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951t Conarnss SENATE Rept. 95-934
2d Session Part 1

THE ANTITRUST ENFORCEMENT ACT OF 1978

JuxE 14 (legislative day, May 17), 1978 —~O0rdered to be printed

Mr. Kexxepy, from the Committee on the Judiciary,
submitted the following

REPORT

together with
MINORITY AND ADDITIONAL VIEWS

[To accompany S. 1874]

The Committee on the Judiciary, to which was referred the bill
(S. 1874) to amend section 4 of the Clayton Act to permit consumers,
businesses, and governments injured by antitrust violations to re-
cover whether or not they have dealt directly with the antitrust vio-
lator, having considered the same, reports favorably thereon with an
amendment 1n the nature of a substitute and recommends that the
bill as amended do pass.

I. PURPOSE AND SUMMARY

On June 9, 1977, the Supreme Court issued an opinion in the case
of Ilinois Brick Co. v. Illinois, 431 U.8. 120 (1977), that has serious
implications for the fair and effective enforcement of this Nation’s
antitrust laws, The majority held that “the overcharged direct pur-
chager, and not others in the chain of manufacture or distribution,
is the party ‘injured in his business or property’ within the meaning
of section 4 of the Clayton Act. Thus, with only a few exceptions,
only persons who have dealt directly with an antitrust violator can
recover damages for injuries suffered as a result of a violation.

The majority opinion, from which three justices strongly dissented,
was based on the Court’s interpretation of section 4 of the Clayton
Act and its underlying legislative purposes. The majority invited the
Congress, if it disagreed with the result in the case, to provide “clear
directions * * * to the contrary.” S. 1874 is the committee’s response.

Since consumers ordinarily purchase goods through retailers or other
“middlemen,” consumers, under the /7linois Brick opinion, ave now un-
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able to recover any damages for the higher prices they pay due to price-
fixing and other antitrust violations. Businesses, farmers, State gov-
-ernments, and many Federal agencies—which also oftenn purchase their
.goods and services from wholesalers, retailers, or other middlemen—
:are also barred from any recovery in these instances.

As discussed more fully in section IT(A) (2) below, the committee
believes that such a bar to these actions is flatly contrary to the express
intent of Congress in passing the original Sherman Act in 1890 and
the Clayton Act in 1914, as well as the recent Hart-Scott-Rodino Act
enacted last Congress. That individual consumers were the focal point
of the right to sue for damages was made very explicit as early as
1890, when Senator George stated:

_ The right of action against the persons in the combination
is given to the party dammnified.

5 Ed LS

The consumer, therefore, paying all the increased price
advanced by the middilemen and profits on the same is the
party neccessarily damnified or injured. [21 Congressional
Record 1767.]

A bar to other than direct purchasers is also contrary to the rule
applied by a majority of Federal courts prior to the unexpected
Jilinots Brick decision. It the 2linois Brick decision had been the law,
consumers, State governments, and many agencies of the Federal
Fovernment who in the last several years recovered n:illions of dollars
tor the higher prices they paid for price-fixed drugs, highway mate-
vials, hardware products, and other items purchased through middle-
men would have been barred from any recovery. As the courts have
properly held, the purpose of the antitrust laws is to serve consumers
by insuring that consumers are offered the better products and lower
prices that competition offers. Yet the J1linots Brick decision inevitably
results in depriving most consumers of any remedy at all.

Tronically, while the rule of the [ilinois Brick majority opinion bars
any recovery by consumers and others who ‘do not deal directly with
antitrust violators, that rule permits persons who do deal directly with
antitrust violators to recover huge windfall damages even if they have
not been injured at all. This is because the court held that a “direct?
purchaseér may recover the entive amount of any overcharge e en if
that purchaser—in most cases a middleman—has passed some or even
all of the higher price on to conswumners,. , ; o

For example, drug manufacturers may agree among themselves to
fix the price of an antibiotic at a price higher than its value in a com-
petitive market. Their customers, the wholesalers or pharmacies, then
pay the higher price but will usually pass all or most of the illegal
overcharge on to their customers. Since drug wholesalers and pharma-
cists usually operate on the basis of a constant percentage markup,
they arve frequently better off because of the manufacturers’ higher
price. The consumers are the real party injured, Yet under the 7iinois
Brick decision the consumer is wholly barred from any recovery, while
the wholesaler or pharmacist, if he does sue. can collect three times
the overcharge even though he may have pagsed on the full amount of
the overcharge,. ~ .

£ b
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The [llinois Brick rule, in addition to being contrary to the purpose

and intent of the antitrust laws and fundamentally unfair to those
who are truly injured, will also result in a weakening of the important
function of antitrust damage suits as a supplement to public enforce-
ment of the antitrust laws. This is because direct purchasers or middle-
men frequently are reluctant to sue their supplier for fear of disrupt-
ing existing profitable relations, for fear of opening their files to the
broad discovery typical of antitrust cases, or because they really are
not damaged as a result of the antitrust violations. In such cases, bar-
ring suits by “indirect” purchasers and seller will mean that no party,
other than possibly the Justice Department, will sue.
_ Eliminating an entire category of truly damaged plaintiffs includ-
Ing State attorneys general suing in their proprietary capacity or
under parens patrize, because of the happenstance that the goods have
been bought through middlemen, will greatly lessen the deterrence
value of treble-damage suits. The Justice Department simply cannot
be relied upon to bring every price-fixing case. As the Assistant At-
torney General for Antitrust, John Shenefield, stated:

We do have resource limitations in the Justice Depart-
ment. We do the best we can. ~

‘While the material resources of the Justice Department to
investigate antitrust violations have grown somewhat and
the criminal sanctions for such violations have been increased,
treble damage actions remain a vitally important part of the
antitrust arsenal* ' :

Even when the Justice Department does bring a case, the inability
of indirect purchasers to subsequently sue for treble damages lessens
the deterrent value of these actions. :

The Justice Department emirently has over 100 grand juries in
operation, with most of them investigating price fixing. Price fixing
is endemic in the United States, and antitrust enforcement must be
improved and not weakened. The loss of private damage actions on
behalf of indirect purchasers has an intolerable impact upon anti-
trust enforcement, and the 7¥inois Brick decision must either be re-
versed or will have to be countered by a major increass in Federal
enforcement or regulation. . - . » -

The majority opinion in /i%inois Brick recognized the importance
of effective private enforcement of the antitrust laws, However, it
stated that its rule would facilitate private enforcement by eliminat~
ing the necessity for “apportioning” damages between “direct” and
“indirect” purchasers, This reasoning—in addition to ignoring the
clear legislative history of the Hart-Scott-Rodino Act—ignozes three
important facts: S S _

1. For the reasons mentioned above, in some cases barring “in-
direct” purchaser suits means that there will be no private enforce-
ment at all, o o SR

9. The fach that courts prior to the [llinois Brick decision were
able effectively to handle such apportionment issues indicates that
such issues are no more complex than many other problems (e.g.

1 Hegringg on 8. 1874 before the: Subcommittee.on Antitrust.and Monopoly of the
Sen[t%[e Cpmn}’i}:tee on the Judiciary, 95th Cong., 2d sess. at 18. (1977) [hereinafter cited
ag “Hearings"].
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patents, securities fraud, bankruptey, and admiralty cases) the Fed-
eral courts regularly handle.

8. The result is fundamentally unfair because it deprives con-
sumers of any recovery for actual injury while giving middlemen
windfall recoveries even where the middlemen have suffered no
injury themselves.

The majority opinion jtself recognized some of the serious prob-
lems raised by its decision; but the majority felt that in the absence
of congressional action it was locked into the /l/inois Brick result by
the Court’s earlier opinion in Hanover Shoe, Ine. v. United Shoe
Machinery Corp.,392 U.S. 481 (1968).

In the Hanover Shoe case the Supreme Court had refused to allow
the defendant to show as a defense to an antitrust action that the
plaintiff had passed on the illegal overcharges to its customers and had
thus not been injured in its business or property. The case, however,
did not say what would happen if a party other than a first pui-
chaser sued, claiming that an illegal overcharge had been passed on
to it. The majority of the courts of appeals subsequently held that
Huanover Shoe should not prevent those other than the first pur-
chased from recovering if they could prove they were actunally
damaged. :

When the Supreme Court, almost a decade later in [ilinois Brick,
finally addressed this question it rejected the views of 50 States, the
U.S. Attorney General and many lower courts and ruled that only
the overcharged divect purchaser—and not other parties in the chain
of manufacture and distribution—is “injured in his business or prop-
erty” within the meaning of Clayton section 4. The Clourt was worried
that allowing “offensive use™?* but not “defensive use”® of pass-on
could give rise to multiple liability. Tt was afraid that a direct pur-
chaser under Hanover could collect the full amount of the overcharge
while indirect purchasers could later recover for their damages as
well. Because of this problem the Court indicated that whatever rule
was adopted regarding proof of pass-on had to be applied equally
to both plaintiffs and defendants.

Once having decided that the rule had to be applied equally, the
Court felt 1t had two choices: Ban both offensive and defensive use
of pass-on or allow both. The Court chose the former because of its
concern with complexity of damage proof if pass-on were an issue
and because it felt that in the absence of congressional action it should
adhere to the Hanover Shoe decision barring the use of pass-on as a
defense. '

S. 1874, the committee’s answer to this decision, is a fair and well-
balanced response which has been the subject of 8 days of hearings
involving a total of 55 witnesses. The bill 1s supported by the admin-
istration, all 50 State attorneys general, and groups as diverse as the
National Association of Flome Builders, Paralyzed Veterans of Amer-
ica, Common Cause, MCI Communications Corp., the International

2 Permitting plaintiffs who have not dealt directly with an antitrust violator to re-
cover if they can prove ‘that a portion of the illegal overcharge was ‘“passed on” to
‘them is often referred to asperniitting “offengive use” of passing on.

8 Permitting a defendant to prove as a partial or complete aflirmative defense that o .
plaintift has passed on to others some or all of the illegal overcharge, and hence that the
I)luintiﬂ? is not entitled to recover for so much of the overcharge as has been passed on,
s often referred to as permitting “defenstve on. .
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Association of Machinists, Congress Watch, and the Computer and
Communications Industry Association.

S. 1874 adds a new subsection “4I” to the Clayton Act. Subsection
4T (1) explicitly overrules the rule of /llinois Brick by removing the
artificial prerequisite of “privity” between the plaintiff and the de-
fendant in an antitrust action. This tells the courts that they cannot
rely upon a mechanical test of whether or not a plaintiff dealt directly
with the antitrust violator. Instead, the course should use more fac-
tually oriented and flexible tests which reflect the policy goals of the
antitrust laws, The provision does not, however, explicitly grant stand-
ing to those often considered too remote to recover for antitrast viola-
tions perpetrated, for example, on their lessees or employers. As finding
B(6) explicitly states, “except as made necessary. by this act,” the
purpose of S. 1874 is “to reserve to the courts the applications and
revision of existing principles of remoteness, target area, and proxi-
mate causation which have been applied to limit the persons who can
recover for antitrust violations.” In general, the law of standing was
thought to be better left to the courts for development and revision on
a case-by-case basis, through analysis based on the compensatory and
deterrent purposes of the private antitrust action,

Subsection 41(2) allows the use of defensive passing-on by allow-
ing defendants to prove that the plaintiff has passed on the overcharge
to others who themselves are entitled to recover for that viclation.
The committee intends, however, for the courts to interpret this pro-
vision permitting defensive use of pass-on in a manner that will not
materially restrict the ability of direct purchasers to sue for injuries
sustained by reason of antitrust violations, including interpretations
that will permit full use of class actions and other remedies available
under existing lay.

The committee does not lightly recommend the overruling of a
Supreme Court decision, However, when the Court enunciates a rule
which the committee firmly believes is directly counter to its and the
entire Congress’ oft-repeated policy judgments, it is left with no real
choice.

Consistent with its policy goals, howerver, the committee has at-
tempted to meet some of the Court’s concerns, The Court was con-
cerned that multiple vecovery could result by allowing indirect pur-
chasers to recover for damages passed on to them as well as allowing
the direct purchaser to recover the full amount of the overcharge as
Hanover Shoe dictated. The committee agrees, and in this legislation
has allowed a defendant to prove that a particular plaintiff has passed
on some or all of the overcharge to other plaintiffs who are themselves
entitled to recover. In this way, there is virtually no chance of multiple
recovery because when there are various categories of plaintiffs suing,
cach will only receive their own damages.

As the 5 days of hearings at the full committee level amply demon-
strated, this limited overruling of Hanover Shoe could have the poten-
tial of weakening antitrust enforcement if it is interpreted in a way so
that there is a hiatus in enforcement. Many individuals and groups, in-
cluding a coalition of plaintiffs’ lawyers, and public interest groups,
urged the committee in these final 5 days of hearings not to. allow the
defendant to prove that a particular plaintiff had passed on the
overcharge.

8. Rept. 95~934——2
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For example, a plaintifis’ antitrust lawyer, Perry Goldberg, testified
on April 21 that at least under Hanover Shoe and [llinois Brick the
dirvect purchaser, if he does sue, will probably recover even though he
was not damaged:

I have to say that the important thing to me is Hanover
Shoe. Illinots Brick is something that appeals to my heart in
the sense that I am opposed to [llinois Brick because there is
something wrong with not allowing a person who has been
hurt to collect in the courts. i .

But if I have to choose between my heart and my head, in
this case, I will take my head. My head is Hanover Shoe. Han-
over Shoe says: “We are going to get antitrust enforcement.”
Illinois Brick says: “The wrong guy may collect.” That is
unfortunate. [Transcript of Apr. 21, 1978, committee hear-
ings at 52.]

Goldberg and other plaintiffs’ lawyers want [llinois Brick reversed
but not, Hanover Shoe because they fear that in some instances the
defendant will avoid all liability by proving that each particular

laintiff had passed on the overcharge to someone else. Apparently
1f the only cuwcice presented was overruling /llinois Brick and Han-
over Shoe or not doing anything, this faction of the plaintiffs’ bar
would have Congress do nothing.

There is a good deal of merit 1n the plaintifis’ attorneys’ ideal solu-
tion of just overruling 77linois Brick and not Hanover Shoe, since in
the time period when both indirects and directs were allowed to sue—
post-Hanover and prior to Illinois Brick—there has been no situation
involving such multiple recovery. However, it was the committee’s
considered belief that the faiver approach, and one that would hest
meet the Court’s econcern with multiple recovery, is to allow defend-
ants to prove that a particular plaintiff passed on to other eligible
plaintiffs some or all of the overcharge. There still remains the legiti-
mate concern of the plaintiffs’ bar that defendants will be allowed. to
play a shell game avoiding liability totally. The committee empha-
sizes, however, that this result is precluded by the phrase in 4I(2):
“to others who are themselves entitled to recover.” The defendant
must not only prove that a particular plaintiff passed on the over-
charge, it must also prove that he passed it on to persons “entitled
to recover.” Thus, the pass-on defense cannot be used where the over-
charge was passed on to persons who themselves would be denied re-
covery under either the doctrines of proximate cause or target area,
the applicable statute of limitations, or legal bars to recovery. The
pass-on defense is thus to be allowed only where it does not inhibit
the private enforcement of the antitrust laws or create a hiatus in
enforcement.

As to_the alleged complexities of tracing damages, the committee
agrees that this kind of proof, in some cases, may well be difficult.
However, proof of damages is the plaintiff’s burden; if a plaintiff fails
to prove both the fact and amount of its damage with reasonable
Pprecision, it simply will not recover—nor should it. With respect to
proof of the affirmative defense of pass-on, that is the defendant’s
burden. If the defendant is unable to prove with reasonable precision
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the fact and amount of pass-on by one plaintiff to others who are
themselves able to sue, such defendant will not get the benefit of
defensive pass-on—nor should it.

Unfortunately, the majority opinion in [llinois Brick converts this
problem of proof in particular cases into a general, rigid rule that
precludes recovery by anyone who has not dealt directly with the de-
fendant. To be sure, simplicity may be served by such a rule; but the
cost of this simplicity in loss of fundamental fairness and in diminu-
tion of effective private enforcement of the antitrust laws is
intolerable. ; '

Daniel Meador, the Assistant Attorney General in charge of the
Justice Department’s Office for Improvements in the Administration
of Justice, addressed this complexity issue in a letter to the chair-
man of the Antiturst Subcommitiee. In his opinion, sacrificing im-
portant substantive rights in the name of simplicity is not warranted
because existing procedures can handle these problems:

The important substantive rights addressed in S. 1874
should be considered on their merits apart from procedural
and judicial management problems. The latter can be dealt
with effectively by the courts either through existing pro-
cedures or through separate legislation now being developed
by this Office.

The fact that such a rigid rule is unnecessary is also shown by the
numerous court decisions prior to [llinots Breck in which damages
were awarded to indirect purchasers. These cases are discussed more
fully in the next section. ' v

Thus the bill will once again allow consumers, businesses, and Fed-
eral and State Governments at least to attempt to rec ver damages
for antitrust violations. As a representative of a group of cattle
ranchers stated:

These people, of course, do not ask that you make the deci-
sion that price fixing exists. They want only a chance to
prove their ease in a court of law., [ Hearings at 31.]

T£ it is not enacted soon, millions of dollars of damages just in pend-
ing cases will be lost forever. State governments alone stand to lose
close to $500 million if the bill is not enacted speedily.

II. BackgrouNDp AND NEED

A. Judicial Precedent and Legislative History Do Not Support
- Illinois Brick Rule

The decision of the U.S. Supreme Court in the case of [ilinois Brick
Co. v. Illinois, sapra, is a flat rejection of the view taken by all but
one of the Federal courts of appeals to face the problem and contra-
dicts the Supreme Court’s previously consistent philosophy in con-
struing section 4 of the Clayton Act. It also totally disregards and is
in direct conflict with the legislative intent of the 1890 Sherman Act,
the Clayton Act, and the parens patriae section of the Hart-Scott-
Rodino Act signed into law only 8 months earlier. '



1. JUDICIAL PRECEDENT RUNS COUNTER TO TIE “ILLINOIS BRICK”
CONCLUSION

Section 4 states that “any person who shall be injured in his busi-
ness or property by reason of anything forbidden in the antitrust
Jaws” may recover treble damages for their loss. Prior to Zllinois
Brick, the Supreme Court had indicated again and again that sec-
tion 4 served the two vital purposes of providing deterrence to future
violations and of compensating persons injured by violations that
do occur. For example, in Perma Life Mufflers, Inc. v. International
Parts Gorp., 392 U.S. 134, 139 (1968), the Court emphasized the de-
terrent policy of section 4. The Perma Life Court held that this pol-
icy was so important that damages should be awarded even when
the plaintiff was “no less morally reprehensible.than the defendant.”

The Court’s concern with the policy of compensating victims of an-
titrust violations likewise pervades many of its pre-Illinois Brick
antitrust opinions. In Mandeville Island Farms, Inc. v. American
Crystal Sugar Co., 334 U.S. 219, 236 (1948), the Court interpreted
section 4 by saying:

The statute does not confine its protection to consnmers,
or to purchasers, or to competitors, or to sellers * * *. The Act
is comprehensive in its terms and coverage, protecting all who
are made victims of the forbidden practices by whomever
they may be perpetrated.

In Radovich v. National Football League, 352 U.S. 445, 454 (1957)
the Court pointed out that courts “should not add requirements to
burden the private litigant beyond what is specifically set forth by
Congress in the antitrust laws.” Similarly in Bigelow v. RKO Radio
Pz';c{m’es Ine., 327 U.8. 251, 265-6 (1946), the Supreme Cowrt had
said: :

[tlhe constant tendency of the courts is to find some way in
which damages can be awarded where a wrong has been done.
Difficulty of ascertainment is no longer confused with right
of recovery for a proven invasion of the plaintiff’s rights.

Given this general awareness by the Court of the broad thrust of
section 4, it is hard to ascertain what brought about the 7linois Brick
opinion. The present Court’s interpretation of Hanover Shoe provides
some insight. ’

The Hanover case presented the Supreme Court with an unusual
situation in which there was no strong issue facing the Court that in-
volved ¢-mpensation of vietims, Under the situation presented, the
true viet..ns would probably not be fully compensated no matter how
the Conrt ruled. Thus the primary policy concerns were those of de-
terrence and ease of enforcement.

A shoe manufacturer (Hanover) sued the manufacturer of its shoe-
making equipment (United). United had previously been found guilty
of various monopolistic practices, including their refusal to sell their
shoemaking equipment. Flanover sued United for the difference be-
tween the amount it had paid to lease the equipment and the amount
1t would have paid if Hanover had been able to buy the equipment out-
right. United defended by saying that Hanover had not been injured



because it had passed on to the buyers of Hanover's shoes any illegal
overcharges on the price of shoe machinery.

The Court observed that the buyers of shoes had suffered only a
nominal loss on each purchase and that none of them had drought
suit. In addition, the Court observed that if these plaintiffs ever did
sue, they would have a very difficult burden to proye that an over-
charge on capital equipment resulted in a determinate amount of dam-
age on each shoe that was produced from the machinery. The Court
said that this made it unlikely that shoe purchasers would or could
sueccessfully sue United for overcharges on its machines, whether or
not Hanover had passed some or all of those overcharges on to pur-
chasers of shoes. The Court therefore concluded that deterrence would
be severely undermined if Hanover was not allowed to recover, since
if Hanover’s claim could be defeated by proving it passed on the
overcharge to purchasers of shoes, no one would be able to recover
for United’s overcharges and United would be able to keep the illegal
profits it had obtained. .

The reasoning of the Hanover Shoe decision did not directly apply
to cases where “indirect” purchasers did in fact sue. For this reason,
most courts considering the issue subsequent to Hanover Shoe (and
before [llinois Brick) held that where indirect purchasers did in fact
sue, the overcharge should be apportioned among direct and indirect
purchasers in accordance with their actual damage suffered, e.g., In
r¢ Western Ligquid Asphalt cases, 487 F. 2d 191, cert. denied 415 U.S.
919 (1974). On this basis, indirect purchasers—including the State
and Federal Governments—who acquired drugs, highway materials,
books, hardware, and many other price-fixed items received hundreds
of millions of dollars in antitrust damages between the Hanover Shoe
and Jilinois Brick decisions—and had hundreds of millions of dollars
of additional damage claims on these and other commodities pending
when the Supreme Court issued its /llinois Brick opinion.

In facing the issue presented in [llrwis Brick, the Supreme Court
could have limited the HZanover Shoe decision to those situations where
indirect purchasers would not be able to sue. Such a decision would
have been consistent with the original pro-enforcement reasoning of
the Hanover Shoe decision and with subsequent precedent. In fact, in
the committee’s view such a decision should have been compelled by the
clear legislative intent of the antitrust statutes. ;

Instead, the majority opinion in /l%nois Brick extended the Han-
over Shoe decision to cases where indirect purchasers were in fact will-
ing and able to sue and then held that since the Hanover Shoe rule ap-
plied to such a case—giving the first of “direct” purchaser recovery
of the entire overcharge even if it had been passed on—multiple re-
covery would result if indirect purchasers conld also sue. In support
of that conclusion the /linois Brick majority opinion also pointed to
the difficulties that would result: from proof of damage to indirect
purchasers. - . ‘ ‘ ' :

Tt is, of course, true that this kind of proof in some cases may well
be difficult. However, proot of damages is the plaintiff’s burden; if a
-plaintiff fails to prove hoth the fact and amount of its damage, it
simply will not recover. Cee .

Moreover, where the relationship of an jndirect purchaser’s injury
is remote or tenuous; recovery can be barred by conventional doctrines
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of proximate cause and target area—doctrines which the bill explicitly
leaves in force. :

The fundamental problem with the majority opinion in [ilinois
Brick is that it converts a problem of proof in particular cases into a
general, rigid rule that precludes recovery by anyone who has not
dealt divectly with the defendant. To be sure, simplicity may be served
by such a rule; but the cost of this simplicity in loss of fundamental
fairness and in diminution of effective private enforcement of the
antitrust laws is intolerable.

The fact that such oversimplification is not necessary is perhaps best
shown by the numerous court decisions prior to /llinois Brick in which
damages were awarded to indirect purchasers,

In fact, every Court of Appeals except one that considered the ques-
tion prior to the /ilénois Brick decision held that neither Hanover Shoe
nor any policy of the antitrust laws should prevent indirect purchasers
from proving injury where they are in fact able to do so.

The Courts of Appeals in the Second, Fifth, Seventh, Ninth, and
the District of ‘Cowcnbia Circuits have either explicitly or implicitly
allowed indirect purchasers to prove their damages. For example in
West Virginia v. Charles Pfizer & Oo. Ine.. 420 F.2d 1079 (2d Cir.
1971), cert. denied, 404 U.S. 871 (1971), the court rejected an argu-
ment by direct purchasers that indirect purchasers be excluded from
g, settlement fund. The Court of Appeals for the District of Columbia
Circuit ruled the same way by implication in 7ilinois v. Bristol-Myers
Co., 470 T.2d 1276, 1278 n.4 (D.C. Cir. 1972). In the fifth circuit, the
court in dicta approved allowing indirect purchasers to prove their
claims [Poder Bros., Ine. v. "alifornia—-Florida Plant Corp., 537 F.
2d 1347, 18741375 and n.27, 1976, cert. dended, 429 U.S. 1094 (1977)].
The circuit court’s decision in the [linois Brick case itself allowed
indirect purchasers to prove their injury. [71linois v. Ampress Brick
Co., Inc., 536 F.2d 1163 (7th Cir. 1976) 1.

One of the most, persuasive opinions is from the ninth cireunit: Iz re
Western Liquid Asphalt cases, 487 F.2d 191 (9th Cir. 1978), cert.
dended, 415 U.S. 919 (1974). In this case the ninth circuit interpreted
I:tl az_w'vew Shoe as a proenforcement decision by the Supreme Court
stating':

Clearly the [Supreme] Court’s purpose was to preserve the
private antitrust suit and promote compensation to those in-
jured. This purpose could not be achieved with the hinder-
ance of a defense, the proof of which it felt would normally
present “insuperable difficulty,” but the mere allegation of

- which would often lengthen antitrust litigation beyond rea-
sonable bounds. [487 F.2d at 196.]

The ninth civcuit viewed the history of judicial interpretation of sec-
tion 4 as requiring a liberal interpretation of the section.

The antitrust laws are to be construed so as to achieve the
broad goals which Congress intended to effectuate. One such
policy goal is that there be no hiatus in the enforcement of
these laws. Kach individual who is injured may swe. Thus
while we should not impose multiple Jiability upon defend-
ants, nor give recovery to uninjured plaintiffs, neither should
awe bar recovery to those who con demonstrate that they bore
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the burden of the violation. 487 F.2d at 200 [citations omitted
and emphasis supplied.] - :
The ninth cirenit went on to find that the plaintiffs before it were
in the so-called “target area” - ’ !

We have recently held that standing in antitrust cases in-
volves a two-step analysis: “identification of the affected area
of the economy and then the ascertainment of whether the
claimed injury occurred within that area’. ;

We think that appellants here are clearly within the area
of the economy which appellees reasonably could have or did
foresee would be endangered by the breakdown of competi-
tive conditions. We have previously refused to defeat a cause
of action for antitrust violations merely because the violator
chose to deal through intermediaries. The broad social object
of the antitrust statutes is to end anticompetitive acts in the
most comprehensive way. Where the operations and effect of
anticompetitive practices was upon the market in which ap- -
pellants dealt—the “target area’”—we found liability. [487
F.2d at 199.] [Citations omitted and emphasis supplied.]

District Courts have also allowed indirect purchaser claims in such
cases as: A
Boshes v. General Motors Corp., 59 T.R.D. 589 (N.D. I1L)
I'n re Master Key Antitrust Litigation, 1973-2 CCH Trade
Cases P74, 680 (D. Coun. 1973).
Carnivale Bag CGo., Inc. v. Slide-Rite Mfg. Corp., 395 F.
Supp. 287 (S.D., N.Y. 1975). o v

The only exception at the Court of Appeals level is Mangano v.
American Radiator and Standard Sanitary Corp. 438 F.2d 1187 (3d
Cir. 1971), a one page per curiam opinion. In this case, however, the
price-fixed goods, plumbing fixtures, were a very insubstantial portion
of the total product (houses) purchased by the class of plaintiffs
whose claim was dismissed. The plaintiffs were homeowners who were
seeking to prove that they were damaged by the overcharge on fixtures.
In order to do this, they had to prove that the overcharge was passed
on dow to them through the wholesalers, plumbing contractors, build-
ers and prior owners of the houses. The Hangano opinion, however,
accepted that certain indirvect purchasers could recover. ‘

Given the facts involved in Mangano, it is hard to question the re-
sult. Flowever, we co not interpret Mangano as announcing a rule of
law that denies recovery merely because a price-fixed item has been
transformed into another product. In any event, such a rule would
be another overly mechanical and unnecessary approach to a problem
of proof which can best be met on a flexible, policy-oriented, case-by- .
case approach. Such a mechanical rule is rejected by this legislation.

2. THR ILLINOIS BRICK RULE IS DIRECILY CONTRARY TO LEGISLATIVE
HISTORY OF THE SHERMAN, CLAYTON, AND HART-SCOTT-RODINO ACTS

a. I'he Sherman and Clayton Aots ; :
The history of the antitrust laws, including section 4, clearly shows
that the purpose of the antitrust laws in general, and of the right to
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sue for treble damages In particular, is to protect consumers. The
predecessor to section 4 of the Clayton Act was section 7 of the Sher-
man Act. When the Clayton Act was enacted in 1914, section 4 mevely
reenacted section 7. This is clear throughout the Clayton Act’s legis-
lative history.* In 1955, section 7 was repealed as superfiuous, .

Thus, legislative history of section 7 of the 1890 Sherman Act 1s
relevant to understanding section 4 of the 1914 Clayton Act. The legis-
lators who drafted the antitrust statute in 1890 and reenacted it in 1914
were unanimously of the view that it afforded al? consumers a right of
action. The only dissent in the legislative history focused on the ef-
fectiveness or practicality of the remedy, not upon its existence.

By March of 1890, the bill originally introduced in the Senate by
Senator Sherman on August 4, 1888, was in the draft form upon which
the week-long Senate debate focused. ,

There was no doubt in the minds of the Senators considering the bill
in March of 1890 that individual consumers were among those ac-
corded & right of action against the outlawed combination. In Senator
Sherman’s words:

The second section of the bill provides that any person or
corporation injured or damnified by such a combination may
sue for and recover in any court of the United States of
competent jurisdiction, of any person or corporation a party
to such a combination, all damages sustained by him. {Em-
phasis supplied.] [21 Congressional Record 2456. (1890)]

According to Senator Sherman, the object of this section was “to
give to private parties a vemedy for personal injury caused by such
a combination.” [21 Congressional Record 2456.1 [ Emphasis supplied.]

That individual consumers were the focal point of the right to sue
for damages was made explicit by Senator George:

The right of action against the persons in the combina-
tion is given to the party dammified. Whe is this party in-
jured, when, as prescribed in the bill, there has been an

~advance in the price by the combination? The answer is
found in the hill itself in the words, “intended to advance
the cost to the consumer of any such articles.” The consumer
ig the party “damnified or injured”. :
® * % ¢ *

Who are the consumers? The people of the United States
as individuals; whatever each individual consumes, or his
family, marks the amount of his intevest in the price
acdvanced by the combination. [21 Congressional Record
1767, 1768.] [Emphasis supplied.)

The fact that the right to sue for damages was intended to benefit
consumers and not middlemen or others was expressly addressed by
Senator George as follows:

This is the express provision of the bill, as T thinlk is clear
from the last clause of the first section. But even if it were
4 For example, see remarks ol Representative Moyd, b1 Congressional Record 16,819

[1914] and -Senator Nelson, §1 Qongressional Record 15938 [19147, in. the R Hous
aud Sennte debates on the ultimately enacted version of section :&[ b e, final. House
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not the express language of the bill, it so results as a logical
necessity. An advance in price to the middlemen is not men-
tioned in the bill, for the obvious reason that no such advance
would damnify them ; it would rather be a benefit, as it would
increase the value of the goods he has on hand. He buys to
sell again. He buys only for profit on a subsequent sale. So -
whatever he pays he receives when he sells, together with a
profit on his investment; and so all of them including the
last, who sells directly to the consumer, The consumer, there-
fore, paying all the increased price advanced by the middle-
men and profits on the same, is the party necessarily damni-
fied or injured. [21 Congressional Record 1767.]

Paradoxically, in a unanimous decision just 6 months before the
Illinois Brick decision, the Supreme Court examined the legislative
history of section 4 of the Clayton Act and its predecessor statute in
weighing the issue of “antitrust injury.” The Supreme Court’s anal-
ysis is contained in footnote 10 to its opinion in Brunswick Corp. v.
Pueblo Bowl-O-Mat, Ine., 429 U.S. 477 (1977). It states:

Treble damage antitrust actions were first authorized by
section 7 of the Sherman Act, 26 Stat. 210 (1890). T'he dis-
cussions of this section on the floor of the Senate indicate
that 1t was conceved of primarily as o remedy for “[tlhe
people of the United Staies as individuals,” especially con-
sumers. 21 Congressional Record 1767 (1890) (remarks of
Senator George) ; see id., at 2612 (Senators Teller and Rea-
gan), 2615 (Senator Coke), 81:46-3149. Treble damages were
provided in part for punitive purposes, 4., at 3147 (Senator
George), but also to make the remedy meaningful by counter-
balancing ‘the difficulty of maintaining a private suit against
a_combination such_as is described’ in the Act. Id. at 2456.
[Senator Sherman.] o

When Congress enacted the Clayton Act in 1914, it “ex-
tendfed] the remedy under section 7 of the Sherman Act” to
persons injured by virtue of any antitrust violation. HLR.
Rep. No. 627, 63d Cong:, 2d Session, 14 (1914). The initial
House debates concerning provisions related to private dam-
age actions reveal that these actions were conceived primar-
ily as “open[ing] the door of justice to every man, whenever
he may be injured by those who violate the antitrust laws,
and giv[ing] the injured party ample damages for the wrong
suffered.” 51 Congressional Record 9073 (1914) [remarks of
Rep. Webb]; see, ¢g., id., at 9079 [Ren. Volstead], 9270
[Rep. Carlin]; 94149417, 1466-1467, 9487-9595. The House
debates following the conference committee report, however,
indicate that the sponsors of the bill also saw treble damage
suits as an important means of enforcing the law. 7d., at
16247-16275 [Rep. 'Webb], 16317-16819 [Rep. Floyd]. In
the Senate there was virtually no discussion of the enforce-
qment value of private actions, even though the bill was
attacked as lacking meaningful sanctions, e.g.; id., at 15818
15821 [Senator Reed], 16042-16046 [Senator Norris]. [429
U.S. at 486.] [Emphasis supplied.]

8. Rept. 95-984———3
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Just 6 months later the majority in the Illinois Brick decision ap-
pears to have lost sight of the fact that the treble-damage remedy “was
conceived of primarily as a remedy for the people of the United States
as individuals, especially consumers.”

b. Hart-Scott-Rodino Antitrust Improvements Act of 1976

The most recent congressional pronouncements on the meaning of
section 4 is contained 1n the legislative history and statutory provi-
sions of the Hart-Scott-Rodino Antitrust Improvements Act of 1976
(Public Law 94-435, 90 Stat., 1383, 18941395, 15 U.S.C. sec. 1311).
The majority opinion’s interpretation of section 4 in the Jllinois Brick
decision is directly inconsistent with Congress’ stated interpretation
of section 4 contained in the legislative history of the act. In addition,
the majority opinion, while not directly addressing the substance of
parens patrige amendments to the Clayton Act, clearly suggests that
even a parens patrize action could only be brought on behalf of indi-
viduals who have purchased directly from an antitrust violator-—a
result that virtually negates the entire purpose of the parens patrice
amendments.

The Senate report on the bill, written by this committee, specifically
stated that this bill was “the legislative response to the rvestrictive
judicial interpretations of * * * the rights of consumers and states
to recover damages under Section 4.” ® This committee then went on to
explicitly disapprove of decisions interpreting section 4 to bar recovery
by anyone other than the direct purchaser.®

The Committee report then explicitly approved of cases interpret-
ing section 4 as allowing recovery by purchasers not in privity with
defendants such as In 7¢ Western Liquid Asphalt cases, 487 F.2d 191
(9th Cir. 1978), cert. dended, 415 U.S. 919 (1974), and In re Master
Key Litigation, 1973-2 CCH Trade Cases 74, 680 (D. Conn.).

The House report also indicated that section 4 permits recovery by
“any person, including any consumer, who can prove he was injured
by price-fixing or any other antitrust violation.” ” In a footnote, the
House report noted that some courts had initially interpreted the
Hanover Shoe case as barring other than first purchasers, but that
more recently the pro-enforcement rationale of Hanover had become
evident and:

plaintifis at lower levels of the chain of distribution may
attempt to prove that illegal overcharges were in fact passed
on to them. See, e.g., In re Western Liquid Asphalt cases,
487 1.2d 191 [9th Cir. 1973].8

As discussed above, both the Senate and the FHouse reports explicitly
rejected interpretations of section 4 that did not allow anyone but the
first gurchaser to recover. The entire purpose of the parens patrice
amendments was to provide an effective remedy for consumers, and
consumers rarely deal dirvectly with antitrust violators. Chairman
Rodino of the IHouse Judiciary Committee, one of the sponsors of
the Act, stated just prior to final passage of the act:

5§, Rept, No, 94803, 94th Cong., 2d sess,, 40,

o Td,, at 40, n, 2,

7ILR. Rept. No, 94~499, 94th Cong,, 1st sess. at 6.
8 Id, nt G.
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First, if this bill means anything, it means that the State
may recover damages for purchasers of price-fixed bread,
potato chips, and the like. T'o argue that consumers must be
direct purchasers from the price fixer is to deny recovery in
these cases—ifor the consumer rarely if cver buys potato
chips directly from the manufacturer, or bread directly from
the bakery. In these cases, the manufacturer invariably sells
through wholesalers and retailers—grocery stores, drug
stores, and the like, and if the intervening presence of such a
middleman is to prevent recovery, the bill will be utterly
meaningless.

# * # # *

The technical and procedural argument that consumers
have no standing whenever they are not ‘in privity’ with the
price fixer, and have not purchased directly from him, is
rejected by the compromise bill. Opinions relying on this
procedural technicality . .. are squarely rejected by the
compromise bill. [16 Congressional Record H10295 (daily
ed.) Sept. 16, 1976.]

Despite these very recent and very clear indications of how Con-
gress views the meaning of section 4, the majority opinion in Zlinois
Briclk has interpreted section 4 to bar recovery for any purchasers
other than the first. If the plain meaning in section 4 of, “any person
injured” was ever in serious doubt, and the legislative history of the
Sherman and Clayton Acts leaves little room for doubt, then 1t would
appear to this committee that the legislative history of this most
recent act should have resolved all cdoubts. The strongly worded
and well-reasoned dissent in the [llinois Brick case expressed this
same frustration :

It is difficult to see how Congress could have expressed it-
self more clearly. Even if the question whether indirect pur-
chasers could recover for damages passed on to them was
open before passage of the 1976 act, and I do not believe that
it was, Congress’ interpretation of section 4 in enacting the
parens patriae provision should resolve it in favor of their -
authority to sue. Indeed, the House Report accompanying
the bill actually referred to the opinion of the District Court
in this case as an example of the correct answer. The Court’s
tortuous efforts to impose a “consistency” upon this area of

- the law that Congress has so clearly rejected is a return to

the “legal somersaults and twistings and turnings” of the

court’s earlier opinions that ultimately led to the passage

K“. the Clayton Act in 1914 to salvage the ailing Sherman
ct.

Senator IHugh Scott, one of the chief sponsors of the Act, indi-
cated his belief that the Zllinois Brick decision “flouted the will and
purpose of Congress in a most crass fashion.” [Hearings at 17.]
In his view, the purpose of parens patrice was to protect consumers:

The purpose of the Act is to protect those on whom the
blow falls, We viewed the remedy as a consumer remedy,
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not a middleman windfall. We were acting to close a gaping
hole in the coverage of the antitrust laws. Experience had
shown that middlemen are ordinarily veluctant to use their
suppliers.

Thus, we were guided by two basic concerns: first, a genu-
ine concern for the ultimate victims, to allow cash pay-
ments to the small consumer who previously had no meaning-
ful remedy; and, second, a desive to deter the widespread
practice of price fixing in small consumer items by exposing
the jprice—ﬁxers to potentially ruinous liability. [Hearings
at 7.

Notwithstanding the clearly expressed interpretation of section 4
as recently as last Congress, the majority opinion justifies its refusal
to allow indirect purchasers to sue by saying :

In considering whether to cut back or abandon the Hanvver
Shoe rule, we must bear in mind that considerations of state
decists weigh heavily in the area of statutory construction,
where Congress is free to change this Court’s interpretation
of its legislation.

This is a clear invitation to Congress, and it is to this invitation
that the present bill responds. It is also abundantly clear from the leg-
islative history of this most recent act, that prior to [llinois Brick
Congress was of the firm belief that indivect purchasers were not pre-
cluded from suing.

3. TIE “ILLINOIS BRICK” RULE IIAS TLED TO A VIRTUAL NULLIFICATION OF
PARENS PATRIAR

In the previous section, the ITart-Scott-Rodino Act and its legisla-
tive history were used to 1llustrate Congress’ interpretation of section
4 and how it differed radically from the court’s interpretation of sec-
tion 4 contained in Iilinois Brick. Although IWinois Brick did not di-
vectly involve the parens section and certainly did not invalidate parens
suits as such, the majority opinion indicated that in the majority’s
view parens patriae suits could not be brought in the vast majority
of the cases (i.e., where consumers are indirect purchasers from & vio-
lator) contemplated by Congress.

Thus, in its effort to dismiss as irrelevant the most recent Congres-
sional views on section 4, the majority opinion said that the parens
patriae amendments “simply ereated a new procedural device * * * to
enforce emisting rights of recovery under section 4.” The Court also
held, of course, that only the first purchaser isinjured within the mean-
ing of section 4 and that in the Court’s view indirect purchasers had
o right to recover. It would seem to follow that if indirect purchasers
have no existing rights and that if parens only allows State Attorneys
General to enforce existing vights of consumers that the Illinois Brick
decision effectively limits parens suits to those relatively few cases
where consumers dea}l directly with the antitrust violator. Such direct
purchaser cases represent only a fraction of the situations originally
contemplated at the time Congress authorized parens patriae actions.
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Indeed, the primary beneficiaries of parens actions were intended by
Congress to be consumers who were indirect purchasers. o

Notwithstanding the clear langunage of the [llinois Brick opinion,
several witnesses who testified in opposition to S. 1874 sought to mini-
mize the effect of that decision on parens patriae actions.” For example,
Mr. Ross Young, representing the National Association of Manufae-
turers stated that the [llinois Brick opinion “presented mo frontal
attack on parens patriae.” [Hearings at 168.] Under questioning, how-
ever, My, Young acknowledged that the [ilinois Brick opinion meant
that parens actions could not be brought on behalf of customers who
were indirect purchasers. He also acknowledged that the majority of
consumers are indivect purchagers:

Mz, Bozes. Let me cover one other area. You mentioned the
parens patriae legislation. I believe you said that in your view
the f1linois Brick decision had a minimal effect on the parens
patriae statute?

Mr. Youxe. Yes. The decision knocks out the indirect
purchaser.

Mr. Boms. You said Zllinois Brick would Imock out the
parens suits where the consumers were indirect purchasers.

Mzr. Yooxe, That is my understanding. I could be wrong. I
read the case four or five times. It is rather complicated.

Mz, Bomes. I think that is fair reasoning. Do you have a
judgment as to whether ultimate consumers would usually
be indirect purchasers? In other words, is it not a fact that
in most cases the ultimate consumer is an indirect purchaser;
that is, he does not purchase directly from the manufacturer?

Mr. Youxe. I would think so. It sounds like commonsense
to me. )

Mr. Bomms. So that would mean that in most cases, where
the ultimate consumer is an indirect purchaser, the [llnois
Brick case would prevent a parens suit on behalf of those

- ultimate consumers, :

M. Youne. Yes. That is the law of the case as we said in law
school.

Ms. Youxa. Under parens patriac?

Mr. Borss. Yes.

Mr. Youwe. Yes. That is the law of the case as we said in
law school.

Similarly, Mr. Samuel Murpliy, Esq., who testified in opposition to
the bill on behalf of American Cyanamid Co., conceded : ‘

‘Mr. Borms. At least where you have violations by original
manufacturers, ordinarily the consumers would not be pur-
chasing directly from the manufacturer, and consequently
parens suits on behalf of those consumers would be barred
by Lllinois Brick. ,

Mzr. i\/[Unpuy. That would be my view; yes, sir, [Hearings
at 178,71

" B.g., see testimony of Haro.d Tyler, Isq. [Reporter's Transcript of Apr. 17, 1078;
hearings at 5-0.] ) ]
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B. The “Illinois Brick” Rule Will Lead to Unfair and Less Effective
' Antitrust E'nforcement

As the Supreme Court recognized in Brunswick Corp. v. Pueblo
Bowl-0-Mat, Inc., supra, the primary purpose of private antitrust
actions is to compensate persons injured by violations. The majority
opinion in Zllinois Brick improperly elevates its concern with judicial
administration over the basic goal of providing fair compensation to
those persons actually injured. Moreover, despite the majority opin-
ion’s claims to the contrary, this committee believes that the /ilinois
Brick decision results in less effective rather than more effective,
private enforcement of the antitrust laws.

The task of enforcement of this Nation’s antitrust laws is of course
shared between private damage actions, and public enforcement ac-
tions by the Justice Department and the Federal Trade Commission.
The Antitrust Division can bring a civil or criminal action. Sanctions
in these type of cases include jail sentences, fines, and injunctions.
However, fines and jail sentences, even the substantially increased ones
now in effect, are stmply not enough to deter conduct which ean po-
tel_l’%ially reap millions upon millions of dollars. As one businessman
said: -

When yow're doing $30 million a year and stand to gain $3
million by fixing prices; a $30,000 fine doesn’t mean much,
Face it, most of us would be willing to spend 30 days in jail
to gnajke a few extra million dollars. [ Business Week, June 2,
1976,

A successful damage action, on the other hand, can result in a
trebling of the actual damage. The risk of such substantial liability
and its direct relationship to the illegal profits of the wrongful con-
duct makes a businessman think long and hard before initiating or
participating in a course of conduct possibly violative of the antitrust
llews. The head of the Antitrust Division, John Shenefield, testified
that:

As a former private antitrust lawyer, I am personally
familiar with the fact that private treble damage liability
is taken very seriously indeed by businesses—sometimes more
seriouily even than the possibility of prosecution. [Hearings
at 18.

In addition to the substantial liability of damage actions, there is
more of a chance that these types of actions will be filed than there
is of government prosecution, The resources of the Justice Depart-
ment and the FTC are, after all, miniscule compared to the earnings
of many of the companies they litigate against and of course the
Justice Department and the FTC can’t be everywhere at once. In fact,
before Zllinois Brick, private damage actions exceeded government en-
forcement actions by more than ten fold.*°

In response to a question by Senator Kennedy, Assistant Attorney
General John Shenefield explained why the Justice Department
actions were not sufficient:

10 See, Poser, “A Statistical Study of Antitrust Enforcement,’” 13 Journal of Low and
Tconomics 365, 370-4 (1970). Algo 1975 “Annual Report of U.S. Courts,” 212,
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First of all, we, in the Department of Justice do not
always know it first hand when the situations arise. Nobody
is more likely to know about antitrust viclations than firms
in the industry in the distribution chsin.

Second, if you prosecute under the criminal law, you are
faced with a much higher standard of proof. Skillful law-
yers, even against our good staff, sometimes are able to pull
rabbits out of hats and beat us.

Third, I think it is more likely than not that we will always
have some resource limitations. We can be busily filing cases
when there are price-fixing situations and still leave a large
number of situations unattended. [Hearings at 21.]

Many legal commentators actually believe that private enforcement
of the antitrust laws has been more innovative and effective than Fed-
eral enforcement.** The States, too, acting under section 4 of the Clay-
ton Act, have been very effective and innovative enforcers. A rep-
resentative of California’s antitrust office testified concerning the
States’ role in antitrust enforcement under section 4:

The Western Liquid Asphalt case—which the Supreme
Court in 7llinois Brick has effectively undermined—was
brought by the State of California after a 2-year investiga-
tion, We were tlien joined by other Western States. The net
result was approximately a $30 million recovery for the
States. We had no assistance from the U.S. Department of
Justice in this action. They did convene a grand jury at one
point, but that lapsed. [Hearings at 109.]

Not reversing [llinois Brick will mean greater reliance on the Fed-
eral antitrust agencies or failing that, it will create a necessity for
additional Federal regunlation if the marketplace cannot be kept com-
petitive. Senator Danforth, one of the sponsors of S. 1874 testified
concerning this point:

The effect of [llinois Brick is that the role of private law-
suits and the vole of State Attorneys General in enforcing the
antitrust statutes has become greatly diminished. Therefore,
it seems to me, we have a vacuwm which, if not filled by over-
ruling by statute [llinots Brick, will have to be filled some
other way. It will be either by the Justice Department getting
more deeply involved in antitrust cases and therefore hiring
additional personnel for additional Federal supervision of
these cases or, in the. alternative, some new regulatory
scheme promoted by Washington to insure fair competition.
[Hlearings at 87.] «

. By saying that all parties other than the direct purchaser are not
“injured” within the meaning of section 4, the decision eliminates
many potential plaintifis who conld prove that they were damaged. In
the past, parties other than the first purchaser have been involved in
many damage actions. A recent survey of price-fixing cases since 1960

‘11 See Henrings before fthe Subcommittes on Antitrust and Monopoly on Oversight of
Antitrust Enforcement, 95th Cong., 1st sess. 1977, . . ) .



revealed that almust 24 of the private cases brought under section 4
inve wved indirect purchasers, with over 25 percent of the total number
of antitrust private damage actions involving only indirect purchasers.
The latter types of cases would be totally eliminated if the Iilinois
Brick rule remained the law, It is also probable that many of the
suits involving both direct and indirect parties would not have been
filed if the indirect purchasers had been eliminated.

In the tetracycline litigation, for example, the private case was
initially brought by purchasers who had not dealt dirvectly with tetra-
cycline manufacturers; wholesalers and retailers who bought tetra-
cycline directly from the manufacturer in order to resell it came into
the lawsuit quite late, and after settlement had been proposed. In the
Lllinois Brick case itself, both direct and indirect purchasers were in-
volved, yet the dirvect purchasers settled very early on terms favorable
to the defendant and at amounts far below even the amount of the
alleged overcharge.

In many cases, the party or class suing had purchased both directly
from the manufacturer and indirectly through intermediaries. It is
possible that some lawsuits would not even have been initiated with-
out the damage component represented by indirect purchases. In his
prepalred testimony, California Attorney General Evelle Younger
stated:

Unless Congress reverses the /llinois Brick decision, the
ability of States such as California to recover antitrust dam-
ages will be emasculated. In most of these cases, a substantial
portion of the damages sought by the Attorneys General are
attributable to indirvect purchases by consumers and State and
local governmental agencies. In the case of California alone,
damage claims of well over $100 million in pending cases,
have been substantially reduced or seriously jeopardized.

Although claims for direct purchasers remain, the amount
of money Involved in direct purchasing is so small that it will
not justify the substantial investment of resources heretofore
committed to these cases by the States. The taxpayers and citi-
zens in every State of the Union will absorb the amplified im-
pact of reduced antitrust enforcement: citizens will be de-
prived of recovering overcharges claimed in current cases;
deterrence will suffer, resulting in more illegal activities; and
criminal or injunctive enforcement will require a substan-
tially greater expenditure of tax dollars to fill in for the loss
of revenues from damage recoveries, [ Hearing at 127.]

As diseussed in the previous section, the [llinois Brick opinion effec-
tively precludes most parens patrice actions. The parens patriae
amendments were made necessary because businessmen were able to
evade serious penalties for antitrust violations. Those who sold rela-
tively low priced goods to a high number of people could price-fix
with the only deterrent being Justice Department prosecution; and
the prospect of high profits often overcame concern for such prosecu-
tion. Damage liability was not feared because the injury was to thou-
sands or millions of people in a small amount eéach. No one individual
had sufficient damage to file suit. and restrictive judicial interpreta-
tion of the notice and manageability provision of rule 23 and proof of

y
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individual consumers damages made class actions very rare. In a. SQR-
“tember 25, 1975, letter, the then Assistant Attorney General Thomds
Kauper wrote in support of the need for parens patriae by saying:

Antitrust violations that result in relatively small economic
damage to each of a large number of people are very trouble-
some : the economic incentives for such conduct are made more
alluring by the realization that no single consumer has a suffi-
cient economic stake to bear the litigation burden necessary
to maintain a private suit for recovery under section 4. Al-
though it was once thought that the 1966 liberalization of
Federal Rule of Civil Procedure 23 might provide a satis-
factory mechanism for effectuating the deterrent objecti es of
section 4, the class action device is apparently of limited
utility in securing relief for large classes of individual con- -
sumers, see Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974).

The parens patriae concept, as embodied in [title IV] is
both. desirable and useful from the perspective of better anti-
trust enforcement. Such a provision is also consistent, with the
enforcement goals of the Clayton Act.

Congress enacted parens patriae because of its awareness that even
an overcharge of just $1 on a consumer item that had sales of 50
million could result in manufacturers reaping $50 million in illegal
overcharges. This committee and the Congress wers persuaded that a
remedy had to be enacted. Tn the 1972 New York Law Journal, U.S.
District Judge Weinstein said:

There are those who will not ignore the irony of courts
ready to imprison a man who steals some goods in interstate
commerce while unwilling to grant a civil remedy against the
corporation which has benefited, to the extent of many mil-
lions of dollars, from collusive, illegal pricing of its goods to
the public.

When the organization of a modern society, such as ours,
affords the possibility of illegal behavior accompanied by
widespread, diffuse consequences, some procedural means
must exist to remedy-—or at least to deter—that conduct.

Last year, this committee specifically found, after years of hearings
and deliberations. that: “The cconomic burden of most antitrust vio-
lations is borne by the consumer in the form of higher prices for
goods and services.” Yet even before effectiveness of parens or lack of
1t could be shown, the majority opinion in 77lineis Brick has emascu-
lated parens patrice. ;

Now by the expedient of selling goods through middlemen, 2 man-
nfacturer or other business can avoid the mechanism of parens. Actu-
ally, Zllinois Brick has made antitrust enforcement even less effective -
than it was before the parens amendments were passed. Even before
parens was enacted, indirect purchasers could at least bring an indi-
vidual action and, in appropriate cases, a class action, Now the indirect
parties have no remedy whatsoever, o

The arvgument is frequentlv made that antitrust enforcement will
not, suffer under Zllinois Brick because dirvect purchasers will sue. Cer-

1S. Rept, 95-984—dt
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tainly some direct purchasers have sued in the past and some will sue
in the future. There are, however, many reasons why vesting sole re-
sponsibility on direct purchasers is unwise. .

First, direct purchasers will not always be damaged or, if damaged,
not to the full extent of the overcharge. The risks of litigation, coupled
with its expense and time consuming nature, are hurdles enough
when a party is truly damaged and must seek compensation. In the
Justice Department’s view, “those persons actually mjured by a vio-
Iation, rather than those merely seeking a windfall are * * * more
likely to further the remedial purposes of section 4 of the Clayton
Act.” [Hearings at 21.] When a party has a right of action but is
only hurt theoretically because of a Supreme Court irrebuttable pre-
sumption, these hurdles may deter many meritorious suits. If a law
suit is in fact initiated, quick settlements on defendants’ terms may
often become the norm, due to fears of supplier retaliation, reluctance
1210 open one’s files to discovery, or because of the lack of any real

amages.

Tn some cases the direct purchaser may in fact profi¢ from the over-
charge, making this class of plaintiffs even less of a viable deterrent.
In the tetracycline litigation, for example, after it looked like a set-
tlement was forthcoming, a dirvect purchaser class submitted their
claims. the court stated :

Without attemping to decide the matter, it appears at first
glance to be highly doubtful whether wholesalers or retail-
ers suffered any damage whatever. Defendants sold only in
dosage form; this means that the wholesaler then sold in the
original packages (at a markup of 1624 percent or more
over cost) and that—if the retail druggist did not always sell
in the original packages but repackaged in varying quanti-
ties—at, least the retail druggist sold the dosage form just
as received from the wholesaler or from a defendant and
without any addition, subtraction or combination. To the
consumer, antibiotics are sold only by prescription. In some
instances the retail druggist may charge his cost, plus a flat
professional fee. According to affidavits of experts in the
field, however, the overwhelming majority of drug stores in
the period 1953-66 charged for preseription drugs a uniform
markup of 6624 percent over cost. If so, this would mean that
any overcharge by defendants in violation of the antitrust
laws was passed on to the end use purchaser. 7'he result is
that wholesalers and retailers, far from sustaining damages,
made substantial profits from any antitrust violations.

It is suggested that the wholesalers and retailers lost sales
because of the alleged high prices and that thus they suffered
damage. No decision can be made on this record whether in
fact the suggestion is true or not, There is persuasive evi-
dence in the Commission proceeding and at the criminal trial
that the suggestion is not true. The reason is that doctors
prescribe antibiotics and doctors look to the health of the
patient rather than to the price of the needed drug. West
Virginia v. Charles Pfizer and (Jo., 314 F. Supp. 710, 714 S.D.
NY 1970]. [Emphasis supplied] '
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A second reason direct purchasers should not be exclusively relied
on as an effective deterrent is that fequently they are very dependent
on only one or two suppliers for their existence. Iospecially in shortage
situations, direct purchasers have to be wary of retaliation by their
supplier. The same holds true of franchises and exclusive dealerships.

A third reason why directs may be discouraged from suing is that
filing an antitrust suit can result in the direct purchaser having to
comply with extensive discovery requests. There are a variety of
reasons why a party may not want to comply with these discovery
requests including possible antitrust liability, For example, direct
purchasers will in many cases be contractors who have themselves been
the subject of many antitrust actions for collusion and bid-rigging.

Many of the witnesses at the subcommittee’s hearing expressed
these same misgivings concerning the wisdom of only allowing direct
purchasers to sue. A noted plaintiffs’ attorney, notwithstanding the
fact that he represents more direct purchasers than indirect, stated:

There will still be litigation. There will still be litigation
by -direct purchasers. But, it does, I think detract from the
enforceability of the antitrust laws by confining enforcerient,
at least in one major section, to people who are part of the
club. It is pretty hard to sue somebody who has just taken
you down to Georgia on a shooting trip, for example, If you
are a little removed away from them, you may bring a sunit
where he will not bring suit. So, I do think you have that.
[Hearings at 52, testimony of Harold Kohn].

- The Assistant Attorney General for Antitrust in the State of Colo-
rado summarized the State attorneys general’s point of view when
he said:

I think it is beyond question that the direct purchaser, for
a variety of reasons, is the least likely person in the chain,
in many instances, to bring the case. He may himself have
profited from the practice. He may have been involved in the
practice. He may have other nefarions practices going on that
he does not want to reveal in the course of litigation and dis-
covery. Moreover, as we know, our mgjor source of complain-
ants 1s businessmen who are forced to deal with one, two, or
three sources of supply. That is absolutely essential to the
continuing existence of their business. People in that situation
simply cannot afford to bring such litigation. If they bring
such. litigation, I think the vigor with which they bring it is
often affected by those same factors. [Hearvings at 112.]

ITI. Ex:s )NATION
A. Section Z—Fz‘mlz‘ngs' and, Purposes

The “Findings and Purposes” section of S. 1874 provides the Court
with an express declaration of the intent of Congress in enacting the -
bill. In Zlknois Brick, the majority opinion largely ignored the floor.
debates of the 1890 Congress which, as previously demonstrated, xun
completely counter to the Court’s holding. Similarly, the majority

- opinion largely ignored the committee reports and floor debates of
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the 94th Congress in connection with parens patriae legislation. The
majority opinion appears to have considered the legislative intent
expressed in floor debates and committee reports as unclear or incon-
clusive. It therefore seemed both practical and necessary to provide
a clear expression of legislative intent in the actual text of this
legislation. ' S

The thrust of the “Findings and Purposes” section is to emphasize
the interest of Congress that the antitrust Iaws be enforced by and on
behalf of those damaged by antitrust violations. The mechanical test
of whether or not a plaintiff dealt directly with the violator is rejected
by these “Findings and Purposes.” Consumers, producers, businesses,
and governments injured by antitrust violations should be able to
recover their damages whether or not they have dealt directly with
the violator,
~As section 2(b) (6) explicitly states, however, courts still can appi,
principles such as remoteness, target area, and - ‘roximate causation
to place a limit on who can recover as long as this is consistent with
the policy goals of compensation and deterrance.

For instance, plaintiffs may, in particular cases, be denied recovery
if they are lessors suing iur an antitrust violation perpetrated on their
lessee. The bill, however, is not intended to deny recovery merely be-
cause a price-fixed item has been transformed into another product.

Some courts have interpreted /1linois Brick as applying to sellers
as well. The “Findings and Purposes” explicitly reject such interpre-
tations. The bill is intended to do away with the requirement of deal-
ing directly in sale as well as purchase situations,

B. Section 3—Clayton Act Amendment

Section 8 adds subsection 41 to the Clayton Act. Subsection 4I(1)
explicitly overrules the rule of 77nois Brick Co.v. Illinois by remov-
ing the artificial prerequisite of “privity” betiween the plaintiff and
the defendant in an antitrust action, Under this provision, the courts
would not rely upon a mechanical test of directness versus indirect-
ness, but instead would return to the more familiar doctrines of stand-
ing and proximate cause, Other than the rejection of the mechanical
test of directness versus indirectness, no attempt is made to addvress
comprehensively the concept of “standing to sue” in private antitrust
actions. In general, the law of standing was thought to be better left
to the courts for development and revision on a case-by-case basis,
through analysis based on the compensatory and dsterrent purposes
of the private antitrust action.

The bill does, however, explicitly reject any rule of law—whether
based on standing or otherwise—sivhich would deny recovery based on
a test of whether the plaintiff has dealt dirvectly with (or is “in priv-
ity”) with the defendant. In this sense the legislation goes beyond the
stated holding in [7linois Brick—which in footnote 7 the Court ex-
pressly said was not based on consideration of standing—to provide
that whatever labels are used, recovery shall not be denied an antitrust
plaintiff because the plaintiff hasnot dealt directly with the defendant.
Thus, a consumer plaintiff in an antitrust pricefixing case could not
automatically be denied “standing to sue” for the violation on the basis
that he had purchased the price-fixed product through a middleman



rather than directly from the defendant. Nor, of course, could the
court say that a plaintiff had not been “injured in his business or prop-
erty” within the meaning of section 4 of the Clayton Act simply be-
cause the plaintiff had not dealt directly with the defendant.

Subsection 41(2), while seeking to- retain the commendable pro-
enforcement thrust of Hanover Shoe Ine. v. United Shoe Machinery
Corp., overrules the broader language of that opinion, particularly as
it has been subsequently interpreted in the 7ilinois Brick opinion.
Under subsection 41(2) the defendant in an antitrust action would
under defined circamstances be able to reduce his liability to a plaintiff
or group of plaintifls, or avoid it altogether, by showing that the plain-
tiff had been able to pass on all or part of the cost of his injury io
third parties who themselves are able to sue. :

Of course, the defendant may only avail himself of the pass-on
defense where the persons to whom the overcharge (or underpayment)
was passed on are, because of considerations of standing, the applica~
ble statute of limitations, or other limitations, at that time “persons
who are themselves entitled to recover.” The pass-on defense is thus
to be allowed only where it does not inhibit the private enforcement of
-the antitrust laws or create a hintus in eniforcemerit. -

C. Section j—Applicability of Amendment ‘

Section 4 of the bill makes the bill applicable to cases pending on
or after June 9, 1977. This section is necessary to alleviate as much
as possible the misallocation and denial of recovery invited by the
Illinots Brick decision. As discussed above, the view predominantly
followed by the Federal courts of appeals was precisely to the con-
trary of that adopted in [llinois Brick. Thus, hundreds of thousands
of dollars have been invested by consumers and government entities
in lawsuits that will now have to be dismissed if the decision to over-
rule [ilinois Brick legislatively is not made applicable to all cases
pending on or after the date of the /7linoés Brickdecision. The [llinotis
Brick decision itself represented a retroactive redistribution of claims;
in order to prevent the unfairness that would result from such redis-
tribution, it is necessary to make this bill spplicable to all cases
affected by the Winois Brick decision. . - LR

It 1& also true that in many instances the indirect purchaser suits
that have been dismissed or are threatened to be. dismissed are the
only actions that have been filed alleging antitrust violations by par-
ticular defendants. As mentioned ahove, a recent survey showed that
over 20 percent of the actions filed since 1960 involved only, indirect
purchasers. Dismissal in these instances means there will be no parties
left to prosecute the particular action. ‘ ‘ :

Although there are many examples, the late Senator Hubert TTum-
phrey brought to the committee’s attention one particular instance
of the disruption and injustice which would result if this legislation
were not made applicable to pending cases by indirect purchasers.

The Office of the Minnesota Attorney General, prior to the /7inois
Brick decision, had expended over 3,000 hours and many thousands of
dollavs in preparing for the prosecution of the Sugar Antitrust Liti-
gation. Dismissal in this case would mean that there will be no parties
~available to recover the alleged damages flowing from the alleged
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price fixing. The counsel for the State of Minnesota in this action
‘summarized this situation by stating

Numerous litigants in scores of pending cases across the
country who have been ex%endmg substantial amounts of
time, effort, and money in the pretrial preparation of their
cases, like those in the Sugar cases, should not now be left
caught in the middle by a startling Supreme Court decision
which is manifestly contrary to the intent of Congress. On
behalf of the State of Minnesota, I therefore urge prompt
passage of the “Bill to Restore Effective Enforcement of the
Antitrust Law,” S. 1874, and specifically urge that section 4
of the Bill, which applies the amendment to all pending cases
not be compromised away but instead be retained in the Bill
in order that the parties to long-pending but unadjudicated
antitrust cases not be barred from attempting to prove that
they suffered injury from the antitrust offense by the Su-
preme Court’s decision in the [ilinois Brick case. [ Hearings
at 262-263.]

The issue of whether the bill should be applicable to cases pending
on or after the date of the /llinois Brick decision was debated fully
at the full committee level and attempts to change the effective date
were defeated. The committee is firmly of the view that the national
policy represented by the antitrust laws can best be effectuated by
making this bill applicable to pending cases.

There is no serious constitutional objection to making the legisla-
tion applicable to pending cases. As Assistant Attorney General
John Shenefield testified before the Antitrust and Monopoly
Subcommittee

Senator Kenxepy. What about provisions in legislation
that make applications of S. 1874 applicable to pending
cases? What 1s your view about the constitutionality of that
provision ?

Mr, Semwermerp. I think it is fully constitutional. As I

recall it, retroactive legislation can be examined under the
due process clause or the contracts clause, or under ex post
facto clause of the constitution. The last two probably do
not apply here, inasmuch as respectively they apply only to
State legislation and criminal or penal forfeiture legislation.
You would then be looking at the due process clause.
. Curative legislation is judged under the due " rocess clause
if it is reasonable under all circumstances. The standards
that the courts have used are: First, the importance of the
right said to be modified or ruled out by the new enactment;
second, the extent to which it is modified and ruled out;-and
third, the important public policy that the new enactment
serves. So you have three ready-at-hand standards to judge
this enactment by. '

It T applied those standards to this situation, I would come
to the conclusion that, number one, the public policy served
by this legislation is a very important one indeed. It is a
fundamental national economic policy. Second, the right
said to be modified is, in fact, not really modified. We are
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not talking so much about taking more money away from
defendants. We are talking about giving it to different

eople. So, it seems to me that we really do not have a modi-
Eed right so much as we have a redistribution of claims that,
already ave in existence. [Hearings at 23.]

Nevertheless, several of the witnesses during the last 5 days of hear-
ings at the full committee level indicated their belief that the appli-
ca%ility of this amendment to cases pending on or after the date of
the [linois Brick decision was unconstitutional, These witnesses relied
primarily on the due process clause of the fifth amendment. For in-
stance, a representative of Bristol-Myers, Mr. Philip Lacovara, stated :

Legislation that, considering its retroactivity, is arbitrary
or unreasonable or harsh and oppressive, constitutes a denial
of due process. [April 21, 1978, prepared statement of Philip
A. Lacovara at 5.]

The legislation the committee recommends does not prohibit any party
from recovering their actual damages. The committee is of the view
that there is nothing arbitrary or unreasonable in requiring that a
party prove its damages. )

In fact, exactly the same so-calied retroactivity question posed by
S. 1874 has been decided in favor of constitutionality by a unanimous
Supreme Court. In United States v, J egerson Electrie Manufacturing
Co., 291 U.8. 386 (1934), the company brought suit against the United
States to recover certain taxes paid by the company. Under the law
in effect when the tax was paid, “there accrued to the taxpayer when
he paid the tax a right to have it refunded without any showing as
to whether he bore the burden of the tax or shifted it to the
purchasers.” 12 After the tax was paid a new statute was passed which
required the company to demonstrate that it alone had borne the
burden of the tax and had not passed it on. The company contended
that application of the new law to their situation would violate the
due process clause of the fifth amendment to the Constitution because
it would destroy their accrued rights under the prior law. In reject-
ing this claim, the Court declared:

* % ¥ it cannot be conceded that in imposing this restric- -
tion the section strikes down prior rights, or does more than
to require that it be shown or made certain that the money
when vefunded will go to the one who has borne the burden
of the illega] tax, and therefore is entitled in justice and good
conscience to such relief. This plainly is but another way of
providing that the money go to the one who has been the
actnal sufferer and therefore is the real party in interest.

We do not perceive in the restriction any infringement of
due process of law. If the taxpayer has borne the burden of .
the tax, he readily can show it; and certainly there is nothing
arbitrary in requiring that he make such a showing, If he has
shifted the burden to the purchasers, they and not he have
been the actnal sufferers and are the real parties in interest;
and in such a situation there is nothing arbitrary in requir-
ing. as a condition to refunding the tax to him, that he give

12201 U.S. at 401,
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a. bond- to use the.refunded money in reimbursing them.:
Statutes made applicable to existing claims or causes of action
and requiring that suits be brought by the real rather than
thie nominal party in interest have been uniformly sustained
when challenged as infringing the contract and due process
clauses of the Constitution.®s

Nevertheless, an argument can be made that the legislation should
not be made applicable to cases which have been finally disposed of
between the date of the [1linois Brick decision and the date of the en-
actment of this .egislation. The committee believes there is 1o doubt
that the legislation should be applicable to cases pending at the date
the legislation is enacted, It is less clear as a matter of policy that
cases finally disposed of should be revived.** This is particularly true
if the legislation is enacted this session before a significant number of
cases have been dismissed under the J#linois Brick rule.

D. Section 5—Forcign Sovereigns
The committee, during consideration of S. 1874, adopted an amend-
ment, with second-degree amendments, offered by Senator Eastland
providing for certain limitations on foreign sovereign governments to
bring suits in U.S. courts for untitrust violations. The amendment was
added as a new section 5. '

Briefly, the amendment would do the following: 1. Limit foreign
sovereign governments suing under section 4 of the Clayton Act to
actual damages; 2. Require certification by the Attorney General of
the United States or a finding by the court that the foreign sovereign
aliowed the United States to sue on its own behalf on a civil claim in
the courts of such foreign sovereign and that such foreign sovereign by
its laws prohibits restrictive trade practices; and 3. Apply to any action
pending on the date of enactinent or commenced on or after such date
of enactment. .

On January 11, 1978, the Supreme Court decided the case Govern-
ment of India v. Pfizer, Inc., which held that foreign governments
would have standing to sue for treble damages under section 4 of the
Clayton Act. The Court concluded in & 5 to 3 decision that absent any
legislative intent to the contravy, foreign governments should be in-
cluded within the term “persons” in section 4 of the Clayton Act.

The majority opinion stated that since there was no mention during
the legislative cdebates on the Sherman and Clayton Acts of an intent
to restrict the definition of “persons” to exclude foreign governments,
the Sherman .and Clayton Acts should be available to such foreign
sovereigns. Furthermore, the majority argued, the law’s expansive
remedinl purposes appear to extend to anyone subjected to antitrust
violations, Thus, to deny foreign sovereigns the remedies available

W at 402, {Emphasis supplied] Accord; dnniston Mfg. Co. v Davis, 301 U.8. 337

wNe IMlinets Brick decision was appliealle to cases pending at the time it wag an-
naouneed - (whether on appeal or otherwige) even though it overrpled prior precedents;
ig was not, however, applicable to cases finally disposed of prior to the date of decision,
‘Po_prevent an hnjust “gap’ in recovery, it is necessary that legislation overruling I7i-
nois Rrick be Ukewise applieable to cases nendine (whethep on appesl or otherwise)
on the date the leisintion is enacted. To be cousistent with the applicability of the
Minois Briel deeislon, this legislation would be -applicable only to those pending cases
but not to cases finnlly disposed of in the period between the Illinois. Brick deelsion and
the ennetment of thig legislation.
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under the Sherman and Clayton Acts wonld undermine the general
purposes of our antitrust laws. o _

The dissenting opinions filed in the case also took the position. that
the question whether foreign governments were to be included in the
term “persons” had never been considered at the time the Sherman
and Clayton Acts were enacted. But those dissenting reached a dif-
ferent conclusion with respect to the silence of the Congress. In the
words of Chief Justice Burger, the Court’s decision on that question
was an “undisgunised exercise of legislative power” by the Court.

Tollowing the decision in Pfizer, several bills were mtroduced in the
Senate to overturn the result reached in that case. Senator Thurmond,
along with 15 cosponsors, introduced S. 2395, which dealt only with
the question of “actual damages.” This bill, although not raising a com-
plete bar to foreign sovereigns’ suing for antitrust violations, would
have limited any recovery to actual damages yather than treble dam-
ages which would have been allowed under Pfizer.

- Senator DeConeini also introduced a bill, S. 2486, which would add

to section 4 of the Clayton Act certain conditions that were intended
to establish reciprocity between American and foreign countries with
regard to antitrust enforcement. In other words, the United States
must be entitled to sue in its own name and in its own behalf on a
civil claim in the courts of a foreign sovereign; and that the foreign
sovereign have laws prohibiting restrictive trade practices.

The amendment offered by Chairman Eastland in committee incop-
porated both of the points addressed by the bills introduced by Sena-
tors Thurmond and DeConcini. The amendment also provided a pro-
cecdlure for certification by the Attorney General of the United States
of those countries secking to sue in U.S. courts based on the condi-
tions of the amendment. In order to avoid any undue hardship be-
cause of the inability of the Attorney General to act in a fair and
expeditious manner, the relevant court may find on its own that a
plaintiff country is permitted standing to sue the United States under
the limitations of the amendment. ’ :

The purpose of the amendment is to assert the prerogative of the
Congress as recognized by both the majority and the dissents in the
Pfizer case, and to clarify and otherwise define the term-“persons”
as used in the Sherman and Clayton Acts. A close reading of doth the
majority and dissenting opinions supports the contention that where
the Congress has previously failed to make its intent clear, it is for
the legislature and not the judiciary to do so. Thevefore, it is the belief
of the majority of the Committee that the amendment offered by
Senator Eastland is justified and proper and in accord with the Su-
preme Court’s decision in the Pfizer case. _

While the amendment: does overturn the Pfizer decision, it does so
only in part. The amendment recognizes the importance of allowing
Toreign sovereigns access to our courts for alleged antitrust violations,
‘but at, the same time places certain rvestrictions on snch access.

The United States should not be unfairly exposed to suits for treble
damages by foreign sovereigns where the United States and U.S. en-
tities do not enjoy the same access to foreign conrts. As a matter.of
national policy it appears wholly inequitable to allow foreign govern-
ments who do not allow suits by the United States in its courts un-

S. Rept, 95~934 3
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fettered access to U.S. courts and with the possible reward of treble
damages. The amendment adopted by the committee, although per-
mitting access to our courts, does so with the limitations that certain
conditions for standing be met and that if successful suit is brought
only actual damages will be allowed.

In the opinion of the majority of the committee, the Pfizer decision
expands section 4 of the Clayton Act beyond its original legislative
intent. While it is true that our antitrust laws are designed to ulti-
mately protect American consumers, there is doubtful evidence that
extending full and unrestricted access to foreign governments to U.S.
courts under section 4 of the Clayton Act will mean any less protection
to Aimerican consumers.

Moreover, the amendment reflects the original purposes of the Sher-
man and Clayton Acts with respect to treble damages by making such
a punitive remedy available only where U.S. entities are antitrust
violators and American consumers are harmed. The impact of the
Pfizer decision would have talken the intent of the Sherman and Clay-
ton ‘Acts far beyond those objectives of antitrust enforcement. Thus,
the committee believes that the amendment adopted is consistent with
the original intent of the Congress in the enactment of the Sherman
and Clayton Acts.

Finally, the amendment contains a provision that would make the
conditions of the amendment applicable to any action pending before
enactment or commenced on or after the date of enactment of S. 1874.

IV. History or Bmu

On July 15, 1977, Chairman Edward M. Kennedy and Senators
Morgan and Danforth introduced S. 1874. The Antitrust and Monop-
oly Subcommittee held hearings on July 21 and 22, 1977, At the request
of Senator Thurmond, an additional day of hearings was held on
September 9, 1977.

On November 4, 1977, the Antitrust and Monopoly Subcommittee
meb in open executive session, at which time the bill was reported
without recommendation to the full Committee on the Judiciary with
an amendment in the nature of a substitute.

On March 8, 1978, the full committee met and agreed to have 2 more
days of hearings on the bill, with a final vote on the bill no later than
May 5, 1978.

Five additional days of hearings were held by the committee on
April 7,17, 21, 24, and 26. This brought the total to 8 days of hearings
with a total of 55 witnesses.

On May 25, 1978, the Committee on the Judiciary met in open execu-
tive session and S. 1874 was ordered favorably reported to the full
Senate with amendments.

V. Recorp Vores 1y CoMMITTEE
4. Subcommitiee on Antitrust and Monopoly

On November 4, 1977, the Antitrust and Monopoly Subcommittee
met in open executive session at which time the subcommittee adopted
an amendment in the nature of a substitute offered by Chairman Ken-
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nedy and reported it to the full committee without recommendation.
On a motion to report the bill to the full Committee on the Judiciary:

YEAS

Kennedy Metzenbaum Mathias
Bayh Laxalt

B. Committee on the Judiciary

On May 25, 1978, the Committee on the Judiciary met in open ex-
ecutive session at which time:

1. The committee accepted an amendment by Senator Howard Met-
zenbaum striking the last sentence of section 4. Senator Thurmond
recorded his opposition. ;

9. The committee adopted an amendment offered by committes
Chairman Eastland, as modified by committee deliberation, which adds
a new section 5 to S. 1874. Section 5 amends section 4 of the Clayton
Act by providing that foreign governments, agents, and instrumen-
talities subject to a prerequisite of reciprocity can recover actual dam-
ages instead of treble damages. On a motion to adopt the amendment
as modified :

YEAS NAYS
Eastiand Kennedy
Alles Culver
Biden Abourezk
DeConcini Metzenbaum
Paul Hatfield ‘
Thurmond
Scott
Hatch

8. The committee ordered S. 1874, as amended, favorably reported.
On a motion to report the bill to the full Senate;

YEAS NAYS
Xennedy Eastland
Bayh Allen ,
Abourezk Thurmond
Biden Scott
Culver Hatch
Metzenbaum
DeConeini
Paul Hatfield
Mathias

VI. Esrrvarep Costs

In accordance with section 252 (a) of the Legislative Reorganization
Act, (2 U.S.C. see. 190(j)) the committee estimates that there will be
no added costs due to this act. On May 26, 1978, the following opinion
was received from the Director of the Congressional Budget Office:



32

Pursuant to section 403 of the Congressional Budget f}'ct
of 1974, the Congressional Budget Office has reviewed S. 1874,
a bill to restore effective enforcement of the antitrust laws, as
ordered reported by the Senate Committee on the Judiciary,
May 25,1978, N

Based on this review, it appears that no additional cost to
the Government would be incurred as a result of enactment
of this bill.

VIL RecUuLATORY IMPACT STATEMENT

Implementation of the bill, as reported, will not result in any in-
creased Federal regulation. It is the committee’s belief that the more
effective antitrust enforcement which will result from this bill will
result in less Federal regulation. '

VIII. Execurive CoMMUNICATIONS

T.S. DEPARTMENT OF JUSTICE,
Washington, D.C., March 3,1978.
Hon. Jases O. EAsTLAND,
Chairman, Committee on the Judiciary,
U.8. Senate, Washington, D.C.

Drar Mz, Cramryax: On July 21, 1977, T testified before the Sub-
committee on Antitrust and Monopoly on S. 1874, a bill to restore
effective antitrust enforcement by permitting persons who did not
purchase divectly from an antitrust viclator to recover for their in-
juries nnder the Clayton Act. At that time I expressed my very strong
support for this legislation.

Tt was and continues to be my view that 8. 1874 represents an appro-
priate solution to the unfortunate result created by the Zllinois Brick
Co. v. [llinois decision. The bill is narrowly designed to permit indi-
rect purchasers to recover from an antitrust violator if they can prove
to the satisfaction of a court that the injury resulting from the viola-
tion was passed to them. To avoid the possibility of subjecting detfend-
ants to a serious risk of multiple liability, the bill would also quite
properly permit defendants to employ passing-on defensively where
they can prove the antitrust injury was passed to a customer or sup-
plier itself entitled to recover under the Clayton Act for that imjury.
The bill is expressly limited to these /{inois Brick issues and does not
seel to alter existing law in other ways. S. 1874 is simple and straight-
forward in approach, and I strongly believe that such an approach
provides the best legislative solution to this matter. Since my testi-
mony of last July, S. 1874 has been redrafted and improved in-a few
important technical vespects. My staff and I have reviewed those
changes and approve of them, ‘ '

We urge your committee to give speedy consideration to this legis-
lation, In the view of the Antitrust Division, this legislation should
be given a very high priority, since we view damage actions by indi-
rect purchasers as vital to effective and fair antitrust enforcement.
Morcover, the varions states and the Federal Government have pend-
ing cases involving millions of dollars of overcharges on indirect pur-
chases that, will soon be adversely terminated if corrective legislation
is not fortheuming,
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We would be happy to provide any assistance that you or the Judi-
wlary Committee may desire in the deliberations on this legislation.
Sincerely youus, '
Jormx H, SHENEFIELD,
Assistant Astorney General,
Antitruss Division.

U.S. DEPARTMENT OF J USTICE,
Orrice FOR IMPROVEMENTS IN THE

ADMINISTRATION OF JUSTICE,

Washington, D.C., May 18, 1978.
Re S. 1874,
Senator Epwarp M. Kenxeny,
Chairman, Senate Subconanittee on Antitrust and Monopoly, U.S.

Senate, Washington, D.C.

Dear Mr. Cmamyrax: The purpose of this letter is to present some
views concerning one aspect of S. 1874, which the Department of
Justice supports. These views derive from work in the Office for Im-
provements in the Administration of Justice over the past year on
procedural problems in class damage litigation. The important sub-
stantive rights addressed in S. 1874 should be considered om their
merits apart from procedural and judicial management problems.
The latter can be dealt with effectively by the courts either through
existing procedures or through separate legislation now being devel-
oped by this Office.

- To a great extent the tools are now available to allocate properly
damages to the injured wherever they are in the chain of distribution.
Rules 19 (compulsory joinder), 20 (permissive joinder), 22 (inter-
pleader), and 24 (intervention), Federal Rules of Civil Procedure,
and 28 U.S.C. 1335 (interpleader) are adequate tools, which, if used
creatively by court and counsel, can protect defendants from over-
lapping or duplicative recoveries. It is likely that all suits arising out
of the same transaction will overlap in time and be subject to con-
solidation of joinder.* Rules 23 (c) (4¢) (subclassing; class treatment
of individual issues), 42 (separate trials), and 28 U.S.C. 1407(¢), (h)
transfer and consolidation), allow sufficient flexibility to enable the
court to try damage issues as a unit or separately.

- The Magistrate Act of 1978, S. 1613, cosponsored by Senators Byrd
and DeConcini, is likely to be enacted this Congress. Its provisions
pertinent to magistrate competency offer a singular opportunity to
assure, when the bulk of full-time magistrates are reappointed next
vear, that only those sophisticated in the application of these tools
are reappointed in the major commercial judicial districts.

Further, this Office is now preparing comprehensive legislation to
revise rules 23 (b)(3), 23(c) (2), Federal Rules of Civil Procedure,
which will include several innovative management techniques. Special
attention in this proposed legislation is given to the mass small-claim
actions which have proved tronblesome in the indirect purchaser situ-
ations, In these actions, the primary concern is not with the small,

1 air and Bffectlve Enforcement of the Antitrust Laws, 8. 1874 : ITearings before the
Senate Subcommittee on Antitrust and Monopoly, 95th Cong., 1st:sess, 20, 264 (1077)
(testimony of Assistant Attorney General Shenefield; datn on numper of joint direct-
indirect purchaser sults).
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individual amounts of damage, but rather with preventing the unjust
enrichment of those who unlawfully harm thousands of persons in
small amounts each.

In this context, our proposed bill attempts to streamline the calcu-
lation of damages in several ways. It would do away with much of the
eross-claim, counterclaim, and Iiendent claim practice. The latter tends
to unnecessarily complicate calculation of indirect purchaser claims
and undermine vital civil deterrent policy. Special attention is also
given in the proposed bill to lawyer dilatory practice which tends to
complicate and obfuscate damage calculations, practices which en-
hance the possibility of overlapping recoveries.

Finally, thought is being given to mandating better phased-man-
agement of class damage litigation. Common issues of statutory vio-
lation can be tried first. If a defendant is adjudged liable in this first
phase, it is anticipated that the parties in a high percentage of actions
will elect to settle, rather than try remaining damage issues. Under
close judicial scrutiny, settlement accommodation can be made to
protect the claims of direct and indirect purchasers and the rights of
the defendant.

In short, there are effective procedural alternatives through which
substantive rights can be fairly and fully enforced as to all parties.

Sincerely,
Dawter J. MEADOR,
Assistant Attorney Generd.

IX. Cmances vy Existing Law

In compliance with subsecton (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, S. 1874
as reported, are shown as follows (S. 1874 does not omit any portion
of existing law, new matter is printed in italic and existing law in
which no changes are made or proposed is shown in roman) :

Crayton Acr

Sec. 4 (15U.S.C. See. 15) ¢
Any person who shall be injured in his business or property
by reason of anything forbidden in the antitrust laws may sue
therefor in any district court of the United States in the district
in which the defendant resides or is found or has an agent, with-
out respect to the amount in controversy, and shall recover
threefold the damages by him sustained, and the cost of suit,
including a reasonable attorney’s fee; provided, however, that
suits under this section brought by foreign sovereign govern-
ments, departments or agencies thereof, shall be limaw d to actual
damages; and, provded further, that no foreign sovereign may
maintain an action i any court of the United States under the
authority of this section unless the Attorney Gemeral of the
United States, within 180 days after the commencement of the
action, has certified to the relevant court or a relevant court
otherwise finds that— '
‘ (1) the United States is entitled to sue in its own name
and on its own behalf on o ciwil claim in the courts of such
foreign sovereign; and ,
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(2) such foreign sovereign by its laws prohibits restric-
tiwe proctices.
Section 41 (new section) :

Seo. 41 1) In any action under section 4, LA, or 4C of the
Olayton Act, the fact that o person or the United States has not
dealt directly with the defendant shall not bar or otherwise limit
recovery. :

(2) In any action under section 4 of the Clayton Act, the
defendant shall be entitled to prove as partial or complete de-

* fense to a damage claim, that the plaintiff has passed on to others,
who are themselves entitled to recover under section 4, 44 or 40
of this Act, some or all of what would otherwise constitute plain-

tiff’s damage.
| X. Text or BiLL As REPORTED
[S. 1874, 95th Cong., 24 Sess.]
[As reported out of Committee on the Judiciary, May 25, 1978]

A BILL To amend section 4 of the Clayton Act to permit consumers, businesses
and governments injured by antitrust violations to recover whether or not
they have dealt directly with the antitrust violator .

Be it enacted by the Senate and House of Representatives of the
United States of dmerica in Oongress assembled, That this Act may
be cited as the “Antitrust Enforcement Act of 1978”.

FinpInGgs AND PURPOSES

Skc. 2. (a) The Congress finds and declares that—

(1) the antitrust laws are intended to protect the right of con-
sumers to receive the better products and lower prices that com-
petition produces; : , '

(2) in order to achieve that purpose it is essential that ulti-
mate consumers be able to recover damages for antitrust viola-
ti.0111stwhether or not they have dealt directly with an antitrust
violator;

_(8) by depriving consumers who are indirect purchasers of the
right to sue, the Supreme Court’s decision in Zilinois Brick Co.
v, [llinois frustrates effective antitrust enforcement and deprives
many consumers of a just remedy for their injury; :

(4) there are indications that the Courts might construe /7-
nots Brick Co, v. Illinois as depriving producers who are indirect
sellers of the right to sue; such construction would frustrate effec-
tive antitrust enforcement and deprive many producers of a just
remedy for their injury; and o :

. (5) if the first or “direct” purchaser from an antitrust violator
s permitted to recovery the entire amount of an overcharge éven
though he has passed most or all of such overcharge on to others,
that first or “direct” purchaser receives an undeserved windfall
at the expense of ultimate consumers. - : 7

(b) It is the purpose of this Act—
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(1) to permit consumers, producers, businesses and governments
injured by antitrust violations to recover whether or not they have
dealt directly with the antitrust violator; ' :

(2) to minimize windfall recoveries by limiting the recovery of
a middleman to the damage incurred and to minimize recovery by
the middleman for damage passed on by the middleman to others
rightfully entitled to recover on their own behalf;

(8) to make clear that consumers and the Attorneys General
of the several States on behalf of the consumers of their respec-
tive States can recover for antitrust violations which injure such
consumers whether or not such conswmers have dealt directly
with the antitrust violator;

(4) to preserve the method of proving and caleulating damages
provided in sections 4D and 4F of the Clayton Act for actions
pursuant to section 4C of such Act;

(5) to make clear that producers can recover damages for anti-
trust violations irrespective of whether such producers have dealt
directly with the antitrust violator; and

(6) ‘except as made necessary by this Act, to reserve to the
courts the applications and revision of existing principles of re-
moteness, target area and proximate causation which have been
applied to limit the persons who can recover for  antitrust
violations. ‘

c CrayTox ACT AMENDMENTS

'Skc. 8. The Clayton Act is amended by inserting immediately after
section 4H the following new section:

Src. 41. (1) In any action under sections 4, 4A,, or 4C of
the Clayton Act, the fact that a person or the United States
has not dealt dirvectly with the defendant shall not bar or
otherwise limit recovery.

(2) In any action under section 4 of the Clayton Act, the
defendant shall be entitled to prove as partial or complete de-
fense to a damage claim, that the plamtiff has passed on to
others, who are themselves entitled to recover under section

4, 4A, or 4C of this Act, some or all of what would otherwise
constitute plaintiff’s damage. - ‘

APPLICABILITY OF AMENDMENT

Skc. 4. The amendment, made by this Act shall apply to any action
commenced under sections 4, 4A, or 4C(a) (1) of the Clayton Act
which was pending on June 9, 1977, or filed thereafter.

PForpreN SOVERBIGNS

See. 5. Section 4 of the Clayton Act is amended by adding at the
‘end of that section the following new language:

Provided, however, That suits under this section brought
by foreign sovereign governments, departments or agencies
thereof, shall be limited to actual damages; and, provided
further, that no foreign sovereign may maintain an action in
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any court of the United States under the authority of this sec-
tion unless the Attorney General of the United States, within
120 days after the commencement of the action, has certified
to the relevant court or a relevant court otherwise finds that—
(1) the United States is entitled to sue in its own
name and on its own behalf on a civil claim in the courts
of such foreign sovereign; and :
(2) such foreign sovereign by its laws prohibits re-
strictive trade practices,

The amendment made by this section shall apply to any action
which is pending on the date of enactment of this act or which'is com-
menced on or after such date of enartment.

8. Rept. 95-934~———8



XT. ADDITIOi\TAL VIEWS OF SENATOR EDWARD M. KEN-
NEDY ON SECTION 5, JOINED BY SENATORS BAYH,
ABOUREZK AND METZENBAUM

I strongly disagree with the decision of the majority of the Commit-
tee to add to S. 1874 the section which overrules the Supreme Court’s
decis’.n in Pfizer, Inc. v. Government of India.

At best, the proposal is only superficially related to the subject of
Illinois Brick Co.v. State of Illinois. The reasons for enabling indirect
purchases to recover antitrust damages are not only irrelevant to those
supporting a limitation to single damages of foreign governments
sung antitrust violators; in many ways the principles underlying
these two matters are in direct conflict,

Thus, there is no valid reason for our forcing consideration of these
two subjects at the same time. The principal proposal—the overrulin
of the [llinois Brick case—has been debated since the case was decide
on. June 9 of last year and has been before the Congress since I in-
troduced the original draft of S. 1874 on July 15, 1977. Even though
many of the [linois Brick issues had been thoroughly considered
during months of debate on Hart-Scott-Rodino, three days of hearings
were held before the Antitrust and Monopoly Subcommittee and the
language was painstakingly redrafted to meet numerous helpful
suggestions.

. After the bill was before the full Judiciary Committee, five addi-
tional days of hearings were held. Altogether, 55 witnesses presented
their views on the question of overruling the Zilinois Brick decision.
Still, when the bill was finally considered by the committee it was sug-

- gested that the measure was being given liasty consideration.

The case of Pfizer, Ine. v. Government of India was decided on Jan-
uary 11, 1978, with the Supreme Court holding that a foreign sover-
elgn was a “person” within the meaning of section 4 of the Clayton
Act and thus entitled to sue for treble damages for antitrust injuries.
Unlike the [llinois Brick decision, the issue of Pfizer came to the Su-
preme Court with very little previous court experience and no judicial
analysis. In fact the case was one of first impression in the court of ap-
:ESE(L%S, Pfizer, Ine. v. Govermment of India, 550 F.2d 396, 397, (Sth Cir.

I» response to the Pfizer decision, three separate bills were intro-
duced in the Senate, reflecting three distinct approaches to the Pfizer
issue. To date hearings have not been held on these bills. None of the
witnesses called before the Committee this spring spoke on the pro-
posals, though some written questions were submitted to witnesses
after the hearings by Senator Thurmond.

The issues raised by the proposals to overrule Pfizer are serious and
far-reaching. Admittedly, they do warrant the attention of the Con-
gress. But that attention should be careful and undivided, especially
in light of the potential impact of the proposals on international

- relations,
(38)
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Several foreign governments with whom our country has a close
relationship have expressed great concern regarding eflorts to over-
rule the Pfizer case. The State Department and Justice have not had
the opportunicy to appear in person before either House of Congress
to offer their counsel on the impact of these proposals. Nor have econo-
mists, lawyers, or businessmen been given an opportunity to testify
regarding the implications of Pfizer.

Admittedly the Pfizer case seems to produce an anomalous situation
in that the United States can recover only actual damages while for-
eign sovereigns are permitted to recover treble damages. The anomaly
is superficial, however. The reasons for limiting the United States to
actual damages have no applicability to foreign sovereigns.

Section 4A of the Clayton Act, which provides that the United
States may recover actual damages for an antitrust viclation, was
created by the 84th Congress as a response to the Supreme Court’s
aecision in United States v. Cooper Corp., 312 U.S. 600 (1941), hold-
ing that the United States was not a “person” within the meaning
of section 4 of the Clayton Act and therefore could not recover dam-
ages at all in a civil antitrust action. In the Senate report, the follow-
ng reason was offered for allowing the United States to only recover
dctual damages:

This difference in treatment is a recognition of the differ-
ence in the position of the United States and of “persons”
in this connection. Both may recover their actual damages. -
The damages of “persons” are trebled so that private per-
sons will be encouraged to bring actions which, though
brought to enforce a private claim, will nonetheless serve the
public interest in the enforcement of the antitrust laws. The
United States is, of course, charged by law with the enforce-
ment of the antitrust laws and it would be wholly improper
to write into the statute a provision whose chief purpose is
to promote the institution of proceedings., The United States
18, of course, amply equipped with the criminal and civil
process with which to enforce the antitrust laws, [S. Rept.
619, 84th Cong., 1st sess. 3 (1955).]

Clearly foreign governments are not charged with the enforcement
of the antitrust laws of the United States. Nor are they “amply -
equipped with the criminal and civil process with which to enforce
the antitrust laws.”

It may well be that the reasons for limiting the United States to
actual damages are invalid and that it is really section 4A. of the
Clayton Act that is out of line. Perhaps Congress should take action
to put the United States on the same footing as foreign governments
by allowing the United States to recover treble damages. In any event,
howerver, the justifications for limiting the United States to actual
damages have no application to foreign sovereigns.

In addition there are some strong policy reasons for allowing for-
eign sovereigns to recover treble damages. In Pfizer, Inc. v. Govern-
menit of India, 98 S. Ct, 584 (1978), the Supreme Court observed-:

Treble-damage suits by foreigners who have been victimized
by antitrust violations eclearly may contribute to the pro-
tection of American consumers. ;
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The Court has noted that section 4 has two purposes: to
deter violators and deprive them of “the fruits of their
illegality,” and “to ¢ om})ensate vietims of antitrust violations
for their injuries.” * * * To deny a foreign plaintiff in-
jured by an antitrust violation the right to sue would defeat
these purposes. It would permit a price fixer or a monopolist
to escape full liability for his illegal actions and would deny
compensation to cerfain of his victims, merely because he
happens to deal with foreign customers. o '

Moreover, an exclusion of all foreign plaintiffs would
lessen the deterrent effect of treble damages. . . . If foreign
plaintiffs were not permitted to seek a remedy for thenr
antitrust injuries, persons doing business both in this country
and abroad might be tempted to enter into anticompetitive
conspiracies affecting American consumers in the expectation
that the illegal profits they could safely extort abroad would
offset any liability to plaintiffs at home. If, on the other hand,
potential antitrust violators must take into account the full
costs of their conduct, American consumers are benefited by
the maximum deterrent cffect of treble damages upon all
potential violators. (Footnote omitted ) [98 S. Ct. at 588-89.]

The Conrt also pointed out:

It has been suggested that depriving foreign plaintiffs of
a treble-damage remedy and thus encouraging illegal con-
spiracies in other ways as well: by raising worldwide prices
and thus contributing to American inflation ; by discouraging
foreign entrants who might undercut monopoly prices in this
country; and by allowing violators to accumulate a “war
chest” of monopoly proﬁ”ts to police domestic cartels and
defend them from illegal attacks. Velvel “Antitrust Suits by
Foreign Nations,” 25 Cath. U. L. Rev. 1, 7-8 (1975) [98 S.
Ct. at 589 n.14.]

At this time, there remain a number of unanswered but answerable
questions raised by the issues involved in Pfizer. We should find out the
volume of business done by U.S. companies in sales to foreign govern-
ments, whether these sales comprise a diserete market that companies
could single out for price-fixing without also raising prices to Ameri-
can consumers, and what means of purchase are used by most foreign
governments.

We should know whether the higher prices that result from price-
fixing conspiracies may actually cause reduced sales of American:
products abroad. Particularly, will foreign governments be discour-
aged from trading with the United States companies?

Also, we should assess the possible deterrence value of treble-damage
suits by foreign governments by actually identifying whether there
are a number of meritorious antitrust suits that could not be brought
unless the foreign governments can hope to recover treble damages.
Before seeking to impose reciprocity, we should study the various
methods of antitrust enforcement used by other countries and we
should try to determine what other remedies they might have to pro-
tect themselves from price-fixing by U.S. companies.

'
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By limiting foreign governments to actual damages we are actually
encouraging our companies to commit antitrust violations abroad.
They will have nothing to lose since their liability will never exceed
their ill-gotten gains. Thus, we can expect not only price-fixing, but
«livision of markets by American companies who should be vigorously
competing with each other. )

Furthermore, I have not seen to date any evidence that American
corporations that enter into conspiracies to fix prices to foreign sover-
eigns will be able to resist the temptation to extend their conspiracy
to domestic markets. Yet, the collusive behavior will go undeterred and
unpunished as long as it goes undetected in the domestic market.

We do not know what the foreign policy implications may be of
-overruling the Pfizer case. I would like to examine more closely the pro-
posal to require reciprocity on the part of foreign governments. I ques-
tion the wisdom of attempting to dictate to other nations the manner
in which they regulate their economy. While other nations may well
already offer protection or benefits to our citizens as well as their own,
we would clearly resent and resist any attempt of foreign countries to
1condi’cion rights of the United States upon enactment of certain laws

1ere.

Even if we could resolve these important questions of policy, we
still “must. address some very perplexing technical problems. The
language to express the policies must be chosen with great care.

It is not possible to identify all of the difficulties with the language
of the amendment as approved for the simple reason that the langunage
has not been given extensive scrutiny nor subjected to public comment.
Some problems are immediately perceived, however, The terms “de-
partments or agencies thereof,” In reference to foreign sovereigns,
arve far too open-ended.

It isnot clear, in fact, that any rational line can be drawn that would
cistingnish agents of foreign sovereigns from many multinational
corporations. For example, do we wish to deny Renault the protection
of the amtitrust laws? What about Sohio (controlled by British
Petroleum) ?

Is it really desirable to give the Attorney General the power to in-
sulate our private corporations from antitrust liability? There are
enough difficulties with allowing him to settle suits on behalf of our
own government.

Finally, I cannot agree with those portions of the Committee Re-
port that suggest that overruling the Pfizer case is consistent with
the legislative and judicial history of the Clayton Act. While Pfizer
was the first Supreme Court decision allowing foreign governments
to sue under section 4 of the Clayton Act, there was no judicial prece-
dent disallowing such actions. Nor is there any legislative history
showing a congressional intent to deny standing to foreign govern-
ments.

Epwarp M. KuNNEDY,
Bmrom Baym.

JAMES ABOUREZE,
Howarp M. MerzeNBaUM.



ADDITIONAL VIEWS OF JAMES B. ALLEN

Never to my knowledge has the Judiciary Committee—or any Sen-
ate committee for that matter—ever reported out a bill as soundly de-
nounced as S. 1874 by all sides to the issues in controversy. As is
described in full in the minority report, this bill has received seething
criticism from the business community and the defendants’ bar, from
the academic community, from judges, from the leading antitrust con-
sumer advocate, from the plaintifis’ bar, from small businesses, and
from economists of diverse perspective.

The reason why S. 1874 has encountered such massive opposition is
that, simply put, it is likely to nullify effective private antitrust en-
forcement—including most of the pending private treble damage ac-
tions. The bill would overrule the unanimoeus Warren Court, decision
in Hanover Shoe that has worked well for a decade to promote private
antitrust enforcement by denying antitrust violators the right to use
defenses that would otherwise permit them to escape liability.

That decision held that a defendant cannot argue that a plaintiff
suing him for recovery of an illegal overcharge is entitled only to that
portion of the overcharge not “passed on” to lower levels in the chain
of distribution. The Supreme Court adopted this rule to insure that
plaintiffs have adequate incentives to sue—that is, to eliminate the
obstacles of having to overcome the complexities of the pass-on de-
fense and to protect plaintiffs from having to share their potential
recovery with remote persons who would jump on the lawsuit band-
wagon for a free ride,

The Illinois Brick case did no more than affirm this established
policy of eliminating the impossible pi-s-on issues from already overly
complex antitrust actions. It held simply that, like the defendants,
indirect purchasers cannot themselves embroil the direct plaintiffs in
these pass-on issues and thereby either detract from their recovery,
or subject defendants to possibly unconstitutional double recovery
(or both). As the Supreme Court noted in IWinois Brick, 431 U.S. at
73233 ,

[T]he evidentiary complexities and uncertainties involved
in the defensive use of pass-on against a direct purchaser are
multiplied in the offensive use of pass-on by a plainiiff sev
eral steps removed from the defendant in the chain of distri-
bution. The demonstration of how much of the overcharge
was passed-on by the first purchaser must be repeated at each
point at which the price-fixed goods changed hands before
they reached the plaintiff. [IEmphasis added.]

The majority report simply ignores the compelling reasoning of
these cases and ignores the hearing record of S, 1874 which establishes
that the bill would in the long term create insuperable obstacles to
effective antitrust enforcement and would in the short term immedi-

(42)
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ately jeopardize most current cases by retroactively permitting de-
fendants to raise pass-on defenses against their direct purchaser plain-
tifts. One cannot find in the majority report even the sliglitest recog-
nition of these obstacles, let alone a reasoned explanation of how they
can be overcome. All that is found instead in both the bill’s preamble
and the majority report is a two-point theme that direct purchasers
do not sue, and that S. 1874 is therefore necessary in the interests of
antitrust enforcement to permit indirect suits by consumers. ’

But this argument is simply demolished by the facts. As noted in
the minority report, the hearing record demonstrates conclusively that
direct purchaser suits constitute the vast majority of current private
enforcement actions, and that private antitrust enforcement, unless
derailed by the pending legislation, will continue to increase. As for
the second part of the argument, everyone—from the Supreme Court
to leading consumer antitrust advocates—knows that consumers by
and large do not and cannot ever effectively recover and that they are
best protected by an effective enforcement scheme which deters the
commission of violations at the ontset. In the words of a leading con-
sumer antitrust advocate, Beverly C. Moore, Jr. (who testified in
opposition to S. 1874) :

the empirical evidence is indisputable that maiy absent class
members, not infrequently a majority of them, do not avail
themselves of the opportunity to recover any damages they
might have suffered. 5 C.A.R. 1,4 [Jan.-Feb. 1978].

None of this, of course, should come as any surprise to the com-
mittee or to the Senate. The difficulty of providing consumer enforce-
ment and relief in those rare instances when it may be appropriate
for violations occurring low in the distribution chain) was precisely
the stated motive for enacting the parens patriae legislation 2 years
ago, so that the States would be able to sue on behalf of consumers
and keep the unclaimed recoveries as a penalty. While I voted against
that legislation and am still opposed to it, leading scholarly opinion,
including Judge Harold Tyler and the Columbia and Harvard Law
Reviews, is to the effect that [llinois Brick does not adversely affect
indirect parens patriae antitrust enforcement tools and remedies.
So why the rush to enact this new even more ill-advised antitrust
legislation ¢

The parens patriae legislation, of course, regardless of its merit or
demerit is highly significant for what it did not do as much as for what
it did. The Congress did not reverse the Hanover Shoe decision for
non-parens patriae cases, finding instead ithat because of the incentives
provided by that case and other resources of business plaintiffs,

[tlhe result has been relatively effective antitrust enforce-

~ ment where the violation has occurred high up in the chain of
distribution, and where the impact has been upon other
business entities. [FL.R. Rept. No. 499, 94th Cong., 1st sess. 7
(1975).]

That fivst purchasers provide effective antitrust enforcement—a
state of affairs which S. 1874 would end—should therefore come as no
surprise. The only surprise is the singleminded determination of the
bill’s proponenits to ignore the facts and to overturn this “relatively
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effective antitrust enforzement” that Congress found and approved
less than 2 years ago.

It is thus difficult to ascertain any basis for the legislation. To be
sure, there are some indications that the proponents feel that indirvect
small business purchasers and sellers should be denied recovery. But
the plaintiffs’ bar has left no doubt where small businesses rest on
this issue—they would much prefer to preserve their present rvights
as divect purchasers than to give up those rights for the uncertain
recoveries and certain complexities that would result from opening
wide the door to remote indirect suils. The stakes ave fairly large.
According to the evidence at the hearvings, more than two-thirds of the
pending cases are direct purchaser actions brought by small business—
these pending cases will be destroyed by the retroactive provisions
of S.1874.

There is an additional point to be made here. Contrary to the im-
plications of S. 1874 and the majority report, the Jilinois Brick decision
does not in fact prohibit all indirect suits. Footnote 16 and the accom-
panying text of that decision have left some rather large exceptions
to the rule of that case—large “loopholes,” if you will-—that the lower
courts have barely had an opportunity to construe. These exceptions
would, for example, appear to permit indirvect small business and con-
sumer recoveries In cases involving integrated industries, cost-plus.
contracts, or other conditions demonstrating the absence of ordinary
market forces at various levels, in the chain of distribution. Moreover,
it is clear that many indirect purchasers, including particularly State
purchasing agencies, can legally obtain, assignments to sue in place of
direct purchasers who themselves do not, care to exercise their rights.
These exceptions and devices offer a far greater promise of rational
antitrust enforcement because they do not raise the overwhelming
complexities of S, 1874.

Why, then, is this legislation even being considered? My hest an-

swer, admittedly speculative, is that the bill is being advanced by a
small but highly vocal special group of indirect plaintiffs with pending
cases who so far have successfully exercised the power to preserve their
cases at the expense of the far greater number of pending direct pur-
chaser cases. These special interest groups consist principally of the
States who could have, but did not, obtain assignments to sue with
respect to their pending indirect claims. The dollar value of whose
claims, althongh significant, is a meve fraction of the dollar value of
the claims this legislation will torpedo, For better or for worse, the
State attorneys general are apparently a better organized and more
visible lobby than the Federal judiciary, small business, the legal pro-
fession, the academic community, and the economics profession.
. This would obviously not be the first nor the last time that special
nterests masquerading as the public interest would play havoé with
the law in a manner that would harm more than benefit the general
public, But the process by which S. 1874 was reported out is a par-
ticularly troublesome example of special interest influence. Some his-
tory istherefore appropriate.

The Subcommittee on Antitvust and Monopoly could reach no con-
sensns on how to solve the problems created by S. 1874 and accordingly
voted out the bill without recommendation so that the full committee
could have an opportunity to address the difficulties on & de novo basis.
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New hearings were then scheduled so that we could hear from econ-
omists, the plaintiffs’ bar, Judge Tyler, certain academicians, and
others who had not had an opportunity to testify earlier. It should be
added here that, in partial recognition of the difficulties inherent in
this proposed legislation, there was widespread support for the ABA’s
appointment of a joint plaintiffs’ and defendants’ attorneys task force
to formulate a careful and technically acceptable draft bill for the use
of the committee, . ‘ S o »

The special ABA task force completed its study in early April, at
which time the Antitrust Council determined that theére was no ap-
parent solution to the problems raised by S. 1874, Accordingly, it
adopted the following resolution: : '

The reports of the Task Force do not provide a workable
solution to the considerations of judicial administration
which we believe caused the Supreme Court to decide Illinois
Brick in the way it did, and the efforts of the Task Force
demonstrate that such a workable solution is not apparent.

At about the same time, the hearings before the full committee
produced the same basic message with the additional stern warning
that S. 1874 was not only unworkable, but was indeed completely
destructive. As the witness for the plaintiffs’ bar testified, S. 1874
and the companion House bill “are poorly drafted, téchnically defi-
cient, and they are probably the worst bills that T have seen proposed
in a long time. * * * T think that this bill is so poorly drafted that
if I were defending, I would have no difficulty in tying up any case
for at least 10 years.,”?® :

Despite this type of criticism, the bill’s proponents in the full com-
mittee engaged 1n no real discussion of the legislation and permitted
votes on only two of a number of substantive amendments designed
to improve and clarify the drafting and to address some of the many
problems the bill creates in its current form. T think it is also fair to
say that the committee gave no. consideration to the report of the
special ABA task force which had been appointed in part as a result
of the misgivings of the committee with respect to the legislation.

I believe this brief history of both the substantive defects in the
bill'and the cursory attention given to it in committee recommend its
defeat by the full Senate. While I.will therefore vote against it, I also
believe 1t is imperative that the full Senate have an opportunity to
try to minimize the damage S. 1874 will do by considering both the
amendments that were not permitted to be considered in the full
committee, as well as the two proposals that were briefly discussed
and rejected by less than a majority. of the full committee.

I am well aware that these amendments, which are based in part on
the ABA task force reports and in part on the hearings, are subject to
the criticism—voiced by’ the subcommittee chairman himself at the
full markup session—that they do not provide a completely workable
solution to the problems created by S. 1874. It would certainly be
strange reasoning, however, to reject constructive provisions designed
to minimize & catastrophe on the grounds that they do.not i fact pre-

1Testimony of Perry Goldbery, “Preéliminary Transcript of Hearings ‘on ‘., 1874 Be-'

fore the Scnate Committee on the Judleinry,” 05th Cong, 2d sgess. 48, 50-51 (Apr, 21,
1978) [hireinafter cited as “‘Preliminary Transeript of 197§ Senate Hearings"].

S. Rept. 95-934———7
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vent the catastrophe altogether. We can easily avoid the catastrophe
by rejecting the bill in its entirety, and I do intend to vote against 1t
even 1f some or all of the amendments ave successful. But since I be-
lieve that should the bill come to a vote in the Senate then I am likely
to be in the minority, the Senate has a clear duty before that time to
réspond, at least in some manner, to the nearly unanimous criticism of
a bill that received virtually no drafting attention in committee and
that was effectively bucked by the committee without any real recom-
mendation to the full Senate for its consideration on the floor.
Accordingly, I plan to offer on the floor a number of amendments,
which are discussed below under headings describing generally the
particular defects in S. 1874 to which these amendments are addressed.

Avomine DurpricATIVE DAnAacES

The majority report agrees that the risk of multiple recoveries from
overruling /lknois Brick is sufficiently serious to require overruling
Haonover Shoe as well. However, as the minority report points out,
merely overruling Hanover Shoe along with [ilinois Brick does not
completely protect defendants from multiple recoveries.? A defendant
would still be subject to multiple damage awards under S. 1874 be-
cause the present bill makes no effort to insure the consolidation of all
claims arising out of a particular antitrust offense. Thus, a direct pur-
chaser suing first could convince a jury that he was entitled to three
times the overcharge because he had not passed it on. Yet, an indirect
purchaser, who would not be bound by the earlier ruling, could subse-
quently convince another court that pass on did oceur, thus subjecting
the defendant to treble damages twice for the same illegal price
increase. ‘

Because of the difficulty of ascertaining the amount of pass on it is
virtually certain that no two juries would apportion damages among
the injured parties in the same way. For this reason, the majority and
minority reports of the ABA task force on legislative alternatives to
Illinois Brick realized that duplicative awards could only be avoided
by consolidating all potential plaintifis in one action.® The ABA
Antitrust Section Council, which appointed the task force, felt that
such a consolidated trial would create considerable procedural prob-
lems and therefore concluded that no workable solution to Illinois
Brick was apparent. I agree. But if indirect purchasers and sellers
are allowed to sue, they must be brought into one action.

The objection has been raised that such consolidation would force
plaintiffs to present their claims before they are ready. Yet, rule 19
of the FFederal Rules of Civil Procedure already requires the compul-
sory joinder of parties needed for a just adjudication. The drafters
of this provision concluded long ago that inconvenience to potential
claimants is outweighed by the need for consolidation of conflicting

2The chairman of the Subcommittee on Antitrust and Monopoly apparently conceded
that 8. 1874 does not provide a complete solution when he stmrt)edyut I:‘.he fullycommittee
markup in opposition to my amendment that “we felt that with the overruling of both Ii-
Hnoig Brick and Hanover Shoe that the questions of multiple recoveries were virtually
resolyed, That was the conclusion of the Justice Department as well,” [Emphasis added.

3 8ee the concurrlng views of Professor Areeda, “IHearings on H.R, 8359, Subcommitiee
%u h[oxiogolles qi%d ((fgy};;xe{ﬁinl lLaf“tr oflfh&: HO‘_&?’? Cgmmlt%ee c])n the Tudiciary,” 95th

ong,, 18t sess. T ereinnfter cited ng T House hearin ; and Sam -
phy, Jr,; 1977 Honse hearings at 176, . . g8l Sinmuel Mur

=
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claims. Of course, neither rule 19 in itself, nor any other existing pro-
cedural device, is sufficient to solve the problems raised by this bill
since they cannot force a potential plaintiff to litigate in a forum which
does not have personal jurisdiction over him.* Thus, this bill must
be amended to require all potential plaintiffs to join their claims
within a reasonable time after suit by any one of them is initiated.

It has also been argued that, as a practical matter, duplicative
awards would be avoided because of the 4-year statute of limitations
on antitrust actions. That limitation period has been effectively evis-
cerated, however, by decisions which have held that the period does
not begin to run until the date when damages become “ascertainable,”
and that the period is tolled for all members of a putative class once
a class action is commenced. In addition, the period for all private
antitrust actions “based in whole or in part on a matter complained of”
in a government antitrust action is extended until 1 year after the
termination of that government action.® When taken together, these
exceptions to the statute of limitations guarantee thatsome defendants
will be subject to multiple suits. -

- Brrarvaroiye RETROACTIVE APPLICATION

The final section of the bill would make its various changes in the
law retroactively applicable to any case that was “pending” on June 9,
1977—the date the {linois Brick case was decided—or was filed there-
atter. Thus, the bill would apply not only to cases filed after enactment
involving preenactment conduct, but even to cases previously filed and
pending on the date the Supreme Court decided [llinois Brick. The
testimony before the committee of respected constitutional and anti-
trust experts® made clear that there are at least two fundamental
constitutional objections to this retroactivity provision and that retro-
activity is an unwise policy choice in these circumstances in any event.
The Senate cannot countenance either of these serious objections with-
out abdicating its traditional role as defender of constitutional rights

against the demands of special interest groups.”
First, in the absence of some compelling necessity, legislation that
retroactively creates a new liability or impairs a vested claim for

41t has been suggested that statutory interpleader, which allows nationwide service of
prog¢ess, be used to insure that all the interested parties are before the court, David Foster,
chairman of the ABA Civil Practice and Procedure Committee, explained in the House
hearings why such & procedure was inappropriate: “Statutory interpleader requires that
the defendant pay the freble damage award into court or put up a bond in that amount.
The sheer magnitude o. many treble damage claims makes it financially impossible for
antitrust defendants to deposit such sums into court or to obtain bonds for such ldrgé
macunts of money. Indeed, the difficulty of quantifying the amount to be bonded reveals
theitigl%[))propriuteuess of the interplender concept.” 1977 House hearings at 123 (footnotes
omitted). :

% See 15 U.S.C. 16(1) (1976),

¢ See the testimony of Philip Lacavora, “Preliminary Transcript of 1978 Senate IHeat-
ings” at 4~12 (Apr. 21, 1978); Milton Handler, id. at 26~28 (Apr, 7, 1978), ‘‘Healings
on S. 1874 Before the Spbcommittee on Antitrust and Monopoly of the Senate Committee
of the Judiciary,’ 95th 'Cong., 1st sess. 71 (1977) [hereinafier cited as 1977 Senate hear-
ings] : Samuel Murphy, id. at 173 Jullan Von Kalinowski, “Preliminary Transcript of
1978 Senate Hearings'’ at 45-46 (Apr. 24, 1978). . - :

7TFrom the founding of the Republic, the Congress has properly abhorred retroactive
legislation. James Madison in the Irederalist No. 44 referred to rétroactive laws as “con-
trary to the first principles of the social compact and to every principle of sound legis-
lation.”’ Madison further reflected ;: “The sober people of America are weary.of the finctuat-
Ing policy which has directed the public councils, They have seen with regret and indig-
nation that sudden changes and legislative interferences, in cases affecting personal rights,
become jobs in the hands of enterprising and inﬁuendul gpeculators, and snares to the
more industrious and less informed part of the community.” Id.
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relief constitutes a denial of due process.® In reliance on the 10-year-
old decision in Hanover Shoe, which was reaffirmed in [llinois Brick,
direct-purchaser antitrust plaintiffs have filed suits in the reasonable
expectation that if successful in showing an antitrust violation they
would recover the full amount of any overcharge they paid because
of the defendants’ antitrust violations. Other direct purchasers who
have not yet filed suit have the legal right to do so under the law as 16
now exists. By retroactively overruling Hanover Shoe to create the
new pass-on defense, the bill thus impairs the assertion of these vested
rights and indeed may reduce the plaintiffs’ claims to zero. Legislative
abrogations of vested causes of action have frequently been struck
down by the Supreme Court on constitutional grounds.” Only last
year the Supreme Court interpreted the 1974 repeal of the military’s
variable reenlistment bonus program to apply only prospectively, be-
cause retroactive application would present “serious constitutional
- questions.” United States v. Larionoff, 431 U.S. 864, 879 (1977).

Like plaintiffs, antitrust defendants will also be denied due process
of law through the after-the-fact application of S. 1874, Under exist-
ing law, as noted above, the defendant has had no defense of “pass
on”; if he was adjudged liable to a direct-purchaser plaintiff after
June 9, 1977, he would have paid damages consisting of the entire
overcharge trebled. If now a non-direct-purchaser plaintiff could
exercise a newly created right to sue the defendant and recover the
amount of the overpricing that was arguably “passed on” to him, the
antitrust defendant would be held liable for duplicative (sextupled)
damages.*®

Moreover, despite the assurances of the bill’s proponents, S. 1874
would in fact alter the amount of damages for which defendants would
be Hable. Proponents have assumed that antitrust violators are liable
only for their illegal overcharges, and the Department of Justice has
therefore argued that S. 1874 would not increase defendant’s liability,
but would merely reallocate the illegal overcharges among different
plaintiffs®* As the Department of Justice has acknowledged in con-
tradicting itself, however, antitrust violators are liable not only for
the overcharges but also for any so-called “consequential” damages suf-
fered by plaintiffs—including lost profits, diminished asset value, and
impaired going-concern value. For example, Hanover Shoe, Inc. v.
United Shoe M achinery Corp., supra, 392 U.S. 481,489 (1960).:2 Thus,
an expansion of the number and functional type of plaintiffs who are
permitted to:sue would also result in an increase in the amount of

8 See, e,m., United States Trust Qo. v. New Jersey, 431 U.S. 1 (1977) : Usery v. Turier
{J{l{;];gr)‘n x}[i{:;‘ng ’C'(lzé, #28 (gst ]} (1!%7 G) i llt"adjleeylv' J%icgtano%LSchmol Bo'ard, 4%GV'U.S. 696

§ y Railroad Retirement Board v. Alton Railroad, 295 U.S. 330 (1935); Hom. ild-
ing & Loan Aszsociation v, Blaisdell, 200 U,S, 398 (1934). (1985) ome Build

b See, e.g.. Coombes v. Getz, 285 U.S, 434 (1932) ; Forbes Pioneer Boat Line v. Board
of Commisgsioners, 258 U.8. 388 (19022) ; Ettor v, City of Tacoma, 228 U.S, 148 (1918).

10 Alternatively, the defendant would insist on reopening the judgment to. assert the
new -pags-on defense and demand a refund from the direct-purchaser plaintiff. If there had
been a suit by an indireet purchaser that was dismissed during this period on the ground
Lie had not suffered any legally recognized injury, he too would be authorized by the bill
to reopen the judgment. Presumably, this attempt to rewrite history would even apply to
the Iliinois Brick case itself, Any of these results would be contrary to settled notions of
res judicatn and due process of law: . ‘

"1 See the tegtimony of the Assistant Attorney Geneial, John Shenefied : “We are not
tatking so. mueh about taking more money away from the defendants. We are talking
about giving it to different people, So, it seems to me that we really do not have a modi-
fled right so much as e have a redistribution of claims that alrendy arve in existence.”
1977 Senate hearings at 23 :

1241Y e do not read the bill as In any way limiting recoverhble damages. to the amount
of the overcharge,” Id. at 17.
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consequential damages for which antitrust defendants may be liabie,
since there is no necessary correlation between the amount of an il-
legal overcharge and the amount of consequential damages.

Second, the unequivocal intent of the pending bill—to eompel the
TFederal judiciary to disregard the holdings of the Supreme Court in
actions that were pending when 7llinois Brick was decided—raises an
additional constitutional question under the separation of powers
doctrine. In deciding I¥inois Brick and Hanover Shoe, the Supreme
Court was interpreting the Clayton Act in the course of exercising
“the province and duty of the judicial department to say what the law
is.” Marbury v. Madison, 5 U.S. (1 Cranch) 187, 177 (1808). It is, of
course, the province of Congress to decide what the law should be
for future conduct; that is the nature of the lawmaking function.
S. 1874, however, seeks to replace the Supreme Court’s statement of
what the law has been and is with the views of a subsequent Congress
as to what it feels the laws should have been. This is an encroachment
upon the essential function of the judiciary under the doctrine of sepa-
ration of powers.

Over a century ago, in United States v. Klein, 80 U.S. (18 Wall.)
128 (1872), the Supreme Court forcefully enunciated and applied
the separation of powers doctrine to condemn an act of Congress that
attempted to “preseribe rules of decision to the Judicial Department
of the Government in cases pending before it.” The Court held the
statute unconstitutional on the ground that “Congress has inadvert-
ently passed the limit which separvates the legislative from the judi-
cial power.” Id. at 145-46. Like the statute condemned in Klein, this
bill would purposefully overrule two prior Supreme Court decisions
and prescribe different rules of substantive law to be followed in pend-
ing cases. Thus, like the statute in Kl¢in, it would unconstitutionally
encroach upon the exclusive authority of the Federal judiciary. :

There is also an independent, broader question of public policy:
Retroactivity here is an inappropriate exercise of legislative power.
In harmony with the traditional aversion to retrvoactive laws, Con-
gress has wisely chosen to male all other changes in the antitrust laws
prospective only. The procedural entanglements and judicial waste
that retroactivity of S. 1874 would cause cannot be justified by any con-
ceival’, benefits.1® ' '

Because retroactive statutes are, by definition, unsettling, Congress
has traditionally shown great reluctance to enact such legislation, just
ag the courts have been reluctant to construe legislation to apply retro-

1M Ag presently drafted, S. 1874 would apply to any action that was pending on June 9,
1977, In the year that has elapsed since then, dozens of the antitrust cases that were
pending on that date linye been dismissed or settled in rellance upon Hanover Shoe angd
Illinoig Brick. Bach of those resolved cases will be subject to reopening or attack on the
authority of 8. 1874, if it is enacted. Mareover, the validity of the retrocativity itself
}\I'}ll Ijkc.}]?y‘bf challenged in virtually every case on the authority of Henover: Shoe and

inois Brick. .

Even those cases that were pending on last June 9, but that have not been settied prior
to passage of-S. 1874 would be disvupted by retroactive application of the.act. Initinlly,
of course. motions challenging the constitutionality of retroactivity will haye to be filed
and -acted upon. Lawyers for plaintiffs and defendants have gonducted antitrugts proce-
dure in accordance with the principles of Hanover Shoe and Iilinois Brick. Decisions re-
Inting to the scope of discovery, which may last montbg and even years in antitrust ltige-
tion, would have to be rcconsidered. Retroactive npplication of the !‘passing on’ defense
to cases pending on June 9 would require, for example, the. reopening of pleadings and
dfscovery to take account of the newly created defense. The planned cohrse of ‘trials and
even the management of complex multidistrict litigntion would also have to be altered to
‘éi\&\e sceount of tlie claims brought by tlie newly aunthorized, non-divect-purchaser platn-

3.
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actively.’* Congress has acted to alter substantive rights retroactively
only when some transcending emergency has admitted of no other
solution. Thus, it is no coincidence that many of the cases dealing with
retroactive legislation arose during the Great Depression when chaos
threatened to destroy the American economic system.

An examination of prior antitrust legislation, moreover, demon-
strates the unprecedented nature of the proposal to alter substantive
rights and liabilities retroactively. For example, section 304 of the
parens patriac title of the Hart-Scott-Rodino Antitrust Improvements
Act of 1976, which, like S. 1874, expanded the number of plaintiffs
who could sue antitrust defendants, rendered that title inapplicable
“to any injury sustained prior to the date of enactment” of the Act
(Public Law No. 94-435, 90 Stat. 1396). Indeed, Congress rejected an
earlier draft of the legislation, S. 1284 94th Congress, 1st session,
which would have authorized the retroactive application of the title
to actions “pending on the date of enactment” of that bill. Similarly,
when Congress added section 4A to the Clayton Act authorizing the
United States to sue for damages in its proprietary. capacity, it gave
the new law only prospective effect. Section 4 of the amending legisla-
tion, chapter 283, 69 Stat. 282 (1955), provided that it was to become
effective “6 months after its enactment.”

Finally, it is worth noting that the primary pressure to have this
legislation made retroactive comes from disappointed plaintiffs who
want to win in the Congress what they have lost in the courts—at the
expense of other and far more numerous but less organized plaintiffs
who will suffer from retroactivity. It is unseemly for the Senate to
yield to pressure to rescue unsuccessful litigants by passing what
amounts to a private relief bill and retroactively creating rights the
Supreme Court has said they do not have.

For these reasons, I intend to propose an amendment making this
act inapplicable to any action for injury occurring before its
enactment. ‘

Lazorrarion or Recovery To TaEree-Tives Orrernan OVERCHARGE

The proponents of the bill have operated under the simplistic as-
sumption that overruling linois Brick would merely result in a re-
allocation of the damage award among potential plaintiffs. The
discussion above demonstrates that this assumption is erroneous. As
Peter Standish, chairman of the Committee on Trade Regulation of
the New York City Bar, and Dr. Betty Bock; adjunct member of that
committee, both cautioned the committee the proposed legislation may
force a defendant to pay many times more than his original over-
charge (aside from trebling) because various indirect purchssers may
price their goods based on a percentage markup of their costs. Thus,
an original 10-cent overcharge may result in a $1.50 price increase
farther down the line. Although each consumer’s individual cost in-
crease may be trifling, the cumulative damages assessed against the
defendant could easily exceed its total assets.’®

14 See, e.g., Greene v. United States, 376 U.S, 149, 160 (1964) ; Union Pacific Railroad
v. Laramie Stock Yards Qo., 231 U.8. 190, 199 (19133.
.1 %pPreliminary Transeript of 1978 Senate Hearings” at 26, 38-36. (Apr. 17, 1978).
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Along with this “multiplier effect” is the inclusion of other conse-
quential damages in the damage award. Under the current law, as
noted above, a direct purchaser may not only recover for the amount
of an illegal overcharge, but may also recover for the other incidental
damages to his business attributable to the price-fixing or other illegal
practice, Thus, each indirect purchaser, except the nltimate consmmer,
can not only claim damages “from the portion of the overcharge it
absorbs but also from the portion it passes on, which causes a reduc-
tion in sales volume under less than perfectly inelastic demand con-
ditions.” ¢ Tf each intermediate purchaser is allowed to claim such
damages, the potential award would be limitless. For this reason,
David Foster, chairman of the ABA Civil Practice and Procedure
Committee, suggested that any legislation limit libility to the same
amount that would have been recovered by those purchasing directly
from the defendant?? - N

I intend therefore to propose an amendment limiting the defend-
ant’s liability to three times the damages sustained by persons who
purchased directly from the defendant. '

- Mamvrarzive CurrenT RULES OF STANDING

Phillip Areeda, professor of law at Harvard, stated the court
should be allowed to bax suits by indirect purchasers and sellers whose
injury is so remote that damages simply cannot be calculated. As an
example, he explained that the second purchaser of a home should not -
be allowed to sue for the illegal price-fixing of the manufacturer of
plumbing fixtures which were placed in the home when originally con-
structed.*® The language of this bill is not sufficiently clear, however, to
insure that courts will apply this remoteness test to those who dealt
indirectly with the defendant. Thus, as one witness testified, the over-
ruling of Jilinois Brick could “institutionalize” the very situation Pro-
fessor Areeda described.*® Moreover, the granting of standing to in-
direct purchasers or sellers may be misinterpreted as granting stand-
ing to those who currently do not have standing becanse they are not
inthe “target area” and are indirectly injured.”® I therefore believe
that we should adopt Professor Areeda’s suggestion, and place lan-
guage in the substantive portion of the bill (Section 8) which would
insure that the courts continue to apply the traditional rules of stand-
ing to indirect purchaser and seller suits. I intend therefore to propose
that section 3 be amended to read that any indirect purchaser or seller
shall not be barred from recovery for the pass-on of illegal overcharges
o1 undercharges so long as that person’s damages are not so.remote as
to be speculative. ' : L

Buroex or Proor. or Pass-Ox

i The bill as currently drafted allows the defendant “to prove as par-
tial or complete defense to a damage claim, that the plaintiffi has
Passed on to others, who are themselves entitled to recover under sec-

19 I'linois Brick Oo. v. Illinois, 431 U,8. 720, 748 n.27 (1977).
17 1977 House hearings at 126, .
181977 House hearings at 82,
10 David Foster, id. at 120,
. =14, at 125,
2 1d, at 85.
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tion 4, 4A or 4C of this act, some or all of what would otherwise con-
stitute plaintifi’s damage,” There are three serious flaws in this
provision.

First, the phrase “who are themselves entitled to recover under
this act” is ambiguous; it could be interpreted to mean that a defend-
ant cannot raise the defense if the individual purchasers he contends
absorled the loss are barred by the statute of limitations. This provi-
sion could thus unfairly penalize a defendant for a plaintiff’s delay or
inaction. Moreover, if the claims of all plaintiffs ave not consolidated,
different courts could reach different conclusions as to (@) whether or
not another plaantifl is indeed barred by the statute of limitations. and
(b) whether or not the absent plaintiffs actually absorbed some or all
of the Joss.

Second, this provision places the burden of proving pass-on on the
defendant. As noted by the numerous witnesses cited in the minority
report, it is virtually impossible to prove pass-on in the real world of
supply and demand. The problem would be compounded by requir-
ing the defendant to prove pass-on from the plaintiff to parties which
werve not even before the court, and who therefore would not be snb-
ject to the rules of discovery. In addition, placing the burden on the
defendant creates for him a real dilemma. In a suit by direct pur-
chasers, the defendant would be forced to either accept their claim
that they absorbed all the loss, or to argue the case for indirect pur-
chasers, thereby. establishing admissions which may be used against
him in subsequent suits.??

Third, the provision allows the defendant to prove that the plaintiff
passed on the overcharge to others, hut does not allow him to prove
that the overcharge was absorbed by others before reaching the
plaintiff =

As already noted, I plan to propose an amendment requiring. all
potential claims to be consolidated. This amendment would ease some
of the problems created by this provision.?* Nonetheless, we should
adopt the sugeestion of antitrust expert Julian Von Kalinowski. and
clearly place the burden of proving pass-on on each plaintiff.*s Thus,
T intend also to propose an amendment which would require the plain-
tiff to show that he suffered damages from the antitrust violation and
that these damages were not absorbed, by, or passed on to, others.

deoss i

Lirasnrry or Syann BUSINESSES

In hig testimonv before the committee, Prof: Dorsey Ellis, Jt.. of
the University of Towa College of Law, explained that the majority of
defendants in price-fixing cases brought bv the Government are small-
and medinm-sized firms, He further explained that from a competitive
standnoint it would be undesirable to drive these firms ont of business
by litigation costs and huge damage awards.2°

Beeanse these firms are jointlv and severally liahle for all injnries
caused by an antitrust conspiracy, each firm conld be subject to hnge

2 8ee “Testimony of David TFoster,” 1977 Flouse hearings at 122-123,
2BYA. ot 122,

874, at 123,

2 preliminary transeript of 1078 Senate hearings at 45 (Apr. 24, 1978).
24 Td. at 84,
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damage claims despite the fact that their role in the conspiracy was
minimal, and the resultant injuries caused by them were small. Plain-
tiffs’ lawyers in large antitrust class actions ave aware of the vulner-
ability of these small firms and have not hesitated to coerce settlements
from them under the threat of being joined in a lawsuit.?” These
attorneys realize that such small firms can either risk the potential of
a large damage award nor pay the costs of litigating large, multiparty
suits.

In order to reduce the ability of such attorneys to extort settlements
from small businesses, 1 believe the Senate should follow the sugges-
tion of Antitrust Attorney Francis Kirkham,* and adopt a further
amendment which would stipulate that a defendant in an antitrust
action is not liable jointly with any other defendant. This amendment
{vould insure that each defendant is held Iiable for only the damages
he causes.

Lnorrixe Inpirect Surs 170 Price-Fixine CAses

The proponents of this bill apparently wish to insure that hard-
core price fixers are disgorged of their illgotten gains. Witnesses
testifying in favor of the bill have consistently portrayed antitrust de-
fendants as willful violators of the law. But as antitrust scholar Fred-
erick Rowe points out, this bill is not limited to price fixing; it opens
the door to massive pass-on litigation in areas wheve substantive anti-
trust low is not at all clear.?® Professor Ellis explained that the anti-
trust laws not only impose punitive treble damages on willful price
fixers, but also on those who are pursuing practices they believe to be
procompetitive, but which a jury may later find to have violated Sher-
man Act’s “rule of reason.”?® It is likely that these good faith de-
fendants will be exposed to even greater liability under this bill. Most
complex pass-on cases will inevitably result in settlement, and such
settlement awards will have to accommodate all levels of direct and
indirect plaintiffs.®* Professor Ellis concludes that allowing pass-on to
be litigated in non-price-fixing cases “would compound the existing
injustice of the system and would further chill desirable competitive
aggressiveness in situations where the law is murky.” 2 .

I intend therefore to introduce an amendment to this bill which
would limit the pass-on recovery to pricefixing cases.®?

Liyrrrye Inpirect Surrs To Cases WaERE vrE Price-Frxep ITear 1s
Rrsorp Wrrmour PHySICAL MopIirrcaTronN

Mnuch has been said about the impossibility of tracing the pass-on
of an illegal overcharge where numerous wholesalers, distributors, and

‘—""“liee the testimony of Robert Anders, presldent of the Food Marketing Institite, at

<71,
BTd, at 20, 28, .
2 1977 Senate hearings at 81. B
% Preliminary transeript 1978 Senate hearings at 35 (Apr, 24, 1978).
3L An example of this rough justice is West Virginia. v. Chas, Pfizer & Co., 314 T, Sgns).
710, 745 (S.D.N.Y, 1970), aff'd 440 F.2d 1079 (2d.Cir.), cert. denied 404 .S, 871 (1971),
where the drag retailers received $3 million in “nuisance" settiement, despite the fact that
it was apparent to the court that the retailers had passed-on the entire illegal overcharge.
o2 Preliminary transeript of 1978 Senate hearvings at 35-36 (Apr. 24, 1078).
(\-‘“ Sv;. ‘:'lﬂ!;«’}sst)imony of Julian Von Kalinpwski,” id, at 44; and Milton Handler; id. at 17
Apr. 7, . .
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retailers are involved, each making independent pricing decisions and
each buying and selling with different people in other levels in the
chain of distribution. These problems are magnified when the price-
fixed item becomes a component of another product which in turn is
passed through another chain of distribution. For this reason, anti-
trust experts have urged that the indirect purchasers and sellers only
be allowed to sue for damages where they purchased the price-fixed
item, not a product which is made from that item.?* Indeed, as Pro-
fessor Handler points out, both the plaintiffs in [linois Brick, and
the proponents of this legislation seek merely to shift recovery from
the “middleman” to the ultimate consumer of the price-fixed item.®
A shoe manufacturer who buys price-fixed shoemaking equipment and
a dress manufacturer who ships his dresses in price-fixed boxes are not
middlemen,® and allowing their customers to sue would not only upset
well-established laws of standing, but would turn antitrust suits into
unmanageable three-ring circuses, Indeed, as Representative Rodino
explained, allowing suits in such cases was not even intended by the
parens patriage addition to the Clayton Act.® .

I intend therefore to propose to the Senate an amendment which
would limit the application of this bill to the situation it is appar-
ently designed to deal with: where the price-fixed good is resold in
the same form by indirect sellers, or to indirect purchasers.

Prommirive Inpmecr Consunrsr Crass A CTIONS

“This bill was amended in committee to include a provision in
section 4 which would prevent class actions on behalf of natural
persons who have not dealt directly with the defendant. There were
two sound reasons for the provision. First, natural persons would
be protected by the parens patriae suits allowed by section 4C of the
Clayton Act. That section was added after long debate because it
presumably would give consumers an effective means of redressing
antitrust grievances without the abuses such class actions Lave
brought in the past.®® Second, the class action prohibition was de-
signed to minimize the grave procedural problems raised by this
bill and to prevent the bringing 6f extortionate strike suits by self-
seeking attorneys. Beverly Moore explained that many members of
these class actions never actually receive their recoveries,®® and David
Toster noted that most of the settlements are eaten up in attorneys
fees.t0 Moreover, because of the complexities raised by traditional
class action suits, not one such antitrust actin has ever proceeded to
actual trial, or liability and damages.*t

SNilton Handler, 1d. nt 13-183 1977 Senate hearings at 69-70'; Tranels Kirkham, pre-
Iimixgnr,v transeript 1978 Senate hearings at 23 (Apr. 24, 1978) ; Julian Von Kalinowski,

id. at 44,
% Ta, at 14-16 (Apr. 7, 1978).

® T1d, at 14, .

% 122 Congressional Record H10295 (daily ed. Sept. 16, 1976). i '

% Repregentative Rodino, a sponsor of the parens patriae provistons, explained that
such actions were a ‘‘superior alternative,” to class actlons, representing ‘‘the legislative
conclusion that the State's attorney genernl is the best representative concelvable for the
State’s consumers, , . . Id. ' )

®Preliminary trangeript of 1978 Senate hearings at 44 (Apr. 18, 1978),

101977 House hearings at 119, ' ‘ Lo

4L egtimony of Samuel Murphy, Jr., 1d, at 175, Sece also the testimony of Francis Kirk-

ham, preliminary transcript of 1678 Sennte hearings at 18-20 (Apy, 24, 1078),
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This provision was omitted from the bill reported out of the
cominittee because some members believed that the whole issue of
class actions deserved further study, I believe, along with numerous
witnesses, that the entire issue of private antitrust enforcement needs
further study and that passage of this bill should await such study.
But if we pass this bill now, we cannot blindly ignore the problems
it will raise by saying that *“we’ll look at those problems in the
future.”

Since consumers already have an adequate remedy in the parens
patriae provisions, if the bill is brought up for consideration, I plan
to offer an amendment reinstating the ban on consumer class actions
for indirect purchasers. :

Arrowrxe Ixomecr Actions Onry Wmzre Marxer Forces Have
BEEN SUPERSEDED

If market forces are operating with respect to each level in the chain
of distribution, each indirect plaintiff will have been damaged, if at
all, in amounts that vary widely and that can never be proved. Thus,
some direct purchasers in highly competitive markets may have no
ability to pass-on illegal price increases at all; while others may face
such high inelastic demand that their price has already been driven
up by the market above what the overcharge would have caused in
a market of slack demand. As an example, David Foster ** pointed
to the General Motors price-fixing case ¢¢ where the court concluded
tl:t it would be impossible to prove how much each of 80 to 40 million
inuirect purchasers were overcharged, even assuming illegal profits
by. GM, since the retail antomobile husiness “is notorious for its hag-
gling and buyers ‘shop around’ to get the best price.”” #*

To avoid such an exercise in futility, the Senate should adopt an
amendment which would allow an action by indirect purchasers only
if the plaintiff can prove that market forces have been superseded in
the chain of distribution. c

Disavrowine Inpmuor Acrions Woaere Trn InpiRpcr PURCHASER
Courp Have Leearny OBTaiyep axy AssieyMeNT oF A Cramns From
A Dmrcr PURCHASER

It malkes absolutely no sense to burden the courts, small business
middlemen and the defendant with litigation of pass-on if the indirect
plaintiff—especially a State—could have received an assignment of
the cause of action against the defendant from the direct purchaser.
Such assignments arve valid as a matter of Federal law.*® Moreover,
Prof. Neil Bernstein of 'Washington University explained that noth-
ing in 7i%inois Brick prevents an indirect purchaser from obtaining
such an assignment, and Bernstein suggests “that knowledgeable
lawyers in this area are going to add that as boilerplate to their
contracts.” 4

421977 House hearings at 121,

48 Bogheg v. General Motors Oorp., 59 T.R.D, 589 (N.D. 111, 1978). .

#1977 House hearings at 121,

4 See, eB., United States Copper Securities Oo. v.. Amalpamateid Oopper Oo., 232 T
574 (2d Cir, 1910) ; Isidor Weinstein Investment Oo. v. Hearst Qotp., 803 F. Supp, 040
él;*ﬂ 7('inlilg.}{)§$); see generally for common law requirements GA C.J.8. Adssignments
3 ).

481977 Senate hearings at 191,
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Proumeiting TrEsLE Daarace Acrrons By CirizexNs or ForeeN
COUNTRIES

The Supreme Court recently held ¢ that foreign governments have
standing 1 American courts te recover treble damages for violation
of the antitrust laws, The decision created an anomalous situation of
allowing nations which sanction, support or actively engage in a wide
variety of monopolistic and price-fixing practices to recover punitive
damages against American firms for engaging in those very same
practices in the international marketplace. The Committee therefore
adopted an amendment to the bill barring foreign governments from
bringing such actions. . )

1t is equally unfair, however, to allow foreign corporations and con-
sumers to sue American firms for violation of the antitrust laws, when
Americans have no similar remedies in the countries where these
foreign plaintifis operate. It affronts basic notions of justice to allow
foreign companies, which often operate in an atmosphere of official
encouragement of carterization and territorial alloeation, to recover
treble damages against American fivms which may have violated strict
American standards of competition, There can be no dispute that
the primary purpose of our antitrust laws is to insure a competitive
domestic marketplace and to compensate American citizens for any
damage to that competitive framework, We view that goal as so im-
portant that we are willing thereby to place our corporations at a dis-
advantage in the world marketplace. But we need not bludgeon them
with the added club of foreign treble damage actions.

I intend therefore to propose also =n amendment which would in-
clude foreign citizens in the ban on suits now applicable only te for-
cign sovereign eovernments, departments, agencies, and trading com-
panies thereof, This probhibition would apply unless the government of
the foreign citizen allows American corporations to sue in its courts
for damages arising from violations of antitrust laws similar to our
own,

Janes B. Aniex.

XITT. Axxorrry AND ApprrroNan Views—Ser Parr IT

7 Pfizer, Inc, v. Government of India, 98 S, Ct. 534 (1978).
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