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This position paper is the result of over one year of study by a subcommittee 

of the Minnesota Citizens Counci I on Del inquency and Crime. The Counci I is 

supported by Correctional Service of Minnesota, a statewide private research, 

education and service agency. The Board of Directors of Correctional Service 

of Minnesota has approved this position. 

Subcommittee members are as fol lows: 

James L. Hetland, Jr., Chairperson, Sr. Vice Pres., First National Bank of Mpls. 
Frank R. Barth, Certified Publ ic Accountant, Minnetrista 
Phi lip Harder, President, Farmers and Mechanics Bank 
Mrs. Geri Joseph, Contributing Editor, Minneapol is Tribune 
Kenneth M. Knopf, Chairmail, Pako Corporation 
Mrs. Helen S. Rusten, Wayzata 
Clifford C. Sommer, Director, Northwestern National Bank, Owatonna 
Wi I liam D. Sweasy, Chairman, Red Wing Shoes 
Mrs. Wi I liam Whiting, Owatonna 

Wayne Thompson, Sr. Vice President, Dayton-Hudson Corporation, served on the 
subcommittee for the first twelve months. 

Staff were as fol lows: 

Richard C. Ericson, Executive Director, Correctional Service of Minnesota 
Thomas C. Correl I, Ph.D., Director, Community Planning and Research Division, 

Correctional Service of Minnesota 

RECOMMENDATION: 

A SENTENCING COMMISSION SHOULD BE ESTABLISHED TO SET GUIDELINES FOR THE 

JUDICIARY COVERING MAJOR ASPECTS OF SENTENCING. JUDICIAL GUIDELINES WOULD 

BE COMPREHENSIVE AND A SUBSTANTIAL IMPROVEMENT OVER THE LARGELY UNFETTERED 

DISCRETION IN OUR PRESENT INDETERMINATE SYSTEM AND BETTER THAN THE ARBITRARINESS 

OF STATUTORILY FIXED TERMS OF IMPRISONMENT. DEFINITE TERMS OF INCARCERATION 

WOULD RESULT FOR EVERY OFFENDER WHO IS SENTENCED TO IMPRISONMENT. 

THE ISSUE 

Major questions which we have attempted to answer during the course of our study 

are: 

I. Should the legislature fix definite terms of imprisonment for each crime? 
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2. How much discretion should the sentencing authority possess? 

3. Who should make the decision to release inmates from prison? 

THE PROBLEM 

Current sentencing procedures do not satisfy either the general publ ic or 

practitioners in the criminal justice system~ 

The general public is' frustrated by the ineffectiveness of the criminal justice 

system. Increased frequency of crime has led to a prevai I ing sense of inadequate 

public safety. It is further alleged that criminals are released without imprisonment 

or are returned to the streets fol lowing imprisonment too early and that this is a 

primary cause of rising crime rates. 

An increasing number of persons bel ieve that the current sentencing procedures 

do not work. The current sentencing system based on indeterminate lengths 

of incarceration, release by a parole board and various alternatives to imprisonment 

such as probation is viewed by many as not having met expectations as a deterrent 

or a correction for crime rates. 

The largely unhealthy tendencies of offenders to manipulate the present criminal 

justice system are confirmed by procedures which are fi I led with uncertainty, 

"game playing" and other activities necessary to impressing judges and parole 

boards. 

In spite of efforts to improve both sentencing and release procedures, disparities 

between individuals (which give rise to questions of fairness) appear to be inherent 

in a system which depends on a great deal of unfettered discretion at both sentencing 

and release. 
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Our position statement in the fal I of 1976 made it clear that we would not support 

statutori Iy fixed prison terms unti I other options had been reviewed. 

We have now accompl ished that task to our satisfaction. 

During the past year a number of other group~ have also studied this issue. 

No one has developed a persuasive argument for statutori Iy fixing the length 

of prison terms. It is our judgement that those who continue to argue for this 

approach have not marshal led adequate data to support their position in spite 

of its political attractiveness as a solution. 

The fact of the matter is that the idea of statutory fixed p rison terms that 

was in good currency a year ago is rapidly losihg favor as people understand 

its impl ications. That has certainly been our experience as we have read and 

listened to a broad range of persons who are knowledgeable about the subject. 

WHERE WE ARE 

The proponents of fixing the length of prison terms by statute have made an 

important contribution with the introduction of determinate sentencing bills. 

Others, as they have dialogued about the issue, have added to the discourse. 

AI I of this activity has: 

- Stimulated wide interest and discussion. 

Caused people at al I levels in the community to examine the advantages 
and disadvantages of various approaches to fixed prison terms. 

Sharpened our understanding of the issues. 

- Encouraged constructive debate. 

Made it necessary for al I of us to examine our phi losophies about the 
purpose and use of sentencing. 

- Been a catalyst for improving present parole decision making. (The 
Minnesota Corrections Board, "parole board," to its credit, has introduced 
much needed guidel ines to its decision making process.) 

- Enhanced the potential for consensus. 
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MI SUNDERSTAND I NG ABOUT DETERMI NATE SENTENC I ~IG 

It has become clear to our study committee that there is great confusion as to 

what determinate sentencing is. Some of these misunderstandings are as fol lows: 

I. That determinate sentencing means that everyone who is convicted of a 
crime wi 1 1 go to prison. This is not the case because the proposed 
legislation leaves intact the judges right to stay of imposition of 
sentence and to stay of execution of> sentence. Probation is sti I I an 
option except in those serious cases where various proposals would mandate 
imprisonment. 

2. That it wi II reduce crime. No one knows for sure. It is our judgement 
that it wi I I not since certainty of apprehension is more important 
than certainty or severity of punishment. 

3. That lengths of sentences wi I I be longer. The legislation being 
considered actually has the potential of resulting in shorter sentences. 

4. That determinate sentencing wi I I impact on al I criminals. It cannot-­
since most crimes are not reported and only a smal I percentage of reported 
crimes are cleared by arrest. And, since the proposed legislation 
is largely si lent on the use of probation, only a comparatively smal I 
number (although economically costly) would end up in prison. 

5. That determinate sentencing wi I I diminish discrimination against minorities. 
It wi I I have I ittle impact on this issue. Most of the concern regarding 
racial and economic discrimination centers on who goes to prison not 
on the length of the prison term (although the latter is an important 
issue as wei I). Determinate sentencing, as currently proposed, is 
largely silent on the issue of who gets to prison. Discrimination 
in the decision to incarcerate, where it exists, is not affected by these 
proposals. 

DISADVANTAGES OF FIXING THE LENGTH OF IMPRISONMENT BY STATUTE 

We share the judgement of most observers that indeterminate sentencing has not 

worked we I I. I t has not g i VBn our commun i ty a sense of safety. I t has a I so led 

to disparities and inequities. Dispositions vary widely giving rise to al legations 

that ~ispositions are based on economic or racial considerations. Offenders 

with the same crimes and seemingly comparable I ife histories are sentenced to 

dlsparant lengths of imprisonment. Indeed, some get probation and simi lar persons 

are imprisoned. And, parole boards, unti I very recently, have released inmates 

in a manner thought by many to be capricious. EVen the new "matrix" system, 
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while a commendable and possibly effective attempt to improve release procedures 

under the current indeterminate system, is very much in the first stages of 

experimentation. 

However, to move to the other end of the continuum--that is, statutori Iy fixed 

lengths of prison terms, is equally undesirable since it is too absolute and 

inflexible. Such a plan would eliminate any possibi I ity of judicial discretion 

in cases which require individual ized justice. Discretion by local judges, 

in some cases, is necessary to insure justice. In spite of arguments on both 

sides of the debate, it is our conclusion that both the crime and the individual 

must be considered. 

Furthermore, the proposed law is si lent on the j,)veni Ie justice system. We think 

that this is a serious omission for such an important modification. The median 

age of offenders in Minnesota has dropped considerably since 1962. Crime is 

increasingly a young person's activity. Most of what can be accompl ished 

to prevent criminal careers has to take place in the juveni Ie field. Why we 

unduly focus our attention on the adult continues to be astonishing to our 

committee. Any new law on sentencing must be capable of impacting on juveni Ie 

procedures. Current proposals do not accompl ish this goal. 

other disadvantages are: 

I. Such a law does little to guide judges in the use and conditions of probation. 

2. The state legislature is a difficult place to define specific lengths 
of imprisonment for a crime because of the understandable pol itical 
nature of the process. 

3. The law would be extremely difficult to modify at later dates, especially 
if shorter sentences in some instances became desirable. 
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4. It does not guarantee imprisonment any more than the present system and 
thus the assumed deterrent impact is, in fact, diminished. 

5. The informal system of plea bargaining may become more important than 
it is at the present time. There is reason to bel ieve that taking 
away discretion at the judicial level only forces it to lower levels 
such as prosecution, defense and even into arrest. 

6. Costs would increase. Projections indicate that statutory fixed terms 
of incarceration would have a tendency to increase populations at our state 
prisons. This may make it necessary to keep the old, ineffective and 
inefficient Sti I Iwater Prison in spite of spending over 25 mi I lion 
for a new modern prison plus its upkeep. One could argue that this 
could be justified if it cut crime. The problem is that the evidence 
is to the contrary. Long terms of imprisonment have not been shown 
to deter cri me. 

SUGGESTED CRITERIA FOR MOJIFICATIONS IN SENTENCING LAWS 

Any changes in sentencing laws should meet the fol lowing criteria. Whi Ie the 

list is ranked, al I are viewed as essential to any improved system of sentencing. 

Any new law should: 

I. Give society a sense of protection. 

2. Enhance the deterrent effect of sentencing. 

3. Insure greater predicrabi I ity in sentences. 

4. Diminish disparity. 

5. Provide rough equality. 

6. Provide a more rationale system. 

7. Reduce the possibi lity of racial and economic discrimination. 

8. Fit the crime and the offender. 

9. Give continued options for individual ized justice. 

10. Not inhibit efforts to develop effective programs of rehabi I itation. 

I I. Give opportunity for appeal of sentence to both prosecution and defense. 

12. Not unduly lock the future into today's understanding of the proper prison 
term for each crime. 
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13. Be comprehensive enough to guide probation decisions as wei I as terms of 
imprisonment. 

14. Be capable of working in the juveni Ie justice system. 

ALTERNATIVES EXAMINED 

The major options for determining the length. of imprisonment which we considered 

were: 

I. The present system in which the parole board determines the release 
date after the judge has sentenced the offender to an indeterminate 
length of imprisonment. 

2. Statures which would set the term of imprisonment for each individual 
crime or for categories of crime. 

3. Statutes which would set the term of imprisonment only for certain offenders 
convicted of specified violent crimes and those who repeat certain 
criminal activities. 

4. A sentencing counci I which would handle al I dispositions once gui It has 
been determined. 

5. The Department of Corrections which would administratively set the 
length of imprisonment at some point early in the offender's period of 
i ncarcerati on. 

6. A sentencing commission which establ ishes guidel ines to be used by judges 
in determining disposition after conviction. 

RECOMMENDATION 

A SENTENCING COMMISSION SHOULD BE ESTABLISHED TO SET GUIDELINES FOR 

THE JUDICIARY COVERING MAJOR ASPECTS OF SENTENCING. JUDICIAL GUIDELINES 

WOULD BE COMPREHENSIVE AND A SUBSTANTIAL IMPROVEMENT OVER THE LARGELY 

U~fFETTERED D I SCRET ION I N OUR PRESENT I NDETERM I NATE SYSTEM AND BETTER THAN 

THE ARBITRARINESS OF STATUTORILY FIXED TERMS OF IMPRISONMENT. DEFINITE TERMS 

OF INCARCERATION WOULD RESULT FOR EVERY OFFENDER WHO IS SENTENCED TO IMPRISONMENT. 
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Legislation would establ ish a sentencing commission. It also would set forth 

the general criteria which would be used by the commission in formulating 

its judicial guidelines. Factors such as the nature of mitigating and aggravating 

elements of the crime and the offender should be included. The seriousness of 

the offense and the prior criminal history of the offender would be important 

criteria in establ ishing the guidel ines. A sentencing judge who deviated from 

these guidel ines would be required to submit written justification for such variation 

and the decision would be subject to appeal by both the defendant and the prosecutor. 

The sentencing commission would be appointed by the Minnesota Supreme Court. 

Membership would be persons learned in the law including judges and persons 

with experience and knowledge in criminal justice. Lay citizens would also be 

represented. Commissioners would serve part-time. There would be an appropriation 

for expenses and the establ ishment of an office with appropriate staff. There 

was disagreement among our subcommittee members as to whether this should be "sunset" 

legislation. Some felt that the commission should do its work, be abolished and 

a new commission appointed at five year intervals to review the impact of the 

new law. others felt that an ongoing commission with staff could best evaluate 

the performance of the new law. It became the consensus that an ongoing commission 

was not desirable but there should be a body with responsibi lity to periodically 

evaluate and modify the guidel ines. 

We would advocate that the sentencing commission establish guidelines which could 

result in imprisonments for shorter terms. It seems to us that severity of punishment 

is ranked behind certainty of apprehension and whether or not a potential offender 

has something to lose by getting caught. If this is correct, then increasing 

the term of imprisonment or even making mandatory imprisonments for a large number of 
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property crimes a part of the guidelines would seem not to have any significant 

impact, except on economic cost. We think that it is worthwhi Ie to establ ish 

guidelines in which imprisonment is more certain for particular classes of 

criminals than for others. This would include violent and repeat criminals. 

Und.er the conditions of our present space and immediate future levels of expenditures, 

Minnesota could bear the economics of short sentences for more persons and reserve 

long sentences for those few whose repeated and violent behavior can no longer 

be tolerated. 

Under no circumstance should the guidelines result in an expanded need for 

security institutions. It is our position that more resources ought to be 

avai lable for prevention of crime at the community level arrd for those who are 

first detected in i I legal behavior, especially among juveni les. To continue our 

dependency on prisons as the panacea for preventive crime is to ignore the 

sUGstantial body of research which makes it evident that it is better to spend 

more money with our young people in an atte~pt to avoid continuance of criminal 

behavior than to concentrate on later costly imprisonments. 

Our respect for the thoughtful research of the legislature leads us to suggest 

that the sentencing commission uti lize legislative findings as an important 

starting point in estabi ishing sentencing guidel ines, especially as it relates 

to the lengths of imprisonment for various offenses. 

It is expected that other research on sentencing guidelines, both nationally 

and locally, would influence the work of Minnesota's sentencing commission. 

One further suggestion ... throughout our del iberations we were impressed, as 

we have been in previous studies, with the lack of structural integration in 

the criminal justice system. Welfare, social services and education should 

also be directly involved in our criminal justice system. 
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The sentencing commission guidel ines approach, if adopted, should be accompl ished 

in the context of simultaneous efforts to develop a comprehensive plan for al I 

of criminal justice in Minnesota. 

These recommendations do not, in any way, serve to abandon or discourage attempts 

to improve the effectiveness of rehabil itation programs. Recently, such a negative 

position has enjoyed a great deal of attention. There are those who feel that 

studies indicate that there is no evidence that rehabi I itation works. Such a 

conclusion may wei I be a function of inadequate research and/or weak attempts 

at programs of rehabi litation. Of late, new evidence does suggest that some programs 

do work. In any event, it would be a serious mistake to not upgrade present programs 

and to cat-eful Iy determine their usefulness. To do otherwise is to guarantee 

a negatively self-fulfi I ling prophesy. 

ADVANTAGES OF SENTENCING COMMISSION 

A sentencing commission would: 

I. Provide greater rational ity in the sentencing process by considering 
both the crime, the criminal and society. 

2. Promote more consistent sentences from jurisdiction to jurisdiction. 

3. Reduce disparities and inequities. 

4. Establ ish guidel ines for the use of probation and conditions of probation. 

5. Develop understandable criteria against which the functioning of the 
system could be held accountable to the publ ic. 

6. Have potential for modifications a$ experience dictates. 

7. Reduce the uncertainty among inmates and staff that now exists within 
correctional institutions by providing definite terms of imprisonment. 

8. Have the potential for the establ ishment of guidel ines for the sentencing 
of juveni Ie delinquents. 
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RELATED RECOMMENDATIONS 

Other measures which should be considered at the same time a sentencing commission 

is establ ished are: 

I. The parole board should be abol ished after such time as is necessary to 
effect an orderly and just transition from present procedures to those 
which would prevai I under the new sentencing guidel ines. Such a body 
is not necessary under the provision· of sentencing guideli~es. The 
offender who is imprisoned would serve the time fixed by the sentencing 
judge, no more or no less, with the exception of earned good time. 
Release would be automatic at the end of the fixed term of imprisonment. 
Participation or lack of same in rehabi I itation programs would not effect 
the length of incarceration. 

2. A program to evaluate the impact of this measure would be authorized. 
Factors to be assessed would be crime and recidivism rates, impact on 
institutional popUlation and program, impact on court procedures and on 
other components of the criminal justice system and costs. 

3. Good time for incarcerated persons at the rate of one day for each day 
of good behavior should be instituted. 

4. The Commissioner of Corrections should be authorized to al low conditional 
release during the last 12 months of a term of imprisonment. 

5. Participation in programs of rehabi litation, whi Ie voluntary, should be 
avai lable. The State Department of Corrections should have sufficient 
appropriations to develop effective rehabi I itation programs. 

6. Parole services should be avai lable for up to 12 months following release. 

7. A contractual program between the inmate and the Minnesota State Department 
of Corrections should be retained for rehabi litation services whi Ie 
incarcerated. 

8. The Commissioner of Corrections should establ ish rules for the operation 
of the good time provision. 

9. Programs of restitution should be expanded. 

10. Appropriations. for the expansion of effective correctional programs at 
the local level should be increased. 
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IN SUM 

QUESTIONS OUR RESPONSES 

I. 

2. 

3. 

. 4. 

Should the legislature fix definite I. 
terms of imprisonment for each 
cri me? 

How much discretion should the 2. 
sentencing authority possess? 

Who should make the decision 3. 
to release inmates from prison? 

Is the sentencing commission a form 4 . 
of determinate sentencing? 

No. We bel ieve that the present 
indeterminate system of sentencing 
should be modified. The establ ishment 
of a sentencing commission to set 

. gu i de lines for a I I of sentenc i ng 
is the best procedure to accompl ish 
improvement. 

If a judge varies a sentence from 
guidel ines establ ished by the sentencing 
commission the judge would be required 
to provide written justifications 
and the decision would be subject to 
appeal by both the prosecutor and the 
convicted offender. 

Release may not occur unti I the inmate 
has served the time designated by the 
sentencing judge less earned good time. 

Yes. A predetermined length of 
incarceration is establ ished by the 
guidel ines for each offense and offender. 
Once a sentenc8 is imposed it is fixed 
less good time. 






