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I. INTRODUCTION

Public drunkenness, narcotic and other drug ébuse, gam-
bling, and certain sexual behavior between consgnting adults
in private have been made crimes under the law in many soci-
eties. While these crimes differ vastly in the types of be-
havior they encompass, they have certain important features
in common. As a class they represent society's attempt to
legislate morality, to make immorality, as such, a crime.l
Crimes against property and crimesvagainst the person involve
unwilling victims. Crimes against prevailing sﬁandards of
moralify do not, in and of themselves. The person who becomes
involved in this type of crime does so willingly. There is
no victimization in the usual sense of the term. Thus, this
category of crimes has been called nyictimless."?

This report describes and analyzes the prosecution of
victimless crimes 1in the.District of Columbia. The study is
sét in a ccﬁtext that blends two distinct-but complementary
approaches to the understanding of the criminal law: labeling
theory and legal realism. Both emphasize the importance of

discretion and choice, so that policy implications of the

1T. Duster, The Legislation of Morality (New York: Free Press,
1970); N. Morris and G. Bawkins, An Honest Politician's Guide
to Crime Control (Chicago: University of Chicago Press, 1970);:
and H. Packer, The Limits of the Criminal Sanction (Stanford:
Stanford University Press, 1968).

2E. Schur, Crimes Without Victims (Englewood Cliffs: Prentice
Hall, 1965).  But see Chapter II, fn. 6, for the argument that
prostitution is not a "victimless" crime, and p. 17 for evi-

dence of a strong association between drugs and violent crimes.
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énalysis are highlighted. ‘Labeling theory is a particularly
relevant perspecﬁiVe for social poiicymakers. It emphasizes
the significance of social choices and thereby reminds policy-
makers of the very real power that is directly available to
them to influence social realities.

.Labeling.theorists>have underscored the easily forgotten
point that criminality is not inherent in a particular act or
person. It is the result of social choices, first to outlaw
certain behavior and thén to select some people who engagde -
in that behavior for prosecution and public designation as
criminals. An act becomes a crime only when society chooses
to make_it one, and that choice can be reversed. Many acts
that are crimes today were not crimes a century ago. Other
acts have been criminalized and later decriﬁinalized, such as
thé manufacture and sale of alcohol during'and after Prohibi-
tion. Ppinéing out the relativity of crime may appear rather
academic when considering such serious crimes against the
persoﬁ as murder, rape, and armed robbery. vSociety is un-
likely to.change its.mind abouf these. But, the point is far
from trivial when crimes without victims are considered.
These are crimes that might very well be decriminalized. 1In
fact, for over a century and a half the merits of decriminaliz-
ing these crimes have been openly debated, and to some extent

the decriminalization process has already begun.3

3See the debate between Bentham and Fitzpatrick (J. Bentham,
Introduction to the Principles of Morals and Legislation
tLondon: Oxford University Press, 1948] and (cont'a.)
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It is not just society's initial decisiomn to criminalize
an act that reflects the labeling process. It is also that
series of choices that results ultimately in someone being
designated a "criminal." This process can be conceived of
as a screening device with a series of filters, éach of which
represents a decision to either proceéd with or drop the mat-
ter. Thus, of all the prohibited acts that are committed,
only some will result in a decision (either by the actor him-
self, or by éomeone else) to regard the act as a violation of
.law; only some of those violations will be regarded as acts
that should be reported to the police; in only some of those
reported cases will the police respond; in only some of the
police respbnses will arrests be made; in only some of those
will charges be filed; in only some of those will convictions
be obtained aﬁd senteﬁces imposed.

In arguing that the c¢crime probliem can be studied by
focusing on.society°s response to crime, rather than the more

conventional approach of focusing on the reasons why people

J. F. Stephen, Liberty, Equality and Fraternity, 2nd ed.
[London: Smith Elgard & Co., 1874]) and more recently between
Hart and Devlin (H,L.A. Hart, Law, Liberty and Morality [Stan-
ford: Stanford University Press, 1963] and P. Devliin, The
Enforcement of Morals [London: Oxford University Press,
1965]) .

See, also, A. Scott, "Rethinking of Marihuana Laws Urged,"
Washington Post, December 26, 1976, Al; M. Malin, "Messade to
Congress: Decriminalize Pot: Carter," U.S. Journal of Drug
and Alcohol Dependence, vol. 1, no. 8 (September 1977), p. 1
(President Carter has asked Congress to decriminalize posses-—
sion of small amounts of marihuana for private use): and a
study by the National Governors' Conference, which supports
Carter's position (see "Study to Push Marihuana Decriminaliza-
tion,"™ Washington Post, March 9, 1977, A9).
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commit crimes, labeling theofy parallels and supports the
theoretical perspective of the legal realists. As Pound would
probably argue:4 the law with regard to victimless crimes in
the District of Columbia cannot be fully understood b§ a read-
ing of the law l;on the books" alone, but must be seen "in
action." Even more to the point is Holmes's notion of the

law as a prediction of what is likely to happen when the law

is brokens—-in effect, a prediction of how the screening pro-
cess will operate. For the legal realist thé guestion becomes'

. "What is the probability that if a specific victimless crime

is committed, a criminal with certain characteristiés will be
arrested, §rdsécuted, convicted, and incarcerated?" A col-
lateral question is "Does this probability diffe; by type of
vérime, charadteristics of the offender, or other factors?"

Thus, if asked what the law is in the District of Colum-
bia regarding the pcssession of marihuana, the legal realis£
might-not answer in terms of the la& on the books but rather
might say something like this: "It.depends. 1If you are a white
male, age 17, with no prior criminal record, enrolled in coliege,
financially able to have a good defense counsel, are caught in
possession of only one ounce ¢f the drug, then you have X per-
cent chance of being puniéhed. But, if the above circumsténces

differ, your chance of punishment is Y percent."

4 . . ; .
See the discussion in E. Schur, Law and Society (New.York:

Random House, 1968), Ch. 2.

SIbid.

A r—————
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It is in this Holmesian sense tha£ this study ié a de-
scription of the "law" regarding victimless crimes in the
District of Columbia. It is an examination of the process of
‘kselecting persons for punishment for these crimes’and the
féctors that influence that selection. That part of the se-
lection process under examination begins after the decision
to arrest and continues to the sentencing decision.6

Throughout the analysis, comparisons are made between
the éelection process for victimless crimes and for certain
nonvictimless crimes. This‘will show whether thé prosecution
of victimless crimes catches a different type of cfiﬁinal in
the criminal justice net than is being caught for nonvictim-
less crimes. It will also permit a determination of whéther
the factors that affect the selection proceés differ for fhese
two broad categories of crime. |

A third part of the analysis focuées on the question of
differential reSource‘allocations, Decisions regarding re-

source allocations in the criminal justice system have not

6 . . . ' .
‘The earlier decisions in the sequence, namely, the decision

to regard an event as a crime, to report it to the police, and
the police decision to make an arrest, are of tremendous sig-
nificance. They probably account for the highest proportion
of the attrition of cases in the sequence. But, unfortunately,
it is virtually impossible to measure this attrition. That

is, it is impossible to know how many crimes were actually
committed and what proportion of these were reported and re-
sulted in arrest. Consequently, the legal realist's ideal of
knowing the product of all the probabilities in the sequence
from commission of a prohibited act to punishment for it can-
not be achieved. At best only a conditional statement is
possible, namely, "if you are arrested, the probability of
being punished is X."
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received the careful study théy deserve. They are discretion~
ary decisions and have broad policy implications. Most studies
of discretion in the criminal justice system have focused on
individual case decisions, such as the individual pbliceman‘s
decision not to arrest a particular suspect or the prosecu-
tor's deéision not to charge. Goldstein has called these
"low Visibiiity" decisions.’ -

Researchers have largely overlooked resoufce decisions at
the orgénizational level, such as the‘prosecutor's decision to
éouble the size of a spécial crime unit or the police decision

8 These

to concentrate on a cértain aspect of the drug traffic.
organizatioﬁal decisions also influence the selection process,
but at a differént level. 1Instead of a choice aﬁong different
findividual ¢riminals, they represent a choiée among different

crimes, in effect, a rank ordering of the seriousness of

crimes. No criminal justice agency tries to enforce all laws

3. Goldstein, "Police Discretion Not to Invoke the Criminal
Process: Low Visibility Decisions in the Administration of
Justice," Yale Law Journal, vol. 69 (1960), p. 543.

8One noteworthy exception is an in-house study by the New York
City Police Department. Citizens had been pressing the depart-
ment to make a greater effort to arrest street-level drug
addicts. The department initiated such a policy but also made
a study of its cost effectiveness. It found that convictions
were obtained at a high cost in police man-hours and with
little benefit ¢o the community. The bulk of the addicts con-
victed under the program were returned to the community or
given short sentences (see W. F. McDonald, “Choice in the En-
forcement of Druy Laws: Organization and Discretion in Police
Work," in Drug Abuse Control, R. Rachin and E. Czajkoski, eds.
[Lexington, Mass.: D. C. Heath, 1975], fn. 24).




equally. Some crimes are more serious than others~-and propor-
tionately greater resources are devoted to their enforcement.
But, given a fixed amount of resources, more concentration on

some crimes must be achieved at the expense of less concentra-

tion on others.

)

This choice between crimes, this decision as to what con-

stitutes an appropriate allocation of resources, is a crit%qql
matéér of social policy. Yet, it is of even lower visibility
ﬁhan the individual case decisions referred to by Goldstein.
It is second in importance only to the question of whether
certain acts should be prohibited at all.

Thus, with regard to victimless crimes, the first order,
of discussion for policymakers is whether the laws should ex-
ist at all. If that question is answered in the affirmgtive,
the next question concerns the level of criminal justicé re-
sources that should be devoted to their enforcement. Should
they receive high, medium, or low priority? Should as much
effort be made to enforce them as is made to enforce other
laws? The lack of research on these issues makes it difficult
to know what trade offs are currently being made in law en-
forcement. It also means that the criminalijustice system
is currently making resource allocation decisions and deci-
sions about what sanctions are appropriate without empirical

guidance. This study attempts to £ill some of that gap.
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. The study, however, does not purport to resolve either
the question of whether the laws creating Qictimless crimes,
shoulé be repealed or the guestion of what proportion of
ravailable driminal justice resources should bé devoted to
their enforcemeht;' Its purpose is to describe how the system
is currently operating so that the décisicn to change or

maintain the status quo can be an informed one.

| The analysis in this study is based on caves brought by
the police to the u.s. Attorney's Office in the District of
Colufibia for prosecution.’ The handling of all such cases is
recoraedvih a?computer system called "PROMIS" (Proéecutor's
Management‘znformation System).10 The victimless crimes in-
cluded in the analysis are those cases in'which the most seri-
ous police charge was gambling, certain conéensual sex offenses,

11

or certain drug offenses. These constituted 21 percent of

91n the District of Columbia, the U.S. Attorney's Office has
jurisdiction over the prosecution of felonies and serious
misdemeanors, virtually equivalent to the Jurlsdlctlon of
state public prosecutors.

lo“PROMIS“ is an automated management system containing up to
170 items of data on the offense, the defendant, the case,
and court actlons.

llThe sex offenses included in the study are “soliciting for

prostitution® (sol pros) and “soliciting for lewd and immoral
purposes" (SLIP). 1In the District of Columbia, the arrestee

is charged with sol pros if the objcct of the solicitation is
coitus, and with SLIP if the object is sodomy.

The drug offenses include marihuana-related offenses,
as well as narcotic and dangerous drug offenses.

Although not all crimes traditionally included in the
category of "victimless" are included in this analysis, the
phrase, "victimless crimes" is used throughout the report to
‘avoid unnecessary circumlocution.
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all arrests brought to the Superior Court in the first half
of 1976. The other crimes in the analysis include felonies
and misdemeanors of the sort that ére ofdinarily tried in
state courts of general jurisdiction. All federal:offenses,
such as bank robbery, are excluded from the analysis, except
for ﬁiolations of laws controlling narcotic and dangerous
drugs.12 |

The analysis is based primarily on data from the first
six months of 1976, but parts are based on 1973 and 1974 data.
The use of thrée Separate yearé and the choice of these par-~
ticular years were a result of the fact that certain key data
elements were not all available in any one year. The use bf
three vears, espeéially these three, however, turned out to
be serehaipitous. As will be pointed out below,; it allowed
for analysis of the impact of an important change in an en-
forcement policy; it also proviéed for the analysis of cer~
tain trends that éroved interesting.

The data'bases for the three time periodé are presented
An Tabie 1. These figures represent the number df cases re-
ferred to the‘p;osecutor‘s office by the police during the

time périods indicated.

121n the District of Columbia, these latter offenses are tried
in the U.8. District Court, as opposed to the D.C. Superior
Court where all other offenses included in this analysis were
.processed. In general, the determination of proper jurisdic-
tion for a given case is based on a combination of the United
States Code, the District of Columbia Code, and policy of the
U.S5. Attorney's Office. .
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Table 1

Description of Data Bases

Number of Cases
Brought by Police

Type of Crime TFirst

1973 1974 ~ 6 mos.

R 1976

Gambling 360 356 104
Soliciting for Prostitution .

(Sol Pros) 630 1081 1027
Soliciting for Lewd and |

Immoral Purposes (SLIP) 91 164 291

Drugs* ‘. 1851 2448 633

2932 4049 2055

A;l’Othér Misdemeanors ——k ——— 4255

221 Other Felonies —_——k ——k K 3257

Source: Prosecutor's Management Information System

*

The 1973 and 1974 'figures do not include cases

taken

to the U.S. District Court.

¥k  Not done for 1973 and 1974.

(PROMIS)



The analysis presented in Chapter 2 describes who is

prosecuted for victimless crimes; what happens to their cd¥es

PR R T -~ o ~or -~ + 343 i
and why; and how these dispositions differ from those for

other crimes. In addition, some indication of the criminal
justice resources consumed in handling victimless crimes is

provided, although this measurement is somewhat rough and

indirect.
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II. DEMOGRAPHIC CHARACTERISTICS AND CRIMINAL
RECORDS OF VICTIMLESS CRIME ARRESTEES

Summary Portraits of 1976 Arrestees
The folléwing are composiie portraits of the "typical®
person arrested by the police in Washington; b.C., and brought
to the prosecutor's bffice for certain victimless crimes during
the firét sixvﬁonths of 1976 (see Table 2).

. Gambling offenders were usually middle-age (median
age, 51 years), black (92 percent), males (81 per-
cent) who were permanent residents of the District
(65 percent); who were as likely to be employed as
not;. and who had no prior arrests (64 percent) and
no lengthy record of violence (94 percent); defined
as three or more arrests for crimes against persons.

. SLIP (soliciting for lewd and immoral purposes)
offenders were usually young adult (median age,
29 years), white (60 percent), employed (62 percent)
males (93 percent) who were not permanent residents
of the District (79 percent); who had no prior ar-
rests (84 percent), and no lengthy record of violence
(97 percent).

.. Sol pros (soliciting for prostitution) offenders

. were usually young adult (median age, 26 years),
black (63 percent) persons who had no prior arrests
(66 percent), no lengthy record of violence (98 per-
cent) and who were not permanent residents of the
District (66 percent). They were somewhat more
likely to be male (56 percent) than female (44 per-
cent), and about equally llxely to be employed as

_ unemployed.

. Drug offenders were usually young adult (median ade,
27 vears), black (93 percent), unemployed (63 per-
‘cent), males (86 percent) who had been arrested
before (60 percent), usually within the last five
years (52 percent), but who had no lengthy record
of violence (85 percent). They were about as likely

to be permanent residents of the District (52 percent)
as not.

I1-1



IT

Table 2

Selected Characterlstlcs of "Typical"” Vlctlmless Crlme Offenders, 1973, 1976
(Washington, DC) .

v nypes of Crime*
Characteristics Gambling. SLIP Sol Pros Drugs
1973 . 1976 - | 1973 *1976 1973 1976 - 1973 1976 -
.(N=§50)' (N=104) | (N=91) (N=291)|(N=630) (N=1027)](N=1851) (N=633)
. \
¢ Male 81 81 97 - 93 1 56 90 86
% Black , 93 92" 94 40 63 63 88 93
% Resident of D.C. over 2 yrs. 81 _ 65 57 21 39 34 69 52
% Employed ' 55 49 24 62 15 48 61 26
Median Age 51 51 24 29 22 26 22 27
§ with any prior arrest 50 36 78 16 57 34 38 60
% with arrest in last 5 yrs. 31 19 71 14 51 30 32 52
1 ¢ with three or more prior
arrests 27 16 61 9 31 17 18 35
% with three or more prior
arrests for crimes against .
persons 5 6 20 3 4 2 5 15

Source: Prosecutor's Management Information System (PROMIS).

* SLIP: Solicitation for Lewd and Immoral Purposes; S0l pros:
in 1973 were limited primarily to marihuana-related arrests.

L)

T~

Solicitation for Prostitution; drug cases:



These SUmméry pdrtraits contain some surprises, some
new insights, and some confirmations of previous findings.
The gambllng arrestee seems to fit fairly closely the natlonal
portralt for this offense, but there is an important qualifi-
cétion to be noﬁed. The national poftrait is heavily influ-
~ enced by the characteristics of the street-corner craps game
pléyer (see Abpendix A), but that type of gambler is not
reflected in the PROMIS data;l The present arrestees, in the
main’charged'with offenses relating to the “numbers game,”
?epfeseht a higher level of gambling ipvolvement than the
streét—conﬁér»craps player. Yet, despite the abéence of the
iatter type offender, the Summary portrait that emerges is
for the most part not substahtialiy different from that of
previous studies that included him. The ar?estee is still
an older, black male. But, unlike the National Gambling
Cbmmission'sz‘finding that gamblers are likely to héve a prior
rebofd,'these arrgstees do not. Only 19 percent of them had
~ been arrested in the prévious five years. If these persons
are 1nvolved in the more organized, contlnuous gambllng opera-

tlons, one mlght wonder why so few of them have previous

lHe would be charged with disorderly conduct (craps), a minor
offense, and prosecuted by the Corporation Counsel's Office,

" not the United States Attorney's Office. Therefore, data on

that offense are not entered in PROMIS.

2Commission on the Review of the National Policy Toward Gam-

bling, Gambling in America {Washington, D.C.: Government
Printing Office, 1976). See also Appendix A, "Gambling: A
National Overview."
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arrests {or recent arrests). Given the general lack of prior
records among these arrestées, one can begin to understand

the high fates of case attrition and the infrequent imposition
of severe sentences in these caseé; The prosecutor is likely
to take noté of the first-offender status of many of these
arrestees and permit the case to be dismissed if tﬁe defendant
successfully completés first-offender treatment. Similarly,
judges afevlikely to be lenient with first offenders.

“Also notewozthy about the prior arrest record of these
gambllng arrestees is the lack of a lengthy record of vio-
lence, deflned here as three or more arrests for crimes against'
the person. Perhaps it is due to the absence of the street-
corner gambler'from the data. The latter may be thé one who
is moré likéiy to get into the fight and, hence, to have the
prior record of arrests for violence.

Tw§ additional pieces of information in the gambling

_'arfesteé portrait that are not available on a national basis

ha§e to do with employment and residential stétus. The great
majority of thése argesteeS»are permanent local residents.
Half of them.are employed. Again, both‘of these factors help
to explain why severe sentehces are not méted out in these
céses. These two factors are likely to be seen by judges as
indications of responsibleness in the defendant's background,.

suggesting a éenteﬁce of prohation or a fine rather than

incarceration.
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Returning now to,Téble 2, the most striking part of the
summary éortraits for SLIP and sol pfos arrestees is the large
proportion of males involved. It is particularly surprising
for sol pros casés, which have traditionally been dominated
.By femﬁle arresteés. The characteristics of SLIP and sol pros
arresteés and the reaéons for the change in the proportion
of fémale and male arrestees in the scl pros cases are dis-
cussed ih.more detail below.

The drug arrestee portrait in Table 2 differs substanti-
ally from that in the report of the National Commissibn on
Marihuana and Drug Abuse (see Appendix B). It should be noted
that while‘the Ccommission gave separate portraits for mari-
huana arrestees and dangefous drug arrestees (i.e., all non-
mérihuanavdrﬁg offenses), the present data éombine these two
types of arrestees. But that difference cannot explain the
1976 portrai£. éhe preéent data show that 93 percent of the
d?ug ariéstees-are blaék, Qheréas the National Drug Commis-
sion's data for Washington, D.C., in the eafly 1970s showed
37.pé£cent of the marihuana arrestees and 93 percent of the
dangerous drug arrestees were black; This change in racial
composition is discﬁssed in the next section, which compares
the characteristics of victimless crime arrestees in the Dis-

trict of Columbia over time.
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Comparison of 1976 and 1973 Arrestees

Comparing the 1976 arrestees for gambling with those for
1973 (Tabie.Z) reveals some striking similarities and_differ—
ehées. Sex, age, race, employment, and prior arrests for
three or more crimés against the person are virtually identi-
cal for the Ewo‘years, but iﬁ 1976 the arrestee was consider-
qblyvless likely to have been a permanent resident of the
District of Columbia and had a generally less serious prior
arrest hisﬁory; No explénation-for these differences presents
" itself. o

With regard to the SLIP arrestees, dramatié changes took
place in the rate of arrest and in the profile of the offend-
ers between tﬁe th years analyzed. 1In 197§, SLIP offenders
were arrested at about six times the 1973 rate. Moreover,
whilé the sex of the arrestees remained about the same (93 per-
cent to 97 percent male), evefything else changed substantially.
8 In }976; the SLIP arrestee was less than half as likely as he
was in 1973 to be'black; half as 1ike1y to be a perﬁanent res-
ident of the District; more than twice as likely to be em-
pioyéa; about five times less likely to have a prior arrest;
about five timés less liﬁely to have had an arrest within the
last fiée years; almost seven times less likely to have had
three or more prior arrests; and about six and a half times
less likely to have had three prior arrests for crimes against
persons. Also, the 1976 SLIP offender was older (median age

of 29 years compared with 24).
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Clearly,‘the kind of person arrestea for SLIP offenses
had changed. The 1973 SﬁIP arrestee was a young,'unemployed,
.'10ca1 black with a substantial criminal recoid. Toe>1976
SLIP arrestee‘tended to be an older, white, employed, non-
D.C. resident without a criminal record. The disoretionary
power of the police to alter the flow of offenders into toe
criminal justice system by virtual changes in enforcement
policies is nowhere better illustrated than in this example.
The explanation‘of the change is not altogether cleer, how-
ever. A full ekplanation would require more interviewing of
police end prosecutoiial officials and line officers than was
encompassed withinvthe scope of this study. The explanation
offered'below; therefore, has been only partially confirmed
and is offered as suggestlve rather than conclusive.

'In 1973, SLIP arrestees were prlmarlly homosexuals. The
_high rate of prior arrests for violence among them appears to,
reflect the violent side of toe gay world. It was violence
among‘homOSexoals ané appears to have been,COnfined iargely
to the gay community. By 1974 the climate of opinion about en-
forcement oflsex offenees_began to change. Soﬁe courts at the
trial level ruled that enforcement of prostitution laws could

3 gven more significant in

not discriminate against females.
terms of shaping police arrest policy were indications from

the City Council that it wanted to make concessions to the

3See, e.g., United States v. Wilson, nos. 69760-73 and 74784~
73 (Sup. Ct. D.C. March 14, 1574) 102 Daily Washlngton Law

.ReEorter 661.
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gay community and that it wanted the laws against prdstitution
enforced without discrimination against women. Subseﬁuentiy,
the police ﬁo longef gave the arrest of homosexuals the prior-
ity it oﬁce had. With regard to the enforcement of prostitu-
tion laws, the police began using female police decoys and
began arresting male solicitors, many of whom were white,
middle~-class visitoré to Washington, D.C., and possibly resi-
dents of subu;ban Maryland and Virginia. Enforcement of the
sex laws was stepped up in response to a reported influx of
proétitutes in theVDistrict of Columbia. Increasing numbers
of arrests Qere made for both SLIP and sol pros. Homosexuals
continued to be arrested bﬁt they now constituted a minority
of the-total arrests for SLIP. Therefore, their contribution
‘to the’statistical profile of the SLIP offenders~in 1976 was
suppressed by»the‘dominance of the white, middle—class
offenders.

The change in the profile of sol pros arresteés between
1973 and 1976 is also dramatic. The single, most outstanding
differénce is the vast increase in the proportion of male
offgnders (from 1 percent in 1973 to 56 percent in 1976).4
Also striking is the aécelerated rate of arrest (about three
times as many in 1976 as in 1973). Yet, despite these changes
the proportion of biack arrestees remained conétant (63 per-—~

cent). With regard to other characteristics, the change from

See Appendix. C, "Consensual Sex Offenses: Overview of En-
forcement Policy."
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1973 to 1976 in the sol pros arrestee profile paralleled that
which occurred in the SLIP arrestee profile, but the differ-
ences were not so greatr The change was away f£rom a young
adult, unemployed, female with a substantial criminal record
to a somewhat older, more-likely-to-be-employed, male who was
half as likeiy to have a criminal record as the 1973 sol pros
arréétee. |

In terms of social costs and benefits, the thange appears
to héve been more ih the direction of greater class, racial,
and sexual justice. More middle-class, white males are now
being charged with a crime that was formerly reserved more
for black males and for females. Thisrchange may mean that
ﬁhe.new arrest policy is more equitabie. But it raises other
questlons in the process. Behind the old (1973) arrest policy
there seem to have been a number of 1egitimate law enforcement
concerns. The 1973 SLIP and sol pros offenders had sﬁbsﬁantial
arrest reéd:ds, particularly the SLIP offénder, who had a
considerable record of violence. 1In going after these of-
fenders, it appears that the police may have been less influ-
enced by the sex and social class of the offendef than by the
offender's potential harm to society beyond the violation of
its sex laws. Indeed, this interpretation coincides with the
rationale often given by police for their anti-prostitution

efforts.5 Not Victorian morality but prevention of assaults,

SA recent survey of the Washington Metropolitan Police Depart~

ment casts some light on officer attitudes about victimless
crimes. 'James Kretz, Police Perception of Plaintiffless Crime:
Preliminary Report, Washlngton, D.C.: Bureau of Soc1al Sc1encg ’
Research, 1973)
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robberies, murders, drug traffic, and general nuisance, they
. say, 11es behind their flght against prostltutmn.6
It is possible that by arresting this new type of of-
fender--these middle-class, white, male customers-—the police
‘are deterring more-serious crimes associated with prostitution.
But it may be'apbropriate to QUestion this. In the old days,
police used to warn middle—classéappearing (and, hénce,
. out-of-place) males in notorious areas of the city to move
on because they could get hurt. Presumably this was as direct
a déterfent as couid be provided. Today, the same customer
will be arrested by the female decoy he solicits. This may
dissuade him from sexuél solicitation in the future and may
also deter others once the policy has become known city&ide
_(nationwide for the out-of-town cﬁstomers).. An important
question is, "what, if any, is the marginal increase in pre-

vention of serious crime that can be achieved by arresting

6In Washington, D.C., for example, the police say there have
been 20 prostitution-related murders in the Thomas Circle, N.W.,
area in ‘the last two years and that robberies and beatings
are a nightly occurrence. They estimate that on any given
night there are up to 300 women on the streets in that area
‘accosting .tourists and passersby, cutting and robbing people,
and jumping into unlocked cars and assaulting drivers. See
R. Shaffer, "Courts' Leniency Blamed for Army of Prostitutes,”
The Washington Post, August 29, 1977, pp. Al and Al2. And the
police appear to agree with irate citizens who scoff at the
notion that prostitution is a "victimless" crime. See Kretz,
ibid. In a letter protesting the failure of the courts to rid
the central city neighborhood of prostitution, the pre51dent
of the local community association pointed out that the victims
of prostitution are not only the people who are assaulted,
robbed, and murdered; the neighborhood, itself, as a viable,
livable area was being destroyed. See D. Smith, "This Para-
site Must Go," in Letters to the Edltor, The Washington Post,
September 5, 1977, p. A20.
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customers as bppésed to warning them of danger or just funning
them out of the neiéhborhood?" We cannot answer this question
Qith.our.data, but the data do suggest one of the costs that
.must be-subtrécted'ffom the total benefits of such a strategy:
The new énfdrcémént policy increases the number of peoPlé
in SOciet§ with arrest records. (Compare the 1973 and 1976
profiles fofvprior érrests.) The effect of such a record is
likely to be substantial.7 It has direct effects on an indi-
vidual's employment and career opportunities. Any‘law enforce-
ment stréﬁégy that results in more people having arrest records
should attemét to sﬁow that the intended benefit will outweigh
this cost. 1In aadition, one would have to calculate the change
in cosﬁs to the criminal'justice system's resources.

The drﬁg cases in this study cannot be.shbjected to the
same‘cbmparative analysis as the three victimless crimes
' deécribed above.' The 1976 sample includes fedéral District
Court cases as well as D.C. Superlor Court cases, whereas the
1973 sample contains only the latter. But one noteworthy
point can bg madg——the'number of drug arrestees has declined.
In 1973,'the total‘number of arrestees was 1,851. In 1976,
with-thé éddiﬁiqn of cases from the federal court, the pro-
jected annuél rate of drug arrestees (that is, double the 633
arrests in the first six montﬁs) is 1,266, a decline of about

ore-third.

7See H. S. Miller, The Closed Door (Washington, D. C.. U.S.
Department of Labor, 1972).
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It also bears no£ing that our 1973 drug arrestee profile
differs from the 1970 profile of marihuana arresﬁees in the
District reported by the National Drug Commission (see Ap-
pendix B). In contrast to the 1970 marihuana arrestee, the
1973 drug arrestee was ﬁwice as likély to be black and about
20 percent more likely to be a'permanent resident of the
loéél area.' The median age of the two groups, on the other
hand,‘ﬁas virtudlly the same (22 years). The two groups, how-
ever, are not strictly éomparable——the Drug Commission selected
. only marihuana cases,'whereaé our 1973 déta are largely mari-
hugnq cases buﬁ élsa include drug offenses-other than mari-
huana,‘fér example, possession of implements of crime, such
as a syfinge. The Drug Commission's 1970 éample of only mari-
‘huéna cases was 780 arrestees per year wheréas our sample in
1973 with @arihuana plus other cases waS'l,BSlIarrestees per
year. Péfhaps the difference in the scope of the samples .
accéuﬁts for the drastic difference between 1970 and 1973 in
the racé of tﬁé offehder. Or, perhaps thére was a real change
in the raéiél composition of marihuana arrests du:ing that
| time. Cértéinly by 1976 there was a real change in the racial
characteristics of all "drﬁg“ arrests (i.e., including both
marihuana and dangerous drug arrestees). As noted earlier,
‘by 1976 there was a decline in the absolute number of total
drué'arrests and a substantial increase in the proportion of

blacks arrested for drug offenses.

I1-12



~Accounting for these shifts is a complex and speculative
matter. First, assuming there’was a real shift between 1970
ahd 1973 in the direqtion‘of an increasing proportion of black
érrestees for marihﬁana,‘this may have reflected a.decline in
£he protest‘movement énd the "hippie" lifestylé that brought
many marihuana~smoking, middle-class white students to Wash-
ingtdn'tO'camp in the parklands and demonstrate against the
war in Vietnam. This would be consistent with the fact that
the 1970 D.C. arrests reported by the National Drug Commission
were’'made mostly in outdoor settings; 37 percent of them were
made by the U.S. Park Police.BA Then, as the protest movement
declined} thefe’may have been a concomitant decline in the
pfqportion of these arrestees in the data, leaving the resident
(mostly black) youfh of the city to form a iarge proportion
of the marihuana arrestees.

Second, between 1970 and 1976 there has been increased
indication‘of a changing public attitude toﬁard ﬁarihuana
offenses. in the.direction'of greater toleranée for certain
forms of this offense, such as possessioh of liﬁited guanti~-
ties. This, along with fhe possibility of future decriminali-
zation, may‘have influenced the police effort égainst these
kinds of cases. Thus by 1976 the propdrtion>of all drug ar-
rests that were marihuana arrests might have declined consid-

erably. This in turn would affect the racial composition of

~ “National Commission on Marihuana and Drug Abuse, Marihuana:
" A Signal of Misunderstanding (Washington, D.C.: Government
Printing Office, 1972), p. 634.
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the 1976 drug arrestee portrait because the dangerous drug
arrestees were more likely to be black.

Compar isons Among 1976 Arrestees

The analysié so far has focused on cdmparisons over time.
We turn now to cémparisoﬁs among the typés of crime. Table 3
presents the deﬁographic characteristics and prior arrest rec-
ords of arrestees for victimless crimes and other offenses
during the first six months of 1976. Several of the demo-
graphic characteristics are noteworthy. Males dominate all
crime categories, except soliciting for prostitution. Blacks
dominate all crime categories, except the two consensual sex
offenses. There. are substantially more whites in the con-
‘sensual sex categories, and thé SLIP catego?y contains a
majority of whites.

With regard to pésidential stability, gambling arrestees
tend to be permanent'reéidents more than arrestees in any
'othér crime category. 1In conttast, the arrestees in the con-
‘sensual sex categoties--especialiy the SLIP arrestees—--—are
cdnsidérably less likely to be established local residents.
The drug arrestees are at about the norm for all other misde-
meandr‘and felony arrestees with regard to this characteristic.

With regafd to employment, arrestees in three of the
four victimless crime groups (namely, gambling, sol pros, and
SLIP) are substantially more likely thén the norm to be em-
ployed; The SLIP offenders, particularly, stand out from the

rest as persons who do not exhibit the unemployment pattern
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Table 3

Demographic¢c Characteristics and Arrest Records of Defendants
Referred for Prosecution by the Police: Jan. - June, 1976

(Washington, DC)

Percentage of Cases in Which the Nefendant was: Percentage of Cases in Which the Defendant had:
' Number: Tocal , : . f T dhree | 1dree cr More
Type of Crime - of “Residerit : Median} Any Arvest | or More | Prior Arvests
Male Black Employed Age Prior In Last . .
Cases Over 2 Arrest | 5 Years Prior for Crimes
‘ Years ) Arrests | Against Persong
Gambling 104 81 92 65 49 51 36 19 16 &
Sol Pros * 1027 56 63 34 a8 26 3% 30 17 2
SLIP * 291 93 40 21 62 29 16 14 9 3
Drugs 633 86 93 52 26 .27 60 52 35 15
A1l Other Misdemeanors| 4255 84 86 51 32 25 44 39 21 9
All Other Felonies 3257 89 94 57 29 24 59 53 34 16 -

Source: Progecutor's Management Information System (PROMIS).

* Sol pros: solicitation for prostitution; SLIP:

golicitation for. lewd and

immoral purposes.



‘that is common to criminal populations. In contrast, drug
arreétees have a somewhat higher rate of unemployment than the
norm for'arrestees in all nonvictimless crimes and a.substan—
tially higher rate than arrestees in the other victimless
crime categories. .

With regard to age, the typical arrestee in each of the
victimless crime categories is oldef than the typical arrestee
for all other misdemeanoré and felonies. The gambling arrestee
is partidularly outstanaing in this respect--he is typically
almost twice as old as all other arrestees.

When it comes to prior arrest record, there are substan-
tial differences among each of the victimless crime categories,
as well as between them and the nonvictimless crime categories.
Once again, the SLIP offender stands out. dn eﬁery measure of
prior arresf, he is dramatically lower than all other arfes—
tees. Combining thig difference with thé other demographic
diffgrehées noﬁed eariief (that is, more likely to be employed,
older, and transiénf), the result of thé pursuit of sexual
justiceAbecomes appérenti The criminal justice system is now

spending some of its limited resources on a new offender.9

9While prostitutes tend officially to be unemploved and to
.have prior arrest records, many of them are really also unlike
the other arrestees in the system and therefore perhaps equally
deserving of a different kind of public sanction.
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Other hoteworthy aspects of the diffeiences in arrest
records are that gambling and the two consensual cex offenses
wére.below the norm for all nonvictimless crimes. 1In con~ -
trast, the drug arrestees were above the nerm. 1In all re-
spects, the drug arrestees look more like felons than misde-
meanants. They have almost identical rates of prior arrest,
prior arrests within the last five years, three or more prior
arrests,‘ahd three or more prior arrests for érimes against
persens., This finding chalienges the occasional ailegation
that police drug enforcement has concentrated on the léss—
serious‘criminal.

In contrast, the prior arrest profile for gambling ar-
restees‘suggesté.that police actions in this area may be open
to the criticiém of misapplied ﬁse of resources. These ar-
restees are.markedly less serious criminals (based on prior
arrests) than the drug arrestees. Nor do they appear to be
as'serious criﬁiﬁals és “all other misdemeanor" arrestees.
Thus, if these éeople continue to be arrested, the reason
'should be something other than their dwn criminality. Law
ehforcement édlicymakers should ba aware thatithese-gambling
arfestees are less crime-prone than arrestees in all other
crime categories (excluding the 1976 consensual sex arrestees).
Thislis evidént when one compares the gambling arrestee pro-
file ;ith that for "all other misdemeanors" arrestees (presum-—

ably the less-serious c;iminals). The gambling offenders have
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less serious prior records (which is all the more remarkable
because they are twice the age of other offenders and.hence
have had twice the "exposﬁre" to potential arrest). They are
also considerably more likely to be pérmanent local residents
and to be émployed. All of these factors are indicators of
sociai strengths. They are "plusses" that most correctional
therapists would like to see in the more-serious offenders.
Like the 1976 SLIP arrestee, the gambling arrestee stands out
from most other arrésted persons. His profile makes evident
yet énother trade off in that uncertain calculation of social
costs and benefits. The price paid for allegedly deterring
organized crime includes thé costs associated with forcing
persons whb have no prior arrest records to endure the various
costs associated with defendihg themselves against criminal

- charges. In addition, there are the costs to the criminal
vjustice system of processing fhese low-threat defendants--
ih.particular, the "opportunity costs" of not being able to
use those criminal jﬁstice resources in the pursuit of more-
serious criminals.

Theré can be little argument with the proposition that
organized crime is a menace to society and that the police
should attempt to stop it. Moreover, it seeﬁs reasonable to
believe that the proceeds of some gambling operations do make
their way back to organized crime to finance other criminal

ventures. However, there is ample cause to doubt whether
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enforcement practices that result in the arrest mostly of

-people with no prior record represents a serious force against
organized crime. Perhaps the further rationale, that visible
gambling requires a visible police response in order to avoid
the appearance of official corruption, is the most viable one,

however <¢ircular.
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III. SELECTED UHARACTERISTICS OF CRIMINAL CASES
INVOLVING VICTIMLESS CRIMES

In addition to the demographic characﬁeristics and prior
arresf histories of defendants, the PROMIS data base proVides
information about the case itself as it is processed through
the ¢ .zt system. Séme of this information gives additional
insights about the circumstances of the arrest (sﬁch as the
number of codefendaﬁts énd the number of)witnesses); some
reflects 6n how the case was handled by the criminal justice

system (such as the type 4f bail set; whether it was referred

for’speciai handling by the Major Violator's Unit of the pros-

ecutor's office; the number of continuances .it reéeived; and
the number of days it was in the system). The significance

* of some of these items, such as type of bail, is apparent on
their'face; But the significance of other items is less clear,
such as the number of days a cése spends in the system. A re-
view of several of these items is preseﬁted below for the pur~
Poée of filling out our knowledge about victimless crimes,

to the extent ﬁhat the avaiiable data permit.

Number of Codefendants

The number of codefendants in a case is a reflection of

the social nature of the crime and, perhaps even more directly,

the number of people present at the time of arrest.’ as

lSome unknown number of cases that might have been processed
with codefendants are separated and tried individually for
various legal or other reasons. We presume this is a -negli-
gible percentage of cases.
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Table 4 indicates, all offenées usually involve the arrest of
a single defendant without any codefendants. But there is
considerable difference by type of crime with regard to this
characteristic. Two of the victimless criﬁes stand out from
all other crimes——sol pros and SLIP. These two consensual
sex offenses form a group that is dﬁstinguished by its out-
standingly high rate of singie-defendant crimes. All other

crimes are considerably more likely to involve codefendants.

With regard to the drug cases, our codefendant data are

’

somewhat surprising. The National Commission on Marihuana
and Drug Abuse (see Appendix B) found that on a national basis
71 éercent'oﬁ the marihuana arrests and 56 percent of the
dangerous drug afrests involved multiple defendants. 1In con-
trast, our:data (ih which marihuana and dangerous drugs are
coﬁbined) sha& that only 37 percent of the drug arrests in-~
volved multiple defendahts. The full significance of this
‘finding is not apparént;

With regard to the two consensuai sex offenses, the high

rate of single-defendant cases is as one would expect.

Nu@ber of,Witnesses

The number of witneéses in a case can be regarded as a
rough measure of two aspects of the case: its strength (the
more testimonial evidence, the strongef the case), and the
financial cost of admlnlsterlng justlce (the more witnesses,
especially pOllCe witnesses, the blgher the cost)., 1In victim-

less crlmes, the witnesses are almost alyays police officers
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Table 4

\) H

Number of Codefendants by Type of Crime: Jan.f-June, 1976
(Washington, DC)

. Percentage of Cases in which the
. Number Number of Codefendants was:
Type of Crime of ~ ' —
Casgg 0 1 2 3 or‘morg'
Gambling 104 62 17 14 K3
Sol Pros * 1027 84 14 2 0
SLIP *- 291 82 8 9 0
Drugs 633 63 .22 7 8
All Other Misdemeanors 4255 75 15 5 5
All other Felonies 3257 67 122 7 4

Sourcet Progecutor's Management Information System (PROMIS)

* Sol Pros: sSolicitation for prostitution;. SLIP: solicitatlon for lewd

and immoral purposes
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or chemists who testify as expert witnesses regarding drugs
that have been seized. The few lay witnésses in victimless
crimes may often be codefendants turning state's evidence
against their accomplices. A

As indicated ih Table 5, there is considerable differ-
ence both among victimless crimes and between victimless and
other crimes in the number and type of witnesses involved in
a case. As one would expect, lay witnesses are almost never
involvea in’victimless crimes--only 4 percenthof the gambling
cases, 2‘percent’of sol pros, 3 percent of 3LIP, and 16 per-
cenﬁ of'the drug cases had lay witnesses, compared with 52 per-
cent for all other misdemeano:s and 80 percent for all other
felonies. Also as expected, expert witnesses are used more
ftequently in drug cases than in any other type of criminal
case. Experts are virtually never used in sol pros or SLIP
cases. |

With regard to the number of police witnesses per case,
“the great majofity of the sol pros and SLIP cases. (83 percent
~and 87 percenﬁ, respectively) involve exactly two‘police offi-
cers. In contrasﬁ, there tended to be fewer pélice witnesses
for all other misdemeanor cases and all other feiony cases,
with the exception of gambling and drug cases, which involved
.a substantially greater proportion of cases with four or more
police witnesses.

Combining the'last three columns of Table 5, we can

compare the pbliée,manpower utilization by type of crime.
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Number and Type of Wltnesses by Type of Crime: Jan. ~ June, 1976
(Washlngton, D.C.)

Table 5.

Ay

Typae of Crime _'

Percentage of Cases in Which the Number of Witnesses was:

0

1.‘ 4 or more

Police|Lay|Bxpert {Total |Police |Lay [mxpert Total [Police Total{Police Total 1ay Total
Gambling (N=104) 0 | 9% 7% o| 16 | 4| 14 51 | of 11 | 3| 13 | o o | o of o | 27
Sol Pros* (N=1027) o {os]. 98 | of 6| 2| 2 83 | of o |ez| ¢ o of ] of o] 2
sLip* (N=291} o |o7| 98 | o 3] 3 2 87 | of o |.e4] 7] o] o | 10 of el 3
Drugs (R=633) 3 | s4f 23 bl ol n 49 's 3| 150 20| 0 2| 4 1 o | 3
All Other Misdemeanorsl 10 | 48] 65 | o] 30 | 28] 27 45 7 | 28| 9| s 1] 2 s o | 2
All Other Felonies | & | 20| ®2 1] 31 35| 13 46 4l 2 s 1| o 71 0| &

Bource: Prosecutor'n Hanaqemont Information Bystem (PROMIS).
® 801 Pros: solicitation for pro:titution: SLIPr solicitation for lawd ane {immoral purposes.




It quickly becomes evident that the average victimless crime

~case consumes greater police resources (at least in terms of

number of witnesses involved per case) than other felonies

or misdemeanors. The proportion of cases in which there were

two‘or more police'witnesses is as follows: 96 percent of
SLiP, 93 percent of sol pros, 83 percent of gambling and of
drugs, 65 percen£ of all other felonies,_and 60 percent of
éll other misdemeanors. |

Number of Continuances

The term "“continuance" is a word of art in the world of

‘the courthcuse. It is almost synonymous with delay. It

refers to the idea of putting off to a later date a proceed-

‘ing that was originally scheduled to have occurred on a cer-

tain daﬁe. -In this study, the word "continuance" has two
distinct meanihgs. The phraée "delay continuance! is used
to describe the situation just mentibned, that is, rgsched—
uling a ptoceeding for a later date; the phrase "mechanical
continuance" is used to describe the moﬁement of a case

through the court process. Each time a case is moved on to

.another stage in the criminal process it is regarded as being

Ymechanically continued." This concept of a mechanical con-
tinuance can be regarded as a measure of the investment of

court system resources in a case--the greater the number of

mechanical continuances, the greater the expense. Delay con-

tinuances also represent an expenditure of court resources.

The case had to have been on some docket and some arrangements,
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however minimal, had to be made to notify all the parties
.inVOIVEd of the change of date.

Delay continuanbes can be requested by either the prose-~
'cution or the defense, and there are various official and
unofficial reasons for reguesting them. Either side (prosecu-
tion or defense) may need more timé to prepare, may ha&e to
be in another_court at the same time, or may be missing a
witness. Some defense lawyers continue a case until "Mr.
Green shows up," £hat_is,-until their clients pay their fees.
fIf ié ﬁidely fegarded as basic defense sﬁrategy to delay a
case as long as possiblé because the memories of witnesses
fade and witnesses move away 6: die. Hence, there is a greater
.chance of winning‘at trial, 6r getting a better plea bargain,
or having the caée dismissed. Such a strategy is less likély
to be employed in victimleés crimes, for several reasons.

The witnesses usually are police officers or chemists, and
thesg'people learn'to take nbtes»to prevent théir memories
.from fadiné. Moreover, since the penalty for most victimless
crimeé is going to be light in any event, there is less incen=
tive for the defendant to engage.iﬁ delay tactics as part of
an effort to "win big."

Three additional points should be noted. First, while
mechanicai continuances refer to each processing step on the
route to final disposition, delay continuances are largely
associated wiﬁh only two of ‘those steps: court hearings to

“deal with motions, and trial. Second, felony cases involve
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two more prbqessing steps than misdemeanor cases, namely, the
preliminary hearing and the grand jury hearing. Thus, they
will have two more mechanical continuances. Third, in the
1976»data used in the aﬁalysis below néither of the two con-
‘senSual séx offénses involved & felony-level charge, but'

33 ﬁercent of the gambling cases and 49 percent of the drug
cases did. '

TaBles 6 and 7 present the anélyses of mechanical and
delay continuandes, respectively. Comparing the two tables,
we cgn quickly note that for all crimes there tend to be fewer
deléy contiﬂuanées than mechanical continuances. Focusing on
_Table 6, we see that indeed "all other felonies" tend to have
more mechanical‘continuances than "all other misdemeanors" and
'fhat this pattern is borne out in the two victimless crimes
that.ihvolvé some felony charges-—-gambling and drugs. If we
collapse the categbries and look at the percentage of cases
 with less thanAthree‘continuances, an interesting pattern
emerges. The sol pros and SLIP cases have the highest pro-
portion of cases (98 percent each) that are disposed of in
less than three processing points. The rank order ofuthe'
other crimes are: *"all other misdemeanors" (93 percent),
gambliﬁg (84 percent), drugs (65 percent), and "all other
feioniés" (51 perceht). To the extent that the expenditure of
court resources is reflected by the number of continuances,
it appears that for two victimless crimes, namely sol pros

_ and SLfP, the court resources expended are slightly less than
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Table 6

Number of Mechanical Continuances By Type of Crime: Jan.-—June, 1976
(Washlngton, D.C.)

'Number |. Percentage of Cases in Which the Number of Mechanlcal
Type of Crime : of Continuances was: _
~ Cases 0 1 2 3 4 |5 IQG g7 8 or more
Gambling 104 15 | 31| 38 6 | 4 5.1 0 0 1
Sol Pros* 1027 21 | 68 | 9 2 0 00 0 0
SLIP* 201 22169 | 7] 2| o] o o | o 0.
E Drugs ' 633 9137 | 19|13 ] .9 51 3 2 1
© All Other Misdemeanors | 4255 27 |49 {17! 5] 1| o o6 | o 0
All Other bFelonies 3257 | 19 | 11 | 21 | 11 | 12 | 10 | 7 4 4

Source: Prosecutor's Management Information System (PROMIS).

* Sol Pros: solicitation for prostitution; SLIP: solicitation for lewd and immoral
purposes. o
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‘Table 72"

Number of Delay Contipuances by Type of Crime* Jan.w—June, 1976

(Washlngton, D.C.)

Number Percentage of Cases in Which the
Type of Crime of Number of Delay Continuancgs was:
' Cases 0 1 2 3 4 5 or more
Gambling io4 | 79 | 10 51 5 1 0
Sol Pros * 1027 | 60 | 29 6 3 1 1
SLIP * 201 | 62 | 30| 4] 2 | 1 o
Drugs 633 | 56 | 21 | 10 | 8 | 4 ‘1
All Othef‘Misdemeanors‘ 4255 56 { 20 | 11 7 3 3
All Other Felonies 3257 | 71 | 16| 8| 3 | 1 i 1

‘Source: Prosecutorls Management Information System (PROMIS).

* Sol Pros: solicitation for prostitution; SLIP: solicitation for
lewd and immoral purposes.




is usually expendéd for crimeé of similar seriousnéss, that
is. "all other misdemeanOrs.“ Unfortunately, the identical
coﬁpafison cannot be made for the other two victimless crimes
bééause ofathe mixture of felony and‘misdemeanor charges.' But
we canvsee that the two crime categories seem to'approximaté
the rates for misdemeanors and felOnies éccqrding»to the pro-
portion of such charges in each crime category. ‘Por the gam-
bling cases, 67 percent of which involved only misdemeanor
chérges, 84 percent proceeded with less than three continuances
_3(com;ared'with 93 percent for "all other misdemeanors*). For
Qhe:drug caées, 49 peréent of which involved felony charges,
65 percent proceeded with less than three continuances (com-
.pared with 51 percent for "all other felonies").
‘Inasmuch as these comparisons for drugs and gambiing
" cannot be more precise, it is difficult to dréw.firm conclu-
sions. Bﬁt it can be said that at least two victimless crimes,
}sdl pros and SLIP; appéar, based on the number of continuances,.
to require slightl§ 1ess~prbces§ing reéoufces than other mis-
aeméanofs; énd for the other two victimless crimes, gambling
and drugs, it seéms the proceésing costs do hot differ substan-
tially from those associated with crimes of similar seriousness.
Turning now to delay continuances (Table 7), we find con-
siderably less variation among crimes in the rate %t which
cases weie disposed~ofvwith less than three continuances of
this kind. The rank order among the crimes is SLIP (96 per-

cent), sol pros and “"all other felonies" (both at 95 percent),
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gambling (94 percent), énd drugs and "a311 other misdemeanors"
(both at 87 percent).v To the éxtent that differences do
emerge among these crime categories, drugs and other misde-
meanors have at leést three continuénces slightly more often
than SLIP, sol pros, dambling, and other felonies. The rea-
sons for these small diffefences are not obvious, nor are the
 differences sufficiently large to warrant much scrutiny.
Bail ‘

The imposition of bail is a judicial (not a prosecutorial)
decision. Iﬁ the District of Columbia, a Bail Agehcy repre-
. sentative interviews each defendant and makes a bail recommen-
vdatibn to the judge in the great majority of cases. The recom-
mendation»is‘based on a point sYsteﬁ similar to that developed

in the Manhattan Bail Project.2

The prosecutor is present at
the bail‘heéring and can interpose his own recoﬁmendation.
Ordinarily, ﬁowever, the Bail Agency's recommendations carry
substantial weight in the decision process.
"Bail is an ancient institution with a controversial and
misunderstood cohtemporary stattis.3 Under the law, the sole
: N

. purpose of bail ié to assure Ehat the defendant will appear

-in court on Ehe déte(s)‘set for hearing(s) of his or her case.

2C. Ares, A. Rankin, H. Sturz, "The Manhattan Bail Project:

An Interim Report of the Use of Pretrial Parole," New York
University Law Review, vol. 38 (1963), pp. 67-92.

3D Freed and P. Wald, Bail in the United States: 1964, a
feport to the Natlonal Conference on Bail and Cr1m1nal Jus—
tice (Washlngton, D.C., 1964).
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géil reform pfojects operate on the principle that défendants
with "community ties" tend to be betier risks than other de-
fendants. That is, if they are permanent residents of the
area, are employed, and do not have a history of failure to
appear for court-hearings, they cén‘be released on their prom-
ise to return 6r released into the custody of,a third party
who promises that tﬁe defendant will appear at scheduled
hearings. | .

- On the other hané, if a defendant is transient, unemployed,
or has a history of prior failures to appear, then he is con-
sidered morevlikely not to keep court appointments. Hence, it
it thought necessary to require him to establish an incentive
to return, hamely, the posting of a money bond or a percentage
of a money bond, that either he or a bail bondsman forfeits
if he fails to return.?

Table S presents findings about an analysis of the type
of bail imposed by typé of crime. Most striking about the
data is the fréquency with which money bail is imposed on gam~
biing arréstees; They receive money bail at about twice the
fate as the othér‘categbries of arrestees. The high rate of
money bail for gambling offenders is inexplicable éiven their
demographic profile. More than any other offenders, the gam-

bling arrestees show the kind of community ties that should

4For a more complete discussion of bail procedures in general,
and in the District of Columbia in particular, see J. Roth and
P. Wice, ‘Pretrial Release in the District of Columbia, PROMIS
Research Report no. 16, espec1ally chapters 1 and 2.
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Table 8

Type of Béil'by Type of Crime: Jaﬁ.-June,-1976
(Washington, D.C.) . N

_ | Percentage of Cases in Which Bail was:
' “ Niinbet |- : ,
Type of Ciime of. _Personal Recognizance | Surety

Cased |. or or Cash| Other*

: ‘ Third Party Custody Bond .
Gambling 104 26 49 25
Sol Prog** ’ 1027 59 . 25 16

" .

- SLIP** 291 64 22 14
i ’ .
= Drugs | 633 58 25 17
| 211 Other Misdemeanors | 4255 50 o 21 29
All Other Felonies 3257 | . 39 30 31

Source: Prosecutor's ﬁanagement Information System (PROMIS);

* Other includes "dock," mental observation, rehabilitation center for
" alcoholics, pretrial detention, unknown, and unrecorded. .

*%S01 Pros: .solititation for prostitution; SLIP: solicitation for lewd:
and immoral purposes. '




make them eligible for release on their own recognizance.
They tend to be older and have high rates of employment and

residential stability. Moreover, their prior criminal records

suggest that they are not generally dangerous to the community.

Thus, the imposition of money bail in their cases does not
seem to be motiyatgd by an attempt to achieve sub rosa preven-
tive detention of dangerous defendants. In shdrt, neither
fugitivity nor dangerousﬁess are plausible explanations of

the bail pattern for gambling arrestees. But a plausible al-
ternétive hypothesis is as follows: Some judges may be es-
pecially sehSitive to the need to set pretrial feleaée terms
that are achievable and therefore are more likely to set money
bohds for érrestees who can afford the finapcial burden than
for arrestees who have no visible means of legitimate support.
That gambling.arrestees are more often able to afford a money
bail is supported by the data.’

With.regard to the other three victimless crimes (namely,
sol‘pros, SLIP, and drugs), the'rate of imposition of money
bail is approximatéiy'the same for each of them and somewhat
highér than for "all other misdemeanors" but somewhat lower

than for "all other felonies."

5Roth and Wice, ibid., Exhibits 2-3a and 2-3b, report that in
1974 felony gambling defendants received financial bond in

39 percent of all cases; the corresponding figure in misde~
meanor gambling cases is only 20.6 percent. The high bond
figure for gambling cases may result from the fact that gam-
bling cases, unlike the other categories of Table 8, are in
many instances felony cases. -
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Table 9 depicts the bail decision in such a way that the
influence of residential status can be examined. We can sée
that for all offenses except gambling, the influence of resi-
dence is in the expected direction. Defendants who .have been
local residents for more than two years are more likely to
‘receive personal recognizance or third-party custody and less
likely to receive money bail than defendants without similar
community ties. This reinforces the prqposition that in gam-~
bling cases the bail decision is not being made on the basis
of the usually expected indexes of likelihood of fugitivity,
.but rather is being méde on some other basis or to serve some

ofher function.
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Type of Bail by Type of Crime and Residential Status: Jan. - June, "1976
(Washington, D.C.) ’

.Table 9 :

Type Percentage of Cases in Which the Bail
of . : Type was:
Crime Nug?er.
Cases | Personal Recognizance Surety .
Residential or or Cash | Other**
Status* Third Party Custody Bond
Gambling: 104
Resident 23 56 21
. Non~Resident 31 36 33
Sol Pros: 1027
Resident 63 23 14
S Non-Resident 57 26 16
H =
L |sLIP _ 291
~ Resident 72 20 14
Non-Resident 61 22 16
Drugs 633 .
Resident 59 24 17
Non-Resident 58 26 16
All Other Misdemeanors 4255 '
Resident 55 20 25
Non-Resident 45 22 33
All Other Felonies 3257
Resident 41 29 30
Non~Resident . 37 31 32

* Resident of local area for two years or more.

*% Tncludes "dock," mental observation, Rehabilitation Center for Alcoholics,

pretrial detention and ‘unknown or unrecorded

Source: Prosecutor's Management Information System (PROMIS]).




IV. DISPOSITIONS OF VICTIMLESS CRIME CASES

The'final dispositions of all crimes referred by the
poliqe«fo; broéécutién during the first six months of 1976
are presented in Table 10. Reading across the £able, we can
trace the SeQuence of méjo: déciéion points in the criﬁinal

justice process.

Dispositions Without Findings of Guilt or Innocence

The first three columns of Table 10, namely, declinations
‘(not acceptéd for pcosecution), dismissed for want of prosecu~-
tion, and nolle prosequim~show the extent to which cases aie
tefminated‘ﬁithout reaching the issue of guilt or innocence.1
This éoﬁbihed category encompasses a substéntial proportion of
cases for all categories of crime, but it vafieé considerably
by type of crime (gambling, 42 percent; sol pros, 57 percent;
SLIP, 67 percenﬁ; drugs, 28 percent; "all other migdemeanors,"
53 percént; "ali other felonies," 46 percent). Of all ar- |
resteesg'SLiﬁ arréstees are most likely by far to have their
cases d:aéped without a finding of guilt or innocence.' Their
chances afe better than sixléut of ten thatvthis will happen.
The sol pros‘arrestees staﬁd'a slightiy better than'even
chance of this happening; In contrast, drug arrestees have

the highest chance by far of any arrestee of having their

cases disposed of with a determination of guilt or innocence.

lExcept for .those victimless crime cases that were nolled in
exchange for a guilty plea in another case.
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Table 10

Sy

Fihai Dispositions of Cases Reterred for Prosecution: Janu-June, 1976
(Wwashington,D.C.)

‘Percentage of Cases in Which the Final Disposition was

Z-AT

'ﬁﬁﬁggr v y . ; o

Type of Crime | of |Rejected 2§i?ﬁzzﬁ3 Nolle |[Guilty Gui%ty Not Other*
Cases| . at - ‘ of ° Prosequi| Plea a i Guilty er

Screening,,. S . . Tria ‘
3 Prosecutiony:

Gambling 204 - 12 10 20 1] s |1 11
Sol Pros*# 11027 3 48 27 7 ] 1 6
SLIp** 291 5 58 20 7. 1 5
Drugs 632| 8 5 15 42 5 3 | 20
All Other Misdemeanors| 4255 21 5 27 28 4 2 12
All Other Felonies 3257 . 19 8 19 33 4 2 16

Source' Prosecutor's Management Informatlon System

* Includes cases that had not reached final disposition at the time of this analysis.
**Sol Pros: solicitation for prostitutlon, SLIP: solicitation for lewd and immoral

purposes.




Finally, gambling cases are dropped at about the same rate as
"all other misdemeanors” and "all other felonies."

Reasdns for Prosecutor's Actions. The fact that almost

half the cases entering the criminal justice system are dis-
poséd of by the prosecutor without a determination of guilt
or innocence is not news. It was first reported by the crime

2 These commissions conducted the

commissions‘of the 1920s.
first systemaéic studies of the administration of justice in
América, aﬁd‘their discovery of the substantial amount éf case
attrition was greeted‘ﬁith shock énd alarm. Their statistics
made evident the immense discretion and power of the prosecu~
tor, which in turn, raised the specter of the possible misuse
of that po&ef. As a check against this latter possibility,
the cOmmissionsﬁrecémmendéd that prosecutoré be required to
record the reasons for their discreticnary decisions. In some
states this became a reéuirement‘of law. In 1942, Weintraub
aﬁd Tqugh studied a juéisdictibn in New York where a statute
had been‘paSSed requiring that the prosecutor give reasons for
plea bargaining a case, but they found thét the prosecutors
had eiﬁher noi been ehtering their réasons‘into their files

or were entering routine, general reasons.> The recent

2Cleveland-Crime Commission, Criﬁinal Justice in Cleveland
(Cleveland, 1922); and Missourl Crime Commission, The Missouri
Crime Survey (New York: Macmillan, 1926).

3Weintraub and Tough, “"Lesser Pleas Considered," Journal of
Criminal Law & Criminology, 32 (1942), pp. 506, 518-21.
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introduction of computerized information systems to prosecu-
tors' offices, however, has made it possible to systematically -
collecf and retrieve“the reasohs foi the prosecutor's decisions.
The PROMIS data base used in this analysis contains rea-
son codes for each.disposition point (initial séreening, nolle
prosequi, and dismissed for want of prosecution). While the
dismissal phenomenon itself is not new, new insight into the
phenomenon can be obtained by analyzing the reasons--as re-
cordeﬁ in PROMIS--why the.prosecutor disposed of cases short
of afdetermination of guilt or innocence. Three points of ih—
formation should be noted in discussing these findings. First,
the sample offcases being examined répresenﬁs the combined
éase attrition due to,deélinatiOns, nolles, or other prosecu-
- tor dismissals. Secondp a substantial number of cases had
td bg excluded from the analysis because the reason for the
prdSecﬁﬁor'é action did not appear in the PROMIS data base.
(We assume that thié was a réndom'and not a systematic loss
of data.) Third, when a prosecutor drops a case he may have
several réasons for his action, each of which could have ap-
-pfokimately equal weight in determining his decision. For |
the ihitial ;creening decision oniy, the PROMIS system allows
for the recording of more than one reason and directs that
the most important reason be entered first. Our analysis of
that decision.is based solely upon the first reasoh,
Table 11 shows the vast difference, both among victimless

crimes and between victimless crimes and all other crimes, in

-
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Table 11

Reasons for Case Attrition by Type of Crime*' Jan. - June, 1976
' (wasnington, DC)

S,

-

Percentage of Cases for Bach Type of Crime -
Droppéd for the Reason Given was:

- Reasons ' A1l Other . |All Other
Gambling| Sol Pros ‘SLIP Drugs |Migdemeanors| Felonies
(N=23) (N=352) |{N=116) | (N=98) (N=1431) {N=959)
Evidence Reasons )
Testimonial and circumstances insufficient to establish b 9 3 1o 11 22
necesgary element of the offense or lacks testimonial
corroboration of offense . )
Physical evidence 1nsuff1elent to prove offense charged -4 0 (1] 8 2 4
‘eg‘f UNA (mj) -pipe o-o) ) .
- Phyaical evidence of crime unavailabie or miaaing (not i 0 0 2 0 )
recovered, lost)
Insufficient nexus. between defendant and czime {e.qg., ] .0 0 5 1 1
UNA (mj) found under defendant's car) .
‘Other avidence problems 0. 0 0 0
Formal offica policy (to no peper,; to treat as firat offender;y 35 81 90 38 6
to divert; to regard offense as trivial, e.g., insignificant .
amount; other formal office policy)
tUnlawful arrest or search and seizure; no probable cause- 26 0 17 6 5
Essential witnesz no show, unavailable, or reluctant 9 3 9 27 . 41
Pled to other charge in this case or to other case in 0 2 1 10 3 1
exchange for nolle of this charge .
Other miscellaneous reasons 17 .2 1 17 12 18

# The following number of cases were excluded from the analysis because the reasons for attrition vers unknown: gambling, 21;
sol pros, 237; SLIP, 8l; drugs, 79; all other misdemeanors, 845 all other felonies, 506.

SOurce: Prosecutor’s Management Information System (PROMIS).
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the reasons why cases are disposed of without a finding of
guilt or innocence. Among the victimless crimes,‘the two con-
sensual sex offenses have similar profiles_of\reasons for
dropping oﬁt. The saﬁp;e size for the‘gambling cases is so
small tﬂat it would be fisky to assume that this distribu£ion
would not be sémewhat différent with a larger sample. Bﬁt
even allowing for the possibility of some such differenée, it
seems reasonable to conclude from the data that gambling cases
present considerably different kinds of prosecution considera-
tions than the two consensual sex offenses. Particularly

" noteworthy are the differences between gambling‘and~the two
sex offenses in the problems associated with the arrest and
search (gambling has such problems; the sex offénses do not);
and the prosecutor's willingness to dismiss as a matter of
-formal offipé policy thé sex offenders' cases at a consider-
ably higher rate than those of the gambleré (Bi percent_and

90 percent cbmpared with 35 percént). This is especially re-
markable in the light of two other poinﬁs. A‘more detailéd
analysis of the subcategories included in the category "“formal
-office policy"” showedlthat 91 percent of the»sol pros cases inJ
this grbup were dropped because of "first offender treatment“
(as opposed to diversion, trivial offense, or "other"). 1In
contrast, only 37 percent of the gambling cases.received
"first offender treatment." This is probably a reflection of
the fact that gambling cases involved felony charges whilé sol

pros cases are all misdemeanors. By office policy, felony

IV-6




arrestees are generally ineligible for the first offender
treatment,

Turning now to the drug cases, we see that the profile
of the reasons for atrrition of these cases is distinct in'-
. Table il. Combining all of the subcategories of evidence
problems, we f£ind that the drug ceses have the highest rate
ef total evidehce problems of any crime ih the table (34 per-
cent for drugs compared with 27 percent for "all other felo-
" nies"; 14 percent for "ail other misdemeanors”: 13 percent
for gambling: 9 percent for sol pros{ and 3‘percent for SLIP).
In regard to this particular characteristic, drug cases are
more like "all ether feionies" than any other category in the
table. This is censistenr with the greater eimilarity found
betweeh drug cases and "all other felonies".than between drug
cases and other misdemeanors with respect te offender charac-

4 In some other respects, we would expect the drug

teriefics.
profile to look more like the gambling profile (except for
reasen.no. 2) than any'other profile, beeause the policing

of gambling and of drugs bears certain importent similarities.
As the National Commission on Marihuana and Dangerous Drugs
reported the majority of arrests for these offenses are not
the result of prior investigations but rather happen ¥sponta-=
neously" on the street or in connection with other police

inquiries. Again, this means that these cases are more sus-

eeptible than most tc legal challenge. Indeed, as shown in

45¢e Table 3 and p. II-17 above.
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Table 11, the drug cases are simiiar to the gambling cases

in this respect. Both have a substantial proportion of cases
dropped because of problems with the arrest (26 percent gam-
bling; 17 percent drugs); and both of these rates ére consid-
erably higher than the rates for any other crime. |

In Lontrast we would not expect the drug profile to look
like the gambllng proflle with respect to the use of "first
qffender ‘treatment," because the drug arrestees were substan-
tially more 1ikely than gambling arrestees (60 percent com-
péred with 36 percent) to have had a prior criminal reé@rd.
This expectation is borne out in Table 11; the differeﬁce
between the drug and ggmbling profiles in regard to cases
dropped due to "formal office policy" is 5 pércent compared
with 35 percent. '

One characteristic reflected in Table 11 distinguishes
all victimless crimes from all other crimes: their lower rate
of attriti&n due to witness problems. As,noteé earlier (see
Table 5),Aalmost all the witnesses in victimless crime cases
are criminal‘justiqe amployees; usually police officers,
whereas witnesses for other cases are usually civilians, who
for‘a Qariegy of reésohs may not be avéilable as witnesses.
One can regard the nﬁmber of victimless crime cases dropped
due to witness "unavailable, no show, or reluctant® as an
indicator‘of the efficiency with which the complex logistical
machinery involved in prosecutlng a criminal case is operating.

The schedullng and reschedullng of court hearlngs is no small
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feat. It requires a complex job of finding and agreeing to

. dates on which all partiés can be present and dommunicating
this‘to all parties involved. The dates may e months in ad-
vance. Each party has.numerous cases in which he is involved
and ﬁust plan around his own schedule 6f private events. Some
parties to the}scheduiing may not be preésent when the date is
set. The pbésibility for schedule conflicts and failure to
communicate dates to all relevant personnel is rife.

Given this complexity, one might expect to find a small
but substantial proportion of instances in which the logis-
tidal system broke down. These instances would be ref;ected
in the daﬁa on "police no-shows" (a subcategory df "witness
unavailable, no show or reluctant” not shown in Table 11).

An examination of this subcategory (ndt presented here) indi-
cated that the aﬁount of case loss due to police anshows was
neéligible for all crimes (SLIP, 3 percent; drugs, 2 percent;

all othef misdemeanors, 2 percent; soi pros, 1 befceni; all
other felonies, 15 peréent; and gambling, 0 percent).

Sulected Factors. Associated with Dispositions Without

Findingskof Guilf or ‘Innocence., In brief summary, Tables 10
and 11 illustrate the enormous discretion of the'prdsecutor in
- deciding what to do with cases police have referred to him for
prosecution. In exercising this discretion, the prosecutor is
sﬁpposed to be guided by two éets of considerations: 1legal

5

aspects of the case and considerations 6f office policy. It

5American Bar Association Project on Standards for Criminal
Justice, The Prosecution and Defense Function: Approved Draft

(Chicago, 1971), section 3.9.
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is préper for him to consider such legal factors as whether
. the elements of a crime exist and whether the arrest and search
were lawﬁul. It is also pruper to consider Suéh various poiicy
matters as special treatment for first offenders and resburée
conservation achieved by not proceeding with weak cases. It
is not proper for him to consider éxtralegal factors, such as
sek; race, iéligion, social class, and political influence.
Table 11 shows the official, legal reasons why the prose-
cutor drnpped those cases that were dropped. But now it is
of interest to analyze the same cases in a different way. The
focal guestion of this re—analysis is, "To what extent does
the prosecutor, as a by—product of the exercise of his discre-
tion, cause the demogfaphic and arrest history profiles of the
caéés referred to him by the police to change?" The analysis
compares the sex, race, and arrést history profiles of the
cases the proéecut¢r did not dispose of short of a determina-
tion'of guilt or innocence (that is. all cases that were not
dropped at scieening, nolled, or otherwise dismissedi. At a
more abstract level,‘We can think of this analysis as address-
ing the questioﬁ, "7o what exteﬁt does the fype of offender
pursued by the police differ from the type pufsued by the
prosecutor?" ' '
Two analyses of the data were performed. The first analy-
sis was a multiple regression in wbich it was possible to hold

constant the defendant's race, sex, prior record, employment
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status,-ahd léngth of residence in the local community. A
Summary veréion of the.results_of this analysis are presented
in Table 12 (for further details, see Appendix D).

The results.of the analysis show that prior record is im-
portant in every crime, with the exception of gambling. Race
is significant oﬁly in SLIP cases; and sex is significan; only
in sol prbs cases. 1In addition we see that in the two "all
other".crime’categories, age and employment status ére‘sig—
nificant. But not much can be said about these two categories
because they encompass many different k.nds of crime.

The final analysis of this same set of data is presented
in Tablez 13, 14, and 15. 1In these analyses, the relation-
ships between race,'sex, prior record, and whether é case is
dropped wére examined in a variety of ways.. The purpose of
these analysé% was to learn the effect of race and sex on éasé
disposition; holding constant the effect of having a prior rec~
ord. As Tables 13 and 14 show, race and sex are significant
| factors, even after prior record has been held constant, for
 three types of crime--sol pros, SLIP, and all other misde-
meanors. The relationships among these four variables, namely,
race, sex, prior record, and case disposition is clarified by
Table 15. BAs indicated in that table, having a prior record
- greatly increases the likelihood that the case will be prose-
cuted (rather than dropped) no matter what crime is invoived.

With regaré to sol pros cases only, the relationship between
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Table 12

Factors Slgnlflcantly* Related to Prosecutor's Decision
20 Dropxa Case from Prosecution by Type of Crime:
Jan. - June, 1976
Washington, D.C.

Factor Associated with

Crime " the Case Not Being Dropped
Gambling None .
'S0l Pros*#* Female
. Prior Arrest Record
-~ SLIDP* * Black ,
Prior Arrest Record
Drugs - Prior Arrest Record
All Other Misdemeanors Prior Arrest Record
: Age (being older)
Black
All Other Felonies Age (being younger)
‘ : Employved

Prior Arrest Record

v At the .05 level, based on the t-statistic.

+*%50] Pros: solicitation for prostitution; SLIP: .
solicitation for lewd and immoral purposes.
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Takle 13

Association Between Race and Whether a Case is Dropped
Without a Determination of Guilt or Innocence
Contr011ing for Prior Record by Type of Crlme“

Jan. - June, 1976
Washington, D.C.

Type of Crime

‘_>Defendants with Any
Prior Arrest

- Defendants with No
Prior Arrest

reﬁanxxlky guilty plea.

i} % black & black
* $ black _ of all cases | % black =~ of all cases
of all cases going to Ofiﬂl.ﬁm%ﬁ going to

referred by gquilty plea

pdhce or -trial police or trial
Gambling (N=37)* (N=67)
95 94 91 90
| Sol Pros ¥* (N=346) (N=681)
81 80 53 L g3 kR
SLIP ** (N=48) (N=243)
81 91 32 53 *k%
| brugs (N=378) (N=255)
95 96 89 91
! All Other Misdemeanors|  (N=1855) (N=2400)
92 91 81 g5 *#*
211 Other Felonies (N=1923) (N=1334)
. 94 Y 92 o2

' sOurce;‘Prosedutor‘S“ﬂanagement Information System (PROIIS) -

* K11 "N's" refer to the number of cases referred by police.

** Sol Pros: solicitation for prostitution; SLIP:

lewd and immoral purposes. .
**kDjifference is significant at .05.

e
-
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Table 14 .

Assqciation.Betweén Sex and Whether a Case is Dropped
Without 1a Determination of Guilt or Innocence
Controlllng for Prlor Record by Type of Crime:

{
'
1

'\

" Jan. - June, 1976
Washington, D.C.

Defendants with Any Défendants with No
. Prior Arrest .Prior Arrest
' ., ) . % male % male .
Type of Crime % male Of all cases| % male  oOf all cases
of all cases going to :|of all cases going to
referred by guilty plea | referred by guilty plea
4 police or trial police - or trial
Gambling (N=37) * (N=67)
92 94 75 81
Sol Pros** (N=346) (N=681) :
19 21 75 48% %%
SLIP** (N=48) (N=243)
73 75 97 94
Drugs (N=378) (N=255)
89 89 el 83
All Other Misdemeanors (N=1855] (N=2400)
' ' 87 86 81 : 81
All Other Felonies - {(N=1923) (N=1334)
‘ 91 91 85 88
Source: Prosecutor's Management Information System (PROMIS)

* All "N's" refer to the number of cases referred by police.

**30]1 Pros: solicitation for prostltutlon, SLIP: solicitation for
lewd and 1mmora1 purposes.

***Difference is significant at .05.
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R

Without A Determination of Guilt or Innocence by Type of Crime:
' January-June; 1976, Washington, D.C.

he]ationship Between Race, Sex, Prior Record and Whether a Case is_Dropped

Defendant's Characteristics

Case Disposition

nge‘ . R - 2 .Percentagé,of Cases That Were: Number
\ rrest Record ace : f
d 0
Crime | , | ! sex Prosecuted Droppe Cares
Sol Pros* Defendants with White Male wh - kK 9
: | any prior arrest : White Female . 67% 33% 51
Black Male 67 . 33 54
Black Female 64 36 210
| Defendants with White Male 14 86
no prior arrest White Female 56 44
g | Black Male 18 82
Black Female 54 46
SLIP**+ Defendants with = | White Male ok sk 5
any prior arrest white Female *% *k 4
Black Male 77 23 30
Black Female ** ** 9
Defendants with White Male 13 86 155
no prior arrest White Female ek ** 3
o Black Male 34 66 68
Black -Female b *% 2
A1l Other. | Defendants with White Male 48 - 42 105
Misdemeanors | any prior arrest | whi;e Female 51 49 33
' - Black Male 47 43 1321
Black Female 55 45 170
Defendants with ‘White Male 25 75 324
no prior arrest White Female 21 79 89
‘ . Black Male 33 67 1393
Black Female 35 65 310

Source: PROMIS (Prosecutor's Management Information System)

* Soliciting Prostitution
*%* Figures too small for meaningfu1 percentage
***Soliciting for Lewd and Immoral Purposes
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iace, sex, prior reéord, and the prosecutor's decision to
prosectte of drép a case is as follows. ~ﬁhen a prior record
is ipvolved, the prosecutor is likely to prosecute the case
(rather than drop it) regatdleés of the race or sex of the
defendant. But wheﬁ’there is no prior recérd, then the pros-
eéutor abpears to be significantly influenced by the sex but
not thé race of the defendant. That is, the prosecutor is
mdie than twiée as likely to proceed against (rather £han
dfog)-femaie defendants as he is male defendants. Thus it
tentatively appéars that prosecutors do not share the criminal
justice system'slnew attitude of enforcing the laws against
prostitutién with equal vigor against male customers as égainst ‘
female offerors. However, before‘reaching.such a conclusion,
plausible alternative explanations of this findiné must be
lconsideréd.' One plausible rival hypothesis is that the dif-
ferehCe'betweén'males.énd feﬁales in the rate of case dis-
ﬁissal for this crime lies not in prosecutorial favoritism
toward'the male customer bdt, rather, sohe behavioral differ-
ence between males and females, such as their willingness to
‘complete a first offender treatment program operated by the
proéecutor. All defendants without prior records who are
charged with sol pros, SLIP, and most other misdémeanors are
eligible for admission to the first offender tréatment pro-
gram. if the program is successfully completéd the charges
against the defendant are dropped. The terms of the treatment
'Vary somewﬁat by type of 6ffense, but they may involve such

-



thing§ as spending a day or two watching court proceedings

and then 'writing a brief essay on the problems of criminai
justice administration. It is reported ty lawyers familiar
with these cases that the male customers of prostitutes (who
are usually midﬂle—claés businessmen with families and reputa-
tions to protect) are more than willing to participate in any
.program that will result in the charges being.droépéd; Tﬁey
enter théAprogram and scrupulously complete all the require-
ments. 1In contrast, the prostitutes ére léss concerned about
the conviction and are less diligent about completing the
terms of the program. Therefore, they are less often success~
ful at qualiffing for having their cases dismissed.

In order to test this alternative hypothesis, an analy-
sis was made of the rate at which male and temalé first
offenders charged with sol pros had their cases dismissed as
the result of sgcceszully ccmpleting the first offender

treatment program. Table 16 shows that for sol pros defen-
dants 50 perceht of the male firét offendets @hose-cases were
acceptéd for prbsecdtion had their cases subsequently dismissed
upon cbmpletion of the first offender program. Only 5 percent
of the female .first offenders sucpessfuliy_C6mpleted first

offender treatment.6 Were the females to complete first

’

6There are no PROMIS data on the number of defendants actually
enrolled in first offender treatment. Only the fact of suc-
cessful completion is recorded. Therefore, there is no em-
pirical information on the reasons for noncompletion nor on
the rate of entry into the program. .However, we believe that
~it can safely be assumed that all persons who are nominally

. eligible (such as all those represented in Table 16) (cont'd,)
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Table 16

FPirst Offender Soliciting Prostitution (Sol Pros)
Cases: First Offender Treatment (FOT)
by Sex of Defendant (June - Jan. 1976)

- , Papered Cases
Dﬁkn&umfs éﬁf%;fﬁ;ﬁﬁgﬁ;‘ CasaiDiQMSsei _ Cases. Eagaigggifs Dismissed for
Sex (Papered) . Aﬂz&n&xﬁpunmz - Prosecuted After FOT All Other
. i . ns
. Male | 498 395 (79%) 103 (21%) 251 (50%) 144 (29%)
i 1 ~
oS Female 146 45 (31%) - 101 (69%) 8 (5%) 37 (25%)
==# === —
Females,
Assuming same ’ , “i | ‘
FOT Campletion 146 110 (75%) . 36 (25%) 73 (50%), - 37 (25%)
Rate as Males ' _ _}
|
Source: PROMIS (Prosecutor's Management Infermation System)
4 3 ¢
) gl‘ M ¢ ; g
ot ,




6ffender treétment at the same rate as the males, their over-
all dismissal rate woulé cloéely approximate that of the males
(79 percent vs, 75 percent); thus, the difference in the dis-
- missal rates betweén male and female first offenders is ai-
“most entirel§ accounted for by first offender treatment.
Returning now to Table 15 and examiﬂing SLIP offenses
- we see again that having a prior record increases (doubles)
that likelihoédAthat a case will be prosecuted (rather.than
dropped--at'least for the one category for which the déta
vwere sufficient for comparison, namely, black males). Among
male defendants with no prior record there'is a rémarkable
difference in what happens to a case depending upon the race
of the defendant. Black males are prosecuted at twice the
;afe as whité males (even though offense and prior record are
being held constant). Again, at first glance, these data seem
to suggest bias on the part of the prosecutor, this t;me based
on the race rather than the sex of the defeﬁdént, But, again,
plausible alternative hypotheses may account for the differ-
ence. The most plausible rival hypothesis is that the dif-
ference in drd#—out rates is due to the difference .in the
nature of the behavioral problem that lies behind the offense
charged; The legal category, SLIP, lumps together under one

label two rather different types of behavior. The law is

are initially informed of their eligibility, since that is
the prosecutor's formal policy. The defendant and his or
her lawyer must then take the initiative and seek enrollment.
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designed to punish anyone for soliciting the commission of

an unnatural.éexual act without regard to whéthex the soli~
citation is between two membefs‘of the same sex o? two mem-
bers of the opposite<sex. But, from a behavioral point of
view, there is a substantial difference between a heterosexual
solicitation and a homosegual'solicitation; A heterosexual
solicitation can be regérded in muchltﬁe same light as a sol
pros case. That is,falthaugh they are violations of the law,
they both involve the kind of sexuai orientation, namely,’
heterosexual, that is regarded as notmal by conventional soci-
ety. In contrast a homosexual sclicitation is 1ike1y“to be
seen as representing a different and more serious kind of
probiem. For one thing the latter has a fét stronger sociallf
disapproved status thén the former. Second, persons familiar.
with the law énforcement problems associated with certain as-
pecfs of the gay wdrid are especially concerned with the
poteﬁti&l for violence associatéd with this lifestyle and in
particulaf with homésexual solicitations. Lovers' quarrels
bétween hompséXualS'are known to lead to viclence. Also,
homosexual solicitation of nénhomosexual males is known to
result in ﬁiolent rebuffs. Given these différences between
SLIP cases involving homosexual solicitations and those involv-
ing heterosexﬁal éolicitations; it is plausible to hypothesize
that prosecﬁtors regard the former as more serious and there-
fore more deserving of full prosecution (rather than being

dropped) than the latter. Heﬁée, if it could be shown that
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the‘black'defgndants charged with SLIP weie disproportionately
involved in homoéexhal solicitations than white defendants,
the differen;e in the drop-out rates between. blacks and whites
for this offehsé could be given a pléusible alternative expla-
nation to prosecutorial bias. In ordér to examine this point,
the data were énalyzed by the sex of the arresting officer
~(the object of the soliéitétion). Dué to the legal require-
ments of corroboration in sexual solicitation cases, two offi-
cers are always involved inh SLIP arrests. Often £hese poliice
teamé are maée up of one male and one female officer. Table 17
is arranged'to show arrests of black and nonblack male first
offenéers'by the sex of the arresting and assisting officer.
‘Since the arreéting officer is not necessarily tﬁe»oné who
was actually solicited, our focus is on those arrests of males
made by all-male police teams. The table shows‘that of all
'Black male first‘offenders arreéted for SLIP, 36 percent were
g:testeé for a homosexual solicitation, thle of all white
male first offenders arrested for the same offenée; 15 per-
cent involvéd'hbmosé&ual solicitétion. Thus, the proportion
ﬁf h0moséxua1 sélicitations amdng black male first offenders
was more than twice that of whites. It appears, then, that
éhe sex orientation of the defendant, rather than his rgzee,
may account for the'difference in the prosecutor's treatment
of these cases. Thus, although the law regards hksinosexual

solicitations as no different ffom heterosexual solicitation
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Table 17

First Half 1976
- Black Males with no Prior Arrests,

.....

‘Arrested for 3iip

| Azzisting OTficer -
AE;%?E;?Q Male ) ‘Fema]e' Unknown™*
Male @ g8 | 1
Famale 9 15 3
"~ Unknown 0 2 1.

[With all-male crew, 36 percent of arrests]

Non-Black Males with no Prior Arrests

Arrested for Slip

“or s

TOTAL:

TOTAL:

Assisting Officer
" Arresting '
Officer Male Female Unknown
Male @ | 2 8
Unknown 0 3 2

[With all-male crew, 15 percent of arrests]

*Badge numbers are as of February 1975, therefore unknowns represent
numbers no longer on list as of first half 1976.
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(in terms of greater mo;al.turpitude as reflected'in more se-
vere penalties), the prosecutor is more likely to prosecute
homosexual SLIP solicitations and dismiss heterosexual ones.

But, once again, it is possible that some othef factor
not included in this analysis might account for the different
treatment of the heterosexual and the homosexual SLIP caseé.
It may be that, as with the sol pros cases, there is a differ—b
ence in the rates of first offgnder progfam completions.

Returning again to Table 15 just for purposes of thor-
oughness, it should be noted that the purﬁose of including
the‘category "all pther misdemeanors” in the table was to
illustrate the effect of prior record. As can be seen, the
existence'ofVa prior record appears to increase the probabil-
ity that the proéecutor‘will not drop the case. There are
other differences by race and sex tha; are noticeable in the
table bu£ no siénificance can be attached to them because the
category "all othér misdemeanors"'is composed of a variety
of crimes that may differ in the proportion of defendants of
a certain race or sex.

Factors Associated with Whether Defendants Plead
Guilty or Go to Trial’

The determination of guilt or innocence is made in the
American'syétem of criminal justice either by trial or by a
plea of guilty. Although trial is theoretically the preferred
method of disposition, thé'guilty plea sysﬁem is in reality

the dominant means by which cases are disposed in large
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jurisdictions.7 As Table 10 indicated, this is the situation
in Washipgton, D.C. For the Eulk of the cases in which a de-
termination of guilt or’innocence was made, the determination
was made through guilty pleas. |

The decision to plead guilty is exciusively the preroga-
tive of the defendant, a£ least in principle. But the deci-
sion to offef the defendant something in exchange for his plea
belongs to criminal justice officials, usually the prosecutOrag
Thus, those'guilty pleas that are entered without plea bargains
aré the result of decisions made solely by thé defénsé, whereas
those pleas involving bargains are the result of decisions by
botﬁ_the defenée and one other party, usually the prosecutor.
No attempt has been made in this analysis to separate guilty
pleas entered as a result of bargaining from those entéred on
the defendant's initiative alone.’ It is believed that most
pleas in felony cases involve bargains and that this is less
tgue-of-miSdémeanor cases. This backgidund is necessary con- .
text‘for the analysis that follows.

A multiple regression analysis was performed to determine
_if any parﬁicular féctors were associated wi;h whether a

defendant went‘to trial or pled guilty. The results showed

7H. Miller, W. McDonald, and J. Cramer, Plea Bargaining in
the United States:  Phase I Report (Washington, D.C.: Govern-
ment Printing Office, forthcoming).

81bid.

dBut see William M. Rhodes, Plea Bargaining: Who Gains? Who
Loses? PROMIS Research Report no. 14 (forthcoming).
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that in sol pros cases,‘defendants with arrest records were
more likely to plead guilty (see Appendix D). Given thét we
| do not know how many of these pleas Qere sblely the decision
of the defense .and how many were influenced by decisions made
by the prosécutdr, it is difficult to interpret this finding.
If ﬁhese are mostly defendants pleading guilty without con-
cessions on the brosecutor's part, then it suggests that de-
fendants (or their attorneys).are anticipating that they will
obtain a more lenient sentence if they pieadvguilty. They are
repeat offenders, and they may feel it is best to get the
criminal case disposed of as guickly and cheaply as possible.
Perhaps if the penalty for sol pros, especially for repeat
‘offenders, were stiffer, these defendants would ge less will-
ing to plead guilty. Thus, policyﬁakers considering an in-
crease in these pehalties should appfeciate this possible
'ramificatioh 6f'sudh a change. If, for example, the fines
fdrAsol pros were increésed, it could lead to more trials.
Thié is‘especially iikely to happen as the cost of the fine
substantially exceeds the cost of attorneys' fees for going to:
t:iai. At ‘a certain point it would become apparent to defense
-attornéys that it would be in their clients' best interests
to pay theAéttorney fee and try for an acquiftal and avoidance
of the lérge fine. There would be little ﬁo lose and a lot to.
gaiﬁ. If the defendant were convicted at trial, it would cost

him only slightly more (the difference between the attorney's
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fee for a,gui;ty plea and the fee for trial) than if he pled
guilty. Thus, ;héfe would be an incentive to ge to trial.

| If the above did happen, experience suggests that the
criminal justice officials would probably remove that incén-
tive by imposingdlesser fines on defendante who plead than on
those wﬁo go to trial.10 Thus, tﬁe net effect of the increased
fiﬁes could ultimately be to create or expaﬁd e plea—batgaining
situation that formerly either did not exist or was minimal.
The deterrent effect of such a change is likely to be minimal.
'HoweVer, it could be argued that even after plea bargaining

- reduced the amount of the fine imposed, that amount would be

substantially higher than the fines now being imposed.

Factors Associated with Conviction

It is‘apparent from the data presented'thus far that
many cases are disposed of without a determination of gquilt
or innocence. 1In addition, some cases that go to trial end
in ah acquittal. Thus, of all cases referred by the police
for prosecutlon only some result in a flndlng of guilt. The

remalnder end in dispositions favorable to the arrestee,

loIn the pistrict of Columbia, sentencing--including fines--
is not officially subject to bargaining but remains within

the province of the court. The court is not involved in the
bargaining process, per se. Moreover, in accepting u plea of
guilty, the court must assure itself that no specific sentence
cr type of sentence was promised to the defendant to induce
his plea of guilty. (Such inducement is viewed as contrary

to the voluntariness required. SCR Crim.P. 11). However, it
is a common expectation that courts sentence more ‘leniently
'when guilt is established by plea rather than trial. See Ibid.
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namely, rejected at screening, nolled, dismissed, not adjudi-
cated becausé of the defendant's abscondence, or acquitted.
It Qould be instructive to Know whether any factors signifi~
cantly influence whether a victimless crime case ends up in
cne or the other of these two global categoriess convictéd,
or disposed of in a manner favorable to the arrestee.

This quéstion was addressed through a regression analysis.
It showed that for sol pros and SLIP, having a prior record
appears to have increased the likelihood of conviction. In
sol pros cases, being female appears to have increased the
likelihood of convictione In SLIP cases, being black appears

11

to have increased the probability of conviction. (For de~

)

tails see Appendix D.)

Sentencing of Victimless Crimes

An analysis of the sentencing of viCtimless crime offend-
ers using 1973 data is presented in rable 18. As indicated,
the great majority of the victimless crime offenders were
giveh sentences that did not involve incarceration. An analy-
sis of the factors associated with whether defendants were
sentenced to serve time in jail or not was not performed be-

cause of insufficient variation in the sentences.

11

But see the discussion supra, p. IV-10, £f.
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Table 18

Percentage Digtribution of Sentences for Convicted Cases
Rrought by the Police as Victimless Crimes: 19273
(Washington, D.C.)

Highes, Sentence

Probation - v 3+11 yr, or Over ‘
Convicted --Suspgndé‘d Fine Fi’*CA .FB‘Y&C é 5-%(1“6&5 ?“Otr?thlsl i }Xi ,322 % ¥§ 'rg;; | Tomr
Charge ‘ N S _ — ' P
Felony Gambling 58.8° | 23.5| 0 | 0 o | 5.9 11.8 0 100 (17)
Misdemeanor Gambling 54,0 45,2 0 0 0 .8 0 0 100  (124)
Sol Pros 46.4 .| 36.6 | 2.6 0 14.3 0 0 0 100  (265)
SLIP 31.6 31.6 0 0 36.8 0 0 0 100 {19)
Felony Drugs 33.3 0 0 |[16.7| 16.7 0 33.3 0 100 - (6)
Misdeneamor Drugs 69.0 13.7 4.6 1.0 4.9 3.9 2.6 .3 100 (306)
Other Félony 50.0 - 12.5 0 0 12.5 12.5 0 12.5 100 (8)
Other Misdemeanor 60.5 11.6 0 2.3 2.3 11.6 11.6 0 100 (43)
TOTAL 57.0 26.8 | 2.7 .6| . 8.0 2.5 2.2 .2 788
(449) .} (211) | (21) | (5)] .. (63) | (20) (17) (2)
(PROMIS) .

Source: Prosecutor's Management Information System




V.  CONCLUSIONS

Victimless crimes have been the focus of public debate
for over a century. Libertarians argue that immorality, as
such, should not be a concern of the criminal 1éw. Others
argue that morality is the basis ¢6f all law. A third position
is that of pragmatists who argue that these acts should be
controlled by the criminal law not because of their inherent
immorality but because they are a nuisance and can lead to
.greater evils. 'These debates have been marked by a nmteworthy
lack of data about the actual enforcement of victimless crimes.
This study has supplied more of that kind of descriptive data
than has previously been available. 1In doipg so, we have left
unresolved the larger issue of public policy, namely, whether
victimless crimes should be decriminalized. Rather, we have
attempted to sharpen the issues by showing the extent tobwhich
the enforcement of victimless crimes catches a aifferent kind
'oﬁ criminal and presents different .enforcement problems than
the enforcement of other crimes.

There is a tendency in discussions of victimless crimes
to presuﬁe that these crimes are similar in more respects than
the fact that they are victimless and involve offenses against
morality. However, our analysis shows that this.is not the
case. There is as much difference among the victimless crimes

as between them and nonvictimless crimes regarding several



important characteristics, including the demographic and prior
arrest profiles of the arrestees, the reasons why prosecutors
dropped cases from prosecution, the type of bail imposed, the
number of codeféndants, the number of mechanical continuances
and delay continuances, and the significance of certain fac-
tors in'detetmining final dispositions. But victimless crimes
are similar in the sentences they receive. Time in jail is
rarely. imposed.

Victimless crimes are particularly sensitive to changes
iﬁ law enforcement policy. A convergence of severai policy
decisions prohibiting the enforcement of consensual sex of-
fenses against only females resulted in a drastic change in
the type of person subséquently.arrested for these offenses.
This new policy may have resultéd in a more equitable arrest
pracﬁice with respect to prostitution offenses; it also brought
into thé sysﬁem a type of offender who was more often employed
and more often free of prior involvement with the criminal
justice system than was any other type of offender. That is,
it resulted in the arrest of predominantly middle-class males
who patronized prostitutes. These offenders had their cases
dropped by the prosecutor more often than the female prosti~
tutes, but this appeared to be due partly to a greater will-
ingness of male first offenders to compleie the first offender
treatment program.

With regard to the enforcement of the other consensual

sex offense, namely, soliciting for lewd and immoral purposes,
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the prosecutor dropped these charges in cases against white
males sighificantly more often than in cases involving black
ma}es, But this difference seems to bé due to the fact that
the black males were significantly more likely than white
males to be involved in homosexual (rather than heterosexual)
'solicitatipns. That is, it appears that it is the sexual ori-
entation, not the race of the defendants charged Qith SLIP,
that affeéts thé prosecutor's decisions. However, it is pos-
sible that further analysis would show that factors other than
sexual orieﬁtation could account for this differenée. One
factor in particular is.a likely candidate (given what we
found about its influence in sol pros cases). The difference
may be due to the difference between the hoﬁosexﬁal and the
hetetoséxual defendants in their willingness to complete the
first offénder treatment program.

In regard to all offenses, includiﬁg the two consensual
sex_crimes, the drug and gambling offénses, and other misde-
méanors and felonies, one factor consistently affected the
proseéutér's decision making. If a defendant had a prior rec-
ord, his case‘was significantly more likely to be prosecuted
(i.e., go to either a guilty plea or a trial) than to be
dropped. Other factors that one might have thought a priori
to have a significant and systematic impact on the prosecutor's
discretion d4id not. They include: the defendant's age, sex,

race, employment status, length of time in local residence,
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number ofldelay continuances, type of defense attorney, length
of experiénce of the prosecutor, and the type of bail imposed.

| In setting léw enforcement policies regarding victimless:
crimes, policymakers would do weli to reassess the trade offs
~inv51ved and the differential consumption of criminal justice
resources involved in enforcing victimless crimes compared
with that involved in the enforcement of crimes with victinms.
The current enforcément pattern in gambling cases appears in
particular need of such reassessment. Among the reasons police
give for énforcing gambling laws are that it prevents violence
" related to gambling and it helps fight organized <rime. But
our data show that most of the people béing arrested for this
offense do not have records of violence nor, for that matter,
any records at all. Moreover, their demogréphic profile is
_different from the usual profile of the cfiminal. They are
older, more likely to be employed, and more likely to bé a
long-term local resident. An enforcement policy that results
in giving arrest records to this type of person in the naﬁe of
preventing-greater harms néeds to be based on firm evidence
that it is achieving'its goal. ‘

With régard to ail victimless ctiﬁes, but especially

SLIP and sol pros, policymakers should note that at least in
one respect, namely, the number of police witnesses per case,
the cost per dase of enforcing these crimes is higher than
for nonvictimless crimes. <Yet, the usual penalty for victim-

less crimes is light.



Because of thé sensitivity of victimless crimes teo changes
in criminal justice policy, it would be particularly useful to
conduct trend analyses of the victimless crimes. This could
be supplemented by more intense monitoring, through direct ob-
servation and interviewing of police and prosecutors, of the
actual implementation of policy. It would be a useful Stuay‘
in legal change to trace in detail the causes of the changes
reflected in our data involvihg the enforcement of the Sex
laws .against homosexuals and against male customers cof femalé
prostitutes. These changes are major turning points in soci-
ety's attitude toward these crimes and therefore merit‘fﬁller
documentation than wés possible here.

The influence of participation in the first offender pro-
gram on the outcome of sol pros and SLIP cases shbulé also be
examined more'éarefully. Interview and observation methods
‘could be used to determine whether indeed thié is the expla-
nation for the differences.in the handling of these cases.

If not, thén alternative‘explanations must be sought} A closer -
look at the types of defendants behind the statistics pre~-
séﬁted here is needed. The 1973 SLIP offender, for example,
had a bery high record of violence and perhaps deserves tov

be treated as a major violator.

With fegérd to sol pros and SLIP cases, policymakers may
want to reassess the existing enforcement policy in terms of
the level of effort expended, the target of the arresté, and

the basic strategy of control.
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There are at.least three separable problems involved in
the prostitution issue. First, there is the problem of vio-
lénce and dangef to the peréonal well-being of members of the
community. This arises from the assaultive and drug-related
behavior of some people involved in prostitution. Second,
there is the matter of consensual sex for money. Assuming
that the violent element of this business could be eliminated,
society would then have to address whether coisensual sex for
money should be permitted when there is no associated danger

of violence. It may be that the nuisance element of prosti-

transactions. Finally, depending upon how the second gquestion
is answered, the last question is; "How should prostitﬁtion
be controlled?"

Our data indicate that some people arrested for consen-
sual sex offenses have a history of violence. It seems that
the criminal justice.system could méke provisions to treat
these violeht,_repeat offenders more éeverely than those whose
only offense is violation of the laws against conéensual sex.
This might reduce the violent side of this business without
using limited resources on prostitution, éer se, Then the con-
sensual sex issue could be addressed by itself. If society
chooses to try to suppress this vice, then a strategy should
be chosen that will best achieve the several partiallytcon-
flicting goals at stake. The strategy should deter the be-

havior; it should be nondiscriminating in regard to sex;



and it .should meet the demands of community associations to
keep prostitution_(evén without the violence) out of their
neighborhoods. Two. somewhat conflicting.strategies might be
considered, namely, the use of large fihes,and the unofficial
éstablishment of a certain area of the city for this business.
The advantage of the large fines is that they can be applied
equally to male and female, and they will drive the price of
‘doing busineés higher. This may deter SOmekof the traffic
(as well as provide an adéitional source of public revenue).
The advantage of;localizing the business in one area of

‘the citvaouio be that it would ollow'polioymakers to be bet-
ter able to satisfy the demands of citizens' associations to
keep this nuiSanoe out of their neighborhoods.‘ If such a
policy was'politically feasible, many of the costs of the
'current strategy of control could be avoided. In the end,
policymakers would oo well to reconsider the point made‘hy
‘ Seremy Bentham in 1789 regarding the possibility of eliminat-
ing sexuai misbehavior through legislation:‘

With what chance of success...would a legislature

go about to extirpate drunkenness and fornication by

-dint of legal punishment? Not all the tortures

which ingenuity could invent would compass it; and,

before he had made any progress worth regarding,

such a mass of evil would be produced by the punish-

ment as would exceed a thousandfold, the utmost
possible mischief of the offense.l

lJeremy Bentham, An Introduction to the Principles of Morals
and Legislation (1789) (New York: Hafner, 1948), p. 1.




APPENDIX A

Gambling: National Overview

The most comprehensive study of the enforcement of gam-
bling is contained in the recent work of the Commisgsion on

1 With re-

the Review of the National Policy Toﬁard‘Gambling.
gard to national trends, the Commission noted there has been
a substantial (68 percent) decline in the number of arrests
for gambling over the last decade and a half.

In 1974 the overwhelming majority of gambling arrests
(79'perCEnt) consisted primarily of card and dice arreﬁts
(which are usually low-level street arrests, including street-

corner craps games) as opposed to bookmaking or numbérs-lottery

arrests.

18ee Commission on the Review of the National Policy Toward
. Gambling, Gambling in America (Washington, D.C.: Government

Printing Office, 1976). Hereinafter, "National Gambling
Commission." '

25ome theorists have concluded that the criminal justice sys-
tem operates on the principle of maximizing rewards for the
system and the individuals in-it and minimizing the strains.
(See W. Chambliss and R. Seidman, Law, Order and Power [Read-
ing: Addison Wesley, 1971}, p. 266.) It 1is believed that
this principle operates ubigquitously throughout all levels of
all parts of the system. That is, if one looks for a pattern
in the way discretion is exercised by police, prosecutors,
iudges, or others one will find that it is used to favor the
interests of the powerful and disfavor the interests of those
who lack the power to cause strains for the criminal justice
system. Supporters of this theory find empirical support of
it in divers actions by criminal justice officials. They
would, for example, regard police willingness to raid side-
walk crap games but tolerate gambling at the country clubs as
confirming evidence. A recent incident in the enforcement of
gambling laws in Washington, D.C., would be regarded by such
theorists as an exquisite example of their principle (cont'd.)
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The majority of the arresteés were older (average age of 38.5),

-black (73 percent), males (91 percent). National data on the

prior arrest records of these arrestees were not available,

but the Commission concluded that "a substantial proportion

- of persons arrested for gambling have prior arrest records,”

Eut these prior arrests were usually fof previous gambling

pffenses.3
a Commission-sponsored national survey of police depart-

ments found that.the primary goal of police anti-gambling

efforts was to fight organized crime. Another reason was to

_preveht gambling from becoming too widespread and visible.

A third important reason was to prevent fights, shootings,

and stabbings that occur in card and dice game disputes.4

With regard to the enforcement of gambling laws, the

Commission found that in géneral there was an exceptionally

at work. The police raided a betting ring that catered to
white~collar professionals. According to reports in the news-
paper, the customers of this betting ring were not the power-
less, lower class, unemployed, minority group members, but
some of the more prominent people in the community, including
well-known media personalities, dentists, lawyers, and at
least one congressional aide, who indicated he was placing
bets for his congressman. The operators of the gambling ring
were convicted in a “"stipulated trial.” But of particular
note is the fact that the prosecutor departed from normal
practice and did not identify for the public record the names
of the cooperating bettor-witnesses. They were identified

at the trial only by numbers. (T. S. Robinson, "Prominent
Customers Kept Secret: Gambling Ring Operators Convicted,
Washington Post, October 15, 1977, pp. Al-A6.

3National Gambling Commission, Gambling in America, p. 38.

*ibid. Appendix, p. 465.



low conviction réte for gambling arrests (between 1 percent
and iz percent depending upon the jurisdiction)5 and that -
jail or prison terms wére rarely imposed. However, in at
least one jﬁrisdiction, namely, New Jersey; where gambling

was considered a serious crime because of its perceived
connection with organized crime, this pattern of high case
attrition and light sentences was reversed. The Cdmmission
found that among the reasons given for thé general pattern

of light sentences for gambling cases were the followihg:

(1) most cases are of a relatively nonserious nature; law
enforcement was not reaching the uppéer levels of the gambling
hierarchy; (2) judges might be more severe if a defendant were
shown to be associated with organized crime. but such connec-
tions were rarely shown; (3) many of the defendants in certain
jurisdictions-are housewives, senior citizens, or handicapped
- or disabled pérsons living on pensions or social security;

(4) the existence of legal games makes it difficult for judges .
to impose harsh sentences against illegal games; (5) the fact
that defendants convicted of muggings and burglary are getting
iight sentences makes it difficult to impose harsher sentences

‘on gambling offenders.®

5Compare this with the 27 to 41 percent conviction rates for
serious crimes. See Appendix B, fn. 6, and accompanying text.

6National Gambling Commission, Gambling»in*America, pp. 47
and 52.
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APPENDIX B

Illegal Drugs: National Overview

-1. Policing Marihuana

‘The National Commission on Marihuana and Drug‘Abuse in |
two separate nationwide studies analyzed the enforcement of
laws relating to marihuana and to other dangerous drugs.l
In its marihuana study, the Commission fouhd that for the last
six months of 1970 more than two-thirds of the marihuana ar-
reéts in 18 jurisdictions were "spontaneous." That 1s, they
resulted from direct police~arrestee contact without prior in;
\restigation.2 Prior investigations were used in less than a
‘third of the arrests. According £o the Commission, in Wash-
ington, D.C., prior investigations occurred in only 20 percent
of the arrests. When prior investigatidns did occur, they.
were usually “short term® ipvestigations.3 In Washington,
D.C., 37 percent of all marihuana arrests were made by Ehe
U.S. Park PAlice; 65 perdent were made "outdoors"; and 19 per-

cent were made in vehicles.

lNational Commission on Marihuana and Drug Abuse, Marihuana:
A Signal of Misunderstanding (Washington, D.C.: Government
Printing Office, 1872), and Drug Use in America:. Problem

in Perspective (Washington, D.C.: Government Printing Offlce,
1973). Hereinafter, "National Drug Comm1s31on.“

%yational Drug Commission, Marjihuana, p. 627.

Defined as "focused on few people, primarily to verify evi-
dence supplied by independent source, not characterized by
any police-supervised ‘buys'." National Drug Commission,
Marihuana, p. 700.



For all jurisdictions combined, the most common reasons
for the police search of persons arrested outdoors Were
"suspicious_béhavior“ (34 percent); visibility of marihuana
(24 percent); and, for juvehiles, "suspected ioitering“ (17 per-
cent). ‘Arreétees were searched incidental to an arrest warrant

in less than 1 percent of all outdoor arrests. The most common

reason for stopping vehicles was “suspicious circumstances."4

These findings indicate several things:' the poiicing of
marihuana offenses is clearly proactive (i.e., the result of
police—iﬁitiated interventions); the marginal cost of policing
this crime ié slight, since most arresté occur in tl : ‘purse
of investigatiﬁgl"simultaneous“ offenses; sixty percent of the
cases were “terminated” between apprehensioh and trial or plea
of guilty. Only 38 percent resulted in conviction either at.
trial dr by a plea of guilty.5
| But while this rate of conviction is low in absolute
terms, it is equalito or better than the rate for crimes with
victims (for example, forcible rapé, 31 percent; fobbery,

33 percent;'aggravated assault, 37 percent; burglary, 27 per-

6

cent; larceny, 37 percent). Thus, instead of being weaker,

41bid., p. 636.

5"‘l’ervminat’ed"‘means dropped out of the system permanently
without a finding of guilt. 1Ibid., p. 644.

6These rates are based on national data for 1965. They were
calculated from the data presented in Table 19 in President's
Commission on Law Enforcement and Administration of Justice,
Task Force Report: Crime and Its Impact: An Assessment
(Washington, D.C.: Government Printirg Office, 1967), P. 39.
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it eeems mar ihuana arrests are as strong or stronger than
arrests for orimes with victims—--despite the latge'numbef of
“sponteneous“ arrests. In addition, the Commission found that
the-ﬁarihuana arrests became even stronger (that is, were

less likely to be‘termihated) the greater the amount of in-
vestigative investment in the case.7

2. Policing Dangerous Drugs

In its secohd study, which focused on dangerous drugs
other than marlhuana,8 the National Drug Commission found
patterns of arrest and dlso051tlon that were similar to those
in its marihuana study in some ways and different in others.
The analysis was based on 5,582 arrests that occurred between
v duly 1 and December 31, 1971, in six cities. Sixteen hundred
of those arrests were in Washington, D.C.,'and of that number
53 percent occurred without any "prior 1nvestlgatlon." That is,
they happened “spontaneously“ as a result of pollce—arrestee
contact that was not drug~related and that did not involve

- prior drug investigation.9 An additional 30 percent involved

7National_Drug Commission, Marihuana, pp. 646-48.

8The dArugs involved were opilates, cocaine, hallucinogens,
stlmulants, depressants, and “ancillary drug offenses,“ such
as pOSSPSSlon of drug paraphernalia, intoxication, and “nar-
cotics vagrancy." National Drug Commission, Drug Use in
America, p. 502.

9A "prior drug-related investigation®" was defined as "any form
of pre-arrest involvement in detecting possible drug offenses."
A "prior drug investigation" has occurred when any of the fol-
lowing preceded the arrest: evidence collected by undercover
agents, tips by 1nformers, 1ndependent complaints about a drug
offense, or detection in the course of a police stake-out.
Ibid., p. 518.
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"passive investigations® (responding to a complaint). Only
14 percent involved "active investigatibns" (oﬁes generated
by the law enforcement agency itself). In Washington,

51 percent of the arrests were made by local patrolmen and
40 percent by special narcotics or drﬁg or vice officers.
Oqu 10 percent of the arrests were preceded by druq buys by
undercover police agents. The number of persons arrested in
each episode was one person in 51 percent of the arrests, two
people in 28 percent of the arrests, and three or more in

22 percent of the arrests. The location of the arrest was a
public area in 41 percent of the arrests, a nonpublic area
in 39 percent of the arrests, and in a vehicle in 17 percent

10

of the cases. The official basis given for the arrests dif-

fered by whether the arrest occurred in a public area, a non-

11

public area, or a vehicle. Of the public—-area arrests, the

specific grounds for the arrest was usually an arrest for a
simultanecus offense‘(43 percent).12

-TheSe arrests were‘often on thin or challengeable iegal
grounds. That is, they followed searches based on either the

arrestee's "suspicious behavior"; or they occurred incidental

to an arrest for an offense such as loitering or vagrancy; or

10Natipnal Drug Commission, Drug Use in America, pp. 523-39.

llAnalysis by separate jurisdictions is not available.

12National Drug Commission, Drug Use in America, p. 542. The
basis for the arrest was unknown for 32 percent of the cases.




the officer saw the drug or drug paraphernalia in plain view.
Among the nonpublic—area arrests, the grounds for the arrests
were somewhat stronéer. Similarly, the vehicle-related arrests
were also strong. Forty-four percent of the peréons arrested
in vehicies were érrested after they have been stopped for

a traffic viblation. The drugs or drug paraphernalia were
'discoveréd in connection with searches of the vehicles

(55 percent).

The National Drug Commission's findings confirm that the
policing of dangerous drugs other than4méfihuana is in fact
largely p;bacpive. However, the nature of the proactive
policing reVealed by the data is surprising. Contrary to what
one might expect based on the popular imagde of drug-law en-

. forcement, thé bulk of these arrests were Eég»the result of
investigative work by specialized police drug units,.but
rather the product of local patrolmen acting on their own ini-
.tiétive and without prior investigations. The legal basis for
the discovery of the drugs wéé unknown for a substantial pro-

13

portion of the cases. Nationally, about hélf (52 percent)

of all dangerous drug cases were dismissed. Only a third

13Arres;ts on warrants are usually the strongest cases because
a judicial officer has already found probable cause to arrest.
But, the National Drug Commission found that only 3 percent of
all the arrests involved the use of an arrest warrant. (Drug
Use in America, p. 543.) Searches based on the arrestee's
"suspicious behavior" are probably the most challengeable.




14 But, as was

(36 percent) of the arrestees were convicted.
the case with the marihuana conviction rate, this rate of con-
viction for dangeroué drugs while seemingly low on an ébsoiute
scale is not low when compared with other crimes. It is virtu-
ally -identical with the national norm for major crimes with

5 For all the differences between crimes with vic-

victims.
tims and those without outlined above, it is éutprising to

find that in the end there is virtually no difference between
them on what might be 7egarded as the ultimate measure, namely,
the proportion of arrests resulting in conviction. It sﬁould
be noted though that, as with the marihuana cases, the Commis-
sion found that the conviction rate for dangerbhs drug cases
increased with thé greater investment of investigative re-

16 '

gources per case.

- 3. Characteristics of Dfug Arrestees

The National Drug Commissioﬁ also reported demographic
characteristics of the persons arrested in connection with
drug offenses. 1In its marihuana study, it fouhd that, on a
national basis, the typical arrestee is a young, white, single

male who is a permanent resident of his jurisdiction, is

14In Washington, D.C., 39 percent of the cases were dismissed,
31 percent ended in conviction, 8 percent proceeded on a nondrug
charge, and 21 percent were pending or the outcome was unknown.

15See £fn. 6, supra.

16National Drug Commission, Drug Use in America, p. 348.
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either emplbyed as a blue-collar worker or is attending school,

17 In Washington, D.C.,

and has had no prior police contact.
63 percent of the marihuana arrestees were white and 37 per-
¢ent were black; half of the arrestees were permanent resi-
dents. With regard to the other demographic characteristics,
Wasﬁington arrestees followed the national pattern, which was
male (85 pércent), under age 21 (58 percent), unmarried
(57 percenﬁ), and either employed or enrolled as students
(70 perceht).

In its dangerous drug study, the Commission found that
thevdemographic characteristics of arrestees for dangerous
drugsbwere similar in some respects but different in impoftant

18 on

other respects from the pattern for mafihuapa arrestees.
a nationallbasis, tﬁe majority of the arresteeé for dangerous
drugs,wére male (83 percent), young‘(74 percent under age 30
and 48 percent under age 25), and usually permanent residents
of the jUriédictioné in which they were arrested (81 percent).
But, in contrast to marihuana arrestées, about half of the.
déhgerous drﬁg arrestees were black (53 percent); 16 pefcent
were Spénish-speaking, and 30 percent were white. Also dif-

ferent were the findings that more than half of the arrestees

were unemployed, 29 percent were employed, and 7 percent were

17

18

National Drug Commission, Marihuana, pp. 618-20.

Ibid., Drug Use in America, pp. 507-14, 518.
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students; and the finding that over half (63 percent) had at

least one arrest prior to the current offense.

Among arrestees for dangerous drugs other than marihuana,

the pattern found by the Commission in Washington, D.C., dif-

fered from the naticnal pattern in a number of ways:

Arrestee
Characteristics

Under age 20

Black |

'Employed

Prior drug arrest
Prior nondrug arrest

At least one prior
drug conviction

At least one prior
nondrug conviction

National
D.C. SamEle
28% 22%
93%* 53
40 28
41 46
57 56
13 - 23
28 36

*The population of the District of Columbia is approximately
70 percent black, whereas the national average is less than

13 percent.



APPENDIX C

Consensual Sex Offenses:
Overview of Enforcement Policy

1. Policing Prostitution

Skolniék found that the enforcement of.prosﬁitution laws
involves different tactics depending upon whether the object
of the enforcement is the streetwalker (who is generally from
a lowér income, nonwhite background) or the call girl (whb is
more likely to be white and from a middle-income backgroﬁndf.l
In eitﬁer instance, making "successful" arrests--ones that are
i#ee>of legél faults (particulafly the problem of a police
nfficer rather than the arrestee making the offer of illicit
sex)--is difficult. Call-girl operations are run by expe£i~
enced madams who carefully scrutinize potentiél customers to
determlne whether they are police officers. Stteetwaikers
also rapldly learn how to avoid making a sollcltatlon and to
wait for the potentlal customer to, in effect, nmake the offer
(thereby avoiding the commission of the offense of solicitation).

The police rely on three methods for makKing arrests:
sﬁrveillance, decoy or undercover work, and’tips from informers.
Sdrveillance involves observation of the prostitute making con-
tact with a customer and then foliowing the couple and tr&ing
to catch them in the act. The decoy method involves the use
of privaté citizens acting ag police "Speciél employees" or

police officers in plain clothes. The essence of the method

lJ;_S_kolnick, Justice Without Trial (New York: Wiley, 1966),
PP. 96-111. :




is to place. a person in a situation in which to be solicited.
The frequency with which these three methods led to arrest in
Oakland, California, in 1962 is presented in Tablé c-1.
Skolnick'does not present any statistics on the disposi-
tion of‘these cases, but some of his observations are relevant
to that issue. He notes, for example, that in order to pro-
tect the identity nf the special employee, the prostitutes
are allowed to pay a fine in exchange for their guilty pleas.
He also reports that the prostitutes claim that many of the
arrests are unlawful because the police do the soliciting.
‘Whether or not this is true, it indicates the susceptibility
of these arrests to legal challenge and suggests that the
‘dispositions of these cases will be generally favorable to
the arrestee (that is, a high number of arrest rejections,
dismissals, pleas to lesser offenses, and acquittals). An-
other aspect of the enforcement of prostitution laws that
“affects the disposition rates is that some arrests of p;oéti—
tutes méy be made with no intention of prosecution; rather,
theyvmay be made primarily to harass,2 perhaps with the aim
of deterring‘future prostitution. Thus, it is a foregone con-
clu51on that they will result in no charges being brought or,

1f brought, a later dismissal.

2D. Macintyre, ed. Law Enforcement In the Metropolis (Chicago:
American Bar Association, 1967) pp. B84-86.
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} Table C-1
White; Nonwhite Women Arrested for Solicitation or
Prostitution in Westville (Calif.) during 1962,
by Enforcement Pattern

, . women ‘ ’
Enforcement Pattern Nonwhite* - White Total

N "% N % N %
Surveillance | 59 38 10 50 9 39
Solicitation
(plainclothesman) 51 32 2 10 53 30
Solicitation (decoyij 44 28 3 15 47 26
Informer call 3 2 5 25 8 4
Total arrests 157 100 20 100 177 99%% -

Source: J. ékolnick, Justice Without Trial (New York:
Wiley, 1965), p. 100.

* On police records, one hundred and fifty-two were
1dent1fled as black, five as Hispanic.

*% Roundlng-error.
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2. Characteristics of Prostitution Arrestees

In summérizing several studies of the demographic char-
acteristics>of persons arrested for prostitution and allied
offenses, Lemert sets forth several differentiae of these
arrestees.3 They are primarily a one~sex (female) group,
between 21 and 25 yéars of age, who are usually recent migrants
to urban areas. The characteristics of migration and mobility
Were found to be the significant differentiae of prostitutes
rather than racial or ethnic backgrounds. There was a dispro-
porﬁionate representation of women from ethnic and racial
groups that had recently arrived in urban areas. With regard
to mobility, Lemert reports that a study in San Antonio found
that only 11 out of 50 in the group of arrestees were resi-
dents of- the community. A more recent study by Kaimanoff re-
ported that on the West Coast prostitutes are thought to
travel a "circuit."4 They work in an area until they have
accumulated several criminal charges and must stand trial.
Then they leave town, change their names, and begin again

elsewhere.

3E. Lemert, “Prostitution," in Problems of Sex Behavior,

E. Sagarin and D. MacNamara, eds. (New York: Thomas Crowell,
1968), pp. 69-71. But note that the studies summarized by
Lemert are from the 1940s.

4A. Kalmanoff, Criminal Justice (Boston: Little Brown,

1976), p. 99. A consultant to this study reports that in his
.view and that of a Pertland police captain, Kalmanoff's obser-
vation about prostitutes traveling a circuit on the West Coast
is no longer accurate. Today, he says, prostitution on the
West Coast is organized locally. Anonymous, outside reviewer.
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. Skolnick's data on arrests of females for prostitution in
1962 in Oakland show 152 blacks, 5 Hispanics, and 20 whites.>

The Annual Report of the Metropolitan Police Department of

Washington, D.C., for FY 1973 shows a total of 907 persons

were arrested for “"prostitution" that year. Particularly
striking is that 262 of them were males This is a departure
from the usual female dominance in this arrest category; The
relationship between sex and race of the arrestees is shown
in Table C-2.

Table C-2

Race of Arrestees for Prostitution in Washington, D.C.,
FY 1973, by Sex

Sex White . Nonwhite
Male 19 224

Female 182 459

Source: Annual Report of the Metfopolitan Police Department
of Washington, D.C., Fiscal Year 1973, p. 31l. '

The arrest of males in connection with prostitution rep-
resents a significant change in socigl policy. A very few
.of these males may themselves be prostitutes; virtually all
aré the male clients of female poliée officers impérsonating
prostitutes, This latter class of offender has traditionally

been ignored, allowed to get off with a summons, or treated

-SSkolnick, Justice Without Trial, p. 98.




protectively by the police. In the recent climate of increased
social censciousness about discrimination against women, this
practice has been criticized as sexist. In 1975 a case based
on these grounds was brought by the American Civil Liberties
Union before an Alameda County (Calif.) court. The court
agreed with some of the arguments noting:

The plain unvarnished fact is that men and women

engaged in proscribed sexual behavior are not

treated equally.... The purpose of enforcement

policy is, or at least should be, curtailment and

discouragement of the forbidden activity. Since

prostitution cannot exist without paying customers,

it would seem that taking male customers to jail

for formal booking and all that goes with it would

be a much greater deterrent....6 '
Immediately after the decision the police began using female
decoys to attract and arrest potential male customers. These
customers were arrested, detained, and like the prostitutes,

checked for venereal disease.7

6Kalmanoff, Criminal Justice; p. 100.

7Kalmanoff does not report the final dispositions of these
charges. Thus, while his report documents that a police de-
partment changed its policy in this matter, it remains to be
seen whether the new consciousness about this offense has
reached a prosecutor's office.
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APPENDIX D

Results of RegreSsion Analyses

Regression analysis is a technique that allows one to
determine the indepenéent contribution to the dependent vari-
able (for example, whetﬁer a case was dropped by the prosecu-
tor or allowed to reach a determination of guilt or innocence)
of each independent variable. This technigue permits one to
answer the question, "Holding other factors in this case (such
as pridr arrest and sex) constant, what is the independent
contribution of this factor (say,'race) to the determination

of whether the case is dropped or does to plea or trial?"



Factors Significantly Associated with Whether Cases Referred by
the Police Are Dropped by the Prosecutor or Go to Plea or Trial

{(Washington, D.C.)

By Type of Crime: Jan. - June, 1976

Zero Partial Degrees levels
Type of Crime| R2| N Factor Ordex correlation| F af of
Correlation - Freedom | Significance
Gambling®
S0l Pros .15911027 . {1,1027) )
Male -,36 -.22 50.61 P < .01
1 prior arrest <17 .14 20.94 P < .0l
More than 5
prior arrests .18 .10 9.85 P<.0l
2 to 5 grier -
arrests 14 .08 6.65 P < .01
SLIP .187| 291 ‘ {1, 282)
Black «35 27 23.14 P < .01
2 to 5 prior
arrests «22 17 8.78 P<.0l
Drugs .019] 833 (1, 624}
2 o 5 prior
arvests .10 .08 L 4.22 P < .05
All Other
Misdemeanors|.018]4255 (1,4246)
2 to 5 prior
arrests <07 .09 32.50 P < .01
More than 5
prior arvests .06 .07 20.46 P < .01
Age .05 .05 11.12 P<.01
1 prior arvest .02 04 ] 8.59 P < .0l
Black -05 ~04 5.98 P <.05
All Other
¥elonies , 01813257 {1.3248)
Age -.10 -.09 28.09 < .01
Rrployed | ~.06 -.05 9.04 P < .0l
2 t0 5 prior
arrests .05 .05 8.68 P < .01
More than 5
prior arrests .01 04 5.41 P< .05

Bource: Prosecutor's Management Information System (PROMIS).

*Nb facwors were significant.




N Factors Significantly Associated with Whether a Defendant
Goes to Trial or Pleads Guilty by Type of Crime: Jan. - June, 1977%
" (Washington, D.C.)

Zero Degrees Lev
Site Al bee due n ¥ Cacire. Vo e Tovridal F{.L . »fls
g (ISP WA SEY I DUy

orrelatiun FLedum | Diget il e,

Gambling 49
Sol Pros .10} 371 . . (1,360)
Local resident
for moxe than .
1 year -iL6 .15 8.29 P<.,.01

Prosacutor has

1 year or -
rore years
experience .14 .13 6.10 Pc.05

<13 <12 4.91 Ps.05
Bail type:
persmal.

‘ party custody .12 ©o.lo 3.86 P£.05
SLIP 79
Drugs } 06 .326 Nunber of
comg.mmces 19 .21 15.26 P 2.0l

All Other .
Misdemeanors | .04 [1458 ’ (1,1446)

experisnce -.16 ~.12 21.45 P<.01
continuances .15 .10 14.98 | P .01

A1 2ther

r . .
Pelorier 08 1267 (1,1255)

continuances -24 <23 169.58 P 2.0l
party costody | ~.03 - =09 - [0.52 Pl.0L

experience <11 .09 3.81 | P .01

mney ball = | -.03 - .08 7.27 1 pi.01

myrest . 1 «~.03 ~,07 5.6% P L.05

Bource: Prosecutor's #Management Information System (PROMIS).

* Independent varisbles included in the analysis were defendani's age, sex, race, prior
vecord, length of local residence, employment status, type of bail imposed, type of
defense attorney, lenath of .xpsaxience of prosgecutor and humher of delav continuances.
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FPactors Associated with Whether a Case Referred by Police for

Prosecution Results in Conviction or Any Other Disposition:
Jan. - June, 1976
{Washington, D.C.}

: Zero Partial Degrees Leve].sl
Type of Crime RrR2| W ' Pactor Order Correlation]| F of of
Correlation Preedom { Significance
Gambling¥®* .08] 43
Sol Pros .21 {960 {1,953}
prior
axrresgtres .40 .23 53.41 P <.01
Male ~-.41 ~,21 43.56 P £.01
SLIP .231276 . {1,269)
Black®#ik .37 <26 19.82 P .01
’ .
Any prior
&xrest .40 «25 18.29 P<.0l1
kae -.08 .12 4.12 P X£.05
Drugg®¥ 011507
all Other
Migdemeanors |.033745 {1,3738)
Any prior
e +47 .15 89.91 PX.01
Black .07 .04 6.82 P£.01
Bge .05 .04 4.84 P X.05
; Male -.02 ~-.03 4.23 P <.D5
Al} Other
Felonies 020807 {1,2800)
{Age ~.11 ~-.11 31.85 PX.D1
Any oriar
arrest .07 .08 16,61 P <.01
Employed -.07 -.06 9.66 P <.01

Source: Prosecutor’s Management Information System. {PROMIS) .

* Variables uged in the adalysis were: defendant's age, race, sex, prior arrest record,
employment status and length of time as local reszident.

** No mssociation sionificant
A {anv prior arrast, male) = - .54
<&k r (any prior arrest, black) = .39
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