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A fundamental principle of search 
and seizure law which has been em­
phasized frequently in decisions of the 
U.S. Supreme Court is that police 
must, whenever practicable, obtain 
advance judicial approval of searches 
and seizures through the warrant pro­
cedure.1 Although adherence to this 
principle has been strictly enforced, 
"it is well settled that a search inci­
dent to a lawful arrest is a traditional 
exception to the warrant requirement 
of the Fourth Amendment." 2 The rea-
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sons for this exception are quite basic 
and were identified by the Supreme 
Court in its landmark decision of 
CMmel v. California.s 

"When an arrest is made, it is 
reasonable for the arresting offi­
cer to ... [conduct a search] 
... in order to remove any weap­
ons that the . . . [ arrestee] . . . 
might seek to use in order to re­
sist arrest or effect his escape. 
Otherwise, the officer's safety 
might well be endangered, and 
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the arrest itself frustrated. In ad­
dition, it is entirely reasonable 
for the arresting officer to search 
for and seize any evidence in or­
der to prevent its concealment or 
destruction." 4 

The permissible scope of searches 
incident to arrest has been recognized 
to involve two distinct levels of intru­
sion. One is a search of the actual per­
son of the arrestee; the other, a search 
of possessions within the area of the 
arrestee's immediate control. 5 There 
has been little judicial disagreement 
about the limits of the search of the 
arrestee's person. It may extend to his 
body,a his c1othing,7 and personal 
items located on or in his clothing, 
such as wallets 8 and cigarette pack­
ages.a Because of the reduced expecta­
tion of privacy resulting from a cus­
todial arrest, it has even been held 
that a search of personal effects which 
"could be made at the time of arrest 
may be legally conducted later when 
the accused arrives at the place of 
detention." 10 

But the limits of the area sec:rch­
the permissible area beyond the per­
son of the arrestee which the search 
may cover-has been subject to dif­
ferent interpretations, and early deci­
sions bearing on it were inconsist­
ent.ll Since CMmel, however, it has 
generally bf'cn understood that an of­
ficer may search the "area 'within 
[the] immediate control' [of the aI'­
restee]-coP.struing that phrase to 
mean the area from which he might 
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gain possession of a weapon or de­
structible evidence." 12 As the CMmel 
opinion noted, "[a] gun on a table or 
in a drawer in front of one who is ar­
rested can be as dangerous to the 
arresting officer as one concealed in 
the clothing of the person arrested." 13 

The boundary of the area to which 
this search may extend has heen char­
acterized as the "grabbing dis­
tance," 14 and some courts have per­
mitted its search even after the 
arrestee was handcuffed and thus no 
longer able to "grab," so long as the 
the search was substantially con­
temporaneous with the arrest.15 

Recently, the Supreme Court added 
another chapter to the continuing 

problem of defining the permissible 
limits of a search, incident to arrest, 
of possessions within the area of an 
arreste's immediate control. United 
States v. Chadwick/a decided by the 
Court on June 21, 1977, contains lan-

guage which once again may require 
officers and departments to reexamine 

"United States v. Chad­
wick, decided by the Court 
on June 21, 1977, contains 
language which once again 
may require officers and de­
partments to reexamine ex­
isting policies concerning 
searches incidental to 
arrest. " 

existing policies concerning searches 
incidental to arrest. 

The Chadwick Case 

In Chadwick, Federal narcotics 
agents in Boston had probable cause 
to believe that a 200-pound, double­
locked footlocker, which had just ar­
rived by rail from San Diego, con­
tained marihuana. They observed 
Chadwick (and others) remove the 
footlocker from the train depot and 
place it in the trunk of the defend­
ants' awaiting auto. While the trunk 
lid was still open, Chadwick was ar­
rested and the footlocker and its keys 
seized. The defendant and the foot­
locker were then transported to the 
Boston Federal building where, an 
hour and a half later, the footlocker 
was searched and large amounts of 
marihuana located. Chadwick was 
charged in Federal court with pos­
session of marihuana and conspiracy. 
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" 'Once law enforcement officers have reduced luggage or 
other personal property not immediately associated with the 
person of the arrestee to their exclusive control, and there is 
no longer any danger that the arrestee might gain access to 
the property to §eize a weapon or destroy evidence, a search 
of that property is no longer an inciden"i: of the arrest'." 

Before trial, the U.S. district judge 
suppressed the marihuana on the 
ground a search warrant should have 
been obtained to search the foot­
locker. The Court of Appeals for the 
First Circuit affirmed and the Su­
preme Court granted certiorari. 

One of the arguments advanced by 
the Government to sustain the war­
rantless search was that it was inci­
dental to a lawful an;estY Mr. Chief 
Justice Burger, writing for the Court, 
rejected this argument. In so doing, 
he acknowledged that searches inci­
dent to arrest involve two spheres of 
intrusion-the search of the actual 
person of the arrestee, and the search 
of possessions within his immediate 
controUS 

The opinion noted that searches of 
the "person," and items immediately 
associated with the person, are justi­
fied by a reduced expectation of pri­
vacy caused by the arrest. (A decision 
of the Court 3 years earlier had upheld 
a warrantless seizure and search of an 
arrestee's clothing 10 hours after his 
arrest, partially using this ration­
ale.10 ) However, an arrestee does not 
suffer a reduction of his expectation 
of privacy in those items not immedi­
ately associated with his person, but 
which are within the "area" of his 
immediate control. Their search can 
be justified only by the immediate 
need to safeguard the arresting officer 
and prevent the loss of evidence. This 
justification disappears when the 
"search is remote in time or place from 
the arrest," 20 and the property 
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searched is no longer accessible to 
the arras tee. Thus: 

"Once law enforcement officers 
have reduced luggage or other 
personal property not immedi­
ately associated with the person 
of the arrestee to their exclusive 
control, and there is no longer 
any danger that the arrestee 
might gain access to the property 
to seize a weapon or destroy evi­
dence, a search of that property 
is no longer an incident of the 
arrest." 21 

Because the footlocker could not be 
characterized as property immediately 
associated with Chadwkk's person 
(thus permitting a delayed search), 
and because the arresting agents had 
reduced it to their exclusive dominion 
(thus making it inaccessible to Chad­
wick) , its search could not be justified 
as being incidental to the arrest. 22 

Chadwick, of course, has direct ap­
plication to large, closed objects, such 
as footlockers, found in the immediate 
vicinity of an arrestee. But what effect 
does it have on searches of other per­
sonal property? A literal reading of 
the above-quoted passage from Chad­
wick could be interpreted as saying 
that now searches of any item found 
in the immediate "area" of the ar­
restee will be sustained only if the 
item searched is one in which there 
is a "danger that the arrestee might 
gain access to the property to seize a 
weapon or destroy evidence." 23 Car­
ried to its extreme, this might even 

mean that the scope of post-Chadwick 
searches incident to arrest will be re­
stricted to the person of the arrestee 
only, and will not be extended auto­
matically to the surrounding area. 
This is possible because in the typical 
arre'lt situation, the arresting officer's 
first and primary concern is to hand· 
cuff and secure the arrestee. The 
search of the immediate area for 
weapons and evidence, although "sub­
stantiaHy contemporaneous" with the 
arrest, usually follows the arrest and 
takes place at a time when the ar­
restee is subdued and no longer a 
threat to grab a weapon or destroy 
evidence. 

Because Chadwick was decided 
shortly over a year ago, only a few 
courts have had the opportunity to ad­
dress the issue it posed. One case 
which did is United States v. Ester.24 

In Ester, the defendant was arrested 
at an airport while standing near his 
luggage. The luggage was seized and 
the defendant handcuffed and placed 
in a government vehicle. His suit­
case was searched immediately and 
heroin located. Later, the defendant 
moved to suppress the contraband on 
the theory that the arresting agents 
had taken "exclusive possession" of 
his luggage, and. under Chadwick, the 
search could be conducted only under 
the authority of a valid warrant. The 
Government contended the search was 
valid incident to arrest and attempted 
to distinguish Chadwick on the basis 
that Chadwick applies only to very 
large pieces of luggage, and searches 
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which are remote in time (lnd place 
from the arrest. 

The Court disagreed and ruled that 
the size of the object searched has 
little to do with Chadwick's applica-

"A warrantless search is 
invalid once the arresting 
officers have gained com­
plete control over the item 
and it is inaccessible to the 
arrestee. " 

tion. A warrantless search is invalid 
once the arresting officers have .gained 
complete controf over the item and it 
is inaccessible to the arrestee. Ester 
was handcuffed and his suitcase was 
in the hands of the arresting officers 
when it was searched. Therefore, the 
search could not be justified as inci­
dent to urrest.25 

Nor did the Court see any signifi­
cance in the fact that the search in 
Chadwick occurred 1% hours after 
the arrest, and the arrest and search 
in Esler were substantially contempo­
raneous. "Chadwid;'s requirement of 
1I warrant does 110t depend on the 
amount of time or space between the 
arrest and the search but on the ex­
tent to which the property is within 
the c011trol of the police." 26 The mo­
tion to suppress was granted.27 

Hand-held Items 

Clu.:.dwiclc also has the potential for 
altering the police approach to the 
search of portable, hand-held items 
carried by a person at the time of ar­
rest, such as briefcases, purses, and 
shopping bags. Little doubt existed in 
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the past that such parcels could be 
searched immediately after arrest.28 

But often an arresting officer would 
desire to seize the item and search it 
later, at the station house, to avoid 
the inconvenience, difficulty, and 
delay caused by conducting the 
search at the arrest scene. 

Prior to Chadwick, most courts 
whbh had considered delayed 
searches had allowed them as inci­
dent to arrest. Some justified the 
sear-Jhes by characterizing small, 
portable ohjects as p(',rsonal effects, 
indistinguishable in a constitutional 
sense, from an arrestee's "suit 
pockets, or hatband," 29 which the 
Supreme Court, in an earlier case, 
had said could be searched "at the 
station house after the arrest has oc­
curred at another place." 30 Other 
courts justified delayed searches on 
grounds ranging from the expediency 
of not requiring arresting officers "to 
stand in a public pl('ce examining 
papers or other evidence on the per­
son of the defendant," 31 to a char­
acterization of a delayed search as a 
continuation of the search initiated at 
the arrest scene.32 Other decisions ap­
peared to hinge on a flat reliance on 
language from the Court's earlier de­
cision in United States v. Edwards: 

"Once an accused has been law­
fully arrested and is in custody, 
the effects in his possession at 
the place of detention that were 
subject to search at the time and 
place of arrest may lawfully be 
searched and seized without a 
warrant even after a substantial 
time lapse between the arrest and 
later administrative processing, 

on the other hand, and the takbg 
of the property for use as evi­
dence, on the other." 33 

But since Chadwick, the limited 
number of courts which have ad­
dressed the issue have spoken in lan­
guage which indicates that Chadwick 
has imposed a new standard. For ex­
ample, in United States v. Berry,34 
Federal agents arrested a bank rob­
bery suspect who was carrying an at­
tache case he had just removed from 
the trunk of a car. The suspect was 
searched, handcuffed, and removed 
from the arrest scene. Eight minutes 
later another agent searched the at­
tache case and located evidence. 
Later, Berry was convicted of bank 
robbery. 

In considering the subsequent ap­
peal, the court of appeals noted that 
although other courts previously had 
approved similar searches, Chadwick 
teaches that once arresting officers 
"have reduced luggage or other per­
sonal property not immediately asso­
ciated with the person of the arrestee 
to their exclusive control, and there is 
no longer any danger that the arrestee 
might gain access to the property to 
seize a weapon or destroy evi­
dence," 3» a search cannot be justi­
fied as being incident to arrest. Here, 
the attache case was exclusively con­
trolled by the agents at the time of the 
search, and was inaccessible to the 
defendant. Consequently, the search 
could be sustained as incident to ar­
rest only if the attache case could be 
characterized as being "immediately 
associated with the person of the ar­
restee." "If it [could], the later 
search could be justified as a search 
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"To date~ the few post-Chadwick decisions on lwint indio 
cate that the 'area' search may no longer be conducted once 
officers have reduced possessions located in the immediate 
vicinity of the arrestee to their exclusive control and they no 
longer are accessible to the arrestee." 

of the arrestee's person, which need 
not be undertaker, contemporaneous 
with the arrest." 80 

The Court, however, ruled that the 
attache case was not a personal item, 
but rather a possession within the ar­
restee's immediate control. In so 
doing, the opinion contrasted brief­
cases from other hand-held items, 
such as purses, which might be con­
sicibr~(I personal items because they 
are carried with the person at aU times. 
Berry's attache case was more akin 
to the footlocker in Chadwick, in that 
the defendant had a high degree of 
privacy interest in its contents.31 The 
warrantless search was, therefore, 
unreasonable. as 

Two recent State cases also have 
rejected searches based on Chadwick. 

"[AJ Missouri Court of 
A ppeals held that a warrant· 
less station house search of 
an arrestee's triple-locked 
suitcase, after the defendant 
had been secured, was in. 
valid under the 'new prin­
ciple' announced in Chad. 
wiele. " 

In State v. Dudley,89 a Missouri 
Court of Appeals held that a warrant­
less station house search of an ar­
restee's triple-locked suitcase, after 
the defendant had been secured, was 
invalid under the "new principle" an­
nounced in ChadwicTz. The opinion 
noted that searches incident to ar­
rest of the person may be delayed to 
a subsequent time and place, "but 
searches of other possessions. . . can 
no longer be conducted after the point 
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when the officers have reduced those 
possessions to their exclusive con­
troL" 40 

And in State v. Dean,41 a Court 
of Appeals of Kansas ruled that evi­
dence found in the search of defend­
ant's overnight case should have been 
suppressed. The defendant had been 
arrested in his car after a high-speed 
chase. Shortly thereafter, he was 
placed in the custody of another of­
ficer and the overnight case was 
seized from the car, opened, and 
marihuana located. The Court rea­
soned that under Chadwick, the 
search could not be sustained because 
the officers had reduced the case to 
their exclusive control, and there was 
no longer a danger of the arrestee 
gaining access to it to secure a gun 
01' evidence,'l~ 

Conclusion 

The full impact of Chadwick will 
not be known until other courts have 
had an opportunity to interpret its 
language. At this juncture, however, 
it would seem accurate to summarize 
the scope of searches incident to ar­
rest as follows: 

When an individual is arrested, his 
person and that personal property 
immediately associated with his per­
son can be searched completely. Be­
cause the arrestee retains no signifi­
cant expectation of privacy in his 
person or personal effects, the search 
may be delayed and completed later, 
at the place of detention. "Were this 
not to be so, every person arrested 
for a serious crime would be sub­
jected to a thorough and possibly 

humiliating search where and when 
apprehended." 48 

Traditionally, the search also has 
extended to possessions located in the 
area immediately surrounding the ar­
restee. But because an arrest does not 
lessen an arrestee's expectations of 
privacy in those possessions, the 
courts have required that this aspect 
of the search be carried out contem­
poraneously with the arrest, inasmuch 
as its only justification is the imme­
diate need to secure weapons and 
destructible evidence. In practice, 
however, most courts have permitted 
this aspect of the search even after 
the arrestee was handcuffed and se­
cured, so long as the search was "sub­
stantially contemporaneous" with the 
arrest. 

To date, the few post-Chadwick de­
cisions on point indicate that the 
"area" search may no longer be con­
ducted once officers have reduced pos­
sessions located in the immediate 
vicinity of the arrestee to their exclu­
sive control and they no longer are 
accessible to the arrestee. 

Whether small, hand-held items will 
be characterized as "personal items," 
or as items located within the "area" 
of the arrestee's immediate control, is 
an issue which, apparently, must be 
decided on the basis of the facts of 
each case. It can be anticipated, how­
ever, that courts will vary greatly in 
their views on that issue. Thus, officers 
should consult with their legal ad­
visers or district attorneys for guid­
ance on the treatment of the searches 
of these articles. 

Any luggage or other obj ect ~ t per­
sonal property (not immediately asso-
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ciated with the person) located in the 
area of the arrest which is not, or can­
not, be searched incident to arrest, 
may be seized without a warrant if the 
arresting officers have probable cause 
to believe that the item contains evi­
dence. Howev,er, before a search of 
the interior or contents is permissible, 
a search warrant must be obtained. 
The only exception would be if an 
exigency exists. Examples might be if 
the officers had reason to believe that 
the item seized eontained a dangerous 
instrumentality, such as explosives,44 
or perhaps if the evidence would be 
destroyed or altered by the passage of 
time required to obtain a waI'rant.45 
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4" See Schmerber v. Cali/ornia, 384 U.S. 757 (1966). 
Another possibility which had receivecl some judicial 
support prior to Chadwick, is nn inventory theory 
similar to tllnt applied by the Court to vehicles 
in Sout" Dakota v. Opperman, 42B U.S. 364 (1976). 
8ce United States V. Friesen, 545 F.2d 672 (9th Cir. 
1976) (inventory oC suitcases), and United States v. 
Ciles, 536 F.2d 136 (6th Cir. 1976) (inventory oC 
baggage). However, the fact that this rationale was 
not used by the Court to justify the search oC the 
IDotlockcr, and 11le fact that luggage cnn be safe· 
guarded more easily than impounded vehicles, mili. 
totes against usc of this theory. 
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