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FRAUD, ABUSE, WASTE, AND MISMANAGEMENT OF
PROGRAMS BY THE DEPARTMENT OF HEALTH, ED-
UCATION, AND WELFARE

THURSDAY, JULY 20, 1978

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
oF THE COMMITTEE ON {XOVERNMENTAL AFFAIRS, -
Washington, D.C.

The subcommittee met at 9:07 a.m., pursuant to call, in ropm 6226, .
Dirksen Senate Cffice Building, under authority of S. Res. 370, agreed
to March 6, 1978, Hon. Sam Nunn, presiding. ‘

Members of the subcommittee present: Senator Sam Nunn, Demo-
crat, Georgia; Senator James R. Sasser, Democrat, Tennessee; Sena-
tor Charles H. Percy, Republican, Illinois; and Senator Jacob K.
Javits, Republican, New York.

Members of the professional staff present: Owen J. Malone, chief
counsel; David P. Vienna, investigator; Joseph G. Block, general
counsel to the minority; Stuart M. Statler, chief counsel to the
minority ; Ruth Y. Watt, chief clerk; Rosemary Steward, assistant
clerk; and Peter Roman, aide to Senator Chiles. ‘ ’

Senator Nunny. The subcommittee will come to order.

[Members of the subcommittee present at time of convening:
Senators Nunn and Javits.] R ST

Senator NuwnN. Senator Jackson has three other meetings this
morning and cannot be here, but I would like for his statement to be
inserted in the record, without objection. -

STATEMENT OF SENATOR JACKSCN

This morning’s hearing focuses on the efforts being made by the
Inspector General of the Department of Health, Kducation, and
‘Welfare to cope with the fraud, abuse, and waste that besets Federal
health, education, and welfare programs. The Inspector General’s
recent annual report estimated the loss to the taxpayers at more than
$5.5 billion in fiscal year 1977. R

The fraud, abuse, and waste in these programs reported by the
* Inspector General is outrageous. The challenge is to eliminate it by
flushing out the unscrupulous health providers, welfare cheats, and
fraud artists who prey on these programs. We need action to improve
program management to overcome waste. We need better means of
detecting fraud. And we need more vigorous enforcement of our
criminal laws to deter other would-be cheaters and fraud artists.

1)
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The Inspector General lays down his own challenge in his annual
report—a $5 billion problem. We want him to tell us today what he
has done and what he is going to do to get at the problem.

HEW’s Office of Inspector General is new to the Department, It
was created—under the sponsorship of Senator Nunn, Senator Chiles,
and Senator Percy here in the Senate—to bring unified, independent,
objective direction to the audit and investigative functiong of the De-
partment. The Inspector General’s job is to prevent fraud and abuse
and keep the Congress and the Secretary currently informed about
the problems and deficiencies he finds.

Few things trouble the American people and the Congress more
than to see the tax dollars that have been dedicated to national health
and welfare programs “ripped off” or wasted. The Inspector General’s
mission is to see to it that steps are taken to rid the Department of
these problems. '

T want to commend Senator Nunn for moving ahead with this very
timely hearing and for his years of effort to rid these programs of
their problems.

T look forward to hearing the Inspector General’s testimony and his
answers to the subcommittee’s questions.

OPENING STATEMENT OF SENATOR NUNN

- Senator Nuw~w. Senator Percy will be back in a few minutes, and
at that time he will make any opening remarks he would like to male.

For more than 4 years the Permanent Subcommittee on Investiga-
tions has been involved in studying programs administered by the
Department of Health, Education, and Welfare.

In an investigation of the guaranteed student loan program, we
found that the Office of Education has so mismanaged this effort that
it could not account for almost $1 billion in outstanding loans. We
found HEW officials taking money from trade school operations in
exchange for favorable accrediting decisions, Witnesses involked their
fifth amendment right before this subcommittee. The investigation,
when referred to the Justice Department, led to convictions of
individuals in California and Texas.

In an investigation of prepaid health plans in the California
medicaid program, we found extraordinary abuse of patients, diver-
sion of Federal medicaid funds, and overall program mismanagement.

In yet another inguiry, we found an HEW official taking money
from contractors whose proposals he was responsible for reviewing
and approving as a Government employee. He was provided with a
leased car and he was wined and dined by these contractors, some of
whom claimed their payments to him were for his tutorial services.

As a result of the rather continuous litany of HEW program
fraud, abuse, waste and mismanagement from this subcommittee, as
well as other committees of the Congress, Senators Percy and Chiles
joined me in sponsoring a bill to create the Office of Inspector
General in JTEW. I did not want to ¢reate a big new bureaucracy in
HEW. »

The purpose of our bill was twofold. First, we wanted to consolidate
under one office the operations of the nearly 1,000 man audit agency
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of HEW, as well as the operations of the then 10-man Office of
Investigations. Second, through this consolidation, we hoped to pro-
vide a focal point within HEW from which internal efforts could
begin to identify and deal with fraud, abuse, waste, and mismanage-
ment,

Thomas Morris, who is here with us this morning, and Mr. Ruff,
who is his capable assistant, were appointed in 1977. Mr. Morris was
appointed Inspector General and Mr, Ruff Deputy Inspector General.

The Office of Inspector General was in operation for 9 full months
of its first calendar year. In March of this year, the Inspector General
released his first annual report. The most startling aspect of the
report was the estimate that as much as $7.4 billion in taxpayer funds
is lost in -IEW through fraud, abuse, and waste.: E

From what I have seen thus far, I am pleased to have taken a
leadership role in sponsoring in the Senate the bill to create the
Oflice of Inspector General. : Sy

For years Congress has continred to blindly increase the HEW
budget without specific information of just how serious were the
problems within the agency. Therefore, the Office of Inspector
General is, in my view, a partner in a congressional effort to regain
control of runaway spending in HEW with its extraordinary number
of programs. : , , '

It is only through the identification of the problem areas-that
Congress can begin to even hope to develop a response to the massive
management, problems that beset the Government’s largest agency.

I believe that the job of the Inspector General is made even more
difficult by those who would rapidly expand Fedeval social programs.
There are those in the Congress, as well as in the Department of
Healch, Education, and Welfarve, as well as in the executive branch,
who believe that if you throw money at a problem, the problem will
2o away. :
" When the Government finances the responses to social ills, it
creates instantly a new industry, a financial constituency and a host
of problems, because some of the people inevitably attracted to the
Federal trough-are those interested in a fast buck. Their suceess is
directly related to the quality of program administration. The poorer
the program management, the greater the potential for actual ripoff.

The creation of the HIEW Office of Inspector General represents
one of the first congressional efforts to slow down, to step back and
to evaluate what is happening in HEW programs. =~ * -

'Nothing can undermine the social prograras and the good efforts
of people in HEW, and many people in Congress, and throughout,
the executive branch, more than rampant fraud and abuse in the
management of the programs. ' - '

So we have asked Mr. Morris and Mr; Ruff to appear before us this
morning to discuss the first 15 months of operation of the Office of
Inspector General. We would like to know what finds of problems
have impeded your ability, Mr. Morris, to get your job done so that
Congress can address them. To the extent you let us know of those
problems, we want to address them. We would also like any sugges-
tions that you might have for changes in existing law that would
increase the-efficiency of your Agency. :




Senator Javits, we would be glad to hear any opening statement
you have. '

OPENING STATEMENT OF SENATOR JAVITS

Senator Javrrs. I would like to make a brief statement because I
am here, too, for a very specific purpose.

Mr. Chairman, I am the ranking member of the Committee on
Human Resources. I believe that the Committee on Human Resources
has the largest or as large a jurisdiction in respect of HEW as any
other committee in the Congress.

We, too, are deeply concerned, one, with the findings of this report
respecting a Government department; and two, the concept which
is that just as Government departments are perfectly free to come
up here and testify and find out what we are doing, we are just as
free to go down there, right in their offices, and look into what they
are doing.

Now I yield to no one in my deep human concern for the condition
of Americans, especially depressed and oppressed Americans. Nor will
I yield to anyone in my determination to root out all the gold-
bricking and the fraud and the funny business which so sours the
taxpayer on these efforts.

It is a fact that the problems which we deal with will not be solved
by eliminating the excesses and wrongs which you gentlemen have
found and which our subcommittee will find. They may or may not
amount to a given percentage, but never enough to be decisive in
determining the success or failure in my judgment of these efforts.
But I do believe that they tend to discredit these efforts, and hence
are extremely harmful to the people whom we are all trying to help,
and that includes our chairman and every other member of this
Permanent Subcommittee on Investigations.

So I join the chairman in our profound effort to roaot out fraud and
evil in these matters. I will take very seriously your findings, and
I promise our committee, our subcommittee, I will. make it my
solemn business as a member of both committees to see that they are
followed through from the legislative committee side, so far as we
are concerned, and action is taken, as indeed we took action respecting
findings in the brilliant work done by this subcommittee in the college
loan program. : '

I thank the chairman. ‘

Senator Nuxw. I thank you, Senater Javits, I think we ave indeed -
fortunate to have you in a key position on this subcommittee and also
on the legislative committee dealing with this matter. In every case
that I know of where we have made findings in HEW programs, or
ainy other programs, under the jurisdiction of the committee yon serve
on, you have taken action.

I think this i3 a unique partnership.

Senator Javrrs. Thank you.

Senatoi: Nun~. Mr. Morris?

Mzr. Morris. Mr. Chairman, I will be glad to proceed as you would
wish, either to read my statement or highlight it. I would like to be
at your disposal. Would you careif I read it, sir?
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Senator Nuxw, That would be fine.

Mz. Morris. We appreciate this opportunity

Senator Nux~. We need to swear you in. We have a mle wé swear
in all witnesses here. If Mr. Ruff is going to tes’r,lfy, we will swear

him in also.

M. Morris, Yes.

Senator Nouwn. Will you each raise your right hand ? Do vou swear
the testimony you will give before this subcommittee will be the
truth, the whole truth, and nothmcr but the truth, so help you God ¢

My, Mogrzs. I do. , coo

Mr. Rorr. I do. : Lo

TESTIMONY OF THOMAS MORRIS, INSPECTOR GENERAL, AND
CHARLES RUFF, DEPUTY INSPECTOR GENERAL, DEPARTMENT OF
HEALTH, EDUCATION, AND WELFARE

Mr. Morris, We appreciate particularly the chance to appear be-
fore this committee, Mr. Chairman, because of the contribution which
the committee has made in the cmatlon of our Office in Public Law
94-505. As you pointed out, we are approximately 15 months old. The
first thing we observe is thfmt each quarter of our existence has
witnessed new developments in our work and priorities. We found
we have & very dynamic workload, and it is yet too early to pxedlct
what our norma] pattern of effort will or'should be.

This morning we would like to cover briefly five matters. First, to
highlight the ﬁ11dm<rs of our annual report submitted on March. '31.
Second to review for you the status of two special projects. Third, to
discuss our workload versus our staffing. Fourth, to review celtam
special issues that we know are of inter est to you. Last, to draw some
conclusions. .

Turning to our first year and our first annual report. That report
endeavored to review performance and present recommendations

based on the 12 months which began last April 1, 1977. We believe
it is still & current document, but we will update various portions in
this statement.

Tirst of all, let me discuss the “best estimates” of fraud, abuse and
waste, to which you have referred. One of the innovative efforts which
we tried to undertake in this first year was to inventory major areas
of opportunity for the department as a whole to achieve greater
economy and efficiency, as well as to detect and p1event fumd and
abuse. The inventory found the following:

First: Based on congressional he'u'mfrs, GAO studies, as well as
HEW’s own past studles, it appears to us that over time, the depart-
ment should seek to reduce its costs by several billion dollars.

The 1nvent01y showed estimates of possible losses in the range of
$5.5 to $6.5 billion, or about 5 percent of the expenditures concerned

The auditors who prepared the inventory stiessed, however, that
in no sense are all of these so-called losses fully recoverable. There
is no such thing as a zero error rate in programs which involve
millions of beneficiaries receiving payments from hundreds of
different agencies, ,
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In fact, the report was later modified in my memorandum to the
Secretary dated May 18, 1978, a copy of which I would be pleased to
furnish for the record, in which the estimated losses were reduced by
about $838 millon and further placed in the following four categories.
I think this is very important, Mr. Chairman. We tried to allocate
each of the 37 items studied into one of four groups:

(A) The first are those activities and items which the Secretary
can attack under his present authority and present resources. That
loss estimate proved to be about $2.7 billion based on 1977 data.

(B) The second are those additional Josses which he can attack but
which require more resources. These losses are just under half a

billion dollars.

* (C) Third are those matters which require new legislation. Those
losses proved to be about $1.2 billim.

(D) TFinally, certain areas need further study and research before
the potentials for cost reduction can be established. They range from
$1 to $2 billion.

- We would be glad to further discuss these matters in this hearing,
but I would like to offer the highest commendation to Secretary
Califano and to the key officials of the Department for their vigorous
plans to seek greater economy and efficiency.

Following our report, cost reduction targets were officially ap-
proved by the Secretary in his directive dated June 6, 1978, which
expressly recognized the findings of the Inspector General’s Annual
Report. I would also like to submit that directive for the record.

Senator Nuwnw. It will be & part of the record. :

Mr. Morris. Thank you, sir.

Senator Nux~. Without objection we will make the May 18, 1978
ﬁemorandum exhibit No. 1 and the June 6, 1978 directive exhibit

0.2,

[The documents referred to were marked “Exhibits No. 1 and 2”
for reference and follow ;] '
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ExnHIsiT No, 1

‘DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE

OFFICE OF THE SECRETARY
WASKINGTON, D.C: 20208

May i8, 1978

MEMORANDUM

TO : The Secretary
Through: ES

FROM : The Inspector General

SUBJECT: Revision and Clarification of "Rest
Estimates" of Losses dué to Fraud,
Abuse, and Waste in HEW Programs

On March 31, 1978, we reported to you and to the Congress an
inventory of "best estimates” collected from numerous sources,
regarding the losses believed to be occurring in HEW programs.
We stressed in thé annual report:

- That the estimates range f£rom well-established
and scientific error measurement systems (such
as those in AFDC and Medicaid) to simply the
judgments of well-~informed spokesmen in the
Department, the Congress and outslde organlza—
tions.

- That there might well be duplications or double
counting (we have, in fact, found several).

- That the estimates were not complete

- ThHat the reader should recognize that the esti-
mates do not represent monies that are fully
recoverable.

We further stressed in the report that "fraud and abuse," .as
such, was the gmallest part of the losses. In fact, only 15
percent of the estimates were attributed to unlawful, willful
misrepresentation (fravd) or excessive services and program'
violations (abuse). ;

Despite these caveats, we have been dlstressed that the n*ess
and the public in many cases have construed the estimates to




be totally attr.butable to fraud and abuse. Further, there
has been an assumption that the entire amount of the estimates
can be recovered simply by stopping wasteful practices. This,
of course, is simply not true. -

To put the matter “into perspective, we have worked with
Mr. Schaeffer and the Principal Operating Component Heads to
obtain any additional information which they could furnish to
help us refine the estimates, and to further analyze the ex- i
tent to which reductions are possible under their current
statutes and budgets, ’

t
As a result of these reviews, the estimates have been reduced
by $838 million (as explained below). The amounts on which
significant action can be taken under present authorities and
resources are less than half of the total. With respect to
these amounts--$2.7 bhillion--we are pleased to note that the
cost reduction goals which have been developed by the POCs,
working with Mr. Schaeffer, are designed to produce’ signifi-
cant savings in 1979, 1980,. and 1981. )

REDUCTION IN LEVEL OF ESTIMATES
BY $838 MILLION

»

(Million)
Original Revised
Estimates Estimates
Low $ 6,333 $ 5,521

High 7.370 6,532

’

Of the $338 million in reductions, $431 million result £rom
errors made by the OIG in. interpreting the data. The most
important source--~over $200 million--is double counting of
certain of the losses in the AFDC, SSI, and Guaranteed Student
Loan programs. Quality Control measurement had already re-
flected losses which we separately reported as "fraud and
abuse" in the AFDC program.

Also, we incorrectly reported "provider overpayments” under
Medicare as a total loss of $141 million. We later found
that this amount is substantially all recovered in subsequent
collections. .

The remaining one-half of the reduction is attributable to
new information furnished to us by the POCs in several arezs.

&



In summary, the original and revised estimates are as follows:¥

Original Revised
Program Estimates Bstimates
Health Cost 4,489-~4,819 3,875-4,193.
AFDC 635 ’ 468 .
SSI 333 292
SSA 159-866 173-866
Social ) : See “"unmet
Services (88) audit needs”®
SFA Programs 345 .321
ESEA-Title T 97 97
Indirect Cost :
Negotiations Zaz 1a7
Unme®* ORI g
Neads 173 188
Total . 6;333-7,370 5,521-6,532

-

W L ", ,
*These are rurtie¥ ‘discussed in my memorandum of April 30, 1970,
a copy of which is attachedy - < .. |
. N e, . ' B
LESS THAN 50" PERCENT. OF ESTIMATES ARE -
BAMOUNTS ON WHICH SIGNIFICANT REDUCTION

e WACTIONS CAN BE TAKEN UNDER PRESENT

AUTHORITIES -AND. RESQURCES

"We classified each of the estimat@s-as tn:

- Those on which savings can be realized now under
present authorities and approved budgets (assum—
ing FY 1979 budget requests are granted).

- Those where action can be taken if additional
resources are provided in the FY 1983mbudget.

~ Those where further acticn will require new
statutory authority.
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- Those where further study and research is needed
to assess the extent of losses and to develop new
knowledge on how to cope with the problems.

We are summarizing‘below our findings under these four headings:

Extent To Which HEW Estimated Losses
Can Make Savings FY 1977
A. Now, under pres-

D.

ent authority and
resources 2,741

In 1980 andé beyond,

using existing au-

thority, but re-

quiring more

resources 491

When Congress
passes new legis~
lation . 1,217

Uncertain until
further studies
are completed 1,072-2,083

Total 5,521~6,532

A. LOSéES WHICH CAN BE SIGNIFICANTLY ATTACKED

UNDER EXISTING AUTHORITIES AND RESQURCES

Sources of Loss  Amount Comment

(Million)

1. Medicaid payments

to ineligibles;

third-~party

liability; erron-

eous payments $ 1,100

Medicaid fraud and
abuse, including

unnecessary nurs- .
ing home costs 668 Number is incomplete and

probably low.

Medicare cost re-
port reviews 17



Unnecessary hos-
pital stays

SS81~--erronecus
payments

APDC~-erroneous
payments

SFAL Programs
ESEA Title I

Indirect Cost
Negotiations

Unmet Audit
Needs

Total

11

124

282

206

203
53

3

23

55

2,741

Based on PSRO review.

See further losses reguir-
ing additional resources
to attack. (Section B
below)

Same as aboveA

Same as above
Same as above

Same as above

B. ADDITIONAL LOSSES WHICH CAN BE ATTACKED

IF MORE RESOURCES ARE PROVIDED IN FY 1980

Sources of Loss

1.

AFDC~-~erroneous pay-

ments

SFA Programs

ESEA Title I

Indirect cost
negotiations

Unmet Audit Needs

Total

Amount
(Million)

112

118

84

G [asd
O fe
W

Comment

The additional resources
are needed for technical
assistance and management
reviews of State systems.

Additional staffing is
required to support ex-
panded collection efforts.

Provides for increased
monitoring and auditing.

Provides for increased
staff to support negotia-
tions.

Provides increased audit
effort. (Now only about 50%
of desired level).
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C. ADDITIONAL LOSSES WHICH CAN BE ATTACKED
IF NEW LEGISLATION IS ENACTED

Sources of Loss Amount Comment
{Million)
1. Medicaid/Medicare
Common Audit *41 Provides for common audits

of hospitals, nursing
homes, and HMO's. Some
States do not participate
now.

2. Medicare=--Renal
Dialysis **92 Pending legislation will
permit increased home
dialysis and improved cost

data.
3. Excessive Hospital 894 Legislation now pending
Beds provides closure and con-

version. Further authority
may be desired to restrict
reimbursement when new
construction is denied.

4. Excessive Physician

Costs 40 ' Legislation pending deals
with "ancillary hospital
costs.”

5. AFDC 150 Provides revisions in HR
7200 to strengthen State
Total 1,217 Administration.

D. AREAS REQUIRINC FURTHER STUDY BEFORE
ESTABLISHMENT OF LOSS ESTIMATE BY
POCs AND POTENTIAL COST REDUCTIONS

The remaining four items involve large arsas of potential loss
and savings, about which considerable uncertainty exists. Hence,
further study or research is needed.

*Note: AS of 6/5/78 the proposal was pending OMB clearance.

*¥Note: As of 6/5/78 this bill had passed the Congress and
was pending Presidential action.

-
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Sources of Loss Amount
{Million)

1. Excessive Nursing
Differential 185

2. Unnecessary
Surgery 282
to
600

3. Unneeded and
Repeat X-Rays 432

4, SSA Title II
Error Measure-
ment 173-866

Total 1,072-2,083

COMMENTS ON THE RECOVERABILITY
OF ESTIMATED LOSSES

Comnient

HCFA reports that a pre~
liminary study is in
process. Current Talmadge
bill may eliminate the
problem. .

Amount is under study.
$282 million is the first
time HCFA has estimated

a specific number. The
second opinion program
may help. :

Opportunities for cost
reduction depend upon
long-=range improvements
through training of tech-
nicians, development of
better criteria to guide
x~ray practices. Involves
PSRO reviews. Will be
difficult to track.

System will not begin
operation until October.
Range of error losses
may exceed $1 billion.
In the meantime, any
amount is speculative.

In my judgment, the complexity and difficulty of many of the
losses cited in the inventory far exceed those of other Federal
agencies. With many millions of recipients receiving monthly
payments--and with eligibility systems administered through
hundreds of offices, many under State and local control-~and with
eligibility dependent upon the willingness of individuals to re—
port changes in their status-~-errors and ldsses are inevitable.

32-482 O - 178 - 2
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I have made an initial review of the loss reduction goals thus
far submitted by the Principal Operating Components. I feel
that theirachievement over the next three fiscal years would be
an outstanding accomplishment. I am particularly impressed with
the fact that initiatives based on "present authorities and re-
sources"” are aimed at saving almost two-thirds of the losses
which can now be attacked. It is the goal of this Office to
contribute to this achievement through expanded audit, aggres-
sive investigation of fraud, and practical ideas for improving
systems of detecting errors and preventing abuses.

77‘4&%3 \/\Q‘M

Thonias D. Morris

Attachments
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; MEMORAND IJ’M DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE

[ . . . OFFICE OF THE SECRETARY

kS i The Secretary " . pATE: April 30, 1978
Through: ES ’

FrROM : The Inspector General

SUNJECT: Revised Best Estimates of
Fraud, Abuse and Waste

During the week of April 24, 1978, we reviewed each of the
estimates with the POCs and made a number of revisions as
detailed in Attachments A, B and.C.

The resulting estimates are revised downward as followss

S R

(Millions)
Original Estimates Revised Esi:imates
Low $ 6,333 $ 5,521
High 7,370 6,532

N The details of the reduction (Attachment B) show that

~~Half ($431) are the result of OIG exrors
due in part to unintended double counting.

--Half ($407) are due to new data presented
by the POCs this week.

PN TSy

There are remaining dlfferances with HCFA and are shown in
Attachment C.

We are prepared to discuss these revisions at our hearing
before Senator Nunn during the week of May 21.

el .

ryy\w
TLomas D. Morris

Attachments

cc: Mr, Champion
Mr. Schaeffer

-2
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4/30/78
ATTACHMENT A
Page 1 of 7
OFFICE OF INSPECTOR GENERAL
REVISION IN "BEST ESTIMATES" OF
FRAUL ; ABUSE AND WASTE
FY 1977 (MILLIONS)
* = :PROGRAMS AND ;| ORIGINAL REVISED '
: TTEMS *| ESTIMATE | ESTIMATE {**REASON COMMENT
Medicaid .
1. Payments to Ineli-
gibles, Third-Party
Liability Losses,
Erroneous Payments - -
{Page 77, Items 1, 770~ ..No POC,and IG
3, 4) $ 1,100 $ 1,100 Change | agrée
2. Fraud and Abuse No
(Page 77, Item 2) 468 468 Change POC recommends’

IG

$100 million.
All agree num-—
bers are “soft".

considers low.

3. Common Audit

(Page 77, Item 5) 50 3s 2
4. Quarterly Reviews

and Audit Excep-—

tions

35 * - *See "Unmet Audit
Needs" -

¥

REASONS -
1--0IG Error or Misunderstanding

2--New Data Presented by POC Week of 4/24/78
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Page:2 0f 7°
PROGRAM AND * ORIGINAL jf REVISED
ITEM ESTIMATE ESTIMATE REASON COMMENT
Medicare
1. Excess Nursing N _
Differential No POC disagrees un-
(Page 82, Item I) $ 185 $ 185 Change | til preliminary
R study (in process)
is completed. ;
2. Renal Dialysis -
(Page 82, Item 2) 153 92 (2} POC recommends
$55 million pend-
ing completion of
cost studies -
3. Provider Overpay- i
ments Recovered
(Page 82, Item 3) 141 ] (). All recoveries
removed .from
"Best Estimates" l
4. Cost Report 1
Reviews
(Page 82, Ttem 4) 16 17 (2)
5. Common Audit . . s
(Page 82, Item 5) 8 [ (2} POC and IG agree
6. Audit Exceptions ) i
(Page 82, Item 6) 3 * *See "Unmet Audit
Heeds™®
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Page 3 of 7
" PROGRAM AND TORIGLNAL REVISED .
ITEM ESTIMATE ESTIMATE REASON COMMENT
Medicaid/Medicare P
1. Excessive Hospi- .=
tal Beds (Page 87(a))| $ 1,130 894 (2) POC and IG
agree
i. Unnecessary Sur-
gery (Page 87(b)) 655 282-600 (2) POC .ow pro-
poses $282
3. Unnecessary Hospi- 124 124 No POC agrees
tal Stays {(Page Change
87(c))
4. Excessive Physi-
cian Cost (Page
_ a8(d)) 73 40 (2) HCFA legisla-
tive proposal:
"Ancillary Hos-
pital Services"
5. Unneeded X-Rays No .
(Page 89(a)) 400 400 Change POC and IG
. agree
X~-Rays - Genetic . »
Bffects (Page 89 (b)) 84 4] . (1) Savings very
. long~range
Repeat X-Rays (Page
- 89(c)) - 32 32 No : | POC and IG
Change agree
6. Nursing Home Costs No POC ‘and IG
(Page 90) 200 200 Change agree
TOTAL" HEALTH -CAEX -4 ,489¢ 3,875 POC proposes
- to ° to 3,285
4,819 4,193

.
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Page 4 of 7

{Page 92, item 3)

PROGRAM AND ORIGINAL | RE\!IS‘ED * . .
ITEM ESTIMATE ESTIMATE REASON COMMENT,
AFDC
1. Erroneous Pay-
ments {Page 91, L . ! S .
Iten 1) : .-4%0 462 (2) POC and IG agree -
2. Fraud and Abusze . . .
(Pagz 91, Item 2) 145 6 (1) Most. fraud and A
" abuse covered in
s Quality Control
* Measures, Agre:n
on douhle dippe:x -
loss of $6 mil-
lion plus.
3. Quarterly Re- -
views and Audit .
N Bxceptions (Page *See "Unmef Audit
91, Items 3, 4) 34 * - Needs™
SSI¢
1. Errorieous Pay-—
ments  (Page 92, : K
Item 1) ; 310 292 (2} POC. and -0IG agree
2. Qverpayments to
Nursing Home
Residents (Page
92, Item 2) 23 [ (1) Covered in SSI
Quality Control
3. Audit Exceptions N
1 * -

“*See "Unmet Audit
"Needs"”
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rage 5 o /

PROGRAM AND ORIGINAL |' REVISED
ITEM ESTIMATE ESTIMATE REASON COMMENT

Income Security

ssa :

1. Erroneous Pay-— --| 159-866 173-866 (2) $173 is estimated
ments (Page 98, . . non-recovery of
Item 1) "known" overpayments

in 1977.

* $866 is estimate of
unidentified over-
payments. not re-

, covered in 1977.
{QC system in pro-
cess)
. ©  Audit Excep=:
tions 1 * - *See “"Unmet Audit
Needs®™
TOTAL SSA 1,127 933 to POC. agrees with 933
to and probability of
1,834 1,626 higher numbex when
. QC system is opera-
tional,

I3
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Page 6 of 7
PROGRAM AND ORIGINAL REVISED, R :
ITEM ESTIMATE ESTIMATE REASON COMMENT
Social Services
1. Quartexrly Re- .

views and Audit. R

Exceptions (Page .

93, Item 1, 2) 88 * - *$ee "Unmet Audit
Needs"

Office/Education
1. BFOG (rPage 94, X e

Item 1) 109 108 - POC and IG agree
on 1%77.. Greaterx
waste identified
in 1378

2. Campus Based

Brogram {Page

94, Item 2) 49 69 (2) | POC and IG agree
3. GSL (Page 94,

Item 3) 187 143 (1) Fraud and abuse
double counted in
defaulted loans.

4. Audit Exceptions .
{Page 94, Item 4) 11 * - *See "Unmet Audit
. Needs”
5. ESEA Title I - ‘
(Page 100) 97 97 - POC and IG agree
TOTAL OE 442 41.8 =

POC and IG agree

e
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Page 7 of .7
PROGRAM AND | ORIGINAL REVISED
ITEM ESTIMATE -ESTIMATE REASON COMMENT
Indirect Costs ,
{Page 99) 102 107 "~ Revised to reflect po-
- tential new recoveries
Unmet Audit : -
Needs 173 188 - All-agreed-uponrecoveries |
: deleted from estimates
New estimate reflects
\ potential new recov-
eries
RECAPTTULATION:
Health care 4,489 | . 3,875 .
to to
4.,819 4,193
ssa 1,127 933
to to
1,834 1,626
EDS ' {88) * Included in *Un-
met Audit Needs"
OE 142 . 418
Indirect Costs 102 107
Unmet Audit ,
Needs - 173 188
6,333 5,521
to to
L 7,370 6,532

£ gt eyt s s vn Lniis

o AN
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ATTACHMENT B

Page 1 of2
EXPLANWATION OF $838 MILLION REDUCTION
IN HIGH "BEST ESTIMATES"
) NEW DATA SUBMITTED
ITEM IG ERRUR BY POC - ©  TOTAL
Medicaid... - .
Common Audit s =~ 15
Renal. N ~.B51 - 61
Dialysis
Provider _ ’
Overpayment -141 * ~141
Medicare Cost
Reports Re-
views 4+ 1 + 1
Medicare Com- ’
mon Audit ~ 2 - 2
Excess Hos— .
pital Beds ~236 ~236
Unnsceséary ]
Surgery - 55 - 55
Excessive .
Physician
Costs = 33 -~ 33
X~Rays Genetic .
Defects - 84 ~- 84




ITEM

AFDC Erroneous
Payments

AFDC Fraud and
Abuse

S5I Erroneous
Payments

SSI Overpay-
ments to
Nursing Home
Residents

OE Campus
“ased Pro- .
Jrams

OE~GSLP Fraud
and Abuse

Indirect
Costs

Unmet Audit
Needs

24

Page 2 of 2
ERROR ' NEW DATA TOTAL
t -28 - 28
+ ~139(Numbex is ok
but.double counted} ~139
-18 - 18
~23 (Number is ok,
but double counted) - 23
+20 + 20
~44 (Number is ok,
but double counted) -84
+ 5 + 5
+15 +15
$ 431 407 838

3
i
i
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ATTACHMENY C

REMAINING DIFFERENCES BETWEEN
HIGH OIG AND POC ESTIMATES

COMMENTS

HCFA agrees prob-
lem exists but can-
not price out

HCFA would need com-
prehensive study to
price out.)Preliminary
study in process.

Questions ares "per-
cent of home dialy-
sis in 1977: 10%,
14%, or 20%; cost
base-. used.

Problems are: (1) off~
set for medical care
in lieu of surgery;
(2)ideidence of un-
necessary surgery.

016G POC v
HEALTH CARE REVISED REVISED DIFFERENCES
Frahd & Abuse ° 468 100 368
Excess Nurs~
ing Differen- ¢
tial -185 - 185
Renal Dialysis 92 55 37
Unneceésary
Surgery 282 282 318

to

600 |

$ 908
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Exmmmr No. 2

THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE
WASHINGTON, D.C. 20201

June 6, 1978

Dezx Representative:

During the next few weeks, the Labor-HEW appropriations
bill will be taken up in both Houses of the Congrass. As a
result of the first annual Report by HEW's Inspector General -~
who, at my request, developed a rough estimate of the HEW
funds unnecessarily oxr improperly spent in fiscal 1877 --
some mwmbers may propose flat, across-the-board reductions
in the HEW budget in amounts the Inspector General identified.

Such an indiscriminate approach shows a serious mis-
understanding of the fraud, abuse and waste problem and the
effective ways to deal with it. Arbitrary, across-the-board
cuts in the HEW budget -- egpecially out of the entitlement
programs that aid our nation's older citizens and its sick,
dts disadvantaged children, its handicapped, and its pdor -~
will not reduce unnecessary or improper expenditures. Such
meat~axe cuts will reduce the funds available for the millions
of Americans who benefit properly from HEW programs, as the
Congress intended.

A.much more carefully targeted approach that focuses on.
ways of identifying and then rooting out fraud, error and
waste is nécessary if the Congress and the Executive are to
make real progress in instituting systems that will ensure,

to the greatest extent' possible, the fimancial integrity of
HEW's programs.

Indeed, there is no more important mission for the
Secretary of HEW than the development of systematic initia-
tives to reduce substantially the dollars that are lost as a
result of fraud, abuse or waste. Since becoming Secretary,
I have devoted a great deal of my time to developing and
implementing such initiatives. )

Today I have sent a directive to the operating compo-
nents of the Department setting targets for the reduction of
dollars lost through fraud, abuse and waste. For your
information, a copy of that directive is attached,

¥
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. The targets are based on what we estimate we can do
administratively with ‘available knowledge and available
raesources. We will move ‘as expeditiously as we can under
existing legislation to stop the leakage of funds.

.

But, as the attached memorandum makes ciear; Congress
also has a vital role to play in helping Department adminis~
trators deal forcefully with problems of fraud, abuse and
waste. :

Let me give a salient example. More than half of the
improperly or unnecessarily expended funds identified by the.
Inspector General are a result of wasteful costs associated
with health care. And a large portion of that waste in
health care costs could be eliminated if the Congress passes
the President's Hospital Cost Containment legislation. 71If
that legislation took effect on October 1, 1978, we could
save $730 million in Federal expenditures in fiscal 1979 ,
(and over $2 billion in the health care system as a whole).

The Congress has acted wisely in passing the Medicare-
Medicaid Fraud and Abuse Amendments of 1977 and the Kidney
Disease Reimbursement Improvements Act of 1978. For example;
by providing kidney dialysis at home, the Kidney Disease
Reimbursement Improvements Act will, it is estimated, save
$14 million in fiscal 1979 and $40 million in fiscal 1980.

Indeed, while we estimate that moving administratively
with existing resources and knowledge HEW can eliminate
approximately $1.7 billion lost to waste, abuse and fraud
during fiscal 1980, we also estimate that Congressional
action on pending legislation could result in an additional -
reduction of $2.2 billion during the same peiiod. In addition
to Hospitgl Cost Containmnent, these bills include the Admin-~
istration supported portions of H.R. 7200 and legislation
to reauthorize elementary and secondary education programs.

I have made it a matter of overriding concern to mout
a tenacious campaign to reduce improper and unnecessary
expenditures. And in the last 17 months we have not only
systematically begun to diagnose the problem but we have
made progress with the cure, For example:

. A number of trends involving waste in HEW programs

: are pointing in the right direction: .

-~ Payment error rates in thz SST program are
deelining, from “.1 pércert in December,
1976, to 5.2 percent in September, 1977.

-~  Payment error rates in the AFDC program are
declining, from 8.5 percent in December,
1976, to 8.4 percent in Decembex, 1977.
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- Since we have begun a sustained effort to
clean up the Federal student loan programs,
the number of defaulters put in repayment

status each week has more than quadrupled s i
from fewer than 300 to an average of 1200 !
individuals, i

As a result of Departmental initiatives, we should

eliminate more than a quarter of a billion dollars -
in waste in the 18 month period endlng ‘October 1

1978. Savings include:

-~  $93 million in SSI as a result of error rate
reduction;

- $50 million in AFDC as a result of error rate ‘ ,
reduction; and

-~ $50 million in the Basic Educational Opportunity
Grant program through improved techniques in
vaéldatlng applicants' financial statements;
an

-- Over $50 million in other reductions.

We have undertaken innovative new programs to move
systematically against fraud and abuse;

—-- Project Match uses computer techniques to
find Federal employees (both military and
civilian) who are improperly receiving welfare &
benefits. - We have already made more than - i)
30,000 matches and, of the first 1600 cases
given. careful review more than 400 individuals -
were found to be either totally ineligible or
receiving overpayments.

-~  Operation Cross-Check uses computer techniques £
to identify those on the Federal civilian
payroll who have not paid back Federal loans.
More than 6700 possible defaulters have been
identified, and, out of 317 defaulters in HEW ]
alone, over half are now in répayment status
(others are, for example, dead or bankrupt).

- Project Integrity uses computer techniques to
identify physicians and pharmacists in the
Medicaid program who have been filing improper
bills. Out of 2400 high priority cases, 517
are in full field investigation and, in the
short time this program has been operating, .
these investigations have resulted in nine :
indictments, three convictions and the
referral of 54 other cases to prosecutors.

oo
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, In sum, a carefully coordinated and cooperative strategy
developed jointly by the Congress and the Executive will
yield the greatest results in an effort that must succeed --
the effective management of vital social programs with a
minimum of fraud, abuse and waste.

Such a strategy does not include arbitrary cuts that
fail to address in an effective fashion the problem of
eliminating unnecessary and improper HEW expenditures and
that will have the primary effect of hurting our nation's
vulnerable citizens. I urge you to reject such ill-considered
proposals. .

Sincerely,

)

Jogeph A. Califhno,

32~492 0 ~T8 =3
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THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE
WASHINGTON, p. ¢, 20201

June 6, 1978

MEMORANDUM TQ: Acting Commissioner, Social Security

Administration

Assistant Secretary for Education

Administrator, Health Care Financing
Administration

Assistant Secretary for Health

Assistant Secretary for Human '
Development Services

Assistant Secretary for Management
and Budget :

Commissioner of Education

Inspector General

SUBJECT: Action Plans to Reduce Fraud, Abuse,
and Waste

On April 25, I requested each Principal Operatiﬁg Component
(POC) of the Department to develop a plan to attack the

- problems of fraud, abuse, and waste in HEW programs that

were identified in the Inspector General's first Annual
Report. I have personally reviewed these plans and have
considered your couments and those of the Assistant Secretary
for Management and Budget and the Inspector General.

On the basis of this information, I have developed a detailed
set of numerical targets for the reduction of fraud, abuse,

and waste. The targets-specify, in dollar amounts, the °
reductions that can be achieved in problem areas identified

in the Inspector General's report, and in other problem

areas that have come to light. Each of you will be responsible
for meeting or exceeding these targets in the programs you
administer. Attached to this memorandum is a list of these

targets and related assignments.

I consider your efforts to achieve these goals to be of the
highest priority. Fraud, abuse, and waste deprive this

nation's most needy and vulnerable citizens of essential
benefits, waste tax dollars, and erode public respect for

the institutions of government, The reductions that can be
achieved in these areas are a critical part of our ongoing
efforts to discharge our public responsibilities with efficiency
and integrity, and to demonstrate that compassionate social .
policy is consistent with strong, effective management.
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In developing these numerical targets, the. figures in the
Inspector General's report were carefully examined and each
of you has been given an opportunity to review, comment on
and assess the basis for the numbers. As a result of that
examination, the Inspector General has reduced. some items
and increased a few; overall he has reduced his estimate ‘of
the amount of fraud, abuse, and waste by $838 million.
Roughly half of this reduction is attributable to errors,
due in part to unintended double counting. The¢ other half
of this reductlion is attributable to newly available data
that led the Inspector Gemeral to lower his original estimates.
I have attached an explanation of these changes.

Zven as revised, however, the overall estimate of the amount
of fraud, abuse, and waste -- ranging from $5.5 billion to -
$6.5 billion in FY 1977 ~-- demands further, urgent and =
tenacious action by the Congress and by the Department.  Of
the $5.5 to $6.5 billion, the Inspector Gemeral has reported
more than half of the losses -- ranging up to $3.79 billion -~
can only be attacked through new legislative authority,
additional resources, or, in some cases, through improved
understanding after further analysis and study.

We intend to move vigorously now to stem the losses' that the
Inspector General estimates are subject to attack under
- current law and presently available resources. If we do not
move vigorously to stem these losses, they will only grow, .
ear after year, because of inflation, growth in the number
of people served by HEW programs: as a result -of demegraphic,
economic and legislative changes, and inclusion of programs
not reviewed in the Inspector Generzl's Report that I have
asked him to include next year. R S ’

In close consultation with the Inspector General and the:
Assistant Secretary for Management and Budget, ‘each of you
has set ambitious but realistic¢ targets that acknowledge
human nature, the reality that there is no- such thing as a .
perfect, error-free system, and the legislative and operational
complexity of the programs for which you are responsible.
Over a three year period, the Department seeks, as developed
.by you and summarized below, to recover almost 2/3 of the
$2..74 billion in losses that we can attack under current’
law, a target that the Inspector General believes would be
an outstanding accomplishment in public management.

For Fiscal Years 1979 through 1981, thé rumerical targets
agd related assignments in your action plans call for reductions
or: . . -

-~ a.total of'$i,1>billidh'in 1979;
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-« a total of $1.7 billion in 1980;
o= @ total of $2.2 billion in 1981.

Because these projected savingsytargets will be affected by
future changes in law and available appropriations, they
will periodically be adjusted to incorporate such changes.

As the Inspector General also noted, elimination of much of

the waste and abuse will require cooperative action by the .
Congress or additional resources to better police administrative
performance in HEW. For example, the Congress is currently
considering several pieces of legislation, most importantly
‘Hospital Cost Contaimment legislation, which would accelerate
the Department’s efforts to eliminate fraud, abuse, and

waste. If the Cost Containment bill and other pending
legislative items become law,; we estimate that the following
additional savings can be realized: )

-~ a total of § .84 billion in 1979;
-~ - a total of $2.19 billion in 1980;
-~ a total of $4.04 billion in 1981,

Ae study and understanding proceed, to the extent that

- fraud, abuse, and waste can be reduced énly through further
legislative change or additional resources, I éxpect you to

incorporate the initiatives necessary to ‘achieve these

savings in both your fiscal 1980 legislative program recom-

mendations and your fiscal 1980 budget requests.

This priority effort to focus on the problems identifizd in
the Inspector General's report should intensify and build on
the many other important management initiatives we have begun
over the past sixteen: and one~half months. These include:

e Project Integrity, which uses computer techniques
to screen Medicaid claims of doctors and pharmacists
for fraud, abuse, and error. During the next twelve
months, these efforts will be expanded to include-
such other providers as dentists and clinical labora-
tories. 0

[ Project Match, which matches péyrolls and welfare
rolls to identify individuals improperly receiving -
-cash assistance,

. Operation Cross-Check, which uses computer techniques
to identify government employees who have defaulted
on student loans. ) Tk




33

[ The reorganization that joined Medicare and Medicaid
administration under the Health Care Finanecing
Administration in order to manage more effectively
the Federal health dollar and to reduce fraud abuse,

and error.

. The reorganization and consolidation of the student
assistance programs to put them on a.sound financial
footing;

] Consolidation of all cash assistance programs undex

the Social Security Administration; * .
. Timely development of criteria for the establishment
of State fraud and abuse units in Medicare and-

Medicaid as required by the Congress;

] Tightened control over grants and procurements;

. Development of major new dccounting and quality
control systems in Medicaid and Soeial Security
benefits aimed at reducing error rates;

D) Institution of a major initiatives tracklng system
to monitor departmental progress against specific
wmeasurable indicators of program pexformance, .
including the reduction of error rates; ‘

° Proposing major welfare reform legislation that would
consolidate all cash assistance programs on-a single
omputer system to reduce fraud, abuse, and erzor.

As the Inspector General, the Assxstant Secretary for -
Management and Budget and I have indicated to you, we realize
that there is no way to totally eliminate every aspect of
fraud, abuse, ‘and waste in HEW programs. - With many millions
of reciplents receiving monthly payments, with.eligibility

‘systems administered through hundreds of offices, and with

eligibility dependent upon the willingness: of individuals to
report changes in their status, errors and losses, whether
in private or public operation, are inevitable..  Moreover;
many of the programs that we fund are administered by States;
localities, or private institutions, whose management systems

-are not under our control, At the same time, however, thexe
‘are numerous steps that we can take -- both on our own and

in cooperation with other institutions -~ to.reduce significantly

- the amount of fraud, abuse, and waste in HEW programs.

I.am asking that on or before June 23, 1978, you submit te
me an action plan which outlines the steps you will take to
achieve the targets that have been established. ' This plan

should include a timetable. the measures you will use to
B

S ———e
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demonstrate your progress, and quarterly milestones -in terms
of these measures. I am also asking that you identify any
other areas that you believe are¢ prone to fraud, abuse, and
waste, and provide action plans for these areas as well. As
new legislation is enacted and budget decisions are made
which enable us to take more effective measures to reduce
fraud, abuse and waste, your plans and reduction targets
will be revised accordingly. o

In addition, on the 15th day following each quarter (beginning
with the quarter ending September 30, 1978), please submit -
‘to the Assistance Secretary for Management and Budget a

status report indicating your progress compared with the
targets, Within ten days thereafter, I will expect him to
submit to me: a summary ©of all POC quarterly reports.

The estimates established by the Inspector General do not
embrace programs administered by the Office of Human Development
Services. The administrative structure of these programs is
such that a longer term audit process will be required to
determine the incidence of frand, abuse, and waste in these
programs, and to establish meaningful targets for reducing
any losses. Accordingly, I am asking the Assistant Secretary
for Human Development Services to work with the Inspector
General and the Assistant Secretary for Management and

Budget to accelerate the audit process and other control -
mechanisms. I shall expect to receive an action plan for
this effort om July 14, 1978, and quarterly réports beginning
with the partial quarter ending Septembér 30, 1978.

I know of no aspect of this Department's activities that is

of more critical importance than the effective management of
our programs. . As I have said on numerous occasions, our
compassion must be disciplined by efficienecy and competence.
This Department's capacity to provide urgently needed assis-
tance to millions:of vulnerable people will be directly.
-enhanced by reducing fraud, abuse, and waste in our programs.
I expect each of you to place the highest priority on reaching
and, if possible, surpassing these numerical targets.

4 Jéseph Al Califzo, Jrﬁ :

ce: Heads of 0S Staff Offices
Principal Regional Officials

Attachment




June 6, 1978

EXPLANATION OF $838 MILLION REDUCTION
{(Millions of Dollars)

Defects

LA

- page’1 of 2

NEW DATA ;
ORIGINAL IG SUBMITTED TOTAL . : .REVISED -
ITEM ESTIMATE ERRCR BY POC REVISION EXPLANATION ESTIMATE :
savings from $ s8 -5 17 =517  Revised . $41. 7
Medicaid/Medicare estimate. : :
Common Audit .
Increased Home 15% -~ 81 =~ Bl More patients are on 92
Care for Renal home dialysis than
Dialysis Patients original estimate
B showed. i '

. Medicare Provider 14 =~$141 ~141-. - These ‘s,ums were. o 8‘2
Overpayment - - s . recovered. ~ 7 . S
Excess Hospital 1120 - 236 « 236 - Cost to maintain is 894-

S Beds ¢ S = less than IG estimate,

Unnecessary 655 -~ 55 - "85 “Revised estimate. Ce00
surgery B ' :
Excessive 73 - 33 ~ .33 Revised estimate. RERTRE (/35
physician : N :
Gosts - ,

X~Rays Genetic 84 - 84 - 84 Revised esfimate. o




NEW DATA

GCRIGINAL IG SUBMITTED TOTAL REVISEL

ITEM ESTIMATE - ERROR BY POC REVISION EXPLANATION ESTIMATE
AFDC Erroneous $490 -$28 -$26 More recent data $462
Payments .
AFDC Fraud and 145 -139 - 13% Dowble count; amount . 6
Abuse is included in

. Erroneous Payments,
8SI Erroneous 310 - 18 - 18 More recent data 292
Fayments
SST Overpayments 23 -23 - 23 Double count; amount 0
to Nursing Home is included in
Residents ) Erroneous Payments.
National Direct 49 + 20 + 20 ‘New data shows more 69
Student Loan leakage through
Program excessive cash
: = - balance.
OE-GSLP Fraud 187 - 44 ~ 44 Cowble count; amount 143
“and Abuse is included in

default estimate,
Unmet: Audit 173 + 15 + 15 Increased number of 168
Needs audits will uncover
. additional disallowed
costs.
Other 118 + 6 + 6 124
$836

Page 2 of 2

98
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ARGETS TO REPUCE FRAUN, ABUSE, AND VASTE IN HFALTH CARE
PINANCING ADMINISTRATION (HCPA) PROGRAMS

Included below are the HCFA targets to be reached as part of
the Department-wide objective to reduce fraud, abuse, and
waste. Targets 1 through 7 are those that are planned to be
achieved within current authority or resources (1nc1udlng
resources reguested in the FY 1979 President's budget).

These are either (a) directed spec1f1ca11y toward problem
areas identified in the Inspector General's report, or (b} .

directed more bxoadly at controlling Medicare and Medicaid
costs.

’

Peductlon Goals (exclusive of cost)
(Dollars in. Millions)

FY 1979 FY 1980 FY 1981
1. Ineligibility, errors,
third-party liability,.. 8272 $538 $797
2, Fraud and Abuse....eene 59 116 . 127
3. Audit and costvreviews.. 17 : - 17 P Y §
4. PSRC hospital review.... a2 134 . 136
5. PSRO review of X-rays... ~0- 1 ) 6
6. Lower limits for routine
hospital costs (Section ’
223)veiienaenaneireanen 50 50 50
. 7. penalties in Medicaid... -0- 252 - 375
PotalS e ieeusovsananss $530 $1,108 81,508

‘Achievement of the first four of these. ob,ectives'is already
subject to Depaltmental monitoring under the Major Initiatives
Tracking System.. However, if there 1is any slippage in attaining
these goals, it should be immediately noted -and an analysis and
action olan prepared to correct the 51tuatzon.;

Deflnltlve data sources and 1ndlcators for measurlng
achievement of each of the. above reduction goals and
for tracking costs have not yet been developed.  These
should be submitted to the ASsistant Secretary-for
Management and Budget by June 23,1978, For the target
related to unnecessary x-rays, HCFA should coordinate
with PHS' plans. for developing new standards for x~ray
use, .. o> . .

The estimate for the impact of section 223 of P.I. 92-603
is tentative: and will be revised based on the. vending
. dec1510n on what 11m1ts will be effective in July.




The 1873 buiget assuned legislation imposing a penalty

n States which failed to meet quality control targets.
Curtently, discussions are underway with States to

develop improved guality control regulations which may [
replace the legislative proposal. This target will be

revised when these negotiations are completed.

Foi the following areas, future targets depend on. {a) the passage

of authorizing legislation or, as applicable, (b) appropriation

of funds for any necessary new resources. (Goals identiflied below
are tentative savings, exclusive of costs.) For these items, plans
are not required at this time. Once legislation is enacted or
resources are appropriated HCFA should prepare plans in coordination

with the Office of the Inspcntor General and the Assistant Secretary
for Management and Budget.

8., Hospital Cost Containment

legislation- FY 1979 -FY 1980 Fy 1981
Effective date (Administra-
tion's bill) 10/1/78: $730 $2,030 $3,760

o The plan should specify data sources and indicators for
measuring planned reductions. This target will be adjusted
to reflect legislation finally enacted by Congress.

9. Ancillary hospital costs - FY 1979 FY 1980 FY 1981

Pending legislation assumed )
effective 10/1/78.v.cvrenvans $40 $44 $48

o Anuillary hospital costs (i.e., lab, x-ray) are those for
whi~zh charges are customarily made in addition to routlne
service costs. The plan should include legislative proposals
to be considered as part of the FY 1980 program. The effect
on the target should be estimated.

10. Renal dialysis - FY 1979 FY 1980 FY 1981

Recently passed legislation
Requires Presidential signature X
effective date 10/1/78...4vv. $l4 $40 $55

o The plan for implementing this legislation should 1nc1ude
(a) specific actions that will be taken to encourage -an increase
in home dialysis and (b) data sources and indicators that
will be used for measuring reductions and related costs.

11,. Unnecessary beds - FY 1979 FY 1980 FYy 1981

Pending legislation assumed .
effective 10/1/78.ivieeeinnsn ~0~ $35 $112

o The target assumes the passage of pendlng legislation
which limits federal participation in capital expenditures,
thereby restricting amounts spent for unnecessary beds.




39

The target also includes new initiatives which would provide
project grant support for converting or closing hosnital
beds, such as funds for retraining and meeting mo:tgage
payments. The targets could vary, however, depending upon
Congressional action with respect to legislation

in this area and administrative steps taken within

the Department. Thus, the plan should include:

a. legislative propesals that should be considered
as part of the FY 1930 program.

b. a plan for coordination with the Health Resources
Administration regarding their plans to reduce
excess hospital beds.

¢, data sources and indicators Y4CFA will use in
measuring planned reductions in Medicare ang
Hedicaid expenditures for unnecessary hospital
beds.

For the following areas, the Administration is currently

developing proposed legislation. Once authorizing

legisiation is passed, HCFA should prenare plans to

achjeve the following reduction targets.

12.

13.

Common audit - FY 1979 FY 1980 FY 1981

Proposed legislation. ,

Department to transmit to .
Congress. OMB clearance

reCeived. ieersaarosanacacnan $41 $41 $41

o The plan should specify data sources and indicators for
measuring planned reductions and tracking related costs.

Provider Inteqgrity - FY 1979 FY 1980 FY 1981

Proposed legislation .
undergoing OMB clearance... $10 '$20 $31

OMB is reviewing proposed legislation which would impose
civil money penalties on fraudulent providers.

Por the following areas, targets will be assigned at a later

date, based on plans and declision papers which HCFA should

submit to the Assistant Secretary for Management and budget

by June 23.

14,

Excessive nursing differential

o Medicare currently pays 108.5 percent of the average
hospital nursing care costs allocable to Medicare
patients based on the presumption that elderlv patients
require more. intensive _nursing care than other patients.
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16.

17.
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An attempt by the Department to eliminate the Jdifferential
was enjoined in a suit brought by the American Yospital
Association {AHA) on the ground that. the Department

had not conducted sufficient study of the impact

of withdrawing the differential., HCFA should submit

an options paper which discusses the validity and size

of the Jdifferential, legal issues, and the cost-benefit

of new research.

Unnecessary surgery

o

2 preliminary estimate indicates that 17% of all surgical
procedures funded hy Medicare and Medicaid are unnecessary.
HCFA should submit a plan for (a) developing an adequate
data base for estimating loss and measuring reductions

in the rate of surgery for HCPA beneficiaries; and

(b) developing indicators for measuring reductions

in surgery rates for at least several specific procedures
most likely to be performed unnecessarily as deter-

mined through PSRO reviews.

Unnecessaly hospital stays due to inpatient'surgery

o

Unnecessary hospital stays are directly affected by

PSRO actions taken against unnecessary surgerv in hospitals.
HCFA should include its plan to reduce expenditures
attributed to unnecessary hospital stays as part of

its plan to reduce unnecessaty surdery in general.

Additional reduction goals not included in any of the above
that would complete a comprehensive HCFA plan to reduce waste,
abuse, and fraud.
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TARGETS 0 FERUCF TFRAUN, ARUGE, \“ VRASTF
PUALIC AEALTIL SEFVICE

PHS Er:or Reduction Target

while the PHS is not beling assigned 3 sovecific reduction
target, PHS is responsible for taklnq ‘the lead in develoning
action plans to achieve the follow1nq reductions ‘ani
coordinating them with HCFA. (HCFA will include these
reductions in its Medicaid and “edicare targets.)

Unnecessary Reds

-~ A jeduction target of $35 million in 1980 and s1l2°
million in 1981 has been assigned to HCFA, assumina
" passage by October 1, 1978 of the nroposed grant
program to assist Hosnltals to close or convert
existing beds.

-- No specific reduction targets are beinj assigned
to reflect current initiatives in certificate~of-
need reviews, reviews of capital expenditures
under section 1122 {of the Social Security Act),
and the impact of national planning guidelinss or
inter-Departmental agreements on reducing excess
beds. These actions are geared to preventing further
increases, but develooment of a method for measuring
the impact of these initiatives is essential.

-- By June 23 PHS should submit a plan with a specific
time-table for:

~ ¢ontinuing to track the number of excess beds in the
country,

~ working with HCFA to track the impact of current
and proposed initiatives to avoid additional or
eliminate excess beds. (Fach element should be
separately tracked.) :

- recommendations fo any further legislative proposals
that should be considered as part of the FY 1980~1982
program. . : )

Unnecessary X=1ays

-- FDA should develop a olan encompassing its existing
initiatives to eliminate unneeded X<~rays, which will
result in a reduction target of $1 million in 1980,
and $6 million in 1981 for Medicare and Hedicaid,
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-- Achievement of the current reduction objectives
is to be subject to monitoring under the Major
Initiatives Tracking System, the vehicle currently
used in the Department to monitor performance against
specific objectives. Mowever, if there is any slippage
in attaining these goals, the Secretary and Assistant
Secretary for Management and Budget should be immediately
alerted and an analysis and action plan prevared
to. correct the situation.

-~ Az part of its FY 1980-1982 budget program, PHS should
submit decision papers outlining any new initiatives
to make additional savings, but which require decisions
concerning increased staffing.

Grant and Contract Piocedures

Although the IG did not include this area in his First
Annual Report, current audit activities indicate that
research grants and contracts procedures are in need
of review. PHS is in the process of developing

an action plan to correct deficiencies in this area.
This plan should concentrate on improving competition
and avoiding conflict of interest in the grants and
contracts awards process, and PHS should closely co-
ordinated its activities with ongoing efforts of the
Assistant Secretary for Management and Budget and

the Office of General Counsel. The PHS action plan
should alsoé include an analysis of options regarding
organization and procedural changes related to improving
grants and contracting procedures.
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TARGETS TO REDUCE FRAUD, ABUSE, AND WASTE IN SOCIAL SECURITY

AFDC and SSI Error Reduction Goals Which are Plamned to be Achieved
Within Existing Resources:

1979 1980° 1981

AFDCicenrvesnonscinsannacnonerssass $ 89 $110 $123

EXTOr Largeb.ssseecvsscrncovenes 7.3% $7.0% 6.9%
3 S $100 $130 $160
EXror taxrget.reeccrereessssasins 4,37 3.9% 3.5%

Achievement of these objectives is already subject to the Major Initiatives
Tracking System and the Department's cost saving monitoring efforts.
However, if any slippage in attaining these goals becomes apparent, the
Assistant Secretary for Management and Budget should be immediately alerted
and an.analysils and action plan prepared to ¢orrect the situation.

Additional Efforts

A target is not being-assigned at this time to achieve additiopal AFDC
savings based on the proposed management. initiatives and impact of pending
legislation you fddentified. SSA should prepare for review a more complate

analysis and action plan for each proposed initiative aund legislative
option:

-~ include in your analysis net savings resulting frow legislation

. . providing incentives to States to expand thelr use of ADP systems
and the impact of ,the proposed legislation to standardize the work
expense rules, ’

&

-~ your plans for improving A¥DC program operativns should be developed
with the objective of achieving at least a five percent payment error
tate by 1981,

A specific cost savings target will not be assigned for social security
payments until better data are available which isolate the degree of error
and the factors which cause it. SSA's plan to establish new Title II
quality assurance systems must be maintained on schedule and the Assistant
Secretary for Management and Budget should be kept fully informed of all
progress. In the interim SSA should provide (1) an analysis of identified
overpayments which are not recovered by SSA and (2) include in its 1980
budget submission, options and resource requirements for expanding quality
control activities in other known error prone processeés—-e.g,, expanded.
indtial disability claims reviews and continuing disability investigations.
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. TARGETS TO REDUCE FRAUD, ABUSE, AND WASTE IN
OFFICE OF EDUCATION PROGRAMS

achieve the following minimum reduction goals given
current law and resources:

(dollars in millions)

FY 1979 FY 1980 FY 1981
Student Financial
Assistance..seesees $284 $320 $345
Title I ESEAcecvsrsenn 22 34 34
Total Reduction.... $306 $354 $379

The action-plan for reducing fraud, abuse and waste in education
programs’ should include:

o A timetable for completing the major action steps required
to achieve these reductions., This timetable should
incorporate activities for existing initiatives in student
aid. :

o A definition of the measures that OE will use to gauge
progress against the targeted reductions and quarterly
targets of performance using those measures.

o A description of any other ongoing initiatives to avoid
waste.

o A decision paper which outlines in detail, alternative
ways for eliminating the backlog of defaulted Guaranteed
and Direct Loans over a four to five-year period.

Include a description of the additional resource reguire-
ments under each alternative, along with an analysis of
the expected results of those additional resources.

o Additional reductions should be indentified based on
enactment of pending legislation for Title I ESEA which
would increase funds for State administration which could

be used for monitoring, auditing, and other compliance
activities,

o Briefing papers describing any other .new initiatives
for reducing fraud, abuse, and waste, including plans to
implement the new activities.  These plans should include
a description of additional resource reguirements and an
analysis of their impact on the problem areas.
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i TARGETS TO REDUCE FRAUD, ABUSE, AND WASTE IN
: ADMINISTRATIVE AND SUPPORT COSTS

The action plan for eliminating unreasonable:administrative
and support costs (indirect costs) should include:

o Improved appirc iches for estimating: 1) total
indirect cost reimbursements. (i.e., in contracts
and discretionary and formula grants); and
2} the size of unreasonable indirect costs.

[} A commitment to achieving the following reductions
which are minimum goals given current law and
resources.

(dellars -in millions)

5 FYy 1978 FY. 1980 PY 1981
L Reductions in : ;
Indirect CostS...,... $15 - 816 $17
o A timetable for completing the major action steps

required to achieve these reductions:

o A definition of any measures, besides disallowances,
which will be used to gauge progress against
.eliminating unreasonable indirect costs, and
quarterly targets of performance; using disallowances
and these other measures.

o Costs associated with major action steps.

0 A brief discussion of how the goals relate to the
Major Init.i=tives Tracking System.

o] Decision papers detailing any new resources the
Assistant Secretary for Management and Budget
needs to do a better job in eliminating unreasonable
indirect costs, along with an analysis of the expected
results these additional rezources will produce.
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TARGETS TO REDUCE FRAUD, ABUSE, AND WASTE BY
CONDUCTING MORE INTENSIVE AUDITS AND FIMANCIAL REVIEWS

_The action plan for conducting more intensive audits and
financial reviews should include:

[¢] A commitment to achieving the following reductions .
which are minimum goals given current law and '
resources. .-

(dollars in millions)

 FY 1979 FY 1980 FY 1981
fIncreased ‘Audits and ) T -
. Financial Reviews.. $15 e .. 830 ... 530 .- 7
N _AFDC Fraud-and Abuse. $12 $12 T T U812
Medicare/Medicaid T " :
Fraud and Abuse,... .$10 515 $20 .
Total $37 v ss7 T sg2 ’
o A timetable for completing the major action steps

required to achieve these reductions.

o DeeisTUn\nanens_detall1ng 1) how the Departnent
nlght reallocate its existing resources to increase
the impact of its audit and financial review efforts; j
and 2) the _new resources the Inspector General 4
needs to do a better job -in fighting fraud, abuse,
and waste, along with an analysis of the expected

results the IG will achieve with these additional
resources., M
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Mr. Morrts. In our next annual report we will ‘Lttempt to review
in retrospect the value and uses of this type of inventory and the
progress made by the Department in acting on its findings.

As we wrote the committee staff on May 11, we expect continuing
congressional, GAO and departmental studies to reveal some other
areas of potential savings, A prime illustration is the current plan to
apply quality control measures to social security payments systems,
starting this fall.

The second subject of our report concerns the Audit Agency. Its
biggest challenge is how to cope with a worldload of over 50,000
auditable entities—that is all of the grantees and recipients of HEW
funds that need to be audited—and how to follow up on actions taken
on past audits. Over 6,700 audits were processed last year. That num-
ber will grow in the future,

Third, we discuss the Office of Investigations, which has experi-
enced continued worlload growth and increased results have ensued

“from its efforts. Nothing less than a 100-percent increase in its

professional staff, in our ]uddment will be adequate to cope with a
workload which now totals about 1,000 cases. The report describes
some 113 convictions resulting from HEW investigative efforts,
including the Office of Investlgatmns and the Health Care Financing
ﬁxcllanmlstratlon, in 1977—the majority of these being in the health
o ‘

Further, the report deals with our special initiatives, which we will
discuss later, They have been aimed in the first year in the following
areas: First, health care, particularly the medicaid claims payment
area; second, public assistance payments under AFDC; third, student
financial assistance; and fourth, contracts, grants and code of conduct
matters.

We expect these areas to continue to consume the major part of
our new initiatives in the current calendar year.

Last, the report makes 18 recommendations, six of which suggest
additional statutory authority which would prove beneficial. These
are enumerated in attachment 1 to this statement, and two others
are discussed in the statement on page 16.

Now I would like to mention briefly projects 1nteO'11ty and match
and to ask the question: “are they cost effective ?’

Senator Nunw. We will have all of your attachments as part of the .

record here, without objection.
Mr, Mogrs. Yes, sir. Thank you.
- [The attachments follow 1]

ATTAOHMENT 1

SUMMARY OF RECOMMENDATIONS To MNTANCE THE FFFECTIVENESS OF
HBW Errorrs To CoMBAT FRAUD, ABUSE, AND WASTE

‘(Ax;ticleswithb» asterisks require statutory action)

-1. The OIG should conduct a periodic inventory of “best estimates.” Con-
mnumg efforts should be made to expand and sharpen these estunates and to
seek more scientific meéasurement techniques,

‘2. The losses due to management and systems deflciencies appear to receive,
too little attention in terms of staff resources applied. A study of the implica-
tions of this and recommendations for action will be a continuing OIG objective.
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It is believed that tighter “front-end” controls over eligibility determination and
claims payment procedures, simpler reimbursement techniques, and higher
standards of integrity on the part of all concerned are essential to such improve-
ments.

8. Ultimately, an additional 1,382 staff-years may be required to enable the
Audit Agency to give timely attention to its total workload. In the meantime,
augmentation by 60 staff-years of contract support, and 60 in-house personnel,
will permit the present level of effort to contmue, including about 120 staff-
years devoted to fraud ‘and abuse mmatwes This is presented in the FY 1973
budget.

4. Continuing attention to reducing the number of unresolved audit reports,
and associated dollars, is imperative.

5. Our analysis of the handling of cases referred to the Department of Justice
reveals an average of 2.5 months between referral and indictment, in those
caseés where indictments are returned; and an average of 1.5 months between
referral and declination for OI cases and 5 months for OPI cases. It is apparent
that more uniform and reliable systems of reporting and collating these data
are needed for the future. However, we are pleased with the response of the
U.S. Attorneys—and of headquarters officials of the Justice Department, both
in the Civil and Criminal Divisions—during the past year.

6. OI should gradually relieve OPI of responsibility for Medicare and Medic-
aid fraud investigations as expansion of the OI staff permits. Joint planning of
this transition is essential.

7. Project Integrity should continue as a series of national health care initia-
tives, conducted as a partnership between HEW and the Stafes, The States
should participaté in planning future initiatives at an earlier point. The pattern
of resistance by the nursing homes in permitting HEW access to records is
noted and Congress will be kept informed.

8, The Office of Investigations (OIG) and the Office of Program Integrity
(HCFA) witnessed a successful year of convictions resulting from their investi-
gations—a total of 118. In addition, the States reported 129, and the ¥FBI 23.
The immediate problem is a caseload of 1,849 cases, of which OI has full re-
sponsibility for 538; OPI for 313 (36 cases are being worked jointly with OI),
BSIFA for 23, and the States under OI/OPI monitorship for 475 Project In-
tegrity cases. We have concluded that OI must double its staff (from 114 to 214)
to cope with this load. This is provided in the FY 1979 budget. We will assist
in evaluating related staffing needs of other HEW components in the future,
especially OPI and BSFA.

*9. A “Civil Money Penalties Bill"” is essential to permit more effective civil
sanctions against those who defraud the health care programs.

*10. Congress should clarify the intent of the “Free Choice of Provider” pro-
vision in respect to competitive procurement of laboratory services, medical
appliances and accessories—and perhaps of other supporting services of a non-
personal nature. '

11. Project Match initiatives should be expanded and conducted on a regular
recurring basis. Delays now being experienced in obtaining timely permission
to match Civil Service and Department of Defense tapes are noted on page 51
of the Annual Report. These may be overcome when guidelines, now in prepara-

- tion, are promulgated. The Deputy Inspector General is participating in drafting
these guidelines.

*12, Congress may wish to endorse a regular program of matching State
welfare rolls against other files—including Federal military and civilian em-
ployees, private employer wage reports, State employees, Child Swpport En-
forcement, mortality data, SSI files, and SSA (Tltle II) benefits payments files.
This would expand upon the policy established in Section 411 of P. L. 95-216 in
respect to wage data exchanges.

*13. The Office of Family Assistance needs a significantly larger "rcaff to carry
out an adequate program of training and technical assistance to support State
programs for reducing fraud, abuse, and waste. In this connection Congress
should extend to State AFDC programs the same statutory funding benefits

that are now available to States under the Medicaid program for (1) develop- .

ing and operating management information systems, and (2) establishing fraud
control units. . .

*[his requires statutory actlon,

s,




i

H

i
3
i
g
4
i

o o it 0

TN i = b S e S S i i P

49

*14, To support the accelerated collection effort of the Bureau of Finaneial
Assistance, authority to utilize IRS address data in the National Direct Student.
Loan collection effort would be highly beneficial. H.R. 8746, now pending, would
permit this.

*15. Congress may wish to state, as national policy, the desirability of match:
ing Student Financial Assistance default files—Federal and State—against
public payrolls, both Federal (including military). and State.

16. More attention is needed to the education of employees and managers on
the cause and prevention of code-of-conduct violations and conflicts-of-interest.
This should be a joint initiative between the Assistant Secretary for Personnel
Administration and the Office of Inspector General.

17. The OIG should continue joint initiatives with the A551stant Secretary for
Management and Budget in upgrading the professionalism of contracts and
grants managers. '

18 The O1G@'s new “Barly Review’ service to colleges and universities. should
improve accounting and reporting systems required to- support performauce
under Federal research grants and contracts. Pronmipt penalties should be applied
in those instances where mst1tut10ns do not meet adequate’ standards :

~ATTACHMENT 2
CASELOAD IN OFFICE OF INVESTIGATIONS BY PROGRAM OPERATING COMPONENT AS OF JUNEk30, 1978

o ) . ““Pending Pending .

Principal operation component aclive: Inactlve - -Total
Ofice Of EABCRHON. __ v ommdome ook ammmm e e e imcmmmmmmmeee 109 69 . 18
Health, ... ... Lemicesmmamecamemmiadnisasan 32 ) 38 .
Office of Human Development. .. v oinoe e iaen 8 0 3
Social Security Administration. . . 39 9 48
Qffice of the Secretary__..__._.__.... e 17 1 18
Health Care Financing Administration. .. . 123 20 143

Subtotal . ce s - ’ 328 105 433
Project Integnty... - 56 445 501
Project Mateh__ v oo oo m e mmeamemen . ‘3 0 23

L] DU O S I S 407 550 957
Average man-days estimated for completion of each pending active case in 10 reglons 59,5
Average man-tays estimated for completion of each Project Integrity case .. ___._ N 441
Average man-days estimated for completion of each Project Match case.._ ... 2

Estimated man-days for completion of all pending active cases In 10 regions. o ooain R 24,220

$119.9 man-years, '

Mr, Morris. We believe that & primary value of our office lies in 1ts
ability to ploneer mew efforts, working in partnership with the
responsible HEW officials, as well as with other Federal and State
agencies. Some of these new initiatives will be more successful than
others since most, are experimental and are being done for the first
time. The veal test of their value is whether we and the States learn
new ways of detecting and preventing fraud and abuse, and apply
these findings to conserving the resources expended.

T would like to discuss brleﬂy our two major 1n1t1at1ves Jnown as

Project Integrity and Project Match.

- First, Project Integrity, which began one year ago, is in m1dstream.
It is an effort to spotlight abuses by physicians and pharmacists in
every medicaid State, plus Puerto Rico and the District of Columbia.
Qut of 2458 cases selected for intensive review, ‘the scorecard as of
July 14 was as follows:

—=517 cases have been selected for full field lnvestlu&tlons, eaning
that they represent potential criminal violations. To date there ha,ve
been—one more was added yesterday—a total of 18 1ndlctments of

*This requires statutory action




50

which 4 have gone to convictions so far. Qur best judgment is that
another 160 cases will prove to have prosecutive merit.

—Then there are 605 cases that were chosen for recoveries or
administrative sanctions. Thus far, claims for restitution in excess of
" $2.6 million—we added another $500,000 yesterday—have been ini-
tiated by the States.

Third, there are 519 cases still under preliminary review to ascer-
tain in which category they will fall.

Finally, we found 817 cases which have been closed, warranting no
action. '

The problems being encountered are very familiar to this committee.
They consist of false claims for services not rendered, inflated billings,
substitution of generic for brand name drugs, over-billing for
Jaboratory services, as well as, simply, erroneous billings.

The cost of this project at the Federal level, is estimated to be $8.2
million when fully completed. We believe that if we break even on
our direct costs for this type of effort, obtain a sizable number of
indictments and convictions and, in addition, have a profitable learn-
ing experience in most of the States, the project will be highly cost-
effective.

- However, we have also concluded that such nationwide efforts are
very difficult to manage effectively when the work stretches out over
a period of 1 to 2 years. We are depending on a work force nation-
wide of between 350 to 500 Federal and State personnel.

This level of effort becomes extremely difficult to sustain over a long
period. Hence we are planning the next series of Project Integrity
Initiatives, with respect to areas in dentistry and laboratories,
around an intensive effort in a few States having a high degree of
interest or expertise in the specific subject.

We are now discussing this approach with selected States and are
encouraged by the response. If this approach succeeds, we now plan
to continue such initiatives over the next 2 to 8 years and to cover
systematically each of the major segments of the health care field.
This will enable us to test the most effective techniques of detecting
fraud, abuse, and waste, including, where applicable, computer
sereening techniques. Research is being conducted on outpatient
services, medical supplies and equipment, transportation, other prac-
titioners, nursing homes and hospitals.

Our second major effort is called Project Match. This project is
designed to check the Federal payroll, both military and civilian, for
those who may be abusing federally-financed welfare and student aid
programs. Two principal efforts have been initiated and others are
in the research stage.

First is the computer match of Federal employees, some 4.8 million
names, against the AFDC rolls in 26 jurisdictions, representing 78
percent of welfare recipients. This resulted in identifying over 30,000
cases of potential abuse. We expect that about 4 out of 5 will
be found to be eligible or not a problem. Those found to be ineligible
or overpaid will be adjusted and funds recovered where applicable.
Those who have a high criminal potential will be turned over to U.S.
attorneys for possible prosecution. '

e e ———— o
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This is a very time-gensuming effort since it involves partmlp‘mon
by numerous Federal agencies, by the State welfare aﬁenoles, and by
the U.S. attorneys and the FRI,

Senator Nunw. Mr. Morris; what kind of cooperation are you get-
ting from the Justice Department on prosecutions? Do you have a
crood working relationship? If so, at what level of the Justice
Depaxtmenf

My, Morris. Sir, we have a splendid relationship. It began before
I took office, as o matter of fact, with the Criminal Division, working

with the present Deputy Attomey General, and the head of the '

Criminal Fraud Section.

We are working with them on a day-to-day basis. Mr. Ruff Imows
that area well. He might want to amphfy on this if you would hke
to pursue ik.

Senator Nunw. My, Ruff? '

Mr. Rurr. Senator, I think it is fair to say that we have had
excellent support, particularly from the Fraud -Section of- the
Criminal Division and from the civil ¢ounterpart of that section as
well, not only support for individual cases as they develop but real
1nterest in trying to work with us on some of these projects and on
some broader attempts to get at the detection of fraud and do
something about it

I m1crht say, too, that the U.S. attorneys’ \Vhlte Collar Crime
Committee has met with me and with the Assistant Inspector General
for Investigations to try and ensure that the U.S. attorneys offices
around the Lountxv are appropriately responswe to I]’L‘VV’S concerns.

Senator Nuxw. Thank you.

Mz, Morrts. Our estimated cost to complete this plnse of Project
Match is about $1 million. This is a much less expensive program.
This amount has already been saved in actions to date, we believe.

We are projecting total Federal savings of $5 to $6 million, based
ON TeMOVIng mohvflbles from the rolls and reducing overpayments.

We have recently invited all other States to join this project. Of =

the remaining 26, 20 have thus far submitted their data to us.
Senator NUNN Is that $5 to $6 million a total 11fet1me cost or a
1-year cost?
"Mr. Mornrs.- That is a 1-year cost, so in effect it 1s a recurring cost
potentially, over many years.

Senator Nuxy. Are you saying that on this p%LI‘thlﬂiLl prorrram ‘

you expect to save five to six times as much as it cost in the fivst year?
Mzr. Morrzs. Our direct cost, yes, sir. That- does not include State
costs,

One of the inter estma bypl oducts of this exper: mlent is the ‘xblhty‘

to match each State 'mfunst each other State in search of double-
dippers. In 26 ]uuschctlons checked, over 9,000 cases of potential
duplication were identified. We are still in an early phase of testing
this technique but believe that this match can be made efficiently and

*at a low cost at the Federal level, perhaps once each year. ]
Another match-of the Federal payrolls has been made against the
- default file of the guaranteed student loan program. The 6,783
Federal matches were identified, incl udmv HEVV and are bemv '
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actively followed up for collection. It is expected that a high per-
centage will be returned to repayment status. This is part of a
nationwide effort by the Office of Education to attack the large
backlog of defaulted loans.

We are continuing to work on a variety of match-type projects.
One will be a match of Federal employment, both military and
civilian, against the supplemental security income files. Another is
the service bemrr rendered by Social Security to interested States In
matching wage “data versus AFDC rolls, as authorized by Congress
in section 411 of last year’s social security amendments.

Senator Nu~wn. On that point, I was, along with Senator Long and
several others, an author of the Runaway F Fathers bill. Is that what
you are talking about ?

Mr. Morrzs. Sir, that is another program, the child support pro-
gram. We are \VOlelllO“ on that part with social security.

Senator Nuxy. This is a different program you are describing here
from that Runaway Fathers bill ?

Mzr. Morrrs: Yes, sir.

Senator Nuny. What jurisdiction do you have over the Runaway
Fathers legisiation in yonr department?

Mr. Monzis. Only the kind of jurisdiction we enjoy with respect to
all programs under our laws, which is to work with them and
coordinate their efforts, as appropriate, within the department and
with other agencies.

The child ¢ support program is very active and vigorous from what
I have seen of it. We have not spent as much time “with them so far
as we have with some of the others I am describing.

Senator Nuww. Then that is being handled at the program level
and not the Inspector General level.

Mr. Morrzs. Yes, sir.

Senator Nuwn. Secret‘uy Califano made a report on tlmt yesterday
and estimated a half billion dollars in savings per year.

Mr: Morris. Yes, sir.

A third experiment we are beginning is that of matching death
tapes from selected States aga,lnst various payment files, such as
again social security, SSI, and medicare.

“On the whole, we believe these initiatives have demonstrated their
value and should be continued. Among the suggested legislative
initiatives which appear in attachment 1 are three which bear upon
this matter.

[ At this point Senator Percy entered the hearing room.]

Mr. Morris. Turning now to our workloads and backlogs. We
reported to Congress in our third quarterly report that the Office of
Inspector Gcncml has been unable to achicve its authorized strength
of 1,064 positions during this fiscal year because of insufficient fund-
ing. I]’ence, we have been unable to fill 90 vacancies which have been
approved by Congress.

At the same time we have applied substantial AA and OI resources
to the new initiatives described above—in fact, well over 150 staff-
years—which had not been contemplated in the 01‘10‘1119.1 budget. Thus
we now have rather excessive backlogs which we cannot, continue to
tolerate. If our 1979 budget is ‘Lpploved however, it will enable us
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to manage this workload adequately and to continue the special
initiatives. ,

Briefly, the Office of Investigations, as of June 80, had 957 cases
on hand which will require 120 stafl-years to complete. That analysis
appears on the last page of our statement.

Under today’s authorization we have 77-field staff available to work
these cases, including those assigned to Project Integrity and Project
Match. Hence, there is approximately a 2-year backlog of case work
as of today.

Senator Nunw. Let me ask you this: You say you have 1,064
positions during this fiscal year that you have been unable to fill
blecause of insufficient funding. Yet you say the Congress has approved
this.

Mr. Morris. Yes, sir.

Senator Nunn, Where is the block in the funding ?

Mr. Morris. Let me expand on that. The authorized strength is
1,064, There are 90 vacancies out of that number which we have been
unable to fill because money was not available. The budget for this
year was raade up long before we were created. The Office of Budget
simply underestimated our needs. There is nothing we could do about
it this year except ask for supplemental moneys. We have done that
and are hoping to get some relief in the last months of the fiscal year.

Senator Nux~, Do you have enough money in this year’s budget?

Mr. Morris. The budget is fully adequate if approved. :

Senator Nuwxn., Would you keep us informed if there is any hitch
along the way ?

Mr. Morrzs. We would be delighted to do so.

Senator Javers. While there is a little interruption, might I say to
both of these gentlemen how much I appreciate this work. Also, I
have been thumbing through your testimony, because I have to go
elsewhere shortly. T see one thing here that we ought to look into
which relates to the practice of hospitals dealing with medical
residents and the possible diversion of what are medicare fees
essentially. I will have our staff in Human Resources dig into that.

Mr. Morr1s. Very good, sir.

Senator Javrrs. If you would be kind enough to cooperate and if
you will refer the necessary materials.

Mr. Morris. Very good, sir.

M. Rurr. Fine.

Senator Javirs. Thank you, Mr. Chairman.

Mr. Morris. For the Investigations Office, the 1979 budget will
enable this professional staff to *acrease to 160, or a 100-pervcent
increase. If 120 spaces are devoted to reducing the present backlog
to a 12-month basis, 40 staff could be allocated to new work., We think
this is a sound objective. '

We are planning to devote this staff to assuming the Jarge criminal
caseload which up to the present has been performed by the Health
Care Financing Administration, Arrangements to take over that load
have alveady been consummated L

Looking at the Audit Agency for a moment, for the past several
years the Audit Agency has projected its total annual requirements
to cover some 50,000 auditable entities. Its workload status versus the
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staff needed is shown by the table I have outlined in my prepared
statement. I won’t read the table except the bottom line which says
they need an additional 1,382 staff in addition to the 900 currently
authorized if they are to do an optimum job.

[At this point Senator Sasser entered the hearing room.]

Mr. Morris. The analysis illustrates that the Agency has long been
in a deficit position.

The new demands to support investigations and to provide leader-
ship for Project Integrity and Project Match have placed a further
drain on its resources of over 120 staff-years. This too must be added
to the basic deficit of 1,382,

To compensate for the additional drain, we have requested, in the
fiscal year 1979 budget, funds to contract for 60 staff-years of support
from State audit agencies and CPA’s, plus internal growth of 60
staff-years. ‘

If we are unable to obtain that support, it will become necessary to
reduce the time devoted to special initiatives and criminal investiga-
tion activities. :

[At this point Senator Javits withdrew from the hearing room.]

Mr. Morris. We believe this would be unfortunate. Financial
analysis expertise is essential to many white-collar crime investiga-
tions. Furtherniore, this expanded role for the Audit Agency as a part
of the Office of Inspector General is one that the auditors have
responded to with creativity and innovation, and it is increasing the
Audit Agency’s capability to identify fraud and abuse in HEW
programs as part of its regular audit effort. '

Now we would like to turn in the remainder of our statement to
several special questions and issues. One deals with cases where the
conduct is wrong but not prosecutable. Another is the teaching
hospital problem. A third is the effectiveness of HEW components

“in recovering funds improperly applied as revealed by audits.
Another is the FOIA and Privacy Act experience. Still another is
experience with our subpena authority. Finally we will discuss our
role in establishing medicaid anti-fraud units authorized by last
year’s legislation. : :

Turning first to cases where the conduct is wrong but not prose-
cutable.

On the whole, it is fair to say that existing statutes provide an
adequate basis for prosecution of fraud on HEW programs. Diffi-
culties in developing cases and securing convictions more often involve
problems of proof, particularly of the intent to defraud, or of
credibility, than the code’s failure to make wrongful conduct criminal.

Nor can the special difficulty involved in the prosecution of
physicians, school officials, and similar defendants be ignored—the
difficulty of convineing jurors that seemingly upstanding members
of the community have, in fact, violated the law.

One characteristic of fraud prosecutions involving HEW and
similar programs is the important role played by the regulations
governing the administration of the program and the interpretation
of those regulations by the agencies charged with implementing them.
This is an issue of continuing concern to our Office and one on which
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we regularly work both in the Department and with the U.S. attorneys
and the program agencies. : ’ ’ '

In two areas we have encountered substantial difficulty which can
only be remedied by legislative action. First, because both the
medicare and medicaid programs rely heavily on non-Federal ad-
ministrators—ecarriers and intermediaries in medicare -and State
agencies and fiecal agents in medicaid—they risk subversion by those
who seel to exercise improper influence over crucial claims-payment
and other funding decisions. L

Under present law, one who gives something of value to a medicare
carrier employee or a State medicaid official, neither of whom is &
Tederal public official, has not violated the Federal bribery statute. .
Indeed, although most States have their own bribery laws that would
cover the latter cases, the former might not violate any criminal
statute. : ‘ - L

It may be possible to charge the briber of the carrier employee with
fraud against the Government if he uses the mails, but prosecution
need not rest on so uncertain a base. It ‘would seem appropriate for’
the Congress to enact legislation making it a Federal offense to pay
something of value to a carrier, intermediary, State or fiscal agent
with the intent to influence his action in connection with either the
medicare or medicaid programs, _ '

And it is the Federal Government that has the primary interest in
their prosecution. We should not have to rely on the vagaries of local
law enforcement and State. statutes when the basis for Federal
jurisdiction seems clearly to be present. . co

We would suggest that the Congress give consideration, therefore,
to enacting legislation which would make it a Federal crime to
embezzle or otherwise criminally convert Federal grant, contract, or
other assistance funds. In this regard it is noteworthy that similar
provisions already cover certain Federal grants and are continued
or expanded in proposed section 1781 of the Criminal Code Reform -
Act. : ‘ :

Senator Nun~.-In this particular respect, does that act go far
enough as it is now written ¢ ; » :

Mr. Rurr. If T may respond to.that, Senator. Section 1731 as it is
presently drafted deals with some very specific grants; for example,
covering the Law Enforcement Assistance Administration and other
special agencies, and does not veach out and cover hroadly the grants
coming in from all Federal agencies to  State and/or private
recipients. o = T & e

Now our suggestion veally is that we could badly use here a broader
statute that would cover all grants made by all Federal agencies.
© Senator Nuwnwy. My only question. here—and I agree with your
general recommendation—is how you draw the line. The Federal .
Government has so permeated every State and local government in
terms of funds that virtually no one working for the State, city, or
a local government isn’t in some way either dirvectly or indirectly
involved or a recipient of Federal funds. Are we endangering that if
we malke that kind of extension, basically extending the Federal arm
of law enforcement into every facet of life? ' '
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‘Mr. Rurr. I think it is a serious concern, Senator. I think a statute
could be drafted that would be sufficiently narrow to reach not the
broad Federal funding of programs like AFDC or other general
support for the State and local governments but, rather, the specific
grant to a school or a head start organization, whatever it may be,
that is identifiable and goes in and 1s used by the specific recipient.
It is that kind of situation we really have in mind. ;

Senator Nuwy. Would you furnish to us at your convenience, Mr.
Ruff, a proposal that would be drawn that narrowly? Knowing your
background in this area, would you anticipate the philosophical
arguments here and give us some kind of a pro-con summary as you
see it? I know you can probably do that as well as anybody.

Mzr. Rorr. Thank you, Senator. _

Senator Nunw. I am not asking for a 100-page report but just a
short point paper on this,

Mz, Rurr. T will try to keep it under 75 pages. [Laughter.]

Senator Nuwx. Right. ,

[The document referred to in the preceding colloquy had not been
made available to the subcommittee as a public document at the time
of publication. When it is received as a public document it will be
included in the files of the subcommittee. | :

Mz, Morris. The second issue is the teaching hospital problem. In
the nature of the medicare and medicaid programs, the line between
abusive and fraudulent conduct may sometimes be a thin one. An
area that has become a matter of concern to our Office in recent
months is the practice of billing by teaching hospital staffs for
patient services. ' '

Under part B of medicare, attending physicians submit bills for
surgery or medical care provided patients whose care is the primary
responsibility of salaried residents and interns—salaries which- al-
ready are paid for under part A as part of the hospital’s cost base.

Under certain circumstances, this kind of billing is perfectly proper,
but there has been an increasing tendency for the teaching physician
to cﬁarge for patient care when he, in fact, has performed no service
“atall, :

Although the legislative and regulatory picture over the last several
years has been uncertain in some respects, existing rules make it clear
that a physician who has general supervisory responsibility over a
resident may not, for example, bill medicare for visits to the patient,
et cetera, when the resident or intern actually sees the patient instead
of the teaching physician.

AL

We have at the present time a number of matters of this type

under inquiry, through both the Office of Investigations and the Aundit-

Agency. There is some indication that hospitals may be using part B
funds to provide money for research and other institutional purposes
that cannot be supported by normal revenues or by research grants
and contracts. :

There is also some indication that post-residency fellows are being
retained for additional training, with their salaries paid out of money
received through medicare and medicaid claims for their services,
and the excess funneled into either institutional or private coffers.

‘We cannot begin to predict whether any of these matters will result
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in criminal action, but we do intend to explore carefully the manner
in which medicare and medicaid claims processes operate in this area,
and to make recommendations to the appropriate program agencies
concerning both the. recovery of improperly paid claims and the
improvement of systems management. ‘ R S

The third area is dollur collections under our audit indings. During
the past 8 fiscal years, our audit reports have questioned between
$165 million and $194 million per year. Experience has shown that
in most cases, these amounts were gquestioned because there was a lack
of documentation to support a finding that they were disbursed for
the purpose authorized or were incorrectly determined based on rates
or terms authorized by the covering instrument. ‘

During this same time period, the principal operating components
[POC’s], which is the name we give our program agencies, concurred
in questioned costs of $69 million to $107 million,

For fiscal year 1978 we estimate that questioned costs will amount
to about $200 million and that the POC’s will concur in about $78
million. T might point out that POC concurrences in any one fiscal

year do not necessarily relate to questioned costs for that year, for: -

many of the reports resolved may be carried over from a previous
year. ' . ' .
‘When a POC concurs in questioned costs, it means that they have

 agreed to initiate collection action for the amount involved—actual

cash recovery, correction of expenditure reports, offset against future
funding or other adjustments.

Our previous reviews in this area. disclosed that the PO(’, al-
though they concurred with the recommended audit disallowances, -
did not always take aggressive recovery action. To- remedy this
situation, we worked with the Deputy Assistant Secretary of Finance
to de\;gﬂop a system to “Control and Account for Audit Disallow-
ances. :

The key ingredient of this system is to establish an accounts
receivable when the POC’s have stated their intent to obtain
appropriate financial adjustments. The system, which went into
operation around June 1977, has been through the shakedown period.
We are now evaluating the procedures for each POC to.determine
(1) if they are effective; and (2) the actual amount of financial
adjustments. Qur first review began May 1978, The results will be
known around January. We will be glad to advise the committee of
the facts as soon as they are available. , :

A fourth issue is the Freedom of Information Act matters.
Historically, final veports of the Audit Agency have been available
to the press or the public on request, except for portions that may
contain confidential or trade secret information, and we have con-
tinued that practice. : o v

Similarly, we have released all or portions of various studies con-
ducted for the Secretary where release would not jeopardize a
criminal action and would not infringe the privacy interests of those:
involved. : - P

Of particular concern, however, has been the increasing number of
requests for information in our criminal investigative files, In 1977,
the Office of Investigations handled 13 such requests at an estimated
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cost of $25,000. In the first 6 months of 1978 alone that office has
processed 24: requests at an estimated cost of over $40,000.

Expanded access to .criminal investigative files, even after an
investigation is closed, if required, could create a serious risk of
invasion of privacy, not only for the subjects of the investigation but
for those who give information to investigators.

Senator Nuxw. In other words, what you are saying is, we are
running into the possibility and probability here of conflicts between
the goals of the right of privacy and those of the Freedom ' of
Information Act.

Mzr. Morris. We are concerned with that danger, Senator. That is
the reason for this. :

Senator Nuwn. I am also concerned with this overall subject. I do
not in any way pretend to have an answeér to it. I think that in the
effort to enact very fine legislation on the right of privacy and
Freedom of Information Act, the purpose of which was noble in
both cases, we may have swung the pendulum so far that we are
making Government inoperable. We are also creating some conflicts
between the two.

"~ We are going to be getting into this in terms of its effect on
criminal law enforcement to a considerable degree. If you think you
are frustrated right now, the FBI spends more manpower and money
on answering Freedom of Information requests and Privacy Act
requests than they do on fightiug vrganized crime in the entire United
States. Now something has gotten out of whack,

So we are going to be looking into this not with the idea of repeal-
" ing these laws, but with the idea of trying to tailor them to other
legitimate concerns. Any suggestions you might have along this line
as affects your operation we would be most receptive to.

Mr. Morris. We would be very pleased to cooperate, sir. - :

I would want to stress that what we are talking about here, as
shown in the last paragraph on page 23, is our concern for the future.
Those within the Department with responsibility for administration
of the Freedom of Information Act believe the exemptions covering
investigative activities will prove adequate to prevent any injury to
our office and its functions. ‘ : : :

Of course, we will always be appropriately responsive to legitimate
public concerns. Thus we have pursued in the past, and will continue
to pursue in the future, a policy of disclosing as much information
about our activities as we can without violating the rights of those
whose names appear in our files and without seriously undermining
our ability to combat fraud in HEW programs.

Next we address the use of subpenas. One of the unique features
of our enabling legislation is the provision granting authority for the
issuance of subpenas. We have used the subpena power only sparingly
in our first year—initially in connection with a nursing home audit
where the recipient complied, and recently in connection with an
ongoing criminal investigation where we sought records from two
corporations and from the banks where those corporations had their
accounts. [ Enforcement action may be required in some or all of these
latter cases.]
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_ Although the statute is not entirely clear on the point, we have
interpreted it to mean that the subpena extended only to books,

tecords, and other documentary evidence, but we have found this

limitation of no great concern. ,
Although we plan to exercise our subpena power selectively and to

serufinize carefully requests from our field offices for its use, we do -

view the authority as an important adjunct to our investigative and
audit functions. In many criminal investigations, we will have

available the vehicle of the grand jury subpena to obtain documentary .

evidence, but the administrative subpena has the advantage of being
returnable at times when the grand jury is not sitting and the
advantage of avoiding the severe restriction of the grand jury secrecy
rules. '

Further, there will be occasions, as we have already discovered,

wwhen access to records in noncriminal inquiries is necessary, and for

this purpose the administrative subpena will prove an invaluable

tool.

provisions of Public Law 95-142, which passed last October, one of
the most important was the authorization for 90 percent Federal
matching of State expenditures to create and operate medicaid fraud
control units. o : :
‘We have worlked closely with the Office of Program Integrity of

the Health Care Financing Administration, both in" preparmg the -

implementing regulations and in the subsequent processing of the
State applications . for certification. To date, 5 State units have
actually been certified and 17 more are in one stage or another of
departmental review. ; :

The legislation was modeled, in large part, on the office of the
special prosecutor for nursing homes in New York, and in drafting

the regulations we demonstrated a strong preference for placing the -

unit in the State Attorney General’s office or in some comparable
central location. -

It was our belief that the purposes of the Act could best be-met by
developing a central body of investigative, auditing, and prosecutorial
expertise which would continue to function even after the end of the

- Federal 90 percent matching period in September 1980.

Most States which have so far made application have structured

~their units along these lines. even where some considerable realifiement
of jurisdiction was required, and we are optimistic that we will have

before the end of this year as many as 25 or 30 units in place.

We anticipate that the presence of these units in. the major.

medicaid States will substantially enhance the national effort against
fraud by health care providers. Many units have taken, or will take,
responsibility for the pursuit of cases developed under Project

Integrity, and we expect that they will assume a large part of the -
responsibility for prosecution of cases arising out of our ongoing

efforts to implement other computerized fraud detection programs.
‘Of course, the Federal Government will continue to play a major

enforcement role. We expect that the U.S. attorneys will ‘become

actively involved in these medicaid fraud cases of special complexity

As to section 17, Anti-Fraud Units, among the many innovative
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or significance, particularly those having multi-State or mnational
implications, .

Our office has principal responsibility for liaison with the State
units and for assuring that there is an appropriate sharing of
information and resources among the State and Federal agencies. We
also have the lead responsibility for developing training programs
for the unit staffs and have begun planning for the first national
seminar in the fall.

In conclusion, we recently testified before the Subcommittee on
Governmental Efficiency at a hearing chaired by Senator Eagleton,
on the Inspector General legislation known as H.R. 8588. We ex-
pressed the view that the bill as it has passed the House would not
Impair our operations, even though it makes several changes in the
authorities and requirements placed upon our office.

In fact, we feel that the semiannual reporting provision is an
improvement over our statute which requires four quarterly reports
plus an annual report. We also believe that granting the Secretary
80 days to review and comment on such reports is desirable.

As we testified before Senator Eagleton, the mixing of three kinds
of skills in one office—audit, investigative, and systems improve-
ments—enhances the effectiveness of all three.

We are also very sensitive to the view of the Comptroller General
that the integrity and independence of the audit staff must be pre-
served and must not be subordinated to the investigative activity. We
think our current budget for audit time to be devoted to fraud and
abuse—approximately 15 to 20 percent—is an acceptable and bene-
ficial mix. - ‘

Senator Peroy. Could I ask a question? Were you able to put equal
emphasis upon audit, investigations, and systems improvement? Are
all three of comparable priority? Your office is a new one and has
traditionally been looked upon as an audit office. But from our stand-
point, I think both Senator Nunn and I would feel that investigative
and systems improvement are of equal importance. That is the
creative end which we were hoping for. I would hope that in 15
months now you have been able to put equal emphasis on that.

Mr. Morris. Sir, these three units have each their own status
directly under Mr. Ruff and myself. The audit system is quite large
and quite mature. The investigations office was tiny when we took
it over. It is growing rapidly. We know it must be an organization of
substantial size. Systems will always be small. We have about 15
professionals now. We think we need about 80. These are experts in
programs and computer technology and the special skills we need
available to work either with audits or investigations. The mix we
think is quite good.

- Senator Percy. Thank you.

Mzr. Morris. Senator, we believe the creation of a highly profes-
sional office of investigations, including the use of both skilled in-
vestigators and attorneys with experience in the -development and
prosecution of white collar crime, is essential to the performance of
this function. ' » : -

Lastly, we believe that the inclusion of a staff team with program
expertise and with knowledge of computer and other management

g T




“eriticisms.. e 1

«provmms ‘are riddled with fraud, waste, mismanagement or-inconi~

6l

systems techniques is a-very important element in our: Oﬂice of“f
Inspector General, We have staffed this unit with 15 hand-plcked
senior specialists but expect to-double its size in the coming year: ’

This concludes our testimony, N \[1 Chfurm‘m \Ve, Would be ple'\sed" e

to answer your questions.
Senator Nuxw. Thank you, M., Monls

Senator Percy, you have not had a chance to aive your openmg L

statement. If you Would like to glve it now, go ahefzd

OPENING STATEMENT OF SENATOR PLRCY

Senator PDROY Fine. i e S
I would like to say, Mr. Chanmfm, we have two dlstmgulshed ‘

witnesses today. I have carefully looked at their background. Of - f
course, we knew about both of you before. But I thmk that both -
_Mr. Morris and Mr. Ruff are eminently qualified.’ :

When we talk about the bureaucracy, I guess e are all pzut oi‘l;

it-in a sense. But I think that for either one of you, having had. the

kind of backgrounds you have had, any major corporation; any major
auditing firm. ‘management consultlnb firm in this country, would be:
very-proud to have 3 you in top management positions. So I thinkin

this regard the Government is getting the very, very best that can be e

pmv1ded Your experience ¢ 'md testlmony today are, for that reason,

extraordinarily valuable to us. Tt will help us 1mmensely as . we .

dévelop the legislation- Sena‘mr Tagleton is working on. :
Over the past several years, we have closely exmmned nnny of the -

* programs within the Department of HEW. The full Governmental -
- Affairs Committee has had recent occasion to review the Head Start.
“program, for instance, in LEW to determine whethe1 it should become :
- apart of the Depmtment of Rducation.’

My own examination of that program right frc om the mcepmon has
given it very, very high marks. T coulcm t be more laudatory in my
comments about/it. We resmted, all of us, the effort to put it into the

: Depmtment of Education.' It was performing extraordinarily well .
- in HEW. So that. when we criticize HEW today, we do so not from
__the standpoint that everything is wrong. HEW is a huge or mmz:mqn

and has a- lzuge bureaucmcy W(, Want to be: hwnly se]ectwe 3;/9&11"
“But Lmust say’ that too nnny tlmes, When We look closely a,t thex\n,

petence. It anyone ever tried to run a business like HLEW TUns some

of its affairs, he would not: only go'bankrupt, but he would: probakly - ‘
be Iynched by the stockholders: The Gover: nment on the othex hand BRI
" would probably hire hini as.a consultant.

We have a very uneasy and-uneven smu‘x’cmn even in some outstand- -

, 'mg programs. There is a standard. of excellence in some programs: = '
that can'be and should be achieved by the entire operation. We liave -
' elosely examined -specific- HEW. programs:through the: Vems, and We‘\ S

hayve found a tremendois area for: needed improvement. - o
Three years ago we heard testimony exposing fraud and abuse AN

_I‘edeml student loan programs. In-1976 we uncovered serious mis- 1 -
- manaoement and cheatmcr in the medmfud manaoement mfoun Ltlon

i
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" systems, a prOJect that was mtended to show Stwtes how to run thelr
- medicaid programs more effectively.
© At that time, with a budget of $13O billion, HEW had Iewer n-
" ternal inspectors than the Depmtment of Agriculture, which had a
. budget about one-tenth the size of HEW’s.
My own experience is that internal revenue agents and mternml

- -auditorg are probably among the most cost- effectlve parts of the

-Federal Government, just as internal auditing is the most cost-
effective part of any good corporation.

This subcommittee has already seen that there has been great
neglect of an area that should have been subjected to internal rLu«:hi;lng,lr, '
yather than requiring committees of the Congress or the Comptroller
General’s office to go in from the outside. ‘
 Because of the new emphasis on internal audltmor in HEW, it is

particularly rewarding to have Thomas Morris, the Inspector Gener al,

and Charles Ruff, theﬁ)eputy Inspector General, with us today. This .
- committee discovered in 1975 that in the entire Depfutment of HEW,

only seven investigators were assigned to uncover fraud, waste, and
abuse. At that time Senator Nunn, Senator Chiles and I declded that -
‘immediate and direct intervention by Corgress was imperative,

We sponsored legislation creating the Office of Inspector General
and urged that spec1ﬁc areas of flaud waste, and abuse be identified
within the agency. Thanks to that leoqshtlon the number of in-
vestigators in HEW has gone up from 7 in 1976 to nearly 80 this
year. And the taxpayers’ return on thls investment Wlll prove to be
extraordinarily high.

In its first annual report, the new Office of Inspector General has
estimated that over 7 billion hard:earned taxpayer dollars have been
parceled out to crooks or channeled into wasteful, inefficient programs.
That amounts to $55,000 every minute of every W01k1an day.

The tragic story ‘behind these amounts is that well-intentioned

. programs which are vital to the health and welfare of millions of
Americans are being subverted, often by those who are hlred to
- administer the programs. -
T bhave visited nursing homes and health facilities throucrhout the -
Nation where corruptlon, waste, and mISman'wement mvolvmg
Federal moneys have been uncovered. I have done so in the company
of other members on the Select Committee on Aging. But just this.
week the Better Govemmenb Association of Chicago and the ABC-
owned television station in Chicago, WLS-TV, 1nvest1gat01s cameé up
with startling new revelations of nur sing home abuse.
- Itis tlaglc to see how self-serving,’ inhumane opportunists exploit
“the infirmities of the elderly, emotionally dlsturbed patients, orphans,
~~ and physically handicapped persons—people in desperate need of

“human warmth 'md attention, Who are mcftpable of caring for.

themselves.

- We have come across examples Whele elderly and physically infirm
patients are used as human guinea pigs for various forms of drug
and shock therapy. Loneliness, apathy and’ despair are fostered by
- institutions designed, built, and supported by Federal funds, because
unser upulous or mcompetent ‘Ldmlmstz atms will not plOVlde 1nt1e11ts _
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with the therapy they need most——kmdness, under standm g, and
simple human dignity.

_Yet our Federal programs allow a small group of unprincipled:
doctors and technicians to overdiagnose, overhospitalize, overoperate,
and overmedicate, and in so dom reap enormons ploﬁts f10m the
national treasury.

One particular instance is the point system used in some. States,
including the State of Illinois, where the more a patient is bed-ridden
with bed sores, the more points they get and, therefore, ‘the more
compensation, presumably to.take care of them more. ..

But what we have discovered is that about a third of the medica-
tion given by some nursing homes was sedation. ’I‘hey purposely gave
sedation to patients to get them and keep them in bed, to cut their
appetites, to cut food costs, to (rlve patlents bed sores 50 they could
collect more money. -

.'This was revealed by mvestwatms that were put into nursmtr homes
_ to work as employees, as mvesmgatoxs, by the Chicago media and

; oAﬂler areas cooperating zmd working with the Select Commlttee on

in ,
gJ.‘hg citizens of this Nation are compfmssmnmte and h‘we shown they
care about the poor and elderly, the blind and the disabled. But no .
American taxpayer should be 'ISLGC]. to subsuhze wasteful or 1neﬂ‘ic1ent

government programs. . ‘

The national taxpayex revolt, heralded by California’s p10pc>51t10n
13, is ' not a revolt against all Govemment spending. The attack is

. zwfunst Federal programs gone sour, against well-intentioned services
that have been abused, ag: unst needless and inexcusable waste and
mismanagement and couuptmn And the 1evolt will not subside until
wWe in Government respony. ©

The American taxpayers should not be asked to pay ‘for excessive -
medical procedures and drug prescriptions. They should not have to
tolerate student loan rlpoffs medicaid @and medicare_over-charges,
mismanaged and too-cozy. Government contract. procedures, and in-
competenb or unethical program admmlstmtms They dCSEIVB honest
and fair use of their tax dollfus : »

The Inspector General, in his first year of office, lns 1dent1ﬁed
numrous instances of waste, fraud, and abuse within the sprawling G
HEW bureaucracy. I know that he will want to expand-on those- . .~
findings; as he has in his testimony, and to suggest where Convrm., ER N
might further aid in tightening up that agency. o

I trust that in the coming year Wwe can move bevond snnply
identifying areas of weakness ‘and begin recovering taxpayer dollars .

. waile handing - down indictments ammst those. Who subvert Wtul
social programs of the Federal Government,
Once again, Mr. Chairman, I just couldn’t. 1mag1ne f,wo more -
competent and able public officials than we have with us today, T want _
to assure them, and you, that our purpose is to work in cooperation .~
and in partnership to strengthen their hand in every way possible, but. -
to keep the initiative with HEW. I know that Secretary. Califano -
feels very, very strongly about that, and I want to assure him of our -
desne to cooper ate fully Wlth the conceln he personally has. expressed




64

about cle‘umg up the abuses which long preceded his coming into

office.

Mr. Morris. Thank you, sir.

- My Rurp. Thank you.

Senator Prroy. Thanlk you, Mr. Chairman.

Senator Nuww. Thank you Vely much, Senatm Percy. T have
several questions.

Off the record.

[Discussion off the recot d]

TESTIMONY OF THOMAS MORRIS AND CHARLES RUFF-—Resumed

Senator Nunx. M. Morris, you estimate that as much as "57 4
billion in HEW spending is lost because of fraud, abuse, vaste, and
mismanagement. (I)f course, that was a startling disclosure to a lot
of people in the country. Even though the estimate has ‘been- revised

downward to a possible loss of $6.5 bllhon, that figure remains mind--

boggling. What pementn ge of total HEW outhys does this estimate
represent ?

Mr. Morrts. Of the outlays we examined, sit—which were $136

- billion—it is about 5 percent, between 414 and 5 percent.

Senator Nunw. Of the total HEW budget ?

M. Morrrs. Yes, sir. ‘

Senator Nuww. Dld you consider every outlay? W'ele you stmrtmg
from 100 percent in determining this $6.5 billion ?

Mzr. Morris. No, sir. I would Tike to explain just a minute how we
did this and why we did it. This is not a scientifically determined
survey. ‘We assigned a team of crack auditors to read back congres-
sional testnnony, talkc to key people and staff on the Hill, in the
department, in GAO, and try to ssemble the best picture they could
and place estnnates on fraud,; auuse, and waste zuround speclﬁc

. programs.
- That is what this mventmy is. Tt was an ammzm«r product in the
sense that once aggregated, organized, classified, and added up, for

the first time, it called into clear perspective where the major

opportunities seem to be and where the priorities mlght hest lie.
So that is the nature of the inventory. It is both its strength and
its wealness. We Jknow that it is incomplete. Some of the estnnates

are erude; some are quite g good. But our first 1ecommend‘mt10n in the -

annual 1ep01L is that we 1epe‘Lt this type of review at least once a
year and attempt to find better data each time we do it. ’

Senator Nunw. Of the $6.5 billion, how much is under tne dlrect

- control of the HEW administration?

M. Morris. Between 40 and 50 pexcent sir; about $2 b11110n, as
‘pointed oub earlier in the statement and ‘mehﬁed in the inserts for
- the record. It is about $2.7 billion, whichis 40 to 50 pelcent of the
$5.5 to $6.3 billion of potential losses. :

~Senator Nunzw. Where is the rest of it administered? Is that by
grantees and-State and local governments and so forth? ,

My, Morrs. I am_sorry, sir. I probably answered the wrong
question., The $2.7 billion is that whlch we can’ chrectly control with

our present legal wuthorities and resources in’the sense of doing-

(%]
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somet,hmb about the problem. The 1emamde1 of that dollar amount,

is what requires more resources or new legislation or new research. -

Most of the money that we deal with is spent by. other people: The |
bigpest portion, of course, is social security payments to beneficiavies.

That is Tike $100 billion out of the $136 billion. Medicaid and medicare
payments are made to beneficiaries. The grant programs, title 20, and

the research grants program of unlversmes, dre all made to wrantees.
and beneficiaries. Very little of this money is spent inhonse is- the

point. Ninety percent of it almost is entitlements” established hy ldw.

Senator Nunx. Mr. Morris, how long were youin the Department :

of Defense and what were your posrtlons there?.

Mr. Morris: I was there approximately 8 years, Sir. I’1rsb a8

Assistant Secretary for Installations and Loglstms second as ASSISL—
ant Secretary for Manpower. o sl
Senator Nunw, About 8 years?'.
Mz, Morrzs. Yes, sir,
Senator Nuxy. What period of time was thafﬂ B
Mr. Morris. 1961 through 1968, :
[ At this point Senator Pelcy withdrew. f].om the 11ezu'1ncr 1oom ]
1 The letter of aunthority follows:] A e
U.S. Soyams,
IR Couummn o (HOVERNMENTAY, ARFAIRS,
. SENATE. PERMANDNT SUBCOMMITTDE oN INVDSTIGATIONS o
Washington, ‘Do,

Puxsusmt to Rule. 5 of the Rules of Procedure ot the Senate Permanent Sub-
committee on Investigations of the Committee On Governmental Affairs, per-

mission is hereby granted for the Chairman, or any member of the Subcommittee-

as designated by the Chairman, to conduct hearings in open session, without a.
‘quorum of twd members for the administration of oaths and taking testimony

in connection with Fraud, Abuse-and Waste in Fedemlly Supported Henlth Pro-' :

gxams’ on Thmsday, .Tuly ‘)O 1978
HENRY M. .TAGKSON, i
s Ohmrman
CHARLES H. PERGY, .
Ramng Mmm m/ Mﬂmxber

. © Seriator Nuww. Do you havo any personal observations as to how :
the management of HDW can surpass. the nnn'wement of the Depzut—_-

ment-of Defense 2,

‘Mr. Mornzs. That is a very d:ﬁiculb thmg to do, sxr, Wn;h a,ny ‘
realism because the Defense- Deputment is ‘unique with its large .
cm:ps ‘of career and highly trained -and lughly motlvated mlhtary Sae

pelsonnel as well as.its excellent civilian ‘corps, - -7 :
Most of its costs in peacetime are controllable. So to save money in

Defense, you do it by closing bases or l‘educmw W‘mste in 1nventones,~ ol

things that managers mtemally can do.

~In the HEW setting ‘you -are. dealing: Wlth people outslde the! S
Dep‘utment——m States, graitee 01'0amzatmn ‘
are spending those moneys mdependentlv—-under you: regulatlons, to -
‘be sure—with a great deal of 1nd1v1dua1 mdependence So you clon’t‘

- have the control over them; - | : ~

nd elsewhere——who

“They, in turn, depend on the ehglblhty detexmmatmns of 1

ficiaries who must report to:thiem: when -their circumstances chaxwe. o

If they don’t make tlmely leports. then thelr ehg1b111ty tends to'
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HEW is a far more complex and difficult agency to manage
economically than DOD in this sense. ‘ . C

Senator Nuxw. Turning to Project Match, as I understand it, you
use the computer to see if Federal employees are also receiving
welfare and student aid funds. I believe your testimony is that you
have identified 80,675 potential cases of so-called double-dipping, and
20 percent of your figure, or 6,000, Federal employees may actually
have defrauded the Government.

In terms of converting those figures into dollars, how much money
may be involved here?

Mr. Morris. Sir, the average payment, as best we can estimate it for
welfare recipients nationwide, would be on the order of $2,000. The
Federal share is on the average of about 55 percent. So you can
multiply $2,000 by 6,000, which would produce overall losses of
around $12 million. We are estimating the Federal recovery will be
about half that, or $6 million. '

Senator Nunw. About $6 million?

Mr. Morris. Yes, sir. And the States picking up the balance.

Senator Nuxw~. You identified about 9,000 potential cases of State
employees receiving welfare checks. Do those 9,000 cases represent
potential abuses ?

Mz, Moreis. Sir, the 9,000 number that we have reported are not-
people in State employment, but people drawing public assistance
payments from State agencies in more than one State. What we have
done is to tale 26 State welfare tapes and roll them into one tape and
mateh them. So wherever we have a duplicate name and social
security number in more than one State, we can name the location.
We have furnished the States concerned the results of this and they
are now checking with each other to see where there is double-dipping.
We think this may be a very useful thing to do, in a timely way,
about once a year.

Senator Nuxw. Do you have any idea how much money is invelved
in this in terms of abuse? :

Mr. Morris. We would simply be guessing. Again the $2,000 index
number is one we would apply. That would be $18 million. The 9,000
universe is drawn from only about 75 percent of the AFDC popula-
tior. So the total loss initially would be on the order of $20 million,

-let’s say, as a possibility. But that is just a guess at this point. - :

Senator Nunx. Right. One of the things our subcommittee got very
involved in, as you may know, was the guaranteed student loan
program. Out of that investigation flowed a great number of
criminal indietments, including some not related to the program but
that overlapped into other areas. Also I think that our subcommittee
investigations stimulated some changes in the law as well as some
real emphasis at HEW on doing something about it. .

At the time we got into this, 1n 1975, we estimated there was about

. $1 billion in the loan defaults. Could you update us on what kind of
records you have uncovered in the student loan program as far as
«defaults on loans and fraud abuse? ;

Mr. Morgris. Sir, one of the first things Mr. Califano observed that -
needed to be done in the Department was to organize a separate
bureau to address the whole problem of student financial aid. It is
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very complex. It was sphntered in the puor organization. So today
we have a single structure. For the first time those people are able

to begin to put the spotlight on the total problem.

There are several student loan programs. Guaranteed student loan

- [GSL] was the one that you held hearings on, and has been the best

known, That is the federally insured program Today the estimates
are that there are about 370,000 defaulters in that program. About
$400 million are in default—-—prmmpal and interest.

Bat, in addition, there are the State insurance programs where the
Federal Government reinsures the loan. There ‘are -an estimated
280,000 defaulters totalling $390 million in principal and interest in
these programs.

Then finally there is the national chrect student loan. program
operated by the educational institutions using Federal funds. Just
recently more about that program has become known to the Federal
level. We estimate 700 OOO defaulters in those programs, owing about
$600 million.

The sum of all of these is 'xbout 1.3 million defftulters who owe
around $1.4 billion.

There are very aggressive programs now bemo' enerrnzed by the
Department fo attacl all three programs.

Senator Nouww. Out of the $1.4 billion total, what is your own
estimate—I know it will be a rough estimate—of  what can be
collected ?

Mr. Morrss. Sir, we have no expertise or experience base upon
which to estimate at this time. The only thing we personally hive done
is to run the HEW payroll against the student loan default file. We
found 317 defaulters. This has been in the press. And upon contacting
those that we have been able to reach, over half have returned to
payment status. They ate obviously under our control. If they :are
going to keep their job, they are going to respond. ‘ :

Senator Nuxy. You have more leverage over them.

Mr. Morris. Yes, sir. Whether that is true of the general popula-
tion is hard to tell. But we are documenting that very carefully.

- Senator Nunx. Those people who have defaulted on loans, that are
on your payroll and who have since repaid them; what was your

‘general assessment of the motivation of those people in defaulting?

Were they just treating it as a give-away program that they didn’t
have to pay back and nobody was going to do anything about it?
Were they generally in financial ~chﬁicu1ty and simply couldn’t pay
it back? How would you characterize this Tkind of abuse? © -

"Mr. Morrts. Again, we lack direct personal expertise. But What
happens most frequently is the program itself is so poorly admin-
istered thut the Federal people had lost the ability to run an ordinary -
busmessﬂlke collection system. They had made no contaots Wlth some
of these in default for years—3 or 4 years. .

Those persons that were not being contacted had no 1ncent1ve to.

pay back. Now that we have energized the system so that they are put . |

on notice and are cettmc regular collectmn contacts, they are
regponding. s . ‘
Those are the facts as we see them rlaht now.
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- Senator Nuw~. How many Federal employees have you found that
d efaulted on student loans thus far? :

Mz, Morezs. In the GSL program, 6,783 including HEW.

Senator Nuwx. 6,783 %

Mr, Morrrs. Yes, sir. : ‘

Senator Nunwy. How about State employees’Z I—Iave you done any
matching there? .

Mr. MoRRIs. No, sir.

*Senator Nuxw. Is that something you are going to do? -

* Mr. Morris. We want to work With the “State ouamntee agencles

to see it we can do this. -

Senator Nuxw. One other point on Pr o;ect M'Ltch T am interested
. in'is your view about matching death tapes with payment files. Axre
you suggesting that there are welfare payments being received by
persons who are filing claims in the names of dead peoplez

Mr. Morris. We would like, as a matter of research, to malke tests
to determine whether that is a possibility. There have been some
indications from work our audit people have done in the medicare
program that there were such situations where claims were being filed
for Medicare reimbursement after the death of the individual. “That
is what led us to want to collect some State tapes and make runs.
© In addition to medicare, we would like to test AFDC and perlnps
S8I and SSA regular payments.

Senator Nuww, You must suspect there is some real abuse here.

Mr. Morrzs. Based on the medicare review, we did find some abuse.
And as I say, we just want to research this and see if it is a productive
thmo to do. Tt has never been done before is the point.

Senato1 Nuwnn. Is this a practice they call “tomb- stonmg” on the
street ? Have you evel heard that description?

. M. Morgis. No, sir. It sounds'deseriptive. [Lau011te1 ] '

Senator Nunw. Where do you get a computer tape with the. names
of people who have died? Who Leeps a record of that?
-~ Mr. Morris. This, sir, is available to us only.on a State-by-State
basis, the -vital statistics agency of that State wherever it may be,
‘We have to-make armndements with each jurisdiction to oet access
to the tape. . :

-~ Seilator Nuwx. Are they cooperating so far? ‘

< Mr. Morrrs. Thus far we hwe only worked with three and they zue
coopewtmw '

“Senator NUwx. Doesn’t HEW hfwe on tapes the names of people’

who have died?

‘Mr, Morgis, - Within HE\V the National Center for IIealth
Statistics does develop mormhty data and makes regular publications.
But their own statute prevents: them from m‘zkmt those data avail-
able to anyone else. So we, just like everyone else, are not entitled to
u}se theu 0Wn recor ds. It Would th]\e a chfmﬂe in the law to permlt
that. :

‘Senator NUNN What i isthe phllosophy behlncl that prolubltmn v
c Mr: Morris. T.assume, sir, simply.a matter of privacy. But I

fmnkly don’t know the lealsl‘ztlve lust01 Y- I mwht ask MI Ruif if

he knows.

Senator Nunw. Mr. Ruif do you know the leoqshtlve p1oh1b1t1on»

background?
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Mr. Rurr. I think only in those general telms, Senator, that the
fear was that private enterprises of one kind or another would get
access to these tapes and use them for commercial purposes. »

T am not sure the issue of whether or not there should be an mtelnal
disclosure to something like the Inspector General’s office was ever
even addressed at the time the statute was enacted. :

Senator Nuwxwy. Would you have anybody on your staﬁ that could :
give us a little background on that, too?

Mr. Rurr. We would certainly be glad to do that, siv.

[The information supplied follovws: 1

PHS has been working with representatives of the Amencan Association for
Vital Records @ind Public Health Statistics, the national organization of State
vital registration and statistics executives, in an effort to establish'a National
Denth Index { (NDI). The Association endorsed plans to establish the NDI.at its-
annual meeting in June, This endorsement was granted, however, with the under-
standing that the use of the NDI would be limited to statistical studies concerned
with medical and health research, Such a limitation would preclude the use of:
the NDI for the investigation of fraud and other administrative or legal purposes.

Death records are filed under State laws, and theéy are the property of the
States. Information can be used from these records in establishing the NDX or in
producing national mortality statisties only with the written consent of cach of
the States and only for the purposes agreed upon on a contractual basis. A meet:
ing will bé held in the near future, including representatives of the OIG, NCHS,
and OGC, to discuss further how the State data might be mad(_ avaﬂable to the
01G.

Senator Nuww. If the office feels that the law should be chanved
we would like to know that. Is there a specific intention to carry- the
right of privacy to the grave?

Mr. Rore. I am not cer tain, Senator My general experience is that
in the courts and in other statutory attempts to address the privacy
problem those who have died are generally considered no longer to be -
entitled to quite the same protections that the living are. But I will
certainly have somebody explore that and report to The committee.

Senator Nuxw. It is probably a corresponding right of the dead
not to have false claims filed in then name, wouldn’t you thmk‘f2

M. Rorr. I suspect so.

Senator Nuww. I think we h'We to balance the right of privacy
against that right. I would like to know about that because it seems
to me for HEW to go around State to State to get this information, .
when your own ckpartment has a computer file on it, if the right of
privacy is being viclated, it is being violated just as ’much by going .
and getting this mfonna,tlon from State governments as it wowld be -
if you went across the hall and got it from youi own computer tape.
I don’t see how we phllosophlcally could separate those two. actions.

If one is wrong, the other'is wrong. If either is acceptable; it scems

to me the quickest, cheapest, easiest way would be to walk across the =
~street or wherever you have to go and get the computer ta,pe from
your own oflice; don’t you think? - u
Mr. Morris. We want to be very :ffm‘ to our sister agency Thelr
law does not permit them to give us the tmpes
Senator Nuxw. I understand the law is there. We are not in any, ‘

way criticizing them. That is somethmv that we m Conoress could'k' o

possibly add ess. v
Mr. Monms Right, sir.

| 8249278
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Senator Nuxn. At the close of your testimony, Mr. Morris, you
proposed. that Congress consider establishing a law requiring the
regular collection and match of Government employees names and
social program rolls. Do we need a change in the law to accomplish
this purpose? :

Mz, Morris. Sir, it does require a change in the law. But we think
that it might add a discipline and a regularity to doing this, just as
Congress elected to do last fall in the matching of State welfare rolls
against wage earner data available either in the States or to Social
Security Administration.

That means Congress has said to the welfare agencies, “Every year
from now on you must determine from the wage earning records if
people are on AFDC in your State.” v

These are private employer records. There is no similar provision
covering Federal civil service employees who are not under the social
security system and therefore don’t have the same reporting require-
ment. We think it would be a useful thing to put the discipline into
being for regular matches of the entire Federal employee universe
against welfare rolls and against other rolls like food stmnps, un-
employment insurance, and so on. , :

Senator Nunw. You discussed in your testimony the possibility of
kickbacks by medical fellows to their professors of medicare and
medicaid fees they have received. In December 1977 T sent a letter to
you directing your attention to allegations we had in this subcommit-
tee that medical residents at a west coast medical school were kicking
back fees to their professors. One source indicated that one group of
professors may have received as much as $200,000 in kickbacks.

It is our understanding that you have pursued the leads we have
provided. I know this matter is under active investigation. I would
presume you would not want to use any names of the universities
involved or individuals involved. But could you go:into a little bit
more detail than you did in your statement as to the nature of this
general allegation ? :

Mzx. Morris. I would like to ask Mr. Ruff to address this.

Mr. Rurr. Senator, as you have indicated, we are indeed pursuing
thie material that you had submitted to us. It is actively under con-
sideration in our Region Nine investigative office and in the U.S.
attorney’s offiee in San Francisco. S o

The general allegation there that post-resident fellows were billing
the medicare and medicaid programs and receiving fee-for-service
payments, which they retained part of as a salary and paid the rest
back to either the institution or to certain private physicians, is one
that is of special concern to us and particularly over the last few
months has become of broader concern as we uncovered similar
problems in other parts of the country. , ‘

The whole area of funding of teaching hospitals’ physicians on a

- fee-for-service basis through the medicare and medicaid program has

- been, since 1968 or 1969, a very difficult one for the programs to come
to grips with. The Congress, indeed, has made a couple of efforts to
deal with the problem. As yet I think it is fair to say that, although
the rules are there and clear at either end of the spectrum, there arc
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still gray areas governing the circumstances under which teaching -
physicians and phy icians attached to teaching hospitals can file
claims under the medicare and medicaid programs. ‘

In addition to the situation which you referred to, which we are
looking into, we have two other allegations which- are at the present
time under serutiny both by our Audit Agency and by-our Office.of
Investigation which range all the way from what seems to be the
fairly clear situation where service is not, in fact, performed in any
fashion by someone who is on the teaclnnrr staff of a hospital and
yet a bill is submitted, although all of the work was done by the

resident or intern, to the 51tuat10n in which some supervision, some
presence of the teacluncr physician is there, but clearly the bulk of
-the work, the substantial 1espon81b1hty, is taken by the resident or
intern.

To deal with this problem we really have to begin Wlth the very
difficult question of how you develop regulations and policies for the
payment of these claims. It is my understanding that the Health Care
Financing Administration is just now on the verge of issuing for
comment a comprehensive regulatory approach to this problem We .
had a meeting with them recently to tallt about that and to see how
it would 1mpact on our criminal concerns. :

In addition, it is important for us to explore Whether or not there
is actual criminal activity going on here; that is, whether in fact a

" physician. who has some te'whmg or othel staff responsibilities in a
hospital knowingly does file a claim for something which he never
in fact pexformed which, just as would be true with any other
physnnan, would be the filing of a false statement.

We don’t have, I think, enough information at this pomt to p1echct
whether the matters that we have under inquiry will result in any
criminal prosecution. We do have enotigh information to predict it
is going to be an ongoing problem. And I think substantial education
has to be done as Well as specific 1 1nqu11) into actual false (,Ianns for
payment. N

We are working very closely with the medicare burefm on the
regulatory aspects of this problem and very close]y with selected
U.S. attorneys’ offices on the criminal aspects of it and will be glad
to report tothe committee as our work alono this lme progresses.

Senator Nunw. Thank you. ‘

One other aspect, as I understand the Intemnl Revenue Code, the -

- payments received by interns or residents would be includable tax-
wise, but if they gave kickbacks for services not performed - to
professors, and so f01th, those kickbacks would not be deductible. :

Have you looked into the tax aspects of it or is that somefhmcr
you may refer to IRS ¢ : -

Mr, Rurr. I make absolutely no pretense- to harve any expelt;ls(, in
the Internal Revenue Code, Senator. It would be 1\ny understanding -

- that funds received would be presumptively taxable to the resident R

or the intern and that it would not be a business deduction for hlm
simply to pass on a certain percentage of that to some third party.
Presumably, the Internal Revenue Servme m]ght bo m‘cerested in
how those functions were h‘mdled S X :
\



Tn a number of areas we are talking to the Internal Revenue
Service about making information of this kind available to them so
they can explore the tax consequence of this kind of activity.

1 expect we will do it in this instance as well.

Senator Nuxnw. How long do you think it will take you to complete‘

the phase of investigation to which you referved? ‘

Mr. Rurr. It is very difficult to predict, but I think we would have
at least some substantial understanding of what the prospects were
by the fall. .

Senator Nuxw. Thank you.

Mr. Morris, we discussed previously the receipt of something of
value of an employee of a grantee, which would not be a violation
of the Federal law because they weren’t .divect employees of the

- Federal Government and the possibility of plugging up this loophole.

in the law. Do you have any specific examples in mind, again, without

calling names, but giving us an example that would give us an idea
of what you ave speaking of?

Mzr. Monzss. I would like Mr. Ruff to address that issue,

‘Mr. Rurr. Senator, we do have one particular example that I
could describe to the committee, but on the basis of this example and
one or two other situations we are familiar with, we do see it as an
ongoing problem which needs to be addressed.

In the particular situation I have in mind, in a Midwestern State,
a number of employees of a carrier were indicted under Federal
bribery charges, that is section 201 of title 18, on facts which indicated
that they had received payments from health care providers to
influence the manner in which payments were made. ,

- The. defense initially, at the pretrial motion stage, raised the

-applicability of that Federal bribery statute to the conduct alleged

to have occurred. The judge upheld the validity of the indictment and
a trial proceeded, and the defendants were convicted. But on post-
conviction motions, the judge dismissed those counts, expressing his
dismay that he was forced to do so but finding that those carrier
employees, even though they were clearly acting on behalf of the
Federal Government, and, indeed, were crucial to the administration
of a federally funded program, were not public officials within the

‘meaning of section 201, and therefore could not be the subject of a

bribe under that statute. : , A
T think that, with a carefully drafted and limited statute, again,
so as not to overly extend Federal jurisdiction in this area, those who

operate as the direct arm of the Department of HEW the administra- -
tion’s programs ought to be made subjects of some Federal protection.

against subversion of the integrity of those programs.

~Senator Nunw., Who would be the people who were doing the

bribing in this case, again, not by name, but what type of people?
Mr. Rurr. The specific case I deseribed to you involved laboratories,

who were paying employees of the carrier to approve the payment

of claims that they had made that seemed clearly not to be qualified

for payment under the program. , : o

. ‘Senator Nuny. What we are saying here is, that someone who is

~ bribed, and is doing the work of the Federal Government under

L 1

&,
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Federal law, and using Feder al taxpayers’ money, under the present -
law cannot be success&ully prosecuted ?
Mr. Rurr. That is correet. There may be, in some States, some form
of commercial bribery statute which would be applicable, but that
b . would depend on the changes that occur as you move from one
jurisdiction to another. It seems to us that this is cle‘uly a ‘case in
swhich the Federal Grovelnmcnt has'a strong interest in the integrity
of the program and in which it would be applopnmte to 1e°‘1$1’Lte
Senator Nuww. On page 18 of your testimony, Mr. Morms, you say
it is not a Federal offense to steal grant funds. Would you tell us what :
you mean by that, perhaps give us an example? = B .
Mr. Morms. Mr. Ruff has been analyzing this problem.. ' ‘ ‘
Myr. Rorr. This is an ongoing concern to us and one that is perhaps
not, so clear as is the situation. descubed previously. But we have at
the very moment pending down in Texas and in the fifth circuit, I
three cases involving the thett of basic educational opportunity gre ant £
‘ : tunds and other Federal funds from educational institutions. Those ~ =
people were tried under section 641 of title 18, Theft ‘of Govelnmentf »
Tunds: They were convicted and they are now on appeal in the ﬁtth '
cireuit raising as a defense the ahsence of Federal jurisdiction. And
in raising that defense, they rely on the case of the United States v :
Collins, which was decided in the ninth circuit in 1972, which held
under comparable civcumstances that, in fact, thers was no definable .
Kederal interest in grant funds that h‘l.d been distributed to, in that
case, & city agency, For use in aid of a federally sponsored p1001 am,.
so as to provide jurisdiction under section 641.
The situation in Collins was, indeed, perbaps. as clear o _case of
Federal interest as one would normally imagine. The Labor Depart- ..
ment, which provided the funds,. required “that they be held in a
separs ate account and be separately accounted for..  °
Dratts were drawn on that account for specific expendltmes and yet
the ninth circuit held that once they came to rest in that account in
the city of San Francisco, they no longer had sufficient Federal
-~ charecter to justify prosecution under 18 U.S.C. 641. Where the funds
are perhaps less clearly identified in the hands of the recipient, we
anticipate some. dlfﬁculty in’ pursuing what seem to be legitimate |
Federal prosecutions in this area. It was for that.reason that we
suggested that some congressional attention be devotect to expanding .-
the 1each of the Federal theft embezzlement convelswn sta,tute to
dover that kind of case. E
Senator Nux~. What you are bftsmally saymo is, there is a great
danger in grants as well as other types of Federal programs, that once
‘ ghe funds actually leave the Federal Government’s direct control,
’ - loopholes in the law prevent successful prosecution of people who may = .
" gteal or abuse those funds, or Who may dccept a bribe in car lylncr out.
their duties? e
M. Rurr. There is celtmnly a hmh risk of that And I thmk thls'
is an area where the law can reach that problem. - ~ TR
Senator Nuww. Project Integrity is a computerized review of A
pliysician and pharmacy claims in the medicaid prograr; According » .
to your testlmony, about ]600 cases are in elthe1 plelnnmuy or‘ e
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active stages, and the cost of the program is about $8.2 m11110n You '

state that you believe that the project will be cost-effective. In addi-
tion. to the convictions and indictments, could you give us specific
examples of what you turned up through project 1nte0r1ty in sig-
nificant field investigations?

Mz, Morris. Yes, sir. This project started in the late spring of 1977,
hased on work that our auditors had been doing in two selected
States. They had developed computer screens for both doctors and
pharmacists under which they were able to sort out quickly, by
running all claims paid, those providers that appeared to be most
aberrant. In a matter of 8 weeks, we ran 250 millioen claims in 49
States through the computers.

We exdmined payments made to 278,000 doctors and ph'umamsts—-
I just mention this to show the complehenﬂveness of the review.
Out of those printouts we then selected the top 2,500 cases—2,458;
and working with the States where they have the ca,pablhty and
interest, we have been trying to analyze each case, to determine
whether in fact funds should be recovered ar whefher eriminal frand
ig involved, or in fact just a plain error. About a thn d of the cases so
far have turned out to be errors.

The others have proved to be very interesting cases of fraud or
abuse. I might just read an example or two that came in last week
trom one of our field directors, who had finished a review of cases
in one State. He said :

Among the services claimed and shown in the medical records of this case,
there were about 10 sutures for repair of a laceration of the right knee, and
two followup visits to have the wound redressed; facial boils drained on the
right and left side of the face, and three followup office visits to have them
dressed.

In our personal interview, the recipient told us she had not received any
of these services.

In another case, according to the patient’s medical records and claims sub-
mitteq, this recipient had been provided four office visits, three blood tests, three
uunalvses, and two cultures. This recipient told us he had never been treated
by this particular doctor, though on .one occasion he had driven his mothe1 to
the doctor’s office and remamed outside in the car.

In a third case, the medical records and c¢laims submitted showed the re-
cipient had been visited six times in her home for treatment of a heart attack.
The recipient told us she had not been visited by the doctor. She says she once
had a heart-attack, but bas had no problem for 4 years.

This illustrates the kind of egregious cases that we are 51ft1ncr ont.
and putting into the full field investigation category..
Senator Nuxw~. Mr. Morris, Mr. Ruﬂ:‘ I am sure you would agree

with the general statement that most, physicians are honest and

honorable people, but there are very serious charges of abuse. I get
complaints in the mail every day on this.

We refer some of them to you. ‘

If we begin to successfully ferret out some of this fraud and put
the spothoht on it, and if some people who are abusing the system and

“giving the whole professmn a bad reputation, if they are successfully

plOSGCut"d do you believe we are going to have a substantial deterrent
effect on this kind of behavior or is it just a mind-boggling maze that
by the very nature of the program we can only scratch the surface
and it is just inherently fraudulent ¢ In other words, are you optmnstl(,

»
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that we can begin to come to O'llpS with this and encour age honesty in
dealing with these programs, or is it hopeless?

Mz, “Morris. Frankly, sir, I think all we can have is pelsonal
opinions. That is the veason we undertook this. We think if this
ability is achieved, it is bound to have a beneficial efEect M Ruﬁ is*
an expert in these aréas.

Mr. Rurr. T absolutely deny any expeltlse in the human nature of :
those who might attempt to defraud the Federal programs, Senator.
I guess my own reaction is that we will, by criminal prosecution, be
able to deter the vast majority of those who perhaps are teetering on
the brink of deciding Whether they should abide by the law or “not
abide by the law.

We will never be able to deter that group of people—and I think
it is a small one basically—which would defraud the program, were
we to haye a death sentence for stealing money from HEW.

We think, though—and it is important to stress that the criminal

sanctions simply are not enough—that, in addition to restructuring

. the programs so that it m alces it » lot tOLgher to defraud HEW or

to abuse the program, we need a wider range of sanctions. That was
one of the reasons why we suggested in our annual report the value
of something like a civil penalty bill so we can reach out rapidly and
impose a meanmtrful monetary sanction on those who do defraud us
without having to go through the full-blown criminal process. The
U.S. attorneys and the State agencies can, in fact, handle very feW-
of these cases.

Senator Nuww: What aboub your»medlcal associations and your .
pharmaceutical associations, are these groups willing to cooperate?
For instance, I can envision cases that would involve ethics that
would not involve violations of the law, ~ '

Do you have any plans to defer potential ethical violations to these
associations in the vespective States that would not be prosecutable?

Mr. Morris. We have not gone to the associations on that basis. We
have kept them informed and sought their counsel and coopemtlon :
in these matters.

I would personally hope that oxoups like PSRO’S, perhaps, and

other peer groups, might take an mterest with us in the kind ofk

matters you are d1scussmo< ,
Do you have further thoug;hts2 :
Mx: Rurr. No, I think it 1§ important that we enhst the ‘aid of the

professional organizations. I think, by and large, they are interested

in improving both the ethical and the purely legal standards of their .

members. I think, though, that, as Mr. Moris suggests, it is not -

wholly a role for us. T think the entire structure 1e%11y needs to

address that problem, the PSRO’, the pr;)gmm agenmes as well as-

the Inspector General’s office. ‘
Senator Nunx. I encourage you to thmk about mlluntr to the’

professional associations about referring to them cases whlch you do

not have legal authority to pursue, that’ are not clear ethical violations.
It seems “to me the States have a duty to clean up their own honse. .-
In every conversation I have had with them, they ha,ve mchcated they e

o
i
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Tt looks like to me there are going to be an awful Jot of cases that

fall into the category of belncr et]ncally questionable rather than.

absolute violations of lax.

Would you look into that ?

Mr. Rurr. Certainly will, Senator:

Senator Nunw. Mr. \[orlls, you say in your testimony there are
50,000 auditable eutities within the scope of the audit agencies’
1esponslb1hty In the normal course of a year, how many of these
different agencies are actually being audited

Mr, Morms. Sir, we are wenclally proc(ﬂsmg about 7,000 audits a
year out of the 50,000 universe.

Senator Nuxw. About how many?

M. Morrzs. About 7,000.

Senator Nuxx. On page 20 of your prepared statement you said
that during the past 8 fiseal years your audit reports have questioned
between 156 million and 194 million. This amannts to about 00
mﬂ]mx;. Tow much has sdctually been collected during that time
frame?

Mz. Morris. Unfortunately, we do not have an answer to that
question today. We became aware of the fact that we needed to
address this several months ago and are now looking at it intensively
and will have an answer this fall and be glad to 1epmt to you.

We know we have had a very spotty performance. But I don’('
have the- numbers yet.

Senator Nuny. Who is responsible for collection once these audits
identify amounts that are ontstanding?

My, Morris. It has been left to the “individual program agencies to
follow through and take the final action.

Our Assistant Secretary for Management and Budget, however; has
now. set up an accounts receivable monitoring system in his own
office so that he will keep constant track of what happens. If he sees
a failure or if we see one, we will go to the Secretary and ask for his
attention to that matter.

- I might say the Secretary has been very 1esponslve to reqmstmcr
the program agencies to promptly resolve audit reports and they are
doing much better today than they were a year ago.

This collection phase has been something that hasn t been given the
same degree of attention.

Sena,tor Nuwx. We have had auditors in HEW for many years, T
suppose ever since the Department. was created.

We have had auditors before your office was created. Are you
basically saying there never has been an organized methodical pro-

gram in IUJWV to col]ect outstanding funds that are owed to the

- Government?

Mr. Morrrs. We are saying that this has never been & matter of
priority attention. That is quite true. I suspect it is generally among
audit agencies. But.we arve not going to let that continue.

Senator Nuww. Could you furnish us with a record of the hst 5

years, and the record of ‘the last 10 years of the amount of moneys
that audits have identified as being owing to the Government within
HEW? In adchtlon, could you prowde a comp'u‘able figure which



IR L el e, e TR

77

shows how much of that 1dent1ﬁable money has been, in fact,
collected ? -

My, Morris. We can do the former, pr obablv siv, but the la,ttcr ‘
I doubt very seriously is possible. We will be able to do it for the last
year, because the system was begun a year ago.

[T he information supplied follows T

The following schedule displays dollars queﬁtwncd by audit aud concurrences
by program officials during the period F'Y 1969 through July 81, 197S. With re:
spect to dollars questioned by audif, experience has 'shown, in most cases, these .
amounts were questioned because there was a lack of documentation to support
that they were disbursed for the purpose authorized; or were in-correctly deter-
mined based on rates or terms other than those authorized by the covering instru-~
ment. Coneurrences by program officials reflepts the amount of audit questioned
costs with which program officials were in'agreement. This amount does. not
necessarily reflect actual collections, in fhat subseguent to the concurrence, the
grantees/contractms involved -may have submitted costs involved.” Effective
March 1977, the Department reqvired each Principal Oporating Component to

‘set up-an accounts Teceivable to record and account for sustained audif disallow-

ances and. 1ecorc1 fheir subscquent disposition.

HEW AUDIT AGEN CY—SCHEDULE OF AMOUNTS RECOMMENDED FOR FINANCIAL ADJUSTMENT AND CONCURRENCES
BY PROGRAM OFFICIALS

[Submitted at request of Permanent Subcommittee on- Investigations of the Committee on ‘Governniental Aﬁalrs]

IDollar amounts in millions)

Amounts. fecom- :
“ . mended for Concurrences by

financial . PIOgram

adjustment; officials-

L S SN U D S N N §98.2 1.9
1970 i it b 72.3 2.7
1971.. 100.4 23,2
1972, . 1161 21.8
1973 80.1 7
197: 140.2 L7124
1975 i ot e i e L cm e e mim 1615 100.2
1976 134.1 111.7
1977 it e mnim e an i m 159, € 73.5
1978 (10 mo).. i B O 116.2 43.2

NOTE: AtJuly 31, 1978, $213,900, 000 of amounts recommended for- financial adjustment were awaltlng declswn by
pragram officials.

Senator Nuwx. You ave saying nobody in HEW, untﬂ a year ¢ wgo,

~could tell how much money was collected on outstanding accounts?

Mr. Morrss. I am very much afraid you are going to find that to be
the case without investing an effort that would not be cost- effective -
to dig up the records. S

Senator Nuxnw. How could thisbhe? T c&nnot visualize a comp‘m'y or
a city government or a State government or any department of

Govelnment 1ot 1\110\V1D0' how muoh it had collected on the b'ms of' o

its own audits. To me it is incredible.

My, Mozrrs. T fully agree that there has not been enouoh sense of
urgency in following thro ugh on these matters, once they are decided. - .
They have tended fo drift out of priority concern, and nobody has
paid attention to them, including our office, in the pas - We are now
very aware of it and will not let it continue. :

Senator Nunx. Someone once said we need an “Ameucm desk? .

"in the State Depmtment ’Wh’tt you ‘are saymv is ’clnt we don’t have‘_,
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“any desk at FIEW until you got involved, that had anythmg to do

with collection of money—no oraanlmtlon for collection, only an
organization for disbursement of funds.

Mr. Morrrs, 'We have done a good job of finding the problem,
identifying what is due us, but we Taven’t done a Uood ]Ob of follow-
ing through.

Senator Nuww. It doesn’t do much good to have an audit if there
is no collection procedure ?

Mr. Morris. Some agencies Whlch chsburse money can always offset

payments and recover qu;te easily. Others can’t do it as readily. That

s the reason we have a spotty result,

Senator Nuxw~. In 1975, we had, as I have already alluded to, a
Tederally insured student, loan program investigation. At that time e
found that the master ﬁle of the student loan program was replete
with errors that it really didu't have aity value, What is the present
status of the student ]ozm master file?

Mzr. Morris. If T may, I would like to furnish for the record a
precise answer. But T can tell you generally.

Since last fall, when the Bureau of Student Financial Assistance
was organized, and a professional manager with computer capability
was brought in, this matter has been one of his highest priorities.
‘They have made some progress. How much further they need to go,
I weuld like to reserve that for the vecord, if I may.

[Additional information subsequentlv supplied by Mr. Morris
follows:] :

The student loan control master file is the major information file on loans
issued under the Guaranteed Student Loan Program. The information for this
file is obtained from several sources including:

The original loan application ; The lenders dishursement records; The schools
enrollment status: The lenders sale of loans; The lenders status on loan repay-
ment; and The lenders claim on student default :

Key current processing steps that involve the loan file sue

STUDENT LOAN API’LICATIONS

Subsequent to the student applying for a. loan at a lender, the lender submlts
the application to the Office of Education for loan guarantee and interest sub-
sidy. Application forms submitted are checked against the. information in the

loan file. If a student is in default on previous loans or applying for-a loan.-

beyond the total commitment limitation, the commitment for guarantee on loan
:1pphcatlons is denied. If the Office of Education guarantees the loan, proper
entry is made in the loan file and the approved apphcatxon is returned to the
lender.

LENDER DISBURSEMENT

If the loan application is returned to the lender as approved, the lender dis-
burses the money to the student and notifies the Office of Education of this
action. Disbursement information is added to the student entry in the loan file,

STUDENT PA'}.\[I‘NT TO SCIOOL

’Lhe student enrolls in- the education institution and pays tultmn %ubse-
- quently, ‘the Office of Education requests the school to supply student status
fnformation. The student status information is added to the loan file.. -

LENDER PAYMENT FOR INSURANCE PREMIUM

“The Office of Bducation bills -the lender for insurance premium, a one-fime
charge. In turn, the lender makes payment to the Office of Education.
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LENDER BILLING FOR INTEREST SUBSIDY ANJ) SPECIAL ALLOWANCE

Periodically, Ienders submit bills to the Office s)f Hducation for mterest sub-
sidies and special allowance. Upon receipt of 1)111{:, the Ofﬁce of Hduecation pays
the lenders. o

T LENDERS SATE OF I.OA"IS

The lender is able to sell student loans to other eligible 1ende1s When this -
action occurs, the lender informs the Office of Wducation that he has sold the
loang. Subsequently, the Office of Dducatmn makes entry of this change to the
loan file.

LENDER CLAIM SUBMISSION

From time to time lenders submit claims for loans because of student default .
or student death, disability or bankruptey. Upon receipt of claim, the.Office of -
Tducation checks the loan file for previous commitment,information. Xf the loan
file' has no entry (no commitment made), the claim is denied. In summary, .
continuity is maintained in managing the Guaranteed Student Loan Progmm
tpmughont a long-term tlmc nellnd *mth the agsistance of the loan file mfonna—
tion.

sm\:mmmrcn OF ERRORS

Lum 5 in this file can be of primary nature or of secondary nature. A primary
error would be if a student, who has received a commitment, does not appear
in our files at all. Although we have no way of positively checking this, cir-
cumstantial checlks, such as the update of the file with claims default, indicate
that this percentage of error is small. Secondary errors would be errors in
individual data fields within a student’s record. Some of these errors are of a
processing nature, such as duplicate information on loan disbursements. While:
we know of the existence of such errors, they appear to be minor and do not
affect the overall operation of the program. Other secondary data errors velate
to the massive job of tracking several million students, who frequently change
schools, dr op- -out, and are otherwise in a very mobile period of their lives, Thig
represents our largest error factor, (errors related to timing on data updates)
and can affect the program. If data is not timely, wé are unable to advise the
lender of those students whom they should pursue for collectlon

CURREN T I\II’ROVL‘L[ENTS

Two lxey 1mprovements are currently being made to enhanece the condltlon. of
the loan file, First, pre-claims assistance information ig being improved. Lenders
who are. unable-to.locate students will request assistance from:the Office of
Tducation. Through the use of the loan file and oitlier information (e.g, IRS
files) the Office of Bducation will attempt to malke contact with the student. In
turn, the student will be urged to make contact with the-lender and thus reduce
lender. claims. -Second, Office of Education and Bureau of Student Einanecial -
Assistance personnel are examining improved reporting methods fot the student
gtatus. ‘A task force is analyzing present reports (e.g., loan transaction state-
ments, student confirmation report) in-an effort to produce more accurate, con-
cige, timely student status information and to accurately record these data in
the loan fila, In summary, while steps -have been taken this past year to improve
the accuracy- of the loan file, added measures: are being planned to be unple—
mented to ehmmate secondary error condmons

Senator Nuxw. Is HEW wusing private collentlon agencies now to
try to collect some of the student loans? ~ . ;

“My. Morrrs. We have requests for ploposwls issued in the last few |
days for two demonstration projects, one on the east and one on the
west coast to test the use of commercial collection support. We ave
not doing it extensively, in other words, at thisitime. We are aucrment-
ing our own staff, though, quite substantially, : ‘

Scnator NU\IN. In attachment 2 of Jour testimony, yeu outlme the
caseload in the Office of Investigations, and T believe that your state-
ment s.hoWs that there are 178 pendlnor cases in- the Office of
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Education, and only 143 in the Health Care Financing Admirnistra-
tion.

In your testimony you say that medical payments prograras, in-
volving billions of doilars a year, are an area of great abuse. About
four-sevenths of vour identifiable ‘waste was in this area. My question
is: Why are there more cases pending in the Office of Education with
approximately $10 billion in ezxpenchtm es, than there are in the whole
Health Care Financing Administration?

- My. Morrrs. Let me mention that project invegrity is all health

care. Those 501 cases really should be added to the 143, meaning that

two-thirds of our total backlog is health care.
~ On the other hand, you are qulte right, we have a large accumula-
tion of cases primarily in the student financial aid field, Out of 178
Office of Education cases, 127 deal with problems in student financial
aid. About half of them involve individuals who may have defrauded
us, not completing their education, yet keeping all of the funds, with
the remainder involving institutions that may have been fraudulent.

We need to triple the number of staff T years applied to that work,

and we plan to do so just as quickly as we can augment our worlk
force.

Senator Nunw. Ave you finding any difficulty either in HEW or at

the Office of Management and Burllret in getting the administration
to support your 1equest for personneI? '

Mzr. Morris. No, sir, we are heing given in fiscal year 1979 what we
require. It just takes a whole year budget cycle to get the budget
approved.

Senator Nunw. Who clears your budget request ¢ Does your request
go first to Secretary Califano and then ‘OMB?

M. Morrss. Yes, sir, and then the Congress.

Senator Nuww. Your testimony is Secmtary Califano has given you
complete cooperation ?

Mr. Moreris. Yes, sir.

Senator Nuxx. What was the j impact of your report that came out
showing at that time I thinlk $7.4 billion in waste in HEW ¢ What
was the reaction in HEW to thls ?

Mr. Morris. The most satisfying reaction from our point of view
was the fact that Secretary COalifano immediately issued a directive

to all the program agencies to study the report and to give him plans -

for cost reductions. He set n date—I think it was a montis after his
dirvective. Those plans were returned to him, and were approved by
- him on June 6, 1978. That is one of the two inserts for the record.
Thus within 2 months after our report, we have, a completely com-
prehensive cosi reduction program—directed by the Secretary of the
Department—including the areas addressed in the report. That is
what we hoped would happen, Mr. Chzm man, ’Wc are delighted it
worked that way.

Senator Nunw. Do you have the degree of independence you DOCd

- under the Jaw ¢

Mzr. Monris. Yes, sir.

S .nator Nuxn. Whoe can fire you, Mr. Morris?

Mr. Morris. I serve at the pleasure of the Secmta,ly I'am a Presi-
dentral appeintee.

@
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Senator Nunwy. What are the requirements for your dismissal?
Are you just like any other person in HEW ¢

Myr. Morrzs. Like any other Presidential appointee, the same is true
of Mr. Ruff.

Senator Nunw. Is there any requirement that there has to be a
-reason given if you are terminated ?
Mz. Morgzs. Our act does contain that requirement; the proposed

new Inspector General bill does not. We frankly don’t think this is
a very consequential requirement to have in the statute.

Senator Nuxw~. You think 1f someone decides to fire you; they could
always find a reason?

Mr. Moreis. Sure. And I frankly don’t feel our kind of office can
succeed if it is totally in an adversary role. We cannot be effective if
we are fighting all the time. We must have top management support,
as well as conorreSﬂon‘xl support.

Senator Nunw. Is Mr Ruff in the same category you are?

Mr., Morrzs. Yes, sir.

Senator Nunw. You are both confirmed by the Senate?

Mz. Morris, Yes, sir.

Senator Nunx. You are saying at this stage you don’t see any need

for any more insulation ?

Mr. Morris, No, sir.

Senator Nuxw. Do you concur in that, Mr. Ruif2

Mr. Rurr. Absolutely. '

Senator Nunw. Our subcommittee has received information that
the personnel of the Division of Investigations of the Office of
Inspector General have filed charges with the Civil Service Commis-
gion alleging that the Ofﬁce of the Inspector General is being man-
aged in a way which is a detriment to the purposes for which the
Inspector Geneml’s Office was created. T am not proposing we:
Jnto all of those issues, but just generally, ave the criminal mvestmm—

tors now assigned to Lhe Division of Invest] gations career 01v11 SGIVICG e

employees?
‘Mr. Morris. Yes, sir, they are all ina specml investigative series,

known as 1811, which entitles them to the early yetirement provision.

I was not aware that any formal filing had been made with the
Civil Service Commission. We have hfmd continuing dialogue- with

~many of our field specml agents in charge over the past 4: months

regarding our conclusion at he‘tdqmrters that we need & Division of
Specml A=s1onments that would contain a small number of attorneys
with experience in developing and prosecuting white collaxr crime.

‘We have no such people on our investigative staff except its director. -
Thus, today we have to depend upon the U.S. attorney for that

kind of skill. Having a small increment of such people in our own
house will enhance our capability to do better work and to take better

cases to the Department of Justice. That is the issue we discussed with
the secretary and our special agents. It is now understood by our '

people, and I hope they will ﬁnd it very beneﬁcml to them. as we are
sure it will.

Mr. Ruff has lived throutrh thls whole expemence and Would be S

glad to comment further, if you Would like, on 1t
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Senator Nunw. Mr. Ruft, why don’t you complete this question and
I will consult with staff shen I get back. I know Senator Percy is
going to have a good many questions and we both are going to have
to adjourn at 12 o’clock.

I have about 4 minutes before I vote. If you finish this for the
record, and I will return as soon as I can. Senator Percy will return
and start his questioning.

Mr. Rorr, I think the only thing I would add for the record is we
consider that the process of investigating white collar crime really
requires a mix and variety of skills. So far in the past 15 months we
managed to achieve a blend of the auditing-financial znalysis skills,
as well as those of the trained criminal investigator. My experience
over the years has indicated to me

[At this point Senator Nunn withdrew from the hearing room.]

Mr. Rurr [continuing]. That the assistant U.S. attorneys and
assistant district attorneys who have been experienced in white collar
. ‘erime prosecutions have themselves developed a special expertise in
the way these cases should be managed and investigated. It is that
expertise we hope to bring into our oifice by taking on some five or
six highly experienced white collar crime prosecutors who will serve

- as task force leaders, and who will run the special and particularly -

complex investigations for us. _

My hope is, without being too parochial about the skills of
prosecutors, that the addition of this group will greatly enhance our
ability to deal with extremely complex cases.

[Brief recess. ]

[ Members present at time of recess: None.] :

[ Members present at time of reconvening : Senator Percy. ]

Senator Peroy [presiding]. Mr. Ruff, My. Morris, we will just move
right ahead and hopefully be finished up in half an hour.

As I did mention, 3 years ago we held hearings into the Federal,

student loan program after a very intensive investigation of West
Coast Schools, a technical institute in California, The results of that
investigation were, to say the least, very astonishing to those of us
who engaged in it, : ' ‘
West Coast Schools was found literally to be an offspring of the
inadequacies in the student loan program. In a sense they were a
microcosm of the worst that could go wrong with the program. '
The institute relied almost exclusively on Office of Education loans
to cover its expenses. It issued loans for almost seven times over its
HEW-approved ceiling, improperly offered commissions to officers of
banks and credit unions who bought these loans from the institute, and
willfully concealed student enrollment and attendance information
from the Office of Education auditors and from lending institutions.
- Our investigation even uncovered the fact that Fred Peters, the
director of West Coast Schools, was operatihg under an assumed name
after he faked his own murder in Texas to avoid paying alimony. In
your annual report, you indicate that a special task force in Dallas
18 investigating these types of abuses throughout the Southwestern
United States, Has that task force uncovered abuses similar to the
West Coast Schools example? U

&
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Mr. Morgss. 1 would like Mr, Ruff to address this, if I may

Mr. Rurr. I think, Senator, that the task force in Dallas, althouOh
I am a little reluctant to go into detail because these are matters
pending before grand juries in the northern district and under

~ criminal mvestlﬂatlon, it is fair to say it has uncovered a wide range

of violations, all the way from schools which simply went out and

recruited students solely for the purpose of having Government pay.

educational benefits with no expectation that the student would ever
appear at the school, or certainly stay there for the full course of his

education to a situation in which there has been a legitimate attempt -
o have a student enroll and obtain financial aid, but then a failure

to repay the Government when the student drops out at.a later date,
through problems involving just the financial security of the institu-
tions themselves theft dlrectly from the student financial zud fuuds
in institutions.

Whether we find anything that is comparable to the West Coast
Trade Schools situation. I would suspect not anything quite as
egregious as that. But the basic systemic problems that gave rise to
the ‘(Xle& Coast Trade Schools case are evident to some degree in Texas
as'w

Senator Prrcy. In your statement you indicate that the task folcey

work has already resulted in 13 convictions of school officials, HEW
employees, and others, and that ten indictments are pending. How

many cases do these indictments and convictions actually represent?

Mr. Rurr, I do not have an exact number of cases in which these

convictions were obtamed I W111 be glad to ﬁnd out and snbmit them‘

to you.

Senator Prrcy, We will then without ob]ectlon, keep the 1e001d, A

open so this can be provided.
[Additional material subsequently supplied by Mr. Ruff follows H|

The indictments and convictions involye four separate cases, The ten pend-
ing indictments were, in actuality, anticipated indictments. which concerned
individuals connected to a number of schools nnder comimon ¢wnership. o

The attached letter concerns the most recent action taken relative to “LAVY,

A description of the four cases iy also attached for your information,

U8 Dnmnmmm OF JUSTICD,
: U.8. ATTORKEY,
NORTHERN DISTRICY 0F TEXAS,,
Dallas,- Tew., August 1, 1978.
Re: LBV, ERE
Mr. LAWRENCE LIPPE,

Agsistant Inspector General for Iowestzyatzons, Depm tiient of. Healﬂt Educatwn :

end Welfare, HEW North Buwilding, Washington, D.O.

PEAR Mg, Lippe: Fifty-five Count Indictment against the LTV Corporatmn :
Vought Corporation and I/I'V Bducation System, Ine. was returned by a Wederal

Grand Jury for the Northern District of Texas, July 81, 1978. Within an hour
after the return of the indictment, pursuant to a plea bargam agreement, The

1PV Corporation plead nolo contendre to’ Count 1, conspiracy to defraud and
to file false claims. Vought Corporation. plead nolo contendre to Count 1. LTV -
Eduecation Systems, Inc. plead nolo contendre to Count 1. (§371), Counts 853 -

(§287) and Count 54 (§1001). All other counts will he’ dlsmissed upon the

Comt’ avceptauce of the plea and plea bargam and ‘he payment of $500 000 00 :

' g
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in fines, payment being guaranteed by The LTV Corporation ana Vought Cor-
poration.
Very- truly yours; )

KennNETH J. MIGHELL,

U.S. Attorney.
RogerT C. PRATHER,

U.S. Attorney.
Attachment. ‘

The four cases of reference are as follows:

1. Ped R. Day, owner/operator of Drau"hon s Business Golleges of Lubbock
and Amarillo, Texas and Commercial College of Lubbock, Texas, was indicted
in May, 1976 for embezzling $197,400 in Public funds. Day had, from February 1,
1974 until March 1, 1976, misused funds from the MDSL, BEOG, SEOG and
CWS-P student loan programs.

Day pleaded guilty to the charges in May 1976 and was sentenced that month
to five years imprisonment and five years probation,

2," Name: Richard Lee Willis; James C, Wllhams, Stanley Herman Dennis,
et al

San Antonio Commercial College, owned by ‘above subjects, failed to refund
tuition to students after they dropped out of classes. Instead they conspired to
sell their promissory notes to banks where they would be defaulted. They pre-
pared “Lenders Manifest for Federally Insured Student Loans” and included
false information as to the atfendance of the students.

Above named subjects indicted and convicted 18 USC 871 (counspiracy) 1001
and 1014. One pled and two were tried. Two subjects received five years pro-
bated sentences—one received five years 1mp11sonment appeal pendmrr—pmven
loss estimated at $900,000.

3. Name: Draughon’s Business College, Lubbock, Tex. Alleged Fraud in Stu-
dent Loan Progfams; »

Office of Education and HEW Audit Agency reviews of student loan and
grant accounts at a proprietary business school indicated misuse of funds.

OI investigation reflected that the former owner of the school had diverted
over $450,000 from the BEOG, SEOG, FISL, and CWS ‘programs to his own use.

The former owner was convicted of embezzlement in 1976 and sentenced to
four years imprisonment and five years probation. He remains free on appeal.
In August, 1977, HEW recovered $634,144 through ecivil judgment. .

4, Arnold Gene Tate, Former Presxdent Collegiate Recovery and Credit As-
sistance Programs, Inc., which collected: outstandmg student loans, was charged
6/8/76 with embezzling $‘)OO 000 public money, from 63 colleges and’ umvexsmes
Convicted: 9/17/16, affirmed on appeal, 5/2/78. -

Cecil Dwayne Bvaus, former Deputy Director, OGSL, Dallas RO, was charged
with bribery of a public official, compensation to a I‘edexal employee and inter-
state transportation in aid- of racketeering. Convicted 9/17/76.

Arnold Gene Miller, former HEW. employee was charged with aiding and
abetting in the embezzlement of public money, bribery of a public official and
destruetion of records. Convicted 9/17/76. ) :

Also charged with embezzlement are Thomas Foley I1I and Chailes Edward
Gent, Jr. Convicted 9/17/76.

James. Phillip Xirchoff, HEW collector, convicted extortion on 6/3/76

James Patten, HEW collector convicted 8/10/76 for impersonation of U.S.
Attorney and U.8, Marshall.

JYames Watts, convieted of false statement on apphcauon for employment
with HEW. Convicted 9/3/76.

All 'HEW employees formerly woﬂxed for Collegmte Recovery and Cle(ht
Assistance Programs, Ine.

Senator Percy. How much do you expect to recover as a result of
the task force work?
Mr. Morris. We do not know yet, sir. We are documentmtr the

results as thiey occur. It will be a matter of months before we have a

total record available.
Senator Prroy. You have no ball-park ﬁovules at all?

iy vV
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Mr. Morris. It would be just pure speculatmn, ‘but millions of
dollars are at stake, :
Senator Peroy. In 1976 Senator Nunn and T sponsored leglslatmn

to provide criminal penalties for the types of dctivities exposed in the

West Qoast Schools case. Has that legislation, which was eventually
enacted into law, been of any assistance to you in your work?

Mr. Rurr. I think it has been of divect a,ssmtance, Senator. Indeed -

the ability to bring clear and direct criminal sanctions for misuse: of

the student aid programs has tremendously simplified the task of the

prosecutors in this area.

I know they view it as a singular achievement. They do 1ot i in. fach
haveto worry about whether some violation would fit into some other
technical aspect of the Penal Code. They do have the direct basrs for-

prosecution in these cases.

Senator Prcy. I would like to quote brleﬁy from another sectnon'

of your report, on page 55, you state:
The Office 6f Education’s process fof estabhshmg school - ehgxbihty to pdr-

ticipate in Federal aid programs does not assure that consumer protectmn and -

Tederal interests are being protected. Weaknesses have been:identified in each
of the groups having oversight of schools—the States, the l‘edeml Government‘
and ‘the accredmng associations.

"OW is preparing to establish separate additional eriteria for these mstltu-'
tions which participate in the Student Finanecial Asgistance programs. These

criteria will be directed. at the institution's management and. ﬁseal capabmhest

for the operation of these programs. )
You also state ‘that “One Jmlhon loan ‘Lccounts are.in. default

representing a_debt. to the Federal .Government of a,pplommately
$1 billion.” It is my understanding institutions often report loans as

in default status without dl]]]gently attempting to collect from the
‘borrower. Do you think that certain strict procedures should be
- followved by lenders before the Fedel al Govermnept assumes payment

of the outstanding balance?

Mr. Monris: The first statemeﬁt that you read refers to the p“ogramj ‘
that the new Bureau of Student Financial Assistance s developing -

to .conduct periedic certification of each par ticipating 1nst1tut10n, of

“whom there are some 8,000 to.9,000. That is beginning this fall, and
will be done on a reoular basis. In addition, we are going to step up

the audit attention %o all of these schools requiring” permdlc inde-

pendent audits, We think the visibility snd dlsclplme of th ase‘

technlques is going to be very significant,
“As to-the loan’ ‘programs, this is perhaps the number ong: prmntv

that the | uvean: fias given in its first fear. We do expect the lenders
to ‘exercise due diligencé ‘before they turn over the cases to us for

collection. Thatr will be: taken into- account. as we do: these audlts and
cértification reviews. el

{ ‘yOu refrﬁ\sh my recolle;“t;"f

g Senator Prrey, Cou €

percent guaranteed, or is thete a liability on the par of the bank 1f1
~thev do not collect as in SBA Ioans? ‘

Me. Morris. The Government GSL :program: ig a campletély . :
Gb\fefnment-ﬁnant:ed effort. The State gnarantes agencies are roin+ -

sured by the Tedstal Goifemment: to: the extent, I beheve, df 80 per-'
cent. - ; ;

32-492-78—7
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" Senator Peroy. Isn’t that one of the problems with it, that there

isn’t the real incentive on the part pf the lender to really d111gent1y

collect, because his risk is zero?

M. Morrss. I think much can be said for that poixt.

Benator Peroy. Should séhools with questionable financial histories
of resources be bonded, especially for proprietary 1ns‘c1tut10ns, like
for West Coast Schools? ¢

Mr. Rurr. I really don’t feel I am capable of answering that with
any particular expertise, other than I take it any bondmrt institution

would look askance on an organization that had a hlstory of theft

or defalcation of one kind or another.
Senator Percy. When you menticned the guidelines, would it be

your feeling that we should establish legislation that would exphcltly

seb guldehnes and codify them?

Mr. Morris. Sir, I am not enough ‘of an expert in the whole

legislative background to offer a proper opinion. I can say that new
reO'ulatlons are bemv developed around each of the several student
financial aid programs at this time and are appearing in the Federal
Register currently. :

T think a great deal of progress is being made and as far as I lmow,
the loglsla‘uon 1s-adequate to support them.. :

Senator Percy.-Should regular attendance reporbs on student

borrowers be sent to lendmg institntions directly “so that these

institutions can protect their own financial interests?
Mzr. Morrzs. The attendance monitoring question is one that we
have recently become aware of. It is a very complex matter: I don’t

frankly know what the answer i5 téday. In many universities today

attendance is not eveh kept urack of. Tt is very dlﬂicult to know when
students drop out.

Senator Prrcy.  Going back to the guldehnes, even though you
disclaimed your own expertlse in the leglslatlve area, Would it be
possible for the Department to give us a judgment as to whether or

not lefrlslatlon in, tlus area of Lodlfym guldelmes Would not be
‘ des1red9 PR

- Mur. Morrzs. We Wﬂlbe g]ad to, T EEER

[The mform‘xtlon to b furmshed follows 1 L

Gurrently, seve1a1 efrorts 'u'e underway to provlde both an oversxght and alert

system on problems relatmg to finrancial integrity and stability of educational
institutions participating in Federal Student Financial Aid Programs A Divi-

sion. of -Certification and Program Review. ha's been established in the BSFA.

which.will provide oyersight on eligibility to partic1pate in these programs and:
to momtor prospective problem school situations, It is expec?:ed that these efforts
w111 go a long'way to. prevent some prior abuges that have been 1dent1ﬁed
~Féderal regulatlons have dlso been published to:tighten up ‘matters in thls
area and copies are attached for your information. These regulations ‘estab-
lished, standards -of financial. stability and. institutioral capability for. .school
participation in_Student Financiai Aid Programs, These regulations are based
on the Higher 7 Iucation Act of 1965, Educatlon Amendments of 1976 Sectlon
497 A (a) (2).
-"A- eOpy -0f; the Notice:of: Proposed Rulemakmg “General Provismns Relatmg

to ‘Student Assistance, Programs”,, (45 :CFR.Part 168) Jis:attached for your.

mformatmn They are scheduled for pubhcatlon in the Federal Reglster this
“veek. ¢

oo
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DEPARTMENT .0F -HgATTYy, EDUCATION, AND WELFARE - «---
Office of Rducation (45 CFR Part 168) ‘

GDVDRAL PROVISIONS RDLATING KX STUDDN’.L‘ ASSISTANCE I’ROGRAMS

Agency Office of Educatmn, HEW,

Action: Notice of Proposed Rulemakmg :

Summary : This document proposes, in Subpart B, minimum - standards re-
garding audits, financial responsibility and aduumstratwe capability which an
otherwise eligible postsecondary institution or school must meet:to participate:
in the student financial assistance progmms authorized under Title IV. of the
Higher Education Act of 1965,

Subpart C proposes rules. dealing with mstltutxonal mlsrepreSentatlon of the
nature of its educational program, ifs financial charges or-the employment of its
graduates. The Commissioner of Education believes that institutional adherence
to the requirements of the proposed rules will result in 1mp10ved management of -
Title IV student financial assistance funds. .~

Dates: Comments must. be received on.or before. (45 days after pubhcatlon)
It would be extremely. helpful if the comments refer to spemﬁc sections and are -

‘made sequentially.

- Public hearings -on these proposed regulations W111 be held in six cities at
the addresses listed below. The date and time for each meeting is as follows:
September 11, 1978-—Atlanta, Georgia, and Boston, Massachusetts, 10 a.m,
September 12, 1978—Dallas, - Texas, and Chicago, Ilhn01s, 0am,. .
. September 14 1978-—San Francisco, California, 10 a.m. - . - R
September 15, 1978—Washington, D.C., 10 a.m,
Addresses: Wntten comments should be sent to: Mr. W1lh'1m L. ‘Moran, D1-
vxsmn of Policy and Program Development; Basic Grants: Branch/Policy Sec-
tion, Room 4923, ROB 3, 400 Maryland Avenue, S, W.,. ‘Washington, D.C. 20202.

: Comments will be avmlable for public inspection in Room 4923, Regional Office

Building 8, 7th & D Streets, 8.W., Washington; D.C. from 8:30 a.m. to 4:00 p.m,

Monday - through Friday (except Federal Holidays).

The public hearings will be held at the Tollowing locatmns
September 11, 1978—Atlanta College of Art Memorial Art Center, The Panel

" Room, 1250 Peachtree Street N.|., Atlanta, Ga.; 10 a.m, -

September: 11, 1978—Boston. Umversﬁ:y, H‘u‘Old B Gase' ﬁhyercal Educamon

_Center, Dllbexg Lounge, Babeoek and Commonwealth Avenues, Boston, ‘Mass, ;
o10:am,

Septemhel 1 19‘8—-Umver31ty of Texas, Health Selence Centel, Buﬂdmg

‘ D1.600, 5323 Harry Heines Boulevald Dallag, Texds; 10 a.m.

September 12, 1978—University .of Chlcago, Cobb H'ﬂl Quantrell Hall Auch*'

‘ tonum, 5811 South Bllis Avenue, Glncago, 1L ;10 am.

September 14, 1978—University of San 1«ranc1sco, Umvelsxty Oenter, Room LE
413, 2130 I‘ulton Street, San Francisco, Oa.; 10 am. - :
September 15, 19(8—Regxona1 Office. Bull(hng 3, GSA Au(htormm, ,7th &

,&txeets, 8.W., Washington; D.C.; 10 am.. .«

To facmtate scheduling of. speahers it would be helpful if any person desir 1ng

‘to present his or her views ora}lv at any of the scheduled hearings would in-

form the appxopuate 1epresentat1ves listed below in. advance of the hearing."

If a prepaved statement will be plesented the presenter. is.requested to file three
_copies with the. representative .either prior o or on the date of the lhearing.
..’ Ms, Judith Brantley, U,S. Office of. Education, 101 Manetta Tower, Thn:d )
Floor, Atlanta, Georgia 80323, '(404) 242-5010. . ‘

Mr. Thomas J. OHare,,US Office of Dducatmn, PO ‘Box 8370 John F
Kennedy I‘ederal ‘Building, Boston, Massachusetts 02114;, (617) 223—7200
“Ms. " Carol. ‘Sivright, U.S:. Office of; Dducatwn, 1200 Mam Tower Buxldlng,

‘Dallas, Texas 75202, (214) 720-2221.

Mr Donald Anpoh, U.S.. Office of Educatx,on, 300 South Wael\er Drlve, Ghi-"
rzgo, Iilinois 60606, (812)., 353—2508

) Mr Jerry Graft U S. Otﬁce of; Educatlon, 50 Umted Natxons Plaza, San Fran-‘ S :
, CISGO Cahtorma 94102 (4155 556-0137, .

Mr. William Moran, U.S. Office of Dducutxon, 400 Maryland Avenue, S..W,, 5 ‘
Washmgton, D.C. 20202, (202) 245-1744. S
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Tor further information contact: Mr. William Moran, (202) 2451744,
Supplementary 1nf01mat1on

NEED FOR REGULATION

The major student financial assistance proglams admunstered by the Office
of Education, namely Basic Grant, Supplemental Grant, College Work-Study,
Guaranteed Student Loan and Natlonal Direct Student Loau Programs, provided
financial support to approximately 2.7 million students in the 1977-78 academic
year. The loans made or insured under the Guaranteed Student Loan Progranm
amounteéd to over $1 billion, the grants awarded under the Basic Grant pro-
‘gram amounted to over $1.7 billion, and approximately $1 billion has been di-
bursed under the three campus based programs. For the 1978-79 academic year,
financial assistance under these pwgrams will, it is ant1c1pated amount to
approximately $3.7 billion.

Asa result of the magnitude of this assistance and the nsmg concern over
theé misuge -and abuse of these Federal student financial aid programs by insti-

+ tutions and schools, and the rise in the default rate for the Guaranteed and

National Direct Student YLoan programs, theé Congress in the recently enacted
Tdueation Amendments of 1976, P.L. 94-482, aunthorized the Commissioner of
Education to, prescribe such regulations as may be necessary to provide for—--

(1) A fiscal audit of an eligible-institution with regard to any funds obtained
by it under Title IV programs or obtained from a student who ]ns a loan
guaranteed or insured under Title IV ; and

(2) 'The establishment of 1easonab1e standards of financial responsibility and
appropriate institutional capabﬂlty for the proper administration by an elwlble
inatitution of Title IV student financial aid programs.

Prior to the enactment of this section (Section 497A of the ngher Bducation

Act); the Commissioner’s speclﬁc authority to prescribe standards was restricted
to institutional participation in the ‘Guaranteed Student Loan Program. - '
 The statute also provides that the Commissioner may suspend or terminate
- an institution’s participation in Title- IV programs upon a détermination that it
has engaged in substantial misrepresentation of the nature of its- educational
program; its financial charges, of the employabxhty of its zraduates.
As background for thesé provisions, the House Report leading to the HBduca-
tion Amendments of 1976 discuysed the need for the provisions, stating that:
“The bill also includes provisions that \v111 increase the level of accountability
‘for student assistance funds that are obtained directly or indirectly by an in-
stitution of higher education * * * * These additions to current law are in-
tended by the Committee to provide the Commissioner with the necessary tools

to keep unethical individuals from engaging in unlawful conduct and sharp prac-.

tice in the name of helping ﬁnancxally disadvantaged students to obtain the
education necessary to succeed in the economy of thé ’7OS ? H. Rep, No. 1086,
94th Congress 2nd Sess. p. 13,
In the same vein, the Senate Report stated : )
#Phe Hducation Amendments of 1972 authorlzed the Commissioneér to llmlt
suspend, or terminate - institutional pmtxcipatlon in the. Guaranteed Student
T.oan Program, in a provision similar to that in the Committee bill." After a
“nuinber of years, the Office of Bducation has finally issued regulatxons to itaple-
‘mént that- provision, and the Committee hopes. that it will ‘have a signifieant
- effect in weeding out those schools which do not have the fiscal stability or

administrative competence to participate successfully in the loan program. The
Committeé bill'would- extend  this pxotectlon to the Basic Grant, Work: Study,

and Diréct Student Tioan Programs. - °
“Without the langnage of the Committee bill, the Commissioner hds no statu-
tory authority to witlihold payments from a school that he knows is foundering
“and. will not be able to provide its students their edﬂcatlon, after its cost has
been paid. It makes little sensc to the Committee to require continued payment
iof Federal Tunds to an institution in financial crisis, ‘which threateus to close
its doors and leave its enrollees stranded. The Committee bill wounld allow the
- Commissioner to set fiscal standards, then siispend, linit or ter minate an institu-
t:on s particmatxon if it failed to meet them after notxce and henrihg " S Rept
.“No. 94889, ‘94th Cong. "nd Sess. p. 33 - ;

O
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. Some of the specific concerns that gave rise to these provisions were repmted

in.an Office of Education sponsored study, completed in Qctober 1976 by the

American Institutes of Research. That study revealed that misleading recxmtmg
and admission practices, misleading advertising, lack. of institutional financial .
stability, lack of adequate record keeping practices, inequitable refund: policies

and the failure to make timely tuition and fees refunds were some of the more -
prevalent institutional abuses that affected the integrity. and effectlveuess of -

the aid programs,

Another major eoncern gurmg rise to these statutory provisions was the e

i erease in the default rate in the National Direct and Guaranteéed Student Loan
Programs. For example, Federal obligations to cover loans defaulted under the
Guaranteed Student Loan Program soared from $31 million in 1972'fo $177.5

million in 1976, representing nearly a sixfold i mcrefxse during a period when loan

volume remfuned relatively stable.

The Cominissioner hag proposed the étandards set foxth in thig regulatmn 1y’

to curb and hopefully eliminate fraud and abuse in the Title IV student assist:
ance programs by institutions, schools and students, and (2) to increase the
level of accountability for-student assistance funds administered by msmtutmus
of higher education and vocational schools.

The proposed standards for administrative capability, which were developed s

with the assistance of the HE'W Audit Agency, refiect.the practices and policies

being followed by institutions which have sound procedures for the adminis~

tration of Title IV programs and. should serve to assist other schools in de-
veloping good procedures. The standards, therefore, set forth-a model ‘set of

procedures  and establish parameters within which appropriate institutionai -

policies may be drafted and implemented without Federal intervention, The:
standards of financial responsibility are.intended to assure.that an jnstitution
will be financially able to provide the education that its students haye paid for.

“When these rules go into effect, ail institutions must comply with the require-,
ments contained in them. The Commxssxonex anticipates th}at over a three-year
period each institution dlready panticipating in any of the Title IV programs

will be reviewed to-determine swhether the institution c()mphes with these -

requirements, Institutions: seeking eligibility will be evaluated in terms of’
these Tequirements before they are determined eligible for Title IV programs,

Tor the new institutions and for the institutions already eligible who are thé&-

first to be reviewed; compliance will be based primarily on. the establishment
of appropriate policies and procedures. However, after a reasonable periogd, the
Commissioner will evaluate currently eligible mstitutlons, and will reeyaluate
new institutions and those currently eligible institutions that were the fivst to-
be reviewed, on the basis of actual performance. Thus, for example; a consistent
failure by an institution over an extended period to properly calculate student
awards would indicate that the institution does not, in fact, have adequate peps
sonnel to administer student finaneial aid funds, as required by Section 168.15,
The followmg is a discussion of the major pxovxswns of the proposed 1egu1:1—
tion. .
Audits aml recm‘dl»eepmg S : e s Ll d
The regulations do not set forth any ne\v aucht requuements buL Crogs- refer :
elce requuements al1eady contained in existing plogmm regulations. “With re-

spect to records, the only major new requirement is-that institutions keep.
admission records: that reflect the education and other relevant qualifications.of”

each student admitted.- (Section 168.12(e) ). These records are necessary to-en-

able the Commissioner to determine whether the institution satisfies the statu-
tory definition of an institution of higher education, proprietary institution of"
higher: education, or vocational scheol. For example, stich records would show '
. whether non-high school graduates admitted to & public junior college have the .
- ability to.benefit from the training offered, and whether that s(.udent iy above"
the age of compulsory ‘school attendance.

Additionally, institutions would be 1eqmied to maintain-a separnte banlk’ ac- S

count for Federal funds received: under the: National Direct-Student Tioan, Ool-
lege Work-Study, Supplemental Educational Opportunity Grant, and Basic Edu-
cational Opportunity Grant. programs. which are to be dxsbursed to students.

; Tlus regulatlon would SHDEI 'sede the cument pwﬂam legulatwns Wh]ch prowde T

. |

L R
;

a l
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that phys1cal segregation of cash depositories for Federal student aid funds is

not required. In accordance with current practice, however, separate bank ac-:

counts would not need to be maintained for each individual program, provided
adequate fiscal records for each program are maintained.

Another new requirement is that institutions make records readily available
for review at the geographical location where students will receive their degree
or certificate. Thus multi-campus institutions do not have to 'keep records at
each branch campus, However, when requested, they must make such records
available at the particular institution being reviewed by the Commlssmner

Factors.of financial responsibility

The ‘standards regarding financial responsibility ( Sectlon 168.14) are formu-:

lated to assure that a-student who enrolls at an institution or school will re-
ceive the education he is paying for. The bonding requirement is proposed in
response to several incidents where student assistance funds were embezzled by
employees of an institution.

Institutions are accountable to the Federal government for any loss of funds
as-a result of the funds bemg stolen or embezzled by school employees. The pro-
posed 1egu19.t10n would require institutions to bond each.individual disbursing
Title IV funds in an amount equal to 10 percent of funds disbursed by the insti-
tution each academic year. Thus the ‘proposed regulation would ) vovide protec-
tion to the institution as well as the Federal government. Because of the cost

of bonding; it was decided to limit the bonding to 10 percent of the funds dis-

bursed.

Performance bonding was considered, but upon mvestlgatmn, thls requxre-

- ment was not retained because its cost would be prohlbxtwe

Administrative capability

With regard to one of the requirements coutamed in this sectwn (Section
168.15) that an. institution use “an adegquate number of qualified persons” to
administer program funds, the Office of Bducation invites particular comment
as to what would constitute an “adequate’” number of such personnel and what
factors-should be considered in making this determination.

The Education Amendments of 1976 set forth a new requirement: that stu-k

dents must maintain satisfactory academic progress according to the standards

and practices of the institution (Section 497(e) of the Higher Education Act). ;

The Commissioner will include in his determination of an institution’s capa-
bility to administer Title IV funds, whetlier the institution has established and
applies “reasonable” standards in measuring satisfactory progress of student
aid recipients. The purpose of this provision is to cope with the so called “pro-
fesswna " student and students who attend .school only to obtain ﬁnancml ‘aid.

Ifnsmutwnal refunds

“One means of measuung whethier an institution is capable of admmlstermg
Title IV funds and is financially responsible to its students is by examining
its refund policy. This notice of proposed rulemaking does not include proposed
regulations concerning institutional refund policies. Rather, through this notice
the Commissioner of Iducation ig soliciting public comment on the subject be-
fore any proposed regulations are drafted. Commenters are requested to brmg

to our attention examples of institutional abuse of Federal student aid pro- »

grams, if any, which they believe have been caused by an institution’s refund
poliey or lack thereof. Commenters. should also indicate whether they feel such
abuses could be curbed by regulations, and, if so, what requirements those regu-
lationg should contain, All comments received on this issue will be studied care-
fully before any proposed regulations are drafted and submitted for public com-

ment, (It should be noted that the institution’s refund policy is included . in.
‘§17S4 of the Student Consumer Information Services regulations (45 CFR
178.4) as one of the items on whlch mformatlon is to be made available to

students.)

CAttr Lbufqon of mwt»tuhonal refund, and repa,yments o;f cash disbursements

made directly to the student

1. Attribution of Instituiional Refund. When a student's 1nst1tut10nal charges
were paid with funds from Title IV programs, other than the College Work-

o
PR
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Study Program; any institutional refund must be apportioned among the vamous'
‘sources of funding which were used to pay the charges originally, Paragraphs
(a) through {e¢) of §168 17 deal with the method of computing this apportion-

ment, Since a student is not expected of course, to return earnings for work

performed, the issue of apportionment of the institutional refund concerns only

“the grant and loan portions of the student’s package which had been awarded~

“to meet costs for an entire term or payment period.

Two methods of computing the apportionment of the msmtutmnal refund
. were considered in drafting the proposed regulation. They differ primarily in
their freatment of the expected family confribution. The first method assumes

that the expected family contribution and the various compomnents of the stu- :

dent’s aid package are expended at the same rate in meeting the student’s edu~

cational costs. The. second method, applying the- prineiple that any need-based

financial aid is supplemental to the expected family contribution, assumes that

tbe family contribution is expended fully before any finanecial aid funds are used.

Thus, under the first method a portion of the refund will be attributable to
the expected family contribution whenever there is an expected family. contri-.
bution of any amount. Under the second method a portion of -the refund would -

be atiributed to the family contribution only when . .the amount of the refund
exceeded the amount of the grant and loan portions of the student's aid package,

In drafting the px:opose’d regulation, the Commissioner has adopted-the first .-

method. However, he is soliciting: comments on the alternative as well as on the’

method set forth in the proposed. rule.

The method set forth in §168.17 of the proposed rule: assumes that the f'umly
contribution and each of the grant and loan components of the student’s aid
package were applied toward the student’s educational costs in the same pro-
portion that each represents as part of an aggregate amount, Therefore, ‘the

institutional refund is allocated among these various fundmﬂ' sources-in propor-

t10n to their original share of the aggregate.
The fonowmg example shows the apportionment of an institutional refund of

$500 in a case in which the family contmbutlon plus the grant and loan portmns

of the aid pachage totaled $2,000.

Percent : - * Allocation

Funding ‘ Y : Cost ofcost To= . of refund-
Famiily CONErDUHON. o co ety cs e incinn a0 0 225 StudentoLooLlo_i $112:50
BEOG . 250 12,5 BEOG account. 62.5
SEOG Ceimmm e 750 37,5 SEQG account.. 187. 50
" Loan (NDSL or GSL) . B . 550. - 27,5+ Loan account. .. 137.50
Total...... N el 2,000 100.0 T 500,00

NOTE~In the case.of a national dlrect studentloan, the portion of the refund attributable to the'loan would be 2 plied
as a reduction of the principal balance in the student’s loan account at the institution. In the caseof a guaxanteed student
{oar, the portion of the refund attnbutahle tn the loan would be paxd by the insmutwn to the lender. ;

The alternative method ‘assumes that the family contnbutlon should be et--f

‘pended in its entirety before any student finencial aid funds. are expendéd. Thus, -

student-owed refunds are attributed to the various:nonwork sources of financial
aid until the original amounts have been completely restored before any funds

are returned to the family. If the amount of money- being refunded exceeds the .
amount of nonswork financial aid which was provided to the student and to 'the .

student’s account, the excess is returned to the family. On the other hand, if the
amount of money being refunded is equil to or less than the amount of’ non—work

financial aid provided to.the student or to-the student’s aceount, the entire:

“amount being refunded is allocated among those sources of aid in proportlon to

their shares-of the original aggregate: amount of non—work ﬁnancml ald prov1ded .

to the student or to the student’s-accourit:

In the exgmnle cited below, using the same figures as in the prevmus example, SO

the cost is $2,00¢, the grant-loan components-of the student’s-aid package totaled
$1,500,-and the institutional refund was $500. Therefore, the entire amount of

. the institutional refund would be allocated to the appropnate student aul ac- k

' counts in the- followmg mantier ¢
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Grantloan  Percent of To— + Allocation of

Funding source components total grant/ refund

' loan aid
BEDG ——— $250 16.1 . BEOG account $80. 50
.......................................... 750 48.4 SEOG account.. 242,00
Loan (NDSL or GSL) ; 550 35.5 LOAN account. . 1177.50
Totaiameenn 1,550 100.0 500.00

11n the case of a national direct student [oan, the portion of the refund attributable to the loan would be applied as
a reduction of the principal balance in the student's loan account at the institution, In the case of a gudranteed student
loan, the portion of the refund attributable to the loan would be paid by the institution to the lender.

Under the first method described above, the student is due a portion of the
institutional refund resulting from an unexpended portion of the expected fam-
ily contribution. However, under the following circumstances the student may
not receive any money.

Ag discussed under item 2 below, a student may have received an overpayment
of aid funds as a result of receiving a cash disbursement for noninstitutional
charges. In such a case the amount due to the student from the institutional
refund would be appled against that overpayment before any of these funds
were returned to the student.

In applying for a Guaranteed Student Loan, the student may have agreed
to assign a portion of a refund due to him or her to the lender for reduction
of the principal balance of the loan. Therefore, even though the student did not
owe a repayment of a cash disbursement for noninstitutional charges, the por-
tion of the refund attributable to the expected family contribution might not
be returned to him or her since it may be assigned to the lender fo reduce the
principal Guaranteed Student Loan balance. Thus, the student would not receive
a cash refund from the institution until all overpayments were settled and any
amount assigned to reduce a Guaranteed Student Loan balance had been re-
turned by the institution to the lender.

Under the alternative method, offsets resulting from an unexpended portion
of the expected family contmbutmn would usually not occur, and the student
would owe back to the institution a 1a1ge1 portion of the financial aid disbursed
to him or her for liyving expenses,

2. Attribution of repayments of cash disbursements made directly to the studcnt

- Paragraph (d) of §168.17 is intended to provide a means of determining if a
repayment is due from any cash disbursement of aid for noninstitutional charges
if the student leaves that institution before the end of the payment period for
which the cash disbursement was made.

In determining whether a repayment is due, the institution will, of course,
need to know the date the student left the institution. If the student officially
withdrew or was expelled, the date he or she ceased to be in attendance will be
a matter of institutional record. If the student simply left the institution with-

.out completing official withdrawal procedures (i.e., unofficially withdrew) and
no specifiec date for his or her departure is known, the institution should use its
best judgment in determining the date the student ceased to be in attendance in
order to compute the portion of a cash disbursement which should be considered
as already expended during his or her period of attendance.

The proposed regulation provides that the institution itself shall determine
the amount of the total cash disbursement which should be considered “unused”
as of the date the student leaves the institution, taking into consideration rea-
sonable expenses which the student would have mcurred during hig or her period
of attendance for items which were not paid to the institution. (It is assumed
that any institutional refund policy would take into account any amounts paid
to the institution in cash as well as amounts eredited to the student’s institu-
tional account.) The proposed regulation cites a number of types of exvenditures
which could be counsidered but does not limit the institution’s discretion to in-
clude others. After the institution has determined the total amount of the cash

. disbursement which it considers unused as of the date the student ceased to
be in attendance, the portion of the overpayment to be attributed to each grant
and loan program shall be made in accordance with the following ratio:

e
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. Amount provided by each program for
Amount to: be attributed to each the period for which aid  was

prograin . awarded

Total amount of cash disbursement de- * Student’s cost of education for the
termined by the institution to be an period for which aid swas awarded,
overpayment minus amount of student earnings

during the period

This procedure parallels that set forth in §168. 17(a) for determining the

attribution to program accounts of an institutional refund. Expressed as equa-
tion, the ratic appears as:

Amount provided by each
Frogrﬁm for tlre périod Total amount of

) orwhich aid wasawarded cash - disburse~
Amount to be -attributed Student’s cost of education ments deter-
to each program =  for the period for which X ‘mined by the-
aid wag awarded, minus institution to be

amount of student earn= an overpayment
ings during the period .

On April 8, 1977, a Notice of Proposed Rulemaking was pubhshed in the

Federal Regzstcv which discussed the issue of attribution of repayments fromi,

cash disbursements made directly to the student when the student leaves the
instifution before the completion of the period for which fhe funds were
awarded. In that notice a formula was proposed, to be inserted in §176.14 of the
Supplemental Grant regulations and §190.77 of the Basic Grant regulations, for
calculating the portion of a grant disbursement which should be considered an

overpayment subject to repayment by the student. There was a general con-

sensus. among the commenters that the formuls did not allow sufficient flexi-
bility for the insfitution to take into consideration the circumstances of indi~
vidual students in determining the amount of a cash disbursement which should
be repaid. In response to the commenters’ concern, the proposed formula has
been discarded. In its place- we have substituted the procedure set forth in
§ 168.17(d), and described above, in which the ingtitution has discretion in deter-
mining the portion of a cash disbursement which it considers “unused” as of the
date the student withdraws. The portion of the “unused” amount which should
then be considered an overpaymsnt for each specific grant program is then
determined by the simple proportmnal ratio set forth in the regulation.

Additional factors

Section 168.18 sets Torth conditiony which the Comwmissioner views as warning
signals regarding whether an institution is capable of continuing its participa-
tion in Title IV programs. This section is based upon section 177.66 of the éxist-
ing GSL program regulations. (45 CFR 177.66) However, the benchmark default
and withdrawal rates have been revised upward and the default provision has
been extended to include National Direct Studeut Loans as well as Guaranteed
Student Loans,

"An additional distinction should be made between factors of financial respon-
sibility contained in Section 168.14 and those additionsal factors for evaluating
administrative capalnhty and financial responsibility found in Section 168.18,

The items contained in Saction 188.14 are conditions which an institution must
meet in order to gain of maintain program eligibility. Failure to meet these
provisions will be grounds for refusal to allow initial program part1c1ps tion or
for the initiation of Limitation, Suspension and Termination actions. Failure to

meet the reguirements of Section 168.18 may be grounds for denial or Limifa- '

tion, Suspension and Termination actions at the Comwmissioner’s diseretion ; and
the Commissioner may Yequire' corrective action before extending progran

eligibility.
SPECIFIC COMMENTS AND RESPONSES

In October, 1976, the Convress enacted and. the President signed into law the
REducation Amendments of 1976. On November 29, 1976, the Commissioner pub-
lished in the FEDBRAL REGISTER (41 FR 52417) a Notxce of Infent to Issue
Regulations in order to6 solicit early publie participation in- the rule-making
process,
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*Five public donférences were held across the country between December 13,
and 17, 1976, and comiments made at those conferences were considered -in de- "
velopmg Lhe proposed. rule. Written comments were also. received through
December 30, 1976 and were considered in the development of this proposéd: rule.
The follc)\vmg is & summary of these comments and the Commigsioner of- Dduca--
t.on’s response.

Oomment: One commenter said that an gudit should not be so comprehenswe
as to verify the propriety of each Federal dollar an institution spends. It
should, however; be 'suficiently comprehensive to estahlish that financial control

systems are adequate and functioning effectively and that the lnstltutlon 1& in’

compliance with Federal law and regulations.

Response: The Commissioner agrees. The proposed rule provides that audits
are to be condicted in accmdance with’ apphcable Title IV program regulations
and audit guides.

-HEW-audit.guides are presently avallable for the Supplemental Educational -

Opportunity Grant, College Work-Study, and Ndtional Direct Student -Loan Pro-
grams: The Office of Bducation anticipates that an audit guide will be available
for the Basic: Educational Opportunity Grant Program by the time these pro-
posed rules are published as final regulations. No audit guide is presently being
contemplated for the Guaranteed Student Loan Program.

Comment: Comments received relative to the desirable frequencv of fiscal
audits ranged from annual fo two, three or five years. Addltlonally, special
audits were recommended Wheneve1 (i) there was a change in ownership, '(ii)

the institution was the subject of continued complaints by student consumers,
or (iii) there was evidence that funds were being misused. One commenter sug-

gested that the Inspector General of DIHIW be authorized access to all fiscal
records of an institution at any time.

'Response: Under existing Title IV program regulations, audits are to be con-
ducted at'least once every two years. The proposed regulations provide that this
frequency be maintained under normal circumstances,

The Inspector General has access to all relevaut records under Sectlon 205
of Public Law 94-505. -

Oomment: Several commenters suggested that audit sfandards (i) parallel
the American Institute of Certified Public Accounts (AICPA) Audit Guide, (ii)

be mutually agreed upon by HEW and the National Association of Colleges and

University Business Officers (NACUBO) and (iii) follow the standards for

Audit of Governmental Organizdiions, Programs, Activities and Trunctions *

(GAO), and the Accounting, Recordlkeeping aend Reporting by Colleges and

Universities for Federally Funded Student Financial Aid Programs, HEW, 1974,

Response: The regulation proposes that audits be conducted in accordance
. with the Standards for Audits of Government Organizations, Programs, Activi-
ties and Functions (GAOQ), and the existing Title IV program regulations. As
noted above the HEW Audit Agency has developed audit guides which were
developed in association with the American Institute of Certlﬁed Public Ac-
cotintants for the college based programs.

Comment: Relative to standards of financial responsibility and institutional
capability, one commenter recommended that institutions be required to have

the capability of meeting all reporting requirements and maintain supportmg )

documentation for all awards,

Response: The regulations set, as a condition of eligibility, requirements for
an institution's recordkeeping capability, including a requirement that it keep
systematieally organized records relating to all Title IV transactions.

Comment: Relative to who is to conduct required audits, several commenters
made the following recommendations: (i) That audits be performed by the
university systemr of auditors when an institution is associated with such a
public system or, in the case of institutions not associated with a public sys-
tem, by HOW guditors; and (ii) That audits be conducted by the institution
using CPA firm and I‘edeml guidelines.

Response: The regulation permits the institution to choose who is to conduct
audits. It requires only that the individual chosen be sufficiently independent of
those who authorize the expenditure of Federal funds and that the individual
comply with the GAOQ. Standards for Audit of Governmental Organizations, Prd-
grams, Activities, Functions, and existing Title IV program regulatlons
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Comment: One commenter recomimended that non-public mst1tut10ns should
be required to post a bond sufficient to assure performance.

Response: The Commissioner disagrees. Performance bonding was- found to
be prohibitively expensive. However, the Commissioner hag required a bond on
personnel handling Title IV funds to the extent of 10-percent of the Title IV
funds disbursed by an institution in an academic year.

Commené: Several comments were received concerning possmle misrepre-
sentation by an institution of the nature of its educational program, its financial
charges or the employability of its graduates. One commenter suggested that
the andit should be comprehensive enough to demonstrate that the institution
had (i) clearly stated and measurable objectives, (ii) the capacity and resources
to meet those objectives, and. (iii) suﬁiment ﬁnancxal sta’mhty to give some
protection to the student consumer.

Response: The suggestion with respect to (1) and (ii) cannot be adopted
since the Comumissioner’s statutory authority is restricted to the administra-
tion and financial responsibility of student aid programs under Title IV. One
commenter suggested that the term “misrepresentation” need not be defined. An-
other suggested that a definition of the term include misrepreseéntations such as
the listing of fields of study not actually offered by the institution, or deserip-
tions of facilities and services that do not exist.

Response: The Commissioner believes that a definition is necessarv and hag
defined both the terms “misrepresentation” and “substantial misrepresentation’”
in §168.32. The Commissioner has also addressed the concerns suggested by the
second comment in' § 168.33.

Other Information: The Office of Hducation has determined that this docu-
ment does not contain a major proposal requiring preparation of an Inflation
Impact Statement under Executive Order 11821 and OMB Circular A-107,

Dated : Jannary 27, 1978.

’ XEnyest 1, BOYER,
‘U.8. Commissioner of Hducation.'
Approved: July 22, 1978,
Hare CHAMPION,
Acting Secretary of Health, Iducation, and “Welfare.

Chapter I of Title 45 of the Code of Federal Regulatxons is amended by add-
ing Part 168 to read ds follows:

PART 168—GENERAL Pnov:sml\'s RELATING TO STUDENT’ ASBISTANCE PROGRAMS

: SUBPART A—GENERAT,
Sec.

1681 Scope and purpose

168.2° Definitions,

SUBPART B-——SI‘ANDARDS RELATING TO AUDI’I‘S, RECORDS, FINANCIAL BEBPONSIBILITY,
ADMINISTBATIVE CAPABILITY AND INS’I‘I’I‘U’I‘ION AL, REFUNDS

168.11 Scope and purpose.

168.12 - Audits, records and exammatlon

168.13 Audit exceptions and repayments.

168.14 Factors of financial responsibility,

168.15 Standards of administrative capabﬂxty.

168.16 [Reserved]

168.17  Attribution of institutional refunds

168.18 .Additional factors for evaluating admamstratwe capablhty and ﬁuancml
responsibility.

srmmn'r C—MISREPRESENTATION

168.31 Scope and purpose.
168.32  Special definitions.
168.33 - Nature of educational programs.
168.834 Nature of financial charges.
168.35 PEmployability of graduates.

168,36 Endorsements and testimonials.

168.37 Procedures.
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Authority : Section 497A of the Higher Education Ac¢t of 1965, as added by
Section 133 of Pub. L. 94482, 90 Stat. 2150-2151 (20 U.S.C. 1088f-1), unless
otherwise noted.

SUBPART B-—STANDARDS RELATING TO AUDITS, RECORDS, FINANCIAL RESPONSIBILITY,
ADMINISTRATIVE CAPABILITY AND INSTITUTIONAL REFUNDS

§ 168.11—Scope and purpose :

This subpart sets forth standards which an otherwise eligible institution—
that is, an institition of higher education satisfying the statutory definitions
set forth in Sections 435(b), 491(b), or 1201(a) of the Higher Education Act
(HEA) or a vocational school satisfying the definition in Section 435(c) of
the HEA—must meet in order to participate in the student financial assistance
programs authorized under Title IV of the Act. The standards concern the con-
duct of audits, the maintenance of records, financial responsibility, administra-
tive capability and institutional refunds. Non-compliance with these provisions
may subject an otherwise eligible institution to proceedings under Subpart YT

-vhich may lead to a limitation, suspension or termination of its eligibility for

Title IV programs. (20 U.S.C. 1088f-1)

_§ 168.12—Aundits, records and cpamination

(a) If an institution participates in the Supplemental Bducationatl Oppor'tun-
1tv Grant Program, 45 CFR 176, Ccllege Work-Study Program, 45 CFR 175,
National Direct Student Loan Progm.m, 45 CFR 144, Basic Educational Oppor-

tunity  Grant Program, 45 CFR 190, or Guaranteed Student Loan Program,

45 CFR 177,-it must comply with the regulations for those programs concerning

" (1) audits of institutional transactions, (2) record keeping, and (3) a separate

.

bank account for Federal funds received under these programs.

(h) (1) Audits must be conducted by individuals who are sufficiently inde-
pendent of -those authorizing the expenditure of Federal funds to produce un-
biagsed opinions, conclusions or judgments. The independence of thege individuals
shall be judged in accordance with the criteria set forth in Part IIT, Chapter 3
of the U.8, General Accounting Office publication, Standards for Audit of Gov-
ernmental Organizations, Programs, Activities and Functions. Additionally,
anditors other than employees of a State or local government must meet the
qualifications criteria set forth in Appendix I of the GAQO document. (These
documents are included as Appendix A and Appendix B of this part.)

(2) Any individual or firm conducting an audit described in this section
must give the Director of the HEW Audit Agency or the Commissioner access
to retcords or other documents as may be necessary to review the results of the
audits.

(e) (1) With respect to each Title IV financial aid recipient, an otherwise
eligible institution must establish and maintain or a current basis student
records regarding:

(i) The student’s admission to, and enrollment status at, the institution,

(ii) The program and courses in which each recipient is enrolled ;

(iii) ‘Whether the student is making satisfactory progress toward completion
of the course of study the student is pursuing according to the standards and
practices of the institution;

(iv) Any refunds due or paid the student; and

(v) The student's placement by the m.,txtuhon in a job if the institution pro-
Vvides a placement service and the student uses that service.

(vi) Amounts of financial aid from Title IV programs received by the stu-
dent at the institution and at any institutions the student previously attended.

‘The institution must. provide a copy of this record to any institution to which

the student transfers at the request of that institution or the student.

(2) (i) 'With respect to each student enrolled at the institution, an otherwise
eligible institution must establish and maintain records regarding the educa-
tional qualifications of that student as they relate to the admissions require-
ments of the institution.

(i) With respect to those institutions where the entire institution has not
been determined eligible, the institution must establish and maintain records
rvegarding the educational qualifications of each student as they relate to the
admissions requirements of those particular programs which have been deter-
mined eligible.
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(3) Records must be (i) sysiematically organized and (ii) readily available
for review by the Commissioner atl the geographical location where the students .
will receive their degrees or certificates of program or course completion.

(d) An institution must deposit all Federal funds it receives under the Sup-
plemental Bducational Opportunity Grant, College Work-Study, National Direct
Student Loan, and Basic Edncational Opportunity Grant programs in an ac-
count which does not include non-Federal funds or Federal funds from other
programs, This account is subject to audit by the Commissioner at such reason-
able times as the Commissioner will determine. (20 U.8.C. 1088£-1)

§ 168.18 Audit ewceptions and repeyments

(a) If the Hew Audit Agency questions an expenditure or the institution’s
compliance with any applicable requirements as a result of its own audit or an
audit performed at the direction of the iustitution, the Agency mnotifies the
Commissioner and the institution of the questioned expenditure or procedure.
If the institution believes the expenditure or procedure was proper, it shall
notify the Commissioner in writing of its position and the reasons therefor.
The institution’s response must be received by the Commissioner within thirty-
five days of the date of the Audit Agency’s notification to the institution. ‘

(b) Based on the audit finding and the institution’s response, the Commis-
sioner will determine the amount of funds improperly spent, if any, and wm
instruct the institution as to the manner of repayment. The institution must
repay those funds witliin 60 days of the Commissioner’s notification, unless the
Commissioner permits a longer repayment period.

{20 U.8.C. 1088f-1)

§ 168.1} Factors of financial respmzmbmty

(a) An otherwise eligible institution must be financially able to—

(1) Provide the educafional services stated in its official publications and
statements;

(2) Provide thie administrative resources necessary to comply with the re-
quirements set forth under this subpart; and

(8) Meet all its financial obligations mcluthng refunds,

(b) An otherwise eligible institution must bond each 1nd1v1dua1 dxsbursmg
Title IV funds at the institution in an amount equal te 109 of the Tiﬂe IV
funds disbursed by that institution each academic year. i

(e). - If the Commissioner has reason to believe.that an mstltutwn is unable
to meet the requirements set forth in paragraph (a) of this section, or if the
institution” changes ownership, the Commissioner may require the ingtitution to ®
submit for its latest fiscal year a financial statement or an audit prepared by a
State or local audit agendy for a public institution, or certified by a Certified
Public Accountant or Licensed Public ‘Accountant for a non-public institution,
The financial statement must include a balance sheet -and an opexatmg state-
ment (profit and loss statement covering both income and expenses). .
(20 U.8.0. 1088(-1)

§168.15 Standards of admnmstratwe capabzhty
In oxden to participate in a Title IV student financial aid program, an other-

wise eligible institution. must have the capabxhtv to adequately administer those

Programs, The Commissioner will consider an institution as having that capa-
bility if it establxshes and maintains required student and financial records ‘and
if it: :

(a) DeSIgnates a capable indlvxdual to be responsxble “for admxmstermg all
the Title IV programs in which it participaies;

{b) Uses an adequate number of -qualified” persons to admmlster those pro-
grams. In -determining whether an institution uses an adequate- number of -
qualified persons, the Commissioner will consider the number of students aided,
the number and type of programs in which the institution :participates, the
number of applications evaluated, and the amount of funds administered; -

(¢) Administers Title IV programs in such a manner as to provide for an
adequate. system. of internal controls. These internal controls must provide for

a system of checks and balances under which no person will be directly respon-

sible for-all:aspects.of.the programs: The functions of. authorizing payment and
disbursing funds shall be divided.so. that no. office has the responsibility for both
ﬁmctwns with zespect to.any partmular student alded under the programg ;

i
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(d) Istablishes and applies reasonable standards for measuring whether 4
student receiving aid under any Title IV program is maintaining satisfactory
progress in the course of study the student is pursuing;

. (e) Develops an adequate system to verify the consistency of the informa-
tion it receives from different sources with respect to a student’s application
for financial aid under Title IV programs. In determining whether the insti-
tution has an adequate verification system, the Commissioner will consider
whether the institution reviews:

(1) All student aid applications, needs analysis documents, and eligibility
notification documents presented by or on behalf of each applicant;

(2) Any documents, including any copies of State and Federal income tax re-
turns which are normally collected by the institution to validate information
received from other sources; and .

(3) Any other information normally available to the institution which bears
on & student’s citizenship, previous educational experience or other factors
relating to a student’s eligibility for Title IV funds; and

(£) Provides adequate financial aid counseling to eligible students who
apply for Title IV aid. In determining whether an institution provides adequate
counseling, the Commissioner will consider whether its counseling includes in-
formation regarding: )

(1) The source and amount of each type of aid offered;

(2) The method by which aid is determined, and disbursed or applied to a
student’s account; and

(8) ‘The rights and responsibilities of the student with respect to enrollment
at the institution and receipt of financial aid. Such information includes the
institution’s refund policy, its standards of satisfactory progress, and other con-
ditions that may alter the student’s aid package.

(20 17.8.C. 1088-1)

§ 168.16 [Reserved]

§ 168.17—A4ttribution of (1) institutional refunds and (2) repayments of cash
disbursements made directly to the student

(a) (1) If a refund is due to a student under the institution’s refund policy
and the student received finanecial aid under any student financial aid program
authorized under Title IV, a portion of that refund must be attributed to each
program, except the College Work-Study Program, from which the student
received funds. ,

- (2) If the student received a Basic Grant, a portion of the refund must be

restored to the institution’s Basic Grant account or to the Commissioner, If the-
student received a Supplemental Grant, a portion of the refund must be re-

stored to the institution’s Supplemental Educational Opportunity Grant account.
If the student received a National Direct Student Loan and/or a. Guaranteed
Student Loan, a portion of the refund must be used to reduce the principal on
those loans. Tl
(8) The amount to be restored to each account shall bear the same ratio to

the total amount of the refund as the amount of funds provided to the student"

. firom each program up to-the time of his withdrawal bears to the total-amount
of the student’s educational costs for the payment period for which the refund
applies, less any earnings from employment during that period. Expressed as-a
ratio, the amount of the refund to be attributed to each grant orloan aid source
s as follows: . ; :

Amount to be attributed to each ‘
program _- __Amount provided by each program
Total amount of institutional refund Student’s cost of education for the
o period for which aid was awarded,
minus amount of student earnings
during the period

" (b) The portion of the institutional refund to be restored or credited shall

be computed as follows: - . '
(1) (1) Determine the amount of the student's cost of education for the pay-
ment period for which the refund appiies, and subtract any portion of that cost

which was met- by the student with earnings from the College Work-Study Pro-

Ea
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gram or other employment oceurring during the payment period for wlnch the
refund applies.

(2) Determine the amount of funds from. each program: authomzed under
Title IV, other than the College Work-Study Program, which were disbursed
to the student or credited to the atudent’s account to meet his or her costs of
efucation for the payment period for which the refund applies. )

(3) Divide each of the amounts in subparagraph (2) by the amount deter-
mined in subparagraph (1) to determine the percentage which each funding
source constitutes of the affgregate amount applied to the student’s educa.tmnal

_costs.

(4) Multiply the percentages computed in subparagraph (3) by the amount
-of the institutional refund to detexmme the portion of the refund to be allocated
10 each aid program.

(e) The amount of the institutional refund which remains after the amounts
computed in paragraph (b) have been subtracted and restored to the appro-
priate aid account may be attributed to the expected family contribution. How-
gver, before any remaining funds may be returned to the student the institution
must first, in accordance with paragraph (@) of this section, apply those funds
against any funds that were disbursed directly to the student for that period
under the Basic Grant, Supplemental Grant, National Direct and Guaranteed.
Student Loan programs, which the institution determines, were not used for
educational costs. The institution must then ftransfer any remainder tv the
lender if the student received a Guaranteed Student Loan and-agreed to assign
:any refund to the lender to reduce the prinecipal balance on his loan, (Appendix
‘¢ contains an example demonstrating the method of computing the apportmn-
ment of an institutional refund outhned in this section.)

(d) Attribution of repayments of cash dzsbursements mude directly to the
student.

(1) If a student officially or unofficially withdraws from or ig expelled by
an institution prior to the first day of classes of a payment period, any cash
disbursements made to that student for noninstitutional costs under any Title
IV program (except, the Colliege Woxk—Study Program) for that period 1s an
overpayment,

(2) If a student officially or unoﬁimally mthdraws from or ig expelled by
an institution on or after the first day of classes of a payment period, and the

. student received a cash disbursement for noninstitutional costs under any Title
. IV program (except the College Work-Study Program) for that period, the

" institution must determine whether a portion of that cash disbursement i is an

-overpayment.

{(3) In determmmg whether a student received an overpayment in the situa-
tion described in subparagraph (2). of this paragraph, the ingtitution shall take
into account the -educational costs inecurred by the student for noninstitutional |
charges for that payment. period up to the date of withdrawal or expulsion. The
institution shall then subtract that amount from the cash, disburgements re- -
ceived by the student for that period.-A remainder indicates that an overpayment
was received, Noninstitutional costs may include but are not limited to room
and board, books and supplies, transportation and miscellaneous expenses. .

"(4) The. portlon of the overpayment atfributable to each program. shall be

f‘,computed usmg the following ratio;

Amount, prov1ded by each progmm

Amount to be a,ttnbuted to each for the perxod for wlnch ald -is

program - awarded

Total amount, of cash. dlsbursement * Student’s cost of educamon for tho

(20 U.S.C. 10886-1)

“détermined by the msmtutwn to be period for which -aid was awarded
an overpa,yment . minus amount of student emnmgs_
S oo d\mng the pomod

$ 168.18 Additional factors for. ewluatmg administrative capabzhty «md ﬂmm-
cial responsibility
(a) The following conditions: may impair an mstltution S abihty to be finan-

“eially responsible or to- be capable of properly admxmstermg student ﬂnanclal L

aid programs authorized under Title IV
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(1) If the prizeipal amount of defaulted loans made to students at an insti-
tution undezthe Guaranteed Student Loan Program or the National Direct
Studo;.{’L/oan Program represents more than 20 percent of the principal of all
Zach loans which has reached the repayment period,

(2) For an institution which has a common academic year for a ma,mnty of
its students:

(1) If more than 33 percent of the students who are enrolled at the begin-
ning of an academic year withdraw from enrollment at that institution during
‘that academie year, or

( u) If more than 50 percent of the students who are enrolled at the begin-
ning of an academic year receive loans under the Guaranteed Student Loan
Program for that year,

(8) For an institution which does not have o common academic year for a
majority of its students,

(i) If more than 33 percent of the students enrolled at the begmnmg of any
eight-month period withdraw during that period, or

(ii) Xf more than 50 percent of the students enrolled at the beginning of any
eight-month period receive loans under the Guaranteed Student Loan Pregram
for that year,

(4) Tor an institution utilizing accrual accounting in their last Fiseal Year,

(i) If the imstitution’s ratio of current assets to current liabilities is less
than 1:1,

" (ii) If the institution has a deficit net worth. Deficit net worth is defined as
a condition where the liabilities of the institution exceed its assets, or

(iii). If the institution has a history of opelatlng losses.

{(5) For an institution utilizing cash accounting in their last Fiseal Year,

(1) If their operating expenses exceed revenue,

(i1) If the institution has a deficit net worth as defined in § 168.18 (4), or

(iii) If the institution has a. history of operating losses.

(6) For an institution utilizing fund accounting, if the unrestricted current
or operating fund reflects a deficit at the conclusion of -its most recent Flscal
" Year,

(7) For the purpose of malung this determination the institution will make
available to.the Commissioner, upon a reasonable request, its latest financial
statement prepared by a certified public account or the most reasonable ‘equiva-
lent thereof.

{b) If the Commissioner has reason to believe that the conditions set forth
in paragraph (2) of this section exist at an institution or if the institution
chqnges ownership, the Commissioner may require the institution to submit
- for its-lafest fiscal year a financial statement or an audit prepared by a State
or. local andit agency for a public institution, or certified by a certified public
. accountant or licensed public accountant for a non-public institution. The finan-
cial statement or audit must include, at least, a balance sheet and an operating
statement (profit and loss statement covering both income and expenses), and
it must be signed by a duly authorized officer of the institution attesting to its
accuracy as of the date of the statement. The ‘data of the statement must be

" within 12 months of the date of the application.

{¢) If the Commissioner determines that any of the conditions described in
paragraph (a) of this section impairs the capability of the institution to ad-
minister any financial aid program authorized under Title IV, the Commissioner
may require the institution to take reasonmable and appropriate measures to
- 'alleviate those conditions as a reguirement for its continued participation 'in

those programs. Before initiating such an action, the Commissioner will inform
- theinstitution of the findings and provide it a reasonable period to respord.
" That period will be at least thirty-five days. The institution’s response may
" indicate that the conditions do not have an adverse affect on thé administration
of the programs, or the response may be to submit a plan of the action 1t wxll
talke to alleviate those conditions.

(20 U.8.0."7988f-1) .
R . ‘SUBPART C—MISREPRESENTATION - - .

8168.81  Scope and purpose ‘ ‘ ‘ E

Phig. subpart estabhshes the standards and rules under which the ‘Commis-

" sioner miay initiate suspension or termmatlon proceedmgs agamsﬁ an: otherwxse

&=
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eligible institution for any substantial misrepresentation made by thaf institu-
tion regarding the nature of its educational plogram, its ﬁuancml charges, or
the employability of its graduates.

(20 U.S.0. 1088f--1(c))

§ 168, 32—Special definitions

“Misrepresentation” means any erroneous or misleading sta;ement an other-
wise eligible institution malkes to a student enrolled at the institution, to any
prospective ‘student, to the family of an enrolled or prospectwe student, or to
the Commissioner.

“Prospective student” means any individual who has contacted an. otherwise
eligible institution for the purpose of requesting information about enrolling
at the institution or who has been contacted directly by the institution or in-
duectly through general advertising about enrelling at the school.

“Substantial -misrepresentation” neans any misrepresentation on which the
person to whom it was made could reasonably. be expected to rely, or has rea-
sonably relied, to that person’s detriment,

(20 USC 1088f-1(e))

§ 168.83 - Nailure of cducational program.

Misrepresentation by an institution of the nature of its educational program
includes, but is not limited to, false or misleading statements concerning:

(a) The nature and extent of the institution’s accreditation;

{b) Whether course cre(hts earned at the institution may be transferred to
any other institution;

(¢) Whether successful completwn of a course of imstruction qualifies a
student for:

(1) Acceptance into a labor union-or gimilar organization; or

(2) Recelpt of a local, State, or Federal license or non- governmental cermﬁca—
tmu which is required as a pre-condition for employment, or to pe1form certain
functions ;

(d) Whether its courses are recommended. (i) by vocational counselors, high
schools, or employment agencies; or (ii) for acceptance Ior governmental em-
ployment, )

(e) Its size, location, facilities, or eqmpment

(£) The availability, frequency, and appropriateness of its courses and pro-
grams to the employment ob;;ectwes which it states its programs are designed
to meet;

(g) The nature, age, and availability of its training devmes or equipment,
and their appropriateness to the employment objectives which it states its pro-
grams and courses are designed to meet;

() The number, availability, and qualifications, including the training and
experience, of its faculty and other personnel;

(i) The avallablhty of . part-time employment or other forms of financial
assistance;

(i) The nature and avaxlablhty of any tutorlal or spec1ahzed -instruction,
guidance and ‘counseling, or other supplementary assistance it will provide 1ts
students either before, during, or after the completion of & course; or

(k) 'The naure or extent of any prexeqmsxtes estabhshed for enrollment in
any course. . - .

(20 U.8. Q. 1088£—1(c))

§168 3% Natwre of financial char, ges

MlSLepresentntlon by an institution of, the nature of 1ts ﬂn'mcial charges in-
cludes, but is pef limited to, false or. misleading statements concerning':

(a) Offers: of scholarships to pay all or part, of ‘& course charge, unless a
scholarship is acinally applied-to reduce a charge which, is madé known in
advance to and: applied to all students not receiving such a scholarship: or

(b) Whether a particular charge is the usual and customary charge for a .

NP

(20 TSC 1088-1(c)) § i S

- §168 35 E’mployabihty of gra(tuafes

strepreeentations by an institution regarding the employabihty of its grad-
uates 1ncludes, but is not limited to, false or misleading statements——

82-492—78——8
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(a) That the institution is connected with any governmental organization,
or is an employment agency or other agency providing: govemmentally author-
ized training leading directly to employment;

(b) That the institution maintains a placement service for graduates or will
otherwise secure or assist its graduates to obtain employment, unless it provides
the stndent with a clear and accurate description of the extent and nature of
this service or assistance and unless it actually provides the service or assist-
ance; or
" (e) Concerning government job market statistics in relation to .the potential
placement of its graduates.

(20 U.8.C. 1088f-1(e))

§ 168.36 . Indorsement and testimonials

Endorsement and testimonials which are not given voluntarily or which do
not describe current practices and conditions of the institution will be viewed
as misrepresentations by the Commissioner,

(20 U.8.C. 1088£f-1(c))

§ 168.37 Procedures

(a) The designated OX official, as defined in subpart H, will, upon receipt of
written allegations or complaints from students, prospective students, the fam-
ily of students or prospective students, or governmental officials, review the alle-
gations or complaints to determine their factual base and seriousness.

(b) If the misrepresentations are of a minor nature and can be readily cor-
rected, the designated OXE official will inform the institution and endeavor to
obtain an informal, voluntary correction.

(e) If the designated OE official finds that the complaints or allegations re-
late to substantial misrepresentations as to the nature of the educational pro-
grams, tlie financial charges of the institution, or the employability of its
graduates, the designated OH official will initiate action to suspend, limit, or ter-
minate the institution’s eligibility according to the procedure set forth in Sub-
part H, or will take other appropriate action.

(20 U.8.¢, 1088t-1(c))

APPENDIX A

'Stnndalds for Audit of Governmental Organizations, Programs, Activities, and
Functions (GAO)

PART III
CHAPTER 3
'INDEPENDENCE

(a) The third general standard fgr governmental auditing is:

In all matters relating to the audit Wérk, the audit organization and
the individual auditors shall maintain an independent attitude.

(b) This standard places upon the guditor and the audit organization the
responsibility for maintaining sufficient independence so that their opinions,
concluswus, judgments, and recommendations will be 1mpartml If the auditor
is not sufficiently mdependent to produce unbiased opinions, conclusions, and
judgments, he should state in a prominent place in the audlt report his rela-
tionship with the organization or officials being audited.*

(¢) The auditor should consider not only whether hig or her own attitudes
.and beliefs permit him or her to be independent but also whether there is any-
thing about his or her situation which would lead others to questlon his or her
independence. Bothi"situations deserve consideration since it is important not
‘only that the auditor be, in fact, independent and impartial but also that other
personsg will consider him or her 50,

+If the auditor is not fully indegendent because he or she is an employee of the
audited entity, it will be adequate disclosure to so indicate. If the auditor is & prac-
txcing certified public accountant, his or her-conduct should be governed by the AICPA
“Statements .on Auditing Pxocedure )
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(d) There are three general classes of impairments that the auditor needs.
to consider; these are personal, external, and organizational impairments, If
one or more of these are of such significance as to affect the auditor’'s ability
to perform hig or her work and report its results impartially, he or she should
decline to perform the audit or indicate in the report that he or she was not.
fully independent,

PERSONAL IMPAIRMENTS

"There are some circumstances in which an auditor cannot be impartial be-

-cause of his or -her views or his or her personal sitiation, These circumstances
might include :

1. Relationships of an official, professional, and/or personal nature that might
cause the auditor to limit the extent or character of the inquiry, to limit dis-
closure, or to weaken his or her findings in any way.

, Preconceived ideas about the objectives or quality of a particular operatmn
or personal likes or dislikes of individuals, groups, or objectives of a particular
program.

3. Prevous involvement in a decisionmaking or management capacity in the
operations of the governmental entity or program being audited.

4, Biases and prejudices, including those induced by political or social con-
vietiong, which result from employment in or loyalty to a pa1t1cular group,
entity, or level of government.

5. Actual or potential restrictive influence when the auditor performs pre—
audit work and subsequently performs a post audit.

6. Financial interest, direct or indirect, in an organization or facility which
is benefiting from the audited programs.

EXTERNAL IMPATRMENTS

Ixternal factors can restrict the audit or impinge on the auditor's ability to
form independent and objective opinions and conclusions. For example, under
the following conditions either the awudit itself could be adversely affected or
the auditor would not have complete freedom to make an independent judgment.?

1. Interference or other influence that improperly or imprudently eliminates,
réstricts, or modifies the scope or-character of the audit. |

2, Interference with the selection or apphcatlon of audit procedures. or the .
selection of activities to be examined. .

. 3. Denial of access to such sources of information as books, records, and sup-
porting documents or denial of opportunity to obtain explanations by officials
and employees of the govemmental orgamzatmn, program, or ‘activity. under
audit.

4, Interference in the assignment of personnel to the audit. tasL .

5. Retaliatory restrictions placed on funds or other resources dedicated to the
audxt operation. -

6. Activity to overrule or 51gn1ﬁcantly influence the. auditor's Judgment as to
the appropriate content of the audit report.

7. Influences that place the auditor’s continued employment in Jeopardy for
reasons other than competency or thé need for audit services.

S.. Unreasonable restriction -on the time allowed. to competently complete an
audit assignment,

. OKGANIZATIONAL IMPAIRMENTS

(2) The auditor's mdependence can be affected’ by his or her place within
the organizational structure. of governments. Auditorg employed by: I"ederal
State, or. local government units may be subject. to: policy direction from su-
periors who are involved elther directly or indirectly in the governmeént manage-
ment process. To achieve 'maximum independence such anditors and the audit
organization itself not only “should report ‘to the highest practicable echelon
within their government but should be orgammtxonally located outs1de the line-
management function of ‘the entity under audit. :

(b) These auditors should also. be sufficiently removed from’ pohtical pres- .

" sures to ensure that they can conduct thelr aud1tmg object1vely and can report

2 Some of these sltuutions may constitute justifiable Hmitations on the ‘soope ot the
work In sueh cases the llmltatlon should” be identiﬂed in the auditor’ 8 report 0

N . -
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their conclusions completely without fear of censure. Whenever feasible they
should be under a system which will place decisions on cnmpensatxon, training,
job tenure, and advancement on a merit basis.

{(¢) When independent public accountants or other mdependent professionals
are engaged to perform work that includes inquiries into compliance with
applicable laws and regulations, efficiency and economy of operations, or achieve-
ment of program results, they ‘should be engaged: by someone other than the
officials responsible for the direction of the effort being audited. This practice
removes the pressures thait may result if the auditor must criticize the perform-
ance of those by whom he or she was engaged. To remove this obstacle to inde-
pendence, governments should arrange to have such auditors engaged by officials
not directly involved in operations to be audited.

APPENDIX 3

Standards for Audit of Governmental Organizations, Programs, Activities and
TFunctions (GAO)

QUALIFICATIONS OF INDEPENDENT AUDITORS ENGAGED BY GOVERNMENTAL
ORGANIZATIONS

(a) When outside auditors are engaged for assignments requiring the ex-
pression of an opinion en financial reports of governmental organizations, enly
fully qualified public accountants should be employed. The type of gqualifics-
tions, as stated by the Comptroller General, deemed necessary for financial
audits of governmental organizations and programs is quoted below :

“Such audits shall be conducted * * * by independent certified public ac-
countants or by independent licensed public accountants, licensed on or before
December 31, 1370, who are certified or licensed by a regulatory authority of a
State or other political subdivision of the United States: Execept that inde-
pendent public accountants licensed to practice by such regulatory authority
after December 31, 1970, and persons who although not so certified or licensed,
meet, in the opinion of the Secretary, standards of education and experieuce
representative of the highest prescribed by the licensing authorities of the several
States which provide for the continuing licensing of -public accountants and
which are prescribed by the Secretary in appropriate regulations may perform
such audits until December 81, 1975; provided, that if the Secretary deems it
necessary in the publie interest, he may preseribe by regulation higher standards
than those required for the practlce of pubhc accountancy by the regulatory
authorities of the States.”*

(b) The standards for examination and evaluatlon require consideration of
applicable laws and regulations in the auditor's examination. The standards for
reporting require a statement in the auditor’s report regarding any significant
instances of noncompliance disclosed by his or her examination and evaluation.
work. What is to be included in this statement requir’es judgment. Significant
instances of noncompliance, even those not resulting in legal liability to the
gudllt:eddentlty, should be included. Mmor procedural noncomphance need not be

isclose

{e) Although the reporting standard is generally on an exception basis—that
only mnoncompliance need be reported—it should be recognized that govern-
mental entities often want positive -statements’ regarding whether or not the
auditor’s tests disclosed instances of noncomplmnce This is particularly tru,e in
grant programs where authorizing agencies frequently want assurance in the -
auditor's report that this matter.has been considered. Tor such audits, auditors
should obtain an understanding with the authorizing. agency as to the extent
to which such positive comments on compliance are desired. When coordinated
audits are mvolved, the audit program should specify the extent of comments
that the guditor is to make regarding compliance. .

(d) When noncompliance is reported, the auditor should place the ﬁ,udmgs
in proper perspective. The extant of inttances .of noncompliance should be re-
lated to the number of cases examined to provide the readex: with a basxs for
judging the prevalence of noncomphance.

lLettcr (B~148144 Sept 15 1970) Irom the Comptrouer Geneml to the heads of Peds
eral departments and agencles The reference to “Secretary’” means the head of the
department of agency.
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(The pamphlet “Standards for Audit of Governmental Organizations, Pro-
grams, Activities and Functions” is for sale by the Superintendent of Docu-
wments, U. 8. Government Printing Office, Washington, D.C. 20402, StOCI\ number
r’000—00110 Price: Sa cents.) :

Arprenpix C

The following example demonstrates the method of computing the apportmn-
Eent oii' an institutional refund outlined in § 168.17(1). Assume the refund is $500.
xample:

Cost of education for the period___..____ e e e e e e $2, 200

Minus portion of cost met with student’s payment period ealmngs_‘--__-_ —200

‘ S , 2, 000

Institutional refund-,_-_,______ e et e D e S e St 500
Amount of -Cost of edu-

financial aid  cation.minus Amount to be

for the period - portion met testored {a

N for which the with student's Total . -aid program

Aid program L refund applles - earnings Percentage refund - account

BasiC gAMLy ae ool ©oesg sz, 00 . 12.5° $500 . 362,50

Supplementa] grant. ... ___ - 750 2,000 37.5 500 . :107.50

Student loan (NDSL or GSL) - 550 - Z 000 21.5 500 ) 137,50

h ‘ o 387,50

Total refund 500,00

Amount restored to aid programs. .. ... et s e S R ~387.50

Amount to be applied against (1) repayment of basic grant or supplemental grant funds dishursed dlreclly
to the student and(2) reduction of the principal amount-of National - Direct or Guaranteed Student Loan
dishursed directly to the student, for lhat period,. and any. remamder returned directly to the student
‘as indicated in secuon 160, I7(c)__ 112,50

Senator Prrcy. We have another vote on. It will take me about 5
minutes, round trip. Rather than hold you up any longer, T am going
to ask Mr. Block to go : ‘lhe‘td and continue the line of questlomng,
and I will be back.

[ At this point Senator Percy w1thdrew from the hearing room, ]

Mr. Brock. Just a few more questions with respect to the student

loan matter: Do you feel that the accreditation process should be

improved to assure that only bona fide educational institutions are -

approved for Federal assistance ?

Mr. Moxris. I would like to answer that for the record, if I may.
Again, we are not experts in these areas, and we are not sure what the
regulations require.

[Adchtlonal material furnished 'follows i

The accreditation process should be. improved. Moreover the Ofﬁce of Edu-r
cation should work collaboratively with accrediting agencies in order to help
them  upgrade the effectiveness of their operations, At the present time, the
Office has §everal efforts underway which are designed to assist ‘accrediting
agencies strengthen their operations. However, regarding assuring the bona fide
character of educational instltutlons, I must note that the primary process for
providing such ‘assurance is that of State legal authorization for postsecondary
institutions to operate—commonly referred, to as institutional hcensure, ap-
proval, or chartering,

It has been our experience that accredlta.,lon with its purpose of determin-
ing educational quality, can be most effective when it is built on the foundation
of competent State institutional authorization processes, Therefore, we believe
that a high priority effort, in addition to that of assisting accrediting agercies
to strerigthen-their- operations, should be undertaken by the Office of Bducation

to upgrade the capabilities of State legal authormmg qgencles for postsecondary .
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educational institutions. We are now cousidering several potential strategies to
achieve thig goal.” ™ < B . : .
Mr. Brock. Would it help to have periodic surprise audits of the
over 8,000 institutions that arve participating in the various student
financial aid programs?
© M. Morris. I think so. _ .
As T mentioned, we are going to require regular periodic inde-
pendent audits of each institution, as well as the special field reviews
that OF is contemplating. I believe a periodic surprise audit would:
be an additional useful tool. We are now undertaking one research
effort: on beauty schools, of which there are 800 or so, to see if there
are ways we can examine clusters of schools, or industry-type groups—
correspondence schools, trade schools, and so on—periodically, to:
expose problem schools, much like we are doing in Project Integrity.
Mr. Brock. Do you think that, considering the large number of
institutions involved and the reliance that HEW places on the-
accreditation organizations, that they ought to be required to provide-
more specific information, for instance, background information on
the principal parties and the administrators. Would such requirements:
help do away with the problem that came up in the West Qoast
Schools case, where you had a shady operator at the head of the
organization? . : o , .
Mr. Morris. If you will permit me ngain, I would like to answer
that for the record. I think OE should properly express the depart-
- mental view of these matters. We will join with them on that.

[The information to be furnished follows:]

In the case of the West Coast Trades Schools, there was not a failure on the
part of accreditation organizations. This is a common misconception. Indeed,
in this case, of the six schools involved, only one was accredited, and the ac-
crediting agency refused accreditation to the other five. We 'believe that the
accrediting agency was in the process. of withdrawing status from the one

. accredited school, However, instances such as the West Coast Trades Schools
case. could be greatly reduced if the State legal authorization agencies were
aggisted by the U.S. Office of Education to become more effective. It is the State
authorization agencies which ¢fer the most legally secure and effective capa-
bility to address and investigate matters such as the backgrounds of principal
parties and administrators of proprietary schools. One strategy we .are consider-
ing is the creation of an effective information sharing system among the States,
the Office of Bducation, and the accrediting agencies, ‘

Mr. Brook, Going back to the $7 billion estimate that you gave in
your annual report of fraud, waste, and abuse in HEW, is it possible,
as you expand your review of HEW programs, and as investigatory
and audit techniques improve, that the amount that you have esti-
mated to be lost might actually increase in your next annual report?

Mr. Morris. Again, we hesitate to speculate on the future. It is
apparent that we did not cover every program. The inventory in-
cluded the best available data available from congressional reports,
GAO reports, and the studies of the Department.

There are some obvious gaps. Those we hope to close.

At the same time, the Department has started a very vigorous cost
reduction effort. We thinlk that is the name of the game—getting that
kind of motivated, disciplined effort started. It should be producing
resullts which will offset some of the findings of the future, so to
speak.
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" 'We ‘vould like to let thé facts determine what we' report to you
next year, and be just as helpful a5 we can be. :

Mr. Brock. In your testimony you mentioned that in 1977 113
criminal convictions were obtained as a result of HEW investigative:
efforts. How does that figure compare to previous years and how does
it compare to your- ﬁgures for 19787

Mzr. Morris. It was the first time those data had ever been collected
and put on paper. So there is no data base, no 1nst01y from the past
to look at.

We are certain that it is much greater in the sense that our Office
of Investigations, which had about half those cases, a little less than
half, had not had the resources in past years to develop and pursue:
this kind of effort that it had in the past yemr And we - w111 have
much more in the future.

Al T can say is we will have a data base in the future to compare
with this report. ;

Mr. Brock. Do you have any ﬁoures for calendar year 1978%

- Mr. Moxris. We have the first several months of the fiscal year. We
are running 81 convictions at the 6-month point, which 1s a rate
somewhat greater for our Office of Investigations than in the last’
calendar year, which totaled 51 for 12 months. Now we have 31 in
6 months, Whether that rate will hold up, we don’t know We'
suspect it might. :

Mr. Broor. Whit pelcentage of the resources’ of: the Ofﬁce of

. Investigations have been put into the ccmputer matching nrojects,

Pr0]ect Match, and Project Integrity ? What has been the o¥setting
disadvantage in terms of -cases that have had to be put on the back
burner while resources have gone into those programs? )
Mr. Morris. This has varied almost from month to month during -
thi§ past year. Oulrently the Office of Investigations is assigning
about 17 out of its 77 field personnel to Project Integrity. Very little
of the staff, except two people here at headquarters, are spending time:
on Project "Match. What we hope f01 in the future—when we double
our staff, as we expect to starting in October—is that we can assign
enough people to our regular cases to stay abreast of that workload
on an annual basis. This Will -require 120 people. Then we would have
another group of 40-plus people who can be drawn on for other
efforts, including transfer of work from HCRA and special initiatives.
That is our objective. It is true that we have had to delay many
cases we did not wish to delay in order to give priority to Project
Integrity work in the past year. That was a conscious decision.
But we don’t want to have to continue that in the future.
Mr. Brock. What is the case backlog at the present time?
Mz Morris. There are 957 total cases in the Office of Investig ations—

4

1t is the last -page of our statement—of which 407 are in* ‘the active

investigative phase, plus 550 cases we call “pending inactive”—that
is, ready for prosecution, or work is bemg done by people other than’
our own staff,

Mr, Brook. In using the computer hsts in these programs, do you
see any threat to people’s right to privacy by the massive use of
computer mfttchmtr? What is done to protect the records of those
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whom the computer selects as possible suspects for investigation, but
who turn out to have done nothing wrong?

* Mr. Morris. This is a matter of the utmost concern and importance
to us, as well as to the Office of Management and Budget, and the
executive branch generally. I am going to ask Mr. Ruff to comment
in detail. But as a principle, we do not undertake any of these efforts
without a fully developed operating plan that spells out in detail
what we are going to do, and how we are going to protect the privacy
rights of the individual concerned.

- Mr. Rurw, To address the specific ‘question you raise, Mr. Block,
wherever anyone is identified as légitimately in receipt of the benefits,
for example, AFDC benefits from Project Match, he is removed from
the matching process; the worksheet which represents the informa-
tion about him or her is simply taken out of the process. All these
documents, all the tapes, the eritire matching procedure itself is under
the confroi of a senior auditing agency staff member here in Wash-
ington. Computer runs are handled under his direction. The docu-
ments that are given to other agencies for additional information or
distributed to States all funnel through his ofiice, where we have one
point of control. ‘ ' , :

In addition, we have met individually with each one of the States
who are participating in Project Match, as well as each one of the
Federal agencies who are participating, using the good offices of the
Civil Service Commission, to stress to them the importance of
minimizing the number of persons who have access to this informa-
tion when they provide us with validated salary data, and so forth.

. Beyond the specifics of our Project Match safeguards, we have
engaged in the last several months in some extensive discussions with
the Office of Management and Budget, which have resulted in what
I expect to be, sometime in the next several days; the issuance of some
very detailed guidelines for the guidance of all Federal agencies,
executive branch agencies, on the conducting of matching programs.
They will lay out in detail the basis for the matching program, the
justification for it, the steps that are going to be taken to operate it,
and the safeguards that are going to be used to protect the privacy
of the indiyiduals. :

We have tried to attack this in the individual matches we have run
and the operating plans that we have developed to safeguard privacy.
Further, almost wholly as a result of our becoming involved in these
kinds of things in HEW, and our discussions with OMB, there has
‘been developed in the executive branch a set of guidelines which we
think will meet all the privacy concerns.

Mr. Brook. In that regard, are there different kinds of problems
that come up when you deal with Project Integrity ? As I understand
it, that program would tend to involve more personal investigation,
followup investigation that would have to be done to determine what
practices have been appropriate and what have not. Are there privacy
considerations? ‘ ,

Mr. Rurr. There are privacy considerations any time the Federal
Government inquires into the activities of 4 citizen. But they are
substantially less in Project Integrity than Project Match. There is
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no matching in Project Integrity. We take basically a claims payment
tape and analyze it through use of the computer. These are people or

institutions in contractual relationships with the Government, which -

would be true in any business. We treat our inquiry as highly con-
fidential and do not make any public disclosures in terms of names
we are looking into, or what the results of individual cases may be,
unless there is public disclosure attendant to an indictment and a
prosecution. : : o :
The essential right of privacy that an AFDC recipient would have
about disclosure of his status or any information about it is not guite
the same as the right of a doctor or pharmacist who enters into
contractual agreement with the Government and whose claims we are
analyzing through use of the computer. I think that is a distinction
that hasto bemade. . : ‘

Mr. Brocs. Mr. Morris, on page 17 of youi'testimony, you stated

that once the proceeds of an HEW grant are in the possession of the
grantee, it is not a Federal offense to steal. What does this mean, and
does it translate into the fact that once the person gets ahold of the
grant money, that they are pretty much at liberty to do what they
want with the funds? : .

Mr, Morris, Mr, Ruff will discuss that. -~ - 1 : '

Mr. Rurr. As I think I indicated in response to Senator Nunn’s
question; our concern here is that there seems to be a substantial
amount of unceértainty in the courts whether the statute, 18 U.S.C.
641, which makes it a crime to steal Government funds, applies in the
‘situation in which grant funds go out to a recipient and are placed
in the recipient’s bank account, or wherever, and are later misused in
some fashicn. : : ﬁ . SRR

The case that gives us the most pause at the moment is the case of
the United States v. Collins, described earlier, which has been raised
by & number of defendants in similar situations around the country,
most recently of interest to us in the fitth circuit by some individuals

who were convicted of stealing student aid funds from institutions

in that State. .- .

It is our view that there shbu_ld 1ot be this uncertainty in the law—

that it would be a relatively easy matter, and one that. I think is
wholly appropriate under the circumstances, for Congress to reach

"out and make clear that where funds go out to a recipient for a
* defined” Federal purpose, and someone simply steals them, or
‘criminally converts them, that that ought to be a Federal offense.

“"Mr. Brock. In February of this year, GAO issued a report after

a study of a $12.8 million contract, which the National Cancer
Institute had with a private vesearch firm in Nebraska. In that

report, GA O condemned the way that the NCI officials monitored the

contract, calling it lax and ineffective, and determined that this led

to Federal funds being used for projects that had not beén approved,

_and for personnel supplies and animals not being used for contract
purposes. Is that the kind of practice that is not now reached by the
 Federal criminal statutes that you would seek to have it reach? =~
Mr. Rurr. No, I think thatis really a kind of situation that is more
~appropriately reached by civil and administrative processes, This is
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not a matter of someone reaching out and stealing, particularly for
personal benefit, Federal funds.

[At this point, Senator Percy entered the hearing room. ]

Mr. Ruorr. It really is a matter of whether or not the funds that
were used, albeit for perfectly laudable institutional purposes, were
used in compliance with the specific requirements of the grant, or the
contract as it was developed.

‘What I have in mind in the other area, really, is the situation in
which money goes out to a community organization of some kind,
for a specific purpose, and someone with access to the bank account
simply says, “I am going to take $1,000 of that money and spend it
for my own personal purposes.” That is really the truly egregious
criminal offense. The kind of situation you have described is one we
can reach simply by better contract controls at HEW, and by assur-
ing administrative and civil followup where necessary to recover
funds that are improperly spent. :

Mr. Brock. Thank you. : ;

Senator Prrcy. I would like to turn to the National Institute of
Drug Abuse now, and the allegations against it for mismanaging.
I presume that both of you saw the column that appeared—the first
one in January of this year—by the syndicsted columnist, Jack
Anderson, when he began a series of columns disclosing apparent
conflict of interest and mismanagement in the National Institute of
Drug Abuse. He identified three basic types of managerial abuses.
First, he cited several cases whereby Federal contracts were awarded
to long-time friends or consulting firms employing NIDA officials’
wives. Second, the colummnist questioned the value of some of the
research projects which NIDA had funded since its inception in
1973. Also, Mr. Anderson questioned numerous business trips made
by high-ranking officials both in and outside the country. ‘

Secretary Califano read the articles with interest and ordered your
office to conduct an investigation of charges. You reported on May 26,
stating in large measure these allegations “were factually correct.

If T remember your report correctly, though, it did indicate that
the trips were—I think the accrued charge was approximately
$27,000—that they were valid trips for valid purposes, if I recall
correctly. : . - .

Mr, Rurr: That is correct. "
~Senator Prroy. But you did seriously question other aspects o
their operations, and verified as factually correct many of the state-
ments made by Jack Anderson. You included in the report a series
of recommendations on how to correct the abuses which had been
identified. : ' ‘

Appearance of conflict of interest and cronyism in the awarding of
Government contracts serves to undermine the credibility of Govern-
ment at all levels, It inhibits the ability of Government to operate.

“What punitive measures do you have at your disposal to use as a
means of deterring employees from providing favors to friends and
relatives, and what recommendations did you make in this regard?

Mr. Rurr. Senator, the truly egregicus situation in which there is
a direct quid pro quo for some favor performed by a Federal employee
is very clearly a criminal matter. Where we find that, we move

v
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Tapidly on it with the Justice Department and pursue the conflict of
interest charges against the individual, criminal conflict of interest
charges, or where the facts would support it, bribery. The broader
problem- is the one simply of an atmosphere in which free flow of
exchange of favors between HEW employees or employees of any
other agency and grantees and contractors-occurs, an atmosphere in
which the integrity of the grant-malting or the contracting process is
called into question. There, I think, it is fair to say we have moved
on a couple of fronts: o
One, the Secretary has set up in the Assistant Secret'u‘y of
Personnel’s office, a special new unit to deal with personnel integrity.
We hope to work with them fairly closely over the next several
months, to improve the basic educational program, to reach out to
HEW employees and make it clear to them just exactly what is
covered by the code of conduct at, HEW—malke it clear to them that
a friendly drink with the contractor or grantee when viewed in
retrospect may be something more than that.
Specifically, with respect to NIDA, we made some reco*nmendatlons
with respect to the grantmaking process there, and the Secrctary
asked the Assistant Secretary for Management and Budget, as well -
as thie Assistant Secretary for Personnel ‘and General Counsel to look
into our recommendation. They reported back preliminarily to the
Secretary on anumber of areas in which they intend to move. ‘
For example, the contracting and grant-making process is going to
be centralized and taken out of the immediate responsibility of the
operating division, which we felt had exercised too great control over
the decision as to who got the grant contract money. ,
There is going to be an accelerated training program for these
grant and contract personnel, to make them aware of the kinds of
problems we have developed, and how to deal with them. ‘
- To deal with one of the very special problems that we found there, -
NIDA’s parent organization, the Drug .Abuse and Mental Health
Administration, is developing a. policy now to require the disclosure
of what we would call special relationships between applicants for -

grants and contracts and individuals who hold positions with the.

agency, that might, even though they are not formally conflicts of

interest within the meaning of the. statute, nonetheless either in- =

fluence the making of the grant or mdlcate to the public at least the
appearance of some nnpropnety

‘We think this is really a new 1dea, one that we would lke to

-explore, and we would hope would bring to the atteniion of the -
people who are in this business qt NIDA and similar agencies the-
problem of being extra careful in dealing with those cases where
friendship or relationships might improperly mﬁuence the decision-
making process.

Senator Percy. I think that i is good, sound: adv1ce and ouoht to be
promulgated. :

Can you tell us 1f there is’ any ongoing. mvestlgatmn of any
individuals who were cited for conflict of mterest violations? Is your
office planning any further 1nvest1gat10ns mto the alleored 1mpropr1- o
etlesofNIDA'2 L :

iy
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Mr. Rurr. There are, in a couple of instances, ongoing investiga-
tions, principally by the Assistant Secretary for Personnel, into
allegations of individual misconduct. At the moment we don’t be-
lieve these rise to the level of criminal violations, but may 1ndeed be:
code of conduct and conflict of interest _violations.

Our office, in particular, has one major matter under continuing
investigation, which we described in very general terms in our 1epo1t
I hesitate to be any more specific at this point, except to say that it
does involve a major hospital contract on which there is some
possibility of this investigation leading to criminal violations. We
are pursuing that. We expect to have some results by the early fall.

Senator Percy, What sanctions do you have available?

My, Rurr. Where there are code of conduct or administrative
violations, the sanctions we would hope that would be imposed swiftly
and efficiently would be disciplinary, ranging all the way from the
mildest form of admonition to dismissal, where that seems warranted.

I think the key for us, though, is the creation of a new emphasis
on the importance of integrity so that these problems don’t arise in
the future.

Senator Prrcy. In regard to the three major areas of responsibility
that your office has, I am sure you find some problems that call for
both inyestigation and a long range solution. In the case of travel—a
tremendous amount of travel in a department that obviously needs
close supervision and management—if the head of the department is
almost always away, how is s that person to keep an eye on the shop?
There may be a perfectly legitimate reason for giving a speech at this
convention and that convention, but after all that is not the main
function and purpose Congress had in mind in setting up that office.
It is not a good will office to share our knowledge of how we are
controlling the drug problem.

We have a horrendous drug problem in this country. Finding
solutions to that problem is NIDA’s main mission. Is it within the
jurisdiction of your office, then, to see that measures are taken and
reports are made to the Secretary, so that we tighten up a,nd restuct
travel under such conditions?

[At this point Senator Nunn entered the hearing room.]

Mr. Rorr. In direct response to our report, the Assistant Secretary
of Management and Budget has imposed new restrictions on the

approval “of foreign travel., We expect that a full review will have
~ been completad in the near future of the manner in which that
approval process operated at NIDA, the need for it, and with just
exactly the point you have in mind, the question of how you manage
a program like that, and still perf01m the necessary reaching out to
both foreign Governments and State and local Uovexmnents Who need
our expertlse

That ig somethm(r that the Assistant Secretary of Management
and Budget is WOII\IHU on, right now.

Mr. Morrzs. I mwht add, Secretary Califano is very sensitive to
fhlls point you just made He personally directed that this be under-
talen.

Senator Prrcy. How do we determlne that the abuses that have
been revealed in NIDA—the administration of those programs and

i}
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the administration of that department—are not occurring in other
departments? Is this an isolated case? Is it the worst case, but with
the same kinds of practices, to @ lesser degree, going on in other parts
of HEW ? S - SR :
Mr. Morris. That is the reason Mr. Ruff made reference to this new
unit in the Assistant Secretary for Personnel Office, known as
Personnel Integrity, which is ‘going te conduct departmentwide
training on code of conduct and behavior practices, ‘
We think that each should be given attention and in fact so said
in our annual report. i L
Senator Percy. I don’t want to compete with Senator Proxmire on
the Fleece of the Month Award, but there are some NIDA studies
that have been questioned by others, where hundreds of thousands of
dollars have been expended for the study of sociocultural aspects of
marihuana use among primitive tribes. Do you believe the criteria for
selecting which proejects to fund meeds t6 be changed? It may help
ward off the dubious honer of being selected for the award of the
month by Senator Proxmire. T o :
Mr. Rurr. Senator, I think I certainly cannot even begin to second-

guessor even first-guess the justification for grants in these specialized

areas. We, therefore, very carefully did not attempt to analyze the
priority of these grants, other than to ensure that they were made
through the appropriate processes. ’

I will bow to"Mr. Morris, if he has some more substantive thoughts

on that subject. Buit we are, by statute and by inclination, at least in

this area, as far as I am concerned, barred from the involvement in - i
program operations, I wouldn’t know how {0 begin to judge how best

to spend the Federal dollars in the area of drug abuse prevention
of this type. I trust you understand my abdication of responsibility
in that area. It is an area that is simply beyond my expertise:.

"Mr. Morris. The Secretary does have ah Assistant Secretary "fOr v
Program Evaluation; We think his office might be the appropriate

oversight mechanism.: . - el : . .
Senator Percy. It has been alleged that NIDA employees who

complained about the travel hubits of top level NIDA officials and the
.contract awards 'were downgraded for speaking out. Is this true? If =
.50, have these employees been reinstated to their former positions and
former pay? I wonder if you eould take a look at the civil service .

reform bill that the eommittee has reported out to the Floor—which

.1 think-will' carry on the floor of the Senate, and we hope in the
House—providing certain ;protection for whistle blowers, and say

whether or not the standards the Senate ds.about toadopt had been

. applied in the casc of HEW? Could you tell us the status of those . -
peopie who were whistle blowers and were downgraded? - . )
~ Mr. Rurr. We specifically looked into those cases and-interviewesd
each one of those employees who had been allegedly adversely affected -

about their claims. Kach one denied that there was any relationship

between their downgrading and their complaints, They' did have
‘other .complaints ahout the procedures whicly resulted in their down-

grading. They are pursuing those internally. But the one thing we

- were .very careful to look into was the:specific maltreatment of -
. whistle blowers. We have an ongoing-concern about-this:issue. ...

/J/}
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Our view is that any HEW employee ought to have the free right
of access to our office to make any complamt about misconduct in the
operation of HEW’s agencies, and that that employee ought to be
assured of privacy and confidentiality—that he ought to know he can
come to us without any fear of retribution by us, ce1tfunly, or by his
gupervisor. .

‘We also fetl, I think, that when it comes to policy judgment, that
is, whether or not a partlcular program ought to go forward, or
whether a policy judgment was rightly or wrongly made, that that
is really a separate whistle blowing problem, and one that ought to
be dealt with not through the Inspector General’s office, but throurrh
some other arm of the Department. We certainly support any leorlsla-
tive action to protect those who feel so strongly about policy ]udc-
ments that they want to make their views known.

Senator Prroy. As I recall, you do support the liagleton legislation,
establishing uniform standards for inspector generals and Feel that
a biannual report is adequate, rather than the quarterly, which you
are now required to do.

Mr, Morris. That is correct, sir.

Senator Percy. You have no other suggestlons with respect to that
legislation

Mr. Morrts. We thought we could live wit h that bill just as well as
we have with our present bill.

" Senator Prmrcy. I want to thank you very much indeed. Your
testimony has been extraordmanly helpful to vz, We appreciate it.

Senator Nunw. I join Senator Percy in expressing my thanks to

both of you for being here today and for the work you have ‘done.
It is a big job and certainly anybody can second-guess some of the
prlorltles you have chosen. But I feel you overall have moved gener-
ally in the right ‘directions. I assure you our subcomivittee will
continue to cooper ate with the number of investigations that we have
ongoing and the number we ‘will have in the futme ‘We have an
awtul lot of individual matters that will come to our %ttentlon that
‘we will continue to forward to you.
.. I might also say, Senator Harry Byrd asked nie to express his
gratntude He is not'on this subcommittee, but he is very concerned
‘about thig drea, Heé asked me to express his gratitude to you, Mr.
Morris; and M., Ruff, for the work you aie doing in the full baclnnfr
of this coneept. You have got 4, lot of support hLere. :

- If you run into problems, T hope you would‘let us know because
“we would like'to deal with them. As the author of the original concept,
T certainly would like to be kept 1nfo1med of both your problems -and
“your oppor tunities.

.. Mr. Mogris. We are very grateful for that Senator We W111 keep
}1t in mind. :

* Sendtor Nunn. Thank you

" Thank you, Mr, Ruff. -

‘Mr, Rur¥r, Thank you, Senator. IR o

‘[Whereupon, at 11 :55 g.m.; the subcommlttee reeessed to reconvene
.subject to the call of the’ Chalr 1

[Membels pxesent at tlme of recess Senators Nunn and Percy ]
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