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Plea Bargaining 
Revisited 

by Douglas C. Dodge 

"Tbe great enemy of truth II very often not tbe 
lie-deliberate, contrived, and dllhonelt-but 
tbe myth-penlltent, penuulve and unreal. 
I.tlc." John F. Kennedy (1962) 

INTRODUCTION 

Plea bargaining has its severe critics 
and its lukewarm defenders. Numerous 
groups and individuals would entirely 
prohibit the negotiation or acceptance 
of guilty pleas; others would subject 
these processes to a variety of controls 
or limitations. Those who speak in de­
fense of bargaining dispositions usually 
rest their case on the practical impossi­
bility of trying all cases to verdict with­
out enormous increases in justice 
resources. 

Probably the best-known and most 
extreme indictment of plea bargaining 
is that of the National Advisory Com- . 
mission on Criminal Justice Standards 
and Goals. In its January 1973 Report 
o.n Courts, the Commission flatly re­
commended: "In no event later than 
1978, negotiations between prosecutors 
and defendants ... concerning con­
cessions to be made in return for guilty 
pleas should be prohibited.'" This has 
frlquently been cited as authority for 
proposing to abolish guilty pleas entire­
ly; the Commission commentary makes 
clear that it "does not condemn entry of 
guilty pleas."2 

Defenders of bargained justice point 
to the small percentage of cases cur-

rently tried, and extrapolate awesome 
consequences if plea bargaining is out­
lawed. When 10 percent of the con­
victions result from trials, cutting the 
plea rate from 90 percent to 80 percent 
will double the costs of the system. 3 

Much of the controversy over plea 
bargaining is misguided. There are 
abuses in the present practices of nego­
tiating or arriving at pleas of guilty; 
some defendants do escape the full con­
sequences of their acts, while some pay 
too high a price for their actions. On the 
other hand, it is true that few courts or 
prosecutors could possibly cope with 
their caseloads if they were compelled 
to try every case. 

That there is some truth on both 
sides of the issue does not mean that the 
question has been properly or squarely 
posed. Both those who view negoti­
ations with distaste and those who point 
to the necessity of continuing to bargain 
have made numerous assumptions on 
their way to their conclusions. To the 
extent that these assumptions are un­
conscious, they have added heat but not 
Ught to the debate; to the extent that 
they are unfounded or mutually 
exclusive, they have engendered 
differences of opinion that are illusory 
or mythical. 

Much of the controversy over 
plea bargaining is mis­
guided. 

The extent to which the abolitionists 
and the preservers of plea bargaining 
are talking by each other is suggested 
by the ambiguity of the term itself. The 
phrase has so many meanings that it 
may in fact have none: it has been used 
to include all pleas of guilty;4 negoti­
ations where no agreement was 
reached;5 and pleas that resulted from a 
measurable concession by the pro­
secutor.6 Scholarly efforts at research 
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into the phenomena called plea bar­
gaining are frustrated by this lack of 
precision.7 Small wonder that the term 
has become an emotive slogan for the 
pupular frustration about the crime 
problem. 

The phrase [plea bargaining] 
has so many meanings that 
it may in fact have none. 

No effort will be made in this article 
to define the term. The purpose here is 
not to join thp. argument, but to point 
out some considerations frequently 
overlooked by the protagonists. Some of 
the C:luses of bargaining in criminal 
cases will be set forth and some of the 
proposed cures will be reviewed. While 
an effort will be made to address a few 
of the popular myths about plea bar­
gaining, no novel solutions are offered. 

THE CRIMINAL JUSTICE PROCESS 
ANDPLEABARGAUONG 

Most discussions of plea bargaining 
include some sort of statistical com­
parison. Pleas as a percentage of all 
convictions,8 convictions as a percen­
tage of all arrests,9 and proportion of 
defendants sentenced to incarcerationlO 

are among the most popular examples. 
The authors then proceed to lament the 
situation described, and suggest that it 
demonstrates some malaise in the crim­
inal justice process. I I 

Many of these pieces start from the 
wrong place. That is, they seek to ex­
plain the criminal justice process in 
terms of plea bargaining. It may prove 
more productive to examine some 
aspects of the process first, and then 
look at plea bargaining as a result of 
those factors. 

The difference between these two ap­
proaches is not merely one of technique, 
nor of alternative choices in the chicken 
or the egg conundrum. Looking at the 

process emphasizes alternative deci­
sions as they occur in the real world, 
while working backward from the re­
sults to the causes may distort the per­
ception of those causes. Once having 
concluded that the judges are soft on 
crime, for example, it is easy to prove it 
with a few examples and to prescribe 
simplistic solutions. Thinking about the 
process-apart from any discllssion of 
overwork or underfunding-may lead 
to less clamor for sweeping and hasty 
change. 

Authors who start with the end pro­
duct of the criminal justice process are 
frequently led into a fundamental error 
in reasoning-they vest one or more of 
the charges against a defendant with 
some certitude or validity that never ex­
isted. They treat the charges lociged by 
the police or prosecutor as proper and 
accurate, without any examination of 
the question. But a defendant charged 
with, say, grand larceny is not ipso facto 
guilty of grand larceny, either factually 
or legally, and a subsequent plea to 
petty larceny is not necessarily a 
bargain. 

In order to take the position that a 
given plea was a bargain for the ac­
cused, a series of assumptions or con­
clusions must be reached. These as­
sumptions may be valid and demon­
strable in sc.me cases; in many, how­
ever, they will not bear scrutiny. By 
stating and examining the assumptions, 
some new light may be shed on the 
process of negotiating pleas. 

Assumption 1. The crime charged 
was committed. This unspoken as­
sumption is the datum from which most 
critics of plea bargaining start. Clearly, 
unless one assumes that the initial 
(booking or arraignment) charge or 
later indictment or information charge 
is legally and factually appropriate, it 
is difficult to become exercised by the 
defendant's plea to a different, pre­
sumably lesser, charge. 
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There are at least four factors that 
tend to weaken this assumption. None 
of these has to do with the frequent 
assertion that police and prosecutors 
deliberately and maliciously overcharge 
defendants in order to secure pro­
motions or force pleas, or that innocent 
persons are falsely accused. The four 
process factors: a) the haste with which 
charges are initially placed; b) the 
doctrine of lesser included crime; c) 
the lower standards of proof required 
for arrest and charging than for con­
viction; and d) speedy-trial provisions. 

Hasty charging. Many arrests are 
made under considerable time pressure. 
Questions of the value of property 
stolen, quantity of drugs possessed, and 
mental state of the defendant-all of 
which bear on the level or seriousness 
of the criminal conduct-are deferred 
until subsequent stages. Thus the case 
commences at the highest level that 
may be supported. 

The doctrine of lesser included crime, 
under which a defendant may lawfully 
be convicted of a lesser offense that is 
an element ,nf the greater, plays a role 
in overcharging. This doctrine usually 
means that a defendant can be con­
victed, by plea or trial, of any lesser 
offense within the definition of the 
crime charged, without any added 

That there is some truth on 
both sides of the issue does 
not mean that the question 
has been properly posed. 

paperwork or processing. On the other 
hand, ifthe charge is placed at too Iowa 
level, the paperwork and the entire 
arraignment process must be repeated. 
Avoiding this added burden by the 
simple expedient of selecting the most 
serious probable charge is obviously 
the response chosen in most cases. 
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The role of different standards of 
proof for various stages of a criminal 
prosecution is seldom mentioned in 
discussions of plea bargaining. Prob­
able cause to arrest a suspect on a 
felony charge may amount only to proof 
beyond a reasonable doubt to convict 
the defendant of a misdemeanor charge 
or less. 

Speedy-trial provisions in some juris­
dictions may induce prosecutors to 
overcharge for reasons other than en­
larging his or her bargaining room. The 
typical speedy-trial statute or rule pro­
vides substantially more time to dispose 
of a felony charge than is allowed for a 
misdemeanor. Thus, where the precise 
nature of the offense is in doubt, the 
prosecutor may be influenced to place 
the charge at a felony level, more to buy 
time than to coerce a plea. 

Assumption 2. Proof that the defen­
dant committed the crime is available. 
Even if the initial charge is properly 
chosen, in terms of what actually 
happened, this by no means assures 
that the defendant can be convicted on 
that charge. Proof of the guilt of the de­
fendant must be located. Finding and 
retaining adequate evidence to prove 
every material element of the crime 
charged is frequently no simple task. 
Clearly it is a task that cannot be as­
sumed to be possible in every case. 

Some commentators do concede that 
the quality of the prosecution case is a 
factor in the plea bargaining equation. 
This concession has not penetrated the 
general populace or the media accounts 
of court proceedings, however. The 
appeals to emotion seldom mention the 
fact that there are more eyewitnesses on 
the average TV crime show than at a 
real typical crime scene. 

Even where proof of the crime 
charged once existed, it may no longer 
be at hand when the case is ready for 
disposition. A cooling-off period of 
short duration may turn an irate victim 
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into a reluctant witness. The longer the 
period between the event and the dis­
position, and the more numerous the 
required appearances of the witnesses 
during that period, the less likely their 
availability and their certitude 
becomes. 

The end product of the 
negotiating process 
may not be very different 
from the result by trial. 

Assumption 3. The evidence is legally 
admissible. Having the right charge and 
having adequate evidence in hand is not 
enough. Before the position can be 
taken that the defendant received a 
bargain, it must be assumed that the 
evidence could have been introduced 
into a trial. This assumption is no long­
er as axiomatic as it was before the 
Supreme Court applied the Fourth 
Amendment to state prosecutions. 

Whatever the ultimate wisdom of 
decisions excluding evidence on con­
stitutional grounds, those holdings are 
currently the supreme law of the land. 
Evidence, however persuasive, of the 
defendant's guilt as charged that runs 
afoul of some exclusionary rule 
amounts to no evidence at all. 

Exclusion of physical evidence, 
testimony of witnesses, or admissions 
of the defendants frequently terminates 
prosecution. This exclusion may only 
require reduction of the level of the 
charge in some cases, where part of the 
evidence is tainted but part can be used. 
Moreover, the existence of a substantial 
question of admissibility without a 
definitive ruling may itself result in a 
charge reduction. Where neither the 
prosecution nor the defense wants to 
risk an adverse ruling, a plea to a lesser 
charge may be an appropriate com­
promise. 

Assumption 4. The finder of fact will 
be persuaded. In theory a jury, or a 
judge without a jury, can properly 
determine guilt or innocence. Reality 
may be otherwise. Every reader can call 
to mind examples of obviously guilty 
defendants who were acquitted or con­
victed of much less serious offenses 
than those charged. 

The reasons for these acquittals and 
lesser-charge convictions are obvious: 
all the problems of the quality of the 
prosecutor's case bear on the result of 
the trial. Others, having little direct 
bearing on the legal issues, but a great 
deal to do with the fact finder's reaction 
to the evidence, also affect the final ver­
dict. That the victim of a crime was 
himself a notorious underworld figure 
should have no bearing on the outcome, 
yet almost surely it will. 12 The' fact 
finder may utilize the doctriJ;1e of lesser 
included crime to balance the equities 
in the caseY 

Thus the assumption that a defen­
dant would have been convicted as 
charged if brought to trial is subject to 
substantial qualification: some defen­
dants who plead guilty to lesser charges 
might have been found guilty of more, 
but identifying in advance those defen­
dants, and predicting accurately the 
difference between what the fact 
finder would h~we done and the agreed 
plea is difficult. To ignore this diffi­
culty when looking at the case after the 
fact is easy. 

Assumption 5. The actual punish­
ment for the more serious crime woul1 
have been greater than for a lesselr 
crime. The most frequent and wide'­
spread criticism of allowing guilty pleas 
relates to the assumption that criminals 
escape the full consequences of the~r 
acts by pleading to crimes carrying less­
er sentences. This may be true for two 
reasons: a) the maximum sentence al­
lowed for the lower-level crime may be 
less; and b) judges may tend to impose 
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relatively less severe sentences on de­
fendants who show remorse by pleading 
gUilty. 14 

With respect to sentences of incar­
ceration, at least, this premise exag­
gerates the role of the judge in deter­
mining the actual punishment. The ini­
tial determinant is the statutory sent­
encing provisions. The second factor is 
the discretion of the judge. Beyond that 
point the parole board or equivalent 
agency makes the final and only mean­
ingful decision. Parole, and even the 
executive pardon, plays a large role in 
determining the actual period of incar­
ceration. 

The inability of existing penal facili­
ties to deal with more inmates, either 
more individuals being sent or the same 
number of persons incarcerated for 
longer periods, or both, is not within the 
scope of this discussion. It is, however, 
a necessary issue for those who either 
assert or assume that greater use of 
incarceration will affect the incidence 
of crime. 

Assumption 6. Greater punishment 
serves a useful social goal. This senti­
ment compounds the previous one, i.e., 
the hypothesis is that conviction of a 
greater offense would have resulted in 
increased punishment and that greater 
punishment is good. The first part of 
the premise has been dealt with above. 

Theories abound regarding the ef­
fects of various types and lengths of 
sentences, both on the individual defen­
dant and on others who might be in­
fluenced by the punishment chosen. 
What is sufficiently clear from this 
specUlation is that there is no proof that 
more severe punishment accomplishes 
any societal objective. 

Summary 
The preceding discussion suggests a 

different picture from that presented in 
the typical treatment of plea bargain­
ing: the end product of the negotiation 
process in a given case may not be very 
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Figure 1 

% of pleas to highest % of cODvlctlons % of coDvlctlons 
char. at trial stage by plea by highest-char. pleas 

31 District of Columbia 
Detroit 

36 87 
92 88 81 

different from the result that would 
have been reached by triall 

SOME GLOBAL ASSUMPTIONS 

The arguments over plea bargaining 
are frequently framed in terms of the 
mass of cases, instead of particular situ­
ations. At this level of generalization, 
sweeping assertions and sloganeering 
are possible. At this level also the myth­
making can proceed, undisturbed by 
less disseminated evidence that under­
cuts the myth. 

Myth 1. Most pleas are to a lesser 
charge. It is commonly assumed that 
defendants place a high value on their 
rights to trial, confrontation with their 
accusers, and the full trappings of the 
trial process; and that they will waive 
those rights only if given a substantial 
charge concession. At the very least, 
those who trace increasing crime rates 
to bargained justice assume that inade­
quate or half-hearted enforcement of 
the criminal laws, produced by short­
ages of resources in the justice system, 
encourages the spread of crime. 

If it were true that defendants hold 
the upper hand and can dictate the 
terms of the bargain, it should follow 
that the defendants who hold out the 

Douglas C. Dodge is r.egio1lal director of the 
Natiollal Center's Mid-Atlantic Regiollal Office, 
as well as project director of the I mplementatio1l 
of Judicial AJministration Stalldards Project. 
Prior to joilling the Natiollal Ce1lter he spent five 
years ill crimillal justice program pla1l"ing in 
upstate New York. 

longest should get the greatest benefits. 
A defendant who bluffs or stalls to the 
brink, and pleads only on. the eve of 
trial, should be able to exact a signifi­
cant charge reduction. Pleas at the trial 
stage would seldom, if ever, be to the 
highest pending charge, according to 
the myth. 

Yet it can be shown that in several 
jurisdictions, pleas of guilty at the trial 
stage are to the highest charge then 
pending. Figure 1 sets forth the per­
centage of pleas to the highest pending 
charge in robbery, assault, burglary, 
and larceny cases in the District of 
Columbia and Detroit in 1977. The 
second column shows the percentage of 
convictions obtained by pleas in those 
jurisdictions. The third column is the 
product of the first two, and represents 
the percentage of convictions in those 
four charge groups that was produced 
by pleas to the highest charge. 16 

These data do not prove that prose­
cution in these two cities, and the others 
discussed in the same source, is particu­
larly stringent. In the District of Colum­
bia, for example, fewer than half of the 
felony arrests survive as felonies to plea 
at trial. 17 Unfortunately, the compar­
able figures are not shown for Detroit, 
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but those for Los Angeles (22%), New 
Orleans (36%) and Cobb County, Geor­
gia (63%) indicate that the District of 
Columbia is about average. 

Moreover, there may be other charge 
or sentence concessions that are not re­
flected in the data, such as dismissal of 
other charges or a recommendation for 
light sentences. In many cases, however, 
such concessions are of slight value to 
the defendant since conviction on other 
charges will add little or no further pun­
ishment. 

Myth 2. High plea rates are found in 
high-volume courts only. Another 'per­
sistent myth is that trials are held when­
ever possible, and are forgone only in 
high-volume metropolitan courts. The 
premise is thnt prosecutors are forced 
to make concessions in order to move 
the cases in these busy courts and will 
accept pleas or bargain less frequently 
if they have an opportunity to try a 
larger proportion of the cases. 

The fact that a substantial part of the 
pleas are to the highest charges pend­
ing, as was pointed out above, under­
cuts this premise to some extent. The 
defendant who so pleads at the trial 
stage has either received some "!">llrge 
concession or will receive none . re­
spect to the higher charge. A trial in 
these cases would be fruitless. 

Direct comparisons between courts of 
identical jurisdiction within a given 
state are infrequent. Where they have 
been done the results indicate that pleas 
are taken in low-volume courts almost 
as often as in the high-volume courts. 
This suggests that court size or volume 
alone has little to do with the frequency 
of pleas of gUilty. 

The response that smaller courts 
have fewer resources and are therefore 
equally as busy is partly valid. The ratio 
of judges and prosecutors to cases may 
indeed be the same for'suburban and 
rural courts as for the metropolitan 
areas. The dynamics of case processing 

in both groups of courts may thus be 
quite similar. 

There is, however, at least one indica­
tion that a sudden decrease in the case­
load in high-volume courts, which ac­
cording to the mythology should have 
increased the proportion of dispositions 
by trial, produced no such result. Were 
the number of trials fixed by resource 
limitations, a substantial reduction in 
caseload should produce a higher trial 
rate since the division is smaller. A 
court that can try 10 cases out of 100 
would double the trial rate if the case­
load dropped to SO and the same num­
ber of trials were held. 

The indication that this relation be­
tween trial rate and caseload is mythical 
appears in.Henmann's research in Con­
necticut. In 1971 the jurisdiction of the 
circuit courts was increased signifi­
ca.ntly, which resulted in a 42 percent 
reduction of the caseload of the 
superior courts. IS The same personnel 
resources were provided in the superior 
courts after the transfer as had been 
provided before. Clearly, the rate of 
trials, i.e., the percent of dispositions 
achieved by trial, would be expected to 
rise; if the same judges, clerks, and 
other staff simply went about their busi­
ness as they had done prior to the shift 
of cases, the rate would have increased 

-about 75 percent. 
No such increase in the trial rate 

T"occurred. In fact, on a statewide basis, 
the trial rate as a percentage of dis­
positions in the superior court declined 
from 4.43 percent of all cases in the year 
before the change in jurisdiction to 3.79 
percent in the 12 months following the 
transfer.19 The number of trials con­
ducted with the same resources in the 
prechange and postchange periods thus 
declined by more than the reduction in 
caseload. 

Thus, the explanation for pleas of 
guilty cannot rest upon either the gross 

continued on page 38 
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! volume of cases in a court or upon case­
I load pressures alone. Those who make 

this assumption must look elsewhere for 
an explanation. 

Myth 3. Pleas of gUilty have increased 
dramatically in recent times. Assertions 
abound that the u~e of plea bargaining 
is a response to the burgeoning caseload 
of the courts in relatively recent years. 
Even where there is no such direct as­
sertion, citation of recent arrest or case­
load figures serves to create the im­
pression that it is only under the pres­
sure of present-day volume that pleas 
have replaced trials as the common 
disposition of charges. 20 

There may have been a time and 
place in the Anglo-American legal 
tradition when trials were almost uni­
versal. If so, this judicial Camelot has 
escaped detection. As with most other 
aspects of the human condition, the 
good old days in criminal justice 
weren't. Various efforts in the 1920s 
and 1930s to document the incidence of 
trials reveal that littl~ has changed. 

To illustrate this point, a column has 
;; been left blank in the Table 1. The 
: reader is invited to fill in the approxi­
:mate year to which the data relate. 
The answers 21 indicate that there may 
,have been a slight decline in the per­
centage of felony convictions by trial 
from the earlier to the later group. At 
.the same time, there has been a larger 
jncrease iu the percentage of arrests 
that lead to conviction on felony 
,;charges. Thus, if these data are indio 
j'cative of anything, they suggest that the 
jincrease in pleas, if any, has been at the 
lexpense of dismissals and misdemeanor 
,dispositions-not felony convictions by 
trial! 
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TIlE END OF PLEA BARGAINING? 
Some jurisdictions have purportedly 

stopped plea bargaining, in part as a 
result of the National Advisory Com­
mission's recommendation. Does this 
development clinch the case for the 
critics of negotiations regarding pleas 
by proving that the process need not 
rely on bargains to survive? Or are these 
changes partly cosmetic, partly real? 

The answer depends on what plea 
bargaining means in each such juris­
diction. Given the variety of meanings, 
the end of plea bargaining in one place 
may not be deemed such in another 
jurisdiction. Therefore, assertions that 
plea bargaining is no more should be 
examined with care. 

Since no jurisdiction has eliminated 
pleas of guilty, the change must have 
occurred with respect to bargaining. In 
fact, what has b(;;eu her~lded as the end 
of the bargaining is perhaps merely a 
displacement of the practice to an 
earlier stage of the criminal justice 
process, or increased reliance on tacit 
rather than explicit plea bargaining. 
These processes can be discussed under 
four types: a) more realistic case assess­
ment and charging; b) prosecution of or 
emphasis on only a portion of the case­
load; c) precharge bargaining; or d) 
routinizing the bargaining process. 

Early case assessment. Prosecutor's 
offices that assign experienced trial 
staff to screen cases shortly after the 
defendant is arrested can reduce some 
of the bargaining. Perhaps equally 
important, they can reduce much of the 
appearance of bargaining both to de­
fendants and to the public. 

Realistic assessment of the strengths 
and weaknesses of a case permits 
charges to be filed or pursued at the 
proper level. Cases that cannot be pros­
ecuted at all can be quickly eliminated, 
and those where files are incomplete 
can have the gaps filled while memories 
are fresh. 
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City Year 

Chicago 
Cleveland 
District of Columbia 
Los Angeles 
New Orleans 
New York 
St. Louis 

This early assessment process, even if 
done unilaterally by the prosecutor, lays 
the foundation for a no-plea-bargaining 
posture by the prosecutor. Since the 
prosecutor has a well-prepared case on 
the chosen charge, the inducement to 
bargain with the defendant for a re­
duction is lessened. 

This approach should be preferred to 
that of overcharging and bluffing the 
defendant into a plea. The line, how­
ever, between fixing the charge at the 
proper level and fixing it at a level low 
enough to induce a plea is difficult to 
maintain. The price of ending plea bar­
gaining by this approach may be that 
the discounts are applied even less visi­
bly than at present. 

Limiting the caseload. Some pro­
secutors have addressed the disparity 
between the capacity of the system and 
the criminal caseload by confining their 
attention to a small part of the in­
coming cases. Cases are selected for 
prosecution or for increased attention 
according to the nature of the alleged 
offense, the prior record of the defen­
dant, the probability of conviction, or 
similar criteria. 

This process usually displa'!es plea 
bargaining, making plea bargaining 

. more prevalent in cases not selected for 
priority treatment, 22 or shifts the case­
load burden to another, lower, court,23 
or means that some defendants who 
could be prosecuted are not even held to 
answer any charge. 

These effects are not particularly 

Felony Arrestl- Felony Convlctions-, 
% Convicted of % C1lnvlcted by Plea 

Felony 
8% SO% 

37% 75% 
46% 87% 
21 % 83% 
33% 820/0 
22% 86% 
29% 89% 

undesirable; at the same time they 
represent no clear gain over the present 
practices. A prosecutor may refuse to 
bargain at all in assault cases and make 
increased concessions in burglary 
cases, or treat the weaker felony cases 
as misdemeanors. As long as he or she 
does not believe or represent that some 
improvement or toughening in enforce­
ment has occurred, nothing is lost and 
nothing is gained. 

If the displacement is consciously or 
unconsciously concealed, and greater 
resources are used to produce no net 
gain, there may be reason for objection. 
Where a prosecutor establishes a major 
offenses bureau, a career criminal unit, 
or some similarly titled special pro­
secutorial force, and simultaneously 
cuts the felony charge caseload in half, 
the resulting improvement in conviction 
rate, time to disposition, severity of 
sentence, etc., should be carefully 
explained. To permit the public to 
believe there has been a tightening of 
prClsecutorial policy is dishonest if in 
fact fewer defendants are being pro­
secuted and these few are prosecuted 
more harshly.24 

Precharge bargaining. Some pro­
secutors escape the brunt of criticism, 
and scrutiny of the process, by negoti­
ating a plea before formally charging 
the defendant. The plea is sub~equently 
entered tn the agreed charge or charges, 
thereby creating the appearance that 
the prosecutor is extremely successful 
and does not engage in plea bargain-
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ing.25 This is surely the most cynical 
compromise between the uncertainties 
in the criminal justice process and the 
pressures to stop plea bargaining. It 
may preserve all the abuses charged to 
the stereotyped plea bargaining process 
and offer no clear saving graces. 

Standardizing the bargains. Various 
jurisdictions have developed guidelines 
for bargains in an attempt to reduce 
disparate results in similar cases. This 
is a salutary trend but should not be 
confused with eHminating plea bar­
gaining.26 The fact that no defendant 
gets a special or individualized bargain 
does not mean that there is no bar­
gaining. 

CONCLUSION 

Few openly advocate plea bargaining 
on its merits, though many argue that 
it is necessary to the survival of the 
criminal justice system. Many oppose 
the practice-both the reality and the 
mythological beliefs that frequently 
pass as truth. 

Tho'ie who urge the ending of plea 
bargains must undertake a heavy bur­
den: they must offer a suitable substi­
tute that will perform all the offices of 
plea bargaining without the same or 
worse abuses, and they must gather 
sufficient support to impose their solu­
. tion. Simply to assert that plea bargain­
ing is unwholesome, or that it leads to 
cynicism by the guilty and desperation 
on the part of the innocent, will not do. 
A recommended solution must take 
into account the factors that create the 
need to adjust charges. 

The mechanistic view of the criminal 
justice process asserted or assumed by 
many reformers does not square with 
reality. Determining the factually and 
legally proper charge in any case is a 
difficult and complex calculus when 
one must attempt to do so prospectively 
in light of the available evidence, or if 
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the estimate takes into account the prob­
able result of a trial. As long as the 
criminal justice process is staffed by 
humans, as long as decisions in that 
proceso: have to be made on the basis of 
probability rather than certainty, and 
as long as a lower standard of proof is 
required for arrest than for charging, 
and for charging than conviction, 
charge adjustment-by ba.rgaining or 
less visible administrative action to 
reduce charges-will persist. 0 
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