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I, INTRODUCTION

The objective of this report is to describe sentencing
decisions in the Superior Court of the.Districé.of Columbia, to
identify the factors most closely associated wigh the variation
in those decisions, and to suggest a methodology by which that
variaticn could--if so desired--be reduced.

‘As will be discussed- in. this chapter, some kinds of.vari-
ation are commonly consideréd'justifiable, while other kinds
are not. For instance, when a conviction for homicide results
in a more severe sentencé thén a conviction for simple assault,
'.quiation has occurred but it is both legally and--to most peo-
giétfphilosophically justifiable. However, when comparablé de-
fendants are éqnvicted of fhe same-o?fense but nevertheless
receive different sentences, the variation is less justifiable
and is usually designated a “diéparity.“ Expanded discussion.
.§£ these ideas follows shortly..In thé meantime) it‘is impor-
tant to note that the intentbof this feport is not to claésify'
..the.variation that has occurred.in the.Supériof Cou%t as ethic-
ally desirable or undesirable, but is'rather to make an empiri-
cal statement abouﬁ the factors that:arg associated with the
variation in sengeﬁcing decisions and to suggest some ways in
which that variation might be reduced.

This chapter bpiefly cpnéiders’the hiétoricél,'legal, and
philosophical background of cprrent.sentéhcing-practices, the

‘publib'debate that surrounds sentencing, and the main.findings
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of empirical research into the detegminanté of sentencing.
These considerations helped shape the design of the study,
which is detailed in Chapter 11.

A.  BACKGROUND OF THE SENTENCING PROBLEM ‘

Toward the latter part of the nipeteenth'century, the
view that sentencing should serve geﬁabilitative rather than
punitive-purposes gained momentum, Qget the punishment fit

-~ the crime" was replaced by a new philesophy: *Let the treat-
ment fit the needs of the individual éffendgxﬁmz Measures to -
treat the offender, according to this phi 1osophy, should serve
a thexapeutlc function and should be designed "to effect

.changes in th@.beh@Viox of the convicted Qerson;*3

Given the ascendancy of Lehabllltatlon as the primary
puxpose of sentenc1ng, the next koginal step was for leglsla-_
tures to modlfy the sentenCLng power of the. judiciary. Be-

cause rehabilitation takes place--if at all--some time after

_sentencing, the sentencing judge Is clearly not-in a position

wapdes braesw oae e e e, Ry

',%The dlscu5510n that follows is intended to provide a general

fLame of reference for the study. Expanded discussion of the
concepts and -issues that are raised may be found in The Inter-
im Report to the District of Columbia Law Review Commission:
Sentencing Issues and Problems (Institute for Law and Social
Research, Washington, D.C., January 1977) The reader who
desires a more exhaustive commentary is urged to consult

that document and the other works cited in this chapter.

Zpresident's Commission, The Challenge of Crime in a Free

Societz (Washington, D.C.: "Government Printing Office, 1967),
P. 163. . o

3See Alan M. Dershowitz, “Criminal Seniencing in the United
‘States: An Historical and Conceptual Ove1v1ew,“ The Annals,
January 1976, pp. 129~ 30. A :
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to know the specific time at which it has occurred. Conse-
~quently, the authoriﬁy of the jhdge to specify the period of
incarceration that had to be served was.replsceq by the au-
thority to set the lower and upper limits of thai period. Ac-
tual release date--somewhere within hhpse limits--would then
be determined by prison or parole authorities and would depend
on their judgment about the offender's degree of rehabilitation.
At the corrections levei,.this'chahge clearly introduced
. a degiee of discretion and potential for dlSDallty that had
" not previously existed. Offenders-given identical--though in-
fdeterminate—-sentences might now serve dramatically different
périods of time. Moreover, since the criteria for identifying
fehahilitation.were, at'best, murkily defined, the reason for
differences in time served might never be clear. In addition,
the indeterminate sentence structure that was established by
_most legislatures was itself SO generai that disparity at sen-
tencing was also possible. That is, the lower and upoei limits
.that judges were empowered to 1mpose were so bioad]y spec1fied
in statutes relating to sentencing thdt they offered little
if any guidance: to ihe sentencing ju@ge. As a result, offen-
ders who had commifted_similar offenses end had similar back-
grounds could and often did ieceive guite different sentences.
The general consequence,.then,nof the:introduction of the‘
philosophy of rehabilitation and its acceﬁpanying structure of

_indetéuminate sentencing was that it was'difficult to- know




what kind of sentence would be given, except within very gen-
eral limits, and difficult to know howlchh time would bé
served.4 Reactions £o these two consequences have tended to
be critical. "The tendency toward indikidualizgd treatment

6f persons within the custody and control of the state,” Allen
observed, “creates its own problems and perils.... Programs
of individualized treatment inevitably involve the exercise of

wide discretionary powers.’..;"5

A similar point was made by
the author of a widely read sentencing étudy of the early
19605: "Legal innovations, such as the iqdeterminate sen-
tence, have infused greafer flexibility into the administra-
‘-tion of criminal justice at the expense of'precision and
cértainty in the-law.“6
. The National Advisory Commissioﬁ on Criminal Justice
Standards and Goals concluded in its 1973 report on correc-
tions: |
| In view of the crucial and -complex nature of sentenc-
ing decisions, the current state of that process in
this country is nothing less than appalling. In the
vast majority of jurisdictions, the decision as to

. where and how a man may spend years of his life is
made by one man, whose discretion is virtually

41bia.

5Francis A. Allen, The Borderland of Criminal Justice (Chicago:
University of Chicago Press, 1964), pp. 133-34.

6Edward Green, Judicial Attltudes in SentenCLng (London Mac-
‘Millan, 1961), pp. 1-2. .
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unchecked or unguided by Clltella, ploceduxa] reguire-
ments, or further review.?7

And Chief Justice Warren E. Burger observed: "Discretion in sen-
‘tencing has been a doubled-edged sword. It permits the judges to
accommodate unusual circumstances relgtive to each defendant.
But this sometimes results in the deféndants who ought to be
similarly treated receiving substantially disparate sentences .S
Commenting on the sentencing process in the federal court
system, Senator Kennedy observed: "Today'the standard sen-
tenbe iméosed in Federal Courts is indeterminate, under which
our ﬁypothetical bank robber can receive a 1 to 24 year prison
terméfwith the Federal parole board, ﬁot~the judge, deéiding
ét which point the offender should be released from pris‘on.."9
| Federal Judge Marviﬁ E. Frankel's condemnations of cur-
rent sentencing practices have been widely cited. Noping the

“unchecked and sweeping powers we give to judges in the fash-

ioning of sentences" and expressing deep concern that "our

7National Advisory Commission on Criminal Justice Standards and
Goals, Corrections (Washington, D.C.: Government Printing Of-
flce, 1973). It 1s interesting to note, howéveL, that senten-
cing by jury--which broadens the participation-in sentencing
decisions--is no more appealing to the Commission than senten-
cing by judge. Abolition of the jury approach has in fact

been recommended by the Commission (Courts, Standard 5.1:110)
and by the American Bar Association ("Sentencing Alternatives
and Procedures,” Section 1.1, Approved Draft, 1968).

Quoted in Lesley Oelsner, ”Buxger Asks Review of U.S. Senten-
cing," New York Tlmes, January 2, 1977, p. 1.

9Edwaxd M. Kennedy, "Should Prison parole Be Abolished?" Bos-
ton Globe, July lO, 1977, pp. Al, Ad.. .
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laws characteristically leave to the sentencing judge a range
of choice that should be unthinkable in a ‘'government of laws,

«10

not of men', he maintains: “sentencing is today a wasteland

in the law, 1It calls above all, for fegulation by law." 3!
In response to these criticisms, éome legislatures have
moved toward limiting sentencing discrétion in recent years,
gither by reducing the options available to judges, or by
~gurtailing or eliminating the discretion af parole boards to
éggéymine'when an inmate is ready for release.12
.@he federal government also seemsbto be moving toward a
. more structured process. The sentencing provisions of Lhe‘
E%@e¥ai criminal Code Reform Act of 1977 (S.1437) are intended
gg.ggyp judicial discretion, eliminate indeterminate or open-
ended sentences, and make criminal sentencing fairer aﬂd more

%e&tainal3

lQMgrvip E. Frankel, Criminal Sentences: Law Without Order
(New York: Hill and Wang, 1973), p. 5.

1—'l»'qut_ed in Barbara L. Johnston, et al., "Discretion in Fel-
ony Sentencing--A Study of Influencing Factors," Washington
Law Review, vol. 48, no. 4 (1973), p. 880.

l%For an example of a retreat from a virtually total legisla-
tive commitment to rehabilitation, consider the case of Cali-
fornia. Prior to enactment of the Uniform Determinate Senten-
cing Act-of 1976 (effective July 1, 1977), many offenders
sentenced to imprisonment in California were subject to con-
finement for life, and discretion was granted to the Adult
Authority to establish subsequently the length of sentence to
be served. See National Advisory Commission on Criminal Jus-
tice Standards and Goals, Corrections, p. 151,

l-Eo:.a current assessment of various proposals affécting sen-
tencing discretion in federal courts, see James Eaglin (cont.)
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Inevitably, many concerned individuals are reaching the
eonclusion that indeterminate sentencing has not and cannot

induce rehabilitationrl4

that it has few if any other benefits,
and that it has many costs, not thé least of which is wide
gispafity due to excessive judicial and correctional discre-
tien, As & consequence, inéreasing attention is being directed
tgwéxd develgping methods and approaches that will remove
mgéh of thié discretion, thereby also limiting or removing
'diggarities, One of the first steps in this process is to  iden-
tify and document the degree of disparity that presently exists
and to identify the factors associated with it. "The following
' review-briefly summarizes research that has been done to date
en-this question,
éz " SENTENCING STUDIES: A MIXED VERDICT

Sentencing stgdies have generally confirmed the existence

15

- of wide disparities in sentencing. Analyses have examined

and Anthony Partridge, An Evaluation of the Probable Impact of
Selected Proposals for Imposing Mandatory Minimum Sentences 1n
the Federal Courts, Federal Judicial Center, FJC-R-773 (Wash-
ington, D.C., 1977). '

l4wnat many regard as a paxtlculaxly telling blow to those who
espouse ‘rehabilitation as the primary purpose of sentencing
was administered by Robert Martinson and associates. See
YWhat Works? Questions and Answers About Prison Reform,"
Chapter 14 in John A. Gardiner and Michael A. Mulkey (eds.),
Crime and Criminal Justice (Lexington, Mass.: Lexington
Books, 1975). This chapter originally appeared as an article
in Public Interest, Spring 1974. For the full text of the
study, see Douglas Lipton, Robert Martinson, and Judith Wilks,
The Effectiveness of Correctional Treatment: A Survey of
Treatment Evaluation Studies (New York: Praeger, 1975).

J=5A selected bibliography of emplLlcal studies relatlng to
senten01ng disparity appeaxs in Appendix A.
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the impact of numerous suspected-causes of disparate sentences,
including the following:

= Defendant's age, race, sex, socioeconomic status
(income, education, occupation), criminal history
(arrests, convictions, incarcerations; parole or
probation revocations), marital status, work history,
criminal status at time of arrest (on parole or pro-
bation), number of dependents;, attitude in court,
motive for the crime, pretrial release status (jail,
bail, personal recognizance), and birthplace.

= Identity of the judge, prosecﬁtor, defense counsel
(Letalned or appointed), and victim (person or
lnstltutlon) .

= anvity of the offense? includiny drug-alcohol
abuse, weapon usage, victim injury; number of
gharges filed; ogiginal police charge(s).

= Background, philosophy, and other characteris-
tics of the judee. . :

= Method of determining guilt--plea, bench, or jury -
trial--and the strength of the evidence pointing
toward guilt.

Location (urban or rural)for type of court (lower
oL superior).

= Availability of jail space.lsi

Efe—l960 analyées of these and other facto;s indicatgd
more then.than not that sentences were biased by extralegal
.‘qonsiderations, such as the defendant's race and economic

status. Many of these studies have been criticized for using

inadequate data or limited analytic téchnique and for failure

16Fedexal courts have ruled that prisons in several states
were so overcrowded that inmates were being subjected to cruel
and unusual punishment in violation of the Eighth Amendment.
Judges have been reported as pursuing alternatives to confine-
ment and reducing sentences because of overcrowding in the
prisons. See “Yesterday's ‘Baby Boom' is Overcrowding Today's
.Prisons," U.S. News & World Report, March 1, 1976.
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to take into consideration such factors as the seriousness
of £he offense and the prioé‘record of the gccusgd.v |

- Recent studies, however, seem’to Conclude more frequently
that sentencing decisions are less affected by extraiegal fac-
tors. Instead, it is increasingly suggested that senténces are
based on such legally relevant conside?ations as the grévity
of the crime and the criminai history 6f.the accused. Whether
these more recent findings differ ffomjpast reéults because of
better research desigh,.impfoved statistical.toolé, greater
judicial objectivity, or other reasons is not entirely clear,

In spite of the recent trend, it would not be true to say
that the‘more current studies represent anything approaching
a consensus: similég studieélbften produce contradictory re-
sults; many studies have been criticized on methodological or
analytic grounds; and the paucity of empirical data ﬁas ofteﬁ
‘been noted.17 N

"Nevertheless, many observers of the sentencing process

appear to be in substantial agreement with this comment by

17For example: “... adeguate empirical data bearing on the
issue is sparse at best. Although a number of sociai re-
searchers have attempted to measure the degree to which dis-
crimination is operative in sentence dispositions, the findings
of these endeavors have often proven to be contradictory."--
Carl E. Pope, Sentencing of California Felony Offenders (Wash-
ington, D.C.: Government Printing Office, 1975), p. 10. Also:
“Recently more sophisticated studies have attempted to pinpoint
the reasons for the obvious disparity in sentencing by analyz-
ing the characteristics of the offender, the crime and-the
judge.... However, these studies suffer from methodological
shortcomings and frequently fail to account for variables such -
as judges' backgrounds.“--Johnston, "“Discretion in Felony Sen-
tencing," pp. 861-62. . : ‘

.
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Federal Judge Marvin Frankel: .

Some writers have ‘quibbled about the definitive-
ness of the evidence showing disparity, It is
among the least substantive of gquibbles. The
evidence is conclusive that judges of widely
varying attitudes on sentencing, administering
statutes that confer huge measures of discretion,
mete out widely divergent sentences where the
divergences are explainable only by the varia-
tions, among the judges, not by material differ-
ences in the defendants or their crimes...,

The -evidence grows every time judges gather to
discuss specific cases and compare notes on the 18"
sentences they would .impose on given defendants,

Consistent with Judge Frankel's comment, one study's
findings "seriously challenge the underlying assumption of

indeterminate and discreﬁionary sentencing that it is possible

".to individualize a sentence for a particular offender.” The

results of the study were generated by.moderate judges, "yet
the individualized sentences of these non-aberrant judges were
directly dependent upon the judge's background and uncon-

scious biases rather than upon the defendant's needs.“l9

'C.  APPROACHES TO THE REDUCTION OF DISPARITY

A number of different strategies have been proposed to

. reduce the kind of sentencing disparity that is genérally

18Frankel, Criminal Sentences, p. 21;‘

;9Johnston, “Discretion in Felony Sentencing,” p. 872. 1In

fact, this view is not new. 1In 1940, for instance, other re-
searchers stated: "... the conclusion seems unescapable that
the [sentencing) differences are due primarily to diverse at-
titudes on the part of the individual judges toward various
crimes and that the severity or lightness of the punishment
depends in each instance very largely on the personality of
the trial judge."--Matthew F. McGuire and Alexander Holtzoff,
cited in Green, Judicial Attitudes, p..13.
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considered to permeate ‘the sentencing process. These range from

the specification by'legislativé mandate nf sentences for each
;yﬁe of charge, to the relatively informal structure that is
ygpresented by the voluntary judicial éentenéihg council.

Though the .legislative approach'would transfer discretion
from a judicial to a political authorify,.it would not necessar-
ily abolish variation in sengenceé given, unless, of course,
specific sentences were mandated for all charges, without regard
for any other circumstances. It could, however, formalize vari-
Qtion in sentencing in such a way that discretion with respect

" to sentence determination would no longer exist. For example,

=

H

if a state legislature required the imposition of a l5-year,
élat-time sentence for armed f0b5ery'with a prior felony con-
viction, and a 10-year, flat-time sentence.for_the same offense
with no prior conviction, variation would still exist but judi-
.anl discretion would not. Whether this kind of approach is
considered desirable is, perhaps, partly determined by one's
. feelings abOué the extent to which wisdom is located in the
legislature rather than the judiciary; and partly by one's
degree of confidence that a formalized structure can be devised
that will be appgopriqte for future and as yet probably unfore-
seen circumstances.

Whateve; opinion is he;d'on this question, it seems clear
that support of a législatively determiﬁed sentence structure
impiiés an orientation toward the'iésue that is somewbat'at

.0dds with the traditional view that judicial decision making
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should not be subject to political pressure., The process of
appéinting or electing judgés underlines this view. Federal
judges are appointed for life, conﬁingént upon good behavior,
State and local judges, though elected by popular vote, tend to
hold much longer terms than legislative representatives. Conse-
quently,'judges are, in principle, lesé subject to political
and public influence than legislators éna, therefére, have more
independence in their decision makihg éctivitiés. Of course,
this does not mean thét.in practice judgés are uhinfluenced by
nonjudicial considerations. It does suggest, however, that the
sentencing decision would be politicized by transferring it to
the legislative branch of government.

Another factor’to be cohéidered in the removal of discre-
tion from the judiciary is the use of sentencing indeterminéncy
as a means of eliciting defendant cooperation. Prosecutors of-
‘ten use the promise.of a recommendation for a lighter sentence
as a method of plea bargaining and getting additional informa-
tion from offenders. This additioqal informatioﬁ} in many in-
stances, leads to successfﬁl prosecutipﬁ of criminals who would
otherwise be untouched. Judges have done.the same kind of thing
though iess frequently. Pethapsithe ﬁost famous.instance in
éecent times is the sentence of 35 years giveﬂ by Judge John
Sirica to James McCord after convictﬁbn for the.Watergate breék~
in, a seﬁtence that was subsequently féduced when McCord agreed
to cooperate with the ptosecutor. Whethey these uses éf senten-

cing discretion are considered desirable or undesirable is again
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a matter Qf individual philosophy. However, they would almost
certainly be lost under a 1é§islativél§ determined sentencing
structure. Of course, since prosecutors aré gnlikely to be
éble to conduct their business without plea bargaining tools,
they would in all likelihood increase the use of charge re-
duction as a bargaining method, thus cdmpénsating for reduced
judicial'discretion by an increase of ﬁrbsecutory‘discretion,
the latter being, if anything, leésbéubject to review than the
former, -

One strategy that lies between the two éxtremes of legis-
lative mandate and unfettered judicial discretion is to estab-
lish sentencing guidelines. A major premisé of this procedure
is that “once the judges of a given jqrisdictién are accurately
informed as to what éhey have been doing in the past, then'they
can more clearly focus on what they éhould do in the future.
.And, these chénges,'made by the judges themselves, are much more
likely to be accepted andvimplementedkmmm"zo

Anothef major assumption is that, although sentences are
imposed on a case-by-case'basis, the steady buildup of these
individual sentencing decisions resulté in the incremental
development of a sentencing policy, however latent it may be,21
The task then becomes one of identifyiné, th;dugﬁ var ious anaQ

lytic techniques, the principal factors that appear to have

20Leslie T. Wilkins, et al., Sentencing Guidelines: Structur-
ing Judicial Discretion (Washington, D.C.: Law Enforcement
Assistance Administration, 1976), p. 108.

2l1pia., p. 31.
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'accounted for a large percentége of sentencing decisions made
in the recent pas£ in the jurisdiction studied. Formerly im-
plicit and constituting what might be termed a latent policy,
these factors would be made visible ada explicit.

Such factors, in effect, represéht the collective experi-
ence of ;ﬁe bench and can form the basis fox the development
of overt guidelines by which to reduce the frequency of sen-
tencing disparity in the futﬁre. The guidelines would iﬁdicate
the expected sentences to be imposed in givén.types of cases
on the basis of recent practice.

One set of recently developed guidelines is cast in the

format of a sentencing matrix.22

Running down the left side
is a series of numerical scores reflgéting the seriousness of
the'offense. Across the top of thé cHart is another set of
scores, indicating offender characteristics, such as prior
record. To detérmipe the guideline sentence for any given
case, the offense and offenéer écores are computed with'the
aid of simple worksheets and the intersection of the two
'scofes ;s located on the chart in much'the same way that the
mileage betwéep two cities is determined from charts on road
maps. At the intersection, the guidélihe sentence is indi-~
cated~--whether té incércerate, and, if so, the suggested term.
Basically, the “guideline sentenée is merely additional--
but very significani»-infofmation for tﬁé~sentencing judge,

explaining what the 'average'.sentehce of all judges in ‘that

221534, p. 46.
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jurisdiction in the recent past would have been in the actual

w23 The guideline sentence -

individual case befare the judge.
is seen as a frame of'reference égainst which a judge can
evaluate the sentence he or she tenta{ively plans to impose.
If that septence conforms to the one shggested by the guidé-
lines, tﬁe judge will presumaply feel more comfortable in
handing down such a sentence, with the'various faéto;s that
enter into the computation of offenée éné offender scores con-
stituting the reason for the sentence. |
l?he establishment of guidelines dées not mean that sen-
tences deviating from them can never be given. 1In fact; the
épproaéh fully recognizes the occasional necessity of impoén
iné sentences that fall 6utside the guidelines range. 1In éuch
’casés, coﬁft policy might require that written reasons support
such a departure. "Furthermore, adjustments can be made by
'systematlc review, perhaps on an annual basis, so that they -
reflect the most current thinking of the court. This is most
veasily accomplished, of course, in courts employing computerized
informatidn systems. A number 5f advantégéoqs by-prodﬁcts
are cited as flowing from the guiéelinés approach: ‘
- Judges recently elected’or appointed gain instant
access to current sentencing practice. 1In effect,
new judges have the collective wisdom of the entire
local judiciary at their flnqextlps.
-~ Delay resulting from judge shopping should be less

of a problem, for all judges would be using common
sentencing criteria as embodied in the guidelines.

Ibid., p. 95.




- Dissemination of the éuidelines to prosecutors,
defendants, and defense attorneys may result in
improved gttorney—clien; relgt@onshigs and more
open and informed plea bargaining. °°

Criticisms and disadvantages are -also asso;iated with the

guidelines approach. First, unjust or unfair'sentencing prac=
tices may.simply be formalized and aéplied in a more cod;is-
tent manner. This reduces discretion-and-disparity, but is

not easily seen as desirabie,‘ In addition, the guidelines‘may
not eliminate sentencing diéparitieé éggyggg,independent juris-
dictions, even though evenhandedness may be achieved within

the jurisdictions. Neveftheiess, guideliﬁes advocates maintain
’.phat the approach is a worthWhile first step that shows promise
of'being accepted by judges, éhd‘of being able to reduce sub-
stantially thé sentenciﬁgvdisparitieé.within each court.

As an initial step toward the possible implementation of

@ guidelines procedure in the District of Columbia, the ré-
_‘searcthiscussed in this publication‘éttempts an identifica-
tion of the principal determinants of.felony sentehcing

- decisions in the Super ior Court.forlthg Diétriét of Columbia.
The design of the study and the organization of this‘report

are presented in Chapter II.

21bia, pp. 102-106.
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II.. -THE DESIGN OF THE RESEARCH
. . /7

The focus of this report is the sentences given to 1,665
offenders who--after arrest in 1974--were convicted of a fel-

-~

ony. Felony, father than misdemeanor), conyictiohs are empﬁa_
sized be;éuse felony convictions invoIve the kinds of offenses
about which public and juq;cial cbncegn is highest.‘ Moreover,
sentencing decisions fopifélghies are more problematic than‘
those for misdemeanors becausé of the wider'rénge of sentencing
options available and becauée of the severity of the penalties
. that can be imposedf 'Einélly, a greater amount of information
is normally de&eloped o;_felons'than on misdemeanants, and con-
sequently, more.facto#S'cap‘bé eXamipéd for possible impact on
tﬁe'sentencing decision. ‘

As Stated previously, this study has gwo primary objectives:
to desgribe and.then to.explain sentehciné patterns in the Dis-
trict of Columbia Superior Court. id~this chapter, the research
plan adopted for the achievement of these~objectives will be e#pli»
" cated. _There are four sections. The.first presents a conceptual
framework qu the assessment of variation and the investigation
of the sentencing -decision; the secdna'contains a discussion of
the .sources of déﬁa that were available, the data elements that
were incorpdrated into the study, and'the.strengths-and weaknes-
ses of the resulting data 5ase; the third focuses on thé method-
oldgy'by which the data were‘analyzed% and-thé fourth describes

' the organization of the remainder of this feport.
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A A CONCEPTUAL FRAMEWORK FOR THE ANALYSIS
Sentencing in the Superior Court is usually though not
necessarily performed by the“fudge who was the trial judge in

the case.l

After conviction, but before sentencing, a presen-
tence report is produced by the probation officer assigned to .
the case. The report is narrative in. styJe and normally con-

tains a summary of the offense,,challs ‘on the defendant s crim-

.-

inal career (1f any) and” soc1oeconom1c background, a brief de-
SCLlpthﬂ of the processing of the case from arrest to conviction,
and a recommendation concerning the gentence. The latter is
normally general in content, but--depending on the Qishes of
the judge and the working style of the probétion officer--may
be specific. The presentence report is iqtended to be a sum-
mary of the case, théreby saving the judge the time and trouble
of refamiliarizing himself with the.éontents of the case file,
. and, accordiné to the judges.with whom the matter was discussed,
it is the primary document that they consult before determining
sentence.'lThe presentence report is considered 'sensitive and
confidential by the judges and is filed separately from the
¢ase folder. Access to it by nonjudiéial'persqnnel is re-
gtricted. It is not customary, for instance, for the proseéu—
‘'tor to be conversant with the conténts:of the report.

Before pronouncing sentence, then, the 5udge can consult

the presentence report or the case file, hear statements--if

lJudges may be excused from the sentencing process for a jus-
tifiable cause. :
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any--by the defendant and the prosecu&or,'énd téke into account
the recommendations'of the probation officerj In addition, the
judge has available his or her kno&ledge of sentencing prece-
dent in éimilar cases. Schematically, the sentencing décisioﬁ
may be represented by the process depipted in Figure II—i.

Analysis of £he decision would ideally capture data elements
representing each of the factors that~potgntially influence the
: aeliberat;on process. However, certain.of those elements are
beyond the reach of a study such as this. First, statements
made by the defendant and the prosecutor at the sentenqing hear-
ing are not recorded in any readily usable form. Second, the
demeanor of the defendant and the nature of the psychological
interaction among the defendant, the defense attorney,;and offi-
cials of the court are impossible to describe unless directly obr
Aserved at the hearing. Even then, an interpretation of the bg—
haviof of the prihcipal actors would be difficult té make. In
édditiqn, sentencing precedent in siﬁilar cases is rarely avéil—
able to fhe judge and virtually. never évailable (given the pres-
ent state of récérdkeeping‘in most courts).to the researcher,
Conseqguently, the influence of these various féctors on the-
judge's decision Eould not be.measured for use ih the present
study. Four areas of potential influence remain, each of which
could be a source of sentencing variation. |

The first of these is the nature:of the éffense. This may
be expressed in two ways: the-firsp relates to the charge(s);
the second relates to the éharacteriétics of.the crime. Feldns

-‘convicted of differedt charges will naturally receive different
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kinds of sentences. For instance, the maximum sentence permitted
by statute for conviction of robbery (ls,yeags) is substan-
tially greater than that permitted for conviction for attempted

robbery (3 years), and this difference‘is reflected in the

sentences given for the two types of crime even when the/sta;
tutory maximums are not imposed. 'This does not mean, of course,
that all'robbery convictions result in sentences that are greater
than the statutory maximumiﬁor attempted robbery. In fact, more
than one-third of all rébbery'conviétiéns in the D.C. Superior
Court result in probation. However, it does mean that the

range of sentences given for any convicted charge is likely

'tp be influenced by the upper limit for that chérge. In this
sdey, then, the charge at copviction will play an importént
role in the analysis. This raises another question. Does the
charge at arrest, when different from the charge at conviction,
‘have a similar Kind of ‘influence on the sentence? For instance,
let us say that an'individual is arrested and charged with bur-
glary I, but, after negotiation, pleads gqilty to burglar§ II.”

. Another inéividual——in an unrelated case--is chargéd with bur-
.glary II and pleads guilty as chargeé. Thus, both individuals
were convicted, by plea, of the same charge. Does the differ-
ence in original- charges bring about a different sentence?
VComplementaxy but separate INSLAW research on plea bargaining

in thé D.C. Superioxr Court-suggests that—;for most types of

2

charges~-it does not,” and that the breakdown of charges, in

: 2William M. Rhodes, Plea Bargéiningé "Who Gains? Who Loses?

PROMIS Research Publication no. I4 (INSLAW, 1978, forthcoming),
see especially Chapter 4.
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gengral, aoes not result in'measurabié segtencing concessions.
Natqrally, there are specific exceptions't§ this'general pat-
tern. While the plea bargaining study focuseé on the chargé
at arrest, this study will examine the charge at conviction;_w
and will incorporate a somewhat difféxent.aspect of the effects
of pleadiﬁg, namely the situation in’Wbich one individual goes
to‘trial and is convicted thle another pleadS'guilfy, both
for comparable offenses. This will tést whether a plea of
guilty is associated with sentencing leniency, even if no
charge breakdown took place.

One additional way in which the nature of the offense
has implications for the sentence, separate from the formula-
tion of the charge, éoncerns the charécteristics of the crime.
For instance, was the offense againét persons? How many peo-
_ple were involved? ' Were there any injuries? Was property loss
high? and so on. It is anticipated that these kinds of fac-
tors, most 6f which are_included in the presentence repprt,
will have a strong bearing.on the judge's decision.

A second source of sentencing variation is the gffégggg.
It is to be anticipated that the.indiQidUal who has a long and
serious criminal history will receive a more severe sentence
for a éiven offense than anéthér'individual &hO'commits the
'same offense but who has no prior criminal history. Further
variation may be based on extralegal factors, such as the
offender's personal characteristics. .For instance, the idea
of individualized sentencing suggests.that different sentences

should be given to offenders who differ with respect to some
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characteristic viewed as relevant to rehabilitation by the
sentencing judge, éven if théy have committed comparatively
similar offenses and ﬁave similaf criminal histories. If, for
instance, in the judgment of the senténcing official, defendant
A has a high likelihood of rehabilitation and reintegration in-
to societ§,-while’defendant B does not} then--according to the
rehabilitation ideal--the sentence given to defenaant A should
. foster this potential. The sentencé giveﬁ to defendant B, on
the'other‘hand, should presumably be more severe in ordef that
society can be protected against_anticipated criminal behavior.

A third possible source of variation is the.igggg making
the seﬁtencing decision. 1If two defendants who are more of
leés equivalent with resﬁect to offense committed, prior c;im—
inai histbry, and personal characteristics are sentenced by
two judges who have different philosophies of sentencing, then
'it is ‘likely that they wi;l receive different senterices. The
judge who believés, for instance, thaf offenders should be képt
off thé streets and be punished in a manner consistent with the
crime they have committed is likely to iﬁcar¢erate the felon
before bim for a longer period of.timé than the judgé who be-
lieves in rehabilitation.

A fourth‘potential source of variation is the probation
officer who prepares the presénteﬁce report. As noted, this
document providgs the judge with details on the criminal history
and socioeconomic background of the.defendapt and makes a recom-

mendation about the sentence to be given. To the extent that
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the judge is guided by the recommendation;in mak.ing the senten-
cing decision, it'could clearly be an important source of vari-
ation. However, becaﬁse of the‘privacy and security considera-
tions mentioned earlier, the presentence report was unattaingple
for this research. Consequently, it was necessary to deveiop
substitdté sources of information. The manner in which this

was done is described in the next section.

B. DEVELOPMENT OF THE DATA BASE ’

Four primary categories of data haQe been identifieé as
relevant to the sentencing decis@on and potentially available
for analysis. However many of these data are cdntained in the
preseﬁtence report, which, for the reason specified, was not
available. Substitute sources were therefore developed. With
thé exception of the sentencing recommendation made by the pro-
-bationlofficer, the sources de&eloped are believed to egual or
to exceed the quantity and quality of the data contained in’
.the report and,'therefore,,they are bélieved to compensate ade-
quately for its exclusion.

Data were drawn from the following éoﬁ;ces:

. Prosecutor's Managemént Information System (éROMIS)

. District of Columbia Bail Agency files

. District of Columbia Superior Court files

. Biographical sketches'ofijudges and prosecutors
(constructed by INSLAW staff)

The full complement of data items that were incorporated

in the study are listed in Appendix:B} However, each of the
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éboVe sources and the main eategofies of data de%ived from
them will be briefly discussed heré. ' ’
1.  PROMIS

PROMIS is an automated, case-based information system
that has bheen in operation in the Disﬁrict of Columbia g&née
1971. Entries begln with data from the C)lme Analysws work-
sheet, completed by the aLxestlng offlcex, and continue with
exten51ve case once551ng 1nfoxma+10n as the case moves from
indictment to termination. The first use to which PROMIS was
put was to identify the names and case and defendant numbers
of those felons who were‘to be included in the study. These
numbers provided thé‘links by”which information from the d;ffer~
ent sources was aggregated into a singlé;vcase-based analysis
file. In addition, the followihg general cétegoties of data
‘were extracted froﬁ the PROMIS records of the 1,665 felons
included in this study: |

On the Defendant

. Biographical information (aqe, sex, race, etc.)
. leox arrest record and defendanL sellousness score
. Clrcumstances of the axlest fox the CULlent offense

On the Offense

. Crime seriousness score
. Charge(s) at conviction

. Details of offense (threats, foxce, weapon, injury,
property damage, etc.) .

On Case Processing

. Type of deﬁéﬁée,attorney
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. Identification of the judge and'the attorney
. Pretrial release conditions g .
. Type of trial
. Plea or not - e i

On the Victim . K

. Relationship (if-any).between victim and defendant
. Biographical characteristics (age, sex, race, etc.)

. Criminal record (if any)

2. District of Columbia Bail Agency Files

The Bail Agency mandate is to conduct an investigation
into the criminal record and community background of arrestees
brought before the court and) oh the basis'of this information,
to make a bail recommendation to the court. Assuming pretrial
release is granted, the agency may—-gﬁd ofien does~--impose re-
porting conditions on the defendant. 1In the prﬁcess of execu-
tin§ this mandate, the agency developé and maintains a cése
file on each individual; ~In this sense, then, tﬂe Bail Agency
develops much of the same information that is later placed in
the presentence feport by the prqbatién officef, and it was
in fact the unavailabiiity of the presentence reports thch

led to the use of Bail Agency files as a substitute for them.

‘Though the probation officer's report is not necessarily iden-

tical in information items to the Bail Agency report, a high
correspondence is believed to exist, particularly with respect
to the offender's prior conviction record. Bail Agency inves-

tigators check prqéféely the sources of information that are
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available to the probation officer, and, though the Bail Agency
is customarily under great time pressure with respect to the
investigation, there is no reason to believe that, in general,

the Bail Agency files are incompleté. "In fact, it has been sug-

e~

gested to us that the probation officer often uses the b?il in-
vestigation and recommendation as thé.squrce of many of thé
presentence report items--especially-conviction record data.

. Un}imited.accesg to Bail Agency case files was granted to
the researchers. From them, the following data 6n offenders
were generated:

. Residence

. Community ties

. Marital status

. Employment and income information

. Education |

. Prior criminal record

. Outstanding warrants

. Convictions (chafges and sentences) .
It should be noted that background information on the defendant
is sometimes difficult for the Bail Agency to verify, and, in

these instances, unverified items were ‘treated as missing data.

3. Dpistrict of Columbia Superior Court Files

For a variety of reasons, the sé@tence is not included in
ﬁhe District of Columbia version of PROMIS (though in other
PROMIS jurisdictiéns inclusion of thg:sentence is routine).
Therefore this datum was £akeﬁ.from Spperior Court records.

.

II-11 -




4. Biographical Records

P

Information was developed by INSLAW staff on the following
biographical items:
. Judges
Year of appointment
Graduating school ‘
Bar membership

Age, sex, and race

. Prosecutor

Sex, race, and experience

Differences between judge and prosecutor information items re-
flected partly the larger number  of prosecutors in the Superior
Court system and partly the difficulty of identifying ;nd devel-
oping biographical information on them.

When data from these different sources were combined into
a single analysis file, the result was a base that was.as com-
prehensive as any'used to date in the analysis of sentencing
decisions. Morg-than 200. separate vaﬁiables were included in
the initial data file,land ‘this has made it possible not only
to examine variation in sentencing unéer.a variety of condi-
tions, but alsb éo look at the combined.effects of a‘lérge num-
ber of variables on the sentencing decision. The methodology
used in the pgrfdrmance of these tasks is discussed in the next
section of this chapter.
C. METHODOLOGY

Two separéte methodological appréaches afe taken in the re-

port. The first involves tabular analysis.of the distribution
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of sentences under a variety df’ébnditions; the second in-
volves multivariate anélysis 6f.the deterﬁin@nts of the éen—
tencing decision,

In Chaptgr IV, for instance, the'range of sentences
imposed on offenders convicted of homicide, rape, robberg,
and a number of other serious offenses will be presented in
tabular form.v These offense categories will be broken down
into.specific charges to éiéplay more'accuratély the senten-
cing variatibn that exists. In additidn, felons will be
grouped according to the severity of their prior criminal rec-
ord, so that sentence va#iation within and between the groups
'cgn be assessed. A subStahtiél numbeyr of bther.offense— and
foender—related factors; taken‘from the data base outlinéd
in the previoué section of this chapéer, will also be utilized.
In Chapter VvV, this general methpdological approach will be ex-
ﬁénded to an analysis of the sentencing practices of individ—
“ual judges. Tbe tabular analysis will perform two general
functions. It will, first, permit an empiyical descriptian
. of the sentencing variation that existed in the Superior Court
with respect to the cases studied. Sécond, it will lead to
an identification pf those factors that, being most stfongly
associated with the variation,~should be included in fhe multi-
Qariéte analysis of the sentgnding decision. This analysis is
conducted in Chapter VI. A multivariate-ﬁechnique called
PROBIT is employed, and the techniqpe”is.described in dgtail

~in Chépter VI and in Appendix C. For the present, it' should
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be noted that PROBIT is well suitéd to an'anglysﬁs of the con-
ceptualization of the sentencing deciéion’that is presented.
above in Figure II-1. A decision such as sentencing, which
appears to be influenced by a variety of factors, is difficult
to investigate adequately using tabulér breakdowns. Thé;e're—
guire a large number of tables--the p£eéise numbe¥ being deter-
mined by the number of factors and £he categories each possesses.
However; the larger ﬁhe numﬁer of tableé, the gfeéter the dif-
ficulties of interpretation. PROBIT, though not without limi-
tations, makes a complex situation such as this somewhat more
manageable by permitting the simultaneous consideration of the
effects on the deciéion of a relatively large number of vari-
ables.
D. ORGANIZATION QF THIS REPO?T

Chapter III describes the senténcing environment in the
District of Columbia and the basic distribution of senténceé
imposed in the cases under study. The rem;inder'of the report
is organized around the p&fential sources of variation, noted
above;'on which it was possible to develop information. Chapter
IV focuses on the offense and thé offender and analyzes the sen-
tencing decisions in the Superioy Court in terms of a variety
.0of characteristics. Chapter V consiﬁers the sentencing prac-
tices of the judge and assesses the dégree to which those judge
characteristics that it was possible to develop for the study

are associated with the sentences the judges imposed.
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Chapters I1I-V are primagily directed toward the accom-
plishment of the.first objectivé of the study--the description
of the sentencing patterns of the court. The second objective
of the stﬁin that of developing an eiélanatidn'of the senten-
cing decision, is addressed in'Chgptéf VI, where the combined
effects of those factors that have bgén shown in the previous
chapters to be most stronglyAassoéiated with the sentencing
decision are examined. o |

The final chapter of the report, Chaptéf VII, presents
a hethodology for the contrﬁi of the sentencing variation that
~.is analyzed iﬁ the preceding three chapters. The policy impli-
cations of this methodology aﬁdvthe way in which the research

findings might be'iﬁplemented'will also be discussed.
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IITI. SENTENCING IN THE DISTRICT OF COLUMBIA
SUPERIOR COURT

/
This chapter briefly reviews the statutory provisions

relevant to sentencing in the District of Columbial and exam-

ines the basic distribution of sentences imposed in the ;,GGSA
cases that’ are the focus of this study:'.These cases consti;
tute a sufficiently large number to gxhibit all the major sen-
teﬁcing Possibilitiesf

A. STATUTORY PROVISIONS IN THE DISTRICT
OF COLUMBIA CODE B

As in most other jurisdictions, the District of Columbia's
sentencing provisions appear to have evolved over the years in
response to changing gnd sometimes conflicting philosophies.

At different times, punishment, deterrence, incapacitation,
and rehabilita@ion have each epitomized the orientation of
‘judges, legislators; and others involved in the ‘sentencing
procéss. The sentencing érovisi@ns that reflect these differ-
ent orientétions are scattered throughout the District of Co-

lumbia Code and, in part,”the U.S. Code and have not undergone

lohis review is deliberately brief, since the primary ohjec-
tives of this report relate to the empirical study of sentenc-
ing decisions in the Superior Court, rather than to the
statutory or normative issues relatindg to sentencing. For a
comprehensive analysis of these, the reader is referred to

the Interim Report to the District of Columbia Law Revision
Commission: Sentencing Issues and Problems, prepared by the
Institute for Law and Social Research, January 1977.. Chap-
ter 4 of the Interim Report (pages 54-79) assesses the present
code in the District of Columbia in some detail.

v
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major revision for more than_30 years. As a conseguence, it

is difficult tQ derivg from the statutes anyébverall purpose
concerning sentencing, and, in many instances, it is even
difficult to know whether a particular.statute in the code -
contains a}l information relevant to séntencing for the partic-
ular offense under consideration. in fact, several sections

of 'the D.C.. Code often apply to the Same offense, but they
;ére not cross-referenced and are therefopé difficult to find.

. Misdémeanants and felons are sentenced somewhat differ-

ently. under the code. Misdemeanor convictions may result in

a pefiod of incarceration for up to 12 months. Sentencés qf
180 days or less are determinate, meaning that there are no
provisions for early release, except for “good" time (5 days
are deducted for each month of good behavior, for senténces
longer than 30 days). Sentences longer than 180 days are in-
.Adetérminate, meaning that a minimum and maﬁimum time are speci-
fied (parole eligibility occurs on completion of the minimum),
but that the actual time served may be.any time within the range
bracketed by those two figures. An additioﬁal elemen§ of the in-
determinate structure is tha£ the minihum may not be more Ehan'
one-third of the maximum, though it may be less. Consequently,
it is possible for a misdemeénant sentenced to 180 days to
serve a longer period of time‘than a misdemeanant sentenced

to 6 months, since the parole board cléssifies”the latter sen-
tence as indeterminate and the former as determinate. The

misdémeanant receiving a sentence of 6 months is eligible for
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parole after serving 2 months. Since most adult 'offenders
sentenced in the Superior Court are released after the first
parole hearing, this means that the sentence of 6 months is
actually likely to result in incarceration for 2 months. The.
sentence of 180 days, on the other-hana, results in incarcera-
tion for 150 to 180 days, depending upén the amodnt of “good"
time accumulated.

All felony sentences are indeterminaée, and--with the
excéption.of certain types of offenses classified by statute--
the period of incarceration may range from one year to life
imprisonment. Judges are responsible for establishing ;he.
maximum and minimum sentenée, subject to statutory con-
stfgints, with the singlé proviso, as stated above, that the
minimum must not exceed one-third of the méximum. LS ﬁoted
also, the minimum may be less than one~third of the maximum.
Qf éodxse, the fact that most incarceﬁated felony offeﬁders
are also releaseé at the first parole opportunity means that
in mosg cases, even though thelgentencé is indeterminate, the
time to be actually served can be predicted fairly accurately
at the time of sentencing. | | |

Any code that incorporates indeterminate sentencing ap-
pears in principle to endorsé the goal of rehabilitation, but
due to the latitude permitted.judges, and due to'the difficulty
in interpreting the D.C. Code, judges in the Dpistrict of Col-
umbia may in fact impése sentences in accordance with any phil-

osophy and any goal., There is nothing in the code that provides



guidance for judges concerning factors that should be taken
into account in establishing the length of’tne sentence;
therefore, the degree tc which the‘sentencing judge considers
such factors as prior record, personal characteristics of the
defendant, and other matters separate from the offense for -
which sentence is being given is largely a personal matter.

| In this sense, the environment in which Suéerior Court
judges opéréte fosters sentencing variétioh, and it can be
" expected that an empirical analysis of their sentencing de-
cisions will inevitably show substantial differences in the
senteﬁces given to apparently eqﬁivalent offenders. To.a
certaih extent, the Superior Court jpdgéé gre aware of thié
fact, and some steps have been taken to compensa£e for'the‘
lack of a coherent sentencing policy in the reievant stat-
utes. For instance, sentencing councils have been in effect
for fe;ony sentencing for several years, and although records
are hot kept, it'is believed that most judges have at some |
time participated in such councils in their determination of
sentences tb be giverni, At the Sentencing councils, ﬁudges
exchange presentence reports and discusslwhaﬁ they would do
in the éituations'covered by the report. The councils do not
mandate a particular sentence to be imposed and, in this seﬁse,
they do not neceséarily reduce sentencing variation. However,
they do provide an opportunity for the judges to establish
in their own minds an idea of the normétive sentence for a

particular type of offense,_ané to bécome more familiar with'
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the potential reactions of ceclleagues to the sentences they
would impose. The.opinion of the judges with whom this issue’
was discussed, howeve?, is that judicial participation in
sentencing councils has been limited.' As a consequence, the ..
impact of the councils on sentencing variation has also beén

limited.

B. DISTRIBUTION OF SENTENCED FELONY CASES
BY TYPE OF SENTENCE

Table III-1 depicts thi distribution of felony sentences
imposed in the District of Columbia Superior Court during the
studj period.. The classification system used in the table
érders sentences iﬁ terms of severity.2 ADevising such a sys-
tem is rnot a simple matter, for at least two reésons. First,
éome offenders receive dispositions based on the Federal Youth
Corrections Act (FYCA), which applies to offenders under age
22 at the time of conviction,® or the Narcotics Addict. Rehabili-
tation Act (NARA), thch also invdlvgs individualized sentences.
Second, the sentences that épecify terms of incarceration are
indeterminate and may be of any length within statutory provi-
sions. They may also involve probation as wél} as incarcera-
tion. 'The following discussion identifies the classification

strategy that-has been adopted.

2lhe sentence classification scheme that is portrayed in the
table was developed by Mark W. Foster and Judith Lucianovic
for the Interim Report on Sentcnc1nq, prepared by the Insti-
tute for Law and Social Research in January 1977.

3Pxov1dcd the offender has not had any previous FYCA treat-

- ment.
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Table III-1

Distribution of Convicted Fe]ohy Cgses
by Type of Sentence

' ‘ Most Serjous Convicted Charge a Felony
© Sentence ' ;
Percent Number
Probation and suspended 35.3% 587
Fine . .9 15
FYCA A 6.1 102
FYCA B 9.3 155
FYCA C 4.0 67
NARA 1.5 25
"|Under 1 year minimum 8.5 142
1 yr. min. -3 yrs. max. . 7.0 117
1 yr. min. - over 3 yrs. max. 5.0 83
2 yrs. min. - 6 yrs. max. 4.6 77
2 yrs. min. - over 6 yrs. max. 2.9 49
13 yrs. min. -9 yrs. max. - 2.3 - 38
3-4 yrs. min. - over 9 yrs. max. 4.4 73
5 yrs. min. - 15 yrs. max. 2.7 45
5-9 yrs. min.--over 15 yrs. max. 2.8 46
10-15 yrs. min. 2.1 35
20 yrs. to life “5 9
Total 100. 0% 1,665
Summary:
'Out' -Sentence (Probation, .
Suspension, Fine, FYCA A) 42,3 704
Alternative Incarceration :
(FYCA B, FYCA C, NARA) 14.8 247
“In' Sentence: ' o . '
Less than 3 year minimumj. 2811 468
3 year minimum or more 14:7 246

Source: Records of the Superior Court of the -District of Columbia.
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Sentences under the Fedéral Youth Correctioés Act havé
been classified as FYCA A, B, and C; in accoréance with the
provisions of Title 18, U.S. Code, Sections 5010 and 5017 of
the act, and are presented in the table in the order of their~’
severity. , An FYCA A sentence imposes pyobation, while FYCA B
and C bot% involve incarce:ation.‘ Undér‘FYCA B, conditional
release must occur no later than fodt years aftér conviction,
and unconditional diséhérge no later than six yearé after
conviction. Incarceration under FYCA .C is for a term speci-
fied by the sentencing judge, but it may not exceed the stat-
utory maximum for the convicted offense. Conditional release
must occur not less'tpan two'Yéars prior tc the expiration of
that term, and unconditional discharge.no'earlier than onevyear
after conditiopal release.

Dispositions uﬁder the Narcotics Addict Rehabilitation
Act involve incarceration under the cohtroliof NARA authorities.
Release ana discharge are.determined by those aufhorities within
the guidelines specified Sj the sentenciné judge. In practice,
the minimum sentence under NARA ié atvleast nine months, since
one monﬁh is consumed b§ preparation fo; étudy of the individ-
ﬁal, two months are needed to conduct the study,-and six months
must be served after the study is‘completed. Thé max imum NARA
sentence is ten years, regardless of £he statutory max imum
for the crime. NARA does not épply’tOnoffenders convicfed
of a violent offense, or to offenders with two or more prior
felony convictions. . |

.
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The classification system addresses the problem of order-
ing sentences with specific minimums and-maxémumé by focusing
primarily on the minimum. For example, any sentence is con-
sidered more severe than any other sentence that has a.lower
minimum, and less severe than any other sentence with a higher
minimum,'begardless of the mgximums.-'This reflects the }aCt
that the majority of offenders in the bistrict of'Co]umbia are
granted parole'after serving the miﬁimum sentence., However,
it is sﬁill the case’that séntences witﬁ the.samé.minimum may
have different maximums and a corresponding poténtial for dif-
ferent periods of incarceration. The D.C. Code specifies that
the minimum term of the indeterminate sentence may not be greater
than one-third of tﬁe maximuﬁ, but it ‘does not Lestrict the im-
position of a maximum that is more than three times longer £han
the minimum. .Thus( one-to-fivé years’is a'legitimate sentence,
"as is one-to-three years. One-to-th years, however, is prohib-
ited. To take the potentially different maximums into acéount,
the classification system places any sentepce for which the
maximum ig more than threé.times the minimum in a more severe
Categogy than a Sentencg for which it'is}not. For instance, .
two-to-nine years is piaced’in almqre severe category than
two-to-six yeérs. However,'in’aqcordahce with the principle
.that the minimum'should dominate, tw@—to—six is considered
more severe than one—to-nine._Sentenéés which impose different
éategories of peﬁalty (e.g., a combination of fine and proba-

tion, or probation and incarceration) are included in the more-
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severe cétegory. For instance, a‘sehﬁence of 1-3 years plus
a $1,000 fine would be included in the l4é'categbry. This
strategy involves some loss of variance iﬁ the sentence dis-
tribution, but it--or something iiké it-~-is a prereqguisite
of a manageable classification schemet

It can be seen from the table tht,more than.one—thira
of the convictgd felons received probation or suspehded sen-
teﬁces._ In addition, when those who feceived fines or wheo
received probétion under the Federal Youth Corrections Act
are included, the proportion of convicted felons receiving
“out" sentences rises to 42.3 percent.
| Those receiving incarceration under the Federal Youth
Corrections Act B or C, or under the Narcétics Rehabilitation
Bct--designated in the table spmmary’és "alternative incarcer-
' ation"--accounted for another 14.8 pefcent of all convicted
felons. The balance of the sentences, 42.8 percent, invo}ved
ferms of incarceration of v&rying length. In the table sum-
mary, these “in" sentenées.have been grouped into two cate-
gories--those with & minimum of less than three vyears, and
£hose with a minimum of three years of more, fhe purpose of
this grouping'is to retain‘a distinction between less and more
severe sentences while still pfesentiné a clearly stated sum-
‘mary. Thus, 28.1 percent of all convicted felons received
sentences with minimums of less than three years, and 14.7 per-

cent received minimums of three years or more.
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Almost 20 percent of the cases welre sentenced unaer the
Federal Youth Corfections Acﬁ. Roughly 35 pércent of the con-
victed felons were agé eligible-for FQCA treatment, but én]y a
little more than half of those in fact received it.

An interesting property of this table is the manner in
which it illustrates quite even utiliéation of most of the
different types of sentences, particularly with fesﬁect to
sentences involving specific terms 6f.incérceration. One ob-
vious exception is the NARA category. This may be due té the
fact that NARA commitments are available in the federal prison
system only when space is available and when the defendant is
ﬁhougﬁt to be a likely candidate for rehabilitation. 1In aéai—
tion, many defendants aré believed to be reluctant to seeg
NARA commitments beéause of fear of the slowness of the NARA
~authorities to return inmates to the community, and because
of the stringent bonditiops of supervision that might be im-
posed‘after reléase. |

I£ is somewhat difficult to determine whether the incar-
ceration rate for convicted feions in thé District of‘Columbia
is high or low relative to other 5uriédictions; sincé, for the
most part, comparative statistics of this sort are not readily
available. A'limited attemét at such a.comparison was reported

by Patrick Oster in U.S. News and World Report.4 Oster compared

the 1974 incarceration rates for six large jurisdictions, of

‘patrick R. Oster, "Revolving Door Justice: Wwhy Criminals Go
Free,” U.S. News and World Report, May 10, 1976, p. 37.
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which Washington, D.C., was one. The focus was on felony ar-
rests rather than'felony convictions,'and’Ostef éuggested that
when incarceration rates are calculated on tgat basis, the Dis~
trict of Columbia is within the average range for most large jur-
isdictions. However, more recent information, developed in a
cross-city analysis of PROMIS data, réveals variation between

> The tabu]atién below shows

cities which is somewhat greater.
incarceration rates for offenders arrested for felonies and

subseqguently convicted of either felonies or misdemeanors.

‘City Incarceration Rate
Indianapolis ' . 81%
Los Angeles : A | 53%
District of Columbia 61%
New Orleans 57%
Detroit : . 39%

ThéiDistrict of dolumbia is again ‘in the middle of the distri—
bution! but considerable variation between cities is‘evident}
and thisAsupports the claim that sentéhcgs manifest-a high de-
gree of uncontrolled discretion. Of coursé,»these rates re-
flect police and prosecutory, as well as judicial, decision
making, and, becéuse of this, some of the,divergence may have

its roots in these other areas.

5Kathleen M. Brosi, A Cross»C{ty Comparison of Felony Case
Processing, in draft (INSLAW, 1978). .
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IVv. THE OFFENSE AND THE OFFENDER

In this chapter, sentencing decisions afe examined in terms
of a number of factors relating both to the offense and to the
offender. There are two main objectives: the first is to dis-
cuss the extent and nature of the var{ation, if any, that exists
in sentences given in the Superior Cou?t; the second is to iden-
tify those .factors that--being most strongly associated with the
decision--should be included in the mul@iQariatp decision-making
modéls tﬂat are developed in Chapter VI.

.As was discussed in Chapter II aﬁd is deta;led in Appendix
B, a large number of factors were included in the anal&sis that
preceded the writing of this report. More than. 200 separate var-
iables were examined for‘their impact on the sentencing d;cisioﬁ.
Many of these exhibited little or no relationship to the decision,
whether considered individually (using cross-tabular analysis) of'
'in'éohjunctidd (dsing multivariate techniques such as;those em-
ployed in Chaptér VI in the construction of the decision-making
nodels). Inclusion in this report of data on these low-impact var:
iables would place an unnecessary burden.dn,the reader and, there-
fore, the discussion that féllqwé in ihis and ‘subsequent chapters.
concentrates on those factors that do exhibit a relationship with
the sentence. Information oﬁ 1ow-impac£ factors can be obtained
upon reqgquest from the Institﬁte‘for Law and Social Research.

The chapter is divided into four parts: ‘the first focuses

on certain characteristics of the offense; the second introduces
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factors relating to the offender; the third looks at the inter-
action between the offense and the}offende&;/and the fourth con-
siders the inferences ‘that can be Qrawn from the analysis.
A. CHARACTERISTICS OF THE OFFENSE

In this section, sentencing decisions in the District of
Columbia Superior Court are described in terms of a number of
different factors related to the offenses for which the felons
were convic£ed. Because there are more than 100 different charges
" in the cases examined, it would be difficult if not impossible
to detect any pattern in them if the data for each were presented
individually. In addition, the i,665 cases on which the present
study is based is ﬁot a large enough nﬁmﬁer to permit a meaning-
ful breakdown into so many categories. Neverfhéless, it is
clearly desirable to be able to specify the distribution of sen-
tences for the more serious and more freqguent kinds of offenses. -
~Fof-instance, sentencing breakdowns by specific robbery charge,
by ésSault charge, and by'other siﬁilarly important charges éould
be highly informative. Therefore, the procedure followed is to
discuss the sentencing distribution first in terms of the gen-
eral characteristics of the offense, and'secénd——for‘serious of-
fenses égainst persons--in terms of particular charges. Finally,
the maximum sentence as defined by statute is compared with the

sentence actually given.

1. General Characteristics of the Offense

Analysis indicated that the following general characteris-

tics exhibited a statisticqlly'significant and, in some instances,
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strong association with the sentence:

. Target of therffense (whether persons, property,
or some other) 4

. Whether the charge of conviction was for robbery

The degree of violence in the offense, as measured
by the occurrence of rnJULy or death :

. The posse351on and use of a weapon durlng the com-
mission of the offense

. The number of chargesrbrought against the defendant .

It should be noted that the impact of these characteristics
is independent of any charge reduction that might have occurred
as a result of plea bargalnlng In other words, information
.-that placed a case in a-. partlcular category was derived from
the nature of the commltted cffense and not from the charge at
conviction. This fac1lltated the identification of a potential
source of variation in sentences for charges that were identical
4t conviction but which were based upcn.cffenses with different
.characterlstlcs. This capablllty is partlcu]arly 1mportant for
the multlvarlate analysis that is Leported in Chapter VI.

The sentence distribution for eacn category of these char-
acteristics is exhibited in Table IV.1l. Each characteristic will
be discussed separately. However, the’discussion of the target
of the offense'wiil be presented in considerably greater detail
‘than the diacussion of other characteristics. This is partly
because the distinction between offenses against persons and
otner kinds of crimes is normatively anc;—as will be seen--em-

pirically important, and partly to provide.a methodological frame
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Table IV-1

Distribution of Sentences by Selected Characteristics of the Offense

Was Offense -

. Of fense Target a Robbery Injury/Death Weapon Number of Charges
sentence Person | Property|Public Order] Yes No Yes No None ﬁﬁféﬁiiif’D;?pbzzgd 1 2 or morq
‘Probation and suspended 27.3 41.3 41.8 25.0 39.5 31.0 36.3 39.9 30.9 23.9 38.3 25.5
Fine 4 | .8 3.2 .4 1.1 .3 1.1 1.2, -8 -0 1.2 .0
FYCA A 6.9 | - 6.5 1.6 8.5 5.2 4.9 6.4 6.5 3.9 7.4 6.2 5.9
FYCA 8 10.5 | 10.9 1.6 14.2 7.3 6.4 10.0 { 10.0 6.7 | 10.2 3.3 9.4
FYCA C 6.6 1.7 1.6 6.8 2.9 7.6 3.1 2.4 5.9 7.4 2.8 7.9
NARA .3 3.1 .5 .2 20 | .0 1.9 2.1 1.1 -0 1.5 1.5
Under 1 year minimum 6.7 8.1 16.9 5.9 9.6 1 7.3 8.8 9.0 10.1 4.9 9.0 6.9
1 yr. min. -3 yrs. max. 6.5 5.9 13.2 6.8 7.1 | 6.4 7.2. 7.8 | 6.7 4.6 7.7 4.9
1 yr. min. =over 3 yrs. max. 4.0 5.8 6.9 3.5 5.6 | 4.6 5.1 4.5 | 6.7 4.6 5.0 4.9
2 yrs. min. - 6 yrs. max. _ 3.4 6.2 4.8 3.5 5.1 2.4 5.2 ) %2 2.8 | 4.9 4.9 3.6
2 yrs. min. - dver 6 yrs. max. 2.9 3.1 2.7 2.5 3.1 © 4.0 2.7 2.3, 3.9 3.9 2.9 3.1
3 yrs. min. - 9 yrs. max. 3.6 1.1 1.6 3.9 1.6 § 1.8 2.4 1.6 3.7 3.2 2.2 2.6
3-4 yrs. min. - over 9 yrs. max. 6.5 2.3 3.7 6.2 3.6 { 6.1 4.0 3.2 6.2 6.3 4.2 5.1
5 yrs. min. - 15 yrs. max. 4.2 1.9. .0 4.1 2.1 § 5.5 2.0 2.1 . 2.5 5.3 1.7 5.9
5-9 yrs. min: - over 15 yrs. max:§ 5.2 8" .0 4.5 20§ 6.4 1.9 1.1 3.9 -1 1A 2.0 5.4
10-15 yrs. min. 4.1 .5 .0 3.9 1.4 3.3 1.3 1.2 11 2.5 4.9 "7 6.6
20 yrs. to life 1.2 .0 .0 .0 .8 2.1 2. .1 .4 1 11 .4 1.0,
Eﬁéﬁi?“ of 211 Cases (?%é% 62%53 efég) 5?%3) (Zf%g) (329) (?336) (?fljég ég%é% 4 eggég _(55?53 _____ é%fi_i
* Summary:
. '0ut' Sentence (Probation, , :
Suspension, Fine, FYCA A) | 34.6 | 48.6 46.6 33.9 | 45.8 § 36,2 | 438 | 47.6 | 35.6 3.3 1 457 | 31.4
Alternative Incarceration . ,
(FYCA B, FYCA C, NARA) 17.4 | 15.7 3.7 21.2 12.2 14.0 15.0 14.5 | 13.7 17.6 | 13.6 | 18.8
*In' Sentence .
Less than 3 year minimum | 23.5 | 29.1 44.5 22.2 | 30.5 | 24.7 | 29.0 28.8 | 24.7 22.9 § 29.5 | 23.4
3 year minimum or more 24.8 6.6 5.3 22.6 11.5 25.2 12.3 9.3 20.2 8.2 . 11.2 26.6
cHIZ (df) 140.0(6)*** 59.7(3 )%+ 37.5(6)%*x 89.1(6)*** 66.0(3)%*+

***516 (a = .001)




of reference into which discussion of other factors ¢an be

placed.l

a. The Target of the Offense., There are three target cate-

gories~--person, property, and public orderz—»and it can be seen
that 48.6 percent of all convictions were for offenses against

persons, and 39.7 percent and 11.7 percent were against property

lThis brief description of the organization and interpretation
of the table is provided for readers who are unfamiliar with
tabular analysis. This and subsequent tables are all organized
in the following manner. :

‘The percentage of cases that fall into a particular sen-
tence category are presented in the columns in the tables. The
total number of cases in any given column is shown by the num-
ber in parentheses just above the dotted line. The proportion
of the 1,665 cases in the study represented by the column total
is stated immediately above the figure in parentheses. In Table,
Iv.1l, for instance, 27.3 percent of the 785 sentences given to
offenders against persons imposed either probation or a sus-
pended sentence, 0.4 percent involved fines, 6.9 percent involved
probation under FYCA A, and so on. The 785 offenses in this col~
umn are 48.6 percent of the 1,665 total. Each column in the
table can be read in this way. This means that the percentages
in different columns can be directly compared. For instance,
the fact that 27.3 percent of the antiperson offenders were
given probation, compared with 41.3 percent of the antiproperty
offenders, means that probation was a much more likely outcome
in the latter offense category than in the former.

The portion.of the table below the dotted line contains a
summary of the sentence category breakdown.  The objective of
the summary is to group the sentences in such a way that com-
parisons between the in-out decision, and the “short vs. long"
sentence decision can be more easily made. The percentages in
this section of the table are simply the sum of the percentages
in the corresponding sentence categories. For instance, 24.8
percent of antiperson offenders are shown as receiving sentences
with at least a three-year minimum. In the upper portion of the
table, these cases are split up among the six sentence categories
that have a minimum term of at least that length.

?The term "public order" is used here to encompass all offenses

that were not against persons-or property. Included are such
activities as organized gambling, vice and drug offenses, and
S0 on. ' . ' .
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and public order, ;espectively. To the extent that antiperson
offenses are considered more serious than offénses against

either property or public ofder, it is to be anticipated that
more severe sentences will be imposed on individuals convicted

of such offenses. This was in fact thé case, as the table illus-
trates. First, itvcan be seen that 27.3 percent-of the antiperson
offenders were given probation or suspension, compared with 41.3

. ﬁercent and 41.8 percent, respectively, of the offenders against
proéerty énd public order. Second, a scan of the various categor-
ies of sentences reveals that periods of incarceration tended to
Be longeyr for antiperson offenders than for either of the other
two classes. Thus, the percentage of antiperson offenders.who
were given a three-year minimum or longer (24.8 percent) exceeds
by a considerable margin the comparable percentages fof property
offenders (6.6 peréent)vand public order offenders (5.3 percent).
To éoﬁe extent, tﬁese figures reflect statutes that provide longer
Sentenqes for offenses against persoﬁs, and discretionary judicial
decision-making. ‘

The summary‘section of Table IV-1 revéals an interesting
property of the relationship between offense térget and sentence.,
In spite of the téndency for "out" sentences to be given at.a
higher rate to those whose offenses are not against persons,
it does not follow that “in" sentenceé are imposéd at a higher
rate on those whose offenses are agaiﬁst persohs. As can bhe
seen, "in" sentences were given for offenses against public or-

: . . 1] .
der at a higher rate (49.8 percent) than for offenses against




'pepSOns (48.3 percent). This is because alternative incarcer-
atibn was used more frequently fof antipefqu offenders than
for public order offenders (17.4 percent compared with 3.7 per-
cent). To a certain extent, these differences reflectAthe FYCA
age eligibility of a high proportion of offenders against per¥
sons. However, since probation, fine;.and suspension are viable
alternatives for the public order.offe;der, the differences may
also be due to'a judic%al decision ihat short "in" terms (44.5
percent'of the publié order offenders réceived minimums of less
than three years) are eguivalent to alternative incarceration
for those not eligible for FYCA or NARA treatment.

One final point may be mgde about this section of Table
Iv-1. If the alternétive inéarcération and the‘shorter *in"
terms are considered together, then offeﬁders against propérty
and public order were treated Qery similariy. “Out" sentence
rates for these two categories, for‘instanqe, were 48.6 percent
and 46.6 percent, respecpively, and the longer "in" sentence
rates were 6.6 percent éqd 5.3 percent, pespectiQely. This sug-
gests that the important éisﬁi%ction to be made on the basis
of this breakdown is between offenses against persons, on the
one hand, and a combination of property and public order offen-
ses on the_other.

Discussion of the remaining cha;acteristics is linked to
general conclusions about the associéﬁion between them and the
éentence given, 'inforﬁation supportiﬁg these conclusions is,

of course, contained in Table'lv—l.
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b. Robbery. Violent street crimgs have been the subject
of‘c0nsiderable public concéfn in recent years, and robbefy is
perhaps the most commonly feared crime. COnéequently, it is
frequently presumed that judges are particularly sensitive to
this type of offense and are likely to be severe in their sen-

tencing practices with respect to it. This analysis supports

that assumption. Convictions for'ropbéry are much more likely
to result in incarceration (66 percenﬁ) than afe other types
of convictions (apprdximateiy 55 percent for‘offeﬁders against
property and public order). A comparison of specific robbery
charges with other offenses againét persons is presented in
Section A.2 of this chapter.

c. Injury or Death. It'is to be expected that the oc-

currence of injury or death will be associated with more sev-
ere sentences. This expectation was supported by the data to
" approximately the same degree as the robbery-nonrobbery break-

down.

d. Wweaponh Possessibn and Use. Conviction for an offense -
that did not involve a wéépon is mﬁch ﬁofeilikely to be asso-
clated with an "out" sentence than avéonviction that did (47.6
percen£ compared with 35.6-perceht). ‘;nladdition, use of the

weapon is strongly associated with longer sentences.

e. Number of Charges. The more charges there are, the

more severe the sentence is likely to be. 1In the single-charge
category, 45.7 pércent of the offenders were given “ou£“ sen-

tences, in contrast with 31.4 percent for those with two or

Iv-8




more charges. In addition, 26:6 percent of all individuals
with two or more éharges were given "in" 'sentences with a
minimum of at leas. three years, compared Qith 11.2 percent
of the individuals with only one chargé.

f., Summary of the Effect of Offense-based Characteris-

tics. Tbis discussion suggests that the nature of the offense
is a highly important factqrvin the determination ofvthe sen-
tence, and that the asssociaéion between the characteris{ics

of the offense and the severity of the sentence is in the ex-
pected direction. That is to say, if the offense was against

- a person and involved violence, injury, and multiple charges,
then the senteﬁce given was much more likely to be severe than
otherwise. HoWever,'iﬁ Spite Qf this‘£endency, substantial var-
iations still exist. For instance,‘fof offenses involving injury
or death, every sentence category, except NARA commitments, con-
tains some cases. Thus, even though hofe'severg sentences were
associated with the occurrence of injury or death, it is by no
means true-that all convictions for such offenses lead to sevefe
A senﬁences. In fact, 50 percent of these convictions resulted

in “out® sen£epces or alternative incarceration. Similar con-
clusions can be drawn from each of £he categories shown in Ta-
ble .Iv-1. 0Of cohrse,'included within'the general categories

of offense characteristics used in‘this table are consider-

ably different kinds of evénts. For insfénce, an offense
agéingt a person(s) may be hdmicidé, gape,.aséault, and-so

~on, and the sentencing decision may differ for each of these,
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Discussion of the more common and serious charge' typesS now

Id

follows.

2. Specific Charges

Table IV-2 presents data on the Séntences given in the
Superior Court to individuals convicted of five general clas-
ses of segious offenses: homicide, rap@,.assault, robbery,
and felony burglary. The decisioh to employ these éategories
was based on a conception 6f their seriousness and of public
awareness‘and sensitivity to judicial decisions concerning
them. Within each of the categories are 5Subclassifications
* that identify specific charge types, and for which sentencing
data are provided. As an indicator of the relationship of the
SQntence actually givéﬁ to that whiqh'is statutorily possible,
the.maximum senﬁence for each of tﬁe éharges examined is iden-
tified in the table.

a. Homicide. The first three éolﬁmhs of the table pre-
sent the breakdown for homicidés, showing felony murder and
murdeyr I togéthér, murdef II as a separate category, and man-
sléughter as a third category. Because there were relatively
few cases involving these charges and because statutory provi-
sions prescribe certain kinds of sentences for these offenses,
.a relatively hiéh deéree of uniformity in sentences given is to
be expected: With respect to felony ﬁurder and murder I, this
clearly was the case. Sevénty-five peréeﬁt of the individunals
convicted in this category received the»maﬁdaﬁory term, 20 years-

to-life, and the other 25 percent were incarcerated under the
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Table IV-2

Distrubution of Sentence for
Serious Offenses Against Persons

++Too many cells with expected frequency less than five for valid use of CHI®,

**S1G (« = .001)

Homicide Rape Assault Robbery Burglary
Seritence &elgny Armed |Forcible Ai%ixjt Aiﬁ?ﬂ:t Qﬁiﬁ?tf Armed  { Armed Attempted
:;der Murder 11 Mansiaughter ggge Rape Intent } Police |Dangergus| Assault {Robbery Robbery Rohbgry Burglary I Burglary Il
Ihurder 1 Lo Rave 3 0fficer! Weapop
Probation and suspended .0 .0 24.4 | .0 .0 20.0 50.0 48.2 16.7 11.9 29.0 373 12.9 31.6
Fine .0 0 . .0 .0 .0 .0 .0 .9 .0 .0 .0 1.8 .0 .0
FYCA A - .0 .0 6.7 10.0 12.5 .0 8.3 L2 3.3 8.3 7.2 10.9 19.4 6.3
FYCA B .0 .0 2.2 .0 .0 30.0 .0 4.5 13.3 11.9 14.5 17.3 6.5 16.8
FYCA C 25.0 12.0 6.7 .0 31.3 10.0 .0 .9 10.0 11.3 6.3 .9 6.5 1.6
NARA 0.0 .0 .0 .0 .0 .0 .9 .0 .6 .0 .0 .0 4.7
Under 1 year minimum .0 4.0 8.9 -0 12.5 .0 4.2 10.7 6.7 1.8 7.2 10.0 .0 6.3
1 yr. min. -3 yrs. max, .0 4.0 6.7 .0 .0 .0 16.7 6.2. 10.0 2.4 2.4 21.8*% .0 4.2
1 yr. min. ~over 3 yrs. max. .0 8.0 .0 .0 .9 10.0 16.6 6.2 0 6.5 2.9 .0 9.7 3.7
2 yrs. min. - 6 years max. .0 .0 2.2 .0 .0 20.0 .0 5.4 "3.3 6 17 .0 3.2 10,0
2 yrs. min. - over 6 yrs. max. .0 8.0 6.7 .0 .0 .0 .0 3.6 3.3 3.0 { - 3.4 .0 .0 4.7
3 yrs. min. -9 yrs. max. .0 .0 2.2 20.0 .0 .0 .0 4.5 3.3 4.2 |. 5.8 .0 .0 1.6
13-4 yrs. min. -over 9 yrs, max. .0 8.0 13.3 .0 12.5 10.0 4,2% 5.4* 3.3 4.8 10.6 .0 3.2 4.2
5 yrs. min. - 15 yrs. max, .0 4.0 20.0% 00 12,5 LOx .0 .0 3.3 8.3 2.9* .0 12.9 §.2%
5-9 yrs. min. - over 15 yrs. max. .0 32.0 .0 30.0 18.8 .0 .0 .0 13.3 13.1 .0 .0 16.1 .0
10-15 yrs. min, .0 20.0* .0 40.0% .0* .0 .0 .0 10.0* 11.3* .0 .0 9,7% .0
20 yrs. to life 75.0% .0 .0 .0 -0 0§ .0 .0 .0 0 .0 .0 .0 .0
Pércén€ of all Casés " 1476 30:5 54.9 27.8 44.4 27.8 14.5 67.5 18.1 3416. 42.7 . 22,7 14.0 86.0
Number : e (12) (25) (45) (10) (16) (10) (24) (112) (30) (168)] (207) (110) (31) (190)
e e e ccc e dm———— e SRS N S RN KUY -SRI SRR I8 NS ISR QRIS (IR J P N, .e
Summary
'Ogﬁ;piﬁgﬁsﬁfenggﬁbigzg"h) .0 .0 3.1 10.0 | 12.5 | 20,0 | 58.3 51.8 | 20,0 | 20.2 | 36.2 | s50.0 32.3 37.9
Alternative Incarceration ) -
(FYCA B, FYCA C, NARA) 25.0 12.0 8.9 .0 31.3 40.0 .0 6.3 23.3 23.8 20.8 18.2 13.0 23.1
'In' Sentence: .
Less than 3 year m1n1muﬁ .0 24.0 24.5 0 12.5 30.0 37.5 32.1 23.5 14.3 23.6 31.8 12.9 28.9
3 year minimum or more 75.0 64.0 35.5 90.0 43.8 10.0 4.2 9.9 33.2 41.7 19.3 .0 41.9 10.0
I omen) ‘ - t4 + 81,2(6)**+ 22.9(3)r**
“Indicates the maximum sentence allowable for the particular charge. 2




most serious provisions of the Federal.Yoch Corrections Act
For murder 1II conVictions, the spread of ‘sentences is greater;
individuals are found in sentence categories ranging from less
>than a l-year minimum up to 15-years minimum.~The manslaughter
range is greater yet. First, there are conspicuous bulges at
both the‘ﬁost serious and least sérious ends of the scale--20
percent received the maximum senténcé of 5-to-15 yea}s and_24
percent were given probatlon or a suspended sentence. Seéond
most of the s*atutoxlly peLmlsSLble categorles were utilized.
In other ;ords, sentence,variation was substantial, even though
the number of‘caseé (45) was low.

b, Rape; Rape is Sublelded into armed Lape, foxc1ble
Lape, and assault w1th 1ntent to Lape. Armed Yape sentences
were naturally more severe than sentences for either of the
other charges, and forcible rape was punished more severely
than assault wiﬁh intené to rape. HoWeQef, the‘low number of
cases of each type makes generai conClusibns about variation
within a particular charge type difficult to draw. It can be
' obsérve@, nevertheless, that--with ﬁhe'possible exception of
the statutog& maximum for armed rape~-no particular sentence
category contains .a concentration of éases.

. C. Assault. Assault convictions are also divided into
£hr;e‘categdries-—assault on a police'officer (APO}, assault
with a dangerous weapon (ADW), and armediéssault, which in-

cludes assault with intent while'armed,fmayhem while armed,

"~ and assault with intent to kill. One.figufe in Table IV-2 is
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rather surprising: ©58.3 percent of the APO convictions re-
sulted in “out" sehgences. Many observers of the court system
have commented that the charge of assault on a police officer
often reflects a situvation in which blame may be shared be-
tween the officer and the dgfendant. The fact that those con-
victed of lhis offense received "out" sentences at such a high
rate may reflect this contention, or pérhaps a aégreé of skep-
ticism onyﬁhe part of the judges. 1In édditi@n, offenses that
would be misdemeanors if a police officer were not involved are
normally treated as felonies because 6f police involvement.

llt is also of interest that‘51°8 percent of all individuals
convicted of assault with a dangerous Qeapon were not incatcer—
ated. It has been hypothesized that a large préportion of such -
cases involve defendants and victims who are either known or re-
lated to each other, and that és a conseguence such cases are
»tréated more as family disputes than as serious crimes'against
individuals.3 ‘

Adain, sentence variation is high. For armed assault con-
victions, all but 3 of the 16 ébssible categories wére utilized.
For ADW, all categories were used. |

a. Robbery. Sentences for robbery convictions are di&ided

in the table into armed robbery, robbery, and attempted robbery,

31n 1973, for instance, 75 percent of the arrests brought to
the D.C. Superior Court on charges of simple or aggravated as-
sault involved family members, friends, or acquaintances. See
Kristen M. Williams, The Role of the Victim in the Prosecution
of violent Crimes, PROMIS Research Publication no. 12 (1978, -
forthceming), Table 6. Similar findings were reported by the
Vera Institute of Justice in Felony Arrests: Their Prosecution
.and Disposition.in New York City's Courts (New York, 1977).
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reflecting the declining seriousnéss‘of the offense. Armed
robbery sentences are distributed across the/full range, up
to and including the maximum sentence, but incarceration of
some kind is more likely than not. For instance, 56 pefcent'
of all offenders convicted of armed r§bbery received incar-
ceration for specific terms, -and an additional -23.8 percent
received incarceration under FYCA or NARA provisions. It can
.also be seen that when incarceration is. imposed, it is some-
what more likely be for a long than é_short term.

"Unarmed robbery ccnviétions have an incarcerétion rate of
63.8 percent, which--though higher than the average inéarqera-
tion rate for felony convictions (57 percent)--is still some-
‘what lower than that for armed robbery (79.8 percent).

Attempted robbery, the last subclassification of“robbery
convictions, is néturally associated with less severe senten-
ces, 'In fact, 56 percent of all senﬂences for attémpted rob-
bery convictions did not involve inéarceration. Nevertheless,
all but one of the statutorily,permiséible sentence categories
were used. ‘ |

€. Burglary. The last offense consideréd in the table,
felony burglary,.is divided~into burglary I and burglary II,
the difference between these‘being that burglary I involves un-
lawful entry of a residential-type bﬁilding and'burglary I1
does not. Thetforme; is clearly a mére serious crime than the
latter in terms of its impact.upon .citizens and this difference

is reflected in the sentedcing resuits. of the.cqnvictions'for
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burglary I, 54.8 percent resulted in "in" sentences, compared
with 38.9 percent .of convictions for burgiarg II: In addition,
a much higher propoftion of all thé offenders receiving "in"
sentences for burglary I received gentences that involved a
minimﬁm of three years or more, 7To sqme extent, of coufse,
this reflects the fact thaf the statutes permit a lO—yeaf mini-
mum for burélary I, compared with a 5-year minimum for burglary
II; For both charges, sentenéing variation exists, though it
is greater for burglary II than burglary I.

One final point of in?erest about the data for burglary
and robbery convictions is that a fairly large proportion of
foung-offenders aré convicted of these crimes. The findings
of another INSLAW study,é that defeﬁdants arrested for crimes
6f‘robbery and burglary are younger than'tbe average arrestee,
are substantiated by the data ‘included in this table. Over
half of those coqvicted for some type of robberv were FYCA
'age'eligible (249 out of 485 convicted) and of those 24%, 57
percent were given Youth Aét sentences. Forty-three'percent
of those convicted of a felony burglary were similarly age

eligible (96 out of 221), and 56 .percent were given FYCA

4An INSLAW analysis of the characteristics of persons arrested
for robbery or burglary in the District of Columbia between
November 1972 and February 1973 found: their median age to be
22.6 years and 23.9 years, respectively, compared with 26.5
years for persons arrested for other felonies and serious mis-
demeanors in the same period. Fifty-nine percent of the robbery
arrestees and 51 percent of the burglary arrestees were in the
IS8-to-24 age group, compared with 42 percent of the other ar-
restees. See Kristen M. Williams, Robbery and Burglary: A
Study of the Characteristics of the Persons Arrested and the
- Handling of Their Cases in Court, PROMIS Research publication
no. 6 (1978, forthcoming), Exhibit 3.5.
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sentences. Conseguently, it would not be,appropriate.to claim
that judicial use.of FYCA provisions in robbéry and burglary
cases is necessarily inconsisteﬁt with their use in all felony
cases--those convicted of these offenses simply tended to be
younger,

3. . Sentence Impoased by the Statutory Maximum For the
Convicted Charge ' ‘ ' :

In Table IV-3, the data are orgarnized by the statutory max-
imum for the convicted charge. Two categories--20 years.and 30
years—--contain a low numbe{ of cases due to the fact that maxi-
mums above 15 years tend to be identified in the statutes as
;life;“ Other catégories, however, contain at least 200 cases,
indicating that the cases considerea in the study covered .the
full range of statutorily permissible sentences.

Perhaps the most noticeable aspect of the table is that--
with Fhe exception of the 20~year maximum, which has only one
casé-—sentences.ranging from probation up to the maximum were
actually given in each catégory of maximum. Thus, even thoﬁgh
it is true that a higher proportion of offenders were incarcer-
ated as the maximum increased (e.g., 42.5 percent for offenses
with a maximum of three years or less, comparéd with 82.8 per-
cent for offenses with a maximum of life), variation was sub-
stantial. Also, it is interesting to pote that conviction for
an offense that carried a relatively long maximﬁm did not nec-
essarily result in a severe sentence. More thén 50 percent of

all convictions for offenses with maximums of 10 years or less
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‘Table IV-3

D1str1but1on of Sentences by the Statutory Max1mum

For the ‘Convicted Charge

Sentence

Maximum Sentence for the Convicted Charge

03 {22& 5 yrs. 10 yrs. 15 yrs. | *20 yrs. 30 yrs. Life
Probation or suspended 45.7 41.7 48.6 29.5 100.0 14.3 9.7
Fine 2.2 1.4 1.5 .0 .0 .0 .0
FYCA A 8.5 7.9 2.5 6.7 .0 14.3 7.6
FYCA B. 9.4 7.9 5.3 14.6 .0 4.8 9.0
FYCA C .9 ) .9 1.7 4.4 .0 4.8 12.2
NARA 2.2 1.4 1.5 2.0 .0 .0 |
Under 1 year minimum 9.0 13.4 11.4 6.9 .0 .0 2.9
1 yr. min. -3 yrs. max. 21.0 13.0 G.7 3.6 .0 .0 2.9
1 yr. min. -over 3 yrs., max. .0 12.5 5.9 3.1 .0 14.3 4.7
2 yrs. min. -6 yrs. max. .0 L0 5.3 8.4 .0 4.8 i
2 yrs. min. - over 6 yrs. max.- .0 .0 3.4 4.2 "0 .0 3.2
3 yrs. min, -9 yrs. max .0 .0 2.3 3.6 .0 .0 3.6
3-4 yrs. min. ~over 3 yrs. max. .0 .0 4.0 8.0 .0 4.8 5.8
5 yrs, min, - 15 yrs. max. .0 .0 .0 5.1 .0 19.1 6.5
5-9 yrs. min. - over 15 ¥rs. max. .0 .0 .0 .0 0 14.3 15.5
10-15 yrs. min. .0 .0 .0 .0 .0 4.8 12,2
20 yrs. to life .0 0 .0 .0 .0 .0 3.2
Percent of all Cases 13.4 13.0 28.5 27.1 .06 1.3 16.7
Number (223) (216) (475) (451) {1) (21) (278)
Summary:
'‘Out’ Sentence (Probation,
Suspension, Fine, FYCA A) 56.4 51.0 52.6 36.2 100.0 28.6 17.3
Alternative Incarceration
(FYCA B, FYCA C, NARA) 12.5 10.2 8.5 21.0 .0 9.6 21.6
"In' Sentence : ‘ .
Less than 3 year minimum 30.0 38.9 32.7 26.2 .0 19.1 14.4
3 year minimum. or more . 0 .0 6.3 |° 16.7 .0 43.0 46.8
Cle(df) A3B( 15 )%k
Note: 20 yrs " coltumn Teft out of cHI calculation. '

*ak SIG (o = ,001)




resulted in probation, fine, or suspeénded sentence. if the
maximum was 15 yeérs, more than a third of the offenders re-
ceived “"out" sentences, and the figure only dropped to 28.6
percent, even when the maximum possible was 30 years. In ad-
dition,}t@e proportion of offenders séntenced to terms of in-
carceration: that approached the maximém for the convicted
offense was relatively small for all Qf.tbe max imum sentence
categories. Interestingly, the praportioﬁ was higher when
the maximum was low. For instance, in the 3- and 5-year cate-
gories, the figures are 21.0 percent énd 12.5 percent, respec-
tively, compared with 4.0 percent, 5.1 percent, 4.8 pefcent,
and 3:2 percent in the 10, 15, 30, and life categories. This
iﬁdicates that the probébility of the sentence being at og
near the statutory maximum is low under all circumstanées, but
particularly low if the maximum is severe.
4, summary

This sectian has considered the distribution of sentences
for 1,665 convicted felons in ﬁhe D.C; Superior Court. The
data have been analyzed in terms of a va?iety of characteris-
tics of the offense for whiéh thé offender was convicted, and
the nature of thé association between the offense characteris-
tics and the éentence given‘has been coﬁsidered. For the most
part, it has been found that‘the sentence and the offense char-
acteristics are associated in expected ways. 'That is, convic-
tion for more seriousvoffenseq has tended to result in more

severe sentences. The degree of this association naturally
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differs from characteristic té characteristic and from charge
to charge, but the‘general trend is clear. However, it is

also clear that the nature of the offenseland the manner in
which it was committed do not fully eyplaln the’ 1ange of sen-.
tences given. The only lnstaﬁéé in which a w1de variety of m
sentences'aid not exist for more or less comparable individ-
uals was convictions for murder I'ana felony murder,'and that
is, of couLse, directly attrlbutable to statutory plOVlSlonS.
In all other instances that were examined, a wide range of sen-
tences exksted. In an examinaticn of other elements that might
further account for this range, the next ;ection introduces the
criminal record and peréonal characteristics of the offender
and considers tﬁe rélétionship betwegﬂ them and the sentence
distribution. -

B. THE CONVICTED FELON

| This section focusés on the convicted felon and considers
" the way in which the characteristics and behavior of the felon
are associated with the sentencing decision. 1In order of in- |
" troduction, the variables examined arg'as follows: prior crim-
inal record('including the number of. previous arrests, the
number and typé of convictions, the téyget of the most recent
offense, and the sentence for the last conviction; the inter-
action between the felon and the judiéial,system, including the
existence at the time of arrest of warrahﬁs unrelated to the

curxent offense, the Bail Agency recommendatlon, the bail re-

lease decision, and the kind of plea entexed, and flna]ly,
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‘pexsonél characteristics of.the -defendant, such as age, sex,
race, and living_arrangements. As in the Section A,ltwd gues-
tions are posed: First, what ié the extént ;f the sentencing
variation that exists within each of the cafeg011es of these

factors? Second, do the factors thomeelves exhlblt an associ-

ation with the .sentencing decision?

1. Sentence Distribution by Prior Cfiminal Activity

Both arrests and convigtioné are considered in this dis-
cussion of previous criminal involVeﬁent. In general, it will.
be shown.that the larger the number of prior arrests and con-
victions, the more severe tﬁe sentence ié likely to be. It
will also be shown, hbwever, that this tendency exists side by
side with a substantial amount of sentencing variation. The
'analysis begins wiéh aﬁ examinatiqn~of prior arrests, moves
to convictions, and concludes by considering both factors in

.light of the offense for which the felon was convicted.

a. Prior Arrest Record. 1In Table IV-4, convicted felons
are organized into three groups: those with no known érévious
arrests; Ehoée who had been arfested but never con&icted; and
those with at least one previous conviction. The last two
groups are furthef classified accor&ing to the number of pre-

vious arrests on their record.”

5Because uncertainties always exist w1th respect to the prior

arrest record of defendants, it was decided for the purposes of
this study to include as a prior arrest only those incidents

for which a specific date of. arrest or conviction could be veri-
fied. This meant, for instance, that statements by arresting
officers that the offender had a prior arrest record (as re-
ported on the Crime Analysis Worksheet) were not accepted un-
less suppoxtlng 1nfoxma+1on was pLOVJded In addition, (cont.)
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Table IV-4

Sentence Distribution by Prior Arrest Record

No " Arrested but not Convicted Arrested, Convicted at Least Once

Sentence Known
| Arrests 1-3 4-9 10+ 1-3 4-9 10+
Probation 42.5 42.1 32.5 29.6 34.0 28.7 17.9
Fine 1.4 1.1 .8 .0 .5 .5 7
FYCA A ' 12.8 9.1 4.9 .0 . 2.0 -- -
FYCAB . 12.8 14.2 11.4 6.8 7.3° 4.9 1.4
FICAC 4.9 9.7 7.3 2.3 1.0 2.9 7
* NARA .2 .6 .8 2.3 2.2 1.5 4.3
Under 1 year minimum 7.5 4.5 11.4 7.1 ‘9.8 9.2 11.4
1 yr. min, - 3 yrs. max. 4.4 6.3 9.8 4.6 7.6 9,2 14.3
1 yr. min. - over 3 yrs. mas. 1,8 1.1 7.3 6.8 7.1 6.8 10.7
2 yrs. min. - 6 yrs. max. ' 1.4 2.3 4.1 9.1 6.5 6.3 11.4
2 yrs. min. - over & yrs. max. 1.4 2.8 .8 6.8 4.3 © 3.9 5.0
3 yrs, min. - 9 yrs, max. ‘ 1.1 1.7 2.4 2.3 2.7 4.9 1.4
3-4 yrs. min. - over 9 yrs. max. 2.3 .6 .0 2.3 5.2 8.3 .12.9
5 yrs, min. - 15 yrs. max. ' 1.8 1.7 3.3 4.6 2.7 4.4 2.9
'5-9 yrs. min. - over 15 yrs. max. 1.2 1.7 3.3 9.1 3.0 ‘5.8 1.6
10-15 yrs. min. - 1.9 6 .0 4.6 24 | v g 1.4
.20 yrs. to life .9 .0 .0 2.3 .5 5
Percent of all cases 35.1 10.8 7.6 2.7 22.6 12.6 8.6
Number . (572} (176) (123) " (44) (368) (206) (140)
Summary .
'Out' Sentence (Probation, ' '
Suspension, Fine, FYCA A) 56.6 52.3 38.2 29.6 36.5 28.7 18.6
Alternative Incarceration
(FYCA B, BYCA C, NARA) 17.9 24.5 19.5 11.4 10.5 9.3 6.4
'In' Sentence ‘ '
Less than 3 years 16.5 17.0 33.4 33.4 35.3 35.4 52.8
3 years or more | 9.2 6.3 9.0 25.2 16.5 26.8 22,2
cHi2(df) ' 52.2(3)** 24.5(6) %

**S1G (o = .01) .
*4xSTG (o = .001)




From the table, it can bé seen that 35.1 percent of. the
convicted felons'had.no arrest prior to the ¢urrent offense.
More than half of these individuals (56.6‘percent) were given
“out" sentences. The remainder are diétriputéd'across every
possible category of sentence that iﬁvolved incarceration.

Thosé arrested but not convicted'wer§ given "out® senten-
ces at lower rates when the number of arrests was higher. For
the 1-3, 4-9, and 10 or,mdfé.arrest.dategories, the figufes'a;e
52.3 percent, 38.2 percent, and 29.6 percenf; respectively.
Further evidence of this trend is exhibited in the incarcera-

- tion figures‘presented in the lower half of the. summary table,
barticularly Qhen the two categbries involving larger numbers
of previous atrests.aﬁe considered.‘ éor instance, 25.2 percent
of individuals Qith 10 or more arrésté received sentences with
minimums of three years or more, compared Qith 9.0 percent of
‘those with 4—to;9 arrests. |

The last three columné of.Table IV-4 organize the senten-
ces of thoge'felons with at least one prior conviction accord-
ing'tolthe number of times the felon‘héd been arrested. Again,
probation or'a.suspended sentence was imposed at a uniformly

declining rate--from 36.5 percent ddwn'to 18.6 percent--as the

number of arrests increased. Interestingly, those with 10 or

arrests for such relatively unimportant offenses as traffic
violations and drunk-and-disorderly inhcidents were excluded.
Consequently, it is possible, and even likely, that some of the
- 572 individuals for whom no known arrest existed had -in fact

~ been involved with the law on previous occasions.
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‘more previous arrests but no convictions received more severe

sentences (58,6 percent incarcerated) than those with 1-3 prior
arrests and at least one conviction (51.8-percent incarcerated).
This supports very strongly the idea that arrest record was be-
ing taken into account'in the sentenc¢ing decision, independent

of the coﬁviction record. Howevef, the fact that the sentences
for thoée with no prior copvictions Qere‘consistentiy less se-
vere than the sentences férfthose with‘the same number of arrests
but at least one prior convicéion suggests that conviction rec-
orrd also has an independent.effect. This -idea is further inves-
tigated in the following discussion.

One final point about Table IV-4 concerns sentencing vari-

ation, Classifying the felons by pribr arrest record did not

fully account for the range of sentences that were given, eveén

though it is true that sentences tended to be more severe as

the number of arrests increased.

b. Prior Conviction Record. Table IV-5 portrays ‘the re-

lationship between the sentence given and.a number of variables

relating to prior conviction. The first of these is the num-
ber of prior convictions of the sentenced felon.6 Three cate-

gories are used:  no known prior conviction; one prior convic-

tion; and two or more prior convictions. From the table, it

can be seen-that 55.4 percent of the convicted felons had no

known prior convictions, 22.3 percent héd'one prior conviction,

éConvictions for minor offenses (traffic violations, beihg
drunk and disorderly, and tie like) were excluded..

IV-23




Table IV-5

Distribution of Sentences by Prior Conviction Record.

Number of Prior Convictions

Uttense Llass of Most

Recent Conviction

Target of Most Recent Offense

Sentence for
Last Conviction

. 72-A1

Sentence -

. None Known 1 2 or moregMisdemeanor| Felony Person Property |Public Order Out in
Probation ard suspended 40.3 33.4 24.3 34.5 23.9 19.4 30.6 - 34.6 35.6 25.2
Fine 1.2 .3 .8 .9 .3 .5 0 1.4 . 1.2 .0
FYCA A 10.3 1.9 .0 1.5 .5 1.0 1.3 .5 1.8 .0
FYCA B. 12.5 9.2 1.6 6.4 4.8 4.1 7.3 4.6 8.1 2.0
FYCA'C 6.0 . 1.6 1.6 2.1 1.3 1.5 2.5 .5 3.0 .0
NARA .7 1.1 4.0 4.7 1.0 1.5 2.9 3.7 1.5 4.6 °
Under 1 year minimum 7.5 10.3 9.4 9.9 9.6 8.2 11.8 8.3 9.3 11.3
1 yr. min. -3 yrs. max. 5.4 8.4 9.7 6.4 10.8 1.2 8.0 7.4 5.1 i0.3
1 yr. min. ~over 3 yrs. max. 2.8 5.4 10.0 7.9 7.5 8.2 7.0 8.8 6.6 9.3

42 yrs. min. -6 yrs. max. 2.4 5.1 9.7 7.0 7.8 8.2 8.0 6.4 6.9 8.6
2 yrs. min. - over 6 yrs. max. 1.8 3.2 5.4 3.5 5.0 3.6 | 4.8 3.7 3.3 5.0
3 yrs. min. -9 yrs. max. 1.4 3.0 3.8 3.8 2.8 4.1 2.5 3.7 2.7 3.0
3-4 yrs. min. - over 9 yrs. max. 1.6 5.9 9.7 3.5 11.3 10.7 . 5.4 7.4 6.9 6.0
5 yrs. min. - 15 yrs. max. 2.0 1.8 3.5 2.9 4.5 .1 3.5 4.2 2.1 5.3
5-9 yrs. min. - over 15 yrs. max. 1.8 4.0 3.5 2.3 5.0 .6 3.2 2.3 3.6 4.0
10-15 yrs. min. ’ ) 1.5 3.0 < 2.7 2.3 3.5 6.6 - 1.0 2.3 2.1 4.6
20 yrs. to life .7 5 .3 .3 .5 .5 .3 .5 .3 .7

Percent of all Cases 55.4 22.3 22.3 46.2 53.8 27.0 43.2 29.9 52.6 47.4
Number (923) (371) (371) (342) (398) (196) (314) | (217) (334) {301)
Summary *
'"Qut' Sentence (Probation,

Suspension, FYCA A} 51.8 35.6 25.1 36.9 24.7 20.9 31.9 36.5 38.6 25.2
Alternative Incarceration ) '

(FYCA 8, FYCA C, NARA) 19.2 11.9 7.2 13.2 7.1 7.1 12.7 8.8 12.6 6.6
*In' Sentence: :

Less than 3 year minimum 19.6 32.4 44,2 34.7 40.7 . .39.4 39.6 34.6 31.2 44.5

3 year minimum or more 9.0 20.2 23.5. 15.1 27.6 32.6 15.9 20.4 17.7 23.6

CHI?(df) 182.6(6)*** 30.7(3)*** 25.4(6)**+ 24,8(3) kx>

#4516 (o = .001)




‘and 22.3 percent had two or more prior convictions. The

table summary shows 'a strong aséociation'pet@een the number of
prior convictions and whether the sentence involved incarcera-
tion. "Qut" sentences were given to 5i.8 pefcéﬁt of the indi-
viduals w}th rno prior convictiéns, bﬁt\to only 25.1 percent of
those with two or more priof convictiéns._ Alternative incarcer-
ation reflects a similar_patfern; moving from most likely (19.2
percent) to least likely (7;2'percenﬁ).as the number of prior,
convictions changes from none to two or mofe. This obviously
sfrong association is confirmed by the tendency of judges to
sentence thoée with two or more convictions to terms with mini-
ﬁums of £hree years or more at é rate (23.5 percent) that. is
hpre than twice that of those with no prior convictions (9.0
peréent).

The second.variab%e taken into account is whether the most
‘recent prior conviction was for a miédemeénor or a felony. It
would be consistent with tﬁé previoué'findings to expeét those
convicted prévibusly of ﬁisdeméaﬁors to be sentenced less se-
vefely,than.those previously convicted.of felonies, and this
was in fact the case. The former received "out" sentences at
a substantially higher rate than thé étter (36.9 percent com-
.pared with 24.7 percent, respectively). Similarly, alternative
incarceratién under the Federal Youth.Corrections Act or NARA
was given at a mucﬁ higher.rate to pr@df~misd9meanants than to

prior felons.
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The third variable in the table glaséif}es.the prior of-
fense on the basis of the target of the offense: persons, prop-
erty, or public order. In the sense that offenses against per-
sons are considered more serious than offenses againstveither‘“
property, or public order, it is to be'expected that, if this
variable is being taken into account in the sentencing deci-
sion, those inaividuals with prior éonvictions for such of-
fenses Qould tend to‘teceive more severé sentences than those

without. This was the case, as can be seen by the fact that

72 percent of those with prior convictions .in the antiperson

« it

category received "in sentences, compared with 55.5 percent
and 55 percent, reépectivel?, for those with pfior convictions
against property or public order. This finding continues the
developing notioniqf the impoftance of pribr récord in the
sentencing decision. |

The last variable takeh into accéunt in Table IV—S-focuses

on whether the sentence'given for the last’conviétion was an
“out" sentence or an "in“‘sentence. In the now familiar pat-
tern, it can be seen that those who were sentenced severely for
‘the prior conviction (£hat'is, those who received an ”in” sen-
tence) were aiso more likely td‘receivé a severe sentence for
-the current conviction: 68.1 percenttof all those previously
incarcerated were again given such a séntence, compared with

only 48.9 percent for those who had pfeviously received either

probation or suspension.
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c. Prior Criminal Record, Contfol]ing for Current Offense

Type. 1In general, it has been shown that eééh of the convic-
tion record factors considered in ‘Table IV-5 1is associated
with the sentence in a manner similar to that demonstrated
for the number of previouns-arrests. The worse the prior rec-
ord, the more severe the sentence forithe current offense.
It is also. the case that considerable sentencing variation
exists even when arrest and conviction reéords are taken.into
acécunt.. In other words, these variables--though strongly as-
sociated with the sentencing decision--are not in any sense a
full explanation of the decision., This is only to be eipeqted
since other factors, separate from the criminal record, are
‘also associated with the decision. One of these, as was dem-
onstrated in the first section of this chapter, is the current
offense. Now, in order to clarify further the nature of the
inferéction between prior record and sentence, the data just
presented in Tables IV-4 and IV-5 will be organized according
to the current offense type. To some éxt@nt this will show
whether the more severe sentences given to those wi;h more ex-
tensive criminal records wefe due tc the commission of more
serious offenses. '

For the purposes of this analysis, the current offense

is classified into one of three types} robbery; other offenses

Q

against penrsons; and nonpersonal offenses. The arrest record
data are presented in Table IV-6, and the conviction record

data in Table IV-7. For reacsons of space, both tables present
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Table IV-6&

Distribution of Sentences for Robberies, Other Personal Offénses, and
Nonpersonal Offenses, by Prior Arrest Record

CONVICTED GFFENSE AND NUMBER OF PREVIOUS ARRESTS
- e e — I . - —
Current Sentence \obb.ery I - qtvn?r*Pe.‘ch.)r,m, SRS W . fdon Pe.rsc?nal -
0 1-3 4-9 10+ 9 1-3 4-9 10+ 0 1-3 1-9 10+
"Out! 47.9 33.3 18.1 11.4 45.9f 36.5 22.8 16.7 8.8 8.0 a2.2 26.4
Aiternative Incarceration 30.7 18.5 16.9 4.6 12.0° 12.2 12.1 .0 11.4 14.6 i1.7 } 10.9
Less .than 3 year minimum 10.8 22.2 78.9 34.1 19.6 18.7 24.2 33.3 15.8 30.6 36.1 49.1
= 3 year minimum or more 10.8 |- 25.9 36.1 50.0 22.6 32.7 40,9, | 50.0 4.0 6.9 10.0 13.6
o . . B
N
© Percent of all Cases 39.2 36.1. | 17.5 9.3 |- 39.6 31.9 19.6 8.9 30.9 | 33.6 22.0 13.5
Number (186) | (162) (83) (44) {133) (107) (66) (30) {253) (275) (180) (110)
CHIZ(dF) 85.0(9)#* 25,0(9) ¥+ 78.0(9)**+
CONVICTED OFFENSE AND NUMBER OF PREVIOUS ARRESTS OF FELONS
WITH AT LEAST ONE PRIOR CONVICTION
0 1-3 4+ 0 1-3 4+ 0 1-3 4+
"Out' 27.2 16.9 14.7 28.6 19.4 9.5 43.1 37.8 22.4
Alternative Incarceration 11.7 . 11.9 .0 4.8 8.3 .0 12.4 5.1 10.6
Less than 3 year minimum 26.2 27.1 38.2 25.4 16.7 42.9 35.6 38,7 51.8
3 year mintmum or more 35.0 44.1 47.1 41.3 55.5 47.6 8.y 15.3 15.3
Percent of all Cases 52.6 30.1 17.3 52.5 - . 30.0 17.5 50.8 27.9 21.4
Number (103) (59) (34) (63) (36) (21) (202) (111) _ (85)
CHIZ(df) 16.2(6)* 14.8(6)* 18.0(B)**

#5165 Su .
#3516 (a = .0




Table IV-7

Distribution of Sentences for Robberies,

Other Offenses Against Persons,- and
Nonpersona]_Offenses, by Prior Conviction Record

Current Offense, Robbery

Current Offense,
Nonrobbery Offense

Current Offense,
Nonpersonal Offense

Current ; Against Persons
Sentence NUMBER OF PRYOR COWVICTION
0 1 2+ 0 1 2% 0 1 2+
'Qut' 43,0 23.7 18,5 43.3 21.4 2z2.2 62.1 48,1 28.4
AMlternative Incarceration 30.1 ‘4.0 3.3 14,3 8.6 1.9 14.3 11.8 10.2
Less than 3 year minimum 14.0 22.8 33.7 18.9 27.1 24.1 20.4 33.7 44.4
3 year mwinimum or more 12.9 39.5 44.6 23.5 42.9 51.9 3.3 6.4 16.9
Percent of Cases 57.5 23.5 19.0 +63.6 20.5 15.8 50.9 22.3 26.8
humey zTE (134} (?2) (217) (10) (54) (427) (107) (22%)
CCHIZ(4f) 98 {6)** 32.9{6)** 105, 4(6)%+*
PROVIOUS OFFENSE CLASS .
Hisdemeanor Felony Misdemeanor ] Felony Misdemeanor Felony
‘out’ 27.8 14.3 24.5 20.3 4¢4.4 31.6
Alternative Incarceration 15.5 5.4 6.1 5.4 13.8 . B.5
. Less than 3 year minimum 25.8 29.5 34.7 20.3 33.2 44.3
3 year minimum or more 30.8 50.9 34.7 54.1 e.7 15.6
Percent of Cases 46.4 53.6 39.8 60.2 48,0 52.0
Numbar (97) (112) (49) (74) (196) (212)
CHIZ(df) 15,1(3)%* 5.0(3) 14.2(3)x
‘ i PREVIOQUS SENTENCE
. Out “In Out In Out In
‘Dut! 30.1 14.6 29.2 15.9 46.6 32.6
Alternative Incarceration 15.1 2.4 9.2 2.3 12.5 9.7
Less than 3 year minimum 21.5 37.8 24.6 27.3 32.4 43.4
3 year mintmum or more 33.3 45.1 36.9 54.6 8.5 14.3
Percent of Cases 53.1 46.9 59.6 40.4 50.1 49.9
Humber (93) (82), (65) (44) (178) (175)
CH1Z(df) 17.7(3) % . 10.3(3)*
TARGET OF PREVIOUS OFFENSE
Person | Property Other Person | Property Other Person Property Other
'Out! 15.9 25.5 18.8 16.1 29.7 23.3 23.6 35.5 45.3
Alternative Incarceration 4.8 14.9 8.3 5.4 5.4 6.7 12.4 13.1 9.4
Less than 3 year minimum 27.0 31.9 20.8 - 33.9 " 13.5 25.7 - 44,2 40.4 35.3
3 year minimum or more 52.4 27.7 52,1 44.6 51.4 43.3 16.9 10.3 10.1
Percent of Cases 30.7 45.9 23.4 45.5 30,1 24.4 19.3 45.9 34.8
Number (63) (94) (48) (56) (37) (30) (77) (183, (129)
CHI%(df) 14.8(6)* 5.9(6) 8.4(6)
*S16 (a = .05)
¥S16 (a0 = ,01)
CS16 (o= L 001) .
1tToo many cells with EXpecth fre-

quency less than five for valid us of CHI




summaries of the sentences rather than specific breakdowns.
However, this does not affect the geﬁeral concidsions. Inter~
pretation of the two tables leads to similar/findings——namely,
that the association between the felon's prior record and the
sentence given remains strong. This can be seen clearly from
the fact that in each table and for eéch variable, the sentence
given is more sevére when the prior record is bad, even for
felons who' have been convicted of similar current offenses.
.Some figures from Table IV-7 will illustrate this point. With
respect to csobberies, for instance, 43 percent of those with no
prior convictions received-”out“ sentences; compared with 18.5
percent of those with two or more previous convictions. Of
those incarcerated, 44.6 percent of those with two or more
prior convictions received sentences with minimums of three
years or longer, and only 12.9 percent of those with no prior
conviction record received similar sentences. The data for
those.convicted.éf other offense types exhibit similar pai-
terns. That is, individuals with no.prior conviction record
were more likely to be given "out" seﬁtgnces than those with
one or more priof convictiops, and, even Qhen incarcerated,
vere likely to receive shorter terms.

Table IV-7 also shows that the class of offense for which
the prior conviction was handed down, the target of the offense,
and the sentence given for the prior éonviction'were all re-
lated to the current sentencing decision. Again, these rela-

tionships persist even when the data are organized by offense
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‘type. For instance, when considering the class of the previous
offense, it is found that those for whom.rqbbery:was the cur-
rent offense were much more likely to'be givén "out" sentences
if they had committed a prior misdemeanor (27.8 percent) than

if they had committed a prior felony (14.3 percent). This is
also trug, though not to the same degfee, when the otheyr two
types of offense are considered. In,é éimilar mahner, an exam-
ination of the sentence given for the;prior coﬁviction shows
that a ﬁonsevere éenﬁeAce fbr past offehses.was'aésociated with
a less severe sentence for the current offense. Those convicted
of robbery in 1974 who had previously served a term of incarcer-
ation were again sentenced to long incarceration (three-year
minimum or more) at.a highef'gate than those who had previously
been given "out" sentences (45.1 percent compared with 33.3 per-
cent). A comparable relationéhip holds for nonrobbery offenses
(54.6 percent compared with 36.9 pefcent)'and for other kinds

of offenses (14.3 percent compared with 8.5 percent).

When the target of‘£he prior offense is coﬁéidered, the
association between the Qéfiables is not quite so clear. With
respect to robbery and other offenseé-against persons, it can
be seen that "out" sentences arevmpcﬁ more like}y to be given
‘to those who had previously committed offenseé against prop-
~erty than to those who had committedtoffenses aéainst persons
or other kinds of offenses. For insﬁénce, 25.5 percent of
those currently convicted for robbery-who had had a pﬁior

conviction for an offense against property were given *out"
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sentences, compared with 15.9 percent of those who haﬁ pre-~
viously been convicted for an ahtiperson‘qff;nse, and 18.8
percent of those who had been convicte@ of some other kind of
offense. While the figures for those'currentif convicted for
nonrobbery offenses against persons ;re not ideﬁtical in terms
of percentages, the same relationships are exhibited. That is,
the "out" sentence rate is‘highegt for those previously con-
victed of antiproperty offenses, next highest for those pre-
viously convicted of other kinds of offensés, and least high
fdr those convicted of antiﬁerson off@nseé.

These patterns change, however, when.those currently con-
victed of offenses that were not against persons are considered.
In this situation, Qheﬁ the ptior conviction was for an offense

similar to the current conviction, the "out" sentence rate

.(45.3 percent) was higher than the "out" sentence rate for

‘either property (35.5 percent) or pexSon (28.6 .percent).

The findings with respect to these four prior conviction
reconrd variaﬁ]es suggest that these variables have an impact
on fhe sentencing decision that is indépendent of the nature
of the current offense, and that the impact is essentially
similar for all pf the variables. That is, the more serious
the prior conviction record, the more'likely the current sen-
tence is to.be severe. True, the data yith respect to the

target of the prior offense were not consistent. However,

it may still be observed that if the sentences given_to‘thosp

. who were convicted of offenses against persons are compared
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with the sentences given to those who were not (i.e.[ anti-
property and anti-public order éombined)}_th@n the association
between the target of the previous offense and the current
sentence would be uniform for all classes of éﬁrrent offense.
In each igstanqe, those who had preViously been convicted for
an offense against persons were much_horq likely to be incar-
cerated for the current gonvictidn than those who had ?revi—
ously been convicted of offénses thaﬁ.were not against persons.
In addition, the incarceration sentences given to those con-
victed of prior offenses against persons'were much more likely
to involve a ?hree—yeér minimum or longer. than -the sentences
éiven to individuals in the other cla;s.

Similar interbretétion ﬁay be ma@e of Table IV-6, and
similar conclusions would be drawn. The net effect of the
.analysis then i; to confirm the indepen@ent nature of the asso-
"ciation between prior record and senéénce} and . to illustrate
‘that the aséociation ié laggely inde?endent of the curfent con-
viction for which the seﬁtence’was imposed.

2. The Distribution of Sentences by Outstanding
Warrants, Pretrial Release, and Plea

Fouy vériables have been chosen from the originai data
base for inclusion in Table IV-8. Othér variables that exhib-
Aited little. or no association inclgded such items as the amount
of delay between arrest and disposition; the reasons given by
the Bail Agency for not recommending'releaSe,'whether the

defenﬁant was arrested at the ‘scene of the crime, and the
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Table IV-8

Sentence Distribution by Warrants, Bail Agency
Recommendation, -Release-Type, and Plea

Any Warrants Ba1l Agency . ,
Sentence Qutstanding Recommendation . Release Type Plea
. Personal -] 3rd Party Cash/ Not .
s No fNo Release| Other lpocognizance| _etc. Surety Guilty | Guilty
Probation and suspended 27.8 37.2 28.6 38.4 45,8 30,9 29.2 27.8 37.3
Fine .5 v .4 .9 1.1 1.1 .3 .8 .3
FYCA A 2.7 7.4 2,5 8.4 10,2 9.5 1.9 4.2 6.7
FYCA'B o 12.2 9.3 10.4 9.9 9.5 13.3 7.5 8.3 8.6
FYCA C ' 4.3 4.2 3.3 4.8 3.0 2.8 4.6 5.3 3.7
NARA 3.2 .8 2,3 1.0 .2 1.8 2.5 .6 1.7
Under 1 year minimum 6.0 8.9 8.9 8.0 9.4 9.5 7.1 6.1 9.2.
1 yr. min, ~ 3 yrs., max. 8.4 6.4 10.0 5.3 6.0 6.7 7.1 5.3 7.5
1 yr. min. -over 3 yrs. max. 7.3 4.5 7.7 3.8 3.4 3.9 6.6 5.0 5.0
2 yrs. min. -6 yrs. max. 7.0 4.1, 6.9 3.6 2.8 5.3 6.3 5.4 3.7
2 yrs. min. -over 6 yrs. max. 1.9 3.0 2.7 2.7 1.9 ' 3.2 3.6 3.1 2.9
3 yrs. min. -9 yrs. max. 2.4 2.2 1.2 2.6 1.7 1.8 3.1 5.6 1.4
3-4 yrs, min. ~over 9 yrs. max. 6.2 4.3 5.4 4.5 2.8 2.5 7.5 6.4 3.8
5 yrs. min, - 15 yrs. max. 3.0 2.6 3.7 2.0 .6 2.8 6.2 4.7 2.2
5-9 yrs. min. - over IS'yrs. max. 4.1 2.4 . 3.3 2.4 .8 2.5 4.4 5.6 2.0
10-15 yrs. min. 2.7 1.5 2.3 1.4 .4 . 2.8 o34 4.7 1.4
20 yrs. to Tife 3 4 4 .3 4 0 1.0 2.2 1
Percent of all Cases 25.3 74.7 36.3 63.7 31.8 17.1 + - 35.4 21.6 78.4
Number ) 1370} (1091) (520) (913) (529) (285) (589) (360) (1305)
SOOI UURRIL SRSV NSRRI CIORII SURR NSRRI SESSSORSORRESY SEUSIR IS DU SO e
Swpnary:
'Out’ Sentence (Probation,
Suspension, FYCA A) 31.0 ©45.3 31.5 47.7 57.1 41.5 31.4 32.8 44.9
Alternative Incarceration
{FYCA B, FYCA C, NARA) 19.7 14.3 16.0 15.7 12.7 17.¢ 14.6 14.2 15.0
‘In' Sentence ' '
Less than 3 year minimum 30.6 26.9 36.2 23.4- +23.5 ©283.6 30.7 23.9 29.3
‘ 3 year minimum or more 18.7 13.4 16.3 13.2 6.7 12.4 25.3 29.2 10.9
cH12(dF) 23.1(3)%+* 13.1(3)0 128.7(6 )% 76.8(3) ek

***SIG (o = .001)



existence of prior appearance problems. The variables retained
for che table are: _the existence of warrants at the time of
‘arrest; the recommendation to the court by the Bail Agency;
the type of release granted by the court; and whether there
was a jury trial as a consequence of a not guilty plea by the
defendahtf

The first section of thé table eiamines wﬂethex any war-
rants were outstanding against the'defeﬁdént at the time of
arrest for the current offense. In 25.3 percent of all the
cases, such warrants did exist, and if can be seen that 31.0
percent of those with outstandiﬂg warrants were'given "out('l seﬂ—
tences, and 45.3 percent of those without warrants received sim-
ilar dispositions. Also, longer incarceration sentences were
mor e likely for the former group than for the latter--19.7 per-
. cent compared with 14.3 perceﬁt. These differences are not as
la;ge.as others that have been observed, but they are 'in the
‘expected direction. ‘

The recommendation of the Bail Agency is the next vari-
able examined in the table. For the purposes of the table,
all recommendations to release have beeﬁ gréuped together.
Again,-it is clearly the case that those individuals for whdm
the Bail Agency did not recommend releése.were given more |
sevefe sentences than those who obtained any kind of release
recommendation. The table summary shows that.47.7 percent of

those individuals in the "other" category were given "out"
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sentences compared wigh 31.5 percent of tkose in the "no re-
lease" category. It should be kept‘in mind that the recommen-
dation by the Bail Agency that is cléséified heve as "no
‘release” is really a failure to recommend a particular release
type. In"this.situation, the coutt_customaiily imposes some
sort of‘cash or surety bond at an ambunt.ultimatelyldetermined
by the judge, and as notéé‘ébove, ;he defendant may or may}not
be able to post the bond. |

| The type of bail release granted by .the court is divided
into three categories for the purposes of this table, though
there are, in fact, a larger number of caiegories under which
release may actually be given. Analysis of these other cate-
gories, however, indicated that the§ are not individually sig-
nificant and that they could, therefore, safely be merged into
‘the ones shown here. The personal récognizance column includes
thoSe'individuals Qho were given bail with onl§ minimal qondi—
tions, such as reporting 'to the Bail Agency on a systematic
basis, not.leaving the area, and so forth. The second category
of reléase type, third-party custody or other, coversrthe situ-
ation in whicﬁ an individual other than the defendant guaranteed
appearance in cduFt,‘and the third column, cash or surety bond,
‘covers those situations in which a specific amount had to be
postéd by the defendant or bondsman befdxé release could be ob-
tained. It should be noted that the'establishment of a cash or

surety bond does not necessapily result in'pretrial‘telease,
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since not all defendants are ;ble to post the necessary amount
or engage a bondsman. However, it was not péssible to identify
from the data those individuals who were unable to post bond
and who therefore were subject to some form of-pretrial deten-
tion.

The data presented for the releaée—type variable indicate
that the more stringent the fele&se conditions the more likely
the ultimate sentence is té'bg severe.. Of the individuals re-
leased under pe.sonal recognigzance, 45.8 péréent were given pro-
bation or suspended sentences compared with 30.9 percent and
T 29.2 percent; respectively, for the other categories. When
6ther “out* sentences are added to the probation or suspended
éentence categories, the differences among the three types be-
comé even more marked, as can be seen from the summary of thé
table. Fifty-seven percent of the defendants released under
‘personal recognizance were ultimatel?'givén "out" sentences,
‘combared with 41.5 percént'of those- who received third—barty
or other bail release, ana 31.4 percent of those who were sub-
jecf to cash or surety bongd.

A commonly held belief is that';ndividuals who plead not
guilty to a chargée are more likely éo be given severe sentences
-upon conviction than those who plead guilty prior to trial.

The data frém the Superior Court presénted for the fourth var- .
jable in this table are coﬁsistent with this idea. Of those

who entered a not guilty plea, 53.1 percent were ulgimately
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sentenced to incarceration, compared .with only 40.2 pércent
of those who pled 'guilty. The difference is-highlighted in
the summary of the table: 29.3‘peycent of all those who pled
not guilty ultimately received sentences with a three-year
minimum or longer, compared with 10.9:percent of those indi-
viduals wﬁo‘pled guilty. Further testing of this variable is,
of course, necessary to asceftain wheﬁher those individuals
entering éﬁilty pleas were being cdnvicﬁeé of less serious of-
fenses than those going to trial. This is done in the multi-
variate analysis conducted .in Chapter VI.

3. Distribution of Sentences by Personal
Characteristics of the Defendant

Data were collected for this study on a substantial num-
ber of'personal characteristics of the defendants. These in-
cluded such items as age, sex,.race, marital status, income
level, employment history, and the relationship, if any, be-
tween the defendant and the victim. . 3 complete list of the
variables can be derived from Appendix B.

A large number of the peréonal characteristics variables
were eliminated prior to this stage of the énalysis[ for a
varietf of reasons. The sex and race of defendants, for exF
ample, were not included because of low variance, and othef
variables, such as income level and‘employment,.tended to be
unreliable because they reflected self-reporting by the de-

fendant. Of the variables that remained, the four included
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Table IV-9

Sentence Distributiqﬁ By Characteristics of tﬁe Offender

. nge Living With Was Address Verified victin, Knoan
Sentence ' Spouse/ ] v
Under 22 22-30 31-45 Over 45 Parents Friends Alone Nf) Yes Yes No
Probation and suspended 24.5 38.2 44,8 49.5 29,5 46,0 37.0 33.1 35.3 34.3 33.3
Fine . . C .4 .9 .8 3.9 .5 7 2.1 .3 .8 1.0 .4
FYCA A’ 17.7 4 .0 0.0 9,4 1.7 1.4 2.0 7.3 6.2 7.0
FYCA B . 25.9 1.6 .0 0 14.3 3.2 3.5 8.2 10.4 6.2 © 11.0
FYCA C : , 11.4 .5 .0 .0 5.9 1.5 1,4 4.1 4.2 3.1 5.2
NARA .4 2.0 2.8 1.0 2.1 .5 Vi 1.7 1.5 v 1.0
Under 1 year minimum 3.4 9.8 13.3 14.6 7.4 - 9.2 11.2 7.5 8.3 10.4 6.8
1 yr. min. -3 yrs. max, 3.8 9.1 8.1 6.8 5.9 8.4 6.3 11.3 5.8 5.9 6.0
1 yr.-min, -over 3 yrs. max. - 1.3 8.1 4.8 1.9 4.2 5.7 7.0 7.5 4.7 4.8 5.0
2'yrs. min. -6 yrs. max., 1.3 6.4 6.4 4.8 4.9 4,2 7.0 6.1 4.5 5.5 4.7
2 yrs. min. -over 6 yrs. max. .9 3.9 3.2 5.8 2.6 2.5 3.5 2.7 2.7 5.5 2.7
13 yrs. min. -9 yrs, max, 1.6 3.1 1.2 1.9 1.8 3.5 2.1 .3 2.7 1.0 3.4
3-4 yrs. min. - over 9 yrs. max. 2.4 4.3 7.7 . 7.8 4.0 5.7 8.4 " 4.1 5.0 5.9 4.5
5yrs. min,-15 yrs. max.” | 1.6 3.8 2.8 .0 2.6 1.7 4.2 4.8 2.1 2.0 3.2
5-9 yrs. min. - over 15 yrs. max. 2.0 3.9 1.6 1.0 2.5 2.7 4.2 3.1 2.7 3.8 3.4
10-15 yrs. min. 1.3 3.0 1.6 1.0 2.1 1.7 .0 2.7 1.6 1.7 . 2.1
20 yrs. to life .2 .8. .8 .0 .1 1.0 .0 .3 .3 1.7 .4
Percent of all Cases ' 33.1 45.8 14.9 6.2 61.5 28.4 10.1 20.0 80.0 26.2 73.8
Number (552) (762) {248) | (103) (874) (404) (143) 1 (293) (1170) (289) (815)
Summary
'Out' Sentence (Probation, ' '
guspeﬁﬁioﬁ,ep$cA N 42.6 39.5 25.6 53.4 394 8.4 40.5 35.5 3.4 | as 40.7
Alternative Incarceration
(FYCA B, FYCA C, NARA) 37.7 4.1 2.8 1.0 22.3 ] '5.2 5.6 - 14.0 16-1 10.0 17.2
“'In' Sentence (Specific ' ’ R ' ' ‘
minimum and maximum) 19.8 56.2 51.5 45,6 38,1 46.3 53.9 50.4 40.4 48,2 42.2
cHi?(df) a02.4(6)* : " 76,7(8)r 9.5(2)%* 9.1(2)*
_ *SIG (¢ = .05)
**S1G {a = ,01) : ) ,
*¥*%S1G (a = .001) Y



in Table IV-9 were considered reliable aqd more strongly as-
sociated with the sentencing deciSion'than aﬁy oihers.
Defendants have been grouped according to the categories
of age shown in the table. All those in the "under 22" cate-
gory are, in principle, eligible fo; FYCA'treatment, and those
in all oéher categories are Hgt. It fgg therefore, to be ex-
pected that FYCA sentences will bé'héévily represented in the
lowest age category, and, as can be seen from the table, this
is in fact the case. A few individuals in ghe 22-to-30 cate-
gory were also sentenced under FYCA. This is presumably due to
the fact that the Young Adult Offenders Acthextends FYCA eli-
gibility to age 26 under somé’circums?ances.7'
A relatively clear picture of the association between ‘the
age of the defendant and the sentencé.given can be derived from
- the summary of the table. Defendants in the 22-to-30 age grouo
were substantially more iikely to be incarcerated than defendants'
in the under 22 age group, and slightly more likely to be in-
carcerated than individuals in the'£wo'oidér groups. However,
if the alternative incarceration'figUfes are added to the speci- “i
fic-term incarceration sentences; then these differences are
‘reduced. Of all defendants,in‘the.undér 22 ;ge‘group, 57.5
percent received incarceration, bompared with 60.3 percent in
'the 22-to-30 age range. Consequently;Aat this stage of the
analysis, age appears to be of only small significance, except

to the extent that it identifies FYCA eligibility.

718 Uy.S. Code § 4209.
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The second variable in. the table toncerns the living .ar-
ranéements of the defendant. The variablé is divided into
threé categories: those living with paren£s;'those living
with spouse or friends; and thosé living alone, There was a
moderate tendency for those living alone to receive incarcer-
ation (59.5 percent) at a higher raté‘ﬁhan those living wiﬁh
spouse or friends (51.5 percent) or parents (60.4 percent).
This distribution may reflect the notion that the felon who
has strong coﬁmunity ties or responsibilities to'parents or
spouse is more likely to be rehabilitated than the felon liv-
ing alone, and, therefore, is more suited to a sentence that
leaves the individugl in the community.

This idea is supported to éome eitent.by the information
presented in the next two columns of the table, which focus

upon the question of address verificaﬁion by the Bail Agency.
On the Bail Agency report that is sent to the céurt, the Bail
Aéeﬁcy investigator indicates whether.it was possible to veri-
fy the address ang liviﬁgugrrangements_provided by the defen-
dant at the time of the bail interview. It can be seen from
fhe table that tﬁose defendants who did supp]y.ultimately ver-
ified addresses were incarcérated at a lower rate (56.5 pér—
cent) than thése whose address ébuld.nét be verified (64.4
‘'percent). Again, this suggests that stability in the community
and established qommunity ties are a faétor in the sentencing

decisions of the judges.
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There is a logica} conneetion between these findings and
those in the pre&ioqs section relating to Bail Agency recommen-
dations and release decision., Stability in the community is an
important bail criterion, and both sete of variables reflect it.

\

Consequently, it is to be anL1c1pated that at least one of the
sets WIIIJPLOVE to be of ll*tle value when they are considered
together in the multivariate models to be developed in Chapter VI.
Previous research béé ihdicated~tha£ familiarity between
the offender.and victim reduces the probability that the offender
will be prosecuted to the full extent of the law.8 Once convic-
ted, however{ as shown by the data in Table IV~9, the sentences
imposed do not appear to be influenced by the relationship be-
tween the victiﬁ and the offender. .Tﬁere were only very slight
differences between the proportion.of-defendants receiving "out”
sentences when the victim was known or releted (41.5 per-
:oent) compared Qith when the victim Was.not known (40.7 per-
oent).' It i's true that alternative incafceration was more
‘likely when the victim was not known, as can be seen from the
table summary, but the overall incagoetation figures obviously

do not justify a conclusion that knowledge of the victim is or

is not a factor of much relevance to the sentencing decision,

8See, for example, Vera Institute of Justice, Felony Arrests:
Their Prosecution and Disposition in New York City’s Coulrts
(New York, 1977) and Kristen M. Willlams, The Role of the Vic-
tim in the Prosecution of Vioclent Cxlmcs, PROMIS Research Pub-
- Xication no. 12 (1s78, fortbcomlng)
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C. SﬁMMARY

In this chapter, the associations between a varlety of
factors and the senten01ng decision have been examined. It
has been demonstrated that the prior criminal Lecord of the
convicted felon is strongly assoc1ated with the sentence, in
the anticipated.direction. That is, the worse the record, in
terms of number and type of incidents,‘the more severe the
sentence., This relationship.eris£ed for those who had been
arrested but never previously conv1c+ed as well as for those .
with convictions, although it was weaker when the number of
previous arrests was low.

Other offender-reiated factors also proved to be asso-
eiated with the sentence, though to a lesser degree than prior
fecord, and aiso in.different.ways, - For instance, whether de-
fendants had outstanding warrants, were released on personal |
recognizance, or pled not guilty were more relevant for the
. sentenCLng de0131on than th@ll personal chaLacLerlctlcs.

Characteristics of the offense proved to be of substan—
tial relevance. The statutorlly permissible maximum sentence
was.strongly’associated with the sentence actually given, as
was the general nature of the offense committed. When the prior
records of felone éommitting simiiar'tynes of offenses were ex-
amined, it was found that the record was still strongly associ-
ated with tne sentence, thus'demonstrating that the effect was
not due to the commission of more serions offenses by those

with worse records.
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The implication of these findinés is’that.the majority of
v

the variables introduced in this dhapter'should be included in
the multivariate analysis on which the models of the sentencing
decision will be based. It is probable that simultaneohs exam-
ination of their effects will indicaté that some of the associ-
ations deveioped in this chapter are spurious. - Consequently,
the final model is likely to consist of.fgwer elements than have
.so far been considered.

Finally, it may be observed that the question concerning
senténcing variation has béen answered in the affirmative. Re-
gardless of the way in which the cases were classified, there
was wide variation in the sentences‘given. . In other words,
even though~-for instance--a prior conviction record is asso-
ciated with more severe sentences, it is still true that those
'with similar priof records who commit similar offenses could
-get‘ajsentence ranging from probation.to the maximum permis-
éible.. The same claim can be made f@r all factors cbnsideréd
in this chapter.

In order to.inquire further into theAnature and causes of
this variation, the characteristics and sentenﬁing decisions of

the individual judges will bé examined next.



V. THE JUDGES

There are a total of 44 judgés in thé-Spperior Court,
all'of whom are, in principle, eligible fdr assignment to fel-
ony cases, Thirty-eight of the 44 ﬁudges were involved in
sentencing convicted felons during the study period, and they
are the focal point of this chapter. . |

Data illustrating the relationship between judges and the
sehtenc?ng decision are presented in two ways. First, in
Table V-1, the proportion of cases in each of tﬁe sentence
categories is organized according to the followiﬁg character-
istics of the judge involved in the sentencing: age, race,
éex, and experience. Next, Tables V-2, V-3, and V-4 consider
the individual sentencing pfactices of juéges $nd the differ-
ences that exist among them.1

A, CHARACTERISTICS OF THE SENTENC;NC JUDGES

Table V-1 organizes the sentence diséfibugion by judge
ége; sex, race, and experieﬁce, thereﬁy offering a basié for
considering the impact 6§'these variables on thelsentencing de;
cision. For instance, does it make a.difference if the judge

is older rather than younger? White.iather than nonwhite?

lIt was intended at the outset of the study to -incorporate
_into the analysis characteristics of prosecutors and defense
attorneys as well as those of judges. However, these data
proved difficult to obtain, and ultimately the information
available was limited to the prosecutor's sex, race, and ex-
perience and whether the sentenced felon was represented by
the Public Defender. The data for these variables, however,
were examined, and it was determined that there was little
relationship between them and the sentencing decision. Conse-
quently, the information has not beeri in¢luded in the analy;is.

\
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Table V-1

Sentence Distribution by Characteristics of the Judge

Judge Experience

Judge Age Judge Race Judge Sex
Sentence Under 45| 46-50 | 51-55 | Soﬁver White |Non-white —F_Srlelljr Male 03_r s 46 7+
Probation or suspended 37.9 | 31.6 | 29.7 | 41.1 ¥ 31,5 | 42.4 § 38.4 ] 34.9 & 39.1 | 32,9 | 35.3
Fine .3 B0 14 1.3 ] 11 5 51 1.0 8] 11 .5
FYCA A 2.8 7.1 6.2 8.0 6.7 5.1 4.9 6.3 3.9 7.3 5.6
FYCA B 12.6 7.1 9.7 8.0 10.6 6.9 6.0 9.7 8.0 8.5 13.0
Fyca C 5.7 2.2 5.1 3.2 4.4 3.4 2.2 4,3 3.3 4.0 - 5.1
NARA z.1 1.4 .9 ) 1.7 1.7 1.1 1.1 1.6 1.8 .6 3.3
Under 1 year minimum 12.1 9.3 6.9 6.5 10.3° 5.1 8.1 8.6 5.7 8.6 11.3
1 yr. mif. -3 yrs. max. 2.8 | 87| 81| 8.2 7.5 6.2 3.3 7.4 5.9 | 7.8 6.4
1 yr. min. - over 3 yrs. max. 5.2 4.4 7.8 2.7 5.5 4.1 7.0 ‘4.7 3.1 6.2 4.9
2 yrs. min. -6 yrs. max. 2.1: 4.6 6.4 5.1 4.7 4.6 6.5 4.4 5.9 5.5 1.5
2 yrs. min. - over 6 yrs. max. a6 | 30| 30| 158 2.6 3.5 1 2.2] 301 23] 38 | 2.3
3 yrs. min. -9 yrs. max. ‘ 1.0 25( 37| 1.9% 2.4 21 3.2 224 28| 2.0 | 2.3
3-4 yrs. min. - over 9 yrs, max. 5.4 4.4 4.8 3.2 3.5 6.2 4.9 4.3 5.7 4.4 3.3
5 yrs, min. - 15 yrs. max. . 1.8 | 4.4 1.4 3.4 2.1 3.9 5.4 2.4 2.1 2.9 2.1
5-9 yrs, min..~-over 15 yrs. max.} = 1.6 | 4.4 2.5. 2.7 2.5 3.4 2.2 2.8 5.7 2.1 1.5
10-15 yrs. min. ' 21| 3.3 23] . 1.0% 2.4 1.6 § .1.6 | 224§ 2.8 2.1 | 1.5
20 yrs. to life 0] 1.8 .2 6 7 .2 1.6 .4f 13 .5 .0
Percent of all cases 23.3 22.0 26.1 28.5 65.9 34.1 11.1 88.9 24.3 51.3 24.4
Number (388) (367)( (435)} (475) § (1097) (568) {185) | (1480)§ (389) | (822) (391)
Summary
'Out' Sentence {Probation, ’
Suspension, Fine, FYCA A) 41.0 39.2 1 37.3 50.4 39.3 48.0 43.8 42.2 43.8 | 41.3 41.4
Alternative Incarceration
"(FYCA B, FYCA C, NARA) 20.4 10.7 15.7 12.9 16.7 11.4 9.3 15.6 13.1 ) 13.1 21.4
*In' Sentence: : . ]
Less thzn 3 year minimum 26.8 | 30.0| 32.2| 24.0 § 30.6 | 23.5 § 28.1| 28.1 8 22.9 | 31.9 | 26.8
3 year minimum or more 11.9 20.4 14.9 12.8 13.6 -17.4 18.9 14.3 20.4 | 14.0 10,7
crt?(dr) 40, 2(9) ¥ 28.3(3) % 6.0(3) 30,1(6) %

**k 516G («=.001)
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New to the bench or experienced? ;

The first variable, judge ageﬂ is categorized into four
groups--judges under 45, judges between 46 and 50, judges
between 51 and 55, and judges 56 or over.,® The table summary
indicates %hgtvjudges in the three youngest age categories
gave "out" sentences at compafable ratés. Théré is a slight
~tendency fo£ the "out" sentence rate witbih these categories
to be lower for the older judges, but the differences are’
small. For judges in the oldest age category, however, the
@endegcy is sharply reversed: 50.4 percent of the sentencing
decisions involved probation, suspendeé sentence, fine, or’
FYCA A--approximately a 10 percent increase ovef the averadge
of the other three‘categories. When the alternative incar-
ceration sentences are examinea, it can be seen that judges
inithe youngest age group used this option at the highesl rate
and that use by the other.three age groups was mixed. How-~
ever, "in" sentences were most frequently handed down by
judges in the 46-to-50 age grodp. As a dohsequence.of this
mixed picture, it is difficult to ascertain ény systematic
trend iﬁ the association between judge age and the sentencing
decision. There is a slight tendency for the youngest age
group'and the oldest age group to be comparable, as for the
two middle age groups, but little exists in the table to
jpstify a conclusion that the age of ﬁﬁe judge is an important

or even relevant factor for the sentence imposed. -
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The race of the judae is,éxamined nexﬁ, and the table
summary provides a somewhat mixed picture( Nonwﬁite 5udges
gave “out* sentences.at a somewhat higher raée than white
judges (48.0 percent compared with 39;3,percent?. Nevertheless,
because FYCA commitments are more extensively.imposed by the
iatter than by the former (15.0 percent compared with 10.3 per-
cent), the difference in rates of incarceration for specific
terms is not So great, White judges gave "in" sentences to
44.2 percent of the felons they senteﬁded, whereas nonwhite
ju@ges gave similar sentences at a rate of 40.9 percent. 1In

contrast, however, "in" sentences given by nonwhite judges
.‘tended to be longer than those given by whites. For instance,_’
}5.4 percent of.all."in" sentences imposed by nonwhite judges
had minimums of three yéaré or more, compared with 13.0 percent
of those imposed by white judges., Thus, the impression given
by the "out" sentence distributions, i.e., that nonwhite judges
‘are,more lenient than white judges, ié contradicted when the
iﬁcarceration'patterns are considered; This lack of consistency
©in the direction of the associa£ion raiseé serious‘questions
about the méaning of the differences displayed in the table.
The sex of the judge appears to:have little association
with the kind of,aecision made. Female judges gave “out"
'sentences at a 43.8 percent rate, compared with the 42.2 per-
cent rate of the male judges; Alteraative incarceration was
usgd more by male judges than by female’judges, but the dif-

ference is slight, as is the distinction between the kind of
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incarceration term given. Again;btherefore, it must be con-
cluded that little‘syseematic.difference.in sentencing pet—
terns between sexes can be established. It should also be
noted that there are few female judgee'in the court, and
therefore, the number of cases heard .by them is small rela-
tive to thHose heard by their male'colieagues.

Judée experience on the4bench is divided into three cate-
gories: three years or lees} four-to-six years, and seven or
more years. ‘There were; in fact, judges who had served one
year or less on the bencn, and others who were in their fif-
teenth year. ' Howevel, the larger number of categories of ex-
'perience vielded no information that is not coneained in the
subclassifications used in this table. The déta, in fact;
show few differences between the mbre4 and less-experienced
judges. “Qut" sentence rates were ell in the low 40s, and
:fhe only difference of note in the other sentence groups is
that jndges with seven Or more years on the bench were more
iikely to gse-alternative'incareeration than those‘with less
experience (21.4 percent compared with -13.1 percent in each
of the other two experience categovles) Consecuently, the
by now famlllaL pattern continues, and it must be concluded
that judge experience has a minor influence on the sentence
.given.

bne further general observation that'is notewerthy'con—
cerns the spread of sentences across Lhe categoxles of the

varlables. Each judge used a w1de vallety -0of sentences.




That is to say, regardless of_%he age, race, sex, or experi-
.ence of the judge;-the individual sentence categbries were
employed at rates that are similar. Puttiﬁg it another way,
the variation in sentencing does not apéear to- be a product
of the judge characteriétics that were examined here.
B. SEN'I_'Ei\JCING DECISIONS AND CASE. LOAD CHARACTERISTICS

The finding that judge age, face; seg, and expefience
exhibit little associatioﬁ’with the sentencing decision does
not necessarily mean that différent judges will give a simi-
lar sentence in a similar situation, though it is, of course,
. consistent with that conclusion. It does suggest that the
factors considéred in Table V-1 are not responsible for wh§t~
ever sentencingﬁvariation exists, Tbe’question of interest,
of course, is whether other judge éharécteristics might be
rgsponsible. Unfortunately, this issue canﬁot be fully
addressed in thié study‘because of the iadk of additional in-
formétion on the judges. What can beﬂdoné, however, is'to
consider the degree to which the individual sentencing prac-
tices of the judges differed. This guéstion is addressed in
Table v-2, wﬁich presents information on the decisions of each
judge who sentenced 20 or more feloné;‘ There were 28 such
judges, and betwéen tﬁem they imposed sentence in 1,608 of
the 1,665 cases considered in this.stﬁdy., it should be ob-
served before discuésion.of the table bééins that the order
in'wh%ch information is presented beaés_no.reéemblance either

- to an alphabetical listing of.judges or to a listing'by'judge
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Tabhle V-2

Incarceration Rates and Case Load Mixture for Judges
Responsib]e for Twenty or More Felony Sentences

Percentage of
Cases With
Statutory Maximum
of 15 yrs or more

Percentage of
Defendants With,
Serious
Criminal History

trearceration | Percent of Tota1 |, CMITEIYe | ercentage of ) I e
Rates Incarcerations Incarcerations Robberies Against Persons,
Includes Rohberies
B7.0% 2.1 2.1 13.0 73.9
78.1* 2.5 4.6 28.1 87.5
74.4% 2.9 7.5 48.7 84.6
73.6 6.4 13.9 43.7 69.0
72.3 3.8 17,3 29.2 48.9
66.7 8.4 25.7 30.2 43,7
66.7. . ‘1.8 27.5 22.2 40.7
66.2 5.3 32.8 32.5 43.8
65.8* 2.5 35.3 . 47.4 76.3
63.8 4.4 39.7 30.4 49.3
60.6 2.0 41.7 51.5 66.7
60.3 4.1 45.8 22.1 39.7
60.0 3.3 49.1 16.4 34.6
TTTTSe7 T TTUTTTTwos T e T e 19.7
. 56.2 5.2 64.9 16.9 39.3
55.6 5.0 64.9 20.1 40.7
54.0 4.7 74.6 33.3 74.7
50.0 2.8 77.4 16.1 23.2
-50.0 - 2.1 79.5 31.0 47.6
50.0 C 1.7 81.2 29.4 - 47.1
49.3 3.8 85.0 28.6 ©39.0
45. 7t 1.6 86.6 20.0 48.6
44.7 2.1 88.7 27.7 38.3
42.0 2.1 90.8 36.0 48.0
7.1+ 1.3 92.1 14.3 34:3
36.7 1.1 93.2 40.0 7.0
33.3% 1.0 942 23.3 76.7
29.0*% .9 95.1 25.8 25.8

73.9*
81.3*
66.7 *
56.3
46.8
42.9
37.0
53.8
68.4 *
36.2
42.4
41.2
6

22.
40,
26.
22.6%

60.
56.
53.
65.
55,
57.
48,
50.
71.
65.
45.
55.

h
N W SN OO W W g WO

54.
62.
56.
76.
61.

w
(Yol
W NN WY O e 00N O W W

Note:

A1l figures in the table are based on cases in which the judges imposed sentence, not on all
The dotted 1ine divides the judges into two approximately equal groups.

the cases they heard.
The 13 judges above it are responsible for

49,1 percent of all felony incarcerations; the 15 below it are responsible for 46.0 percent of fejony incarcerations.
The remaining 4.9 percent were fmposed by judges who sentenced less than 20 cases.

*Identifies the four judges in the upper group with the highest percentage of cases involving statutory maximums of 15 years

or more.

t1dentifies the four judges in the Tower group with the lowest percentage of cases involving statutory maximums of 15 years

or more.



identification number. The data have in fact been ranked by
incarceration rate.for all cases heard by each judge, from
highest (87.0 percenti to lowest~(29.0 percent). The table
contains seven columns. The first three of these address
incarceration rates of the judges; the fourth, fifth, and
sixth coiu%ns contain information on the kinds of offenses

for which the judges handed down senteﬁce; the lést column

' contains a measure of the seriousness bf.ﬁhe defendant's crim-
inal history. A brief discussion of eaéh of these now follow.

1. Incarceration Rates

The first column in the table expresses thé number’ of
incaréeration sentences given by each judge as a percentagé
of the tofal numbeyr of félony sentencing decisions by that
judge. Incarcerations as defined here include alternative
“in“ sentences (FYCA B, FYCA C; and NARA) and indeterminate
éentences involving specific minimums and maximums. Thus,
.the judge at the top of the list had-én incarceration rate
of 87 bercent, the second judge had an incarceratiop rate
of 78.1 percent, and so on dowﬁ.to the bbttom of the list,
where the last judge had an incarceration rate-of 29l0 per~
cent. The second and third columns of the table focus on the
numpeyr of individuals incarcerated by the judge as a percen-
tage of the felony incarcerations by all judges. The second
column presents these data by judge, and the third column ex-
presses them cumulatiﬁely. Thus, the 28 judges for whom data

are presented accounted for 95.1 percent of all incarcerations
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thai resulted from the 1974'éases.' On the'averaée, each jﬁdge
was responsible for 3.4 percent ofAtotél incé;cerations; the
largest percentage for any judge was 10.6 perceﬁt and the
smallest was .9 percent. Though there is considerable differ-~
ence between these outer limits, therexis no unusual coﬁcen-
tration of incarcerations in the senteﬁcing decisions of a

few judges.

2. Offense Characteristics of Judge Case Load

If different judges had different kinds of case loads
during the study period, then different incgrceration rates
are to be expected. This was--and is--the situation in Super-
erior Court, where the more serious felony cases are assigned
by the Chief Judge to a limited number of judges. In order to
control for this effect, three characteristics of the offense
"are presented in thé table. Tﬁé fourth column expresses the
number of sentences imposed by each judge fér robberies as
a percentage of all senténces imposed by that juége, and the
fifth column expresses segéences involvinéioffenses against
persons as a similar percentage. Codsequently; the fifth col-
umn inciudes robberies'és well as oﬁhér'antiperson offenses.
fhis was done because some of the judges had.Qery few cases
involving offenses against persoﬂs that were no£ robberies,
and theréfore, if column five had considered all antiperson
dffenses,except rbbberies, the;e would  have been a tendency

for the percentages expressed to be mfsleading.




The sixth column contains the percentage of felons sen-
tenced by each judge for offenses with maximums éf 15 yeags
or more., The choice of this breakaowﬁ is SOAewhat arbitrary,
though it does separate the offenses into more-‘and less-
serious types. 1In addition, roughly half (44.6 percent) of
the convictions had maximums of 15 years or more, which‘pro—

vides a convenient break point.

3. The Defendant Score

In‘PROMIS, a scére is éalculated for each défendant that
expresses numerically an estimate of the seriousness of that
defendant's criminal history. 1Included in the basis for the
estimate are the prior arrest record of the defendant, the
nature of previous bffensesf‘énd the existence of prior prob-
lems in dealings with the judicial system; For the purposé
of this table, defendants were divided into two groups~-those
" for which the defendant score indicéted little ‘or no prior
criminal history, and those'f&r whom a more serious history
existed. Column seven of the tablg.contains thé'percentage
of convicted defendants Qifh more seriéus ériminal histories.
Again, this could be a factor explaiﬁing differences in the
incarceration rates of'judges. | |

4. Analysis of the Tables

It was noted earlier that the o&erall incarceration rate
for convicted felons was 57.7 percenﬁ (see Table III-1). An
‘interesting aspeét of Table'VfZ is that the judge who was re-

sponsible for the largest proportion of all incarcerations
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(10.6 percent) was also the judgé whose individual incarcera-
tion rate (56.7 percenﬁ) was élqsest td thé courtwide avérage.
Moreover, as can be éeen from the cumulative percentage col-
umn, those judges with higher incarceration rates than this
judge accounted for approximately half of all incarcerations.
In several- senses, then, this judge can be considered the mid-
point of the system with respect to these data. This provides
a convenient break point f6r~further analysis of the table.'2
There are 13 judges'above'the ﬁidéoint, and 15 judges
below (including the judge with the highest proportion of
total incarcerations). As stated, the 13 accounted for 49.1
'pgrcent of all incarcerations. Their average iﬁcarceration
:éte was 68.9 percent, which contrasts sharply with the avér—
age rate for the other 15 5udges, which was 46.0 percent.
Of course, case load differences between the top and the bot~
tom half of the list could be responsible for the incarcera-
- tion rate differential. The figures will help to clarify
tﬁis issue. The top 13 judges sentenced 43.4 percént of éll
. offenders eonvicted in the study period and acéounted for
49.1 percent of all incarcerations. ' The same judges were re-

sponsible for 47.8 percent of the sentences for robbery and

2Though convenient, the breaking point is arbitrary. The
judges could just as easily have been divided into three or
more groups, thus increasing the variance 'in the sentencing
severity variable that is being created. - However, as can be
verified by any reader who chooses to ‘make 'such breakdowns

from -the data provided in the table, doing so would not ‘change
- the substance of the conclusions that are drawn. Further il-
,lnstxatlon of this point is made dullng the discussion of Table
VI-2 in the next chapter. :
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47.6 percent of the sentences fof offenses againgt persons.
In this sense,.then, since théy accounted.fop,almost half of
the Superior Court case‘load, they did‘not'differ markedly
from the other group of judges. Howevét, there .are some dif-
ferenées when their serious cases are .expressed as proportions
of their total case load, as is done in Table V-3. For in-
stance, dn the avetage, robbéries.repfesedted 33.3 percent
of the sentencing case 1055 of the top. 13, and all antipersbn
offenses represented 58.4 percent. 'Offénses with maximums
~of 15 years or more represented 53.1 percent. These figures
differ somewhat from those of the lower 15 judges (27.4 per-
'cgnt, 43.0 percent, and 37.2 percent, respéctivély) and could
ciearly account for .some of the differénce in incarceratioﬁ
rate, since, as has been demonstrateé in Chapter IV, the more.
serious offenses are associated with more sévere sentences.
Ah estimate of the extent to which the offense type "explains”
'incarcération rate éifferences c¢an be madé by cémpa;ing.the
ratio of the averages for -the two groups. This can‘be déné

by calculating the following statistic:.

Average for Top 13 Judges
Average for Lower 15 Judges

" Comparison Ratio =

Incarcération Ratio = 982 = 1.5
46.0

. _ 33.3 _ :
Robpery Ratio = 5= 1.2
Offenses Against._ 58.4 _ 1.4

Persons Ratio 43.0 7

Statutory Maximum Greater - 53.1 _

=37z oL

Than 15 Years Ratio
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Table V-3

Average Incarceration Rates and

Case Load Mixtures for the Upper and Lower

Groups of Judges -

Tncarceration Rate

Percent of Sentences That
Were for Robberies

Percent of Sentences That
" Were for Antiperson Offenses

Percent of Sentences for
Offenses with Maximums
of 15 years or more

Percent of Offenders with
Serious Criminal History

Incarceration

13 Judges
with Highest

Rates

15 Judges
with Lowest
Incarceration
Rates

68.9

53.1

©57.2

V-13

46,0

27.4

43.0

37.2

- 58.0



These ratios may pe interpreted in the followiné'manner. The
upper 13 judges incarcerated at a rate that {s, on average,
1.5 times greater than that of the lower 15 judges. Clearly
then, variation in sentencing exists between the two groups.
However, this variation may be due tosthe fact that the'upper
13 judges héard mére—serious.cases at a rate that was also

1.5 times greater than that of the lower 15 judges. If so,
the variation would be considered by most'to be justified.

In fact,‘the other ratios indicate that the upper 13 judges
sentenced for robberies, offenses against persons, and cffenses
with ;tatutory maximums of 15 years or-longer at rates khap
were 1.2, 1.4, and 1.4 times greater--respectively--than tpose
judges of the other group. What this means is that the case
load of the judges with the highest incarceration rateé was,
on.the average, different from--that is, more serious than--
that éf the lower 15 judges, but that the difference in case
'load was not as great as the difference in incarceration rate.
Consequehtly, not all of the differenée in incarceration rates
can be explainéd‘by the fact that the judgés-imposing the most
severe sentences also handled the most serious cases. It
should be notgd,'however, that the ratips are not dramatically
different from one another, and that the measures of offense
seriousness are not as refinéd as the§ could be if the case
load of each individual judge was larger. For instance, it
would be advastageous in this kind of ‘analysis to look at

particular charge types, but the facﬁ that the average number
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of offenders sentenced by each judge is 57 miané'that no judgé
handles enough charges of any one kind for such an approach
to be useful.

A further potential source of variation between the two
groups is the offender who is sentencea. If the top 17 judges
tended to hear mo#e cases involving felons with serious crim-
inal histories than the bottom 15 judges,;then they could be
: éxpected to give more serious sentences ‘-because of this fact,
other things being equal. On the average, however, 57.2 per-
cent and 58.0 percent of thé sentences given by the upper and
lower groups, respéctively, involved defendants with serious
c¢riminal records. This indicates that the kind of defendant
sentenced tends to be the same from group'to group and, there-
fore, the variation in incarceration rate is not likely to
© have been producedvby differences in the criminal history of
the défendant. . | |

This analysis of average incarcération rates, case load'
mix, offénse characteristics, and defendant type for the twé
groups of judgés.suggests that some—-but-nét‘all--of.the vavi-
ation between the more severe and less severe éentencing deci-
sions is due to differences.ih offense mix. In other words,
the upper group handléd more serious cases than the lower
group, oﬁ the average. However, analysis of avefages can be
misleading, siﬁce distortion is introduced by ;xtremes. In
Table V-2, for instance, there-are fpdf judges in the upper

13 whose offense mix is substantially more serious than that
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of the remainder of the group.. For each of these four judges,
the proportion of defendants Sentencedvfop'offenées with maxi-
mums of 15 years or ﬁore was 66.7 percent or greater. Similarly,
in the lower group of 15 judges, thexe were fOUL whose offense
mix was substantially less serious than that of the remainder of
the group.- For these four, 28.6 percent, or less, of theivr case
load involved offenses with Statutory~maximums of 15 years
or more. When the effect-of.these two somewhat extreme groups
is excluded, ‘the picture is qulte dlffeLent _Table V-4 pre-
sents data comparing the remaining 9 judges from the upper
group and the,remaining il jﬁdges from thé lower group.

The table indicates that the incarceration rates of the
;Qo groups still differ substahtiallyr though not as much ‘as
they did when all judges wére included. However, the offense'
seriousness rates are much more comparable.. Both groups im-
posed sentence for offenses against persons and for offenées
.‘with statutory maximums of 15 years Qf more at equivalept
rétes. Robbeyy cases were more frequént for the upper group
* than for tﬁe lower group, but, és is indiéated by fhe compari-
son ratio, the difference is not as great as the difference
between incarceration ratios. Conséquently, it may be con-
cluded that, when‘the.eight judges who were at the extremes
of the court in terms of offense seriousness are excluded from
the analysis, substantial vafiatioﬁ stilliexisté between the
vgrqup that is more severe in its sentencing practices and the

group ' that is less severe. However, this variation is not




Table V-4
Average Incarceration Rates and Céée Load Mixtures

for @he Upper and Lower Groups, Excluding
Judges With the Least Representative Case lLoads*

» <9 Judges 11 Judges

from . - from the COﬂgﬁgﬁ;on
the Top 13 Bottom 15 0.

Incarceration Rate . ) 65.6 ) 49.6 1.32
Percent of Sentences That

Were for Robberies _ 31.0 . 26.1 1.18
ﬁercent of Sentences That . .

Were for Antiperson Offenses . 48.5 ' 47.1 1.0
Peréent of Sentences for

Offenses with Maximums _

of 15 years or more 44.4 44.8 _1.0

. Percent of Offenders with ' ) .
Serious Criminal History .55.7 55.6 1.0

* The eight judges excluded from this table were identified

in Table V-2,
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accounted for by differences in the offense mix of the two
groups. In additioq, the variation is‘nog accounted for by
differences in defendant type, singe—-as was found even when
all judges were included--there are no differences between
the two groups with respect to this factor.

The iﬁformation contained in Tables V-2, V—3; and V-4
has perhaps raised more quesfions than it has answered. It
is clear £ﬂat sentencing practices diffetfwidely from judge
to judge. The variation in incarceration rates is consideérable
and cannot be fully accounted for by differences in the type
of cése load handled by each of £he judges. It is difficult
to be definitive about this conciusion; ﬁowever, because of
the problems involved in analyzing the case loaé for an indi-
vidual judge, when that judge has sentenced only 40 or 50 fel-
ons. If these cases were orgadized by the kinds of characteris-
tiés employed in -previous chapters.in_this report, it would be
virtually impossible to déﬁect any meaningful pattern, becaﬁse
there are so few cases in any given category. For instance, if
the sentencing decisions of the judges for the 168 érmed yob-
bery convictions were examined, there wéuld.be an average of
about éeven cases per judge..Naturally, some judges would have
more than seven, and some would have less. However, it would
be virtually impossible to identify any reliable trend. 1In
order to address this problen aﬁd to investigate further the
;elationship bétween‘the sentence andjthe offense-, offender-,
and judge-related factors exaﬁined ﬁn Chapfer Iv and in thi;
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chapter, ‘a multivariate model of the sentencing decision is
constructed in the next chapter. The model incorporates those
variables that, on the basis of the analysis to date, have

been shown to be associated with the sentencing decision,
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VI. A MODEL OF THE SENTENCING DECISION

The preceding two chapters gf this study'have,been pri%
marily descriptive. 1In them, the aésociations between a reiaf
tively large number of factors and the sentencing decision
have been éxamined. It has been sho&dﬁthat certain character-
istics of the offense, eleﬁents in tﬁe felon's~prior'criminal
record, and some personal characteris{ics of the felon have
been individuélly and in varying degrees of étrength associ-
ated with the sentencing decision. It was also concluded that
different judges follow different sentencing practices, though
ghese differences were not accounted for by the judge charac-
teristics that were examined. |

In this chapter, the simultaneous effects of these vari-‘

ous factors will be-considered. This will be accomplished

through the use of PROBIT, a technique specifically designed
fér multivariate analysis of'ordinal dependent variables.
PROBIT will be discussed in more detail- shortly. 1Its utiliza-
tion here will facilitate an answer to two impo;tant queétions,
aﬁd will assist in the development of~é model of the senten-
cing decision.ih the Superior Court.

The first gquestion concerns the relative effect of the

factors that have been shown to be associated with the sentence.

In Chapter 1V, for instance, it was demonstrated that the prior
arrest record and the prioyx conviction record of the felon were
associated with the sentence, and that the effects of those two

v
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faétors were to some extent'independent qf each other. Sbe_
cifically, it was shown that éven'if the pfeéiou;ly arrested
felon had not been convicted, the existence of the arrest rec-
ord was associated with a sentence that was more severe than
that giveq to the felon with no priqr'record. However, it was
not possible in Chapter Iv to state wf£h assurance which of the
two types of record had the greatér'cénnection‘to the sentencing
decision. Similarly; little or nothing is known, on the basis
of what has been done thus far in this report, about the rela-
tive effect of criminal record when compared with the kind of
offense for which the felon was convicted. ﬁoth appear to be
important, but which is more'important? These kinds of gues-
tions--about these and other factors--will be addressed in
this chapter.

The second quéstion that will be addressed relates to the
combined effect of the aésociated variables. For example, offense
type, seriousness of criminal history, and the kind of plea en-
tered were all individually associé&ed-with the kind of sentence
éiven. If the offense was serious g{jif the criminal history
was loﬁg, gg‘if a plea'bf not guilty Was‘entered, the sentence
'imposed was likely to be more sevefe than un@érithe opposite éon—
ditions. However, this sheds liﬁtle"light on the way in which
these three factors work together. ?OL instance, was the defen-
dant who committed a sérious offense,-and had a long qtiminal
record, and who pled not guilﬁy likely t6 receive a more severe

sentence than the defendant who had similar offense and criminal
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history characteristics but who pied éuiltyf,The analysis dis-
cussed in earlier chapters suggested a limited answer to this
particular question, by showing that the‘kind of plealentered
was assocjated with the sentence impoéed for similar offenses
(see Tagle Iv-8). A compleﬁe answep,'hbwever, depends not only
on the basic association between piea:and senfence, but also--
and more importantly?*bn the interaction of.all~£he associated
factors. 1If it is the case that the.plea is itself associated
with some or all of the other factors, then the plea may make
no difference to sentence severity when those other factors and
the plea are simulﬁgneously'gaken into account.

These examples are intended to illustrate a general bbint.
Many factors appear to influehce the .sentencing decision. Some
of them may, in coﬁbination, have a greater impact than any of
them alone. Conversely, some that appear ﬁo be influential
when considered alone méy turn out to have no uhique effect
.when phey are simultaneoﬁély considereﬁ Qith other factors.
‘It is clearly important to sort but'ﬁhich is which, since
failufe to do so will'élmost ceftainiy_fesult in a mislead-
ing interpretation of the sentencing decisiqﬁ.

All of the factors that wefe ﬁhvestigated.in Chapters
IV and V were tested for inclusion ih the sentepcing model.
“However, the fiﬁdings'reportéd in this chapter are limited

to those variables that, on the basis of the analysis, proved.
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to. be statistically most relevant.l} They are listed in Table
VI;l. The order of presentation has no iﬁplications for the
relétive importance of the variables, This issue will be ad-
dressed in the analysis sectiong of this chapter. Note, h0wj
ever, that of all factors examined in this study, this set is
most strongly associated with the sénpencing decision, ana,

in the combinations detailed below, represents the best "ex-
' P

planation” of the decision that could be developed. Each of
the variables has been discussed previously, but it will be
helpful to clarify their role in the model. First, the ex-
planation of the sentencing decision may be represented by
the following statement:2

Sentence Imposed = f (Statutory'Maximum Sentence, Whether

the Conviction was for an Offense
Against Persons, the Number of Charges,
the Incarceration Rate of the Judge,
the Release Type, the Nature of

the Plea, the Number-of Prior Con-
victions, the Number of Prior Ar-
rests, and ‘the Age of the Felon

at Sentencing)

In less formal terms, this means .that the decision is a
function of the cumulative effects of the 1ndependen# variables
contained in the rlght hand side of the equatlon. FurtheL, it
, means that the sentence glven to each felon may: be pLedlcfed

with an.as yet undetermined degxee of success,,from a knowledge

'lA variable was excluded from the model if, on the basis of
PROBIT analysis in conjunction with the-other factors, it made
a unique contribution of less than one-half of one percent to.
the predictive success of the.eqguation.

2.See Appendix C for expanded dischséion‘of this topic.
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Table VI-1 ‘ /

Factors Reported from the PROBIT Analysis
of the Sentencing Decision

. Name

Categories

Statutory maximum of offense

(1) 3 yré or less (2) 5 years (3) 10 years

of conviction (4) 15 years (5) 20 years or more
Was conviction for an anti- .(0) No© (1) Yes

person offense '

Number of charges (0) One : (1) two or more

Judge Incarceration Rate

Number of Incarcerations Divided by
- Total Sentences Imposed

"Release Type

- (0) Conditional (1) Personal

’ Release Recognizance
Plea (0) Not Guilty . (1) Guilty
--Number of previous convictions (0) None . (1) One (2) Two or more
Numbeh‘of prio% arrests (0) None (1) 1 to 3 (2) 4 to 9
. , (3) 10 or more _ T
Age (1) under 22 . (2) 22-30  (3) 31-45
(4) 46+
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of the values of the variables for each felon and an under-
standing of the relative impact each variable hds on the
decision, | g

It seems clear £hat some of the variables in the state-
ment are really “standing in" for other factors on which data
were not gvailable. The incarceration rate of the judge, for
instance, which was shown in Chapter v to be only partially
dependent on objective characteristics of the judge's case load,
‘'may be plausibly considered as a méasupe;-albeit indirect and
inéompleﬁe—»of the sentencing philosophy of the judge. The
reléase type variable, as was noted eérlier, isAmore usefully
viewed in this context as a measure of the community ties and
stabiiity of the offender (information that is in the presen-
~ténce report) rather thén an unrelated statement about prétrial~
release conditions. Even the statutory maximum sentence for
the convicted offense can be interpreted as a measure of offensé
seﬁerity, ‘

Thus, the étatement of the model seeks to capture the
effec£ of the following types of influence:

. Severity of the Offense (measurea by the Statutory

Maximum Sentence, Whether.the Offense was Against

~Persons and the Number of Charges)

. The Prior Record of the Offender (measured by the
Conviction and Arrest Records)

. The Philoéophy of the Sentencing Judge (measured
by the Judge's Incarceration Rate) '

. The Community Ties of the Offender (measured by
the Release Type) '
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. Tﬂe Effect of a Guilty Plea

. The Effect of the Offender's Age | o

The remainder of the chapter i; organizeé into three
sections. The first presents a flow model of the sentenciﬁg

decision; the second identifies the main determinants of the

decision to incarcerate or nbt (hereiﬁéfter called the “in/out”
decision); and' the third examines fhejlength of "in" sentences.
A. A FLOW MODEL OF’ TﬁE SENTENCING DECISION

It was suggested in the work on .sentencing guidelines by
Leslie Wilkins and others that the sentencing decision could

3 The

fruitfully be conceptualized as a two-stage process.
first stage is a déc}sion by'fhe judge to.give an "in" or an
“out” séntence. If the decision is to incarcerate, then the
next stage is.to determine thé length of the incarceration.
This approach is féllowed in this chapter, with some adjust-
ments to reflect the parﬁicular situation that exists in the
District 6f Columbia Su?erior Court. For instance, the first
stage of the decision process invaives-thfee possibilities,
rather than two: - an “"out" sentence (érobation, suspended
sehtenée, fine, or FYCA A); alternative incarceration (FYCA B,
'FYCA C, or NARA); and incarceratioﬁ for a tefﬁ Qith a specific
minimum and maximum.

The second stage of the decision process, at which point

‘length of incarceration is determined, can in principle result

3Leslie Wwilkins, ggéal., Sentencing_Guidéiines: Structuring
Judicial Discretion (Washington, D.C.: Law Enforcement Assis-
tance Administration, 1976).. .
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in any statutorily permissiblé ééntence. Because of the‘pre;
dominating influehée.of the minimum term-in the District of
Columbia, the "in" decision will be classified by the number
of years in the minimum, up to five yéérs. Thete will thus

be five categories of £he “in" decision in this second stage,
correspopdgng té minimums of_less>than one year, one year, two
years, three or four years, and five yearé or more.'

Figure VI-1 depicts £he"two stages of the decision pro-
cess and ideﬁtifies the numbef of cases for which each type
of decision was made. Thus, there were 1,665 convicted felons,
704 of whom received "out" sentences, 247 of whom received
alternative iﬁcarceratibn sentences, and 714 of whom received
“in" sentences.‘ The proportion of qaées that‘follows each of
tﬁe'paths is expressed by the figufe on the arrow leading
from one box to another. These percentageé were discussed
:in Chapter III.. "Out“'sentences vere givén in 42 percent of
the‘cases, alternative incarceration in 15 percent, and "in"
sentences in 43 percent. The second stage of the sentencing
" decision process specifies five optiqns, each of which repre-
sents a particular kind of mimimum. . Consequently, 20 percent
of the sentences involving incarcerétion have minimums of less
than one year, 28 pefcent have minimums of exactly one year,
18 percent have minimumsvgf two.years} and so on.

In the two sections that follow, each stage of the deci-
sion will be analyzed. First, a.statément.wiil be made. about

those factors that are most reievant to the in/out decision;
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‘set of factors (identified here as independent variables) on

second, the length of the minimum will be,considered.' In
both sections, thé most important factors will be identified
and a quantitative aséessment of the effect of those factors
will be presented.
B. ANALYSIS OF THE IN/OUT DECISION

Although the first stage of the séntencing.decision is
being referred to as the in/out decision, it actually entails
a choice among three options, as waé sﬁgcified in Figure vi-1.
Two.predfctive models, the second being a more parsimoniéus
version of the first, were éstimated.IThe statistics produced
by the PROBIT analysis of the models are presented in Table
VI—2..For the nontechnical reader, a brief comment on the.
iﬁ;erpretation of the stétistics will provide a frame of r;f-
erence for the discussion of the table that follows.

1. A Comment on PROBIT

As was stated earliey, PROBIT assesses the impact of a

a depeAdent variable (the in/out deciéion, in this instance).
Two kinds cf statistics are produced. Eirét, the individual
importance of each of the féctoré is ﬁumerically expgessed by
the maximum likelihood estimates (MLES) and the standardized
coefficients kBs); second, éummary statistics are developed
for the complete set of variébles. The former are listed in
the table to the right of each of the factors; the latter are

listed at the bottom of the table.
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The MLEs and standardized coefficients are alike in that
both are estimates of the unigue impact of.é'%acéor on the
sentencing decision. They differ. in that standardized coeffi-
cients can be compared in order to ascertain the relative im-
portance of factors, but MLEs‘cannotj -Beéause the guestion of
relative'importance is of primary integeSt in this study,
emphasis will be placed on the sténdardized coefficients.

Another way to express the idea of unique impact is to
say that the standardized coefficient provides an estimate of
the association of the factor with a particular kind of sen-
tence when all other things are equal. For‘instance, if dif-
ferent sentences are given to defendants who afe alike in
all respects but the kind of plea entered, then the plea may
be said to have a unique effect. In.this situation, the
.standardized coefficient would not bé zero. How-far it deviated
from. zero would depend onAthe degree of difference in sentences
imposed on those who pled guilty and those who did not. The
greater this difference, then the iérgef the standardized coef-
ficient. This argument can be genérali#ed to the factors included
in the table, and conseéuently, it may be claimed that all the
factors have a unique impact_on'the.sentenciqg décision. of |
course, the magnitude of this imﬁact'varies from factor to fac-
‘tpr. For instance, in Model I, the coefficient for the effect
of the nqmber of prior convictions is .22, and the coefficient
representing the impact of the.number'of.charges against the

felon is .04. This means that the former is a much more important
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determinant than the latter. In fact, they are at oppbsite
extremes in terms of importance, since nﬁmbe; of prior con-
victions has the largest standardized coefficient, while the
number of charges has the smallest. |

In géneral, all the coefficienté can be inﬂerpreted in
this way. The larger the coefficien;; the more important the
factor to which it applies. ‘Thus> the factors have been listed
in declining order of impoftaqce. If two coefficients are
equal , then the variables are of approximatély equal impor-

taﬁce, and the order in which they are presented is determined

" by the statistical significance of the coefficient. Signifi-

cance is indicated by the asterisks alongside each coefficient,
Two asterisks indicate a very high level of significance; a

single asterisk indicates a lower but nevertheless acceptable

level of significance. In general, the greater the statistical

'significance, the more confident one can be about the findings.

The most important'queStion addféssed by the statiétics
at the bottom of Table VI;Z is the extent to which the analysis
resﬁlts‘in a correct interpretation of'the in/out decision.
This question is answered by the statistics specifying the per-

centage of decisions which, on the basis of the coefficients

presented in the table, could have been correctly predicted.

For Model I, this figure is 61.2, which means that an applica- .
tion of the coefficients in the table to the cases that formed

the basis for this study would have correctly predicted the

~judges' decisions 61.2 percent of the.time.
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This discussion of the PROBIT technlque has been delib-
erately brief, and has, in fact, 1gnoxed somf of the statis-
tics presented in Tables VI-2 and VI—3. Additional informa—‘
tion, with references, is presentéd in Appendix C. 1It is
hoped that this short presentation has provided a frame@ork

for the following discussion.

2.  Discussion of Table VI-2

Statistics for two separate models of the first stage

of the sentencing decision are presented in Table VI-2. .Model

I incorporates all the variables from Table VI-1; Model II
consists of the four most important independent.variab%es
from Model I (prior conviction record, prior arrest record,
judge incarceration rate, and statuﬁory maximum’ sentence) .
The reason for the presentation of two models is as fol-
lows. Model I is the most successful predictor of the in/out

decision (61.2 percent correct); Model II, a simpler version

of I, provides a basis for comparison of the effect of the

four most important variables with thgt of the five least im;
portant.. Each of the models will be briefly discussed.

a. Model I; The independent variables in the Model I
column -of the table are listed in declining oraer of impor-
tance, as determined by the_étandardized coefficients (Bs).
As was stated preéviously, the nine variables included in the
model are those that produced the most successful predictions
of the in/out de0151on. This means Lhat if the weights in

the model had been applied to -the 1@665 cases before sentence
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Table.VI-2
PROBIT Analysis of the In/Out Decision ,

Model 1 ’ Model II

Maximum Standardized -Maxihum Standardized
Likelihood Coefficient | Likelihood Coefficient
" Independent Variables Estimate (Estimated) Estimate (Estimate)
Number of Prior Convictions .32 22%% |35 24+
Number of Prior Arrests .23 L 20% .24 ,20%*

" Judge Incarceration Rate C 002 J19%% . 002 20%
Statutory Maximum Sentence .14 L15%* .20 L 22%*
Release Type .32 » VAL
Anti-person Offense : ‘ .25 LI1F
Pled .22 .08*

Age of Felon 07 .05
Number of Charges 11 .04
22 % LLR (cHI?) 391, 5%* (9df) 307,.3%*% (4dF)
Estimated R | 20 » .27
Percent Predicted Correctly . 6l.2 o 60.0
VImprOVEment Over Prediction : ’ L |

Based on Chance . 27.9 . . 26.7
gl e

*Significant at .05 level or better
**Significant at .01 level or better-
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based on the application of those weights, then 61.2 berbent
of the time the model would have correctjy p;edicted the sen-
tence given by the judge. Compared with the prediction that
could have been made if the cases weré distribu&ed randomly--
that is, one-third in each of ﬁhe thfee sentencé categories---
this figure leads to an improvement iﬁ prediction success of
27.9 percent. Of course, if the distribution of the c=ses
across each of the three paths was kﬁown, then it would be
possible to predict that all cases were giQen the sentence
rebresented by the most'freéuent category;—in this instance,
" incarceration at a raﬁe of 43 percent--and therefore the
improvement made by the model compared with this prediction
is 18.3 perceht. | |

One of the significant aspects of this model is the fac£
‘that--with the exception of the age of the felon and the judge
‘incarceration rate--all of the yariabies,are legal in nature.
That is, they reflect eithef the criﬁinal record of Ehe'défen—‘
dant or offegse¥based characteristics. In'fact, siﬁce the model
is predicting the possibility of alterﬁative incarceration as
well as an “"out" sentence and an "in" sentence, age is also
legal in nature }h at least one sense—;the Federal Youth Cor-
‘rections Act, upon which most~qf the alternative incarcera-
tion sentenées are based, specifies that age is 'a criterion
for the decision. The model suggests'that‘the prior criminal

'reéord of the felon is slightly mote important than phe‘judge
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incarceration rate, which in turn is somthat more important than
the statutory maximum'sentenceﬂ Othef va}iqples make sﬁccessively
smaller contributioﬁs.

Of particular interest is the clear impo;tance of the number
bf previous arrests.4 ~Although the number of prior convictidns
.is also included in the model, and although conviction record is
slightly more important than arrest record, it is still the case
that prior afrest record'éppears to pe more important than the
statutory max imum sentehce, the tafget'of the offense (antipefson
or not), and the number of qharges. It should be pointed out, how-
ever, that the effects éf these offensée variables are to some ex-
tent dispersed due to the fact that there are éeveral of them.
'Caution in interpretation is therefore in order.

In Chapter Vv, judges Qere divided into two groups on the
basis of their incarceration rates, and this division was used
'as the basis for the "judge incarceratioh.rate“ included in the
'analysis in that chapter. .In the PROBIT analysis, however, the
'aétual judge incarceration rate was employed, thus‘providing a

more complete picture of judge effect. In addition, in order

4In considering the impact of arrest record on the sentence,
it shoilld be noted that prior arrests are properly considered
'in deteirmining sentence (along with any other available infor-
mation on the defendant's life-style,. conduct, mental atti-
tudes, and moral propensities), even if no conviction resulted
from them. Williams v. Oklahoma, 358 U.S. 576 (1959); Williams
v. New York, 336 U.S. 241 (1949); United States v. Sheppard,
462 F. 2d 279 (D.C. Cir.), cert., denied, 409 U.S. 985 (1972);
United States v. Sweig, 454 F.2d 181 (2nd Cir. 1972); 18 U.S.
. Code §3577. A judge may not, of course, properly rely on
misinformation, United States v. Tucker, 405 U.S. 443 (1972).
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to test further the extent to which differences in incarcera-
tion rates between judges could be ac¢counted for by differ-
ences in their caéerload mixture and defendafit type, a PROBIT
analysis of the incaréeration réte was conducted, using the
eight nonjudge variables listed in Table VI-2. The results
confirmed the conclusions drawn in Chapter V. When judges
were diviéed into high and low groupsé it was possible to pre-
dict correctly only 56 percent of the time whethér a judge
belonged in the high group or the iow1groﬁp. This is only a
6 percenﬁ improvement over chance, and virtually no impréve—
ment over a prediction of the most frequent category. When
the judges were divided into four groups, prediction success
was lé percent better than chance, but again very little bet-
ter than predicting the ﬁost frequent category. ‘

| This PROBIT analysis of the incarceration rate confirmed
that the sentence given is, to some extent, dependent on who
gives-it. It also lends weight to the idea that the iﬁcarcef—
ation rate measﬁres, locsely, the sentencing philosophy of the
judge.‘ The size and the significance of the standardized judge
rate coefficient in Table VI-2 ﬁrovides‘further support for
the claim that the judge has a uﬂique impact onh the éentencing
decision. If an offender is sentenced by one of the judges in
the group witﬁ a,relatiyely'high incarcération rate, then that
offender is more likely to be incarcerated than another offend-
er who committgd a similar offense, h;d a comparable record,

was of the same age, entered the same kind of plea, and who was
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éentenced~by a judge from the group with a relatively low incar-

ceration rate. In other words, some sentenbng variation exists
that appears to be due solely to diffe?encés between judges.

b, Model II. 1In the interest of parsimon?, Modgl I was
reduced to the four most important variables and reestimated.‘
The purpose in doing this was to asseés the importance of those
fodr variables, relative to the nine.t£a£ were inéluded in Model
I, and to see whether a simpler model Eould be used without much
loss of.predictive sﬁccess.. |

The statistics for Model II indicate that.prior conviction
record, statutory maximum sentence, prior arrest record, and
judge incarceration rate--in that order of importance--can be
used to predict sucéessfully‘60 percent of the in/out decisions.
This is only 1.2 percent less successful than the larger moael

and indicates .that the five excluded variables made a minimal

‘contribution to the overall equation. There is a change in the

relative magnitude of the standardized coefficients for the four
variables. Prior conviction record is still the‘host important
variable, but the statuto;f maximum sentence is slightly more
importapt than either the number of érior arrests or the judge
incarceration rate. This changelsupports the observation made

in the discussion of Model I that the impact -of offense charac-

teristics was dispersed across several variables. Now it is

more concentrated, and as a consequence the statutory maximum

sentence-increases in predictive power.
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3. summary

The in/out décision appears to be most heavily influenced
by the prior criminal.record of fhe offender, the statutory max-
imum for the offense, and the philosophy of the judge imposing
the sentence. Less important, but still making a contribution,
are the offense type, the release type} the age'of the felon,
the type of plea that is entered, and‘the4number’of &harges
in the case. No other variables wefe bf.éonsequence. The model
suctessfully predicts slightly more thaﬁ 61 percent of tﬁe de-
cisigns. Expressing it another way, it is wrong 39 percent of
the time. This implies that a good deal of the &ariatfon in
the decision is‘due to factors othexr than those'considered.
here.
c. | ANALYSIS OF THE SENTENCE LERGTH

Table VI-3 presents inforﬁation similar to that just dis-
cussed, but the decision being investigated is the second stage
of the sentenciﬁg process. . Frequencies for/the five categories,
of the decision were presented in Table VI-2. Two models were
again estimated.  1In the sense'fhat it ié more difficult to pre-
dict decisions across five éategofies than it is acrﬁss three,
it is to be expected that the overall success of the model yill
be less than ﬁhat of the model developea fbr the in/out decision.
This expectation is confirmed by the fact that only 40.8 percent
of the length-of-sentence decisions were predicted correctly by
Model III. Nevertheléss, the improvement over a prediction based

on chance is above 20.8 percent, and -the improvement over a
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PROBIT Analysis of Sentence Length

Independent Variables

Statutory Maximum Sentence
Number of Previous Convictions
Release Type ‘
Judge Incarceration Rate
Number of Charges

Type of Plea

Injury or Death

-2 X LLR(CHI?)
Estimated R2 ,
Percent Predicted Correctly

Improvement Over Prediction
‘Based on Chance .

Improvement Over Prediction
_of Most Frequent Category

Table VI-3

PROBIT Estimates -

" Model III Model IV

Maximum Standardized Ma x i mum Standardized
LikeTihood Coefficient Likelihood Coefficient
Estimate (Estimated) Estimate (Estimated)

.54 .51** .61 L56%*

157 L10%

.53 L17%* .63 .. 20%*

-.001 - -.08*
37 i12%
.41 CL14% .43 L 14%%

.36 .12

346, 3%*(7df)
.43
40.8

20.8

12.8

_ *Significant at .05 level or better
. **Significant at .01 level or better
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prediction based on the most freqguent category (a sentence with
a oﬁe—year minimum) is 12.8.§ercent. |

.Table VI-3 has several striking féaturesi, First, the stat-
utory maximum sentence is the most important prédictive factor,
by a considerable margin. The standardized coefficienfs of .51
in Model III and .56 in Model IV dominéﬁe the equations. 1In
addition,lother variables tha£ were iméoftant for the predic-
tion of the in/nut decision have liftlé relevanée here. The
prior conviction recotd; which was ranked first in.Models I
and II, is sixth in Model III. Prior .arrest récord had a stan-
dardized coefficient of .01, which does not even merit inclusion
in the table.

A further surpfi§ing elément is the reduction in size and
reversal in sign of the coefficient fpr the judge incarceration
rate. This fa;tor was strongly and positively associated with
the in/out decision--that is, incarceration was more likely
if the judgg was from the group with the highest incarceration
rate, even if other factors were equivalent. HowéVer, it is neg-’
atively and weakly associated with £he deéiéion about length
of sentence. This means that the.groﬁé of judges who are more
likely to give “in" senténces are'nevefthéless likely to give
shorter "in" sentences than the other group. ,This finding was
verified by examining the proportion of "in" sen£ences for each
judge group that had minimums of threéﬂyears or longer. The 13
judges with the higher éveragelincarperation rate gave éuch sen-

tences 32.8 percent of the time, compared with 36.3 percent for -
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the other group. This difference is small, but it is indepen-

dent of the influence 0of other factors, as is demonstrated by

/)

the fact that the cdefficient in the PROBIT table is significant,

and is bnly slightly less important than the felon's number of
previous convictions. | o

TWO pther,variables, of lésser importance in the in/out
analysis, have taken over the positioﬁs held by prior criminal
record and judge incarceration réte in Models I and II. These
are the pretrial release type, and thé.type of plea entered.
Though the coefficients for these factors do not compare in
size with that of the statuﬁory max imum séntence, they never-
", theless make a significant contribution to the predictive suc-
éess of the model., It was observed earlier that the release
fype is consiaered.a substitute meagure for the felon's commu-
nit& and home ties, and the relationship in the table suggests
.that a felon with such ties is likely to be given a shorter
‘term of incarceration. The relationship.of the type of plea
can be interpreted as an indication £hat——for a giVeﬁ convic-
tion chargé-:shérter sentences'are4likely'to be gi&en to those
‘who‘plead guilty. Judge Harold H. Greéne, Chief Judge of the
Super ior Court at the time of the study, has advised that this
is Court policy:' |

The Court in general follows the ABA guidelines which

recommend that sentencing considération be given to

those who plead guilty. If the judgés follow that

standard, . . .. individuals who plead guilty are

likely to be.given sentencing consideration because
of the plea.: :

5Coinmunication to INSLAW,‘Decembér 29; 1977.
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In complementary INSLAW research, it was demonstrated,
in fact, that such consideration is morp'iikely.to take place

6  That find-

for robberies than for any other felony offensg.
ing is consistent with the one presented here. Almost one-
third of the cases considered in Models III and IV were robber-
ies,'7 and, consequently, it is to be éxgected that their iﬁpact
on the overall equation would be great.

When the three most prominent Qariables are‘qonsidered
separatély from the 6thérs (Model 1IV), éhe resuiting predic-
tion success rate suffers only a slight drop (fﬁoﬁ 40.8 percent
to 39.1 percent). The estimated R2 actually increases. 1In
other words, the contribution of prior criminal record, juage
incarceration rate,.number of charges, and the incidence of
injury or death amounts to 1.7 percent of the prediction suc-
cess of Model.III.. | |
'D.  SUMMARY

- Two general conclusions may be dfawn from the analyéis
presented in this chapter. First, of all the variables in-
cluded in the study, thosé.that proved to be most important
for the prediction and explanation of ‘the senténcing decision
are primarily legal in.natufe. Second,-théugh the modéls‘

develop a prediction success raté that is considerably better

6William M. Rhodes, Plea Bargaining: Who Gains? Who Loses?
PROMIS Research Publication no. 14 (INSLAW, 1978, forthcoming).

%

7
sulted in incarceration. These 218 cases.constitute 32 percent
of all incarcerations in this analysis. -

.
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than chance, and is also better than predictions based on
frequency distributions, a large proéortion ofkthe variation
in the sentencing decision is still unexplaihed. Consequentiy,
while it is fair to say that in the Superior Court of the Dis-
trict of Columbia the kind of variation that exists derives

in part from legally based factors, aﬁd may, in this sense,

be classified as Qarranted variation, .all of the characteris-
tics of the offense, the felon, and the judge do not predict
the decision completely successfully. This is equivalent to
the.statement that factors other than those considered in this
study account for the unexélained variation. .

Since the data base with respect to the offense is rela-
tively comprehensive, and since information has been developed
on the prior record and the personal characteristics of the
defendant (see Appendix B), it. seems likely that unmeasured
differences between judges and between probation officers
makiné recommendétions to. judges account for some and perhaps
most of the variation not explained by these models. In Chapfer'
v, factors such as the age, sex, race; and experience of the
judge seemed to be of littlg relevance to ﬁhe decision, and
this was substantiated by the analysis invthis'chapter. How-
ever, it was alsd observed ;Hat judge incarceration rates and
decisions about sentence length vary in ways that are not due
to different case loads or different £ypes of defendant. This

suggests that other judge characteristics--such as sentencing

philosophy--would have greater- explanatory value than those on
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which information was available. .Of'cburse, it is also probable
thaf the unmeasured defendant-based characteristics mentioned
in the conceptual framework in Chapter II Qouid,account for
some of the unexplained variatioﬁ. |

There is some evidence that the judgés themselves see sen-
tencing philosophy as an important féC§or in variation. 1In a
recent interview, one Superior Court judge said: " ...everyone
haé his own sentencing .philosophy and‘eyery judge .is an individ-
val judge. I don't know what the other judges are doing."8 It
is not clear, of course, that this paLticular-—ér any other--
judge would change the sentencing decisions he or she makes
if what other judges are doing--or had done--was known, but it
suggests a perceived need for more and bet£er information on
sentencing than has generally been available in the past. The
next chapter focuses on this need and'sugggsﬁs a method by
which information on sentencing could be communicated to the

jﬁdges.

8Dav1d Pike and Thomas Crosby, “Judglng the Judges," The Wash-

ington StaL, January 19, 1978.
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ViI. CONCLUSION ANﬁ POLICY IMPLICATIONS

. /
One of the primary objectives of this report has been to

provide an empirically based assessmenﬁ.of past»sentencing
practices in the Superior Court of the Distric£ of Columbia.
Achievement of this objective has been approached by the ex-
amination of the individual relat;onship between a comprehen-
sive set of féctors and thé_sentencé, and the incorporation
of those factors into a modei of the sénten;ing decision. A
segondary objective is to consider how the information pro-
vided by this,assessment'can'be utilized Sy judges in making
"sentencing decisions in the future. Before discussing the
wéy in which this might be accomplished, a brief review of the
general findiﬂgs of the‘réport is présented.
A, REVIEW OF STUDY FINDINGS

The analysis has demonstrated that the nature of the of-
,fense for which the felon is convicted and the prior criminal
record of the defendant strongly affeét the sentencing decision.
».The‘latter.was the most importaﬁt détegminént for the in/out
decision, while the former--represented by statutory maximum
sentence for the cénvictgd charge~—wés most important for the
decision about sen£ence lerigth. It is believed that the statu-
tory‘maximum'influenced the decisién in two separate but rela-
ted ways. First, the existenée of a'maximdm cleafly constrains
the range of sentences that can be giveﬁ'for a particular charge.

_As a‘conSequence, it is inevitable that it will be statistically
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associated with the sentence distribution. Second, however,
it is also believed that the variable as construcfed in this
study provides a méasure of the seriousness of the offense
that is perhaps superior to the bther offense characteristics
that were included. With respect to the prior criminal record
of the felon, the number of previous. arrests and convictions
were both strongly associated‘with theifirst stage of the sen-
tencing process. That is, the larger the number of prior con-
‘ victions or arrests, the greater thé likeiihood of a sentence
involving incarceration. However, when decisions about tﬁe.
length of incarceration weré examined, prior conviction rec-
ord declined in importance, relative to the statutory maximum
sentenée for the convicted charge, and prior arrest record.
beéame insignificant. |

Precisely the opposite happened to the release type and
the type of plea. "'These variables were a good deal less im-
portant than prior record.and judge incarceration rate4when
the in/out decision was analyzed, but they were more impor-
tant iﬁfluences on the length of incarceration.

It was also demonstrated, in Chapte#s V and VI, that
considerable sentencing variation existed between juéges, and
that a good deal of this variation could not be attributed
to differenceé in the type of case load.or the type of defen-
dant with which the judges were confronted. For instance, when
the judges who:sentenced 20 or more fé;ons wvere divided into

two groups on the basis of their incarceration rates, it was
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4found that, on the average, the group with the Highef incar-~
ceration rates gave ""in" sentences 68.9 berc;nt of the time,
and the group with lower incarceration'rates did so 46.0 per-
cent of the time., Interestingly, it wés notéd'fhaﬁ the group
‘of judges with the highest avefage igcarceratioﬂ rate tended
nevertheless to give shortef “in“ sehfencps than the other
group. Again, this tendeqcy was Iargely independent of theA
kind of offense for which één?encing'was taking place, and
of the kind of defendant on whom sentenciné was being im-
pdsed. |

In summéry, then; the fact that the seriousness of the
.offense and the ptior conviction record of the defendant were
mgst important in determining the sentencing decision implies
that the kind of variation that existed is in part justifi-
able. That is to say, 1t is reasonable, both from a legal
‘and a philosophical point of view, té'thiﬁk in terms of more
sevére senteﬁces being éivén to defeﬁdants committing'mére
serious offenses and haviﬁg a more serious. history of crim-
inaiity, Nevertheless, further variation existed that was
not accounted for by these factors. ' This was demonstrated by
the comparison of the sentencing préctices of the judges, and
by the limited d;gree to which the models of decision making
were able to predict the kind of senténces imposed. 1If all
the variation in sehtences‘were due to ﬁhe.vapiables included
in the study, then the prediétion success rate of the.mddels

~would have been much higher. 'That it.is not, indicates that
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-offenders with similar backgrbuﬁds, convicted of similap of-
fenses, do not necegsérily receive simila; sentences. This
sort of variation--generally considered unwarranted--has
prompted most of the current criticishé of the -sentencing
process in the United States. It is-also the kind of varia-
tion that the éentencing guidelinés approach, which was dis-
cussed in Chapters I and II, seeks to miﬂimize. The following
section considers how thé’findings.of this report might'be.
used to implement a guiaelineé policy.
B. A SUGGESTED GUIDELI.NES,APPROACH

One way in which control of the kind of variation just
identified can be established is by specifying within a.given
coﬁrt system a set of norms based on the priof sentencing
practices of that couft. In a sedsé,'previous decisions rep-
resent the collective judgment of ﬁhe judges in the court.
:in most courts, this experience is largely hidden. However,
a.guidélines approéch could bring it to iight.. For instapce,
if it were.possible to identify for a judge in a sentencing
situation the nature of past sentences given by other judges
in the.same‘couft to offenders with similar offense character-
istics and Similag criminal histories, then the judge could |
makg a decision that was consiétent with those past sentences.l

An example ¢f the kind of data that could be provided to the

lIn the District of Columbia Superior Court, the mechanism
for doing this is in part already in existence. For each

case PROMIS produces data on a large number of factors that
" are relevant to future sentencing decisions, and it is pos-
sible to develop the remainder of the.information that is (cont.).
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judge at the time of sentencing is presented in Figure VII-1.
This is a proposed format for the expréssibn of én hiétofical
. . /
sentencing profile; it includes information on the age, sex,
number of prior convictions, type of brior conviction, and
éharge record fcor the current offense, as we]l.as data on
éentences Amposed on felons convictea of this kigd of offense
and with this kind of prior criminal history over a predeter-
mined period of time prior to the imposition of current sen-
tence. More, or less, ihforﬁation doﬁld be provided than is
contained in this format, 1In addition, if the period of time
over which the sentencing hiétory of the éourt is maintained
'-is long enough, then a highly reliable profile could be devel-
oﬁed. For instance,.in the seﬁtencing profile on this chart,
theidefendant‘sample siée‘is 168. Thése cases represent the
armed robbery convictions handed down during the period of
th;s study. Few other charge tYpes had this many convictions.
‘Most, in fact, had very.few, Consequeﬁtly, one year wou}d not
be a long enough period of time to deﬁelop a meanihgfﬁl pro-
-.filg for the majority of the seﬁtenéing deéisibns jﬁdges have
to make. This does not deny the utility of the approach, but

it does require careful examination of the volume of cases of

needed. Other jurisdictions that alréady_use FROMIS, or a
similar system, would also be able to implement a guidelines
approach with littlé difficulty, though time might be needed
to establish an appropriate data base. Nonautomated jurisdic-~
tions could establish guidelines through one-time projects

to analyze past sentencing practices. Review could then be
conducted as and when necessary. '
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FIGURE VII-1 ' : ,
A PROTOTYPE SENTENCING PROFILE '

DEFENDANT CHARACTERISTICS
NAME AGE  SEX #CONV FELONY MTST
DOE, JOHN 26 M 2 1 1

CASE DISPOSITION CHARACTERISTICS

LEAD GUILTY CHARGE OTHER GUILTY CHARGES . DISPOSITION TYPE

ARMD ROBBERY :  ADW | PLEA

HISTORICAL SENTENCING PROFILE

DEFENDANT SAMPLE SIZE: 168 : ' INCARCERATION DISTRIBUTION

, MIN SENT  MAX SENT
INCARCERAT ION | 56%
PROBATION, SUSPENDED 20% Low 1 YEAR 3 YEARS
. o MOST FREQUENT 5 YEARS 15 YEARS
_FINE 0%
HIGH 15 YEARS LIFE

ALTERNATIVE INCARCERATION 24%

. NOTE: DUE TO SMALL SAMPLE SIZE, OTHER GUILTY CHARGES.HAVE BEEN IGNORED.




particular types for which Séntenciné éecisions are made, ‘and
of the appropriate length of time over wﬁiph’ﬁaté would have
to be collected in order to provide an adeguate sample.

The document displayed in Figure VII-2 contains three kinds
of information. At the top of the form, éefendant characteris-
tics are’'listed. These are followed.b§ case disposition char-
écteristics and the historical sehteﬁcing profile, fhe profile
would be based on a sample of cases f&rAwhich the current defen-
dant and case disposition characteristics we}e comparable to
those for this case.

The information to be included in the form would be spec-
ified by the judiciary or the appropriate ;egiélative body.

The analysis conductéd in this report suggests that the most
salient information is the previous égiminal record of the de-
. fendant and tﬁe seriousness of the offense of conviction. How-
e?ep, other information éould be included, if desired. Thus,
for illustrétive purposes, the age and sex of the defendant
héve been included in the*prototypé'fofm,‘é]ong with otber
guilty charges and the kind of plea edtered.

AS noted, the actual profile presented in the figure is
drawn from the sentence distributidn fq& armed robbery convic-
tions during the study period. There were 1&8 Such cases. In-
.qarceration resulted in 56 percent of these cases, probation or
suspended sentence in 20 percent, andvglternativé incarceration
in 24 percent. Consequently, the judge who is-—for‘instance-—'

considering probation for an armed robbery case would immediately
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know that sentence is relatively rare for this kind of offense.
The profile implies then that mitigatinhg circumstances should
exist if probation is to be given. Otherwise, the sentence

‘would be at odds with the general trend of past decision making

by other judges. If a sentence involving some degree of incar-
ceration is decided upon, then the judée'could examine the in-
carceration distribution figures 5n ghé right-hand side of the
sentencing profile. These inform the judge that.the least se-
vere "in" sentence given in the past was l—té—3 years, and that
the most severe was 15 years-to-life (the statutory maximum for
this type of conviction). The sentence giveﬂ most freguently
was 5-to-15 years. The judge-ékamining.this préfile would there-
fore know the frequegcy with which "in" sentences have been
given, the upper and lower limits of.those sentences, and the
most frequentl& imposed sentence. Additional information could
bé provided, if desired. it would be possible, for instance, to
specify theAproportion of cases that were given the lowest, high-
est, or most freguent sentence. Moré detailed breakdowns of the
length of sentence could also be preséﬁted. Whatever was in-
cluded, the general accdmplishment of’the'profile would be to
offer the judge a framework within thcﬁ the §én£encing deci-
sion fof the current case could be placed.

| One shortcoming of this kind of épproach needs to be
stated. In general, it might be argued. that the ﬁore precise
the profile, the better the guideliﬁe‘it brovides. For in-

stance, in the illustration beihg used in Figure VII-1, it

VII-8




QWOUld be useful to know whether the prior conviction record

of -the defendant involved an-offepse'df violence., since this

-would be relevant for the statutory provisions that apply to

the case. However, each time an additional piece of information

is included, the profile tends to he based enfewer—cases tham ~~

otherwise. This can result in distorted statistics. Conse-
quently,'ft is necessary to build iﬁtQ'the design. of the proce-
dure for producing the prdfile safequards against thé presen-
tation of misleading data. .How this ﬁight work is illustrated
by the note a£ the bottom of the figure, which advises that
the other guilty charges have been ignored because the pro-
file based on them would have been too small to be useful.

It is anticipated that the guidelines document for which
Figure VII-1 is a model could be autoﬁatically produced as .soon

as conviction information was available. The document would

be prepared and included in the case file, or in a file main-

tained by the probation officer responsible for making recom-
méndations to the judge.- Thé document should be placed before
the judge at the time the probation officer's presentence re-
port is delivered. The judge would then have gvailable.both
é complete statement of the investigafion into the background
of the defendant and a profile of the way similar defendants
were sentenced in the past.‘ |

This approach could reduce variation in at least two ways.
first, the existence of a well—specified range of prior sen-

tences wéuld tend to channel ﬁhe sehtencing ideas of the judge
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who is looking for guidance. 1In this senée,,the instrument
would perform a funétion similar to the sentencing council
approach discussed in Chapter II.~vSeCQQd%_ﬁQL_th_igdgefwhb
has a'clear idea of the sentence he or she anticipates impos-
ing, the ihstrument would identify the degree to which that
senience corresponds to or deviates from the historical norm
for the court as a whole. 1In both instances, variation in the
overall sentencing practices of the court is likely to dimin-
ish. Sentencing variation, of course; is not reduced by the
mere‘existenqg of the instrument, since judges may not .feel
£he need to incorpérate the informatioﬁ brovided by it into
their sentencing decisions. However, the possibility of vol-
untary reduction is enhanced. Failing this, judicial discre-
tion in sentencing might very well be eliminated by legislative
actions. |

| Two final poinfs should be made, The guidelines approach
that has been outlined summarizes past sentencing practices
in the court and formalizes those practices into a strategy
for guiding the future decision making of juages. Obviously,
this approach wi;l not work unless judges feel the need for
such guidance. 1In addition, this institutionalization cf
past practice océurs whether that practice was good or bad.
In other words, a dominant but uhdesigable or incorrect sen-
tencing pattern could be given apparent approval simply by

the demonstration that it had'“always_been‘done in the past."
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This is not what the guidelines approa;h is intended to accom-
plish, but it ig what can result if the guiaéiinés are applied
mindlessly.

One way to address these two issues is to establish his-
torical sentencing profiles for majoyloffénse types and to
expose tﬂem to judicial copsideration.érior to implementation
of.the guidelines procedure. On £he basis of this considera-
tion, a ‘courtwide judicial policy with respect to the guide-
lines could be implemented. 1If the sentenciﬁg patterns for
any given type of offense were considered undesirable or mis-
leading by the judges involved in the revie&, then the guide-
lines for that offense could be adjusged accordingly. The
effect of doing this‘would be to designate a set of guidelines

with which judges could be comfortable; to make clear to the

-public that the judiciary has adopted a rational and consis-

tent basis for sentencing; and thereby to respond to and sat-
isfy the mounting expressions of discontent with the sentenc-

ing process.
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Source File

Variable #
Vi M1-020
V2 -025
V3 -030
V4 -075
V5 -095
V6 -115
V7 M2-020
V8 -038
V9 -039
V10 ~-055
v1l -060
vl12 ~065
V13 -080
V14 -080
V15 -100
V16 =115
V17 ~120
v1s -130
V19 =305
V20 ~-337
V21 =340
V22 =375
V23 -380
V24 =397
V25 -400
V26 -410
A\ ~-415
V28 -420
V29 -425
V30 -430
v3l -435
V32 ~-440
V33 -445
V34 -450
V35 -455
V36 -475
v37 =490
V38 ~-495
V39 =500
V40 -520
A\ ~-530
Va2 ~535
V43 =540

APPENDIX 8

VARIABLES USED IN ANALYSIS~

Data Sourcg: PROMIS

Sex

Race

Date of Birth

State of Birth _ _

State of Home Residence :
Quadrant (Home), if D.C..resident
Case Number

Crime Seriousness Score

Defendant Seriousness Score
Offense Quadrant

Qffense Datse

Offense Time )
Arrest Quadrant (NW, NE, SW, S5E)
Arrest State

Arrest. Date )

Stolen Property

Property/Evidence Pecovered
Number of Codefendants

Defense Attorney Type

Last Action Judge

Number of Charges

Release Tyve

Cash Bond

Final Action Reason

Final Action Date

Final Disposition

Weapon Possesgsed

Injury/Death?

Minor Injuries, number of victims
Treated, number of victims )
Hospitalized, number of victims
Killed, number of victims
Threats Made? -
Physical Force, number of victims
Display of Weapons, number threatened
Theft or Damage?

Dollar Value of Property. Damaged or Destroyed
Scene of Offense, arrested at or near
Local Resident?

Relationship to Victim
Exculpatory Evidence

Provocation by Victim
Participation by Victim .
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Source File

Variable ¢
V44 M2-545
V45 -560
V4o -565
Va7 -570
v4s -575
V438 ~-580
V50 ~585
V51 -59%0
V52 M4-065
V53 =070
V54 -075
V55 -85
V56 -090
V57 M4-065
V58 -070
V59 -075
V60 -085
vel =090
V62 M4-065
V63 -070
V64 -075
Vée5s -085
V66 -0990
V67 M4-065
V68 -070
V69 -075
V70 -085
V71 -090
V72 M4~-065
V73 ~070
V74 -075
V75 -085
V76  -090
V77 M4~065
v78 -070
V79 =075
v80 -085
V8l -090
V82 M6-025
v83 -025
V84 -025
V85 ~-025
V86 ~-025
v87 =025
V88 M6-160
V89 M6-130
V90 M6-~135
V91 M6-125

Data Source: PRIMIS (Cont'd.)

Victim Other Than Individual -
Defendant Arrested in Last Five Years?
Alias Ever Used? '
Previous Arrests, number
Crimes Against Persons, number
Most Recent Arrest, year
Second Recent Arrest, yzar
Third Recent Arrest, vear,
Court Charge Code, charge 1:
Final Action Date
Final Action Reason
Final .Prosecutor
Final Judge
Court Charge Code, charge 21
Final Action Date
Final Action Reason
Final Prosecutor
Final Judge
Court Charge Code, charge 3:
Final Action Date
Final Action Reason
Final Prosecutor
Final Judge
Court Charge Code, charge 4
Final Action Date
Final Action Reason
Final Prosecutor
Final Judge
Court Charge Code, charge 5:
Final Action Date
Final Action Reason
Final Prosecutor )
Final Judge
Court Charge Code, charge
Final Action Date :
Final Action Reason
Final Prosecutor
Final Judge
Witness-Victim Type, #1
Witness-Victim Type, #2
Witness-Victim Type, #3
Witness-Victim Type, #4 ..
Witness-Victim Type, #5
Witness-Victim Type, #6
Victim Has an Arrest Record?
Victim Sex '
Victim Age
V1ct1m Re51dent of D. C., length of time

N
e
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Source File
Variable #

V92
V922
V928
v92C
V92D
V92E
VO2F
V93
v93a
V94—
V104

V105
V106
V107
v1i08
V109
V110

V11l
V112
V113
V114
V115
V116
V117
V118
V119~
V120
V121
V122
V123

. V124
V125

' V126
V127
V128
V129
V130
V131

Data Sources: Biographical Records

Year Last Action Judge Appointed- :
Last Action Judge Georgetown University Graduate?
Last Action Judge Member of Local Bar?

Year of Birth of Last Action Judge

Last Action Judge a D.C. Resident?

Race of Last Action Judge

Sex of Last Action Judge

Sex of Final Prosecutor

Race of Final- Prosecutor

Data Recorded in Variables

V92 through V92F and in V93 and V93A were
recorded for each of a maximum of six charges

Data Source: D.C. Superior ngft Records

Most Serious Convicted Charge .
Minimum Sentence (¥rs., mos., or days)
Max imum Sentence (Y¥Yrs., mos., or davs)
Sentence Category

Minimum- Sentence (Days)

Maximum Sentence (Days)

Data Source: D.C. Bail Agency

Defendant Data:

Length of Residence

Living With

Address Verified

Formerly Lived With

Former Address Verified
Marital Status

Time in D.C.

Other D.C. Ties

Other Ties Verified
Employed

Income :
Employment Information Verified-
Length of Employment

Type of Employment

Prior Employment Verified
Length of Prior Employmant
Type of Prior Employment
Reason Left Job

Support, if unemployed
Education, in years
Record of Court Appearance
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Source File
Variable #

V132
V133
V134
V135
V136
V137
V138
v139
V140
V141
V142
V143
V144
V145
V146
V147
V148
. V149
V150
V151
V152
V153
V154
V155
T V156
V157,
V158
V159
V160
V161
V162
V163
V1ies '
V165
V166
V167
V168
V169
v170
V171
1172
V173
V174
V175

’}

Data Source: D.C. Bail ‘Agency (Cont'd.)

Outstanding Warrants

Number of Prior Convictions

Bail Agency Record

Reason for No Release Recommendatlon
Student

Year Most Recent Conv1ctlon

Year 2nd Most Recent Conviction

Year 3rd Most Recent Conviction

Minimum Sentence~-Most Recent Conviction
Minimum Sentence--2nd Most Recent Conviction

"Minimum Sentence-~-3rd Most Recent Conviction

Maximum Sentence~-Most Recent Conviction

Maximum Sentence--2nd Most Recent Conviction
Maximum Sentence--~3rd Most Recent Conviction

Charge Code--Most Recent Conviction

Charge Code--2nd Most Recent Conviction

Charge Code--3rd Most Recent Conviction

FYCA~-Most Recent Conviction

FYCA--2nd Most Recent Conviction

FYCA--3rd Most Recent Conviction

Date Paroled--Most Recent Conviction

Date Paroled--2nd Most Recent Conviction

Date Paroled--3rd Most Recent ‘Conviction

Length of Incarceration--Most Recent Conviction
Length of Incarceration--~2nd Most Recent Conviction
Length of Incarceration--3rd Most Recent Conviction

- Suspension Type-~Most Recent Conviction

Suspension Typve--2nd Most Recent Conviction
Suspension Type--3rd Most Recent Conviction
Probation--Most Recent Conviction
Probation--2nd Most Recent Conviction
Probation--3rd Most Recent Conviction

- Conditional Release--Cat., I
~ Conditional Release--Cat. II

Conditional Relzase--Cat. III
Conditional Release--Cat. V

Other ‘

Basis for No Release Recommendation

_ Work Release--Most Recent Conviction

Work Release--2nd Most Recent Conviction

Work Release-~=3rd Most Recent Conviction

Date to Halfway House--Most -Recent Conviction
Date to Halfway House--2nd Most Recent Conviction
Date to Halfway House--3rd ‘Most Recent Conviction




APPENDIX C

*PROBIT ANALYSIS

The technigue used'to analyze the two stages of the deci-
sion process is the Probit-estimator.: This technique, origi-
nally develeped by biometricians,l has:been incorporated
recently into social science inquiryz_and,is suitable as an
~estimator of an ordinal-level variable Qf'the kind being in-
vesfigatea here.

A formal expression of the kind of model to which Probit
can be applied is as follows:

. y = b0 + bl*l + b2x2 + ... * bkxk + e
in this model, y represents the decision being investigated,
while the X5 represent the characteristics believed to affect
thag decision. The coefficients bl—bk
appliéd to xl—xk‘;espectively in the assessment of the rela-

are the weights to be

tive impact of each of the variables. The intercept‘of the

model is.represented by bO' while e stands for the effects of

1See, especially, D.J. Finney, PROBIT Analysis (Cambridge:
Cambridge University Press, 1947).

2For the mathematical and programming bases of PROBIT, see:

R. McKelvey and W. Zavoina, "A Statistical Model for the Analy-
sis of Ordinal-Level Dependent Variables," Journal of Mathe-
matical Sociology 4(1975), pp. 103-120; and “An IBM Fortran

IV Program to Perform N-~Chotomous Multivariate Probit Analy-
sis," Behavioral Science 16 (March 1971), op. 18B6-87., See

also J. Aldrich and C.F. Cnudde, "Probing the Bounds of Con-
ventional Wisdom: A Comparison of Regression, Probit and
Discriminant Analysis,” American Journal of Political Science

3 (August 1975), pp. 571-608. For applicatilons, see T. Dung-
worth, "Discretion in the Juvenile Justice System: The Impact
"of Case Characteristics on Pre-~Hearing Detention,” New Research
in Criminology {Sage Publications, forthcoming, 1977).
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unspecified or excluded variables, as well as error due to
measurement.

This is the characteristic linear model}'in which the

‘unique effects of each of the variables are assumed to be

additive. The formal statement made abovg corresponds to the
following expression, in which the mathematical symbols are
replaced by the variables béing employed in this study:‘
Sentencing Decision = f(Offense Fécﬁors, Offender
Characteristics, Judqge
Characteristics)
In othef words, it is hypothesized that the decision is
detérmined by.elements in the three sourcass of variance or
disparity that Qere'identified in Cnaéter II of this revort,

and that were investigated in Chapters IV-VI. Waturally,

there are a number of variables within each of the three gen-

reral categories. Probit assumes that there exists an under-

lying lineaf association bétweén the dependent variable and
the independent variables} and that this underlying model
satisfies regression assumptions. Estimates are produced by
the method Qf maximum likelihood. That is, those estimates

that are more likely to have producéd_the observed data are

selected by the estimating procedure.

AAlthouéh Probit does not correspond precisely to regres-
sion in the development of coefficients and statistics, sev-

eral properties are analogous. First, it is possible to

| measure the overall fit of the model by the calculation of




an estimated Rz. This can be interpreted,'nogmally, in much

the same way as a cohparable regreésion goodness of fit mea-
sure. BSecond, the maximum likelihaod estimates (MLEs, here-
after)‘can be standardized in a manner:analogous to the
calculation of beta weights in regression through the esti-
mation of thé variance of the underlyirg 1inear'variable.3
itvis therefore possible to draw conclusions about the rela-
itﬁve.impo;tance of the set of independent variables included
in the model.
A final desirable property of the Probit program is that
" it calculates the pfoportion of cases pfedicted correctly by
the model. This permits a clear and'valuable interpretation,
since it thereby becomes possible to étaté precisely how well
the model would have done in predicting the decisions under
‘ study, had the weights developed by the model been applied
“to eacﬁ of the cases prior to sentencing. This implies that,
te the extent that sentenciné practices and case typeé have
remained stable, the weights could also be applied to future

sentencing decisions with comparable success rates.

”BMCKerey and Zavoina, "A Statistical Model for the Analysis
of Ordinal-Level Dependent Variables,® p. 120.
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