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"While the udge must not allow public or private demands for
vindictive punishment o swav him toward undue severity, he
must nut, on the other hand, allow the advanced thought of
science to sway hin toward a degree of clemency theat might
siiock the public conscience and bring the process of law into
disrespect."

Glveck, 1933
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"Every sentence imposed sends a man on an unknown journey:
and the Court, if it possesses any vision of justice, must
provide a reason for that journey. It must seek to impose
a sentence that balances the punitive demands of society
with the rehabilitative needs of the defendant. Granted,
frequently these are contradictory goals - sometimes almost
impossille ones - yet both aspects must be considered and
somehow achieved . . .[The needs of society requires some
form of punishment that will jolt him back into reality.
Unfortunately, the only way this Court kneows of impressing
him with the seriousness of his act is to impose some form
of incarceration, a 'taste of jail.' 1In addition to a. . .
period of jail, thie {ourt is equally convinced that such
a sentence would be meaningless unless immediately followed
by. . . [al period of judicial supervision."

Judge Louis Wallach in
People . Warren
360 N.Y.S. 2d at 965 (1374)
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EXECUTIVS SUMMARY

Wher an offender is fonnd guilty of a crime, there is
usually a certain deyree of latitude in the imposition of
a ganction. Such latitude ?rovides the judiciary with the
discretion to consider the interests of society and the
interests of the offender and to impose a peaalty which best
serves both interests. In most instances of serious crimes,
the choice is between incarceraticn or probation.

The split sentence, incarcera'ing the offender for part
of his sentence, suspending the remainder and placing him on
probacion, can serve as a viable alternative to the prison
versus probaticn dilemna. The split sentence attempts to

combine the advantages of probation with scme of the advan~

‘tages of incarceration. On the one hand, it attempts .to

avoid the long-term {rison commitment and subsequent harden-
ing of attitudes’ﬁhile af the same time providing constant
supervision for a short peripd of time. It is an alternative
designed to contribute toward meeting the goals of the
criminal justics ptocess - the protection of society, deter-
rence of thevcriminal through punishment and offender
rehabilitation.

Utilization of the split sentence became a formalized
federal practice with the passage in 1958 of the Federal
Split Sentence statute (18 U.S.C.A. Sec. 3651). Under this
law, an offender could bevééntencéd to a period of up to six

months of incarceration in a jail~type institution to be




followed by probation. Use of this disposition accounted for
5.6% of all convicted defendants who were sentenced in U.S.
District Courts in PY 1974,

At the state level, Califiornia was the first state to
authorize a spllt sentence when, in 1927, it enacted a stat-
urory provision permitting imprisonment in a county jail as
a conditi~n of probation. Since that time 111 of the states
exeept three have enacted z*atutory provisions authorizing
some form of split sentence. (This report takes an especially
close look at utilization of the sulie senter2e in California,
Ohio and Kentucky.)

In gercral, the split sentoence ray be autnorized in one
or mere of the following ways:

A. The court may gsuspuend the inpositior or execution

of the sentence in part and place the defendanc

on probatior after service of a designated perniod
of confinement.

B. The court may impose a period of imprisonnent as

maer -

L condition o1 probation.

C. The court may modify or reduce a sentence within

a specified period of time.

D. The court may ccrnmit an »ffender, prior to sentenc-

ing, Lo a state or other diagnostic facility for

diagnosis and recommendation for sentencs.

E. The court may re-sentence an oifender, who is

already serving a term of imprisonment, to a

period of probation.




All things considered, it is the majority opinion of
those porsons associated with split sentence programs in the
United ftates, at the federal and state levels, that this
option 15 a workable and cffective sentencing alternative in
dealing with ¢ertain offendeis. The major argumant regard-
"ng the split sentence, besides any philoscphical argument
against its use, relates to a critical analysis of its
administration aril thn gencral lack of evaluation of its
effectiveness.

Throughout ite history as & sestencing alternative, the
split sentence has been subject to judicial interpretation.
Although split s2ntence provisions have been upheld in federal
and state courts, such a disposition might or might not
be unheld in the abksence of a specific statute or legislative
intent. (%his report examines the many issues relative to
‘the snl.t sentence that the judiciary have ruled on and closely
exemines the fairly extensive judicial construction that has
been yiven to the Ohio shock probalion statute.)

Utilization of the split senterze represented 3.3% of
all conv.cted defendants sentenced in Georgia District Courcs
in FY 1976, An analysis of the dats on i1ts usage clearly
indicates that it ha~ kzoun deilized in Genrala as an alter-
native to longer periods of incarceration and not as an

alternative to probation.

Shock vrobation programs (a form of split sentence)
presently are utilized in three oi Georgia's correctional

institutions. Thg most freqgientiy used program involves




taking a probationer, who is on the verge of having his
probation revoked, to ar inscitution for a period of time
and allowing h.i to go thiough a mock entry into the insti-
tution as well as seeing the functions of the institution
during the day. The goal of the program is to make'these
offenders more aware of the realities of imprisonment and in
so doing encourage them that it is more beneficial for themn
to abide by thecir conaitions of probation than te risk
revocation and subsequent imprisonment.

The vast majority of Georgia correc*tional persopnel
(Probation/Parole Supcrvisors, Institution Superintendents,
etc.) feel that such a program can sarve as an effective
deterrent Moreover, it will lessen the chances of recid-
ivism, strengthen the concept of outside supervision and be
of particular benefit to young offenders, first offenders
and other offenders who have not spent any time in priscon
and who are having difficully adjusting to the conditions
of their probation.

It is felt that the overall success of split sentence
and shock probation piograms in ceoruia will depend, to
a large degree, on a close liaison hetween the court, the
institution and the probation office. If these programs
continue to contribute toward a reduction in the revocation

of probationers, ‘the monetary savings can be substantial

because che costs of incarceration are far in excess of the

coste of supervision. Furthermore, the pnrograms can act as

o pre . e e wad ——

deterrents to future criminal activity, and in so doing
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contribute to a relieving ol the problem of overcrowding in
the ingtitutions.

Corcluding that the spiit gsentence can provide a very
viable alternative to the judiciary when sentencing offenders
to a correctional facility f£or an extended period of time or

immadiately placing them on probation would be inappropriate,

this report makes the f£ollowing major rocommendations:

I. THAT UTILIZATION OF THE SPLIT SENTENCE BE EXPANDLD

IN GEORGIA TO INCLUDE AN ARRAY OF OPTIONS

A. The Trad.cional Split Sentence

B. Pecst-Incarceration Probation

C. Pre-Sentence Diagnastic Refarral

D. Inposition of a Period of Imprisonment

as a Condition of Probation

-THAT SHOCK PROBATION PROGRAMS BE EXPANDED INTO

ADDITIONAL APPROPRIATE GEORGIA CORRECTIOWAL

INSTITUTIONS

~THAT A TASK FORCE BE B3STABLISHED, CONSISTING OF

THOSE PARTIES WHO WILL AFFECT AND BE AFFECTED BY

SUCH A FROPOSED COURSE QF ACTION, TO DEVELOP

STATUTORY LEGISLATION AND PROGRAM OPERATING

POLICIES AND PROCEDURES

~-THAT EVALUATIVE MECHANISMS BE BUILT INTO ALL SPLIT

SENTENCE AND SHOCK PROBATION PROGRAMS THAT ARZ

CREATED OR MODIFIED THRCUGH THE ACTIONS OF THE

TASK FORCE SQ THAT THE EFFECTIVENESS OF SUCH

PROGR:.MS CAN BE MEASURED
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II. THAT THE JULDICIARY AND DEPARTMENT OF OFFENDER REHABIL~-

ITATION BECOME MORE ACTIVE IN PROVIDING THE PUBLIC WITH

JNFORMATION ON CORRECTIONAL PROGRAMS, SUCH A3 SHOCK

PROBATION

-THAT Tili LLPARTMENT OF OFFENDER REHABILITATION DEVELOP

A HMEDIA PRESENTATION WHICH EXPLAINS THE SHOCK PROBA-

TION PROGRAM BY SHOWING EXCERPTS OF ALL FACETS OF

THE PROGRAM FOR TRAINING AND EDUCATICNAL PURPOSES

III. THAT PRE-SENTENCE REPORTS, IN GENERAL, BE REQUIRED

IN GEORGIA AS A GUIDE IN SENTENCING DECISIOND

IV. THAT COMPREHENSIVE STATEWIDE DATA ON SENTENCING

DISPOSITIONS OF DEFENDANTE CONVICTED IN GECRGIA

STATE COURTS BE DEVELOPED
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AUTHOR'S NOTE

Since the split scontence, by detinitiorn, is a sentenc-
ing alternative to be used by the court, the major user group
of this document is scen to bLe the gydigigfx. The meterial
herein contained can acquaint unfamiliar judges with the
veriocus forms of the split sentence and the judicial inter-
pretation that certain facets of this disposition have
received. Moreover, the enumeration of relevant federal and
state case law contained in Appendix Ccan bLe utilized to document
precedent if and when certain as.ects of the split sentence
receive future scrutine by the courts and hopefully will
result in a substantial savings that would otherwise be
expended on legal recearch into this area of the law. For

similar reasons, the Offire of the Attorneys General »f the

states is also seen to be a major user group of this document.
Additionally, the statutory provisions which authorize a
split sentence, as listed in Appendix B, can be cxamined by

other states (Legislatures, Task Forces. etc.) and, where

appropriate, used as models for any contemplated charges in
statutes o. this type. It is felt that the compilation of
these relevant statutory provisions in Apuendix B will result
in a substantial ravings on rescarch that would otherwise have
been reauired in this reyard.

The state Departments of Correction can similarly use the

information in this report if they desire to programmaticallwv
adopt shock probation as a workable program in their jurisdic-
tion. Furthermore, the comprehensive Bibliography of material
relating to the split sentence, compiled for tLhis report, can

be utilized by future researchers in this field.







"Inmyopinion, this legislative grant of power . empowering
the court, as a condition of probation, to exact county
jail incarceration] was merely an attempt to place in the
hands of the trial court, additional options in handling the
criminal who is not eatitled to clear probation, but is
also not entitled to state prison incarceration."

from Judge Jacocbson's dissent in
State v. Fuentes 549 P. 24 at 232
(Arizona, 1976)







INTRODUCTION

The use of probation in the United States, as an altern-
ative to incarceration in certain cases, began in Massachusetts
in the late 1800's. By 1915, 33 states authorized its use
and in 1925 Cungress authorized probation in the federal
courts. Every state, by 1957, had enacted a pruhation law
which applied to adult offenders. (Emory Law‘Journal, 1975)

The granting of probation attaches conditions to the
continued freedom of the probationer, and theses conditions
are generally the standards against which that freedom and
definitions of successful or unsuccessful probation are
measured. Conditions of probation generally may be divided
into general and specific, or special conditions. General
conditions are applicable to all probationers, and special
conditions may be imposed in a given case. (Carter, et.al.,
1975)

The traditional definiticn of probation as a disposition
which allows a convicted person to remain at liberty in the

community subject to his meeting certain conditions and

requirement.s has, over time, been modified in certain inscances

to include a p -iod of incarceration as a condition of proba-
tion. This practice of combining a jail or prison sentence
with a period of probation had its oricin‘'in Belgium in

1883 and has been used for many years in the United States

by some federal and state judges. [For use in this report,

the terms comhination sentence, split sentence, mixed




sentence, and jail as a condition of probation are to
be considered synonymous except where indicated to the
contrary.]

Neither probation nor incarceration by its=elf may be a
viable or effective approach to crime control. Although the
success rate of offenders on probation is relatively high,
probation may not have been the appropriate sanction for
those offenders who do not succeed on it. These "failures"
may have needed the prison experience, treatment or super-
vision; their experience and backgrourd ‘iay nave required
more structure than the minimal contact afforded through
straight probation. (Friday, et.al., 1974)

The split sentence attempts to combine the advantages
of probation with some of the advantages of incarceration.
On the one hand, it attempts to avoid the long-term prison
commitment and subsequent hardening of atticudes while at
the same time providing constant supervision for a short
period of time. It is an alternative designed to contribute
toward meeting the go'als of the criminal justice process - the
protection of society, deterrence of the criminal through
punishment, and offerder rehabilitation.

The rationale behind this technique is to "shock" the
offender into becoming fully aware of the harsh r-zualities
of prison life, including the rigors of the prison culture,
the loss of freedom, the separation from family and friends,
etc. Thus,the shocking experience of a short prison term

should serve to motivate him to successfully abide by the
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conditions ¥ his probation and act as » dcterrent to furthex

crimes since, thsoretically, a man is less likely to commitf. ar
act when he knows that it will lead to unpleasant consequences

for himself.

Most of the arguments supportirg or criticizing the use
of the split sentence seem to ke based on the philosophical or
practical implications of its use, rather than on data from actual
experience. However, the arguments do have implications for
the circumstances under which such sentences might e expected
to be most successful. (Angelino, 1975)

~Arguments in opposition to the split sentence include

the following issues:

-Prison andél probation are dispositions which should
not be mixed since a person should either be eliuible

or ineligible for probation. (Campbell, 1960;

Scudder, 1959; Chandler, 1950; Chappell, 1947)

The National Advisory Commisson on Criminal Justice
Standards and Goals (1973) recommends that the
practice of the split sentence be discontinued

because it defeats the purpose of probation.

Barkin (1962) summarizes this position well when
he states that:

"once having determined that a person can be
trusted to remain in the community and can

- benefit most under community supervision, no
appreciable bernefits can be derived from
comuitting the cffender to a short period of
incarceration."




-The split sentence may be misused. Judges may be
temptcd to use the mixed sentence as a means of
convincing the community that they donot “"coddle®
criminals. 7“n so doing, nany offenders who could
benefit: £rxon probation might be given short term

incarceration needlessly. (Beran and Allen, 1973)

~-The period of incarceration may cnly serve to
integrate the naive offender into a compunity of
hardened criminals, make him recentful, harden any
hostile attitudes towerd the judicial process,

and negate any chance he might have of rel.abil-

itation. (Bohlander, 1973)

-Rudnick®s study (1970) on the i..ract of a prison
sanetion indicated that the impact was st onge.:

on the young first offender vwhere the peak inilu-
ence was noted to be one to -wo months for 81.9
percent. He concluded that 5hort—ternxsenten;ing as
punishment for the fivst offernuav is ¢ffictive for
six months, but under such conditions no rehabil-

itation appears to have been made.

-A short period of zonfinement is a disruptive force,
serving to interfere with successful probationary
treatment by disrupting employment, family, and
residential patterns along with the resultant stigma
that is attached to one who has "done time."

(Carter, et.al., 1975; Dovle, 19533 Chappell, 1947)



-In many cases, the shock of arrest and conviction or

the period during whic¢ti the &sfendant is confined

r

while awaiting trial, 1if he has not been released on
bail, may be a sufficient "shock" to achieve tle
desired result of disenchanting offenders from future

illegal behavior. (Attorney f%SGencral's Survey, 1939)

Arguments irn support of the snlit scntence include the
following issucs:
~Tle split sentence allows more fiexibility to the
sentzancing ludge, who can more accurately fit the
severity ¥ the ponalty to the rarticular circum-
stances 1 the orirme arnd the »ffoendinr. {(Denton;
et.al. 1971) Morecover, the fjudge may not wish to
lose conﬁrol ovﬁf the rarticular case, which would
be the result in most cases if a finol commitment
to an institution were made. (Attardéy General's

Surwvey, 1939) ~

In California, judges may give urebation with a
jail term to individuals who were or the border-
line of either a straight 1ail toerm or a wrison
term. These judges feel that it has a srlutary
effect on some probationers, so that the combined
effect of jail and post-~jail supervision insures
greater likelihood of sucgess than supervision

alone. {(Dwoskin, 1962)




~Imposition of a period of imprisonment for certain
offenses can exhibit the "seriousness" with which
the courts view such violations. (Remington and

Newman, 1962)

"On balance, . . . the split sentence statute has
been used with reasonable discrevion during ius
seventeen years' existence. While it may have
resulted in a few offenders being committed for
a brinf period whereas outright probation may
have been more appcopriate, it has undoubtedly
brouyht about shorter periods of actual confine-
ment in situations where the sentencing jud je
feels compelled to impress upnn the offender

<he force of the law.” (Federal Judicial Center,
1976)

-It is difficult and perhaps unrealistic to expect
some probationers to make behavioral changes if
they do not understand the alternatives to proba-
tion -~ county jail or prison -~ as most probationers
have not had this experience. (Fifth Judicial

District, 1973; Jayne, 1956)

-Short term incarceration is reassuring to members of
the community who feel that punishment is an important
aspect of a penal system, since prison time followed
by probation is readily perceived as more punitive
than prohation aione. Furthermore, citizens may feel
hetter protected against the antisocial tendencies of
the felon, if he is removed from society for some time,
and if it is believed that he will not he released
mnless there is a fair probability that he can handle

th2 responsibilicies of freedom. (Chappell, 1947)




-A Danish study of short term prisoners (Bernsten and
Christ.ansen, 1965) found that the incidence of recid-
ivise dncreased with the length of sentence and concluded
that short-termm incerceration may be effective as a
sanction, but only under special circumstances, for
certain types of offenilers, and when it is utilized

as the first step in the process of resocialization,

-Prison/jdi. sver . iwiding can be ameliorated by earlier

redleuse on probatizn of offenders not immediately quali-

fied. Also, certain types of offenders (some mentally
disturbaed offenders, alcoholics undervoing "drying out,”
and narcotics users experiencingy withdrawal) could be
helped by wnersonal contact during a short veriod of

jail confinement. (Johnson, 1974)

-Monetury gavings are associated with shorter periods

of ingarceration. Therefore, the economic cost of a

split rentence would have to lie somewhere between
the cost of prison sentences (most expensive - $3,858
per inmate per year or $10.57 per inmate per day in
Georgia during FY 1377and immediate probation (least
expensive =~ $145 per probationer per year or $0.40

per probationer per day in Georgia during FY 1977).

-The Model Penal Code developed by the American Law

Institute in 1962 addresces the split sentence as

follows:
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"I often find & young man, not really a criminal at heart,
but who needs a firm and decided check . . . A few days
or weeks of confinement, with nothing to do but think. . .
does far more to bring him to his senses, and to impress
his companions, than any other thing will. If several
months of such a sentence could be kept suspended over him
afterwards, while on an informal five-year probation, it
would practically insure his good conduct « « « Again,
probation after partial service would solve many problems
of needy dependents that now distress the judge,"

Judge Sibley in Archer ¥. Snook
i0 ¢ 24 at 577 (D.C. 1926)







UTILIZATION OF THE SPL.T SENTENCE IN THE UNITED STATES

U+tilization of the Split Sentence at the Federal Level

Despite opposing arguments (see Introduction pp. 3-5)
and, as Bohlander (1973) points out, without any rigorous
scientific evaluation of its etffectiveness, the 85th
Congress passed, in 1958, Public Law 85-741 [18 U.S.C.A.
Sec. 3651] (sce Appendix A) which avthorized a split
sentence of up to six months incarceration in a jail-type
institution followed by probation. In this manner, the
offender could remain in his local community while, at
the same time, experienze the negative aspects of
incarceration.

This statutory provision authorized the split
sentence as a disposition upon conviction of an offender
for as few as one count. Previously, offenders convicted
on two or more counts could be sentenced to a period of
incarceration on one count followed by a period of

probation on the other count(s).

An additional technique available in the federal courts

is the statutory procedure [18 U.S.C.A. Sec. 4208 (b)] by
which the court may commit a prisoner while a study is
being made (which must be finished in at most six months)
and thereafter the court may impose any lawful sentence,
including probation. Furthermore, under Rule 35 of the

Federal Rules of Criminal Procedure, the court may reduce




TABLE 1
UNITED STATES DISTRICT COQURTS

TYPE AND LENGTH OF SENTENCE OF CONVICTED DEFENDANTS

TOTAL CONVICITED IMPRISONMENT SPLIT SENTENCE PROBATION SUSPENDED FINE ONLY
DEFENDANTS SENTENCE

FISCAL

YEAR NUMBER ~ PERCENT NUMBER  PERCENT NUMBER  PERCENT NUMBER  PERCENT NUMBER  PERCENT NUMBER  PERCENT
1976 40,112 100% 16,220 30.45 2,258 5.6% 18,208 45.45% 228 0.6% 3,198 8.0%
1975 37,433 100% 14,986 30.0% 2,315 6.25 17,913 47.85% 343 1.0% 1,876 5.0%
1974 36,230 1005 14,280 39.45 2,900 8.0% 16,6253 45.9% 349 1.0% 2,078 5.7%
1973 37,256 100% 15,764 42.3% 5,137 8.4% 15,471 41.5% 1,004 2.7% 1,880 5.0%
1972 39,585 100% 15,819 40.0% 2,562 6.5% 15,545 39.3% 3,399 8.6% 2,260 5.7%
1971 32,103 100% 12,227 38.1% 2,152 6.7% 12,655 39.4% 3,280 10.2% 1,789 5.6%
1970 28,178 100% 11,071 39.3% 1,344 4.8% 10,796 38.3% 3,032 10.8% 1,935 6.9%
1969 26,803 100% 11,535 43.0% 1,312 4.9% 9,108 35.1% 2,866 10.7% 1,682 6.3%
1968 25,674 100% 11,347 44.2% 1,241 4.8% 9,257 36.1% 2,013 7.8% 1,816 7.1%
1967 26,344 100% 11,865 45.0% 1,220 4.6% 8,812 33.4% 2,164 8.2% 2,293 8.7%
1966 27,314 100% 11,899 43.6% 1,383 5.1% 2,648 35.3% 2,028 7.4% 2,356 8.6%
1965 28,757 100% 12,401 43.1% 1,267 4.4% 10,257 35.7% 2,355 8.2% 2,477 8.6%

Source: Federal Offenders in United States District
Courts reports and supplementary data
furnished by the Administrative Office of s
the United States Courts.
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a sentence within 120 days of its imposition or affirmation.
(See Appendix A, pg. 81)

Utilization of the split sentence in the federal
courts (Table I) accounted for 5.6% of all convicted
defendants who were sentenced in FY 1976. The statistics
clearly indicate that use of the split sentence peaked
in FY 1973 when it accounted for 8.4% of defendants
sentenced. Since that time, its use has steadily declined.
Mr. Wayne P. Jackson, Chief, U.S. Federal Probation feels
that the following factors have contributed to the decline
in use of the split sentence: the trend toward longer
sentences - some judges feel the six months is inadequate
and recommend lengthening it up to a year; an increasing
awareness of the inadequacy of local confinement facilities;
and a decrease in the type of offenses that had been

given split sentences in the past (i.e., selective service).

Utilization oi the Split Sentence at the State Level

California seems to have been the first state to
authorize a split sentence when, in 1927, it enacted a
statutory provision permitting imprisonment in a county
jail as a condition of probation. A few years later,
in 1931, the Michigan legislature authorized courts to
impose a sentence of not more than 60 days in the county
jail as a condition to the probation order. This statute
seems to have been prompted by a judicial decision [People V.
Robinson, 253 Mich. 507, 235 N.W. 236 (1931)] which ruled
that a condition of probation requiring service of a jail

sentence was unauthorized.
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Since that time, 1.1 : *he states, with the exception
of Alabama, Minnes +: 1t 0 Lt [ aw-t3 have enacted
statutory previar o o0 o oo farm o of a split
sentence. EShrre Ay tnaee ‘. rtaxs of the relevant
portions of eant. S ML «hi1oh authorize a

split sentenceo.,

Table II surmar.ze: ' a4‘~} jescriptive charac-
teristics of each statue's sriit sentence statute(s). (In
most states, an offender must meet the criteria for
probation in order to be ccnsidered eligible for a split
sentence.) In general, the split sentence is authorized in
two basic forms with the confinement portion of the sentence
almost always preceding probation.

In a4 majority of states, the court may suspend the

imposition or execution of the sentence, in whole or

in part, and vlace a defendant on probation upon such terms

and conditions as the court deems proper. In these

instances, the court sets a fixed period of and place

for confinement. (Of all the states which authorize a

disposition of this type, South Carolina and Florida

are the only ones with statutes whose language does not

explicitly provide for the split sentence. However, the

courts in South Carolina and Florida have uniformly

ircerpreted their statutes as authnrizing a snlit sentence.)
In another large group of states, the c.urt can impose

a period of imprisonment as a condition of probation. In

these cases, the statutory provision usually states the
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Condition of

Period/P'ace

SYNOPSIS OF STATE STATUTES AUTHORIZING A SPLIT SENTENCE

State Profacion of ConZiniment Other Relevant Characteristics; Additional Options, ete.
Alaska ro be determined by .
the courtc
Arizona Yes not to exceed one An additional) option available to the court is that it can refer
year; county ja:zil defendants, prior to sentencing, to the diagnostic facilities of
the Department of Corrections (which will accept them only when
adequate staff and facilities are available) for diagnosis and
recommendation which must be sant to the court within 90 days.
In such cases, the county &% conviction is responsible for
transportation and seluarity of the defendant to and from the
diagnostic faciluty.
Arkansas Yes nnt to exceed 90 Tiwt served as a condition of probation will be credited on any
days for a felony gr sentence of imprisonment imposed upon revocation of probation.
32 davs £poy a masde-
meansr;’ county ja:il,
cicy iail or other
wnecal racility
California Yes o be determined by An additional option available to the court, in instances where
B che cours, counsy offenses are punishable by imprisonment in the state prison, is
2311, road camp or that it can refer defendants, prior to sentencing, to the diag-
Jc-ey place of nostic facilities of the Department of Corrections (which will
w.mitc work accept them only when adequate staff and facilities are avail-
able} for diagnosis and recommendation which must be reported o
to the court within 90 days (unless an extension is granted).
The county of record is responsible for the expenses of the
sheriff in transporting the defendant to and from the diagnostic
facility. Any time served under this option is credited on a
term of imprisonment imposed at sentence.
Colorado Yes not %o exceed 90 days
for a felony, 60 days
for a ma.sdemeanor or
1% days for a penty
offense; county or
cizy Fail
Connecticut to be determined by
the ranre *
Delaware to be determined by This option is authorized only for offenses other than class A
the court felonies
i i i i i u ed for capital felgnies. The court may
Florida zgebgogitermxned by §?§§ 333322 :spgggos g¥°§é;risonmegtpa§ 2 condliisn of probation.
Georgia to be determined by This option is not authorized for offenses punishable by death or
the court life imprisonment. 1) An additional option avajlable to the court
is that during the interval between the conviction or plea and a
hearing to determire probation, the court may order confinement of
the defendant without bond. 2) The sentencing judge does not lose
jurisdiction over {he defendant during the term of probation.
Hawail Yes not to exceed six

months




State

Condition of
Probation

Periodévilce
) t

Other Releyant Characteristics; Additional QOptions, etc.

Iduho

-

defendant may be
placed on probetion
at any time during
service of a sentence
in the county jail,
or within 120 days
{which may be extended
an additional 60 days)
for those sentenced
to the custody of the
State Board of
Correctiona

This option im not authorized for the offenses of treason and
murder,

Illinois

Yes

not to exceed six
uontits; not in a
facility of the
Department of
Corrections.

Indiana

not to exceed six
rontha

This mechanism is dona on the courts rwn motion and after review
of tho diagnoatlic report by the Department of Correcticns. The
court may also modify a eentence by reducing it anytime within 180
days after imposition of the smentence.

fowa

S e et 2 SRAE b mam A1 M AT RS) FaSE W 8 e

Kansaa

Ameramy i

te be datermined by
the court

Additicnally, the court may modify the sentence for a folony,
other than a class A felony or a felony requiring a minimum
sentence of confinement, within 90 days after service of the
sentence begins cr within 30 days for a misdemeanor.

to be determined by
the court; Department
of ”grrectioga %t
cenfinement is for
mare than one year,
33§% if lesas than one

1; An additional option avallable to the court, in ~ases where
the death sentence (s not imposed, ‘s to commit a defendant to
the Kansas reception and dlagnostic center, for a period not to
exceed 120 days, for a pre~sentence investigation and report.
2) The court may also modify and/or reduce a sentence within
120 days after it is imposed.

Kentucay

momne

not to exceed six
months: county jail

An additional option available to the court is "shock probation"
where an inmate may be released on probation after serxving a
period of 30 ~ 130 dayr in prison. Shock probation is not
permitted if the offense involved use of a firearm. (See
discunssion).

Louiglana

v————

Yes

not to exceed one
year, without haxd
labor, tor a telony

Additionally, the court may grant probation after complete or

partial service of a sentence for a misdemeanor except criminsl
neglect of family.

Maine

to be determined by
the court, however,

Lf it will be aerxed
in the State Prison it is

not to exceed 50 days

Maryland

to be determined by
the court

The court may also modify and/or reduce a sentence within 90
days after its imposition, After that time, revision may be
done only in case of fraud, mimtake or irregularity.

Massachusetts

to be determined by
the court

If the sentence is to imprisonment, this option is not authorized
for crimes punishable by death or 1life imprisonment; if the
sentence is to fine and imprisonment, it is not authorized for
crimes punishable by life imprisonment, crimes committed when
armed with a dangerous weapon, or if the defendant has been
previously convicted of a felony.

A

. . _ i




Cendition of

Period/Place
of Loniincr . nt

Other Relsvant Charactaristics: Additionsl Options, e%c.

not to exceed six
months: counsty -all
er Jouse of
correcsion

A additional option avallable %0 the court is ¢o place youshiul
offenders, under 22 years of age, convicted of crimes for which a
sensence in the state prison mAay be imposed, in a Department of
Cerractions probation camp for a period not to excee? one year,

20 be datermined
by the court

The split santence is only aasthorized for misdameanor casas.

- - . .o -

“2 be determined by
the_court

The optlion Ls only avallable to magistrates in cartain counties,

not to exceed 50 daye:
dail. However, L& ix
will be served in a
facilicy of the lept,
of Couzgeslions, the
lengzh wiil %o
determined by the
cours

T g v e~y

intermictent, Sus nos
¢0 exceed 27 days:
county dall

State Trcuation
Michinan Yes
viggleaipnt
Missours
Montana Yas
fiehressa Yes
tHovada

to be determined by
the court

New Mammshire

to be determined by
the court

New ‘araey

to be determined by
the court; county
sall or workhouse

tew ¢ -

an
€
o

¢ be determined by
the court

This option i{s available for crimes for which a sentence of
irorisonmant is suthorized.

How -4

not %20 exceed 69
gays

Restricted ¢o misdemesnors or clase § or D falonies. Another
option available to the cours Lo <o sormit an cffender under 21
yea.o of age, as A condiscion of prabasice <o & Divielon 0f Youth
facslity for a period not %0 excoed ° - ¢ vp,

North .aroiina

not to exceed sly
months Lf porvesd

in a faclliny ol

uhe Depazerment of
Correciions or not
to exceed 10 laye

1f gerwed in a local
confinemens facilicy

This option lg only available for off0 - ‘arrying maxis

rinon sentences of 1Y yesrs or ieust ¢ defendant has not
served an active sentunce within thoe ¢ 4 five years: and
where his bHackground indicates thaz a . ¢ sentence should be
irposed,  Any time served undor this ¢ ¢ <11 be credited or
any scntence of imprisonmens irposed u, ‘sration of probation,
An additional opilon availableo zo the o.. +8 zhat it may imposas,
as a condielon of probasion, that a proxac.ster, within ¢the first
10 days of his probaticn, vieit wish his provazion officer, a
prison unit of the Copartrmens of Correctlons for a cour so that
he may hetter appreciate <he consequences of probation revocatlon,

Norsh Dakota

to be determined

by the cours: felonles
will be served i a
state facilisy, rlsde-
meanors in A counsty
or Teglonal facilizy

This option may only be utilized prior to the time custody of an
cffendor in transferred to a penal institusion, except in the cass
0f a risdermeanor where it may be done prior to or during the
soervice of the seéntence, An additional option avallable to the
court i that i« ray order a defendant, prior to sentencing, to an
appropriate Licensed public or private inssizusion for dlagnostic
tosting for a period not to axceed 30 days {(which may be extendsd
another 30 dayes by the coure!,

ST




Osher Relevans Zharagterzistics: Addivsonal Options, etc.
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Camgey orabazion” ‘gee digeunsien', THhis opisn is not authoriled
£0 orv Ll drut ab.ge gtieraeg.

M L ¢ e dovapmine Ly Thig aplion cannnt be imposed Wwhen an affender recetves the death
HR L5 R R 4 tencenge ey sherd er subgejuent felony senvictisn,
B ww w ex mem et omes semms -
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VL ne t9L Lo oveced L20 The court, under this option, may ceduce a sentence within 120
1

X days afzer ebe serronco iu :mpas ud, or wiz.:n L0 lavs afyer
farmanse ¢f the culacment or dismisnal of the appeal,
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maximum period of confinement that is permissible (usually
under six months or one year) and the place (local,
state or other confinement facility) where the imprisonment

will or will not occur.

Certain states, either singularly (Wyoming), ov in
addition to other statutory provisions authorizing a split
sentence (i.e., Indiana, Iowa, Kansas, Maryland), allow

the court to modify or reduce a sentence within a specified

period of time (usually one, three, four or six months).

By this procedure, a split sentence can also be effectuated.
An additional procedure which authorizes a srlit

sentence is the option, in Arizona, California, Kansas

and North Dakota, by which the court can commit an offender,

prior to sentencing, to a state or other diagnostic facility

for diagnosis and recommendation for sentence. (The period

of confinement in these instances ranges from one month

to four months depending upon the particular statute.)
Finally, the "“shock probation" statutes of Ohio,

Kentucky and Texas authorize the split sentence by permitting

the court to resentence an offender, who is already serving

a term of imprisoament, to a period of probation. (The
maximum period of confinement under these statutes is
supposed to be 130 days in Ohio and Kentucky, 120 days for

felonies in Texas, and 90 days for misdemeanors in Texas.)

California: Utilization of Jail as a Condition of Prohation

California exceeds all states in the ase of jail as

a condition of probation. The data presented in Table III




TABLE TIT

CALLFORNTA SUPLRIOR COURT_TTLONY BISPOSITiONS

) Total
wicndar wenvicted Yanth f'robation Mental
3:1: ’ Detemdants ) Death Pns:}n_ ;\l:t!xl;xt'-‘ Protation, And LJail Jarl Onlv Fine CRC* Hypiene

{unpee
Surher 33,238 15 5,055 1,710 &, 16,003 1,77 18~ 1,350 Ll
Vercent 1 0, 17.8¢ 5.14 Hal 49.5% 5.51 (U1} 1,08 0.6%

1975
fmber 35,414 1w K b 1,372 . “,731 17,381 1,924 133 1.248 253
Percent 1 i 3 IR T 4.1 21.8% 49,14 3.4% (LR} 3.5% 0.7%

IRAR)

. Number 38,07 K} 5,028 1,541 8.506 17,730 2,113 220 1,997 280
Percent 1004 ot 14,84 .14 22,54 16,74 5.6% 0.6% S 0.7%

1973
Nmber 42 .(|".‘* :1 5,820 1,503 13,088 16,190 2,849 230 2,020 382
Peveent MU it 137 3.5 32.1% 38,904 6.%% 0.5 4.7 0.8%

12°2
Numher 49,14 1 5.0t 1,413 17,0 17,314 4,062 436 2,084 339
Fercent o (I3 11.5 1% 379 35.5% 8.31 0.9% 4.3% 0.7%

197 ;
fumber 56,018 22 5,386 1,973 21,738 17,703 5,771 704 2,350 k)t
Percent 1ih)y 1,08 RNAY 3.5% 3R, 8% 31.6% 10.3% 1.3% 4.2% 0.7%

1970
Number 49,450 19 5,000 1,873 19,249 14,364 6,118 988 1,903 230
Pereent |BALY 0.0% 10,08 3.8 38.5% 29.2% 12,%% 2.0% 3.8% 0.5

1269
Number 39,508 ) 4 5] 2,197 19,470 13,718 7,020 1,112 1,858 250
P'ercent JLN)Y 1,04 w84 % 38.5% 27,10 13.9% 2.2 3.7 0.5%

1964
Number 4,477 1y 5,473 2,056 13,536 11,524 5,285 919 1,389 278
Percent 1005 s 12.5% S.1% 33.4% 28,5% 13.1% PR 2.4y 0.7

1967
Nignhey 34,683 18 5,072 1,003 14,97 9,265 4,338 579 1,125 265
Percent 1008 0.1% 17,2 5.7% 32.nt 26.7% 12.5% 1.0% 3.9 n,q%

’

1966 32,000 an 6,"11 1,831 9,883 6,871 4,777 596 961 350
l.‘"umhcr 100% 0.1% 21.0% 5.71 30,94 21.5% 14.9% 1.8% 3.0% 1.1%
‘ercent

®
snarcotics Treatment Center SOURCE:  Californis Bureau of Criminal Statistics

aThere were an additional 17 dispositions classified
as "Other' in 1970 which represented 0,14
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clearly indicate the extent of its use - approximately 50%
of all California Superior Court felony dispositions in
FY 1976 received jail as a condition of probation.
Commenting on the use of this disposition, the
Probation Task Force of the 1971 California Correctional
System Study on Probation and Parole Field Services took
the position that many offenders given jail as a condition

of probation could be placed on straight probation without

seriously jeopardizing the safety of the community. Further-

more, they felt that minimizing the use of jail as a

condition of probation would result in substani .al savings

since the estimated average per capita annual cost (in 1968)

for successful cases on .4%raight probation was $247, while
the cost ranged between $1,000 and $3,000 if jail was a
condition of probation. (California Board of Corrections,
1971)

To examine the effectiveness of this technique, the
California Division %f Law Enforcement, Bureau of Criminal
Statistics, conducted a follow-up study (one full calendar
year from the time of the individual's relecase to the
street on probation or following incarceration in jail) of
5,076 persons sentenced in superior court to probation,
either straight or with a conditional jail sentence, and
those sentenced to straight jail during the first six
months of 1966. Included were all cases from twelve of
the largest counties and 30% of the cases from Los Angeles
County.

The significant findings of this study were:
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I. Approximately 66% of those felons admitted to
straight probation during-the first six months
of 1966 remained free from any fuwther violation
during their first year. In contrast, only 52%
of those civen probation and jail and 41%
of those given straight jail remained
violation free.

II. The length of probation sentence or length
of jail sentence imposed did not appear to
have an appreciable effect on subsequent
violation history.

i1I. The three factors that exerted a strong
influence on subsequent history were the
defendant's age (younger defendants were
more likely to commit additional crimes
than wer: older offenders), prior level
of criminality (as the seriousness of a
defendant's prior record increased, so
did his chance for further serious
criminality), and race (non-white offenuers
generally exhibited the greatest proportion
of major subsequent viclations). {California
Department of Justice, n.d.)

California: Pre-sentence Diagnostic Program

Since its enactment in 1957, criminal courts in
California have an option (Cal. Penal Code Sec. 1203.03)
of sending, prior to sentencing, an individual, convicted
of an offense punishable by imprisonment, to the Department
of Corrections for up to 90 days, for the purpose of
obtaining a diagnostic evaluation and a recommendation
for an appropriate sentence. (See Appendix B, pp. 85-86)
An examination of this procedure by Dickover and Durkee
(1974) pointed out that acceleration in the use of the
Sec. 1203.03 commitment, over time, may reflect interest
by the courts in the deterrent effects of a short period
of imprisonment. This : ay be equal to or more than the
courts' desire to obtain assistance in making decisions

about sentencing.
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Dickover and Durkee's study, done under the auspices
of the California Department of Corrections, concludes that
the diversionary achievements and potential of Sec. 1203.03
have c¢onsiderable significance from the standpoint of savings
in human costs and monetary costs. The authors calculated

that monetary savings for the year 1970 amounted to more than

$1,600,000. Moreover, this estimate did not include the

costs for new construction that would have been necessitated
by the greater number of commitments that would have

entered the Department of Corrections in the absence of

the Sec. 1203.03 option. Since prison populations have been

generally increasing, this point is particularly significant.

Shock Probation in Ohia

In 1965, the Ohio legislature passed into law
Section 2947.C51 of the Ohio Revised Code (see Appendix B,
R 114 for text of present statute) which has come to be
known as "shock probation." (This occurred seven years
after the implementation of the federal split sentence
statute.)

Unlike the federal split sentence statute, shock
probation is not part of the original sentence. This
technique allows the court, after approval of a motion
made by an inmate [all incoming inmates (felons and
misdemeanants) are eligible to file a motion for early
release], or by the court, to release an inmate on probation
after 130 days or less of incarceration (a minimum of 30

days must be served under the statuté).
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The Ohio Adult Parole Authority (1971) describes
the five positive functions that this alternative was
thought to provide as follows:

I. A way for the courts to impress offenders
with the seriousness of their action without
a long prison sentence.

ITI. A way for the courts to release offenders
found by the institution to be more amenable
to community-based treatment than was
realized by the courts at the time of
sentence.

ITI. A way for the courts to arrive at a just
compromise between punishment and leniency
in appropriate cases.

IV. A way for the courts to provide community-
based treatment for rehabilitable offenders
vhile still observing their responsibility
for impusing deterrent sentences where
public policy demands it.

V. Shock probation affords the briefly
incarcerated offender a protection

against socialization intc the "hard
k" inrate culture.

rock
Friday and Petersen et al. (1974) and Bohlander (1973)
however, point out that in the literature available regarding
this technique, no mention is made of possible deleterious

effects.

Denton et al. (1971) implied a series of guidelines
for the use of shock probation:

(1) it is especially applicable to first offenders;

(2) i. should not be used with convicts who had
experienced numerous convictions;

(3) incarceration should be brief, preferably
shorter than the 130 day limit;

(4) it should be denied to "potentially violent
offenders, and narcotics addicts;"

(5) release under shock probation should be a
surprise to the felon and should not be
pre-arranged at the time of sentence.
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Several problems, however, have been encountered in the
utilization of shock probation to date. In some instances,
judges were granting shock probation to inmates who had
experienced numerous previous convictions. In other cases
(approximately 17% of Friday and Petersen's 1970 shock
probation sample), motions timely filed by inmates were not
ruled upon by the court until after the expiration of the time
limit set in the statute for ruling on the motion (a significantly
larger percentage of the blacks released statewide under the
shock probation statute were released after the 130 day limit).
(Friday and Petersen et al., 1974) Additionally, the filing
of shock probation motions by inmates has alsc resulted, in
many instances, in overwhelming already overburdened courts.
(Dinitz, 1977)

Moreover, in some cases, lawyers of convicted defendants
inay convince the defendant before he goes to prison that he
is likely to be granted shock probation,or judges would tell
offenders at the time of sentencing that if they filed
motions for shock probation the court would give them favorable
consideration. 1In such cases, the shock value of this
technique may have either been negated or considerably
lessened. (Friday and Petersen et al., 1974; McCarthy, 1976)

Furthermore, some prison officials may neglect to
incorporate new prisoners into prison life until they are
sure the prisoner is not likely to be granted shock probation.
In such cases, rather than designate permanent living gquarters,

full-time jobs, etc., the prison officials merely hold the
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individual until the hearinag i1f one is reruired by the
court). The "shock" valuc aiain is limited in these instances
as the defendants are ant o -tally irarained to incarceration.
(McCarthy, 1976)

Scott and Kramer 11979 jo¢ant out that mast conclusions
regarding shock preba4ion *ave heen laudatory reacarding the
principle but critical »f its usaje t~ Jdate. With few
exceptions, the judiciar: soen ¢ his sonteneing alternative
as a workable and workin: solatop to the problems of

recidivism amoneg tirs

cr

wFfonders, (Fridar and Pctersen
et al., 1974) Moreover, thee Ohio Aanl® Parole Aduthority
credits the ~chock praraticn presrar as eing e af the maor
reasons for roductions i e wrisen ceernlatton thus
reducing the cost to taxvayint ~itirerpsy in spite of the
increased load of criminal cases »n e g ate eeurts,  lbentnan
et al., 1971}
Community=-bhased correctional worikers, in deneral, see
it as an effective tool which "joltz" “hi naive offender into
a more lurid perception of reality. Howsver, it was the
opinion of many probation officer:: that shock nrobation
allowed the judges to "look tounh" by incircerating almost
half of all convicted felons while latoer "quietly" releasing
a substantial proportion of them on shock probation to satisfy
"political obligations." (Friday and Petersen et al., 1974)
The staff of the variocus correctional institutions
throughout the state were found to be generally unimpressed

with the technique. Furthermore, inmate perception was felt
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to be that the statute was designed to coerce them into
good insti4utional behavior in the hope of attaining early

release. (Friday and Petersen et al., 1974)

Several studies have been written examining the use
and effectiveness of shock probation in Ohio. In one of the
first of these, Denton et al. (1971) found that success on
shock probation was associated with such factors as no
previous felonies, intelligence, marriage and advancing age.

Friday and Petersen et al. (1974) conducted a statewide
and countywide (Franklin County) study of offenders receiving
shock probation. The sample in the statewide study included
6l of the 85 offenders granted shock probation in 1966, 485
of the 632 offenders granted shock probation in 1970 and the
control samples drawn for these groups (cases eligible for
shock probation under the law but not released). It was
felt that this sample would be representative of the most
frequent usages of the law, as well as providing a longitudinal
view of its early implementation and its usaqe after the
statute had become a somewhat institutionalized sentencing
alternative.

The sample in the Franklin County study included all
persons granted shock probation in 1970 plus all pers..as
granted shock probation after 1970 whosec pre-sentence reports
were prepared in 1970. The total in this sample was €7 plus
the control sample drawn for this group (a control group of

regular probationers and a control group of institutionalized
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individuals eligible for shock probation but not released
under the statute).
The following characteristics were noted as being
descriptive of those offenders receiving shock probation:
(1) disproportionately white;

(2) generally young - 22 to 26 years of age -
but ranged upward to 6°¢ vears of age;

(3) of slightly higher socio-economic status,
generally from middle and upper-middle
class families;

(4) usually high school graduates, while many
attended college;

(5) rarely had parents or siblings with criminal
records;

(6) as likely to be married as sinnsle, hut more
were divorced than in the sample
populations;

(7) more likely to have been convicted for fraud
or narcotics vicldtions than for property
or personal offenses;

(8) wusually were represented by privately-
retained attornceys;

(9) generally received a recommendation for
incarceration from the probation department;

(10) usually entered a plea of quilty; and
(11) generally had prior criminal records, but the
majority had not previously bheen confined in
an adult correctional institution.
The raciel disparity in the granting of motions for
shock probation has also been pointed out in other studies.
Swingle (1972) in a survey of 216 shock probationers released

from Lebanon Correctional Institution in 1969 and 1970 found

that black inmates were less likely than whites to be granted
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shock probation. Petersen and Friday (1975) in a sample

of all persons granted shock probation at a medium security
prison for male offenders between the ages of sixteen and
thirty during 1970 (202) ané a control sample of persons
who were eligible but not released (373) also found that
when other factors are considered equal, blacks have less
chance of receiving shock probation than whites (white
inmates were more than twice as likely to be released than
black inmates).

One factor which may contribute toward this racial
imbalance in granting shock probation under the statute is
that black inmates have less access to private legal counsel
or are generally less familiar with legal criteria. (Friday
and Petersen et al., 1974) A second is that black inmates
do not perceive their chances of being granted shock probation
as being very great and as a result are less likely to file
a motion for release under the statute. (Bohlander, 1973)

The Franklin County study of Friday and Petersen et al.
found that those offenders granted shock prcbation who were
considered successful generally:

(1) were between the ages of 18 and 22;

(2) were black more often than white;

(3) were married;

(4) were from lower-middle to upper class;

(5) were high school dropcuts;

(6) had some parent or sibling criminality;




(7)
(8)

(9)
110)
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were convicted of personal crimes:

were recommended for probation by the
probation department;

were represented by private counsel; and

had no prior criminal record.

It also found that those nffenders who were aranted shock

vrobation who failed to complete probation aenerally:

(1)
(2)

(“)

(10]

were 23 or 24 vears old;

wirre more often white than black;

wore £ound +n he ginale and as often divorced;
were of lower soclio-ceoonunic status;

fiad high levels of educational attainment;
had no rarent or siblina criminaljpy:

woere convicted of narcotics-related offenscs;

were recommended for shock probation by
the prnbation department;

were represented by court-appointed attorneys;
and

had criminal records which included arrests and
jail sentences.

Tn comparing the findinas {rom the county study with

those of the statewide study, Friday and Petersen et al.

found a number of discreprancies. 1In gontrast to the county

study, the statewide study fnuni succeerss on shock probation

to be correlated with ol tor asne cabe

inrice, the absence of

family criminal involvement, and convictisn of one or two

adult offenses. 1In contrast to the statewide study, the

county study found success on shock wrcbation to ke slightly

higher among blackz and middle-upper social status categories.
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The two studies agreed that success is higher among the
married, and that failure is greater for those convicted of
narcotics offenses.

Overall, their study found that success was concentrated
in that group for which the law intended - the young, but not
juvenile; the previously convicted, but not hard core
offender. They concluded that

"Short term incarceration coupled with the

supervison of probation appears to not only
be effective, but humanitarian as well...

We would caution, however, that shock
probation requires a much more thorough-
going empirical analysis and interpretation,
particularly as its use begins to expand
throughout the correctional system."

Bohlander (1973), who collaborated in the Friday and
Petersen stucly described above, reported a higher failure
rate among shock probationers than those offenders who did
not experience a short period of confinement. Addressing
this point, Mr. Ned Woodruff, Chief Probation Officer, Frarklin
County (Ohio) Court of Common Pleas, states that he expects
people in the shock probation program to have a higher
revocation rate than regular probationers since persons
assigned to prison in the first place are usually more
difficult peonple than those placed on routine probation.

Bohlander concludes that shock probation in Ohio and
as administered in Franklin County has not served as an alternative
to incarceration, but instead has been used as an alternative

to probation, and that it is, in reality, a move toward

retributionist punishment. He states that
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"The knowledge that incarceration increases the
likelihood of continued commitment to criminal
behavior patterns seems to have had little or
no effect on legislative, judicial, or
correctional policy makers."

Although his research findings indicate that shock probation
brings the same negative effects as incarceration and
eventual parole, Bohlander agrees that "shock probation is

a far more satisfactory sanction for humanitarian reasons

than longer periods of incarceration."

McCarthy (1976) states that the ideal defendant for
shock probation is most likely to be young, have no previous
record, have good education and/or employment, married with
dependents, und have committed a non-assaultive crime of
little severity. From his study of a sample of 43 shock and
straight probationers, he found that the typical shock
probationer is a white, unmarried (with one dependent) male
less than 23 years old, with an eleventh grade education ind

who has had one conviction as a juvenile or as an adult.

A study of the economic impact of the shock probation
program on correctional institutions in Ohio by Thompson
(1975) pointed out the high direct and indirect cost of the
shock probation program (i.e., support costs, in-processing
costs, inmate wages, release money, transportation of the
inmate to the institution or back to the local community,

etc.). 1liis alternative to reduce the cost of the program would
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be to incarcerate shock probationers in local jails where
the per diem costs of maintaining an offender are less than
those of a state correctional institution.

It is felt by Thompson that such an alternative would
still provide the "shock" of imprisonment but at less cost;
with fewer hardships to be encountered by families visiting
offenders; and provide greater access to the courts whenever
needed. In other words, Thompson seems to be proposing that
Ohio's shock probation statute be modified so that its form
resembles that of the Federal Split Sentence law. However,
he does not address the issue of the impact that such a proposed
change would have on local jails in Ohio.

Thompson's study of 712 offenders released on shock
probation in 1973 shows that for this group, the frequency of
release on shock probation peaked between 76 and 90 days.

It also found that 15.6% of the 712 offenders were released
after the expiration of the 130 day time limit under the

statute.

A study by Angelino et al. (1975) compiled a sample
that consisted of all inmates released from Ohio prisons
under the shock probation statute during 1969 plus the female
inmates released during the years 1966, 1967, 1968, and 1970.
This sample totaled 554 shock probationers of whom 136 were
female. Members of the sample were equally divided between

urban and rural counties, were predominatly white (76%), young

,(4%%§;n_}heA;a_;Q%3gjyag§'QEQQ@énge), unskilled (76%), poorly

e

educated (78% did not finish high school and many were
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regarded as attendance and behavior problems in school},
unemployed (53% of the males and 69% of the females),
and of average intelligence.

The findings of this study do not support the under-
lying rationale for shock probation and indicate that shock
probation was not administered in strict accordance with the
intent of the legislature or the Ohio Adult Parole Authority
(0.A.P.A.) guidelines (see discussion p. 22). While the
majority of ocffenders were young, 22% were over 30 years of
age. Moreover, the felons selected for shock probation were
frequently not naive first offenders; 40% had been convictead
before and 12.1% had served prior prison terms. Furthermore,
20% of the felons seem to fit the category of "potentially
violent offenders." (More than one-quarter of the convictions
were for crimes against persons.) Additionally, shock pro-
bationers were not being released as promptly as the legislature
had intended. Although the average felon served about 105
days before being released on shock probation, nearly 40%
of the sample were incarcerated for greater than 121 days before
release.

Commenting on the low recidivism rate for shock proba-
tioners reported by the O0.A.P.A. (see Table IV), Angelino's
report states that such a figure is highly optimistic as:

(1) it is based on reincarceration and

probation violation and does not
include convictions of persons who

have ccmpleted probation, unless
they are reincarcerated;

&l G G N G G Nk 2 m .

-



Calendar

Year

1966
1967
1968
1969
1970
1971
1972
1973
1974
1975
1976

TOTAL

33
TABLE IV
UTTILIZATION OF
SHOCK PROBATION
IN OHIO
Numher of Shock Numbher of Shock Shock Probation
Probation Cascs Prohation Cascs Cases Recommitted*
Granted Recommitted” By Percent
85 5 5.8%
183 20 14,29
294 18 6.1%
J8n 18 10.09%
652 68 10.7%
947 83 9.24%
1,292 115 8.9%
1,132 137 L2.1%
1,079 118 10.9%
1,528 157 10.3%
1,478 166 11.2%
9,000 941 10.4%

*Noes not take into account abscond
an additional 2-3%

Source:

ers which may approximate

Ohio Adult Parole Authority
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{2) the measure does not include out-of-state
convictions; and

(3) the recidivism figures are nct controlled
for Jength of time since release from the
institution.

His study, with regaxds to recidivism, found that nearly
half (47.7%) were arrested at least once after serving
their shock probation sentence; 31.3% were subsequently
convicted of a felony within five years; and 247 servad at
least one prison sentence after release. It was forad,
however, that these later crimes were less serious than
those ieading to the original imprisonment. The report
states that the discrepancy between these recidivism figures
and those reported by the 0.A.P.A. may be attributed to the
fact that only one-half of the recidivists committed new
crimes within the first year after relcase.

Among men, the study found that recidivism tends to
be slightly higher among younger men, blacks, the unemployved,
those who were attendance problems in school, and those who
lived in urban areas. Among women, althnugh higher recidivism
was also associated with being black, urban and an attendance
problem in school, additicnal factors included lower intelli-
gence and school achievement, having a behavior problem in
school, and having served a longer time preceding shock
probation.

Comparing the effects of various lengths of incarceration
on the recidivism rates of the sample of shock probationers,
Angelino's study found that time served had no effect on

recidivism rates. However, the study pointed out that the
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apparent ineffectiveness of short term sentences may be
due in large measure to inappropriate selection of felons
for shock probation. (That the guidelines of the 0.3A.P.A.
were not followed, especially in regard to the number of
past offenses, has been pointed out previously.) :
Angelino's study states that recidivism might be
reduced if shock probation sentences were restricted to naive
first offenders with relatively minor crimes. [However,
when testing this hypothesis with a sample of 281 offenders,

the results seemed to indicate that incarcerating offenders

with relatively short criminal histories, of less serious
nature, for a short period of time (less than 130 days)
is no different, with regards to future recidivism. than

incarcerating them for a longer period of time.]

Shock Probation in Kentucky

Relying heavily on the reported success of shock
probation in Ohio, the Kantucky Leyislature enacted &
shock probation statute (KRS Sec. 439.265 -~ see Appendix B’,
py. 99 for text) in 1972. Folleowing, almost exactly, the
wording of the Ohio statute, this technigque similarly allows
the court, after the approval of a motion made by an inmate
or by the court, to release an inmate on probation after 130
days or less of incarceration (a minimum of 30 days must be
served under the statute).

This alternative has given judges the opportunity to
extend the perceived potential benefits of community-based

corrections to offenders heretofore deemed inappropriate
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B. Offenders granted shock probation
tended to come from families with
higher social status than those of
either probationers or incarcerated
offenders.

C. Shock probationers were recommended
for community supervisicn more often
than were incarcerated offenders, but
less often than those placed on reaular
probation.

D. Shock probationers were found to have
less serious criminal records than
offenders srntenced &% protracted
incarceration but more serious craiminal
records than offenders aranted resualar
probation.

E. Considered ir agqreaate, the characteristics
of shock probationers “ail somewhere
between those of reaular urebationers and
incarcerated offenders.

. Shock probation as a sentencing ontion was
nenerally used in cases where the charac-
teristics of the offense and the attributes
of the offender made both incarceration
and probation undesirable alternatives.

II1. Concerning the Impact of the First Five Wecks of
Incarceration (Faine and Bolilander interviewed
502 inmates, admitted to the Kentucky
State Reformatory at LaGrange in 1975, during
their first and fifth week of imprisonment):

A. During the early periond - the first five
weeks of incarceration - it was found tihat:

1. Offenders' nreferunces for association
with other persons who cngasge in law-
violating behavior gencrally decreased.
Generally, the older the offender, the
loss likely he was to choose friends who
had "little respect for the law."

2. Oifenders' self esteem tended to increase.

3. The offenders' negative self-images
qenerally decreased.
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Offenders' commitment to radical values

as well as expressions of support for
radical action tended to increase. This
was particularly true for youthful offenders
who did not anticipate release on shock
probation.

The high levels of fear of nersonal harm
identificd at admission did not decrease.
(Youthful first offenders werce found to
be more fcarful of physical harm to
themselves than were other offenders.)

Isoglaticnism as a mode of adoption to
living in a controlled environment became
increasingly accepted. This was partic-
ularly true for older married offenders
who previously did not know any other
inmates in the institution.

A substantial increase in hostility
toward, and a rejection of, the
institutinral staff was found to
occur.

No signifisant changes were identified
ir the offendrrs' comritment to fellow
inmates. Inmate solidarity was found

to be high at admission and equally

high following five weeks of confinement.

Regarding these findings, Faine and Bohlander point out that

this analysis does not address long-term attitudinal change

among coffenderxs sentenced to shock probation.

Iv.

Concernina the Assessment of Shock Probation by Circuit
Court Judges and Cormonwealth Attorneys (question-

naire responses were received from 67 judges

and 44 prosecutors):

A.

Rather than a formal reconsideration of the
original sentence, the use of shock probation
is anticipated by court personnel when the
original sentence is rendered.

The oftender is frequently informed of

the court's intention to shock probate
prior to the initial incarceration.

This may tend to mitigate the "shock”
effect of the short neriod of incarceration.




E.

As in the rendering of the original
sentence, the scericusnoss of the offense
and the offender's rrior criminal record
woere dgenerally sorceived as the most
important factors in considering the
qranting of sheck probation.

In cases where an offender 1s incarcerated
and where shock probation may be aranted,
judges often inves igate the offender's
adjustment to confinement befnre renderina
a decision.

In general, the judges and prosccutors
typified the offender for whor the shock
probation alternative would be the most
appropriate rehabilitative tonl as being:

(1) aenerally under the asce of 25;

(2) with no history of felony convictions;

(3) convicted of offenses not associated
with personal harm or virlence;

(4) who have demonstrable family or
community ties;

(5) who exhibit remorse over their
offense snd a positive attitude
toward rehabilitation; and

(f) who presently hold a stable job, or
who have s~und prospects ‘or future
employment.

Both judges and prosecutors generally
indicated that shock probation provides
them with sufficient latitude in cases
where regular probatior. or protracted
incarceration would potentiall: fail

to either protect society or ¢
rehabilitate the offender.

With a wide range of specified qualifications,

shock probetion was neld to be a useful
and effect.ve suntencing alternative by a
majority of court personnel.
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Concerning the Effectiveness of Shock Probation:

A.

Shock probation appears to be most successful

in cases where defendants:




10.

11.

12.

41

had been convicted of only cne offense.

had been sentenced to long-term imprison-
ment.

had been convicted of exprecsive (personal)
rather tnan instrumental (e-~nomic) crimes.

had minimal juvenile and misdemeanor records.
had minimal felony records and imprisonments.
were older, married and had chiidren.

came from stable, non-criminal, home
environments.

were able to make bond prior to trial.
were employed prior to the offense.

were able to obtain private counsel for
their defensec.

had been recommended for probation by the
officer preparing the pre-sentence report.

had not been charved with disciplinary
rule infractions during the confinement
phase of shock probation.

The characteristics of offenders who "succeed"
on shock probation more clearly approximate
those characteraistics of offenders granted
regular probation than they do the charac-
teristics of offenders confined until parole
or expiration of sentence.

This study concludes:

(1)

(2)

(3)

that shock probation appears to be a
logical alternative sentencing option in
cases where regular probation or protracted
incarceration seem inappropriate;

that the technique not be employed in cases
where the offender is clearly a candidate
for probation; and

that further success of shock probation will
best be achieved by continued utilization of
the program as an alternative to protracted
confinement.
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Representative Comments by State Crorrecticral affjcials:
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sentencing] has been extremely successful for those
who have received such sentences.”

Richard P. Haskell
Deputy Director
Maine Bureau of Corrections

"The primary problem associated with this program is
the administrative one ¢of maintaining the mechanisms

43
". . . preliminary indications are that it [split

necessary to follow defendants who have [thus] been
sentenced . . . if the probation case is not followed
through upon the defendant's release from confinement

« « « the effect of the split sentence [may be negated].

We feel that the use of [this] device provides the
court with a significant alternative to institutional
commitment and provides the probation agent with the
credibility that accompanies such a balance between
punishment and treatment. We would like to see a more
formalized use of [this] mechanism as soon as we are
able t- develop the capability of coordinating such a
program.”

Robert Renshaw, Jr.

Chief of Program Development
Maryland Department of Public
Safety and Correctional Services

"My personal reaction is to question the usefulness
and effectiveness of [this] approach. I suspect
that most adult offenders who require incarceration
for whatever purposes will have already been exposed
to some sort of confinement in local jails or other
holding facilities either awaiting conviction and
sentencing or afterwards. Therefore, they will
have had a sufficient experience in institutions
that leave much to be desired to know what
confinement means and how it impacts on each person.
I that experience didn't shake them up, then I doubt
that an additional short sentence before probation is
implamented will do the job either. On the other
hand, if they don't require incarceration for
punishment and/or security purposes, then no confine-
ment seems justified. Certainly, not to just ‘shock’
them into realization of what prison means."

Fred D. Fant

Assistant Director for
Probation

New Jersey Administrative
Office of the Courts
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"The trial court indicated his concern that the defendant
did not recognize the seriousness of what he had done and
explained that the reason he was sentencing the defendant
to a termof imprisonment as a condition of his probation
was that he wanted the defendant to get a pretty good idea
of what imprisonment was like; how frustrating, useless,
and degrading it is; and to reflect upon what a 3 or 5 or
10 yeer sentence would mean."

Justice McCown in State v. Muss
212 N.W. 2d at 566 and 567
(Nebraska, 1973)
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JUDICIAL INTERPRETATION OF THE SPLIT SENTENCE

The practice of placing an offender on grobation after
he completes a period of imprisonment has been subject to
judicial interpretation throughout the course of its history
as a sentencing alternative. Appendix C lists a preponderance
of federal and state case law dealing with various facets of

this issue.

Judicial Interpretation in the Federal Courts

The United States Supreme Court in United States v.

Murray/Cook v. United States ruled that when a person sentenced

to imprisonment by a District Court had begun to serve his
sentence the court had no power, under the Probation Act of
1925, to grant him probation even though the term at which
sentence was imposed had not expired. The Supreme Court's
position was that although the language of the statute could
be broad enough to permit wider construction, neither the
languaye of the Act when considered as a whole nor the
declared purpose of Congress in passing it was consistent with
the granting of probation after commitment. 275 U.S. 347,

48 s.Ct. 146, 72 L.Ed. 309 (1928). See also Archer v. Snocok,

10 F. 2d 567 (D.C. 1926); Mouse v. United States,14 F. 2d

202 (D.C. 1926); United States v. Albrecht, et al, 25 F. 2d 93

(1928); White v. Burke, 43 F. 2d 329 (C.C.A. 1930); United

States v. Praxulis, et al./United States v. Casciato, et al.,

49 F., 24 774 (D.C. 1931); United States v. Greenhaus, 85 F.
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2d 116, 107 A.L.R. 630 (C.C.A. 1936); Watkins v. Merry, 106 F.

2d 360 (C.C.A. 1939).
The first direct statement in the federal courts
in support of the mixed =:entence came in Judge Cotteral's

dissent in White v. Burke, supra, where he interprcted

the Probation Act as conferring the power, before sentence has
begun, to grant probation or suspend sentence, effective
after a partial service of the sentence. 43 F. 24 329 (C.C.A.

1¢30). Following thi:, the decision in United States v.

Wittmeyer held that a District Court at the time of imposing
sentence not exceeding one year could resexrve jurisdiction
of the case and, after the defendant had scrved a portion of
the sentence, could order the release of the detendant cn
probation for the remainder of the term. In this casec, the
court interpreted the intent of Cengress in the Probation
Act as to grant the court the necessary time to conduct an
investigation to ascertain "the propriety of placing one
convicted of a criminal offense, upon probation.” 16 F. Supp.

1000 (D.C. 1936). See also Rosenwinkel v. Hall, 61 P.

2d 724 (C.C.A. 1932).
The practice of a mixed sentence rececived further

support, albeit grudgingly, in United States ex rel. Spellman

v. Murphy which ruled that the Federal District Court, which
suspended execution of a prison sentence and nlaced a defendant
on probation in a felony case, had jurisdicticn to impose the
condition thut the defendant would, once each week, surrender to
the custody of the U.S. Marshall for 24 hours. 217 F. 2d 247

(C.A. 1954:). It stated:
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"The prevaling opinion among criminologists and
probation officers, as well as others who have
studied the question, is that mixed sentences of
prison and probation should not be imposed.
Undesirable as the practice may be we think it
was within the power of the District Court to
have imposed the mixed sentence in the case at
par." 217 F. 2d at 251 and 252 (C.A. 1954).

After passage of the Federal Split Sentence statute
(18 U.S5.C.A. Sec. 3651) in 1958 (s=e Appendix A, pg. 79),
federal court decisions have dealt witih authority of and

procedure under the statute, see Gaddis v. United States,

280 F. 2d 334 (C.A. 1960); Green v. United States, 298

F. 2d 230 (C.A. 1961), and with reaffirming that the
maximum term of imprisenmuent allowable under the statute

was six months. Sece “ipo + . United States, 332 ¥. 2d 176

{1964); Sullens v. Unitel Jtates, 409 F. 2d 545 (C.A. 1969).

Judicinal Interpretation in the State Courts

Prior to the passige of statutorv provisions autherizing
a split sentence, the maiority of state courts ruling on this
issue held that such a disposition was nout authorized by
statute; that if courts were tn exercise the power of
granting probation it must be in toto rather than in part
and that, if imprisonment were to be coupled with probation,
it could only be imposed after nrobation was revoked or
terminated. (In many instances, state legislatures
amended or enacted statutory provisions as a direct result

of a court decision.) See State v. "cKelvey, 246 P. 550

(Ariz. 1926); People v. Ramos, 251 P. 94] (Calif. 1926)

(in 1927 the California legislature authorized the split

sentence by amending its statute ):; People v. Robinson, 253 Mich.

507, 235 N.W. 236 (1931) [in 1931, subsequent to the
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Ex Parte Cramer, 335 Mich. 175, 5% N.wW. 23 2 (1952);
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lso Hill v. Hill, 332 Mish. 9%, 33 "L.W. 21 678 (1948);

Partp

e Hays, 120 C.A. 21 308, 289 P. 21 1930 (1953);
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cner, thoe reluactance < the judiziary fo enorge in "judieial

BUPTra,

ints a sratute scome matter which was not witrhin
*the contenplation or 1ntuntxﬁn of the Leqginlature

when the law was onacted.” 14 Ohio Anp. 2d 59
TONLVES Td at 180 (1968);

cnoreople v, Ledferd, sunro,:

“...this policy and the limits which should be
placed upon it are matters properly for the
legislature to consider and not for this court
to attempt to read intu the present statute."
477 P, 2d at 376 (Ccelo. 1970).

!

lue Bx Parte flays, 120 C.A. 2d 308, 260 P. 2d 1020 (1953);

v, Mawshall), 247 N.wW. 24 484 (s.vak. 1976).
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In four instances, State Supreme Courts have liberally
interpreted the statutory provision givinag trial judges the
power to suspend execution of the entire sentence and to place
the defendant on prolation "upon such toerms g such dudge or
magistrate determines," as to authorize the ; 1iwing of the

defendant on probation, after serving a desimated portion of

_




the term of imprisonment. See Moore v. Patterson/State v.

Moore, 203 S.C. 90, 26 S.E. 24 319 (1943); State v. Germany,

216 s.C, 182, 57 S.E. 24 1A5 (1949); Tabor wv. Maxwell, 175

Nhio S5t. 373, 294 N.o. 24 955 {(1903). [Thern wias some confusion
in the MYhie Law anpilieable at the tire af this case as to

whether probation enuld <nly be arplied in felony cases.}:

Sanders v. MacDougall, 244 §.C. 1e0, 135 s.0. 2d 936 (1964);

Franklin v. State, 87 Idahc 291, 392 P. 24 =52 {1964}; State v.

’

pest, 257 §.C. 361, 186 S.E. 28 272 (1972%; State v. sones ,

s

327 So. 24 18 (Pla. 1976). Justice Mefuadl's rainion in

franklin v. State, supra, stutes in part:

H

"Because of their humane provisicns ini +h
highly remedial nature, statutes prowviiin:
for suspension of sentence and prohbati n ire
universally aiven liberal constructaion...”
Although a restriction of the meaning ¢
probation so that it could never encompass
incarceration "miaht have seemed reasonable
twenty or thirty vears ago, it is rapidly
pecoming apparca. in this dynamic area of the
law that probation signifies the employment
of any reasonable means which may be used to
effectuate the rehabilitation of the deferdant...
To adopt any other point of view would hamstring
our trial judges and disreaard the benecficent
purposes of our act." 237 Idahe 291, 592 P. 2d
at 561, 562, 5063 (1964).

v
LR I

That such a general statutory provision relating to probation
should be liberally interpreted as to include authority for
a split sentence has also been supnorted by the State of

Nebraska's contention in Stace v, Nuss, 190 Neb. 755, 212

N.W. 2d 565 (1973); and in the dissentinu opinion of Justice

Wollman in State v. Marshall, 247 N.W. 24 484 (S. Dak. 1976).

The velidity aru,/or constitutionality of statutory

provisions providing for a split sentence has Leen consistently
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Mich. 266,

upheld by the courts. Sece People v. Sarnoff, 30
4 N.'W. 24 544 (19420 whore the court alse ruledl that such a
Jenten e Leg pb st tale cubie punichrent er ocruel oor
inhunain, @ unichrent; » Lies o, slaves et al., 21 8.0
11453 State v, Barss, ™ KoM, #23, 435 0P

Sommonwealth vl Williamson, 492 S.W. 24 874 Fu. 1677 where
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the court alsn ruled that wieh 2 srovisi o oo e invade
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courts have held that such a rrovision, when i
defendant whn comm.tted a crime before the »fb vk Tt

of the law, deoes not violate ex post racte ety ine beecause
of 1ts ameliorative nature in allowing the court te im.ose

a penalty considerably less than that imposcd by law f2r the

offense of which he was gquilty. See In re Nachnaber, 89 C.A.

530, 265 P. 392 (1928); Pecwle v. Warren, 360 N.Y.S. 2d 961,

79 Mise. 2d 777 (1974).

U has eneralis beon held that after the adicurnment
of the verm of court o whi*h 1 sentence is imposod, the
judge is without autherite 0 change or modify it except in

a4 nanner provided by statute.  See Mathews v. Swatts, 16

Ga. App. 208, 84 S,E. 980 (1915); In rc Robinson, 8 Ohio

App. 391 (1°17); Porter v. Gaimony, 148 Ga. 261, 96 S.E.

426 (1918); Auldridge v. Womble, 157 Ga. 64, 120 S.E. 620

(1923); In re Silverman, 62 O.A. 128, 42 N.E. 24 87 (1942);
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Stockton v. State, 27 S.E. 2d 240 (Ga. 1943); Long v. Stanley,

200 Ga. 239, 36 S.L. 2d 785 {(1946); State v. “Markos, 18 0. 0.

28 75, 179 N.£. 24 397 (1%¢1); State v. Lawrence, 264 N.C.

220, 141 S.E. 2d 2f4 (196%5); State v. Stewart, 279 N.E. 2d

894 (Ohio 1971); State v. Best, 257 £.C. 361, 186 S.E.

ad 272 (1972); State v. Jones, 327 So. 24 17 (Fla. 1976).

It has been ruled that, as a matter of common law (in
the abscnce of statute), where a defendant has entered upon
the execution of 1 1l:d sentence, the court has no jurisdiction,
even during the *orm 1t which the sentence was rendered, to

set it aside and renicr 1 now sentence, see State v. Fiester,

32 Or. 254, 50 P, 5f1 ¢1%97); In re Sullivan, 3 Cal. App.

193, 84 P 781 {1906'; State v. Meyer, 86 Kan. 793, 122 p. 111

(1912); Stewart v. United Stzies, 300 F. 769 (C.C.A. 1924);

ot

State v. McKelvey, 246 P. 550 (Ariz. 1926), or to suspend

sentence and place a person on probation. €Seec Rutiand v.

State, 14 Ga. App. 746, 82 S.E. 293 (1914); United States

v. Murray/Cook v. United States, 275 U.S. 347, 48 S.Ct. 146,

e

72 L.EA&. 309 {1928); United States v. Albrecht, et al.,

25 F. 2d 93 (1928); Lloyd v. Superior Court of California,

in and for Los Angeles County, 208 C. 622, 283 P. 931 (1929);

People v. Forbragd, 127 C.A. 768, 16 P. 2d 755 (1933);

Opinion of the Indiana Attorney General No. 58 (June 27, 1945);

Ex Parte Smith/Smith v. Pelham, 41 So. 2d 570 (Ala. 1949). More-

over, the legislature, in providing for the suspended sentence,

is not acting arbitrarily or disciiminatorily when it places



limits upon the exercise of that power by the trial courts
or by prohibiting courts from suspending sentence once the
defendant has begun to serve the sentence. See Bector v.

State, 506 S.W. 24 137 (Tenn. 1974).

The aridition of a new condition to an order of probation
1s not within the courts power to, during the period of
probation, modify an existing order. This can ¢nly be done
threuush revoking probation and pronouncing new sentence.

Beec P Parte Hazlett, 137 C.A. 7734, 31 P, 24 448 (1934):

Witscon v. Carr, 41 F. 24 704 (C.J.A. 1939). However, an
nrder uranting probation may be modified by extending the
period te be served as a condition thereto where rcuch
change is made before the original condition has been fully

complied with. See Ex Parte Sizelove, 15 Cal. 493, 111 P.

527 (1910); In re Glick, 126 C.A. 649, 14 P. 24 796 (1932);

People v. Roberts, 136 C.A. 709, 29 P. 2d 432 (1934); Ex Parte

Marcus, 11 C.A. 24 359, 53 P. 2d 1021 (1936); State v. Jones,

327 So. 24 18 (Fla. 1976).

Where the court, after pronouncing a judyment and
sentence of imprisonment orders all or a part of the sentence
suspended, such an order is considercd to be an informal

grant of probation equivalent to a formal order, see Stockton

v. State, 27 S.E. 2d 240 (Ga. 1943); Ex Parte Torres, 86 C.A.

2&d 178, 194 r. 24 593 (1948); Oster v. Municipal Court of

1,08 Angeles Judicial District, County of Los Angeles, 45 C. 24

134, 287 P. 2d 755 (1955); People v. Brandon, 166 C.A. 2d 96, 332 P, 2d

708 (1959) ¢ United States ex rz1l. Wissenfeld v. Fay, 214 F. Supp. 360

A & A G = I ) G G O BB G & B B G G e
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(D.C.N.Y. 1963); People v. Victor, 42 Cal. Rptr. 199, 62 C. 2d

280, 398 P. 2d 391 (1965), unless an order of suspension is
made after the court has already expressly denied probation
and it is clear that a grant of probation was not intended.

See People v. Rickson,112 C.A. 2d 475, 246 P. 2d 700 (1932);

Oster v. Municipal Court of Los Angeles Judicial District,

County of Los Angeles, 45 C. 2d 134, 287 P. 2d 7iu> (1955).

An order placing a defendant on probatcion, even
though it includes as a condition a period of imprisonment,
is not a judgment and sentence and does not amount to serving
a term of imprisonment in a penal institution because the
period of imprisonment was imposed not as a sentence but

as a condition of probation. See People v. Roberts, 13f

C.A. 709, 29 P. 2d 432 (1934); People v. Wallach, § C.A.

2d 129, 47 P. 24 1071 (1935); Ex Parte Goetz, 46 C.A. 2d

848, 117 P. 2d 47 (194l1l); Ex Parte Martin, 82 C.a. 24

16, 185 P. 24 645 (1947); Ex Parte Hays, 120 C.A. 2d 308,

260 P. 2d 1030 (1953); People v. McShene, 126 C.A. 2d

Sup::. 845, 272 P. 2d 571 (1954); sState v. Bassett, 86

Idaho 277, 385 P. 2d 246 (1963); In re Williams Petition,

J45 Mont. 45, 399 P. 24 732 (1965); Petersen v. Dunbar,

355 F. 2d 800 (C.A. 1966); People v. Terven, 130 Ill.

App. 708, 264 N.E. 2d 538 (1970); State v. Wright, 202

N.W. 2d 72 (Iowa, 1972); Prue v. State, 63 Wis. 2d 109, 216

N.Ww. 2d 43 (1974).
Where statutory authority exists, the period of

imprisonment that a probationer serves as a condition of his
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probation shall be deducted from a subsequent term of
imprisonment imposed upon revocation of his probation.

See People v. Roberts, 136 C.A. 709, 29 P. 24 432 (1934);

People v. Wallach, 8 C.A. 24 129, 47 P. 24 1071 (1935);

State v. Jones, 327 So. 24 18 (Fla. 1976). However, the

courts may infer that, without such statutory nrovision,
it was the intent of the legislature to allow the court,
upon revocation, to impose the maximum penalty allowable
by law without credit for the period of imprisonment

served as a condition cf probation. See People v. Wallach,

8 C.A. 2d 129, 47 P. 24 1071 (1935); Ex Parte Hays, 120 C.A.

2d 308, 260 P. 2d 1030 (1953); In re Larsen, 44 C. 2d 642,

283 P. 2d 1043 (1955); Peonle v. Jaynes, 23 Mich. App. 360,

178 N.W. 24 558 (1970); State v. Barnett, 112 Ariz. 212, 540

p. 24 684 (1975); State v. Fuentes, 26 Ariz. Apvn. 444, 549

P. 2d 224 (1976). Moreover, the possible applicability of
the double jeopardy clause may be considered only wher pre-
sentence jail time and/or incarceration as a condition of
probation, when added to the sentence imposed after
revocation,;exceeds the maximum statutory sentence. See

State v. Pena, 26 Ariz. App. 442, 549 P. 2d 222 (1976); staze V.

Fuentes, 26 Ariz. App. 444, 549 P. 2d 224 (197s6).

Judicial Interpretation of Ohio's Shock Probation Statute

Ohio's shock probation statute (see discussion pp. 21-35 and Auvendix B,
p. 114 has undergone fairly extensive judicial construction since its passage
in 1965. Only two months after it became effective, the decision in State

v. Veigel almost destroyed the intended efrect of the

statute when it was ruled that the only time a trial court



could nse the statute was when it aniec! s der v misgorehension
of the facts in passing sentence. 5 o~ Misc. 4%, 213

¥.E. 24 751 (1963). it reo rontha Ly, the aecision in
fhate vo e geate ctae oo e iy [ el "emasculates
the statades" nd Lher che asurd', dissreevien in this area
roonet larmdtoed o oot bee an whiioh sy court hid toposed
santen o ander S miceaaehension of the Tagks. n Ohio

P es o 1y i
disere 10T, 207 M0t 2eb T, {1950)

In 1%, tn e vairt »f Appeals in State v, Allison

e o .

-

rrooied Lhat o omee cr e canztroas o the gratute was to roelieve,
Tooort, the Peochn o7 thee sttt pavele board; sthat the
sttty cond et Lwr e enoor asurn authority vested in the
Ol cdulh el S Yhertty s e Lhat the discretion o the

wert was nob Tir tsed ooy restristed Fooany presor ihed

tamoe within which 00 o ruling on tne motien, 4 ohit
App. Ad 5%, 237 x.r. 21 0an (190f) . Subsesuent to tlue
arxision in Alliscn, supra, Lhe Oh.o lejislature amendid
Fho statute by providing a time timit within which-a motion
andor the statute is to be ruled on.  The issue ~f ohether
- not this time limit was mandatory on the courts was

addressed in sceveral 1ater decisions.,

In 8tale ox rel. Dallman v, vourt of Common Plenrs the

court raled that the time pericl was mandatory and that

shock probation may not be granted by a trial court beyond

the ten-day period ftellowin: the hearing on the motion, either
pursuant to a motion for reconsideration cr ctherwise. At

the expiration of the ten-day perind the trial court would

lose jurisdiction over the defendant and thereafter, by




virture of that statute, gould pob reloec. fne defondant

nr shock orobati -, “he vt bt ot pajedgse Unom

eenfinement cte oy ot e veors i e b o whiore a0 sentboanee
heo exnired, o - 28 0 o o iy reverasd and met

datde threaad el v et e bne exeentivee braneln and

A T : . . . . EP . . - sE s
Lhe pan en aged oo T e, 3 ke Apre, o8 102, U8R
Moo 2d 503 11970y, e b0 Bk v, WYL, b 0 faa,

Za BT, 269 NLRL 20 020 J19YY ¢ twmdnien p the atter oy

Concqal Ot 73070 (10205

The cdeedston rordores oostatee oo Lo Eraeh v, ot e
et Commen Pleag, huwesnor, oo reten o e bl otratate
A8 SWITeSH I O T o e sty T e
mect the mandats v Cirae Voot w00 0 e e g T )

divest inrisdiction in fhe mat - v, i cwogrt role el

the opininn in Allison, sanra, as a2y yogtels rof

. 1253 v,

o
e
—

the intention of the Jegislata-o i coated in iny:

"“othina in thie Tanquage »* EHo0, 2d7.061,  while
pasitive ani directive, indiccetes an intention
7 Lthe lespislatore to invade the plencoss riqght
o 1 erart to contrel its docket and aseian
matters far hearing and trial, at 1.aet not to
the extent *idl the failure of a court to timaiw
A0t should desores the rioht it had arsated in
the same enacirment. 17 the legislature had so
intended it could heso included sucn o oprovigion
in its enuctrment.” Civil No. 73 AP=15 at 210 (Ct.
App. Franklin Ceunty, Ohio, Jan. 26, 1973).

In & later decision, State ex rel. Dallman v. Court

- A

of Common Pleas, the ohie fupreme  Court did net rule on
the issne of the Lime limit because of the lack of standing
of one of the parties in the case but did point out the

adoption on July 11, 1973 of Rule 6.; of the Rules of
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Superintendence, Supreme Court of Ohic which provides
in part (emphasized by the oourt in italics)...

"IF a hearing is Jdocmed nooossary by the trail oourt
in the jerterminitisn o0 o motion For suspension of
Farther egecution av:, . probation mide pursusant
Lo RO DT80, the court shall hold the hearing
within sixty iags f'ter the tilint date of the
metion and enter [ ruling thervon within *en is
ar the hearini. (¢ me hearing is conducted @ such
metion, the comt Lhall onter it rulimg th roen
within sovernt: Jdais of the * 0 ing of Ehe r o vics,
35 Ohio St. 24 176, 29% N.II. 2d at %17 "1973).

S ]

As stated in Ammer 19743, 1% i3 hoped that either the
Dhin Bupreme Court wil oavee o popertanity toe decide the
issue or the legisicbure o =+t olarify the statutory
language in Lthe fature,

The one time limi* - -2 ¢ 1n the statute that has
unifermly heen upheld by whie caurts i1s being randatory is
the time limit within which a netion for shock probation

must be filed. After expiration of this time limit the

court loses jurisdiction under the statute. Sce State ex

rel., Dallman v. Court of Common Pleas, 32 Ohio App. 2d

102, 288 N.E. 2d 303 (1972); State ex rel. Smith v. Court

of Common Pleas, Civil No. 73 AP-15 (Ct. App. Franklin

County, Ohio, Jan. 26, 1973). It has aiso been ruled that
ignorance of the shock probation statute does not relieve
an inmate from the time limit reguirement. See State v.
Crawford, 34 Ohio App. 234 137, 296 N.E. 2d 578 (1973).

In a related decision, on Kentucky's similar shock
probation statute, the Kentucky Court of Appeals in

Commonwealth ex rel. Hancock v. Melton ruled that an oral

58
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