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"'"<;hilu the 1udgc must not allo\'l public or private domands fv~ 
vindictive punishment to swav him toward undue severity, he 
must:. nut, on thf.. other hCl:1d, n:10\.; the advanced thought of 
:3cience to sway hi::', !:.OtoJ·:aru a degree of clemency thr.t Iniqht 
shock the public conciaicn(:e and brinq the Pl"OCOSS of la\'J in to 
c1isrespp.ct." 

Gl1.'eck, 1933 
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by the c(')onerat~on of r:1any persons and agencies. The author 

is indeb~ed to th~ followin1 for without their help and 

uouragement, thi~ stuay would not have been possible. 

Firs~ and foremos~ a special not~ of appreciation is 

nddre~se~ to Ms. MiMi Salkin, Director of Elanning, Georgia 

Department v~ Offender Rehabilitation for "keepipg the faith" 

during the CC,''II:l.'se of the project and to Ms. Gail Reed, Georgia 

Department of O~fcnder Reh~bil1tation for her invaluable 

efforts and assistance throughout the preparation of the 

aocument. Additionally, the authoT would like to express his 

sincere yratitudc to the Office of the Attorneys General of 

the states for providing their respective states' statutory 

provisions and fOT patiently aoswering any questions that tpe 

author may have had. 

Very special mel'ltion must go to the Superintendents of 

Georgia's correctional institutions for their cooperation and 

input. Moreover, Mr. Denny Chapman, Parole Supervisor, Georgia 

Industrial Institute, and Ms. Betsy Williams, Probation 

Supervisor, Lawrenceville Probation/Pa~ole Office, are to 

be thanked for allowing the author to ex~e£ience a shock 

probaticn tour with a group of probationers. 

The assistance of Ms. Elaine M. McVey, Program Analyst, 

Administrative Office of the uniterl States Courts, in providing 
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federal split sentenoe data r is greatly appreciat~d. Sim-

ilarly, thanks are extended to those state Departments of 

correction which took the time to answer the author's req~est 

for information. 

The author also extends his sincere appreciation to the 

innumerable state and local officials; acade~icians, etc. 

that were contacted for their input, as well as to Ms. Anita 

Washington, Georgia Depd~tment of Offender Rehabilitation and 

Ms. Susan Poce, Consultant, for their assista~ce. Further-

more, the c~operation and assistance of the .staff of the 

Ij';rarie~ o~ the State of Georg~a, Georgia State Univer~ity 

and Emory Uni versi ty School of Law helped imrneasu':ably thrc ugh-

out the resclBrch phasr of the stu~y. 

Any omission of deserving individuals or organizat~ons 

is purely an oversl.ght. If anyone who ~r.;sisted in this study 

has been orni tted from this acknowledgme .It, thr-' B'.lthor offers 

apology and ex~ends appreciation. 
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-- --------------

"Every sentence imposed sends a man on an unkno\'ln journey: 
and the Court, if it possesses any vision of justice, must 
provide a reason for that journey. It must seek to impose 
a sentence that balances the punitive demands of society 
with the rehabilitative needs of the defendant. Granted, 
frequently these are contradictory goals - sometimes almost 
1mpossi~le ones - yet both aspects must be considered and 
someho\.; achieved . . . [T::1.e needs of society requires some 
form of punishment that will jolt him back into reality. 
Unfor. tunately, the only way this Court l-;:n<""·'1s of impressing 
him with the seriousness of his act is to ~mpose some form 
of incarceration, a 'taste of jail. ' In addition to a •.• 
period of jail, thiq ~ourt is equally convinced that such 
a sentence woul.J be meaningless unless imm(~diately followed 
by ... [aJ period of judicial supervision." 

Judge Louis Wallach in 
PeoE.le I. ... Warren 
360 N.Y.S. 2d aL 965 (1974) 
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EXEcuTIi)'~ SUr-1Y~RY 

When an offender is found guilty of a c~lme, ther~ is 

usually a certain degree of latitude in the imposition of 

a sar.ction. SUC'1. latit1.~de provides the. judiciary with the 

di~cretion to consider the interests of society and the 

int~re3ts of the offender and to impose a pe~alty which best 

serves both interests. In most instances of serious crjmes, 

the choicp is between incarceraticn or probation. 

The split sentence, incarcera'ing the offender for part 

of his sentence, suspending ~he remalnde~ and placing him on 

probacion. can serve as a viable alternative to th& pri~on 

versus probation d:i.lemna. The split sentence attempts to 

combine the advantRges of probation with some of the C'ldvan-

tages of incarceration. On the one hand, it attempt!.to 

avoid the long-term .prison commit.rnent and subsequent harden­

ing of attitudes while at the same "time providing constant 

supervision for a short period of time. It is an alternative 

designed to contribute toward meeting the goals of the 

criminal justice process - the protection of society, deter-

renee of the criminal through punishment and offender 

rehabilitation. 

utilization of the split sentence became a formalized 

federal practice with the passage in 1958 of the Federal 

Split Sentence statute (18 U.S.C.A. Sec. 3651). Under this 

law, an offender could be senten~od to a period of up to six 

months of inc~rceration in a jail-type institution to be 

,;, 
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followed by probation. Use of this disposition accounted for 

5.6~ of all convicted def~ndants who were sentenced in U.S. 

J)~st rj c t courts in 'i:'Y 19"16. 

~t tho state 10ve1, Callfornia was the first state to 

authorizQ a splJt sentence when, in 1927, it enact·.ed a stat-

u~ory provision pf'rmittinq impl"isonmcn~. in <'1 county jail i:W 

a conditi·4 11 \.jf probatlon. Since that til'H' 111 of the.! statc!f5 

clost., l(mk at utilit'.ntioll of th~· :;'.:li.; 80.'1tl'~j '::1:1 in Cali forni[\, 

Oh50 and Kentucky.) 

In gnr.cra 1: tilt;! spl.i.:· ~:~.lntl.~:!Ct: :'.1}, be tlutnorizcd in one 

or more of th~ fOllow5ng ways: 

A. l'he court may ~u!Jrun(l l,!1e_.}mposi ti(~£!_2E~xecuti0!l 

9.£ thlf._.sentencc in P~.E!' ~nd l.>lacc the de tendan c. 

of confinement. 

l condition 01 lrobation. ._ ._ ~";""';"";';;-A.' ..;;...;...;...;.;..;;..~~ 

C. '1'ho COUY't may !Tlodi fy or reduce a dcntcnce wi thin 

a spec~fieJ period of time. 

D. '1'hGl cour.t may s.~·ni i: a:', t,f fender; l2!.ior to sentenc­

ing, to a !3tat\~ or other diagnosti~ fC4ci1i ty for 

diagnosi~ and ~rnmendat.ion fOl" :;er:tenc~. 

E. 'l'he court may E.£:~.~.:'l.1:el)E~ an offende.r, who is 

already Borv1.ng a term of imprisonment, to a 

per10d of probntlo~. 
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All thi~gs considered, it is th0 majority opinion of 

those p~rsons associated with split sentence programs in the 

United £tatcs, at the f0dornl and slat~ Ipvcls, that this 

rption J S (l workable at.d C'.!ffcctivc s<:.:ntcnci'1g alternative in 

dcnlinq with cortllin offcndci.s. The major a1:gulT\cnt reqarc1-

'ng the :.;pl.i t scale-nce, bC'sidcs any ]'.')hilosophical. argument 

asainst its Usu, rclateE to a critical analysis of its 

administration a~1 th~ qencrdl lack of evaluation of its 

of. fect i vcmes s . 

'rhrotlglwut. it:.. l,is tory 35 h ,:e:. tcncing c.l ternati ve, the 

s~lit sentence has been subjcct ~o i~dicial interpretation. 

Although split sontence provL~ions have been upheld in federal 

nnd statp courts, s~ch a dis~osition might or might ~ot 

be u9hcJd in the absence of a s~ccif~c statute or legislative 

intent. (~nis report examines the many issues relative to 

'the s~L t s<;:ntcnc~ that the judiciary have ruled on and closely 

pXdmines tho fairly extensive judicial ~onstruction th~t haB 

been yiven to the Ohio shock probaLion 3tatutc.) 

Utilizat~on or thl' s[,lit ::lcntl.lr -:0 rcpresentC'd 3. ,1~, of 

all conv.cted defendants sentenced in Goorgin District Courcs 

iT' PY 1976. An anal ysis of the dnt:'l on its usage clearly 

indicates that it hA~ ~c~n ~~ili~~~ in GAnr~ia as an alter­

nati vo to longer per lods u[ illcarceration and not as .in 

alternative to probation. 

Shock probation programs (a form of split sentence) 

presently arc Iltillzed in three oi Georgia I s correctional 

institutions. 'rh~' most iraq lentLY used program involves 
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taking a probationer, who is on the verge of having his 

probation ~evoked, to a~ institution for u period of time 

and allowing h~.j.'\ to go thlough a mock entry into the insti­

tution as well as 3eoing th0 functions of the institution 

during the day. The goal of the program is to make ,these 

offenders more aware of the rea1ities of impriso~mc~t and ill 

so doing encourage them that it is more ~eneficial for thc~ 

to abide by thrir conaitions of probation than ~c r1sk 

revocation an.-1 subsequent iJTlprisonm~nt. 

The vast majority of Georgia corrQc~~on~l p0rsopnel 

(Probation/Parole Supervisors, Institutinn Surcrintendents, 

etc.) feel that such a program can s~r~e 3S nn effective 

deterrent Moreover, it w~ll lessen th~ chances of rccid-

ivism, strengthen the concept of outside supervision and be 

of particular benefit to young offenders. first offenders 

and other offenders who hnv(l ~ot spent ~ny 'CiITia in prison 

ilnd who are having difficuJ,l:j nc1"justin'J to the conditions 

of their probation. 

It is felt i.hat the overall success or spl ;.t sentence 

and shock probation plograms in ~eo=gia will depend, to 

a l~rge degree, on a c]o&a liaison between the court, the 

institu.tion and the probation office. If t!iene program& 

continue to contribute toward a reducti0n in the r2vocation 

of probatio"'lers, 'Y2£ monetary savings £~. be substantial. 

because ,,;l1e C?sts ot ir,carcaration !!.£I!: fa,£. in excess of the 

deterrents to future criminal activity, and in so doing 
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cont~ib"te to a reliev~ng oi the problem of overc:owding in 

the in~titutionA. 

Co~cluding that the split Dcntance can provide a very 

viable alternative to the judi~iJry when sentenci~g offenders 

to a corre,::t.L.onal fL:lCilit.i' £.,1' .i:1 t.::.:lcmded period of time or 

inunndiately plac':'ng th<.!r\ on probl1 tion .. :ould be inappropriate, 

this report makes the follo''>'inq r!':ljor rocommer.dations: 

I. THAT UTILIZATIO!-l OF THE SPLIT SENTENCE B1:: EXPAND1::D 

IN GEORGIA '1'0 !NCLt;DE ''\:-.J ARRAY OF O?'I'IONS 

A. The Trad~~iondl SpliL Sentence 

B. Pest-Incarceration Probation 

c. Pre-Sentence D~agm~stic f{ef~rral 

D. InlT)osition of a Period of Imo:r:isonment 
ds~a Condition of Probatjon . 

-THAT SHOCK PROBATT.ON PROG~~S BE EXPANDED INTO 

ADDITIONAL APPROP~UATE GEORG,):A CORRBCrrIONI\.L 

INSTITUTIONS 

-THAT A TASK FORCE BB 3STl>.llLISHED I CONSISTING Of' 

THOSE PARTIES l'mO \nLL AFFECT AND BE AFFECTDD BY 

SUCH A PROPOSED COURSE O!;t ACT ImJ.1• TO DEVELOP 

STATUTORY LDGISL1~TION AND PROGR1\~1 ~PERl\TV:':'i 

POLICIES AND PROCEDURES 

-THAT EVALUATIVE MECHANISMS BE BUILT INTO ALL SPLIT . - --
SENTENCE AND SHOCK PROBATION PROGRAMS THAT AR3 

CREATED OR MODIFIED THROUGH THE ACTIONS OF THE . 
'l'ASK FORCE SO 'l'HAT THE EFFECTIVENESS OF £UCH 

PROG&.MS CAN BE MEASURED 
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II. THAT THE JUDICIARY AND DEPARTMENT OF OFFENDER rtEHABIL-

ITATION BECOME :-lORE ACTIVE IN PROVIDING TlIE PUBLIC t'1ITH 

INFORMATION ON CORRECTIONAL PROGRA!-lS, SUCH AS SHOCK 

PROEATION 

-THAT TilL ;';1.1't~i'1'r:·1L:;'l' OF OFFENDER REHABILIT.l\TION Df:.V'ELOP -_ .. ..... ,,-- ", 

i\ :·1£D1I\ PHESEN1'Nl'ION NHJCH EXPLAINS THE SHOCK PROBA-

TION PF.OGRAM BY SHONING EXCERPTS OF ALL FACETS OF 

THE PROGRAM FOR TRAINING AND EDUCATICNAL PURPOSES 

III. THAT PRE-SBN'l'ENCE REPORTS, IN GENERAL, BE REQUIRED 

IN GEORGIA AS A GUIDE IN SENTENCING DECISION~ 

IV. T~li\T COMPREHENSIVE STI\TE\'1IDE DA'l'A ON SENTENCING 

DISPOSITIONS OF DEFE;-JDANTS CO:NIC'fED IN GEORGIA 

STATE COURTS BE DEVELOPED 
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AUTHOR'S NOTE -- .,. 

Since the split snntonce, b) dctinitlon, is a sentenc­

ing alternative to be used b} the courL, the major user group 

of this document is seEm t(.l l;~ the j~d~.ciC1ry. ThE.' m~terial 

herein contained can acquaint unfamiliar judges with the 

various forms of thc spl i t s~ntEmcc ':iHO the judicial inter­

pretation that cert.ain facets of this disposition have 

received. Horeover, the oHumeration of ruluvunt. federal and 

state case law (,,011t:lin~d i.n }\ppendh: C can Le util ized to document 

precedent if and wben certain a~Jects of thu split sentence 

rcceivE? future scrutin:' ty the courts and h()pe::ully will 

result in a substantial savings that would otherwise b~ 

expended on :eqal rc~e3rch into thiS area of the law. For 

simila~ reasons, the l)f f i;.~_of...J:.!:£.l\!,!:orneys Genera 1 f)f: the 

states is also seen to hp a major user qro~~ of thi~ document. 

Additionally, the st.atutor,:' provisiollS which authorize a 

split sentence, as listed in Appendix S, can be oxamined by 

other states (Legislaturcs, Task Forcc.s; ctc.) and, \.,rhct"c 

appropriate, used as models fat" an~ conteMp13t~J ~h~~gc~ in 

statutes o~ this type. It is felt that the compilation of 

these relevtlnt statutory provisions; n l~Pt)(~ndi:< f3 vaU rcsu] t 

in a substantial ravings on rcsearcll that would otherwise have 

been reauired in this reYdrd. 

The state Df1partments ~corE.§!ction Cdn similarly use the 

information in this report if they desire to program."!\aticallv 

adopt shock probation as a worknble program in their jllrisdic­

tion. Furthermore~ the comprehensive Bibliographj of material 

relating to the split sentence, compiled fat Lhis report, can 

be utilized by future ~searchers in this field. 
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"In my opinion, this legislat:l.ve grant of power :empoweri.ng 
the court, as a condition of probation, to exact county 
jail incarceration] W:iS merely an attempt to place in the 
hands of the trial court, additional options in handling the 
criminal who is not entitled to clear probation" but is 
also not entitled to state prison incarceration." 

from Judge Jacobson's dissent in 
State v. Fuentes 549 P. 2d at 232 
"(Ari zo·na ;-~j 976) 
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INTRODUC'I'ION 

The use of probation in the United States, as an a1tern­

ati ve to incarceration in certain cases, beg~:1 in Massachusetts 

in the late 1800's. By 1915, 33 states authorized its use 

and in 1925 Congress authorized probation in the federal 

courts. Every state, by 1957, had enucted a probation law 

which i!pplied to adult offenders. (Emor.y Law Journal, 1975) 

?he granting of probation attaches conditions to the 

cont~nued freedom of the probationer, and these conditions 

are generally the standards against which that freedom and 

definitions of successful or unsuccessful probation are 

measured. Conditions of probation generally may be divided 

into general and specifi~or specia~conditions. General 

conditions are applicable to all probationers, and special 

conditions may be imposed in a given case. 

1975) 

(Cartf:::r, et. al. , 

The traditional definition of probation as a disposition 

which allows a convicted person to remain at liberty in the 

community subject to his meeting certain conditions and 

requirements has, over time, been modified in certain instances 

to include a p ~iod of incarceration as a condition of proba­

tion. This practice of combining a jailor prison sentence 

with a period of probation had its origin 'in BelgiuM in 

1883 and r.as been used for many years in the United States 

by some federal and state judges. [For use in this report, 

the terms comhination sentence, split sentence, mixed 



sentence, and jail as a condition of probation are to 

be considered synonymous except where indicate:d to the 

contrary. ] 

2 

Neither probation nor incarceration by it~elf may be a 

viable or effective approach to crime control. Although the 

success rate of offenders on probation i& relatively high, 

probation may not have been the appropriate sanction for 

those offenders who do not succeed on it. These "fai:ures" 

may have needed the prison experience, treatment or super­

vision; their experience and backgrourd 'Jay nave required 

more structure than the minimal contact afforded through 

straight probation. (Friday, et.al., 1974) 

The split sentence attempts to, combine the advantages 

of probation with some of the advantages of incarceration. 

On the one hand, it attempts to avoid ~he long-term prison 

commitment and subsequent hardening of attitudes while at 

the same time providing constant supervision for a short 

period of time. It is an alternative designed t() contribute 

toward meeting the goals of the criminal justice prC'ce.ss - 'the 

protection of society, deterrence of the criminal through 

punishment, and offender rehab.ilitation. 

The rationale behind this technique is to "shock" the 

offender into becoming fully aware of the harsh r1aU,ties 

of prison life, including the rigors of the prison culture, 

the loss of freedom, the separation from family and friends, 

etc. Thus,the shocking experience of a short prison term 

should serve to motivate him to successfully abide by the 
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conditions L¥ his probation and act as ~ dct:errent to furthe~ 

cr imes since, th~oretically f a man is less likely to commi f: ar. 

act when he knows that it will lead to unpleasant consequences 

for himself. 

Most of the arguments suppor~i~g or criticizing the use 

of the split sentence seem to he based on the philosophical or 

prclctical irr't?lications of its us!..", ruther than on clata fran Llctual 

experience. However, the argumen~s do have implications for 

the circumstances under which such sentences might b~ expected 

to be most successful. (Angelino, 1975) 

Arguments in opposition to the split sentence include 

the following ~Bsues: 

-Prison ana probation are dispositions which sholAld 

l"lot be mixed since a person should either be e1i~lib1e 

or ineligible for probation. (Campbell, 1960; 

Scudder, 1959; Chandler, 1950; Chappell, 1947) 

The National Advisory Commisson on Criminal Justice 

Standards and Goals (1973) recommends that the 

practice of the split sentence be discontinued 

because it defeats the purpose of probation. 

Barkin (196'i) summari~~es this posi tien well when 

he states that: 

., once having determined that a person can be 
trusted to remain in the cornrnnnity and can 
benefit most under comMunity supervision, no 
appreciable benefits can be derived from 
commi tting the offendl!ar to a short period of 
inca~"ceratien. " 



-The split sentence may be W.iGU58d. Judgos may be 

temptcll to use thE: mixed sentence as d means of 

convinc':ng the cOITanun! ty that tht.:!Y do not, "coddle II 

~riminals. ~n so doi~g, lany offenders who could 

b(·nefi+: £r'o11 preDation might be >Jlwm short term 

incarceratio~ needlessly. (Beran and Allen, 1973) 

-The period of Incarceration may cn:y SOlve to 

integra te the naive offender into a ror.m~uni ty of 

hardened criminals, make him rct.~ntful, harden ~ny 

hostile attitudes to\ol2rd the ju"':icial process .. 

add negate any GhCtnce he might have of reLabil-

i tat ion . (Bohlander, 1973) 

-Rudnick1s study (1970) on the i..pact of d !.nis'.m 

sanetion indicated that the impact was st·: onge ,':, 

on the Yl'ung first offender v.~cre the pe'lk in.[:.u--

ence was noted to b~ one to ':.wo months for 81.9 
, , 

percent. He concluded thul" :3hort-term sentencins as 

punishment for the fi ':"st of £e~· .. Hl~ is (. f f ~cti ve fo:-

six months, but undel such conditions no rehabil-

itation appears to have been made. 

-A short period of c0nfinement is a disruptive force, 

serving Lo interfere with SllcCE:~ssful probationary 

treatment by disrupting employment, family, and 
.. 

4 

resident1al patterhsalong with the resultant stigma 

that is attached to onf, who has "done t.ime." 

(Carter, et.al., 1975; Do~le, 1953~ Chappell, 1947) 
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-In many cases, the shock at arrest and conviction or 

the period during whic!1 the..: l~'~t~enc1ant is cOllfineci 

whi1(~ awaiting trial, if hE:' has not been released on 

bail, may bf.! a suffi.cient "shock" to achieve tJ.c> 

desired result of disenchanting offenders from future 

illegal bchavi,or. (i\t.torn('y r;cllera1's Survey, 1939) 

Arguments in m'PE~ort_ of the split .:;cntenC'c inc Iud€" the 

following iss~cs: 

-TLe spli t s(~n+:.encc '111ows rnon~ f 10Xibi '!. i ty to the 

sent~ncing J~dq0, Wh0 can more accurately fit the 

sever.i ty (!" t~e F"n,llty to llH;.' ~';lrti.cuJ.:1:r;· ci.rcum-

(Denton, 

et.o.1. F}7 1) :'1un-.:ovcr, t.he iurtge may not wish t.o 

lose con::'):'ol ov .. "!r tho r"lrt iuu lar :."':1~0., wh i ch wou1(\ 

be the result in most Ct:1.se.; i! ,1 f 1.'-1.11 c:orrunitment 

to an institution were mnde. (Attorney G8nera1's 

In California, juJ~cs m;1y ~~iv(' :):~"bation ",nth a 

jail term to individuals whC' 'I:.~n" m' the border-

line of either a stralqht 1~11 term or a prison 

term. rhese judges feel that it has 0 s~lutalY 

effect on some probationncs, so that the combined 

effect of jaIl unrl pot";t-ic:d.1 supaI'vision insu.res 

greater likelihood of suc~eH~ th~~ supervision 

alone. (Dwoskin, 1962) 



-Imposition of a period of imprisonment for certain 

offenses can exhibit the "seriousness" with which 

the courts view such violations. (Remington and 

Newman, 1962) 

"On balance, . . • the split sentpnce statute has 
beAn used with reasonable aiscre~ion during i~5 
seventeen years' existence. Ifllile it may have 
resul ted in a few offender.s beinl) corroni tted for 
a bri0f period whereas outright probation may 
have been more 3ppcopriate, it has undoubtedly 
brouyht about shorter pariods of actual confine­
ment in situations where the sentencing jud Ie 
~eels compelled to impress up~n the offender 
:.he force of the law." (Feder.al Judicirll Centel.· I 
1.976) 

-It is difficult and perh3ps unreal~stic to expect 

some probationers to make behavioral changes if 

they do not underst.and the alternntives co proba-

tion - county jailor prison - as most probationers 

have not had this experience. (Fifth Judicial 

District, 1973; Jayne, 1956) 

-Short turm incarceration is reassuring to members of 

6 

the commuldty who feel that punishment is an important 

aspect of a penal system, since prison time followed 

by probation is readily perceived as more punitive 

than prohation alone. Furthermore, citizens may feel 

~etter protected against the antisocial tendencies of 

the felon, if he is removed from society for some time, 

and if it is believed that he will not be released 

1.'nless there is alai r probability that he can handle 

th~ responsibilicies of freedom. (Chappell, 1947) 
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-A Danish study of short tenn prisoners (Bernsten and 

Christ~~nsen, 1965) foupd that the incidenc. of recid-

ivic;r:: increased with tlll;> lcnqth of sentence and concluded 

that ,::;hort-term incClrceration may be effective as a 

sanction, but only under special circumstances, for 

certajn tYP~R oC offen1crs, and whe~ 1t is utilized 

as the fir!;t step in the process or' resocializatiol1. 

fied. Alc;o, certain types of offf'nders (some mentally 

dist. Urb(Jd offenders, nlcoholics undergoing "dryin9 ou t t .. 

and n~rcotjcs'uscrB axpcricn~inJ withdraw~l) could bru 

helped by nersonal contact during a short ~eriod of 

jail confin~Inent. (Johnson, 1974) 

.' i! i rlf.~ rl :: C c: r a. t i Oil. ThGreforc, the economic cost of a 

split rentence would have to lie somewhere between 

the cost of prison sentences (most expensive - $3,858 

per inmat:e per year (Jr $10.57 per inmate per day in 

Georgia during FY 1977)and immediate probation (least 

expensive - $145 per probation~r per year or $0.40 

per probationer per day in Georgia during FY 1977). 

-The ~lodel Penal Code developed by the American Law 

Institute in 1962 addrt:l5c't='s the split sentence as 

follows: 



Sec. 301.1(3; 

r -' 1 u c (~ .: c·",! 1 : .. ~ ~: :..... ~ ~!~ 1'· ,,' •. )1 .. 1 t.: i r (; }) i :~: t () 
s(,'r\'I' 'l ~ I ," '. .' :.~" :17 l':.'Jt (.';.:c.~","'~!din'.f 311 
days il:3 011: ~: ~: ' ~" • ,: : it i ... ·, f)!' i ts oru~r. 
'J.'11'· ttH':' " 1 :!'.:' :'. ','11 ~ 1 ~t "lSC,t! h~rcundcr 
shull !\' t 1 t.:":,' n.:.u·' ·.r trw ~llrr.1 ("If proba· 
t.ion, .:t t'l, 1 ill '\ •• ", '~'. I'~ :1 l-":('ntc'nc(! 1>:' 

impr iso!1:""!.' 
th(! l,..cr~, c~f ;r·~r~!· . I:'~'" .~i ~~ ... rt .. " •. ,t! ,-.t ot ! *'_~·!:HJl~Y" ~h(lll 

net h(2 ':~rl .; ... ,". ~ ~.:. " .. , 

,', I" 
.J 

to Sr:'r,',1 'l:'~L' ~ • ,:. " ~ t A' the :;l'lit ._U1_. __ ~ .. ~ 

., : ~ ::.t· :~tll .. ' " 

11(.]) Attt"'~'t..:' ';0 .:1: ~.'! t,~ 41!~fj.,~·.'1 ,. ~ ... ,,.' ;1(J,,,,,t.~]()r-

rtH!11t ()f 1 1 .. 1:! !'>J • ~ •• !' t:!!. 11· ... f .. l!. 1t. !.~/C'~~ ~·;h iC!l 
pro\.9id<: l!, : ! .. t",t."'" 'f" : ~~i.f-",' .~~tl .. ,·~ ir't' ~ ,~! \~:l"( .. ln ~lll'~lil"­
visccl ~·rr)l't.1' ! ,~' ;,!~ ~ "1(' t !:.~,1 !1:1.r.il ,~:~(1 ,-~Cl!,,'.j~ll ~ !'t(~11t 
to u t.ot.;~l C1.l.j<,>,d'! ~:WLitUti(HI .:' Lb· r)thl"r ~md 
which l'crmit t:u.' ;!,":''!.n(1'·l')nt. 'jf Hl :1~·il'~idu':lli7.cd 
t: rl1t1 t. t'rl'" J" r(~~ :., .. 'it'"' .- r 'It''''~'" • t- f f, t rtf! t<, r • ~.a·lo: ,1t~~!' 1 c ~j 
of t:!1(' t:~'rlf~~j f~"· 11:'~ ft~'·'t -+ i 'i~!q ¥Jf'11it 1!. mj(t!,f; IJC 
ilut.lt,)rizp..l :lr'!': 

.;1,lrl, :1,,-:""'1 t('l":", ·I}~ 11".~l·~~J },/ 1\1~,.~;)1'l~i.l' .. '.,tl..· 
]-C 1 t' ,1 fj P ~ll. ~ f • J: ~ ~ ~ L ~ ~ (' r·, 1, :',; ~ • It 

'I'hero i:..; l..Lt~ j. 

treatment, or tlw ~":l"J;,:: ;., :; r;f :u1i' pt,innl ~lilncl:ion, serves 

significant d0gr~o. 

s(~ntencing notwi th:.;t,~li(l:i n',r, .i Ii!; cJ oar 1 rom th0. Ii tcrature 

8 

that ri9~')r(A1B C'v~\1\1,ltion~; iU.C! nmHJcd to :'itut.istically document 

the ef fecti vcnes~; I or 1~\C}: 41H"'r{"'~')f: I 0 f: tiH2 srli t sentence as 

a sentencing alternative. 
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"I often find (! young man, not really a crimillal at heart, 
but who nedtis a firm and decided check • . . A few days 
or weeks of confinement, with nothing to do but think .. '. 
does f~r more to bring him to his sense~, and to impress 
his companions, than any other thing will. If several 
months of such a sentence could be kept suspended over him 
afterwards, while on an informal fiv~yearprobatlon, it 
would practically insure his qood conduct ••• Again, 
proba tion a£ t.or partial service \oJol.lld solve many };Jroblems 
of needy dependents that nm·; distress the judge. II 

Judge Sibley in Archer v. Snook 
10 r 2d at 57n (D.C. 1926) 
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UTILIZATION OF THE SPL.T SENTENCE IN THE UNITED STATES 

U~ilization of the Solit Sentence at the Federal Level . 
Despite opposinq arguments (see Introduction pp. 3-5) 

and, as Bohlander (1973) points out, without anyrigorous 

scientific evaluation of its effectiveness, the 85th 

Congress p~ssed, in 1958, Public Law 85-741 [18 U.S.C.A. 

Sec. 3651] (soc Appendix A) which a~thorized a split 

sentence ol up to six months incarceration in a jail-type 

institution followeJ by probat1on. In this manner, the 

offender could remain in his local co~munity while, at 

the same time, experien:e the negative aspects of 

incarceration. 

This statutory provision authorized t~e split 

sentence as a disposition upon conviction of an offender 

for as few as one count. Previou~ly, offenders convicted 

on two or more counts could be sentenced to a period of 

incarceration on one count followed by a period of 

probation on the other count(s). 

An ndditional technique available in the federal courts 

is the statutory procedure [18 U.S.C.A. Sec. 4208 (b)] by 

which the court may commit a prisoner while a study is 

being made (which must be finished in at most six months) 

and thereafter the court may impose any lawful sentence, 

including probation. Furthermore, under Rule 35 of the 

Federal Rules of Criminal Procedure, ilia court may reduce 



TABLE I 

U~!TED STATES DISTRICT COURTS 

TYPE .\~n LE~GTII or SE~TENCE OF CONVICTED DEFENDA:-JTS 

--~----------------
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a sentence within 120 days of its imposition or affirmation. 

(See Appendix A, pg. 81) 

Utilization of the split sentence in the federal 

courts (Table I) accounted for 5.6~ of all convicted 

defendants who were sentenced in FY 1976. The statistics 

clearly indicate that use of the split sentence peaked 

in FY 1973 when it accounted for 8.4% of defendants 

sentenced. Since that time, its use has steadily declined. 

Mr. Wayne P. Jackson, Chief, U.S. Federal Probation feels 

that the following factors have contributed to the decline 

in use of the split sentence: the trend toward longer 

sentences - some judges feel the six months is inadequate 

and recommend lengthening it up to a year; an inc:.easing 

awareness of the inadequacy of local confinement facilities: 

and a decrease in the type of offenses that had been 

given split sentences in the past (i.e., selective service). 

Utilization of the Split Sentence at the State Level 

California seems to have been the first state to 

authorize a split sentence when, in 1927, it enacted a 

statutory provision permitting imprisonment in a county 

jail as a condition of probation. A few years later, 

in 1931, the Michigan legislature authorized courts to 

impose a sentence of not more than 60 days in the county 

jail as a condition to the probation order. This statute 

seems to have been prompted by a judicial decision [People v. 

Robinson, 253 Mich. 507, 235 N.W. 236 (1931)] which ruled 

that a condition of probation requiring service of a jail 

sentence was unauthorized. 
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Since that tir.:e, 

of Alabama, r-Hnn('s" 

statutory pr0':L~! ': 

sentence. I Sl.~t ..\; ...... 

.. 
1. ~ +. r.t· 5 t ""1 tes, wi th the exception 

1:. : t~·tJ have enacted 

';"1' !")rm of a split 

· ,,:.;: nf the relevant 

portions of p~~~ . ~ :'. 

spli t senten:::!'., 

teristics of each st.Jt.~! I s ~-:.r:: t sentence statute (s). (In 

most states, an offender ~U5t meet the ~riteria for 

probation in order to be ccnsidered eligible for a split 

sentence.) In general, the split sentence is authorized in 

blo basic forms with the confinement portion of the sentence 

almost always preceding probation. 

In a majority of states, the court may suspend the 

imposition or execution of the sentence, in whole or 

in part,and ~lace a defendant on probation upon such terms 

and conditions as the court deems proper. In these 

instances, the court sets a fixed period of and place 

for confinement. (Of all the states which authorize a 

disposition of this type, South Carolina and Florida 

are the only ones with statutes whose language does not 

explicitly provide for the split sentence. However, the 

cour.ts in South Carol tl!a and Florida have uniformly 

i~~erpreted their statutes as authorizing a solit sentence.) 

In another large group of states, the cJurt can impose 

a period of imprisonment as a condition of probation. In 

these cases, the statutory provision usually states the 

I: 
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- - - ... - _.- - ~AnL~ - - - - - - - -
gYNOPSIS Of' STATE STATUTES AUTHOR!ZING A SPLIT SENTENCE 

Condition of Period/P'ace 
§~~ -1'ro~ation o-f-C-o-n·!inr-r.-(~-nt Other Relevant' Characteristics: Additional Options, etc. 

------~~~--------.----~~==~==~------~(~,-=========~==~--------~==========================================~==========~~ Alas!:ol to be c!~t.erninec.! b~' 
the court 

--------.-------------------------------------------------------------------.---------------------------1._.-----------------
Arizona Yes not to exceed one 

year: county j~~l 
An additional option available to the court is that it can refer 
defendants, prior to sentencing, to tho dia~nostic f~cilities of 
the Department of Corrections (whicn will accept them only when 
~dcquate staff and facilities are available) for diagnosis and 
recn~~~ndation which must be s~nt to the court within 90 days. 
In such cases, the county Qo! conviction is responsible for 
transp~rt~tion and ~Q~~rity of the defendant to and from th~ 
diagnostlc f~~il~ty. 

---------------------------------------------------------------------~----~,,~--~--~-----------------------------------------------Arkansas Yes n"t to exceed 90 
days for a felony r,;r 
3~ davs !p~ a ~lsce­
mtH'I:<:;r:· county Ja~l, 
ci:y jailor other 
:"C;]; :aci~ity _____________ ._"'10" _________ _ 

ca::'ifornia Yes 

Co'lorado Yes 

to be dct~r~ined by 
~hc CO~~~, ~c~nty 
'~~:. road ca~p or 
')~~e:: o:ace 0: 
r .... ~,: . c . f ... '~'rk 

not to exceed 90 days 
for a felony, 60 days 
for a ;" ... sdcmeanor or 
:? days :or a pe~ty 
offense; county or 

'i.'.1':'~ .:lerved as a condition of probation \til! be cred~ted on any 
sentence of imprisonment imposed upon revocation of probation. 

An additional option available to the court, in lnstances where 
offenscG are punishable by imprisonment in the state prison, is 
that it can refer defendants, priur to sentencing, to the diag­
no~tic facilities of the Department of Corrections !wh~eh wll~ 
accept them only when adequate staff and facilities are avail­
able) tor diagnosis and recommendation which must be reported to 
to the court within 90 days (unless an extension is granted). 
7he co~nty of record is responsible for the expenses of ~.e 
sheriff in transporting the defendant to and from thf! diagnostic 
facility. Any time served under this option is credited 0/1 a 
term of imprisonment imposed at sentence. 

_______________________ ~ _______________ c_itY jn:~i~l~ _______________________________________________________________________________ _ 

connecticut 

Del,]ware 

to be determined by 
+-h .. I'nllrt' 

to be det~rmined by 
the court 

This option is authorized only for offenses other than class 11 
felonies 

-------------------------------------------_.- -------------------------------------------------------------------
Florida to be determined by 

t:le court 
This option is not authorized for capital felonies. The couri may 
also impose a p~riod of imprisonmont as a condit~on of probat on. 

------------------------------------.------------.----------------------~, 
Georgia 

Hi'.waii Yes 

to be determined by 
the court 

not to exceed six 
months 

This option is not authorized for offenses punishable by d .. ath or 
life imprio;onment. 1) An additional option available to the court 
is that during the interval between the conviction or plea and a 
hearing to determine probation, the court may order confinement ~f 
the defendant without bond. 2) The sentencing judge: does not lo.e 
jurisdict~.on over 1!he defendant during the term of probation. 

-

, ..... 
w 



-

Idaho 

HUnoh 

Indinna 

Iowa 

Condition of 
• Probation 

periodi~lace 
of COnt nilllint 

defendant may be 
placed on prob~tion 
at any tim. during 
aPorvice of a aentence 
in the county jail, 
or within 120 daya 
(which !My b. extended 
an addltional 60 daya) 
for thoae aentenced 
to the cuatody of the 
State Board of 
Correction" 

not to exceed aix 
14101lI:j~8; not in a 
facilit~'o! the 
De(Jartment of 
CClrrectionD. 

not to exceed .ix 
!'ontha 

£;her ~elev~nt Ch~r~cteri.t1cal Additional Option., etc • 

~hi. option i. not authorized for the offen.e. of trea.on and 
murder. 

Thi8 mcchani8m i8 done on tho courts rwn motion and after review 
ot tho diagnostic report by the Department of Correction.. ~he 
court may also modify a 8cntenco by reducing it anytime within 190 
dare after imposition of the sentence. -------

tp be determined by 
the court 

~dditionatly, the court may modify the eentonee for a felony. 
other than a cla •• A felony or a folony requiring a minimum 
8entence o! confinement, within 90 day8 after oervice of the 
.entence bogina cr within 30 days f~r a misdemeanor • . --.. ----~ ... ~-. ,-,.~~-.-... ~ ....... _---".--------------

-

Kanullo 

Kontucl\Y 

----' .. -----_._---, 
Louioiana '{co 

to be determincJ by 
thB co~rt; Dep~rtment 
of ~orrectiooo if 
ccn~lnemcnt 18 for 
m~re than one year, 
94i1 if le08 than one car 

not to eKceed oix 
monthsl county jail 

1/ An additional opLion available to the court, in ~d8e. where 
the death .entence i8 not impo8cd, I. to commit a defendant to 
the Kansas reception and diagno8tic centor, tor a period not to 
exceed 120 days, for a pro-8cntence inve.tigl!.tion and report. 
21 ~ho court may alao modify and/or reduce a aentenc~ within 
120 days after it i. impoaed. 

An additional option available to the court ia "ahock probation" 
where an inmate may be released on probation after aerving a 
period of 30 - 130 dayc in prison. Shock prObation i. not 
permitted it the often.e involved use of a fir.am. (S •• 
diacuuion) • 

not to exceed one Additionally, tho court may grant probation after complete or 
year, wi thout hard partial service of a .entence for A mill demeanor except crimin •. l 
l.abor, tor a telony neglect ot l:aml1y • 

. ----------------------~----~------.----~-----------------------------------------
Hlline 

Haryland 

Massachusetts 

- - - -

to be determined by 
the court, however, 
if it will be served 
in the State Praon it ia 
not tD exceed :10 daya 

to be determined by 
the court 

to be deturmined by 
the court 

- - -

The court may a1ao modify and/or reduce a sentence within 90 
daya after its impo.ition, After that time, reviaion may be 
done only in caae of fraud, miatake or irregularity. 

If the sentence i. to imprilonment, thia option ia not authorized 
for crimea puniahahl. by de~th or life impriaonment; if the 
8entenee i. to fine Ind impriaonment, it is not authorized for 
crimea puniahable by life imprisonment, crimea committed when 
armed with a dangeroua weapon, or if the defendant haa been 
previoualy convicted of a felony. -- - - - - - - - - -



- - - - - - - - - - - - - - - - -
Ccn~.!.tion ot Period/Place 

_______ ~_t~=t=e~ ____________ =l=:C~~= .. =~~=-l=O=~~: ________ ~o=£==t=~=n=£=i~=.c=~=-=~=t~ ________ ~o=t=h=e=r==R=e=l=e=v=a=n=t=C=h=a:r=a=c=t=e=r=1=.=t=1=e=.='=~=d=~=1=t=1=0=n=~=1~Op~t=10=n=e==,=e~.~.c=.:-__ . 

IleVlIdli 

not to exceed six 
~or.th8: co~nty :4i1 
cr houle! o! 
correction 

to be d$tcrminod 
b~' the court 

Ar. additiona! oPtion availahlc to tho court 11 to place you~~!ul 
o!!en!!e!'IJ, ·.:::dor ::2 yua.n o! ago, co:wic:ed o! cr!:nu tor \oIhic!1 II 
8cntenco in tho .tate pri.on may he ~~poled, in a ~cpartmcnt ot 
Correction, pro~ation ca~p for a period not to excee~ one yeal'. 

, 

to be determined by 'rhe o?don i. only available to maqiltrate. 111 c"rtain cOW'ltiea. 
__________ ~~ ____ --__ ~t~~~e~c~ou~·r~t~ _____________________________ .~,--------------____ ~--~----____ --__ ~~ .. __ 

Ye~ 

not to exceec! 90 ~IIY': 
!~!.!. Howc·/or. 1f 1~ 
w:'!.l be lIe:" .. e>! in a 
!acility o! the ~ept. 
o~ Co~:cC't~on~, thQ 
!('!:lith wi~! b() 
~eto:'l"!r.cc! b~' the 
co~:"~ 

i.nterT'.l.ttcnt. ~ ... not 
to oxcec~ 3: daY9! 
cO\ln~~' ~a1~ 

to be dcter.minod by 
tho court 

to be determined by 
the court 

to be dete~~ncd by 
the court: co~n~y 
jb!l or workhouau - .. -----------...-;~-------------------------------

Hew I • :'::0 

Nor'.:!'; .IItO:.illll 

to be deturr..!.ncc! bj' 
th/,) court 

not ~o exceed 6~ 
UAj'!!J 

not to exceed I!~ 
~nth, !~ DQrVO~ 
In a !.e11!~y 0: 
~he oo?a:~~ent o~ 
Corrections or not 
to exceed 30 ~aya 
lo! lIer·te!d lon a !.oc.l 
con!incMent taoi~~ty 

to ~e dete~ined 
by the court: te~oni .. 
w~ll b~ s~rve~ in a 
atate !aci~!~y, ~i5de~ 
r~3nor8 !on a cour.ty 
or rC9~onal facil~ty 

~h!. op~ion 1. available tor cri~e. tor which a .en~ence at 
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maximum period of confinement that is permissible (usually 

under six months or one year) and the place (local, 

state or other confinement facility) where the imprisonment 

will or will no~ occur. 

Certain states, either singularly (Wyoming), o~ in 

addition to other statutory provisions authorizing a spl~t 

sentence (i.e., Indiana, Iowa, Kansas, Maryland), allow' 

the court to modify or reduce a sentence within a specified 

period of time (usually one, three, four or six months) . 

By this procedure, a split sentence can also be effectuated. 

An additional procedure which authorizes a ~rtit 

sentence is the option, in Arizona, California, Kansas 

and North Dakota, by which the court can ££mmit an offender, 

prior~~entencing, to a state or other diagnostic facility 

for diagnosis and recommendation for sentence. (The period 

of confinement in these instances ranges from one month 

to four months depending upon the particular statute.) 

Finally, the "shock probation" statutes of Ohio, 

Kentucky and Texas authorize the split sentence by permitting 

the court to resentence an offender, who is already serving 

a term of imprisonment, to a period of probation. (The 

maximum period of confinement under these statutes is 

supposed to be 130 days in Ohio and Kentucky, 120 days for 

felonies in Texa~and 90 days for misdemeanors in Texas.) 

California: Utilization of Jail as a Condition of Probation 

California exceeds all states in the use of jail as 

a condition of probation. The data presented in Table III 
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clearly indicate the extent of its use - approximately 50% 

of all California Superior Court felony dispositions in 

FY 1976 received jail as a condition of probation. 

Commenting on the use of this disposition, the 

Probation TaSK Force of the 1971 California Correctional 

System Study on Probation and Parole Field Services took 

the position that many offenders given jail as a condition 

of probation could be placad on straight probation without 

seriously jeopardizing the safety of the community. Further­

mor~, they felt that minimizing the use of jail as a 

condition of probation would result in substant .al savings 

since the estimated average per capita annual cost (in 1968) 

for successful cases on _~raight probation was $247, while 

the cost ranged between $1,000 and $3,000 if jail was a 

condition of probation. 

1971) 

(California Board of Corrections, 

To examine the effectiveness of this technique, the 

California Division of Law Enforcement, Bureau of Criminal 
~ 

Statistics, conduct~d, a follow-up study (one full calendar 

year from the time of the individual's release to the 

street on probation or following incarceration in jail) of 

5,076 persons sentenced in superior court to probation, 

either straight or with a conditional jail sentence, and 

those sentenced to straight jail during the first six 

months of 1966. Included were all cases from twelve of 

the largest counties and 30% of the cases from Los Angeles 

County. 

The significant findings of this study were: 

J 



r. Approximately 66% of those felons admitted to 
straight probation during,the first six months 
of 1966 remained free from any furthRr violation 
during their first year. In cont:aet, only 52% 
of those siven ?robation ane jail and (1% 
of those given straight jail remained 
violation free. 

II. The length of probation senten~9 or length 
of jail sentence imposed did not appear to 
have an appreciable effect on subsequent 
violation history. 

IXI. The three factors that exerted a strong 
influence on subsequent history were the 
defendant's age (younger defendants were 
more likely to commit additional crimes 
than war! older offenders), prior level 
of crimilality (as the seriousness of a 
defendant's prior record increased, so 
did his chance for fUrther ~erious 
criminality), and race (non-white offenuers 
generally exhibited the greatest proportion 
of major subsequent violations). (California 
Department of Justice, n.d.) 

California: Pre-sentence Diagnostic Program 

Since its enactment in 1957, criminal cOurts in 

California have an option (Cal. Penal Code Sec. 1203.03) 

of sending, prior to sentencing, an individual; convicted 

20 

of an offense punishable by imprisonment, to the Department 

of Corrections for up to 90 days, for the purpose of 

obtaining a diagnostic evalufltion and a r8commendation 

for an appropriate sentence. (See Appendix B, pp. 85-86) 

An examination of this procedure by Dickover and Durkee 

(1974) pointed out that acceleration in the use of the 

Sec. 1203.03 commitment, over time, may reflect interest 

by the court~ in the deterrent effects of a short period 

of imprisonment. This, ay be eyual to or more than the 

courts' desire to obtain assistance in making decisions 

about sentencing. 
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Dickover and Durkee's study, done under the auspices 

of the California Department of Corrections, concludes lhat 

the diversionary achievements and potential of Sec. 1203.03 

have considerable significance from the standpoint of savings 

in human costs and monetary costs. The authors calculated 

that moneta£y savings for the year 1970 amounted to more tpan 

$1,600,000. Moreover, this estinate did not include t~lI= 

costs for new construction that would have been necessitated 

by the greater number of commitments that ~lOuld have 

entered the Department of Corrections in the absence of 

the Sec. 1203.03 option. Since prison populations have been 

generally increasing, this point is particularly significant. 

Shock Probation in Ohio 

In 1965, the Ohio legislature passed into law 

Section 2947.C~l of the Ohio Revised Code (see ~ppendix B, 

p.ll4 for text of present statute) which has come to be 

known as "shock probation." (This occurred seven years 

after the implementation of the federal split sentence 

statute. ) 

Unlike the federal split sentence statute, shock 

probation is not part of th~ original sentence. This 

technique allows the court, after approval of a motion 

made by an inmate [all incoming inmates (felons and 

misdemeanants) are eligible to file a motion for early 

release], or by the court, to release an inmate on probation 

after 130 days or less of incarceration (a minimum of 30 

days mus't be served under th~ statute). 



The Ohio Adult Parole Aut.hority (19 7 1) describes 

the five positive functions thdt this alternative was 

thought to provide as follows: 

I. A way for the courts to imp£ess offenders 
with the scriousnes3 of their action without 
a long prison sentence. 

II. A way for th~ courts to release offenders 
found by the institution to be more amenable 
to community-based treatment than was 
realized by the courts at the time of 
sentence. 

III. A way for the courts to arrive at a j~st 
compromise between punishment and leniency 
in appropriate caSES. 

IV. A way for the courts to provide community­
based treatment for rehabilitable offenders 
\1'hile still observing their responsibility 
fo~' impusing deterrent sentances where 
public policy demands it. 

V. Shock probation afforns the briefly 
incarcerated offender a protection 
against socializat.ion into the "hard 
rock" imrdte cul ture. 

l"riday and Petersen et al. (1974) and Bohlander (1973) 
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however, point out that in the literature available regardjng 

this technique, no mention is made of possible deleterious 

effects. 

Denton et al. (1971) implied a series of guidelines 

for the use of shock probation: 

(1) it is especially applicable to first offenders; 

(2) l~ should not be used with convicts who had 
experienced numerous convictions; 

(3) incarceration should be brief, preferably 
shorter than the 130 day limit; 

(4) it should be denied to "potentially violent 
offenders, and narcotics addicts;" 

(5) release under shock probation should be a 
Durprise to the felon an~ should not be 
pre-arranged dt the time of sentence. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
II 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
il 

I 
I 
I 
I 
I 
I 

23 

Several problems, howeve~ have been encountered in the 

utilization of shock probation to date. In some instances, 

judges were granting shock ~robation to inmates who had 

experienced numerous previous convictions. In other cases 

(approximately 17% of Friday and Petersen's 1970 shock 

probation sample), motions timely filed by inmates were not 

ruled upon by the court until after the expiration of the time 

limit set in the statute for ruling on the motion (a significantly 

larger percentage of the blacks released statewide under the 

shock probation statute were released after the 130 day limit). 

(Friday and Pet~rsen et al., 1974) Additionally, the filinq 

of shock probation motions by inmates has also resulted, in 

many instances, in overwhelming already overburdened courts. 

(Dinitz, 1977) 

Moreover, in some cases, lawyers of convicted defendants 

may convince the defendant before he goes to prison that he 

is likely to be granted shock probation,or judges would tell 

offenders at the time of sentencing that if they filed 

motions for shock probation the court would give them favorable 

consideration. In such cases, the shock value of this 
I 

technique may have either been negated or considerably 

lessened. (Friday and Petersen et al., 1974; McCarthy, 1976) 

Furthermore, some prison officials may neglect to 

incorporate new prisoners into prison life until they are 

surA the prisoner is not likely to be grallted shock probation. 

In such cases, rather than designate permanent living quarters, 

full-time jobs, etc., the prison officials merely hold the 
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individual until the h(~arinl1 i 1 f one is rwp.lired by the 

court). The "-;hocl{" value: 3H1in is limited ~ll these instances 

as the defendant.s arl> .'lllt d't"Mlly it-nrainud to incarceration. 

(McCarthy, 1971)) 

Scott. and Krdmf~r 11~"';\ i 'lnt out tInt n''"'lst c\):lc1usions 

rcqarding shock proba ~ ion \',1':!' bn(\n 13uda ton' r~qartling the 

principle but c:-l t;ieal (.,f it:.-·, U:;u H' tr:· .1,14.t'. NiHl f(.~w 

E'xccptions, the )u,iici.1r:' ;';{'"':' • !iiM Rc'ntt !1Cln·r n1t~rnativ(l 

as ..1 worknbl(l anJ ',,;orkin': f.;olJ 1 li'!1 ~() tiw £1l"oblcms af 

rccitli ViSi':l ar.~()nti t irt; t • 'f fPl~d(·p;. ';"1"1 J.l: ~md Pc f;crsen 

rt!asons fqr r~l.lut.:t:l(,'il:i !!: !!.f !,n!'iCn ·"j:I,J-t~J.m tb~~ 

rCtlLICin9 thp .:C)st to ~,dX:',1.:'jn: ·it'1.·"r~:-1) in Hi 1 ... · o~' the: 

incrcasc>d load of crimllldl t'.iR{'~ .~!', ~l:o' "'dl,· (·~~;rl~. !t)('ntf'ln 

ct n1., 1971) 

ComMuni l:y-bast'd cor n.'cot iomll wor;tl'l"!<; I j!1 dt'l1crdl, sec.' 

it as an ef[(>ctiv0 t.ool which "101t::" ':b' nni'.'r rdffmOl'r into 

il mora lurid perception of n~n1it·:,. )i()\\'i';'('r, it \\'as the 

o~inion of many probation nffic~r; ~h~t sho~k ~robation 

allowed the ;udqos l~() "lonk toulfh ll bi' In'':lrc<.~rating almost 

half of illl convicted felons \.,hi 10 laU~r "quietly" releasing 

a substantial proportion of them on shock probation to satisfy 

" tJo litical obliqations. 1I (Friday and P(!tc'rsen ~:t a1., 1974) 

Th<? staff of the various correctional institutions 

throughout th~ state were found to bA goneral1y unimpressed 

wit~ the technique. Furthermore, inmate purception was felt 
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to be that the statute was designed to coerce them into 

good insti~utional behavior in the hope of attaining early 

release. (Friday and Petersen et al., 1974) 
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Several stud~es have been written examining the use 

and eff~ctiveness of shock probation in Ohio. In one of the 

first of these, Denton et ale (1971) found that success on 

shoc~ probation was associated wlth such factors as no 

provious felonies, intelligence, marriage and advancing age. 

Friday and Petersen et ale (1974) conducted a statewide 

~nd countywide (Franklin County) study of offenders receiving 

shock probation. The sample in the stctewide study included 

61 of the 85 offenders granted shock probation in 1966, 485 

of the 632 offenders granted shock plobation in 1970 and the 

control samples drawn for these groups (cases cliqible for 

shock p~obation uncer the law but not rel~as~~). It was 

felt that this sample would be reprcsentdtive of the most 

frequent usages of the law, as well as providing a longitudinal 

view of its early imple~cntation an~ its usaq0 ~ft0r tho 

statute had become a somewhat institutionalized scntencinq 

alternative. 

The oample jn the Franklin County stu~y included all 

persons granted shock proba tion in 1970 plus a 11 p('rs~ .1S 

granted shock probation after 1970 whose pre-sentence reports 

were prepared in 19l0. The total in this sample was C7 plus 

the control sample drawn for t~is group (a control group of 

regular probationers and a control group of institutionalized 



individuals eligible for shock probation but not released 

under the statute). 

The following characteristics were noted as being 

descriptive of those offenders receiving shock probation: 

(1) disproportionately white; 

(2) generally young - 22 to 26 years of age­
but ranged upward to 69 years of age; 

(3) of slightly higher socio-economic status, 
generally from middle and upper-middle 
class families; 

(4) usually high school qraduates, while many 
attended college; 

(5) rarely had parents or siblings with criminal 
records; 

(6) as likely to be married as sin~lc, hut more 
were divorced than in the sample 
populations; 

(7) more likely to havp been convicted for fraud 
or narcotics vl~ldtions than for property 
or personal offenses; 

(8) usually were represent~d by privately­
retained attornoys; 

(9) generally received a recommendation for 
incarceration from the probation d~partment; 

(10) usually entered a plea of quilty: and 

(11) generally had prior criminal records, but the 
majority had not previously been confined in 
an adult correctional institution. 
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The racial disparity in the granting ~f motions for 

shock probation has also been pointed out in other studies. 

Swingle (1972) in a survey of 216 shock probationers releaoed 

from Lebanon Correctional Institution in 1969 and 1970 found 

that black inmates were less likely than whites to be granted 
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shock probation. Petersen and Friday (1975) in a sample 

of all persons granted shock probation at a mp.dium security 

prison for male offenders between the ages of sixteen and 

thirty during 1~70 (202) and a control sample of persons 

who were eligible but not released (373) also found that 

when other factors are considered equal, blacks have less 

chance of receiving shock probation than whites (white 

inmates were more than twice as likely to be released than 

black inmates). 

One factor which may contribute toward this racidl 

imbalance in granting shock probation under the statute is 

that black inmates have less access to private legal counsel 

or are generally less familiar with legal criteria. (Friday 

and Petersen et al., 1974) A second is that black inmates 

do not perceive their chances of beinq ~ranted shock probation 

as being very great and as a result are less likely to file 

a motion for release under the statute. (Bohlander, 1973) 

The ~ranklin County study of Friday and Petersen et ale 

found that those offenders granted shock probation who were 

considered successful generally: 

(1) were between the ages of 18 and 22; 

(2) were black more often than white: 

(3) were married; 

(4) were from lower-middle to upper class; 

(5) were high school dropouts; 

(6) had some parent or sibling crimina11tYi 



(7) were convicted of personal crimes: 

(8) were recommended for probation by the 
probation department; 

(9) wore represented by private couns~l; and 

~lO) hau no prior criminal record. 

It also found that thos~ "ffpnJ~rs whu wer0 nranted sho~k 

probation who failed to co~pletn probation acnorally: 

(1) were 21 nr 24 years olJ; 

(2) w'rl' 1"\01"0 often whit~ t.han black; 

(3),-:::r •. ' f~'m 1 ~("1 hf' ~ir.Q'lc and rlS nft('Jl ~UvorcGd; 

(6) had no r~rent or siblin0 criminaU t,/; 
I • 

(7) we're cOl1victt::-J Ot narcotics-related of fcnsc5 1 

(8) were recommended for shock probation by 
the prl)bation department.; 

(C') were rcpresenL(:d bi' court-'ll r:-olnt~~~1 .:It.t.ornoys; 
anu 

Of)) had criminal records whleb inc l'~dE:!d l:irrcsts and 
ja.il sentences. 

Tn comparinq the findinns f'rnm thc> county stuJy with 

those of the statewide studv, Pri1ay and Petersen at al. 
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found a nllmber of ~iscrc!,ancV·s. In cl':mt.rasl b:"l t'h~~ county 

study, l:hc stdtC'wide ;t~lfl':' fnun·l SUCCI'5S on shock probation 

family criminal involv~m0nt, and conviction of nne or two 

adult offQns~s. Tn contrast to the statcwidn study, the 

county study founrl success on shock probation to to sliryhtly 

higher among blackG and middle-upper social status categories. 
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The two studies agreed that success is higher among the 

married, and that failure is greater for those convicted of 

narcotics offenses. 

Overall, their study found that success was concentrated 

in that group for which the law intended - the young, but not 

juvenile; the previously convicted, but not hard core 

offender. They concluded that 

"Short term incarceration coupled with the 
supervison of probation appears to not only 
be effective, but humanitarian as well ... 
We t-lould caution, however, that shock 
probation requires a much more thorough­
going empirical analysis and interpretation, 
particularly as its use begins to expand 
throughout the correctional system." 

Bohlande~ (1973), who collaborated in the Friday and 

Petersen stuCy described above, reported a higher failure 

rate among shock probationers than those offenders who did 

not experience a sho~t period of confinement. Addressing 

this point, Mr. Ned Woodruff, Chief Probation Officer, Frarklin 

County (Ohio) Court of Common Pleas, states that he expects 

people in the shock probation program to have a higher 

revocation rate than regular probationers since persons 

assigned to prison in the first place are usually more 

difficult people than those placed on routine probation. 

Bohlander concludes that shock probation in Ohio and 

as administered in Franklin County has not served as an al tcrnative 

to incarceration, but instead has been used as an alternative 

to probation, and that it is, in reality, a move toward 

retributionist punishment. He states that 



"The knowledge that incarceration ir.cre:ases the 
likelihood of continued commitment to criminal 
behavior patterns seems to have had little or 
no effect on legislative, judicial, or 
correctional policy makers." 
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Although his research findings indicate that shock probation 

brings the same negative effects as incarceration and 

eventual parole, Bohlander agrees that "shock probation is 

a far more satisfactory sanction for humanitarian reasons 

than longer periods of incarceration." 

McCarthy (1976) stat~s that the ideal defendant for 

shock probation is most likely to be young, have no previQus 

record, have good education and/or employment, married with 

dependents, und have committed a non-assaultive crime of 

little severity. From his study of a sample of 43 shock and 

straight probationers, he found that the typical shock 

probationer is a white, unmarried (with one dependent) male 

less than 23 years old, with an eleventh grade education ind 

who has had one conviction as 3 juvenile or as an adult. 

A study of J.:.he economic impact of U:e shock probation 

program on correctional institutions in Ohio by Thompson 

(1975) pointed out the high direct and indirect cost of the 

shock probation program (i.e., support costs, in-processing 

costs, inmate wages, release money, transportation of the 

inmate to the institution or back to the local community, 

etc.). lIis alternative to reduce the cost of the program would 
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be to incarcerate shock probationers in local jails where 

the per diem costs of maintaining an offender are less than 

those of a state correctional institution. 

It is felt by Thompson that such an alternative would 

still provide the "shock" of imprisonment but at less cost; 

with fewer hardships to be encountered by families visiting 

offendersi and provide greater access to the courts whenever 

needed. In other words, Thompson seems to be proposing that 

Ohio's shock probation statute be modified so that its form 

resembles that of the Federal Split Sentence law. However, 

he does not address the issue of the impact that such a proposed 

change would have on locAl jails in Ohio. 

Thompson's study of 712 offenders released on shock 

probation in 1973 shows that for this group, the frequency of 

release on shock probation peaked between 76 and 90 days. 

It also found that 15.6~ of the 712 offenders were released 

after the expiration of the 130 day time limit under the 

statute. 

A study by Angelino et al. (1975) compiled a sample 

that consisted of all inmates released from Ohio prisons 

under the shock probation statute during 1969 plus the female 

inmates released during the years 1966, 1967, 1968, and 1970. 

This sample totaled 554 shock probationers of whom 136 were 

female. Members of the sample were equally divided between 

urban and rural counties, were predominatly white (76%), young 

(49% in th~ J..8 t~,.,ZZVQ;;l>; 01:t4-;!"3',tge), unskilled (76%), poorly 
- ''''...... " -' ,'" " , " - ." ... ~ . , ' ... , ' ... -~-.' ' -. 

educated (78% did not finish high school and many were 
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regarded as attendance and behavior problems in school), 

unemployed (53% of the males and 69% of the females), 

and of average intelligence. 

The findings of this study do not sU9port the under-

lying rationale for shock probation and indicate that shock 

probation was not administered in strict accordance with the 

intent of the legislature or the Ohio Adult Parole Authority 

(O.A.P.A.) guidelines (see discussion p. 22). While the 

majority of offenders were young, 22% were over 30 years of 

age. M0reover, the felons selected for shock probation were 

frequently not naive first offendersi 40% had been convicte6 

before and 12.1% had served prior prison terms. Furthermore~ 

20% of the felon~ seem to fit the category of "potentially 

violent offenders. II (More than one-quarter of the convictions 

were for crimes against persons.) Additionally, shock pro-

bationers were not being released as promptly as the legislature 

had intended. Although the average felon served about 105 

days before being released on shock probation, nearly 40% 

of the sample were incarcerated fo~ greater than 121 days before 

release. 

Commenting on the low recidivism rate for shock proba-

tioners reported by the O.A.P.A. (see Table IV), Angelino's 

report states that such a figure is highly optimistic as: 

(1) it is based on reincarceration and 
probation violation and does not 
include convictions of persons who 
have ccmp1eted probation, unless 
they are reincarceratedi 
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Calendar 
--'Yea r 

1966 

196 -: 

1968 

19 ()9 

197() 

1~)7 ] 

1n .... : 

197:5 

1974 

1975 

197b 

TOTAL 
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TABLE IV 

UTILI:ATIO:\ OF 

SHOCK PROBATTO:\ 

1;\ OIiIO 

~llmher of Shock :\umber of Shock Shock Probation 
Probation Cases Pronation Cases Cases Recommitted* 

Granted Recomm1. tt Cd ili Bv 
-!-

Percent 

85 S S.R~ 

IS:; 2(} 1·1 • 2 ~ 

29·\ 1~ 
" 6.1"0 

.J sn .~ 8 10.0e:. 

(, :; ~ () 11 IO.7"., 

~lti - 83 9. 2 ~i 

1 , 2~) 2 11:; 8.9~ 

1,132 137 l2.L:, 

1,079 llR 10 . 9°~ 

1,528 1 5 :' 1(l.3~ 

1,·178 Ib6 11. 2~ 

9,090 9·11 lO,4~ 

*Does not take into account abscondcrs whic)l mny Hpproximatc 
an additional 2-:;~ 

Source: Ohio Adult Parole Authority 



(2) the measure does not include out-of-state 
convictionsi and 

(3) the recidivism figures are not controlled 
for length of time since release from the 
insti tu·,':ion. 

His study, with regards to recidivism, found that nearly 

half (47.7%) were arrested at least once after serving 

their shock probation sentencei 31.3% were subsequently 

convicted of a felony within five yearsi and 24':, scrv,~d ,"It 

least one prison sent.ence after release. I I~ v.;as EOl· 1d, 

however, that these later crimes were less serious than 

those leading to the original imprisonment. The report 
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states that the discrepancy between these recidivism figures 

and those reported by the O.A.P.A. may be attributed to the 

fact that only one-half of the recidivists committed new 

crimes within the first year after release. 

Among men, the study found that recidivism tends to 

be slightly higher among younger men, blacks, the unemployed, 

those who were attendance problems in school, and those who 

lived in urban areas. Among women, althrmgh higher recidivism 

was also associated with being black, urban and an attendance 

problem in school, additional factors included lower intelli-

gence and school achievement, having a behavior problem in 

school, and having served a longer time preceding shock 

probation. 

Comparing the effects of various lengths of incar.ceration 

on the ~ecidivism rates of the sample of shock probationers, 

Angelino's study found that time served had no effect on 

recidivism rates. However, the study pointed out that the 
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apparent ineffectiveness of short term sentences may be 

due in large measure to inappropriate selection of felons 

for shock probation. (That the guidelines of the O.A.P.A. 

werp not followed, especially in regard to the number of 

past offenses r has been pointed out previously.) 
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Angelino's study states that recidivism might be 

reduced if shock probation sentences 'vere restricted to naive 

first offenders with relatively minor crimes. [However, 

when testing this hypothesis with a sample of 281 offenders, 

the results seemed to indicate that incarce~ating offenders 

with relatively short criminal historie~, of lecis serious 

nature, for a short period of time (less than 130 days) 

is no different, with regards to future recidivisM. than 

incarceratjng them for a lon~er period of time.] 

Shock Probation in Kentucky 

Relying heavily on the reported success of shock 

probation in Ohio, the K3ntucky Leyislature enacted a 

shock probation statute (KRS Sec. 439.265 - see Appendix B, 

pg. 99 for text) in 1972. Following, almost exactly, the 

wording of the Ohio statute, this technique similarly allows 

the courtl after the approval of a motion made by an inmate 

or by the court, to release an inmate on probation after 130 

days or less vf incarceration (a minimum of 30 days must be 

served under the statute). 

This alternative has given judges the opportunity to 

extend the percelved potential benefits of community-based 

corrections to offenders heretofore deemed inappropriate 
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B. Offenders granted shock probation 
tended to come from families with 
higher social status than those of 
~ither probationers or incarcerated 
offenders. 

C. Shock proba t ioners \-!ere l'eco1l1P1ended 
for community supervision more often 
than were incarcerated offenders, but 
less often than those pl~ccd on reaular 
probation. 

D. Shock probationers \o,1oro found to htwn 
less serious criminal r~cor~g than 
offenders SI"'lt<?r.ccd b') nrot.r(1ctctl 
incarceration but More ~ariou~ crIminal 
records th:,m offcn,Jurs (rr.::mb_,d 1"(" 'Hll'lI· 
probation. 

E. Considered i~ ~10rC"atc, the chnrQcteristic~ 
of shock prob,'l ti(>nC'l"S r,.ll] domcn .. ·hAro 
bctwe()n those of rC1ular :.Jl-o"lba t ioners ilnd 
incarcernted offandur~. 

r;-. Shock probation .1S ~1 ~;"'nt(,'ncirh: CIl)th1n \.,.as 
~cnerally used in ~nH0S wh0rc the chara~­
tcristics of the off.('nsc -lnd the attributt?s 
of the offender madC' both incarcerAtion 
and probation undesirable nltcr~ativQs. 

Ill. Concerning the Impact of the First F'iv(~ h'eoks of 
Incarceration (Faina nnd Bohlander intcrviewod 
502 inmates, admitted to the Kentucky 
State Reformatory at LaGrange in 1975, during 
their first and fifth week of imprisonment): 

I\. DurinC) the> eilrly perlod - tJl('~ fi.rst five 
w('>cks of incarccra tion - it. wus found t;l.:l t: 

1. Offenders' nrefcl~nccs for association 
with other persons who cngaqc in law­
violating behavior qC"neral1y decreased. 
Generally, the older the offender, the 
lClss likely he WilS to choose friends who 
hnd "little respect for the law." 
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2. Offendcr~' self esteom tC'n~cd to incroase. 

3. The offenders' negAtive self-images 
~oncrally decreased. 
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4. Offenders' commitment to radical values 
as well as expressions of support for 
radical action tended to increase. This 
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was particularly true for youthful offenders 
who did not ~nticipate release on shock 
prob.1 t ion. 

5. The hinh levels of fpsr of oersonal harm 
idcntitiod at a~mission did" not decrease. 
(Youthful first offenders were found to 
be more f0~rful of nhvsical harm to 
themselves than were other offenders.) 

6. Isolationism ns 3 mode of aclootion to 
liv1ng in a controlled envlro~ment became 
increasingly accepted. This was partic­
ularly tr~e for older married offenders 
who previously did not know any other 
inmates in the institution. 

7. A subst~nti31 increase in hostility 
toward, and 3 rejection of, the 
insLituti0nal staff was found to 
occur. 

8. ~o signifi~ant ch~n~cs wcrQ identified 
il'" the of.'fcm1n rs' comI'd tmen!- to fellow 
inmates. Inmate solidaritv was found 
to be high at admission ana equally 
hlgh following fiv~ weeks of confin~ment. 

Regarding these findings, Paine and Bohlander pOint out that 

this analysis does not nddress long-tcrM_ attitudinal change 

among offendQrs s0ntcnced to shock probation. 

IV. Concerninq the Assessment of Shock P1Aobnt:.ion by Circuit 
Court ~Tu~lgc!S anu Comn::mwenlt.h }\ttorncys (question-
naire responses were received from 67 judges 
and 44 prosecutors): 

A. Rather than a formal reconsideration of the 
original sentence, the use of shock probation 
is anticipated by court personnel when the 
original sentence is rendered. 

B. The ofiender is frequ~ntly informed of 
the court's intention to shock probate 
prior to the initial incarceration. 
This may tend to miti.gate the "shock" 
effect of 'the short rH"riod of incarceration. 
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c. ;'\5 in th~rc:Llcrlnq (if the ()riqinal 
se"tencc, the s0ric~An~s~ of the offense 
and the offen:ier'A rrior criminal record 
were ~C'nrrally n~rccivcd ~s the most 
important factors in considering the 
~rantin~ of shock probation. 

D. In cns~s where ~n offender 15 in~nrceratQd 
and where shock probation may be aranted, 
judges often inves iqate the offendcr'A 
adjustment to confl ner:1ent bcfor0 renderin'.! 
a decision. 

E. In genclal, the iudqea and prosecutors 
typified the offender for ~hor the shock 
probation nlternativc would be tho most 
aporopriate rflhabilitativ(> tonI :J~ being: 

(1) qcnerally under the aGO or 2S: 

(2) "'lith nn history ('Ii' felony convictionsj 

(3) convicted of offenses not assoc1ated 
with personal harw or vlrlanccj 

(4) who have deMonstrable family or 
cOMmunity ties: 

(5) who exhibit remorse over their 
offense ~nd a positive attitude 
toward rehabilitation; an1 

(~) who presently hold a stable job, or 
who have s~und prospects ~or future 
.amployment. 

F. Both Judges and prosecutors generally 
indicated that shock probation provides 
them with sufficient latitude in cases 
where regular probatio~ or protracted 
incirtrceration would potentiall" fail 
to either protect soc iety or ':t' 
rehabilitate the offender. 
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G. With a wide range of specified ~ualificntlons, 
shock probftion was neld to be ~ uscf~l 
a,nd effect .. ve sl.ntencing alternative by i:1. 

majority 0: court per~onnel. 

Concerning the Effectiveness of Shock Probation: 

A. shock probation appears to be most successful 
in cases where defendants: 
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1. had been convicted of only one offense. 

~. had been sentenced to 10ng-t~rM inprison­
mente 

3. had been convicted of exprp~sivc (personal) 
1-3 thcr tnan instrumental (c·- "'nomic) crimes. 
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4. had minimal juvenile and misdemeanor records. 

5. had ~inima1 felony records 3nd impri30nments. 

6. were older, married and had children. 

7. came fron stable, non-criminal, home 
environments. 

8. were able to rnak~ bond prior to trial. 

9. were employed prior to the offense. 

10. were able to obtain private counsel for 
their defense. 

11. had been recommended for probation by the 
officer preparing the pre-sentence report. 

12. had not been charged with disciplinary 
rule infractions during the confinement 
phase of shock probation. 

1:3. The characteristics of offenders who IIsucceed" 
on shock probation more clearly approximate 
thos~ character1stics of offenJers granted 
regular probation than they do the charac­
teristics of offenders confined until parole 
or expiration of sentence. 

This study concludes: 

(1) that shock probation appears to be a 
logical alternative sentencing option in 
cases where r~gular probation or protracted 
incarceration seem inappropriate; 

(2) that the technique not be employed in cases 
where the offender is clearly a candidate 
for probation; and 

(3) that further success of shock probation will 
best be achieved by continued utilization of 
the program as an alternative to protracted 
confinement. 
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" ... we arc definit.t"l':, I.n "1',",· ,!' t l:. 1 ~!.'l':":; !,rob,1tirm' 
policy. II 

,. . ~rob3tion 
" . I' !">:', ,,! ,,: Corrections 

"Shock probation in niY n! invr. \,:0",1,1 :den'l' u \'aluable 
experience fol.· thos(' ir.'ll·:l: l.ll:; \"lv, d0 not appreciate 
the seriollsness .;:- ::r~n',·,,: :,.: . ;~:'i!:~~:""nt. until it 
is on them in a \'('1"'.' 11 !..... ~.:! .. ". !." ~hoC'k probation 
were to be institllt.f'''l j 'l';(<llf • ~ ~.' .. ~' :,,,(.It. it be done 
only at the (]iscrrti~1!i /. 1 ~l:' .!", t:\'; that the Court 
not be pGrmi t ted to !.:: j :In .:':.. :". I; lila t he or she 
would be qoinq to 1:: ~: '"' :. j '/ it short 
period of time. If she,::->: ; 1'11, 'It l' !: \':('1"1.', used in lieu 
of longer sentcncC's an·: :"I'\~ In : j.j 'to' I r probation there 
would be substantL1l fo>u"in :!' 'j:~; ,. ii!"\inlShed over­
crowding." 

h.'put:: Director 
:f"l\,.',1 Di':i::;i,f):l r-: l\dult Corrections 
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" •.• preliminary indications are that it [split 
sentencing] has been extremely successful for those 
who have received su(;h sentences." 

Richard P. Haskell 
Deputy Director 
Maine Bureau of Corrections 

"The pr.imary problem associated with this program is 
the administrative one of maintaining the mechanisms 
necessary to follow defendants who have [thus) been 
sentenced . . . if the probation case is not followed 
through upon the defendant's release from confinement 
••• the effect of the split sentence [may be negated]. 

We feel that the use of [this] device provides the 
court with a significant alternative to institutional 
commitment and provides the probation agent with the 
cr~1ibility that accompanies such a balance between 
pun1shment and treatment. We would like to see a more 
forma)ized use of [this] mechanism as soon as we a~~ 
able t- develop the capability of coordinating such a 
program." 

Robert Renshaw, Jr. 
Chief of Program Development 
Maryland Department of Public 
Safety and Correctional Services 

"r-1y personal reaction is to question the usefulness 
and effectiveness of [this) approach. I suspect 
that most adult offenders who require incarceration 
for whatever purposes will have already been exposed 
to some sort of confinement in local jails or other 
holding facilities either awaiting conviction and 
sentencing or afterwards. Therefore, they will 
have had a sufficient experience in institutions 
that leave much to be desirel::!. to know what 
confinement means and how it impacts on each person. 
If that experience didn't shake them up, then I doubt 
that an additional short sentence before probation is 
implamented will do the job either. On thu other 
hand, if they don't require incarceration for 
punishment and/or security purposes, then no confine­
ment seems justified. Certainly, not to just 'shock' 
them into realization of what prison means." 

Fred D. Pant 
Assistant Director for 

Probation 
New Jersey Administrative 
Office of the Courts 
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"The trial court indicated his concern that the defendant 
did not recognize the seriousness of what he had done and 
explained that the reason he was sentencing the defendant 
to a term of imprisonment as a condition of his probation 
\vas that he wanted the defendant to get a pretty good idea 
of what imprisonment was like; how frustrating, useless, 
and degrading it is; and to reflect upon what a 3 or 5 or 
10 year sentence would mean. II 

Justice McCown in State v. ~uss 
212 N.W. 2d at 566 and 567 
(Nebraska, 1973) 
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JUDICIAL INTERPRETATION OF THE SPLIT SENTENCE 

The practice of placing an offender on ~robation after 

he completes a period of imprisonment has been subject to 

judicial interpretation th~oughout the course of its history 

as a sentencing alternative. Appendix C lists a preponderance 

of federal and state case law dealing wlth various facets of 

this issue. 

Judicial InterEretation in the Federal Courts 

The United States Supreme Court in United States v. 

Mur-ray['Cook v. Uni ted States ruled that \vhen a person sentenced 

to imprisonment by a District Court had begun to serve his 

sentence the court had no pow~r, under the Probation Act of 

1925, to grant him probation even though the term at which 

sentence was imposed had not expired. The Supreme Court's 

position was that although the language of the statute could 

be b~oad enough to permit wider construction, neither thE~ 

languaye of the Act when considered as a whole nor the 

declared purpose of Congress in passing it was consistent with 

the grantin9 of probation after con~itment. 275 u.S. 347, 

48 S.Ct. 146, 72 L.Ed. 309 (1928). See also Archer v. Snook, 

10 F. 2d 567 (D.C. 1926); Mouse v. United states~14 P. 2d 

202 (D.C. 1926); united States v. Albrecht, et al., 25 F. 2d 93 

(1928); White v. Burke, 43 F. 2d 329 (C.C.A. 1930); United 

States v. Praxulis, et al./United states v. Casciato, et al., 

49 F. 2d 774 (D.C. 1931); United States v. Greenhaus, 85 F. 
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2d 116, 107 A.L.R. 630 (C.C.A. 1936); Watkins v. Merry, 106 F. ------- ~ 

2d 360 (C.C.A. 1939). 

The first direct statement in the federal courts 

in support of the mixed ~entence came in Judqe Cotteral's 

dissent in \'lhi te v. Burk<:" supl;a I where he intarprctecJ 

the Probation Act as confl..'!rring the power, before sentence has 

begun, to grant probntion or suspend sentence, effective 

after a partial service of the sentence. 43 F. 2~ 329 (C.C.A. 

lS30). Follm"ing thi~, the decision in United States v. 

Wittmeyer held that a District C0urt at the t!me of imposing 

sentence not exceeding one year could reserve jurisdiction 

of the case and, after the defendant hnd s~rvcd a portion of 

the sentence, could order the release of the dctcndnnt en 

probntion for the remainder of the term. In thlS case, the 

court interpreted the intent of Congress in the Prnbation 

Act as to grant the court the necessary time to conduct an 

investigation to ascertain lithe propriety of placing one 

convicted of a criminal offense, upon prc>bc.ltio!:,11 16 P. SUP!? 

1000 (D.C. :936). See also Rosenwinkel v. Hall, 61 F. 

2d 724 (C.C.A. 1932). 

The practice of a mixed sentence received further 

support, albeit grudgingly, in United States ex r~l. Spellman 

~. Murphy which ruled thnt the Federal District Court, which 

suspended execution of a prison sentence and ulnced a defendant 

on probation in n felony C .. 1SC', had juris,diel.HID Ln impose tho 

condition th~t the defendant would, once each week, surrender to 

the custody of the U.S. Marshall for 24 hours. 217 F. 2d 247 

(C.A. 195 i). It stated: 
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liThe pr-Bvaling op~n~nn amonq criminologists and 
probation officers, as well as others who have 
studied the question, is that mixed sentences of 
prison and pr)bation should not be imposed. 
Undesirable a$ the practice may be we think it 
was within the power of the District Court to 
have imposed the mixed sentence in the case at 
bar." 2:;'7 F. 2d at 251 and 252 (C.A. 1954). 

After passage of the Federal Split Sentence statute 

(18 U.S.C.A. Sec. 3651) in 1958 (see Appendix AI pg. 79), 

federal court decision~ have dealt wit~ authority of and 

procedure under the statute, see Gaddis v. United States, 

280 F. 2d 334 (C.A. 19601; Green v. United States, 298 

F. 2d 230 (c.n. 1961), and with reaffirming that the 

m('!.;~.Li:'l1m term of imprisonmu;;t allowable under the sta tu te 
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was six months. See ~~i~o....::-=- rn~ted States, 332 F. 2cl 176 

(19b4); Sullens v. t'nitc: .>:.ates, 409 F. 213 545 (C.A. 1969). 

Prior to the pass~qo of stdtulury previsions authc~izing 

a split sentence, the majority of 3t~tC courts rulIng on this 

issue held that such a disposi. t. i.on was n(j~ aut.horized by 

statute i t,:ha t if courts WQre t:~) exercj. ',;,:> the power of 

granting probation it must be In t0tO rather than in part 

and that, if imprisonment were to be ~oupled with probation, 

it could only be imposed after ~robation was revoked or 

terminated. (In many instances, state legislatures 

amended or enacted statutory provisions as a (lirect result 

of a court decision.) See stdte ~_. ~lCKcl"y(~Y_' 246 P. 550 

(Ariz. 1926) i People v. Ramos, 251 P. 94) (Cnlif. 1926) 

[in 1927 the California legislature authorized the split 

sentence by amending its sb'ltutl:! ]; People v. RO,binson, 2S 3 Hlch. 

507, 235 N.W. 236 (1931) [in 1931, subsequent to the 
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• 1 '1'" 'J \ • 
~ I!<~, I 

+' -,. ''''1 G.' ; .. ',' I j", ~'.t !.J(.!<l' "'_ ..... It: 

~ \)mm(~rl~';(\a 1 t!: t»: 'Y"'t ~!. ~11 . .:~::(''''!!~, L : 
<. ,~~ ~'-:"_~"'_ c.=.:-o''-_' .__ _""'_cr.""""'" ""'-- ""~_ 

IIr~" ~ 11'~' l("'s" :;1 ~. ",lI"f, !' 'It! illt. ,:~: ;"1 . ~ ,1~lt:;~~rt~~(, 

r::.i.rcui t ;'!)',:rL! ~ 1 1':" " it" t:nllllnt, "'I:l nt"(;-
batit;'r uS t· ',r.~" I '··lrt .. ;!' ~h(' p~nalt:: fh:l~d 
by:.11(' 1'Jl",/ •• .t··~ :,:.+!'/'t ~::j~l1.j h(l\'·,' St' Pl"O':;dNl 
i·) n:-:.v:~' Lmwl i 1· !In'I'·iJ·1(' .'lpH'ly i nlLetltill(f 
sllch ir+:.l';'ntU!1.' i·1 !':', 781, 141 ~!.l·;. ;~rl It (,0 
Il!)40} , 

!1" L: .~lr·arl.: ;~"'dt('d in ~Hd:(· \'. !".' '" "-__ ,_ ,, ___ _ $C"''-'"4~~a" >a 

'''~''. .." :H'ts .In' ... : .•... ::lut nuthf1Y'i t·;· 1" t'nqnqCl j n 
jlll1U·i.tl luqis1tlt'ir)t1 by addin" or t1U:lffif>ntU)('l 
in~" a :HJlr.ut;O fwmc mnttCl" which \\q~; t1tlt ~'lirhln 
~hc .:unlvnpL:'ltion or i.ntunti("Jn of Uw LCIJi:,;l~ltur(J 
',,;!1{'!i f hr' law \';llfj "?1 •. W1..ed." J.1 Ohio l\rJr I. 2c! ;; 9, 

1 7 ~:.E. :~n ,it lS~~: (If)(·A); 

" ... Lh i H pol i.ey clnd the ] imi t s t.;hich shou Id br 
:'l~H';l~r1 upon it are matters properly for the 
1a~islntllrn tu consider and not for this court 
t.o attempt to read int~J the prc::;C"nt. sLatutc:." 
477 P. 2d at 376 ((,1'10. 1970). 
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190 

~;(lr d n', ~~L}2~c lIfl~'~, 120 C .fl. 2d 308, 260 P. 2d 1030 (1953) i 

r:~.::>tc~'..:._"::1aJ.sh'l.l:1.' 247 N.t'l. 2d 484 (S.Dak. 1976). 
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ItSr~Iat('")i,t·t,;!~ f11U4~t :1')t !J/.; t' {,i :"Jf ~Jf~ :!M: ~ L:... .::ll~ "I} ,.t. 
t,/l r:onf uBinn r~;;.· ;:~ h :'::';.·1:-: lin' .I~·· .!" •• 'lrlll 
r1t1nn('Ar in w},i ,~l~ t~l~.·'·/ .!'~ .. i t ! ,J !;,Jll "r.:. <I j~:. ~ •. ., -
mUfit b~ c('rtdin, :I;:l!~:tl' ,I~'! ' : .. ~l~.·'·· ,: 
tllcir t#_)rM~eu ;2:l ~ ... ot:. ~)~j! ._!. ,,~., I ~ "_ ••• : 

a I: 1 ';.3 i1 () 7 ) J • 

:l,,~t!!.!"·,! 
<:: ,_"': ,A,.. 

"If (':(mdltic'rls of prlJbl.,,!li~mH·I' " .,1 U';P('l,;I,!li , 
tlw c..·II~r~· rlU!-;;t cn:pnHHl1,/ ~;tat.cl t:~l':" ;'1":1 
proviAl1/nn, prr')ribitory nt' ~,l!.dd·h:':, nlll.uld 
1)("1 .~lcnrly s~t ()ut (lnd r,r'lt ll)it ~ l.!,·plic~lt.ion, 
fnr whllt iB invCllv(>(l i~~ I1C U;;nq 1(·::.; tll Hl the> 
lihpl'ty of lha inC:iv.u1ual. I~(:"('rQ tl l,cn;on L:; 
BlIb)<'ct ll') rJunishmt'!jt !, r "H'i1'"1 .. d d Gf)r.unanu 
()f tliP court, h~ r.hOllld be- jn:f)r!",,~I'l in definite 
tQrmr; an t r ) Uw (1ut if'~ impor;('d upon hlM." Ijf! 
N. ,1. Super, 1)21";, ]4~) A.2d at 925 (}958). 

In four inf;tnnct!B, St.att' SUI,n:me Court~j htlV':' liberally 

inl·,c.u:prutcd the sl-atulory provisiol1 9ivino LrLd ju(lCjos the 

Ilhlqist!'.ltC.' dctC'rmines,1I LIS to :luthorizCl tnll :} wil1t] of the 

du f('\ndnnt on probation, after scrvinq a (les i, Inn ted portion of 
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the term of impri~onmcllt. See Moore v. Patterson/State v. 

Moore, 203 S.C. 90, 26 ~.E. 2d 319 (1943); St3te_~. German~, 

21fj S.C. 182, S7 S.E. 2d If;5 (1949); !,c1b.£r "e. ~lax\</~ll, 175 

r"h'l'", ~)t. <)7 J, ~ :,.1 ~.'.' ..... ,. :\.; ~r.;; (1t'}r:·1). [T""'r(' '/1'"' ""l"'Ir'e, ""'n F •• '0 "c } J _". __. ~ , ;J • • ... - , ~ ... J< t"" 1;", • :"'51 n 

' . ."hcthcr prob.1tFm cl1uld "n1:' be: afP11o.i in felnny cClsc>s.l i 

S::mders "'. ~1aCDou\.wJ.l, 244 S.C. HO, 13'3 B.!:. 2d ('D6 (1964); 

Franklin v. St,to, 87 rclnhc 291,392 P. 2:.1 :-,j;:! (1964); ~~ 

l;est, 257 S.C. 361, 186 S.E. 2d 272 (1972 ; ~t:£,"'y • .;ones, 

327 So. 2<:1 18 (Fl:l. 1976). ~Tustico !-1cf,"IU1,:'" : ! r! 1 f)n in 

"Because of thci r humane provi5icliS 1;;1 +-'~!"l~' 
hiqhly rC!rr:ccJl,"l1 n,,1turc, statutes pnV:l!:n" 
for sUE:pension of sentence nnd rroL..1 t 1 ~ n U't 
universa11::' oj ven liberal constructlon ... It 
Although -1 restriction of tho meaning Ij~' 
probation so that it could never QnCOmp~9~ 
incarcora tion "ITliqht have seemed rctlsonnl.Jh'" 
twenty or thirtv years ago, it is rapIdly 
cccoMing app~ro~'~ in this dynamic area of the 
law thac probation signifips the employment 
of any reasonable means which may be used to 
effoctuate th~ rehabilitation of the dQfordant ... 
To adopt any other point o~ vj~w would hamstring 
our trial judqos and disrcanrrl the b0naf~:cnL 
purposes of our Clct." ~7 Idarl'.' 291, 1lJ2 P. 2d 
at 561, 562, S()) (1964). 

That such a general statutory crovislon rolatinq to probation 

should be liberally lnterprctc:d il:,j to inC'luc1f" aut.hority for 

a split sentence has also been supnorted by th0 State of 

Nebraska's contcmtion ia !?taceL,.Y: Nuss, 190 Neb. 755, 212 

N.W. 2d 565 (1973); and in tho disscntinu opinion of Justice 

Wollman in State v. ~arshnll, 2~7 N.W. 2d 484 (S. Oak. 1976). 

The vc,llidity ar..t/;:."'r constitution~lity of statutory 

provj sions prnviditllJ for a split sentence has lJt3cn consistently 
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of lts nm('li()rntiv(~ nature in allowing the court t( ir.:vosc 

::1 

n penalty consldernbJy less than thut imros~~ by l1w f~r th0 

offense of whIch he was quilty. See In rc Nachnator, 89 C.A. 

79 Misc. 2d 777 (1974). 

nil. ApI'. 208, 84 f-:.E. 1)80 (1915); In rc ~obinson, 8 Ohio 

ApI':. 391 (1C)17); !,ort€lr v. Gtllmony, 148 Ga. 261, 9G S.E. 

426 (1918); ~juldridge v. \'1omblc, 157 Ge. 64, 120 S.E. 620 

(1923); In rC,Si1verman, 69 O.A. 128, 42 N.E. 2d 87 (1942); 
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~tockton v. State, 27 S.E. 2d 240 (Ga. 1943); ~'~~~u§..!: .. ~!lley., 

200 Ga. 239, 30 S.L. 2d 785 (l1)4(d; State ':. "~i1rko2' IH ('J. O. 

2e 75, 179 N.B. 2d 397 (l9~'l) i ~r,t.' .. v. Lawrence, 264 N.C. 

220, 14J S.E. 2d 2F4 (191),\ i St.1tc' .. ..Y.! StcwllE!, 279 N.E. 2d 

894 (Ohio 1971) i State v.! Bcs~, 2::;7 s.c. 361, lq(; S.E. 

213 272 (1972); ~+;atc ~~ .12.!:..f'~~, 327 S0. ?~: l~ (Fl.:1. 1976). 

1 t hilS bCQn r:.llt~d th.:l t, ,1S ,'1 rna t tcr ('If cor:unon 1nw (in 

th0 ilbs~ncc of Et3tutr), ~hcrc ~ dafendant has entcrad up0n 

the (\xecution of , ~ll:J ~~nt~ncQ, the court has no iurisdlction, 

cvcm during t.he ': • .'r:,' 'it. · • .;hi~-:;h t.he scntence vJaS rendct'"cd, to 

set it asido and rC'!1jr:r '1 !1'~IV: sentence, sec ~e v. Ficster:, 

32 Or. 254, 51) P. ';(,1 n:,1)7); ,In re Su11ival!, 3 Cal. App. 

193, 94 P. 781 (1906~i St:'ltey. !>teyer, 86 Kan. 793, 122 P. 1')1 

(1912); Stewart V._t:21it~£L~~~'?~£'§" 300 F. 769 (C.C'.i\. 1924); 

State v. McKelvey, 24~ P. S50 (Ariz. 1926) I or to suspend 

sentence and place a person on ~robation. Se~ Rutland v. 

State, 14 Ga. App. 746, 82 S.E. 293 (1q14); ynitcd Statcb 

v. ~urray/Cook v. United States, 275 U.S. 347, 48 S.Ct. 146, 

72 L.Ed. 309 (1928) i United States v. Albrecht, et al., 

25 F. 2d 93 (1928); Lloyd v. Superior Court of California, 

in and fc)r Los Angeles County, 208 C. 622,283 1'.931 (1929); 

Pe2p1e v. Forbragd, 127 C.A. 768, 16 P. 2d 755 (1933); 

Opinion of the Indiana Attorney General No. 58 (June 27, 1945); 

Ex Parte Smith/Smith v. Pelham, 4) So. 2d 570 (Ala. 1949). More­

over, t~e legislature, in providing for the suspended sentence, 

is not acting arbitrarily or discliminatorily when it places 
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limits upon the exercise of that power by the trial courts 

or by prohibiting courts from suspending sentence once the 

defendant has begun to serve the sentence. Sec Becto~ v. 

State, 506 S.t'1. 2d 137 (Tcnn. 1974). 

The a1dition of a new condition to an order of probation 

is not wi thj.n the courts power to, during the:> pcri·jc! of 

probation, b~dify an existinq order. ~his ~~n (nly be done 

thrr.u(.h rcvokiml probation and pronounC'in~ nm·; sentence. 

137 C. t\ . 7 14, 31 P. 2'1 44 R (1 934) . 

2d 704 (C.~.t'\. 19jD). lIowcvC'r, nn 

0rdur uranting probation may be ~ndif1ed by extending the 

per ioci tr be served as a condition thl..:reto \·:herc' !"uch 

change is made before the ol-iginal concl i ti('11 has been fully 

complied with. Sec Ex Parte Sizelove, 15 Cal. 493, III P. 

527 (1910); In re Glick, 126 C.A. 649, 14 P. 2d 796 (1932); 

People v. Roberts, 136 C.A. 709, 29 P. 2d 432 (1934); Ex Parte 

Ma~, 11 C.A. 2d 359, 53 P. 2d 1021 (1936); State v. Jones, 

327 So. 2d 18 (Fla. 1976). 

Where the court, after pronouncing a judvment and 

sentence of imprisonment orders all or a part of the sentence 

suspended, such an order is con&iderLd to be an informal 

qrant of probation equivalent to n formal order, see Stockton 

v. state, 27 S.B. 2d 240 (Ga. 1943); Ex Parte ~orres, 86 C.A. 

2d 1.78,194 r. 2(1593 (1948); Oster v.J:!.!:!.nicipal Court of 

Los Angeles Judicial District, Gounty ~f Los Angeles, 45 C. 2d 

134, 287 P. 2d 755 (1955); People v. ~randon, 1('6 C.A. 2d 96,332 P. 2d 

708 (1959)1 united States ex ral. Wis~lfe1d v. Fay, 214 F. Supp. 360 
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(D.C.N.Y. 1963); People v. Victor, 42 Cal. Rptr. 199, 62 C. 2d 

280, 398 P. 2d 391 (1965), unless an order of suspension is 

made after the court has already expressly denied probation 

and it is clear that a grant of probation was not intended. 

See people v. Rickson/112 C.A. 2d 475, 246 P. 2d 700 (1932); 

Oster v. Municipal Court of Los Angeles Judicial District, 

County of Los Angeles, 45 C. 2d 134, 287 P. 2d 7~~ (1955). 

An order placing a defendant on proba~ion, even 

though it includes as a co~dition a period of imprisonment, 

is not a judgment and sentence and does not amount to serving 

a term of imprisonment in a penal institution because the 

?eriod of imprisonment was imposed not as a sentence but 

as a condition of probation. See Peoole v. Roberts, 13~ . 

C.A. 709, 29 P. 2d 432 (1934); People v. t-Jal1ach, q C.l\. 

2d 129, 47 P. 2d 1071 (1935); Ex Parte Goetz, 46 C.A. 2d 

848, 117 P. 2d 47 (1941); Ex Parte Hartin, 82 C.A. 2d 

16, 185 P. 2d 645 (1947) i Ex Parte Hays, 120 C.A. 2d 308 1 

260 P. 2d 1030 (1953); People v. McShane, 126 C.A. 2d 

Sup:,. 845, 272 P. 2d 571 (1954); State v. Bassett, 86 

Idaho 277, 385 P. 2d 246 (1963) i In re Williams Pet.i tion, 

J 45 r-tont. 45, 399 P. 2d 732 (1965) ; Petersen v. Dunbar, 

355 F. 2d 800 (C. A. 19(6); PeoE1e v. Terven, 130 Ill. 

App. 708, 264 N.E. 2d 538 (1970) ; State v. Wri5,!ht, 202 

N.W. 2d 72 (Iowa, 1972) ; Prue v. State, 63 {>lis. 2d 109, 216 

N.W. 2d 43 (1974). 

Nhere statutory authority exists, the period of 

imprisonment that a probationer serves as a condition of his 



probation shall be deducted from a subsequent term of 

imprisonment imposed upon revocation of his probation. 

See People v. Roberts, 136 C.A. 709, 29 P. 2d 432 (1934); 

People v. Wallach, 8 C.A. 2d 129, 47 P. 2d 1071 (1935); 

State v. Jones, 327 So. 2d 18 (Fla. 1976). However, the 

courts may infer th~t, without such statutory nrovision, 

it was the intent of the legislature to allow the court, 

upon revocation, to impose the maximum penalty allowable 

by law without credit for the period of imprisonment 
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served as a condition of orJbation. See People v. Wallach, • __ ~M __________ _ 

8 C.A. 2d 129, 47 P. 2d 1071 (1935); Ex Parte Hays, 120 C.A. 

2d 308, 260 P. 2d 1030 (1953); In re Larsen, 44 C. 2d 642, 

283 P. 2d 1043 (1955); People v. Jaynes, 23 Mich. App. 36~ 

178 N.W. 2d 558 (1970); State v. Barnett, 112 Ariz. 212, 540 

P. 2d 684 (1975); State v. Fuentes, 26 Ariz. App. 444, 549 

P. 2d 224 (1976). Moreover, the possible applicability of 

the double jeopardy clause may be considered only wheG pre-

sentence jail time and/or incarceration as ~ condition of 

probation, when added to the sentence impose~ after 

revocationiexceeds the maximum statutory sentence. See 

State v. Pena, 26 Ariz. App. 442, 549 P. 2d 222 (l976) j 

Fuentes, 26 Ariz. App. 444, 549 P. 2d 224 (1976). 

Judicial Interp.cetation of Ohio's Shock Probation Statute 

St3-:.e v. 

ohio's shock probation statute (see discussion Pl'. 21-35 and A1X)(~ndix B, 

p. ll~ has undergone fairly extensive judicial construction since its passage 

in 1965. Only two rronths after it becarre effective, the decisjon in State 

v. Veigel almost destroyed the intended e[r.ect of the 

statute when it was ruled that the only time a trial court 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
! 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

cou 1<1 '\se the s ta tute \oJas \·:hpn i t 

of the facts in pnssinq Rcntcncp. 

;:L r; . 2c1 751 (1 C) ~ S) • 
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fnl q ,·, 
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t ". ,. 

'. ! . ~ : !i:. ~ A:' • ,·i Hll 

Ptntr' ':. :\lli~Oll 

I \ '"\' " • \11 

i1.c1drcs~ed in sC'''('1':l1 11"t,~ r dec is j ons . 

1n S~·al.!" I,'X !",.1. i)illlmfln I:. l,'ourt of Common P10:'5 thp ____ .. ______ __ " ___ .. _~ _,_J>______ ~_"'-~_ .. -" 

shock probation m~y not b~ granted by a trial court beyond 

the t:en-dilY period to 110\o1in" the hear inq on the mot ion, Gl. ther 

pursunnt to n motion for reconsill(, 'Ci'l t ion cr C'therwis;c. J\ t 

the oxpirntion of the ten-day periQd th0 trial court would 

lose jurisdiction over the defendant and thereafter, by 



'~nn f 1 rWf"< n t I' i. , .. .., # !. ~ ... 

:-:.r:. 2d $03 f1(I7:n. :'1'" :~, 

1 (. ! .. i s-~ i ~ J r! r f :!.,. :. "t I • " : .. :' t ~\ t I ' 

" ~ " t~ Ii r t A'. : t' I ~'<. i i . 

th" ()l)l'nl'()n J'I1 1'\111'(,,'f)'j' f,,':', ..... 'J ~('" ",t,", '." !", Ii'!'''. 1" YO,'. t.·.~_·Clt !.'I'.', .' • ',,_.:,~':':;"::"'.'.' u"';" ," .•• ' ..' _ •• 

tI~~nthjn(1 i.n til,... 1:1n'11ld'JU)~ h.t.' •• ;Q7.0(,], ~\hUc 

!i,'nith'c' an: dlrc:ctivC', In'.lL·"t<?!; im :nl.!ntion 
,," Lh.· 1'''tiHl,1'':1J"G to inv.:J.(1G ':.:h" Dlc'I1:.'·\· l"iqht 
tY' '1 ("(·m"t, tf) ('ontl"C,l its docket :mc1 li:;!~llm 
mll:lpl"s ~('r ht'''l.':llvj i1lH3 trial, it! l"'!Fl not t'.rJ 
th~ (!xtC'n! 'l'ltl the:> frdlin'c ("If.J court 1.0 tif!'r:d': 
.l:t ~~il(\uld \l('~;u·r'.: thc: r.'i('fht it h~t1 cr~Cltl?d l~! 

Lhe G:1m" 1'11C1"!!:'(·n!,. fr tbt: 1(~qisld1.U'·t~ h.'ld .. ;0 

int("~ncled it could ill':" llWludcd SU,'L ., ~'l~"':i:dc;n 
in it:s l'nl.":'ic'!lt. lI Ci.'Jil ~:;). 73 AP-E; <:11: 210 (Ct. 
jlp£,. F't'l1nkllll C""lI1tYI Ohio, ,Jan. 26, 1971). 
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the iSSUG 0 r U1(! '. imc ] in;; t· bCCQUHG of the 1,wK (,,)f standinc.; 

uf one oj th(~ p"rLics in thu cas!? but did point out tho 

nc1opti0n on ~July 11, 197:3 of Rule H.; of the Rules of 
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Superintendence, Supreme Court of 011i0 which provides 

in part (emphasizc:c1 by thr •. ;rmrt in italicr;) ... 

"If i1 h"d"ln.; i!i ,!(}/>m,?,j W-:";"';';,1l'I/ lnl tIl(- t'Jdil (,purt 
in I'ht- i('i".'lmil' It iJn ",' .1 :~()t i"ll [.n· susP(,';W;'!AI of 
t'lrtht'r 11X"· .. ~utitf:: 11'.;, !'.r !,robt1tic,;'fI md!1(' r~111'!~Udnt 

t,e; R.C. : 747 .i}ll, I e:l(' c.:ou .. t t:hali hold thl' h-'.~! in; 
:-.'1 thin s i xtll jay!; tftnr t lip :: i 1 i ri'l dil tc nf t :)1 

::v·t;;on iJnd ('nt'/,z' ;" , r.ulir:':T thtH·(.'(.m withzr, t(l!: -fl ':; 
,")1 ,"llt- !U'.ll'in:. .,' flf) h('eJ!'irll i:; cOllJuct{d III ;:;U"::; 

mot- ion I thf- ,"IU! t. .,1i.J 11 nnter it,,; ru 1 in~! t ':' [(', Tl 

t""itllir4 sC'~"_'rit·; ,.id:ls ()t thu t.: ;:~'.f <,)f th{>~ ,.. ,;i!'~." 

35 Ohio St. 2c1 17(" 29{{ :-~.I;. 2d ;:It c·l? '1<)73). 

,-l'lrify the statutory 

'I'hc one time' limJ.' " "::_ ; In thu stntutfl thnt 11,13 

the tim(~ 1 imi t \·/i thin whicp a r.lf'tion for shock prob3 tion 

must be filed. After expiratIon of this time ~imit the 

court loses jurisdiction under the statut0. See State ex 

reI. Dnl1mnn v. Court of Comm,?n Pl~, 32 Ohio l\pp. 2d 

102, 288 N.B. 2d 303 (1972); State ox rcl.~~tl!_ .. ':..:...Court 

of COITUIIOIl Plcnst, Civil No. 73 AP-15 (Ct. App. Franklin 

County. Ohio, Jan. 26, 1973). It has also been rulo~ thnl 

ignorance of the shock probation statute docs not relieve 

an inmate from the time limit reyuiremcnt. See State v. 

Crawford, 34 Ohio App. 2d 137, 296 N.E. 2d 578 (1973). 

In a related decis1~n, on Kentucky's similar shock 

probation statute, the Kentucky Court of AppeAls in 

Commonwealth ex reI. Hancock v. Melton ruled that an oral 
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