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Crime S 
By 

JOSEPH R. DAVIS 
Special Agent 
Legal Counsel Division 
Federal Bureau of 

Investigation 
Washington, D.C. 

(Part I) 

I n a Midwestern State, an arson 
investigator for the State police is 
assigned to assist local authorities in 
the investigation of a fire of suspicious 
origin. Four days after the fire, the 
investigator goes to the scene and 
enters the fire.gutted furniture store. 
He takes photographs and collect;;; 
items of evidence from the debris. 

tives begin a methodical and extensive 
search of the apartment during which 
numerous items of evidence are seized. 

Detectives assigned to the homicide 
squad of a metropolitan police depart­
ment receive a police radio report of 
a shootout in which both an under­
cover narcotics officer and a suspect 
are seriously wounded. They imme­
diately respond to the scene of the 
shooting, the suspect's apartment. 
After supervising the removal of the 
wounded officer and suspect, the detec-
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What do these two fact situations 
have in common? If your answer is 

Law enfor¢ement officers of 
other than Fedc. ral jurisdic-
tion who areintere$ted . i .. 
this article should .consult 
their legal adviser. Some 
police pl"Ocedures J,"uled 
permissible under-Federal 
constitutional law are of 
questionable legality under 
State law or are not per­
mitted at all. 

0' 

that they are both searches of the 
scene of a recent crime, you are at 
least partially correct (although in the 
case of the fire there mayor may not 
be a crime). Unfortunately, they also 
share another common att'tibute-they 
were both recently declared to be un­
lawful searches under the fourth 
amendment of the U.S. Constitution 1 

because they were undertaken without 
a search \varrant or consent of the 
lessees of the premises. 

The fact situations described above 
are taken from two cases recently de­
cided by the U.S. Supteme Court, 
Michigan v. Tyler 2 (search of fire­
damaged store) and Mincey v. Ari· 
zona a (search of suspect's apartment 
where a shooting occurred). 
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This article will explore the ques­
tion of when a search warrant is nec­
essary in searching the scene of a 
recent fire or a known crime scene, 
using Tyler and Mincey as points of 
reference. 

Because of the nature of a fire, 
which may be the result of a criminal 
act, simpJe' negligence, or accident, 
the Supreme Court has treated fire­
scene investigations somewhat dif­
ferently than searches of the scene of 
a known crime. Therefore, the Tyler 
case and search of fire-damaged prem­
ises are discussed separately in Part 
I of the article. The conclusion of the 
article (Part II) will examine the 
Mincey case and searches of premises 
which are the scene of a known violent 
crime. 

Searches of Fire-damaged 
Premises 

In Michigan v. Tyler;! the U.S. 
Supreme Court dealt with the applica­
bility of the 4th and 14th amendments 
to entries and searches of fire­
damaged premises by fire service and 
law enforcement officials. As knowl­
edge of the facts of the case is essen­
tialto understanding the reasoning of 
the Court, they are being set forth in 
some detail. 

Shortly before midnight, January 
21, 1970, a fire broke out in a furni­
ture store which was leased by Loren 
Tyler and operated by Tyler and a 
business partner. The local fire depart­
ment responded and had succeeded 
in getting the fire under control, 
although not entirely extinguished, by 
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the time the fire chief arrived at about 
2 a.m. Upon his arrival at the burn­
ing building, the chief's attention was 
immediately directed to two plastic 
containers of flammable liquid which 
the firemen had noticed during the 
course of fighting the fire. After exam­
ining the containers, the chief con­
cluded the fire could possibly have 
been arson and called a detective from 
the local police department. The de­
tective, who arrived on the scene 
shortly thereafter, took several pho­
tographs. The fire chief and the detec­
tive then removed the containers from 
the premises. Further investigation by 
the police and fire officials was dis­
continued at that time because smoke, 
steam, and darkness hampered the 
search. By approximately 4 a.m., the 
fire was extinguished and the prem­
ises were secured (apparently the 
walls were still standing but the store 
was gutted by the fire). The firemen 
and police left the building unat­
tended. 

At approximately 8 a.m., fire offi­
cials returned to the building lor a 
cursory examination, but no evidence 
was obtained. At 9 a.m. the detective 
and an assistant fire chief returned to 
the premises and conducted a more 
thorough inspection. Burn marks of 
a suspicious nature were found on 
the carpets, as well as other evidence 
indicating the possibility of arson. 
Portions of the carpet and other evi­
dence were seized without a search 
warrant and removed from the prem­
ises at that time. 

In addition to the searches con-

ducted on the morning the fire was 
extinguished, a State police arson in­
vestigator and other officials reen­
tered and searGhed the premises (ana 
seized evidence) on at least three other 
occasions, 4, days, 7 days, and 25 
days after the fire. Each of these 
searches was made without a warrant 
and without the consent of Tyler or 
his business partner. 

Evidence from the various searches 
mentioned above was used to convict 
Tyler and his business partner of con­
spiracy to burn real property and re­
lated offenses; the convictions were 
affirmed by the Court of Appeals of 
Michigan." 

On appeal, the Supreme Court of 
Michigan 0 reversed the convictions 
and ordered a new trial, holding that: 
(1) The initial entry to fight the fire 
and the discovery and seizure of the 
evidence while the fire was still burn­
ing was proper; but (2) once the fire 
was extinguished and the officials had 
left the pren~)es any subsequent re­
entry to the premises (apparently in­
cluding the 8 and 9 a.m. reentries) 
should have been made pursuant to 
a search warrant. This ruling was ap­
pealed to the U.S. Supreme Court. 

The Court, in reviewing the case, 
agreed in large measure with the rea­
soning and the holding of the Mich­
igan Supreme Court. However, the 
U.S. Supreme Court disagreed with 
the Michigan Court on one maj or is­
sue. Whereas the Michigan Supreme 
Court seemed to indicate that as soon 
as the fire was extinguished the emer­
gency was over and no further search 
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of the premises was proper (absent 
consent or a warrant), the U.S. Su­
preme Court felt this approach was 
unrealistically narrow. The U.S. Su­
preme Court, iu explaining its view 
of the function of fire-service person­
nel, stated in part: 

"Fire officials are charged 
not only with extinguishing fires, 
but with finding their causes. 
Prompt determination of the 
fire's origin may be necessary to 
prevent its recurrence, as through 
the detection of continuing dan­
gers such as faulty wiring or a 
defective furnace. Immediate in­
vestigation may also be necessary 
to preserve evidence from inten­
tional or accidental destruction. 
And, of course, the sooner the 
officials complete their duties, 
the less will be their subsequent 
interference with the privacy and 
the recovery efforts of the vic­
tims. For these reasons, officials 
need no warrant to remain in a 
building for a reasonable time to 
investigate the canse of a blaze 
after it has been extinguished. 
And if the warrantless entry to 
put out the fire and determine its 
cause is constitutional, the war­
rantless seizure of evidence while 
inspecting the premises for these 
purposes also is constitutional." 'i' 

[Italic added] 

Turning then to the specific circum­
stances of this case, the Supreme 
Court indicated that the 8 and 9 a.m. 
reentries on the morning the fire was 
extinguished were " ... no more than 
an actual continuation of the first 

::18 

"The Supreme Court made it clear that generally any 
reentry after; the fire has been extinguished and officials have 
left the scene should be made pursuant to a search warrant, 
unleso justified by some other recognized exception to the 
warrant requirement (i.e., consent, emergency circum­
stances, abandonment)." 

(search), and the lack of e warran t 
did not invalidate the resulting seizure 
of evidence."s However, the subse­
quent reentries, made from 4, to 25 
days after the fire, were held to be 
improper and the evidence therefrom 
was ordered suppressed. 

Although the Court in the Tyler 
case found the morning reentries to 
be legal, this was apparently based in 
large part on the fact that a continua­
tion of the initial search was made im­
practicab1e by the smoke, steam, and 
darkness. The Supreme Court made 
it clear that generally any reentry af­
ter the fire has been extinguished and 
officials have left the scene should be 
made pursuant to a search warrant, 
unless justified by some other recog­
nized exception to the warrant re­
quirement (i.e., consent, emergency 
circumstances, abandonment) . 

Another problem becomes apparent 
when it is recognized that a search 
warrant is required. How may a fire 
marshal or other official who has no 
substantial indication of arson, but 
who needs to enter the premises to 
determine the cause of the fire, satisfy 
the traditional probable cause stand­
arcI necessary to obtain a criminal 
search warrant (probable cause to 
believe that a crime has been com­
mitted, and that evidence of the crime 
will be located within the premisesO) ? 

Admiuistrative Search Warrants 

The Supreme Court resolved this 
apparent dilemma by drawing a paral­
lel between a search necessary to de­
termine the caUl5e of the fire, where no 
crime ~s indicated, and "administra-

tive" searches or inspections of resi­
dential and business premises under­
taken by officials to enforce housing 
or fire codes or other governmental 
regulations of general applicability. 
In a series of previous cases involving 
administrative inspections made pur­
suant to housing codes,l° fire codes,ll 
and other health and safety regula­
tions,t~ the Supreme Court has estab­
lished the principle that such "admin­
istrative inspections" are "searches" 
within the meaning of the fourth 
amendment. Therefore, such inspec­
tions are requirecl to be conducted 
pursuant to a warrant, unless consent 
of the proper parLy is obtained. 

Although the Supreme Court has 
refused to relax the warrant require­
ment with respect to administrative 
inspections, the Court has indicated 
that a reduced, less rigorous showing 
of probable cause will be sufficient to 
justify issuance of a warrant for such 
inspections.13 Significantly, this reo 
duced probable cause standard does 
not require a showing that a crime has 
been committed or that evidence of a 
crime is probably located within the 
premises. 

In applying the administrative 
search warrant rationale to the inspec­
tion of fire-damaged pl'emises, the 
Court in Tyler stated: 

"To secure a warrant to in­
vestigate the cause of a fire, an 
official must show more than the 
bare fact Lhat a fire has occurred. 
The magistrate's duty is to assure 
that the proposed search will be 
reasonable, a c1eterminntio;l that 
requires inquiry into the need for 
the intrusion on the one hand, 
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and the threat of disruption to 
the occupant on the other .... 
The number of prior entries, the 
scope of the search, the time of 
day when it is proposed to be 
made, the lapse of time since the 
fire, the conlinued use of the 
building, and the owner's elTorts 
to secure it against intruders 
might all be relevant factors. Even 
though a fire victim's privacy 
must normally yield to the vital 
social obj ective of ascertaining 
the cause of the fire, the magis­
tratt can perform the important 
function of preventing harass­
ment by keeping that i1lVasion to 
a minimum." 14 

Criminal Search Warrants 

The reduced probable cause stand­
ard discussed above is applicable only 
when there is not probable cause to 
believe an ar!'on has occurred. Once 
officials have probable cause to be­
lieve arson has been committed, any 
subsequent reentry to search for evi­
dence must be made pursuant to a 
criminal investigalive search warrant 
issued upon a traditional showing of 
probable cause. 

"Once officials have 1) rob­
ahle cause to helieve m'son 
has heen committed, any 
subsequent reentry to 
search for evidence must 
he made pursuant to a crim­
inal investigative search 
wm'rant issued upon a tra­
ditional showing of prob­
able cause." 

The Supreme Court sUlllmarized its 
holding in Tyler as follows: 

"In summation, we hold that 
an entry to fight a fire requires 
no warrant, and that once in the 
building, officials may remain 
there for a reasonable time to in­
vestigate the cause of the blaze. 
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Thereafter, additional entries to 
investigate the cause of the fire 
must be made pursuant to the 
warrant procedures governing 
administrative searches. Evidence 
of arson discovered in the course 
of such investigations is admis­
sible at trial, but if the investi­
gating officials find probable 
cause to believe that arson has 
occurred andl'equire further ac­
cer.::! to gather evidence for a pos­
sible prosecuti(!11, they may ob­
tain a warral~t only upon a 
traditional sho~dng of probable 
cause applicflble to searches for 
evidence of crime.":t~ [Citations 
omitted] 

Impact of Tyler 

The primary thrust of Michigan v. 
Tyler was to reiterate the established 
fourth amendment principle that 
searches of premises, even those dam­
aged by a fire, conducted without prior 
judicial authorization are per se un­
reasonable, and to establish a two­
level probable cause standard for is­
suance of search warrants for fire­
damaged premises. However, in the 
process of reaching this conclusion, 
the Court in Tyler directly 01' by im­
plication rejected several theories pre­
viously relied upon by some State and 
lower Federal courts to justify war­
rantless searches of fire-damaged 
premises days and weeks after the fire. 
It may be helpful to consider a few 
of these in order to assess the impact 
Tyler may have on practices and pro­
cedures which are based on these prior 
court decisions. Three areas are of 
particular interest .in 'this analysis: 

(1) Use of the "habitability 
test" to determine whether 
a warrant must be obtained; 

(2) The effect of State legisla­
tion and/or regulations au­
thorizing inspection of fire­
damagul premises; and 

(3) The scope of the "emer­
gency" or "exigent circum­
stances" search doctrine. 

The Habitability Test 

Prior to Tyler, some courts had 
viewed fire-damaged premises, par­
ticularly those which were severely 
damaged, as being outside the protec­
tion of the fourth amendment, Their 
reasoning was that there was no "eJl'i 
pectation of privacy" 10 remaining in 
the premises, primarily because they 
were uninhabitable. This theory was 
explained by a New Jersey court in 
State v. Vader,H as follows: 

"The basic purpose of the 
Fourth Amendment is the protec­
tion of an individual's privacy 
and the security of his home. 
Here, the premises had been ren­
dered uninhabitable by a fire. All 
utilities had been dh,connected. 
No one was occupying the house, 
the doors and windows of which 
were broken. The fire was of sus­
picious origin and had resulted 
in the death of a child. Under 
these circulllstances, the prompt, 
on-the-scene investigation of the 
fire by the authorities did not in­
fringe on defendant's right of 
privacy or the security of his 
home and was not a Fourth 
Amendment search requiring a 
search warrant." 18 

It is clear that if premises are, in 
Iact, abandoned--by the owner inten­
tionally relinquishing his rights in 
what remuins of the property-no 
fourth amendment protections are vio­
lated by a subsequent search. Aban­
donment has traditionally been recog­
nized as an exception to the warrant 
requirelllent, because once a person 
abandons property he foregoes any 
expectation of privacy in it.1u How­
ever, use of the habitability test, at 
least as the sole factor to establish 
abandonment, is made questionable by 
Tyl(Jr. 



In addressing the "reasonable ex­
pectation of privacy" issue in Tyler, 
the Supreme Court stated that the 
proposition that fire victims inevita­
bly have no expectation of privacy in 
whatever remains of their property 
is contrary to common experience. 
The Court went on to state, in part: 

"People may go on living in 
their homes or working in their 
offices after a fire. Even when 
that is impossible, private effects 
a/ten remain on the fire-damaged 
premises." 20 [Italic added] 

Although habitability alone should 
not be determinative of whether a 
person has fourth amendment pro­
tection in fire-damaged premises, it 
certainly is one factor which will be 
considered by courts. Note that this is 
one of the items, discussed previous­
ly, which the magistrate is to consider 
in determining whether to issue a war­
rant to allow inspection to determine 
the cause of a fire. 

The Effect of State Statutes 
Authorizing Inspections 

Many States have statutes which 
charge some State or local officials, of­
ten fire chiefs or fire marshals, with 
the duty of investigating and estab­
lishing the cause of fires. 21 Many of 
these statutes also authorize this offi­
cial or his assistants to enter fire­
damaged. premises at any time after 
the fire to investigate the cause.22 Of­
ten the statutes place no time limita­
tion upon the reentries and make no 
m!.\l1tion of the requirement that a 
search warrant be obtained. 

It is worth nOLing in this regard that 
in earlier cases decided by the Su­
preme Court involving administrative 
searches to enforce building, fire, and 
health codes, the inspections were au­
thorized in each case by a Litatute or 
regulation, apparently without war­
rant. 23 Nonetheless, in each decision, 
including the recent case of Marshall 
v. Barlow's Inc.2.I decided in May 
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1978, the Court has flatly rejected the 
argument that a legislative grant of 
authority to inspect can substitute for 
the detached and neutral judgment of 
a judicial officer in determining the 
necessity for searches of premises pro­
tected under the fourth amendment. 
In fact, in Marshall the Supreme Court 
declared a portion of the Occupational 
Safet.y and Health Act of 1970 uncon­
stitutional to the extent that it pur­
ports to authorize warrantless in spec­
tions. 25 

In the Tyler case, just such a statute 
was involved. The Michigan statute 
provided that: 

"The director or any officer is 
authorized to investigate and in­
quire into the cause or origin of 
a .fire occurring in this state re­
sulting in )o,;s of life or damage 
to property, and for that purpose 
may enter, without restraint or 
liability for trespass, any build­
ing or premises and inspect the 
same and the contents and oc­
cupancies thereof. "26 

The U.S. Supreme Court did not 
consider the impact of this statute, as 
the State apparently did not raise this 
issue on appeal. Before the Michigan 
Supreme Court, the State contended 
that the later reentries to the fire­
gutted store were authorized by the 
above statute. 

The Michigan Supreme Court re­
j ected this contention. Instead, to 
avoid holding the statute unconstitu­
tional, the court read into the statute 
a requirement that a warrant be ob­
tained before the inspection, except 
in exigent circulllstances.21 This ap­
proach is consistent with that taken 
by at least one other State court con­
sidering a similar statute 28 and is also 
consistent with ,the approach taken by 
the U.S. Supreme Court in interpret­
ing statutes, when possible, in such a 
way to avoid having to declare them 
llnconsti tutional. 20 

In view of the foregoing, it appears 

that "blind" reliance on a statute au­
thorizing such inspections without 
warrant is a questionable procedure 
at best. 

E~l1ergency or Exigent 
Circumstunces Doctrine 

The emergency or exigent circum­
stances doctrine has been a tradi­
tionally recognized exception to the 
warrant requirement. This doctrine 
actually encompasses several more 
specific exceptions to the warrant re­
quirement. Probably the most familiar 
of these is the "hot pursuit" exception, 
which allows officers pursuing a flee­
ing suspect to enter premises and 
search for him without a warrant.30 

Of course, this exception will be in­
applicable in most investigations of 
hurned premises. 

All exception has been recognized 
where an immediate entry and search 
is necessary to prevent destruction or 
loss of evidence. More than a mere 
possibility that evidence might be des­
troyed i& required.3! 

A related e},~ception has a1so been 
recognized in situations where law 
enforcement officers heal' a scream, 
or otherwise have reason to believe 
a violent crime, or other event re­
quiring immediate attention, is taking 
place within particular premises.32 

Likewise, the emergency search ra­
tionale has been recognized in regard 
Lo administrative inspections where 
time is critical, such as a seizure of 
unwholesome food, or an immediate 
health quarantine.33 

The Supreme Court in Tyler was 
careful to point out that it did not 
intend to cast any doubt on the con­
tinued validity of the emergency 
search doctrine. The Court specifically 
relied 011 this theory to justify the 
immediate warrantless entry of the 
firemen to fight the blaze and to 
remain on the premises a "reasonable 
time" after the fire had been extin­
guished to determine the cause. Sig­
nificantly, the Supreme Court recog-
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nized that because of the possibility of 
recurrence, the emergency is not over 
when the last ember is sJluffed.s.l Of 
course, it is equally apparent that the 
"emergency" will not continue in­
definitely. In a footnote to its opinion, 
the Supreme Court commented on the 
scope of the "reasonahle time" 
standard: 

"The circumstances of particu­
lar fires and the role oJ firemen 
and. investigating officials will 
vary widely. A fire in a single­
family dwelling that clearly is 
extinguished at some identifiable 
time presents fewer complexities 
than those likely to attend a fire 
that spreads through a large 
apartment complex or that en­
gulfs numerous buildings. In the 
latter situations, it may be neces­
sary for officials--pursuing their 
duty both to extinguish the fire 
and to ascertain its origin-to 
remain on the scene for an ex­
tended period of time repeatedly 
entering or re-entering the build­
ing or buildings, or portions 
thereof. In determining what 
constitutes a 'reasonable time to 
investigate,' appropriate recogni­
tion must be given to the exigen­
cies that confront officials serving 
under these conditions, as well 
as to individuals' reasonable 
expectation5 of privacy." S5 

In most instances, when fire officials 
complete their initial investigation 
into the cause and depart from the 
scene, it will be difficult to justify a 
later reentry under the emergency 
search rationale. This is so because a 
court is likely to view the fact that all 
fire-service personnel have left the 
scene as a clear indication that they 
thought the danger of recurrence of 
the fire to be minima1.30 Therefore, 
the emergency which forms the factual 
basis for the exception to the warrant 
requirement will likely be considered 
as over. 
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Additional Issues of Pl'actical 
Impol'tance 

From a practical standpoint, there 
are some additional issues which de­
serve consideration: (1) The prob­
lems relating to consensual searches­
(i.e. who may give consent; was it 
freely and voluntarily given?); (2) 
who may object to evidence obtained 
from an allegedly illegal search of 
premises (often referred to as "stand­
ing"); and (3) the "plain view" 
concept and its application to crime 
scene searches. 

Because these issues are common 
to both searches of fire-damaged 
premises and searches of other crime 
scenes-such as the homicide scene 
search dealt with in Mincey v. Ari­
zona-these will be discussed in Part 
II of this article to be published in 
the next issue of the LAW ENFORCE­

MENT BULLETIN. !@ 
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WANTED BY THE FBI 

Phologrllph IlIkcn1975. Photogrllph tllkcn 1974 .• 

DONALD EUGENE COOK 

Unlawful interstale /light to atloid prosecution-Aggrm1aied 
robbery, f('[onious assault, Iddllllping. 

Thc Crimc 

The armed robbery involved 
un Urbana, Ohio, liquor sLore 
und took place on May 27,1976. 
Following the robbery, Cook 
and an accomplice fled ill a get­
away vehicle and exchanged 
shots with a pursuing depuLy 
sheriff. Both vehicles subse­
quently became disabled. Cook 
and his partner Lhen ahandoned 
Lheir vehicle, went to the resi· 
dence of a citizen, and at gun· 
point directed him to cIt-ive them 
ouL of the area. 

A Federal warrant for Cook's 
arrest was issued on Septem· 
bel' :~, 1976, at Spl'ingfield, 
Ohio. 

DESCRIPTION 

Age ______ ~_. 

Hcight _____ _ 
Weight _____ . 
Build ______ _ 
Hair _______ _ 
Eyes _______ _ 

Cotllplexioll_. 
Race _______ _ 

Nationality __ 

Occupations_ 

Remarks ____ . 

Srllrs and 
lllllrk8 ____ _ 

27, born August 28, 
1951, Springfield, 
Ohio (not sup· 
ported by birth 
records). 

5/8" to 5'10". 
150 to 160 pounds. 
Medium. 
Black. 
Brown. 
Dark. 
Negro. 
American. 
Baker, press opera· 

tor, welder. 
Reportedly a drug 

UScI' and may be 
wearing glasses. 

A }1pcndectomy scar, 
srars on right arm, 

wrist, knee, and 
forehead. 

• 
Social Secn. 

l·itv Nos. 
Ilscd______ 298-50-4·855. • 

298-50-4588. 
FJ3I No._____ 573,845 H. 
Fingcrprint Clllssificlltion: 

18 L 9 U 000 14 
M 1 U 101 

NCIC Classificntion: 
181012COJ4.l605121309 .i 

I 
.1 

Caution 

Cook is being sought for an 
armed robbery and subsequent 
gun baUle wilh local police 
from which he fled by kidnap­
ing a private citizen. He should 
he considered armed and ex­
tremely dangerous, 

Notify the FBI 

Any person having informa­
Lion which might assist in lo­
cating this fugitive is requested 
Lo notHy immediately the Direc. 
tor of the Federal Bureau of In· 
vestigation, U.S. Department of 
Justice, Washington, D.C. 
20535, or the Special Agent in 
Charge of the nearest FBI field 
office, the telephone number of 
which appears on the first page 
of most 10cn1 directories. 

Right ring finger. 

FOI Lnw Enfurc.ment Bulletin 

U. S. GOVERNMENT P!lIN'fING OFFICE: 1978 0 - 273-752 
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DmEOTOR 

FEDERAL BUREAU OF INVES'l'IGATION 

'WASHINGTON, D.C. 20535 
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; - . ' 
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. \ 

(Tltlc) 
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(Stat!) (Zip Ooelo) 
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