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I NTRODUCTl ON 

This is the second in a series of reports prepared by the 

staff of the Governor's Pardon, Parole and Rehabilitation Com­

mission. The findings result from previous staff research in 

probation and parole and a more recent specific examination of 

executive clemency policies and procedures. The primary purpose 

of this phase of research was to examine executive clemency in 

context of the Louisiana criminal justice system as a whole. 
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Pardon: General Definition 

The U.S, Attorney General IS Survey of Release Procedures (1939) 

summarizes the institution of pardon this way: 

Being an offsprinR of p~~er in all its diverse 
manifestations, fpardo.lll resists the application 
of mere justice and cannot completely be safe­
guarded from miscarriage and distortion. Being 
a prerogative in that old sense of freest per­
sonal discretion, pardon defies all efforts to 
be forced into rules. 

This freedom from formal ties allowed the pre­
rogative to be misused and made an object of 
bargain. On the other hand this mobile institu­
tion has been able to playa far-reaching role 
in the development of the criminal law. We have 
seen that the law of insanity, of self-defense, 
of compulsion and the. improved treatment of the 
juvenile offender started from the practice of 
pardoning in cases where the strict application 
of the law seemed undesirable. This eminently 
creative function of the concept of pardon has 
not yet come to an end. The principles of parole 
and probation are children of the aging concept, 
which shrinks to make way for its new and grow­
ing offshoots./l! 

In less broad phrases, pardon is a release procedure. It is, 

in one perspective, the last such procedure in the series of dis­

cretionary administrative determinations that are part of the crimi­

nal justice system. 2 It is a corrective measure, quas'i-judicial in 

nature, normally exercised by the executive branch. 3 Bound neither 

by legal precedent nor by rules of evidence,4 it appears a means of 

ameliorating both the mistakes and the harshness of the criminal law. 5 

To do so, it grants release from some or all of the penalties a state 

would exact for a criminal offense. It is very closely linked to 

other processes that constitute the criminal justice system, and the 

necessity and frequency of pardonls use depends upon the functioning 

--------~---
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of these other components: "Hhen /for example/ innocent persons 

are not found guilty, when sentences imposed are not unduly long in 

relation to the crime committed, and when other release laws work 

properly, the responsibil ities of the pardoning authority are 

greatly reduced. 116 Hhen 1 egi sl ati ve bod; es assume the responsi bil ity 

of restoring the ex-offender's civil rights and of removing employ­

ment disabilities--as numerous sources state or imply they should--7 

the duties of the pardoning authority ar'e reduced still further. 

Pardon--Really Three Forms of Clemency 

To consider the pardoning process is actually to consider three 

different forms of clemency--pardon, commutation, and reprieve--

one distinguishaBle from ano-:'ler according to the type of relief 

granted~ Historically, pardon has meant many things. In modern times, 

pardon per se is a form of clemency normally granted after an offender 

has completed his sentence(it provides a means of restoring to the 

offender certain rights lost upon conviction; it sometimes is construed 

as establishing innocence. 10 Additionally, a pardon may be absolute, 

limited, conditional or unconditional. The absolute pardon restores 

everything that a pardon can restore in a particular jurisdiction; the' 

limited pardon restores only what is specified. The conditional pardon 

has conditions attached; the unconditional pardon does not. 

Conditional pardon is most frequently used as an adjunct to 

parole where parole ts disallowed. Conditional pardon is, in fact, 

much ltke parole tn that it indicates certain things that an individual 

must or must not do. If a condition of such a pardon is violated, 

it may be revoked. Unlike parole, however, conditional pardon is 

.1 

• 

• 

• 

• 

I 

.1 
I 

• 

·1 



• 

• 

• 

• 

• 

• 
I 

• 

• 

• 

• 

• 

-3-

often without the corollary characteristic of supervision. l1 

Twenty-one states12 make specific constitutional or legislative 

reference to the pardoning authority I s pm'ler to grant conditional 

pardon. However, the riourts considering the question have unani-

mously held that the power to grant conditional or limited pardons 

is inherent in the greater power to pardon absolutely and unconditionally.'3 

Commutation is a form of clemency that substitutes a lighter 

punishment for a heavier one without, however, implying forgiveness 

or effecting a restoY'ation of civil rights. 14 Though the word 

"commutation" di d not appear ina state consti tuti on until 1850,15 

the pardon process has been interpreted throughout its history to 

include commutation, the assumption being that the greater power (to 

pardon) must certainly include the lesser (to commute).16 

Finally, reprieve involves a postponement, a delay in the execu­

tion of sentence. The Attorney General's SLn~vey gives "respite ll as 

a synonym and adds the follmoJing observation: I1IEither /term/ signifies 

the suspension, for a time, of the execution of a sentence which has 

been pronounced. ,1117 Most readily one associates reprieve with a stay 

of execution in capital sentences, but the power to reprieve is 

generally construed to be more broadly applicable, and like the po\'Ier 

to commute, it is assumed to fall within the broader power to pardon. 18 

Source. of the Pardoning Power 

The power to pardon is usually considered an executive preroga­

tive, and tradition explains that fact by drawing a parallel bet\oJeen 

ancient rulers, who possessed the power to pardon offenses against the 

sovereign, and the contemporary governors, highest individual a.uthority . 
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in the state. Out of that context the Attorney General's Survey 

offers this summary: 

The true ru 1 e is that II the pa rdon i ng pm'Jer is 
neither inherently nor necessarily an executive 
power, but is a power of government inherent in 
the people, who may by constitutional provision 
place its exercise in any official, board, or 
department of government they choose. 1I If the 
constitution is silent it vests no more power 
in one branch of the government than in another. 

Probably the reason why \1e identify the par­
doning power with the chief executive is that, 
as Lieber pointed out, he stands in the place of 
the monarch of other nations and the monarch was 
considered the sovereign. But this ignores the 
fact that "the monarch had the pardoning power 
not because he is the chief executive, but because 
he was considered the sovereign--the self-sufficient 
power from which all other powers flow;" while \,/ith 
us sovereignty, as already said, rests in the people 
who may delegate this power to whichever agency of 
the government they choose. Our Governors, as well 
as our other departments and agencies of government, 
have only such powers as are delegated to them in 
the constitution.j19/ 

In keeping with this attitude, an article in the Columbia Journal of 

Law and Social Problems speaks of the granting of clemency as "an 

expression of t:,e met'cy of the American publ"ic, ,,20 rather thar. of a 

jurisdiction's chief executive. 

In art fifty states, in fact, the pardoning power resides in 

the executive branch and normally involves the governor,2l although 

that executive's specific role in the process varies. In a majority 

of states (32)2~ the pardon power rests exclusively with the governor,23 

though the governor may receive legal advice from a pardon attorney24 

or adv'ice and recommendations from an advisory pardon board or from 

the state's parole board. 25 
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In contrast, other stateG assign the pardoning power to a pardon 

board. In Alabama, Connecticut, Georgia, Idaho, North Dakota and 

Nebraska, the power to grant pardons is vested exclusively in the 

board of pardons. In two of these states--Nebraska and North Dakota-­

the governor is a member of the board but he has no greater authority 

than the other board members in granting clemency. 

A third common administrative model is a hybrid of the first two: 

before clemency is granted, both the pardon board and the governor must 

approve. Six states employ this arrangement in various forms. In 

Delaware, Pennsylvania and Texas, the governor is not a member of the 

board, but must have the recommendation of the board to grant clemency. 

Minnesota, Nevada and Utah place the governor on the pardon board, but 

require his affirmative vote in addition to that of a majority of the 

board to pardon offenders. Three jurisdictions require the recommenda­

tion of bodies other than a pardon board in addition to the governor's 

action: in Florida, three members of the cabinet; in Massachusetts, 

a majority of the Governor's Cout'lcil; and in Rhode Island, a majority 

of the senate must concur. Two states a 11 ocate the pardon; n9 pO\'ler 

between the governor and the pardon board according to the type of 

relief granted: South Carolina delegates to the governot1 the power to 

reprieve and to commute a death sentence to life imprisonment while 

vesting all other clemency powers in the Board of Probation, Parole 

and Pardon; Tennessee allows the governor to pardon and reprieve with~ 

out the concurrence of the board of pardons, but requires the board's 

approval to commute sentences, except from death to life imprisonment. 

Only 1n Connecticut, Montana and Pennsylvania are qualifications 

------ - -~~------' 
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established for pardon board membership. 

The Attorney General' s Survey supports a system in wh i ch all 

applications are brought before a board, but in which all decisions 

are made, unrestricted, by the governor, after he has considered the 

board's views. 26 The rationale for this preference is stated as 

follo\'Js: "This subjects the Governor's action to control which is 

sufficient to exert powerful pressure against abuse, and yet is 

respectful and 1 eaves full res pons i bi 1 ity resti ng very di rectly upon 

his own shoulders.,,27 The same source goes on to object to investing 

the ultimate power to pardon in a board because that procedure "scatters 

respons1bility so that it may be difficult for the public to place the 

blame for abuse of the pardon power,,28_-though a board, it concedes, 

would be helpful--in an advisory capacity.29 Another more recent 

source represents the alternative view, seeming to recommend a shared 

power to pardon. "This plan is favored," these authors explain, Ilbecause 

it eliminates absolute power, which is conducive to abuse, by shifting 

the responsibility t(l the board. \~hile involving the chief executive 

in the: decisions, it shares his responsibility with the community. ,,30 . 

Pardon1s Discretionary Nature: Potential Danger, Essence of Vitality 

The Danger: Pardon, by virtue of its highly discretionary nature, 

1s necessarily more open to control by the pardoning authority than 

other more specifically defined systems are by those who administer 

them. "Control by the pardoning authority" is, of course, not a 

synonym fur abuse oy the pardoning authority, but certainly control 

by the pardoning authority used to abuse it is the gravest danger as~ 

sociated with that power, for such abuse has broadly negative ramifications: 
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Abuse of the power unsettles the general faith 
in the law and confidence in its supremacy. It 
destroys the certainty of punishment and increases 
the hope of immunity in the criminally disposed. It 
permits well-meaning individuals, male and female, 
f~'om a feeling of pity not always well founded, to 
meddle with cases of which they have only superficial 
knowledge, with a disrupting effect upon general penal 
policy which they rarely consider. It permits a 
politician bent on building up a political following 
to make a mockery of the law./31/ 

Indeed, to many, the concept of pardon connotes unlimited discretion
l 

and that situation, in turn, promises abuse. Commonly quoted folk 

wisdom embodies this attitude and illustrates the point: power cor­

rupts and absolute power corrupts absolutely. 

Constraints on tbe Pardoning Power: When the executive is 

constitutionally granted the absolute power to pardon, this power 

"is, in fact, in many \'/ays (.:xtra-legal--i.e., legislative authority 

cannot exclude any class of offenders from the executive's pardoning 

power;32 a pardon, once granted, is beyond direct judicial or legis­

lative intervention. 33 On the other hand, the framework within 

which pardon exists may be limited by constitutional provisions 

and is often further shaped by legislative instruction regarding 

procedural matters. 34 In most state constitutions, along with the 

grant of the power to pardon, some particular limitations are 

imposed: (1) in 39 states either treason or offenses tried by 

impeachment or both cannot be pardoned by the pardoning authority 

and (2) tn 23 states, the pardoning authority must report to the 
35 legislature all cases of clemency granted. The latter requirement 

lS designed to inform the electorate as wel1 as legislatm's about 

the practices of the pardoning authority;36 this practice, in turn, 
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is generally viewed as a check on possible abuse by the pardoning 

th . 37 au orlty. 

In addition, several jurisdictions place restrictions upon when 

pardon may be granted generany or for certain crimes or restrict the 

extent of the relief that may be granted. Alabama requires that 

candidates complete three years of parole or three years of their 

sentences before they may be pardoned, except upon unanimous vote 

of the pardon board after proof of innocence and approval of the 

sentencing judge or the district attorney. In Arizona, there can be 

no pardon until an inmate serves his minimum sentence. Armed robbers 

cannot be pardoned in Georgia until they have served five years and 

capital crimes require the unanimous approval of the pardon board. 

California forbids pardons for two-time felons, except upon recom­

mendation of the California Supreme Court,and Delaware demands that 

a psychiatrist examine inmates convicted of certain crimes before 

they may be pardoned. Finally, commutation of death sentences may 

not be to less than u prescribed number of years in Colorado (16 

years), Georgia (25 years) and Kansas (10 years). 

The ver,Y term II pal'doning authorityll identifies another restraint?8 

As described above, the power to pardon is, a shared power within some 

U.S. jurisdictions. Rather than entrust the decision to grant 

clemency to a sil1g1e lndivi'dual, some state constitutions require 

that the governor consult or have the favorable recommendation of 

a pardon board before he may grant clemency. 

In some states the power to pardon is given to a board, a 

process which necessarily disperses that authority. 
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The ultimate and probably the most effective control on the 

possible abuse of the pardoning power--at least when that power 

is exercised by an elected official--is political accountability 

and the pass i bil ity, in extreme cases, of impeachment. 39 

Discretion and Vitality: Abuse is certainly not the only 

potential result of pardon's discretionary nature. Nor is it--at least 

i'n the long run--the most common result, though it sometimes seems to 

be the only one the public is invited to recognize. Authorities 

state repeatedly that pardon's discretionary nature is not only 

the source of pardon's greatest potential weakness, but also the 

originating point of its continued vitality. That the power to 

pardon is without rigid, formal rastrictions makes it possible 

fay' the pardoning authority to consider indiVidual merits--to make 

eXCl~ption where the law has exacted more than circumstances merit 

or where circumstancns have changed so that what once seemed just 

no longer seems SD. 

Originally, pardon vms a prf)cedure u£ed to remedy unduly harsh 

sentences. l~hen the only penalty available for commission of a felony 

was death--and most crimes were defined as felonies--pardon represented 

one of the very fm'l humane alternatives. Today the death penalty 
40 

exists in 32 of the 50 states and for a relatively few felonies. 

Yet it is still generally acknowledged that there are cases-~?erhaps 

involving death, but more likely not--Uwhere the strict legal rules 

of guilt and innocence have produced hatsh at unjust results" 41 and thus 

where some form of clemency can be appropriately granted. For example, 

a change in Connecticut's code of criminal justice made some penalties 
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much less severe than those imposed before the change. One result was 

inmates sentenced under the old statutes, who, by the time the new code 

was enacted, had already served longer sentences than those imposed 

under the new code. It fell the lot of the board of pardons to remedy 

• 

• 

h., . 42 • t 1S lnequlty. 

In other instances, a sentence, not in itself disproportionate, 

may come to seem unnecessary or undesirable in vie'" of the sentenced 

individual's changed circumstances--e.g., ill health and inability to 

. h d h f 11 . h d 43 0 h . Wlt stan t e u punls ment mete. ne source suggests t at llfe 

sentences or even very long sentences become, with time's passage, 

"unnecessary and therefore cruel ll
: as advancing age renders the of­

fendei~ innocuous, it is common among all nations that these individuals 

be discharged. 44 Again, some form of clemency is usually the tool 

to make the adjustment. Also traditionally, pardon has been used 

to remedy wrongful convicti"on: IIPardons are the last and only resort 

for an innocent person who has been wrongly convicted and who can 

no longer appeal or get a new tria1. 1145 As an article in the Yale 

Law Journal notes, because American jurisprudence is based on a pre-

vailing conviction that judgments should not be forever subject to 

review, there comes a point--ordinarily after the prison term has 

been completed*--after which courts cannot re-open a case even though 

erroneous conviction becomes apparent; consequently, IIthat task has 

been left to the executive lor other pardoning authorit~ in the 
46 exercise of his pardoning power. II, 

*1n Louisiana the point usually comes much sooner--one year after 
the verdict or judgment. (La. Code of Criminal Procedure, Art. 853). 
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Over time, various forms of pardon have been used in other 

instances which mayor may not seem to be a continuation of those 

original functions of remedying wrongful conviction or punishments 

that, with time's passage, seem unduly harsh. For example, in 1863 

President Lincoln used his pardoning power as a means of rejoining 

a broken nation, offering Confederate soldiers and supporters a full 

pardon and restoration of property rights so long as they would take 

an oath of loyalty to the U.S. Constitution and to the United states 

itself.47 To judge from the words of his statement granting pardon 

to Richard Nixon, President Gerald Ford also viewed that action as 

part of and necessary to the healing process, for a wound continu­

ously re-examined cannot heal. The di0sivc debate that preceded Nixon's 

resignation from office would, President Ford indicated~ make a fair 

trial immediately impossible. Hhile aV/aiting such time as a fair 

trial could be obtained and, certainly at such time as a trial were 

held, lI ugly passions would again be aroused. And our people would 

again be polarized in their opi~ions.H48 From this convictior and 

his belief that it is his duty "not merely to proclaim domestic 

tranquility, but to use every means that I have to insure itll49 ap­

parently comes his decision to pardon Nixon. 

Also in current times other authorities have used their power 

of clemency to extend the benefits of new legislation to all individuals 

sentenced prior to its passage. "In 1965 Governor /Nelson/ Rockefeller 

extended the benefit of a restricted capital punishment law to inmates 

sentenced under prior law,1l50 and in Connecticut in 1968 pardon was 

used as the vehicle for extending to inmates already in prison the 
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benefit of a new state law, which reduced lithe minimum term of their 

present imprisonment by time spent in jail. 1I5l 

Much more common among recently evolved applications of 

the pardoning power are its use to circumvent restrictions on parole 

eligibility or to create parole eligibility for inmates either en­

tirely excluded from parole or excluded for lellgthy periods of time ,52 

and its use to remove disabilities that are collateral consequences 

of criminal conviction.
53 

It is the propri.ety of these tHO modern 

applications of pardon that merits further attention. 

Pardon as a Form of Parole 

Though the concept of parole has evolved from the concept of 

d 54. . h h 1 1 par on, ln many lnstances t e two processes ave not yet been c ean y 

separated. Consequently, in spite of reiterated observations that 

pardon and parole arc different functions, based on different factors 

and diff,erent kinds of judgment,55 the pardon procedure continues to 

be used, in many jurisdictions, as a simple release mechanism lito 

circumvent oVGrly l"igid restrictions on the gtanting of parole. 1I56 

One modern author states succinctly the attitude held by most who 

have studied the matter: IIPardon as a legal device for tempering 

justice with mercy and for righting the wrongs of justice should be 

forever preserved. It is not, however, a substitute for parole. 

Yet, for whatever reason--distrust of paroling authorities or of the 

parol e system or of the "cri.mina 1 naturell--l egi sl ators have chosen 

to limit parole ell'gil5ility, One result has been the use of the 

pardon process to release numerous offenders before expiration of 
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their full terms. This phenomenon is an example of what numerous 

commentators have identified as the "hydraulic" nature of discretion 

in the criminal justice system. 58 Under this view, when discretion 

is removed or limited at one point in the system, rather than being 

elim"inated, it merely emerges else\'/here. Thus, executive commutation 

plays an enhanced role as a release mechanism when burdensome re-

strictions are placed on parole eligibility. 

Another result of using pardon where parole is the appropriate 

mechanism is a very large workload for the pardon authority. An 

article in the Louisiana Law Review suggests as much: 

Many of the difficulties of the Board of Pardons 
have been due to the inadequate performance of the 
parole laws, It is only natural that more applica­
tions will be filed with the Board of Pardons when 
the parole laws contain arbitrary restrictions or 
when the administration of parole is not based on 
fair and equitable principles. If the original sen­
tences imposed by the courts are in accordance \'/i th 
the law and the facts and if the established release 
procedures operate as they should, the work of the 
pardoni'ng authority should then be reduced to a 
minimum./59/ (Emphasis added.) 

In fact, one measure suggested for determining the effective function­

ing of the parole authority and of the courts is the relative lightness 

of the pardoning authority's \'iorkload. 60 

Using pardon to parole has been long and consistently criticized. 

In 1939 the Attorney General's Survey included the following summary, 

,'dentifying the fallacies associated with employing pardon to do whClt 

parole should do: 

To the same end, the par61e laws should be 
liberalized so as to give the parole board full 
discreUon to parole any prisoner it deems worthy. 
lhi's means repealing all restrictions in the 
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parole statutes making certain classes of 
prisoners ineligible for parole. The primary 
reason "/hy conditional pardon, commutation, 
reprieve, and other forms of executive clemency 
have been so extensively used to effect condi-
tional release has been to cover cases not 
eligible for parole. The big mistake made by 
those who think we shoul d be II hard boil ed ll 

about parole is in forgetting that while they 
may bar the door against release on parole, the 
back door of executive clemency always remains 
open. The result is that restrictions written 
into the parole laws by those who do not think 
that certain kinds of criminals should be turned 
loose on parole--murderers, rapists, second of­
fenders, or those who have not served a certain 
portion of their sentences--too often defeat 
their own object. The convicts we refuse to 
release on parole are released on indefinite 
furloughs, on conditional pardons, or other 
types of release under which there is much less 
actual supervision and control than under parole./6l/ 

Releasing without supervision individuals whose crimes have identified 

them as more dangerous than other inmates, who are released under 

supervision (i.e., on parole), is not the only undesirable result as­

sociated with using pardon as a simple release mechanism; II ••• it has 

been argued that legislatures should restrain from restricting the 

applicability of parole statutes lest they thereby abdicate the re­

leasing function to the executive clemency pm'ler \I/hich is beyond 

legislative control. 1I62 

A major step toward establishinq the appropriate separation of 

pardon and parole systems and consequently of ensuring the proper 

handling of indivi'duals released is to allow parole eligibility to 

all who are incarcerated. Of course, to remove such restrictions 

invests the parole authority with great power. Nonetheless, to 
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way of monitori ng a parol e board' s power than b'y creatinq arbitrar'y 

restrictions on parole: 

The answer, however, must be to safeguard 
the capability and honesty of the board rather 
than to cut down its power by arbitrary restric­
tions. Granting parole is necessarily a matter 
of individualized consideration of each case. 
The board should be so constituted as to guaran­
tee that its decisions will be based upon careful, 
scientific investigation and capable and honest 
judgment. In short) the answer to defects in the 
parole system is a better parole system, not less 
parole./63/ 

Pardon to Remove Disabilitities 

The other subject that commands attention in contemporary debates 

about the pardoning power is the proper role of pardon in restoring 

civil disabilities that result from a felony conviction. Discussion 

is based on several questions. Should pardon be the vehicle through 

which one's civil rights are restored? Is pardon an appropriate or 

even an effective means for removing employment disabilities that 

accompany convi ction? \'Jliat positive functions are served by the con­

tinuation of civil disabilities following release from prison? 

In the Constitution of 1974 Louisiana takes the stance that 

basic rights of citizenship are restored automatically upon comple­

tion of sentence. A full discussion of that matter) of the various 

disabilities that are a result of a criminal conviction and of the 

consequences of an executive pardon in Louisiana appears in Ch.II;.Sec.2 

of this report. The practical results of the collateral disabilities 

resulting from criminal conviction--and recommendations regarding 

these dis~bilities--are the subjects of another staff report. 

Recommended Standards for the Pardon Procedure 

The Attorney GeneralIs Survey of Release Proceedings, published 
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in 1939, cited five standards fol' the ideal operation of the pardon 

procedure in performing its classic functions: it should be simple, 

thorough, publ ic, free of charge, and adversa\~y rather than ex parte 

in nature. 64 Following this observation is a brief elaboration: 

By a simpl e procedure is meant one \·,hi ch the 
average prisoner is able to handle without the aid 
of a lawyer. Of course, important or difficult 
cases probably will require a la\'lyer and certainly 
the right to counsel in all cases should be allowed. 

By a thorough procedure is meant one in which 
the final decision is reached not merely upon alle­
gations stated in the prisoner1s petition, or in 
court records, or upon recommendations of the trial 
judge, prosecutor, or interested citizens, but upon 
a careful investigation of the case. The pardoning 
authorities should have available at least one offi­
cer to make such investigations. 

Not every phase of the procedure can be public, 
but it is proper that a right to a public hearing be 
granted, in which the whole case may be subjected to 
the full light of publicity. 

The granting of clemency in proper cases is a 
matter of public interest, and not of interest to 
the prisoner alone. There is, therefore, no reason 
for charging the cost to him. The right to apply 
should be free of charge. The practir.e of one State 
of charging $10 for the privilege of applying for 
clemency is not to be commended. 

By adversary proceedings is meant a procedure in 
which the State is regularly represented at any pub­
lic hearings./6S/ 

More recent sources reaffirm and further elaborate these standards 

and suggest a sixth: whatever the other particular features of the 

process, proceGures governing application and consideration should 

be equitable66_-e.g., the pardoning authority should be "equally 

available to an,,;67 all applicants should be accorded equal time for 

a hearing whether or not the applicants are still inmates. 68 
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Having acknowledged the features that should typify the pardon 

process, most sources make concentrated commental"y on matters rel ated 

to its thoroughness, its adversary nature, and thus, by extension, 

its fairness. 

In 1939 the Attorney General IS Survey concluded that procedures 

fo 11 owed by most states were not thorough. Accordi n9 to that source, 

very fevi states at that time made provision for any sort of personal 

investigation into requests for clemency; rather the pardoning authority 

tended to rely only on those documents already in theil" files. 69 A 

1973 source indicates that the situation is not much changed: IIIn 

only a few states does the investigation proceed beyond the collection 

of reports to interviewing the applicant, members of his family, his 

defense counselor others who knov/ him. 1I70 Such interviews as are 

conducted \\loul d seem to be those based on statutory requirements that 

the prosecuting attorney and the sentencing judge be notified of a 

pending clemency hearing. Nineteen states71 legislatively mandate 

notification of the sentencing judge or prosecuting attorney or both, 

while nine states72 require that those officials provide information 

to the pardoning authority if requested to do so. Even this re­

quirement is usually met by an optional \'Jritten exchange rather 

than a personal interview. 

Not only whether the applicant shall be interviewed as 

part of the clemency investigation but also what role he shall 

have in the clemency hearing seems part of the debate about 

thoroughness of the pardon procedure. The Attorney General IS 

report urged that the applicant be present at the hearing 

and labeled as "without foundation ll objections that such a procedure 
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would disrupt prison discipline and unduly influence the board 

members in the inmate's favor. 73 And as before, a modern source 

echoes the opinion, stating that each petitioner should be reguired 

to come forward to discuss his or her case with the pardoning 

authority "unless attendance is physically impossible.,,74 

A discussion between the applicant for clemency and the 

granti ng authority presupposes a cl emency heari ng. Hhil e the 

Attorney General's Survey insists that "a public hearing be granted,,,75 

this is not the policy adhered to by all states. The states holding 

no formal clemency hearings are generally those in \'lhich the governor 

alone makes such decisions. 75 Nor have the courts felt that a hearing 

is necessary. (The one exception involved the case of an individual 

in Arizona sentenced to death.)77 

That the pardon procedure is also to be adversary and equitable 

raises the question of who other than the applicant should attend a 

clemency hearing if one is held. "It is most important that the State 

be Idade a party to all pardon cases, and that it be represented at 

the hearings by the attorney general or a member of his staff, who 

should oppose the granting of the petition where that course seems 

proper," states the Attorney General's Survey. Then it elaborates 

that observation. 

Merely not; fyi ng the prosecutor \'lho tri ed the 
criminal case and permitting him to be present if 
he wishes (as in Louisiana and Massachusetts) is 
not sufficient to protect the public's interest. 
Nhat is needed is a statutory provision of the sort 
found thus far only in Michigan, providing for the 
presence of the attorney general or a member of his 
staff./78/ 

And again the present echoes the past. Authors surveying the situation 
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in 1973 note that "in surp~"isingly few states is there any provlsl~:\ 

for a representative of the state to appear at the hearing.\l79 At presen~ 

At present only Michigan, Louisiana80 and MdssRchusetts8l 

M' ~: •• ~. wake specific legislative provision for prosecutorial dppearancc 

at pardon hearings. Rather the usual procedure seems to be to allow 

the prosecutor to appear if he vii shes, or, more often) to accept 

written responses from the district attorney and the sentencing judge. 82 

Some states would seem to satisfy the requirement fot definite 

involvement by the state by assigning the state's attO\"ney general to 

the pardoning authority, as Louisiana did prior to the Constitution of 

1974. On the other hand, that is apparently not the arrangement en­

visioned by the 1939 Survey, because at the time of the c\"iticism above, 

Louisiana's attorney general was a member of this state's pardon board, 

yet the §.~E'yey characterized the provision as "not sufficient." 

To require the presence of the state's agent at a pardon hearing 

is to raise the question of the applicant's being represented by an 

attorney. Not only have the courts held that a clemency hearing is 

not required; they have so far also ruled that, if a hearing ;s granted, 

it need not "comply with the procedural requirements of due process 

of law. 1I83 One consequence of this is that most states do allow the 

applicant to hire an attorney who will attend the hearing and present 

his case, but the states are not required to provide attorneys for 

indigents. 84 It may be that the U.S. Supreme COUl"tls decisions in 

Morrisse.l: v. Brewer85 and Gagnon v. Scar2elli86 will eventually 1 ead 

to a holding that due process must be afforded pardon applicants,87 

but there is presently no prohibition against having the district 
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attorney present even though the applicant is not represented. 

I Fairness as a matter of policy is perhaps an issue, however, when 

one considers that a district attorney is trained in the law and 

experienced at making per'suc".si.ve publ ic commentary and that the 

average prison inmate is unlikely to have similar skills. 

Relevant, too, while considering an applicant's having legal 

assistance, is the relative complexity of the pardon procedure. 

The Attorney General's Survey mandated that the pardon procedure 

be simple--i.e., "one which the average prisoner is able to handle 

without the aid of a laWyer. IIBB Yet, in the opinion of one modern 

source, in many states just the process of filing for clemency 

II i s so complex that app 1 i cants \'10U 1 d do vie 11 to ha ve 1 awyers to 

assure their ri ghts. ,,89 

Various suggestions and efforts have been made to deal with 

the problem. One source recommends that there should be vlritten 

guidelines to assist the individual applying for clemency and that 

the individual who is denied should be advised in writing of ways 

to make his petition more substantial. 90 Another attempt to clarify 

if not simplify the process of pardon application is one made in 

this state. Inmates are assigned to the legal aid offices at Angola, 

Dixon, st. Gabriel and Dequincy as legal counselors to assist other 

inmates with legal problems. In this capacity one task is to advise 

other inmates who are making pardon application. 

In keeping with the idea that pardon is a public procedure, 

about half of the stutes have some requirement of notice or publica­

tion of application for clemency,9l but in only 15 states is this 
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requirement legislat.ively mandated for -311 applicants. 92 In 

Arkansas, publication or notice is required by statute only for 

applicants convicted of capital murder9~nd lowals legislature 

specifies publication only \-,hen pardon is sought by one sentenced 

to death or life imprisonment. 94 Th~ Attorney General IS Surv':!l 

labels this a "who1esome requirementll95 but notes that there is 

no very effective way to inform the public of pardon applications 

because most people do not peruse a ne\'1spaper closely enough to 

notice an applicant's statement of intentions. "The victim of 

the crime may feel an interest," the Survey continues, "but he 

will probably not make it a point to read newspaper advertisements 

'of pardon applicants for years after the crime."96 The solution 

advanced by the report is to look to a day in which "the laggard 

law \'1ill eventually adopt modern publicity devices like radio to 

replace outmoded methods like posting in the courthouse or publish­

ing a small notice in an obscure journal..,97 

Another form of publicity is associated with the legislative 

requirement in 12 states that the applicant also notify some combina­

tion of the prosecuting attorney, the presiding judge, the appropriate 

chief of policy, and the warden of the penitentiary.98 



-22-
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CHAPTER II - EXECUTIVE CLEMENCY IN LOUISIANA 

THE PROCEDURE 

Art. IV, Sec. 5, Para. (E) of the Louisiana Constitution of 

1974 states that the governor may grant reprieves to persons con-

victed of offenses against the state and may, upon recommendation 

of the Board of Pardons, "commute sentences, pa)~don those convicted 

of offenses against the state, and remit fines and forfeiture 

imposed for such offenses." Removed are the restrictions of the 

1921 Constitution, which exclude cases of impeachment and treason 

as pardonable offenses and which indicate that a· reprieve qranted 

as a result of treason shall last only until the next session of 

the leqislature. Gone, in fact, is any reference that would limit 

the period for \'Ihich a reprieve ma.y be qranted, reprieve beinq the 

only form of clemen~y that the Louisiana Constitution allows the 

90vernor to ~rant without prior recommendation of the Board of 

Pardons. /Art. 5, Sec. 10, Constitution of 1921/ 

Art. IV, Sec. 5, Par. (E) also establishes the automatic pardon, 

granted first offenders never pr~viously convicted of a felony--

this requiring neither recommendation of the Board of Pardons nor 

action of the governor. Par. (E) also creates a five-member pardon 

board, its members appointed by the governor for a term concurrent 

with his ovm term. These appointments are subject to approval by 

the senate. 

The constitutionally established guidelines regarding first 

offender pardon and board membership and functions are elaborated 

by statute. Parts of La. R.S. 15:572 define IIfirst offender~; 
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assign to the Division of Probation and Parole of the Department of 

Corrections the verification and issuance of first offender pardons 

as well as the task of informinq certain sources that such a pardon 

has been qranted; and indicate that one qranted an automatic pardon 

can be charged and punished as a second or multiple offender should 

he be convicted of another crime. La. R.S. 15:572.1 addresses 

further the membership of the Board of Pardons. Individuals apPointed 

to the board shall devote full time to the duties of that office and 

shall therefore engage in no other business or profession nor hold 

any other public office. La. R.S. 15:572.3 provides that the board 

may adopt rules and regulations necessary to carry out its duties 

and functions ILa. R.S. 572.3(1l! and that it may also employ a staff 

and other professional personnel with training or professional exper­

ience in fields such as criminology or psychology as the board finds 

necessary. !Sa. R.S. 15:572.3(211 NOv/here are professional .)r edu­

cational standards for board members established. 

Elsewhere the statutes indicate that the board must meet on 

regularly scheduled dates, to be determined by the board itself 

ILa. R.S. 572.1(C1/; that all of the board's meetings are open to 

the pub11c IIa. R.S. 572.1(0) and 15:5737; and that a majority of the 

board's total membership shall constihlte a quorum. \'Jith all actions 

of the board requiring the favorable vote of a majority of its 

membership. ILa. R.S. 572.l(El! Other statutes regarding the board's 

functioning provide that the board shall select a vice chairman from 

among its membership and shall select and fix a salary for an execu­

tive secretary, who need not be a board member. [La. R.S. 15:572.1(0)/ 
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Salaries of board members are fixed by the governor; travel and 

other expenses incurred in the discharge of duty are reimbursed. 

ILa. R.S. 15:572.2.a'nd La. R.S. 15:574.17 

Other portions of the statutes address pardon application 

and the hearing process. La. R.S. 15:572.4 requires, in part, that 

each applicant to the board be heard at least once and that each 

application received be registered chronologically and subsequently 

heard at a formal hearing. If the applicant is denied, reasons 

for the denial are affixed to his application, which must be re­

viewed at least once. New evidence may be introduced for the review 

hearing. /La. R.S. 15:572.1( 

Before the Board of Pardons actually hears an application, 

the board must give written notice to the district attorney, the 

applicant, and other interested parties of the date and time of the 

scheduled hearing and must afford the district attorney and others 

opportunity to attend and to be heard. I[a. R.S. 15:572.41 

La. R.S. 15:574 reiterates the stipulation that the district at­

torney be provirled ample opportunity to attend the heari.ng. 

Another step preliminary to a pardon hearing is the collection 

of information regarding the offender. The Board of Pardons requests 

from the Department of Corrections and the Department of Public 

Safety any records they hold or have compiled regarding the offender 

and his circumstances, personal history, etc. ILa. R.S. 15:572.§J 

Once an application for clemency is received, heard and approved, 

one other legislatively established step follows: the Department 

of Corrections (thus, the Division of Probation and Parole) is mandated 
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to provi de a cl emency report on the offender for Itlhom the board 

has approved clemency. ILa. R.S. 15:574.3(C)/ 

Regulations and procedures other than those described above 

are defined administratively. 

There are two essenti ally di screte pardon; ng procedures fol-

lowed in Louisiana: one process is required of first felony 

offenders who wish to have restored certain rights lost upon con­

viction; another is for second or multiple felony offenders as \'lell 

as for first offenders wanting commutation of sentence or restoration 

of the right to carry a firearm. These processes are further divisible, 

however, because of changes in the Constitution of 1974 that define 

exemptions and procedures applicable only to individuals sentenced 

after January 1, 1975. 

Consider first the pardon available only to first offenders. 

The concept of first offender pardon was introduced into the 1921 

Constitution in 1968 (Art. v. Sec. 10). That enactment allowed 

the governor to pardon without pardon board recommendation a first 

offender who had completed his sentence. l The 1974 Constitution 

replaced that process with the procedure of automatic pardon for 

first offenders upon completion of their sentences. (This is the 

process, the legal implications of which are discussed on pages 102-103 

of Chapter II.) Automatic pardon is available, however. only for 

individuals sentenced after Januarv 1, 1975~ first offenders sen-

tenced before that must act according to the terms of the old consti­

tution and apply to the governor for Dardon! These applications 

are handled ultimately via the Division of Probation and Parole. 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

.1 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

-32-

The applicant may go to a district probation-parole office or to 
. 3 4 the headquarters offlce or contact the governor's office 

to request consideration for first offender pardon. If the first 

contact ;s with the governor's office, that office notifies Head­

quarters, Division of Probation and Parole, of the request. Head­

quarters, in turn, forwards all requests to the appropriate district 

office (i.e., the office in the district in which the offender was 

sentenced). That office conducts the clemency investigation. 5 

When the report is complete, the original and one copy are sent to 

the division headquarters. Headquarters, in turn, forwards the 

original to the governor's office. 6 First offender felons, sen­

tenced after January 1, 1975, who complete their terms in the parish 

prisons, must also work through a district probation and parole 

office in order to be verified eligible for and to receive their 

automatic pardon. 7 

When the individual desiring pardon is not eligible for first­

offender pardon or when the reli~f he wishes is something other than 

that provided by a first-offender pardon or when he \'Jas sentenced 

as a second or multiple offender before January 1, 1975, he must 

apply for the desired clemency through the pardon board.* 

Rul es createn by the Board of Pardons for its O\'in governance 

*Civil rights are automatically restored to offenders upon IItermina­
tion of state and federal supervision" (Art. 'I, Sec. 20, Constitution 
of 1974). Arguably, offenders sentenced before January 1, 1975, must 
apply through the board for restoration of their civil rights if 
these rights are not otherwise restored. 
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establ ish only tvJO basic requirements to be met by one making 

application. One, the board requires submission of a petition, 

written legibly but according to no fixed format, which sets forth 

the name and age of the applicant, his offense, the parish and the 

judicial district in which h,e \'1as tried, the sentence given and the 

date of its imposition, the length of time served, the form of 

clemency requested, and the particular relief desired.
8 

This 

petition must be signed and dated and must contain a home address. 

Additionally, if the petition is for pardon or restoration of 

citizenship, the petitioner must indicate all previous convictions 

for which he was not pardoned. 9 

The second stipulation of the pardon board is that the offender 

publish one advertisement of his intention to apply for clemency and 

that he do so in a newspaper distributed in the parish where he al­

legedly committed the offense. This advertisement may appear up to 

one year in advance of the offender's application to the board; its 

appearance must be documented by a certHi cate from the ne\'/spaper. l 0 

Once an application for clemency has been received, the pardon 

board begins to develop a file, which contains the following informa­

tion: 

a. inmate's prison record 

b. state police or FBI rap sheet 

c. prison conduct record 

d. bill of information or indictment 

e. court minutes 

f. district attorney's or police statement of fact 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 
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Also included in the applicantts file: if available, are investi­

gative reports (i.e., pre-sentence. post-sentence and pre-parole), 

institutional progress reports, and phYsical and/or psychiatric 

reports. The board encourages the applicant to furnish letters, 

affidavits or signed petitions supporting his request and to provide 

the board with both an employment and a residence agreement to in­

dicate his present or future plans as well as his good intentions)' 

Primary responsibility for the file and for the further handling of 

the case is assigned to the pardon board member responsible for the 

judicial district in which the applicant's case was tried. 

As soon as the file is complete, the case is scheduled for a 

hearing, and the applicant is notified at least 30 days in advance 

of his hearing date. To ensure that communication has been established, 

the board requires acknowledgement from the applicant that he has 

received notification of same. The district attorney of the parish 

in which the applicant was convicted and any others judged to be 

Hinterested person~tI are al~.o informed in such time as to al1o\'l them 

a tlreasonable opportunitytt to attend. 12 The board advises the appli­

cant to attend if he is not confined, and requests that the applicant 

provide in advance the names of those whom he expects will appear in 
13 

person. 

At the clemency hearing, which is open to the public, the board 

will listen to all who desire to speak. Following the hearing, board 

members decide in private whether to grant the applicant's request. 

If the board determines to deny the applicant, its own administrative 

regulations require that it so inform the applicant within 21 working 
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days;14 it is currently able to do so within ten days, the board's 

chairman reports. 

At the same time, the board informs the applicant of its reasons 

for denial. The format used to do so is simply a check list, which 

includes six reasons: premature, original crime, post criminal 

record, insufficient self-improvement shown while incarcerated, law 

enforcement personnel opposed, and "other. illS Should the applicant 

desire more information, however, the chairman has indicated that the 

board will elaborate upon its reasons at the applicant's request. At 

the same time, the denied applicant is informed that statute requires 

that his application~reviewed automatically at least once. Adminis­

trative regulations establish that the review shall occur within a 

period not exceeding one year from the date of receipt of the original 

• 

• 

• 

• 

• 

petition. 16 As in the formal hearing, the applicant, the district • 

attorney and other interested parties are notified of the date set 

for the review and are allowed to introduce new information, but the 

board considers only written evidence at the review hearing: no 

witnesses are allowed. If the applicant is again denied, he is of 

course so informed. In order to be considered yet another time, the 

applicant must file a new application, but he may not do so until 

another year has elapsed. 

As of January 1,1978, administrative procedure a11O\·/s a second 

option for the applicant \'Ihose first appeal for clemency is denied. 

Slightly less than a year after the applicant's denial by the pardon 

board, he is contacted by the board and given the option of having 

the previously automatic "paper" reviev/--\'/!lich seldom results in a 

• 

• 

• 

• 

• 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

-36-

changed recommendation--or of reapplying for a fm'mal clemency 

hearing. The automatic review would come within a month; reapplica­

tion for a full hearing would delay further consideration of the 

applicant for four to six months, the period currently required 

in order to apply, be scheduled for and have a formal hearing. 

Though the initial delay that precedes a second consideration of 

some kind is longer if one chooses the newe)' option, this alternative 

procedure will ensure an applicant a full formal hearing at intervals 

of about 18 months rather than 28-30 months as occurs when he chooses 

the elder option.
17 

On the other hand, if the board approves the application for 

clemency, the board notifies the applicant of same and requests a 

clemency report from the Division of Probation and Parole. Except 

when the clemency request is made by one no longer incarcerated, the 

contents of the clemency report seem largely duplicative of other in­

formation collected by board members prior to the clemency hearing 

(see pp. 33-34 above)~ the clemency report contains pertinent details 

of the offense for which the offender is asking clemency, including 

information and responses about and from the victim; it notes any 

reduction in charge and the date, length and place of sentence; it 

documents prior criminal activities--including copies of state police 

and FBI records--as well as all previous interactions with the other 

components of the corrections system--e.g., probation, parole, previous 

clemency grants; it reports current employment and address and the 

applicant's reputation in the community and at his place of employment 
. l' 18 Slnce comp etlon of sentence. 
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Completion of this report requires from one to six months, 

depending largely on the workload of probation-parole agents in 

the judicial district from which the report must come. It is 

possible that the board change its recommendation based on new 

information contained in the clemency report, but this does not 

normally happen. The board's decision thus reaffirmed, the board 

member in charge of the case prepares a cover letter, attaches it 

to the clemency report and the rest of the applicant's file, and 

forwards the material to the office of the governor. The period 

between the board's favorable action and reception of the file by 

the governor normally ranges from several weeks to several months. 

When the materials are sent to the governor's office, the applicant 

is again informed of the stage that his case has reached and is 

urged not to contact the governor's office about his case. At 

this point in the procedure the Board of Pardons involvement ends; 

all further definitive actions must come from the office of the 

governor. 

Certainly the particular procedures followed within the 

governor's office will vary with the administration. The currently 

employed procedure moves pardon applicants progressively through 

two or three channels. All files entering this office go first 

to one of the governor's assistants, who records each in a 

card file, examines each file for completeness, adds to it any 

letters or other information sent directly to the governor's office, 

and makes a preliminary assessment of priorities (i.e., first 

offender, non-violent, unopposed cases are given top priority). 

• 

• 

• 

• 

• 
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From that office the files proceed to the office of the governor's 

executive counsel for secondary screening and, in some instances, 

disposition. Other files are simply rev;e\'/ed thel'e and then 

forwarded to the governor himself with the executive counsel's 

recommendation. 

The governor can make one of three responses to the applications 

he receives and revievls. Orie, he can deny clemency. In that case, 

the fil e is sent to the offi ce of the secretary of state, \'Jhere it 

becomes a dead file. A second alternative is to grant clemency. 

The clemency granted may be that recommended by the board, or it may 

be less than that recommended. It cannot be more. In any case, 

when clemency is granted, both the pardon board and the applicant are 

notified: the pardon is mailed directly to the applicant; the pardon 

board receives a copy. The file is returned to the pal'don board, 

unless the grant was pardon and l'estoration. In that instance, the 

file becomes a dead one and is sent to the archives of the secretary 

of state. 

The third alternative open to the governor is to take no action, 

which means that the file is returned to the office of the governor's 

assistant. In that location the file accumulates new information or 

correspondence, should that be forthcoming; froln that location the 

file returns at three- or four-month "intervals to the governor for 

furthel' consideration. Until such time as the govel'nor acts on the 

application, the applicant's file remains in the governor's offices. 
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lprobation and Parole Officers 0 eratina Manual, rev. ed. 
(Baton Rouge, 1972 , p. 89. 

2Id . 

3Ibid , p. 90. 

4Letter from Richard Crane to Mrs. Jane T. Lemann, July 8, 1975. 

5probation and Parole Officers Operating Manual, p. 90. 

6Ibid , p. 93, p. 89. 

7Ibid , p. 90. 

8Administrative guidelines of the Board of Pardons, contained in 
Background Materials for the Governor's Pardon, Parole and Rehabilita­
tion Commission, compiled January 1977 by the Louisiana Legislative 
Co un c il ,. p. 29 . 

9Id . 

10Id. 

11 Ibid, p. 30. 

12Id . 

13 Ibid , p. 31. 

14Id . 

15probation and Parole Officers Operating Manual, p. 39. 

16Administrative guidelines of the Board of Pardons, p. 31. 

17Review Options: 

Automatic Hearing 

Formal Hearing (application 
denied) 

12 months 

Automatic Review Hearing 
(denied) 

12 months 
\Y 

Re-application for Full 
Hearing I 

\;' 
4-6 months 

Full Heari.n~ 

Reapplication 

Formal Hearing (application 
dented) 

12 months 
\Y 

Re-application for Full 
Hearing 

0/ 

Full Hearing 

4-6 months 
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COLLATERAL CONSEQUENCES OF CONVICTION IN LOUISIANA; H1PACT OF THE 
1974 LOUISIANA CONSTITUTION 

Introduction 

When a person is convicted of a crime, he is perhaps only 

aware of its immediate impact--a loss of freedom or a monetary 

fine. Society, throu~h its leqis1atively enacted criminal codes, 

appears to qive the exact full penalty for each trans~ression 

which the judge then imposes as his sentence. What the offender 

(and perhaps even the judge and jur.v) does not fully realize 

.;is the numerous civil disabilities that attach to criminal con-

viction, disabilities that ma.v have a greater ilnpact on the of-

fender than the actual sentence imposed. His famil.v may disinte-

grate, the conviction serving as both grounds for divorce and loss 

of future child custody. Employment opportunities after release 

are restricted by licensing laws that preclude ex-fe·lons. His 

eligibility for inheritance and workman's compensation may 

be affected. His right to vote is suspended and the conviction 

may be used to impugn his integrity in any judicial proceeding. 

These disabilities have their historic antecedents in ancient 

Greece and Rome and have reappeared in the laws of every state. 

Diminishing the impact of these disabilities is the phenomenon of 

executive clemency adopted in this country from the practice of 

the English king to pardon criminal offenders. In order to under­

stand how civil disabilities affect offenders in present day 

Louisiana, it's helpful to look briefly at their evolution as well 

as the background of the contemporary pardon procedures. 

In ancient Greece, a criminal conviction could cost an offen-

der numerous civil rights. He could lose his right to vote, to 
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appear in court, to join the army and to be involved in politics. 1 

Considering the high value placed upon citizenship, these depriva­

tions were probably intended as punishment and deterrence as well 

as protection for the rest of society. 

Ancient Rome, which also held city-state loyalty in high esteem, 

included loss of citizenship rights in its penalties for crimes. 

Particularly serious offenses triggered complete deprivations auto­

matically upon conviction. The offender's marriage instantly ter­

minated, his will was defunct, he lost all contractual privileges, 

tutorship and usufructuary interests. 2 

Of lesser severity was the status of "infamylJ \'1hich resulted 

from disreputable, although not necessarily criminal, behavior. 

While certain rights were abrogated, it did not negate the entire 

civil personality. Causes of infamy ranged from being an actor, 

which was considered a questionable profession, to reneging on con­

tractual obligations as well as conviction of crime. The disabili­

ties usually included loss of the right to vote and to hold public 

office and the eligibility to serve as an agent. 3 While no doubt 

punitive in effect, the disabilities seemed equally intended to pro­

tect society from potentially deceitful persons. 

Early French law incorporates the notion of II civil death," 

similar to the Roman total loss of citizenship and status. 4 Under 

Article 25 of the Code Civil, a person who is civilly dead is in­

capable of owning property, of contracting a marriage, of appearing 

; n court ; n any capaci ty and cannot even desi gnate to \'1hom hi s 

forfeited property devolves. 5 Civil death resu'Jted only from 
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particularly serious offenses,6 and eventually was abrogated in 

1854.1 

Less onerous were the penalties of civil degradation and 

legal interdiction. Civil degradation, once imposed, was irrevo­

cable regardless of the actual length of confinement or punishment. 

Legal interdiction ran concurrently with the principal punishment, 

terminating at the same time, Among the rights and privileges 

lost were the right to vote, to be a juror, to serve as a tutor, 

to carry arms, and to hold public office. 8 

The trend over the years and even centuries has been to lessen 

the disabling effects of criminal conviction. Most civil code 

countries have abolished the notion of civil death. 9 In the United 

States as wel1~ only a few states lO have retained the institution 

of civil death and even there efforts are made to at least partially 

bypass its effects." 

Regardless of the trend, however, every state still attaches 

~ome civil disabilities to criminal conviction~2 One procedure for 

quashing some of these effects has been through a pardon. Every 

state has a pardon procedure, with most states delegating the 
13 

authority to the governor or a board of pardons. A pardon1s 

effects vary from state to state, with much reliance on court inter­

pretations which, unfortunately, often conflict.14 In g parte 
15 

Garland, the U.S. Supreme Court stated that 

A pardon reaches both the punishment prescribed 
for the offense and the guilt of the offender ... 
it releases the punishment and blots out of 
existence the guilt, so that in the eye of the 
law the offender is as innocent as if he had 
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never committed the offense ... it removes the 
penalties and disabilities and restores to 
him all his civil rights./16/ 

However, in a later decision, the Court remarked that a "confes­

sion of guilt" is "implied in the acceptance of a pardon,,,17 The 

majority of lm'ler courts have held that the pardon does not nullify 

the conviction, hence many disabilities presumably remain. 18 

Louisiana, reflecting its franco-anglo-roman heritage, has 

attached various civil disabilities to criminal conviction and also 

furnishes a pardon procedure whereby some of those disabilities can 

be removed. The 1921 Louisiana Constitution, for example, decreed 

that anyone convicted of an offense punishable by penitentiary im­

prisonment could not vote, hold office or an Il appointment of honor, 

trust, or profit" unless pardoned with restoration of franchise,19 

Numerous civil disabilities are disseminated throughout the Civil 

Code of 1870, erecting a variety of barriers to ex-offenders, including 

ineligibility to be a tutor20 or a witness to a testament. 2l Inheri­

tance rights can be affected22 and the imprisonnlent can serve as 

grounds for divorce23 and loss of child custody.24 Louisiana, hO\,I­

ever, like other states in the union, does not require forfeiture 

of property upon conviction25 although some contractual rights may 

be affected. 26 

Louisiana has had a pardon process since its first constitution 

in 1812. 27 The specific procedure has varied over the years28 but 

it has always been considered the exclusive domain of the executive 

department, untouchable by legislative or judicial restrictions. 29 

Louisiana adheres to the expansive minority view of the sffect 
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of a pardon. In State v. Lee,30 a pardoned offender was convicted 

of a new crime and charged as a second offender. The court con­

sidered the varying lines of authority, then adopted the reasoning 

of Ex parte Garland that a pardon "blots out of existence the guilt" 

of the offender. 31 The court also remarked that other courts in-

cluding Louisiana have held that 

the pardon restores the original status of the 
pardoned individual, i.e. a status of innocence 
of crime, and therefore a person occupying such 
a status, who is convicted of a crime subsequent 
to the granting of a full pardon for the first 
offense ... must be dealt with and punished as 
a first offender./32/ 

With respect to legislative limits on the effect of a pardon, 

the court held that the pardoning power is solely an executive func­

tion and that the legislature cannot restrict its impact to IImerely. 

a resto)"ation of citizenship and civil rights. 1I33 

Ten years later~ in 1941, the court again dealt with a pardoned 

offender who was being multiple billed on a subsequent conviction. 34 

~hi1e the case hinged on whether or not a pardol: had actually been 

issued, the court remarked that 

It is conceded by the State that, if the accused 
had been pardoned of the first offense, he could 
not be convicted and sentenced as a second of­
fender. ' .. ' ./35/ 

In State v. Selmon,36 a 1977 case, the court dealt with the 

effect of the 1974 Constitution1s provision restoring "[flull rights 

of citizenship,,37 to offenders completing their terms of punishment. 

In passing, the Court noted that in Louisiana "a full complete pardon 

by the Governor precludes the use of the pardoned offense to enhance 
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punishment";38 that this "is a minority \'ule,,39 as compared to 

o·ther states; and that the Louisiana cases lIinvolved full pardons 

restoring the status of innocence, Inot a mere restoration to 

citizenship' . 1140 

Therefore, it would appear that Louisiana jurisprudence 

has consistently held that a pardon "blots out the existence of 

guilt," at least insofar as a pardoned offense may not be used as 

the basis for a subsequent habitual offender prosecution. 

The 1974 Louisiana Constitution has several provisions within 

its Declaration of Rights that affect the civil disabilities 

attached to criminal convictions. 41 These provis1ons will be 

discussed later in an analysis of how they affect each disability, 

but the overall Declaration of Rights has been both praised and 

criticized for its emphasis on individual rights. Delegate and 

co-author of the Declaration of Rights, Louis IIHoody" Jenkins, 

feels the section makes Ilfundamental changes in political theory 

which will signifir..antly al":er the relationship between Louisiana 

citizens and their government.,,42 The prior constitution stressed 

"coll ecti ve or group ri ghts,,43 whi 1 e the 1974 document el evates 

"individual rights.,,44 

Ben R. Miller, Chairman of the American Bar Association Section 

of Criminal Justice, warned that the Declaration may create an 

"imbalance favoring the rights of those accused of crime over the 

rights of the victims and of society to be protected from crime .. 

Professor of law, Lee Hargrave, coordinator of legal research 

for the Constitutional Convention, felt the Declaration could be 
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viewed as "a radical document making ext)'eme innovations" 46 \'lhen 

compared to the earlier state constitution, but that in comparison 

with United States Supreme Court decisions interpreting the federal 

Bill of Rights, lithe innovations in the ne\'/ state document are 

minimal ,1147 

Of primary importance to the ex-offender are Art. I, Sec. 20 

of the Declaration of Rights and the re-enacted pardon power of 

the goverllot. 

Distinction Between Section 20 and the Governor1s Pardon Power 

Art. I, Sec. 20 of the new constitution provides, in part, 

that ttFull rights of citizenship shall be restored upon termination 

of state and federal supervision following conviction for any 

offense. It Art. IV, Sec. 5 of the constitution, under the executive 

powers, sets out the traditional power of the governor to pardon 

offenders, as well as grant reprieves and commute sentences. Since 

an automatic restoration c)"f'rights was not included in prior consti­

tutions, a logical question is how this provision interacts with 

the pardon power. Arguably the provisions restore identical rights, 

the difference being that a pardon can actually release an offender 

before his sentence is completed, whereas Sec. 20 only comes into 

effect after ordinary termination of supervision. 

On the other hand, the inclusion of the two provisions almost 

mandates a distinction between their effects. Art. IV, Sec. 5(E), 

fo)' exampl e, grants an automati c pardon to fi rst offenders upon com­

pletion of their sentences. If a pardon has the same effect as 

Sec. 20, this first offender pardon would be superfluous as all 
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offenders receive the Sec. 20 benefits upon termination of their 

sentence, regardless of how many prior convictions. One delegate 

proposed an amendment to Sec. 20 which would limit its impact to 

first offenders, thus presumably matching it up with the first 

offender pardon. The amendment was adopted but then swept away by 

a subsequent amendment. Since Sec. 20 rights are restored auto­

matically to all offenders, then a pardon must somehow have a 

~greater impact than Sec. 20 or else there would be no need for a 

pardon at all, other than to terminate supervision earlier. Accord­

ing to the Board of Pardons, however, most requests for p~rdons 

come from individuals who have already completed their sentences. 

In their debate on Sec. 5(E)(1), the delegates didn't say 

what a pardon actually di d. 48 They argued over \·,ho shoul d have 

the authority to pardon and whether first offenders should have an 

automatic pardon, but beyond some oblique references to its putting 

people back on the street, no one discussed its effect. 49 During 

the debate on Sec. 20, the delegates did discuss the impact of a 

pardon, but they did so by analogizing it to 20. While this helped 

clarify It/hat they meant by a pardon, it muddied the distinction bet\~een 

the two. 

Several of the delegates, for instance, tied their support of 

Sec. 20 with criticism of the pardoning procedure. Chris Roy felt 

that most offenders "don't know they have to go to the gove\~nor for 
.. " ... " ...... ,,~ .. --........ -.-----.-.. -------.. -.---.-.. -~--.. -.. ___ ._~_ . I 

a pardon. Secondly, they don't have the money to get a pardon'~an~r ......... ·.,.,.·.........,·-' .... ··'~-· 

thirdly, they don't know a lawyer to go give them the money to get 

the pardon. 1I50 Delegate Derbes believed that going through the 
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process of petitioning the governor for a pardon was just a 

"further discouragement and a further ... hurdle to the ultimate 

rehabilitation of the individual ll and that a pardon is often just 

a "political favo\~ from a governor. 1151 At one point, Delegate 

Willis asked Delegate Jackson if Sec. 20 \~as "solely a device 

whereby a person who has paid his debt to society can go get his 

r~t~eirt .. "from the constitution instead of going to the governor" 

and Jackson answered, "Thatls exactly right, sir. Thatls all it 
• • 11 52 
1S, S1r. 

To confuse matters more, those delegates that analogized Sec. 20 

to a pardon didnlt agree on what a pardon does. Delegate Jack was 

opposed to Sec. 20 because he felt it gave ex-offende\'s lithe same 

rights if they go through the pardon board now. Everybody, once 

they are thtough with their sentence, itls going to wipe the slate 

clean no matter how bad they were ... ,1153 Latet' on, Jack implied 

that a pardon prevented application of the multiple offender laws 

~ Clnci permit teu an ex-offender tu ans\~er IIno" to the convi cti on ques-

tion on job applications. 54 

• 

• 

• 

• 

• 

• 

Delegate Ray, supporting Sec. 20, felt that Jack was lIabsolutely • 

wrong with his conclusions that if you receive a pardon that the 

slate is \'Jiped clean with respect to your prior multiple offenses,1I 

that a pardon IIsimply restores your rights to vote and to citizenshipll • 

but it IIdoesnlt change the fact that you committed a crime. 1I55 Roy 

went on to say that a pardon does restore lithe right to hold certain 

types of jobs ll and that Sec. 20 was another "vehicle ll to that goal.' 56 • 

Delegate Jackson went further than Roy by implying that Sec. 20 lifted 

• 
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licensing restrictions in employment, but he also compared it to 

a pardon, saying pardons were "awfully expensive" hence the neces­

sity for a Sec. 20. 57 Delegate Derbes also felt that Sec. 20 \'/aS 

a streamlined pardoning procedure but believed at the same time 

that it would have no impact on employment licensing, weapons re­

striction or multiple offender 1aws. 58 Delegate Gravel \'las ap­

parently the only one who saw the need to distinguish between a 

pardon and Sec. 20--"/Sec. 2Q1 doesn't say that you are pardoned 

for the crime that you have committed and that your slate has been 

wiped clean. It simply says that welre going to give you back the 

minimum things that have been taken from you because you have earned 

them.,,59 

Some of the confusion, both over pardoning and Sec. 20, was no 

doubt due to the problems in general of changing from the old con­

stitution to the new. Under the old constitution, an ex-felon 

couldnlt register, vote, or hold an office or appointment of IIhonOl', 

trust o}' profit ll in the state unl ess he had been "pardoned \,/ith 

express restoration of franchise." 60 These were some of the dis­

abilities that the delegates, in supporting Sec. 20, wanted to wipe 

out, but they were implicitly wiped out by their omission from the 

new constitution altogether. Similarly, a pardon ~~ems to have lost 

much of its impact, unless it goes beyond the traditional civil and 

political rights. 

The present attorney general has twice grappled \'lith the mysteries 

of Sec. 20 and the pardon. In an April; 1975, opinion, he said that 

a "felony conviction, besides depriving a person of his rights of 
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citizenship, i.e. right to vote, also deprives the convicted person 

of many privileges, for example, the privilege of holding a liquor 

license. Therefore it is our opinion that Article I, Section 20 

restores only the basic rights of citizenship; on the othel" hand a 

pardon, automatic under Article IV Section 5(E),or otherwise, re­

stores the privileges as \'Iel1 as the rights of citizenshiP.1I61 A 

year earlier, he said that Sec. 20 precluded Sec. 5(E)(1) from being 

interpreted as limiting automatic restoration of civil rights just 

to first offenders. 62 

While an argument can be made that Sec. 20 and a pardon were 

intended to have identical effects, this report assumes that Sec. 20 

has a lesser impact than a pardon. What the actual effects are will 

be suggested in the following appraisal of the individual disabilities 

associated with conviction. 

Voting Rights 

Art. I, Sec. 10 of the Declaration of Rights states in part that: 

• 

• 

• 

• 

• 

• 

Every citizen of the state, upon reaching eighteen • 
years of age~ shall have the right to register and 
vote, except that this right may be suspended while 
a person is ... under an order of imprisonment for 
conviction of a felony./63/ 

Under the 1921 Constitution and accompanying statutes, the right • 

to vote was denied persons who had been convicted Qf felonies and was 

only restored by a pardon expressly returning the franchise. 64 The 

clerk of each district court delivered the names of the disqualified 

persons to the registrar of voters, who then erased the voter's name 

from the roll. 65 Voting by a disqua1 ified person \'las a misdemeanor, 

puni shabl e by both a fi ne and a ja 11 term. 66 

• 

• 

• 
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Under Art. I~ Sec. 10 of the 1974 Constitution~ the right to 

vote may be suspended only as long as a person is under an order 

of imprisonment. This is further confirmed by Art. I~ Sec. 20 

which provides that 

Full rights of citizenship shall be restored upon 
termination of state and federal supervision fol­
lowing conviction for any offense./67/ 

While the convention delegates argued over the scope of the 

"rights of citizenship," 68 the right to vote is unquestionably one 

of the most basic prerogatives of citizenship. Because these t\'IO 

provisions are self-executing~ an offender need not apply for a 

pardon upon release in order to vote. The franchise ;s automatically 

restored. 

Several questions arise nonetheless under the new provisions. 

Since a felony conviction is required~ persons in pretrial detention 

and those incarcerated for misdemeanors are entitled to vote. 69 

Delegate and co-author of the Declaration of Rights~ Woody Jenkins, 

concluded that the legislature needed to provide a mechanism, such 

as absentee balloting, for such persons,70 

The stDtus of persons on parole or on probation ;s unclear, 

hinging upon whether such a status is akin to an II order of imprison­

ment. ff An Attorney General's Opinion concluded that persons on 

probation are not under an order of imprisonment as lithe granting 

of probation ... amounts to a suspension of sentence.,,7l Parolees~ 

on the other hand, are still in the legal custody of the prison 

f '1 't d h f d d f" t 72 Th act 1 y an t ere ore are un er an or er 0 lmprlsonmen. e 

result then is that persons on p)~obation can vote and parolees may 
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not. While the conclusion may be technically sound, it creates a 

seemingly irrational distinction. Professor Hargrave, who conducted 

research for the Committee on the Bill of Rights and Elections feels 

that neither a person on probation nor a person on parole is under 
73 an order of imprisonment; hence both should be permitted to vote. 

The most fundamental issue of all with respect to Art. I, Sec. 10 

is whether the right to vote has actually been suspended at all. The 

section states merely that the right II may II be suspended. As the 

2nd Circuit Court of Appeal noted in Fox v. Municipal Democratic 

Executi ve Commi ttee of the Ci ty of ~10nroe, 74 the phrasi ng 

... is permissive and not self-operative, 
meaning that it must be implemented before 
it can operate to deprive one of his right 
to vote .... /75/ 

The court found in that case that the right had not been specifi­

cally suspended, hence the particular individual was a qualified 

elector, even though convicted. 

Sec. 17 of Art. XIV of the 1974 Constitution repealed the 1921 

Sonstitution. Sec. 18 repealed all prior laws in conflir.t \'lith the 

new state charter. The court in Fox acknowledged that distinction 

but still found that "no action" 76 had been taken to suspend the 

defendant's franchise, and it was therefore unnecessary to decide 

whether or not he was under an order of imprisonment. 

Under the old laws, constitutional and statutory, the period of 

disenfranchisement included the time spent incarcerated. The state 

attorney general concluded that the statute therefore was still ef­

fective insofar as it applied to persons under an order of imprisonment, 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 
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since that did n~t conflict with the permissive language of Sec. 10. 77 

According to him, therefore, persons presently incarcerated as well 

as those on parole are eligible to vote. The final decision must 

await full consideration by the state supreme court. 78 

With respect to federal convictions, Art. I~ Sec. 10 would also 

allow disenfranchisement of a person serving a federal sentence since 

the article refers only to lIan order of imprisonment fo\' conviction of 

a felony. II The 1921 Constitution originally disenfranchised those 

convicted of crimes punishable by imprisonment "in the penitenti ary ll79 

which was interpreted to refer only to the Louisiana State Penitentiary. 

Hence, a federal offender was not disenfranchised. BO 

While Art. I, Sec. 10 does disenfranchise federal offenders under 

orders of imprisonment, Art. I, Sec. 20 does expressly include those 

persons as entitled to full restoration of citizenship rights after 

release. 

By adopting fewer restrictions on voting rights, Louisiana has 

paralleled the federal tendency to view impediments to voting with 

strict scrutiny.81 It also elevated the individual's right to vote 

above the more amorphous right of soci ety to be protected from the 

possibly contaminating influence of an ex-felon's judgment. It's un­

likely that the loss of voting rights has had deterrent effect on 

crime and its restoration may have a salutary effect on an ex-offender 

and his attitude towards re-entering society. 

The Right to Hold Public Office 

The right to hold public office carries with it a greater respon­

sibility than casting an individual vote, but the grounds for 
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, ~ .. , 

disqualification are less clearly expressed. Under the 1921 Consti-

tution, persons convicted of felonies could not "register, vote or 

hold office m~ appointment of honor, trust or profit,,82 in the state 

unless pardoned with an express restoration of franchise. The 1974 

Constitution did not re-enact that impediment beyond the already 

discussed narrower limitations on voting. Arguably then even a 

person incarcerated could be a candidate for public office. This 

• 

• 

• 

coincides philosophically with the democratic concept that the people • 

should decide whom they wish to elect and those elected, in turn, 

shoul d deci de \~hom they wi sh to appoi.nt, even if an offender. 

In the debate on Art. 1, Sec. 2~which restores full rights of 

citizenship to persons after termination of penal supervision, the 

right to hold public office was cited as a right thus restored. 83 

• 

This naturally implies that the right is still suspended by imprison- • 

ment. Alternatively, it could be interpreted to apply only to those 

incarcerated prior to the effective date of the new constitution 

since their right to hold public office had been expressly withdrawn. 

In Fox v. ~lunicipal Democratic Executive Committee of the City of 

Monroe,84 the 2nd Circuit dealt with a complaint that a newly elected 

mayor \~as disqualified because a previous conviction disenfranchised 

him and he had not been pardoned. Interestingly, the court concluded 

that the 1974 Constitution applied and his right to vote had not been 

suspended, but by ruling on the issue in the first place, the court 

was adopting the 1921 Constitution's requirement that only bona fide 

electors could run for public office. 

Whether or not a person may hold a public office while incarcerated, 

• 

• 

• 

• 

• 
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he \'fould be eligible to do so immediately upon completion of his 

supervision as a result of Art. I, Sec. 20. Unlike under the 1921 

Constitution, a pardon is no longer necessary. 

Judicial Rights 

Loss of capacity to litigate as a result of conviction perhaps 

stemmed from the notion that citizenship was a privilege t not a 

right, and that one who abused society's la\'/s ViaS not entitled to 

assistance from society's courts. On a more practical level, the 

loss paralleled the practice of offenders having to forfeit their 

property as a consequence of conviction. Consequently, realistically 

speaking, they had no rights or demands to make in court since they 

had no property.85 

Louisiana apparently does not suspend the right to litigate after 

conviction. The 1974 Louisiana Constitution states emphatically that: 

A 11 courts sha 11 be open, and every person shall 
have an adequate remedy by due process of law 
and justice, administered without denial, 
partiality, or unreasonable delay, for injury to 
him in his person, property, reputaticn or other 
rights./86/ 

The fact that the section guarantees access to every person 

rather than just every citizen reinforces the notion that conviction 

and incarceration don't affect this basic right. 

Convicted persons may also, apparently, sue in their own names, 

unlike in some states where a prisoner can sue only through an author­

ized representative. 87 Art. 682 of the Code of Civil Procedure pro­

vides that a licompetent major ll has the capacity to sue. 8S Conviction 

of a felony is not given as grounds for incompetency. Similarly, 
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under Art. 731, a "competent major ll has the capacity to be sued as 

we11. 89 

As far as exercising these rights is concerned, Louisiana prisoners 

frequently go to court with their complaints, despite the difficulties 

in obtaining legal counsel. 

Since convicted persons do retain the capacity to sue and be 

sued, no interruption or suspension of prescription apparently occurs 

• 

• 

• 

as a result of conviction. Liberative prescription is a legal concept • 

whereby the mere passage of time can render a legal right unenforceable. 

For example, under Civil Code Art. 3542 a suit to nullify a contract 

has to be brought within five years of the making of the contract. 

Louisiana law expressly states that "L.p/rescriptionruns against all 
90 persons, unless they are included in some exception established by law." 

No such exception exists for convicted persons. In Hhitsell v. 

Rodrigues,91 a 5th Circuit District Court case, the plaintiff argued 

that prescription should be interrupted by incarceration. The federal 

court found 

... no general rule of law in Louisiana-­
either legislative or judicial--providing for 
the interruption or suspension of the prescrip­
tive period because of imprisonment; .•. and 
... it is not for this court to establish one 
by implication./92/ 

With respect to contractual power, Louisiana law declares that 

"/alll persons have t~e cC' :I,city to contract, except those whose in­

capacity is specially declared by 1av/." 93 Convicted persons are not 

specifically excluded. Art. 1796 of the Civil Code states that: 

Those who may be interdicted from the enjoyment 
of their civil rights, in consequence of a 

• 

• 

• 

• 

• 

• 

• 
I 
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conviction for crime, can not oppose their 
incapacity against the performance of any 
contract they may have made) unless it be 
against some person having power over them 
during their confinement, nor can any per­
son with whom they contact plead such 
incapacity./94/ 

Art. 1796 reflects a hands-off attitude toward contractual 

obligations, leaving it to the individuals to assess each other's 

trustworthiness rather than imposing an automatic disqualification. 

Arguably) a person who contracts with a convicted felon without know­

ing his status) while unab'le to void it for incapacity, could perhaps 

plead mistake of fact95 or error as to the person. 96 In order to 

invalidate on those grounds, however, the status of the person must 

be the main or only cause of the contract. 97 

A peculiarity appears under the Civil Code provisions on the ex­

tinguishment of obligations by payment. Art. 2147 states that a 

payment to a creditor isn't valid if the creditor is under some 

legal incapacity to receive it, unless the debtor can show that the 

creditor actually utilized the payment. 98 Art. 2148 then reads: 

But if the incapacity to receive the payment 
. arose from the privation of civil rights by 

the effect of a sentence, then the payment is 
not good, although the payment were applied 
to the utility of the creditor./99/ 

The anomaly is that it is the creditor-offender who benefits by 

this provision by being able to presumably keep one payment while 

the debtor still legally owes the debt. Usually civil disabilities 

work to the detriment of criminal offenders. 

Since the statute speaks in terms of "privation of civil rights)" 

then the capacity to receive \'1ould automatically return to an offender 
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under Art. I, Sec. 20lS restoration of citizenship after termina-

tion of supervision. The article did not appear in the French CodelOO 

nor in our codes of 1804 or 1808101 and no cases apparently have 

interpreted its impact. 102 

With respect to contracting to serve as an agent, Art. 3027 

says that "seclusion" of either the principal or agent can dissolve 

the relationship. 103 In a 1886 case,104 the Supreme Court traced 

the word to its French origins and concluded the correct translation 

was "reclusion" which, unlike "seclusion", implies an involuntary 

confinement. 105 The court went on to say that reclusion in France 

meant a "temporary afflictive and infamous punishment, consisting in 

being confined in a hard labor institution and car~'ying civil degrada­

tion." 106 The court \~ent on to hold that a voluntary self-commitment 

for psychological therapy was not a Ireclusion."107 The French ver­

sion existed within the overall policy that civil death occurred upon 

conviction, a concept not adopted in Louisiana. 108 In France, the 

civil degradation status could devolve on persons not imprisoned at 

a1,109 and the ineligibility to serve as an agent seemed more to 

protect others who might be deceived by these persons than to punish, . 

• 

• 

• 

• 

• 

• 

• 

per se, the offender. Since Louisiana prefers to allow persons free- • 

dom to contract with minimal government interference, the seemingly 

automatic disqualification for seclusion-reclusion may be a vestige 

Df an inappropriate legal philosophy.ll0 More in keeping with the 

ideal of contractual freedom are Arts. 3028 and 3031 which allow either 

the principal or the agent within certain conditions to terminate 

their relationship voluntarily.111 This would allow the parties 

• 

• 

• 
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involved to decide if conviction of one should dissolve their arrange­

ment. 

If a conviction does serve as an automatic disqualification, the 

capacity would be reinstated after termination of supervision under 

Art. I, Sec. 20lS restoration of rights, since historically the 

disability arose within the context of forfeiture of civil rights in 

general. A pardon would not be necessary. 

Under the concept of ci vi 1 death, an offender fo~"fei ted hi s property 

and his capacity to make a \'Ji11 designating how that property should 

devolve. 112 In Louisiana, I'{a/ll persons may dispose of their property 

by will unless expressly declared incapable by law. The incapacities 

1 t t . bl f 1 t . d t (. .. t 11 3. . t 11 4 \ d re a e 0 POSSl e au Y JU gmen 1.e. mlnorl y, lnsanl y 1 an 

convicted persons are not precluded. Another statute stipulates that 

persons incapable of officially witnessing testaments include "persons 

whom the criminal laws declare incapable of exercising civil functions. ul15 

Since Art. I, Sec. 20 restores "full rights of cit'izenship" after 

supervision is terminated, arguably this law is applicable only to 

persons actually serving sentences. 

Capacity to Testify 

In Louisiana, as in most states,116 convicted persons are competent 

to testify. The primary prerequisite to testifying in either criminal 

or civil matters is to be a "pe~'son of proper unde~"standing.lIl17 This 

could exclude underage persons l18 and mentally unsound people l19 but 

the case law has found convicted persons to be competent witnesses. 120 

The general rule in Louisiana is that evidence of prior crimes 

is inadmissible against a person on trial for a criminal offense or 



-61-

testifying in a trial as a witness, unless specifically permitted 

through a statutory exception. 121 The two exceptions are that 

prior convictions can be admitted to impeach the credibility of a 

witness122 and pri'or Itactslt are ac::nissible to prove a defendant 

had the requisite intent, knowledge or plan to commit the present 

offense,123 

Impeachment of witnesses through the use of prior convictions 

is permissible in order to allow the trier of fact, be it judge or 

jury, to weigh the likelihood that a particular witness is telling 

the truth. In Louisiana, only convictions of crimes are admissible, 

not arrests, indictments or prosecution.1 24 ItCrime" covers both 

misdemeano'rs and fe10nies,125 and ~ conviction is admissible, not 

simply those whi ch re1 ate to credi bil ity such as a pri or perjury. 126 

Prior convictions, no matter how remote in time from the present, 

can be used127 although juvenile records are apparently excluded. 128 

Only the fact of the conviction can be presented, not details of the 
129 offense. 

Whe~ convictions are admitted to impeach, it has been held 

proper to also admit counterbalancing information, such as evidence 

that a new trial was given resulting in a non-prosecution,130 or 

that the prior conviction was constitutionally infirm (i.e. the 

defendant did not have an attorney), 131 

While ~ witness may be impeached by prior convictions, a criminal 

defendant who takes the stand is particularly vulnerable to its con-

sequences. Under Louisiana law. a defendant who takes the stand 

• 

• 

• 

• 

• 

• 

• 

• 

• 

may be cross-examined like any other witness. 132 Unlike a nondefendant • 

• 
.".--------~-
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witness who risks only an unpleasant smirching of his reputation, a 

defendant-witness is in danger of being convicted partly because the 

jury considers him an unsavory character due to prior convictions. 133 

Derogatory character evidence to imply present guilt is admissible 

by the sta~e ~ if the defendant first offers evidence of good 

character.
134 

Additionally, character evidence is supposed to be 

limited to a person's "general reputation" and not delve into specific 
135 

acts of the person. Even though a defendant choses not to present 

good character evidence, convictions admitted to impeach his credibil­

ity may nonetheless be consciously or unconsciously considered by 

the jury in deciding present guilt.
136 

In one Louisiana,case', fur 

example, a conviction was upheld when the court concluded that prior 

convictions admitted to impeach the defendant-witness were intended 

as attacks on the character of the witness and not on the character 
137 

of the accused. Since the two are actua11y the same person, such 

finite distinctions may be beyond a jury to distinguish. 

One state supreme court justice has contended that the broad 

impeachment provisions violate the defendant's constitutional right 

to defend himself. 138 
A defendant may choose not to testify for 

fear that resulting introduction of prior convictions will prejudice 

the jury against him in general, not just in terms of credibility as 

a witness. This particular justice felt that convictiolis uSl:!d to 

impeach should be limited to crimes which "have some rational bearing 

upon the accused's propensity for veracity, such as a perjury convic-
• 11 139 tlOn .... 

Art.I, Sec. 20 of the 1974 Constitution probably does not affect 
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the use of prior convictions to impeach. While some delegate dis­

cussion claimed Sec. 20 wiped lithe slate clean,"140 voiding prior 

conv'ictions even for impeachment purposes,141 the discussion prior to 

the vote clarified that Sec. 20 did not erase the fact of conv~ction 

but simply restored basic prerogatives of citizenship.142 The 

right to testify, for example, is arguably a r'ight of citizensh'jr, 

however convicted persons are competent to testify, hence that righi. 

needs no restoration. 

The effect of a pardon on use of prior convictions to impeach 

is somewhat vague. Prior convictions are used to impugn present 

credibility and imply present guilt through present untrustworthiness 

an~ dubious character. If a pardon does indeed wipe the slate clean, 

blot out the existence of guilt and create a new man, as contended 

in State v. Lee, then arguably pardoned convictions should not be 

used. While a pardon cannot negate the fact a conviction occurred, 

it does purportedly strip it of its impact by erasing the taint it 

carries, and the taint is what is used to smirch the credibility or 

character of the witness. 

The effect of a pardon on impeachment of witnesses has been 

dealt with jurisprudentially in Louisiana. In State v. Taylor,143 

a 1931 case, evidence of a prior conviction was admitted to impeach 

the defendant wi tness. He had been pardoned for thE! offense, but 

evidence of the pardon had been excluded by the lowe'r court. The 

supreme court cited state v. Lee, saying a pardon "granted a neH 

character ... a new man, and it removes his disabilities." 144 The 

pardon had the effect of lire-establishing his credibility as a 
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witness ll145 and therefol'e it ViaS prejudicial error to prevent him 

ftolll rebutting the implication of the prior conviction by his 

pardon. The court did not hold that it was error to admit evidence 

of the prior conviction in the first place. In state v. Boudreaux,146 

a defendant-witness again objected to being impeached by a conviction 

for which he had been pardoned. The supreme court dispensed with 

the complaint by simply stating that tlLt7he defendant \~as not pr'e­

vented from showing that he had received a full pardon from the 

prior conviction.,,147 Thus, even though Louisiana adopts the 

minority rule in giving a general broad effect to a pardon, it 

adopts the majority rule of allowing pardoned convictions to nonethe­

less be used to impeach. 148 

In addition to being used to impeach, prior convictions are ad­

missible to infer llintent,"149 or llknowledge"150 on the part of an 

offender or to prove that the offense is one of a continuous series 

or system. 15l Unlike with impeachment, these prior convictions have 

to be acts that are similar or tend to point to the commission of the 

present offense. A prior conviction for fraud, for example, might 

imply that the accused had the same requisite evil intent when accused 

of a present swindle. Ironically, even though the use of prior con­

victions is already limited under this section, unlike with impeachment 

use, the courts have scrutinized its use closely and even imposed 

additional restrictions. If intent is not a prerequisite to being 

guilty of an offense, for example~ evidence of an identical crime 

committed a few days earlier is inadmissible. 152 Under court guide­

lines established in State v. Prieur!53 if the state wishes to 
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introduce other crimes' evidence, they have to notify the defendant 

in advance what offenses are included, and within what exception 

they fall. The state also must show the evidence is not repetitive 

or a subterfuge to imply bad character. The judge is to give in­

structions on the limited use of the evidence. 154 

Hhil e the use of pri or offenses, for knov/l edge, system and 

intent purposes is restricted both statutorily and jurisprudentially, 

it is not restricted merely to prior convictions. Similar lacts"155 

are admissible, as is "conduct or declarations of the accused." 156 

Since the validating force of an official conviction may be lacking 

the state must shm'l "by clear and convincing evidence" 157 that the 

present defendant did indeed commit the previous act. 

Presumably neither Art. I, Sec. 20 nor the pardon power would 

have an effect on admissibility of a prior "act" rather than a con­

viction, unless an offender was pardoned even before trial. As for 

use of prior convictions to infer probability of guilt, the same 

rationale is applicable as when convictions are used to impeach. 

Since the conviction is used to infer a state of mind at the time 

of the present offense, an intervening pardon that creates "a new 

man" arguably voids any inferences from the prior conviction. Most 

likely, the court would treat such a conviction the same as when 

used to impeach--admit the evidence of both the conviction and pardon~ 

letting the jury assess if the pardon blots out the implications of 

the earlier crime. 

Service as Juror 

Moving to another part of the courtroom, the capacity to serve 
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. h 1 b . t d . th . ht f . t . I' 158 as a Juror as ong een aSSOCla e Wl rlg s 0 Cl lzensnlp. 

Both the 1921 and 1974 Constitution give the legislature power 

to provide particular qualifications for jury service. 159 The 

Code of Criminal Procedure excludes any person "under indictment 

for a felony" and any person "convicted of a felony for which he 

has not been pardoned. 1I160 The philosophy behind excluding sllch 

persons presumably is to prevent input of questionable integrity 

into a judgment of guilt or innocence. The revised statutes track 
161 the identical qualifications for civil trials. Since these 

statutes were enacted prior to 1975, they do not take into account 

the new constitution. The exclusion of persons convicted but 

unpardoned is probably unconstitutional under Art. I, Sec. 20 

insofar as it excludes a person who has comp'\eted his sentence. 

Persons still incarcerated, and persons under indictment are 

unaffected by Art. I, Sec. 20 and would still be ineligible to 

serve. 

Since the incapacity is legal, it has served as a grounds for 

challenge for cause in both criminal and civil trials,162 A 

challenge for cause, however, must be made timely.163 In a 1970 

case, a defendant moved for a new trial on the grounds that one of 

the jurors had a prior felony conviction. 164 The court cited the 

rule that a ne\'I trial will be granted upon discovery of a prejudicial 

error after verdict only if "reasonable diligence" could not have 

discovered it earlier. 165 Since the defense counsel did not ques­

tion the prospective juror during voir dire as to prior convictions, 

diligence was not shown and the verdict was affirmed. 166 
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Appointments of Trust 

Another judicial area where conviction affects status is in 

eligibility to serve as a court sanctioned fiduciary. Under the 

1921 Constitution, unpardoned offenders could not hold appointments 

of public trust. 167 No such specific disability appears in the 

1974 Constitution. 

However, accordi ng to the Code of Ci vil Procedure liLa! convi cted 

felon, under the laws of the United States or of any state or 

territory thereof" cannot be confirmed as a testamentary executor 

or appointed dative testamentary executor, provisional administrator 

or administrator. 168 A separate disqualification is bad moral 

character, determined through a contradictory hearing. 169 The 

rationale does not appear to be punishment of the offender but rather 

protection of the property. A very early case indicated that a con­

victed person is assumed to be of such poor moral character that he 

cantt be trusted as a curator of a vacant estate. 170 In Succession 

of ~ovmsend, 171 the named executor was in j a i1 for murderi ng the 

testatrix. There the court refused his appointment, not so much for 

poor moral character but because the court considered him incapable 

of discharging the duties of executor on account of all the anxiety 

and duress he was presumably experiencing awaiting trial. 

A much more recent case172 dealt with a similar situation but 

came to a different conclusion. The decedent's husband, who was 

under indictment for her murder, petitioned to be appointed adminis-

trator of her estate. The court made the perhaps startling conclusion 

that: 

• 
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... the record contains no evidence whatso­
ever, save the indictment, that Jones is an 
untrustworthy person or unfit for appointment 
because of bad moral character./173/ 

Presuming him innocent until proven guilty, noting also that 

he had been released on bail, which indicated some mitigating 

circumstances, the court confirmed the appointment. Since he had 

not been actually convicted, he was not precluded statutorily. 

Convicted felons are also specifically disqualified from acting 

as tutors, as are persons of IIbad moral character." 174 Interestingly, 

an earlier statute disqualified from tutorship H/t/hose \'/hom the 

penal 1m." declares incapable of holding a civil office,u175 indicating 

that the rationale was a general civil disability rather than presumed 

untrustworthiness. 

If the basis for these disqualifications is civil disability in 

general, Art. I, Sec. 20 should remove the incapacity. Under this 

rationale, only persons actually under sentence would be disqualified. 

If the basis is, on the other hand, a presumed lack of good moral 

character, Art. I, Sec. 20 probably has no impact. Sec. 20 purports 

only to restore legal rights; it does not clennse the offender inter­

nally, washing away bad character. 

A pardon, on the other hand, does arguably cleanse the offender 

of his earlier guilt and related poor moral character. As with the 

credibility of a witness, the PU1~pose of considering a prior con­

viction is to disparage the person's present trustworthiness. While 

persons under sentence would still be excluded, regardless of whether 

the rationale is general disability or poor moral character, a 

pardon should at least be allowed to rebut the implications of a 
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conviction for which the debt has been paid. While no cases are 

on point, the court could hold a contradictory hearing to consider 

the conviction and the pardon, rather than automatically disqualify 

a pardoned offender. This is the procedure when a non-offender 

applicant is challenged as having unfit moral character. l ?6 

Trustees have an apparently smoother acceptance judicially. 

The only apparent qualification to serve as trustee is to be able 

to contract and be a citizen. 17? This would exclude persons actually 

under sentence since their citizenship status is in limbo. but 

Art. I. Sec. 20 would restore the capacity upon release. Contractual 

rights are arguably not impaired by conviction and incarceration at 

all. 

Employment 

Perhaps the most important task facing an offender. upon 

release from prison. is findin~ a job. He may be willing to work 

but may be frustrated by legal restrictions on his eligibility as 

• 

• 

• 

• 

• 

• 

well as the understandable wariness of private employers. 178 . Yet with- • 

out a job his liklihood of returning to crime is increased, thereby 

cOlitinuing the cycle of distrust and disappointment. 

The 1921 Constitution itself contained several restrictions on 

the employment possibilities of ex-felons. Art. 8, Sec. 6 banned 

them from holding an "office or appointment of honor. trust or 

profit in this state .... " Art. 14. Sec. 15(1)(9) dealing with 

civil service, allo\fled preferences. in job eligibility to "citizens 

and registered voters" which indirectly hampered ex-felons v/ho 

didn1t have the right to vote unless expressly pardoned. Neither 

• 

• 

• 

• 
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of these enactments were carried forth into the 1974 Constitution. 

Ex-felons face other obstacles in their att 0 mpts to find work. 

Louisiana has numerous professions for which a license is required. 179 

The vast majority include qualifications that could automatically 

eliminate an ex-offender. Refusal can be grounded on conviction 

f . 180 . t' i' . . l' II 1 . d II 181 o a crlme, conV1C 10n o' a crlme lnvo vlng mora turpltu e, 

f 1 182 d t' t' 1" t . 1 . . t I . a e ony, an res rlC 10ns lml 1ng lcenslng 0 t'iose possesslng 

"good moral character. Jl183 The list includes such wide-ranging 

professions as accountants, barbers, hearing aid dealers, shorthand 

reporters, doctors and sanitation workers. 184 One profession, at 

least, was found to discontinue the impact of the conviction once 

sentence was served!85 To be an architect, one has to have Jlpaid his 

debt to society if he has ever been convicted of a felony.1I186 

The qualifications also include the more general Itgood moral character. 1l18? 

During the debate on Art. I, Sec. 20, the delegates discussed and 

disagreed as to its impact on the ex-offender's access to employment. 

Delegate and committee member Chris Roy felt that the provision gave 

the ex-offendel~ the right to "hold certain types of job," that "/t7here 

are certain jobs now that you can't hold if you've ever been convicted 

of a crime without be.ing pardoned. 1I188 ~lhi1e this sounds like a 

reference to licensing restrictions, Roy ~tated in a later intervievi 

that he was actually alluding to the old laws preventing ex-felons 

from holding public office and positions of public trust. 189 He was 

specifically thinking of an instance in his district where a person 

had been turned down for the job of city policeman because he had 

been convicted of negligent homicide sometime in the past. 190 However, 
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Occu~ation 

certified public 
accountant 

architects 

Cittorney 

barber 

cosmetology 
(manicurist) 

podiatry 

engineer(civil) 

SURVEY OF LICENSED OCCUPATIONS IN LOUISIANA 

Statute 

37:79(3) 

37:146(1)(2) 

37:Chap. 4 App. 
,Art. 14, Sec. 7 

37:356 
37:374 

37:502 
(37:507) 
37:513 

37:613 
37:624 

Reguirement or Restriction Affecting Entry by Ex-Offender 

good moral character 

good moral character 
conviction of a felony for which the debt to society hasn't been paid 

good moral character 

goad moral character 
*conviction of a felony 

good moral character 
(good moral character) 
*conviction of a felony 

good moral character 
*conviction of a felony 

37:692(8) 
(37:700) 

good moral character 
(grounds for suspension/revocation of a license--conv;ction of a felony) 

dental hygienist 37:764 

dentist 37: 776 

embalmers/fun~ral 37:842 
directors 37:846(9) 

registered nurse 37:921(8) 

practical nurse 37:970 
37:969(b) 

good moral character 

*conviction of felony or crime involving moral turpitude 

good moral character 
*conviction of felony or offense involving moral turpitude 

*guilty of a felony 

good moral character 
*guilty of a crime 

*indicates the same grounds may be used to suspend or revoke a license already issued • • • • • • • • • • 

I 
'-J ...... 
I 



• • • 
Occupation 

medication 
attendants 

optometry 

osteopaths 

pharmacist 

midwifery/ 
physician 

acupuncture 

real estate 
brokers/ 
salesman 

veterinarian 

watchmakers 

pawnbroker 

second hand 
dealer 

transient 
merchant 

• 
Statute 

37:1025(5) 

37: 1 049(1) 
37:1061 (1) 

37:1111-1123 

37:1179 

37: 1272 
37: 1285 

37:1356-1360 

37: 1438 
(37:1454) 

37:1520 
(37:1526) 

37:1592 

37:1751-1762 

37: 1862 

37:1901-1909 

• • • • • • 
Requirement or Restriction Affecting Entry by Ex-Offender 

conviction of a felony 

good moral character 
*conviction of crime involving moral turpitude 

no apparent exclusion for ex-offenders 

good moral character 

good moral character 
*conviction of a crime 

no apparent exclusion for ex-offenders 

good reputation for honesty and fair dealing 
(grounds for suspension/revocation of license - conviction of 
a felony or other violation involving moral turpitude) 

good moral character . 
(grounds for suspension/revocation - conviction of felony or 
other public offense involving moral turpitude) 

good reputation and good moral character 

no apparent exclusion for ex-offenders 
(unless convicted three times for violations of pawnbrokers' 
statutes) 

good moral character 

no apparent exclusion for ex-offenders 

*indicates the same grounds may be used to suspend or revoke a license already issued 

• 

, 
-....J 
N , 



• 

Occupation Statute 

sanitarians 37:2114 

contractors 37:2156.1 

radio & TV 37:2308 
technicians 

psychologist 37:2357 
37:2360 

physical 37:2403(3) 
therapist 37:2413 

hearing aid 37:2445 
dealers (37:2453) 

nursing home 37:2506 
administrators (37:2510) 

shorthand 37:2554 
reporters (37: 2557.) 

financial 37:2585 
planning and 
management service 

speech pathologist 37:2659 

Reguirement or Restriction Affecting Entry by Ex-Offender 

*conviction of a crime 

no apparent exclusion for ex-offenders 

no apparent exclusion for ex-offenders 

good moral character 
*conviction of a felony or crime involving moral turpitude 

good moral character 
*convictiotl of a crime 

good moral character 
(grounds for suspension/revocation of a license - conviction of 
an offense involving moral turpitude) 

good character 
(grounds foy suspension/revocation of license - conviction of 
a felony) 

no apparent exclusion for ex-offenders 
(grounds for suspension/revocation of license - conviction of a 
felony or a misdemeanor involving moral turpitude) 

conviction of any crime involving moral turpitude 

good moral character 

, 
....... 
w , 

(37:2662) (grounds for suspension/revocation of license - ~onviction of a felony) 

soci a 1 workers 

chiropractor 

37:2706 
37:2713 

37:2805(B)(3) 
(37:2816) 

good moral character 
*conviction of a felony 

good moral character 
(grounds for suspension/revocation of a license -,conviction of a 
crime) 

*indicates the same grounds may be used to suspend or revoke a license already issued • • • • • • • • • • 
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the laws barring access to jobs of public trust were not re-enacted 

in the new constitu~ion anyway, hence Sec. 20 presumably would only 

affect persons convicted prior to the effective date} as persons 

convicted later \'/oul'd not have those employment opportunities taken 

a\'/ay. 

When asked specifically, Roy felt Sec. 20 would make unconstitu­

tional "general!' licensing restrictions in the non-government area 

but not restrictions tailoring the offense to the profession. 191 

For example, a drug offender could be denied a pharmacist license; 

an embezzler an accounting license. Louisiana's licensing rastric-

ti ons are not so specifi ca lly structured. . .2..!J.l offense coul d trigger 

an exclusion. 

Within the general debate on Sec. 20 was a sub-debate on an 

amendment that changed the \'lording from IIfull rights shall be restored tl 

to "full rights of citizenship shall be restored." 192 /Emphasis added.J 

Delegate James Derbes, \'lho offered the amendment, felt it restored 

the right to vote and lithe right of employment and the I'ight to hold 

office!~93 When asked if the provision voided licensing restrictions, 

Derbes replied "Absolutely not,II 194 Like Roy, Derbes felt the section 

affected only public office and positions of public trust. 

Delegate Gravel also favored the addition of the citizenship 

ptoviso, saying it restored "a couple of limited rights ll including 

lithe right to vote and the right to hold a job, let's say \'lith the 

state~ or to \'Lin for office. 1I195 Gravel fel t that by adding "of 

citizenship," the section's impact was greatly reduced from the 

IIbroad s\'/eep" of the earlier phrasing. 196 
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Declaration of Rights Committee Chairman, Alphonse Jack~on, 

on the other hand, intended Sec. 20 to have a substantial impact. 

It came out of his committee \vithout the limiting language. Hhen 

another delegate proposed to eliminate the provision altogether~97 

Jackson strongly defended the proposal, including a reference tc 

job restrictions: 

I think that when we talk about prison reform 
in this country, \~hen \'Ie talk about some degree 
of rehabilitation, we certainly have to recog­
nize the serious problems that confront individ­
uals who have been incarcerated ... All we are 
saying here is that an individual ought not to 
have to pay the rest of his life, time and time 
again, that he ought not to have to face the 
fact that every time he asked to be employed 
that he is faced with the fact that he once went 
afoul of the 1aw./198/ 

A short time later, Delegate Jackson was asked if he felt that 

an attorney who had been disbarred for conviction of embezzlement 

would be reinstated automatically to the bar after completion of 

his sentence. 199 Jackson replied, "{T7hat's not a right. That's 

a privilege to practice law, to practice medicine, to engage in 

the profession of teaching is a privilege and when you abuse that 

pri vil ege you lose it- 11200 Jackson I s remarks are not necessari ly 

contradictory because revoking a l"icense for abuse is different 

from denying a license in the first place for a conviction that 

occurred prior to the request and unrelated to the employment. 

Delegate Alexander, who supported the addition of':of citizen­

ship" seemed nonetheless to see a bY'oad impact on employment 

opportunities. Alexander wasn't so concerned about the restoration 

of the right to vote as he was the fact that an ex-offender "has to 

• 

• 

• 

• 

• 

• 

• 

• 
I 

• 

• 

• 
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\'iork. \1hat happens is, once the judge sentences him for a felony, 

to Angola, he is convicted for life, in Louisiana, and barred from 

employment. 201 He gave an example of an ex-felon returning to a 

former employer and being rejected because of the conviction. Most 

job applications ask if the applicant has ever been convicted--

IIHe tells the truth. He doesn't get the job." 202 As a result, 

he's IIthrovJn back on the street" to commit another crime. 203 

Alexander felt that adoption of Sec. 20 would allow the ex-convict 

to IIget a job.,,204 \'1hen asked if he felt Sec. 20 would pe)'mit an 

ex-felon to deny he had ever been convicted. Alexander answered no, 

but added "fl1/ost employers, especially the various civi: 3ervice 

systems investigate, and when they investigate, the~( \'JOuld not find 

this in his record. 1I205 Alexander implied that somE! sort of expunge­

ment could occur hut the comment \'iasn't clarified. Delegate Jack, 

who opposed the provision for several reasons, felt it would permit 

an ex-felon to answer "no,1I if asked if he had ever been convicted. 206 

The debate over Sec. 20'S impact on state licensing laws 

wasn't quieted by the passage of the provision. Rep. Woody Jenkins, 

a co-author of the Declaration of Rights, noted that the IIproceedings 

of the Convention are unclear as to the extent" of the restoration of 

rights, but "[a/t a minimum, it includes the return of all pol-1tical 

ri ghts and the ri ght to engage in 1 i censed OCC(!2ati ons or accept state 

employment if otherwise qualified. 1I 207 (EmphQsis added.) 

Jenkins also felt that Sec. 20 would restore all the rights 

included in the Declaration of Rights. 20B Art. I, Sec. 3 reads, in 

part: 
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No person shall be denied the equal protection 
of the laws. No law shall discriminate against 
a person because of race or religious ideas. 
beliefs, or affiliations. No law shall arbitrarily, 
capriciously, or unreasonably discriminate against 
a person because of birth) age, sex, culture, 
physical condition, or political ideas or 
affiliations .. 

Ben Miller, Chairman of the American Bar Association Section 

of Criminal Justice, suggests that a combination of the above Sec. 3, 

Sec. 20 and Sec. lOis right to vote~ effectively precludes lithe 

Legislature from imposing any restrictions whatever on criminals 

after they have served time, regardless of the type of offense 

committed~1209 However, Sec. 3 does not mention the status of ex-

offender as being among the categories of persons protected from 

even arbitrary discrimination. 

Sec. 2 of the Declaration of Rights states that "No per'son shall 

be depri ved of 1 ife, 1 i berty or property except by due process of 

law, II Arguably, the procedure by which a person is convicted of a 

crime is adequate Itdue process" to also terminate his access to cer-

tain types of jobs. The legislature, in 1967, did enact the Adminis­

trative Procedure Act,210 whereby agency rul ings and decis',ions could 

be reviewed by an independent district court. The act does apply to 

licensing decisions by state boar·ds. if the board is under a legal 

mandate to provide notice and hp.aring prior to making its decision. 211 

The district court can ovet'rule an agency decision 'if they find 

it to be rtarbitrary," "capricious," an "abuse of discl"etiol1,"212 or 

"/m/anifest1y erroneous in view of the r(~liable, probative, and sub­

stantial evidence on the whole record,'12l3 This procedure permits a 

case by case perusal of licensing restrictions. 

• 

• 

• 

• 
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Returning to the impact of Sec. 20 alone. the attorney general 

in 1975 sought to distinguish Sec. 20lS effect by compal'ing it to a 

pardon. Unlike Jenkins and Miller, the attorney general found Sec. 20 

not to affect licensing: 

A felony conviction, besides depriving a person 
of his rights of citizenship, i.e. right to vote, 
also deprives the convicted person of many 
privileges. for example. the privilege of holding 
a liquor license. Therefore it is our opinion 
that Article 1, Section 20, restores only the 
basic rights of citizenship; /while a pardon! 
restores the privileges as weTl as the rights of 
citizenship./214/ 

One case has commented on Sec. 20lS possible impact on licensing. 

In Williams v. Louisiana Board of Alcholic BeVerages215 the plaintiff 

was denied a liquor license on the basis of a prior felony conviction. 

The plaintiff based her case in part on Sec. 20. The Third Circuit 

Court of Appeals decided against the plaintiff, but on the basis that 

the new constitution was not rett'oactive and therefore inapplicable 

to a c~nviction before its passage. 216 In dicta, the court favorably 

quoted from Lee Hargrave's law review commentary on the purpose of 

the Derbes amendment which changed the wording from "full rights" to 

"full rights of citizenship:" 

... in Derbes' view. his wording would not 
prevent adoption of legislation prohibiting 
the carrying of weapons by convicted felons 
or restricting the issuance of liquor licenses 
to persons who had been convicted of an offense. 
He explained that he had in mind restoration of 
basic rights of citizenship, such as the rights 
to vote. to work, to hold office, and to be 
emp'joyed by the state./2l7/ 

The Supreme Court. in 1889, upheld the right of local governing 

units to license certain professions in the intel'est of the "general 
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welfare of its people,"2l8 but at the same time an objection could 

be made if the qualifications "have no relation to the occupation. 1I219 

The qualifications should be "appropriate to the calling or profession,1I220 

Like Louisiana, many other states have ex-offender restrictions 

that seem somewhat afield from the original Supreme Court intent. An 

ex-felon cannot be a horsemeat salesman in I11inois. 221 Dl~y cleaners 

in California,222 and foresters in Oklahoma223 are required to have 

"good moral character." In Maryland, the court upheld a denial of a 

cab driver license in part because of the applicant's prior convictions 

as a student protester. 224 

On the other hand, in a Tennessee case, the court found that 

licensing requirements in general for watch repairmen interfered with 

private property rights. 225 The court felt \'Jatchmaking was not so 

associated v/ith public health, safety and welfare that the state 

police power was warranted in regulating it. Louisiana stipulates 

that \'Jatchmakers must have "good moral character. 11
226 In spite of 

It 

• 

• 

• 

• 

• 

these occasional decisions, "La7s a general rule ... courts are reluctant • 

to substitute their judgement for that of the legislature. 1I227 

The 1974 Constitution apparently opens up opportunities in the 

public sphere of employment which had been closed before. Under the 

old constitution, a school bus driver, for example, was ruled a holder 

of an "appointment for profit,1l hence dismissed after 10 years of 

employment upon discovery of a conviction that occurred 25 year3 earl ie;~. 228 

The court noted that no allegation was made that the driver was not 

competent and faithful at his job but rather that the remote conviction 

automatically excluded him from that job. It was this sort of deprivation 

·1 
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t ha t was apparently intended to be erased by Sec, 20. Nor did 

the 1974 Constitution re-enact any of the disabling provisions of 

the old constitution. Consequently, an ex-felon is eligible for 

ci vil servi ce pl acement and other publ i c employment. 

While the legislature still has the right to license particular 

occupations, it has given the courts judicial review, through the 

Administrative P~ocedure Act, of individual board decisions on licen-

sing. The court may void such a decision if it is lI arbitrary, 

capricious ll or an lI abuse of discretion. 1I229 The 1974 Constitution 

places the courts in a peculiar position with regard to the standard. 

On the one hand, the delegates did not seem to intend to wipe out 

licensing laws altogether, but they did apparently open up opportunities 

in state and local public employment. An ex-felon can now become a 

mayor, or head of an agency or a superintendent of a school but cannot 

be a barber, a hearing aid dispenser or a watchmaker. 230 In light of 

the re-openi ng of goverr,ment employment opportuni ti es for ex-offenders, 

the courts could well decide that some of the licensing restrictions 

and decisions are lI arbitrary" or "capricious.1I In this respect, Sec. 20 

wouldn't affect licensing laws directly but would do so in a backhanded 

way by setting a new standard for the courts to follow. 

Arguably a pay'don does cause licensing restrictions to be inap­

plicable. Unde)" Louisiana jurisprudence, "the /pardoneg offender 

is as innocent as if he had never committed the offense.,,231 Professor 

Hargrave concludes that a pardoned individual wouldn't be disqualified 

on the basis of his prior conviction. 232 An Attorney Gener~l 's Opinion, 

distinguishing the pardon from Sec. 20, stated that a pardon "restores 
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the privileges" as well as the rights of citizenship) including the 

privi1ege of holding a liquor license.~33 In an early case)234 a 

lawyer who had been disbarred for a conviction was subsequently 

pardoned and petitioned to have his disbarment rescinded. The 

supreme court ruled that the pat'don "removed the disqual ification" 

resulting from his conviction, but it declined to rescind the prior 

disbarment. 235 The attorney was advised to simply re-apr1y for 

admission. as would a new attorney. 

The delegates at the constitutional convention did not give 

guidance as the effect of a pardon. In the discussion on the pardon 

power itself, no mention was made of its impact. During the debate 

• 

• 

• 

• 

on Sec. 20. various delegates gave their opinions on the pardon's • 

effects but only in conjunction with their concepts of Sec. 20. As 

has already been discussed, the opinions \vere conflicting and confusing. 

Consequently, courts will no doubt continue to rely on the jurisprudence 

rather than constitutional intent in determining the impact of a pardon 

upon licensing restrictions. 

The U.S. Supreme Court recently upheld the voiding of a Chicago 

city ordinanc~ that permanently barred certain classes of offenders from 

obtaining a taxi driver's license. 236 The ordinance was ruled an un­

constitutional denia1 of equal protection in light of another ordinance 

which provided that a person already holding a license may have it 

revJked if convicted of the same offenses, but is not automatically 

so revoked. Because of the unique factor of t\'10 ordinances being 

compared and the fact that the decision \'las affirmed by only a tie vote 

by the Supreme Court makes the decision less predictive of how tile 

court makes the decision less predictive of how the court might respond 

to other licensing laws. 

• 

• 

• 

• 

• 
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Domestic Relations 

In order to contract a marriage, the persons must be willing 

and abl e to contract and must do so pursuant to the pt'oper "forms 

and solemnities .. .,,237 Criminal conviction is legally no 

obstacle to either the willingness or the capacity to marry. Hm<Jever, 

according to penitentiary policy, an inmate desiring to marry must 

obtain permission from the prison chaplain. The chaplain, in turn, 

after interviewing the couple, makes a recommendation to the warden. 

Length of sentence, disciplinary r~cord and apparent sincerity of 

the request are taken into consideration. While the statutes don't 

provide for this special screening, to be denied would make it dif-

ficult, if not impossible, to w~d, since the marriage must be per­

formed by an official magistrate or recognized minister. 238 

Obviously once a person is released from confinement, he would be 

free to contact his own minister or local magistrate and arrange 

to be married. 

Unlike several other states, Louisiana hasn't adopted any pro­

cedures for compulsory sterilization of certain types of offenders. 239 

Presumably these laws are meant to prevent genetic transmission of 

criminal tendencies, a questionable justification scientifically. 

Castration is periodically recommended for sex offenders, but the 

basis there is not to prevent procreation but simply to prevent a 

repeat of the crime. 

Although a criminal conviction in Louisiana does not affect 

the right to have childreh, it may impede an offender in adopting a 

child. In its investigation of a proposed adoption, the welfare 
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department studies a number of factors, including lithe moral. 

fitness of the petitioner. 1I240 The standard is vague and a 

pardon would no doubt help negate the impact of a conviction. 

The overriding consideration is ithe best interest of the child. 1I241 

With respect to divorce in Louisiana, conviction of a felony 

with a sentence to death or imprisonment at hard labor is une of 

ni ne grounds for separati on from bed al1d board242 and one of tv/O 

grounds for immediate divorce. 243 The suit can be filed only by 

the nonconvicted spouse. Both conviction and sentence are required, 

making it unclear whether the underlying justification is that the 

offender lacks good moral character or simply that the conjugal 

status of the couple has been seriously interrupted. ~ Either way 

since adultery is the only other ground for immediate divorce, the 

legislature presumably considers a marriage to an incarcerated 
I 

felon unsalvageable if the spouse wants to divof'ce, hence no waiting 

period is required. A spouse, of course, can always choose to stay 

ma~ried or pursue only separation rather than divorce. 

In the grounds for separation, the statute adds the proviso 

that the hard labor sentence be "in the state or federal penitentiary.1I 244 

(Emphasis added.) The divorce law adds no such stipulation as to 

location of the offense. Originally the wording for both the separa-

tion and divorce referred to condemnation lito an infamous punishment,1I 245 

''''hich apparently meant the death penalty or imprisonment at hard labor 

'in a sta:.te_ institution. 246 Arguably the legislature did not intend 

to re-enact the law in such a way that conviction and sentence in 

~~2t~~~ state would be grounds for immediate divorce but not legal 

• 
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separation. Hhile the argument may seem technical, the attorney 

general and the Louisiana Supreme Court made that exact distinction 

with respect to the disenfranchisement provisions of the 1921 

Constitution. Referring to Art. VIII, Sec. 6, which disqualified 

voters on the basis 0'( conviction, the attorney general noted that 

the pY'ovision: 

... speaks of crimes which may be punishable 
;n the penitentiary. This means one certain 
penitentiary, and can only refer to the 
Louisiana State Penitentiary. If it had been 
intended to i~clude Federal penitentiaries 
and those of other States, the Article would 
not have used the term the penitentiary, but 
would have used the term a penitentiary or 
any penitentiary./247/ 

In addition to the ambiguity a5 to other states p}~isons, 

Louisiana no longer has just one institution for persons sentenced 

to hard labor, but several. 

A divorce will not be granted on the grounds of conviction and 

sentence to hard labor if it occurred prior to the marriage. 248 Even 

if the spouse is unaware of the prior criminal record until after 

marriage, the action is presumably of no avail. 249 Voiding a marri~ge 

for mistake as to the person250 refers on1y to the actua1 identity 

of the person and not to an error as to "the charactElr of the person, 

or in his or her attributes, condition in life or previous habits. Jl25l 

If the spouse fails to file suit upon conviction and sentence 

and the offender is subsequently released, the validity of suing at 

that point is unclear. If the underlying basis is the interruption 

of conjugal relations. the offender is now ready to return and the 

suit would fail. If the basis is the moral turpitude of the offender, 
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arguably the suit is still timely, although the offender has 

presumably paid his debt to society. Art. I, Sec. 20 would have 

no effect since it doesn1t purport to deal with personal relations, 

only rights of citizenship. 

The impact of a pardon is less clear cut, as a pardon does 

purport to wash away the taint left by the conviction; thus a par­

doned offender is a II new manll and is ready to resume conjugal 

relations. 

Only one Louisiana case has touched on the interrelationship 

of a pardon and termination of a sentence with a divorce proceeding. 252 

In this instance, the pardoned offender initiated the suit on the 

basis of adultery and the wife reconvened on the basis of his prior 

conviction. The court noted that the wife could have sued for divorce 

at the time of conviction 1I0r at any time thereafter. 1I253 Nonethe-

less, the court granted his petition, feeling her adultery had pre­

cluded her countersuit. The court specifically declined to rule on 

whether the pardon would othenJise have voided her suit for divorce. 

The implication of the case, at least, is that without a pardon, the 

grounds would remain valid even after release from prison. What 

• 

• 

• 

• 

• 

• 

• 

effect a pardon would have remains undecided. • 

With respect to institutions, since imprisonment at hard labor 

or sentence to death is required, incarceration in a parish facility, 

even for conviction of a relative felony, would not constitute 

grounds for either separation ot divorce. 254 Again, the underlying 

basis may be that such a conviction is less morally reprehensible 

• 

or simply that such sentences tend to be shorter and don1t irrevocably • 

interrupt conjugal relations. 

• 
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Lastly, an additional basis for separation occurs when one 

of the spouses has been charged with a felony and has fled. 255 In 

order to succeed, the spouse must oroduce oroofs that the fleeina 

partner is actuallv guilty of the offense. This burden of proof 

would imply that it's the moral turpitude, rather than interruption 

of conjugal relations, that underlies the policy of dissolving 

marriages because of criminal conviction. 

Custod~ of Children 

In addition to losing a spouse, a convicted felon may also 

lose parental rights over his chi1dren~ During the pendency of 

a suit for separation or divorce, custody of the children is to be 

granted the wife unless "strong reasonsu256 indicate otherwise. 

Since usuall.Y the husband is the one incarcerated, a COUt~t would be 

high1'y un1ike1.Y to award him custod.Y, even without the presumption 

in favor of the wife. If the wife is imprisoned, presumabl.Y that 

is a "strong reason" to a\'1ard custody to someone else. If either 

spouse is convicted but not imprisoned, or has served his sentence, 

a court still might find the spouse morally unfit to have custody. 

The underlying consideration is the welfare of the chi1d257 and 

much discretion is given to the judge. 258 

Once a divorce is final ized, the presumption is to a\'lat~d permanent 

custody of the children to the parent who obtained the divorce, unless 

it \'/oul d be better for the chil d to be pl aced with someone e1 se. 259 

Once this placement is made, it's as if thr; other spouse "had died.,,260 

In addition to losing custody, an imprisoned spouse may poss'ibly be 

denied visitation by his children. Hhile the particular issue doesn't 
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appear to have been litigated in Louisiana, visitation rights are 

presumed unless the parent "has forfeited the privilege by his 

conduct or the exercise of it would be detrimental to the welfare 

of the child." 26l 

Even if the convicted felon filed and obtained the divorce, 

the court could easily ignore the presumption in the interest of 

the child, and place the child elsewhere. This would be especially 

true while tht spouse is incarcerated as even if m'larded custody, 

he couldn't act upon it personally until released. Once released, 

the court may be more \'Ii11ing to consider his desires as "Lt/he 

purpose of a custody determination is not to punish a parent for 

any past misconduct, it is rather to serve the best interests of 

the children of the marriage. 1I262 In another case,263 the court 

found that two conv'j cti ons for drunkenness on the part of a grand­

parent did not render the home improper. The brother of the wife 

had also been charged with a criminal offense, but the court noted 

that the brother didn't live at the house, nor had a conviction 

occurred. How the court would feel about a parent as opposed to a 

relative of the parent being convicted of a crime, particularly a 

felony, is apparently unlitigated, a1though sur.h a parent would 

presumably have a heavy burden of proof of fitness. 

A child of a convicted felon might also be lost through "neglect" 

proceedings in Louisiana. The statutory definition of a "neglected" 

or "dependent" child includes one who has been "abandoned" by his 

parents and one "\'Ihose parents, tutOl~ or othel" custod I an al"e unabl e 

to discharge their responsibilities to and for the child because of 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 
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their incarceration." 264 Additionally, a court can assert custody 

of a child whose "environment or associations are injurious to his 

\velfare." 265 Such a child can be placed in a foster home or confined 

in a private or public institution. 266 Even given these options, 

the court is to allow the child to remain with his parents unless 

"his welfare or the safety and protection of the public cannot. 

be adequately safeguarded. 11 267 Several other states, with 

similar statutes, have been hesitant to declare a child neglected 

because of a parentis imprisonment. 268 The rationale has been that 

itls a further punishment, and arguably,. also, the parent has not 

willfully abandoned the chi~d.269 

A child will also be lI abandoned ll and subject to adoption if a 

parent has refused to care for him for four months and itls apparent 

that it is an intentional disregard of parental responsibilities. 270 

Since this is considered a voluntary surrender, the courts require 

a clear manifestation of the parentis intention to be permanently 

rid of a child. Since such a proceeding dissolves the bond between 

parent and child, "all reasonable doubt should be resolved against 

entering such a decree,1I271 Even an incarcerated felon could probably 

block such a decree by asserting that, even though presently unable 

to care for the child, he has no intention of abandoning the child. 

If a child is declared abandoned, his parentis consent is no longer 

f d t · 272 necessary or a op 10n. 

Parental consent is also not required for adoption in one other 

specific instance. If a step-parent, married to the natural parent, 

or if the grandparent of the child, desires to adopt, consent of the 
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other parent isnlt needed as long as the petitioner already has 

legal custody of the child and the other parent has refused to pay 

a court order of support for a year or is a non-resident and has 

failed to support for a year after the petitioner obtained custody.273 

The jurisprudence has implicitly added that the non-support has to 

be unjustified~74Since the parentIs presumed indifference is the basis 

for dispensing with his consent~ a showing that his failure to support 

was beyond his control voids the presumption. An incarcerated person 

has little opportunity to earn money and a failure to provide support 

under those circumstances would probably not obviate his consent to 

his childls adoption. 

In all instances where the judge needs to assess the moral charac­

ter of the offender, such as in consideration of his fitness to have 

• 

• 

• 

• 

• 

custody of his child, a pardon \'muld no doubt help alleviate the nega- • 

tive impact of a prior conviction. 

Property Rights 

A criminal conviction does not result in property forfeiture 

in Louisiana. Historically, a conviction through the concepts of 

attainder and corruption of blood, could cost the offender his property 

and inheritance rights as well. 275 The doctrines were not widely 

adopted in the United States. 276 Both the United States and Louisiana 

Constitutions forbid the enactment of of bills of attainder. 277 Addi-

tionally, the Declaration of Rights of the Louisiana Constitution 

includes a strong statement that Ilevery person ll has the right to own 

property and that it cannot be taken except for certain reasons. 278 

• 

• 

• 

While the delegates were primarily thinking in terms of expropriation • 

• 
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for public purposes, the article protects property rights in genera1. 279 

A conviction can affect a person's eligibility to inherit. All 

persons, including convicted criminals, have the capacity to inherit280 

as the only qualification is that the heir exist when the succession 

is opened. 28l A person may be declared um'lorth,y of inheriting, 

hm'lever, due to some injury he causes the person from whom he is to 

inherit. 282 The unworthiness doesn't occur automatically but must 

be sued for and a judgment obtained. 283 One ground for unworthiness 

is being "convicted of having killed, or attempted to kill, the 

deceased. 1I284 The petition to declare an heir um'lOrthy on this basis 

must include the allegation that the heir has been convicted. Con­

sequently, if the slayer heir should die himself before being convicted285 

or if no charges are actually brought,286 the heir cannot be declared 

unworthy. 

l-Jith respect to chi 1 dren of a parent decl ared unl'lorthy, they can 

still inherit in their own name, but an unworthy father is not entitled 

to the traditional usufruct over the children's inheritance. 287 Once 

the unworthy parent dies, however, the children can replace him, via 

representation, and inherit in his name without being barred by his 

unworthiness. 28B Since the doctrine of unworthiness appears under 

the general provisions on legal successions as opposed to testamentary 

dispositions, it presumably only can be brought against heirs who would 

would inherit by law in the absence of, or in the case of forced heirs, 

in spite of, an actual will. 

Disinherison is asserted by the testator himself against a fOI'ced 

heir. 289 Parents can disinherit their children;290 children their 
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parents 291 and ascendants their descendants. 292 A child may be 

disinherited for being "guilty, to\'1ards a parent, ... of a crime" 

or for attempting to kill either parent or accusing either parent 

of a capital crime, other than high treason,293 Ascendants can 

disinherit descendants for the same reasons \'1hen the injury is 

directed towards them. 294 A child can disinherit a parent for 

attempting to kill him, for attempting to kill the other parent or 

for accusing him of a capital crime, other than ,high treason. 295 

Unlike with an allegation of unworthiness, an actual criminal con-

viction is apparently not required, but the testator must state 

in his will why he is disinheriting the heir and the other heirs 

t h f t '1 bl t th d f th d' . h . 296 mus ave ac s ava1 a e 0 prove e groun s 0 e 1S1n erlson. 

Similarly with unworthiness, the children of a disinherited person 

cannot represent him in a succession while he is alive but can step 

into his degree, unhindered by his disinherison, after he dies. 297 

Since a conviction can trigger an allegation of unworthiness 

• 

• 

• 

• 

• 

and a criminal act that of disinherison, the infirmity \'JQuld presumably • 

last at least as long as the person was under sentence. Since the 

causes for either action are inju"'y to the person from whom the. offender 

was to inherit, the rationale is less that of general incapacity 

or untrustworthiness but rather that he simply doesn't deserve to 

inherit from someone h~ has grievously injured. Since neither acti6n . 

• 

purports to affect .~~J2.a~tt..'L to inherit, Art. I, Sec. 20 \'1ould have no • 

impact on hls status once released--he never lost the capacity to 

inherit, hence it doesn't need restoration. 

A government granted pardon arguably has no impact either. A • 

• 
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pardon is a state grant of clemency and may not be intended to affect 

the peculiar intimacy involved when children, parents or other close 

heirs cause serious injury to each other. With respect to unworthi-

ness, a statute specifically states that the killer or would-be killer 

IIwi 11 not be the 1 ess unvJOrthy, though they may have been pardoned 

after their conviction." 298 At the same time, a personal reconcilia­

tion and an individual pardon from the person injured does void the 

unworthiness. 299 In the case of a forced heir, for example, if t.he 

heir attempts to kill the testator and fails and the testator doesn't 

disinherit him, th'is is presumed forgiveness. 300 In the case of a 

nonforced heir, the fact that the testator included him in his will 

presumably \'/ould connote a personal pardon. If the would-be' heir 

actually kills the testator, then obviously no opportunity exists for 

the reconciliation and the suit for unworthiness could be brought. 

While the disinherison articles don't mention either a state 

pardon or personal pardon, the leading case, Succession of Lissa,301 

concluded that disinherison and unworthiness were so similar that 

they should be construed together. Hence they found that even 

though the testator left a will disinheriting his child, the child 

was able to claim the forced portion by showing they had reconciled 

after the will was written. Analogizing further, a state pardon 

would not, according to the unworthiness statute, erase the cause 

of disinherison. While the mandate of the statute is clear, the 

doctrine of forced heirships are a legislative creation exemplifying 

a strong public intel"est in preserving family unity and security. 

Both the statutes and jUl"isprudence require heavy burdens of proof 
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and procedural compliance. This researcher found no case where an 

heir was successfully disinherited or decreed unworthy as a result 

of criminal behavior. How the court would balance the "ne\·, man" 

concept of a pardon and the policy of upholding forced heirships 

as against the specific provis6 of the analogized statute is unknown. 

The courts have frown~d upon legislative restrictions on the effects 

of pardon. Any decision would probably hinge on whether the disin-

herison or unworthiness action is considered more a private matter 

between the family members as opposed to a question of public policy, 

threatening the doctrine of forced heirships in general. 

As far as donations inter vivos are concerned, again, criminal 

conviction does not affect tee capacity to give or receive. 302 A 

donation may be revoked if the donee is ungrateful. 303 Ingratitude 

exists, for example, if the donee tries to kill the donor or is 

gui 1 ty of a crimi na 1 act tOl'lards him. 304 The donor himself has to 

bring the action, and only against the donee. The'heirs of the donor 

cannot sue the ungrateful donee (unless the donor initiated the suit 

or the donor died before the one year prescriptive period passed) nor 

can the donor sue the heirs of the donee. 305 In Graridchampt v. 

Administrc;.,1;or of Succession of Billis,306 the court felt it obvious 

that the donee had murdered the donor before committing suicide himself, 

but concluded that lithe la~" does not visit the sins of the donee on 

his heirs,"307 hence the donation was not revoked. 

If the donor does live to sue for revocation, evidence of an 

t 1 . t' . t tl . d 308 S' tf t' ac ua conV1C 10n lS no apparen y requlre . lnce 1e ac 10n 

has to be brought within a year of the injury or knowledge of the 
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injury,309 waiting for an actual conviction is unrealistic. Nor 

would an executive pardon appear to wash away the taint. Unlike 

disinherison, revocation of donations inter vivos does not neces-

sarily involve forced heirships and the state has consequently less 

interest in interfering. If the donee has been guilty of an act 

of ingratitude as defined, the donor should be entitled to a return 

of his gifts regardless of a pardon. 

The same causes of ingratitude will also void a donation made 

in the form of a testamentary bequest. 310 l'Jith respect to the 

killing of the testator, the law specifically provides that the 

legacy to the killer is automatically revoked. 311 In this case 

the property would remain in the succession rather than pass on to 

the legatee's heirs, 

The Right to Carry Firearms 

Section 11 of the Declaration of Rights states that: 

The right of each citizen to keep and bear 
arms shall not be abridged, but this provision 
shall not prevent the passage of laws to pro­
hi oi t the carryi ng of \'leapOns concealed on 
the person. 

The question arises as to whether Sec. 11, through Sec. 20, 

precludes any restriction on ex-felons m'minSt \'Ieapons. Semantically, 

it would seem it does: Sec. 11 refers to the IIright of each citizen ll 

and Sec. 20 says that "full rights of citizenship shall be restored. II 

During the debate on Sec. 11, Delegate Avant, a supporter of 

the provisidn, was asked outright if Sec. 20 and 11 would "permit a 

former felon to carry f;l~earms." Avant replied, III don't think so 

because the right to citizenship that is referred to in that section 
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are the ri ghts to vote and the restorati on of c; vil 1 i bert; es ~,312 

Duri ng the debate on Sec, 20, whi ch occul'red a few days before 
. 

that on Sec. 11, Delegate Derbes was asked iF 20 would prevent the 

legislature from passing a la'd that "a convicted felon could not 

carry a weapon or cannot own a \'1eapon. . . II and Derbes' answer \'/as 

"Absolutely not." 3l3 This brought a rise out of both Delegates 

Lanier and Drew who questioned whether "full rights of citizenship" 

• 

• 

could be granted on one hand, and at the same time limitations imposed • 

on the other hand, thus creating a IIfirst class of citizenship and 

perhaps a second class of citizenship.1I3l4 

Both provisions passed without any further enlightenment on 

their relation, passing the problem to the law reviewers to explain. 

Lee Hargrave's commentary cited Delegate Avant's remark and implied 

that Sec. 11 was not a right of citizenship within the scope of Sec. 

20. 315 Ben Miller was more disturbed by it, feeling that it could 

be "seriously argued ll that a convicted criminal "regardless of the 

number and viciousness of his previous crimes" would have the same 

right to keep and bear arms as any other citizen. 316 In Woody 

Jenkins' discussion of Sec. 20, he says that "rights of citizenship" 

would include all the Declaration of Rights provisions. In an inter­

view,Jenkins said that included Sec. 11. 317 

In 1975, the legislature passed R.S. 14:95.1 which provides that 

certain categories of ex-felons (;.e. those convicted of serious or 

aggY'avated crimes) are precl uded from possessing a firearm or carrying 

a concealed weapon. While the prohibition against carrying a con­

cealed weapon is allowed by Sec. 11, the banning of possession of a 

• 

• 

• 

• 

• 

• 

• 
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firearm seems unconstitutional. Woody Jenkins, for one, thinks it 

318 
is. 

The state Supreme Court, however, did not agree. In a 1977 
319 

case, State v. Amos, the defendants were prosecuted under R.S. 14: 

. 95.1 for possess i on of a fi rearm. Noti ng the comnents made by the 

delegates during the convention's debate> the Supreme Court concluded 

that neither Sec. 20 nor Sec. 11 were intended to preclude legislation 
320 

restricting an ex-felonts right to possess a firearm. Consequently, 

R.S. 14:95.1 was held constitutional. Justice Calogero's dissent 

argued that Sec. 20 had restored the ex-felons to citizenship status 

after termi nat; on of thei r prev; ous sentence, that Sec. 11 grants 

"each citizen tl the unabridged right to bear arms, hence R.S. 14:95.1 
321 

was void insofar as it infringed on that right. 

Since the Supreme Court has determined that Sec. 20 does not 

restore the right to possess a firearm, arguably a pardon WOUld. In 
.... 

fact, due to the impact of several federal laws, to be discussed 

balow, a pardon at times specifically states that it restores the 

right to possess a firearm. While this is done in order to comply 

with federal regulat"ions, it would presumeab1y also lift the disability 

under state law. In addition, an ex-felon may apply for dispensation 
322 

from the restriction through the sheriff'~ department where he resides. 

A pardon's effect on the prohibition against ca\~rying a 

concealed weapon is less clear. R.S. 14:95 makes it a crime for 

anyone to car\~y a concealed \'Jeapon under certain circumstances. 

Obviously a pardon would not give an ex-felon greater privileges than 
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an ordinary citizen. However) it would probably absolve him from 

the enhanced penalty provisions of R.S. 14:95.1 which stipulates 

three to ten years at hard labor without benefit of probation, 

parole or suspension of sentence for an ex-felon's carrying a 

concealed weapon. An ordinary citizen is subject to six months in 

prison, without hard labor, for the first conviction; up to five 

years, with or without hard labor for the second conviction; and up 

to ten years with or without hard labor, for any subsequent convictions. 

The whole issue of ex-felon's owning weapons, concealed or 

otherwi se, is overshadowed heavily by federal 1 aw. Under 18 U. S. C. 

App. Sec. 1201-1203, eX-felons along with several other categories of 

people are precluded from possessing weapons unless pardoned by the 

President or a state's governor with the express restoration of the 

privilege. Thus, an ex-offender who desires to own a gun must 

request specific authorization from the Board of Pardons and the 

governor's proclamation must include the express stipulation. As was 

stated before, this would presumeab1y remove the disability under 

state 1 aw as we 11 • 

Another federal law exists, 18 U.S.C. Sec. 921-928 which also 

bans the possession of firearrlis by ex-felons. Since the other 

categories precluded are not identical with Sec. 1201-1203, the 

United States Supreme Court has held that the statutes are ineependent 
323 

in impact, even though redundant in part. Therefore, an ex-felon 

needs to follow the procedure outlined in Sec. 925 to be relieved 

of the disability in that statute. This involves petitioning the 

.. 
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Secretary of the Alcohol, Tobacco and Firearms Bureau of the U.S. 

Treasury Department for relief. If the secretary finds that the 

applicant is not'''likely to act in a manner dangerous to public 

safety" and feels that lifting the restriction '\'lOulci not be con­

trary to the public interest,"324 he may do so. As a practical 

matter, the bureau will not consider a request for relief unless 

the state pardon has been obtained first. 325 The state pardon is 

both an indication that the applicant is no longer considered 

dangerous and also removes the di sabil ity otherwi se imposed by 

Sec. 1202-1203 and state law. 

Habitual and Multiple Offender Statutes 

The Louisiana Habitual Offender Act 326 provides for an en­

hancement of the penalty if a person is convicted of a felony and 

has a prior }'ecord of felony convictions. The multiple offender 

1 f t t ·, ff h d" h'l' t . t d 327 aws re er 0 par lCUtar 0 en~es, suc as rlvlng W 1 e 1n oXlca e , . 

where subsequent convi ct; ons for the same type of offense I'leu 1 d 

trigger increasingly long and onerous Denaltie~~8 While the delegates 

at the constitutional convention disagreed as to the full impact of 

Art. I, Sec. 20's restoration of citizenship, even its supporters 

intended that it not affect the multiple offender laws. 

De1egate Chris Roy, during the Sec. 20 debate, claimed it had 

"absolutely nothing to do with the multiple offender la\·I.,,329 

Delegate Jackson, who had inferred that the section could do away 

with licensing laws, at the same time felt it \'/ould not "violate" 

the multiple offender statutes.330 Delegate Derbes, who introduced 

the "of citizenship" amendment said the section "has nothing, in 
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n~ opinion, to do with the conduct of trials for multiple offenders, 

the sentencing of multiple offenders, the probation and parole of 

multiple offenders. n331 

In fact, only one delegate, Welbourn Jack, apparently felt 

that the provision did eradicate the multiple offender lm'/s and 

for that reason he was in outspoken opposition to the section: 

A three-time loser, let's say at Angola, that 
never voted and never ;s going to vote, not 
going to run for office; why does he \'/ant his 
citizenship back? Because it'll wipe out the 
first, second and third offense and because he 
cannot later be prosecuted if he commits a 
crime under a special prosecution of being a 
second offender or a third offender or a fourth 
offender. /332/ 

The various committee members who drafted the section staunchly 

denied that the proposal had that effect. As interpreted by Lee 

Hargrave in the Louisiana Law Review, liThe committee's intent was 

that restoration of full rights would not automatically erase the 

fact of a conviction, and thus multiple offendar legislation \'lOuld 

be permitted under its proposal. 1I333 Woody Jenkins, in his law 

revie\'J discussion, says simply that the "restoration of 'ful1 rights 

of citizenship' does not exempt persons from the application of 

'multiple offender' laws. II Ben Miller's commentary agrees. 334 

The Louisiana Supreme Court in a 1977 case, State v. Selmon,335 

recognized this intent and held that Sec. 20 did not erase the 

prior conviction, hence it could be used as a basis for enhanced 

habitual offender penalty after a subsequent conviction. 

The impact of a pardon on multiple offender legislation is 

another matter. Most of the confusion over the effects of a pardon, 
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in Louisiana and elsewhere, is due to the lack of distinction made 

between pardons granted on the basis of innocence as opposed to 

pardons issued for other reasons, b~t with no intention of erasing 

the original guilt or conviction of the offender. 336 

The Louisiana Constitution refers only to the general power of 

the governor to pardon without distinguishing \'Ihethel~ pardons may 

be conditional or full. 337 As a matter of course, when the governor 

does pardon an offender, the language used is "full pardon and restora-

t · f' t' h' 11 338 N d' t' 1 d . d 1 th h 10n 0 Cl Hens lp. a con 1 10na par ans are lssue a oug 

a pardon will specify whether or not it grants the right to carry 

I firearms. 339 As has been pointed out, this is necessitated partly 

by the peculiar interaction of federal with state law. 

The landmark Louisiana case on the effects of d pardon, State v. 

Lee~40 specifically dealt \·Jith the habitual offender law. The 

defendant had a pri or conv; cti on in Texas and \'IoS gi ven a "full 

pardonll341 by the Texas governor. The Louisiana Supreme Court quoted 

Ex parte Garland342 at some length, citing its :;'\'Ieeping language to 

the effect that 

/A! pardon reaches both the pU!1;shment pre­
scribed for the offense and the guilt of the 
offender; and when the pardon is full, it 
releases the punishment and blots out of 
existence the guilt, so that in the eye of 
the law the offender is as innocent as if he 
had never committed the offense ...• /343/ 

The court also cited an earlier Louisiana case that proclaimed a 

pa rdon to grant lIa new character and makes of him /fhe offendeil a 

new man. 11344 Concluding that the II we ight of authority" is to give 

pardons IIfull foY'ce and effectll the court held that the defendant 
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could not be sentenced as a habitual offender. 

Later Louisiana cases have upheld the Lee decision. State v. 

Childers345 also dealt with the habitual offender law) the case 

hinging on whether or not in fact the defendant had actually been 

pardoned by a prior Louisiana governor. The court presumed thJt if 

the pardon was verified, the defendant could not be treated as a 

habitual offender. 346 

Recently~ in State v .. Selmon,347 the Louisiana Supreme Court 

reiterated that "a full complete pardon by the Governor precludes 

the use of the pardoned offense to enhance punishment. 1I348 

Interestingly) the 5th Circuit Court of Appeals 349 upheld the 

habitual offender penalty enhancement of an offender who had a prior 

Missouri conviction for which he had also a Missouri pardon. The 

court noted that while Louisiana followed the rule of precluding a 

pardoned offense from serving as a basis for the habitual offender 

enhancement) Missouri does not give a pardon that effect. Since 

different states have different standards for issuing pardons, the 

Louisiana court was justified in construing the Missouri pardon as 

Missouri would construe it, rather than as a Louisiana pardon would 

be treated. 

R.S. 15:572(E) states that pardoned offenders "may be charged 

and punished as a second or multiple offender." This would appear 

to be unconstitutional in light of the jurisprudential history that 

precludes the legislature from impinging upon the executive authority. 

It also runs counter to the specific jurispurdence which has held 

consistently that a pardoned offense cannot be used as a basis for 

habitual offender penalty enhancement. 
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First Offender Pardons 

The 1974 Constitution provides an automatic pardon for a 

"first offender never previously convicted of a felony.,,350 

The effect of such an automatic pardon is apparently the same 

as one issued through the Board of Pardons and the governor's 

office, as the debate during the convention set forth no distinc­

tion. 35l Additionally, the first offender automatic pardon appears 

directly after the designation to the governor of the traditional 

pardon power. The purpose of the "never previously convicted of a 

felonyll cl ause is to guarantee that a pey son wi 11 only )~ecei ve 

one automatic pardon. Otherwise, an offender would become end­

lessly a first offender: after serving his sentence for his first 

offense, he would be pardoned automatically, hence on a subsequent 

conviction he would be classified as a first offender, hence 

eligible for another first offender pardon at completion of that 

sentence and so on through subsequent convictions. The "never 

previously convicted" pl~oviso insures that only a bona fide first 

offender will receive the automatic pardon. 

R.S. l5:572(E) while by its language purports to allO\~ the 

multiple billing on the basis of any pardoned offense, regardless 

of how the pardon was received, perhaps was intended to specifically 

apply to the first offender automatic pardon. However, the effect 

of a first offender pardon was apparently intended to be the same 

as a regular pardon, judging by the lack of any distinction dravJn 

by the delegates themselves. Consequently, the jurisprudence holding 

that the legislature cannot interfere \'Jith the executive clemency 
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authority nor can a pardoned offense be used as a basis for 

multiple billing arguably would apply to first offender pardons 

as well. 

The first offender pardon does create an anomaly in the 

philosophy behind Louisiana's treatment of pardons in general. 

On the one hand, Louisiana subscribes to the minority view that 

a pardon sweeps away virtually all disabilities, creating a new 

and essentially guiltless person. This would argue for a tight 

screening process to assure that only persDns having a genuinely 

changed attitude would be pardoned. This is the purpose of the 

full-time Board of Pardons. At the same time, Louisiana grants 

an automatic pardon to ~ first offenders without any screening 

whatsoever. While an automatic first offender pardon presumably 

has the same impact as a regular pardon, the fact that it is 

issued by the Department of Corrections352 rather than the 

governor's office would alert the observer that the pardon accrued 

automatically without any perusal for actual merit. On the other 

hand, it also indicates that the state conside~s a first offender 

in general to be relatively untainted by his one conviction, hence 

trustworthy enough to be given the quick pardon and another chance. 

However it's viewed philosophically, it apparently should be 

treated legally as a regular pardon. 

Miscellaneous 

Various other disabilities attach to criminal conviction in 

Louisiana. Under Article 893 of the Code of Criminal Procedure, 
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for example, a multiple felony offender is ineligible for probation 

unless he is a drug offender (presumably) and is referred to an 

authorized drug treatment program. While Art. 20 would apparently 

have no impact on this law, a pardon would arguably wash away the 

prior conviction. 

Inmates injured while in prison are not entitled to workman's 

compensation even when hurt while working on jobs assigned to 

them by the state prison authorities. 353 The ruling rests on the 

notion that such inmates are not employees of the state. One com­

mentator, while agreeing with the legal distinction, felt the state 

should provide some sort of relief since most prisoners will even­

tually be released and the need for assistance is the same as for 
354 a free person employee. 

Conclusion 

Thi s survey has di scussed the great maj·{r('-;-t:Ytrf.-&~~ilitLes --------.... ......... --....., 
associated with criminal conviction. Some, like employment restric- -~--

tions and habitual offender provisions, may have an enormous impact 

on the future of an ex-offender. Others, such as inability to 

witness a testament, are vestiges of our civil law heritage and have 

little significance to the reinteqration of offenders into society. 

The 1974 Constitution, Art. I, Sec. 20, was intended to remove 

at least some of the obstacles facing ex-offenders. The delegates 

limited this relief to restoration of rights associated with 

citizenship, although they disagreed among themselves as to the 

extent of those rights. The courts nm'/ carry the responsibility 
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of interpreting the constitutional intent of the provtsion. 

Jurisprudentially, a pardon in Louisiana erases nearly all 

the disabilities associated with a conviction. This philosophy 

is made extremely significant in light of the newly created 

automatic pardon for first offenders. Whether the courts will 

interpret first offender pardons differently in impact than 

regular pardons remains to be seen. 

~~~~~'"'·~ __ """"""_""""' ___ ""'M"_' ____ "'" -
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PURPOSES OF COMMUTATION IN LOUISIANA 

In order to gain an understanding of the role played by 

executive clemency in Louisiana, it is necessary to analyze the 

kinds of cases handled by the Boatd of Pardons and the governor. 

Two sources furnish the statistics used in this analysis. The 

first is board statistics compiled between November, 1975 and 

October, 1976 and the other is data compiled by the staff by 

taking a random sampling of the cases disposed of by the Board 

of Pardons between those same dates. This period rather than a 

later one was chosen to assure that sufficient time was allowed 

for the governor IS acti on on cases recommended by the boa I'd so 

that his decision making could also be examined. In addition to 

the frequency data discussed belovl, the information gathered by 

the staff (hereinafter referred to as the staff statistics) were 

subjected to statistical analysis, which will be discussed in the 

section on the characteristics of executive clemency decision 

making on pages 131-137 of this report. 

Both sets of statistics reveal that by far the lal'gest portion 

of the cases heard as \I/ell as of those recommended by the board 

involve commutation of sentence by those in prison rather than par­

dons, which are principally sought by persons requesting restoration 

of rights and privileges after they are released from incarceration. 

In the period covered by the data (1 year)~ the staff statistics 

indicate that 84% of the sample applied to the board far some form 

of commutation while only 16% sought some form of pardon. Precisely 

the same proportions of the cases recommended by the board to the 
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governor (84% and 16%) were commutations and pardons respectively. 

The vast majority of commutations of sentence requested by 

inmates and recommended by the board (90-95~n are from a longer 

sentence to a particular number of years. However, some inmates 

are commuted to time served, in which case they are released im­

mediately, or from sentences for more than one offense running 

consecutively to concurrent sentences. 

Commutation may be used for a number of pm~poses. Commutation 

may be used to shorten the sentence or to release an inmate in 

cases when unusual circumstances develop or service of the entire 

sentence would cause extreme hardship, but a full pardon is not 

warranted, such as in the case of an inmate with a terminal illness. 

However, it is much more common in Louisiana to use commutation to 

remedy two deficiencies in other parts of the sentencing system 

rather than to perform this more traditional purpose of clemency.l 

The first is disparity in sentences imposed upon similarly situated 

defendants, a phenomenon which has been documented elsewhere in 

the Commission's studies. 2 Commutation is used to equalize this 

disparity in extreme cases, often to advance parole eligibility 

after service of one-third of the sentence. The second important 

purpose of commutation is to fill the gaps left in the parole 

system by legdl exclusions of pai"ole eligibility for inmates con­

victed of certain crimes. 

Parole Exclusions in Louisiana and Other states 

Louisiana and many other jurisdictions place numerous restric­

tions on parole eligibility. The most significant restriction on 
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parole eligibility in Louisiana applies to persons sentenced to 

life imprisonment. Such persons are specifically routed through 

the pardon process by La.R.S. 15:574.4(B), \'Ihich provides that 

parole may be granted only after the governor commutes a life 

sentence to a set number of years. The fall O\'Ji ng crimes are 

punishable by life imprisonment in Louisiana: first degree murder,3 

second degree murder,4 aggravated kidnapPing,S aggravated rape,6 

killing a child during deliVery'? a person over tv/enty-five years 

of age distributing a Schedule I or II narcotic drug to a person 

under eighteen years of age,8 and manufacturing or distributing a 

Schedule I narcotic drug. 9 

Only four other states--Arkansas,lO Iowa,ll Pennsylvania,12 

and t{yoming13_- which utilize parole release have a general ban 

on pa)~ole eligibility like Louisiana1s for persons under life 

sentences. Forty-four states do not prohibit pal~ol ing inmates 

serving life sentences. 14 Of these, b/enty-four require that such 

persons serve ten, fifteen, twenty-five.or thirty years before they 

are considered for parole. 15 This latter group includes such 

southern states as Mississippi (10 years), North Carolina (20 years), 

South Carolina (10 years), Tennessee (30 years) and Virginia (15 

years). Some jurisdictions also allow parole eligibility for all 

offenses, including those punishable by life imprisonment, after 

; nmates have served the mi nimum terms imposed by the COLlI~t, 16 and 

others apparently allow the parole board to release at any time even 

those under ltfe sentences for other than capital crimes. l
? 

Eight states do authorize imposition of life sentences without 



-125-

parole for certain crimes, but not for all crimes for which life 

imprisonment is available. 18 These provisions are designed to 

provide an alternative to the death penalty fot~ the most serious 

crimes, usually only first degree murder. Louisiana's first degree 

murder statute includes a special provision not found in other 

life sentence penalties in Louisiana, stating that if the punishment 

is life imprisonment rather than death, it is 1I\1ithout benefit of 

parole. 1I19 Apparently, the intent is to prohibit parole of such 

an offender even if the governor commutes his sentence to a set 

number of years. Likewise, those convicted of second-degree murder 

and sentenced to life imprisonment may not be paroled, despite 

executive commutation for at least forty years--for all practical 

purposes, life. Four other states,20 while not prohibiting parole 

entirely for first degree murder, require that those convicted 

thereof wait longer than others under life sentence before being 

eligible for parole. The periods of ineligibility range from twenty 

• 

• 

• 

• 

• 

• 

to fi fty yea rs . • 

Thirteen states other 'chan Louisiana preclude parole eligibility 

for a limited number of offenders because they have been convicted 

of certa in crimes other than f'irst degree murder. These states are: • 

Delaware (escape, third conviction of certain serious felonies);2l 

Idaho (commission or attempted commission of a sex offense);22 

t·1· h' ( t d ) 23 fA' • • • ( .... h· d f 1 ff 1'1C 19an aggt~ava"e arson; "lSSlSSlppl I. ll~ e ony 0 ense • 

and at~med robbery);24 r~issouri (third drug distribution conviction);25 

Rhode Island (subsequent conviction of an offender on parole for a 

life sentence);26 Vermort (subsequent offense carrying sentence of • 

• 
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two years or more by paroled offendel') ;27 Hashington (offender 

under life sentence \'/ho is diagnosed as a "sexual Psychopath");28 

and vJyoming (an escape or violent crime committed by an inmate 
. . ) 29 1 n pn son . ' 

The compa\"able eligibility exclusions in Louisiana ate for 

commission of the follovJing crimes: armed robbery;30 burglary 

of a Phat'macy;31 third or subsequent offense of illegal carrying 

of a vJeapon; 32 carryi n9 a concealed ItJeapon IIJhen the offender \'/as 

previously convicted of first- or second-degree murder, manslaughter, 

aggravated battery, aggravated or simple rape, aggravated kidnapping, 

aggravated arson, aggravated or simple burglary, armed or simple 

robbel"'y, any fl:!lony violation of the uniform controlled dangerous 

substances law or an attempt to commit any of the above crimes;33 

taking contraband to or from state correctional institutions or to 

state-owned hospitals;34 attempt to distribute or possess with 

intent to distribute a narcotic drug in Schedule 1. 35 

HOl'e typical than absolute exclusion of parole eligibility 

are statutes that delay parole eligibility for those convicted of 

certain crimes. For instance, certain offenders may be l'equired 

to serve the minimum sentence imposed rather than some pOl"ti on of 

the minimum or of the maximwn sentence. 36 Some states otherwise 

allowing parole eligibility at any time require service of a 

specified portion of the sentence imposed before certain inmates 

may be released on parole. 37 

Another mode of postponing parole release fo11owed in ten 

states38 is to require service of a particular number of years of 
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a sentence before allowing parole eligibility for certain crimes. 

These rest\~ictions amount to mandatory sentences if a pl'ison 

sentence is imposed. For instance, those who commit a forcible 

felony \·,ith a firearm must se\~ve a certain minimum sentence v/ithout 

parole in Iowa, Minnesota, Missouri, New Mexico and Washington. 

Habitual offenders are similarly restricted in Iowa, Tennessee 

and Washington as are distributors of certain narcotics in 

Mississippi and armed robbers in South Carolina. The crimes other 

than life sentences for which Louisiana imposes such minimum sen­

tences are manslaughter, simple or forcible rape, simple or aggravated 

batte\~y, aggravated assault, simple or aggravated kidnapping and 

false imprisonment or attempt to commit any of the above, against 

persons sixty-five years of age or older (S"years);39 second-degree 

murder, manslaughter, aggravated battery, simple kidnapping, or 

attempt of any of these, while using a firearm or explosive device 

(2 years for first offense, S yea\~s for each second or subsequent 

cffense);40 and theft of cattle, horses, mules, sheep, hogs or goats 

(1 year). 41 

This comparative examination of the limitations on parole 

eligibility reveals that Louisiana's are among the most restrictive 

in the nation. In addition to being one of the five states with a 

general ban on parole for lifers, Louisiana seems to absolutely 

exclude parole for more offenses than any other state and imposes 

minimum terms of comparable length for as many offenses as any other 

state. 
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Louisiana Commutations to Circumvent Parole Restrictions 

The statistics compiled by the Board of Pardons and those 

gathered by the staff indicate that over 20;; of those applying 

for commutation al'e lifers, \'tho must receive a gubematorial com­

mutation in order to be eligible for parole. Moreover, at least 

40% of the non-lifers applying for co~nutation are inmates who have 

committed offenses that make them ineligible for parole; hence, 

their only hope of early release--other than by good time--is by 

commutatiorl. Thus, at least 52% of those seeking commutation do 

so because they are ineligible for parole. 

The virtually unanimous opinion by scholarly authorities con­

sidering the subject is that parole restrictions should be removed 

to allow the proper functioning of executive clemency has already 

been discussed at pages 12 through 15 of this report. As it 

does not appear that parole l'estrict1ons \-,111 be modified by the 

Louisiana legislature, the fact that one aspect of executive clemency-­

namely, commutation--serves as an important adjunct to the parole 

and' sentenci ng systems shoul d be borne "in mind in analyzing that part 

of the pardon system and in formulating legislation on the pal"don 

process. 

-- - --~~- --------~-----
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lAnother form of relief executive clemency could possibly offer 
those ineligible for parole is commutation of sentence to allm·J 
them to be eligible for parole. Since commutation is the substitu­
tion of a lesser penalty for a heavier one, it is conceivable that 
execut i ve cl emency coul d bestow parol e el i gi bil i ty upon those not 
otherwise entitled thereto. (Letter from Richard Crane, attorney 
for Department of Corrections to Edwin Scott, member of Louisiana 
Board of Pardons, March 11, 1976) However, the board has taken the 
position that it does not have authority to override legislative 
judgment by extending parole eligibility to those othervlise excluded 
therefrom. 

2Minutes, Governor's Pardon, Parole and Rehabilitation Commis­
sion (November 14, 1977) pp. 2-4. 

3 La.R.S. 1!l:30. 

4 La.R.S. 14:30.1. 
5 La.R.S. 14:44. 

6 La.R.S. 14:42. 

7 La.R.S. 14: 87.1. 
8 La.R.S. 40:981. 

9 La.R.S. 40:966. 

10Ark. Statutes Ann. Sec. 43-2807. 

11 L.C.A. Sec. 201. 

12 61 P.S. Sec. 331.21. 

13\'Jyo. Statutes Sec. 7-325(a). 

14Ala ., Alaska, Ariz., Cal. ~ Colo., Conn., Del., Fla., Ga., Hawaii, 
Idaho, Ill., Ind., Kan., Ken., Md., Mass., Mich., Minn., r~o., 
~10nt., Neb., Nev., N.H., N.J., N.M., N.Y., N.C., N.D., Ohio, Okla., 
Oregon, R.I., S.C. S.D., Tenn., Tex., Utah, Vt., Va., Wash., W.Va., Wis. 

15A1aska (15 yrs.), Cal., Colo. (10 yrs.), Del. (as if 45-year 
fixed sentence), Idaho (10 yrs.), Ill. (20 yrs. less good time), Kan. 
(15 yrs less good time), Md. (15 yrs. less good time), Mass. (15 yrs.), 
Mich. (10 yrs.), Minn. (20 yrs. less good time), Miss. (10 yrs.), 
Mont. (30 yr& less good time), N.J. (25 yrs. less good time), N.M. 
(10 yrs.) N.C. (20 yrs.), Ohio (10 yrs.), R.L (10 yrs.), S.C. (10 yrs.), 
Tenn. (30 yrs.), Utah (15 yrs.), Va. (15 yrs.), I'lash. (20 yrs.), \~.Va. 
(10 yrs.), Wis. (20 yrs. less good time). 

16Co10 . (Sec. 17-1-204, C.R.S. 1973); Ha\'Jaii (H.R.S. Sec. 353-68); 
Ill. (38 S.H.A. Sec. 1003-3-3); Indiana (B.LS.A. Sec. 11-1-9.1); 
Iowa (I.C.A. Sec. 203). 

• 
I 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

-130-

17F1a ., Mo N D 0 . , .., t'egon. 
18 Ala.) Ark., Cal., Del., Haw., Idaho, Mass., Mich., Wash. 
19 La.R.S. 14:30.1. 

20Ariz ., Fla., Mo., S.C. 

2111 Del. Code Ann. Sec. 4214, 4347. 

22Idaho Code 520~223. 

23M.S.A. 28:404. 

24Miss . Code 1972,Sec. 47~7-3. 
25 V.A.M.S., Sec. 195.200. 

26Genera1 Laws of R.I., Sec. 13-8-13. 
27 Vt. Stat. Ann. T.28, Sec. 553. 

28R.C.W.A. 9.95.115. 

29 
~~yo. Stat., Sec. 7-325(a). 

30 La.R.S. 14:61. 
31 La. R. S. 14: 95 . 
32 La.R.S. 14.95. 
33 La. R. S. 14: 95. 1 . 

34 La.R.S. 14:402, 402.1(B). 
35 Act 632, Reg. Sess., 1977. 

36Ariz ., Iowa, Mass., ~.1. Va. 

37Idaho, Kan. 

38 Iowa, Mass., Minn., Miss., Mo., N.M., S.C., Tenn., Wash., La. 

39H. B. No. 175, Reg. Sess. 1977. 

40H•B. No. 310, Reg. Sess. 1977. 

41 La . R.S. 14:67.1. 
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CHARACTERISTICS OF EXECUTIVE CLEt1ENCY DECISION r~AKING IN LOUISIANA 

The release policies of the Board of Pardons and the governor 

will vary considerably depending on the composition of the board and 

upon who holds the governor's office. Therefore, the decisions made 

during any particular administration do not necessarily \~efl ect any 

inherent characteristics of the institution of executive clemency. 

However, a greater understanding of the institution and some of the 

current discussions regarding its function and administration may 

result from analyzing the decision making of the present board and 

of the governor'. 

THE DATA AND THE SM~PLE 

The data utilized in this analysi~ consisted of various charac­

teristics drawn from the Board of Pardons files of 268 offenders, who 

were systematically sampled from all pardon board cases disposed of 

during the one-year period of November 1, 1975, through October, 1976. 

The purpose of this analysis was to attempt to identify the 

personal, criminal history,and clemency request characteristics which 

influence the action taken by the Board of Pardcns and the governor 

on clemency applications. 

RESULTS 

Pardon Board 

Of the 268 offenders making requests for clemency to the Board 

of Pardons, data was available for 258 as to the action of the board 

on these requests. Of these 258 applications, 156 (60.5~) requests 

were approved by the board, while 102 (39.5:;) \'/ere denied. 

Chi square analysis identified two offender characteristics: 
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(1) the presence of a representing attorney at pardon hearings and 

(2) whether or not previous requests for clemency had been made, 

which appear to be significantly related to the Board of Pardons' 

decision making. 

TABLE 1 

FREQUENCIES OF PARDON BOARD APPROVALS OR DENIALS 
OF CASES AT \'IHICH A REPRESENTING ATTORNEY \'JAS 
PRESENT OR ABSENT (N=178) (CHI SQ=27.6*) 

Attorney Present Pardon Board Decision 

Frequency Percent Frequency 

Yes 52 29.2 20 

No 34 19.1 74 

*significant at .0001 level 
Cramers V=.394 

Percent 

11.2 

40.4 

Of the 178 applications for vlhich data VIas available as to the 

presence of a represent; ng attorney, 52 (29.2:.:) of those requests 

approved by the board were represented by an attorney, \'/hil e only 

34 (19.1%) of those requests not represented by an attorney \'/ere 

approved. Accordingly, 74 (40.4%) of those requests not represented 

by an attorney were denied, while only 20 (11.2~) of those requests 

repl'esented by an attorney were denied. That the presence of a 

representing attorney improved an applicant's chance fO)' approval 

by the pardon board is in part indicated by a relatively strong 
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Cramer1s V statistic (.394) which indicates the strength of association 

between the two variables. 

Of the 256 applications for which data was available as to 

whether or not previous applications for clemency had been submitted 

to the Board of Pardons, 58 (22.6%) of those offenders who had sub­

mitted previous applications had their current request for clemency 

approved, while 65 (25.3%) had their requests denied. Accordingly 

97 (37.7%) of those offenders who had not made a previous application 

to the Board of Pardons had their current requests approved, while 

only 36 (14.0%) had their current requests denied. 

Other variables with weaker but still rather strong relationships 

to the outcome of cases before the board are the number of offenses 

for which the applicant is presently incarcerated and the length of 

sentence he is serving. In other words, the greater the number of 

offenses for which the inmate is under sentence and the longer the 

sentence the inmate is serving, the less likely the board will be 

to 0,rant the clemency requested. 

Analysis: The above statistics leave little doubt that, at 

least for the sample tested, the presence of an attorney to repre­

sent an applicant before the Board of Pardons is extremely important. 

The staff had hypothesized that the presence of an attorney in itself 

may not be as important as it first appears, but that rather those 

persons able to hire an attorney may be those possessing other 

characteristics that made them attractive candidates for a pardon 

board recommendation. However, when the data was rigorously analyzed, 

it was found that the presence of an attorney was not closely tied 
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to any other factor that predicted board approval. Thus, it can be 

said with a fair amount of certainty that having an attorney before 

the board significantly increases the likelihood that an inmate 

will be given a favorable recommendation. 

The fact that the board is more likely to recommend relief for 

an applicant who is before it for the first time as opposed to one 

who has applied before is probably a function of there being a certain 

class of offenders to which the board repeatedly denies relief, re­

gardless of their making repeated applications and serving increasingly 

greater proportions of their sentences. It seems likely that the 

offenders falling into this class are those possessing the two other 

characteristics already identified as relating to unfavorable board 

action--those presently serving time for numerous offenses and those 

with long sentences. These offenders probably also possess a third 

characteristic found to be strongly related in our sample to having 

made many previous applications--a large number of previous convictions. 

Equally important as what is significant in predicting board 

decisions is what was found not to be significant. Neither race nor 

sex had. any relationship to the likelihood of favorable disposition. 

Thus, the board would appear to be generally concerned with 

relevant matters in making decisions: the seriousness of the crime 

and the inmate's prior record. However, the board is also strongly 

influenced by organized and pel'suasive presentations of attorneys 

at pardon hearings. 

"Governor 

Of the 156 offenders recom:-:1ended to the governor by the Board 
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of Pardons for executive clemency, data was available as to action 

by the governor in 145 cases. Of these cases, the governor approved 

the board's recommendation and gtanted clemency in 90 (61.6%) of the 

cases and failed to do so in 55 (37.7%) of the cases. 

Chi square analy~is identified three offender characteristics 

which appear to be significantly related to the governor's decision 

making: (1) the type of relief tequested, (2) whether the crime 

was violent or non-violent, and (3) the length of the sentence im­

posed upon the applicant. 

Of the 116 individuals considered for clemency by the governot 

• 

• 

• 

• 

and on whom statistics are available as to the specific type of te- • 

lief sought, 54 (46%) of them applied for commutation and were granted 

relief and 44 (39%) applied for commutation and \'/ere denied relief, 

while 17 (14%) applied for pardon and were gtanted \~elief and 1 (l~n • 

sought pardon and was denied. A relatively strong Cramer's V statistic 

(.324) i ndi cates the strength of associ ati on bet\'/een the governor's 

favorable action and an application for pardon rather than for 

commutation. 

Nearly as strong a telationship is apparent between favotable 

gubernatodal action and applications by petsons convicted of non­

violent ctimes. Of the 117 applicants considered by the govetnor 

whose crimes were identified, 32 (27.4%) were non-violent offenders 

and were approved and 8 (6.8%) were non-violent offenders and not 

approved, while 40 (34.2%) were violent offenders who wete approved 

and 37 (31.6%) were violent who wete not approved. Statistical 

analysis points up the much greater likelihood that a non-violent 

• 

• 

• 

• 

• 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

-136-

offender wi 11 be awarded cl emency by the present governor than wi 11 

a violent offender. 

Finally, of the 146 cases recommended by the board ;n our 

sample on whom data is available regarding the length of sentence, 

48 (32.9%) whose clemency applications we~~e approved by the 

governor are serving sentences of 10 years or less and 43 (29.5%) . 

who were approved were serving sentences of over 10 years while 

16 (11%) of those denied relief were serving sentences of 10 years 

or less and 39 (26.7%) were serving terms in excess of 10 years. 

Thus, the governor appears to be significantly disposed toward 

granting clemency to persons having shorter sentences. 

Once again, statistical analysis indicates that the race and 

sex of the applicant do not influence the governor's decision 

making. Of even greater significance is the finding that whether the 

inmate is represented by an attorney has no measurable effect on 

the outcome after the case leaves the Board of Pardons. 

Tabl e 2 
-

FREQUENCIES OF REQUESTS FOR CLEMENCY WHICH 
WERE SIGNED BY THE GOVERNOR FOR WHICH A 
REPRESENTING ATTORNEY HAS PRESENT OR ABSENT 
AT THE PARDON BOARD HEARING (N=79) (CHI SQ=.82)** 

l\ttorney Present Signed by Governor 

Yes No 

requency Percent Freq uenc~_ ." Percent 

Yes 45 55.7 5 6.3 

No 25 31.6 4 5.0 

----~ 

**Not Significant 
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Analysis: The statistics relating to current gubernatorial 

decision making in clemency matters seem to reveal a very cautious 

approach to granting relief. The governor's actions are most 

strongly characterized by a tendency to grant pa~~dons (almost 

exclusively to individuals who have completed their sentences 

and have had time to prove themselves in the community) rather 

than commutations (which release or accelerate the release of 

inmates). Another powerful tendency is to refuse relief to individuals. 

convicted of violent crimes and to be more generous to those who 

have not. Likewise, the present chief executive rather consistently 

prefers granting relief to persons serving shorter sentences; i.e., 

those convicted of less serious crimes. Finally, although the 

Board of Pardons serves as a screening committee for the governor 

and all its members are appointed by him, only a little better than 

6 out of 10 of the board's recommendations are followed by the 

governor. 

All of these indications point toward an arpect of executive 

clemency cited in the first chapter of this report: the ultimate 

check on the executive clemency pm'ler is the governor's political 

accountability. The present governor's hesitancy to grant cl~mency 

in the cases discussed earlier indicates that he is very sensitive 

to public opinion and does not appear to be greatly influenced 

by factors other than the seriousness of the crime. Because every 

grant of executive clemency must be signed by the governor, these 

decision-making practices characterize not only the governorts 

actions, but all clemency decisions in Louisiana. 
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RECOM~'1ENDATIONS 

The following are problem areas or matters that the staff or 

others have raised as possible subjects for legislative action 

relating to executive clemency. The conclusions reached by the 

staff in some instances is that no action is appropriate. In 

other areas, no position is taken by the staff, but propos~ls 

are presented for the Commission's consideration. 

-
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1. Statist~cal Aids 

If the Board of Pardons and the governor were principally 

concerned with the more traditional functions of executive clemency-­

pardoning deserving ex-offendel"s \'Iho have been living in the community 

for a number of years and pardoning or commuting sentences of wrong­

fully convicted persons--there would be little need to provide them 

with decision-making aids outside the facts of edch pa~ticular case. 

However, as has been discussed previously, the great majority of 

applications for executive clemency caii for decisions similal' to 

those made by the Board of Parole (Le., determinations of the like­

lihood of recidivism) and for decisions on the propriety of shorten­

ing sentences to equalize unwal"l"anted disparity. Thus, it would 

seem that statistical aids in the form of (1) an experience table 

indicating the characteristics of persons commttted in the past 

who have succeeded or have not succeeded when released 1 and 

(2) tables indicating the average sentences imposed upon each type 

of offender convicted of eac~ crime in Louisiana would aid the board 

and the governor in reaching decisions in many cases. 

This recommendation could be taken one step further by requiring 

the Board of Pardons to develop guidelines simiiar to those recommended 

for the Board of Parole, incorporating statistics on recidivism 

and disparity of senttmces to insure that similarly situated persons 

__ .. _ .. ,_"'_ ... -,,(:'!re~t\;'e..!'j.t~.(LS:.jmj l()..i"J.y..bl_the_bQ.~.t.d. Hm'lever, because the board and 
.......... - ... -...-- .. _, ... ~ . ..--,' ',"" .....,,. ....... ............ ,,'_ ............. -.-, 

governor are constitutionally delegated the power to grant clemency 

and it is well settled that this power cannot be qualified or other­

wise infringed upon by the legislature, legally mandated guidelines 
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may not be imposed upon the Board of Pardons. Hence, statistical 

too'is to aid decision making would seem to offer the best solution. 
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2. Conditional Commutation 

As discussed earlier, executive clemency conditioned upon 

subsequent good conduct by the recipient is comf)1on ;n many juris­

dictions. It is not the practice in Louisiana to grant such con­

ditional relief and no provision is made for it constitutionally. 

However, the unanimous opinion of the courts is that the power to 

grant unconditional clemency includes the power to grant conditional 

clemency. 2 

In a large number of cases persons ineligible for parole seek 

commutation of sentence. The Board of Pardons and the governor are 

then faced with the choice of denying clemency or of releasing the 

inmate without any form of supervision. Like\'/ise, the board often 

confronts a case of an unjustifiably disparate sentence and commutes 

the sentence to a term three times the length of the time thusfar 

served by the inmate so that he is immediately eligible for parole. 

The present board members have indicated that when they do this, 

they feel the inmate should be released immediately. The board 

could commute the senten:e to time served to accomplish this purpose, 

but they prefer to have the individual released by the Board of 

Parole so that he will be supervised rather than released outright. 

This requires the additional administrative burden of a parole 

board determination, v/hich is either unnecessary or which may differ 

from that made by the Board of Pardons and the governor. 

In the early days of the IIne\,/1i Board of Pardons establ i shed 

by the 1975 Constitution, the board and the governor sought to solve 

the latter difficulty by commuting those the board felt had unusually 
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long sentences to "parole eligibility." In this case, 'the individual IS 

sentence was reduced to three times the length of time he had already 

served, and he was released immediately, without parole board action. 

with or without supervision. This practice was abandoned, apparently 

after it resulted in some institutional conflict between the Board 

of Pardons and the Board of Parole. 3 

If the Commission does not recommend the elimination of parole 

restrictions so that the Board of Parole may release and place on 

supervision inmates without regard to unjustifiably long sentences 

or to the crimes they have been convicted of, it may be appropriate 

to specificallY provide legislatively that the Board of Pardons ,and 

the governor may conditionally )~elease inmates to supervision by 

the Division of Probation and Parole. At least four states--Ne\'l 

Mexico, Oregon, Virginia and Washington--provide for supervision 

for those conditionally released by executive clemency. 

If the purpose of forbidding parole release for those convicted 

of crimes excluded from parole eligibility 'is that they are the more 

serious offenders, it does not appear to be good policy to make no 

provision for supervising such offenders when they are l~eleased by 

executive clemency; assuming that supervision is an effective tool 

to discourage former inmates from returning to crime, those excluded 

from parole eligibility would seem to be more likely candidates for 

deterrence than those who are not excluded. 

The additi'on of conditionally committed inmates to the c:.\se1oad 

al ready carried by pa}~ol e and probation officers will necessitate 

supplying the Division with additional manpower. 
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3, Appointed Attorneys at Pardon Board Heari.ngs 

Of all the factors tested for their relationship to favorable 

action by the Board of Pardons, none was a.s strongly or as clearly 

predictive as \'las the presence of an attorney at the pardon hearing. 

Because those who can afford to retain attorneys are allO\'led to have 

them present at pardon hearings, it seems only fair--and perhaps 

constitutionally required under the equal protection clause--that 

those who are indigent have attorneys appointed to represent them 

at hearings. 

Also, because the law specifically provides for the presence 

and participation of the district attorney at pardon hearings, pro­

vi s i on should be. made that a 11 appl i cants be afforded the opportunity 

to have the assistance of counsel, \'lhether they can afford to retain 

i~n attornE!Y or not. 
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4. The Governor's In-House Procedures 

Concerns have been expressed to the staff during the course 

of the staff's research regarding some procedures followed in the 

governor's office in processing clemency applications aHe)' they 

have been approved by the Board of Pardons. One issue is the delay 

that often occurs bet\l/een disposition by the board and the governor l s 

action. A related concern is that often, unless the governor 

quickly acts favorably on the application for clemency, he often 

does not act at all, neither granting nor denying the relief recom­

mended by the board. This failure to act, it is argued, creates 

uncertainty and anxiety in inmates who are awaiting some action by 

the governor. Another issue that has been raised is that an appear­

ance of improp,'iety is created by having attorneys \'iith "special 

relationships" with the governor or \'lith officials in his office 

representing inmates who seek the governor's approval of a clemency 

application. This appearance of possible favoritism, it is argued, 

induces inmates to retain these particular att.orneys in hope that 

they will receive special gubernatorial consideration. 4 

The most basic response to those who seek to have t.he Commission 

act on these issues is that the Commission's mandate is to propose 

legislative recommendations. The governor's pardon power is consti­

tutionally delegated, and therefore his administration of that power 

is solely his executive prerogative. The legislature has no authority 

to instruct the governor as to what'proce~ures'he'should follow and whom 

he should listen to in granting pardons and commutations. 

However, more can be said on both issues. As to the delBYs 
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in the governor's office and the governor's failure to act favorably 

or unfavorably on most cases, those who are argued to be most incon­

venienced by the uncertainty resulting therefl'om are the inmates who 

are seeking clemency. Hm'Jever, the governor rarely expressly denies 

application for pardon or corrunutation. In virtually every case that 

he holds in his office indefinitely, if he eventually takes an action 

at all, it is to approve the request. It is likely that if the 

governor fel t compell ed to act on a 11 cases recommended by the Board 

of Pardons within a short time after he received them, he would 

deny those that he was uncertain about since he could not delay con­

sideration until a later date. Thus, it would appear that, despite 

the uncertainty engendered by delays, they \'Iork to the advantage: of 

the inmate seeking clemency by permitting a later favorable reappraisal 

rather than immediate denial. 

Regarding the second matter of the appearance of improper influence 

with the governor by certain attorneys, the statistical analysis pre­

sented in the prec~ding section objectively points up the present 

governor's conservatism and sensitivity to public sentiment in grant­

ing clemency, the fact that he is influenced most by the seriousness 

of the crime, particularly by whether it was violent. Most importantly, 

unlike the board, there appears to be no correlation between the 

governor's favorable action on a clemency matter and whether or not 

the applicant is represented by an attorney. 

None of the above, however, is intended to demean the importance 

of the proposition that every part of the criminal justice system 

treat inmates with certainty and fairness both in fact and in appearance. 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 



• 

• 

• 

• 

• 

• 

• 
I 

!. 
I 

• 

• 

• 

~146-

As discussed in the staff's report on parole,5 every effort should 

be made to convince those convicted and serving periods of incar­

ceration that fair and even-handed decisions by rational, responsible 

decision makers will determine how long they serve and what dis-

abilities will attach once they return to society. To do less 

is to risk seriously impeding those inmates' rehabilitation and 

reintegration into society. 

From this viewpoint, it would seem incumbent upon all those 

who administer execut"ive clemency to do everything possible to com­

municate with inmates, to explain delays and inaction, and to dispel 

rumors attributing extraordinary influence to anyone in aiding them 

to obtain a pardon. 
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In discussions with the staff, members of the Board of Pardons 

mentioned a number of matters they felt would be beneficial to con-

sider as legislative recommendations: 

1. Finqlity of Board Determinations 

One suggestion raised by the Board \'Jas the need for a provision 

simil~r to the following provision, La.R.S. 15:574.11, applicable 

to the Board of Parole: 

Sec. 574.11 Finality of board determinations 
Parole is an administrative device for the 

rehabilitation of prisoners under supervised free­
dom from actual restraint, and the granting, con­
ditions or revocation of parole rest in the 
discretion of the Board of Parole. No prisoner 
or parolee shall have a right of appeal frGm a 
decision of the board regarding release or defer- . 
ment of release on parole, the imposition or 
modification of authorized conditions of parole, 
the termination or restoration of parole super­
vision or discharge from parole before the end 
of the parole period, or the revocation or re­
consideration or revocation of parole, except for 
the denial of a revocation hearing under R.S. 
15:574.9. 

The rationale for this proposal is that it pretermits any pos­

sibil ity that a person denied a favorable recommendation by the board 

could seek judicial review of that decision. Since there is presently 

no legal authority for such an appeal, this provision would not seem 

necessary, but its enactment \'JOuld clea}~ly state the legislative policy 

against any appeal. 
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2. Automatic Review 

The board also expressed some dissatisfaction with the require­

ment that each denial of a pardon or commutation be automatically 

reviewed again at a later time. (See underlined portion.) 

Sec. 572.4 Notice to district attorney; 
consideration and review of applications 

Every application for a pardon received 
by the board shall be registered chronologically, 
considered by it at least once and, if a recom­
mendation for pardon is denied, reasons for the 
denial shall be affixed to the application. 
Thereafter the application, together with any 
additional supporting evidence thereafter 
presented, shall be reviewed at least once 
again. Each application for pardon \'lhich is 
approved by the board shall be forwarded to the 
governor. 

Under present pardon board rules, this review of the file takes 

place within a year of the initial denial. No hearing is held, no 

witnesses heard. Rarely does a different recommendation result. 

However, the inmate is nonetheless precluded from reapplying for a 

full hearing until a year after the denial on rev'jew. In effect, 

then, an inmate is eligible for a full heating only at tvlO-yeer 

intervals. The Pardon Boal~d felt that by eliminating the requirement 

of the automatic review, the board is relieved of an administrative 

task that rarely results in any change of the initial decision. 

The inmate is benefitted in that he may apply for a full hearing 

a year from his initial denial rather than waiting two years. The 

board also felt they could 9ather information ;n greater depth from 

a full hearing, hence their decision making would be facilitated. 

If such a change is made, it should be catefully explained to 
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the inmate population who might interpret it simply as a loss of 

review rather than the gain of a full hearing at an earlier date. 
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3. Summary Dismissal for Prematurity 

• The board also indicated that it wants the option to make 

• 

• 

• 

• 

• 

• 

• 

• 

summary dismissal of a request for clemency ~I{hen it judges the 

request to be premature. Such a provision could appropriately 

be added to La.R.S. 15:572.4. /Revisions in brackets below-=.! 

Sec. 572.4 Notice to district attorney; 
consideration and review of applications 

Every application for a pardon received by 
the Qoard shall be registered chronologically 
landl considered by it at least once. IThe board 
may-dismiss an application summarily for pre­
maturity if the inmate has not served five years 
or one-fifth of his sentence, whichever is 
shorter. Ylhen an application is heard! and 4f 
a recommendation for pa\"'don is denied-:- reasons 
for the denial shall be affixed to the applica­
tion. Thereafter the application) together with 
any additional supporting evidence thereafter 
presented) shall be reviewed at least once again. 
Each application for pardon which is approved 
by the board sha 11 be for\'Iarded to the governor. 

Each year the Board of Pardons receives a number of applica-

tions for clemency from inmates who, in the board's view) obviously 

have spent too brief a time in prison in view of the length of 

sentence given and/or the nature of the crime committed or too 

brief a time to allow realistic appraisal of a change in attitude. 

This opinion of the board virtually assures the applicant's de-. 

nial four-six months later (the average time between application 

and hearing) when the applicant is given a hearing. 

This situation has disadvantages for both the inmate and the 

board. (1) According to procedures established by the Board of 

Pardons an inmate) once denied, cannot gain another full hearing-­

and thus serious consideration--for another one or two years, 
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depending upon the option he chooses following denial of his 

original application. (See discussion of Recommendation 2,"aboye.) 

Summary dismissal v/ould not have the impact of a formal denial and 

thus would not require that an inmate wait a specified time before 

making application for clemency. (2) The board, even though its 

decision is essentially made, must nevertheless invest the time 

required to gather and review the documents it examines during the 

hearing process. 
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4. Board of Pardons: Other Activities 

The Board of Pardons also notes that according to R.S. 15:572.1, 

flEach member (of the Board of Pardons) shall devote full time to the 

duties of his office and shall not engage in any other business or 

profession or hold any other public office." 

The provi s i on requi ri ng II full' time" attenti on to Board of 

Pardons duties adequately states the commitment needed. The added 

proviso precluding any other business or professional work would 

hamper a pardon board member's outside investments, family businesses, 

etc., without necessarily any enhancement of his ability to serve on 

the board. It could also result in an inability to hire persons 

otherwise qualified who would be unwilling to divest themselves of 

unrelated income. 

Parole board members are also under the identical limitations. 

(See La.R.S. 15:574.2). 
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5. Commutation of Life Sentence by Governor 

Whenever a prisoner who has been convicted of a 
crime and sentenced to imprisonment for life, so con­
ducts himself as to merit the approval of the super­
intendent of the state penitentiary he may apply for 
a commutation of his sentence and the application, 
upon approval of the superintendent, shall be forwarded 
to the governor. The governor may commute the sentence 
upon the recommendation in writing of the lieutenant 
governor, attorney general, and presiding judge of the 
court before which the conviction was had or any two 
of them. No commutation under the provisions of this 
Section shall reduce the period of incarceration to 
less than ten years and six months. 

The statute is probably unconstitutional and should be repealed 

in that the last sentence attempts to limit the governor1s absolute 

power to pardon/commute to not less than a ten-year six-month incar­

ceration. ISee State v. Lee, 132 So. 219 (1931) and subsequent 

jurisprudence). 

The statute is also incompatible with the present pardon pro­

cedure as the statute refers to the 1921 Constitution1s pardon board 

members: the lieutenant governol~, attorney general, sentencing judge. 

The statute serves no purpose that isn1t already served under 

the pY'esent pardOiI procedure. 
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Forfeiture of Good Behav;m~ Allowance m~ Commutation 

If any pt~isoner \'Iho has received commutation of 
sentence or earned diminution of sentence under the 
provisions of R.S. 15:571.3 through 15:571.7 escapes, 
the prisoner shall thereby automatically forfeit all 
claims to commutation of sentence previously granted 
or diminution of sentence previously earned. The 
pri soner may thet'ea fter be granted another comrnutati on 
of sentence and may earn a diminution of sentence only 
on that portion of his original sentence remaining at 
the time of his escape. In determining the amount of 
good time which may be earned in each year follo\'ling 
his return to the prison from which he escaped, the 
date of his return to the prison shall be taken as the 
first day of the first twelve months period during 
which diminution of sentence may be thereafter earned. 
Other than time thereafter served and good time there­
after earned, the time actually served prior to his 
escape shall be the only time allowed in determining 
the expiration date of his original sentence or that 
time to which the original sentence may have been com­
muted subsequent to his return to prison. 

The provision revoking a prior commutation is arguably unconsti­

tutional in light of State v. Lee /132 So. 219 (193117 and subsequent 

jurisprudence and should therefore be repealed. 
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lFor a basic explanation of statistical techniques used in 
formulating experience tables and their usefulness in estimating 
the likelihood of recidivism) see Governor's Pardon) Parole 
and Rehabilitation Commission, Staff Analysis of Probation and 
Parole Services and Parole Decision Makin Procedures in Louisiana, 
pp. IV-14 thru IV-20. Hereinafter cited as Staff Analysis. 

2Refer to pp. 2-3 of this report. 

3Te1ephone interview with Edwin Scott, member of Louisiana 
Board of Pardons) January 30, 1978. 

4J . Douglas Murphy, "Edwards Firm Asks $2,000 for Pardon Signi.ng," 
(New Orl eans) Times Pi cayune Sec. 1 (~londay, October 3, 1977 L 
pp. 1, 12; "Two Law Firms Asked to stop Handling Prison Inmate 
Cases," (Baton Rouge) ~lorning Advocate, Sec. A (Sat., Nov. 5), p. S. 

5Staff Analysis, p. 111-8. 
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