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INTRODUCTION

The initial actions taken by the Commission were to determine
what broad functions the postconviction, non-judicial criminal justice
system should be performing, and to adopt a research design to structure
the examination of the services, policies, and procedures utilized in
Louisiana which are related to these functions. The Tollowing goals
were established by the Commission as appropriate functions of the
Louisiana correctional system:

1. Restraint of offenders who are likely to repeat

criminal activity, using the least restrictive
means necessary to protect society;

2. More accurate prediction of which offenders will
not repeat criminal activity or will not be best
served by incarceration and return of such persons
to society and to productive endeavor;

3. Deterrence of future crimes;

4. Rehabilitation of offenders through the use of
appropriate services designed to meet the unique
needs of each individual and to maximize his
potential as a productive member of society;

5. Humane treatment and respect of rights of persons
having anti-social behavior characteristics;

6. Fostering equal treatment of all persons who are
similarly situated;

7. Efficient operation and maximum utilization of
resources;

8. Systematic reintegration of incarcerated offenders
into society and family units;

9. Protection of victim rights and restitution of
losses.

These goals have been utilized to establish the parameters and orienta-

tion of this study. As cited in the research design, the initial topic
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to be considered by the Commission is parole decision-making and proba-
tion and parote services. The staff has followed the procedures de-
scribed in the research design and now presents this report which
analyzes critical issues associated with this area of the criminal
justice system. Within the body of this report public policy and serv-
ice delivery recommendations have been identified. What is now required
is that the Commission review these alternatives in terms of their
desirability and feasibility. Furthermore, the staff fully recognizes
that there is a wide range of actions which will accomplish the objec-
tives established by the Commission, and that it is the Commission
members whe: must now set priorities for further study.

Although this analysis is presented in rather dichotomous terms,
the staff has attempted to account for the highly interrelated nature
of these components of the criminal justice system. Therefore, prior
to proceeding with the specific analysis of parole decision-making and
probation and parole services, an overview of the correctional system

in Louisiana is presented.
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CHAPTER I

OVERVIEW OF THE {OUISIANA CORRECTIONAL SYSTEM

This report is based on two procedures. The first is a general re-
view of the Louisiana governmental égencies, facilities, programs, pro-
cedures, personnel and techniques concerned with the investigation, intake,
custody, confinement, supervision, or treatment of adjudicated adult of-
fenders. The second consists of a detailed analysis of probation and
parole services, and paroie decision-making efforts. This approach was
adopted in order to generate specific recommendations relating to the is-
sues of probation and parole which are consistant and relevant to the
general Louisiana correctional system.

This overview presents a brief description of the principle com-
ponents of the system: +investigations, sentencing, incarceration, good
time, work release, furloughs and passes, and the administrative charac-
teristics of the Louisiana Department of Corrections. Figure 1, Louisiana

Correctional System: Offender Flow Alternatives, presents the sequence

of the interactions of these principle components.

Investigations

If a defendant is convicted of an offense other than a capital offense,
the court may order the Department of Corrections' Division of Probation
and Parole to make a presentence investigation. This investigation in-
quires into the defendant's personal background, history of delinquency,
family situation, employient habits and similar areas. If a presentence
investigation is not ordered by the court, then the Division of Probation
and Parole conducts a postsentence investigation in any felony cases with
a sentence of a year or more. This report becomes part of the cffender's
prison or probation records. Confidentiality is maintained with regard
to the contents of both types of reports.

Sentencing

There are basically three types of sentences which may be given out in
Louisiana. One is a suspended sentence with some sort of probation at-
tached. Incarceration is another possibility, either in the local parish
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prison or in a state institution. The third type of sentence is the re-
quirement of payment of fines and/or court costs. A discussion of each
of these sentences follows.

Suspended Sentence

The court may suspend the imposition or execution of sentence in first
conviction felony cases and in misdemeanor cases, with some exceptions;
and the offender will be placed on probation for a specified period.
This probation must be supervised in felony convictions, but can be ei~
ther supervised or unsupervised in certain misdemeanor cases. The Divi-
sijon of Probation and Parole of the Department of Corrections is
responsibie for maintaining supervision.

If the offender satisfactorily completes his period of probation without
any other convictions, the court may set aside the conviction and the
effect is the same as an acquittal. However, if another offense is com~
mitted, or if the offender violates the conditions of his probation,
there are four possihle consequences: (1) a reprimand and warnings

(2) intensified supervisjon; (3) imposition of additional conditions to
the probation; (4) revocation of the probation. In the event that the
court revokes his probation, the offender must serve the original sen-
tence, as well as the sentence(s) for -the new offense(s), if any.

Incarceration

If the crime for which-an offender is convicted is a felony (i.e., if it
is punishable by hard labor), the court may sentence the offender to
serve time in prison under the supervision of the Department of Correc-
tions. If the crime is not punishable by hard labor or is a relative
felony (i.e., punishable with or without hard labor), the offender may
be sentenced to parish jail. In the latter cases, the offender may be
able to earn good-time and secure an early release, to be awarded by the
sheriff of the parish. Some parishes also offer rehabilitative programs
such as work-release.

State Institutions

Offenders sentenced to the Louisiana Department of Corrections may either
go first to the Adult Diagnostic and Reception Center (ARDC), currently
located at Dixon Correctional Institute; or they may go directly to one
of the other institutions. With the opening in 1978 of the Hunt Diag-
nostic Center at St. Gabriel, all incoming offenders will be processed
there before going on to another institution.

The other adult institutions operated by the Department of Corrections
are:

1. Louisjana State Penitentiary (LSP) - Commonly referred to as Angola,
this is the oldest and largest penitentiary and has all classifications

of male prisoners. The State Police Barracks is a satellite facility of
Louisiana State Penitentiary.




I-4

2. Dixon Correctional Institute (DCI) - Located in Jackson, Louisiana,
Dixon opened in 1976 as a medium security prison for men.

3. Louisiana Correctional and Industrial School (LCIS) -~ This is the
institution for first offenders (male) located in DeQuincy. It includes
the satellite facilities of Camp Beauregard Work Release and Maintenance
Center and loodworth Forestry Camp.

4. Louisiana Correctional Institute for Women (LCIW) - This prison
houses all female inmates committed to the state's care and is located
at St. Gabriel. '

5. Corrections Special Treatment Unit (CSTU) - Located at Jackson Bar-
racks in New Orleans, it started functioning in 1975 and combined the
existing maintenance and work-release center with psychiatric treatment
facilities.

Parole

In the state correctional institutions, most inmates secure their release
either thrcugh parole or earning good-time. With certain exceptions, an
inmate is automatically considered for parole after serving one-third of
his sentence. If the parole is granted, the jnmate is released under
supervision by the Division of Probation and Parole for a period equal

to the remainder of his sentence. If the parolee completes his parole
period without committing any new offenses or otherwise violating the
conditions of his parole, he is discharged. If he violates the conditions
of his parole, the parole officer may convene a preliminary hearing at
which another officer who is not directly involved with the case determines
whether there is probable cause that the parolee violated a condition.

If such a finding is made, the parolee is brought before the Parole Board
which may take any of the following actions: (1) issue a reprimand and
warning; (2) impose additional conditions of parole; (3) revoke parole

and return parolee to prison to complete his sentence. Should a person

be cornvicted of a felony while on parole, the parole is automaticaliy re-
voked, and no hearing is necessary.

Good-Time

An inmate may receive good-time credit on the basis of 15 days reduction
of sentence for each month actually served. Thus an inmate who earns
maximum good-time will be released after serving a Tittle more than half
his sentence. Once released, the inmate is free and clear; he has no
conditions to follow and no threat of being returned to prison on a tech-
nical violation, as is the case with parole. If an inmate does not earn
any good-time, and does not receive a parole release, then he simply
serves his full sentence (flat-time) and is released upon the expiration
of his sentence.

Work-Release

There are work-release programs for which an inmate becomes eligible to
apply six months before his parole eligibility date or good-time release
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date. If the inmate is approved for work-release, but then violates the
rules of the program, he can be returned to prison. If he successfully
handles work-release, he can remain in the program until eligible for his
release via parole or good-time.

Board of Pardons

There are several ways in which pardon board actions can aid the inmate
in gaining his release from prison. The Board of Pardons is empowered

to recommend to the Governor commutation of sentences and pardon of those
convicted of offenses against the state. By seeking a full pardon or com-
mutation of sentence to time already served, an inmate may thus secure
his outright release. An inmate with a 1ife sentence can seek to have
his senterce commuted to a fixed number of years in order to gain eligi-
bility for parple. It should be noted that in the last two instances,
the Board of Pardons' actions, if accepted by the Governor, only estab-
Tish parole eligibility for the inmate; the Board of Parole is under no
obligation to grant parole. Inmates can also seek a reduction in their
sentences, which allows them earlier release either via good-time or
parole. Thus the Board of Pardons can recommend to the Governor actions
which can result in the clear release of an inmate, or can aid the in-
mate's release through the regular parole or good-time channels. A first
offender never previously convicted of a felony shall be pardoned auto-
matically upon completion of his sentence, without a recommendation of
the Board of Pardons and without action by the Governor. The Board of
Pardons consists of five members appointed by the Governor, subject to
confirmation by the Senate.

Furloughs and Passes

The Secretary of the Department of Corrections can approve furloughs and
passes for those eligible inmates who have been recommended by the warden
of their respective institutions. Those inmates with a work-release or
maintenance status may receive one 48-hour pass each month. A1l other
inmates who meet the necessary criteria (non-violent crime, first or
second offender, no escapes, etc.) may receive furloughs at Christmas
and Easter which can last from one to five days. Also furloughs can be
granted for special situations, such as family emergencies or pre-
employment interviews, upon recommendation of the appropriate warden.

Fines and Costs

The court can establish a monetary penalty that has to be paid by the of-
fender. Fines and costs can constitute the whole sentence, or can be
combined with a period on probation or a period of confinement. If the
money is not paid, the offender may be subject to incarceration. The
Board of Pardons has the authority to recommend remission of fines and
forfeitures to the Governor.

{The remaining narrative portion of this section was excerpted from the
draft Fiscal Year 1978 Louisiana Law Enforcement Comprehensive Plan,
Crime in Louisiana.)
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Louisiana Department of Corrections

Adult correctional services are provided at the state level by the Louisiana
Department of Corrections. The Department was Tegally established under
Act 192 of the 1968 State Legislature. This Act merged and consolidated

the Louisiana Board of Institutions, the Department of Institutions, and

the functions of each into a newly created Department of Corrections. The
Department of Corrections was continued by Act 513 of the 1976 State Legis-
lature. (Figure 2 presents the Department's organizational chart.)

Secretary - Department of Corrections

The Secretary for the Department oFf Corrections is appointed by the Governor
and serves at his discretion. He serves as the Chief Executive, administra-
tive, budgetary, and fiscal officer of the Department. The Secretary is
responsible for attending all meetings of the Board of Corrections and im-
plementing policies established by that body. The Secretary administers

the Department and prescribes rules and regulations for the operation and
supervision of all institutions, facilities, and services under the Depart-
ment's jurisdiction. The Secretary submits an annual report to the Board

of Corrections and to the Governor analyzing the status of the Department's
facilities, services, and functions. The Secretary delegates, coordinates,
and administers these activities through reports, personal visits, and con-
tacts made by staff personnel.

Board of Corrections

The Board of Corrections is composed of seven members appointed by the
Governor, with the advice and approval of the Senate. The Board's primary
function is to determine departmental policy. However, neither administra-
tive, executive duties, nor specific procedural matters of departmental
policy fall under the auspices of the Board of Corrections. The Board con-
ducts an annual evaluation to determine adequacy and effectiveness of the
.Department's institutions, services, personnel, and programs. The Board

of Corrections denies oy grants power and authority to the Secretary of
Corrections to lease, purchase, and grant right-of-way to real property
belonging to the state and under the Department's jurisdiction. '

Board of Parole

The Board of Parole is composed of five members, one appointed by the Governor

and serving a term concurrent to his, and four appointed by the Governor
with the approval of the Senate and serving six-year staggered terms. Domi-
ciled in Baton Rouge, the Board of Parole meets once a month at each of the
Department's adult correctional institutions on a regularly scheduled date
determined by the chairman. Other meetings are called at the chairman's
discretion. Statutorily defined, the activities and powers of the Board of
Parole are as follows: +to determine the time and conditions of release for
the parole of any person, who has been convicted of a felony, sentenced to
imprisonment and confined in any penal or correctional institution in the
state; to determine and impose sanctions for yviolations of the conditions
of parole; to keep a record of its acts and to notify each institution of
the decisions relating to the persons who are or who have been confined




\\\



H. C. Peck

J. 0. Grey

John Manda, Jr.

Loy W. Scarborough
Jiohn C. Bright

Baker Miller

Vilbur Sibley _

EcardofCorrectioni'°'"'"""'""'""""'"'-

Figure 2

DEPARTMENT OF CORRECTIONS
Organizational Chart

Secretary of the
Department of Corrections
C. Paul Phelps

Attorney 11

Sue Rouprich

> Jdohn Nipper

Deputy Secretsry
Griffin Rivers

. e B B oEm M NEm % ®eomow e ow e oweom o= = oW o -

. o mew w W W ow

Board of Pardons

John D. Hunter

Johnny Jacksen, Sr,
William L. Carroll, Jr.
Edwin C. Scott
H. D, Folkes

"ndersecrefarﬁ

Asst, Secretary®
of Supnort Services
Yacant

Asst. Secretary
of Adult Services
A, D, Parker, Jr,

Asst. Secretary
of Juvenile Services
B, G. Harris

Board of Parole
Louis Jetson
Webzar Stevens
Austin Fontenot
J. E. Stout
Sybil Fullerton

Asst. Secretary
Agri-Business
Nathan Cain

L-1




I-8

therein; to transmit annually, on or before the first day of February, a
report to the Secretary of Corrections which includes statistical and
other data with respect to determinations and work of the Board for the
preceding calendar year and research studies which the Board may make

of sentencing, parole, or related functions, and recommendations of legis-
lation to further improve the parole system of the state; to apply to
district courts to issue subpoenas, compel the attendance of witnesses,
the production of books, papers and other documents pertinent to the sub-
ject of its inquiries; to take testimony under oath, either at a hearing
or by deposition; and to pay all costs in connection with the Board's
hearings; to consider all pertinent information with respect to each
prisoner within one year after his admission to any penal or correctional
institution in this state, and thereafter, at such other intervals as it
may determine, which information shall be a part of the inmate's consoli-
dated record, and which shall include the circumstances of his defense,
his previous social history and criminal record, his conduct, employment,
and attitude in prison and any reports of physical and mental examinations
which have been made; and to adopt such rules not inconsistent with laws
as it deems necessary and proper, with respect to the eligibility of
prisoners for parole, the conduct of parole hearings and conditions im-
posed upon parolees.

Division of Probation and Parole

The Division of Probation and Parole is responsible for the supervision
of all adult offenders on probation, parole, or work-release. The Divi-
sion provides services for all felony cases and those misdemeanor cases
with sentences in excess of 90 days, excluding criminal neglect of family
(non-support). The Division is charged by statute to conduct a pre-
sentence or postsentence investigation on every felony; a presentence
investigation on every misdemeanor with potential sentence in excess of
90 days (if ordered by the court); a preparole on every inmate before
eligibility for parole consideration; a clemency investigation on every
application to the Board of Pardons; and a clemency investigation on
every tirst offender felon applying directly to the Guvernor. for pardon.
The Division of Probation and Parole is divided into four areas and 13
districts.




CHAPTER II

PRELIMINARY DISPOSITIONS

Historical Origins of Parole

) The historical foundations of modern parole 1ie in English penal
practices dating back as far as the 17th century.1 Beginning in 1617,
reprieves and stays of execution were granted to persons convicted of
certain crimes who were strong enough to be employed in the colonies.
From that time on, "transportation" to America of pardoned felons, on
condition that they not return to England until their sentences had ex-
pired, was an integral feature of the English penal system.

As the practice ultimately developed, the Government gave a con-
tractor or shipmaster "property in service" of the prisoner until expira-
tion of his full term. When the felon arrived in the colonies, his
services were sold by the contractor to the highest bidder and the con-
vict became his new master's indentured servant for the remainder of his
term,

After America won her independence, the practice of transportation
continued, but prisoners were sent to Australia rather than to the Ameri-
can colonies and the Government retained control of them and assumed
responsibility for their behavior and welfare. The governor of the penal
settlement was given authority to grant "tickets-of-leave," awarding
prisoners conditional freedom for good conduct, meritorius service or for
purposes of mawiage.2 After 1821, prisoners were required to serve
specific portions of their sentences before they were eligible for a
ticket-of-leave. The Austfa]ians also experimented with a system of
granting marks as a form of wages given in exchange for labor and good

conduct.
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But as more free settlers moyed to Australia, criticism of the
transportation policy increased. In response, the Government began to
select candidates for transportation more carefully, requiring that they
undergo a period of training and discipline in English prisons before
being transported. This effort fai1ed; resulting in 1867 1in the demise
of the system of transportation, but this experiment marked the first
attempt to use experts to select prisoners for conditional release who
had profited from a training program.

The English Penal Servitude Act of 1853 institutionalized the use
of the ticket-of-leave for prisoners convicted in England and Ireland,
specified the proportion of his sentence a prisoner was required to
serve before becoming eligible for a ticket-of-leave, and fixed a range
of years within which a person with a particular sentence could be con-
ditionally re]eased.3 For instance, those who had sentences of seven to
ten years were eligible for ticket-of-leave after having seryed four but
not more than six years. This last feature of the scheme was the fore-
runner of the modern indeterminate sentence.

A fundamental premise of the Seryitude Act of 1853 was that the
programs conducted in the prisons would be reformative and that prisoners
selected for ticket-of-leave would have shown definite proof of having
profited by their training. Public concern that this underlying assump-
tion was false prompted the appointment of a Royal Commission in 1862,
which recommended that prisoners released on ticket-of-leaye be supervised
after their return to the community, a measure that had been previously
employed in the Irish penal system at the urging of Sir William Crofton.
This practice was adopted, and thus, by the middie of the 19th century,

the English system incorporated all the essential elements of modern parole.
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The classic definition of parole was provided in the Attorney
General's Survey of Release Procedures in 1939 as "release of an offender
from a penal or correctional institution after he has served a portion
of his sentence, under the continued custody of the state and under con-
ditions that permit his reincarceration in the event of misbehavior."4

Development of Parole in the United States

The measures out of which parole developed in the United States
are the laws modeled on the ticket-of-leave and passed by the various
states, beginning with New York in 1816, shortening the term of imprison-
ment as a reward for good conduct and seeking to mitigate the harshness
of criminal sanctions. Such releases were always accompanied by some
sort of agreement between the prisoner and the releasing authority speci-
fying certain conditions to be followed by the releasee and providing that
he could be returned to the institution if the conditions were vioTated.5
Some states appended a program of supervision of released prisoners to
their systems, this function at first being accomplished by volunteers
and Tater by specialized officers trained for that purpose.

During the last quarter of the 19th century and the first part of
ihe 20th century, these early forms of conditional release eyolved into
parole, as part of an integrated system based upon a new penal philosophy
first advocated by the Scottish philosopher George Combs, when he visited
the United States in 1839. This philosophy has dominated American cor-
rections ever since. In one of his lectures, Combs said:

...If the principles which I advocate shall ever be
adopted, the sentence of the criminal judge, on conviction

of a crime, would simply be one of finding the individual

has committed a certain offense and is not fit to live in

society, and therefore granting warrant for his transmis-

sion to a penitentiary to be there confined, instructed,
and employed until Tiberated in due course of law.
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The process of 1iberation would then become one of

the greatest importance, There should be official inspec-

tors of penitentiaries invested with some of the powers of

court, sitting at regular intervals and proceeding accord-

ing to fixed rules. They should be authorized to receive

applications for liberation at all their sessions and to

grant the prayer of them on being satisfied that such a

thorough change had been effected in the mental condition

of the prisoner thuat he might safely be permitted to re-

sume his place in society.

Until this conviction was produced upon examination

of his disposition, of his attainment, in knowledge of his

acquired skills, or some useful employment of his habits

of industry, and, in short, of his general qualifications

to provide for his own support, to restrain his criminal

propensities from committing abuses and to act the part of

a useful citizen, he should be retained as an inmate of

the penitentiary./6/

Zebulon R. Brockway is credited with instigating the passage of
the first indeterminate sentencing law in Michigan in 1869, but it was
declared unconstitutional in 1899. . However, Brockway became Superinten-
dant at the Elmira Reformatory and succeeded in having an indeterminate
sentence law adopted in New York as well. It appears that Brockway, like
Combs, viewed indeterminancy as a means of isolating the criminal from
society57 they viewed criminal tendencies as illnesses and believed the
convict should stay in prison until his keepers or other officials decided
he was “cured" or rehabiTitated.S Conversely, it was felt that the pri-
soner should be confined only so Tong as he was a threat to society.9

towever, very shortly this early preventive confinement rationale
for indeterminate sentencing was subtly replaced by another justification,
assigning to penal establishments a much more ambitious purpose. Rather
than merely seeking to confine the prisoner until he had reformed, pri-
sons were expected 0 actually bring about his reformation.]o This move-
ment gained impetus from the growth of knowledge in the behavioral sciences,

which seemed to hold the promise of explaining and controlling human conduct.

11
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An incyreased understanding of the motivations of criminal conduct also
underlay the notion that a trained parole board could judge the optimi-
mum time of release of a prisoner who was benefitting from rehabiiitation
programs while incarcerated. The thrust of the indeterminate sentence-
parole system, then, has been to make the punishment fit the criminal
rathe: than the crime.

In its purest form, the indeterminate sentence is abso1ute1y in-
definite: the law authorizes imprisonment of the offender for 1ife re-
gardless of the nature of the crime, and he is released by the parole
decision-making authority only when it determines that he has been
"rehabilitated."]z However, legislatures have often limited this extreme
discretion and countless variations of the indeterminate sentence were
adopted by various jurisdictions. The most common form of indeterminate
sentence bearing close resemblance to the classic model is one authorizing
the judge, within certain Timits, to impose a sentence with a stated mini-
mum and maximum number of years; the parole board is free to release the
prisoner at any t{me after expiration of the minimum term, but it cannot

hold him beyond the maximum term.]3

A slightly different arrangement,
accomplishing essentially the same result while somewhat Timiting judicial
discretion, allows the judge, within Timits, to set a maximum term but
establishes parole release eligibility at a certain proportion of the maxi-
mum sentence, typically one-third or one-four‘th.14

By 1901, parole lews had been enacted in twenty states, and by 1970,
every state had incorporated parole into its correctional system.]5

Parole in Louisiana

Louisiana's first parole law, adopted in 1914, authorized the Gov-

ernor, upon recommendation of the Board of Control of the state penitentiary,
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to parole any first offender at any time after he had served at least one
year of his sentence. Ineligible for parole consideration were persons
conyicted of tréason, arson, rape, attempted rape, or crime against nature,.‘6

In 1916, the Legislature passed an indeterminate sentence law and
created a three-member Board of Parole appointed by the Governor with full
power to parole those serving an indeterminate sentence after they had
completed their minimum sentence. The indeterminate sentence law as it
existed in 1926 authorized the judge to impose a sentence with a minimum
term not less than the minimum term set by the Legislature for the crime
or more than two-thirds of the maximum set by law and a maximum term not
greater than the maximum set by Taw.

The Board of Parole was abolished in 1940 and its functions trans-
ferred to the Department of Public Welfare. The Commissioner of Public
Welfare was given final authority to grant or revoke parole, and he appointed
a2 parole committee within the Department to recommend to him action on all
parole app]ications.]7

In 1942, a new Board of Parole was created, consisting of the Com-
missioner of Public Welfare or his representative, the Attorney General or
his representatiye and the trial judge or his successor. The sentencing
Jaw allowing the trial judge to set the minimum and maximum sentence was
replaced by one automatically setting the minimum sentence (and parole
eligibility) at one-third of the maximum sentence imposed in most cases.
This provision is still in force in Louisiana.

The size of the parole board was increased in 1952 to five members,
three of whom were appointed by the Governor. The Commissioner of Public

Welfare or his representative and the Attorney General or his representative

continued to occupy the remaining positions. In 1956, an independent Board

°



11-7

of Parole was created, consisting of five members appointed by the Goyernor
to terms concurrent with that of the Governor.

Finally, in 1968, a new parole law patterned after an American
Correctional Association model was passed as part of a correctional pack-
age. It established a full-time Board of Parole consisting of five members
appointed by the Governor, four of whom were to serve six-year staggered
terms while the fifth member, the Director of Corrections and ex-officio
chairman, was to serve a four-year term concurrent with that of the ap-
pointing Governor. This provision still governs the structure of the Board
of Parole except that a 1972 amendment vemoved the Director of Corrections
from the Board and provided that the Governor appoint a Board chairman.

The law establishes no qualification criteria for parole board membership.

Nearly a majority of the states (23) by 1976 had concurred in
Louisiana's decision to have a five-member parole board and the increase
in the number of jurisdictions having boards of this size from 16 1in 1966
indicates a trend in this direction.18 Also, the vast majority of the
states (40) provide for appointment of paroling authorities by the Governor.
More st;tes (17) have chosen six-year terms of office for parole board
members than any other term, although nearly as many (16) assign members
four-year te)rms.]9

Traditionally, parole decision-making has been structured in three
distinct models. The first is the institutional model, which places
authority to release inmates in the hands of the staff of correctional
institutions. The advantage of this arrangement is that it entrusts
decision-making to those individuals most familiar with the inmate and
permits the development of a consistent decision-making policy regarding

the individual offender. However, the disadvantages of the model in the




11-8

reduced yisibility of decision-making and the tendency to allow institu-
tional concerns such as overcrowding and discip]ine to overshadow concern
for the welfare of inmates and society have led all of the states to aban-
don the institutional mode1 ., 20
The second structure, employed in half of the states in 1976, is
the autonomous parole board which exists as an independent agency. It
was created to avoid the dangers of the institutional model and to increase
the objectivity of the parole decision. However, the autonomous parole
board has been criticized as being too far from the institution to appre-
ciate the subtleties of the cases or the needs of the institution, too
sensitive to the public secter, and as leading to the appointment of un-
knowledgeable, inexperienced and incompetent board members.ZI
The response to these deficiencies in the institutional and autono-
mous boards has been the establishment of the consclidation model in 25
states, including Louisiana. This structure, séeking to combine the best
features of the two predecessors, places an independent parole board within
the larger corrections department where it may at least theoretically be
independent of the control of the insiitution while being sensitive to its
needs.22
At this point, it may be helpful to briefly review the operations
of the Louisiana Board of Parole before going into a more detailed analysis
of specific features of the system. The Board is required by law to meet
once a month at each of the adult correctional institutions in the state

23

and at such other times as the chairman may determine. Hearings are

held before the entire board and approximately 20 hearings are held on a

24

typical day. The members are authorized to determine, within the

eligibility limits established by law, the time and conditions of release
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on parole of any person convicted of a felony and sentenced te imprison-

25

ment in any correctional institution in Louisiana. Certain persons

26

are ineligible for parole because of the nature of their crime. Per-

sons who are eligible for parole must serve one-third of their sentences

before they may be considered for reTease.27

An exception to this require-~
ment applies to first offenders who have never previously been convicted
of a felony and who have been sentenced to less than five years in prison.
Such persons may be paroled at any time during their terms, but only after
the Board has notified the sentencing judge at least ten days before the
release hearing.28
Louisiana law requires the Board of Parole to "consider all per-
tinent information with respect to each prisoner who is incarcerated in
any penal or correctional institution in the state, at least one month
prior to the parole eligible date and thereafter at such intervals as it

may determine...."29

By Board of Parole rule, inmates are automatically
docketed for a parole hearing shortly before the expiration of one-third
of their sentences, although as a general rule, a formal hearing will be
held only after a paroie plan has been established and verified by field
1nvestigations.30
After reviewing the information contained in the inmate's parole
file, the Board of Parole conducts the parole release hearing during which
the inmate is interviewed, he is allowed to present witnesses on his behalf
and to have the assistance of counsel. Although the law requires only that
the decision to grant or deny release be made within 30 days of the hearing,31
that determination is made immediately and the inmate is informed of the
Board's decisjon. If parole is denied, the Board votes whether to re-

hear the case, and very seldom is a rehearing granted. The case js not
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thereafter brought before the Board for another hearing unless the in-

mate applies and such a hearing is granted by the Board.32

If the Board grants parole, it issues an order of parole reciting
the conditions under which the parole is granted. It also fixes a releasé
date for the prisoner, which cannot be Tater than six months after the
parole hearing or the most recent reconsideration of the prisoner's case.33
If the inmate's parole officer charges that he has violated any of the
conditions of his parole during his parole term--which is the remainder
of his sentence without any diminution for good behavior--the Board may
issue a reprimand and warning to the parolee, add additional conditions
to his parole, or order that the parolee be arrested and be given a pre-
revocation hearing. If the hearing officer at the pre-revocation hearing
concludes that there is probable cause that the parolee has violated a
condition of his parole, the Board may order the parolee returned to the
institution from which he was paroled to awaif the final hearing by the
Parole Board to determine whether his parole should be finally revoked.34
The final revocation hearing must be held within 30 days of the parolee's

return to prison.35

If the Board of Parole finds that the parolee has
failed without satisfactory excuse to comply with a condition of his
parole or that there has been a violation of a condition involying the
commission of another felony or misconduct indicating a QUBstantial risk
that the parolee will commit another felony or is unwilling to comply with
his parole condition, it may order revocation of paro]e.36

Parole revocation is by majority vote of a quorum of the Board.37
When a person on parole is arrested, the Board of Parole has authority

to place a detainer against him, which will prevent him from making bail
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38

pending disposition of any new charges against him. Moreover, if he is

convicted in this state of a felony, his parole is revoked automatically

as of the date of his conviction.39

Regardless of the cause for revoca-
tion, a parolee whose parole is revoked is thereafter returned to the in-
stitution and must serve the balance of his sentence without credit for
time served on parole. He also forfeits all good-time earned prior to
parole up to a maximum of 180 days.40

The Nature of Parole Release Decision-Making

The foregoing narrations are intended to place the parole system

in the United States and particularly in Louisiana in some sort of histori=

cal perspective, to describe its theoretical undertones, and to chart out
in a general way the functions performed by the Board of Parole in
Louisiana. These certainly are essential steps to understanding the
nature of parole decision-making, but unless the process is seen in the
full context of the correctional system within which it operates, the
narrowed view obscures much of parole's significance.

Parole is sometimes described, particularly by its detractors,4]
as leniency or an act of grace by the State in releasing an offender be-

42

fore the expiration of his full term of imprisonment. Perhaps this

characterization was true of the early forms of conditional release out
of which parole developed, but a realistic appraisal of modern parole

43 At leasé since

requires discarding such outmoded theories and myths.
the time when parole was merged with the indeterminate sentence 1in any
one of its myriad forms by virtually every American jurisdiction, it has
served as "an additional mechanism in a unified correction system to

promote /The legislatures'7 penological and rehabilitative purposes._"44




Today, parole has become "an integral component of the corrections pro-

cess,"45 and was responsible in 1974 for release of 64 percent of tre

persons leaving adult prisons and reformatories in the United States.46
In Louisiana, over 64 percent of the adults released from correctional
institutions in fiscal year 1975-1976 were paro1ed.47 0f the 36 percent
who were released by expiration of their sentences less any good-time
they earned, the vast majority was eligible for parole but was expressly
denied release by the Board of Parole after a hearing. Moreover, since

48

97 percent of all inmates will eventually be released,  parole release

and subsequent supervision serve to a great extent as a means of public

protection.49

Judges are acutely aware of parole laws and consider parole eligi-
bility when imposing sentences on offenders.so Because American prison
sentences are quite long, and because of the great costs of building and

staffing penal institutions compared to the costs of superyising an offen-

51 52

der who is on parole,”  pre-expiration release has become institutionalized,

In fact, "/r/elease on parole has come to be essential to the administra-

tion of post~conviction ju‘stice."s3

In short, no one who understands the
post-conviction criminal justice system expects most offenders to serve
the full sentence assigned to them by the judge; nor could the state
governments afford to hold persons in prison for the lengthy terms for
which they have been sentenced. As noted by the Task Force on Corrections
of the President's Commission on Law Enforcement and the Administration

of Justice (hereinafter referred to as Task Force), today judges and
parole boards are expected to exercise discretion to determine the proper

sentence based upon the characteristics of the individual. The Tegal maxi-

mum is not the norm. Parole should not be considered any more a matter
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of grace than any sentence which is less than the maximum provided for

c
by statute.°4

The United States Supreme Court stated in Morrissey v. Brewer:55

During the past 60 years, the practice of releasing
prisoners on parole before the end of their sentences has
become an integral part of the penological system. Rather
than being an ad hoc exercise of clemency, parole is an

. established variation on imprisonment of convicted criminals.
Its purpose is to help individuals reintegrate into society
as constructive individuals as soon as they are able, with-
out being confined for the full term of the sentence imposed.
It also serves to alleviate the costs to society of keeping
an individual in prison./56/

Thus, as the system has developed, the parole board, using one
standard or another, has been assigned the duty of deciding within certain
Timits how much time an offender wiil serve in prison; The parote function
can therefore only realistically be considered as part of the sentencing

process, in that the decision as to how long a person will serve in pri-

son is divided between the judge and the parole board.57

To underscore the importance of this realization, we quote from
several authorities on this point:

For the defendant before a sentencing or a prisoner
before the Parole Board, the stakes are exactly the same;
on the one hand, freedom to remain in or return to society
and on the other, incarceration in prison....If the func-
tions of judge and parole board under these arrangements
are viewed objectively, the parole release proceeding in
New York, as elsewhere, does seem in practical effect to
be an extension of the sentencing process..../58/

Correctional administrators...often determine, to
a greater extent than the court, the actual sentence to be
served. When a court imposes a sentence of confinement,
the parole board will decide the length of time actually
served 1in confinement./59/

Determining when during the offender's term he
shall be released approximates the judicial setting of
a term of imprisonment. The only difference is the time
of the determination..../60/
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Decisions by parole boards have many similarities
with judicial decisions in sentencing. However, it must
be noted that parole decisions can apply only to persons
who have been sentenced to prison, whereas the courts
decide whether prison is, in their view, necessary in
each case./61/

As a noted author in the field of corrections has
observed, "to limit an analysis of sentencing to what
goes on in courtrooms would be to play games with words."

162/
Parole is sentencing./63/

Because of its integral connection with indeter-
minate sentencing, parole is the focus of modern penology.

/64/
The immediate significance for the purposes of this study in lo-
cating parol. s place in the correctional puzzle is that it highlights

0 s

' 3 A ol 1 1 .
parole's importance and seriousness ana maxes Ciedr that 1t is

el

type of
deferred sentencing and also, therefore, an element of the sanctioning
system established to enforce the criminal Taw. Both of these themes

will be developed in the upcoming chapters.
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CHAPTER 111

DUE PROCESS, THE COURTS AND
PROCEDURAL SAFEGUARDS IN PAROLE DECISION-MAKING

The Anglo-American legal tradition demands that when the govern-
ment deals with its citizens, it must adhere to certain prescribed forms
to insure that the individual receives fair treatment. This principle is
incorporated in the Fifth Amendment (applying to the federal government)
and the Fourteenth Amendment (applying to state government) to the United
States Constitution, prohibiting deprivation of 1ife, 1iberty or property
without “due process of law."

Due process is an amorphous concept and, as it has been defined by
the United States Supreme Court, requires that government refrain from
penalizing any individual by using a procedure that denies "fundamental

fairness, shocking to the universal sense of justice.“1

C1ear1y,_govern—
ment cannot, consistent with due process, arrest a person and incarcerate
him indefinitely without conducting some sort of trial to determine his
guilt. However, the answers to the more subtle questions which have been
addressed through the years to the Supreme Court, Tike whether due process
requires that a criminal defendant be provided with counsel at trial, or
whether he has the right to cross-examine witnesses against him, are es-
sentially policy questions of what is "fair" under the circumstances; and
not infrequently a court will decide that the legal system has evolved

since an earlier case was decided and that a particular safeguard that had

been held not to be required by fundamental fairness has since become one

of the procedures required to cbmply with due process.2

For many years the paroling process was considered to be beyond the
pale of judicial scrutiny and not subject to the requirements of due process.

As stated by one source, "One of the most striking aspects of the traditional
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parole release process has been the virtual unreviewability of parole
board decisions affecting the substantial personal rights of prisoners."3

To begin with, despite its functional similarity to the sentencing
process, the Supreme Court has failed to analogize parole to sentencing.
This 1is so even though the Court has held that, when a person is placed
on probation and his sentencing deferred, he has a righf to the same
procedural protections afforded to those being sentenced when his proba-
tion is revoked.4 However, even if parole decisions were clothed with
the formalities of sentencing, due process would require that counsel be
afforded the parolee and that no other procedural forms be 1’oﬂowed.‘5 As
will be discussed later, this arrangement may not constitute the most
beneficial form of procedure at parole decisions.

When the courts have refused to mandate that due process be ap-
plied to parole decisions, they have relied on several theories. The
first was the "grace" theory. It assumes that the prisoner has been de-
prived of his Tiberty by due process of law and that the decision to deny
him early release is mere1y an act of grace, which the state need not sur-

round by any procedural safeguards aszuring fairness.6

Thus, the Supreme

Court distinguished between rights and privileges, applying due process

only where rights were at stake, reasoning that a benefit that the state

was not required to grant could be withheld in any manner the state might

direct.7
As was noted earlier, this theory as it applies to parole no longer

has any practical validity; parole is too firmly entrenched a facet of

the criminal justice system to be regarded as a mere privi]ege.g

More importantly, the United States Supreme Court hasAabandoned

the right/privilege dichotomy and replaced with a more flexible due
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process standard. As enunciated in Goldberg v. Ke11y,9 which involved
10

welfare benefits, and Board of Regents v. Roth,’'~ involving public em-

ployees, the test is as follows: It must first be determined that an
individual possesses a 1iberty or property interest within the meaning
of the Fourteenth Amendment. If he does, the process that is due him
(i.e., what procedures are required to deprive him of the interest) is
determined by weighing the potential loss to the individual by an ad-
verse decision against the Government's need for expeditious adjudica-
tion.

It did not take long for the Court to apply this new standard to

11

the parole process. In Morrissey v. Brewer, = after stating that parole

revocation is not part of a criminal prosecution and therefore does not
require provision of all of the procedural rights available to a defendant
at trial, Chief Justice Burger, writing for the Court, nonetheless con-
cluded that the liberty of the parolee, a]fhough conditional, “includes
many of the core values of unqualified liberty and its termination in-

s.“12 The Court

flicts 'grievous loss' on the parolee and often on other
then concluded that the liberty involved was protected by the Fourteenth
Amendment.

The next step in the Court's analysis was to weigh the state's
interest in a summary proceeding against that of the inmate. It concluded
that what was needed was "an informal hearing structured to assure that
the finding of a parcle violation will be based on verified facts and
that the exercise of discretion will be informed by an accurate knowledge

ul3

of the parolee's behavior. The procedures specified as necessary for

parole revocation are the following:
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(1) A pre-revocation hearing near the place of the
alleged parole violation as promptly as conven-
ient after arrest of the parolee, held by a
neutral hearing officer (not the parole officer
involved in the case) to determine whether
there is probable cause that the parolee com-
mitted acts constituting a violation of his
parole conditions. The parolee must be given
notice of the time, place and purpose of the
hearing and the charges against him. He may
bring Tetters, documents, or individuals to give
relevant information to the hearing officer. On
request of the parolee, a person who has given
adverse information on which the revocation is
based must be made available for questioning in
his presence, unless the hearing officer deter-
mines that he is an informant and would be sub-
jected to risk of harm if his identify were
disclosed. The hearing officer is required to
make a summary of what occurs at the hearing and
to determine whether there is probable cause to
hold the parolee for the final decision of the
parole board on revocation.

(2) A final revocation hearing at which the parole
board determines whether parole is to be revoked.
The parolee must have an opportunity to be heard
and to show that he did not violate the condi-
tions, or, if he did, that circumstances in miti-
gation suggest that the violation does not warrant
revocation. The hearing must occur reasonably
soon after the parolee is taken into custody.
The following procedures must be followed at the
final revocation hearing:

(a) written notice of claimed violations of
parole;

(b) disclosure to the parolee of the evidence
against him;

(c) opportunity to be heard in person and to
present witnesses and documentary evidence;

(d) the right to confront and cross-examine
adverse witnesses (unless the hearing of-
ficer specifically finds good cause for
not allowing confrontation);

(e) a "neutral and detached" hearing body such
as a traditional parole board;

(f) a written statement by the factfinders as
to the evidence relied on and the reasons
for revoking parole./14/




I11-5

The Morrissey court also shattered a second traditional justifi-
cation for exempting parole authorities from following regular procedures.

This parens patriae or "rehabilitative expertise" theory rested on the

notion that the parole board's interests in the inmate's rehabilitation
were identical to those of the inmate and that the absence of any adver-
sary interests eliminated the need for due process safeguards. Moreover,
the reasoning continued, parole boards possess administrative expertise
in evaluating "nonlegal" factors indicating whether the inmate has been
rehabi]itated.15
Putting aside for the moment any arguments that could be made at-
tacking the underlying validity of the premises of this theory, the
Supreme Court has concluded that any differences in the nature of parole
decisions do not excuse parole boards from following regular procedures.
The first decision to this effect was In re Gault, injecting due process

into juvenile proceedings, whose workings had previously been protected

by the parens patriae theory. In Morrissey, while recognizing that part

of the determination at parole revocation is predictive and discretionary,

the Court stated that such prediction and discretion is, of necessity,

based on certain factual findings. Thus, due process was applicable

despite the expertise of the parole board and the discretionary nature

of their ultimate decision. '
The next year the Supreme Court handed down its decision in

Gagnon v. Scarpe11i,]7 holding that the same procedural requisites re-

quired in parole revocation were applicable in probation revocation.
The Court also considered the issue of whether a parolee had the right
to the presence of counsel at revocation proceedings. It concluded that

under certain circumstances, when a parolee has a colorable claim that
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he has not committed the alleged yiolation of his parole or probation or
if he admits his violation but there are substantial reasons which justi-
fied or mitigated the violation and make revocation inappropriate and the
reasons are complex or otherwise difficult to develop, he may have a
right to counsel particularly if the parolee or probationer has diffi-
culty speaking effectively for himself.

The Rules and Regulations of the Louisiana Board of Parole in-

corporate the requirements of Morrissey and Gagnon into the revocation
18

procedures’” and the Board appears to be following the prescribed rules.

So, for the last several years, due process has been operating at
that point of the parole process where the determination is made whether
an inmate who has been granted parole will be returned to prison because
of misconduct while on superyision. The Supreme Court has not, however,
considered yet what procedures are required at the more crucial parole
release decision. It would seem that since Morrissey destroyed the theo-
retical foundations upon which the policy of judicial non-intervention
in parole affairs rested, it would seem obyious that some process is due
in parole release decision-making.

One distinction has sometimes been made between parole revocation
and the parole release decision. Parole revocation involves the loss
of conditional freedom that has already been enjoyed by the parolee; an
adverse parole release decision deprives the inmate of the prospect of

19

future conditional freedom. But, once again, this seems to be a dis-

tinction without substance because the same Tnteresﬁ,‘conditional liberty,
is at stake at release and at reyocation, and the loss occasioned by denial
of release is no more "grievous" than loss resulting from revocation.zo

Moreover, other cases have recognized the need for due process safeguards




I11-7

even when the interest under consideration is not presently enjoyed.z1

22

In the recent case of Wolff v. McDonnell,”™ the United States Supreme

Court recognized the right of a prisoner to some due process safeguards
before prison authorities may deprive him of good-time or otharwise
punish him. This decision underscores the Court's new policy of not
allowing an "iron curtain /To be/ drawn between the Constitution and the
prisons of the countryQZS

Most courts considering the issue (including two United States
circuit courts of appeal) have held that due process extends to release

24

hearings,“’ although a substantial number (inciuding two United States

circuit courts of appeal) have determined that due process is not ap-

plicable.??

The Fifth Circuit Court of Appeals, which has jurisdiction
over federal appeals from Louisiana, appears to have concluded that
denial of parole does not constitute a “grievous loss" within the legal
meaning of that term and has therefore not mandated infusion of due

process into parole release heam‘ngs.26

The Louisiana Supreme Court
has never considered the issue of due process protections at parole re-
lease hearings. However, it did deny a writ application seeking review
of a judgment refusing to order the Board of Parole to furnish an inmate
with reasons he was denied paro1e.27 A writ denial does not constitute
an expression of opinion on the merits of a case.

What the courts decide is required by due process‘is, of course,
not dispositive of the issues before the Commission. These matters have
been explored only to facilitate a fuller understanding of the question:
"As a matter of policy, what procedures should be followed at the parole

release hearing?" It is helpful to know what procedures courts have felt

are necessary to constitute minimal fairness and these decisions will be
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discussed below, and the Commission should be aware that a Supreme Court
decision 1in the foreseeable future mandating certain procedural safe-
guards is a 1ikely eventuality. But the Commission's ultimate position
on the issue of release procedures should be based upon which po]iéies
will promote optimal functioning of the decision-making process.
Regardless of the good intentions and solid character of the mem-
bers of the parole board, it is alien to our legal processes to have
decisions of the magnitude of those involved here shrouded in enigmatic
secrecy. Moreover, because 97 percent of those persons who are imprisoned
eventually are released and the yast majority of these come into contact
with parole authorities at least once, it is of great importance that
parole procedures be inherently fair and that they are surrounded by the

]'28

appearance of fairness as wel It is essential that an inmate see his

parole hearing as a fair, open, unhurried procedure at which he is given
the opportunity to understand the factors determining the board's decision,
to confront the evidence relied on, and to discuss with the members of

the board what actions he must take to secure their favorable action in
the future.

The parole system is an enlightened effort on the
part of society to rehabilitate convicted criminals. Cer-
tainly no circumstances could further that purpose to a
greater extent than a firm pelief on the part of such of-
fenders in ‘the impartial, unhurried, objective and thorough
processes of the machinery of law, and hardly any circum~
stances could with greater effect impede progress toward
the desired end than a belief on their part that the ma-
chinery of the law is arbitrary, technical, too busy, or
impervious to the facts,/29/

And a person who receives what he considers unfair treatment from correc-
tional authorities is 1ikely to become a difficuit subject for rehabilita-

tion.30
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At the same time, of course, the nature of the parole release
proceeding is quite different from that of a public trial and the nature
of the decision-making calls for 1imits on the procedural form that is
imposed at such hearings.

1. Parole Reiease Hearing

Every inmate should be afforded a parole release hearing within
one year of his admission to the penal institution or at Teast 30 days
before his parole eligibility date, whicheyer is first, and a presumptive
release date should be set by the Board of Parole, assuming good conduct
by the parolee. If the inmate is not released at his first hearing,
another hearing should be held once a year to determine whether the
parolee's conduct meets the Board’s expectations so that the presumptive
date is still valid. '

One of the most frequently heard criticisms of the paro]e'process
is the uncertainty surrounding the time the 1nmate will be released and
as to what js expected of him while he is incarcerated in order to receive
favorable parole consideration. The frustration and anxiety caused the
inmate is felt by many observers to be counter-productive in terms of
institutional management and the correctional process and to discourage
rather than foster rehabilitation, as well as creating hardship in making
it impossible for inmates and their families to plan their h‘ves,31

The National Advisory Commission on Criminal Justice Standards
and Goals (hereinafter referred to as the National Advisory Commission)
states:

The Tonger an offender is subjected to absolute

discretion, the more frustrated and dependant he becomes,
making his reintegration into society more difficult./32/
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A parole release hearing, considered to be "the most basic due
process night,"33 constitutes an excellent opportunity for the parole
board to obtain information not contained in the files and verify infor-
mation that is in the file, for the prisoner to dispute the reliability
of fnformation, to enhance the treatment process through educatien and
encouragement, and, if release is not to be immediate, to discuss a 1ikely
date of release and the type of behayior expected of the inmate,

The National Advisory Commission recommended that hearings should
be scheduled within oné year after the inmate is received at the insti-

tution.34

If participation in particular programs or other achievements
are expected by the parole board to set a presumptive parole date, the
National Advisory Commission ‘indicated that this information should be
imparted to the inmate at the hearing.

Likewise, the Louisiana Commission on Law Enforcement's Criminal

Justice Standards and Goals on Adult Corrections (hereinafter referred to
as the Louisiana Commission oh Law Enforcement) has recommended that hear-

ings be scheduled with inmates within one year after they are received at

35

the institution. The Standards for Adult Parole Authorities of ﬁhe Com-

mission on Accreditation for Corrections (hereinafter referred to as the
Commission on Accreditation) state that offenders should be scheduled
automatically for hearing and review by the parole authority when they

are ¥irst legally eligible for parole consideration or within one year
after being received, at which time the authority should explain its parole
criteria to the inmate. The standards also suggest that a tentative re-
lease date be set at this first hearihg, or if it is impossible to set

such a date that a subsequent hearing be held within one year for that

purpose.36
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The United States Parole Commission in June, 1977, adopted a policy
of conducting the initial parole hearing within 120 days of the prisoner's
reception at a federal.institution in the case of every senterice under
seven years, and of setting a presumptive release date following the

hearing.37

Dorothy Parker, United States Parole Commissioner, has even
more recently suggested that presumptive release dates be set within 60
days. The advantages cited by the Commission for their new procedure are:
"(1) The reduction of unnecessary uncertainty on the part of the prisoner,
(2) More efficient and equitable decision-making and (3) More certain
punishment for the purpose of deterring potential offenders.“38 In sum,
the proposal would bring the advantages of certainty in the setting of
actual prison terms, without abandoning the ability to refine and control
the appropriate outcome of each case in thc interests of consistency and
fairness.

From its observations of the hearing practice in Louisiana,_the
staff has been impressed by the present parole board's effort in most
cases to put the inmate at ease, to discuss his~case with him, and to ex-
press an interest in the inmate personally. At the same time, there seems
to be a need to give some more specific indication at an earlier date of
the Tikelihood of parole and of what conduct and participation in what
programs, if any, the inmate is expected to undertake if he is to be re-
leased. Incorporation of these additional procedures into the parole
process would harmonize with the board's policy of using the parole hear-
ing as a therapeutic device to further the inmate's rehabi]ftation,Sg

One problem with implementing this recommendation is that the

Board of Parole is already quite busy conducting hearings as they pre~

sently are held. Requiring that every inmate be interyiewed during his
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first year of incarceration and again annually to review conduct would im-
pose an even heavier caseload burden on the Board of Parole. A solution
to this problem would be to create a corps of three hearing examiners

who could individually conduct hearings in place of the Board of Parole.
These examiners would be fully responsible to the Board of Parole and would
be members of its staff. The full Board of Parole should conduct an in-
mate's first hearing, and subsequent hearings should be the responsibility
of the hearing examiners, with a right of appeé] of an adverse decision

to the full Board of Parole. The United States Parole Commission and
several states have adopted a hearing examiner system in which the board
itself serves only in a policy-making and appellate role, and the National
Advisory Commission has recommended use of hearing examiners where the
volume of cases warrants 1t.40

The parole hearing should be unhurried and should Tast long enough
to foster a meaningful dialogue between the board and the inmate. The
National Adyisory Commission recommends that no more than 20 cases be
heard in one day?] while the Commission on Accreditation suggests a maxi-
mum of 15.42 At present, Louisiana's board conducts about 20 cases on an
average day.

It is impossible to legislate concerning a matter 1ike the length
of hearings or the number of hearings per day because each indiyidual will
require a different amount of time, and it is 1ikely that all hearings
will be meaningful and there will be sufficient time allocated to each in-
dividual if the above recommendations regarding early hearings, presumptive
release dates and hearing examiners are adopted. However, the Commission
should make an administrative recommendation to the Board of Parole that

no more than 20 hearings be held in any one day.
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2. Reasons for Denial

When the Board of Parole denies parole, it should immediately in-
form the inmate of the fact of the denial and, using a short printed form,
give the reasons for denjal. Within 30 days, the Board of Parole shiould
send a detailed, individualized explanation of the grounds‘for the denial
and the facts upon which the denial is based. The detailed explanation
should also include thé presumptive date of parole re]éase, |

The purpose for a statement of reasons is to protect against actual
or apparent arbitrary parole denials and to promote careful consideration
by the Board of Parole of factors relevant in determining whether to grant
parole. A statement also aids in establishing a body of precedents which
would promote consistency in future board decisions and promotes rehabili-
tation by indicating how the inmate can improve his behayior and thereby |

43

increase his chances for release. Virtually all of the cases holding

that due process applies at parole release hearings find that one of the

elements of the process that is due is informing the prisoner of the rea-

a4 The Board of Directors of the National Council on

Crime and Delinquency (NCCD) has also urged adoption of such a ru]e,45 as

sons for denial.

has the dean of administrative law in America, Kenneth Culp Davis. Profes-
sor Davis stated:
How could a board member have less incentiye to avoid

prejudice or undue haste than by a system in which no one,

not even his colleagues, can ever know why he.voted as he

did? Even complete irrationality of a vote can neyer be dis-

covered. Should any man, even a good man, be unnecessarily

trusted with such uncontrolled discretionary power?/46/

A vecent Report to the House of Delegates of the American Bar As-
sociation by the American Bar Association Commission on Correctional

Facilities and Services {hereinafter referred to as ABA Commissiaqn)
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recommends that the parole board furnish written reasons for denia1,47

as do the standards of the Commission on Accreditation,48

The Louisiana Board of Parole presently informs inmates of its

decisions immediately after their hearings. This is a commendable practice

because delay in receiving notice can lower morale, appear unfair and

beget disrespect for the system.49

However, the reasons for denial
presently given, while certainly preferable to silence, are conclusory

and not very helpful in informing the inmate of the true basis of the deci-
sion or what he must do to improve his chances in the future. ‘This is the

purpose served by the recommended Tonger statement to be sent to the inmate

| within 30 days of the hearing. The'Nationa1 Advisory Commission recommends

that the reasons for the decision should be specified "in detail and in

writing."so

The reasons should be more than pro forma and relate to the
individual's peculiar circumstances, An example of an explanation endorsed
by one court and typical of the sort that should be used and the form pre-
sently used by the Board of Parole are found in Appendix A and B..
3. Presence of Witnesses

I. is prasently Board of Parcle pelicy to allow the inmate to have
present a limited number of witnesses at his parole release hearing. This
is a salutary practice in that it enables the Board to discuss the inmate's
past conduct and future prospects with his family and close friends., The
practice comports with the standards of the Commission on Accreditation!5]
Because of the importance of this aspect of the hearing, the Commission
should recommend the statutory codification of the inmate's right to call

five witnesses, with Board of Parole discretion to allow more to be present

upon request.




of the paroling authorities to the relevant considerations.
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4., File Reyiew

One of the principal arguments for requiring parole boards to
comply with certain formalities in their decision-making is to assure
the accuracy of information upon which the decision is based. This was
one of the strongest rationales to surface in Morrissey. The parole file
contains all of the written information considered by the board in deter-
mining whether to place a prisoner on parole, including the pre-parole
report, psychiatric reports, and the prison discip]fnary report,

There is a great potential for errors, including filing mistakes
and omissions, confusion stemming from mistaken identity, reliance upon
outdated or superceded information, unsubstantiated assertiéns, and.un-

clear or unreliable psychiatric testing data.52

As pointed out by the
ABA Commission, of the means available to remedy this very real danger,
"granting the inmate access to his file appears to have the greatest
propensity for improving the decision-making process....Given the kéen
interest of the inmate in his case, on the other hand, it seems certain
that he will read his entire file and be prepared to call the attention
n53

Thereis, of course, the legitimate argument that certain informa-
tion in the file should not be revealed to the inmate. For instance,
when disclosure of the identity of those persons providing negative re-
ports might lead to retaliation, or when psychological data in the file
might be misinterpreted by the prisoner and hinder his rehabilitation,
these items should be removed from the record before it is handed over
for inspection. Wéighing the administrative burden of deletion against
the benefits to the prisoner and the whole system of disc1osure; it is

submitted that the scales tip in fayor of disclosure.




This conclusion has been reached not only by the ABA Commission
cited earlier, but by several courts incorporating file disclosure into

54

due process requirements; the National Advisory Commission,™ the

55 and the Administrative Conference of the

Commission on Accreditation,
United States.56 The National Adyisory Commission also suggests, quite
reasonably, that information withheld should be noted in the record so
that subsequent reviewers will know what information was not available
to the offender.

At present, the Louisiana Board of Parole grants the inmate no
access to his file. The inmate is told in a general way the content of
objections to his being paroled. Parts of his prior arrest and convic-
tion records and his disciplinary reports are reyiewed with him briefly,
and he has an opportunity to dispute their accuracy, but fairly often
inmates dispute vhat is contained in the file, and there is no time to
resolve the matter before the decision is made. It seems to make much
more sense to allow the inmate to review the file at his leisure before
the parole hearing and to correct false or colored information before
he is heard by the Board. |

Thus, the Commission should recommend that the inmate's file be
disclosed to him, withholding information that cou1d result in retalia-
tion by the inmate against persons giving information adverse to his
interests and psychiatric data whose disclosure may hamper the inmate's
rehabilitation, and that the file should be at the inmate's disposal
for a reasonable period of time at least 14 days before his release hear-
ing. Any information withheld from the inmate should be noted in the

record.
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5. Assistance of Counsel

Because of the low formal academic attainment of most prison in-
mates, many of the foregeing procedural safeguards will have 1ittle mean-
ing if they are not allowed to have the assistance of some other party

57 The role of

to meaningfully assist in parole release proceedings.
counsel is in information-gathering and verification, in analyzing and
rebutting evidence, and in speaking on behalf of the prisoner.- He should
be allowed to participate in the review of the prisoner's file and to
be present at the release hearing. The inmate's representative may be
a lawyer, if he can afford to hire one, a caseworker, or a member of the
institutional staff, a friend or relative or another inmate. The National
Advisory Commission has this to say about representation at parole re-
Tease hearings:

The offender's representative has the freedom to

pursue information, develop resources, and raise questions

that are difficult for an inmate in a helpless position.

To the extent that the information base can be enlarged by

representatives and issues sharpened and tested more direct-

ly, there is 1ikely to be improvement in the whole process

of parole board decisionmaking. Equally important, however,

* is the impressior of fairness given to the inmate who is
represented. Indeed in many cases it is more than simply

a feeling of fairness. It is clear that, in too many situa-

tions, the lack of ability to communicate well, to partici-

pate fully in the hearing, and to have a sense of full and

careful consideration, is extremely detrimental./58/

A 1972 study conducted of United States ParoTe Board cases on the
effect on outcome of having a representative at parole hearings attests to
the pfactica] validity of these obseryations. The study found that the
presence of a representative did improve the likelihood of a favorable
parole decision.sg The National Advisory Commission, the ABA Commission,
the Louisiana Commission on Law Enforcement and the Commission on Accredi-
tation all favor allowing representatives to be used in the parole hearing

process.
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A11 of these study groups also recognize that under certain circum-
stances the existence of a complicated set of legal issues may require

60 In this

the presence of a lawyer at the parole release proceeding.
case, if the inmate cannot afford legal counsel, he should have an attorney
appointed to represent him in the proceeding. This should occur infrequently
as the issues in question usually are not of a complex legal nature. The
standard governing the right to appointed counsel should be very similar

to the one established in Gagnon v. Scarpelli for parole revocation.

The Louisiana Board of Parole presently allows, as a mattér of
practice, the presence of counsel at parole release hearings. The Commis-
sion should recommend that the law be amended to give the inmate a statu-
tory right to retained or voluntary representation by another person and
a right to have a Tawyer appointed if complex legal issues are involved
which require expert legal advice. The Taw should make clear that the
repreéentative has a right to examine the inmate's parole file with him
and to confer with the inmate sufficiently to prepare for the hearing.

However, there appears to be one situation in whic, every inmate
being considered for parole should havé a lawyer appointed to represcnt
him if he has not retained counsel on his own behalf. It is the custom
of some district attorneys in Louisiana to appear, as a malter of nractice,
before the Board of Parole at parole release hearings to appose the
parole of any inmates being considered from their judicial districts. Be-
cause the staff was unable to Tocate any case law or Titerature directly
considering the appropriateness of this practice, a survey was taken of
all parole boards in the United States as to their policies regarding

appearance and argument by the district attorney at parole release hearings.
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The results of the survey indicated that in none of the seventeen
states thusfar responding does any district attorney appear before the

parole board on any kind of regular basis to argue cases. Three of the

-

states responding indicated that there was a specific parole board
policy against appearance by the prosecutor. Seven of the states have

a policy against the presence of either the district attorney or of
counsel for the defendant, except that in Michigan and Massachusetts

the prosecutor is allowed by law to appear in cases of 1ife sentence.

In the remaining states, there is no policy toward district attorney
appearances at parole board hearings, but the responses indicated that

in three states the prosecutor had never asked to appear and in the other
four such appearances are very infrequent. The Director of the South
Carolina Probation, Parole and Pardon Board answéred: "It is not a
practice of the state's Solicitors (District Attorneys) to appear in

any capacity at a parole hearing...." The Oklahoma response stated that
"occasionally a District Attorney may appear...," and the Administrative
Assistant of the Maine board indicated that there had been two instances
of the prosecutor appearing at a hearing during the past year. He went
on to state, “Ne would be very cautious, however, as to the conseguences
involved with prosecutors using the Board for political purposes." A
summary of the contents of the letters the staff received from parole boards
in response to its survey questionnaire is included in Appendix C.

Thus, Louisiana appears to be peculiar in its policy of regularly
allowing the prosecutor to appear at parole hearings to argue against
release of individual inmates. It is submitted that this policy is not
only ill-advised but is an affront to minimal due process.

As discussed earlier, it has not yet been clearly established that
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due process protections are applicable at parole release hearings, but
the majority of the courts considering the issue have held that due
process does apply. This seems to be the most realistic holding since
there is no meaningful difference between parole revocation and parole
release. Assuming that the state does owe the prospective parolee the
duty of treating him fairly when it decides whether to parole him, the
conclusion seems unavoidable that it must afford him the assistance of
an attorney at his release hearing if it allows its own prosecutor to
appear and argue against his re1ease.61
In the first place, the principal argument against requiring the
appointment of attorneys for indigents in every parole release case is
that parole is not an adversary process but involves an essentially

2

clinical determination by the parole board.s_ The same argument has been

used 1in other contexts to justify not applying due process,63

and the
presence of an adversary proceeding has been held to require application
of due process.64 The United States Supreme Court in Morrigsey and
Gagnon made clear that the revocation hearing is not an adversary pro-
ceeding and wantecd to avoid surrounding it with formalities that would
turn it into a trial. But, if the district attorney appears to argue
that parole should not be granted--usually by recounting the details of
the prisoner's crime and delving into his past record--the proceeding
has indeed become adversary. The prisoner-suddenly-turned-defendant
standing alone and without legal or rhetorical training or experience,
is i11-equipped to match the wits of a trained prosecutor. To call such
a procedure unfair is an understatement.

The following excerpt from the Supreme Court's opinion in Gagnon

is particularly compelling:
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In a criminal trial, the State is represented by
a prosecutor; formal rules of evidence are in force; a
defendant, enjoys a number of procedural rights which
may be lost if not timely raised; and, in a jury trial,
a defendant must make a presentation understandable to
untrained jurors. In short, a criminal trial under our
system is an adversary proceeding with its own unique
characteristics. In a revocation hearing, on the other
hand, the State is represented not by a prosecutor but
by a parole officer with the orientation described
above; formal procedures and rules of evidence are not
employed; and the members of the hearing body are
familiar with the problems and practice of probation or
parole. The need for counsel at revocation hearings
derives, not from the invariable attributes of those
hearings, but rather from the peculiarities of particu-
lar cases./65/ /emphasis added/

It seems clear that when the State is represented by a prosecutor the
case is one of those demanding the presence of counsel for the parolee.

In addition to the unfairness of the procedure in question to
the parolee, society has a strong interest in the Board not improperly
denying parole. As will be discussed in Chapter V, it is bad policy
to retain an inmate in prison for Tonger than necessary, both in terms
of the greater 1ikeljhood that such an improperly retained inmate will
commit additional crimes when he is finally released and in terms of
the greater costs of continued incarceration. An observer would have
to be blind or naive to ignore the additional pressure to deny parole
felt by the Board when it returns its decision in the presence of a
representative of a politically powerful district attorney who has just
argued against release. They can anticipate public denunciation in the
press66 and angry responses from the public and political officials re-
sponsive to public sentiment.

An alternative to appointing counsel when the district attorney
wishes to appear before the Board is merely to bar such appearances,

as some other states have done. This would also serve the purpose of
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preventing the parole hearing from becoming an adversary process. Once
again, Justice Powell's observations in Gagnon are relevant:

The introduction of counsel into a revocation
proceeding will alter significantly the nature of the
proceeding. If counsel is provided for the probationer
or parolee, the State in turn will normally provide its
own counsel; lawyers, by training and disposition, are
advocates and bound by professional duty to present all
available evidence and arguments in support of their
clients' positions and to contest with vigor all adverse
evidence and views. The role of the hearing body itself,
aptly described in Morrissey as being "predictive and
discretionary" as well as factfinding, may become more
akin to that of a judge at a trial, and less attuned to
the rehabilitative needs of the individual probationer
or parolee. In the greater self-consciousness of its
quasi-judicial role, the hearing body may be less tolerant
of marginal deviant behavior and feel more pressure to
reincarcerate than to continue nonpunitive rehabilitation.
Certainly, the decisionmaking process will be prolonged,
and the financial cost to the State--for appointed counsel,
counsel for the State, a Tonger record, and the possibil-
ity of judicial review--will not be insubstantial./67/

There is no doubt, however, that the district attorney who pro-
secuted the inmate or his successor and the sentencing judge or his
successor should be informed and given an opportunity to express their
opinions in writing on the inmate's parolability. In this capacity, the

district attorney acts as a witness--a source of information-~rather

than as a prosecutor. This aspect of his present role is beneficial and-

should be continued; but the unfairly prejudicial aspects of that role
should be eliminated. Present practice is to include these opinions.in
the pre-parole report prepared by the Department of Corrections, but the
Commission should recommend incorporating this procedure into statute.
Thus, to avoid unfairness and inaccurate decision-making, and io
insure that Louisiana's release hearing conforms to what is apparently

the universal practice in other states, the Commission should recommend

either (a) that whenever a district attorney appears at the parole-release
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hearing to argue against the release of an inmate and the inmate has
not retained counsel, the Board of Parole must appoint an attorney to
represent him or (b) that the district attorney be barred from parole

release hearings.







CHAPTER IV

ANATOMY OF THE PAROLE RELEASE DECISION

The preceding chapter was concerned with the procedures employed
by the Board of Parole in reaching its decision to release or not to
release a prospective parolee. The more difficult watter upon which we
now focus our attention is tHe substance of parole decision-making.

Purposes of Sanctions

As discussed in detail earlier, paroling decisions are an integral
part of the 1a;§er criminal sanctioning system. Whenever a defendant
pleads guilty to or is convicted of a criminal act, the judge imposes a
sentence upon him, within the 1imits set by the legislature. In view of
the fact that 90 percent of criminal cases are disposed of by plea bar-
gaining, it may be more accurate to say that the agreement between the

1 But

prosecution and defense counsel controls this phase of sentencing.
because this agreement must be judicially sanctioned, we may for present
purposes credit the judge with this sentencing discretion. If the legis-
lature has specified that a person convicted of the crime in question
cannot be placed on probation but must be imprisoned, or if the juage
decides not to exercise his option to place the defendant on probation,
he will be sentenced to serve a set number of years in an institution.
bnless the Tegislature has excluded an offender of the particular class
to which the inmate belongs from parole consideration, from the time of

his minimum eligibitity date2 the Board of Parole has discretion to re-

lease %he inmate. Thus, there are typically three components in the

determination of the sanction that is the proper response to any particular

criminal conduct: the legislative (which is by its nature, more general),

and the judicial, and parole (which are more individualized). Each




1v-2

component is influenced and limited by the other.

Assuming rationality on the part of the decision-makers involved,
some policy or purpose underlies the sanctioning determination of each
point in this process. The various purposes that criminal sanctions
have been theorized to perform are the following: (1) "General deter-
rence" or "general prevention," which involyes imposing a sanction for
criminal behavior in order to discourage criminal behavior either by
~ fear of the sanction or by serving to express society's disapproval of
a certain act;3 (2) "Special deterrence" which concentrates on convinc-
ing the individual who has been subjected to the sanction not to commit
another criminal act; (3) "Rehabilitation" or "treatment," based on the
concept of subjecting the offender to treatment until he has been re-
oriented toward society's values and will no longer commit cm‘mes;4
(4) "Incapacitation" or "preventive restraint," which seeks to prevent
the 1ikelihood of future crime by restraining the person so he will not

5

commit another offense during the period of restraint;~ and (5) "retribu-

tion," which refers to the principle that an offender must be given his
“just deserts"for his crima or that a violation of the law merits a punish-

ment commensurate with the seriousness of the cm‘me.6

Legislative Directive

The Louisiana legislature, in charging the Board of Parole with
part of the responsibility and authority to determine the proper sanction,
has furnished only a general indication of which policies of the sanction-
ing system are to guide the Board's decision-making. La.R.S. 15:574.4(E)
provides in pertinent part:

A parole shall be ordered only for the best interest

of society, not as an award of clemency, and upon determina-
tion by the board that there is reasonable probability that
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the prisoner is able and willing to fulfill the obligations
of a law-abiding citizen so that he can be released without
detriment to the community or to himself.

This vague statutory directive is typical of the formula used in the law

7 Such statutes have

of virtually every state with a paroling authority.
been vigorously criticized for their failure to provide specific direction
to guide parole boards in their release determinatfon and because they
have delegated "virtually unlimited discretion in the decision to grant
or deny paro]e...."8
This type of provision is only slightly more instructive as to the
general penal philosophy the legislature seeks the parole board to imple-
ment. Although the Louisiana legislature nowhere articulates any such
philosophy, an imaginative reading of the statute allows inference of the
intended policy. The emphasis placed on releasing only upon the probabil-
ity of non-recidivism indicates that the overriding concern of the parole
board should be on determining which prospective parolees are "good risks."
Thus, the indeterminate sentence-parole system's underlying historical
rationales of rehabilitation and preventive confinement as formulated By
Combs and Brockway--based on no% releasing the offender until he has been
"cured" by "treatment" in prisong-—sti11 ground the meager legislative
instructions to modern parole boards, supplemented by the related concern

of "special deterrence.”

Administrative Policy Articulation

Compounding the absence of legislative decision-making criteria,
parole boards have been notoriously derelict in failing to articulate the
criteria they use in reaching decisions.lO The National Advisory Commis-

sion had the following to say about this problem:
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Articulation of criteria for making decisions and
deyelopment of basic policies is one of the chief tasks
that parole decisionmakers need to undertake. While dis-
cretion is a necessary feature of parole board operations,
the central issue is how to contain and control it approp-
riately. Few parole boards have articulated their deci-
sion criteria in much detail or in writing, even though
research has shown that criteria exist. Parole board mem-
bers tend to display, with slight variations, a consistent
response to case situations of which they may be only mar-
ginally aware.

Articulating the basis of decision systems is cru-
cial to improving parole decisions, because criteria must
be specified before they can be validated. For example,
75 percent of 150 board members queried in 1965 by the
National Probation and Parole Institute asserted that rap-
ists generally were poor parole risks. Research data have
shown such an assumption to be wrong.

Articulation of criteria is crucial to staff and in-
mates alike. The notion of ar inmate's participation in a
program of change depends on an open information system.
His sense of just treatment is inextricably bound with it.
As one parole board member put it:

"It is an essential element of justice that the rules
and procedures for measuring parole readiness be made known
to the inmate. This knowledge can greatly facilitate the
earnest inmate toward his own rehabilitation. It is just
as important for an inmate to know the rules and basis of
the judgment upon which he will be granted or denied parole
as it was important for him to know the basis of the charge
against him and the evidence upon which he was convicted.
One can imagine nothing more cruel, inhuman, and frustrating
than serving a prison term without knowledge of what will be
measured and the rules determining whether one is ready for
release....Justice can never be a product of unreasoned
judgment."/11/

Frequently, the absence of a set of criteria for determining parcl-
ability will result in each individual member of the parole board applying
his own set of standards that he feels are relevant to post-release success
or to some other value he thinks the parole process Shou]d be supporting.12
This sort of random decision-making leads to inconsistent treatment of

similarly situated persons and even of the same inmate from one hearing

to the next, and adds to parole's reputation as an unstructured, arbitrary
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process.13 The unstructured discretion vested in parole boards further
argues for the adoption of the procedural safeguards advocated in the
last chapter.

"Factors" Influencing Parole Decisions

As mentioned in the quotation from the report of the National Ad-
visory Commission, studies have been undertaken to determine what criteria
are used by parole boards in making release decisions, and such research
has lifted the veil somewhat to reveal the factors considered by parole
boards in reaching their decisions.

When one discusses "factors influencing parole authorities in
decision-making," two broad categories of "factors" are involved. The
first set of decision-making factors are purposive in nature--the goals
the parole boards seek to further in their individual decisions. The
second kind of "factors" are those traits of the individual inmates that
the parole boards view favorably in making release decisions because they
perceive such traits as being characteristic of prospective parolees whose
release will further the goals comprising the first set of factors. If
this distinction 1is not slippery enough, matters are even further compli-
cated by the fact that it is often difficult or impossible to determine,
at lTeast from the research thusfar completed, which larger goal a parole
board is seeking to further by using a particular characteristic as a
decision-making criterion. Hopefully, these rather hazy conceptualizations
will become clearer when matched with concrete examples.

In 1965 the National Parole Institutes conducted a study of the
decision-making criteria used by parole boards. A questionnaire was com-
pleted by nearly half of the parole board members in the United States,

who were asked to indicate what they considered the five most important
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factors to be weighed in deciding on parole. The "factors" listed were
of the purposive or goal-oriented type. The three items selected most
often were related to the factors of the risk of violation; "1. My
estimate of the chances that a prisoner would or would not commit a
serious crime if paroled; 2. My judgment that the prisoner would bene-
fit from further experience in the institution program or, at any rate,
would become a hetter risk if confined Tonger; 3. My judgment that the
prisoner would become a worse risk if confined longer."

However, the next three factors ennunciated, in order of jmportance,
related to (2 ) assuring equitable punishment (that the offender had
served Tong enough or had not served too long); (3) the impact of the
decisjon upon other components of the criminal justice system ("system
regulation"); and (4) the reactions of persons outside the correctional
system, such as the general pub]ic.14

Another study of the parole decision process in three states, con-
ducted by the American Bar Foundation, also found that the parole boards
in those states concentrated primarily on the probability that the inmate
would violate the criminal Tlaw if re]eased.l5 Dawson Tikewise found that
another criterion that often influericed parole board decisions in the
states under study, but which parole board members tended to mute, is the
desire to avoid criticism of the parole system. He found that the boards
sometimes kept an inmate in prison even if chances of parole success were
favorable because he was not welcome in the community or because repetition
of his crime, however unlikely, would hurt the board's reputation. This
corresponds to the fourth factor of the American Parole Institutes' study
and numerous other observers have documented this aspect of decision-

16

making. When a board cites such factors as "community response" and




V-7

"law enforcement attitude," or the severity of the crime or prior per-
formance in periods of community supervision, it may be responding to
public pressure or to anticipated public pressure of it may be consider-
ing return to a hostile environment as a negative consideration in

assessing risk of new criminal actiyity.

17 18

The National Advisory Commission™" and others™™ have also pointed
to "system regulation" (American Parole Institutes' Goal No. 3) as a
factor that at least sometimes plays a role in parole judgments. The
clearest example of this practice is the parcle board releasing fewer
or larger numbers of inmates because of institutional underpopulation or
overcrowding. In this circumstance, system regulation is clearly a goal
unto itself, as individual inmate characteristics are unrelated to the
goal motivating the decision. On the other hand, another factor tradi-
tionally used to make release decisions--prison discipline record, and
participation in institutional programs--might constitute a part of the

119 or it

parole board's concern with supporting institutional contro
might be a factor used by the parole board to assess risk of subsequent
criminal conduct, in harmony with the theory of rehabilitation. Or its
use in decision-making may function to further both of those goals,

The American Parole Institutes' second factor or goal was the
parole board's concern with equitable punishment. Individual case charac-
teristics, such as the severity of the crime and circumstances surrounding
the crime, the previous criminal record, and the type of crime committed
(e.g., personal vs. property) are certainly factors weighed by the board
in deciding whether the inmate has seryed enough time in prison or whether
his sentence is "disparate" in comparison with others who are similarly

situated. But they may likewise be used to determine the 1ikelihood of

e . 20
recidivism.
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Thus, it can be seen that many factors that might be useful in
predicting a return to crime, which is the sole consideration parole
boards are legisiatively authorized to consider in release decisions,
also are used to further goals that are separate and independent of the
element of risk: these goals are equitable punishment, system regula-
tion, and political and public pacification. Further, it becomes ob-
vious that parole boards, by seeking to promote equitable punishment, now
may play a role in administering the "general deterrence" and "retribu-
tion" purposes of the sanctioning system. To the extent that the decision-
makers seek the "proper" sentence in terms of making punishment fit the
crime and of imposing the sanctions required to discourage the general
public from criminal behavior, the original conception of a parole board
to judge rehabilitative progress has been enlarged.

Those individual characteristics that parole boards consider in
predicting recidivism that also have relevance to other goals were listed
above. The remaining factors which clearly have relevance only for their
supposed predictive ability include psychological change in inmates dis-

21

cerned by professional opinion,” adequacy of the various aspects of the

parole plan, and judgment by parole boafd members of rehabilitation on the
basis of the release heam‘ng.22

To reiterate the complexity of the process sought to be dissected
and the numerous combinations and weightings of factors that may operate
in actual cases, the following is taken from a study by Professor
Gottfredson, speaking of parole boards in general.

In practice, of course, it is very difficult to trace
out what precise elements actually make up the parole board's
release decision. In a jurisdiction with no minimum terms,

ah inmate may be refused parole at an early date because he
has not "done enough time" in view of the gravity of the crime
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he committed. On the other hand, a parole board may retain
the inmate in prison long beyond the time required by a
minimum term if it feels that he presents a very high risk
of committing another crime if yreleased. Here, the board

is concerned with "keeping him off the street," that is,
keeping him away from his potential victim population. From
another viewpoint, the same decision might be made on the
basis of the inmate's lack of response to institutional pro-
grams; the board may caution him to apply himself to these
programs in order to convince the board at his next hearing
that he has improved his chances of "keeping straight" if
released. Thus, at any given parole hearing, a host of con-
siderations may be operating on the board, very much depend-
ing upon the sentencing system under which it is operating:
has the inmate "paid for" his crime by the service of the
minimum term? Is he 1ikely to commit another crime if re-
leased? Will he benefit from further incarceration or from
participation in another program? Other, more subtle, con-
siderations may also be at work. The inmate may have caused
a great deal of trouble in the institution, and the board
may feel a need to support prison disciplinary officials by
refusing to parole him. Or the inmate may be close to his
maximum release date and, though the board feels he should
not perhaps be released yet, it will parole him because it
wishes him to be under parole supervision when he is released
rather than to be discharged with no assistance or control,
however short termed, after release from prison.

Thus, the amount of time an offender serves in »nri-
son is determined by a large number of system constraints.
They may operate upon the decision-making patterns of the
parole board in such a way as to counteract what would other-
wise have been a more consistent, unencumbered series of
decisions. Any study of time served in prison and its ef-
fects on other subsequent behaviors must take into account
the possibility that estimations of unlikely postprison ad-
justment by the offender are not freely or primarily con-
sidered./23/

Furthermore, as we have seen, not only have parole boards gone be-
yond their legislatively delegated function of determining risk, they no
Tonger merely look to rehabilitative progress wrought by correctional treat-
ment in the institution, but weigh many other factors in reaching a judg-
ment on the 1ikelihood that the offender will "go straight." There is a
good reason for this latter development, which is the subject of the follow-

ing section.
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Empirical Assessment of the Rehabilitative Model

A relatively new phenomenon is beginning to make an impact upon
the corrections system as well as other areas of public administration.
Increased sophistication in research methods has blossomed into a grow-
ing body of data regarding correctional matters that permits, for the
first time in history, the testing of the theories underlying penal
policies. In an area so important to public safety and individual liberty,
it is vital that policy be governed by reality, as much as possible,
rather than by assumption. The National Advisory Commission has stated:

Since World War II, a massive empirical attack

has been launched on problems inherent in controlling

offenders and reducing criminal behavior. Some prob-

lems have been solved, others better formulated, because

of a succession of studies. Much remains to be learned,

but the record of achievement insures that corrections

never again can be the same. The impact of research has

drastically modified assumptions and changed practice.

This record of accomplishment will be used as a founda-

tion for new approaches to the use of information in the

disposition of offenders./24/

One focus of a significant amount of research has been the effec-
tiveness of rehabilitative and treatment programs conducted in correctional
institutions in reducing the 1ikelihood that inmates will return to crime
when they are released. The findings of these studies has been so devas-
tating to the rehabilitative-treatment theory that it today has very few
remaining apologists.

In 1964 Daniel Glaser conducted a survey of matched pairs of “suc-
cesses" and "returned violators" in the federal prison and parole system
to determine if prison education or prison work experience had any impact
on recidivism. He found that neither academic training nor vocational
education while in prison resulted in fewer subsequent crimes. In fact,

those prisoners who had enrolled in prison school had higher failure rates
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than those who did not.25 A number of additional studies of vocational

26

training in California made the same finding,”~ as did a Tengthy study

of vocational rehabilitative programs in federal prisons.27

Kassebaum, Ward and Wilner found that "post-release outcome was

not significantly different irrespective of exposure to any type of

w28 This same con-

30

group counseling program or stability of leadership.

29 and by Harrison and Mueller.

clusion was reached by Geis

Wirt and Jacobson compared post-release success of adult felons
subjected to group psychotherapy in a Minnesota prison to a control
group from the same prison that did not receive such treatment. They
concluded that there were no statistically signiiicant differences be-
tween the samples in terms of personality ratings or number of disci-
plinary offenses. HNo parole follow-up has been reported to date,31

One study by Jew, Clanon and Mattocks did find some positive re-
sponse outcome associated with individual psychotherapy, but this was
an exceptional result. Moreover, this form of treatment is rarely, if
ever, used in a correctional setting because it is so expensive.

Walter Bailey evaluated 100 reports on correctional programs and

32 Certainly

outcome and found no solid indication of treatment efficacy.
the most influential compilation of treatment studies to appear thus far
is one initiated in 1966, formally completed in 1970 and published in 1975.

The Effectiveness of Correctional Treatmentgg was the result of a study

headed by Robert Martinson for the Governor's Special Committee on Criminal
Offenders. The methodology was to search the 1literature for any available
reports on attempts at rehabilitation published in the English Tanguage
from 1945 through 1967, pick those studies whose design and execution met

conventional standards of social science research, and to draw conclusions
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therefrom, OF the 231 acceptable studies the following summarizes:

"With few and isolated exceptions, the rehabilitative efforts that have

been reported so far have had no appreciable effect on recidivism.“34

No serious exception has been taken to this conclusion by the
research community. Such writers as Glaser ard Adams make the point that
it is too early to write off the benefit some types of treatment may of-
fer some offenders,35 but they do not dispute the tasic proposition that

institutional programs generally are ineffective in reducing recidivism.

Indeed, their own studies have contributed to this rea]ization.36

The National Advisory Commission noted:

Thus, a considerable amount of evaluative research
has accumulated. Most of it has examined the usefulness
of specific treatment methods in achieving offender re-
habilitation. The influence of these studies has played
a critical role in development of correctional policy.
Few studies have culminated in unquestionable findings,
but the absence of significant conclusions has itself
been significant. It is especially noteworthy that treat-
ment program tests have been conducted in a wide variety
of incarcerative settings without establishing the reha-
bititative value of any. The consistence of this record
strongly indicates that incarcerative treatment is incom-
patible with rehabilitative objectives./37/

Recognition of what has come io be labeled as the "rehabilitative
myth" is now widespread among students of and professionals within the
penal system. James V. Bennett, former Director of the United States Bureau
of Prisons says: "Broadly speaking, our so-called correctional system does
not correct."38 The report of a survey of prisons sponsored by the Ameri-
can Federation of Prisons concluded, "The prison is not a satisfactory set-
ting in which to rehabilitate and what is worse it seems to degenerateﬂ39

The Chairman of the United States Parole Commission recently commented:;

.../R/esearch so far has shown that prison "treat-
ment" programs are singularly unsuccessful in bringing
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about the rehabilitation of anyone. Most prison adminis-
trators today would agree that the prison is well equipped
to punish offenders, or to incapacitate them from the
further commission of crimes while they are doing time--
but they are not equipped to do much of anything else./40/
The Warden of Louisiana State Penitentiary recently acknowledged that

41 and the

most prisoners do not benefit from rehabilitative programs
Louisiana Secretary of Corrections has expressed the view that rehabjli-
tation is a personal decision by the individual inmate and cannot be im-

42

posed by mandatory programming. The correctional literature published

in the last several years exposing the rehabilitative myth is voluminous
and need not be reviewed in detail. 3
The reasons for the failure of institutional rehabilitation are

problematic. Some observers claim that the ugly and distorted "milieu of
personal failure" that permeates every aspect of the "total institution"
neutralize any beneficial effects treatment might otherwise effect.44
Others believe that fur treatment programs to have a rehabilitative effect,
they must be entirely voluntary and not tied to a hope of early release

45 Whateyer relevance

as is the practice under the rehabilitative model.
this question has for the Commission's further study of rehabilitation,
it is not the principal concern at this point.

Likewise, the implications of discovering the rehabilitative myth
are important--tc "corrections," to the sanctioning system, and to parole.
But these larger consequences will be left for later. At present, the
concern is the impact of discarding traditional notions about rehabilita-
tion on parole boards' attempts to predict future ¢ *winal behavior of
prospective parolees.

As noted 1in the prior section, parole boards have been relying

on other factors in addition to rehabilitative progress through treatment




IvV-14

in reaching predictive decisions, It is not entirely clear how often
these factors are used predictively and how often they are used to further
other policy purposes, but it seems safe to assume that they have been
resorted to in assessing risk because parole board members recognize the
ineffectiveness of treatment. The research cited earlier argues strongly
for parole boards' entirely abandoning consideration of an inmate's
participation in institutional programs as a criterion for predicting
recidivism. What criteria then should the boards use in making their
predictive evaluations? Once again, empirical research into the area of
recidivism is helpful.

Factors Related to Parole Success--
A Primer in Statistical Prediction

For more than 50 years, criminologists have been studying predic-
tion of criminal behavior by actuarial or statistical methods, and much

46 In its

of the work in this area has concerned parole predictions.
simp1es£ form, statistical prediction involves isolation of a particular
characteristic in a set of predictor candidates and observation of whether
there is any relaticnship between candidates possessing the characteristic
and the otcurrence of the phenomenon sought to be predicted.

0f course, this process carn become very complicated because 1in
order to truly “isolate" a particular characteristic or variable, all
other relevant variables must be controlled. For example, suppose a re-
searcher wants to find out whether Teft-handed truck drivers are more
Tikely to violate parole than are right-handed truck drivers. He might
select a set of right-handed truck drivers and a set of left-handed truck

drivers and after a particular period of time, test to see how many in

each category had violated parole. If a greater percentage of the
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left-handed group had violated, it might seem that he has discovered
that left-handedness is & characteristic indicating a 1ikelihood of
failure on parole for truck drivers. However, it could be that being
Teft-handed has nothing to do with parole performance, but that it just
so happened that more of the truck drivers in our researcher's left-
handed sample had blue eyes than did the truck drivers in his right-
handed sample, and that blue eyes is related to parole success in -
truck drivers. So our researcher would haye to go back and take all
the blue-eyed people out of his sample and test only the remainder to
get a true picture of the importance of left-handedness and he'd have
to continue this process until he had controlled all the variables that
were relevant to parole success.

Needless to say, this description of statistical methodology is
simplistic, but it does give some inkling of its nature and of the |
rigor necessary to be truly predictive. A full description of all of
the research conducted in the past half-century on parole outcome and
of the various refinements that have been built into prediction deyices
is far beyond the scope of-this report and would probably not serve
much purpose. HoWeVer, a summary of which factors have been found to
be most predictive is relevant at this point.

A few preliminary comments on what is being predicted are in
order. "Recidivism" or "parcle failure" are often the terms used to
designate the unfavorable turnout researchers seek to predict. But
there atre differences in how long the subjects of the study are followed
and in the type of postre1ease conduct (arrest, conviction, technical
parole violation) researchers use as their standards of failure. The

a
National Advisory Commission and many others H have recommended that
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a uniform measure of recidiyism be adopted to allow meaningful compari-
son of parole outcomes. Others have pointed to different parole revocation
policies in different jurisdications as skewiné parole outcome studies.48
However, for present purposes--gross indicators of recidivism--any of the
varijous definitions of favorable and unfavorable outcome used by Tegitimate
researchers will suffice. Moreover, recent research indicates that instru-
ments that are outcome predictive for short follow-up periods also have
lTong-term va]idity.49
Factors that have been shown by empirical evidence to be strongly

related to postprison success are: (1) age at first commitment (the younger

(
a person is at first commitment, the Tess likely his success);50 (2) age
at release (the younger a person is at release the less 1likely his success);
(3) prior record (the larger the number of prior convictions, prison com-
mitments, and the greater the duration of prior criminality of a person,

the Tess Tikely his success);52 (4) history of drug and alcohol abuse
(either one makes success less 1ike1y);53 (5) prior probation and parole
perférmance (prior revocation of probation and parole makes success less
h‘ke1y);54 (6) employment history (absence of récord of steady employment

decreases probability of success)55 56

and the type of crime committed.

The nature of the offense for which the inmate was convicted is a
strong indicator of the likelihood he will succeed on parole: a property
offender is much more 1ikely to be a parole violator than is a person
offender other than a robber, and person offenders who do have their
parole revoked are more 1ikely than property offenders to have committed
a technical yiolation of parole rather than a new offense.57 Those who

commit crimes like auto theft, forgery, burglary and robbery (both armed

and unarmed) are less likely to succeed on parole while those who commit

51
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willful homicide, aggravated assault, forcible rape and narcotic offenders
have the highest success rates.58

Factors that have been found to be relatively unrelated to parole
outcome, in addition to institutional treatment discussed in the previous
section, are intelligence as measured by I.Q. test359 and prison disciplin-
ary performance.6o

An important practical development in statistical prediction of
parole outcome is the formulation of experience tables incorporating a
number of variables that have been highly related to success in the past.
This device, which may take different approcaches to weighing and cor-
relating the various factors, is similar to the actuarial tables used in
computing 1ife expectancy for insurance purposes. Glaser describes three
types of experience tables used in parole prediction:

These scores were devised as a means of combining in-

formation from several different types of predictors into a

single predictive statement. One system of scoring is to

assign an offender one point for each trait that he has in

a2 list of traits found to be above average in their associa-

tion with the behavicr to be predicted (the Burgess System).

Another system assigns points for each trait equal to the

percentage of cases with that trait which previously had the

behavior to be predicted (the Glueck system). Another mathe-

matically more sophisticated system assigns points that are

a function both of prior statistical relationship between

the predictors and their relationship to the behavior to be

predicted (the descriminant function method of multiple

Tinear regression analysis)./61/

Experience tables were developed and used by parole boards in the
United States beginning in 1958 in California, which has conducted the
"most extensive and sophisticated criminological prediction research of
all time,“62 and in Wisconsin in the 1960's. These tables have been
labeled "Base Expectancies" because, as explained by Gottfredson, they

are used not only to aid parole decision-makers in selecting the best risks
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for parole, but in evaluative research of correctional programs.63 For
example, the studies discussed in the last section analyzing the effect
of treatment programs on the frequency of subsequent criminal conduct
could not have been conducted without a device like a Base Expectancy
table. It would not mean very much to know that the same percentage of
inmates who participated in institutional programs subsequently commit-
ted a major crime within three years of their release from prison as

did inmates who did not participate in such pfograms unless we also

know that the two groups were alike in every other way that is relevant
to the Tikelihood of future criminality other than having received treat-
ment. In other words, if the inmates who participated in institutional
programs were worse parole risks to start out with than those who did
not participate in programs, a finding that they performed as well on
parole (if "statistically significant" as determined by certain techni-
cal procedures) would indicate that the programs had improved their post-
release prospects, even though in terms of percentages they had not
performed any better than the non-treatment group. To return to the
earlier example, Base Expectancies insure that researchers examining
program effectiveness are measuring the effect of being left-handed and
not of having blue eyes.

The sophisication of parole experience tables has increased as
the years have passed and it has been discovered that their predictive
powers are just as great when only a few factors are used as when many
are included in the equation. The reason for this is that although
numerous features of a case may be related to postrelease outcome, most
of them are interrelated with each other, and once a high or low risk

group is distinguished by one of these features, the other related features

@
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may not further establish the group in a category of highly divergent

risk rates.64
After being assured that this is the last time he will have to

do so, the reader might return again to the earlier example of left-

handed truck drivers. If all left-handed truck drivers also haye blue

eyes (although some truck drivers with blue eyes are not left-handed)

and having blue eyes is predictive of poor parole performance, there is

no reason to even consider left-handedness in making predictions. This

characteristic of experience tables makes them easier for parole boards

to use.
An experience table must be periodically validated to make certain

that its component factors are still predictive65 and even a table that

is valid in one jurisdiction may not be valid in another.66 One weakness

of experience tables is that they cannot inform the decision-maker of

the gravity of the risk any particular inmate might pose if released;

the Tikely seriousness of a subsequent crime cannot yet be foretold.
Nonetheless, experience tables are meant only to be used by decision-

makers to help them in their determinations of risk, and they have been

proven to be more accurate in performing this function than parole board

67 The President's Commission has stated:

members.
Psychiatrists, psychologists, sociologists, and prison
officials have been asked to classify large numbers of cases
on the basis of probable success on parole. When statistical
prediction methods have been applied to the same group of
cases, they have proved better able to determine the proba-
bilities of parole violation for groups of inmates./68/

One reason the.actuaria1 mathod is usually more accurate than the clinical
method is that it uses only relevant criteria and standardizes more precisely

the weight given to each factor.
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Glaser says:

The major argument for actuarial rather than case
study is that systematic comparisons for large numbers of
cases, 1in a variety of situations, have almost always
found the actuarial predictions most accurate and rela-
tively uniform./69/

But he adds:

I know of no instance where an established academic
criminologist, judge, or correctional administrator has
advocated complete replacement of case studies and subjec-
tive evaluation by statistical tables for sentencing,
parole, or other major decisions affecting the fate of an
offender. The many reasons for insisting upon case data
may be grouped into two major categories. First of all,
these officials must make moral decisions for the state
as a whole in determining what risks justify withholding
freedom from a man or granting it to him. For these moral
decisions they must try to know each man as a person and
know his relationships to other persons who love or fear
him. Second, there is always some information on a case
too special to be readily taken into account by any con-
ceivable table in estimating the risks involved in a
specific official action. Third, besides the prospect of
violation, judges and parole boards must consider the
type of violation and the consequences of certain types
of violation for community treatment of other parolees./70/

The United States Parole Commission now uses an experience table
it calls the Salient Factor Score, which is probably as accurate and ef-
ficient an instrument as exists. The scoring sheet and the most recent
parole outcome data validating the Salient Factor table are presented on
the following two pages.

The Parale Dacision in Louisiana

Thusfar, discussion of the elements of the parole release deci-
sion has been general and it is time to focus attention on the process
in Louisiana. The task is simplified greatly because ¢f a study funded
by the Law Enforcement Assistance Administration and conducted by Profes-
sors Wilkins and Gottfredson of the Criminal Justice Research Center.

This project is part of an effort to promote making parole policy
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R-15 part 2 (SFS 764)

(Ed. 4/77)
SALIENT FACTOR SCORE
- Reglster Number Nanme
TE O A e e e e e e e e e e e e e o e e e o et o e ,

llo prior convictions {(adult or Juvenile) = 3
One prior conviction = 2
Two or three prior convictions

= 1
Four or more prior convictions =0

No prior incarcerations (adult or juvenile) = 2
One or two prior incarcerations = 1
Three or more prior incarcerations = 0

Item Crmmmme e e e [ e e i e S e Y e o !

Age at first commitment (adult or Juvenile):
26 or older = 2
18 - 25 = 1
17 or younger = 0

Commitment offense did not involve auto theft or
check (s} forgery/larceny) = 1

Commitment offense Involved auto thefﬁ'[X], or
check(9[Y], or both [2] = O

ETEOM IR o om0 o e e e e P,

Never had parole revoked or been commitited for a
new offense while on parole, and not a probaticn
violator this time = 1

Has had parole revoked or been commlitted for a
nev offense while on parole [X]}, or is a probation
violator this time [Y], or both [Z] = 0

Item Fer—meemm e e o e et e ke e 1 e ——— ———— B—— : '

No hisfory of heroin or opiate dependenca =1
Otherwise = 0

Ttem Greomemm e e e et ot o e e o e e e e e g e e [ X

Verified employment (or full-time school attendance)
for a total of at léast 6 months during the last 2
years in the community = 1

Otherwise = 0

PP e ——

TOTAL SGORE==-n~wn — e e e e ,

IO

¥ NOTE 1'0 EXAMINFRS:
If dtem D o1 E is scored 0, place the appraprlate letter (X,¥, or 7)
on the line to the right of the box.
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TABLE XIT RELEASE FOLLOW-UP DATA

The following data were obtained from random samples of cases
released for the first time on their sentences during the year indicated.
This information is presented by salient factor score. The follow-up
period was two years from date of release for each individual. Favor-
able outcome is here defined as: 1) No new commitment of sixty days or
more; 2) No absconder warrant outstanding; 3) No return to prison for
parole/mandatory release violation; and 4) No death during commission
of a criminal act.

A. ADULT RELEASEES (PAROLE, MANDATORY RELEASE, AND EXPIRATION CASES)
Percent Favorable Outcome (Numer of Cases)
Salient Factor Score

0-3 4-5 6-8 9-11 TOTAL
1970 54.9(375) 68.7(485) 80.2(526) 93.3(285) 73.4(1,671)
1971 60.1(168) 70.0(223) 84.1(233) 96.5(142) 77.0(766)
1972 57.1(175) 71.0(210)  89.2(203) 97.6(126)  77.5(714)

In addition, this follow-up information is available by type of
release for the 1970 and 1972 follow-up samples.

C. PARGLEES (ADULT)
Percent Favorable Qutcome (Number of Cases)
Salient Factor Score

0-3 4-5 6-8 9-11 TOTAL
1970 63.0(54) 64.5(138) 79.5(283) 94.5(217)  79.9(692)
1972 65.1(43) 74.7(79) 91.8(122) 97.8(93) 86.1(337)

F. MANDATORY RELEASE AND EXPIRATION CASES (ADULT)
Percent Favorable Outcome (Number of Cases)
Salient Factor Score

0-3 4-5 6-8 9-11 TOTAL
1970 53.6(321) 70.3(347) 81.1(243) 89.7(68) 68.8(979)
1972 54.5(132) 68.7(131) 85.2(81) 97.0(33) 69.8(377)

SOURCE:

Barbara Meierholfer, "Workload and Decision Trends, Statistical High-
]ig?ts 10/74 - 9/76," U.S. Parole Commission Research Unit Report 13,
FY 1977. .
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explicit by articulation of standards used in decision-making.

The methodology used in the study was to have each member of the
Board of Parole over a period of 20 months i1l out a form on each in-
mate considéred for parole by the Board. The project was completed in
October, 1976, and on the basis of the Board members* reprqsentation of
the factors that caused them to grant or deny parole, a proposed policy
statement and guidelines were written and forwarded to the Board of
Parole, and they were adopted in the same month.

The study found that the Board of Parole uses the following six
major criteria in determining whether to grant or deny parole and these
are indicated in the policy statement.71

1. Nature and Circumstances of the Crime--The study indicates
that this is the most important factor used by the Board and it is given
weight both in terms of determining whether the inmate "has served enough
time for purposes of retribution and general deterrence" and in terms of
predicting whether he is 1ikely to commit the offense again. However,
the predictive value of the offense is apparently not in looking to the
offense category to determine whether persons who commit crimes of that
type are usually recidivists, but to ascertain whether the crime was a
situational one such that the particular circumstances are 1ikely to
recur. The Board is particulariy concerned with offenses involving a
weapon and injury to the yictim, with whether the inmate instigated the

crime and whether the crime involved a great deal of sophistication.

Presumably, the Board considers these factors both in evaluating the likeli-

hood of recidivism and fair punishment. Generally, parole will not be
denied solely on the basis of the nature of the crime, but occasionally

it will.
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2. Prior Criminal Record--The Board considers hoth the adult and
juyenile records and is concerned principally with the number and
seriousness of the inmate's convictions. The arrest record is used only
if it indicates extensive involyement with authorities. The Board also
considers whether the inmate was successful during any prior periods of
supervision and whether the instant offense was committed on probation
or parole. The Board apparently uses this criterion as a predictor of
1ikely success on parole.

The Policy Statement includes a set of guidelines for rating the
serijousness of the prior record, but the Board does not use the table to
formally quantify prior record in each case; these guidelines merely make
explicit what is apparently the consensus of the Board regarding the
gravity of prior crimina]ity.72

3. Institutional Adjustment--In assessing this factor, the Board

considers whether the inmate has participated in programs available to

him and his overall compliance with institutional regulations. The

Board views favorably completion of six months on work-release and failure

on work-release will be taken as an indication that the inmate is not

ready for parole. The Board views negatively an institutional disciplinary

record with a number of major and minor infractions. The Policy Statement

says that although satisfactory institutional adjustment does not guaran-

tee a favorable parole decision, it "greatly increases the inmate's chances

because obedience to institutional rules is taken as an indication that
the inmate will comply with parole conditions." A decidedly poor record
"will weigh heavily against the inmate." Again, the stated rationale for
considering institutional adjustment is its efficacy in predicting parole

success.

[}

¢
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4, Factors Related to the Character and Personality of the
Inmate--Relevant here are the inmate's work record, leyel of education,
occupational skills, emotional stability as indicated in recent psycho-
Togical reports, whether the inmate has a history of mental hospitali-
zation or alcohol or drug abuse.

5. Police, Judicial, and Community Attitudes Toward the Inmate--

It is Board practice to solicit information about the inmate from com-
munity and public officials who are well acquainted with him and his

case. The Board finds this factor to be of great importance because the
probability that an inmate will succeed on parole is greatly diminished

if he will return to a community which has expressed hostility te.ard him.
The Board will seldom deny parole solely on the basis of opposition from
official or community representatives. On the other hand, evidence that
the community and public officials are supportive will increase the inmate's
chances of being granted parole.

6. Parole Plan--The Board places a great emphasis on the approp-
riateness of the parole plan. In evaluating the parole plan, the Board
will consider the strenath of the inmate's social ties, including whether
he has a supportive family, resources available to him in the community,
and a job opportunity. The Policy Statement indicates that it is important
for the inmate to have secure job pJlans and stable 1iving arrangements upon
his return to the community, since these factors are strongly related to
the inmate's successful completion of Li¥sle. The Board is extremely re-
Tuctant to grant parole to an inmate who is a drifter, or to an inmate who
will return to an enyironment and circumstances which are likely to con-
tribute to further criminal actiyity.

The LEAA study also formulated a set of guidelines in the form of
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a rating sheet which quantifies factors such as institutional discipline,
prior record, police objections and the 1like, and indicates, on the bhasis
of the study's findings, when parole should be granted and when it should
be denied. However, once again, the Board does nhot use this rating sheet
in individual cases. For a sample of this form, see Appendix D.

The study concluded that the factor most strongly related to the
decision to grant or deny was prior criminal record. The Board was reluc-
tant to grant parole to an inmate with a serious or extensive record. In
fact, the only time the Board considered other factors extensively was if
the inmate's record was moderate. The study indicates that one of the
factors that then came into play was institutional disciplinary rating.
This factor is the only one that was analyzed statistically in the study
by controlling for the most important variable, the prior record. This

analysis is represented in the following chart:

Percentage of Parole Applications marked Granted, accoféing to
Inmate's Prior Criminal Record and Institutional Disciplinary
Rating

Inmate's Prio:r Criminal Record

EBxtensive Serious Moderate Minor None
Very Good 17% (12) 27%  (11) 77% (13) 80% (5) 100% (4)
Inmate's Good 6% (16) 21% (24) 77% (48) 92% (25) 91%(33)
Institutional
Disciplinary Adequate  10% (52) 23% (128) 62%(147) 792 (72) 81%(42)
Rating
Poor 12.5%(64) 7% (135) 16% (99) 42% (33) 54%(13)
Very Poor 8% (12) .0%(26) 18% (11) .0% (1) 66% (3)

This seems to indicate that the factor indicated to be third in imrortance

by the Board's policy statement is not very important at all, except
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perhaps in very limited circumstances of a moderate record and poor
disciplinary behavior. It seems 1likely that the three criteria ranked
lower are even less outcome deferminative.

This conclusion--that prior criminal record and the severity of
the offense are by far the two most influential determinants of decision
outcome--comports with statements made by the Chairman of the Board of
Paro1e73 and impressions the staff gathered from observing parole hear-
ings.

These findings lead to the welcome conclusion that the Louisiana
Board of Parole has discarded the rehabiiitative myth and that the pre-
dictive component of its decisions relies wost heavily upon a valid
indicator of parole success, prior record. The Chairman of the Board
has indicated that participation in institutional programs is not con-
sidered a criterion of later success and therefore should not be tied

74 To the extent that institutional behavior is relied on as

to release,
a predictor of future behavior, the evidence seems to indicate that such
reliance is misplaced. As a parole board member in another state said;
...some of the greatest parole risks are the best

behaved inmates in the institution. And some of those

persans who aggressively reject the artificial Tife of

the institution and others who amass misbehavior recovds

do the best on parole./75/
If this factor is used to maintain institutional contro}, it would seenm
that since good-time is the administrative device intended to achieve
this purpose, there is no need to resort to parole decisions to accomp-
Tish it. In addition, there is no evidence that opposition from the
police, judge or "community" (often a euphemism for the¢ district attorney
and sheriff) will Tikely result in parole violation. Although the Policy

Statement indicates that this is the rationale for considering these
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opinions, it seems more likely that the policy goal being furthered if
parcle is granted or denied on this basis is the Board avoiding criticism
or responding to pressure. It is probably impossible to avoid such in-
fluences on any agency operating in a democracy, and certainly the
judiciary is subject to the same pressures. However, their existence
should be recognized.

Even the complex analysis applied to the Board of Parole's
decision-making process does not reveal a great deal about the overall
validity of the criteria used in reaching judgments. There has never
been any validation of the Board's decision-making. In some states
where such validation has occurred, it has produced findings that parolees
did not do any better upon release than did mandatory re]easees,76 al-
though the opposite result generally appears to be true._77

Although it seems that the most important factor used in reaching
decisions (prior record) is a valid predictor of parole cutcome, it is
impossible tu tell whether the accuracy of the Board's predictions could
be improved by altering the emphasis on some of the other factors used
or by adding additional criteria. This would require follow-up research
on Board. decisions to see how well the persons released performed on
parole and how well those who were not released performed when they
eventually were released. The effect of changes on Board poiicy could
be monitored to determine whether they improved performance and adjust-
ments could be made to add precision to the Board's predictions. Profes-
sor Gottfredson has explained this process:

Correctional administrators, paroling authorities,
, and clinicians daily face the task of making decisions on
the basis of inadequate information. They realize these

decisions are based more on correctional folklore or their
own individual, selective experiences than any systematic
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unbiased study. But decisions must nevertheless be made--
and made on the basis of the information they have avail-
able.

The word "statistics" means, to many, simple enum-
eration. The number of persons confined in an institution
or the number of escapes or the number released is only a
small part of statistics. The main part is a set of methods
for analyzing numerical data. They provide ways to deter-
mine the nature and magnitude of relationships among sets
of information.

And they guide our attempts to generalize from ob-
served events to new events. With this to offer, statisti-
cal methods are among the most powerful tools available to
correctional workers, but, perhaps surprisingly, they are
among the least used. MNearly every correctional agency
keeps track of the number of persons in this or that cate-
gory. But studies of any relationships to be found are
rare.

What the decision-maker needs is a systematic,
continuous program for evaluation of the effects of his
decisions. Then he needs procedures to continuously in-
form him of the relevance (or non-relevance) of available
information to decision outcome. The goals of the deci-
sion must be specified not by the research worker but by
the decision-maker. The role of the research vorker is
provision of tools which can aid in attaining these goals.
This is immediately apparent from the fact that the re-
lationships between information used (in arriving at
decisions) and the outcomes of decisions are largely un-
known. That is, in current correctional practice, infor-
mation with presumed (rather than demonstrated) relevance
to the decision provides the basis for action. We need,
then, to test (by appropriate statistical methods) whether
the information is in fact relevant to the decision./78/

Increasing accuracy in parole decision-making can have enormous practical
significance. Paroling more inmates who are parole successes will result
in fewer violations. Parcle boards that are not as precise and accurate
in their predictions may parole fewer persons so there will be fewer
violations for which they can be blamed. They are conservative and err
in the direction of keeping more inmates in jiil rather than increasing
the likelihood of releasing those who would violate parole. More precise

prediction could increase the number paroied without increasing the
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Tikelihood of parole violation. This would mean great savings in in-
carceration costs to the public and important human savings to inmates
who are released.

The overall parole rate during the period of the Criminal Justice
Research Center's study was 39%, which the researchers found to be 1ow.79
It seems 1ikely therefore that any refinement in method leading to
greater predictive accuracy could result in higher paroling rates with-
out any increase in failure rate.

The Chief of the Research Division of the California Department
of Corrections stated in 1962:

Any correctional agency not using a prediction

procedure to study the effectiveness of its decisions and

operations is perpetrating a crime against the taxpayer./80/
The National Advisory Commission strongly advocated immediate development
of a capacity to evaluate correctional performance81 as did the report of
the President's Commission.

Louisiana badly needs & coordinated program of correctional research
conducting ongoing evaluation of Board of Parole performance in predictine
postrelease success and failure. From this research, a valid experience
table could Le constructed to aid the Board in making its decisions.

At present, nc such research is conducted on a regular basis. In-
deed, the staff attempted to obtain some very basic data on postrelease
success rates of parolees and good-time releasees in order to get some
gross indicators of the Board's success in predicting favorable outcome
and to compare its accuracy on that factor to success in other states.

The Division of Research and Statistics of the Department of Corrections,

working through the Louisiana Criminal Justice Information System, returned

a set of data that was inaccurate. The Division then agreed to locate the
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problem and re-process the data, but it has not been received as of this
writing.

Creating a correctional research and evaluative capacity of the
kind advocated here will require expenditure of money, but it is submit-
ted that long-range value will far outweigh its costs.

Anather way the quality of future Board decisions might be improved
is by estabTishing statutory qualifications that are prerequisites to
Board appointment and by increasing Board salaries to attract the most
competent personnel. The President's Commission made the following ob-
servations about parole authority members' qualifications:

The nature of the decisions to be made in parole re-
quires persons who have broad academic backgrounds, especially
in the behavioral sciences, and who are aware of how parole
operates within the context of a total correctional process.
It is vital that board members know the kinds of individuals
with whom they are dealing and the many institutional and
community variables relating to their decisions. The rise
of statistical aids to decision-making and increased responsi-
bilities to meet due process requirements make it even more
essential that board members be sufficiently well itrained to
make discriminating judgments about such matters./82/

The National Advisory Commission states that:

/Parole board/ /m/embers should pascess academic train-
ing in fields such as criminology, education, psychology,
psychiatry, law, social work, or sociology.

Members should have a high degree of skill in compre-
hending legal issues and statistical information and an abil-
ity to develop and promulgate policy.

Members should be appointed by the governor for six-
year terms from a panel of nominees selected by an advisory
group broadly representative of the community. Besides being
representative of relevant professional organizations, the
advisory group should include all important ethnic and socio-
economic groups.

Parole boards in the small States should consist of
ni less than three full-time members. In most States, they
should not exceed five members.
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Parole board members should be compensated at a rate
equal to that of a judge of a court of general jurisdiction.

Hearing examiners should have backgrounds similar to
that of members but need not be as specialized. Their educa-
tion and experiential qualifications should allow them to
understand programs, to relate to people, and to make sound
and reasonable decisions./83/

The Standards of the Louisiana Commission on Law Enforcement agree
substantially with those of the National Advisory Commission, except that
they suggest that members of the Board of Parole should possess a degree
in a field such as criminology, education, psychology, psychiatry, law,
social work or sociology and add "and/or equivalent experience in the
field of criminal justice." The rate of compensation recommended by the
Louisiana Commission on Law Enforcement is one commensurate with top-

level administrators in the Department of Corrections. The Louisiana

Commission also does not advocate nominations by an advisory group.84

The following Standards of the Commission on Accreditation and
the discussion of their rationales are relevant to the issue of parole-
board-member qualification.

1033 Members of the parole authority are chosen
through a statutorily or administratively defined system,
with explicitly defined criteria, which results in the
merit appointment of parole authority members.

DISCUSSION: Partisan political considerations have
too frequently entered into the selection of parole author-
ity members. Though from time to time, qualified persons -
are appointed under a system dominated by political con-
siderations, often the result has been the appointment of
unquaiified persons as parole authority members. Almost
always, there has been a loss of public respect and con-
fidence in the parole system when patronage considerations
enter into the choice of parole authority members. It is
imperative that a statutorily or administratively defined
system, with explicitiy established criteria, be employed
in the merit appointment of parole authority members.
(Essential)
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1034 At Teast two-thirds of the members of the parole
authority have at least a B.A. or B.S. degree in one of the
social or behavioral sciences or related fields.

DISCUSSION: A variety of educational backgrounds may
qualify a person to sit on a parole authority, and selected
individuals who do not have bachelor's degrees may be uniquely
qualified by other training or experience to serve on a parole
authority. However, a parole authority must have a capacity
for policy formation and articulation, and an awareness of
contemporary research findings and correctional techniques.

It also requires skills in system planning and management.
These tasks require that an authority include in its member-
ship a substantial proportion of persons from a variety of
disciplines, and it would be desirable for some to have been
educated at the graduate level in the law and the behavioral
and social sciences. (Essential)

1035 At ieast two-thirds of the members of the parole
authority have at least three (3) years experience in a re-
sponsible criminal justice or juvenile justice position, or
equivalent experience in a relevant profession, such as law
or clinical practice.

DISCUSSION: Though academic preparation is important,
appropriate experiences which prepare parole authority members
for decision-making in a correctional context are equally
vital. While a variety of experiences can be appropriate, it
is expected that a parole authority member will have had sub-
stantial experience in occupations and professions which are
directly relevant to parole decision-making and policy develop-
ment. (Essential)

1041 Salaries of parole authority members are comparable
to those paid judges of courts of general jurisdiction.

DISCUSSION: Persons with the required skills and exper-
ience to serve on parole authorities will net be recruited or
retained unless adequate conpensation is ava‘'lable. The charac-
ter of persons and responsibility involved require a compensa-
tion level equivalent to that of a judge of a court of general
jurisdiction or highest trial court. (Important)

Many authorities have noted the tendency for appointments to parole
authorities to be politically motivated, a feature attributable to the
sometimes unbridled discretion of governors to select board members, and
the resultant absence of expertise in the membership.85 As stated in an

infiuential publication by 0'Leary und Hanrahan:
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Many appointments have stemmed from political

patronage, an especially dangerous criterion for positions

which involved great discretion, human freedom in its most

basic forms and difficult moral, legal and scientific

issues./86/

The salary of a member of the Board of Parole is $12,000 annually;
the Chairman's salary is $15,000. None of the present Board members has
a college degree. One member of the Board is a former police chief and
another is a former parole officer.

The staff feels that the Commission should recommend a salary in-
crease to at least $25,000 for the Chairman and $22,000 for Board members
and qualifications of the type recommended by the National Advisory Com-
mission for hoard membership should be enacted into law. However, quali-
fication requirements should be applied only as the terms of present
Board members expire because parole board experience is the most valuable
qualification of all. If the Commission recommends using hearing examiners
to implement an early parole hearing policy, qualifications, like those
suggested for hearing examiners by the Mational Advisory Cormission, should
be established by legislation.

The Board of Parole's Policy Statement goes a long way toward articu-
lating decision-making criteria. However, it gives 1ittle guidance as to
how important various factors are and, as we have seen, includes criteria
that apparently are very seldom used. The Policy Statement claims that
the Board still uses participation in prison programs as an indication of
an inmate's readiness for parole. At virtually every hearing, the inmate's
disciplinary record is discussed with him and it is the staff's feeling
that many prisoners leave the hearing with the feeling that their institu-

tional record is an important factor in the decision reached. This belief

must surely be communicated to other inmates. Yet, it appears that this
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factor operates decisively in very few if any cases. Considering the
fact that many observers feel that just the belief by inmates that treat-
ment participation is linked to parole release destroys whatever effective-

d,87 the Board

ness the few available programs might otherwise have ha
should not represent program participation as being among its goals. Then
any treatment will be administered to voluntary subjects and may haye
some effect.

One way to foster understanding of the parole process by jnmates
is Tegislation requiring distribution to persons upon admission to the
institution of an accurate statement of parole decision-making criteria,
stressing the primacy of past record and the seriousness of the crime for
which the sentence is being served and indicating in which situations other
factors may be considered, what these factors are, and how imporiant each
is in which circumstances. This would give prisoners some idea of their
chances for release on parole and, tied with an early release hearing and
setting of the presumptive release date, inject some measure of certainty
into the correctional system. The need for honesty and explicitness in
parole board dealings with inmates is brought home by the following quote:

Profound psychological pressures are created for

inmates in trying to conform in behavior, attitude, and

program participation to what will be viewed with favor

by the parote board while having Tittle direct knowledge

of paroling policies or criteria. These pressures are

substantially increased for the scores of inmatés who try

to conform to what is desired and nonetheless find that

they are denjed parole, Manipulation of inmate behavior

by implicit or explicit promises of release, when the fac-

tors on which release decisions are made seldom have much

connection to what an inmate has done in prisen, is a

dangerous game that harms not only the inmate, but also

the public, which eventually must bear the brunt of the

hostility engendered,/88/

The United States Parole Commission whose criteria for releasing

parolees is very much like what the Louisiana Board's seem to be--offense
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severity and 1ikely parole performance--has adopted a set of Guidelines
that also might be an appropriate model to consider in Louisiana. The
Criminal Justice Research Center, the same orgénization involved with
the Louisiana project discussed earlier in this section, was also involved
with formulating the federal guidelines.

The Salient Factor Score discussed earlier is the measure used in
the Guidelines to embody the parole prognosis (risk) element of decision-
making. A severity scale, based on Commission members ratings of offense

89 These two elements

seriousness is the other component of the Guidelines.
are almost independent of each other; as we learned earlier, some of the
most serious crimes are associated with a lower probability to commit

further crimes.go

Nevertheless, a chart with one axis reflecting the con-
cern of offense severity and another the concern of parole prediction was
developed. At the intersection of these axes, the expected time to be
served is shown. This expected time at any particular intersection is
based upon past experience regarding how long inmates scoring at that
level on the salient factor index and convicted of a crime of the same
severity have served on the average. Decisions may be made outside the
Guidelines, either in the direction of longer or shorter imprisonment, but
they must be jJustified. In actual practice, the great majority of Comis-
sion decisions have been within the Guide11nes.91 A sample of the Guide-
lines is included in Appendix E.

The Guidelines represent an attempt to achieve a balance between
completely unstructured discretion and a totally fixed and mechani-

cal approach.92

They insure as accurate prediction as possible, consistent
policy and certainty, while leaving room for consideration of individual

cases. The Commission should consider recommending legislation formulating
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Guidelines for the Louisiana Board of Parole. Such an endeavor could bz
accomplished with minimal outside consulting if the research capability
recommended earlier existed.

One criticism of the Guidelines is that they fail to take into

account the sentence imposed by the judge.93 The Parole Commission makes

its own judgment of the severity of the crime, incorporated in the sever-
ity scale of the Guidelines, and this is one of the two key determinates

as to how long the offender will serve. The reason for this policy is
the great disparity that is typical of sentencing practices. Commissioner
Parker of the United States Parole Commission stated recently:

Rightly or wrongly, plea bargaining is a part of
our criminal justice system and is used to dispose of a
vast majority of cases. Unfortunately, not all US attor-
neys or judges think alike. There are differences in
plea terms ~ccepted in different areas, by different
District Court judges within a particular area and even
by different US Attorneys.

The Parole Commission is a great leveler in time
served because it can and does independently determine
how long a prisoner who entered a guilty plea is to serve
and this decision is based on the offense behavior and
not solely on the count of the offense to which the guilty
plea was taken. /94/

Although there is a great deal of value in the practice of parole
boards evening out sentences so that “similarly situated" offenders serve
the same periods in prison, one response to the suggestions that parole
boards should correct sentencing inequities is that the problem should be
remedied at its source.

It has been suggested that parole boards could ex-

pand their role as de facto sentencing review boards.

The role of such boards could be to reduce sentencing

disparity and to mitigate the harshness of current sen-

tences. While there is considerable evidence that the

criminal justice system should pay more attenticn to
unwarranted disparities in sentencing and to mitigating




IV-38

the harshness of many sanctions, allowing parole boards
to continue to perform administrative correction of a
systemic problem is inappropriate, even if it could be
accomplished effectively. "Current sentencing theory,
by maximizing everyone's discretion, causes the dis-
parities in the first instance. If sentencing criteria
were developed as they should be, and the discretion of
the sentencing authority structured and Timited as it
should be, the disparities would not arise." For parole
boards to try to fill these gaps after the fact would
simply perpetuate the problem that the various sectors
of the criminal justice system can evade responsibility
for their actions./95/

A more basic objection to parole boards playing this role questions

the propriety of an administrative agency undertaking to weigh the values
and policies involved in determining which offenders actually are
"similarly situated" in terms of meriting equal punishment. One particu-
larly articulate statement of this objection is the following:

The Board's approach to the goals represented by
the offense severity factor may well be "better" than the
congressional approach. But both the choice of goals and
their relevance to particular forms of criminal behavior
are decisions more appropriately made by legislative
rather than administrative bodies. Congress has access
to the mechanisms for considering the relative importance
of such goals as rehabilitation, incapacitation, and
general deterrence. It is the forum best suited to
balance the complex costs and benefits inherent in par-
ticular gnals of punishment: It pays for the prisons,
for the supervisory personnel, for the rehabilitative
program, and it is in closest touch with the constituen-
cies that "pay for" criminal acts, that is, the general
public. Congress also "pays for" the services of other
institutions in the criminal justice process, from police
to courts, and it could thus best determine which insti-
tutional actor should implement particular goals. In ad-
dition, the legislature is the only political body with
a colorable claim to represent societal moral values rele-
vant to the amount of punishment appropriate for certain
classes of crime.

The Parole Board's effort may well represent an
understandable response to congressional indifference
toward the complex decisions inherent in the post-
conviction process. It is iliustrative of what occurs in
many areas of the Taw when the legislature simultaneously
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abdicates responsibility and delegates authority. How-
ever, the Board's action involves fundamental choices
concerning societal values and policies that are more
properly within the province of Congress.

With respect to offense severity, the Board's
attempt to fill the void left by judicial abdication of
responsibility is a poor method for achieving the goals
of society or preserving the individual rights of in-
mates. Society's goals, be they instrumental goals of
general deterrence or moral goals of denunciation or
condemnation, can better be served in the more visible
judicial forum. No matter how well publicized Board
procedures become, no matter how much light and air come
into the parole process, the courtroom is the focal
point for the resolution of conflicts in the criminal
law. The efficacy of "deterrent" measures depends
primarily upon their being known to the relevant audi-
ence, and sentencing policy and practices are always
more easily accessible to the general public than are
parole practices. So little is known about general de-
terrence, much less about the "Jjustice" of imposing
particular penalties in the name of retribution or con-
demnation, that parole boards have no legitimate claim
to expertise. Finally, if there is one decision on
which judges feel they do not need the Board's assist-
ance, it is the determination and assessment of the
severity of the offense; this evaluation is a peculiar-
1y Tegal and judicial one, calling upon skills of com-
parison and differentiation in the Tight of statutory
definitions./96/

The arguments apply with even greater force to present practice in
Louisiana. To the extent that the Board of Parole bases its release deci-
sion on whether the offender has served "enough" time for purposes of
retribution and general deterrence--a practice that the Criminal Justice
Institute study indicated occurs rather frequently--it may not only be
acting beyond its technical and moral competence, but perhaps beyond its
legal competenceé as well. As indicated earlier, at present, the only
legislative mandate the Board has is to release inmates who are safe Y'isks.9
It could be argued quite persuasively that, once an inmate reaches his

parole eligibility date, he has served what the legislature considers

7
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to be "enough" time for purposes of retribution and general deterrence,
since it has authorized release at that point for inmates who the Board
of Parole determines are 1likely to succeed in the community. Thus, any
further consideration of offense severity, except as it might affect the
determination of risk, is inappropriate. Under the present system, this
argument is more theoretical than practical because it is impossible to
judge what goal the decision-maker is furthering when his conduct is
unstructured; but under a Guideline system, this would be a relevant con-
sidcration.

The Commission may disagree with the notion that the Board of
Parole is not equipped to judge sentencing equity and may feel that the
Board's role in lessening sentencing disparities is a salutary one. If
so, it may want to recommend legisiation specifically authorizing the
Board to equalize sentences or to determine whether the inmate has served
enough time or both, so that the Taw will reflect the current practice.
It may also want to recommend standards to guide the Board in exercising
this authority similar to the sentencing standards adopted during the
last legislative session; and if ending sentencing disparity is truly a
goal, only adoption of Guidelines 1ike those of the United States Parole
Commission will assure its achievement.g8

However, to the extent that such a recommendation would tend to
increase *he time individual inmates serve in prison as compared to the
amount they would spenq under operation of the law as it is presently writ-

ten, the Commission should consider the next chapter of this report.

¢
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CHAPTER V

THE FUTURE OF PAROLE

Much was said in the preceding chapter about the impact upon
parole-release decision-making of research findings revealing that the
rehabilitative ideal is, at Teast for the present, an unworkable theory.
The importance of this recogﬁition extends further. Parole boards'
traditional reliance on thei} "rehabilitative expertise" in judging the
readiness of an offender to return to society to justify their unstruc-
tured discretion and to resist efforts to impose procedural safeguards
is no longer supportable. Moreover, because it is now acknowledged that
the factors most predictive of parole outcome do not relate to what oc-
curs in the institution but to the offenders' prior conduct in the com-
munity and certain personal characteristics such as age, there is no
reason certainty cannot be infused into the system by making an early
judgment as to when the offender can be released and setting a presump-
tive parole date, as suggested in Chapter III.

But there are more profound consequences yet for parole and for
the entire sanctioning system flowing from the new confrontation with
reality: the very premises upon which the indeterminate sentence-parole
system are based have been undermined. Prisons generally do not rehabili-
tate and parole boards cannot ascertain accurately an inmate's "changed
attitudes" that make him ready for release.

The factors used by parole boards in deciding whether to release
are equally available to the judge at the time of sentencing and today
it is increasingly asked what purpose parole boards serve. Senate Bill
1437, the proposed federal Criminal Code Reform Act, would abolish parcle

release and replace indeterminate sentences with shorter determinate
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1 The bil1 is backed by the administration and appears to

sentences.
have the support of many members of Congress representing a broad poli-
tical spectrum.2 Testifying at hearings held June 7-9 of this year by

a Senate subcommittee considering the bill, the co-authors of a new
three-year Yale Law School study backed immediate elimination of parole
and stated that the demise of rehabilitation as the main goal of sentenc-
ing means that the Parole Commission "largely duplicates the initial
sentencing function performed by the trial judge.“3

That study opined:

It is difficult to see any purpose in having two
independent decisions with respect to the same individual

based on the same data aimed at achieving the same purpose

unless one is explicitly and intelligently assigned as a

review or check on the other./4/

Rather than reform the parole system by adopting measures like
those suggested in this report, California and Maine have jettisoned
parole and indeterminate sentences from their sanctioning schemes while
retaining the supervision function of parole, as the federal bill would
do. One observer stated:

/17f parole boards are not acting or functioning

on any basis other than that available to the judiciary,

it seems rather redundant, expensive, and ridiculous sim-

ply to append one more agency decision with real conse-

quences for individual 1ives./5/

In the words of the American Correctional Association:
/U/nless it could be illustrated that parole is

the best known method of release there would be Tittle

Jjustification for its continued use./6/

Other groups calling for the abolition of parole include the American

Friends Service Committee,7 the New York Citizens' Inquiry on Paro]e,8

and the Committee on the Study of Incarceration.g

At the Senate hearings Professor Gottfredsin testified against
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Senate Bill 1437, arguing that the United States Parole Commission Guide-
Tines were effective in reducing unwarranted sentencing disparity.
Professor Andrew von Hersch of Rutgers University, author of the Committee
on Incarceration's critique of the indeterminate sentence and subsequently
involved in an LEAA-funded study of parole abolition and its possible
consequences, advised caution:
The one thing that study convinced me /of/ is that
we should approach this subject with caution. Parole is
now so integral to the whole sentencing system that its
elimination or downgrading could have all kinds of reper-
cussions: unless care is taken, the unintended effects
could Targely vitiate the usefulness of that reform./10/
Others have made similar statements indicating that they foresee the even-
tual decline of parole, but recognize this will be a gradual development.
In the Final Report of the Annual Chief Justice Earl Warren Conference on
Advocacy, a group of trial lawyers recommended that:
/U/ntil such time as the present parole system is
gliminated by short definite prison terms, due process

should apply to both the initial granting and revocation
of parole on good conduct time./11/

Despite the importance of the issue of parole's continued viability,
it is important not to permit the emotion and controversy that surround
the debate on that question to divert attention from the even larger im-
plications of acknowledging the invalidity of the rehabilitative-treatment
theory of penology. When empirical evidence destroyed the foundations of
parole, it Tikewise removed the cornerstone of the system of sanctioning
that has governed American penology for over a century. It will not do
merely to weigh the remaining practical usefulness of one element of the
system, parole, to see if it can fulfill functijons other than the one for
which it was intended and move on to business as usual. A search must be-
gin for alternative but valid theoretical bases to replace the discredited

treatment philosophy.
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12 and it comes at a time when

In fact, such a search has begun,
widespread dissatisfaction has been expressed in many and varied quarters
with the practical operation of the sanctioning system. It is an auspicious
moment to re-examine the justifications for sanctions, what they should be
accompiishing, what they can achieve and their actual effects.

Historical Development of Sanctioning Theories

As discussed in Chapter IIII rehabilitation or treatment of offen-
ders has not been the sole purpose sanctions have been supposed to accom-
plish. Other justifications advanced for disposing as the state does now of
those who commit acts it has designated as criminal are general prevention,
special deterrence, retribution, and preventive confinement.

Throughout most of human history, the response to anti-social behavior
was brutal and extreme retaliation, involving devices 1ike death by mutila-
tion, burning, dismemberment and boiling in oil. The motive was pure revenge
and the Judiac principle "an eye for an eye, a tooth for a tooth" was an
injunction against inflicting punishment out of proportion to the original

offense.13

This was retribution in its rawest, most primitive form. The
Freudians argue that our other rationalizations for punishment merely con-
ceal deep needs for vengeance and for reinforcement of the group superego
by the suffering inflicted on the criminal taboo-breaker.14
Capital and corporal punishment remained as Western man's predominant
sanctioning devices until the advent of the Classical School of Criminology.
Even in England, with its vaunted tradition of fairness in dealing with
persons charged with crime, once guilt was pronounced, capital punishment
was the usual method of dealing with even minor offenders until well into

the 18th century. However, the Classicists introduced the concept of using

incarceration as a means of sanctioning criminal behavior and developed
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the innovative notion that sanctions were useful to further the social
goals of discouraging crime (general prevention) and teaching those who
committed crime in the past not to do so again (special deterreiice).

The premise of these beliefs is that man is a rational creature, opérating
on a pleasure-pain principle; and that he would do that which gives him
pleasure and avoid that which gives him pain. There is social value in
non-interference with individual human freedom, so the punishment should
not be any greater than necessary to achieve the desired result and it
should be commensurate with the gravity of the crime.

The basic hypothesis of the utilitarians--that criminal sanctions
should be used to achieve social goals--formed the basis for .the ideas of
Combs and others, discussed in Chapter II, that imprisonment be used to
protect society from criminals by locking them away until they could safely
be released (incapacitation or preventive confinement). As we have seen,
this notion was merged with the treatment model and the two cda]esced into
the indeterminate sentence-parole system.

Contemporary Sanctioning Theory

The bases underpinning America's current sanctioning system has been
described as a "philosophical mix."15
tative theory, but the other justifications for sanctions have never dis-
appeared. Legislatures have seldom ennunciated the assumptions underlying
sanctioning practices, and when they have, the result was merely a listing
of all the sanctioning theories without any indication of which are most
important or under what circumstances each is to be given particular empha-
sis,16 This phenomenon as it relates to parole boards was discussed in

the Tast chapter,17 but the observations made there are equally true with

respect to instructions to the judiciary. The most realistic assessment of

It has been dominated by the rehabili-
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the "integrative" or "inclusive" approach to philosophies of sanctions--

purporting to include all bases as justification for punishment--is that

it reflects not a decision to be all-inclusive but an absence of any

consistent, ordered consideration of the purposes sanctions should serve.
As Judge Marvin Frankel notes:

A Supreme Court opinion in 1958 made the obvious

point that the "apportionment of punishment," its "severity,"
"its efficacy or its futility," are all peculiarly questions
of legislative policy. Fully agreeing that this ought to

be st; I have been saying at some length that the Tegisla-
ture has for too long abdicated this basic function. To be-
gin at the elementary beginning, we have an almost entire
absence in the United States of legislative determinations--
of "law"--governing the basic questions as to the purposes
and justifications of criminal sanctions./18/

Kay Harris, Assistant Director of the Resource Center for Correc-
tional Law and Legal Services, an activity of the American Bar Associa-
tion Commission on Correctional Facilities and Services has said:

Of primary importance in any effort to bring rational-
ity #nd. effectiveness to American sentencing is the develop-
ment of a model for a criminal sanctioning system that rests
on a sound and consistent philosophical base.

Most fundamentally, the legislative branch has failed
to develop and declare a coherent public policy to govern the
criminal sanctioning process. This failure has resulted in
the present state of affairs in which the implementation of
society's official responses to convicted law violators is
almost totally discretionary in nature. Where there is no
clear purpose, and discretion reigns, there can be Tittle ac-
countability, standards for acceptability or procedural safe-
guards cannot be meaningfully enforced, and "equity" and
“justice" remain unapplied concepts. A new model for criminal
sanctioning systems is needed./19/

Says the National Advisory Commission:

The effectiveress of sentences is thus irrevocably
tied to the purposes established for the criminal law....
Basic assumptions about the role of the criminal law and
of criminal sentencing will only be proved or found wanting
if the system articulates in open fashion what it thinks it
is doing and for what purpose./20/
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But the National Advisory Commission goes further to indicate that there

is a duty on the part of the state to show that the objective the sanction
is designed to accomplish is proper and to validate the effectiveness of
sanctions in achieving the purposes they purport to accomplish. This is
the standard test of rationality courts have traditionally held is requivred
of government if it is to deal fairly with its citizens:

Whether any particular sentence is effective de-
pends on the purpose for which it is imposed. Throughout
the history of criminal law, there have been competing
purposes for applying the criminal sanction. Imposition
of punishment has been defended on the basis of retribu-
tion, deterrence, incapacitation, rehabilitation, and re-
integration. Surprisingly, little information is available
to show that punishment or confinement achieves any of
these purposes except incapacitation and retribution.

The Commission believes that restrictions on liberty
should be justified by some legitimate purpase and that
the state in imposing sanctions should bear some burden of
proving that the means employved have some reasonable rela-
tionship to the purpose selected. This requires not only
an articulation of what those purposes are but also a mea-
sured application of sanctions in general./21/ /emphasis
added/ o

Validation must be, of course, by empirical evidence, and this is
precisely the process that has called into question the propriety of con-
fining for treatment. Factual data indicate that we can no longer justify
imprisonment upon the belief that treatment therein rehabilitates. In
addition to the ﬁmpoftance of reality testing to justify deprivation of
individual liberty stressed by the Commission, the public has an important
stake in a sanctioning system that accomplishes its goais and does so with
efficiency. Moreover, even if a particular sanction is effective fn achiev-
ing a legitimate public policy, there may be philosophical or practical
objections to its use.

With these considerations in mind, we now undertake an analysis of

the justifications of the present sanctioning system that remain after




V-8

we discard rehabilitation, which has been determined to be invalid. In
the following discussion, the focus is upon the empirical research that
has thusfar been completed into the effectiveness of existing sanctions
in achieving their purported goals and upon policy problems in their
imposition. This analysis is designed to furnish the Commission with
factual findings regarding the efficacy of the present system in achiev-
ing its goals and, within practical constraints, represents an effort
to embody the present state of Tearning on this subject. This informa-
tion will foster a more enlightened approach to the difficult problem of
the future of parole in Louisiana and also is highly relevant to the
‘ other areas of study the Commission will undertake in the future. Indeed,
the Commission's first Position Statement foreshadowed this approach:
- Because scholars have only recently begun to apply

the scientific method to such areas of human behavior as

crime, the responses to criminal activity in the past, and

therefore the goals of society's system of punishment, have

been based essentially on superstition or abstract theories.

It is expected that part of the work of this Commission

will be to compile empirical data to test the validity of

such theories, many of which are still with us, to determine
which ones are, in fact, sound and which are not.

The core of the present sanctioning system is, of course, incarcera-
| tion in a penal institution. Diversion and probation are also components

| in the system, but they are not within the scope of the Commission's study
mandate, and their effectiveness will not be considered except as they cast
Tight on more relevant questions. Moreover, parole is an important means
of shortening sentences. Thus, in studying only the postsentence segment
of the sanctioning system, the Comwission is concerned «ith the effective-
ness of varying lengths of sentences in promoting sanctioning goals.

Special Deterrence

The special deterrence purpose of sanctions hypothesizes that
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imposition of a particular punishment will deter the offender who is
subjected to it from committing more crime. Considerable research has
been done on the question whether those who serve longer terms of in-
carceration tend to be more successful when they are released than those
who serve shorter terms. The methodology of this research is essentially
the same as that used to study various forms of treatment within the
institution: factors associated with 1ikely postrelease success are
controlled so that those under study who are released early are equally
likely as a group to refrain from further criminal activity as those
released later except for the difference in time served. This is especially
necesséry when studying time served because those with shorter sentences
or released early on parole would presumably be those less 1ikely to
recidivate. A number of studies that did not control for other factors
were excluded from this analysis as being irrelevant.

One further refinement should be drawn before examining the re-
search cn this matter. There may be more than one factor operating in the
equation “time served: postrelease outcome." The pure special deterrent
effect Tonger prison terms might have may be offset by the influence of

"prisonization."22

Prisonization, a concept coined by Donald Clemmer,
refers to the assimilation by inmates in varying degrees of the folkways,
mores, and general culture of the prison, which he hypothesized as in-
creasing the probability of future crimina1ity.23 For our purposes, the
overall effect of the sanction of imprisonment as it exists today is the
only relevant consideration, so we need not be concerned with such a techni-
cal distinction, except to note that it may be helpful in understanding

some of the following data.

Beck and Hoffman24 divided a sample of releasees into three categories,
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according to the time served in prison and used the federal Salient Factor
Score to control for risk. They found that, in general, the percentage

of cases with favorable release outcome tends to decrease as one moves
within the risk category from the group serving the least amount of time
to the group serving the most time. However, these results were not uni-
form or consistent, a frequent occurrence in "time served" studies. As

we shall see, this is probably accounted for by the varying magnitude of
the effects of prisonization on different types of inmates.

A different approach was employed by Jamon and Dickover,25 who coin-
pared groups of parolees released in California in 1965 from commitments
for first-degree robbery and second-degree burglary who had served less
than the median time for that offense to a matched group of first-degree
robbers and second-degree burglars who had served more than the median time
for that offense. The "match" was on six variables related to risk. The
finding after a two-year follow-up of the experimental groups was that for
both crimes, those who served less time in prison did significantly better
on parole.

The authors caution, however, that based on other factors that might
be relevant to parole outcome, the two groups of robbers were not comparable
and that these differences may account for the difference in parole outcome.
However, no such differences existed between the groups of burglars.

The California Department of Corrections study of Advanced Release
to Parole for 1954-57 found that, when controlled by Base Expectancies,
early releases and those wiho were kept in prison longer performed equally

well on paro]e.26

27

Jaman~" compared parole performances of Califernia first releases

of persons originally committed for first- and second-degree robbery who
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had served less than the median time to another cohort who had served
more than the median time. Once again, the percent of favorable out-
come among the men who served less than the median time was greater than
among those who served more than the median time.

An important study was conducted for the National Council on Crime
and Delinquency by Gottfredson, Neithercutt, Nuffield, and O'Leary.28
In assessing research conducted prior to their own study, the authors
state:

In general, the studies which have been conducted

have not tended to show that increase in the duration of

imprisonment brings a corresponding increase in special

deterrence of those so punished; neither do they demon-

strate a "worsening" effect. If, however, any signifi-

cant relation does exist between the amount of time

served and recidivism, it is more 1ikely to be that an

increase in time served will be associated with a decrease

in success rates on parole./29/
The subjects of the NCCD were over 100,000 male felons paroled for the
first time on their prison sentences between the years 1965 and 1970 in
all 50 states and the District of Columbia. The behavior of the parolees
was followed for one year. Parolees were categorized in terms of offense
type, age, and prior record. This constituted the first time that national
data involving a very large number of cases and collected under rigorousiy
controlied conditions were subjected to an analysis of this type30 The
proportion of persons returned to prison as technical parole violators or
for commission of a new crime was calculated for each offense category
according to each time-served category or "pentile." Thus the researchers
were able to see if offenders convicted of a particular crime who repre-
sent the shortest time (first pentile) subsequently returned as parole
violators at a greater rate than the 20% serving the most time for that

crime (fifth pentile).



The conclusion of the study is that, with infrequent exceptions,
those offenders who serve the longest terms in prison tend to do less
favorably on parole than those who serve the shortest terms before their
release. Often, there were no statistically significant differences
between the first and second, the second and third, third and fourth,
or fourth and fifth pentiles, but there was such a dfifference between
the first and fifth. An exception to this finding was narcotics viola-
tors who had no prior non-prison sentences. The 1likelihood of parole
success for persons in this category increased with éach increase in
the time served.

Ko]odney31 performed an analysis on 1,268 individuals returned to
prison with new felony convictions following first release in 1964 and
1966, and found that recidivism rates for offenders who served compara-
tively Tong terms, compared to others of the same offense class, were
higher than those with comparatively short terms.

Ancther study by Gottfredson, Gottfredson and Garofalo once again
examined the relationship of time served in prison and parole outcome
while holding constant risk attributes by classifying the samp]e into nine
risk categories. In four of the categories there is no re]étion batween
time served and parole outcome, although in three of these four categories
those serving shorter times have a higher success rate than those serving
the Tongest time. 1In the other five risk categories, there is a negative
relationship between time served and parole success. The researchers'
conclusion:

There is no simple association or single pattern to

be found, and no simple explanation for the patterns observed

is apparent. What is clear, however, is that there is no

major and consistent pattern for parole success to increase
as time served increases. Indications are for the total
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sample as well as most risk categories that the percent
of parolees with favorable outcomes either decreases or
remains fairly constant across time-served categories./32/

In another NCCD-sponsored study, Babst, Koval and Neithercutt33
found that for all the burglars paroled in the United States in 1968
and 1969, in general, length of stay showed no consistent relationship
to parole outcome when drug use, alcohol use, prior record and age at
release were held constant. The same finding was made as to addict-
parolees in two states (New York and California) by Inciardi, Babst
and Kova1.34

A study by Neithercutt® indicated that 1ike individuals serving
longer terms performed more poorly on parole than their counterparts
serving less time. The author noted that this overall observation ob-
scures interactions within smaller subgroups of the population. Thus,
there is a miniscule relationship between time served and success on

parole for pefson offenders, but for property affenders, especially those

with no prior record, there is a sharp decline in success rate as time

served increases.

Berecochea, Jaman and Jone536

conducted an analysis of the parole
outcome of inmates released at random six months before their sentences
expired and compared their performance to another group of inmates, also

chosen at random who served their full terms. “*ie average term for both
| grouﬁs was three years. The memBers of the two groups had substantially
identical Base Expectancies. The result of the study: there was no
appreciable difference in parole outcome of the two groups.

In an extensive review of the data available on time served and
recidivism, the California Assembly Committee on Criminal Procedure in

1968 concluded that "no evidence can be found to support extended
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. . . . . 3
incarceration as a determinate element in the deterrence of crime." 7

In 1977, that statement is still true, and the newer evidence indicates
that, if anything, 1on§er terms in prison seem to increase the probability
that the individual inmate will return to crime. Not a single empirical
research effort has concluded that longer terms in prison deter crime
except in rare instances of a particular type of crime or offender. This
conclusion comports with the consistent findings that persons placed on
probation have better subsequent success than persons sent to prison, even

when risk factors are contro]1ed.38

Since over 97 percent of offenders

eventually are released, these findings seem to indicate that the sanction-

‘ing system may retard rather than further achievement of one of its goals.
It is difficult to escape the conclusion that, according to the

best information available, incarceration does not serve the purpose of

marginal special deterrence. That is, longer prison terms do not deter

most individuals subjected to them any better than do shorter terms. And

incarceration itself may not serve the purpose of special deterrence either.

General Prevention or General Deterrence

The phenomenon nf general prevention is much more difficult to
isolate and subject to the scientific method than is special deterrence
because it emphasizes the influence of the sanctioning system upon society
as a whole. Proponents of adopting this theory of criminal sanctions as
the new primary foundation of the system prefer to Tabel it general preven-
tion because the term deterrence is generally associated with the idea
that individuals will abstain from criminal conduct because of fear. They
point out that there is another component of thé.concept that is equally
important. Apgrt from creating fear, the criminal law serves to discourage

anti-social behavior by expression of social condemnation of the forbidden
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act. "Various labels have been used to charactérize these effects--the
moral influence, the educative, the socializing, the attitude shaping,
the norm strengthening or norm reinforcing and so on."39

In a nutshell, empirical studies seem to indicate that sanctions
and, more specifically, imprisonment for illegal conduct tend to discourage
such conduct, although not under all circumstances. These studies, for
the most part, have shown that the certainty of sanctions discourages
crime but that severity of sanctions has no such deterrent effect.

Titt1e40 constructed indices of certainty and severity of imprison-
ment for seven major offense categories--homicide, assault, sex offenses,
robbery, burglary, larceny, and auto theft--and for a total category of
felonies. Certainty was measured by dividing the number of persons sent
to prison in each state for a given crime in a given year by the number
of those crimes reported in that state in the preceding year. Severity
was the median length of prison sentence imposed in a given state for a

given crime.41

Comparing these indexes and crime rates for the states

of the United States, he concluded that a high probability of imprisonment
was associated with Tower crime rates but that the efficacy of severity
of punishment was 1imited to the offense of homicide. Zimring and Hawkins
built on Tittle's study, adjusted it for regions and found severity of
the sanction unrelated to the crime rate for homicide as well. This con-

tradicted Gibbs's42

earlier study on homicide, which found a n=sgative
association between severity and certainty of imprisonment combined and
homicide rate by state.

The Tittle and Gibbs conclusions as to the irrelevance of severity
of the crime provoked a great deal of scholarly response and prompted

research in an area that had previously been <ignored for the most part.43

Vi



44 confirmed Tittle and Gibbs in their findings and the present

45

Logan
feeling seems to be that they were justified in their conclusions.
Salem and Bowers46 reached the same conclusion, although a subsequent
study by Er]ich47 concluded that both certaintyand length of sentence
reduced the rate of crime.

Tittle and Rowe48 have shown that‘certainty of arrest insures
a lower crime rate and it may be that the greater ilikelilood of annrehension
rather than of imprisonment is the factor that deters. There have been
at least nine studies of the efficacy of capital punishment in deterring
the crime for which it is imposed. All have discounted its deterrent
effect and have been interpreted by Morris and Hawkins49 as being re-
markably consistent in their findings. Indeed, it now "seems established
and accepted that the existence of capital punishment as a sanction
alternative to protracted imprisonment for convicted murderers makes no

.”50 However, this conclusion does

difference to the homicide rate...
not necessarily translate into absolute proof that marginal general deter-
rence does not operate for certain crimes. However, it does tend to sup-
port the hypothesis that the severity of sanctions bears 1ittle relation
to how much crime is committed in a particular jurisdiction.

Another perspective on general prevention is offered by Bailey and
Smith.51 Their findings were that greater severity of punishment results
in Tess certainty that it will be used. In T1ight of the fact that certainty
has been found consistently to be the surest guarantee of deterrence, this
conclusion seems to argue that severity of imprisonment may be a negative
factor in deterrence rather than merely a neutral one.

An example of this phenomenon might be revealed by the experience

under New York's extremely stringent narcotics penalty, which was enacted
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in 1973. Two studies have concluded that it is ineffective in deterring
the conduct it sought to discourage. A recently released LEAA-funded
inquiry conducted by the New York Bar Association's Jofnt Committee on
Drug Law Evaluation during the three years following passage of the
statute showed that addiction and crime remained at levels comparable

to those in neighboring cities and states with Tess stringent laws. Pre-
viously convicted narcotics violators who faced automatic prison sentences
if found guilty again were not deterred from committing other crimes, and
although offenders who were convicted were more 1ikely to go to jail and
stay there for a longer time, it was less Tikely that an accused person
would be convicted.

An earlier study carried out by a team of researchers at the School
of Criminal Justice of the State University of New York found that the
law "does not offer the protection it was intended to provide...fails to
deter...and is a source of radical dysfunction in the administration of

justice.”52

A different kind of study was conducted by Schwartz.s3

Pennsylvania
enacted substantially stiffer penalties for rape after a series of particu-
larly heinous crimes of that nature. An analysis of the frequency in
incidence of rape before and after the imposition of the increased penalty
revealed no basis for concluding that the increased severity of the sanction
significantly affected the crime rate.

A critique of this study noted that it had only examined the short-
term effects of the new sanction, that no attempt was made to see if the
]egis]ation actually changed the sentencing pattern and hypothesized that

the publicity surrounding the rapes that precipitated enactment of the

legislation may have encouraged more victims to report rapes and that
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there may actually have been fewer rapes after the penalty was increased.s4
The same writer points to weaknesses in the other studies discussed earlier
whose methodology involves comparing incarceration rates and average
sentences imposed to crime rates. He notes that the extent of crime may
influence the punishment imposed as well as the punishment influencing

the crime and the former occurrence may appear in research statistics to

be the latter. For instance, high crime rates may lead to increased use

of probation and fines to reduce prison overcrowding. Without close analysis,

this may appear to the researcher as increased leniency causing high crime
rates. Or high crime rates may lead to increased severity in sentencing,
but it may appear that the increased severity leads to high crime rates.
Finally, a strong community condemnation of a particular crime may cause

a decline in crime and also induce the legislature to increase the sever-
ity of the sanction; once again, the sanction may be given credit for the
decline in crime.

It is apparent that more research under controlled conditions is
needed 1in this area, but if some tentative conclusions must be reached,
they are best summarized as follows:

Thus, the case material compiled in recent years is
generally consistent with other research in suggesting that
sanctions /imprisonment/ may have some deterrent effect when
the certainty of 1mpos1t1on is reasonably high, but that
severity of sanctions in the absence of certainty has Tittle
bearing on deviance./55/

Some writers have voiced a philosophical objection to the general
prevention theory. They reason that it is unfair to impose punishment on
individual offenders for the purpose of discouraging others from committing

crime.56 The general preventionists repsond that this characterization

is unfair in that it concentrates upon actual punishment rather than upon
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the threat of the law. Punishment, the argument goes, merely makes the

threat of the law credible.

Retribution

Retribution can mean many things. It may be synonymous with
vengeance or revenge--man's primal instinct to extract suffering from
one who has caused injury. It may have moral overtones; justice requires
that a Taw violator who thereby gains an unfair advantage over thé Taw-
abiding members of society and is unjustly enriched must be punished to

1157 n 58

restore "equilibrium. The offender must receive his "just deserts.

The state must punish criminal offenders to protect society from private
revenge--in other words, against the "law abiding."Sg

During these times of increasing dissatisfaction with the criminal
sanctioning system, a predominant response has been to advocate a return
to retribution as the single or predominant foundation of sanctions. This
course is urged not by those advocating harsher and more stringent penal-
ties, but by others whose sensibilities are offended by what they see as
the unjust imposition of suffering on individuals that has accompanied
implementation of the utilitarian purposes of incarceration. When sanctio
are imposed upon an individual offender, they argue, the only consideratio
should be the just punishment for what the offender has done and not the
furthering of any social goa]s.60 The retributionists are concerned with
creating a fairer sanctioning system, not necessarily one effective in
reducing crime.

Some of those advocating sole reliance on retribution in dealing
with the individual offender do not object to the state considering utili-
tarian matters in designing its sanctioning system. But once the system

is put in motion, the individual should be assignad only his just deserts.

ns

n

61
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If punishment is the only goal of retribution, it need not be
tested fof validity; incarceration certainly punishes and more incarcera-
tion punishes more. But this observation leads immediately to the objec-
tion that it is very difficult to assign a practical value to what is
"deserved" for any particular crime. What "mere mortal" can determine how
much punishment is required, not to serve any social purpose, but to
restore a moral equilibrium, and is this a proper role of the State?
While those presently arguing for a return to the retributive model sug-
gest short sentences of three- or five-year maximum are appropriate,
others would certainly take exception. Others point out that insofar as
retribution seeks to avoid private vengeance, it also is utilitarian in
nature, and the sanctioning system under a system of general prevention
would serve the same purpose equally well. The only remaining aspect of
retribution is pure revenge, which should not be used by a civilized
society as the basis for its sanctioning system. Justice Oliver Wendall
Holmes stated that while the law cannoti ignore the public's insistence on
62

revenge, neither should the law encourage it.

Preventive Confinement or Incapacitation

The utilitarian desire to prevent or reduce the likelihood of crime
by restraining those exhibiting a proclivity toward criminal behavior is
the underlying premise of the preventive confinement justification for the
present sanctioning system. The popularity of incapacitation as a justi-
fication for sanctions appears to increase as the rate of crime, or fear
of it, inCreases.63

At first blush, it may appear obvious that the present sanction of
imprisonment accomplishes the objective of incapacitation. There is no

doubt that incarceration prevents inmates from committing crimes, at least
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against those who are not incarcerated with him; and longer periods of
incarceration certainly incapacitate him for longer. But, if we look
beyond the mere fact of incapacitation to the primary aim of decreasing
crime, there is at least some indication that incapacitation may not be
as effective as it may seem to be.

First of all, in light of the empirical findings on special deter-
rence discussed earlier, it seems clear that, at least for many offenders,
Tonger terms of incarceration presage a greater likelihood of future
criminal activity. Unless the penal system 1imits application of preven-
tive confinement to those it intends to retain until old age, the decrease
in special deterrence from longer confinement is Tikely to counterbalance,
at least to some extent, any decrease in crime induced by isolating offenders.

Furthermore, as has been noted, research and experience shows that
the general preventive effect of certainty of punishment is often lost when
the severity of punishment increases. New York's experience with increasing
severity of sanctions for narcotics offenders demonstrates that long
sentences often discourage application of the sanction at all. Therefore,
there may be a second counterveiling influence on the efficacy of preven~
tive confinement.

Very 1ittle research has been done on the magnitude of the effect
on the incidence of crime of isolating prisoners, and such research is

64 estimated that even

generally considered to be unreliable. Greenberg
if half of the inmates in federal and state prisons were released, the in-
crease in index crimes would be only between .6 and 4 percent. Although
these specific results may be questioned, an analysis of the Uniform Parole
Reports has shown that only 12 percent of the parolees released in the

United States had been convicted of a major crime or had been returned to
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jail in Tieu of prosecution for a major offense during three years after

their release from pm‘son.65

Thus, within the time of greatest risk

after conviction, nine out of ten parolees are not reconvicted. A new
study by Martinson and Hi1ks§6whose prior survey of rehabilitative programs
has prompted much of current penological thought, was released less than

a year ago. It showed that general recidivism rates are lower than had
previously been hypothesized and that something on the order of 25 percent
of prisoners return to crime upon release.

On the other hand, Skinner67 has estimated that, if every offender
convicted of a serious crime in New York State were imprisoned for three
years, the rate of crime would be only one-third of what it is today. How-
ever, these results were reached by making assumptions about how many
erimes each offender commits per year, and Wilson, who generally supports
the notion of preventive confinement, admits that the estimates are based
on "uncertain data and involve assumptions that can be cha]]enged.“68

However tentative the estimates of the efficacy of preventive con-
finement in reducing the level of crime, its detractors' strongest objec-
tions to its use focus not on its effectiveness but on its propriety as
a rationale for imprisonment. The first Tevel of criticism is moral and
philoscphical. Those who feel that punishment should not be used for
utilitarian goals question whether incarceration should be imposed upon
one individual because of what he might do in the future rather than for

69

what he has done in the past. A flaw more commonly stressed is the

inability of presently existing prediction devices to accurately pinpoint
which offenders should be subjected to preventive confinement.70
The argument advanced by the latter group bears further attention.

Its proponents remind us that when legislators and courts impose increased
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penalties on habitual or "dangerous" offenders or when parole boards re-
fuse to release inmates because they are not good parole risks, they are

7 Research into the

imposing preventive confinement on those persons.
phenomenon of “"false positives" has shown that even using the best predic-
tion devices available, an alarming number of persons who are retained in
the institution because they fall into a high-risk category do not recidi-
vate once they are finally re]eased.72 Even the relatively precise Salient

Factor Score relegates about two-thirds of parolees who ultimately succeed

on parole to the lowest category on the scale. And, as discussed earlier,
vhen decisions are made without statistical aids, the accuracy of the deci-
sion is likely to be even lower.

Some observers discern the ambiguity in extending incarceration for
convicted persons because of their predicted dangerousness while the very
notion of incarcerating a person who has not yet been convicted because he
possessed characteristics indicating, for instance, a 60 percent probability

73 Sti11 another even more

that he would commit a crime would be shocking.
insidious defect in the operation of incapacitation is that it conceals the
erroncous confinements while revealing erroneous relpases. The only time
error is revealed to the public or politicians is when a prediction error
has been made in releasing an inmate--a false negative. This prompts
decision-makers to expand the categories of persons who are preventively
confined and to lengthen the periods of confinement, and causes those
responsible for the improper release to be more conservative in releasing
offenders.’
In short, a system of preventive confinement creates
a self-fulfilling prophecy for the need for more preventive
confinement./75

And there are practical diffculties with preventive confinement that may
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counsel against its use, even assuming its marginal effectiveness in

decreasing crime. Incarceration is a very expensive proposition.76

It
now costs well over $7,000 per year in Louisiana just to maintain an v
inmate in an institution. This does not account for the massive costs
of constructing the edifices that house convicted offenders, in which
Louisiana has invested nearly $90 million in the past year. It cer-
tainly seems to make very little sense to use preventive confinement

to reduce the rate of property crime; it would be far cheaper for the
state to reimburse the victims than to bear the prohibitive expenses

of incapacitation.

The difficulty, of course, is that prediction of future dangerous-
ness is even shakier than foreseeing general recidivism. Efforts so far
have failed to yield a practical prediction instrument that could be
employed in preventive practice.77 The present state of knowledge would
require incarceration of 100 persons to include ten who would actually be
dangerous if re]eased.78 The best indicator of dangerousness has been
79

found to be previous incidence of violence.

Length of Sentences in the United States and Louisiana

In the historical review of the development of the indeterminate
sentence-parole system discussed in Chapter II, it was established that
the original rationalefor .that system was preventive confinement. Sentences
up to life imprisonment were to be imposed on all offenders and only upon
a finding that the individual was ready to return to society would he be
released. Soon, the preventive confinement rationale was supplemented by
that of the rehabilitative, embodying the notion that the offender should
be treated and released when he was cured. As time passed, legislators

became disenchanted with entrusting so much discretion to parole boards and
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probably with the cost of keeping prisoners confined for so long, and
began enacting minimum and maximum terms within which the boards could
act. Louisiana did so in 1926. MWith the contemporary decline of the
rehabilitative ideal, the indeterminate sentence-parole system is left
with preventive confinement as the sole theoretical justification for
its existence.

During the past century, sentences have been formulated by the
legislature and imposed by courts with the knowledge that the parole
board could refease the offender typically after a third of his term
and that only the worst inmates would be kept longer. But “the sentence"
for a particular crime or imposed on a particular criminal has come to
be associated with the statutory maximum or the term imposed by the judge--
thus, the public outcry whenever a person released "before the end of
his sentence" commits a crime. As discussed in the previous section,
the tendency of preventive confinement to beget more preventive confine-
ment has resulted in American sentences--both imposed and actually served--
being substantially longer than those in other developed Western nations.80
This phenomenon was recognized by the National Advisory Commission:

It is well-documented and almost universally

recognized that the sentences imposed in the United

States are the highest in the Western world. This re-

sults from a number of factors including the high maxi-

mum sentences authorized by statutory provisions. To

be assured that the very dangerous offender is incapaci-

tated, legislatures in effect have increased the possible

maximum sentence for all offenders. This dragnet ap-

proach often results in imposition of a high maximum

sentence on persons for whom it is patently excessive.

The wide flexibility exacerbates the disparities in

sentences that seriously handicap correctional programs./81/

Christie has hypothesized that when daily existence is character-
jzed by greater security against need, more leisure and fewer limitations

on self-development, then a lesser deprivation of those benefits would
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82 He concludes that this is why sentences

compensate for the same crime.
are comparatively shorter in niore advanced cultures and why they become
shorter in a particular society as it becomes more developed. This clearly
is not true in the United States, which has one of the highest standards

of 1iving in the world. Another apparent incongruity is that it would be
expected that in societies placing a high value on individual 1iberty

and personal freedom, sentences are shorter than in other cu]tures.83

Once again, the theory fails when applied to the United States which has

a strong tradition for respect of such values. The rate of incarceration
in America is twice that prevailing in England, four times that of Norway
and eight times the incarceration rate in HoHand.S4 By rough estimate,

a prisoner who spends seven years in prison in the United States would
spend four years in prison in England or Australia and less than two years

85 It would be too simplistic

in prison in Denmark for a comparable crime.
to blame this incongruity entirely on.the indeterminate sentence, but it
seems 1ikely that it has been one cause of the situation.

In 1973 Louisiana ranked ninth among the states in the United
States in terms of the number of prisoners in its institutions per 100,000
civilian popu1at1‘on.86 In that same year, only 13 states imposed a longer
median sentence and 1in only 19 states did prisoners serve longer terms.87
Because these latter two statistics only include sentences to imprisonment,
some states making greater use of probation and diversion than Louisiana
may appear to have longer median sentences and time served because only
the most serious offenders are fimprisoned. So the rate of incarceration
probably furnishes a more accurate indicator of the overall use of the
sanction of incarceration. Thus, the statistics lead to the unavoidable

conclusion that Louisiana makes significantly greater use of incarceration
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as a sanction than do comparable jurisdictions in the rest of the world.

Yet, the facts that scientific inquiry have thusfar been able
to accumulate all seem to prove that longer incarceration does not ac-
complish most of its goals and may even have a counterproductive effect
on achieving some of those goals. Shorter periods of incarceration are
at Teast as effective and probably more effective than Tonger periods ‘
in preventing recidivism and seem to be equally effective in discouraging
the general populous from criminal activity. Theor'sts in general preven-
tion have made the point that social condemnation can probably be expressed
just as well by a system of short sentences as by a system of long sentences,
just as marks in school can be graded as efficiently on a scale from 1 to
10 as on a scale from 1 to 100.88

It is as yet unclear how much of an effect preventive confinement
has on general crime rates; but there 1is at least as much evidence that
the impact is minimal as there is evidence in the other direction. More-
over, considering the primitive state of scientific knowledge in the area
of human behavior prediction, incarceration for the purpose of preventive
confinement is extremely expensive, both in human and economic terms.
If incapacitation makes any sense at all, it is in incarcerating persons
who will be violent if released. But to do that--if we abandon our
present random solution procedure and employ the most advanced prediction
methods yet devised--we must be willing to deprive ten persons of their
freedom for an extended period of time and pay a figure that will soon
approach $10,000 per year to isolate each of them ($100,000) in order to
jsolate one person who will commit a vioieat crime if released. Moreover,
this will only locate half of those in the group who eventually will com-

mit a violent crime. If the writer is excused for leaping from the facts
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to make a policy judgment, it is recommended that if preventive éonfine~r
ment is used at all, it be used very sparingly and only in the most ex-
treme circumstances.

As to the effectiveness of a longer period of incarceration to
accomplish the purposes of retribution, this is such a subjective judg-
ment that it is virtually impossible to make. 1In accomplishing the
utilitarian aspects of retribution (to prevent victims from taking revenge),
it does not seem 1ikely that shorter sentences on the order of those cur-
rently being adopted by other states will prompt victims or their families
to "take the law into their own hands." That result has not occurred in
those states or the other countries where sentences are considerably
shorter. But it is submitted that to set a period of years in prison
that accomplish the more elusive purpose of restoring the moral balance
sought by the pure anti-utilitarian retributionists is impossib]e. The
humanitarians presently advocating retribution as the justification for
sanctions propose relatively short sentences--1ike three to five years--

for most crimes, but many others of a different philosophical disposition

weuld argue that the "just deserts" for such crimes is much longer incarceration.

Use of Tong sentences to accomplish sanctioning goals appears increas-
ingly to be falling into disfavor. In general, states are enacting shorter

sentences to incarceration.sg

Those states disposing of the indeterminate
sentence-and proposals to do so replace it with relatively snort periods
comparable to the median time actually served by inmates under the indeter-
minate system. For instance, the I11inois proposal replaces the 14 years
to Tife sentence for murder with a flat sentence of 25 years; the first-

degree felony sentence of four years to T1ife imprisonment with a sentence

of eight years; a second-degree felony sentence of 1 to 20 years imprisonment



V-29

with five years, the 1 to 10 year indeterminate period for third-degree
felonies with a three-year sentence and 1 to 3 years for a fourth-degree
felony with a two-year determinate sentencé.90

The Mational Council on Crime and Delinquency's Model Sentencing
Act has suggested that all “noh—dangerous” offenders be placed on proba-
tion or that a fine be imposed upon them unless it appears that such a
disposition would pose a threat of serious harm to the public. For those
offenders who are not‘within the definition of "dangerous," but would
pose a threat of serious harm, it recommended sentences of incarceration
not exceeding five years, except for heinous crimes.gl

The National Advisory Commission likewise advocated the use of
alternatives to incarceration whenever possible and would require that
justification for using incarceration appearson the record. For those
persons who are incarcerated who are not found to represent a substantial
danger to others, the Commission suggested maximum sentences not to exceed

92 Standard 5.3 authovrizes

five years for felonies other than murder.
extended terms of confinement of not more than 25 years when the court
finds that a term Tonger than five years is required to protect the'pub1ic
and the defendant fits into one of three categories. |

The first designation which the Commission concluded would merit
preventive confinement was the "persistent offender," defined as a person
over 21 years of age who stands convicted of a felony for the third time.
At least one of the prior felonies must have been committed within the
five years preceding the commission of the offense for which the offender
is being sentenced and at least two of the three felonies must be offenses

involving the infliction, or attempted or threatened infliction, of serious

bodily harm on another.
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The second offender who is subject to extended terms is the
professional criminal. He must be over 21 and be "convicted of a felony
that was committed as part of a

...continuing illegal business in which he acted
in concert with other persons and occupied a position of
management, or was an executor of violence. An offender
should not be found to be a professional criminal unless
the circumstances of the offense for which he stands con-
victed show that he has knowingly devoted himself to
criminal activity as a major source of his livelihood or
unless it appears that he has substantial income or re-
sources that do not appear to be from a source other than
criminal activity./93/

A final definition of "dangerous offender" is:

...a person over 21 years of age whose criminal
conduct is found by the court to be characterized by:
(a) a pattern of repetitive behavior which poses a serious
threat to the safety of others, (b) a pattern of persistent
aggressive behavior with heedless indifference to the
consequences, or (c) a particularly heinous offense involv-
ing the threat or infliction of serious bodily injury./94/

In explaining its sentencing standards, the Commission stated:

There are, obviously, offenders who must be isolated
from society; there are those for whom present knowledge
does not provide effective treatment. The standard desig-
nates three categories of offenders for whom such incapaci-
tation is appropriate, and it would not prevent long confine-
ment in those cases. But the wholesale use of incapacitation
as a goal in sentencing is counterproductive. Ninety-nine
percent of those confined will eventually be released, and
their attitude toward society at that point may well determine
whether they continue to endanger the public safety. Long
periods of isolation from society as an answer to increased
crime may be self-defeating./95/

It should be noticed that offenders sentenced to the five year maximum term
suggested by both the NCCD and the National Advisory Commission would be
immediately eligible under those proposals for parole without serving any
minimum term. As the preceding quote reveals, the Commission, whose report
was published in 1973, still endorsed the treatment model. Both of these

study groups made their recommendations before the strongest evidence on
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the failure of institutional rehabilitation had emerged. However, the
relevance of this fact to our discussion of sentence length is that even

the relatively short five-year sentence would be subject to reduction

under these plans. Indeed, the Commission's recommendation would allow
immediate parole of offenders sentenced to extended terms and would
authorize the judge to impose a minimum term up to one-third of the sentence
only if he found that the community required reassurance of the offender's
continued confinement.

The Commission produced a chartg6 comparing thé percentage of 1-5-
year, 5-10-year and over 10-year sentences imposed to the percentage of
terms actually served in each of those ranges by first releasees in all
the states in 1970. From the chart, the Commission was able to conclude
that in many states a substantial proportion of offenders released in
1970 had been sentenced to five years or more but that a relatively small
percentage had actually served more than five years. Moreover, a very
small percentage had served ten years or more. <

The Commission's report concluded that implementing its proposed
sentencing standards would not substantially alter present sentencing
practices. However, it noted that Commission standards requiring articu-
lation of the purposes of sanctions and that courts state specifically
the purpose of sentencing each individual would help make sentencing
provisions more consistent with actual practice and help to alleviate

97 The chart used by the Commission showed that

disparity in sentencing.
for first releasees in 1970, 57 percent of Louisiana sentences were for
periods of one to five years while 88.8 percent of inmates served that
period in prison; 27 percent of the sentences imposed were for a term of

five to ten years, while 9.5 percent of inmates released for the first
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time served a term of that length; and of the 16 percent upon whom
sentences of ten years or more were imposed, only 1.3 percent actually
served that Tong in prison.

Sentence Length and Parole

Parole is, of course, along with good-time, one of the two chief
ways an offender can be released from prison before the expiration of
"his sentence." Its operation is therefore a major target of policy-
makers seeking to Tengthen terms of imprisonment. Though the years,
parole's availability as a release mechanism has been narrowed by
eliminating its application to offenders in certain crime categories.
The following offenders are ineligible for parole:

1. Those serving 1life sentences unless the Governor commutes the
sentence to a set number of years upon recommendation of the Board of

Pardons.98

2. Inmates who have pending against them an indictment or informa-
tion for a crime committed while 1in prison.99
3. Persons convicted of armed robbery or attempted armed robbery.loo
4. Those convicted of burglary of a pharmacy.101
5. Persons convicted of a third or subsequent offense of i11legal
carrying of a weapon.102
6. Inmates convicted of carrying a concealed ﬁeapon who have pre-
viously been convicted of first- or second-degree murder, manslaughter,
aggravated battery, aggravated or simple rape, aggravated kidnapping, ag-
gravated arson, aggravated or simple burglary, armed or simple robbery,
any vio1ation.of the uniform controlled dangerous substances law which
is a felony, or any attempt to commit any of the above crimes.103

7. Those sentenced to 1ife imprisonment for first-degree murder.l04
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8. Persons imprisoned for 1ife for second-degree murder
may not be paroled until they have served 40 years.105

9. Prisoners convicted of taking contraband to or from state
correctional institutions or to state-owned hospita]s.lo6

10. Anyone convicted of the crime of theft of cattle, horses,
mules, sheep, hogs or goats.107

There is no pattern to be discerned in the 1ist of crimes com-
mission of which the legislature has designated renders an offender
ineligible for parole consideration. Some of them are very serious
crimes, but others are of relatively minor severity. This rather ran-
dom selection of offenses that have been singled out as subjects for
incapacitation or general deterrence is typical of the unstructured,

uncoordinated nature of much of the state's senféncing Tegislation.
During the past legislative séssion, several bills were passed
further Timiting parole eligibility in the following manner:

11. Those convicted of manslaughter, simple or forcible rape,
simple or aggravated battery, aggravated assault, simple and aggravated
kidnapping, or false imprisonment or any attempt to commit any of these
crimes against persons 65 years of age or older must serve at least five
years without being eligible for paro]e.108

12. Persons convicted of attempt to distribute or possess with
intent to distribute a narcotic drug in Schedule I.109

13. Persons convicted of perpetration or attempted perpetration
of second-degree murder, manslaughter, aggravated battery, or simple kid-
napping while using any firearm or explosive device must serve, in ad-
dition to their sentences, two years for the first offense and five

years for each second and subsequent offense without benefit of paro]e.llo
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According to Department of Corrections estimates, the last pro-
vision will cost the state over $2,000,000 per year beginning in fiscal
year 1981-1982.

The Tegislature also passed two laws designed to lengthen
sentences by decreasing good-time. Although this is not our immediate
subject, reference is made to one of the new laws to illustrate how
costly lengthy sentences are. As finally passed, Act 633 decreases by
40 percent the time an inmate may have counted off of his sentence for
good behavior. As first introduced, it would have cut good-time by 60
percent. Department of Corrections estimates of the long-range cost
of implementing the bill as first introduced was $12,350,000 per year in
addition to a $43,700,000 initial capital outlay.

Some of the other legislation that was introduced but not passed
during the 1977 regular session included bills that would have disqualified
from parole release any person-sentenced as a habitual felony offender.111
Another would have required a 1ife sentence without any possibility of
parole to any person convicted of a third felony offense when the crime
for which he was convicted was among a 1ist of "very serious felonies."
That Tist included such offenses as simple arson, where the damage amounts
to $500. or more, arson with intent to defraud, simple burglary, aggravated
criminal damage to property, aggravated obstruction of a highway of commerce,
issuing worthless checks valued at over $500. and theft of cattle,
horses, mules, sheep, hogs or goats. The list goes on, but the above

112

examples suffice. The obvious purpose of Tegislation limiting parole

and good-time is to lengthen sentences for purposes of deterrence and

preventive confinement.

113

The National Advisory Commission and the Special Committee on
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Correctional Standards appointed by the staff of the President's Com-

mission and the MModel Penal Code114

recommend that all offenders

be eligible for parole, regardless of the nature of thejr crimes. It
would seem that denial of parole eligibility to all persons serving

a sentence whose length was originally formulated on the premise that
parole release would be available after one-third of it had expired
constitutes an unnecessarily broad use of preventive confinement, con-

sidering the foregoing discussions.

Should Parole Be Abolished?

With the preceding background, we can return to the question
posed at the beginnning of this chapter: Considering what is now known
about the rehabilitative theory, what point is there is retaining the
parole release mechanism. In one sense, we can say that parole release
serves no purpose in Louisiana today other than to preventively confine
the 61 percent of offenders who are denied parole.

However, this judgment may require further scrutiny. It ignores
the fact that legislators and the public have come to equate the extended
terms enacted as part of the rehabilitative-model indeterminate sentence-
parole system as "the sentence" which a particular crime merits.

It is true the facts show that such Tong sentences are out of line with

the practice in every other civilized country, are of no utility in achiev-

ing most of the goals they purport to seek, are probably counter-productive

to some of them, and that the one goal they do achieve marginally at best
is arrived at only at great human and economic cost. Despite these facts,
the issue of crime is an emotional one that involves fear, morality and
some basic human instincts. It may be unreasonable to expect a rational

response to the problem. And it makes no sense at alil to do away with
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parole if sentences remain at their present Tength.

This seems to have been the concern of the National Commission
when it stated in its report:

The Commission accepts the concept of indeter-

minacy, notwithstanding the validity of many criticisms

of current practice. The major reason for this position

is that the alternative--a pure determinate sentence that

could not be altered--would Teave Tittle room for correc-

tional administrators or parole boards to release the

offender when it appears to them that he is capable of

returning to society. As a result, offenders would serve

longer sentences than necessary--a situation to be avoided

wherever possible./115/

This also seems to be the concern of Professor von Hirsch whose testimony
before the Senate committee was discussed earlier in this chapter. No

one knows exactly what effect instituting determinate sentencing will have
on the length of sentences, and this is no small consideration.

From this point on, there are very few more facts to divulge.
Using the foregoing information, the Commission can draw its own conclusions
in Tight of political realities. The future of parole in Louisiana could
take any number of forms. The writer will propose four models as points
of departure for Commission deliberations. The features incorporated in
each are not intended to be tied only to the other features included in
the same model, but are Tumped together on the basis of their supposed
1ikelihood of being adopted.

Before reviewing these suggestions, a very important point should
be made. This part of the report is in no way concerned with the parole
supervision function. The reader should refer to an analysis of that
system in the rest of this report. It need only be said that supervision

of prison releasees can be conducted regardless of what sort of sanctioning

system is operating. The efficacy of supervision is an entirely separate

issue.
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Model 1-The Present System Modified: This proposal presupposes

strong objection to any basic change in the present operation of the
parole system. Considering everything that has come since, the reader
might understand better now some of the changes recommended or hinted

at earlier in this report: the need to adopt procedural safeguards at
the parole release hearing; to hold early release hearings at which
presumptive release dates are set; to improve prediction techniques to
the greatest degree possible; to enact qualifications for Board members
and raise their salaries; to conduct research to improve the accuracy

of decision-making; to explicitly remove Board of Parole discretion to
extend sentences for purposes of general deterrence and retribution or

to equalize sentences; and to require meaningful articulation of decision-
making criteria and sharing of those criteria with inmates. At the very
Teast, no new restrictions on parole eligibility should be enacted. It
would seem that these measures are the least that is demanded to make the
present system acceptable.

Model 2-Hybrid National Advisory Commission/Model Penal Code

Modified: This alternative to the present system would incorporate all
the innovations of Model 1, but it would prevent the Board cf Parole from
imposing preventive incarceration on any inmates except those considered
dangerous. It involves a modified hybrid of the National Advisory Com-
mission's standard on sentencing to extended terms, discussed ear]ier}lgnd
the Model Penal Code's Section 305.9. The Model Penal Code suggests
reversal of the basic assumption against paroling the inmate at his first
eligibility and instructs the parole board to grant parole uniess certain
conditions exist.

The reader will recall that the National Advisory Commission
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advocates preventive incarceration only for persons whose isolation
is required for public safety. Its report's definition of persistent |
offender could be adopted as the Board of Parole's standard for select- o
ing proper candidates for preventive confinement. It is submitted

that it would be inappropriate for the Board of Parole to try to place
candidates in the other two categories, "professional criminal" and
"dangerous offender," because the criteria defining these terms are

much more subjective and are more suited to judicial determination (as
envisioned by the Commission) if they are appropriate at all.

Thus, unless an inmate was a "persistent felony offender" as
defined by National Advisory Commission Standard 5.3, he would be released
at his first parole eligibility. Those first offenders who are sentenced
to less than five years should be paroled at their first hearing, which
it will be recalled is one year after admission to the institution.

For obvious reasons, release at these stated times should be conditioned
upon good behavior in the institution.

Because much less time wouid be required in decision-making under
this Model because of the explicitness of release criteria, the Board
could spend more of its time 1in preparing the offender for release and
reintegration into the community. This is a matter that will be examined
by the Commission at a later time, but upon the optimistic presumption
that programs of gradual reintegration will be incorporated into the
sanctioning system in the future, the following prediction of the National
Advisory Commission is relevant:

As correctional administrators obtain through

legislation more discretion in utilizing community re-

sources--particularly the authority to house offenders

within the community--the parole board will take on dif-

ferent functions. It will, under these circumstances,
act more as a reviewing agency to determine which
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offenders ought to be participating in community-
based programs but are not because of correctional
administrators' refusal to assign them to such pro-
grams. It would seem proper and advisable to view
the parole board in this role. It would require
some modification in present statutes establishing
the board.

1. The concept of parole eligibility, if it
restricts the jurisdiction of the board in all cases,
should be restructured to allow the board to act
prior to eligibility dates for purposes of approving
participation in community-based programs other than
parole supervision.

2. The parole board should be given authority
to assign offenders to community-based programs other
than those historically designated as "parole" pro-
grams. Thus, halfway houses, work release, and edu-
cational release programs should become available
resources for the parole boards as well as the di-
rector of corrections.

3. A procedure should be authorized allowing
an offender not assigned to a community-based program
to initiate a review by the parole board. This can
be accomplished either by allowing an offender to
initiate a hearing before the board for the specific
purpose of testing the administrator's refusal to
assign him to a community-based program or by requir-
ing the board periodically to review the record and
history of each offender. The latter would allow a
review of not only community-based participation but
also parole eligibility.

4. The fourth issue--fairness in revocation
of community-based privileges--lies at the heart of
the growing tension between legal requirements and
correctional expediency. Probation and parole revo-
cation now require procedural safeguards, including
the right to a hearing, notice of the charges, and
an opportunity to present the offender's side of the
case./117/

Under this Model, present restrictions on eligihility for parole
could be repealed so that all offenders could be released at their first
eligibility unless they were dangerous. This is, of course, an ambitious

goal; but then the entire Model is ambitious.
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Model 3-The Oregon Plan: The Oregon legislature adopted a law

this year establishing an Advisory Commission on Prison Terms and Parole
Standards, consisting of the state Board of Parole, five circuit court
judges and the legal counsel to the Governor. The Commission is directed
to propose rules to the Board of Parole establishing ranges of duration
of imprisonment for felony offenses and variations from such ranges due
to aggravating or mitigating circumstances. The Commission is instructed
by the legislation as to the sanctioning goals it should consider in
setting sentences, and these are all of the goals we have been discussing:
primarily retribution, but also general prevention, special deterrence,
and preventive confinement.

The Oregon Taw also requires an early parole hearing (within six
months of the inmate's admission) at which time a release date will be set
by the Board within the range established by the Commission, subject to
the prisoner's good conduct. The Board may chocse not to set a parole
date for those offenders whose crime involved particularly violent conduct
or whose records reveal a series of violent convictions or a psychological
diagnosis of severe emotional disturbance. There are other details of
the plan that need not be elaborated here.

Were Louisiana to adopt such a plan, it is submitted that the legis-
lature should instruct the parole term commission to construct a purely
utilitarian model without reliance on the sentencing goal of retribution.
As discussed earlier, the critics of the rehabilitation a@d preventive
confinement theories have become so disenchanted with the operation of
those systems that they have entirely abandoned the notion that utilitarian
goals should be sought in the design and operation of the sanctioning

system and have resorted to the elusive concept of retribution to design
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their alternative system. However, what is one man's retribution is
another man's leniency and yet another man's cruelty. Whatever difficulty
may be encountered in setting a certain term on the basis of utilitarian
values, at least there is a guidepost to Took to, the greatest good for
the greatest number. The utilitarian goals are also theoretically
capable of validation and can be tested experimentaliy.

Certainly, the utilitarian aspect of retribution  -eventing
revenge--should be considered. But, it is doubtful that any sentence
that accomplishes the other utilitarian goals would not accomplish that
one as well. The utilitarian need to express social condemnation of
anti-social behavior commensurate with society's perception of the behavior's
reprehensiveness is best viewed in terms of general deterrence. Then that
need can be weighed and balanced with the other goals of sanctions to deter-
mine the proper disposition for classes of offenders and for individual
of fenders.

What the retributionists who are alarmed by the consideration of
social goals in sentencing an individual offender fail to realize is that
the values of individual freedom, self-determination, and fairness are all
social goals and must be considered of great weight--indeed, of controlling
weight--in formulating and executing sanctions. The fact that no rational,
orderly consideration of the goals of sanctions, applying the latest
scientific knowledge available, has bean undertaken in the past to formu-
Tate sentences is where the utilitarian system has gone wrong, not in its
basic premises. We can take an example of the kind of weighing process
a commission would undertake in arriving at decisions about sanctionsby
returning to the familiar question we have a]ready asked about the propriety

of using preventive confinement. The commission should be armed with all
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the data included in this chapter and any more that can be located.

As time goes on, more of this kind of information will be available
since research will certainly be motivated by a policy of using infor-
mation that is generated by researchers. The State should also sponsor
research to validate its justifications for limiting individual freedom
to develop the most efficient system.

From the available data, the commission could weigh the human
and economic costs of pkeventive confinement, its effectiveness, and
the consequences of long sentences onthe other goals of the system. From
this evidence, it may well conclude that preventive confinement involves
more unuseful aspects than useful. Or it may decide that despite the
costliness of the device, the affront to individual dignity involved in
confining a person for what he may do in the future, and the 1ikely
criminogenic effect extended incarceration will have on the offendef,
offenders who have committed a serious crime deserving of strong sociaﬁ
censurein terms of general deterrance may be subjected to incapacitation.
However, it is hard to envision reaching this conclusion by a rational
weighing of the facts presently available. Or even if the commission
finds that preventive incarceration is inappropriate at the present time,
it may change its judgment when prediction devices have increased in
their predictive ability.

One more fhing requires mention. Because of the abject failure of
the parole-indeterminate sentence system, which was based on institutional
rehabilitation, everyone seems to have striken rehabilitation from the
Tist of goals the sanctioning system should seek. Once again, this over-
reaction should be checked. Certainly, rehabilitation should not be used

as an excuse for preventive confinement; nor should its achievement judged
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by invalid criteria be a pre-requisite to release from incarceration.

This is patently unfair. But there is no reason why new brograms can-

not be developed that will be effective in achieving rehabilitation.

The concept of reintegration and community corrections offers a great

deal of promise in this direction and there is no reason that rehabili-
tative efficacy cannot be considered in developing and imposing alter-
native sanctions. Some "treatment" programs, particularly those involving
behavior modification, have been accused of interfering too deeply with
the individual's integrity as a human being. Such a program surely

would not stand the test of social utility. 1In applying the terms set

by the commission to individual offenders, the Board would weigh similar
factors in deciding the particular term within the narrow limits estab-
Tished by the commission, considering only the inmate and not his member-
ship in a larger group. Another endeavor that might be pursued under
Model 3 would be repeal of both the minimum sentences of one-third of

the sentence imposed and the restrictions on parole eligibility. An
effort'might also be made to repeal Louisiana's multiple offender statute,
which constitutes an ineffective effort at deterrence and an overbroad
preventive confinement provision. As in Model 2, the procedural safeguards
of Model 1 should be incorporated to assure accuracy of information and
the Board of Parole would be freed up to aid the offender in reintegration.

Model 4-Judicial Model: The T1ikelihood that this model will be

adopted in Louisiana is so small that it is included here only for the
sake of logical consistency. Its scope also technically lies outside

the boundaries of the Commission's inquiry.
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This model would retain the concept of a commission setting
and periodically revising a set of sanctions, but would move the opera-
tion of that commission's recommendations from parole release to the
point of sentencing. If it were practically feasible, this would be
a preferable arrangement, since there would no longer be any need for
a parole board. The sentences imposed by the judge would be appealable
and, in this way, a "common law of sentencing" similar to that developed
in European countries would develop, insuring uniformity of the sanctions
being imposed on offenders similarly situated with respect to the goals
of the sanctions.

Under either of the last two models, the increased rationality,
not only of the substance of the sanctions imposed but of the procedures
for imposing them, may in itself have a great impact upon the way the
criminal justice system is perceived by offenders and the general public.
Sentences would undoubtedly be shorter than they presently are and if
it were feasible, at least some of the savings could be reinvested in the
system: (1) To further goals that are proven to be effective. For in-
stance, it seems clear that certainty of sanction has a strong deterrent
effect. Spending money that otherwise would have been spent on incarcera-
tion to eliminate plea bargaining would make a great deal of sense;

(2) To support research for acquiring greater knowledge about the opera-
tion of the sanctioning system; and (3) To experiment with new approaches
for sanctioning that seek to optimize resources in constructing the system
that is most effective in achieying utilitarian goals.

One supnorter of a system of this kind states:
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It may be that a more lenient system, which is
accepted as fair and consistent, has a stronger impact
than a more severe system which creates the impression
of inconsistency and arbitrariness. The disparities
in sentencing, together with the vagaries of plea har-
gaining and the impossible task of the parole boards
in a system of indeterminate sentences may be the most
serious weakness of criminal justice in the United
States today./118/

Conclusion

Rather than attémpting to recapitulate all the theoretical dis-
cussions that have come before, it is probably best to end this part
of the report on a practical note. The following quote is from an article
written by Leslie Wilkins, a pre-eminent correctional scholar. His
counsel to those, like the members of this Commission, who are consider-
ing the proper directions the sanctioning system should take in the future
is as ominous as it is compelling. The course is not a matter of choice
but of necessity.

I think, nonetheless, that we shall move rapidly
towards a new approach to crime. My grounds for this
are that expenditures on criminal justice have more than
doubled 1in the last four years. (The National Advisory
Commission suggests thal the annual cost of an effective
criminal justice system will reach between $20 and $30
billion in 1983. Even this estimate presumes that the
rate of increase in expenditure which has characterized
in the last few years will diminish. In fact the ex-
penditure doubled in four years from 1968 to 1972; there
certainly was not any doubling in the efficiency nor a
comparable reduction in recorded crime or the fear of
crime.) Anybody can see that, by following a policy
of more-of-the-same (a linear trend projection will suf-
fice), we shall soon be bankrupt; not because of crime,
but because of what we are doing about it.

A projection of bankruptcy, it may be thought, is
a great incentive to change the order of business. My
fear, however, is that in criminal justice, the data are
so bad, the philosophies so muddied, the symbolism so
powerful, the language so dishonest, and slogans so use-
ful and easy, that rational projection does not apply.
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Perhaps the public will not buy a new model for

criminal justice until they crash the present one.
Unfortunatley there are not many alternative models

on the drawing boards. But even if there were, no
simulation methods for testing them have been developed.
Research has been directed towards patching up those
holes in the system which have disturbed administrators,
and in the course of this has often made still further
holes. Radical analysis and propositions of alterna-
tives, together with fundamental research, have not
attracted supporting funds.

Only those who have made a serious study of the
problem of crime acknowledge that they do not have suf-
ficient information. Everybody else, and especially
politicians, knows exactly what should be done. 1In
criminal-justice matters, the degree of confidence
with which views are expressed tends to be inversely
proportional to the quality of knowledge./119/




CHAPTER VI

PROBATION-PAROLE SERVICES IN LOUISIANA:
AN OVERVIEW

Introduction

Any complete discussion of probation and parole acknowledges the
existence and the interaction of three separate units of the criminal
Justice system--the courts, the parole board, and probation-parole
services. The boundaries of this interaction are established by legis-
lative decree.

In Louisiana, within boundaries defined by the legislature, the
courts determine who shall be placed on probation; the Board of Parole,
who shall be paroled. The Division of Probation and Parole of the De-
partment of Corrections exists primarily to provide seryices to the

district courts and to the Board of Parole. Much of the Division's

effort is directed toward supervision of the individuals placed on probation

or parole, and before that, toward providing investigative reports that
include data on which a decision-making body can soundly base its dis-
position of the offender before it.

The portion of this report to follow addressés the responsibitities
and the activities of the Division of Probation and Parole. In preparing
this analysis, the staff has not conducted a formal management study;
it has instead addressed the issues of who should be accomplishing which
tasks and whether those tasks are being completed adequately as judged by
available research and relevant standards.

Organizational-Administrative Structure

Description: A1l probation-parole agents are classified civil
servants; within these ranks there are nine different levels of probation-
parole work, each defined according to length of seryice and requisite

job skills and responsibilities.
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The adininistrative head of the Division of Probation and Parole is
the Probation and Parole Chief. Housed in Baton Rouge beside Department
of Corrections headquarters staff, he reports directly to the Assistant
Secretary of Adult Services, Department of Corrections. According to the

Probation and Parole Officers Operating Manual and the civil service job

descrintion, the Probation and Parole Chief has final responsibility for
the formulation and application of policy and procedure within the Jivi-
sion, as well as oversight responsibility for all work carried on at Tower
levels. He is responsible for "recommending the needs of staffing, train-
ing, and equipment.”1

The Probation and Parale Deputy Chief, also assigned to the Divi-
sion's headquarters office, supervises other subordinate members of the

professional staff and the clerical staff. The Operating Manual states

that he assists in training personnel and formulating policies and pro-
cedures under the direction of the Division head. He ascertains that the
Division's actions are consistent with legal technicalities specified by
legislation and handles all matters involying extradition. Another respon-
sibility is to represent the Division at revocation kearings held by the
Board of Parole.

On the next Tevel and also assigned to the headquarters office is
the Probation and Parole Staff Officer. He is responsible for planning,
organizing and implementing the first-offender pardon program created by
La.R.S. 15:572 and seryes as staff liaison to the work-release program.
He is answerable to the Deputy Chief and provides guidance and advice to
his subordirnates with regard to first-offender pardon and work-release.

Officers not assigned to headquarters are identified according to

area and district. The state has been subdivided into four geographical
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areas, each administered by a Probation and Parole Administrator. These
four men, designated as members of headquarters staff, are located in field
offices, from where they supervise and facilitate operations in the dis-
tricts under their jurisdiction and serve as liaison between headquarters
and the field staff assigned to the 13 probation-parole districts. FEach
district consists of one or more judicial districts and provides services
to those districts.

The district offices are headed by District Supervisors. Currently,
eight supervisors are District Supervisor I's (their offices manage an
average supervisory caseload between 300 and 1,500), and five supervisors
are District Supervisor II's (their offices have an average supervisory
caseload over 1,500). Reporting directly to an Area Administrator, the
District Supervisor is responsible for the proper functioning of the dis-
trict. This requires that he assist in establishing and interpreting de-
partmental policy, prepare and maintain administrative records, and
accumulate statistical data that reflect the district's functioning. He
reviews the work of subordinates, counseling with them when necessary; he
sees that the appropriate sheriff or chief of police is notified about
persons in their districts being considered for or having been granted
parole. He often serves as the hearing officer at a probable cause hear-
ing. Though the job description does not so indicate, occasionally,
especially in a small district, a District Supervisor will supervise a
limited caseload.

The proper interaction among middle administrative levels is sum-
marized in a memo issued December 9, 1976, by the Assistant Secretary of
Adult Services: "Just as the Administrator is considered to be a member

of the headquarters staff, the Supervisor is considered to be the assistant
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to the Administrator. The Superyisor in turn should consider the Probation
and Parole Administrator III attached to his office to be his assistant.
This sequence-of authority should also constitute the channel for all
communication, verbal or written, except those that are routine in nature
and pertain to case preparation or updating."

The Probation and Parole Agent III, as assistant to a District Super-
visor, fulfills duties similar to those of his immediate supervisor in that
he too 1svinvo1ved with counseling subordinates and making and interpreting
policy. He too may serve as hearing examiner. It would not be unlikely
that an Agent III carry a specialized caseload.

Individuals at the last two levels of the Jivision's hierarchy--
the Probation and Parole Agent II and the Probation and Parole Agent I--
are the individuals who carry regular caseloads, conduct investigations,
keep case records, transport violators, etc.--i.e., perform those tasks
that one probably thinks of when he hears the title probation-parole officer.

The Probation and Parole Agent I is a new officer who, in effect,
participates in on-the-job training for a year. If his performance is
satisfactory, he automatically becomes a Probation and Paroie Agent II.

(If it is unsatﬁsfactory, he may be terminated after six months.)

A Probation and Parole Agent II, like his newer counterpart, pro-
vides investigative reports and supervises probationers and parolees, but
he does so much more independently.*

Sumpary-Analvsis: Probation and Parole Agent II's supervise Proba-

tion and Parnle Agent I's and are in turn supervised by Probaticn and

*Inless otherwise indicated, the above descriptions were based on informa-
tion included in the Probation and Parole Officer's Operating Manual,
¢ivil service job descriptions, and conversations with personnel from the
Division of Probation and Parole.
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Parole Agent IIl's. The latter do some casework, but they function
primarily as administrative assistants and as supervisors to the agents
below them. District Supervisors, always responsible for the proper
functioning of their districts, now are authorized to hire their own
field agents. Area Administrators, situated in field offices but func-
tioning also as part of the headquarters staff, are key administrative
links: work from the district moves across their desks to the head-
quarters office, and administrative policy--which they are involved in
making at headquarters--is channeled through their offices to the districts.
The headquarters office is in turn linked to the whole Department of Cor-
rections network: the Probation and Parole Chief reports to the Assistant
Secretary for Adult Serwvices, who reports to the Secretary of Corrections.
These interactions are formalized via formal job descriptions and admin-
istrative policy statements.

This system basically satisfies the standards released in June,
1977, by the Commission on Accreditation for Corrections calling for
"the authority, responsibility and function" of the agency's administrator
"specified by statute or administratively by the parent governmental
orgam‘zation,"2 an agency and program managed by a single administrator,3
a written plan indicating institutional organization and administrative

subunits, their functions, services and activities,4

5

and written policy
delineating channels of communication.” In keeping too with standards
recommended by the American Correctional Association (ACA) and the
National Advisory Commission on Criminal Justice Standards and Goals is
the division's policy of selection of personnel by civil service exam
rather than by less objective measures.6

Toe Tittle direction seems to come from those assigned to establish
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direction. "Our policy makers don't act," one administrator observed;
"they react." Rather than make policy to cover problems that one can
anticipate will occur (e.g., an agent accepting bribes in exchange for
favors, another falsifying contact entries in the supervision record, the
accidental discharge of a gun in the office), the pattern has often been
to formulate such policy after the fact.

Nor, apparently, have there been written statements from the
headquarters office explaining what probation-parole supervision is to
achieye; the Division's priorities do not exist in writing.

The report of the Louisiana Commission on Law Enforcement on

Criminal Justice Standards and Goals in Adult Corrections notes the

present lack of "clear operational goa1s,“7a tack which has "hindered
the effectiveness of the system" in that it makes possible "conflicting
philosophies and inconsistencies in poh‘cy."8

According to the National Advisory Commission, "the administrator
is expected to formuiate goals and basic policies that give direction and
meaning to the agency. If these goals are not formulated specifically,
they are made by default, for staff will create their own framework.“g

The difficulty created by staff's assuming the injtiative is ob-
vious: staff members within the agency often have different perceptions
according to their positions in the management hierarchy, and their back-
grounds and beliefs. With many such individuals establishing agency
policy for their own areas, the result can only be disorder.

That the Probation-Parole Division must create clearly defined
and communicated written goals and objectives is a reiterated standard.10

Goals so presented exist as a reference point for making policy in all

other areas: they should, for example, be incorporated into the agency's
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training program;ll'they should provide a reference point in the agency's

12

hiring practices; "~ they are essential to program p]anning.13 And because

they are central to so much, they must be periodically re-examined and
updated.14 |

John Dewey wrote that "a problem well-defined is half solved."

The same can be sdid of a task. Immediate and clear definition of the
task that the Division faces is essential. This statement must originate

in the headquarters office and be dispersed downward through the adminis-

trative subdivisions below. It must be included in the Operating Manual

and dispersed and implemented at all levels.

In view of the circumstances described above and with regard to
reiterated recommendations by nationally recognized agencies that establish
standards for varying aspects of the criminal justice system, the staff
recommends several actions. A comprehensive Management-by-Objective (MBO)
system should be implemented within the Division. The MBO system would
include all levels of employees and would specify both organizational ob-
Jjectives and criteria for establishing the attainment of those objectives
for each subdivision of the organization. This effort should fully in-
volve all Division employees and outside management consultants should be
gtilized only in assisting the operationalization of MBO design procedures.

There are other, intermediate steps to consider as vehicles for
increasing the efficiency and effectiveness of administration and opera-

tions within the Division. The Operating Manual, compiled in 1960 and last

revised in 1975, is again in process of revision. Certainly as part of
that process, the Division should explain the rationale of its existence,
delineate its priorities, and define its service objectives. Haying

established these in writing, the Division should include them in the
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reyised manual, where they would become centrally availabie.

Another area of dysfunction is that described by authorities in

California as one frequently discovered in probation-parole organizations:
.../M/any correctional agencies have supervisory

positions, theoretically to provide casework supervision

to line probation and parole officers. More often than

not, the supervisor becomes an assistant administrator,

assigned to special functions in the agency such as

"court officer" or "intake officer." Although such

usage of supervisors may ease administrative burdens

within the agency, the abandonment of case supervision
for management affects caseloads and their effectiveness.

/15/
This observation seems to apply specifically to Louisiana.

One of the duties of a District Supervisor is to counsel with his
subordinates "when necessary." Primarily though his duties are administra-
tive, and if his district is large enough, he is assigned one or more

Probation and Parole Agent III's to assist him. The Probation and Parole

Agent III has, in turn, a dual function: administrative assistant-trouble

shooter and counselor to his subordinates--i.e., Probation and Parole

Agent I's and II's. Based cn this system, described by the Operating

Manual, job descriptions and administrative dictum, it appears that there

is no position in the organization hierarchy dedicated specifically to

providing regular casework supervision to field agents. Crisis intervention

is clearly allowed for; regular and frequent supervision appears not to be.
The Division itself may discover other intermediate means of estab-

Tishing clarity of purpose and efficiency of function. The divisional |

reorganization that occurred in conjunction with the addition of 35 new

field agents and that created the position of Probation and Parole Agent III

as administrative assistant and counselor of Agent I's and II's is not yet

a year old. Doubtless changes in that area will be suggested from within

]




the Division. The staff recommends caseload superyision conferences to

be conducted by district supervisory staff on a regular basis (at a minimum,
bi-weekly) to probation-parole field agents. Such superyision would be in
addition to crisis intervention and directly related to problem-solying in
counseling and informational referral activities central to efficient case-
load management procedures.

Training

Description: Entry-level requirements for the probation and parole
officer are a degree from a four-year college or university (or equivalent
experience) and inclusion on the civil service roles as a result of taking
an exam. Specific training begins after one is on the job. The most in-
tensive training occurs at the district level.

One view uf the training process comes from conversations with individuals
assigned to headquarters and supervisors from other offices in the vicinity
of Baton Rouge. There are a few days of verbal orientation during which the
new agent is introduced to the routine, presented an overview of the correc-
tions system in the state and helped to understand the Division's role within

that frame, and given the Probation and Parole Officer's Operating Manual

to read. After a few days, the new agent is sent into the field with two or
three experienced field officers to begin formulating an idea of how field
supervision is carried out. Within two or three weeks, the new officer begins
to carry a partial caseload, under close supervision. By the end of 90 days
he is carrying a full caseload of about 100. He continues to work under
close supervision his first year.

Another version of the specialized training given the new agent is

several days spent reading the Probation and Parole Officer's Qperating

Manual and a day spent with one or more experienced field officer. The

couisiana Commission on Law Enforcement judges that "on the state
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. . . S . — N 16
corrections level, no basic orientation is required /of new officers/...."

A member of headquarters staff says something only slightly different:
"We don't have a uniform training program."

Training for individuals newly appointed to supervisory positions
is less formal sti]1: Management conferences are available for district
and area supervisors and senior officers as are various multi-state
conferences like those Sponéored by the American Correctional Association (ACA),
the National Institute of Crime and Delinquency (NICD), and the Southern
States Correctional Association. More immediate training for those newly
promoted to supervisory roles (i.e., a new District Supervisor) comes via
one-to-one counseling between the area supervisor and his new district
officer or from the interaction at district staff meetings. Also, accord-
ing to headquarters personnel, one who seems to be of supervisory caliber
is often sent to management workshops before he earns promotion to a
supervisory level. Perhaps not surprisingly, none of the administrators
who commented on this area of training found that the lack of more forma]l
instruction had been a problem for them.

Beyond the formal training given new agents and supervisors, which

exists in varying degrees and descriptions, the Operating Manual reports

thrice-yearly firearms instruction by F.B.I. firearms experts. Additionally,
an agent must demonstrate his efficiency on the firing range, and the
District Supervisor must certify this performance in the officer's
personnel record before the agent is authorized to carry a gun in connec-
tion with his official duties.

Grants have made possible other training programs. In FY 1976-
1977 the Départment of Corrections received an LEAA grant ($21,694.) to

improve their videotaped training material. As a result of that project,
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there now exist video cassettes that explore problems and areas of con-
cern to officers in the Division of Probation and Parole, and there is
video equipment available to each area of the state.

Also, the Division of Probation and Parole was awarded a three-year
in-service training grant ($45,000 from LEAA) This grant, which expires
February 28, 1978, is being used primarily to fund statewide training
conferences which address general probation-parole skills and management
skills and issues. During 1977, for example, general conferences were
held in April and in May in Baton Rouge. During these conferences, experts
discussed topics and procedures such as current legal issues, departmental
reorganization, recognition of drug users, interviewing and counseling,
collection of restitution, arrest techniques, and handling of prisoners
in the parish jails. Management conferences are scheduled for September
and November of this year. Through another grant funds are available
to cover the expenses of the Department of Corrections personnel who attend
national training courses. '

Improved training is an area widely acknowledged as an immediate
goal of the Division. Plans exist, at least on paper, for expanding the
ongoing training academy for correctional officers at Anéola to include
correctional officers from other state prisons and probation-parole officers.
The Assistant Secretary of Adult Services cited as both need and goal a
more sophisticated training program at entry level. As projected, this
would involve a two-week academy for agents, emphasfzing the skills unique
to probation-parole field work--e.g., conducting intake interviews and
contracting with offenders for goals to be achieved during their supervision.

Another training goal involves the use of firearms. Although all

probation-parolie officers are required to participate in firearms training,
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there is not a uniform standard for all Department of Corrections employees.
The Department envisions a program that will train personnel uniformly

and will result in the issuance of a departmental certificate of competency.
This too will be a skill eventually taught at the training academy.

National standards cite uniform training and orientation as a
primary need. The American Correctional Association, e.g., states that
“trainees /71.e., Probation and Parole Agent I's/ should be hired only if
the department has for such employees a special program of appropriate
training under the supervision and direction of qualified staff."17 The
Commission on Accreditation states more broadly that agency employees
should be "provided instruction/training covering those goals and objec-

tives which are appropriate to thzir work"1©

19

and supports continued in-

service training. The National Advisory Commission and the Louisiana

Commission on Law Enforcement concur: "“Each State immediately should

develop a comprehensive manpower development and training program...

w20

/that/ should range from entry Tevel to top level positions... The

National Advisory Commission adds, "After recrutiment, there must be rele-

21

vant training and educational opportunities for the staff." The Louisiana

Commission on Law Enforcement writes that "correctional agencies should

plan and implement a staff development program that prepares and sustains

1122

all staff members, then elaborates: "Training should be the responsibility

of management and should provide staff with skills and knowledge to fulfill

n23

organizational goals and objectives. The particular meaning of this

observation is clarified in the enumeration that follows:

a. A1l top and middle managers should have at least 40
hours a year of executive development training, including
training in the operations of police, courts, prosecution, and
defense attorneys.
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b. All new staff members should have at least 40 hours
of orientation training during their first week on the job and
at least 60 hours additional training during their first year.

c. A1l staff members, after their first year, should
have at Teast 40 hours of additional training a year to keep
them abreast of the changing nature of their work and introduce
them to current issues affecting corrections./24/

Summary-Analysis: The standards and probation-parole staff on all
Tevels agree that more and better training is essential. In spite of that
concurrence the Division confronts several problems.

Firearms training does exist, even though standards of competency
are not uniform throughout the Department of Corrections.

Further, arms training is a subject that has been introduced without
fail into all discussions between the Commission staff and probation-parole
personnel regarding training. It obviously is a subject of weight to the
Division. Perhaps this is a result of the seriousness of the 1mp1icatiohs
of carrying a weapon (guns can destroy 1ife). Perhaps the frequency of its
mention is a way of calling attention to a basically sound unit of the
Division's training program, and perhaps too the only standard uniformly
defined and applied throughout the Division.

In view of one estimation that only 5-15 percent'of the agents
employ their option to arrest supervisees, the attention accorded this
item would appear to be excess. |

The three-year in-seryice training grant expires in February, 1978,
and Tegislators reportedly have been reluctant to budget money for travel
expenses such as are associated with short duration, Yivision-wide training
programs. Future annual or semi-annual training conferences are 1ikely
to be less well attended if agents must cover their own mileage and lodging

expenses. As a consequence, what is currently one of the few uniform
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training instruments used within the Division will thus be rendered less
effective than in the past.

The training academy presently exists only as a dream.

Effective personnel training at any level is based on clearly defined
goa]s and carefully articulated statements of policies and values. At
present neither has been provided. Consequently, even the training programs
that are implemented within the districts are inevitably without uniform
focus or accomplishment. Because training is currently identified as a
primary function of the district offices, variety of approach to that duty
is neithér surprising nor problematic. That there is no centrally stated
and imp]eﬁented theory underlying training is significant. It makes move-
ment toward a particular end impossible and movement from one district to
another formidable.

Staff recommendations regarding training address simultaneously the
two opposite ends of the Division's organizational hierarchy. An intensive
training program must be implemented to enable the entry-level agent to
develop the skills and sensitivity that are required for his effective per-
formance of the duties assigned him; the rationale behind this training--
and thus behind the Division's existence, priorities and activities--must
be provided from the headquarters office. These two considerations lead
us to address again the revised operations manual. Because the Operating
Manual is one of the few concrete vehicles used in training throughout the
state, it should be an effective one. As well as explaining how to fill
out a particular form and where to mail its multiple copies and what in-

formation to include in a psi report, the Operating Manual must provide

the theory underlying the practices. Why make and distribute five copies

of a psi report? What must one consider in determining under the press of
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time whether to check records at the courthouse again or to try again
to Tocate one evasive probationer?

But reading about being a prabation-parole agent., even watching
someone else be a probation-parole agent, does not automatically or
even effectively turn one into an effective agent, or even into a com-
petent agent. Specialized training by experts is essential because
most new agents do not arrive in the Division knowing how to establish
rapport while conducting an intake interview with a frightened or hostile
or withdrawn probationer or parolee, or how to accept the anger or hatred
directed at an agent by an offender and to understand its meaning rather
than to react in kind.

Establishing a separate, on-going training academy is not the most
effective or most efficient way of providing such training: new agent
intake is not normally large or concentrated enough to justify such an
academy. Rather the Division should consider contracting for services.
Individuals and groups locally available through the state's colleges
and universities are one such source. Some professional staff attached
to the state's crisis intervention centers also are sensitive to and pro-
ficient at teaching the skills and facilitating the awareness required
of probation-parole agents.

The Duties of Probation-Parole Agents

Introduction: Nearly all other issues to be examined in this por-

tion of the report are related somehow to the duties assigned probation-
parole agents, especially field agents. Before examining the research
and standards that address those issues, even before noting the issues,
it is useful to understand the seryices and functions fulfilled by field

agents in Louisiana.




VI-16

The major tasks of the Division of Probation and Parole are to
provide investigative reports to the courts and the Board of Parole and
to supervise probationers and parolees; yet according to materials pro-
vided by headquarters personnel, the Division serves many other functions
as well. Its staff handles extradition of escapees and returns escapees
from other jurisdictions. La.R.S. 15:574.14 establishes the statutory
basis for this state participating in.the interstate compact by which one
state allows probationers and parolees residence in a second state, which
agrees to admit the offender on the condition that he abide by the stipula-
tions imposed on the receiving state's offenders. Headquarters staff adminis-
ters the compact; field agents investigate the offender's proposed place of
residence and his job plan for the parole board of the sending state.
Field agents also assist agents from a sending state to compile a pre-
sentence %nvestigation report or a pre-parole report by forwarding in-
formation available in this state about an offender's criminal record.

Field staff in addition provide reports on all applicants to
the Board of Pardons, conduct clemency investigations for the Governor's
Office, and verify and jssue certificates of verification on the first
offender status of offenders e1igi$1e for automatic pardon. They
verify credit for time served by offenders awaiting the Board of Parole's
decisions to hold a revocation hearing or to revoke parole. They conduct
pre-release studies on applicants for work-release, assist the candidates
for work-release in finding jobs, and supervise the activities of work-
releasees outside their places of residence. They transport parole
eligibles from parish prisons to regional parole hearings when other
transportation is unavailable and receive and process state prisoners

being released from local jails.
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In short, because the Division offers the only field services
within the Department of Corrections, newly created jobs that must be
performed in the fieid (e.g., reception, transfer and release of state
prison inmates housed in parish jails) tend to be assigned to the Divi-
sion. Though the tasks increase, personnel does not.

Investigative Reports: There are several major reports that the

Division of Probation and Parole is called upon to make. Probably the
most intensive is the presentence investigation (psi) report. This report
is prepared for a judge--normally a district judge, though according to
La.R.S. 15:826.A., any court with criminal jurisdiction may order one.

After an individual has been found guilty or has pleaded guilty

but before sentence is passed, Article 875 of the Code of Criminal Proce-

dure authorizes the court to direct the Division of Probation and Parole
to conduct a presentence investigation. The report based on this investi-
gation must be returned to the court within 60 days (or within 90 if the
defendent bonds).

The Operating Manual explains that the psi is based on the belief

that "the offender needs to be understood in relation to his particular

neads, capacities and limitations, rather than on the sole basis of his

offense. The defendant's personal history, education, earlier life, family,

and neighborhood conditions, employment history, recreation, habits, as-
sociates, and training are all of significance.” 28

A full psi report is not always useful or desirable. Normally,
the court informs the probation-parole officer how thorough an investiga-
tion it wishes; otherwise the officer determines how thorotigh an investi-

gation the case warrants. In spite of variation in depth, the purpose of

the report remains to make available as much information as seems
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necessary about the individual's characteristics, circumstances, and needs
so that the court has a sound basis for determining whether probation or
incarceration is the proper disposition.

Two other investigative reports which field agents prepare are the
postsentence report and the pre-parole report. Because both exist
principally to describe and document the offender's current and past criminal
activities and the attitudes of others with whom the offender has recently
interacted, both reports have a narrower scope than the psi report has.
Both the postsentence report and the pre-parole report address pertinent
details of the offense(s) as reflected in the arresting officer's report
and the district attorney's statement of facts. If the crime was against
a person, the report must detaﬁ] any injuries to the victim as well as the
victim's age, sex, race, and present condition. Both reports note any
prior adult or juvenile criminal record, current detainers, and prior
convictions under appeal. Both include a description of prior mental
treatment and of physical conditions or infirmities that might affect
the offender's adjustment to incarceration or to parole.

The postsentence report, according to statute, includes any ob-
servations that the sentencing judge or the district attorney wishes to
make. A pre-parole report includes the agent's judgment regarding the
acceptability of the residence and job plans and a statement about the
attitudes of the family, local officials, and the community at large
toward the offender. In this section, apparently as a matter of practice
though not of statute, attitudes of the sentencing judge and the district
attorney are included. This report also includes a definite recommenda-
tion to parole or not to parole.

The primary difference that should exist between the postsentence
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and pre-parole reports is the point in time at which the report is .com-
piled. According to Article 876 of the Code of Criminal Procedure, the
Division shall prepare a postsentence report on convicted felons within
60 days of the beginnina of the sentence. if a psi report was not pre-
pared and if the sentence 1s one year or longer. Once completed, the

report is forwarded to the place of incarceration or to the district in

which the offender is on probation. The pre-parole report (La.R.S. 15:574.3)

is prepared at a later point in an offender's interaction with the correc-
tions system. The staff of the Board of Parole automaticallv places an
eligible inmate on the docket for a parole hearing and simultaneously
requests a pre-parcle report from the district where the prospective
parolee has residence and employment intentions. One of the field staff
is assigned to prepare the report and return it to the Board of Parcle

within 30 days.

Though both the postsentence and the pre-parole report exist as

separate statutory entities, the situation that in fact exists is different.

The Manual speaks of the postsentence/pre-parole report and includes a
form so-labeled. On an outline prepared by the Division in early 1977,
full implementation of Article 876 is listed as a goal. What apparently
happens most often is that the postsentence investigation and report are
not made. This happens, one member of the headquarters staff suggested,
because there generally is no pressure to get the report done--as there

is in the case of the presentence and pre-parale reports. At the point
that Angola was not receiving new inmates, he said, classification officers
wanted the postsentence reports made, and the Division responded by supply-

ing the demand.
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‘Superyision: ASupervision of individuals assigned to its juris-
diction is the second major function of the Division of Probation and
Parole (La.R.S. 15:826, Articles 893 and 894 of the Code of Criminal
Procedure). As characterized in conversations with probation-paroie
personnel and in the Manual, supervision requires that a probation-
parole officer fulfill a number of functions--surveillance, police action,
counseling, referral to other agencies. As part of his surveillance
function, the probation-parole agent verifies an offender's parole plan
by field investigation; he receives from the probationers and parolees
in his charge the required Monthly Supervision Reports, which restate the
individual's residence and conditions of employment as well as allow for
a formal request for a conference. From these reports and periodic con-
tacts with the offender or with others who interact with or observe the
offender, the field agent must see that an indfvidual abjdes by the con-
ditions the court set for his probation or that the Board of Parole set
for his parole.

As surveillance agent, the officer has the statutorily defined
responsibility to report to the appropriate authority his knowledge or
concern that a probationer (Art. 899 of the Code of Criminal Procedure)
or parolee (La.R.S. 15:574.8.B) has violated or is about to violate some
condition of his probation or parole. At this point the officer may act
primarily as police agent: he has the power of arrest (La.R.S. 15:574.8.A.).
If a violation 1is serious enough or if there is unnecessary risk in waiting
for the court or the Board of Parole to issue a warrant, the probation-
parole officer has the statutory authority even without a warrant to have
arrested or to himself arrest such a violator and have him detained

locally and then apply for a warrant from the court (Art. 899) or the
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Board of Parole (La.R.S. 15:574.8). At the preliminary hearing before
a judge (in the case of a probation violation) or before a district
probation-parole officer (in the case of a parole violation), the agent
becomes adversary as he explains his belief that a condition of proba-
tion or parole has been violated.

In this same complex relationship he must also see that the of-
fender under his supervision is referred to the proper community facility
or service to get the assistance he needs (e.g., treatment at a mental
health clinic or vocational training); he is called on too to be personal
counselor and confidant (one with whom the supervisee can discuss personal

problems and concerns).







CHAPTER V11

INVESTIGATIVE DUTIES
OF THE PROBATION-PAROLE AGENT

Chapter VI has discussed briefly the major characteristics of the
Division of Probation and Parole. It has examined the Division's needs
with regard to administration and training and has suryeyed the tasks
assigned field agents. From that perspective it becomes appropriate to
give full attention to that area which is the subject of the remainder
of this portion of the staff's report--the duties assigned to and performed
by probation-parole agents. As above, these duties and their implications
will be described, examined, and analyzed according to the needs of
the Division of Probation and Parole and of those to whom it provides
services, the research and experiences of other agencies and groups, and
the standards recommended by organizations whose task it is to study and
analyze elements of the criminal justice system.

Introduction: To examine the investigative function performed by

a probation-parole agent is fo consider first and primarily the presentence
investigation (psi) report. Examination of that report introduces in turn
three other issues: the educational backgrounds of those who prepare it,
the question of which staff shall prepare it, and the issue regarding who
shall be allowed access to its contents. Impacting most of these matters
is the press of time. Before addressing these specific concerns, however,
it is useful to understand the rationale behind the psi report's prepara-
tion as well as what such a report contains.

At that point at which a judge orders a psi, he often has detailed
knowledge of the defendant's current criminal act whether . * defendant
has had a trial or has agreed to a plea bargain. The role of offender is,

however, only one of the defendant's roles. A major function of the psi




report is to illustrate whether this role is a major or minor one and to
bring to the awareness of the court the other behaviors and interactions
that characterize the defendant and perhaps suggest reasons for the de-
fendant's current circumstances.

1

The cortent of a full psi is widely agreed upon;~ that described

in the Probation and Parole Officer's Operating Manual of the Louisiana

Division of Probation and Parole offers a good illustration. A full psi
report covers in detail two major areas--criminal record and social data.
The section regarding criminal record examines the current offense and
notes any past juvenile or adult record. In describing the current of-
fense, the report notes the nature, date and place of the violation, the
date and place of arrest, the arresting officer, pleas, the place of deten-
tion, bond, and the number of days spent in custody. It includes the
statement of any co-defendants and notes their current status; it includes
the defendant's own statement and notes his attitude toward the offense
as well as whether he was under the influence of alcohol or drugs during
commission of the offense. Records of any other social agencies re the
defencant are also included in this section.

The second major area of a full psi report records and analyzas

social data. According to the Operating Manual, this portion of the re-

port is intended basically to "help explain why he committed the offense

and any other offenses in his history" (p. 35). Its special importance

is in presenting data not obtainable by the courts elsewhere. More specific-
ally, along with information such as date and place of birth, sex, race,
marital status, and number of dependents, the study notes the offender's

marital history, factual information about other family members (e.g.,

name, age, occupation and attitude toward the defendant), the offender's
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attitude toward other family members, and characteristics of his home,
his neighborhood and any other families 1iving in the same bui]ding as
he. Noted too is the offender's standing in the community.

In reporting physical and mental health--which 1ikely influence
the offender's earning capacity and hfs interactions within the home and
community--the agent notes the usua1‘physica1 characteristics as well as
"posture, gait, expressions, scars, defects, disabilities and deformities"
(p. 37) and present physical health. Included at th{s point also are a
history of diseases and other medical information and findings of any
psychological or psychiatric reports, as well as notations about any ob-
served “"symptoms, such as fears, obsessions, compulsions, anxieties, con-
flicts, depressions, frustrations, peculiar ideas and habits" (p. 37) of
which the agent can give concrete examples. Further, the report describes
the offender's attitudes about himself and toward authority; it includes
information regarding past schooling (grade completed, adjustment to
schooling, ability to get along with peers at school, reason(s) for with-
drawal, and special training other than formal educa?ion). It notes the
defendant's church affiliation, church attendance and his general attitude
toward church, all of which "may be of significance in planning with and
for him" (p. 37).

Another portion of the report focuses on the defendant's employment
record and financial circumstances. This portion includes both verifiable
facts (i.e,, name and address of employer, kind of work performed, salary,
reason for leaving) and judgments (e.g., adjustment to the job). It notes
the offender's means of subsistence during periods of unemployment; it
describes the offender's financial resources (e.g., property holdings, in-

vestments and other such sources of income,and liabilities) as well as any
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such resources available to him yia family and friends.,

Finally, the psi report cites the defendant's interests and activ-
ities because they are "potential resources in treatment planning for the
offender, and his attitude toward them is of importance, They may also
reveal special skills and abilities he possesses as well as qualities of
Teadership or handicaps in social relations, arouse ambitions and be an
incentive toward achievement" (p. 38).

In the report provided the court, the probation-parole agent com-
pares and evaluates the material described above. He identifies the
sources of his information. If any are highly confidential, he attaches
them on a separate sheet at the report's end and simply notes in the body
that such sources exist. He includes conjecture and impressions as well,
taking care he identifies them as such. At the request of the court, he
also includes his own specific recommendations,

Discussion and Analysis of Issues

Issue: While what is to go into a full psi report is not at issue,
other closely related matters are. Are those who prepare the psi report

qualified to make the kinds of judgments the QOperating Manual encourages?

The model for the psi report was taken from social work: it is, except

for the sections dealing with current offense and prior record, basically

a life history of the defendant. The report is not, however, prepared by
social workers. The prior training required to become a probation-parole
field agent in Louisiana is graduation from an accredited four-year college.
Some agents come with backgrounds in psycholegy or social welfare; many do

not.2

And while it is debatable whether an undergraduate degree in
psychology or social welfare trains one to predict accurately human behavior

or to analyze it with proper caution, it is even more unlikely that those
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who come to probation-parole work from backgrounds such as law enforcement
or liberal arts have had practical training in the matter. Add to this
the lack of highly specialized training at entry level, and it seems at
best unrealistic to encourage probation-parole agents to project the
possible social implications of an offender's "weight, height, posture,
gait, expressions, scars, defects, disabilities, and deformities" or to
take note of "symptoms" such as "fears, obsessions, compulsions, anxieties,
confiicts, depressions, frustrations, /and/ peculiar ideas and habits."

Even the Operating Manual's closing instruction re the psi report presents

under the circumstances an inappropriate task: The report should, in
essence, make clear "the cause and contributing factors and their impli-
cations for the conduct of the offendeir and his adjustment in the future"
(p. 40).

While those making the psi report are usually not trained to make

the kinds of judgments that the Operating Manual instructs them to, there

is one item that all agents must be able to note if their assistance to
the probationer or parolee is tc have a sound base; yet it's an item ap-
parently not included in the psi reports currently prepared. This item
is a iist of resources available in the community to assist the released
offender to meet his special needs--e.g., a drug problem, 1nadedﬁate voca-
tional skills, or marital problems. Part of the rationale for releasing
a convicted offender into the community under supervision is that he can
best be helped to readjust in his interactions with the community by
being guided to use the resources available in that community.

Standard 5.14, Section 5.h., of the National Advisory Commission
on Criminal Justice Standards and Goals calls for the inclusion of such

a 1ist. This is an addition that must be made. The reason for this will
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be explained fully in a later section of the report. At that point the
issue of adding a section to the current psi report will be returned to.

Issue: Another question involving the psi report is who is in
a position to use its detailed presentation. As one expert observes,
often the material included in a full psi report makes possible more
sophisticated distinctions in treatment needs than can be met by the
facilities and other resources available:

In general, and in view of the narrow range of

alternatives available to judicial and correctional

decision makers, current data collection efforts greatly

exceed available opportunities to utilize the data...

courts normally have three sentencing alternatives (or

decisions) avajlable--probation, jail, or imprisonment

...the selection of available alternatives can be made

with far less information than is currently collected

and made available to the decision makers.

....Large, undifferentiated caseloads and few

treatment alternatiyves render detailed data on offenders

almost irrelevant /to probation-parole officers/. A

paroling authority with but two basic alternatives--

to grant or deny parole (or to postpone this decision)

--hardly benefits from sophisticated data, particularly

when even that one choice is complicated, and may even.

be determined, by "bed-space" considerations. /3/

Acknowledging that there are variations in the need for and the
usefulness of information collected, the National Advisory Commission sug-
gests that agencies "should first ask the judges to identify that informa-
tion needed by the court."4 With this in mind the staff of the Governor's
Pardon, Parole and Rehabilitation Commission sent a questionnaire about
the relative usefulness of items included inthe psi report to a small ran-
dom sample of district judges from 33 of Louisiana's 34 judicial districts.
Sixty-five questionnaires were sent, 22 responses, received. Nineteen of
the state's 34 districts were represented in this response. The judges

were mailed a chart that named all the items included in a full psi. They
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were asked to indicate whether they considered each item essential,
generally useful or irrelevant. !

One judge made this notation:

Every scrap of material and information about a

defendant may be relevant, useful or even essential to

a sentencing judgment. The more I can know about a

person, the more objective I can be.

Generally, based on responses to the questionnaire, most of the informa-
tion included within the presentence report is considered either essential
or generally useful. Clearly in those categories are details about the
present offense, his prior criminal record, and his physical and emotional
health, educational background, present employment, financial resources,
military seryice, religious background, and interests and activities.
Judicial cpinion is much more diverse regarding many of the details con-
cerning an offender's family, home and neighborhood. Items regarding the
offender's family (e.g. their names, ages and addresses, educational and
occupational status; and citizenship, health and general reputation) and
some particulars about the offender's residence {whether owned or rented,
what facilities it includes, whether others are in the same building and
their reputations) were frequently labeled irrelevant.

Recognizing that the need for data varies according to individual
preference and specific case, the Division of Probation and Parole has
adopted two psi report forms--a long form and a shorter form which eliminates
just such things as those that a large percentage of the judges identified
as 1irreleyant. Not only does this procedure satisfy different judicial
preferences; it alsc is essentially within the boundaries defined by the

National Advisory Commission and accepted by the American Correctional

Association.5 The difference is that the National Advisory Commission's
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standard, rather than leaving the choice just to the court's preference,
states that a full psi should be prepared in all instances where incar-
~ceration for more than five years is a possible sentencing disposition.
This standard, the National Advisory Commission notes, "is consistent

with the provisions of the Model Sentencing Act and the Model Penal Code."6
The Model Penal Code, for example, which does not explicitly require two
different intensities of a psi report, states the categories that should

7 and then notes that such a report should always

be included in the report
be prepared when the defendant has been convicted of a felony or is less
than 22 years of age and has been convicted of a crime, or will be placed
on probation or incarcerated for an extended term.8

The Division's impression that the judges are basically satisfied
with the reports prepared for them has been confirmed by two judges who
appended that observation to the gquestionnaire. Several also noted that
some information which they would find useful is not usually included.
Two remgrked the absence of psychological workups or psychiatric reports,
though they also characterized this item as essential. Another said

that it would be helpful to know what disposition has been made in the

case of any others also charged in the crime. The Operating Manual's

discussion of the psi indicates that the latter information should be
included. And according to Article 875 of the Code of Criminal Procedure,
the court may order a mental and physical examination of a defendant.
Thus, presently the framework already exists for fulfilling these addi-
tional requirements.

Issue: Time becomes a major factor when considering the other
issues revolving around the presentence investigation and report. As

suggested above, a major duty of the probation-parole agent is to prepare
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investigative reports, and the most comprehensive and detailed report--
and thus is the most time-consuming report to prepare--is the psi report.

Convention currently defines the amount of time required to pre-
pare a psi report as five times that required to supervise one probationer
or parolee for a month.- Many authorities agree that a more realistic
ratio is twelve or thirteen to one? In other words, from five to twelve
times as much of an agent's time in a month goes to describe and analyze
an offender's crime, family background, emotional health, educational and
employment record, and interests, as goes into helping any one supervisee
accept his new status as probationer, encouraging him to participate in
AA, or suggesting where he might go for further vocational training.

A1l dinvolyed also agree that however much time preparation c¢f the
psi report requires, it will be completed. The obvious reason is the
deadline--a particular point in time when a clearly defined task must
be completed and a tangible product produced. The impact of having a
deadline--and thus probably the deadline’'s impact on supervision time--
is intensified by judges' requesting on occasion the completion of a
psi report in less than the 60-90 days allowed by statute.

Because preparation of the psi report demands and gets a significant
portion of an agent's available time, possible ways to reduce that ex-
penditure or increase its return must be considered. In this context,
two considerations can be raised: should a single agent have to fulfill
both tasks, investigation and supervision; and given that preparation of
a full and competent psi report reguires a significant amount of time,
might it not be used more widely and thus more efficiently than it pre-
sently is. Consider the first issue: Shall an agent fulfill both roles?

The American Correctional Association recommends that "a coordinated
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statewide program should provide probation service to all criminal

courts..."; all adult probation seryices should be "a function of an
integrated state-administered correctional program /which/ can result
in greater coordination of total services to the offender, the court,

and society,“10

In contrast, the National Advisory Commission's long-
range recommendation is that probation departments‘should be within a
unified state correctional system but that "the current duality of
roles for probation staff“l1 should be done away with by having those
performing services to the court under the administrative control of the
courts and those providing services to probationers answerable, as now,
to the Department of Corrections. Until such an arrangement is possible,
however, the National Advisory Commission recommends thét individuals
hired by a unified state corrections system, at least in urban areas, be
assigned either to perform court services or to supervise offenders.12
The Louisiana Commission on Law Enforcement echoes this position in their
1975 report.13 Colorado's new corrections master plan also recommends
specialization of investigation in order to "eliminate the competition
between duties and improve superyision of paro]ees.“14
The Division of Probation and Parole implemented that approach
several years ago on a trial basis in the Baton Rouge District. For two
years that district maintained a three-man 1nvestigative'staff, which was
to conduct 75 percent of the investigations required within the district.
A1l other agents were assigned to concentrate on probation-parole super-
vision. The procedure was producing very high-quality investigative work,
but toward the end of the two years the demand for investigations increased

markedly, and the three-man unit found it could handle only 50 percent of

the reports ordered. More personnel were not available to the unit
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because of the supervisory caseload carried by the district. The procedure
was discontinued. In analyzing its results, district personnel discovered
that the separation of staff created officers with an incomplete under-
standing of the Division's functions and consequently created inadequacies
in the pool from which effective administrators could be drawn.

In view of the Division's stated inability to establish separation
of investigative and supervisory duties based on current staffing levels
and organizational patterns, an intermediate solution would be the use of
other personnel for straight data collection and verification. Much of
an agent's investigative function involves time and effort spent checking
records--court records, police records, records avajlable inthedistrict
attorney's office, records available via social agencies, mental facilities,
or the military. Without dispute, the careful collection of factual in-
formation on which the psi report is based is essential. Its collection
does not, however, require a four-year college degree, Such as the entry-
level probation-parole officer has. Nor does it involve the skills that,
at least theoretically, specialized training provides him with.

In order to free the agent to spend more time for interaction with
probationers and parolees, other personnel should be used to collect and
verify data. As well as being practical and efficient, this suggestion
is consistent with the recommendation of the President's Commission and
the National Advisory Commission, which recommend using non-professionals
to collect data in order to free more of an officer's time for direct
seryice to the offender.15

One obvious source of such assistance is the Division's present
full-time personnel. The problem with this solution 1ies in the report

from all quarters that present non-professional staff (i.e. clerical staff)
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are already overworked. One reason for this situation is that when 35
new agents were added to the Division in FY 1976-1977, there were no
additional funds made available for support staff. On the other hand,
the Division reports that the recommended ratio of field agents to cleri-
cal staff is about 2:1; it also reported in June a total of 172 agents
and 84 clerical staff within the Division, which is very close to the
recommended ratio. The possibility of involving clerical staff in the
collection of recorded data deserves consideration.

As noted above, the time expended on the preparation of a psi
report leads one to ask whether it can be more widely used once it has
been prepared.

Relevant to this issue is the fact that to a significant extent,
the reports prepared by the Division of Probation and Parole for differ-
ent decision-making bodies are duplicative. For example, the pre-parole
report, 1ike both the short form and the long form of the psi report,
describes the current criminal offense and any prior criminal record,
and notes prior mental treatment and general physical condition. Special-
purpose reports, such as the pre-parole report or a clemency investiga-
tion report, of course demand other information than that included within
the psi report. The decision-makers who request later reports need to
know about an inmate's adjustment to incarceration and his performance
while jmprisoned. Information about current family and community attitudes
is also essential, as is information about any outstanding warrants or
criminal dispositions made after the period reflected in the psi report.
This material could as well be added to the psi report as compiled in a
separate, partially repetitive report, such as occurs now. Updating

the psi report is more direct and more efficient. In fact, this is the
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procedure the Monroe District employs in response to requests for pre-
parole reports. Though the resultant report is perhaps more detailed
than the Board of Parole requires, Board members reportedly have not
complained. Presumably, they ignore what is unnecessary and regard
what they need.

Because the psi report occupies so great an expenditure of time
and effort, the staff recommends that an initial investigative report
become the basic informational document regarding an offender who inter-
acts with the corrections system. Later reports required by decision-
makers should be appended to the original document and should move with
the offender through the system.

Full implementation of the recommended procedure requires that
statutes now in existence be implemented. 1In Louisiana, a psi report
is not made preceding all sentences to incarceration. However, within
60 days of a felony sentence to one year or more, if a psi has‘not been
made, a postsentence investigation report on the offender is to be made
and completed (Art. 876, Code of Criminal Procedure). Although the social
data included are many fewer in the postsentence report, both reports
contain base data required in later reports--i.e., criminal history, employ-
ment record, mental and physical health, etc. While Article 876 has not been
widely implemented, the Division of Probation-Parole indicates their
intention to do so. General descriptive information received from the
Probation and Parole Deputy Chief cites as a long-range goal

Full implementation of Article &75 which requires a
presentence or /Article 876, which requires a/ post-

sentence investigation on every felony. The post-sentence

being made within sixty days after sentence. A standard-

ized format contained certain basic information that can

be used as part of classification admission summary, pre-

release report, work release, pre-parole and clemency
report.
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Implementation of Article 876 or of ACA-National Advisory Commis-
sion standards, which call for the preparation of a psi report in all
felony cases and in every case where there is a potential sentence dis-
position involving confinement,l6 would provide, early in the defendant's
interaction with the corrections system, a basic document that could be
used in the early decision-making processes and could serve as the basic
informational document re the offender as he progresses through the system.

Issue: When new data are simply appended to an existing document

as this report recommends be done, it becomes multiply important that the

originally compiled information be correct. The Operating Manual stresses

the need for an agent to verify his data in every instance possible. A
further check of information included is to allow the defendant access to
the report. The latter policy is a subject of some controversy.

Originally, the purpose of confidentiality was "to assure offenders
and others that information given to probation staff would not be released
indiscriminately and, accordingly, that probation staff might be trusted.“17
Keeping this in mind and considering also that the court's decision to in-
carcerate or not is, to the offender, "the decision next in importarce to

t,lll8

the determination of guil it is the opinion of the National Advisory

Commission that "the entire sentencing decision becomes suspect and in-
defensible" unless the defendant "is given the opportunity to contest in-

't."lg

formation in the presentence repor One basis for this opinion is their

observation that an erroneous psi report too often has led to a harsher

sentence than otherwise would have been handed down.20

These issues, the
National Advisory Commission suggests, make essential verification via
disclosure to the individual and/or his attorney. (They allow disclosure

to the district attorney as well.)
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Voices speaking from the other side of the debate caution that
disclosure of the psi report will eliminate previously available sources
vho will fear retaliation for providing information.

One measure suggested to ameliorate the possible reluctance of
persons to speak openly if disclosure is permitted 1s to allow for a
separate listing of confidential sources and information. The National
Advisory Commission labels this an unnecessary precaution. In their
judgment, the feared disappearance of sources of infarmation generally
has hot occurred.21

Against that background one can more easily assess Louisjana's

situation. The Operating Manual indicates that "the names of those

sources who for serious reasons remain unquestionably confidential should
22
n

be typed on a final and separate page of the report. Article 877

of the Code of Criminal Procedure allows disclosure to the traditionally
allowed sources: the courts, the Board of Parole, the Board of Pardon,
the Governor or his representative, prison officers, probation-parole
officers, and medical authorities. It also allows the judge to approve
disclosure of "the factual content and conclusions of any pre-sentence
investigation report" to the defendant or his attorney. La.R.S. 15:574.12
allows wider access; it permits disclosure without special authorization
to "a district attorney or law enforcement agency" /Subsection B/. Thus,
Article 877 denies to the district attorney access to the psi report but
allows the defendant conditional access; La.R.S. 15:574.12 specifically
names the district attorney as one to whom the psi can be disclosed but,

by omitting mention of the defendent, denies him that right.

The standards are varied in their address of this issue.
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Standards issued by both ACA23 and the Na*ional Adyisory Commis-
sionz4 recommend disclosure of the contents of the psi report to the
district attorney and to the defendant and his counsel. The latter
procedure seems the area of greatest concern, and both the American
Bar Association and the American Law Institute address it. The ABA
standard allows withholding elements of the psi report from a defendant
only when they are irrelevant to a proper sentence, reveal diagnostic
opinion that could be seriously disruptive to rehabilitation, and name

. . . . 25
sources of information revealed in confidence.

Like Louisiana's law,
the American Law Institute's Model Penal Code addresses disclosure of
the factual contents and conclusion /Art. 7.07(5)/, but the American
Law Institute requires disclosure while Louisiana allows it at the judge's
discretion. A 1969 ruling by the New Jersey Supreme Court "ordered all
New Jersey courts to grant disclosure as a matter of 'rudimentary
fairness.'“26

The Tatter attitude reflects the National Advisory Commission's
stand. That Commission cautions that the officer responsible for making
the report must be able to answer qpy ~hallenge to its verity. 1If he
cannot do so, the Natjonal Advisory Commission recommends, the material
should not be considered in sentencing.27 "The need for verification
cannot be denied," 28they'assert..

A member of the headquarﬁers staff supports the latter view, ex-
plaining that--if an investjgation has been thorough--an officer should
be willing to hear the resultant report read in open court. The zurrent
cloak of confidentiality, he observed, makes possible carelessly researched

reports.

The staff recommends that the Commission address the issue of
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confidentiality of investigative yeports. Which authorities within the
criminal justice system have access to the investigative reports--especially
the psi report--should be clarified. The right of the offender to know

and to challenge data and judgments included within the psi and later
reports should be addressed. These documents influence the actions of
decision-making bodies regarding the future of an offender. He would
therefore seem to have a right as a matter of policy to data and judgments

included therein.







CHAPTER VIII

PROBATION AMD PAROLE SUPERVISIONM:
THE CASE FOR PROBATION

History of Supervised Parole

Parole is the re]ease of an offender from a correctional institu-
tion after he has served a portion of his prison sentence. Parole allows
the offender to complete his sentence in the community though still in the
custody of the state and accountable to conditions imposed at his release
from prison. Violation of these conditions can result in reincarceration.

ParoTeg with its simultaneous supervisory provision, claims two
primary functions: the protection of society by monitoring the re-entry
of the criminal offender as he assumes a gradually gfeater portion of
freedom than he was permitted to handle in prison, and assistance to the
parolee by providing aid in his adjustment to the society and the social
interactions from which he has been removed for some period of time.

Supervision has not been an element of all processes from which
modern parole practice has evolved. Releasing prisoners without super-
vision was a characteristic of both the Australian and, initially, the
English ticket-of-Teave systems. In Australia transported offenders from
England were allowed by the provincial governors to support themselves by
work in another specified district rather than to continue to work for the
government. In England prisoners were also granted tickets-of-Teave on
the condition that they observe certain rules of good behavior. In neither

case were the released offenders monitored in order to ensure compliance

‘with the prescribed standards.1

In England in 1862, after the second serjous crime wave in hardly
more than five years, a Royal Commission appointed by Queen Victoria in-

stituted supervision for prisoners released on ticket-of-leave. The
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police, then later members of prisoners' aide societies, were used to
superyise such offenders.2 In contrast, the Irish ticket-of-leave system,
operative in 1954, provided for supervision by a civilian employee who
cooperated with the police but who also helped the ticket-of-leave men
to find employment. Additionally, the supervisor required that the
releasees report at stated intervals; he visited them in their homes
every two weeks; he verified their emp]o_yment.3

In the United States, the first legislation authorizing parole

was enacted in Massachusetts in 1837.4

During the middle of the century,
most supportive services to parolees were provided by volunteers from
prison societies. Though there also were parole officers, these men were
not supervisors in the modern sense; rather they helped parolees obtain

5 141876

material support (employment, tools, clothes, transportation).
the ETmira Reformatory opened in New York State. Its program required
six months of supervision for released prisoners. The supervisers,
volunteers called "guardians," required that the parolee report in writing
at the first of each month. Parole could be revoked at any time during
the six months for a violation of conditions attached to re]ease.6

In Louisiana supervised parole began in the early 1900's. Appointed
parole officers, assisted by volunteer "parole advisors," monitored the
activities of parolees, assisting them to remain gainfully employed, to
i1l out parole reports, and to remain within the boundaries set by the
conditions of their paro1e.7

The supervision system was modified a number of times: 1in 1926
the policy of appointing one parole officer from each congressional district

was replaced by a Taw providing only one parcle officer for the state; in

1940 the state was again subdivided so that parole offices were establizhed
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in five cities around the state; in 1952 parole and probation services
were combined, and volunteer parole advisors were dropped. By 1960 all
probation-parole service personnel vere classified under civil service.8

History of Probation

The National Commission on Law Observance and Enforcement
defines probation as "a process of treatment which is pre-
scribed by the court for persons convicted of offenses against
the Taw when the protection of society does not requive im-
prisonment of the offender and during which time the individual
on probation 1ives in the community regulating his own 1ife
under conditions imposed by the court (or other constituted
authority) and is subject to supervision by a probation officer."

/9/

Though the precedents for probation are found in the features of
English common Tlaw that allow suspension of punishment on.the condition
of good behavior, probation, as it now exists, is "a distinctly American

correctional innovation.”lo

It evolved as "an integral part of the more
general movement away from the traditional punitive and repressive approach,
and towards the substitution of humanitarian and utilitarian consideration
from considerations of general deterrance and retm‘bution.l1
Probation's immediate modei is the one created on the often-recounted
occasion in 1841, when John Augustus, a Boston shoemaker involved in the
temperence movement, attended a police court in Boston and posted bail fof
a man charged with public drunkenness. Uhen the man and Mr. Augustus ap-
peared in court three weeks later, the judge agreed that the defendant
evidenced signs of genuine reform and, rather than ordering the usual penalty
of imprisomment, ordered payment of a one-cent fine. Encouraged by this
experience, and convinced that reformation was, in many cases, more likely
to occur outside an institution than in one, Augustus continued to attend
the police court hearings, posting bail for men charged with drunkenness,

men whom he believed would benefit from his assistance.12
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In time Augustus extended his services to women and children and
then to plaintiffs in the municipal court. For each individual so bai]ed,
he offered supervision and guidance during the time preceding pronounce-
ment of judgment. By the time of his death in 1859, Augustus had “"bailed

on probation" almost 2,000 offenders. 13

By this time the probation
process that Augustus created included most of the elements that still
characterize it today: "investigation and screening, interviewing,
supervision of those released, and services such as employment, relief,
and education.“14
One result of Augustus' efforts was the first probation Taw. In
1878 Massachusetts enacted a law formally establishing probation and en-
abling the city of Boston to appoint a paid probation officer. By 1891
probation was mandatory in the state's police and municipal courts; in
1898 it was extended to the superior courts. By the early 1900's five
states had enacted probation legislation; in 1914 federal probation was
established; by 1356 some scheme of adult probation was authorized through-
out the United States.15
Probation began in Louisiana in 1914. That year the legislature
enacted a measure enabling but not binding a court to suspend the imposi-
tion of sentence, if the jury so recommended. Not until 1942 did the
legislature pass an act providing for the supervision of an adult placed
on probation. Gradually rules were modified and Taws enacted which made
“probation to misdemeanants an option, instituted the presentence investi-
gation, made a presentence or a postsentence report mandatory in a felony
case, and established mandatory probation conditions. One of the most

recent amendments of probation law was the 1974 law which allows the

court to impose, in felony cases, a sentence without hard labor, not to
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exceed one year.]6

Results of the Prison Experience

Philosophically, probation reflects the transition from the purely
punitiVe treatment of offenders toward the attitude that criminal offenders
are not beyond redemption and can sometimes be more successfully “rehabili-
tated" outside of prison than in. Practically, probation offers a way of
keeping the criminal offender out of the prison environment and thus spar-
ing him--and society--all that that experience entails or provokes. Indeed,
quite a Tot has been written about the impact of the prison experience on
an individual and consequently upon society.

The President's Commission on Law Enforcement and Administration
of Criminal Justice describes 1ife in many prisons as "at best barren and

w17

futile, at worse unspeakably brutal and degrading and observes that

prison 1ife offers "the poorest feasible preparation“18

for successful
adjustment to society's demands. The National Council on Crime and Delinquency
(NCCD) suggests an answer with the following question: "If you were required
to Tive in a cell with few facilities, 1ittle privacy, limited contact with
other persons significant to you, Timited access to employment, and a high
degree of authoritarian regimentation, how might you fare upon re-entry into
the broader, more competitive society, there to be greeted by the stigma

of having been ‘away‘?"19
| The incarcerated individual Tives in a highly regimented environment
in which many of even the most routine decisions are made for him. He has
been isolated as well from intimate interaction with opposite sex individuals
and from normal family interactions; he has learned to cope with an almost

complete lack of privacy. These and whatever individual experiences he has

had tend to isolate him from most other people: he feels different, set
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apart from most people; most people yiew the ex-inmate as different. The
impact of the prison experience is amplified by the fact that not only the
ex~inmate has changed; everything else has changed too. thateyer the
situation he left, the relationships he participated in, the job he held--
none is the same. According to a report based on personal interviews with
over 300 parolees, the renewed interaction wth society creates for him
"a period of confusion, filled with anxiety, missed cues, embarrassment,
over-intense impulses, and excitement followed by depression.“20

So it is that the adaptive task confronting the returning inmate
is monumental: behayior patterns appropriate to the prison setting are
incffective outside; his new role of parolee touches all aspects of his

21 In addition,

social interactions, leaving no social role unmodified.
he often receives 1ittie, if any, social support and frequently has
few resources, and he moves among free men, manhy of whom refuse to inter-
act with him or react with suspicion. Finally, permeating all interactions
is the awareness of possible return to prison for actions that would be
without serious consequence for a free man.22
One possibla consequence of this set of circumstances is the escala-
tion of frustration to the point of crisis; in turn, one very normal response
to a crisis situation is to resort first to behavior that seems to have
worked in the past--in this instance, perhaps to criminal behavior.23
It seems further that the longer the period of confinement, the
more difficult the adjustment.24 Logically, this would seem so: 1if isolat-
ing an individual from people and events makes difficult renewed interaction
with them and if a period of strict regimentation and authoritarian direc-
tion dulls one's capacity to decide and to act for himself, then certainly

the longer the individual is so contained, the greater his estrangement,
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the greater the maladjustment upon re-entry. Logical, however, is not
necessarily true. Data from a California research project add credence
to the logical conjecture. Jaman compared the parole performances of
two groups of inmates released in 1965. A1l subjects were first prison
releases, imprisoned for first- or second-degree robbery. The basis of
comparison was whether they had served more or less than the median time
served in prison for that group of inmates released in 1965. Further,
she matched the contrast groups according to age, ethnic group, base-
expectancy level, parole region of release and type of supervision re-
ceived. She compared their performance at six-, twelve-, and twenty-four-
month pericds.

For all offense categories and in all follow-up

periods, the percent of favorable outcome among men who

served less tha. the median time was greater than among

those who served more than the median months....In fact

in the matched samples of men who had been committed

for Robbery 1st, those who served for less than the

median months had a much higher percent of favorable

outcome on all three follow-up periods./25/

In summary then, incarceration--whatever else it accomplishes--
isolates the offender from the very society to which he will almost cer-
tainly return and, in doing so, forces upon him behavior that is inimical
to his successful interaction in that free society. In addition, longer
confinements occasion more difficult adjustments,

Very often, the handicaps created by incarceration are compounded
by the 1ikelihood that the offender enters prison with disadvantages that
he will later take back with him into society. Then he has two sets of
handicaps rather than one. More specifically~-the individual who enters

orison is usually young (18-30) and frequently is severely educationally

hizndicapped. (The latter is especially significant when one considers
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that education is a fairly accurate indicator of probable success in
modern society).26

According to data provided in the report of the President's Com-
mission (1967), 45.3 percent of the general population had a% Teast
completed high school; 82.3 percent of the combined state and federal
felon population had had three years of high school or less. Only 17.7
percent had had 12 years or more of schooling. Yet 14.4 percent had
attended school for four years or less (in comparison to six percent or
the general population in that category), and 40.3 percent had completed
eight years of school or less (in contrast to 28 parcent of the general
popu]ation).27

More recent data from Louisiana describe a similar situation.
According to the United States Department of Justice's Census of Prisoners,

28

97 percent of Louisiana's prison population in 1973 was male;™ 60 percent,

between 18 and 29 years o]d.zg Eighty-one percent kad completed three

yeirs of high school or 1ess.30

Of the same tenor is the report that in
1974-1975 fifty-one percent of the inmates received for incarceration at
Angola tested at the fourth-grade level or less; and 76 percent tested

at less than sixth-grade 1eve1.3]

Positive Features of Probation

Cost: If it is true, as many authorities insist that it is, that
incarceration inflicts heavy costs in human potential, certainly it's
more observably true that it costs a lot financially. 1In Louisiana in
FY 1976-1977 it cost the Department of Corrections an estimated 72 cents
per day to keep an inmate on probation ¢ parole supervision. The
average weighted cost of maintaining an inmate in a state prison was

$16.81 per day; particular cost figures ranged from $8.83 per day at
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Louisiana Correctional and Industrial School (LCIS) at DeQuincy to
$19.96 per day at Louisiana State Penitentiary at Angola. Budget re-
quests for the Department of Corrections for FY 1977-1978 were based on

the projection that probation-parole supervision would cost the depart-

ment $1.06 per day and incarceration, on the average of $19.42 per day,

with the range again established by LCIS and LSP at $10.01 and $21.73

per day.32

These figures do not reflect other indirect costs--i.e.,
loss of tax revenues via removal of a wage-earner from society, possible
welfare costs incurred vhen an inmate's family loses a major wage earner.
Though such projections are unayailable for this state, calculations of-
fered for other Tocales reflect the large sums involved. A publication
of North Carolina's Department of Corrections states that probationers
earned $155,430,504.72 in taxable income between January 1 and August 22,
1974. Not only are the dollars earned taxable; they represent a savings

33

to the state as well in welfare costs. In Ohio, where the family of

one out of avery twelve inmates was on welfare in 1976, incarceration
costs state government another $2,500 a year for every twelfth famﬂy.34
The Correctional Economics Center estimates that the loss to United States
economy as the result of the adult inmate manpower confined in prisons

is between $1-1.5 billion. "The cost to society of incarceration far
exceeds the $1.4 billion dollars in direct expenditures reported by state
governments, 312 large counties and 384 large city governments."35

Probation is Effective: There are various studies that indicate

that probation is a workable alternative. The President's Commission
(1967) notes "one summary analysis of 15 different studies of probation
outcomes /which/ indicates that from 60 to 90 percent of the probationers

studied completed terms without revocation.../and a study in California/
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of 11,638 adult probationers who were granted probation during 1956 to
1958 /and/ were followed up after 7 years...almost 72 percent completed

u36 In its 1967 report the Task

their probation terms without revocation.
Force of the President's Commission citesthe same data, then refers to
a study which indicates similar results after surveying probation effec-

. . . . .37
tiveness in Massachusetts, New York and various foreign countries.

Louisiana data are sketchy. Of 1,377 probationers released from
probation during calendar year 1976, 299 were removed as the result of
an unfavorable outcome. This category includes those whose termination
was described simply as "unsatisfactory," those revoked to a parish pri-
son or city jail (and thus no longer under Department of Corrections
jurisdiction), and those terminated because of technical or new felony
revocation. These terminations represent a 1ittle more than 21.5 per-
cent of all releases from probation for that year. By extension, they
indicate that about 77 percent were favorably terminated. (The other
one and one-half percent were terminated by death.) /The foregoing is
based on material prepared by Research and Statistics, Department of
Corrections, July 11, 1977.7

Additionally, indicators from other jurisdictions suggest that
greater use of probation does not increase recidivism rates--i.e., the
rate at which individuals on probation viclate conditions of their proba-
tion and thus are incarcerated.* The judgment included in a policy state-

ment issued by Lne NCCD (1973) is that probation "can be used in as many

*What exactly violation rates indicate has no single answer. This is an
issue to be discussed fully in a later section. Above, our concern is
with that intangible most often measured according to recidivism rate--
i.e., relative success and, consequently, safety of a program.
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as 90 percent of all convictions without resulting in a poorer recidivism

rate compared with imprisonment.”38

More recently the ACA has estimated
that only 25 percent of the individuals 1in prison need to be incarcerated
for the safety of society. The NCCD cites a California research project
which suggests that probation can be more widely used without increasing
violation rates. Researchers in California studied probation usage and
violation data for 88 United States district courts and for courts in
eight California counties. According to the NCCD source, "an examination
of changes 1in probation usage in the #ight counties showed no pattern of
relationship between the granting of probation and removal from probation
for violation. In the federal district courts, probation usage ranged
from 37 percent to 66 percent, with no significant variation in violation
rates."3° A project sponsored by the NCCD in Michigan (1957-1960) suc-
ceeded in reducing the percentage of felony convictions from 36.6 percent

to 19.3 percent without increasing the recidivism rate.4o

According to

a statement by the NCCD, confinement is necessary only for those types of
offenders identified by the Model Sentencing Act as dangerous: "(1) the
offender who has committed a serious crime against a person and shows a
behzvior pattern of persistent assaultiveness based on serious mental
disturbances and (2) the offender deeply involved in organized crime.”41
In the same source, the authors cite a resolution adopted in 1972 by the
Congress of Corrections, referring to imprisonment asa "sentencing alterna-

32 The

tive" to be reserved for "dangerous and persistent offenders.
American Law Institute's Model Penal Code also recommends sparing use of
incarceration, though the identification of those who should be incar-
cerated is wider. Article 7 of the Code directs that the court shall not

impose a sentence of imprisonment unless "it is of the opinion that
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his imprisonment is necessary for protection of the public because:

(a) there is undue risk that during the period of a suspended sentence or
probation the defendant will commit another crime; or (b) the defendant

is 1in need of correctional treatment that can be provided most effectively
by his commitment to an institution; or (c) a lesser sentence will de-

w43

preciate the seriousness of the defendant's crime.

Summary-Analysis: Clearly, probation is a significantly cheaper

method of correction *than incarceration. In Louisiana a comparison of
only direct costs of each indicates that probation is 18 to 23 times
cheaper than incarceration. Also there is tangible evidence that proba-
tion "works"--i.e., that individuals can be placed on probation and al-
lowed to remain in the community under supervision without returning to
criminal behavior. If, in addition, some of the many incarcerated of-
fenders who reportedly could safely be placed on probation were, the
savings would be vast. NCCD speculates that 90 percejt of those incar-
cerated could be placed on probation. Consider a muc% smaller figure--
20 percent, for example. On May 4, 1977, there was a total of 5,036
inmates incarcerated within the various state instituticns (1,017 inmates

under custody of the state were still in parish pm‘sons).44

If, as some
researchers suggest, even 20% of the number incarcerated were instead on
probation, the state would save $16,202.63 per day.

Based on these considerations and the awareness that prison often
creates problems as well as solves them, serious consideration must be
given to the widest use of probation possible.

Yet currently in Louisiana a verdict of guilty when charged with
a number of crimes carried with it an automatic denial of aligibility

for probation and, conseauently, an inevitable sentence to incarceraiion.
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In the words of the President's Commission (1967), "The goal of

reintegration is 1ikely to be furthered much more readily by working

45

with offenders in the community than by incarceration. That is, of

course, one of the assumptions underlying probation. It is also the

conviction behind recommendations of the ACA46

47

and the National Advisory
Commission ' that probation be Teft to the discretionary authority of
the judge "when it is in the best interest of the offender and not in

conflict with the interest of soaiety,"48

not automatically denied for
the commission of particular crimes or after any but a first offense.
The President's Commission also advocates this apprcach: "Probation
legislation cannot take into account all possible extenuating circum-
stances surrounding the commission of an offense or the circumstances of
particular offenders.“49

At the same time, just as incarceration dees not of itself re-
habilitate an offender, neither does probation, unless it is employed in
‘concert with programs that address the needs of the convicted offender.
The practice of leaving probation to the discretion of the court must not
be implemented alone. Simultaneously, it must be required that a new
section be added to the psi report; this section will cite the resources
available in the community that would assist the probationer to meet his
own needs and yet remain within society's legislated boundaries. (See
recommendation regarding content of psi, page VII-5.)

In view of the situation and attitudes described above, the staff

recommends that the Commission consider the possibility that probation

be made more widely available rather than less so. Automatically exclud-

ing certain groups prevents a judge from acting on insight gained from

the psi report he has ordered. To repeat, however, it is essential that
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the psi report be expanded to include a Tisf of facilities and services
available in the community to meet the offender's specific needs.

Having considered the effects that frequently follow the experi-
ence of imprisonment and the consequent advantages that probation has
over incarceration, the staff wishes to discuss briefly a subject men-
tioned earlier in the chapter--shock probation.

Article 895 of the Code of Criminal Procedure enables a judge to
include as an additional condition of probation a requirement that the
defendant serve "a term of imprisonment without hard Tabor for a period
not to exceed one year." The National Advisory Commission instructs that
the practice "should be discontinued," explaining that "this type of
sentence defeats the purpose of probation, which is the earliest possible

reintegration of the offender into the community.50

Though this is,
at its closest, a matter peripheral to this Commission's area, it is a
controversial subject, one that should be at least within the Commission's

range of awareness.

/]




CHAPTER 1IX

PROBATION-PAROLE SUPERVISION AS LAW ENFORCEMENT

Introduction: Why Supervision and Toward What End?

Probation spares the criminal offender the prison experience.*
Adding supervision insures that he will be monitored and assisted in his
efforts to remain within boundaries that he has previously violated.
Parole, with its corollary of supervision, provides a gradual reintegra-
tive mechanism to assist the ex-inmate, who has been jsolated from the
community; supervision allows that reintegrative process also to be moni-
tored. Both processes--probation and parole--are based on the recognition
that the isolation of individuals from society does not facilitate their
integration into the society to which they almost certainly will return.

And, though many never stop to consider the fact, that offenders
will return is a virtual certainty in nearly all instances and a point
worth documenting. "Virtually all prisoners are ultimately released, most
of them within a few years,“1 writes a National Council on Crime and
Delinquency (NCCD) source, and the observation is easily documented. In
Colorado, for example, "approximately 98 percent of all incarcerated of-
fenders eventually return to the community with only Z percent expiring
while incarcerated.“2 In Louisiana in 1975, 4.5 percent of the prison
population had 1ife sentences. Unless their sentences are commuted (and
some will be), these indiyiduals will remain incarcerated for that long--

1ife. On the other hand, 59 percent of the population had sentences of

*This generalization is inaccurate when consideration is broadened to
include "shock" probation, a procedure by which an offender who 1is
placed on probation is required, as a condition of his probation, to
serve a brief period of incarceration. That matterwas discussed in
Chapter VIII.
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five years or 1ess.3 Even discounting the possibility of parole (which
is a possibility for those not denied it by law when one-third of their
sentence has been served--e.g., 20 months on a five-year sentence), good-
time credits in 1974 (25 days off sentence for each 30 days of “good"
time served) cut time served by nearly half. (The 1977 good-time law--
which reduces the number of days off sentence to 15--wil’ cut sentences
by about a third.)

The point at thisjuncture is not that sentences are too long or
too short, effective or ineffective. Rather the focus is on the offender
who noramlly will return and who, at least according to tradition, can
benefit from supervised re-entry.

A1l of which lcads us to focus again on =upervised reintegration,

to consider again probation and parole, and now , examine the particu-

lar duties and responsibilities assigned to those who supervise probationers

and parolees--those whose duty it is to help protect society at the same
time they are to assist the offender with his adjustment to the new role
of probationer or parolee and with his effort to remain within society's
boundaries.

As indicated in an earlier portion of this report, the duties
normally included under the heading of probation-parole supervision are
many. And this appears to be a phenomenon solidly based in tradition.
The first probation law, for example, passed in Massachusetts in 1878,
created a position for a paid probation officer and prescribed duties,
many of which would seem familiar to a modern officer in his supervision
of both probationers and parolees: attend court, investigate the cases
of persons charged with or convicted of crimes, make recommendations

regarding the use of probation (parole) in a particular case, submit
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periodic reports to an administrative head, visit the supervisees, render

“‘such assistance and encouragement...as will tend to prevent their again

offending,'" and, if need be, arrest without warrant but with the approval

of the chief of police. 4
At this point it is useful to create an artificial subdivision

among the duties included in the supervisory function fulfilled by probation-

parole agents. This and the following chapters will speak of law enforce-

ment duties, that primarily help protect society, and other duties that

exist primarily to aid the ex-offender. In somewhat more concrete terms

the distinction is between the parole agent as policeman, who prevents or

- punishes an offender's violation of release conditions or his criminal be-

havior, and the parole agent as social worker, one who must assist the

offender to adjust to society's demands and restrictions by helping him

get the counseling, training or other assistance he needs. Though so

sharp a subdivision is artificial, it also provides a means by which an

immensely complex process can be described, comprehended and anaiyzed.

Once this has been accomplished, the whole system can then be addressed.

The Probation-Parole Agent as Policeman

One of the more controversial elements of the law enforcement
aspect of the supervisory role involves the probation-parole officer's
arrest function and his carrying firearms. While there are standards re
this issue, there are apparently no standard rules followed nationwide.
The National Advisory Commission reported a 1963 survey of parole
authorities in the United States. The survey revealed that "only 27 per-
cent believed that parole officers should be asked to arrest parole
violators /and that/ only 13 percent believed that parole officers should

be aliowed to carry weapons.5
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A questionnaire sent in 1975 to adult parole agencies in the
United States revealed that in 24 states agents are not authorized to
carry firearms. In 21 of those states parole agents make arrests

u6 The chart indicates that

"occasionally," "infrequently," or "never.
in Louisiana, where probation-parole agents are permitted to carry guns,
agents are encouraged to do so "only when arrest is anticipated or when
working in high crimz areas" and notes agents personally arrest violators
"1nfrequent1y.”7

Those who support the policy of allowing agents to carry firearms
argue that the neighborhoods agents frequent and the arrest duties they
carry out sometimes require guns.8 And in spite of claims to the con-
trary, many insist that the officer's arrest function does not interfere
with other elements of the relationship. A veteran parole officer from
New York insists that the arrest function per se does not interfere with
the therapeutic relationship because the parolee knows that the officer
initiated the warrant, whoever ultimately makes the arrest. Also, he
continues, because New York parole officers are also social caseworkers,
they ar2 able to minimize tensions and hostility that often accompany
arrests made by police officers.g

This is the opinion shared by all in the Louisiana Divisjon of

Probation and Parole who spoke to the issue. La.R.S. 15:574.8 designates

parole agents as peace officers, thus legislating their right to be

armed. The statute also legislates their right to arrest without warrant.

Article 899 of the Code of Criminal Procedure provides the same right

to the probation officer. A number of agents on different occasions cited

the advantage of the agent himself taking a probationer or parolee in

or, at least, of his accompanying an arresting officer. The officers
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spoke of violence diverted and also spoke jealously of the right to
carry guns, though none recounted an episode in which he used a gun. 1In
fact, what most frequently seems to happen, according to local agents

as well as other sources,10

is that the probationer or parolee knows what
he has done, knows why his officer is there, knows the officer has the
full power of the law behind him, and submits quietly.

When an officer instead meets resistance, how he is allowed to

proceed is rather carefully described in the Operating Manual. "Force

is permissible only when all non-forceful alternatives have failed"

(p. 97), the Operating Manual cautions. Apparently because he is deemed

a peace officer, he is allowed to break and enter if he "reasonably"

believes the suspected violator is present. Again the Qperating Manual

cautions, "There may be cases where the law permits officers to break
and enter, but sound judgment and common sense may dictate the use of
Tess stringent means" (p. 98).

The firearms policy is also carefully delineated in the Operating

Manual. An officer, whether on or off duty, may carry a .38 or .357 cali~

ber Colt or Smith and Wesson revolver with a two- to four-inch barrel, or
another weapon approved by the district supervisor. Wherever an officer
either draws or discharges his weapon anywhere but on a firing range, he
must notify his district supervisor, who shall make a personal investiga-
tion and then submit to the Probaﬁion and Parole Chief a detailed report
of the results of the investigation as well as his own observations and
conclusions about the incident. The regulations also state that an officer
shall not fire warning shots for any reason, shall not fire at a probation
or parole violator "when lesser force can be used" (p. 100), and shall

not fire at a prisoner he is transporting who tries to escape "unless it
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is to protect himself or other persons from great bodily harm" (p. 100).
Most standards take exception to a supervising officer taking overt
police action. The President's Commission on Law Enforcement and Adminis-
tration of Justice states that probation-parole officers who supervise
should not act as police officer.ll The National Advisory Commission
insists that "guns are antithetical to the character of a parole officer's
job,"12 and recommends in the fourth subsection of Standard 12.7 that
"parole officers should develop close liaison with police agencies, so
that any formal arrests necessary can be made by police. Parole officers,
therefore, would not need to be armed." In the comment that follows its
recommendation, the Commission adds this judgment: "To the extent that
a parole agency can reduce emphasis on surveillance and control and stress
its concern for assisting the parolee, it probably will be more successful

013 The ACA accepts the whole of the National Advisory

in crime reduction.
Commission's Standard 12.7 ("Measures of Control"). The Louisiana Commis-
sion on Law Enforcement repeats the first three items of National Advisory
Commission Standard 12.7 almost verbatim (LCLE Objective 9.7 ~ "Measures

of Control"); it simply omits altogether the fourth item, which questions
the validity of the agent's police function.

More in keeping with the attitude suggested by the Louisiana Commis-
sion on Law Enforcement's omission are allowances made by the American Law
Institute's older policies. In Articles 301.3 and 305.16 of the Model
Penal Code, probation officers and parole officers respectively are given
the power to arrest without a warrant.

Conclusions are difficult to suggest at this point. Whatever the

particular question, if its subject is firearms, its answer will inevitably

be volatile. While Louisiana is one of only seven parole jurisdictions
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which were reported in the 1975 study to encourage agents to carry fire-
arms, under certain circumstances, Louisiana is also one of 16 which pro-
vide their agents firearms training.

The use of weapons also appears to be carefully monitored by the
Division. Consequently, whatever the drawbacks of allowing agents to
carry firearms, the responsibleness with which the practice is implemented
in not an issue.

The primary concern should be the effect that this police function
has on the relationship between the officer and his supervisee and on thé
effectiveness with which the officer is able to fulfill his multiple duties.
Does the officer's police function preclude the trust necessary to an ef-
fective relationship? Does the arrest function siphon energy that is more
effectively expended on other elements in the supervisory relationship?
Does efficiency require that policemen carry out the arrest function,
using as the situation dictates the skills they have been taught, and thus
free a portion of the Division's training effort for other skills unique
to the probation-parole officer/offender relationship.

The dichotomous attitude éuggested in the fact that the Louisiana
Commission on Law Enforcement follows so closely National Advisory Commis~
sion standards in most instances but omits altogether their reference to
agents, arrests and guns permeates the Jiterature and helps to <identify
the subject as one deserving deliberate attention. 1In this instance, the
staff recommends only that current policy be assessed in light of its
possible impact on the supervisory relationship and with regard to current

national standards.
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Parole Conditions

Conditions Imposed by Louisiana Board of Parole: Obviously, the

law enforcement aspect of probation-parole supervision need not be
equivalent to police action. One author describes the discipline that
the agent enforces in his custodial role as "discriminating oversight
calculated to achieve the safety of the community without unduty restricting
or harassing the offender. "4

The primary instrument by which the probation-parole officer's
"discriminating oversight" is defined and through which his authority is
exerted is the imposition of conditions of probation and parole. These
conditions, which either the court or the Board of Parole impose on the
criminal offender, define the behavior required of the offender if he is
to remain outside of prison. Simultaneously, they define the standard of
behavior that the probation-parole officer will require of his supervisee.

Because decisions that precede sentencing are not appropriately a
part of this report, this section will focus hereafter only on conditions
that are imposed as a result of a decision to grant parole.

In Louisiana,R.S. 15:574.4 grants the Becard of Parole authority
to impose conditions of parole. Subsection H states that the Board "shall
require as a condition of /an inmate's/ parole that he refrain from en-
gaging in criminal conduct," then enumerates other conditions that the
Board may impose, either at the grant hearing or at a later point in time:

(1) Meet his specified family responsibilities;

(2} Devote himself to an approved employment or
occupation; .

(3) Remain within the limits fixed in his Certifi-
cate of Parole, unless granted written permission to leave
such limits by his parole officer;
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(4) Report, as directed, in person and within
forty-eight hours of his release, to his parole officer;

(5) Report in person to his parole officer at such
regular intervals as may be required;

(6) Reside at the place fixed in his Certificate
of Parole and obtain permission from his paroie officer
prior to any change in his address or employment;

(7) Neither have in his possession nor under his
control any firearm or other dangerous weapon.

(8) Submit himself to available medical or psychia-
tric examination or treatment or both when ordered to do
so by his parole officer;

(9) Refrain from associating with persons known to
him to be engaged in criminal actiyities or, without writ-
ten permission of his parole officer, with persons known
to him to haye been convicted of a felony;

(10) Such other specific conditions as are approp-
riate;

(11) Reside at a community rehabilitation center

established by the Department of Corrections; provided

that no person paroled on the condition that he reside at

a community rehabilitation center be authorized or allowed

to work an a project or job involved in a labor dispute.

Ratner than select only some of the legislatively allowed conditions,
the Board of Parole has compiled a form that designates the statute's one
mandatory condition and its first nine allowed presciiptions as particula:
conditions of parole, then on the authority of the statute's terth condi-
tion, which allows the Board to add "such other specific conditions as are
appropriate,” adds five more items plus a numbered blank for the addition
of "special conditions" that address a parolee's particular circumstances.
Of the five added ‘items, two do not actually state conditions but rather
fulfill a responsibiiity assigned the Board by Subsection I of the authoriz-

ing statute. That section requires that a parolee be informed at some point

of two legislated results that attend revocation of parole for a violation
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of one or more conditions. Thus, Condition 13 states the parolee's
awareness that parole revocation results in the Toss of all good-time
earned before parolé, up to but not to exceed six months; Condition 14
informs the parolee that the Board has the authority, in the event of
his arrest, to place a detainer on him and thus prevent him from making
bail.

'In summary, the form which an offender granted parole in Louisiana
must sign includes 12 specifically or generally designated conditions
of parole, two conditions that actually are statements regarding the
parolee's awareness of some consequences of violation or revocation, and
one condition which in fact exists only if the Board adds it. This they
have the authority to do at any time so long as the offender remains on
parole.

Conditions of Parole--Survey and Description: There is marked

variation in the number and kind of conditions imposed by different
parole jurisdictions. In 1969 nine particular conditions were imposed

15

by 75 percent or more of 52 parole jurisdictions reporting. By 1975

only five particular conditions were imposed by 75 percent or more of

54 jum’sdictions.l6

These conditions, all among the most frequently
imposed conditions in 1969, addréssed change of employment or 1living
quarters, compliance with the Jaw, weapons, filing written reports, and
out-of-state travel. All five of these items appear in conditions cur-
rently imposed in Louisiana, as do two other conditions that were imposed
by 75 pevcent of the parole jurisdictions in 1969. One addresses un-
desirable associations, and the other restricts liquor usage.

To survey the situation from a different perspective, consider

that in 1972 the average number of conditions imposed by 54 parole
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jurisdictions suryeyed was 12.4. By 1975 the average was down to 11.1.17

Discounting the two informational conditions and the blank condition that
Louisiana adds, Louisiana's total becomes 12, barely above average. Averages
aside, though, the variations from jurisdiction to jurisdiction are marked,
and numbers are not the whole problem.

Parole conditions in general enjoin a parolee from participating
in two kinds of behavior--criminal behavior, and other behayior, which
is lawful but forbidden to him because of his staius as parolee, which is
not required of one not on parole. These latter conditions are called
technical conditions, and depending on the way they are stated, impose
varying degrees of restraint. Some state absolute prohibitions. Their
advantage is their lack of ambiguity; they are, however, often difficult
to enforce. Other conditions prohibit only excesses of a particular be-
havior. Though such restrictions allow the parolee greater freedom to
control his own 1ife, their imposition introduces ambiguity and sometimes
frustrations. How much is too much? How does one person know where
another will establish that 1imit? A third class of technical conditions
does not prohibit but rather regulates by instructing what a pa;olee shall
do (e.g., mail a written report to his parole officer at the first of each
month) or what he must have permission to do (e.g., change residences or
Teave the state).18 Whether such conditions facilitate the parolee's
re-entry is an issue; normally the clarity of their meaning is not.

Like the supervision process, of which they are a part, the condi-
tions of parole are required to serve a dual function: they are to pro-
tect society from potentially criminal behavior, and they are to assist

the offender in readjusting to 1ife in the community. Also, as is the

case with supervision generally, the dual purposes behind imposing
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conditions of parole can be complementary; potentially, their implementa-
tion leads to contradictory resuits: epforcement of strict rules, for
example, perhaps provides society greater safety for a while, but it does
1ittle to assist the parolee in léarning to make his own decisions and
monitor his own behavior, as he will ultimately be expected to do once
released from supervisjon.

The imposition of conditions of parole shares with superyision a
second similarity: it is a practice soundly based in history. In fact,
the conditions imposed on Irish prisoners granted tickets-of-leave in
the mid-1850's resemble current conditions not only in practice but in
content. The released priscner was to abstain from yiolating any law
and from associating with "notoriously bad characters," to work to sup-
port himself, to report upon arriyal at his destination and periodically
thereafter, and to notify the prover authority of any change in his
address. Commission of a new crime or violation of any of the above con-
ditions would result in revocation of leave and return to prison to
finish the term that was interrupted by his re1ease.19

Particular Conditions--A Critique: That the parole system seeks

in the 1970's to monitor and to assist the parolee in his re-entry into
the community by rules formulated in the 1850's is worth examination.
One of the most frequently voiced criticisms about modern parole conditions

is that articulated by William Parker, author of Parole (Origins, Deve]opmént,

Current Practices and Statutes): “Most aspects of daily living are covered

in parole conditions. However, most free citizens would find it difficult

to ayoid violations of parole regulations if all were rigorously enforced.”20

Parker's observation highlights an issue that many authors address:
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parole conditions are frequently needlessly prohibitive and often require
a higher standard of behavior from the parolee than from the rest of
society.21
Consider, by way of illustration, several widely imposed conditions
that have been questioned by very different agencies.
The ABA notes and then questions the constitutionality of the

22

prohibition™  that exists in 32 of 52 United States parole jurisdictions

forbidding association with "undesirables.“23 Mew York parolees have
addressed the similarly stated condition current in New York in 1975
which forbade, as does the condition in Louisiana, association with people
who have a criminal record. The parolees objected that the condition is

unnecessarily restrictive.24

The American Friends Committee takes excep-
tion with the same prohibition, noting that "for a person who lives among
other working and lower-class persons, which is the case of most parolees,
not associating with ex-convicts or persons with 'bad reputations' is
clearly unrea]istic.“zs
Policy-makers in Louisiana have avoided the ambiguity introduced
by a term like "undesirable" and have created greater clarity still by
forbidding association with persons known "to be engaged in criminal activ-
ities" or known "to have been convicted of a felony." Nonetheless, the
hardship noted by the American Friends Committee stands. Such a ruling
also precludes the cntinuation of positively supportive relationships
which can be formed in prison as they are in all isolated societies.
Others criticize conditions that are not in themselves objectional
but become objectionable because they are unrelated to a parolee's past

conduct or present needs and are therefore inappropriately restrictive.

One such prohibition, enforced in Louisiana as well as in 29 other United
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States parole jum‘sdictions,26

involves possession of firearms. Routinely
forbidding possession of a gun to a parolee whose offense was unrelated

to violence and whose background demonstrates no tendency toward aggres-
sive behavior is to create a condition that is irrelevant to the reason
for his incarceration and subsequent disposition. Routinely to forbid a
parolee to drink (as nine jurisdictions do) or even to get drunk (as

)27--when alcohol is not for him

Louisiana and 17 other jurisdictions do
a problem or violence a part of his behavior when he is drinking--is to
impose on that parolee an irrelevant restriction, which demands of him a
_standard of behavior not legally required of others in the community.

In 1975, 26 of 52 United States parole jurisdictions imposed pro-
hibitions against leaving the area of the state to which the parolee has
been released; 17 out of 52 required that a parolee allow his officer to

28 Both of these

visit him at home or on the job without prior notice.
requirements are among other conditions singled out by New York parolees
as conditions which "unnecessarily inhibited their reintegration into

n29 and by the ABA as "constitutionally suspect.“30 The latter of

society
these conditions does not appear in writing in Louisiana either in

La.R.S. 15:574.4 or on the 1ist of conditions which a parolee signs.
Nevertheless, the privilege granted an officer by a condition such as:
this is claimed regularly in Louisiana though the condition is not in
writing. One responsibility that a parole officer in the state has is

at iecast to attempt to make personal contact each month with the parolees
under his supervision; these contacts occur both at home and on the job,
usually without prior notification. Parolees surveyed nationally describe

31

these visits as embarrassing and a source of tension;~" others perceive
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them as simply po11c1ng.32 Nevertheless, parolees are mandated to permit
the visits.

The objectionable travel restriction is included in Louisiana
among the signed conditions of parole by the words "I will remain within
the 1imits fixed by the Certificate of Parole." That is a reference to
the signed agreement on the face of the certificate that upon release from
the institution of incarceration "said prisoner /will/ remain within the

Timits of _(District Office) (State)" until discharged from parole.

A Problem--Selective Oversight, Revocation Rates and What They

Tell: Equally a problem and probably more damaging than the imposition

of many universalized conditions on a parolee is the dilemma described by
Witliam Parker's phrase, quoted earlier, "if all were vigorously enforced."
A common judgment is that the parole officer who fulfilled the condition
the phrase states would have to revoke the majority of his caseload. Con-
sequently, in order not to do so and in order to increase the parolee's
chance to adjust in his interactions with the community, the parole officer
"enforces a much more lenient set of informal rules. The problem with

this is that the formal rules still exist and are invoked when some out-

w33 The effects of

side attention is directed toward a particular parolee.
such a practice are predictable and inevitable. The parolee is never sure
where his boundaries are because technical conditions which his officer
ignores are still binding conditions and would stand should the officer
decide to invoke them; consequently, even if they are not in fact applied

to restrict his behavior, their very existence remains as a source of un-
certainty and tension. Such selective enforcement also "fosters a sense

of distrust" in that selective disregard of conditibns fosters an atmosphere

of games—p]aying.34
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The other effect of selective enforcement impacts more broadly:
"To establish a rule then allow it to be violated with impunity makes
the regulation meaningless and invites contempt of all regu1ations.”35
Discovering no negative sanctions for noncompiiance, the parolee will
perhaps feel safe to expand his negative behavior to other forbidden
areas.36 Even if the parolee does not try to push his boundaries further,
ignored noncomp]iancé has the effect of diluting the meaning and impor-
tance of law generally; thus it is, in effect, "an attack on the validity
of Tegal processes and statuses."37

Violation rates and, consequently, revocation rates can be reduced
by selective enforcement. The motivations that prompt an agent to employ
this method of monitoring his parolees vary. Suggested above are an
agent's concern with increasing a parolee's chances of successful re-
entry into a community, and the at least hypothetical concern that an
agent would hardly have parolees to supervise if he challenged every
technical violation he observed. Many authorities suggest that rates
associated with revocation for technical violations tell more about ad-
ministrative policy and agents' coping behavior than about parole behavior.

The essential arbitrariness of the decision to revoke parole for
technical viclations provokes comment from many quarters. One researcher
emphatically dismisses revocation rates as a measure of the efficacy of
parole supervision on the basis that "parole staffs can arbitrarily raise -

d.“38 .Two California researchers

or lower the number of violations reporte
note, "Recidivism rates and public cost can be reduced (or increased)

merely through changing parole agent behavior (decision criteria) without
any expectation that it would mediate change in parolee behavior...."39

Another source observes, "Vijolations are subject to multiple interpretations

L 2
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and the seriousness of a giyen offense can be readily defined away. The
decision to revoke a parolee reflects the agent's personal orientations
and his perception of self-accountability to the goals and personnel of
the system in which he works. Revocation is not a structured response

w40 Parolees

to parole violations; it is a socially influenced definition.
describe the same situation with different words: "Whether or not you
make it on parole all depends on which agent you happen to get.“41 An
observation by Carter, Neithercutt and Gottfredson will serve to summar-
ize and focus the issue:
More than this, it has been demonstrated that proba-

tion and parole performance--of officers and offenders alike--

is effected by the admiristrative desires of management. '

Obviously, directives which state that "violatior rates must

be reduced" (frequently following negative comments by poli-

tical persons about probation and parole performance) will

result in different evaluations of offender behavior. Re-

serach data have suggested that violation rates are highly

correlated with management requirements. Simply put, assume

three field offices: Office "A" with a 40% violation rate,

"B with 50%, and "C" with a 60% violation rate. A transfer

of administrators from office "A" to "B", from "B" to "C",

and from "C" to "A" will, within a relatively short period

of time result in office "A" with a 60% violation rate, "B"

with 40%, and "C" with 50%./42/ ‘

Research by Prus and Stratton involving all 45 parole officers in
"a mid-western state" suggests that the decision to revoke for technical
violations indicates a lot about agents' coping behavior as they seek to
maintain their jobs and the system in which the jobs are based. A number
of the agents who were active in seeking revocations shared a concern
about what high revocation rates would project about their effectiveness
as an agent: "There was the feeling among the agents that those agents
who revoked oveyr 10 percent of their cases were suspected of not performing
their jobs adequate]y.”43 As a consequence, there would come a point when

the decision to revoke was influenced by the number of individuals already
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revoked for a given period, not just by the circumstances of a particular
parolee. Many of the same group of agents indicated that they were reluc-
tant to recommend revocation--even when they believed that to be the proper
decision--if they believed that thejr recommendation to revoke would be
denijed. "Further, in cases where agents have had previous revocations
turned down, the consequence of this has been to make not only these
agents, but their office mates as well, more reluctant to ask for revoca-
tions." 44
A California study documents the same phenomenon. Though that study
examined the decision to grant early discharge from parole rather than the
decision to revoke parole, it described a marked decline in the rate of
recommendations to grant early discharge (from 64% of cases considered
in the first three months to 49% of the cases considered in the subsequent
six months) in spite of the fact that the case descriptions remained rela-
tively constant. "It was inferred that high rates of early challenge of
parole agent discharge recommendations were responsible for subsequent
J curbing of such recommendations and that agents tended to be more responsive
to ('Tearn' from) cha11engé by unit supervisors and regional administrators."45
Other California research disclosed the same tendency of agents to orient
themselves toward the perspective of their immediate supervisors, who
ordinarily were movs experienced and in a position of authority over them--

46

though they could nct overrule the agents' decisions. This study revealed

that recommendations to revoke a particular hypothetical case did not vary
markedly among agents in a given office but did vary from office to office.47
Also, of the agents included in this study, a majority agreed that "it
mattered to them whether their recommendations were accepted and that

violation reports were sometimes prepared based upon what theé parole board
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would 'buy.‘"48 This tendency was reflected in the Tikelihood that agents
- from the same office would make similar recommendatioﬁs.

The potential arbitrariness, the capriciousness of invoking techni-
cal violation as the basis of a revocation, is well summarized in the
following paragraph from a doctoral dissertation prepared at the Univer-
sity of Iowa:

Several of the agents noted that a 10 percent revo-

cation rate didn't mean that they were any more effective,

or that their parolees were behayving any better, than when

the parole system had a 35 percent revocation rate. A

couple of agents suggested that if the director wanted a

1 percent revocation rate, then that probably could be

achieved as well."/49/

Revocation data for Louisiana are more difficult to report. Data
reported in different sources by the Research and Statistics Division,
Department of Corrections, often appear contradictory, and the way in which
they are reported makes their precise meaning hard to determine.

The Probation and Parole Report, compiled by Research and Statistics

for FY 1975-1976, indicates that there were 1,961 paralees under supervision
by the Division of Probation and Parole. (Table VIII: Average Headcount

and Type of Supervision by District) Table VII: Case Movements indicates
that during this period 244 individuals were removed,ffom parole by revoca-
tion. A further breakdown identifies 127 instances ;n which parole was
terminated for "New Felony" and 117 instances in which termination was the
result of technical violation. Whether those whose parole was revoked fof
"New Felony" were convicted of a new felony or were only charged with same
is not clear. In either case, the situation appears to be that 84 percent
as many offenders are removed from parole as the result of committing

ordinarily non-criminal actions as are revoked for being charged with or

convicted of a new felony. Or, viewed from a different perspective, only
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about 16 percent more parole reyocations in FY 1975-1976 were based on
felonious behavior than were based on forbidden non-criminal behavior.

The figures included in the Probation and Parole Report resemble closely

others provided to this staff by the Department of Corrections. The
second set of data provides a basis for concluding that the "MNew Felony"
category cited above refers to new felony conviction. In FY 1975-1976,
243 (9.5 percent) of the admissions to Louisiana State Penitentiary, the
Louisiana Correctional Institute for Women and the Adult Diagnostic
Reception Center were the result of parole revocation. One hundred and
thirty-one (131) of these instances are reported as the result of revoca-
tion because of new convictions; 112 were the result of technical viola-
tions. These figures suggest that 85 percent as many parole revocations
are based on technical violations as are based on a new conviction.

From a parolee's perspective there is another inequity created by
the possibility of revoking parole for technical violations. When a
parolee is suspected of having committed a crime for which there is in-
sufficient evidence to convict him, he can nevertheless be recommitted to

50

prison by invoking technical violations. "He may also be sent back

[T.e., revoked/ to serve many months for an offense that might normally
call for a week in jail or a $50. fine.">!

Some Remedies: However, revocation of parole for the violation of

technical conditions is not the primary concern. Nor should a central
concern be the justification of particular rules. As one researcher
observes, "Practically all rules of parole can be justified in one way or
another, including the prohibition of Tiquor, undesirable associates,

and changing emp1qyment or living quarters."52

Rather, the need identified by most authorities seems to be to
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reduce the universally imposed conditions of parole to a minimum, then
to add specific conditions that address an individual parolee's need
and thus involve the parolee in the process of working toward the ends
for which parole supervision can be the means.

One set of conditions h@1d up as a good example is England's.

England's Criminal Justice Act of 1967 established
five conditions for the parolee:

1. He shall report to an office indicated.

2. He shall place himself under the supervision
of an officer nominated for this purpose.

3. He shall keep in touch with his officer in ac-
cordance with the officer's instructions.

4. He shall inform his officer at once if he
changes his address or loses his job.

5. He shall be of good behayior and lead an in-
dustrious life.

This particular set of conditions is significant
for a number of reasons. First, the conditions are not a
series of "do's" and "don'ts"; they are all written in a
positive manner. Further, these conditions do not require
a higher standard of behavior on the part of the parolee
than would be found among the non-parolee citizenry. They
are not technical in nature, e.g., curfew at 10:00 P.M.,
but rather suggest basically that the parolee should keep
in contact with the parole officer and lead a responsibile,
law-abiding 1ife. These kinds of conditions can preclude
many of the problems associated with parole violation
hearings based upon technical violations....Finally, these
kinds of basic conditions may still be supplemented by
specific conditions which are based upon the problems,
needs, and capacities of individual parolees./53/

Other similar examples which share the English system's brevity and con-
sequent advantages are the states of Washington and Maine. Washington
imposes only four conditions, after requiring a first arrival report.
There the parolee is to "(1) obey all laws, (2) secure the permission of
& parole office before leaying the State, (3) report to the officer, and

(4) obey any written instructions issued by him."54 Additional conditions
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may be imposed as required by individual circumstances. Maine also im-
poses only four conditions: a parolee must have permission to change
his residence or to travel out of‘state, and he is required to make
periodic reports to his officer and to obey the Taw. Special conditions
may be added in individual cases.55

The situation in New York perhaps embodies the dilemma many states
face. In 1975 New York parole conditions addressed 20 issues and allowed
special conditions as we11.56 Perhaps not surprisingly, a citizens' panel
report issued that year recommended that the number of conditions be re-
duced to three: "(a) Seek and hold a job, or demonstrate another legal
means of livelihood; (b) Abide by the law; and (c) Report regularly to
the parole service.”57

By reducing the number of conditions and adding individualized con-
ditions, the parole process turns toward acknowledging the parolee as an
individual human capable of choice; and in acknowledging him thus, it is
more 1ikely that he will be an actiye participant in the process of super-
vised re-entry. Furthermore, one author observes, parole conditions must
fit the individual because they Jdemand that "the man who has broken a law
must Tive by a more exacting code than the one in force for the rest of
society. The rule must represent a goal that can be realistically attained
by the individual and that can reasonably meet society's expectation of
desirable behavior.“58

In essence, the reduction of universally applied conditions and
the addition of special conditions based on individual cases shift the
tenor of the process of imposing conditions from the realm of the purely

restrictive to the reintegrative. In the judgment of the President's Com-

mission on Law Enforcement and Administration of Justice (1967) conditions
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must be neither "too burdensome or too unrelated to tire rehabilitation

of the offender or the protection of the community to be justified in

i 59

the particular rase. An article in the Tulane Law Review makes the

above qualification more explicit: |
"A more appropriate standard of review...would

require a condition to be evaluated on the basis of whether

its violation renders the parolee a poorer risk. If vio-

Jation of a technical condition produces no danger of

recidivism, any attempt to justify its imposition would

seain tenuous./60/
Indeed, if conditions seem neither to protect the community nor assist
the parolee, they are unjustifiable.

National standards have evolved to reflect this attitude. The
standard established by Article 305.13 of the Model Penal Code (1962)
is the one not so much reflected as repeated in the first ten of eleven
enumerated conditions included in Subsection H. of La.R.S. 15:574.4. The
only variation of any import is the Model Penal Code's allowance in
Subsection (1){g) that an offender pd%sess a gun or other dangerous wea-
pon iT he has written permission. (That topic as addressed in Louisiana's
statute allows neither possession nor control of such weapons and includes
no circumstances under which he may do so).

In 1973 the National Task Force on Corrections concluded that
“yules of parole are best when they are relatively few, simple, and
specifically tailored to the individual case. "0

And recent standards proposed by the National Advisory Commission,
the ACA, and the Louisiana Commission on Law Enforcement are indicative
of the same trend toward a less restrictive policy. A1l three agree that
parole rules should be reduced to a minimum and that the ones retained
should reflect the particular offense and circumstances of the individual

parolee. 62
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One author who has studied the subject widely has evolved eyen

further:
Don't visit his job or his home or his tavern;

don't make him come in to the office or write in. Leave

him alone except for making help available. 1If he gets

drunk or fights or drives a car into a tree, deal with

him as you would any other person who does stuch things.

If he commits a burglary or robbery, proceed with arraign-

ment, indictment, trial and punishment, with due attention

to his previous record./63/

The staff recommends several items for consideration.

La.R.S. 15:574.4 was patterned closely after the Model Penal Code.
The staff recommends that the state-again act as it did ih adopting the
Model Penal Code and move in the direction suggested by newer standards.
The standards that the Board of Parole views as essential should be isolated
and retained. These standards would of course include the mandate that
the parolee obey the law. Probably also retained would be items such as
the monthly report function and the requirement regarding changes of job
and residence. Consideration should be given to the statement of the latter
condition. Its present requirement that & parolee ask permission to change
job or residence is unnecessarily paternalistic. An agent can just as well
keep track of his parolee if the condition requires notification rather
than permission.

Other items seem not to fit all individuals. Must all offenders
be refused the right to handle firearms? Even the Model Penal Code allows _
conditional possession. In a state in which hunting is a popular sport,
blanket prohibition may be an unrealistic extreme. The prohibition against
excessive drirk seems the same. Of a different nature is Condition 4 in

which a parolee promises to avoid "injurious or vicious habits and places

of disreputable or harmful character." It means potentially anything,
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and consequently nothing in particular. The staff also finds the state-
ment that restricts the parolee's movements to a particular location un-
necessarily indirect. This appears not to be a problem, however, for the
parolees we have observed confronted with its violation at probable cause
and revocation hearings.

Concern of a different kind is expressed in an article in the

Tulane Law Review regarding the "unusual" condition which gives the parole

agent the authority to order a medical or psychiatric examination or
treatment. The observation is this:
/17t would seem that, absent a_legitimate rehabili-

tative end, an order raquiring a parolee to submit to any

medical or psychiatric treatment violates the parolee's

fourth amendment rights to be secure in his person from

unreasonable searches and seizures, his privilege against

self-incrimination under the fifth amendment, the pre-

numbral zone of constitutionally-protected privacy...

and due process of law under the fourteenth amendment.

The implications of the invasion of body and mind sanc-

tioned by this condition are unsettling; a parole officer

would be well-advised to secure ample documentation of

the necessity for discovering such information before or-

dering the parolee to submit to medical and/or psychiatric

examinations./64/

Action should be taken with regard to the universal "condition"
that does not appear as a condition but which is normally just accepted
by the parolee-~i.e., that an agent may visit a parolee at home or on tne
job. Recently, apparently for the first time, a parolee objected to his
agent's visits. The agent requested the Board of Parole to add it as a
special condition of parole. Because visitation is a universally applied
condition, it should also appear in writing as a condition.

Consideration should also be given to providing the definitional
conditions in another form. The information regarding toss of good-time
and inability to bond out if charged with a new crime is highly relevant

and of great interest to a parolee. Greater clarity can best be achieved




IX-26

by separating that information from the conditions that directly
restrict or prescribe behavior.

Undergirding whatever particular modifications are made should
be the awareness that change can only be facilitated; it cannot be

forced.
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CHAPTER X
AGAIN, WHY SUPERVISE? AND FOR HOW LONG?

Surveillance as Crime Prevention

As observed above, conditions of parole are the primary state-
ment of the parole officer's authority to ensure that the parolee
lives within the boundaries the parole authority, and, by extension,
society deem suitable. The imposition of conditions is the primary
instrument by which the agent exercises the surveillance function that
is often looked upon as the primary method of "adjusting" the parolee
to 1iving again in freedom. Using surveillance to prevent a parolee's
return to criminal activity is, however, much 1ike using a pile driver
to get a one-inch screw into its proper place: it requires extreme
effort; even then it probably cannot be done; and probably there was
a less extreme and more effective instrument closer at hand--a dime
or a fingernail, for example.

Data released in a report published at UCLA suggest that
“surveillance activities, while consuming much of the agents' time,
produce Tittle in the way of protection of the community from criminal

behavior."1

Stated in more detail the situation is this:

It would be a mistake to assume, however, that
normal surveillance is the major way in which parolees'
misdeeds are brought to light. On the contrary, most
violations are discovered when the parolee is caught
by others. A study in California reports that "since
the /parole/ agent's contacts with the parolee total
no more than two hours per month, the agency depends
on other sources for information about parolee activ-
ities. A review of 1,023 emergency reports prepared
by agents on parole incidents shows that 71.2 percent
of the reports are based on information supplied by
law enforcement agencies /police and routine narcotics
testing/."/2/

In California, another group of researchers, who collected ex-

perimental evidence which indicated that a parolee who remained
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arrest-free his first year on parole was 1ikely to remain arrest-free
in subsequént years on parole, appended the following judgment: "Indeed,
nothing in this (or any other known) study indicates that parole super-
vision is effective in controlling criminal behavior of the paro]ee.“3

The point can perhaps be made just as well with basic math. A
researcher from California has determined that a parole agent in that
state can devote about 25 percent of his time to direct personal contact
with his parolees. Given that the agent normally has a caseload of 40,
he can have one hour's contact with each parolee each month, while each
parolee has 720 hours during which he can participate in criminal
activities.4 Calculated another way, the point remains the same. If a
parolee who 1is normally awake 16 hours a day spends 30 minutes each month
in direct contact with his parole agent, that interaction occupies about
one-tenth of ogne percent of the total time he is awake that month.5
Ninety-nine point nine (99.9) percent of his time usually spent awake
remains available for criminal activities. If he opts for less than
eight hours sleep per night, the balance tilts more heavily still.

The first situation projected above is difficult to apply directly
to this state, where caseloads remain about 100 and never approach 40.
The example that projects a 30-minute encounter in a month with at least
480 waking hours to devote to crime has closer application. Judged from
the very Timited number of direct observations Commission staff members
made, most direct personal contacts between agents and their supervisees
seemed cursory and surface. They tended a]so to be cuite short. One
experienced agent explained that even five or ten minutes spent with a

familiar parolee can reveal a lot to an agent, can indicate that a

problem of some sort exists. This doubtless is true, but one wonders how

L/
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many months of 15-minute contacts it requires for a relationship to
reach that point.

None of this is to say that surveillance produces no results.

., Unquestionably, surveillance is not without results, and undoubtedly,
every agent who has been with the Division six months or more could
cite his own example. There is the mother who called a parole officer
to report her son drinking again, brandishing a gun and threatening
her. A middie administrator tells of working with a field agent and
discovering that the town's new cat burglar was one of their parolees.
Someone else recounts dealing with the discovery that a paroled sex-
offender had volunteered to babysit with a neighbor's small girls.
Apologists for the parole system say that an optimistic interpretation
of current evidence "indicates that a sizable percentage of those under
parole supervision would wind up in prison if parole were to be abo1ished.“6
Others question the claim:

Any combination of visits and reports keeps pres-

sure on the parolee to be law abiding and to stay in

touch with the parole office. It is very hard to say

whether such supervision really prevents relapses into

crime. A parolee determined to make it does not need

surveillance; a parolee determined to con his parole

officer, evade him, or engage in illicit activities can

find ways to do so. A parolee who is not committed

either way may be induced to accept guidance and help.

/emphasis added/ /7/

It would seem, then, that surveillance of parolees with the inten-
tion of preventing criminal behavior works occasionally--but not very
well. [If it doesn't usually prevent criminal behavior, however, can it
at Teast do as its defenders argue--assist ex-offenders who are amenable
to guidance? And if parole supervision is useful, for how long is it
useful? Is it necessary, practical or in some other way beneficial to

the parolee or to society to retain him in that state for long periods

of time?
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The Probation-Parole Agent's Other Task

In order to decide whether supervision of offenders is bene-
ficial to the probationer and parolee or to the community of which
they are a part, it becomes necessary to examine the rest of the task
assigned the probation-parole agent. The whole of the supervisory
relationship is not defined by an agent's Taw enforcement role. The
second area of responsibility is that which emphasizes the services
that he is to deliver to the probationer-parolee or to direct the
probationer-parolee toward.

During the 1930's and continuing through the next two decades,
the supervisory aspect of probation and parole casework became equated
with social work; the supervisory prccess was viewed as a therapeutic

relationship and the officer became therapist.8

Even today, just what
the helping aspect of probation-parole supervision entails is quite
broadly and not very clearly defined. "So elusive is the concept of
"treatment' that almost everything which transpires between probation
and parole officer and offender during the period of supervision, at
one time or another has been labeled treatment. Indeed, treatment may
be functionally oerperationa11y defined as anything which is done to,
for, or with the offender."9

So wide a territory is difficult for one man to cover thoroughly,
or even effectively. Current Titerature recognizes that difficulty and
seeks to jsolate the particular functions appropriate to the super-
visory relationship. An essential part of this effort to define clearly
the supervisory role is the separation of "direct probation-parole

services" from services that are appropriately delivered by agencies

and sources other than the adult probation-parole division. In the
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past and, in many instances, still, problems have had their source in
the failure to establish such a distinction:

Because of community attitudes toward offenders,
social agencies other than probation are Tikely to be
unenthusiastic about providing services to the legally
identified offender. Probation offices usually lack
sufficient influence and funds to procure services
from other resources and therefore try to expand their
own role and services. This leads to two results,
both undesirable: 1identical services are duplicated
by probation and one or more other public service
agencies, and probation suffers from stretching already
tight resources.

Some probation systems have assumed responsibil-

ity for handling matters unrelated to probation.../or

have tried/ to deal directly with such problems as

alcoholism, drug addiction, and mental illness, which

ought to be handled through community mental health

and other specialized programs./10/

Though the comment addresses specifically the probation process, the
attempt to assist the parolee has in recent years been part of the same
effort and has therefore followed the same pattern.*

Again, the corrective measure recommended is to isolate the serv-
ices that should be delivered uniquely by a probation-parole organization
from those that are available through--and should be provided by--other
agencies within the community. The identification of direct probation-
parole services requires first the identification of those needs that a

probationer or a parolee has precisely because he is what he is--a proba-

tioner or a parolee. The National Advisory Commission cites four

*An earlier chapter addressed the essential difference between the
probationer and the parolee--i.e., one has experienced prison; one
has, normally, not. Apart from that difference, with its many rami-
fications, the needs and frustrations of the two offenders and the way
in which their situations have been and are being addressed are quite
similar. Consequently, though various sources quoted below address
specifically one kind of offender or the other, the observations are
relevant to both circumstances.
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characteristics of such services. They must:

Relate to the reasons the offender was brought into
the probation /or parole/ system.

Help him adjust to his status as a probationer Jor
a parolee/.

Provide information and facilitate referrals to
needed community resources.

Help create conditions permitting readjustment and

reintegration into the community as an independent indi-

vidual through full utilization of all available resources.

/117
The goal of providing these services is to assist the individual in his
transition from supervised care to independent h‘ving.l2

The particular assistance required in achieving this goal begins
before release for the parolee, when ideally a parole agent can begin
orienting both an inmate and his family toward the inmate's pending re-
lease on paro]e.l3 Once the offender has assumed his new status as either
parolee or probationer, the task required of him is paradoxical: he must
concede to the restrictions of his assigned status of probationer or
parolee at the same time that he is expected to perform the independent

1% 1he task of the

roles normally fulfilled by an adult in this society.
probation-parole officer at that point is to help him to understand his

new vole and the dilemma it creates and to find a satisfactory way of deal-
ing with the circumstance.

Assistance from probation-parole officers must also be continuous]y.
available. Beihg a probationer or parolee occupies all 168 hours of an
offender's week. Normally, the supervising agent is available at most
for 40 hours a week, and emergencies occur at other times as well. In
order for the supervisee to act under his agent's guidance and permission,

the agent or someone else from a support agency must be avai]ab]e.ls
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This is a service that is most needed when the offender confronts his
new status: the parolee finds himself no 1ongef part of the perhaps
hated but certainly familiar routine of prison and the probationer
discovers himself--perhaps much to his relief--still in the community
but in the legal custody of the court and under the supervisory juris-
diction of the department of corrections. These major 1ife changes
are times of crisis; they are times when emergency support should be
available.!®

The third characteristic that the National Advisory Commission
states--"Provide information and facilitate referrals to needed community
resources"--embodies the approach that separates past from present: the
direct responsibility of a probation-parole organization is to provide
information about and referral to community agencies; it is not instead
to try to become or even to function in lieu of all those agencies.

Throughout current literature runs the acknowledgement that the
probation-parole officer cannot be and should no longer try to be a
one-man organization which provides a multitude of professional services
to a large and changing heterogeneous group of people. His primary task
is instead to assist the probationer-parolee in identifying his particu-
lar needs, to help him discover where to go or who to ask in pursuit
of these needs, and then to support the probationer's or parolee's ef-
forts toward that end.

"Much of the assistance that probationers and parolees need can
come only from institutions in the community," members of the President's
Commission wrote; “...help from the schools in gaining the education
necessary for employment; help from employment services and vocational

training facilities in getting jobs; help in finding housing, solving
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domestic difficulties, and taking care of medical disabi]ities."17 The
probation-parole officer thus serves primarily as a catalyst to initiate
interaction between the offender and the community to which he returns.
In this capacity--in which he is variously described as "broker of
services" or "community resource manager'--the probation-parole officer
must be aware of the resources in the community. Aware of these re-
sources and of the offender's needs, he can then involve the offender
in planning and preparing for his own future as an again-independent
member of society and &lso thereby remind him of his responsibility for
himself. By the same token, an offender's use of community facilities
must be voluntary (unless, of course, participation in a specified pro-
gram is a condition of his probation or parole). Coercion would doubtless
get him to an agency, but "forced treatment is unlikely to be effective
treatment.“18

Standards are clear and insistent in their address to the point.
The recommendation is brief but direct: "Probation and parole officials
should develop new methods and skills to aid in reintegrating offenders
through active intervention on their behalf with community’1nstitutions.”19
In Standard 12.6 the National Advisory Commission conveys the same general
message, though its choice of words seems simultaneously to assign the
probation-parole officer a little less active role than is suggested by
"intervention": services to parolees "should be drawn to the greatest
extent possible from community programs available to all citizens, with
parole staff providing linkage between services and the parolees needing
or desiring them." The Louisiana Commission on Law Enforcement repeats
the opinion verbatim in its Objectfve 9.6; the National Advisory Commis-

sion, in discussing the needs of probationers (Standard 10.2) reiterates
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the need to separate direct (probation) services from "other needed i

services /which/ should be procured from other agencies that have

primary responsibility for them" and identifies the primary function

of the probation officer as "community resource manager for probationers."
The model described above offers some obvious advantages. It

makes available a variety of services, and flexibility and speed in

adapting to changing needs within the probationer-parolee population

that would not be possible otherwise. This advantage is multiplied

when funds are made available for a probation-parole division to pur-

chase from the private sector services not available through publicly

funded programs.20
As early as 1967, the President's Commission, in fact, recommended

that "substantial service-purchase funds should be made available to‘

probation and parole.agencies for use in meeting imperative needs of

individual offenders that cannot otherwise be met.“21 In doing so, the

Commission cited the example of the Vocational Rehabilitation Adminis-

tration of the Department of Health, Education and Welfare, which had

pioneered by purchasing services that they could not otherwise provide

to handicapped persons in order to help them overcome obstacles to

22

their self-sufficient functioning in the community. The HNational

Advisory Commission and the Louisiana Commission on Law Enforcement

reiterate that standard.23
Also, by providing offenders access to the same opportunities

on the same basis as other citizens, the number of obstacles that

separate the offender and the community is reduced.24 |
A third advantage of the model is that it allows redirection of

energy from an impossible task. The eventual result envisioned by the
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President's Commission is a probation-parole agent become crusader for
probationer-parolee rights: “The officer of the future must be a 'link'
between the offender and community institutions: a mediator when there
is trouble on the job or in school; an advocate of the offender when
bureaucratic pnlicies act irrationally to screen him out; a shaper and
developer of new jobs, training, recreation, and other institutional
resources.”25

However challenging the dream projected by the President's Commission,
however insistent the standards, however attractive the simply practical
aspects of the model--using community resources to increase a probation-
parole division's resources, to free its staff to fulfill the duties that
are properly theirs and thus to increase the division's overall effec-
tiveness within the community is possible only if there are other agencies
and resources in the community to which the offender can be referred.
In order to determine what might or might not be possible, one source
recommends the following approach:

Any community with a substantial population of

offenders and exoffenders...needs to take inventory of

its facilities, both public and private, and then plan

to provide the services that are wanting....An inventory

might reveal, for example, unmet needs for middle-of-

the-night crisis counseling, job-finding help for re-

leasees with professional qualifications, low-interest

emergency credit, temporary housing for evictees, or

outpatient psychiatric therapy. Financial help could

then be systematically channeled for these services,

to the extent possible under federal and state grants,

as well as privately through community funds. It would

be even more appropriate to reallot for this purpose at

least part of the funds now being used for parole re-

lease and policing functions./26/

Aware of both the model's potential and the potential probiem,
the staff made inquiry through United Fund offices about community agencies

and organizations across the state and sent a "Community Facilities Survey”
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to the 173 probation-parole agents assigned to field offices across the
state. On this form the agents were asked to indicate several things:
(1) the community facilities to which they refer probationers and
parolees, (2) the frequency of their referral to each particular agency
during a three-month period, (3) the private agencies (if any) to which
they also refer supervisees, and (4) the way payment is handled in such
instances, (5) the attitudes of all such agencies toward interacting
with offenders, and (6) the needed services not presently available in
their areas. One hundred one (101) questionnaires were returned. That
number represents 58.4 percent of the number mailed. The percentage
returned by district varied from 10 percent in one district to 100 per-
cent in two small districts. From five districts the return was greater
than 75 percent. Some of the questionnaires not returned reflect the
presence of four Area Administrators and 13 District Supervisor I's and
il's, who were not identified according to their administrative titles
on the mailing 1ist and who normally do not carry a caseload and there-
fore could not answer the questions posed.

Returns from the questionnaire reveal several things. Most readily
they indicate that there are particular agencies in each district to which
agents most often refer their supervisees. Probably this feature suggests
two things. Reportedly each office has its grapevine along which one
agent's discovery of a useful resource is conveyed to others. Probably
it also reflects something about the common needs of offenders within the
districts. Repeatedly, in all districts, offenders are referred to
agencies that provide employment services, vocational training and
placement, drug and alcohol treatment and counseling, and mental health

assistance. These repeated referrals reflect the common observation
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that the typical Louisiana inmate has a poor education and lacks voca-
tional skills. The referrals also reflect the fact that in Louisiana

in 1976, 7,208%’

arrests were for drug use.

Many agencies were noted only once or twice on the questionnaire
from a particular district; and apart from the effect of several responses
which listed dozens of agencies in a district without citing the frequency
of referral, it would seem that not many resources that are available
within a district are used regularly. Why this is so is a matter of
conjecture. The inquiry regarding community attitudes toward serving
offenders sheds 1ittle light, in that by far most of the respondents in-
dicated that most agencies in their vicinities are helpful when possible.

One suspects that a partial explanation for the infrequent use of
available resources is assignanle to the lack of a unified training program,
which could supplement, even systematize, the gathering of the fruits of
the grapevine. The model of community resource manager is widely writ-
ten about; certainly it is a concept on which many agents are conversant.
But to be able to talk about it and to be able to successfully practice
the concept are separate parts of a single process. It seems plausible
to explain the long lists of community facilities received occasionally
among the more modest responses as a way of indicating awareness of the
concept (and perhaps of indicating irritation with those who ask). It
seeins plausible to conjecture too that the response which Tisted the
State Police, Bureau of Identification, the sheriff's office in two
parishes, and the clerk of court as the community facilities most frequently
used reflects the same fact--awareness of a system that one does not
understand or that one has no patierce with.

Certainly there are facilities needed that are unavailable.
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Respondants to the questionnaire indicated that what is needed is often
just more and better of the same--more drug treatment facilities, more
sources of vocational education, more and better employment services
than those offered by Louisiana Denartment of Labor. Others cite a
need for residential facilities for individuals with drug problems and
for those with severe mental and emotional problems. There are needs.
But there are resources available that are not being tapped systematically
and thus effectively.

The United Fund publishes service directories in many areas; in
Baton Rouge and New Orleans their listings are extensive. There are
crisis (suicide prevention) centers available across the state that by
necessity have resource files. These and the additional knowledge of
Division personnel are sources from which to begin an inventory of facili-
ties that are available. From this could come a directory of services
especially relevant to the néeds of probationers and parolees, a directory
such as that compiled by the State Bar of Texas.28

As the National Advisory Commission has said:

To aid the probation /-parole/ officer as a com-

munity resource manager, the system must be organized to

deliver certain services that properly belong to probation,

to secure needed services from those social agencies al-

ready charged with responsibility for their provision to

ail citizens, such as sehools, health services, employment,

and related services; and to purchase special services

needed by probationers /and parolees/./29/
An attractive cost-effective alternative to the Department of Corrections'
conducting a statewide resource inventory of services is the utilization
of the efforts of the Louisiana Departmeht of Health and Human Resources
(DHHR) to establish a comprehensive social service information and refer-

ral system. This effort is currently underway and will include both

centralized program eljgibility and automated information retrieval




components. It is recommended that the Department of Corrections
initiate conversations with the DHHR to establish ways by which this
service could be utilized. Training efforts to enhance the ability

of probation-parole agents to utilize this service should be considered
a key component of the Department of Corrections' participation in

this project.

A Reassessment: Why Supervise?

Again consider the question: Can the supervisory function really
be a helping function? Does parole supervision, with its law enforce-
ment role and its helping role employed singly or in unison, protect
the community from the offender or the offender from himself, assist
the offender into the community or the community toward the offender?

One does not really expect a definitive answer to that question.
At most there are opinions and concerns--widely disparate, tinged with
truth. At one extreme is the terse conclusion reached by the New York
citizens' inquiry:

Community supervision, in summary, does not assist

the parolee and does not effectively protect the public.

Scarce resources are spent on inept social services and

ineffective enforcement of the parole agreement. The

parole regulations become an albatross on the back of

most parolees, actually impeding reentry into society./30/

A milder but more frequently heard observation is that contacts with the

probationer or parolee are structured by the requirements of surveillance

31

rather than by a desire to discover and service offender needs. This

judgment is echoed by words in a letter from an inmate at Angola:

No doubt, studies of parole caseloads do show that
parole supervision seems not to be a critical factor in
determining success or failure in the community, and the
conclusion of the New York Parole Inquiry is quite right.
But what do you expect when, almost as a rule, the role
of the parole supervisors is not to assist the parolee
with his problems but primarily to police him?
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Indeed, one source chides, "staff members should perceive themselves

n32 Also relevant to the discus-

less as policemen than as counselors.
sion is the Tikelihood that the effectiveness of supervision--whztever
that effectiveness ultimately is--depends on the personal relationship

between the officer and the offender.33

Yet, because the agent must
simultaneously prevent or punish an offender's violation of release
conditions or his criminal behavior, and assist the offender in adjust-
ing to society's demands and restrictions, his roles regularly confh’ct.34
In a conflict situation society expects that the officer will protect
first its best 'interests;35 the offender knows this, and this knowledge
hinders the development of mutual trust.36
Another possible source for an answer is to consider data. Looked
at from one perspective, they suggest that supervision “works." *...after
3 years some 65 percent of parclees /released in 1969/ have either terminated
successfully or are still performing successfully on paro]e,"37 and "73
percent of offenders paroled in 1970 were still under supervision, or
parole had been terminated without violation, after two years. Eight
percent went back to prison with new major convictions; 5 percent absconded;

38 The

and 15 percent were returned to prison as technical violators'
research of an inmate at Angola indicates that South Carolina's recidivism
rate is 18.9 percent, "/a/nd statistics for Michigan show that parolees
constituted only 5 percent of felony convictions for the past decade, and
that, of the total adult convictions in that state, only 15 percent have
prior prison records in that state."

Whether any of these figures show that supervision works or only

that parolees endure the system is not clear. Furthermore, one observer

adds, 'any study that seeks to prove the efficacy of parole supervision
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by citing violations "should be rejected out of hand...."39

But even if probation-parole supervision doesn't work very well,
thera is no reason to believe it will be done away with--surely not now
and certainly not in Louisiana. Consequently, the real issue is how
the process can be made to work better, made to become what the philosophers
and seers of the criminal justice system say it can become, made to func-
tion as they say it can function:
It is the element of constructive supervision which

places the concepts of probation and parole beyond the
definition of either leniency or punishment.

Supervision, in more modern terms might be defined
as "planned guidance based upon a careful study of the
needs, problems, capabilities and Timitations of the client."
It involves utilization of all available community resources;
social, educational, recreational, and religious./40/

How Long Shall Supervision Last?

A discussion of the removal of supervision is a process, like super-
vision itseif, best approached in stages. Determinations regdrding the
conditions and Tength of probation supervision are a matteyr for the court's
discretion and thus are beyond the boundaries of this study.‘ Consequently,
as in Chapter IX the discussion will again focus on conditions and re-
moval of parole supervision and on early discharge from parole. The reader
will nonetheless note obvious parallels between the processes.

One logical assumption underlying supervision is that as one has

41 characterizes

more of it he gradually needs less of it--i.e., as Studt
the situation, he is in transition between statuses (free man to inmate

to parolee to "free" man); as supervision enables him to make the transi-
tion and to deal satisfactorily with his new status, the need to supervise
is diminished.

The first area logically impacted by this assumption is the conditions
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which establish the boundaries within which parole supervision occurs.

According to some sources the first 60-90 days are the most critical
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ones in the process of reintegration. From that perspective, a case

can be made for binding a parolee 1nitié11y with a number of conditions.

While this proliferation of conditions may serve a
useful purpose during the immediate post-release period,
the goals of parole would be best served by agradually
diminishing parole conditions as the parolee demonstrates
that he is achieving stability and reintegration into
society. 1In place of the futility born of the knowledge
that these same restrictions will control his behavior
until his original sentence expires--no matter how he
behaves--there would be an incentive to earn more freedom
by adjusting to societal behavioral norms....

This method of gradually increasing the grant of
freedom could also be used with effectiveness in regqulat-
ing conditions such as the use of automobiles or install-
ment purchases, thereby giving the parolee a sense of
earning his freedom and of acceptance by society./43/
Generally, the emphasis of the standards is on imposing a minimal number
of conditions to begin with.

About Louisiana, a contributor to the Tulane Law Review observes:

La.R.S. 15:574.7(A) (Supp. 1973) would seem to
sanction the widespread use of diminished conditions as
an incentive for demonstrating successful adjustment to
community 1ife, by providing that "/t/he /parole/ board
may modify or suspend /parolee/ supervision upon a deter-
mination that a parolee who had conducted himself in ac-
cordance with the conditions of his parole no Jonger needs
the guidance and supervision originally imposed."/44/

Suspending supervision is not necessarily synonymous with removing condi-
tions of supervision, however. It would seem that the oniy condition

really removed--at least among those universally imposed--is the require-
ment that a parolee send in a monthly report, which re-informs his parole

officer that he is 1iving in the same place and working at the same job

as he was the month before. Consequently, in spite of lessened supervision,

the parolee canstill be revoked for violation of the other conditions.

Should he, for example, get drunk and/or beat his wife, girlfriend or
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mother-in-Taw, and should his agent judge his behavior to be "injurious"
or "vicious," the parolee is Tegally liable to revocation and return to
finish that portion of his sentence that remained to be served at the
point of his parole. He also automatically Toses up to 180 days good-
time credit earned before his release. llhether this happens and with
what frequency is impossible to say. It is though within the parameters
of current law that the parolee, with three months remaining to serve
on parole, could be revoked and sent back to the institution from which
he was released to serve the two, the three, the ten years that remained
to be.served on his original sentence. Supervision can be suspended;
conditions, typically, are not.

The process by which supervision is removed in Louisiana is ex-

plained in the Probation and Parole Officer's Operating Manual. Basically

supervisory requirements ar? lessened with the passage of time and the
parolee's success in adjusting to the conditions of parole, though they
are not, according to Division personnel, lessened so smoothly as their
written version would suggest.

According to the Operating Manual, for the first six months, all

parolees are maintained under maximum supervision--i.e., there is personal
contact at least once a month. Maximum supervision is maintained longer
in problem cases. After six months of satisfactory progress, or some time
thereafter, the parolee can be moved to medium supervision, which requires
personal contact every three months. After a year of satisfactory progress,
only minimal (semi-annual) supervision is required. At all three levels,
however, the offender is required to make a monthly report.

La.R.S. 574.7(A) gives the Board of Parole the right to suspend

supervision. This would follow ultimately only from the recommendation
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of the Probation and Parole Chief. Under these circumstances, a parolee
is no longer required to make his monthly report.
The subject of diminished supervision can be approached as part

of the transitional process referred to in earlier paragraphs, or it can

be considered as a status to which one is assigned. The 1iterature states

repeatedly that a decision-making body should establish some means of
identifying low-risk parolees and should then place them under minimal
supervision, consequently freeing parole agents' time for individuals

needing intensive supervision and making available money otherwise spent

needlessly to watch individuals who require Tittle watching,45

The base issue--and the subject of great controversy--is not sus-
pension of supervision but discharge from parole. When shall a parolee
be freed altogether from his forced allegiance to a state's department
of corrections? Nationally, the situation is this:

Almost all parolees who are not returned to the
institution stay on parole until the completion of their
sentences. Some states have statutory provision for a
parolee's parole to end at the end of his sentence less
his credits for good time. Most states however do not
deduct good time when a man is serving his time on parole.
Thus men with Tengthy sentences may spend decades on parole.
/Indeed, in 13 jurisdictions, the minimum sentence is the
expiration of maximum sentence, with or without subtraction
of good-time./ /46/

A few states have provision in the statutes for a

parolee to be discharged from parole at the end of a speci-

fic period of successful parole. _/Twelve impose a one-year

minimum, six a two-year minimum./ /47/ However, this is

not a widely found statute..../48/

That is the situation. This is the question: Do all, or even
most, individuals require three, five, even ten years of supervision to
insure that they are moving successfully toward a socially acceptable ad-
justment? It is difficult to believe so. But the literature relevant to

the question 1is extensive and merits attention.
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Conventional wisdom indicates that parole failure rates are markedly
higher in the early months. The President's Commission indicates that
43 percent of the parole violations that occurred in the State of Washington
in 1964 did so within the first six months of an offender's release on

parole. Sixty-two (62) percent occurred within the first year.49

Else-
where in their report, the Commission states that studies consistently
reveal that most difficulties occur within the first one or two years on

supervision.SO

Another source cites California data which indicates that
"70 percent of the parolees during the early 1970's were arrested in their
first year out of prison, but that this outcome increased only to 73 per-
cent at 2 years out. Similarly, data on 1968-1970 parolees from almost
all states and territories of the United States except Ca]ffdrnia revealed
that about 50 percent had 'serious difficulty’ (defined as return to prison
for any reason) during their first year on parole, but only about 56 per-
cent had such difficulty at the end of 2 years and 58 percent by the end
of their third year under supervision.51 But anyone who has scrutinized
data knows the flexibility and consequent hazards that attend the process.
The NCCD examined national figures, compiled in 1965-1967. They found an
increasing proporfion of violators until the second month of release is

past, then a steady and marked decrease after that. But, they asked,

what does this "mean"? "On the one hand it might be argued that this

‘clearly proves' that parole officers need to work hardest on recent parolees

because they are most Tikely to violate. On the other hand, it might be
held that this 'clearly proves' that parole officers (and others) watch
new parolees too closely and thus 'see' too many vio]ations.“52 Or perhaps
parolees just become more wiley. The data are clear; their meaning is not.

Other researchers caution that the early violation phenomenon is often
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exaggerated by failure to consider the diminishing base: that is,
"{f 1000 parolees are released and 250 of them are returned to prison
in the first vear, 188 the second year, and 140 the third year, super-
ficial interpretation Tails to take into account that the violation rate
is constant rather than diminishing--25% of the remainder rather than
25%, 19% and 14% of the total.">>

An extensive literature regarding early discharge Ffrom parole has
come from data and/or researchers from California. The catalytic event
for much of the research conducted there during the last ten years seems
to have been the introduction of new legislation into the state's Penal
Code (Sec. 2943 P.C.). This bill required that to retain any parolee on
supervision Tonger than two years authorities would have to justify that
decision. The two-year criterion was chosen because data presented to
the California Assembly indicated that over 90 percent of parolees in
California who violate their parole do so in less than two years.s4 In
September 1965, after the new bill became law, the Adult Authority (i.e.,
California's parole authority) began to review the cases of all parolees
eligible for release under the new artiicle--i.e., all parolees who had
served two consecutive years on parole without major incident.

During the first three months of processing under the new Taw

(October-December, 1965), the Adult Authority reviewed the cases of 1,455 A

parolees (referred to as the "initial calendar"). Of this group 386 were
granted early discharge, and 1,069 were continued on paro1e.55 The

very fact that the parolees condidered for discharge were still on parole
after two years was an indication that they were serious cases: less
serious ones are routinely discharged in less than 24 months.56

These two groups of parolees from the initial calendar are the
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subject of a one-year follow-up study by Robison, Kingsnorth, Robison
and Inman. This study sought to document that California's new procedure
not only was economically efficient but also was not an undue risk to
public welfare. Examination of outcomes from both groups revealed
"negligible serious subsequent criminal behavior (2% returned to prison
by courts within one year).”57 Less generally protrayed, the findings
were as follows. Of the 386 parolees discharged, 42 (11 percent) wer
arrested and convicted of a crime within the following year. Of those
"convicted, only five (1.3 percent) had crimes serious enough to warrant
imprisonment; three of the five were convicted of felonies (grand theft,
burglary second, and forgery), two on civil matters. These five were
judged, on the basis of their case dispositions, to be the ones

"mistakenly" granted early discharge.58

0f the 1,069 initial calendar
parolees denied discharge after two years clean, 83 (8 percent) were
returned to prison during the one-year follow-up. Only 28 of these
entered prison with a new felony commitment; 11 of those 28 were sentenced
for either sales or possession of marijuana; only four were convicted of
offenses involving violence or threat of violence (three for attempted

59—-which pérhaps

first-degree robbery and one for possession of a firearm
would not have been a problem were he not a parolee). The low subsequent
criminal behavior among the parolees not granted early discharge could

be interpreted as indicative of the Adult Authority's acuity at spotting
risks. The researchers dismiss this conclusion on the basis that super-
vision afforded third-year parolees is minimal (involves only monthly
reports and three- or four-time yearly contacts).

To credit this group's success to supervision, they suggest, is

Tike saying that "because something we dreaded might occur did not occur,
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something we did must have prevented its occurence,"60 i.e., that carry-

ing a lucky penny is the reason that there are no elephants in the court-
room. In view of the very few instances of serious criminal behavior
among either those discharged or those continued, the researchers reiterate
that two year's crime-free behavior is in itself a good predictor of
future success in 1iving a crime-free life. In support of their contention
they also cite the results of a similar follow-up study on 100 women parolees
also discharged under Sec. 2943 P.C. Eighty-three percent of the group
were arrest-free after a 15- to 18-month period, and none of the arrests
was for an action serious enough to result in a return to state pm‘son.61
The researchers also address the yisk factor--a corollary concern
to the implementation of any policy that functions to release criminal
offenders earlier from the jurisdiction of the corrections system. Oc-
casionally, those discharged from parole will commit violent offenses.
The essential question is whether continued supervision could have prevented
the offense. That, much evidence suggests, is unlikely. In addition, in
acting to combat that possibility, authorities restrict many who need not
be restricted.
To illustrate the Tatter observation, the research team cites some
of their own findings. The five (1.3 percent) parolees granted early dis-
charge then subsequently arrested and imprisoned represent a very small
errar in judgment. In contrast, however, of the 1,069 parolees denied
discharge, only 28 (2.6 percent) were subsequently arrested and returned
to prison with a new commitment. By extension, the error rate of the
body which denied early discharge to 1,069 parolees was 97.4 Percent.62

Even with erroneous and correct defined more strictly, the point

remains the same. Three hundred fourteen (314-81.3 percent) of the 386
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early dischargees had no arrests in the year following their discharge.
Perhaps only they embody correct decisions. And 83 of the 1,069 continued
on parole were returned to prison during the subsequent year (50 to

finish their original terms). This number represents 7.7 percent of the
group denied discharge; consequently, the parole authority was perhaps
overly cautious in its release of only 92.3 percent of the parolees denied
discharge.

From the findings of Robinson, Kingsnorth, Robiscn and Inman arose
the next logical question: Could discharge from parole be considered safely
at a point earlier than two years? In searching for the criteria by which
to allow early discharge, researchers within the corrections department
discovered that one possibly dependable predictor of success on parole is
the first year on parole. Only 30-40 percent of those released on parole
each year remain "clean"--free of arrest for anything more serious than
a traffic violation. Of those who do succeed, however, about 90 percent
are very likely to complete their second year without serjous offense.63
As a result of this preliminary analysis, the California Adult Authority
enacted Adult Authority Resolution 284 (A.A. 283), effective July 1971.64 This
resolution allowed discharge from parole after one year for parolees who
had had no arrests during their first year on parole. Subsequent research
sought to examine the efficacy of the pelicy implemented by A.A. 284.

Two studies were conducted and reported in unpublished administra-
tive papers by a departmental researcher in June and August 1972.65 The
first compared the post-discharge performance of 379 men paroled from
July through September 1970 and released under A.A. 284 1in July through
November of 1971 with the 335 men released on parole at the same time who

had had no arrests in their first year on parole but who had not been




X-25

discharged early. The second study involved the same group of early
dischargees (minus the 38 discharged under A.A. 284 in November 1971)
and a group of 632 other men who were paroled from July through September
of 1969 and who could have been paroled at the end of ong¢ year had
A.A. 284 been in effect (i.e., they were arrest-free at the end of one
year on parole).

Both studies examined performance during the six months following
termination of parole (for the dischargees) or during the six months
after the first year on parole (for the other groups). Both studies re-

vealed "significantly less known criminal behavior"66

among the discharge
group than among the comparison group: 86 percent of the discharge group
and 66 percent of the comparison group were arrest-free on the first
study. In the second study 87 percent of the early dischargees were
"clean," compared with 78 percent of the parolees in the comparison group.
Additionally, in the first study three convictions (0.8 percent) among
the dischargees and eight convictions (2.3 percent) among the comparison

67

group involved violence. In the second study three convictions (0.8

percent) among the early discharge group and nine (1.4 percent) among the
control group involved vio‘lence.68

Apart from the observations that can be made about accuracy of
decisions made and the illustrated advantages of supervision--such as
were cited in the study by Robison, Kingsnorth, Robison and Inman--one
can also note that one year on parole free of arrests seems a very good
predictor of a second arrest-free year on or off parole.

Data generated from the Uniform Parole Reports also suppert the

contention of other California researchers that one year spent on parole

without serious difficulty is a reliable instrument for predicting




satisfactory adjustment during a second year. Bennett and Zieg]erGg

extrapolated the male parole population released during 1968-1970 to
100 percent. (Theyexcluded California data.) About 50 percent of
that population failed the first year. Of the remaining 50 pefcent,
however, 87 percent successfully completed a second year or were dis-
charged without difficulty, and only 5.3 percent of those designated

"not successTul" were involved in new offenses.7D

A three-year follow-up
based on Uniform Parole Report data for paro]eés released to parole in
1969 reinforces these findings. About 50 percent completed the first
year on parole without serious incident (i.e., without return to prison
for any reason); 84 percent of those then reached discharge or completed
the next two years on parole without serious difficulty. Of the 16 per-
cent who were embroiled in serious difficulty, only 7.7 percent were in-
wolved in new offenses that resulted in a return to prison.71

In summary of these results, Bennett and Ziegler wrcte, "Even
if one considers as 'fajlures' subjects with major or minor convictions
not resulting in return to prison, absconders, and the technical violators
returned to prison, the propor?ﬁon of subj?cts with no serious difficulty
in the first year who continue to perform Qe11 is still quite high (87.3
percent of the 1968-1970 sample continuing to adjust through the second
year; 83.2 percent of the 1969 sample continuing to adjust through the
second and third years).”72

Strveying much of the early research conducted in California,
Gottfredson and Ballard observed that many claims about when a parolee is
most Tikely to experience difficulties are predicated on studies that
follow the subjects for too short a period of time. Consequently,

Gottfredson and Ballard selected 1,810 men released to parole in 1956
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and traced their performances for eight years thereafter. A summary of
their findings appears below.

Thirty percent of these parolees were classified as
having "no difficulty" during the eight years, when "diffi-
culty" included absconding, sentences to confinement of
sixty days or more, or prison return with or without new
convictions. Forty-two percent had no "major difficulty,”
defined as absconding or return to prison (regardless of
convictions). Sixty percent had not been convicted of
new "major offenses" punishable by imprisonment for a year
or more; forty percent, however, were convicted of such of-
fenses (in California or elsewhere) and were again imprisoned
befare the end of eight years.

0f all parolees studied, less than three percent were
convicted of major offenses of assault on other persons, and

less than four percent were convicted of armed robbery.

One fourth of all new major offenses were check or

forgery convictions; next most frequent were burglaries and

then narcotics law violations./73/

The authors concede the truth of the frequently heard generaliza-
tions that parole violations, if they occur, tend to do so soon after
parcle axofitscorollary that the longer a parolee goes without difficulty
on parole, the more likely he is to continue without difficulty. The
trend, however, is not so marked as usually projected: "Thirty-five
percent of all with minor or major difficulty during the eight year period
were so classified during the first year after parole. Sixty-one percent
of these men had committed a new major offense, and about ten percent had
minor convictions dr absconded.“’4 Only four or five years after parole
"can we expect to identify correctly the bulk of the parole sample which

n?5

is classified into the "unfavorable" performance category. In the

eighth year, only 2.5 percent of all major or minor difficulties occurred;

76 Their

this represents less than one percent of all such difficulties.
conclusion is that "what proportions of parolees may be classified into

the 'no difficulty' category...depends very much on the length of the
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follow up study....The proportion with 'no difficulty' ranges from
seventy-five percent if a one year criterion is used to thirty percent
if the men paroled are followed for eight years.“77
The summary of Gottfredson and Ballard offers a useful summary
of the research discussed thusfar. The longer an individual remains on
parole without serijous difficulty, the more likely he is to succeed as
he continues on parole. Once that hypothesis is accebted, it then be-
comes necessary to decide at what point the 1ikelihood of failure on
parole is outweighed by other considerations--the unnecessary restriction
of individuals, the inefficient allocation of supervisory personnel, and
the unnecessary expenditure or allocation of funds.
One published study that followed the implementation of Adult
Authority Resolution 284 approaches the issue of early discharge through
a different means, though it too seeks to assess the issue of relative
risk. In the introductory section of their research document Jaman,
Bennett and Berochea write: "This study sought to examine the major
hypothesis that men discharged under Adult Authority Resolution 284
(A.A. 284) after one year arrest-free parole supervision would demonstrate
the same degree of, or even less, criminal involvement subsequent to their
discharge as the men terminated from parole after two years of uninterrupted
supervision (2943 P.C.) or at expiration of sentence. "8 A1l subjects in-
cluded in the study had been released from parole. This procedure avoids
the ambiguity created in other studies which compare the performances of
men not on parole with the performances of others still on parole. The
latter are subject to different standards of arrest, and can be reimprisoned
without judicial determination of guilt. Their more serious offenses can

4

also be obscured by the designation "returned to finish sentence." 1In
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their study the researchers extended the follow-up period from six months
(which earlier interdepartmental research had covered) to one year because
"parole outcome data indicates that follow-up periods of less than one
year are too unreliable for evaluative purposes."79
In this study, the researchers compared the known criminal involve-
ment within one year of parole termination for three groups--341 men re-
leased from prison to California parole from July through September 1970
and subsequently discharged under A.A. 284 during July through October
1971, 413 men paroled in 1969 and discharged from parole from July through
October 1971 under Sec. 2943 P.C., and 143 men paroled between 1964 and
1970 (median parole period-33 months)80 and released by expiration of
sentence during July through September 1971. Men in all three groups had

8l 1pe groups were further

spent their first year on parole without arrest.
comparable in ethnic background, narcotic use, regions to which they were
paroled, and type of supervision to which they were released. Men dis-
charged at expiration of sentence were generally younger, had more property
offenses and more jail sentences.82
The study by Jaman, Bennatt and Berochea revealed that the men
released under A.A. 284 had a larger percentage of favorable outcomes than

83 (Favorable

did men in the two other groups released at the same time.
outcome was defined to include no arrest, arrest and release, fines, a

jail sentence less than 90 days, and a jail sentence of any length, sus-
pended.) More éignificantly, the men released under A.A. 284 had a 97
percent favorable outcome, compared to the 85 percent favorable outcome

of men discharged at the same time but after two years of parole supervision

(those released under Sec. 2943 P.C.). The major difference between these

two groups of men was that one had spent twice as long on parole supervision
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as the other; the group which had been supervised longer performed
sTightly less well. "It seems clear that the additional year of super-
vision had no value in terms of the parolees' later performance nor
/consequently/ any value to public protection during the extra 12 months
they were under supervision.“g4
The accomplishment heralded in the literature, however, is the
discovery of an unambiguous, readily observable criterion for predicting
future criminal activity. Whatever slight differences existed among the
three groups of men discharged from parole in 1971 and followed up during
the next year, the overall success rate was very high. Results of the
study indicate that an individual who successfully negotiates his first
year on parole is likely nine times out of ten to avoid difficulty the

85 The researchers

following year and avoid serious difficulty with the law.
further contend that the criterion is applicable to individuals with
different commitment offenses: "It is the achievement of the arrest-free
period that is of greater significance than background characteristics,
in this case.”86
The essential simplicity of the criterion is advantageous to a
parolee as well. There is nothing he can do about his background, which
traditionally has been the reference point for parole discharge decisions.
He can, however, be responsible for the present and, in the particular
instance of concern, he can be responsible for his behavior on parole.
His actions in the present can influence his future. With such a criterion
it is also easy to understand what is required for discharge: not being

arrested is a concrete concept.

The benefits of implementation of A.A. 284 were described this way:
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The new policy embodied in A.A. 284 (1) established

an empiricatly defensible basis for the selective discharge

of people from parole, (2) discharged many people from parole

much sooner than they otherwise would have been, (3) freed

resources which could reduce the costs of the correctional

system or be reallocated to provide more intensive supervision

for those parolees regarded as requiring it, (4) promised to

reduce the size of the parole population, and (5) placed more
controls by the Adult Authority on the parole division./87/
In concluding their research report, the authors add a note of caution:
because conditions and inmate populations fluctuate, there should be an
ongoing evaluation of the program.

When, then, should a parolee be discharged from parole? 1In spite
of their variation, the data indicate, for many individuals, a period
shorter than the five or more years that current Taws frequently mandate.

The standards support discharge before the expiration of maximum
term. Section 305.12 of the Model Penal Code assigns to the Board of
Parcle the authority to terminate supervision and to discharge when dis-
charge is "not incompatible with the public's protection." More recent

documents allow greater latitude in determining when to discharge from

. parole. The ACA recommends that a parole board should be empowered by

law "to discharge from parole at any time when supervision is no longer

g, 188

neede The National Advisory Commission concurs.89 The Commission

on Accreditation for Corrections of the ACA designates it "Essential”

that "the parole authority should have the power to discharge from parole.

Movement in this direction is reflected clearly in the recent goals and
legislation pending or enacted in other states. Recommendation 6.10

of Colorado's new Corrections Masterplan states the following: "Focus

parole supervision heavily in the first few months following release from
incarceration, and Tlessen the level of supervision thereafter. Terminate

parole automatically after two years or expiration of sentence, whichever

"90
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comes first.”gl The discussion that follows this recommendation explains
that statistics from Colorado as well as elsewhere suggest that "95 to

97 percent of all parolees who successfully compiece two years of parole
status go on to complete a third.”92 It is further conjectured that the
automatic termination date will be accelerated to 18 months. Less con-
jectural is draft legislation prepared in Oregon for presentation to the
1977-1979 Legislative Assembly. The Measure Summary of the proposed
legislation describes the bill this way: "Requires State Board of Parole
to discharge paroled prisoner convicted of nonviolent crime after success-
ful completion of one year of parole unless parole officer indicates con-

u93

tinued parole advisable. The act further provides for the early dis-

charge of parolees sentenced for other than nonviolent crimes any time
after one year as long as their release is not incompatible with the
welfare of the parolee or of society.g4
Recent legislation enacted in California as part of that state's
new determinant sentencing policy (Senate Bill 42) also addresses the
issue. Although that legisiation abolishes release by parole, it also
creates parole supervision for o period of one to three years following
release from prison. The bill also provides that this period can be
waived immediately and the prison releasee discharged 1mmed1ate1y.95
A useful summary to the above multi-faceted and sometimes cyclical
decision appears in the closing paragraphs of the earlier cited study
by Robison, Kingsnorth, Robison and Inman:
Whether or not one accepts the belief that treatment
is effective, the assumption that it is at least not harmful
would Tead one to the conclusion that keeping a large pro-
portion of people on parole who in all probability would not
engage in criminal activity if they were discharged is justi-
fied by the decreased risk parole supervision provides for

the smaller part of the population who would engage in crimi-
nal activity if discharged. However, it is argued here that
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parole supervision may be.harmful to the individual

parolee, that the costs of keeping people on parole

unnecessar11y are quite high, and that parole super-

vision probably does Tittle to decrease the r1sk of

criminal involvement./96/ -

In view of the tasks that parole supervision can and cannot accomplish;
in view of the tenuous position of the parolee, who is, as a carollary
to his position, liable to a different set of legal restraints; in view
of unnecessary costs and inefficient allocation of manpower--the staff
recommends that the Commission consider legislation that would allow

the Board of Parole authority to discharge from parole before the elapse
of the time now réquired by law. The possibility of early discharge
should be reviewed automatically after a parolee has completed satis-
factorily a specifically designated period of time on parole. The
rationale for retaining on parole a parolee eligible for discharge should
be explained in writing; such a statement would indicate specifically
what would be gained by the community and/or by the parolee as a result
of his continuing on parole. If no such justification can be made, dis-
charge should follow automatically.

The specific impact of such a procedure on the State is worth
considering. Data received in June 1977 from the Research and Statistics
DiVision, Department of Corrections, indicate ‘that ten years from that
date 153 parolees currently on supervision will still be on supervision.
During the period from January to June, 1982, five years from the date
that the data were compiled, 438 of the current parolee population will
still be on parole.

The average cost to the Department of Corrections to maintain an

individual on parole is 72 cents per day; thus for each year less that

an individual remains on parole, the Department of Corrections has about
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$262.80 to re-allocate. And with each individual discharged, the figure
should escalate.

Good-Time and Street-Time

Two other related matters remain and deserve at least brief con-
sideration. The first seems initially an opposite to a recommendation
for early discharge. The subject is inmates who are released from pri-
son by expiration of sentence rather than by parole. (In Louisiana ac-
cording to Department of Corrections statistics, 137 inmates were released
at expiration of sentence in calendar 1975; 91 ((66.4 percent)) had returned
to custody by June 1977.) There is a certain illogic at work in a system
that imposes more and more restrictions on its inmates in order to allow
out on parole fewer and fewer who are considered more dangerous or more
reprehensible and yet at the same time makes no provisions to supervise
these same individuals when they Teave prison at expiration of sentence.
If it is also true that longer sentences often create inmates who experience
greater difficulty in adjusting to and interacting with the community,
the absence of supervision seems an even more significant omission. The

Manual of Correctional Standards of the ACA includes this observation:

"The prisoner does not have a right to parole, but for his good and the
good of the community, almost all should be given the opportunity of a
period of supervision after leaving the regimentation and confines of the

1nstitution.“97

Their address is specifically to parole. The rationale of
the statement applies to good-time releasees. The suggestion that the
ACA's observation encompassegwis the subject of a recommendation by the
President's Cemmission: "Every State should provide that offenders who
are not paroled receive adequate supervision after release unless it is

" 98

determined to be unnecessary in a specific case. Such assistance is
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available to inmates in North Carolina facing unconditional discharge.99
Available supervision for mandatory releasees under California's

Senate Bill 42 also reflects the awareness that readjustment after
imprisonment normally requires assistance.

In view of these circumstances, the staff recommends that super-
virsory assistance be made available to those inmates in Louisiana
prisons who are released at expiration of term.

Having examined a number of routes away from the jurisdiction
of a state's department of corrections, it is appropriate to consider ane
route back and the ramifications of arrival. What about good-time? What
about time served on parole?

An NCCD survey discloses that good-time is automatically lost upon
revocation in 13 parole jurisdictions; it may be Tost in eight, is rarely
lost in one, and is not lost in 20. For ten jurisdictions the matter is

not disc1osed.100

To take away a reward earned for good behavior in ane
circumstance as the result of unsatisfactory behavior in another set of
circumstances is perhaps expedient (i.e., it may have a deterrent effect),
but it seems unfair.

Finally, how is time spent on parole to be viewed once parole has
been revoked? Twenty-nine governments credit “"street-time" toward fulfill-
ment of sentence, 22 do not, and one (Pennsylvania) does when revocation
is for a technical violation but does not when revocation is for a new
crime.m1 One writer who questions not counting street-time observes
that, whatever the rationale for not doing so, the denial "cannot aid the
rehabilitation of the parolee. Moreover, it seems unfair to add this time

0102

to the punishment he is already getting for the violation. Another

objection to discounting time spent on parole as time toward fulfillment
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of sentence is one based on Tlaw: while on parole a parolee remains

in the legal custody of the department of corrections, subject to its

supervision.103
The staff includes the issues associated with revocation of

parole simply to bring them into the conscious awareness of the Commis-

sjon.

®




CHAPTER X1

CASELOAD: DILEMMAS AND DECISIONS

Caseload--many times mentioned, not yet discussed. Yet all the
subjects addressed in the five preceding chapters somehow impact on
caseload; now, having considered everything else, it is most feasible
to address that subject, thus far omitted.

The term "caseload" is used generically and specifically. Broadly,
it designates two things--first, the number of probationers and parolees
an agent supervises, and, second, the number of major investigative re-
ports the agent must prepare. For this sense, the term "workload" is
often substituted. The narrower application of “caseload" is a designa-
tion for the group of probationers and parolees that an agent supervises.
(The latter is the sense in which it is used below, unless otherwise

“indicated.)

In discussing caseload, we are considering the number of probationers
and parolees that a probation-parcle agent will interact with on a monthly
basis. The individuals who make up his caseload are the individuals whose
* homes and jobs he will visit, whose conditions he will enforce, whose monthly
reports he will receive; they are the individuals he will assist in their
efforts to develop skills and to find jobs and counseling. Their total number
intluences the time he has to spend with each, yet ha has numerous other

duties--related directly and indirectly to nis supervisory capacity-~and
they too influence the time available. In preceding chapters it has

been suggested that five to 12 times as much of an officer's time is
spent preparing a psi report as is spent with cny one supervisee during

a month and that little time is available for direct personal interaction.

So far unacknowledged is the paperwork, which is multiplied by the number
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of probationers and parolees for whom an officer must make record entries
and on whom he must write periodic reports. While one assumption is that
probation-parole officers choose their jobs because they Tike helping
others, time studies reveal that a significant portion of their time
goes to paper work. Reports of the percentage so occupiea vary from 70

percent (with only 10 percent available for supervision),1

L0 33.1 per-
cent (with 38.3 of his field time spent traveling and 43.1 percent of
his time in court spent just wai‘ﬁng).2 One researcher notes that
"paperwork may have replaced casework."3

In Louisiana, the average caseload maintained by agents in the
Division of Probation and Parole is 95 supervisees (about 75 probationers
and 20 parolees) and five major investigative reports each month. This
is a dramatic improvement from the days when there was one agent and a
caseload of 522.4 On the other hand, the current average caseload isn't
very close to recommended standards of 50 and 35.

But why caseloads of 50 or 35?7 Those are the figures included in
national standards. Apparently they are, to a degree, arbitrary. Not
that there has not been reserach on the subject; studies have been numerous

5 One

and extensive. But the evidence produced has been inconclusive.
author presents the situation this way: "Will a parole officer do a
better job of supervision if he has thirty-five parolees...instead of

a hundred? He can more frequently counsel them, help them find jobs or
homes, threaten them, Took for them, and spy on them. Common sense cer-
tainly suggests that this will help them stay out of prison, but common
sense appears to be an inadequate guide: the evidence, found in scores
of case load research studies, is inconc]usivev"6

Beyond this, there is strong agreement that to consider numbers
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alone is to miss the point, to perpetuate "our legacy of restricted,
myopic vision.“7 Another source judges that "the various experimenta-
tion on caseload size &nd performance of adult offenders on probation
or parole has produced results which are far from encouraging. It
appears certain that mere manipulation of caseload size is irrelevant
to success or failure under covrrectional supervision--that is, the
“numbers game"--be the number 15, 25, 30, 45, 50, 70, 90 or 100--~is
not /in itse?f]'significant."s

The 6n1y circumstance in which numbers might in themselves be
significant would be an extreme one "as in the instance where a
probation/parole officer has so many cases he has no chance to impact
any of them from a treatment perspective."9

If numbers alone have Tittle influence on the outcome of individuals
on parole, the search for "correct" ones nevertheless had an impact.
In process of discovering that numbers alone do not matter, it was also
discovered that some other variables do. The essential awareness derived
was that the concept of caseload has no real meaning until it is linked
with some system of classification and matching of offender types and
needs and officer types and ski]]s.lo It thus becomes appropriate to use
the ACA concept of workload instead of the older idea of an arbitrarily
defined caseload of 50, 75, or 100. The ACA's procedure is to assign
each case one point and a major investigative report five points. 1In
a month an agent's workload should tetal 50. (Louisiana's Division of
Probation and Parole employs the ACA workload concept but sets %" work-
lToad at 100+.)

Later sources than the ACA's Manual of Correctional Standards

acknowledge a need to differentiate tasks further because not all supervisory




tasks are equally difficult. Neithercutt and Gottfredson cite one
such "prototypical” approach, which distinguishes three levels of
complexity among probation-parole cases. Case assignments are made
based on total work units. So, while the number of cases will vary
from agent to agent, the workload would be um’form.11

To understand how these conclusions were reached, it is useful
to survey the Titerature briefly. Much of the research involving
caseload size has come, like that regarding early discharge from parole,
from California. Three studies are widely referenced. The first study
was the four-phased Special Intensive Parole Unit (S.I.P.U.) project,
operative from 1953 through 1964. That was followed by the Parole Work
Unit Program (P.W.U.P.) in 1964 and the San Francisco Project, also
in 1964.

The first two phases of S.I.P.U. randomly released parolees
either to regular 90-man caseloads or, in the first phase, to 15-man
caseloads for three months; in the second phase, to 30-man caseloads
for six monins. In neither instance did evidence indicate the superiority
of reduced case1oad.12 During S.I.P.U. III, special caseloads were
increased to 35 and regular reduced to 72; these arrangements were main-
tained for a year. The comparison of the two groups at both 12 and 24
months after release to parole showed better performances especially

by middle-risk parolees released to the 35-man case1oads.13

In S.I.P.U.
IV investigative interest shifted to matching parolees and officer
types. Again, no significant differences were noted between regular
groups &nd matched groups.14 Overall, findings from S.I.P.U. supported
the impression that other variables than just number impacted one's

15

effectiveness in assisting parolees. The variable was not, however,

isolated.
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P.W.U.P. was an attempt to assign parolees to caseloads according
to the parolees' needs. It incorporated an elaborate grading system
whereby parolees were assigned points according to the seriousness of
the offense and other factors. Agents were assigned not caseloads (i.e.,
a fixed number of parolees) but a workload (some number of parolees

16

whose "points" totaled 120). Consequently, many men were part of

caseloads no smaller in size than the regular 72-men caseWoads.17

At first the special caseloads performed no different]y;l8

in the second
six months of the project they were found to have a 3.2 percent advantage
over the regular groups,19 but the groups were not comparable, and the
advantage was discounted.20 Another finding of P.W.U.P. was that the
rate of parolees being returned to prison for technical violations was
higher than before.21 The latter phenomenon was attributable to two
things--officers with more time to notice technical violations and a
degree of misunderstanding about the goals and purposes of the study.
When parole administrators met with area supervisers, these matters

22 (The situation

were clarified and the violation rates went down.
described here offers & further commentary on the arbitrariness of revoca-
tion for technical violation.)

The San Francisco Project involved the random assignment of adult
probationers and parolees to caseloads varying in size from 25 units
(intensive) to several hundred (minimum). Preliminary data indicated
that all sizes of caseloads had violation rates well within those ex-
pected of federal offenders under normal circumstnaces. "These data
are of particular significance when it is observed that the outcomes

of supervision (violation ratés) among the four types of gaseloads are

almost identical despite enormous variation in attention given the
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cases as measured by the number of contacts by probation and parole
officers.”23 Another observer notes that "no significant difference
in new felony rates were found among the different size caseloads,
although more technical violations were reported with small caseloads,

which reflected the increased time available to officers to discover

w24

rule infractions not involving felonies. Another researcher con-

jectures that the reason for the high technical violation rate might
be otherwise: perhaps the increase in violations is real; perhaps the

violations are expressions of defiance in response to "the frequent

authoritarian intrusions into their 11’ves.“25

The research recounted above confirms earlier conjectures:

"reductions in case load size alone have no 'treatment effect. "2

There must be recognition that all of the data
available indicate clearly that there is no such thing
as an ideal caseload size and that a continued serach
for the magic number is inappropriate and most Tikely
futile. Rather, there may be ideal caseload sizes, de-
pending upon and varying with different combinations of
offenders, officers, programs, communities, and the like.
The challenge is to find the appropriate mix; the immediate
requirement is to build into the probation and parole
system suffinient flexibility to permit restructuring
from traditional to experimental caseloads./27/

So the task is summarized and the challenge issued.

What are the approaches that Tead most directly toward the desired
goal? One such approach is signaled by the reiterated requirement that
cases be assigned to a probation—paro]é officer according to specific cri-
teria rather than vrandomly. "Classification and assignment of offenders

u28

should be made according to their needs and problems, the President's

Commission states. The National Advisory Commission and the Louisiara

Commission on Law Enforcement speak of "workloads" and "task groups"

n29

as opposed to "caseloads. The National Advisory Commission adds,
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"It is essential that parole agencies develop workload data, especially
in an era of team supervision, so that manpower can be reasonably related

n30 Toward that end, the Commission's Standard .

to activities to be done.
12.8(1) calls for a "functional work Toad system 1inking specific tasks
to different categories of parolees."

In spite of directives such as those, the conventional balanced

31 It is convenient to administra-

caseload is probably the national norm.
tors assigning cases and guarantees fair distribution of numbers for
probation-parole agents, but it inevitably creates markedly heterogeneous
caseloads, which, in turn, demand a "general practitioner," the mythical
probation-parole officer of the past who "despite variations in background,
training, experience, personality, and the 1ike, can meet the varying
treatment needs of many differing types of offenders, with equal ease

and ski11."3?

That practice recalls--indeed, is a part of--the discussion in
Chapter X regarding the resource manager model, which enables one agent
to involve many others as he directs a criminal offender toward the
community's resources.

Along with the emergence of the resource-manager concept comes
another concept which builds further on the awareness that in some cir-
cumstances one resource is not so helpful as several different resources.:
This is the team model of supervfsion. It accepts and capitalizes on the
fact that capabilities and skills vary among probation-parole officers
as they do among any group of professionals. This mode] prescribes that
a team--composed varyingly of agency professionals, paraprofessionals
and volunteers--be responsible for providing the appropriate services to

a group of probationers and/or parolees. If the team members are all
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professionals, the group for which they are responsible would be as
Targe as the combined total of their individual caseload/workload.
With an all-professional team, team members would be combined ac-
cording to their different special skills and abilities; or, Tacking
clearly differentiated skills, members would develop areas of speciaTty.
There would, in any case, be a team Teader, and the leadership role
might well be a rotating one. The teams themselves could be permanently
assigned or brought together for a special task and then disbanded once
that task has been comp1eted.33
More than just increasing the number of immediate resource per-
sons available to a probationer or parolee, the team model allows sup-
portive contacts of offenders with one another, a situation usually

suspect and forbidden.34

National Advisory Commission standards (and
Louisiana Commission on Law Enforcement objectives) that address
services to probationers and parole field services recommend a team
system whereby a variety of persons work as a unit to identify and ad-

dress probationer-parolee service needs.35

In discussing the team
model as it applies to parolees, the Commission suggests the make-up of
the team to include "parolees, parole managers, and community representa-

tives" (Standard 12.5(4)). Such an approach, the Commission judges, can

better meet the needs of parolees and can, at the same time, involve the

community directly in the process.36 Then the Commission goes one step
further and suggests that specific team members be assigned to community
groups or institutions with which it is important for the probation-
parole organization to have a close working re]ationship—gé.g., state
employment agencies or vocational training institutes.

North Carolina, Kansas, and Colorado all report using variations




of the team model. In 1974, when North Carolina employed separate pro-
bation and parole staff, the Division of #Jult Probation and Parole
fielded teams of five to ten probation officers. The design was to °
select team members so that each one had specialized knowledge about
and experience in one or more pérticu]ar areas, such as drug abuse,
alcoholism, education, employment, or marriage counseling. Members
of teams such as these are given in-service training in their specialty.
For each team there is an experienced probation officer as manager.
The team meets regularly for case assignment and discussion. Speakers
or even probationers may be invited to these conferences. The teams
are assisted by local professionals, volunteers and other professiona]s.38
In 1975 there were nine such teams operating in the nine North
Carolina cities with high crime rates; 16 teams were scattered else-

39 In addition "mini-teams" of two to five

40

where throughout the state.
officers were operating in smaller, Tess populous areas of the state.

Colorado's new ten-year Corrections Masterplan calls for similar

teams. Called Community Resources Management Teams (C.R.M.T.), they
would be composed of agents who specialize in different aspects of
service delivery. Parolees would be assigned to a particular officer
according to the parolee's special need, but he would have access to

41 1he tatter

the whole range of services that the group had to offer.
arrangement is doubtlessly designe: to avoid a drawback that the Kansas
Department of Corrections discovered after implementing its team approach.
It was difficult for an individual relationship to evolve when the
parolee was assigned to the whole team; consequently, the Kansas cor-
rections master plan provides that one officer be assigned primary
respansibility for a parolee though the secondary team members will be

avai1ab1e.42
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Just as using teamé to deliver services to probationers and
parolees increases the flexibility of a probation-parole agency, so
does the process of establishing Tinks with prison staffs. '"Parole
and probation services have often held themselves aloof from jails
and prisons," the President's Commission notes, with the result that
"the transition between the way an offender is handled in an institu-
tion and his supervision in the community is irrationally abrupt.”43
Not only would linkage of staff be an advantage to the offender; it
also would open to the parole agent another avenue for understanding
the individual with whom he interacts. Presently, the whole of a
parolee's prison experience is often beyond the parole officer's purview.

Mentioned periodically in descriptions of the membership of
probation-parole supervisory teams, community volunteers are another
resource which broadens a probation-parole division's base of services.
Volunteers are a very old source of correctional manpower (recall the
"guardians" of the Elmira Reformatory and John Augustus in Boston), but
they are used sparingly in more recent times. In 1968 a little less
than half the correctional agencies in the United States reported using

44

volunteers. (In Louisiana, when probation and parole staffs were

merged in 1952, the use of volunteer parole advisers was discontinued.)45
A questionnaire mailed to all 50 states in 1975 revealed only 18 states
(of the 31 which responded) spending money to provide volunteer services

to their corrections system.46

(The money presumably was spent for
training and the services of a coordinator of volunteer services.) Com-
munity volunteers perform a multiple of tasks, but the one most frequently
cited is their provision of direct personal contact, which an offender

can perceive as caring but undemanding. One author characterizes
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the situation this way: "As a friend, but a disinterested friend (he has
no 'angle,' no axe to grind, no power over his 'client'), the volunteer
can provide a kind of support and give a kind of advice that neither the

parole officer nor the inmate's relatives can give.“47

Another author
makes a much stronger comment:

...the increased use of lay volunteers by probation
departments throughout the country and the success claims
attributed to the "one-to-one" relationship with an un-
trained layman "who cares" suggests that professional train-
ing and expertise found in the best of our probation officers
may be unnecessary or superfluous..../Itis/ also possible
that the mere threat of jajl...is as effective a deterrent
to the defendant, and as "rehabilitative" a force, as the
"services and supervision" given by the probation officer.

...no data that contradicts this hypothesis./48/
One can but suspect the statement to be hyperbole; but one might also con-
jecture that the statement gives voice to a charge that professionals in
the field expect, and yet feel threatened by because of the truth it
probably does contain--i.e., there are some things that a probation-parole
officer gives his time to that others who are not trained in probation-
parole work can do as well as or better than he. An articulated objection
to volunteers is that screening and training are essential, and both
ordinarily require that probation-parole manpower be diverted for the
task.49

The ABA and the Jaycees sponsor active volunteer programs in prisons
across the nation. "National Advisory Commission standards recommend that
the use of volunteers be expanded, and caution that they must be trained
and their services, coord1nated.5o North Carolina reports the use of
volunteers to assist both probationers and parolees,51 and they also note
significant gains from the process: it enlists community aid and support

[

for the offender and thus facilitates his reﬁntegration.°2 The significance
of that service is elaborated cogently in a statement by the Louisiana

Commission on Law Enforcement.
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It must be remembered that volunteers can con-
tribute much more than their services to correctional
programs. Many of those now working as volunteers are
"gatekeepers" in the community, persons who can help
offenders and ex-offenders secure jobs, schooling, and
recreation. Perhaps their greatest contribution to
corrections 1ies in demonstrating that offenders are
persons who can become useful contributors to the com-
munity, people with whom it is a satisfaction to work.
In summary, the volunteer can serve as a bridge between
corrections and the free community, a bridge which is
sorely needed./53/

Reprise

So it is: caseload size is not an independent variable; simply
adding probation-parole agents or subtracting probationers and parolees
is not 1ikely to be, in itself, effective or efficient. The ratio of
agents to offenders matters very liitle, unless, as a source quoted
earlier said, a probation-parole officer has so many cases that he has
no chance to impact any. But even that point goes without definition,
and one recalls the debate described in Chapter IX which questions the
efficacy of at least half of supervision's premise--i.e., that it can
prevent/deter overt criminal activity. If that function is impossible
or untenable, why should one chafe at not having time to try? Or, is
there perhaps always the belief that one could have succeeded had he
had more time? Then, again, it is 1ikely that, more than fime, he
needed access to more sources of assistance, a broader base from which
to recommend and to deliver services to the probationers and parolees
that constitute his caseload. This is a need more readily met--so long
as one can see beyond the tradition that makes of each probation-parole
agent the embodiment of the entire system for each of his probationers
and parolees. As he can tap whatever resources are available in the

community and Tobby for others, he can also supplement his skills and
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knowledge and complement the skills and knowledge of others by working
as a team member, by interacting with other Department of Corrections
personnel who knew his parolee first, by enlisting the aid of volunteers
who also have skills, interests and--yes--time, which develop further
the base from which he operates. For this agent from whom much is
demanded, much is possible.

Where against this background is Louisiana's Division of Probation
and Parole?

Let's Took first just at the numbers. While they do not define
the Division, they offer a sketch. The average workload for the Probation-
Parole Agent I's and II's is about 95 supervisees and five major investi-
gative reports per month. In ACA work units, that equals 120-4{95 x 1) +
{6 x BE). Probably this estimate is on the high side, because agents
have occasionally reported carrying 85 cases.

At the request of this staff the Division generated data regarding
how many agents would have to be added in order to meet the 50-man caseload
standard. The total number of agents that would have to be hired in order
to reach a 1:50 ratio is 208. A corollary to adding 208 agents would

be hiring 104 clerical personnel so that thatratio would remain 2:1. All

such agents would be hired at the Agent I level, as is required by depart-

mental guidelines and civil service job description. Even without considering

the salaries involved, the subject has the aura of science fiction. With
costs sketched in, the sense of unreality increases. The Probation-Parole
Agent I hires in at $729/month and earns $8,748/year. As the new Agent
I's come into the system, present Agent I's and II's will be promoted {six
Agent II's will be needed as Agent III's); with promotion goes salary in-

crease--$11,148/year for a beginning Agent III. Et cetera,'
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Much more practical for immediate consideration is the information
from Adult Services, Department of Corrections, that the Division's case-
Toad is increasing at the rate of 60 per month. Consequently, it was
explained, the Division needs seven more agents just to maintain the cur-
rent supervision load. Such an addition would require additional clerical
support staff as the ratio is already too small. When the legislature
funded positions for 35 new probation-parole agents in FY 1976-1977, it
did not budget for an increase in clerical personnel.

Does the Division of Probation-Parole need additional professional
personnel? Like so many other questions raised above, this one has no
single, simple answer. But the compiexity of the answer reflects a
number of viable options. Some number of parolees are retained on parole
year after year, in spite of satisfactory performance. One current option
which the Division and the Board of Parole cooperate in choosing is sus-
pension of supervision. From the Division's perspective, this is perhaps
equivalent to discharge: there is virtually no cost and certainly no
expenditure associated with a parolee's remaining nominally on parole.
(Frem the parolee's perspactive, the matter must seem quite different.
Based on his perspective and with regard to data cited earlier which
suggest significantly decreased risk of criminal behavior after two to

four years spent successfully on parole supervision, the staff repeats

its recommendation from the preceding chapter that the Board of Parole be‘

authorized to discharge an offender from parole before expiration of
the sentence given.) '

The other avenue by which to approach the question of personnel
and caseload is to investigate the Division's service delivery system.

Perhaps too many probationers and parolees are being retained within the
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system, but perhaps the professionals within the system are not inte-
grating newer and reportedly more effective ways of handling their
cases; perhaps they are not tapping other resources in the community and
in the corrections system itself in order to increase the range of
assistance offered to individuals assigned to their caseloads.

Of central importance in discussing caseload is some system of
classifying and assigning parolees to agents. Data indicate that classi-
fication of offenders is essential to more effective caseload management
and to an offender's increased chances of success. Nevertheless, cases
are apparently assigned randomly with concern for balanced numbers rather
that degrees of difficulty or common service needs. There have apparently
been attempts to make case assignments with a district's geography in
mind. Even this offers a savings of time, but turnover among cases
within a district makes this plan impractical so that not even a geographi-
cal basis of classification exists.

Volunteers from the community are another uninvestigated option for
impacting supervisees and lessening the number of tasks an agent faces.
Those agents in Louisiana's Division of Probation and Parole who Were
asked about the use of volunteers were overtly negative: volunteers would
take more time to train than they could free; they would not be dependable
because they would be just that--volunteers. More recently, however,
administrators in the Baton Rouge District have responded favorably to
projected implementation of a Volunteer Parolee Aide {VPA) project in
the district by the Young Lawyers Section of the Louisiana Bar Asscciation.
The initial phase of the planned project will involve a two-person staff

(provided by the Louisiana Bar Association) and about ten attorneys who
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will commit to participate in the program for at least a year.

An attorney will spend on the average of six to eight hours
each month with a newly released parolee, who is also a volunteer.

The program is based on the recognition that the attorney by virtue of
his profession is skilled and knowledgeable in ways helpful to a newly
released parolee: an attorney is used to listening; he deals regularly
with red tape and regulations; he knows about establishing credit; he
usually has experience counseling about family problems. Perhaps too
he has contacts in the community who can assist the parolee to get a
job. The program model forbids the attorney to act as advocate in
criminal matters but allows the attorney to decide the amount of legal
assistance he will provide in civil matters. Training also is included.

As suggested in the last chapter, the resource manager model
also awaits implementation, and allows an officer to be primarily a
referral agent instead of a one-man probation-parole service im-
pacts caseload. Nor has the Division sought to implement probation-
parole teams. While it boasts some specialists--usually experienced
agents who are assigned troublesome groups--teams of specialists who
supervise a large combined caseload are not currently a part of the
Division's services.

It appears that strong consideration should be given to introduc-
ing a management and transactual information systems capability to the
Division of Probation and Parole. Such a system would, in part, resolve
many questions relating to the efficient utilization of resources.
However, this action should be viewed very carefully in terms of the

high costs and mixed success experienced by other states. Also, the
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current ability of the Department of Corrections to utilize the sophis-
ticated procedures and outputs of such systems must be questioned.
Therefore, considerétions relating to Management Information Systems
(MIS) and Transactual Information Systems (TIS) programs must be as-
sociated with a strong commitment to staff training and a view toward
a multi-year effort involving the entire Department of Corrections
operation. Typically, the initial phase of such efforts would be a
feasibility study conducted by an outside consultant. However, care
must be taken to fully involve Department of Corrections staff at all

periods in the design of such systems.
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APPENDIX A

Sample Statement of Reasons for Parole Denial

After consideration of the circumstances of your
present offense, and in the absence of any statement by
the sentencing court tending to indicate the contrary,
the Board has concluded that there are certain punitive
and deterrent aspects to your sentence. In the absence
of any special or equitable circumstances or any affir-
mative evidence that you can avoid criminal behavior,
and since your minimum sentence has not yet expired,
the Board feels that the punitive and deterrent aspects
of your sentence have not been fulfilled and that,
therefore, your release would not be compatibie with
the community welfare.

After consideration of all records relevant to
your confinement, treatment and efforts toward self-
improvement while in the N.J. State Prison System, the
Board is unable to conclude that there is reasonable
probability that you will return to society without
violation of law.

The Board feels that you have had an excellent
institutional adjustment with the exception of your es-
cape from Leesburg in May of 1970. Your receipt of a
BED certificate is also noted, as is the fact that you
have served almost 8 years in prison.

The Board would note certain elements which
might be construed as "situational" in your murder of
a friend's wife with whom you were emotionally involved.
However, the Boaird finds strong indications of a long-
standing hostility to females in your history and a
potential for violent or aggressive reaction. These in-
dications include your attempted suicide in 1950, your
unstable marriages to three different women, your con-
tinuing projections of blame on them for marriage
failures, and the various reports of professional treat-
ment staff.

Moreover, your escape from prison, your prior
attempt at self-destruction, your reported excessive
use of alcohol and the circumstances of the present mur-
der, cause the Board concern that you still have the
potential to react to not unusuail situations where your
concepts of masculinity are threatened with impulsive
behavior.

There 1is nothing which affirmatively indicates
that you can refrain from serious aggression and parole
is therefore denied.
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LOUISIANA PAROLE BOARD DECISION FORM

Name Number

tnstitution

The Louisiana Board of Parole, after due consideration of all the facts in your case made the decision that you are

parole.

For the following reasons:

Serious Natwre of the Offense

Police and/or Juvenile Record

Prior Felony Conviction(s)

Previous Probation

w__ Parole Violator

Psychological and/or Psychiatric History

No Parole Plan

Crimes Committed While in the Institution

You will be given another hearing

.. Other

Institutional Disciplinary Reports

History of T:rug or Alcohel Abuse

Escape
Violation of Work Release Agreement
Additional Charges Pending

Law Enforcement and/or Judicial Official Object

Remarks

CF 14

Chairman

Date







APPENDIX C

Responses to Questionnaires on the
District Attorney's Role at Parole Release Hearings

The following is a summary of responses to a questionnaire addressed to
parole boards in 49 states regarding the board's policies on the role of
the district attorney at parole release hearings. Please note that the
responses of Georgia, Iowa, and New York were received after the comple-
tion of the text of the report but before this appendix was prepared.

The answers received from these three states do not alter the conclusions
drawn in the text. It is likely that additional responses will be re-
ceived from other states. Commission members who are interested in re-

ceiving a summary of any additional information received may contact the
staff.

Arkansas -- The Board has no objections to anyone attending parole hear-
ings. However, a form is sent to judges, sheriffs and prosecuting attor-
neys soliciting their recommendations on prospective parolees. The
implication is that this is the means generally used by prosecutors to
express their opinions.

California -~ The prosecutor is not allowed to appear at parole considera-
tion hearings. The Board notifies the sentencing judge, defense counsel,
the district attorney and the law enforcement agency that investigated

the case that the inmate will be considered for parole and requests any
comments.

Colorado -- Only the applicant, the parole division, institution staff
and the Board participate in the hearing, although it is open to the
public. This does not, however. exclude written or verbal input from
other sources before or after the hearing.

Connecticut -~ The parole hearings include only the prospective parolee,
members of the Board, and its secretary. The Chairman of the Board con-
ducts numerous pre-hearing conferences with attorneys, members of families
and other interested persons, and such conferences are available to pro-
secuting attorneys. However, the present Chairman indicated he remembered
very few such conferences in the past. ‘

Florida -- The Parole Commission makes the decision to grant or deny
parote on the basis of interviews conducted by its staff of hearing exam-
iners. Only the Commission staff is present when the decision is made,
but information received from court officials, attorneys, interested
citizens, institutional records, etc. is included in the parale file.

Georgia -- The Board does not conduct parole release hearings, but wel-
comes information from any source either by letter or personal visit.

In the rare cases when the Board considers paroling an inmate before the
time required for automatic initial consideration, the Board must notify
in writing the sentencing judge and district attorney and give them an
opportunity to express their views. After a tentative decision to grant
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parole to a felon with two or more prior felony convictions, it is Board
policy to notify the district attorney and give him an opportunity to ex-
press his views to the Board.

Jowa -- In Iowa, oral presentations regarding inmates or parolees are
heard only with the consent of the Board. Communications concerning in-
dividual inmates are included in the file and noted on the dockets cof
members of the Board.

Maine -- The Board has no policy per se regarding appearance of prosecu-
tors at parole violation hearings, but has only had two instances in the
past year. The Board welcomes any information, but would be very cautious
of prosecutors using the Board for political purposes. The Board's policy
is to notify the prisoner at least three working days before his hearing
of any witnesses appearing against him.

Massachusetts -- The prosecuting attorney plays no part in parole release

hearings, although he may ascertain an individual's eligibility date and

sommunicate with the Board in writing. The only exception to this practice
ithen the Board conducts pardon and commutation hearings (as advisor to

the Governor) and parole hearings for prisoners with 1ife sentences, when

the Board must conduct public proceedings and the district attorney must

be given notice of the hearing. Counsel is allowed only at these hearings.

Michigan -- Neither prosecutors nor counsel for parolees may appear at
parole hearings. Statutes provide for the presence of a representative
from the State Attorney General's Office at Lifer Law and Murder 1st
Degree public hearings.

Mississippi -- The Board has never had a request from a district attorney
to appear before it.

Montana -- Notifications are sent to county attorneys, but none has ever
appeared at a Board meeting.

Nevada ~-- There is no personal appearance by district attorneys although
the Board asks them and sentencing judges for their comments.

New Mexico -- Neither counsel for the applicant nor for the state is per-
mitted by the Board.

New York -~ The Board does not allow the prosecutor or the inmate's attor-

ney “to appear before the Board. A written opinion of the district attorney
is solicited.

~ North Dakota -- The Board has never had a district attorney appear against
one of the inmates at a hearing. The sentencing judge and district attorney
are notified and they can comment by letter on an inmate being considered.

Oklahoma -- There is no policy regarding appearances before the Board, but
only occasionally does a district attorney appear.
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Rhode Island -- The Board has a poticy against appearance by a prosecutor
at hearings.

South Carolina -- The Board has no policy against appearances of anyone
at hearings, but it is not the practice of the state's solicitors to
appear in any capacity. The solicitor is notified and may send in a
statement of his feelings about the parole.

Wisconsin ~- MNeither the district attorney nor counsel for the inmate is
present at release hearings. The district attorney and sentencing judge
are notified to allow them to express written opinions. ‘







=

APPENDIX D

Louisiana Board of P:role Guidelines

Has the inmate successfully completed work release?
If YES, parole; indicate your decision in III and STOP. If NO, continue,

Using the board rating for PRIOR CRIMINAL RECORD on the previous page,
locate the inmate's PRIOR CRIMINAL RECORD below:

NQ or MINQR PRIOR CRIMINAL RECORD

A. Was the inmate's offense so serious that you feel he should serve
more time solely for this reason?

B. Are there strong written law enforcement, judicial or other official
objections to his release at this time?

If either answer was YES, deny parole. If both answers were NU, parcle.

Indicate your decision in III and STOP.

SERIOUS PRIOR CRIMINAL RECORD

Is the inmate at his first parole hearing?
If YES, deny parole; indicate your decision in III and STOP.
If NO, continue.

SERIQUS AT SECOND AND LATER PAROLE HEARINGS or MODERATE PRIOR CRIMINAL RECORD

Please check ALL facctors YES or NO.

A. Do the following unfavorahle factors apply to the inmate?
1. PFectors related to the inmate's prior criminal record:

a. Pattern of violence against persons _

b. History of crimes related to drug or alcohol abuse

¢. Short time between convictions

d. Parole or probation vielation

2. Pactors related to the immediate crime:

a. His major role in the offense

b. Weapon involved

¢. Serious nature of the crime

3. Factors related to behavior in the institution:

a. Poor discipline (defined as one or more of the following
infraction combinations within the last year: one major
and one minor; 2 or more major; 3 or more minor)

b. Dne or more escapes within the last six months

c. Work release violation within the lasgt six months

4. PFactors related to the inmate personally:

a. Poor civilian work record and attitude coward work

b. Crime-oriented life style

c. History of psychological problems or recent unfavorable
psychological report

d. Nomadic, a drifter

5. Written law enforcement, judicial or other official objections

YES

If 5 checks or less in Section A were YES, parole; indicate your decision

in IIT and STOP. IF 6 or more checks in fection A were YES, continue.

NG
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B. Do the following favorable factors apply to the inmate?
1. TFactors related to behavior in the institution:
a. Successfully completed work or study proyram
b, Very good conduct
2. Factors related to the post-release situation:
a, Family is supportive
b. Community is supportive
c. Good work plan or job skill
d. Good parole plan
3. Inmate is likely to complete sentence if not paroled and needs
supervision

If 2 checks or less i1n Section B were YES, deny parole. If 3 or more
checks in B were YES, parole. Indicate your decision below.
Board decision: PAROLE DENY PAROLE

For a decision outside the quidelines, please indicate the reasons:

NERENE
NERENE

|
|




APPENDIX E

(IR0 0 l

Crofdelives fur Drelbae M biag (Adult Cres):
Averige Total Tine Soreed B fore Reliose (Incldiveg Juil Thue)

OFFENDVR CHARM SN0y SATIENT (FAVGRABLE)
FACTOGSCorR (000 1Y OF FAVOTNE
Offense Characteristics PALOLE Ci LU OME)
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APPENDIX F

Glossary

The following terms are used in this report. The definitions presented
reflect the usages suggested by the Dictionary of Criminal Justice Data
Terminology, First Edition 1976, U.S. Department of Justice.

abscond (corrections) - To depart from a geograph1ca1 area or jurisdic-

tion prescribed by the conditions of one's probat1on or parole, without
authorization.

adult - A person who is within the original jurisdiction of a criminal,
vather than a juvenile, court because his age at the time of an a]]eged
criminal act was above a statutorily specified T1imit.

arrest - Taking a person into custody by authority of law, for the pur-
pose of charging him with a criminal offense or for the purpose of ini-
tiating juvenile proceedings, terminating with the recording of a
specific offense.

caseload (corrections) - The total number of clients registered with a
correctional agency or agent during a specified time period, often di-
vided into active and inactive, or supervised and unsupervised, thus
distinguishing between clients with whon the agency maintains contact
and those with whom it does not.

client ~ A person receiving attention, supervision, or services from
agencies or individuals in the criminal justice system.

community facility - A correctional facility from which residents are
regularly permitted to depart, unaccompanied by any official, for the
purpose of daily use of community resources such as schools or treatment
programs, and seeking or holding employment.

community resources - The supply of public and private rehabilitative
services available to corrections clients within their area of residence.

community-based corrections ~ The provision of correctional services and
supervision to offenders in their general area of residence, rather than
in a centralized state facility. A community-based corrections system
utilizes local rehabilitative and custody resocurces.

confinement facility - A correctional facility from which the inmates
are not regularly permitted to depart each day unaccompanied.

convict -~ An adult who has been found guilty of a felony and who is con-
fined in a federal or state confinement facility.

conviction - A judgment of a court, based either on the verdict of a jury
or a judicial officer or on the guilty plea of the defendant, that the
defendant is guilty of the offense(s) for which he has been tried.

correctional agency - A federal, state, or local criminal justice agency,
under a single administrative authority. of which the principal functions
are the investigation, intake screening, supervision, custody, confine-
ment, or treatment of alleged or adjudicated adult offenders, delinquents,
or status offenders.
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correctional day program - A publicly financed and operated non-residential
educational or treatment program for persons required, by a judicial of-
ficer, to participate.

correctional facility - A building or part thereof, set of buildings, or
area enclosing a set of buildings or structures, operated by a government
agency for the custody and/or treatment of adjudicated, and committed
persons, or persons subject to criminal or juvenile justice proceedings.

correctional institution - A generic name proposed in this term1no]ogy for
those Tong-term adult confinement facilities often called "prisons,"
"federal or state correctional facilities," or "penitentiaries,” and ju-
venile confinement facilities called "training schools," "reformatories,"
"boys' ranches," and the Tike.

corrections - A generic term which includes all government agencies, fa-
cilities, programs, procedures, personne% and techanues, concerned with
the investigation, intake, custody, confinement, supervision, or treatment
of alleged or adjudicated adult offenders, delinquents, or status offenders.

crime - An act committed or omitted in viclation of a law forbidding or
commanding it for which an adult can be punished, upon conviction, by in-
carceration and other penalties or a corporation penalized, or for which
a juvenile can be brought under the jurisdiction of a juvenile court and
adjudicated a delinquent or transferred to adult court.

crime against person - A criminal offense involving physical injury (or
imminent threat of injury) to another human being. Crimes against person
include murder, assault, rape, robbery, arson, and kidnapping, among other
offenses.

crime against property - A criminal offense involving damage to, loss of,
or unauthorized use of property or other objects of value. Crimes against
property include theft, larceny, burglary, unauthorized use of a motor
vehicle, forgery, issuing bad checks, and possession of stolen property,
among others.

crime against statute - A criminal offense involving activity prohibited

by Taw, but without direct injury or threat to persons or property. Crimes
against statute include perjury, bribery, drug abuse, criminal activity

in drugs, and escape from custody, among other offenses.

criminal history record information - Informaticon collected by criminal
justice agencies on individuals, consisting of identifiable descriptions
and notations of arrests, detentions, indictments, informations or other
formal criminal charges, and any disposition(s) arising therefrom, sen-
tencing, correctional supervision, and release.

criminal justice agency - Any court with criminal jurisdiction and any
other government agency or subunit, which defends indigents, or of which
the principal functions or activities consist of the prevention, detection
and investigation of crime; the apprehension, detention and prosecution of
alleged offenders; the confinement or official correctional supervision of
accused or convicted persons, or the administrative or technical support
of the above functions.
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criminal justice system - A1l agencies and individuals that participate
in processing and supervising persons accused of or convicted of viaTa-
tions of the criminal laws. The "system" includes, but is not 1limited
to, law enforcement and police agencies, prosecutors and defense attor-
neys, courts, victims and witnesses, corrections agencies, public and
private rehabilitative agencies and defendants, clients, and offenders.
These elements of the "system" often operate very independently, without
mechanisms for assessing the effects of their actions upon other parts
of the "system".

‘diagnosis or classification center - A functional unit within a correc-
tional institution, or a separate facility, which holds persons held in
custody for the purpose of determining to which correctional facility
or program they should be committed.

diversion - The official halting or suspension, at any legally prescribed
processing point after a recorded justice system entry, of formal crimi-
nal or juvenile justice proceadings against an alleged offender, and re-
ferral of that person to a treatment or care program administered by a
non-justice agency, or a private agency, or no referral.

ex-offender -~ An offender who is no longer under the jurisdiction of any
criminal justice agency.

group_home - A non-confining residential facility for adjudicated adults

or juveniles, or those subject to criminal or juvenile proceedings, in-
tended to reproduce as closely as possible the circumstances of family
1ife, and at minimum providing access to community activities and resources.

halfway house - A non-confining re.idential facility for adjudicated adults
or juveniles, or those subject to criminal or juvenile proceedings, in-
tended to provide an alternative to confinement for persons not suitable
for probation, or needing a period of readjustment to the community after
confinement.

hearing - A proceeding in which arguments, witnesses, or evidence are
heard by a judicial officer or administrative bady.

institutional capacity - The officially stated number of inmates or resi-
dents which a correctional facility is designed to house, exclusive of
extraordinary arrangements to accommodate overcrowded conditions.

jail - A confinement facility usually administered by a local law enforce-
ment agency, intended for adults but sometimes also containing juveniles,
which holds persons detained pending adjudication and/or persons committed
after adjudication for sentences of a year or less.

jurisdiction - The territory, subject matter, or person over which lawful
authority may be exercised.

level of government - The federal, state, regional, or local county or
city Tocation of adninistrative and major funding responsibility of a
given agency.




offender syn criminal - An adult who has been convicted of a criminal of—
fense.

parole - The status of an offender conditionally released from a confine-
ment fac1l1ty prior to the expiration of his sentence, and placed under
the supervision of a parole agency.

parole agency - A correctional agency, which may or may not include a
parole authority, and of which the principal functions are the supervision
of adults or juveniles placed on parole.

parole authcity - A person or a correctional agency which has the authority
to release on parole adults or juveniles committed to confinement facilities,
to revoke parole, and to discharge from parole.

parole violation - An act or a failure to act by a parolee which does not
conform to the conditions of his parole.

parolee - A person who has been conditionally released from a correctional
institution prior to the expiration of his sentence, and placed under the
supervision of a parole agency.

population movement - Entries and exits of adjudicated persons, or persons
subject to judicial proceedings, into or from correctional facilities or
programs.

presentence report - The document resulting from an investigation under-
taken by a probation agency or other designated authority, at the request
of a criminal court, into the past behavior, family circumstances, and
personality of an adult who has been conficted of a crime, in order to as-
sist the court in determining the most appropriate sentence.

prior record - Criminal history record information concerning any law en-

forcemen*t, court or correctional proceedings that have occurred before the
current investigation of, or proceedings against, a person; or statistical
descriptions of the criminal histories of a set of persons.

prison ~ A confinement facility having custodi:T authority over adults
sentenced to confinement for more than a year.

prisoner - A person in custody in a confinement facility, or in the personal
custody of a criminal justice official while being transported to or between
confinement facilities.

prison (sentence) - The penalty of commitment to the jurisdiction of a
confinement facility system for adulis, of which the custodial authority
extends to persons sentenced to more than a year of confinement.

probation - The conditional freedom granted by a judicial officer to an
alleged offender, or adjudicated adult or juvenile, as long as the person
meets certain conditions of behavior.




probation agency syn probation department - A correctional agency of which
the principal functions are juvenile intake, the supervision of adults

and juveniles placed on probation status, and the investigation of adults
or juveniles for the purpose of preparing presentence or predisposition
reports to assist the court in determining the proper sentence or juvenile
court disposition.

probation officer - An employee of a probation agency whose primary duties
include one or more of the probation agency functions.

probation (sentence) - A court requirement that a person fulfill certain
conditions of behavior and accept the supervision of a probation agency,
usually in lieu of a sentence to confinement but sometimes including a
jail sentence.

probation violation - An act or a failure to act by a probationer which
does not conform to the conditions of his probation.

probationer - A person required by a court or probation agency to meet cer-
tain conditions of behavior, who may or may not be placed under the super-
vision of a probation agency.

recidivism - The repetition of criminal behavior; habitual criminality.

revocation - An administrative act performed by a parole authority remov-
ing a person from parole, or a judicial order by a court removing a person
from parole or probation, in response to a violation on the part of the
parolee or probationer.

revocation hearing - An administrative and/or judicial hearing on the ques-
tion of whether or not a person's probation or parole status should be
revoked.

sentence - The penalty imposed by a court upon a convicted person, or the
court decision to suspend imposition or execution of the penalty.

sentence, indeterminate - A statutory provision for a type of sentence to
imprisonment where, after the court has determined that the convicted per-
son shall be imprisoned, the exact length of imprisonment and parole super-
vision js afterwards fixed within statutory 1imits by a parole authority.

sentence, mandatory - A statutory requirement that a certain penalty shall
be imposed and executed upon certain convicted offenders.

sentence, suspended - The court decision postponing the pronouncing of
sentence upon a convicted person, or postponing the execution of a sentence
that has been pronounced by the court.

sentence--suspended execution - The court decision setting a penalty but
postponing its execution.

sentence--suspended imposition - The court decision postponing the setting
of a penalty.
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technical violation - The act of disregarding a specified rule or condition
of parole or probation that does not involve the conviction for a new crime.

time served - The total time spent in confinement by a convicted adult be-
Tore and after sentencing, or only the time spent in confinement after a
sentence of commitment to a confinement facility.

victim - A person who his suffered death, physical or mental suffering,
or loss of property, as the result of an actual or attempted criminal of-
fense committed by another person.
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