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1. Many countries, both developed and 6teveloping, are confronted with a crisis 
in the administration of justice. Not only do many jurisdictions register a 
significant and worrisome increase in serious crime, resulting in an overburdening 
of the criminal ,justice system and long crourt delays, but judicial rules and 
procedures have become more complex, more t;ime consuming and more ~ostly.. I-fi m~ny 
countries ,former confidence in official services is giving way to ('public )' 
expressions of doubt ~ hesits.tion and sometimes open dismay as the incidence of 
crime soars beyond the reach of traditional cont~ols. 

2. In some countries, the rise of' crime and the decreasing effectiveness of 
crime control have become larger national and pol~~ical issues. EVen in countries 
where there ~.vas little or no crime in the past, there is evidence of increasing 
deviance and criminality, and people everywhere are feeling the need to closely 
examine the kind of society that is emerging as urban growth and industrialization 
spread a disturbingly uniform culture. 1/ In short, the crininal justice system as 
an institution of social control in the-prevention of crime seems to be in 
jeopardy in many nations. Economic development, urbaniz~Ltionand ever-expanding 
industrialization ha'lre led to extensive changes in socia~ organization. Ina more 
indirect way, they have also led to changes in tb~ forms an'!, nature of social 

\ " -:-~~ 

control. " \ 
\i~\ ,,' 

3. Institutions of law and social control are among the more static ones in our 
societies and have 'therefore lagged far behind developments in social behaviour 
and attitudes and in the economic and political fields. Although there may well 
be general agreement on the definition of legal institutions, it is not always 
clear what is meant by social control. As here used, the term "social control" is 
concerned with the ordering of every form of human interaction. 

:./ 

4. Most frequently, s09\ial control, operates ioTithout the interference of a 
policeman or a judge or, ~indeed, of anyone who thinks of himself as applying 
social control. A joke, a shadow o~y.eJ;' a friend's face, a polite suggestion that 
one should ;J..ook for alternative V!J~,Ys of acting is, i,n most, social situations, 
SUfficient to keep human behavio~ within limits. Social control in such cases 
is a part of daily life and of the normal flow of interaction. In these cases, no 
specialists exist for controlling the behaviour of other people. (('The friend does 
not consider himself a policeman, nor is he considered such by others. The role 
of the pa'l"clUG is 'basically dissimilar to that of the judge, even though there are 
some in-!.eresting similarities beitw:een them. These informal types of relatiunships 
are a-!. the very core of social l:tf~, even in the most highly industrialized 
so~ieties in the world. 

5. Informal social controls are, hOViever, a.....--'~·--'l.ent on three primary conditions 
for their efficient functioning. First of alI-;~riis type of control can only,) 

1/ "New frontiers in international crime prevention", International Review of 
Criminal Policy, vol. 30 (1972) (United Nations pUblication, Sales No. E.73:'.IV.17), 
p. 3. 

l.~ ________________________________ ~ 
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\\ function efficiently ifth:e parties are in a situation where they spend a \' 
considerable amount of tiJ~ together. Ii' partners are not together, all the sma:!). 
cOl'rections and rewards buillt into daily life have no chance to operate. Secondly, 
informal ~ontrol is depend~nt on some~~d~gr~e of openness of ROIDmunication within 
the soc:i;q,l system. If partners do not know each other, they'- cannot evaluate each ' 
other's behaviour according to 1"heir frame of reference. LaSitly, informal control \ 
acquires significance only if the parties in question are concerned about ea.ch 
other and. about what they think and say. 

6. Informal social control, therefore, is characterized by a definable group of 
members and is designed to ensure observance of the behaviour prescribed by the 
general norms that are accepted for a given situation. In individual cases, it 
functions essentially in a flexible and variable manner, and does so rapidly, 
inexpensively and directly. Many effective informal cont.rols have disappeared from 
societies that are industrialized or in the process of industrialization, mainly 
because of the social differentiation that is a consequence of membership in 
different social groups that are centred on the family, employment, rel':,gion, 
clubs and other peer associations. In such societies there is less social 
visibility, less accountability and. a low degree of interdependence. 

7. Although some forms of informal controls will remain in force in any kind of 
society, formal institutions have taken over an increasing share of social control, 

'.j particularly in the prevention of crime. Formal. controls lack individualizing 
traits; they are notc/only formal but .also impersonal. Their methods for. solving 
problems are impersonalized because they are based on legalized systems of norms 
or on patterns that are regarded as acceptable ;:by vast groups of people, at the 
expense of individual differences. Notwithstanding many positive effects, the 
quantitative growth of society and the processes of urbanization, industrialization, 
centralization and professionalization create situations where members of social 
groups not only are unacquainted with each other but can avail themselves of 
convenient shields to escape from the control of some of the basic groups that 
still seek to influence the individual through the use of informal social. control. 

8. Social control in the pre¥ention of crime refers more particularly to social 
processes and structures that tend to prevent or reduce crime. It also refers to 
anything that people regard as "doing something about deviance li

, vThatever that 
"something" may be. It may inVOlve, for example, special prevention" deterrence, 
reform,vengeance, justice, reparation, compensation or the moral enhancement of 
the victim. 2/ -

9. c The level of contro'l, be it high or low, is determined by the types and 
forms of social relationships that exist among the individuals constituting a 

'particular society, as well as by their effectiveness in inducing people to follow 
prescribed patterns of behaviour. Control is maintained through the rewards and 

2/ Albert K. Cohen, Deviance and .control (Englewood Cliffs, New Jersey, 
Prentice-Hall, 1966), p. 39 • 

----------

/ ... 
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punishments that are built into every relationship, and are evident in such matters 
as the conferring and withholding of esteem, the sanctions of gossip~ and the 
econ0mic and moral pressures that underlie behavioural patterns. The law and law 
enforcement agencies, important though they are, appea! puny in comparison to 
the extensiveness and intricacy of these other modes o'f regulating behaviour. ~ 

10. The communities with the most effective level of social control are normally 
small, homogenous and s~able, and are frequ~ntly indigenous societies in developing 
countries or in the more remote villages of industrial nations. In such 
communities, social order is maintained to a very large extent by informal controls, 
and there is little need to resort to such formal controls as legislation or the 
full-time appointment of citizens to carry out It'1;W enforcement duties. Most triba: 
societies have no police forces, prisons, or mental hospitals. ~hey are smal: 
eriough to be able to control and care for their own deviants. 4/ The order:iness 
of the small homogenous society is not simply a matter of economics and soc:'al 
organization. Such a society? like any other, has its moral bases • 

11. As societies become developed and socially differentiated and as the pro":;>lem 
of maintaining order increases, they tend to adopt such formal controls as codes, 
police, courts and a; central authority. This does not mean tha~t informal control 

I disappears cOmpletely. In many urban residential neighbourhoods, there is If very 
real sense of c01llID.unity even when the informal social controls that are in 
operation are ,iess extensive than tho.se of villages. 

, " \1 

12. The composition and the function of criminal justice systems differ f~om 
country to country, but most systems have a law enforcement agency, a prosecutor's 
office, a judicial system and a correctional department, and social control o~ 
criminal behaviour as defined by the legislature is considered to be the chie~ 
task of the administration of criminal justice. Some systems are more legalistic 
and formal than others, and in some countries the community may have a larger 
impact on the administration of justice and may be more involved in it than is the 
case in other countries. This working paper will focus on the criminal justice 

.' system and its role as one of the institutions of social control in the prevention 
of crime. It will e~amine criminal legislation and judici~ procedures not as 
separate and independent agencies of 'social control, but rather as crucial 
components of the cri~inal justice system and as supplements or replacements of 
informal social control methods. 

13. The importance of criminal legislation is manifold. It reflects the history 
and precedent of the penal system as an instrument of social control. The, 
desirable changes and improvements in the methods used for the p~e'!ention of crime 
will require legislative action, and it is therefore essential to examine the 
legislative process. In this regard, it is valid to ask who is the legislator, 
what influences legislation, and how does the legislator evaluate his own efforts? 

3/ Michael Banton, "Law enforcement and 'Social control", Sociology of Law, 
Vi1helm Aubert, ed. (New York, Penguin B00ks, 1973), pp. 127-128. 

lJj Ibid., p. 128. 
,~ 

/ ... 
\.': . 
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The scope of judicial procedures commences at the moment an alleged viola~'or of 
the law comes into contact 'with the police and ends only when he has exhau.,'sted the 
last of his possible recourses. It alsp includes prosecutorial and judiciJ~~ 
discretion and the decision-making proci~ss.--.c'l! 

~:; 

14'. Domestic legislation and the natur'e and intensity of crl.Sl.s areas may vary 
" 'considerably, especia11:r in the field of judicial procedure. Overcrowded je,ils 

and long court delays due to extensive use of pre-trial detention are a problem 
shared by many but by no means all countries. This holq!;j equally true for the 
misuse of p~osecutorial and judicial discretion and the disparities in sentencing 
procedures. Although the more technical procedural aspec'bs are among the common 
problems sharedb~r most countries, they may require solutions that differ according 
to the stage of domestic legal development or the prevailing ideologi@s in given 
countries. Problems ofthi~cnature may involve such procedural aspects as those 
that may arise in connexion with the functioning of the pre-trial release system, 
the complexity of evidentiary rules, the need for a jury system, the pros and 
contras of plea negotiation, the framing and adjustment of charges, the provision 
of legal safeguards for the acc.used, including legal aid for the indigent offender, 
and the lack of adequate sanctioning alternatives. 

15. In addition to procedural difficulties~ many countries complain about the, 
poor training and the shortage of law enforcement and judicial personnel. Rather 
tharl focu$ing on specific weaknf§ssefl and Short-comings of criminal legislation ana.' 
judicial~llocedures or on potential remed.ies, this worl\:ing paper J?resents a broad 
a~d cri~i&al examination 9f the relationship between crime and it~ social control. 

,'16. A realistic evalua.tion of the functioning of the criminal justice system a.s 
a whole and of its individual components has to be preceded by an assessment of 
the nature and scope of the crime problem with which the system must deal.' The 
imp~ct of crime on society can only be measured, however, in comparison with other 
social problems such as non-criminal fot'ms of deviant behaviour, poverty, 
~nemployment, ~alnutrition, housing, public health, the pr.ovision of care for the 
old and ag~d, pollution, natural disasters and civil unrest. 

17. It is, in other words, of great importance to distinguish why and how certain 
forms of behaviour have been singled out by society for solution through the 
application of criminal laws. The criteria used for selecting certain types of 
behaviour patterns and groups of persons as potential criminal offenders deserve 
critical discussion. The answers to such questions may, of course, vary among 
,cultures; and within cultures, they may vary in time. This approach represents a 
relatively new movement in ucriminology that seeks to de-emphasize the importance 
of the study of the individual offender and to avoid often fruitless research into 
the caUses of crime. Iti. this new approach the focus is on the role of society 
and its legal institutions i& generating and maintaining forms of crime. and thus 
singling out certain deviants as criminal offenders who are to be subjected to 
the formal control of the law. 

18. Owing, inter alia, to the results of recent studies on deviance and on hidden 
criminality, which will be discussed below, students of the behavioural sciences 

() 
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andot the sociology .of law have turned their attention towards the study of such 
systems of control as the police, the courts, legisl~tors, public attitudes arid the 
selection of certain groups of individuals as officially labelled criminals. 5/ 
Research on the selection proQess within the criminal justice system constantly 
demonstrates that certain groups and certain classes of persons are over­
represented while others. are und.er-represented in the criminal justice system. The 
large majority of persons caught up in the system are almost invariably the poor, 
the weak, m~mbers of minority groups, immigrants, foreigners, persons of 'low 
intelligence a..nd others who are in some way at a social disadvantage. 6/ 

19. The supporters of this movement, which is new in criminology but old in social 
studies, are of the opinion that each society organizes :i.tself for the protection 
ot a dominant group and is often insensitive to the needs of socially inferior or 
disadvantaged groups. 7/ In this view, law reform is seen only as a measure to 
adapt the legal system-to the problems generated by the more general social and 
economic structure, and accordingly, an engineered and managed criminal justice 
system becomes a more effective method of dealing with threats to the existing 
order. 8/ In the light of this int~ractionist approach, it seems relevant to 
consider what is defined and legislated as criminal behaviour by GovernmentE/in 
different political and socio-economic systems and how such legislation is 
imple:uented and enforced. 

20. Such an approach evokes questions about the legislative process, about the 
use of discretioJ:l'.at all enforcement and procedural levels, and about the control 
of the criminal justice system.' To what extent are the legislator and the judge, 
who make the most important decisions within the criminal justice system, 
influenced by the attitude of the public and of representatives of other components 
of the criminal justice system? Finally, it must be asked: To what extent ~;s the 
formal and conventional criminal justice system that currently functions in most 
states the 'optimal instrument for the prevention or control of those forms of 
behaviour that have been defined as crime by the very same system? What seems 
needed, then, is a re-examination of the whole system of criminal justice, within 
the total context of national and international social policy. This re ... examination 
should be undertaken from both the historical and the comparative perspective. 
Both of these perspectives teach us that current methods of dealing with deviancy 
certainly are neither~xclusive nor unique. 

21 1, In particular, consideration must be given to other kinds of informal and 
fOl'mal social control that may ccntribute to the effectiveness of the 

Ii 
5/ Eugene Doleschal~ "Hidden crime", Crime and Delinquency Literature, vol. 2, 

,No. 5-(New Jersey, United States of America, National Council on Crime and 
\i Delinquency, October 1970). 
l' 

6/ Eugene Doleschal and Nora Klapmuts, "Toward a new criminology", Crime 1 
'and Delinquency Literature, vol~ 5, No. 4 (New Jersey, United States of America, 
National Council on Crime ar.d Delinquency, December 1973)., 

7/ Richard Quinney, Critique of Legal Order: Crime Control in Capitalistic 
Societ.v (Waltham, Mass., Little, Brown and Co., 1974), p. 16. 0 

§j Ibid., p. 17. / ... 
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administration of c:dmint!11 justice. In particular, attention will be given 
to those countries m!' con\unurlities that still maintain intact large parts of their 
informal social contr,lol s\,ystems. Such communities should be encouraged as much as 
possible to retain thi!!3se :informal controls, or variations of them, for the 
prevention and contro,). of crime in changing urbanized settings. The countries that 

- no longer rely on the:\3e informal control systems" are urged to learn from the 
experiences of those (1,:oun:1bries that use them, and to revitalize and adapt them for 
their community progr~\\XIlIlle\\~. 

!/ 
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22. As an institution of social control in the prevention of crimp" the criminal 
1-" justice system has been seriously challenged 'in many countries. Although countries 

in all regions are highly concerned with their domestic situation, it appears that 
in countries with a relatively lenient penal system and with a political system and 
climate offering fairly wi.de protecti.on to defends.nts, cd ticism of the penal law' 
is more widespread than in countries with more repressive and more traditional 
approaches. It seems that it is not the absolute invalidity of the penal system 
that matters, but rather its relative shortcomings when compared witb the standards 
and values of other societies. The increasing accpmulation of empirical research 
data and the theoretical reflections of social, behavioural and judic~al scientists 
have caused operators of penal systems to begin to recognize the many weaknesses of 
these systems. 9/ 

23. In many places ~ there is a growing cred/bili ty gap between the public and the 
criminal justice system. In some countries, only a minute fraction of the pe:rsons 
initially arrested are ultimately convicted, and in most instances, no dt;l,ta arE! 
available on the disposition of the remainder of cases (A/9032, para. 50). In the 
course of the regional preparatory meetings for the Fifth United Nations Congress 
on the Prevention of Crime and the Treatment of Offenders it was found tha~many 
countries in Asia were having pl"oblems in adjusting to the criIllinal codes that had 
been imposed upon them by colonial administrations. Several Asian representatives 
drew attention to the need for local boards, councils or tribuna+s in their 
countries and for flexibility in the lo,cal application of the absolute or technical 
requirements of the criminal justice administration. 

2t~. Another complaint. was that in developing countries mos1,( iegislators actually 
knew little and sometimes nothing about the deep-rooted traQitions and the values 
of the local societies for which they were legislating. As a consequence, although 
they could competently legislate for general offences 'like murder, robbery or the 
damaging of property, which in one form or another were considered crimes in any' 
society, they were not competent to do so with regard to local mores and traditio~lS 
and should, therefore, delegate their legislative authority to local communities. 

25. Yet another problem for Asian societies was the inability of poor people to 
cope with the ever-increasing costs of legal services ,which mad.e it more difficult 
fo:' them to obtain substantial justice. The Indonesian Government had attempted to 
co'mteract this situation by establishing at the Universities consultative bureaus 
wb:re a form of legal aid was provided for persons who could not otherwise afford 
lawyers (A/CONF.56/BP/l - Asia, para. 19). /) 

26. The representatives of several Latin American countries expressed great concern 
about the lack of judicial personnel and the need for specialized" judges, and many 

21 C. I. Dessaur, "Introduction and definition of the problem", Abstracts on 
Criminology and~Penology, vol. 12, No.4 (July/August 1972), p. 391. 

/ ... o 



1.1 

A/CO!5lF.56/4 
English 
Fage 10 \' 

referred to the prevalence of off:i.cial corruption in the region as a major 
impediment to the administration of effegtive and popular justice 
(A/CONF. 56/BP /2 - Latin America, paras. 35 and 36). 

27. In disc~ssing the relevance and usefulness of the present laws and the 
performance of the judicial system in their region, the participants in the African 
regional preparatory meeting for ~he Fifth Congress were of the view that the 
system had been designed primarily to serve the needs of the colonial period and 
that it was too slow and cumbersome to fUnction adeQuately under the impact of 
expanding economic and social activities. This made not only for an inefficient, 
but in many cases, for an illhum~e system as well. The participants were of the 
opinion that, ideally, every accused person should enjoy the right t(:> connsel not 
only at trial but also during the pre-trial proceedingB. This, however, raised the 
issu~~ of ineCJ.uality 'in obtaining legal aid for accuse'a persons when such aid 
depended on their status or economic situation. The view was strongly expressed 
that Governments or bar associations should create public defender or legal aid 
systems. 

28. Recognizing the cr~s~s dimensions of current criminal justice operations, some 
countrie~ had already instituted independent committees to review and mon:!~tor the 
functioning of the legal system, including the police (A/CONF.56/BP/4 - Africa, 
pli\ras. 19, 20 and 21). In order to eliminate extended court delays, one West ,.:" 
African cQuntry had modified. its criminal procedures bt abolishing ju:ry trial for' 
all orimes other than those punishable by death and by also abolishing the 
voir dire procedure. "\ 

',1'1 

29. At the European regional meeting, a number of representatives thought it of 
the utmost importance to seek alternatives to criminal court trials and imprisonment 
whereby the disposition of mapy' calSes out of court v10uld be facilitated. It was 
their view that the great problem posed by overcrowded oourt calendars ana 
overcrowded prisons makes it imperative to consider, at both the national and the 

" international levels, social alternatives to the established legal and penal 
systems. The partioipants in this meeting also stressed the fact that the abuses 
of discretion that flow from the impossible burden now imposed on some components 
of the criminal justice system led to injustices in the practical application of a 
system that was otherwise just. It was also suggested that economic and social 
measures leading to the reduction of crime should be accompanied by a~propriate 
educationa1:'11 cultural and legislative measures (A/CONF.56!BP/3 - Europe, para. 11). 

30 • 'Participants in a meeting representing AustraJ,Ja. and countries of the South 
Pacific region observed that most countries were confronted with the CJ.uestion of 
long delays in judicial administration. It seemed that there were few answers to 
this vroblem that -w;.ould not, at the same time, limit or prejudice the rights of' the 
defend.ant or the accused in some Way ~ It was thought that greater attention should 
be given to 'this problem of delay in j\\stice and that measures should be taken to 
streamline the courts =' providing more of them '\>there necessary, dispensing wi'th 

\.1 
/ ... 
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preliminary hearings (or at least giving the offender the option of dispensing with 
them) and improving the general management of court business. 10/ 

31. In addition to the situations of stress with which domestic criminal justice 
systems must deal at the national level, they are also faced with problems of 
transnational crimes, which are increasing both in number and in boldness. The 
si tuation regarding the prevention and con:trol of transnational and international 
crime is still relatively unexplored and presents the professional in this field 
with new frontiers for investigation. AS'in so many other areas, the need is 
urgent and the problem becomes more intractable with eve~J year of delay in truting 
appropriate governmental, action. 11/ 

32. One of' the worrisome problems inherent in transna.tional and international crime 
is that of the fugitive offender. It has been recognized in African countries that 
there is a neeo, for effect:i, ve extradition procedures. 12/ The Organi zation of 
African Unii;y has drafifed a. convention on extradition,-but it has not yet been 
implemented. 

33. Much the SISIlle could be said regarding the progressive expansion of organized 
crime. Organized crime has become a feature of developed countries and manages 
50m,~how to surviV'e the intermittent drives to eliminate it from society. Powerfully 
ol"g~nized, well i'inanced,supported by sophist:t.cated legal f,).dviceandtrequently 

(llb:tl,tically oriented, this type of inte1'nat~bnalized 9rime"represents S, dangerous 
new struc:ture in our societies. It is able to terroriz~ wittlesses and is counter­
po~.'sed to outwit or fight the established forms of' crime control. 13/ The 
established approaches of legislation to the control of crime are designed tCf 
com'bat the individual law-preruter and are therefore usually i:na.q.equate to deal with 
collective illegalities ortois kind, whose sheer scale Of Qi:,perations places them 
beyond the reach of local and national controls. The understanding and control of 
the ne"T collective and organized forms of' illegality is a new and difficult task " 
for crime prevention. 14/ \) 

(_\ 'v
J 

\ c: ' 
34. Lihe organized crime, corruption i~ another widespreaa:~'Pneh9menon that blocks 
the effective functioning of the criminal justice system. In one country, an entire 

", '\ ') 

panel of supreme court judges was dismissed because of corruption. ~his seems to be 

10/ "Draft report of the United Nations Regional Preparatory Meeting of E:x.perts 
on th;-Prevention of Crime and the Treatment of Offenders for the Australian and 
South Pacific Region" (Canberra, Australia, January 1975), pp. 14-15. 

11/ "Neif frontiers in international crime prevention", International Review of 
C:rimiiiB:"l Policy, vol. 30 (1972) (United Nations publication, Sales No. E.73.IV.17), 
p. 5· \~;9 

12/ The problem of fugitive offenders and the need for extradition laws w~s 
also discussed at the United Nations Conference for Collaboration in" Cl'ime Prevention 
in the Commonwealth Caribbean, held in Kingston, Jamaica, 5-11 January 1975. 

13/ "New frontiers in international crime prevention", International Review 
of Criminal PolicY, vol. 30 (1972) (United Natibds publication, Sales 
No. E.73.IV.17), p. 5. 

\\ 

14/ Ibid., p. 5. --
n 
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symptomatic'" of th,e extensive corruption existing in the legal systems and judicial 
administrations of several regions (A!CONF.56/BP/2 - Latin America, para,. 36). 
Corruption is a significant eleme~c in the life of both developed and developing 
countries and is a crucial matter ~n itself as well as in its generally 

G demoralizing effects on all social, economic and political relations. It is 
extraordinarily 'Widespread, and thus introduces an element of uncertainty into all 
p]~nning and plan fulfi~ent. The widespread awareness among ordinary people of 
corruption in the crilninal justic system tend$ to dampen their efforts towards 
aohieving national unity. In particular, it decreases respect for and allegiance 
to Gover:nttlents and endangers political stability. 12./ (\ 

35. Most criminal justice systems are equipped, though poorly, to cope 'Hi th 
"ordinary-It crime and even with aberrational violent conduct. Bl.l.t legislation and 
law enfqrcement in most countries are as yet ne~ther adequ~tely d~signed nor 
suitably instructed to cope with international crime, organized crime, corruption, 
vThite collar crime and corporate crime. In general, it can be said that ·there is 
growing recognition, not only runong the public but also among the differenct 
branches of the legal profession and policy makers, that in many inst ces the 
adminis·tration of justice does not live up to its task of preventing a.nd 
controlling crime e,nd protecting society. ' 

36. This recognition is particularly acute wher~""er the media have devo'bed an 
inordinate amount of attention to crime, criminals and the weaknesses of the 
system. Indeed, such excessive pUblicity has sometimes led tn conflicts bet1.reen: 
the, media and the administration of justice. In some Asian countries, for exampl$~ 
concern has been expresse'd about the interrelation between the mass media and 
judicial procedures. Fair trial and due process might be Jeopardized wheI'e, due to 
over-emphasis on publicity, a trial might become a forum for political prortest and 
eXhibitionism (A!CONF.56!BP!1 - Asia, para. ~O). 

") 

37. In the meantime, peoples allover the 'World are demanding a better quality of 
liVing ~ greater protection of their lives and' property, more criminal laws and 
harsher treatment for offendel's. It seem~ indeed that the existence of crime, the 
wide 9,iscussion of crime 1 the reports of crime and the fear of crime have eroded 
the'liasic quality of life of many people and,haV"e distorted the perspective in 
which the purposes and functioning of the cl'l.minal justice system should be 
viewed. 1§1 

121 Gunnar Myrdal, Against the stream (New ¥ork, Vintage Books~ 1973), p. 117. 

16/ Richard Harris, The Fear of Crime (New York, Frederick A. Praeger, 1969), 
p. 17. 
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II. THE CRIMINAL JUSTIClTI SYSTEM AS A JiVWTUAL PHENOMENON 

38. The initia.l method for analyzing a crisis situation 'in a given system is to" 
question the mandates of that system, and to examine how these mandates are being 
met. In the case of the administration of ~ill:'iminal justice, this would mean a " 
re-examination of the goals and tasks of the criminal justice system. Are these 
goals and tasks realistic? What are the ways and means of fulfilling these 
obligations! and to what extent are they being fulfilled? A furtner method of 
analysis consists or the screening for unintentional negative side-effects. A 
third approach examines the element of control that is exercised over and within 
the criminal justice system. Who is in command, and how is con'brol delegated? 
This, in turn, leads to questions about the structure of the system itself: Do~s 
it functidn as a system, 'and how al~ its components interrelate~ 

A. Assumptio!!.§.....and expectations 

39. Legislators, judicial decision makers and policy makers have certain 
assumptions and expectations regarding the gCills, aims and effectiveness of the 
criminal justice system. T,hus, the system is expected to make laws and to enforce 
them, to reduce and prevent crime, to protect society, to treat all people eqllcl):lly, 
to process defendants justly and to rehabilitate offenders. It is supposed to do 
all this with~J. minimum of expenditure. It appears, though, that.;in many places in 
the world the criminal laws are rather arbi~rarily written and arbitrarily enforced; 
consequently, many people do not feel protected at all, and members of disadvantaged 
groups are over-represented as "consumers" o~ the criminal justice system and under­
represented as functionaries within the sysY'~m. It also appel's that while the rate 
of crime increases, most, offenders simp~V'jti.re not being reha.bili tated~ 

40. Some of the explanations and answers to this anomaly are provided by the 
improved statistical reporting methods that have come into Use and the new 
orientation in sociological and criminological research. While many criminologists 
today are still preoccu~ied with such traditional concerns as the characteristics, 
classifics;binn and treatment of the offender, a new movement ::tn criminology draws on 
the findiflgs of studies of "hidden crime" and of research on the selection of 
offenders for punishment. 17/ The branch of sociology that has most profoundly 
influenced critical reflection among scholars of criminal law is undoubtedly the 
one that deals with deviant behaviour. This discipline was the first to entertain 
the notion that all human beings are deviant, in the sense that all individuals take 
part in one or several subculture8 or, non-dominant systems of standards and values, 
which are at :odds with values of the dominant culture. 

41. The 10gicaJ. implication of this notion is 
more suitable targets of penal law enforcement 
that this situation varies from place to place 

that some subcultures are obviously 
than others, always bearing in mind 
and from time to time and that such 

o 

111 Eugene Doleschal and Nora Klapmuts, "Toward a new criminology", £.time and 
Delinquency Literature, vol. 5, No. 4 (New Jersey , United. Sta.tes of America, 
National Council on ,Crime and Delinquency, December 1973), p. 11. 0 ' 
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a presumptio~ is at variance with the dominant proposition that all individuals 
should be regarded as equal under the law. 18/ Just as the study of deviant 
behaviour has led to and has emphasized the process of defining deviance, the study 
of criminal behaviour has ultimately progressed to an examination of the definition 
'of criminality and the labelling of criminals. Most studies of hidden delinquency 
have examined the relationship of social class to crime and delinquency. While the 
evidence is contradictory, some of the more recent studies have come to the 
conclusion that persons of all classes commit crimes and that no social class is 
responsible for a disproportionate share of the crimes committed, although the (\ 
types of crime committed, may vary/according to social class and, therefore, 
according to opporhunityii 

, .J 

42. Twod~fferent strategies have been used in attempts to assess the volume or 
the number of unreported and unsolved crimes (the "dark figure"): (a) self-report 
or hidden delinquency stuQ.ies, which use the method of questioning a representative 
group in the general research population about the delinq:uent acts they he.ve . 
committed and whether these have led to a court appearance or not; and (b) victim 
survey, or victimization studies to determine whether citizens have been victims of 
urime. 19/ Both kinds of research rtave, among other results, reaffirmed earlier 
findingsand surmises that the "da.rk figure" of crime is much larger than the 
figure for reported crime. They have demonstrated also that crime and delinquency 
do not vary significantly from one social group to another even though the vast 
majority of irooates of correctional institutions come from the lower social strata. 
Such findings have led criminologists to take a closer look at the way in which 
offenders are selected for arrest, prosecution and punishment. 

43. Much harm has been done through a popular but false belief that every criminal 
is a sick person and that each criminal act committed is the outcome of some 
persona.l disturbance or maladjustment. Recent studies concerning hidden criminality 
have done much to correct our false picture in this regard. They have shown that 
it ma,y be perfectly normal to commit crimes and that almost everybody commits crimes 
at Qne time or another, at least during a certain age period. 20/ Earlier 
criminological stUdies had consistently introduced a distortionof th\'e true 
si t'uation because their emphasis was on those offenders who were caught and 
punished. The offenders most available for study aI'e, after all, the persistent 
cri,minal failures who may have little in common with the able and successful 

18/ C. I. Dessaur, "Introduction and Definition 'of the Problem", Abstracts on 
Criminology- and PeI),olop;y, vol. 12, No. 4 (J,uly I;}ugust 1972), p. 393. 

19/ Roger Hood and Richa.rd Sparks, Key Issues in Criminology (New York, 
MqGraw-Hill, 1971), pp. 13~14. The two main empirical i$sues of such stUdies are 
(a) how much crime of various kinds is there, and what lsthe relationship between 
the reported or known crime andtbe unreported behaviour? and (b) who are the 
criminals and. what is the difference between those offi(~ially known and those 
hidden in conventional, soc1ety? 

20/ Eugene Doleschal, "Hidden crime"" Crim,e and Delinquency Literature, vol. 2, 
No.5 (New Jersey, United States of America, National Cotmcil on C:r:~.ime and 
Delinquency, October 1970), p. 566. . 
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professional criminal. 21/ As one expert has stated, it i$ becoming increasingly 
clear that most criminals are created through a process of discriminatory selection, 
ostracism, stigmatization and dehumanizing punishment. 22/ 

B. Negative effects of the criminal justice system 

44. The results of the recent studies mentioned in the preceding paragraph point 
directly to some negative effects that the administration of justice was neither 
designed to entail nor assumed to have. The unique aspect of criminal .1avT is that 
it imposes sanctions that cause suffering to offenders, whether for purpos~s of 
retribution, incapacitation, rehabilitation, or general or special prevention •. 
However, .recent research on the fUnctioning of the criminal justice system and on 
its effects has demonstrated some other negative effects of the system that thus 
far either have not been recognized or have been under-estimated and that affect 
not only the individual criminal but society as a whole. 

45. As a consequence, the criminal justice system may be adding to the social 
injustices that already exist. The judicial system, rather than ensuring special 
prevention, may well foster criminogenic effects, not only through so-called 
"contamination" in prisons and other institutions, but also through the reactions of 
society to the released prisoner, who is often stigmatized for life as a result of 
what may have been a first and often relatively minor offence. g]j Decision makers 
frequently underestimate the impact of the criminal process and the intensity of 
the negative consequences of the penal stigma on the individUal and on his 
environment. This negative effect may actually aggravate the conditions that may 
have contributed to his fo~er criminal behaviour. Moreover, the impact of certain 
penal sanctions, particularly deprivation of liberty, may actually reduce the 
individUal's capacity to readapt himself to a free society. 

46. Bec,ause of the fact that nearly everywhere in the world the weale and the 
particularly vulnerable groups are over-represented as offenders in the criminal 
justice system, the negative social consequences to these groups are totally 
disproportionate to the objective differences in the social behaviour of various 
groups wi thin "the general popUlation. This also means that the poorest and leas'b 
privileged groups in society bear a disproportionate share of the socio-economic 
cost of the system. 

21/ Eugene Dolesnhal and Nora Kle.pmuts, "Toward a new criminologyll, Crime and 
Delinquency Literatur~, vol. 5, No.4, (New Jersey, United states of America, 
National Council on Crime and Delinqu~ncy, December 1973), p. 10. 

22/ Berl Kutchinsky, "Report to the Council of Europe, Ninth Conference of 
Directors of Criminological Research Institutes", Perception of Dev~.ance and 
Criminality (Strasbourg, 1971), ~p. 75 .... 79. i, 

23/ See, for example, S. Giora 8hoham, Society and the Absurd (New York, 
Springer Publishing Company, 1974), pp. 157-172. 

(' .,1 

... / ... 



o 

A/CONF.56/4 
English . 
Fage 16 I! 

C. Who controls the criminal ,justice system'? 

47. II In view of the fact that certain aspects of the criminal justice system' 
involye the distribution of suffering, it is of extreme importance that the system 
be properly controlled. T~e persons or authorities that control the system differ 
from country. to country. There is usually a considerable degree of government 
control; which is delegated, in the first place, to the legislature and the 
judiciary, and in the second place, to the chief prosecutor's ,.office and to the 
police. Nevertheless, it is valid to ask what guidelines, priorities and controls 
are in force with respect to the sUbsystems. lihat regulations do law enforcement 

" agencies have to direct them in their choice regarding which laws to enforce, 'What 
crimes to investigate, and whom to arrest? The structure of the criminal justice 

I system, especially in developed countrie~ is an enOT;mOUS complex of operations 
that might be described as a system of agents and agencies of social cont:t'ol that 
often assumes responsibility for dealing with those persons whom it has officially 
labelled or proposes to label as criminal or delinquent. 24/ 

48. One of the problems is that it is taken for granted. that such· a .. complex 
structure indeed works as a system? that the several subsystems share a set of 
common goals, that they rel-ateto each other\in a consistent manner and that the 
interrelationships coosti tute the particular~1Ji"ucture of the system, enabling it 
to function as a whole with a certain degree of continuity and within certain 
limitations. 25/ However, in countries where researchers and policy makers have 
undertaken a critical examination of the structure of their criminal justice 
systems, they have found that there are few common aims, that there is considerable 
diffusion of duties and responsibilities and little or no co-ordination between the 
subsystems, and tha~there are often differing views regarding the role of each 
part of the system. In short, they ha~e found a serious lack of cohesion within 
the systems. Yet, when people talk about the criminal justice system as a whole 
they implicitly and eXplicitly assume that the system functions well and is 
effectively controlled. They also assume that it is a system oriented toward goals 
that are designed to meet the needs of the community. 

D. Reform and change 

49. Are today is criminal justice systems basicali~ equipped to serve as 
insti tutione;, of social control in the prevention of crime? Most indications are 
that .-cct~.y-::~Te not. In view"of the fact that oyer-criminalization, arbitrary en 
enforcement of the laws, over-burdening of the system at all levels, discrimination 
against the vulnerable, the existence of undue negative side effects for the 
offenders as well as for the community, and an unmitigated ~rime problem are still 
among the major problems of criminal justice systems, i't~ is evident that 

'. 
":~ 

24/ Alvin W. Cohn, ""Training in the Criminal Justice NonsYB~'em," paper 
presented at the Annual Meeting of the American Society of' Criminology, Ne'W York, 
November 1973, p. 1. 

25/ Ibid., p. 5. --
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consideration should be given to the creation of new channels for achieving more 
effective social control in the prevention of crim.e. 

50. Most current reforms in tll~ field. of criminal justice have been along such 
traditional lines as the institution of improved techniques for the training of 
personnel as well as for rehabilitation programmes both inside and outside 
institutions, and the provision of higher salaries and more funds for research 
designed to uneover weaknesses and to strengthen and improve the system. 26/ The 
proponents of this kind of reform, which in most instances has not borne -­
significant fruit, defend their efforts by saying that the programmes are on the 
right track but have never been given a fair trial and that public and legislative 
inaction 'are to be blamed for past :failures. In the light o:f past experience and 
contemporary reality, some researchers believe that it is necessary to institute 
far-reaching reforms in judicial and correctional systems, to the extent that it is 
politically viable to do so. Others affirm that most re:formers fail to question 
the basic assumptions of the system, even though they are sincerely interested in 
relieving human misery. ?:1l 

51. Some scholars of European criminal law l.ean toward the view that the criminal if 

justice systelfr reinforces through its very fUIlctioning the already existing social 
injustices. Successful implementation o:f remedial re:form might alleviate some o:f \, 
the major de:ficiencies o:f the present system, but a number o:f basic misconceptions 
about the administration of justice have to be changed. A change in values and a 
restructuring of the existing social control system are essential if more thana 
superficial re:formation o:f the Gystem is to be achieved. 

52. Although the criminal justice system may rein:force and. add to already existing 
social injustices , it does not create them and it need notrein:force them. However, 
the quest :for justice will continue to be :frustrated so long as there is failure 
to recognize that justice for the criminal is dependent upon and is largely derived 
from social justice. Social ills should be remedied not because they give rise to 
crime, but rather because o:f what they are inheperrtly. 28/ Nevertheless ) it has 
long been recoi3nized. that the penal system of aUy given society iEl not an'isolated 
phenomenon subject to its own laws but rather an integral part of the whole 
social system sharing both the aspirations and the defects of that society: 

"The futility o:f severe punishments and cruel treatment may be proven 
a thousand times, but as long as society is unable to solVle its social 
problems, repression, the easy way out, will always be accepted." E2I 

26/ American Friends Service Committee, §~ruggle :for Justice (New York, Hill 
and Wang, 1971), p. 11. 

27/ Richard Quinney, Critique o:f Legal Order: Crime: Control in Capitalistic. 
SocietY (Waltham, Massachusetts, Little, Brown and Company, 197!~), p. 16. 

281 Lesl~~ Wilkins, IlCrime in th~'!'Horld 'of 1990", Futures, September 1970, 
p. 208:, 

II 
29/ Georg Rusche andi otto Kirchheimer, Punishment and Social structures 

(New York, Columbia University Press, 1939), p. 208. 
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The social reality of the internal functioning of the criminal justice system and 
its external effects are, in many instances~ very different, in a negative sense, 
from the assump·l:.ions and expectations of those persons who are responsible for the 
system and interested in it. Fundamental changes in the administration of criminal 
justice are therefore extremely urgent. 

E. The need for feedback '.I 

53. A major factor that has led to the present short-comings of the criminal 
justice system and that impedes effective change is the laqk of an effective flow 
of information between the various components of the system. In this respect, the 
interchange' of information among all participants is essential for the operation of 
an effective system of social control. There are basically tw'o forms of i'eedback, 
natural feedback alld statistical feedback. The first oan be easily Observed in 
SUch informal control situations as those between parents and children, teachers 
and pupils and between village elders and deviant villagers. In modern criminal 
justice systems, however, this natural exchange of information is no longer 
possible, except in some individual cases. Thus, a police officer frequently does 
not know whether his arrestee stood trial, or what disposition was made of the 
case. The prosecutor and the judge usually have no idea what happened to the man 
who was sentenced to imprisonment long ago, and neither the correctional officer 
nor the parole officer know.s what the judge had in mind when he meted out the 
sentence. Nor does the legislator usually have any idea of the practical effects 
of his criminal legislation. 

54. statistical information systems have been developed in several countries, but 
. they are still rather rudimentary. In most cases, where data systems exi st, they 

are us~d by the various subsystems mainly for their own particular purposes. What 
is most urgently needed is detailed information regarding the flow of cJ,ients 
through the j'udicial process from beginning to end. One author proposed that all 
parts .of the criminal justice system should be accountable to the public at large, 
to the victim and to the offender alike. 30./ Moreover, each component of the 
system shOUld be accountable to the one immediately preceding it. Re also 
suggested that the police shOUld institute procedu:r.'ss for following up cases so 
that they may be able to evaluate their own operation, and be better informed 
regarding the consequences of their investigative work. In his ~iew, the district 
attorney, the courts, probations services, and corrections and parole agencies " 
should all report directly to the police on the progress of the offender through 
the criminal justice system. In addi"cion, more sy~tems analyses and cost benefit 
stUdies should be undertaken in order to supply the component subsystems with 
useful data on the functioning of the system a·s a whole. 

30/ Marvin E. Wolfgang, "Making the criminal justice system accountable", 
paper presented a~the eighteenth Annual National Institute on Crime and 
Delinquency, Philadelphia, '7 June 19'71, p. 16. 
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III. CHANGES IN CRIMINAL LEGISLATION AND JUDICIAL PROCEDURE 

55. The restraint imposed on the power of the State is an essential hallmark of 
the criminal law. It would indeed be unjust and unreasonable to inflict upon a 
wrongdoer more he;rm than necessary. Accordingly, when an incident is investigated 
by the police and goes through the different stages df the criminal process, the 
onus should rest upon officials to show why a case should proceed further. Indeed, 
the rules of evidence and the procedures of many legal systems are based on this 
assumption. At different stages in the criminal' justice process, opportunities 
arise for law enforcement officers to drop a case, for the prosecution to suspend 
charges pending settlement at the pre-tr'ial level, or for the judiciary to exercise 
the discretion to withhold trial, conviction 11' sentence, or to impose a sanction 
other than imprisonment. 

56. A case should be critically examined at each stage of the criminal process 
instead of being passed on automatically to the next stage. Although in some legal 
systems this might be a departure from existing l&w and practice in some respects, 
it would appear to be in accord with reason, logic and justice. Too many forms of 
socially problematic behaviour have been absorbed by the criminal law process in 
recent history. The:r:efore, restraint in the first instance should be used at the 
legislative level, and guidelines should be devised for the criminalization and 
decriminalization of behaviour that is unacceptable but not necessarily deserving 
of criminal punishment (see para. 63, below). A secondary means of alleviating 
the burden of the court system and reducing or eliminating som~ of the counter­
productive s'tigmatization of certain types of offender can be found in the various 
projects designed to divert the offender from· the criminal justice process to 
semi-legal, social and community services. .jJudicial procedure is another area in 
which restraint can be successfully exercised, particularly in sentencing 
prooedures. Emphasis on reform and improvement in the areas mentioned could 
strengthen the administration of justice considerably and enhance the effectiveness 
of the criminal Justice system. 

A. Decriminalization and depenalization 

57. Two processes that are attracting increasing attention, especially in cases 
where criminal justice systems are too overloaded to deal effectively with serious 
criminality, are "decriminalization" and "depenalization". The first of these 
terms is used to describe the legislative process that renders 1awful certain acts 
that pre'lfiously had been prohibited by criminal law. The second describes the 
legislative process through which certain criminal offences are cpnverted :i.nto 
matters to be dealt with by administrative or civil agencies and existing penalties 
are replacen 'by non-penal remedies. 31/ In both developing and developed countries 

t 

31/ See, for example, Sixth Conference of European Ministers of Justice, 
CMJ(70) CR Final, (Straspourg, Council of Europe, 1970); and Knud Thestrup, 
"Decriminalization, communication Qf the Sixth Conference", CMJ (70) 6 (Stras'bourg, 
Council of Europe, March 1970). 84e also The Decriminalization: T?ansactions of 
the Beilagio ColloQuium, 1973 (Milan~ Centro Nationale di Prevenzione e Difensa 
80ciale, 1975). , 
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there is a trend toward decriminalization and and depenalization, but oddly 
enough, the reverse process is also occurring at the same time, especially in the 
·field of Offences that certain jurisdictions currently deem particularly heinous. 

58. The most urgent calls for depenalization and decriminalization are in the 
areas of victimless crimes, intra-family conflicts and juvenile delinquency. In 
many countries, such victimless crimes as public intoxication, vagrancy, gambling, 
pornography, narcotics offences, prostitution, sexual misconduct between consenting 
adults and such pseudo-victimless offences as abortion and euthanasia, constitute 
more than 50 per cent of the offences brought to the attention of the polj.ce. It 
is, of Gourse, fully recognized that the term "victimless crime" involves a concept 
that 'is debatable from several points of view. It is also being l'ecogn~zed in 
many countries that conciliation proc.edures are superior to legal procedures for 
dealing with intra-family offences, ordinarily arising out of disputes precipitated 
by domestic tension. In countries where very substantial resources of manpower, 
money and material are devoted to victimless crimes relating to public order and 
morality, it is being realized that these resources could be used more efficiently 
to combat the more serious offences against persons and property. It should be 
noted, however, that there are some countries where there is a strong 
interrelationship between laws and moral standards, with the result that 
decriminalization movements are not regarded as being appropriate. Recently, 
legisration against incest was introduced in one of these countries for the first 
time. 

59. In the Scandinavian and several West European countries, demands have been 
made for the depenalization of such offences as traffic violations, libel and 
slander, shoplifting petty theft and non .. payment of child support. The latter is 
a typical example of an offence that could be dealt with much better by a family 
court, and of an instance where everyone involved suffers either emotionally or 
financially when the ma~ter is handled by the criminal justice system. In some 
countries, traffic violations have been transferred to administrative tribunals or 
agencies. In terms of the resolution of conflicts, many of the same effects might 
be achieved through civil or administrative procedures such as those involving 
restitution or payment of damages; but more important is the fact that these 
procedures do not have the stigmatizing effects inherent in the criminal. law. 32/ 

60. It was pointed out in several of the regional preparatory meetings that 
decriminalization could be a specious device that merely shifts the respon~~bility 
from one service to another and that it would be necessary in some cases for 
decriminalization or depenalization to be accompanied by alternative provisions, 
regardless of whether they might turn out to be more or less costly than 
established procedures. It was the view, :I;herefore, that cost-benefit studies 
were definitely needed before attempting decriminalization and that agreement on 
the distribution of costs between governmental aud private agencies was necessary. 

32/ See, for example, Amnon Rubinstein, "The victim's consent in criminal 
law, an-essay on the extent of the decriminalizing element of the crime concept, 
and John P. Reid, "Oi.vil law as a criminal sanction", Studies in Comparative 
~riminal Law, E. Wise and G. O. W. Mueller, eds. (Springfield, 111inpis, 
~har1es O. Thomas, 1975). ";' I)' 
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61. Some countries have expressed the fear that dec~~inal1zation and 
depenalization may themselves precipitate deteriorat'ion of behaviour by 
proclaiming, in effect, that certain forms of behaviour no longer warrant 
penalization. Another drawback associated with decriminalization and ",\ 
depenalization is the possibility that they might entail erosion of legal rights 
inherent in criminal procedure and in criminal justice. Erosion of this nature 
has been experienced in some of the countries that transferred juvenile delinquency 
cases from criminal courts with traditional legal safeguards to juvenile courts 
where, under the guise of patria potestas, these legal safeguards were not 
available. 

62. In many countries, the values which the laws have supposedly been designed to 
protect are seldom re-examined. In some developing countries the effects of 
imported and unadapted legisl~tion had not been sufficiently reviewed with regard 
to their relevance to modern conditions, but these countries now have an 
opportunity to adapt laws, adjust government machinery and devise new and 
imaginative solutions to crime. Both developed and developing countries are faced 
with the problem of defining boundaries in that vague frontierland which separates 
illegal acts or omissions from the kind of deviant behaviour that can be left to 
othe:e forms of social control. Interwoven with this problem are such issues as the 
need to protect the human rights not only of the victims of criminal acts but also 
of third parties and of other groups of deviants that are likely to be subjected 
to constraints outside the governmental justice system. 

63. There are certain criteria for criminalization that might be used in the 
re-examination of existing legislation and the enactment of new statutes if it is 
assumed that the objectives of legislation against criminal acts are to keep the 
crime rate as low as possible, to avoid over-burdening the criminal justice system, 
to criminalize only those forms of behaviour that might successfully be handled by 
the criminal justice system and to cope more effectively with certain socially 
unacceptable forms of deviant behaviour by referring them to other agencies. On 
the basis of these assumptions, such criteria might include stipUlations to the 
effect that: 

(a). The type of behaviour to be criminalized is contrary to) the widely held 
social norms that are deemed to be legitimate by the authorities; 

(b) It can reasonably be expec·ted that the criminal justice system would 
be capable of handling the conduct in question at an acceptable social and economic 
cost; 

(c) No other administrative or social policies that could achieve acceptable 
results with less interference in the lives of the citizens are available; 

(~.~J 

(d) It is improbable that unintended but predictable side effects of the 
proposed legislation would outweigh the expected gains. 
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B. Diversion prW8lle. 

64. Decriminalization unfortunately has net always proved to be successful. Even 
when offences are eliminated, there dftf!nremains problematic behaviour that has 
to be dealt with and that may lead to liability for other charges. Diversion, in 
this context, represents an approach that seeks solutions in reducing to a minimum 
the involvement of the traditional criminal process and by emphasizing the use of 
conciliation and mediation for the settlement of problems, while recognizing that 
problematic 'behaviour cannot simply b~wished away. The fUll force of the criminal 
process can thus be restricted to offenc~s causing serious public concern. In 
short, diversion is concernea with persons who, under existing law, are properly 
within the criminal justice system and over whom the system continues to exercise 
authority until the conditions stipulated are satisfactorily completed. 33/ 

65. Official diversions from the criminal process are not new. As early as the 
late nineteenth and the early twentieth centuries, for example, some countries 
established juvenile jurisdictions through which a significant proportion of 
offenders was withdrawn from the criminal process and their cases handled by 
alternative and less onerous methods. Among other examples are the imposition of 
suspended sent~r6~~ and the institution of probation and parole services. 
Diversion is a{means of reducing the volume of persons going through the entire 
process of arrest, arraignment, trial, conviction and sentencing, while at the 
same time attempting to interrupt the cycle of recidivism among certain offenders 
without imposing the handicap of a criminal record. 

66. The diversion method is used for a wide variety of purposes. Canadian 
experimentation has resulted in emphasis of the following types: 

(a) Community absorption - individuals or particular interest groups deal 
with problems in their area, privately and outside the sphere of police or court 
intervention; 

(b) Screening - police refer an incident back to the family or community or 
simply drop a case rather than press criminal charges; 

(c) Pre-trial diversion - instead of proceeding with charges in the criminal 
court, a case is referred for handling at the pre-trial level through settlement 
or mediation procedures; 

(d) Alternatives to imprisonment - the count~ll?roductive effects of 
imprisonment are avoided by increasing use of such alternatives as absolute or 
conditional discharges, restitution, fines, suspended sentences, probation, 
services to the community, partial detention in a community-based residence, or 
programmes of release on parole. 34/ 

33/ Nora Klapmuts, Diversion from the Criminal Justice System (New York, 
National Council on Crime and Delinquency, 1973), p.4. The exception is community 
absorption programmes, which deal mainly with juveniles outside the police and the 
court. 

34/ Law Reform Commission of Canada, "Studies on diversion" (ottawa, 
Information Canada, 1975), p. 4. 
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67. Most of the diversionprograrnmes that have been instituted fall into the first 
three categories. The screening and pre-trial diversion methods depend on police 
and prosecutorial discretion that could, in some cases, become a challenge to the 
ideal of equal justice under law. The policies upon which the decisions ar~ based 
should therefore be stated publicly and should be observed in all cases. To ask 
the police and prosecutors to screen cases and to divert them frqIll,-j~.rial according 
to stated policies and guidelines for decision can break new ground without 
challenging the existing sense of justice. While it may be difficult and 
frUstrating in some cases to institute such policies and guidelines, diversion is 
essential if the aClministration of these progra.m.mes is 'co be vj.sibly fail' and 
accountable. 

68. The Canadian Law Reform Commission, which has been engaged in studies covering' 
8,11 aspects of 'che criminal process, has rec'ommended the following diversion 
policies and criteria. First, the decision to indict or not to indict and the 
detision to try or not to try must rest on some rational basis that will withstand 
examination. At the police level, such policies should, as far as possible~ 
identify situations calling for an indictment rath~r than for scrt~'min~ a.nd should. 
establish criteria for the decision to file charges rather than to s~reen. The 
cases that might well be screened rather than processed thr'ough the filing of 
charges are identifiable from current pol~ce practices and ip .. :d.ude, amo~g others, 
incidents involving juveniles or the elderly, family dispu>lies, misuse of' l'l.J.cohol 
or drugs, incidents involving mental illness or physioal disability, ar.dnuisance­
type incidents. 

69. The criteria to be considered in deciding whether or ncJc a charge shonl<1 ':Ie 
filed might include the following element s: 

(a) The offence is not so serious that the ?ublic interest dema.nds a. trial; 

(b) The resources necessary to deal with the ca.se by the screening pt'ocess 
are reasonably available in the commtn1,:~3;y;· 

(c) Alternative means of dualing with the incident are likely 'bo be effective 
in preventing further incidents by the offender in the light of his record and 
other evidence; 

.\\ 

(d) The impact of arrest or prosecution on the accused or his family is 
likely to be excessive in relation to the harm done; 

(e) There was a pre-existing relationship between the victim and offender 
and both are agreeable to a settlement. 35/ 

70. In order to decide whether to proceed with an indictment or diVert given cases 
for settlement at the pre-trial level, a policy of pre-trial intervention might be 
publicly stated and should: 

35/ Ibid., pp. 6-7. 
/ ... 
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(a) Identify situations that warrant pre-trial interventio.l rather than 
trial; 

(b) Establimh crite:r.ia for the decision to proceed. to trial rather than 
divert for pre-trial settlement. 

K~e.ping in mind the need for sound police screening practices, the need to give a 
{role to the victim and to community interests in the disposition of' cases and the 

I. need to take advantage. of police and prosecutorial experience, the following 
factors may be useful in developing a set of guidelines for the establishment of 
pre-trial diversion programmes: 

(a) The incident being investigated cannot be dealt with at the police 
screening leve15 

(b) The circumstances of the event are serious enough to warrant prosecution, 
and the evidence would support that step; 

(c) The circumstances show a prior relationship between the victim and 
offender 7 

(d) 'l'he facts of the case are not substantially in dispute; 

(e) The offender and victim voluntarily accept the offered pre-trial 
settlement as an alternative to prosecution and trial; 

(f) The needs and interests of society, the offender and the victim i\yan be 
served better through a pre-trial programme than by conviction and sentenc~'J 

(g) Trial and conviction may cause undue harm to the offender and hisl! family 
or exacerbate the social problems that led to his crl,minal acts. 36/ 

71. The number and scope of diversion projects have grown significantly in recent 
years. Most diversion programmes are instituted at the pre-trial level and are 
directed at Juveniles or young adult offenders involved ,in delinquent or near­
delinquent acts that would not warrant imprisonment in any event. Increasingly, 
such projects are being given formal encouragement through official programmes 
or through legislation. The criminal justice system stands to benefit from this 
conversion as much as the defendants. Diversion programmes have proved to be 
"curativeit in many respects. They are more humanitarian than the regular 
approaches without being less efficacious in terms of control of the crime rate 
and the correction of offenders. Above all, they are almost universally less 
expensive than traditional methods for the disposition of cases. 

72. The diversion to pre-trial disposition of the cases of some young persons 

36/ Ibid., p. 11. 

/ ... 
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might entail the advantage of engaging these persons in restitution efforts, as ' 
well as involving them in counselling, employment, job training or training in the 
"life skills" that so many-of them lack. As an additional benefit, this method 
encourages community support of the criminal justice system to a degree that was 
not always possible under traditional methods. Thus, professionals, 
para-professionals, ex-offenders and ordinary citizens are encouraged to join in 
rendering services to the criminal justice system inasmllch as diversion programmes 
derive their strength from community participation. 37/ 

73. It should be noted that diversion programmes entail certain risks and that 
care should be taken to inform all participants of their right to tr.ial whenever 
they propose to contest a charse of criminal liability. It should be borne in 
mind that diversion projects are applicable Only to those who would normally 
propose to plead guilty or who expect to be convicted 0~1 the basis of all available 
evidence. Diversion should be firmly grounded on souna sentencing principles and 
governed throughout by the exercise of restraint; and it should also be the 
responsibility of the officials concerned to justify the decision to prooeed with 
a case to the next more serious level. There should be no compromise with the 
basic propositions of the Universal Declaration of Human Rights, proclaimed in 
General Assembly resolution 217 A (III) of 10 December 1948, nor with the 
constitutional principles of the State in question. 

C. SentencinR procedures 

74. Although diversion procedures may provide an alternative solution for certain 
kinds of cases, the more serious cases of criminality must still be handled by 
trial, with the possibility of imprisonment as a sanction where other sanctions 
m~ght fail; sentencing, then, occupies a central position in the administration 
of justice" The decisions made at the sanctioning level not only have important 
consequences for offenders, but they also affect the erltire criminal justice 
system. Sentencing is one of the more difficult and complex issues for discussion 
in an international context because sentencing procedures vary widely. 

75. Fil.·st, the function of the judge in sentencing and t:he relationship between 
the judge and the defend~nt, in particular, are different in adversary, 
accusatorial, inquisitorial and indigenous systems of c~iminal procedure. 
Secondly, the actual power to determine the sentence rests with different 
sentencing "agents" in different jurisdictd.ons: it may 'be a single judge, a panel 
of judges, a layman, or a mixed panel of judges and laymen. Some jurisdictions 
have jury sentencing, or shared decision-making by the judge and jury. In other 
jurisdictions, the judge is assisted by experts or by a sentencing board. In most 
indigenous courts, the "elders" decide on the disposition of the case. Thir4ly, 
each country has a different range of prescribed o~ possible custodial and 
non-custodial sanctions. The most obvious differences are in the length of 
sentences and between fixed-term sentences and indeterminate sentences. Some codes 

37/ Ibid., p. 24. 
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will offer only one sanction, while others will provide a range of options. 
Differences also arise, for example, from the recognition given by various codes 
to aggravating and mitigating circumstances, to special sentencing laws, or to the 
possibility of additional and cumulative penalties. 38/ In the fourth place, there 
are wide variations in the degree of freedom of choice or discretion allotted to 
the sentencing tribunal. Some laws confer wide discretion and others provide 
precise procedures i'or calculating the sentence. In the fifth place, the role of 
the judge does not necessarily end with the pronouncement of sentence. In most 
States the correctional system takes responsibility for the convicted person as 
soon as a judge passes a sentence. But in several countries - France, Italy, 
Portugal and the Federal Republic of Germany, among others - supervision of the 
execution of the sentence is the prerogative of the criminal court, and in some 
instances 1\ of a special judge. 

\1 
c_-·"'--_ \1 

76. Por'example, in 1953 the Federal Republic of Germany instituted a special 
judgeship to supervise the execution of sentences passed on juveniles. This judge 
works closelY'YTith the directors of penal establishments on matters connected with 
the implementation of the !:lentence and lat,er on takes decisions in connexion with 
the administration of juvenile sentences, Isuch as the granting of conditional 
release and the supervision of cond,itionally sentenced or conditionally released 
offenders. In 1969, similar chambers for matters connected with the execution of 
sentences of adult offenders were created by the legisla.ture. Such chambers were 
added to the regional courts that have jurisdiction over penal. establishments in 
which adults serve prison sentences. These courts have jurisdiction over such 
decisions as those concerning the parole and unconditional release of offenders, 
and in addition, e~ercise legal control over the prison administration at the 
reques'c of the prisoner. 39/ 

77. The task of the sentencing judge (or other sentencing body) is highly complex. 
The different theories concerning the aims of punishment or treatment of offenders 
present many competing considerations that cannot always be reconciled. The judge 
in a criminal trial today is bound to be concerned with wider considerations than 
the mere application of the law to a given case. He must consider the needs of 
soci~ty and this, in turn, means that he has to become involved to some extent in 
a dialogue with others about the kinds of values and attitudes that should be 
promoted and protected by the administration of criminal justice. He also needs 
to be aware of the teachings of modern psychology and sociology, and of their 
relevance to criminal law. 40/ 

38/ Many jurisdictions have special sanctions foj:' the criminally insane, 
recidivists, pr dangerous offenders. ' 

39/ "Draft report of Sub-Committee No. XXII (Sentencing) of the European 
Committee on Crime Problems", DPC/CEPC XXII (74) 1 Rev. (Council of Europe, 
Strasbourt;, 12 March 1974), p. 25. See also Christian Nils Robert, "Le controle 
judicaire dans 1 t application des sanctions penales en allemagne lt (BFA), Revue 
Internationale de Criminologie et de Police Technique, vol. XXVII, No.1 (1974), 
pp. 31-38. 

40/ Ibid., p. 28. 
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78. The fundamental problems in sentencing arise from lack of agreement on the 
social purposes that sentencing should serve, lack of evidence re!~arding the 
effectiveness of penal measures in achieving these objectives, and lack of 
uniformity in the way present knowledge is used. 41/ Moreover, most legislatures 
have given the courts enormous discretionary power-as far as sentencing is 
concerned, but provide no criteria or guidance in the exercise of that power. This 
situation leads to a disparity between sentences imposed for cases that do not 
appear to be substan'tially diffel'rant from one another. The seemingly" unjustified 
i~position of unequal sentences for the same offences or for offences of ~omparable 
seriousness has brought widespread criticism and caused great resentment on 'bhe 
part of convicts and disrespect for the law. 

79. For So long time criminologists paid scan-tf attention to the sentencing process ~ 
their major concern being with the effects of sentences on offenders. More recent 
studies, however, have focused on the disparity of sentences. In the st~aies 
undertaken so far, t.hree different methods of eValuation have been used. 0 In the' 
first, comparisoll.s were made between the proportion of offenders receiving variotrs 
sentences in different courts, without attempt to assess the extent to which the 
courts receive similar cases. The second method took very large numbers of cases 
B.nd assumed that the different types were distributed at random between the judges, 
so that each had a similar proportion of trivial or serious cases to handle. The 

'third. method attempted to monitor sentencing for different offenders coming before 
different judges through matching or prediction techniques. 42/ 

80. One researcher who studied tlie sentencing behaviour of judges in Ontario and 
was especially concerned with the question of how judges make their decisions 
fou.nd that there were considerable differences among judges in nearly every aspect 
of their decision-making. He concluded that judges differed in their penal 
philosophies, in their attitudes, in the ways in which they defined what the social 
system expected of them, in the way they used information and in the sentences they 
imposed. 43/ Considerable variation was f'ouhd to exist among magistra,tes as a 

41/ John Hogarth, Sentencing as a Human Process (Toronto, University of 
Toronto Press, 1971), p. 5. 

42/ See Roger Hood and Richard Sparks, Key Issues in Criminology (New York, 
McGraW-Hill, 1971), pp. lhl-142. See also F:-J. Gaudet, "The sentencing behaviour 
of the judge", V. C. Branham and S. B. Kutash, eds., Encyclopaedia of Criminolo& 
(New York, Philosophical Library, 1949), p~. 449-461; E. Green, Judicial Attitudes 
in Sentencing (London, Macmillan, 1961); s. Shoham, "Sentencing policy of criminal 
courts i~ Israel", Journal of Criminal Law, Criminology and Poli~e Science, 
vol. 50(1959), pp. 327-337; H~ Mannheim, J. Spencer and G. Lynch, "Magisterial 
policy in the London Juvenile Court's", British Journal of Delinguenc:'[, vol. 8 
(1957), pp. 13-33,119-138; R. G. Hood, Sentencing in Magistrates' Co'urts (London, 
Stevens, 1962); John Hogarth, sentencing as a Human Process '(Toronto, University 
of Toronto Press, 1971); and, S. C. Versele, Motivations et roles dans le monde 
judiciaire (Centre de Sociologie de Droit et de la Justice, Institut de,Sociologie, 
Universite libre de Bruxelles, 1971). 

43/ John Hogarth, Sentencing as a Human Process (Toronto, University of~ 
~oronto Press, 1971), p. 361. 
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group, but individual magistrates appeared to have worked out a fairly consistent, 
rational sentencing policy. Consistency was achieYed, however, through the 

. mechanism of selecti vi ty. Magi~trates chose certain kinds of information 
selectively, interpreted this information selectively, ascribed importance to 
ct;='rtain,;f'eatures of the case to the exclusion of others, and selected from among 
the various purposes in sentencing those that were more consistent with their 
p~rsonal values and subjective ends. 44/ 

81. Tf the sentencing process is to be improved, fundamental changes will have to 
be made in existing practices. However, rather than resorting to drastic 
curtailment of discretion~ry power in sentencing, attempts should be made to 
promote uniformity by strti\~turing and directj,l1g d:iscretion along specific lines. 
Through legi slati ve change ~;\\ many offences could be simplified and redefined so 
that the:'t would relate to a \narrower range of conduct. The maximum penalty 
provided could then bear a closer relatiomihip' to the type of conduct 
proscribed. 45/ As another device ;f'or developing uniformity in the application of 
criteria andin the eValuation of circumstances, sentencing councils and seminars 
have been held in which judges study and discuss cases coming before them for 
sentencing. in different cities and regions in North America, judges participate 
in sentencing seminars or regular sentencing councils. 46/ 

82. Lawyers, and judges in particula~, should be provided with training and the 
Knowledge required to make the best use of information derived from the behavioural' 
sciences. In addition, training programmes should be available that would enhance 
the perceptual skill, human sensi ti vi ty, and cri ti cal ability of judges and' 
magistrates in handling information and in assessing the results of research 
concerning the effectiveness of different types of penal measures. The purpose of 
such a course would be to develop a greater level of sophistication among judges 
and magistrates in their approaches to sentencing problems. 47/ 

83. Another way of guiding the use of discretion in sentencing would be by 
requiring that the reasons forl.mposing a sentence that deprives an offender of 
his liberty be! stated ih writing. This requirement would help to promote 
uniformity in the application of criteria and in the evaluation of pertinent 
factors. It also would be an aid to greater rationality in sentencing and a guide 
for judges in cases of appeal. In addition, it might be not only of therapeutic 
value for the offender but also of help to correctional authorities. 48/ 

44/ Ibid., p. 378. - -,... 
45/The American Law Institute, in its Model Penal Code of 1962, has indeed 

Simplified a,nd standardized the g~ading of offences for sentencing purposes. 

46/ La.w Reform Commission of CMada, Studies on Sentencing (Ottawa, 
Info,rmatio:n Canada, -1974), p. 25. J 

47/ John Hogarth, Sentencing as a Human Process (Toronto, University of 
TOrOYlto Press, 1971), p. 390. \ 

\ 

48/ Law Reform Commission of Canada, Studies on Sentencin~ (ottawa, 
Information Canada, 1974)~ p. 26. See also the new Penal Code of the German 
Federa,.1. Republic of 1 J7ary 1975, which states Principles of Sentencing in 
Art. 46. ,r 
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Legis1a-bion could be enacted that would discourage the use of imprisonment by 
clearly stating that it is to be used only as a last resort. 

84. The most important legislative change that could be made~ however, re1a:bes to 
the establishment of criteria for the selection of particular types of sentences 
in specific types of situatioml.ln its studies on sentencing ~ the Ganqdian Law 
Reform Commission stated at the outset that fairness and rationality in sentencing 
would be encouraged by a legislative statement of principles and criteria. The 
Commission suggested that state intervention in deciding questions of sanctions 
be limited so that: (a) the innocent are not ha:t'med; (b) dispositions are neither 
degrading ~ cruel nor inhuman; (c) they are coramunsurate to the offence; (d) they 
talce into account restitution or compensation for -bhe iITOng done; and (e) similar 
offences are treated more or less equ8,lly. The Commission has drafted criteria for 
a Sentencing Guide to be considered by courts in deciding whether a custodial or 
non-custodial sentence is appropriate and has expressed the view that imprisonmerlt 
should be used with restraint, given its doubtful effectiveness in reducing 
recidivism and its high economic) social direct and indirect cos-b. 

85. Accordingly, it was suggested by the Commission that as a rule non-custoq,~a1 
sentences should be imposed, unless otherwise indicated, on the basis of the 
following cri teri a:.,.;', 

(a) The gravity of the offence; 

(b) The number and recency of previous convictions; 

(c) The risk that the offender might commit another serious crime during his 
sentence unless he is imprisoned. I! 

JJ 

The Commission then recommended that the following factors ought to be accorded 
weight in favour of withholding a custodial sentence: 49/ 

(a) _, The defendant's criminal conduct neither caused nor threatened serious 
harm to another person or his property; 

(b) The defendant did not plan or expect that his criminal conduct would 
cause or threaten serious harm to another person or his property; 

(c) The defendant acted under strong provocation; 

-.' '\ 

(d) There were substantial grounds which, though insufficient to establish a 
legal defence, tended to excuse or justify the defendant's conduct; 

(e) The victim of the defendant's conduct induced or faci_1itated its 
commission; 

49/ In the United states gf .. ~,merica, such factors have als&been proposed in 
Section 130l of the Study D~aft ~t;l'a';,~{ew Federal Criminal. Code (Title l8, United 
States Code) (Washington, D. C.', Government Printing Office-, 197(l). 
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(f) The defendant has m~1e or will make restitution or reparation to the 
1/ victim of his conduct for thefrdamage or injury that was sustained; 

'= 

(g) The defendant has no history of prior 
or has led a law abiding life for a substantial 
commission of the present offence; 

delinquency or criminal activity, 
period of t~e""pefore the 

) J 
/I !; 
1/' 

(h) C The defendant's conduct was the result of circ\llmstances unlikely to 
recur; 

(i) The character, history agd attitudes of the defendant indicate that he is 
unlikely to commit another:~rime; . 

(j) The defendant is partic'u1ar1y 1ike1¥ to respon<'l affirmatively to 
probationary treatment; 

(kc) The imprisonment of the defendant would entail undue hardship to himself 
or his dependantsl; 

(1) The defe9fant is elderly or in poor health. 50/ 
\~, 

86. De.cisions regarding sentencing are usually taken in closed sessions, and in 
many jurisdictions, once rendered are subject to little or no review by higher 
authorities. 51/ In evaluating the quality of justice in sentencing, considerable 
emphasis should be given to devising techniques that would render the decision­
making proce.ps more open, more visible and more accessible to the community. One 
way of maint(~ining contact with the community and its values is to have individual 
citizens from\ the community sit with the sentencing judge. This has been done in 
Denmark for a number of years with considerable support from the community. In the 
lower courts of the Sudan, the whole courtroom audience is able to participate in 
the trial and sentencing process. Citizen participation in the sentencing process 
may raise a problem of increased disparities in sentencing, but this can be reduced 
by the este.,b1ishment of criteria and standards for sentencing and of provisions for 
the review' of cases on appeal. Research on sentencing procedures and rationales 
has shown that policy making in this area can no longer be based on conventional 
wisdom. The improvement of sentencing procedures seems to depend to a large' extent 
on the establishment of continuous research and eValuation of ·the effectiveness of 
differercllt penal measures, and on the communication of the results of such research 
to the courts and correctional agencies, 

50/ Law Reform Commission of Canada, Studies on Sentencing (O.t·:iawa, Information 
Canada, 1974), pp. 16-17. --- '", 

51/ See, for example, Dutch Code of Criminal Procedure, Art. 404; Code of 
Criminal Procedure of the Federal Republic of Germany, Art. 296, 331 and 358; 
French Code of Criminal Procedure, Art. 497 and 515. 
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IV. OTHER FOlWS OF SOCIAL CONTROL IN THE PREVENIJ.1ION OF CRIME 

Ii 

87. Formal and informal social controls extend to every conceivable social, 
legal, private and public institution, including most prominer:l.t,ly the family 
and the school. There are many people who argue that any progranune that is 
designed to improve society - whether through more eq,uitable distribution of 
income, better education, more social welfare seryices, more employment facilities, 
the elimination of forms of discrimination or any other measure - contributes 
to social control and crime prevention to the extent to which it tends to rectify 
social injustices and to remove or lessen their criminogenic influence. As ().s 
been said earlier in this working paper, the criminal justice system is but a 
minor part of the mechanism for the social control of crime. 

A. CommunitY-..:0rganization and public participation 

88. It is necessary to consider the legiSlative, procedural and judicial tasks 
that can be delegated to, or shared "lVith, other legal and socia). servl'~ces/or 
community organizations. At both the Third and Fourth United Nation~;iccolgresses 
on the Prevention of Crime and the Treatment of Offenders, agenda ;!!'d~Jms have' 
dealt' with preventive action by communi ties, in particular those reJi,ating to the 
planning and implementation of medical, police and social programmes 
(A/CONF.26/2) , with social forces and the prevention of criminalit,y, in 
p&rticular as they refer to the public, the family, educational facilities and 
occupational opportunities (A/CONF.26/3; and with the participation of the 
public in the prevention and control of crimo and delinq,uency (AI COIIlF. 43/2) . 
In. the respective background papers, "community" was defined as 11 a relatively 
small group of persons living in a particular area and bound together by mutual 
interests", and "community preventive action" in the field of crime prevention 
and control was taken to embrace programmes of action planned and implemented 
at both the, .. local and national levels. Public participation was unders'Good to 
encompass all the ways in which community groups assist in the prevention of 
crime and treatment of offenders. 

~I 
89. The Fourth Congress actually focused on public participation in a more 
narrow sense, in its concentration on aspects of community, group participation 
in the work of the police, of adult and juvenile courts, and.of agencies and 
institutiodl3 for the treatment of convic~.ed adults _ and adjudicated cases of 
juvenile offenders. It di&-tinguished four kinds of public participation: 
(a) public support for social defence programmes; (b) public co-operation with 
social defence programmes (auxiliary police, dissemination of information about 
crime); (c) delegation of certain tasks of the criminal justice system to 
community groups (neighbourhodd organizations, comradeship courts, probation and 
after-care fUnctions); and (d) autonomous crime prevention fUnctions assumed by 
community groups (;for example, vigilante groups taking the law into theirr\~wn 
hands and community groups trying to deal independently "rith alcoholics ah~ d.rug 
abusers). . 

/ ... (;) 
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90. 1n the discussion of forms of social control that could contri,E~\e to the 
control of crime now exercised by the criminal justice system), or that could 
ta~,) over parts of the tasks performed by that system, a distinction ShOllld be 
made between non-penal legal institutions, such as those dealing ,yith 
administrative or civil procedures; existing formal servic~s, such as those 
provided by institutions for education, mental health, youth services and public 
and private social services; and group as well as individual participation by 
members of the public. It Was pointed out that in some countries, such offences 
as traffic violations had been q,epenalized and transferred to administrative 
agencies, that .in many other countries institutions of formal social services 
collaborated closely with the relevant components of the crimina.l justice 
system, and that in some European and Asian countries the probaJcion and parole 
services are private organizations. 52/ 

" B. ' Traditional controls in developing countries 

91. There seem to be great differences among the various countries regarding the 
manner of formal and informal participation in functions of social control and 
in the sharing of these functions. Generally speruting, developing countries 
seem to have more alterna.tive controls at the level at which adjudication is 
made, while in developed countries there has been an increase in alternative 
controls at the pre-trial and post-trial stages. In many developing countries, 
several forms of traditional controls are still in use. Among these are 
village councils, customary courts, assessors, technica.l advisers and tribal 
"eld_~rs". There are many cultural variations among these groups. In a number 
of instances, these traditional forms of control are functioning simultaneously 
wi th temporar~r criminal justice systems. 53/ In other developing countries, 
traditional forms of control are incdrporated in modern systems. ThUS, in 
Sierra Leone ()r in the Sudan, a good majority of persons ~Yill lodge complaints 
with the cust~;)mary courts rather than with the police. Village committees in 
Pakistan, cal,;Led the islahi or mohallah committees, that establish regulations 
and deal with misconduct of local villagers, are an example of traditional forms 
Of control functioning outside the ordinary c:t'iminal justice system. The jirga 
system in Pakistan is an example of elders who are legally empowered to adjudicate 
even such serious offences as attempted murder. The barrio council system in 
the Philippines vTorks in a similar fashion. In the administration of criminal 
justice, t'he traditional form of tribal village panchayats in India has legal 
authority and its adjudication is assured, making justice cheap and prompt, while 
reflecting at the same time the cultural mores and" Gustoms of tribal groups. 

,/ 

'rhe village panchayats have been delegated powers to dispense justice in simple 
civil and criminal matters. 54/ 

( 52/ See, for ex~ple Rehabilitation Bureau, Non-Institutional Treatment of 
J 9ft'enders in Japani/rMinistry of J'\lstice, Japan, 1970). 

, ", ,53/ seve::in~~los Ver~ele, tlPublic participation in the administration of 
" cr~~~al Ju~t~ce , Internat~onal R~\view of Criminal Policy, vol. 27 (19p9) 

(Un~ ted Nat~ons publication, Sales lifo. E. 70. IV. 7), pp. 9-17. 

, .. 54/'"S. D. Gokhale, IIYouth, crime and social control ll , \\paper p;t'esented to the 
work~ng group of experts on the prepE.\ration for agenda item 2 of the Fifth United 
Nations Oongress on the Prevention of' Crime and the Treatment of Offenders held 
ih Reno, Nevada, 3-6 April 1975,1'. 7. ' 
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92. SOme cu~~tomary courts as well as s:ome modern courts in developing African 
countries use, such traditional forms of settlement as reconciliation and 
compensation ~roceedings, of which the blood-money or dia procedure in the Sudan 
is a typical ~xample. As one observer of African legal procedures pointed out, 
re'conciliation\ is used as an extraordina:ry sanction. In traditional English 
society, reconc\iliation proceedings "Tere common. " In order that this .. power or 
method for conf:Uct resolution might be used more often in modern African 
courts~ more im\'estigative research needs to be done and much learned about 
methods of traditional reconciliation, compensation, ana. procedures, such as 
"compounding" th,\'l.t are used in northern Nigeria and India. 55/ 

93. In any atteml?t to discuss the future development of African criminal justice 
processes, it is imperative to give full attention to the potential of customary 
law' and, in partic'ular, to the sanctions and procedures of customary law; and 
to continue to assC\ss their relevance for the reform of the foreign-imposed 
codes which continu~~ to be in force in African nations. 56/ 

C. Public participat~on in countries with a centrally planned econo~v 

94. In most developed countries public participation and community intervention 
are exercised on an ad hoc basis. In countries with centrally planned economies, 
public participation in judicial procedures and the resociali~ation of offenders 
are usually important aspects in combating criminality. Thus ~ in the Byelorussian 
Soviet Socialist Republic, where the application of penalties of deprivation 
of liberty has been considerably !'estricted and sentences involving deprivation 
of liberty have been reduced in length, the criminal code lays down the procedures 
and conditions for absolving a person from criminal responsibility and transfel'ring 
the case to a comradeship court ib}:' for placing the guilty person in the care of 
a public organization or of a wO:l:'king people' s collectiv~. Moreover, when it is 
considered that the guilty persolr~ does not constitute a great social danger, 
such a person may, at the request of a public organization or a working people IS 

collective, be absolved from criminal responsibility and placed in the care of 
the public organization or working people's collective on whose application for 
reform and re-education the procedure had been instituted. 57/ 

" . fi -

95 ... A rather radical change in the development' of the social control of crime 
is taking place in Cuba where, after the revolutionary transformation of Cuban 

l society with its impact on the legal treatment of Cuban citizens, a comprehensive 
legal system based upon new socio-economic;r~lat:i:ons has begun to emerge. Some 

\ of the,principles upOh which this new legal system is founded are: that most 
~rime is caused"by the individual's inability to acquire the basic socio-economic 

55/ G. H. Boehringer, "Aspects of penal policy in Africa, Ivith special 
reference to Tanzania,", Journal of African Law, vol. 15 (London, Butterworths, 
1971), pp. 202-203. 

56/ Ibid., p. 206. 

57/ v. A. Shlrurko, "The improvement of ,criminal legislation as a factor in'" 
the prevention of, crime", International Review of Criminal Policy, vol. 30 (1972) , 
(United Nations publication, Sales Ho. E. 73.IV .17). See also A. Fonyo, T. Foldvari 
and T. Horvath, "Evolution of methods and means in the criminal law of the 
Hungarian People's Republic: national report for the Eleventh Congress of the 
International AssQciation of Penal Lawl! (1974), chap. III. 
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necessities and that uncivilizl;:d behaviour can only l)e reduced vThen these 
necessities are satisfied on \~ft-'- eq,ual, non-competitive basis; that people acquire 
an understanding and respect for the law when they participate in the 
formulation and administ~ation of the legal system; and that the rehabilitation 
of offenders is more important than mere capture or punitive isolation. 58/ 

nJ:l.;t'ior to the enactment of a major law, messes of people discuss and vote on 
,,,,,;P'it. This concl3pt Qf a "people Y s legislaturell attempts to find out what the 

masses really think of new lavTs and whether they understand them in depth and~ 
consequently, are able to vote on them in true conscience. 

96. The principle of mass participation and administration is also deeply 
embedded in the court structure of a number of socialist countries. Lay judges 
si t t)n the lowest and the highest courts in these countries. Lay and profes sional 
judges9-re elected at assemblies of residents living in the neighbourhood or 
of workers in the work places where the court is to be based. The elected 
terms are finite, and may alsO be terminated before completion if the people 
are not satisfied with the judge's performance. 

D. ~entralization of social control in the ~revention of crime 

97. In some Scandinavian countries, there is a trend towards changing from a 
Lientralized to a decentralized legal system, from professional to lay participation 
and f;rom a criminal justi<;:e to a eivil justice system. The proponents of such 
changes are awere of the fact that industrialized societies in PartiCUlar will 
al'¥Tays be in need of some forms of centralized criminal justice ~"ervices that 
include the police, courts end corrections, since laws have to be applied with 
a certain degree of r;:onsistency and abuse of local pm-Tel' has to be avoided. 
There is a real danger that any departure from traditional practices may lead to 
interfe~ence with the citizen's constitutional civil rights. Consequently, 
iaw· reformers must be ever vigilant to ensure that no departure from established 
procedures will lead to a diminution of such rights as those anchored in national 
constitutions and in the Universal Declaration of Human Rights. Any such departure 
would defeat the very purpose of reform. 

98. There is elso a trend in some Scandinavian and West European countries to 
divert functions of t,he criminal justice system to well organized professional 
social services. At the same time, training programmes in non-judicial skills 
for all levels of judicial personnel have been introduced. Thus, a State 
Committee in Finland found no real differences between well-equipped and 
ill-equipped criminal justice programmes or between treatment oriented and 
control oriented metr,\.ods. The Committee subsequently recommended the abolition 

58/ Robert Cantor, "NevT laws for a nevT society in crime and social justice", 
CrimeMd'Social Just~, vol. 2 (Fall-Winter 1974), p. 15. 
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of probation and parole departments and t4E(r/disbursf~ment of funds for social 
services, instead. In lieu of probation, some form clf controlling registration 
was recommended. The underlying rationals was that if non-institutional sanctions 
can reduce the prison population, they should be uS€ld, but that probation and 
parole systems should not be used solely because th~y happen to exist. 22..1 

99. In short, there seems to be a recommendable ter~dency to decentralize the 
criminal justice system and to share the tasks invol.ved in the control of crime 
with other institutions and with community organizations. In delegating and 
extending some of the crime contI'ol functions of the system to other legal 
institutions, to public and private organizations, and to the community, it is 
crucial that a maximum of control be retained w'ith a minimum of stigmatization 
and discrimination. There should be an equal representation of all social 
groups on either side of the system, and the cost shOUld be distributed equally 
among all members of the community. Public participation in the criminal process, 
as in any other social process~ presupposes some basic understanding and acceptance 
of the underlying norms. Public participation at the operational stage of laW 
enforcement, adjudication or correction - for example, in a jury or in a parole 
board -,?-s!complishes little if the principles and pl'ocesses of the law are not 
accept~e ~J the society which the lay participants purport to repre~eut. 

/ /-' 
-:, _./,,' 

E. The victim and the criminal .iUstice system 

100. In most countries increasing attention is being given to the victims of 
crime. The realization that in criminal offences the injured pati~" is the 
victim, and not society in the abstract, may lead to better ways -of resolving 
conflicts, such as compensating the victim, and thus increase the availability 
of civil and administrative alternatiVes to the administration of criminal 
justice. A victim might well be con'bent to be adeq\\lately compensated without 
necessarily pressing for a criminal conviction with counter-productive effects. 60/ 
The victim has most of all a right to know what happened,to the perpetrator of 
an offence against him. In addition, victims,of crime should be encouraged to 
take part in the criminal justice process. The studies on hidden crime that ,.,ere 
mentioned earlier (see paras. 40-42) demonstrated that many"victims do not contabt 
the "police. There are many explanations for this. The most obvious one is that 
th~~i"e exists among many people a disrespect for, and alienation from, the police 
in particular and the criminal process in general. This feeling is not very 
difficult to understand if one realizes that in many jurisdictions only a small 
fraction of crimes known to the police will result in a conviction. Moreover, 
victims are often isolated from the criminal justice process and are used merely 
as sources of evidence. 

59/ Inkeri Anttila, IIProbation and parole: social c,pntrol or social service?1I 
International Journal of Criminology and Penology, vol. 3 (1975), pp. 79-84. 

601 The issue of compensation for the victims of crime is discussed in 
agendaitem 9 of the FiftJ:: Congress. 

/ ... 

I 



A/COtlF.56/4 
,.English 
Page 36 

(\ 

101. Another explanation of' the low rate of repCil< ted victimization is the 
reluctance of victims to become enmeshed in th~criminal process. This is 
particularly true in the case of sexual c~ fences. The creation, in some countries, 
of centres for the victims of forciblG'lape p:ld the addition of female police 
officers to the force may encourage,J.argert·.'l.lmbers of victims to contact the 
police. A third explanation is th~t many '¢lctims lack knowledge about the 
functioning of the system and "':")out t,!¥,ir own rights. Such a situation could 
be improved, if not remedied,/ ,'i,>y bf"!O:'t'er distribution of information regarding 
the criminal justice syst'~',." byiI~iproving police-community relationships, and by 
the collection and dis.semiilati<,m of victim oriented crime statistics. 

102. More recep:l;ly, it ha~.;,'iJeen suggested that victims could also be utilized 
as treatment).hedia;,. 'l';t?:t'oviding the victim i'Tl-th the opportunity to become 
the treatIl)f)nt. a~ent .9;': the delinquent, particularly in cases where restitution of 
damages is possi'61e~'he might become more involved in the rehabilitation of the 
offender; thisav.~tldmoderate any antagonistic and punitive attitudes that the 
victim migh-Q. hNf~ towards offenders in general. Justice, when it is focused 
alike on tr.~{ T{,t-ong done and on the need to restore the rights of the victim, 
providesJ.h opportunity to individualize the sentence and to emphasize the need 
for reCi¢nci,fiation between the offender, the community and the victim. More 
possibilities could be created within the criminal justice process for settlement 
and f;~:rbj,J/l:',~tion as distinct from adversary courtroom trial. In this regard, some 
of..:.ne, indigenous traditional methods of developing countries might be of use to 
th're (.};eveloped countries. 

I:';' ... 

lQ3. ,One way of reducing victimization is to reduce opportunities to commit 
/0~imes. The reduction of such opportunities demands considerable foresight and 

'." 'lnnovation, and ranges from the provision of more adequate street lighting and 
, :i.cncreased numbers of check-out counters, for example, in self-service stores and 

libraries to the mandatory use of security locks on cars, 61/ and improved 
architectural designs for houses, 62/ and even to the legalization of pornography, 
1-1hich in Denmark has led to a considerable decrease in the number of sexual 
offences. 63/ \ . 

\\ 

61/ See, for example, C.Bay Jeffry, Crime Prevention through Environmental 
Design(Beverly HUls, California, Sage Publishing Company, 1971). 

62/ See, for example, Oscar Ne'tYll1an, Defensible Space (New York, Macmillan, 
1972); William !i'airley and Michael Liechtenstein, Improving Public Safety in Urban 
Apartment Dwellings: Security Concepts and Experimental Design for New York City 
Housing Authority Buildings, R-655-NYC (New York, Rand Institute, 1971),; and 
Michael Liechtenstein, Reducing Crime in Apartment Dwellings: A Methodology for 
Comparing Security Alternatives, paper No. p-4656 (New York, Rand Institute, 1971). 

63/ See, for example, Berl Kutchinsky, HEroticism Without Censorship", 
International Journal of Criminology' and Penology, No.7 (1973), pp. 217-225; and • : 
"The effect of easy availability of pornoe;raphy on the incidence of sex crimes: the 
Danish experiencell

, Journal of Social Issues, vol. 29, No. 3 (1973), pp. 163-188. 

/ ... 



I • 

,. 
q 

I 

F. Dissemination of information 

A/CONF.56/4 
English 
Page 37 

104. The need for increased and improved dissemination of information regardin~ 
criminal justice programmes and their effects has be~n discussed at nearly 
every regional or preparatory meeting for the Fifth Congress. In many countries 
the public is as 'Unaware of the laws as it is of the social control mechanisms 
that are operating in the field of crime. The rules of law and the values . 
underlying them ~hould be expressed in simple language so thatprdinary citizens 
can understand them and participate in the process of changing them. Citizens 
are equally unaware of their riBhts and of the extent to which they could 
participate in the system. Not only should the public, including school 
children, be better educated in matters of criminal justice, but all agencies 
involved should exchange information on this subject. This has been realized 
in some countries. Thus, the preventive influence of criminal law in the 
Byelorussien Soviet Socialist Republic is intensifi~d by the use of the press, 
radio, cinema and television in giving widespread EJiblicity to criminal 
legislation and its practical implementation. Legislation on these subjects 
is studied in public schools, and lectures are delivered for the general 
public. 64/ In other countries, materials are developed and programm~~ 
instituted for the purpose of increasing lay-group awareness of legal and civil 
rights, problems and services. In several cities in the United States, educational 
television programmes have been developed to provide minority groups with 
education in community-legal affairs in their own language. 65/ 

105. There also is a growing d~mand for dissemination of social control prog~ffimes 
among countries. In this respect, the United Nations regional social defence 
institutes ; the United Nations Social Defence· Research Institute and 
non-governmental agencies could make a valuable contribution. 

64/ V. A. Shkurko, "The improvement of criminal legislation as a factor in 
the prevention of crime", International Review of Criminal Policy, vol. 30 (1972) 
(United Nations publication, Sales No. 73.IV.17). 

65/ R. D. Algren, "Ayuda", Legal Aid Briefcase, vol. 2, No. 2, i~. 43-46. 
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