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TELEPHONE SEARCH WARRANT PROCEDURE

FRIDAY, APRIL 22, 1977

House or REPRESENTATIVES,
SuscoMMITTEE ON CRIMINAL JUSTICE
or THE COMMITTEE ON THB JUDICIARY,
San Francisco, Calif.

The subcommittee met in room 2007, Federal Buil. .ng, 450 Golden
Gate Avenue, San Francisco, Calif,, at 3:15 p.m,, Hon. James R.
Mann, chairman of the subcommittee, presiding.

Present: Representatives Mann and Wiggins.

Staff present: Thomas W. Hutchison and Toni Lawson, counsel;
and Raymond V. Smietanka, associate counsel.

Mr. Maww. This afternoon the subcommittee will take up telephone
search warrant procedures.

‘In April of 1976, the Supreme Court proposed to amend the Federal
Rules of Criminal Procedure to permit a Federal magistrate to
issue o search warrant on the basis of oral testimony given to him
by a Federal law enforcement agent who is not physically in his
presence. Since that sort of testimony would most often be provided
over the telephone, a warrant issued in that manner is sometimes
referred to as a ‘“‘telephone warrant.”

The Supreme Court’s proposed telephone warrant procedure was
one of several amendments to the Federal Rules of Criminal Pro-
cedure promulgated in April 1976 and was to have taken effect on
August 1, 1976.

owever, Public Law 94-349 postponed its effective date for 1
year, to August 1, 1977. Public Law 94-349 also postponed for 1
year the effective date of several of the other proposed amendments
to the Federal Rules of Criminal Procedure.

The Subcommittee on Criminal Justice earlier this year began
looking at all of the proposed amendments whose effective date was
gostponed. Our work was carried out under serious time constraints.

ince legislation has to be passed by both Houses of Congress prior
to next August 1, and since we were taking the lead, we wanted to
complete House action before May 1. That would give the Senate
3 months in which it could sct.

I am happy to say that we beat our deadline. Just last Tuesday,
by a vote of 376-3, the House ]Imssed legislation drafted and recom-
mended by the subcommittee, HL.R. 5864. .

During the course of its work on H.R. 5864, the subcommittee’s
attention was drawn to two of the more controversial rules. We
looked at the Supreme Court’s proposed telephone warrant procedure,
but were unable to gather enough information to answer some of the
questions that concerned us.
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Consequently, H.R. 5864, the bill passed by the House earlier
this week, disapproves the proposed telephone warrant procedure.

This disapproval is not intended to be meant necessarily as dis-
approval of the concept. We wanted additional time to study the
proposal, and by disapproving it we get that time.

[See appendix 2 for copies of H.R 5864, H.LR 5865, and H.R. 7888.]

Two States—California and Arizona—ypresently have statutes estab-
lishing telephone warrant procedures. WIZa are here to take testimony
from persons familiar with the California procedure.

We want to find out from them in what circumstances the procedure
has proven to be beneficial. We want to know what technological
problems there are with a telephone warrant procedure.

We also want to find out whether the availability of a telephone
warrant procedure has resulted in a decline in warrantless searches.
I am sure that our witnesses this afternoon will be able to provide us
with information that will help us answer some of those questions.

‘We are pleased to have as witnesses this afternoon Deputy Attorney
General of California Eddie Keller, Deputy District Attorney Don
Feld, Deputy District Attorney Jack Meehan, Chief of Police John
Norton and Lt. Al Stevens.

They represent various subdivisions of the State of California:
Mr. Keller representing the California attorney general, Mr. Feld
the San Bernardino County district attorney, Mr. Meehan the
Alameda County Jistrict attorney, Chief Norton the Foster City Police
Department and Lieutenant Stevens of the Santa Cruz County Sherift’s
Department.

entlemen, if you all five would come forward, we will have a panel
discussion.

Suppose you identify yourselves for the record?

TESTIMONY OF EDDIE KELLER, DEPUTY ATTORNEY GENERAL OF
THE STATE 0F CALIFORNIA, ON BEHALF OF CALIFORNIA ATTOR-
NEY GENERAL EVELLE YOUNGER, DON FELD, ON BEHALF OF SAN
BERNARDINO COUNTY DISTRICT ATTORNEY JAMES CRAMER,
JOHN MEEHAN, ON BEHALY OF ALAMEDA COUNTY DISTRICT AT-
TORNEY LOWELL JENSEN, JOHN NORTON, CHIEF OF POLICE,
FOSTER CITY, ON BEHALF OF CALIFORNIA POLICE CHIEFS AND
PEACE OFFICERS ASSOCIATION, AND AL STEVENS, SANTA CRUZ
COUNTY SHERIFF’S DEPARTMENT

Mr, KeLLer. Yes. I am Eddie Keller. I am deputy attorney gen-
eral of the State of California.

Mr. Mannw. Thank you, Mr. Keller.

Mr. NorTon. I am Chief John Norton. I represent the California
police chiefs and the California Peace Officers Association. )

Mr. Ferp. I am Don Feld, San Bernardino County depufy district
a,ttopneKI.

Mr. Mann. All right, Mr. Feld.

Mr. MEeEuAN. I am John J. Mechan, assistant district attorney from
Alameda County.

Mr. Mann. All right. i

Mr. Srevens. I am Al Stevens, Santa Cruz County Sheriff’s De-
partment.



Mr. Mawn. Very good.

Hl;)w many prepared statements to hear do we have? Do we have
any

(No response.)

All right. Suppose we start with Mr. Keller.

Mr. MaNN. You are familiar with the bill and the Rule as promul-
oated by the Supreme Court?

Mr. KerLer. Yes; I am.

Mr, Mann, We are more interested with your experience than we
are with our bill.

We are interested, of course, with the language of your act and
whether or not you have any recommended changes in reference to
it, and the like. Be as concise as you can and if you would, kick
things off for us here.

Mr. Kerrer. Well, I did have a prepared statement, Mr. Chairman,
but I would be happy to digress from it, if you like.

Mr. Many. You may digress or not, but we will accept it and make
it, without objection, a part of our record. [See p. 21.]

Me. Kunrer. Fine, I will leave you with a copy of it.

Mr. Mann, Very good.

Mr. KeLnER. Our office was asked to appear here to explain what

the basic Californis statutory and case law is on this subject and I
wish to initially say, please bear in mind that our office, the attorney
general’s office, is primarily involved with academic aspects of this
question.
. The occasions when our State narcotics agents or other criminal
investigators might be involved with this procedure are rare and when
that might occur, they would be working in conjunction with local
prosecutors, and not with our State attorneys.

So, usualiy the situation where we would be involved with it would
be at the appellate level, after the criminal conviction has ocourred,
and the like,

Mr. Manx. It would come to your attention, though, ou a statewide
basis, whether or not there has been substantial resistance from the
bar, the criminal bar, or from the public generally.

What are your impressions in that respect?

Mr. KeLrer, Well, since 1970 when our statutes were enacted, my
research reveals that there have been only 12 reported appeilate
decisions that have even directly or indirectly touched on this subject.

In fact, only three of those cases have involved telephone issuance
of search warrants and direct challenges to the procedures of our
telephone search warrant statutes.

r. Mann. So, at the most, three went uI{ on that primary——-—

Mzr. Kernuer., That's right. On a particular challenge to our pro-
cedures. The challenges have come to us as both constitutional claims
and technical claims with the particular aspect of the statute,

In particular, one case made ths claim that our statutes were un-
constitutional because they allegedly permitted issuance of search
warrants without adequate judicial supervision.

The court of appesl noted that neither the United States nor our
own Constitution on search and seizure provisions call for the presen-
tation of a written affadavit as a prerequisite to the issuance of a
search warrant and. concluded that our procedures were more than
adequate to insure sufficient judicial control over the matter.
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One additional claim that wus rejected in that case that has rele-
vance—particular relevance to your proposed statute—is that the
court held that the officer who presents the telephonic affidavit does
not have to show special or unusual facts to justify the issuance of the
warrant,

Now, under your proposed statute, as I read it, your proposal would
require the requesting officer to show why obtaming a written affi-
davit was not reasonable or possible. So, that’s the difference in how
the statutes operate. :

Mr. ManN. Well, we had this question raised while we were con-
sidering this rule and that is, in this building, for example, an agent
would find it inconvenient to go up to the 12th floor to get a magis-
strate just to issue a warrant. So, he would call up there.

That would seem to be possible under yours, but not ours.

Mr. KeLier. I think you will find that I am not familiar with—I
realize that potential difficulty. I am not entirely familiar with all
the practices of local prosecutors around the State, but of those of
which I am familiar, their policies, and I am thinking of Los Angeles
County right now—are restricted to applying for this kind of warrant
procedure under emergency situations.

Mr. Mann. That is a policy, though?

Mr. KreLrer. That is not written into our statute. That’s correct.

Mr. Mann. Thank you.

Mr. Kerrer. The other legal challenges which have arisen—well,
one challenge is whether the oral statements have to be taken in the
physical presence of the magistrate. This has been raised both on a
strictly technical claim and a constitutional claim and has been re-
jected by our courts as invalid.

Some of our courts have very strictly interpreted our statutes.
One in particular had a situation where an officer applied for a tele-
phonic warrant—and I am using that term just for purposes of con-
venience.,

He had plenty of probable cause. The magistrate, in fact, authorized
him to conduct a search and authorized him to sign his name to a
warrant, which our State procedure requires.

The problem was that the officer did not have a copy of a warrant
with him and did not sign the judge’s name prior to conducting a
search. The court of appeal held that our procedures only provide for
oral procedures for the obtaining of the search warrant affidavit itself,
and not an oral suthorization for the warrant. Consequently, they
ruled the search unlawful and the evidence inadmissible.

So, you can see that our courts are not being lax in enforcing this
particular statute. In some cases it is very strictly interpreted.

Mr. Wiaains. Does California State law require the officer execut-
ing the warrant to have a copy of it in his possession?

Mr. KeLuer. It is called a “duplicate original warrant.”

{1, Wieains. I realize that. Under this procedure—but even under
the old procedure—must the officer have the piece of paper called a
warrant in his possession when he makes an entry?

Mr. Keruuer., That’s correct.

Mr. Wiaeins, Ostensibly pursuant to & warrant. I realize that there
are some circumstances where a warrant is not necessary.

OK, go ahead.




Mr. ManN. As I read the statute—maybe I was reading case notes
or something—the officer usually fills out the warrant in quadruplicate.
One, of course, he leaves with the premises. One is for his own return,
I guess, on it. I don’t know what happens to the other two.

Mr, Feup. When he makes out a search warrant, he leaves a copy
with the judge and takes the original and two copies with him. He
leaves & copy at the premises that was searched and he has to show
them the original.

If there are two places to be searched, he leaves a copy at each place.
One copy he can keep for himself.

Mr. Mann. Your procedure does not contemplate, as our rule does,
that the sfficer 20 miles away at the end of the telephone can fill out
the original——

Mr. Fuwp. Yes; he would. Under the telephone seurch warrant, he
would type out or write out a search warrant and then label it “dupli-
cate original.”

Mr. Mann, And in that case, the original-—he would sign the
original for the——

Mr. Fero, He would sign the judge’s name to that search warrant.

Mr. Mann. All right.

Mr. Kenuer, And the judge himself must prepare the original
warrant and sign it and file it, at the end of the search process, to-
gether with the duplicate original warrant.

Mr. Mann. All right,

Mr, KerLer. And the transeription of the recording of the oral
affidavit.

Mr. Wiearns. Is that a verbatim transcription?

Mr. Keruer, Yes. fu ‘act, one case has expressed that it has to be
verbatim,

Mr. Mann. It is the original transcription, is it not?

Mr. XerLer, Well, there are two——

My, Maxy, Or dise, or tape,

Mr. KsrLer. There are two procedures provided for in our statute.
It is either recorded on the machine, presumably by the magistrate
or recorded by a certified court reporter and then the transcription of
those statements has to be made and certified, depending on which
system is used. '

Mr. Wiearns. The magistrate does not summarize the conversa-
tion in terms of his ultimate conclusions or summarize his reasons?
In other words, this is verbatim, just like a deposition, meaning that
it is recorded by a regorter and is ultimately available for counsel if
they should wish to challenge the warrant.

Is that correct?

Mr, KerLer. That's correct.

In fact, one case has said that that’s required, that it has to be a
verbatim tmnscri%t. .

Mr. Wiceins. Does the attorney general here maintain statisties
on the frequency of warrants being issued?

Mr. KenLer. No; we don’t.

Mr. Wicarns. Do any of the counties represented by you gentlemen?

Mr. Norton, I have some information.

Mr, Wiaeins. The major justification for an oral search warrant is"
that it makes a warrant more easily obtainable, and hence, more
entries will be made pursuant to a warrant, rather than to some other
claimed justification,

04-641 O =772
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That serves a societal purpose, I guess, to have officers making
entries with warrants.

My question is, has it worked out that way? Do you, in fact, have
more warrants as a result of this procedure, or not?

Mr. Norron. I have to disagree. That does not appear to be the
policy, to have more warrants. The policies throughout this State in
the various counties is strictly to use it as an emergency measure and
an emergency measure not based on the user or the law enforcement
officer, but on the district attorney’s belief that an emergency exists.

In the beginning, telephonic search warrants were normally related
to drug cases, where contraband would be destroyed if the search were
not conducted immediately, or in some situations where a person was
moving from the residence or the place that was to be searched and
the immediacy was apparent.

That is pretty much the policy *{ why—or the rationale behind the
emergency.

That has changed greatly in the years since it has been used. It is
né)t just drug related cases today, but you know, more of other types
of cases,

Mr. Wigeins, Well, on that question there is a national policy
that searches should be conducted pursuant to a warrant, You
start from that as a bottom line.

And, if warrants are difficult or impogsible in the eyes of either the
officer or the district attorney—impossible to obtain—then two choices
remain. You can make an entry and say, the heck with a warrant, and
take your chances on a motion to suppress or you can try to justify
ylour entry on exigent circumstances and exceptions to the warrant
clause.

The other alternative is to give up the ghost and not make the
search at all,

Now, there is no policy that searches should not be conducted if
there is apparent probable cause. People have come forward and said,
adopt the oral search warrant mechanism on a national level because
it will mean that officers can more easily obtain warrants and we will
have more lawful entries, rather than, perhaps, unlawful entries or
fewer motions to suppress and all that business.

I %uess what I want to know is; is there empirical data which tends
to show that we have more warrants being issued than herestofore?
Were there before this practice fuwer warrants?

Is there any ovidence at all as to the consequences of the new
procedure?

Mr. Norron. I would like somebody else to jump in. As far as our
research throughout the State goes, there are very few counties in
the State of California that are using the law and have policies to
implement.

There is a great deal of resistance to——

Mr. WiceiNs. Why is that?

Mr. Norron. I will speak as a user, or as & law enforcement officer.

Mr, Wieaeins., All right.

Mr. Norron. The conversations are on tape. I feel there are quite
a few jurists who don’t care to have their decisions taped for posterity.
That 1s & personal opinion.

Mr. Wigains. Resistance at the judicial level?
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Mr. Norron, Yes; I believe that from the user level, the law en-
forcement level, that it is an excellent tool. I think the law enforce-
ment officers would obtain and could obtain a great deal more warrants
and conduct more searches by warrants, as you described, if they had
a procedure that did not take them 4 to 5 or 6 hours to got a warrant.

Mr, Wiaeins. Does the sheriff over here join in that observation
that there is some resistance by the magistrates themselves?

Mr. Srevens. No, sir. I have not noticed that resistance. I can
speak very briefly about my experience with it in Santa Cruz County.

We have not used telephonic search warrants to a great extent.
They are not used as a matter of routine and I have not noticed an
increase in the number of search warrants that we < btain because of
the facility of being able to get telephonic search warrants.

We get search warrants whenever we are required to have a search
warrant in order to make a search and, under the present system,
that is any time you want to make a search of a residence.

The telephonic search warrants that we do obtain are obtained
primarily to convenience the officer and the district attorney and
possibly to convenience the judicial system.

Also, something that has not been alluded to is the convenience
of a defendant. Many times if you are trying to obtain a search
warrant at 3 o’clock in the morning, it is going to take you quite a
bit of time to write the affadavit, plus the time to contact the magis-
trate and get it sipned and ecome back to the residence and conduct
the search. :

A telephonic search warrant can be obtained in a matter of 20
minutes to half an hour from the time it is initiated to the time you
have the document. The search can be completed and you can be
out of the person’s house in a reasonable period of time.

Mr. Wiceins. May I inquire further into the mechanics of this,
Mr. Chairman, if you don't mind?

Mr. Mann. No.

Mr. Wicaeins. I guess the best way is to talk about a hypothetical
case.

You have an officer in the field who is possessed of information
which causes him—him being the officer—to believe that there is a
need to search a premise. Now, does the officer first telephone the
district attorney’s office for guidance with respect to that or does he
make his first contact directly with the magistrate?

Mr. Stevens. I will explain how it is used in Santa Cruz County.
I don’t know if it is used throughout California in the same way or
not.

If an officer finds himself in o premise and cannot make & search,
but does have probable cause to believe that there is contraband or
evidence of a crime that would give him cause to get a search warrant
for the premise.

In the premise he can get a conference call, make a conference
call which is three-way with the magistrate and one of the assistant
district attorneys and himself. Ile has the tape-recording equipment
with him and the assistant district attorney on call has a format that
he follows for questions and the magistrate has the forms necessary
to complete his end of the search warrant at his residence.

The conference call begins and everybody identifies himself. The
assistant district attorney talks through the affidavit, with the officer
and magistrate listening., At the completion of the conversation, the
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magistrate will review the elements giving probable cause to search,
what to search for, and identifying the premise and any strictures
that would have probable cause for senrcﬁ are vehicles and they are
all in there and named at the time. )

The magistrate then gives the authority to the officer who signs
his name to the duplicate original and he then conducts the search.

Mr. Wiacins, Have you found in the course of this three-way
conversation that the magistrate gets into the position of counseling
and giving advice with respect to how to handle the situation?

Mur. HreveNns. That has not been my experience, no.

Mr. Wicains. Has that been the exerience of anyons else?

Mr. FrLp. No.

Mr, Norron. That is the experience of Los Angeles County.

Mr. Wigains. I'll tell you, it’s practical and almost emotional—
it's tough not to do that. These magistrates are all attorneys, former
attorneys, and when you are not ruling upon a presentation, but ycu
are present during the evolution of a case, it is awfully hard not to
put on your advocate’s hat.

That, of course, would be very unfortunate, if a person who is
hired to be a magistrate and rule upon the sufficiency of evidence
is almost a witness to the presentation of the evidence. ’

Mr, Srevens. If I could make a comment about that last statement?

Mr. Wiaeins. Yes,

Mr. Srevens. It has been my experience that that would happen—
if it is going to happen on a written affidavit, it would happen the
same way on a telephone affidavit. ,

Mr. Wicains. I suppose you could have the officer- there with his
written affidavit and as a result of examination by the magistrate—
if Liffect, he is playing a role in counseling what needs to be done in
order to——v0

Mr. Stevens. Beef up the—

Mr, Wiceins [continuing]. His signature on the warrant——

Mr. SrEvENs, Yes.

Mr. Wiaacins. Is it not common for the officer to call the deputy
district attorney first before setting up this conference call, or whether
it is a conference call or not, to get his advice as to whether or not
he should go ahead and get a warrant for the search?

Mr. Fewp. Not in California. You can’t make warrantless searches
of residences in California.

Mr. Wieeins. Under any circumstances?

Mr. FeLp. Not of a residence or business.

Mr. Wiceins. You can only make an arrest and I squ,oqe that all
of a sudden your decision in those emergency cases to make en arrest—
you zvould characierize it as a lawful search incident to a lawful
arrest—-— .

Mr. Fewp. Only of a person in the immediate vicinity.

Mr. Wieeins. Of course, of course.

Well, that raises another question because not only did I read
the example somewhere, but you spoke of it.

@ Ymh%a ked about being on the confined premises when you make
he ca

Mr. Srevens. Yes. Usually that is the way that it happens. If I
didn’t explain clearly—an officer will be in the premises to make an
arrest. Upon making his arrest, the Chimel decision keeps him from
making a search of anything other than the lunge aroa of the defendant.
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At that point, he may have developed probable cause to believe
that there 1s contraband in other parts of the house, but he cannot
meke a warrantless search of the rest of the house at the time.

Then he would—instead of sealing the residenze and calling in a
lot of other officers to make sure that contraband is not destroyed
over a long period of time while we run through the process of getting
the afladavit and getting the magistrate to sign it, he would handle
it on a conference call and it can be done in a fairly short period of time.

Mr. Wiaains. If the toilet flushes upstajrs——

Mr. Mann. Too late.

Mr. Wiaeins [continuing]. I persume something happens. I pre-
sume the officer doesn't say, hurry up, judge.

Mr. Srovens, Well, we do check the house for confederates or
other persons who could cause the officers harm while they are there.
But that is not a search of the premises, just a check for somebody
else that could be in the residence.

er, Mann. Well, you mentioned a circumstance that I am curious
about.

The officer has the tape recorder—

Mr. Srevens. Yes, sir.

ﬁiMr‘ﬁ Mann., The magistrate doesn’t have it in his bedroom or
office

Mr, Srevexns. He may have it, but our system is not set up that
way.

Mr. Manwy. It is adequate for the officer to have it?

Mr. StEvens. Yes.

Mr, Feup. We have another method of resolving the problem for
the officer in the field. On a conference call you can call the sheriff’s
desk and they will have a tape recorder available, They will Flug it
into the telephone. He doesn’t participate in the phone call. It is
just that that is a telephone that can be used to receive the communi-
cation, along with the judge and the officer in the field,

Mr. Wraeins. Does the State provide the judges with some standard
equipment?

Mr. Feup. No. We would not like to trust that mechanism.

Mr, Mann. Well, is it pretty much up to the judge to have
something—-

Mr. FeLp. The judge has nothing to do with the recording of the
information.

Mr. Mann. Oh, I see. I see.

Mr. Feip. He doesn’t do anything except say, yes, you have
probable cause, go ahead and search.

Mr. Mann, Isee.In this three-legged stool, the recording is made——

Mr. FELp. A%yxvhere.

Mr. Mann, Well, anywhere.

Mr. MeEnAN. If T may interject here, I think there is something
important that should be stated right now and that is that there is
not uniform procedures among the counties in the State of California.

For instance, you just heard two gentlemen talk about the police
officers doing the recordings, either through the sheriff’s office or by
the officers on the scene.

There are & number of jurisdictions—I think l)rimaril of San Diego,
who you will hear from on Monday, and ourselves in Alameda Coun-
tvy—we think that the integrity of the affidavit should be preserved
judicially.
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So, consequently, they have taken the &p[)roa_ch that the recording
device should be in some faghion in the hands of the magistrate at the
scene or in San Diego, they have a telephone setup wherein the judicial
district, in the locked chambers, are tape recorders. The tape recording
takes place in that locked chamber and are transceibed by court em-
ployees or stenographers.

Mr, Mann. Well, I suppose I assumed that. But ap]l)m'ently, I was
assuming too rauch. Under the procedures described heretofore, the
sheriff’s office transcribes the conversations, right?

Mr. Ferp. That's right. But we have to—you don’t have it in your
bill, but we have to give the tape, with the machine, plus the tran-
scribing material, to the judge. He listens to the tape, reads the tran~
seript and then he can record it as true and correct——-

Mr. Wicaeins. I see.

Mr. Feup [continuing]. Or not.

Mr. 1MANN. And then he files the transcript of the tape and the
original——

Mr, Ferp. That all stays with the court. Then counsel can come
in and listen to it later, if he wants to.

Mr. Wiaeins. Mechanically, how does this work, now? I believe
that it is proper that the transcript and the recording should be under
judicial auspices, rather than under enforcement euspices. Mechani-
cally how does it work? ,

Mr. MeeguaN. Well, I am invading San Diego a little bit, but I
happen to be familiar with their procedure. They will outline it for
you more clearly on Monday, but in Alameda County—and partially
this might be responsible for the fact that we experienced a different
type of success in the oral search warrant field—the way we initially
set it up was that we had training bulletins that were published and
training seminars and videotapes that were set up both with the police
and with the various judicial magistrates from alFthe judicial districts.

First of all, we explained the bill to them—the 1970 bill—which
they had never heard of. We explained the procedures and we tried to
get uniform procedures esmblisged in Alameda County.

The procedure that was developed was that within the individual
bailiwicks of the magistrates—that would be their judicial district—
that they would have these tape recording devices available so that
an onduty magistrate would have it present in his home.That would
be after court hours, that type of thing.

Otherwise we would generally go to the magistrate in session and
use his reporter, or whatever, in order to get a search warrant. But at
nighttime or weekends, he would have the tape recorder. Without
golng into the mechanics of it, he would be the one who would have
the tape recorder and cause it to be activated when an affidavit was
going to be put forward.

He would then record the thing, which would have all the con-
versation of the officer and himself involved in this authorization.
Then he would maintain the individual tape and put it into a box,
you know, and label it.

Then, the next day he would deliver it to the court stenographer.
There were safekeeping devices there in each of the judicial districts
where they would keep them safely.
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We were concerned with a lot of things at that time, namely,
that magnets could be used to erase them and that the police could
be accused of interfering with them. The integrity should be main-
tained by the court.

So, that tape was available and of course, the transcription would
be made by a court employee and it would then be authenticated
by the judge. He could listen to the tape and the tape would, of course,
be qzmlab e to the defendant and his counsel when they wanted to
see it.

Now, San Diego County is different. I think that their procedure
was much better than ours turned out to be. There the judge is in no
way involved in the recordings. However, it is still under the auspices
of the court inasmuch as they have established in their main judicial
district down there—the San Diego judicial district—a locker-type
affair, where they have two tape recorders, each having 8-hour tapes.

It’s o fail-safe. If one fails, the other one will activate. They have
backup units to them so that if the tape can run down because of
proé(mged sessions, they can go onto the other tapes. It’s a locked
system. v

So, when they establish the conference call with as many officers
as they desire—they have the deputy district attorney and the magis-
trate on the line. All this has, of course, been approved prior to.this.
The telephone company has set up this conference call, which is ac-~
tivated by the sherifi’s office, who has the button to press to turn
it on.

The recording mechanism is not m the judge’s possession—although
it is under his control—because it is in this loekef room in the judieial
district, The next morning they have the legal stenographers go in—
they are in the emgloy of the court—and they will transczioe the tapes.

So, they have the tapes available, and they also have the warrants
available. Now, that’s the two ways—-—

Mr. Man~, Has it worked? ‘ ‘

Mr. Meenan. San Diego feels that it has been quite successful. In
Alameda County we have experienced another kind of success. If
you can bear with me, I will tell you what it is.

Chimel, of course, was the prime motivation for all of this. In
California—if you are not familiar with the law here—the constraints
against us because of Chimel in California are almost to the point
that you—well, if the defendant can’t reach it, forget it, you aren’t
allowed to search it.

You can search the home, but you need a search warrant to do it,
unless there is an exigent circumstance. You talked about the case
with the flush of the toilet. We can legitimately present to the court
that evidence is being destroyed and they would allow us to move
forward to preserve it without a warrant.

But at any rate, because of that, we knew we needed a lot more
warrants in order to proceed. Before, you could arrest a man in his
home and then search his home incident to that arrest if it was con-
sistent with the nature of the offense for which he was arrested.

Now we needed more warrants. So, the oral search warrant law came
out as a result of that. In implementing it, we found out that we had a
lot of problems. We didn’t have available ma%istmtes. You know,
when you wanted to get a search warrant before, you would say,
#“Who should we call?” And the judges, of course, did not like being
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csﬁ}lgd at 1, 2 o’clock in the morning. So, it was a helter-skelter type of
affair. '

We made the judges aware that the legislature had put this out and
that we had to comply with Chimel and that the judges had to be
available, So, they initially gave it a try, but they didn’t like working
with the tape recorders. Fiscally, they didn’t have the funds to pro-
vide tape recorders.

We found ourselves—the district attorney’s office—providing it to
them, where we had them available, so that they could use them, They
saw the need for extra personnel, like stenographers. I talked already.
about the safekeeping procedures. It got into budgetary concerns.
They revolted at all these types of things.

To make a long story short, even though they understood and could
cope with it, they decided that they would like to see an alternative
procedure. One of the things I have to say was a primary concern of
the magistrates was that they did not like their voices on the tape in
the early morning hours when they had been taken out of a sleep or
had come home from a party, or whatever the situation was. In review-
ing them, they might not sound as articulate or as intellectual as they
might like to sound.

So, what they said was, OK, we have six judicial districts in Ala-
meda County which cover the whole county. We will have an on~-duty
magistrate in each judicial district available to you 24 hours a day.
Y(ip provide a deputy D.A. in that district and we will work with the
police.

Now, the effect of that was that it made magistrates available.
Geographically, it knocked us down so that we could get an affidavit
of this type in a short amount of time and go up to the judge’s house
within 10 minutes. He could look at a written document, sign it, and
we could then execute a search warrant.

That became very practical for us in Alameda County. So, we
didn’t have to use the oral search warrant so much. The law and this
oral search warrant law caused this result, which made these magis-
trates available to us. That proved to be quite fruitful to us.

Now, that is fine in Alameda County, where we are a large county
with a lot of people and have a lot of courts available. %ﬁ“or large
counties on the Federal Government level, I would think that that
would beconie very impractical. I think that distance is & great con-
cern in larger counties and especially on the Federal level. 4

But I thought you should just be acquainted with what is happening
in Alameda County. Right now we are not using the oral search
warrant that much.

Mr. Wigeins. Qur committee, as you know, hes had some experi-
ence with tapes. And if we learned nothing else from them, we learned
that they are difficult to understand without a high level of sophistica-
tion in improving the quality of the tapes.

It could be that the tapes that we were listening to were clan-
glestinelfr placed about the room and were not direct communications
into a phone, but tell me something about the quality of the reception.

Does it permit—mhas it been shown to permit a high quality and ac-
curate reproduction of the conversation by the girls with their ear-
phones listening to the taps, backing it up, typing a few words, going
on—I’m sure that is the mechanism. .

Ave they able to reproduce accurately the conversation as it
occurred?
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Mr. Meeuan. We thought we could get an accurate reproduction.
Sometimes it was very difficult, as you explained. Speaking for Ala-
meda County, we don’t use it so much anymore at all,

Perhaps the gentlemen that are actively using it could give you
their opinions better than I.

My, FeLp, We do it a lot. A lot? Well, maybe 10 or 12 times a year.
On the east end of our county—our county is 21,000 square miles, and
the major Eart of the business is—of the court system—in San Ber-
nardino. That controls a lot of area, the desert, the mountains and it
may be 250 miles to where the offices are.

It’s really impractical for an officer to drive 4 hours, type up a
search warrant and affadavit for 2 hours, take it to a judge and then
drive back 4 hours. We have not had a really difficult time with tape-
recording equipment, just insisting that they use good tape recorders,
probably no different from the tape-recording machine at the end of
the table. With an induction coil that you stick in the telephone, you
avoid a lot of interference from outside noises.

I have found in our situation that most of the search warrants that
we had were for either murders, grand theft, burglaries, robberies
and such, where the officers were instigating the investigation that
night when they finally arrived at the suspect’s house or location and
made an arrest,

They know the evidence is there, but they can’t get it and the only
way to get it is with a search warrant, whether it be by telephone
or taking the resources of pesrsonnel to drive them back to the judge.

When we first started in 1970, we were up around number 500
search warrant from the beginning of time, from the beginning of
using search warrants in the county. We are now up in the neighbor-
hood of 3,000. My experience has been that——

Mr. Wicains. And only 9 or 10 of these were telephonic search
warrants?

Mr. Feup. A year, that's right. Tho officers would rather type
them up, because you miss things when you are talking over the
telephone. You assume that you have on the affidavit all of the in-
formation. If you read it, it may not be there and there is therefore a
risk involved in doing it over the telephone.

Mr. Wiceins. Well, in general, we have two major kinds of situa-
tions. One situation involves a planned search of the premises. It
may not even have a defendant in it. You have got time to think
about it, and in those cases I take it that it is your practice and the
preferred practice, to get a written search warrant?

Mr. Fep. That's right.

Mr. Wiceins. But in the kind of situations where you have an
arrest and you have an entry—and a lawful entry—for the purpose
of making the arrest, but your search is confounded because of
Chimel——

Mr. Ferp. It could be with an arrest warrant, by the way.

Mr. Wigeins. Yes; it could be pursuant to an arrest warrant. But
now you would like—quite understandably—you would like to pick
up evidence which is just beyond the reach of the defendant and you
feel that you might be subject to a successful motion to suppress or
to exclude that evidence if you do so. .

So, you've got a defendant in custody and the evidence almost in
sight, but out of reach. And in that kind of situation, that is when you
use the oral search warrant?

94-641 O =77 -3
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Mr, Ferp. Yes; but there is a third kind of situation that we
haven’t talked about.

We have gone to residences with search warrants and you describe
the articles to be seized in the warrant. Very frequently, you find that
those things are easily accessible. You find those things right away,
but while you are finding those items—1I'll give you an example.

We had a warrant to seize two stolen rifles and as we got into the
bedroom where the rifles were located, there were 16 rifles stacked up,
one against another. We checked the serial numbers of those rifles
and they came back from other burglaries.

So, 1 got on the telephone and called the judge and asked him for &
search warrant to search for other property which was taken in the
same burglaries as some of these riges. Plus, we had also found the
silencer for the weapon and some narcotics,

We really wanted to look over the house very carefully. It would
have taken quite a while to go from the residence back to the judge
and then back to the residence, which would have been a needless
waste of time. We had & lot of personnel there to do the search, be-
cause we didn’t want to take any chances on that occasion.

The search resulted in the seizure of about 60 stolen weapons, a lot
of other kinds of stolen property, narcotics, the silencer and a lot of
other things that——

Mr. Wigeins. Did you feel that you didn’t have the authority to
take custody of objects in plain view?

Mr. Ferp, We could have taken those 16 rifles that were in that
room and that’s it. The search would have been over.

Mr. Wiceins. Even though your warrant only described two?

Mr. Feup, That's right.

Mr. Wiceins. OK. I agree with that.

Mr. Ferp. But there were things in other rooms of the house that
we eventually seized in the! -ituation.

Mr. Wiceins. I see.

Mr. Ferp. This is rwt v 1 infrequent happening. T drafted o war-
rant for some Tresmry agents on a counterfeiting case and they could
only describe one particular kind of counterfeit money. They went to
this guy’s house and he had all kinds of things in the house that would
lead them to search for more evidence. ‘

We had no telephone procedure in those days. They said: “Forget
it, we'll just take the stuff.” T think that if we had the telephone pro-
cedure, we would have called them up and got an authorization to go
through the house.

Mr, Wiegins. Iwould like to look at this procedure from. the stand-
point of defense counsel or the defendent for a moment.

This, in general, is a fourth amendment problem, the admissibility
of evidence problem, California has something like & motion to sup-
press, You might call it something else, it is a pretrial motion.

It is normally based upon the counsel examining affidavits and—
just what is in the file available to counsel when a telephone warrant

&s been issued?

Mr. Ferp. Every word that is said between the judge, the district
atitorneys on the line, the sheriff, or the police officer.

He has available to him the tape and the transcription. He would
have available to him a tape recorder so that he could listen to it.
He has the duplicate originals of the search warrant, which is signed




15

by the officer in the field. He has the typewritten search warrant
prepared the following day for the judge’s original signature, and he
also has the return of search warrant and the inventories material
taken with regard to the search warrant.

Mr. Wiceins., Does it tell the defendant and the defendant's
counsel more than you would like to tell them?

Mr. FeLp. Semetimes.

Mr. Wicamns, I am talking about that part of the conversation
between the district attorney and the officer, which conceivably could
lead into-—well, a lot of ways. ‘

Mzr. FELp. Noj the only thing would be that sometimes the judges
say he has some doubts about parts of the search warrant. I am not
afraid of the defense learning that because it is on the tape. It's
probably more helpful to them than the typewritten affidavit that
we fwe the judge and he signs——

Mr. MeenaN. I think there might be something that you are
getting at, here.

What happens is that before the magistrate 'is ever contacted,
the district attorney and officer have gone over the existence of
probable cause and they, for the most part, have their script together,
so to speak, before the magistrate is contacted.

Mr. Wicains. Well, somebody else said that is invariably the
case, that three-way conversation——

Mr, Ferp. If it’s an easy warrant. There are a lot of situations
where it's easy to establish probable cause. The officer can call the
judge on his own and do it. And in most of the situations we have
had, that has been the case. The officer would call the judge directly.

If it is & little bit beyond his expertise, then he can call the district
attorney and get some assistance. In other words, have the D.A.
ask the right questions at the right time.

Mr. Wiceins. Well, your police cars now are not only stocked
with good supplies of Miranda cards, but I take it that they also
have blank search warrants?

Mr. FeLp, Yes, .

Mr. Wiceins. Maybe even duplicating equipment to make the
necessary copies?

Mr. Fero. Well, no. We haven't gotten that far.

Mr. Wicains. How have the officers reacted to this?

Mr. FeLp. We had a road show in 1970, teaching them how to
prepare the affidavits, and I got a load of hooting and hollering from
them. In my studies I have found that the good agencies will use
search warrants all the time. The farther away you get from a court,
the less apt you are to have search warrants at all, or arrest warrants
at all, and the farther away you get, you are not going to get telephone
search warrants either. )

This device is a good method for good officers to do a good job,
without undue delay. It won’t help the bad officer who doesn’t really
care suyway. You get way out in the desert and the officer is pretty
much the law. They don’t get any convictions, but they are the law.

Mr. Wicains. You know, the history of the fourth amendment in
the United States was that 1t grew out of . revulsion for the practice
under the British of writs of assistance, where you literally had a
blank warrant issued for a year perhaps, giving you carte blanche
authority to enter anywhere, any place, as long as you had the neces-
sary piece of paper in your hand issued sometime previously
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Some elements of the academic community who are interested in
history and nothing else have visions of this amounting to a floating
warrant being carried around by the police officer. That he simply
makes a quick telephone call and gets an OK to execute it. 'l‘ﬁat
scares them. What should I tell them besides——

Mzr. Feup, I don't see how that is possible because the officer has
to give factual information which will develop this concept of probable
cause for the magistrate to listen to and say, yes, you have good
reason to go in and search. Unless he hag either personal knowledge
or knowledge from a reliable person who has knowledge, he can't get
o warrant or approval from the magistrate.

If he did, the court of appeal would set it aside and say, you are
wrong, Judge. But actually, even before you get to the court of appeal,
in our system you have already had three hearings to suppress that
evidence,

Mr. KeLLeEr. Yes, Congressman., It doesn’t change any of the
constitutionnl requirements, particularity of the description, the
statement under oath, and probable cause and all that has to be
satisfied. So, I don't see how there is & danger, particularly under our
law where the time of issuance has to be noted on the original warrant
and the time of execution of the warrant in the possession of the
officer. That limits the scope of time. I don’t share the concern that
they have.

Mr. Wieoins. Another argument that has been made is that in
our system we attach a great importance to face-to-face testimony.
The trier of the fact can judge the demeanor of the witnesses before
him. So, the argument goes that that is impossible in the case of
telephone communication. I would be interested in anyone’s response
to tgnt. That is a real argument and one that will be made again, I am
sure.

I take it that the consensus here is that you don’t feel that argument
is meritorious. But why not?

Mr. Ferp. When an officer is going to a judge to get a warrant,
under the usual procedure he hands him a piece of paper and says,
this is my aflidavit. The judge sits down and reads it and if he has
any questions, he will ask the officer.

Mr. Wiaens. -Does he swear the officer?

Mr. Feup. They swear him shead of time, But that’s all he does.
He reads the affidavit and he asks any questions and if he likes the
affidavit, he will sign it and then sign the warrant.

There isn’t any by-play that is recorded actually, between the
officer and the judge, that anybody will ever hear about. You get
more of the interplay over the telephone than you do by this affidavit.

We prefer just giving him ‘the piece of paper and having him sign
it, but there are situations thaf will lead to warrantless searches
unless we have the telephone available to us. I don’t see that there
is any advantage to face-to-face passing on of information with a
piece of paper.

Mr. MEEHAN. Quite a bit of information that is on the affidavit
is not firsthand knowledge of the officer anyway. A lot of it has been
given to him from reliable sources, from police reports from fellow
officers, things like that, He is the compiler of the information, He
serves as the conduit all the way from the beginning as to its reliability.
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So, as far es demeanor is concerned, I mean,—well, it’s not a
question of if he's lying—vell, if he is lying about his source of material
that could be demeanor, but if it was the source himself lying, you
wouldn’t have that source before the magistrate at all to discover
demeanor.

Mr, KeLLEr. Plus, the defendant will always have the opportunity
to call that officer in court as a witness and get an evaluation at that
time. So the only denial of an opportunity to the defense of evaluating
demeanor of the affiant, if any, occurs at the time the search warrant
is obtained.

Mr. Wiaeins. That's true.

Mr. Fewp. Can I comment on something?

Mr. Wieains. Yes.

Mz, Ferp. In our county, we have two FBI agents in Barstow.
The next place down the line that you have to go is in Riverside,
and the distance is over 100 miles. There is a magistrate in Barstow,
a magistrate in San Bernardino, one in Riverside and you've got
some judges in Los Angeles.

But if the FBI agents are at a residence in their county area, it's
probably 300 miles to Los Angeles. Now, if your local magistrate
18 not there, the next one is going to be 3 or 4 hours away, at least,
and I think it is very unfair to require them to go to the magistrate
and then go back.

Mr. Wigeins. What do they do?

Mr. Feup. They don't have the personnel in the IFBI system to do
that. You are going to lose your cases because they wers not able
to safeguard the evidence which is present in the house while the
other one goes to the magistrate, wherever he happens to be.

Mr. Wiceins. The central district is hardly the largest one in the
country. I suppose the problems you just described are exacerbated

Mr. FrLp. & think 1t’s everywhere in the country with the FBI.
They are spread out too thin. Then there are the sheriffs.

Mr. Wiceins. Sure. But it’s not new to them. How have they been
living with this?

Mzr. Ferp. Not very well.

Mr. Norron. Having been an FBI agent, the way that you obtain
warrants is through personal rapport. The magistrate knows the
agents that produce good cases and those that don’t. Those that
produce good cases—and I think that’s true not just in the FBI, but
In most police agencies ag a whole.

The magistrate or judge or district attorney is much less apt
to probe deeply into an affidavit if he knows the reputation of the per-
son who is before him. If he is unsure of the reputation—things go
much quicker when you have the reputation for pretty quality cases
and not putting the jurist or the district attorney on the spot with
half-baked information or what have you.

In cases as have been described with distance, I think the FBI in
many cases has to hold back until they are in a position of having
manpower. The FBI rarely gets in there quick. It's mostly as a result
of a good period of time and having everything done before they even
%o to a search situation. I think the FBI doesn’t have the same prob-
ems as most local police agencies do.

Mr. Wrieeins. It doesn’t have as many emergency situations?

Mr. Norron. That's right.
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Mr. I'erp. That’s true, but they do run into cases where they would
like to search more and bﬁey have to just try to get a consent search,

Mr. Norron. They have to phone back the office and have another
agent go back.

Mr. Wriaamns. Well, I guess that every consent search is going to
result in a motion to suppress.

Mr. FoLp. We have the motion to suppress anyway, but you are
more likely to win on a consent search irom a defense standpeint,
than you are with a warrant. They don’t—they just don’t get the
warrants if they have to drive 4 hours to get a judge.

Mr. Wieeins. Well, we have a decision to make, The ultimate de-
cision to make is whether to recommend a change in the Federal Rules
of Criminal Procedure to authorize this on a national basis. We have
to make the decision on the basis of empirical evidence and the place
it can be found is in California and Arizonsa right now.

Mr. Chairman, I gather that there is nobody sitting at the witness
table right now that counsels us not to adopt it.

Mr. Norron, If T could just say—I feel and I think I am speaking
for the police chiefs, we feel that it is a useful tool, and strictly a tool.
I think that it gives the users, the law enforcement officers, the ability
to handle the job in a better manner,

I don’t think that it should be considered anything else, but another
tool. The only difference that I would state, as Attorney General
Keller said before, clerical errors should not benefit the person who is
searched, such as the exclusionary rule.

The Federsl law is written in such a way that, you know, a straight
clerical error, such as the case of an officer who went through the entire
procedure and did everything right, but forgot to write the judge’s
name on the warrant and had the case thrown out based on that
clerical error,

I think if you were writing the law, that those types of things should
be taken into consideration as not hurting the Vali(}lity of the warrant.

Mr. Wigeins. The warrant 1s the original. The officer never has
“the original” in his possession. I think this probably was an applica-
tion of the rule as to whether or not there had to be some delivery of
the copy of the warrant—

Mr. Norron. That’s right.

Mr. Wiaarns [continuing]. To the premises. They were not able to
do so in the conforming part of the statute.

Mr. Norton. The officer is divected by the jud,;», The district
attorney asks him to decide whether Officer Jones may sign his name
to the warrant. The judge sa?rs, yes, he may sign my name. You sign
his name to the bottom of the duplicate warrant that you are going
to carry with you at the time of issuance.

There was one case that held that because the officer did not sign
the judge’s name, that the search was invalid and we submit that
we think that that goes beyond the intent of the law.

Mr. MegnaN, If I am not mistaken, wasn’t that a case where the
officer did not have the form——

« Mr. KeLrEr. Yes.

Mr. MzenaN [continuing]. And he was unable to even complete a
warrant and the judge didn’t have one at home to do it. So, the issue
was—he had an oral affidavit, but the law in California does not allow
an_oral warrant, ergo, they had no warrant.

Mr. Wiaains. Sure.
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Mr, Mzeguan, That’s the point,.

‘ Mlt Krurpr. It was the absence of the warrant, not the failure to
sign it.

Mr. Meenan. There is another thing that for warrants, at least
the preparation of our warrants, we prepared, it’s quite possible that
the officer who is the affiant on the case, who is doing the oral affidavit
and then completes the warrant, may not be the officer who executes
that warrant.

So, we have made provisions at least on our forms, so that the
affiant officer signs his name, signs the magistrate’s name at his
direction and the time that the authorization was made.

Of course, he would also sign the executing portion of it if he him-
self was also the executor. But if somebody e&se executed-—showing
the warrant and leaving its receipt and so forth—he himself would
individually sign it and also sign t{le time that it was executed, which
is requited by our statute.

So, let’s say that on the Federal setup it might be a situation of
one agent actually the affiant, funneling in a lot of information in to
the magistrate on oral affidavit, The search warrant is authorized,
the duplicate original, and maybe he gives it to somebody else to
execute because he has to maintain his post and the individual goes
out and executes it, It would be o different officer than the affiant.

Mr. Mann. You have made virtually no warrantless searches?

Mr, Norrown. 1 think just in the circumstances of emergencies
when you are not sure that you are going to be conducting a search.
You might be led to a place in the course of an investigation where
all of o sudden you must make an arvest that you have not planned
on at & place that you had not planned on.

Then you would be doing it without a search warrant at that
premise. That is in many cases the time that you are going to have to
come back and I think that that is a fairly common practice, mainly
in narcotics investigations and in investigations of burglary, any kind
of investigations that go from one jurisdiction to another.

You are operating on a task force and when you start you are not
sure exactly where the thing is going to wind up and you have a
district attorney that is waiting by the phone to find out, you know,
where you are going to be and finally when your burglar goes into a
residence in another city, then your case starts coming together.

So, yes. We all get search warrants when we have the opportunity
when we know what is going to be happening. But, in a continuing
investigation and in an emergency situation, a great deal of the time
you are just stuck there all of a sudden with a place to search with a
defendant suspect and that is the first time that you are able to start
your paperwork.

Mr. ManN, And you are telling me that you go ahead with your
search and you don’t bother with this telephone procedure?

Mr. Norron, No, no; I think the point is being made that in
California every county and district attorney has made his own policy
as to how this procedure will work.

Mr. MANN. Yes.

Mr. Nonron. I really feel that it probably should be one policy for
the entire State. Some counties say that police officers cannot phone
the judge, you must phone the district attorney. The district attorney
phones the judges and then there is the conference call.
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As we hear from other counties, the officer can sometimes phone
the judge directly. There are as many different ways of handling our
law as there are counties in California.

But sure. We obtain the warrant or be satisfied that the fruits of the
crime are going to be inadmissable,

Mr. ManN, Do any of you have any other information that you
think will be helpful to us? .

Mr. MzeBHAN. I might mention that I think that there has been
tremendous increase in the use of warrants in California and I think
that that is primarily caused by Chimel and in particular in California,
the way our Supreme Court has interpreted Chimel.

California has even come up with another case last year which is
called the Ramey case, where they require us where we have probable
cause when we go to a home, we must have a warrant in existence. So,
the constraints on us even being in the home are quite heavy.

So, obviously, they are going to make officers do their preliminary
work relative to warrants in the arrest vein, When they do it in the
arrest vein, they also do it in the search vein. Subsequently, when they
go to a home, many officers are armed with search warrants, mostly
written.

Therefore, statistically, you will find a tremendous number of
warrants now being issued, whereas they would not have issued those
back before 1970.

Mr. MANN. Mr. Smietanka?

Mr. Smieranka. I have one question. The California statute does
not require, as I understand it, that the circumstances make it
reasonable for the issuance of an oral warrant as opposed to an
affidavit search warrant? Is that correct?

Mr. Feup. Correct, sir. ~

Mr. SmrmrAnkA. And if there is a policy it is worked out on a
hit-or-miss basis from case to case. Correct? There is a policy estab-
lished but it is more related to practical circumstances rather than to
anything that is set down?

Mr. Fewp. We acknowledge the fact that the best warrants are
produced by someone sitting in the office and thinking about it and if
you have that situation you are going to type it out ahead of time.

If you can’t, then you use the emergency telephone procedure.

Mr. Samreranka. Given that, the—

Mr, Fewp. If you had that thing in there, then before you even
start the conversation you have to say, Judge, I need this telephone
warrant because—but if you

Mr. Symieranka. Looking at the first three lines of the proposed
TFederal rule, is it useful to require a certain set of circumstances that
make it reasonable to proceed by way of oral affadavit or should
that be left to the circumstances as they arise?

Mr. I'enp. I don’t think it is necessary.

Mr. MeenaN. Not necessary.

Mr. Wicains. Well, it is stated backwards, but at least it is stated
on line three and four of our proposed statute, “When it is reasonable
to do so, in the absence of a written affadavit, you can proceed with
an orgl affidavit.’”” What I think is intended is that when it is unrea-
sonable to get a written affidavit that you can proceed with an oral
affidavit. Presumptively, it is always reasonable to get a written
affidavit, or an oral affidavit.
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Mr. Fewp. Right.

Mr. Stevens. One exception would be that in my experience it is
unreasonable to take time when the judges are in court. Then it's
difficult to get an oral affidavit. We are better off getting it typed and
catching a judge between recesses, because they are willing to spend
the time on the telephone during court time.

Mr. ManN. Yes.

Mr. Srevens. Just as——

Mr. Wicains. Evan now under this setup?

Mr. Maxn. He is talking about during the day when the—when he
follows the judge's breaks.

Mr. Meeuan. When I say “24 hours”, we consider the judges
to be available when they are on the bench. Of course, when they
are on the bench, we will go with written affidavits. I think most
jurisdictions will, This is only for weekends and after hours that we
we are talking about oral search warrants.

San Diego will tell you that they have a standing rule there that
any time you get a search warrant that is oral in nature, it calls for
immediate execution, because obviously the reason you wanted it
was because there was an emergency situation. Otherwise, you get a
written warrant where you have got a 10-day execution clause.

Mr. ManwN, Anyone else?

Mr. Wricains, No.

Mr. Mann, Thank you very much, gentleman. You have been
very helpful to us.

[The prepared statement of Eddie T, Xeller follows:]

SrareMENT oF Eppie T, Xerner, OFFICE OF THE ATTORNEY (YENERAL, SACRA-
MENTO, CALIF,

Mr. Chairman and fellow committee members, our office was asked to appear
today and present the California statutory and case law which applies to our
State procedures for obtaining search warrants via telephone or other similar
means. Please bear in mind that the Attorney General’s Office is primarily involved
with the academie aspect of this question. We have little practical need to resort
to the use of such procedures. The occasions when our State narcotics agents and
other eriminal investigators might have need to utilize such procedures are few
and when these situntions do cccur the sgents would nearly always be working
in conjunction with local prosecutors, not our State attorneys, Thus our primary
familiarity with this issue occurs on appeal, after a crimingl conviction, when a
defendant is raising legal challenges to the search which ocsurred in his case.

The law in California related to obtaining search warrants by telephone and
other such means is contained in Penal Code sections 1526(b), 1828(b) and 1534(b).
Prior to enactment of these laws in 1970, our statutes provided that search warrant
affidavits had to be either in written form or sworn testimony which is reduced
to written affidavits, and all search warrants had to be personally signed by the
issuing magistrate,

Qur new statutes state that instead of o writien affidavit, & magistrate may
take an oral statement under onth, This statement must be recorded by the
magistrate or by a certified court reporter,

If the magistrate believes that probable cause has been established, he may
orally authorize the officer to sign his name on a duplicate original warrant which
shall be deemed o search warrant,

The magistrate must enter the exact time of issuance on the face of an original
warrant and sign his name on it, and the officer must enter the exact time of its
execution on the duplicate criginal warrant,

The oral statement mush be transeribed and, once done, will be deemed an
affidavit for search warrant purposes. When the statement is recorded by the
magistrate, he alone certifies the recording snd the transcription, When the
recording i§ done hy a courk reporter, both he and the magistrate certify the
transcribed statement.

04-541 O =77~ 4
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Finglly, the magistrate must file with the clerk of the court the sworn oral
statement, the transeription, the original warrant and duplieate original warrant.

These are the basic provisions of our statutory law.,

Since these statittes were enacted in 1970, only twelve eases touching divectly
or indirectly on this subjeet have reached the appellate court level in the form of
o reported or published decision. Of this number, only five cases have dirvectly
involved search warrants obtained by means of a telephone and only three of
these cases have specifically considered legal challenges to ourstatutory procedures,

In one of these cases, (People v. Peck, 3 Cal.App.3d 993 (1974)), the defendant
claimed that our statutes on this subjeet were unconstitutional heeause they
allegedly permitted issuance of search warrants without adequate judieial super-
vision or protective measures, The Court of Appeal rejected this claim noting that
neither the United States nor the California Constitution search and seizure
provisions require the presentation of a warrant affidavit as a prerequisite to the
issuance of a search warrant. The court then reviewed the safeguards and close
supervision by magistrates which our statutes provide and concluded that the
constitutional challenge was invalid.

In this cnse the court also settled other important legal claims. It held that the
language of the statute did not require the oral statement to be transeribed before
the search warrant issued. It indicated that the transcription may be done at a
later time if done promptly and so that it is available for an accused to challenge.

The court also held that no special or unusual facts over and above normal
probable cause need he shown to justify issuance of such a warrant. This appears
to differ with your proposed federal statute. Your proposal apparently would
require the requesting officer to show why obtaining a written affidavit is not
reasonable or possible.

In another case on appeal, (People v. Aguirre, 26 Cal.App.3d Supp. 7 (1972)),
the defendant claimed that our statutes on this subject intended to provide only
for the taking of oral statements in the physical presence of the magistrate, The
Court of Appeal rejected this view and held that the oral statements contemplated
by these statutes may be taken by telephone, two-way radios, or face-to-face
confroutation. The court alse held that the magistrate’s failure to administer an
oath {o the officer until after he had related the information used to support is-
suance of the warrant was not prejudicial error.

The third case which has dealt directly with telephonic search watrants,
(Bowyer v. Superior Court, 37 Cal.App.3d 151 (1974)), illustrates that our statutes
on this subject are being very strictly construed by our courts. In that case a police
officer sought search warrant authorization by telephone. The information he re-
lated espplied abundant probable cause to search and the magistrate orally au-
thorized him to conduct a search and sign his name to a search wnrrant. The
problem was that the officer did not have & search warrant with him and did not
sign the magistrate’s name on any warrant prior to the search. The Court of Appeal
ruled that our statutes on this subject authorize an oral procedure for the search
warrant affidavit, not oral issuance of the warrant itself. Therefore, since there was
no written search warrant in existence prior to the search, the evidence seized
was inadmissible, .

These are the only reported appellate cases which have dealt directly with
search warrants which are obtained telephonically. However, other related case
law has supplied legal guidance in this area. These cases primarily involve the
situation where an officer or informant personally appears and gives sworn testi-
mony before o magistrate to secure a warrant. These cases established the follow-
ing legal rules,

he Fourth Amendment to the United States Constitution does not require the
magistrate who issues a search warrant to personally take the affidavit of the
officer secking the warrant. Due process of law under hoth federal and state
constitutions is satisfied in such a situation if the magistrate has the opportunity
g% é}.\ag)'zig)o)tho affiant should questions arise. (People v. Chavez, 27 Cal. App. 3d

A magistrate may not prepare his own addendum to a search warrant affidavit
by questioning the affiant, signing it himself, and indicating the affiant has sworn
to its truth. Such affidavits must he sworn to by the affiant himself and either
prepared in written form or recorded nnd transeribed verbatim (Charney v. Su-
pertor Court, 27 Cal. App. 3d 888 (1972)).

Sworn testimony from an affidavit which is not recorded and transeribed as
required by section 1526(b) may not be considered to determine probable cause
(People v. ITill, 12 Cal. 3d 731 (1974)). However, a magistrate may utilize such a
procedure to assess the demeanor and credibility of an informant in support of
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?’lcgggwisc logally sufficient affidavits (Theodor v. Superior Court, 8 Cal. 3d 77

Aside from the foregoing, I can represent that our office believes that these
search warrant procedures are o valuable tool for law enforcement, particularly
where time ’s of the essence, At the same time, we are confident that our statutory
;ﬁ;‘ocedures on this subject adequately safegunrd o defendant’s rights and interests,

one of his constitutional guarantees to probable cause, a sworn statement, par-
ticularity of deseription of place and property to be seized, and a neutral magis-
trate ave affected or diminished hy these laws. All these requirements still must be
satisfied hefore such o warrant can issue telephonieally. Also, our statutory pro-
cedures adequately provide a defendant with an adequate record on which to
challenge the search made in his case,

Mz, Mann. The subcommittee will recess these hearings until Mon-
day morning, 8:30 a.m., April 25, 1977, in the same place. ‘

[Whereupon, the subcommittee meeting adjourned, to reconvene at
8:30 a.m., Monday, April 25, 1977, at the same place.]







TELEPHONE SEARCH WARRANT PROCEDURE

—

MONDAY, APRIL 25, 1977

HouseE oF REPRESENTATIVES,
or THE COMMITTEE ON THE JUDICIARY,
San Francisco, Calif.

. The subcommittes met, pursuant to adjournment in Room 2007,
Federal Building, 450 Golden Gate Avenue, San Francisco, California,
at 11:05 a.m., Hon. James R. Mann [chairman of the subcommittes]
presiding.

Present: Representatives Mann and Hyde.

Staff present: Thomas W. Hutchison and Toni Lawson, counsel;
and Raymond V. Smietanka, associate counsel.

Mr. Manw. The Subcommittee on Criminal Justice will now con-
vene for the purpose of consideration of H.R. 5865, telephone search
warrant procedures, and related matters.

Our witness this morning on telephone search warrant procedures
is Chief Deputy District Attorney Richard Huffman. Mr. Huffman
will testify on behalf of San Diego County’s district attorney, Edward
Miller, who is the author of an article on telephonic search warrant
procedures which agpeared in “The Prosscutor.”

At this time, if there is no objection, a copy of that article will be
made a part of the record. [See app. 1 at p. 33.] '

TESTIMONY OF RICHARD HUFFMAN, DEPUTY DISTRICT ATTORNEY
FOR SAN DIEGO COUNTY, ON BEHALF OF SAN DIEGO COUNTY
DISTRICT ATTORNEY EDWIN L. MILLER, JR.

Mr, Many., Welcome, Mr, Huffman.

Mr, HurrmaN. Thank you, Mr. Chairman.

Mr, Manw. You may proceed as you wish.

Mr. HurrmaN. Thank you.

Mr. Manx. I wish to say that Iread the article, I know Mr. Miller’s
enthusiasm for the procedure. I will ask one preliminary question.
What does it cost for the mechanical, electronic setup that you have?

Mr. HurrMan. Our initial investment was $2,000.

Mr. Mann. That is all?

Mr. Hurrman. For the electric equipment.

Mr. Mann. I see. )

Mr. Hurrman. I might at this point explain the equipment which
we have,

Mr. Mann. Yes, please do.

Mr. Hurrman., We have arranged, through the county sheriff, a
modification of the switchboard to provide for conference call capa-
bility. All of our telephonic search warrants are arranged through the
sherift’s office, by means of conference calls.

(25)
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The sheriff, therefore, is able to activate the recorders, which are
lodged—not in the possession of law enforcement—but in the posses-
sion of the court, in the main courthouse in our town. ’

Mr. Mann. Let me interrupt you at this time. Mr. Hyde was not
here Friday and didn’t hear some of the alternate methods that are
being used, one being that the law enforcement officer in the field has
a tape recorder in his possession, on which he records the conversa-
tions with the judge, the magistrate. So, it is in his hands and suspect.

In this case it is in a sealed room, & room in the courthouse or the
sheriff’s office .

Mr. Hurrman, The recorders are actually in the custody of the
municipal court. They are locked in a room under the control of the
clerks of the court.

Mr. ManN. And the conference calls come through the sheriff’s
switchboard or through the central operator?

Mr, Hurrman. Through the sherift’s switchboard.

Mr. Man~. Through the sheriff’s switchboard, and hooked into
that is a recorder in 2 locked room?

Mr. Hurrman. Right,

Mr. Hypz. Interesting.

Mr. ManN. I am curious about one other thing. These conversa-
tions that are being recorded, these three-ways calls between law en-
forcement officers, the deputy district attorney and the judge, are
they recording the whole conversation, or do they agree when to start
recording after they have solved the little wrinkles in the matter and
have talked them out? Of course, that could be completed by a prior
phone call by the officer and the DA before they get to the magistrate
on the phone, but is the whole byplay among the three recorded?

Mr. Hurrman. Once the officer is on the phone with the court. the
entire conversation is recorded. .

Mr, Mann. Once he is with the court. He can have any conversa-
tion with the deputy district attorney prior to that conversation with
the judge that is recorded?

Mr. HurrMman, Yes, sir. I might tell you that the normal procedure
we follow is that, first of all, we assign two deputy district attorneys
on a rotating basis. They are equipped with pager devices so if they
leave their home they can be contacted at any hour of the night.

An officer who finds himself in need of a search warrant contacts
the sheriff’s business office and it either contacts the deputy at home---
so that we don’t spread their home telephone numbers about the whul:
county—or it pages them using the paging device.

The deputy then contacts the police officer to determine v ., the
problem is, whether he needs legal advice or if he needs a se=+ 1 war-
rant. The deputy then would go over with the officer the «,'; stion of
probable cause and in many instances directs him to de »dditional
investigation. In some instances the deputy will refuse th:. wsuance of
the search warrant.

If the deputy determines to issue a search wars:. ., he makes sure
the officer has the necessary search warrant for-s<, /hich you have to
have in order to comply with California law “¥.u deputy then goes
over the description of the premises, the 1% #-al to be searched for
and goes over the familiarity of the officar: 0 . the telephonic search
warrant procedure. The deputy prett+ :~uch works out with the
officer what they are going to do.

AN -
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Then the deputy contacts a judge. Depending on the hour, he either
contacts a judge in that particular judicial district or a duty judge
wio_che courts provide for us after certain hours in the evening, or
p~:ticularly on the weekends. The judges have duty to be available.

The deputy will then talk to the judge, explain that he needs a
search warrant and basically what it is about and arrange for the con-
ference call to actually take place.

Once the conference call takes place, the recorder is activated and
a signal beeps every 15 seconds, so that we know that the machine is
operating. Incidentally, we have two sets of recorders with backups
for each one, so that we have two recorders running on each line as
they are activated, in case one of them malfunctions.

_The court then swears the officer in and testimony is taken at that
time. As I indicated, once the conference call starts, everything is
recorded thereafter.

_ At the conclusion of the conference call, the court issues a warrant,
instructs the officer to sign his name to the warrant and instructs the
officer as to whether or not he will approve night time service.

Our county is probably the only county in the State which makes
extensive use of the telephonic warrant.

Mr. Mann. How many counties in the State?

Mr. Hurrman. Fifty-eight.

Mr. ManN. Yours is certainly the only one that has this very
sophisticated procedure.

Mr. HurrMAN. Yes, it is. And I might indicate that I have looked
at some of the judicial council's statistics. Since 1971 when the pro-
cedure was put into effect, we have issued 870 telephonic search
warrants.

. Mr‘.? Mawnn., How many have the other 57 counties used, if you
now

Mr. Hurrman., Oh, ’'m sure they haven’t used that many com-
bined. I looked at Lios Angeles County and it is down to 10 or 11 a
year.

I might incidentally poing out that we have not reduced the num-
ber of written search warrants. In 1970, we issued about 400 written
search warrants and 30 telephonic warrants, In 1973, we had written
o little more than 400 search warrants and about 200 telephonic
fearch warrgnts. Those numbers vary because of changes in State
LAV

In 1976, the marijuana laws were made misdemeanors, and that
cut the number of telephonic search warrants as narcotics is one of
the primary areas for searches. Also, the California law changed on
financial records, which essentially require search warrants in check
cases Tor us to obtain the necessary bank records to prosecute them.,
So, the number of written warrants has gone up rather dramatically
and the number of telephonic warrants has dropped, but only be-
cause of the changes in the substantive law,

I want to project the feeling of enthusiasm about telephonic search
warrants, recognizing, however, that there are a number of mechanical
problems.

We have found, first of all, that the magistrates actually, I think,
participate more in the issuance of the warrant by this process, than
they did or do with the written process. Many warrants have to be
written because the facts are complicated and it takes o lot of time to
work out probable cause.
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But we find that what we have done is filled & void here, between
the written warrants and those searches that just were going to be
conducted without warrants at all.

We took an informal poll of our officers for 1 year and found that
they candidly admitted that about 70 percent of the telephonic
warrants which they obtained would have resulted in a search without
ahwarmnt. And if the search wasn’t valid we would not have issued
the case.

Mr. Mann., We had a somewhat contrary set of statistics on Fri-
day when two district attorneys were here and indicated that a
warrantless search in California was almost a thing of the past.

Mr. Hurrman, Well, it may be that they are not issuing cases
as a result of bad searches, but the searches are going on. What hap-
pens is the watch commander will reject the case at the police depart-
ment and it doesn’t surface in the district attorney’s office.

For example, an officer makes an arrest at a house and he sees
evidence there, some within plain view, and engugh to give him prob-
able cause to search; he is out, for example, in our county which is a
large geographic area, in our desert area, or up in the north portion
of the county and he is 50 miles from the courthouse and it is 10 o’clock
at night; he is probably not going to drive all the way down to some
population center, wake up the deputy district attorney, get the
warrant typed up, then go find a judge, wake him up, get him to sign
the warrant and then go back up for the search.

We found that they will, however, pick up the phone and call. I
suspect, very frankly, that is one of the problems why counties have
not done what we have done with the telephonic search warrant—
and I might say that we are not losing telephonic search warrants in
o court of appeal in California; the courts have upheld the validity
of the warrants coming out of our county.

If youare at all familiar with California law, this State is probably
the strictest of all the States in application of fourth amendment
standards.

Mr. Mann, Well, one of the more attractive features of the rule—
and you perhaps understand the background of what we——

Mzr. HurFrman. Yes, sir.

Mr. MANN. And it resulted in the support of the ACLU, as a matter
of fact. That was the notion that it would cut down on the number
of warrantless searches, and that, of course, is a very attractive
pl'osFeot.

I had somewhat thought that we had wound up in the wrong State
to discuss this matter. On Friday I learned that you all didn’t have
warrantless searches, but apparently that information was not exactly
correct.

Mr. Hurrman. Well, I think someone is not being completely candid
with you because there are warrantless searches going on in the State
and we have found that we have avoided them in our jurisdiction
only by an aggressive approach to law enforcement.

We put out a publication for police officers. We print, manuals for
Eolice_ officers. We send deputies over to discuss it with them and we

ave invested a lot of time in getting a system that works. If we have
o complaint from an officer that it took too long to get & warrant, we
immediately investigate it and find out—you know, deputy district
attorneys are just like other people and they goof off just like everyone
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else does—but we have found by getting in and actually pushing the
project, that the police are coming to the point now where we are
getting patrolmen familiar with the operation of the warrant process
and even patrolmen are calling and making application for telephonic
search warrants.

We thereby get the magistrate involved in a situation where he
never would be before. Yon take a district, a Federal district like
Utah where you have large distances involved between where the
office might be and where the commissioner or magistrate might be
and you have had situations where we have brought—we have gotten
together on the affidavit. An officer from Taguna Beach, Calif,,
which is in a different county, and an officer from our county and a
judge and a deputy distriet attorney were involved. The judge took
the testimony of both officers to make up the affidavit for the search
warrant.

Now, physically Laguna Beach is 70 miles from the center of San
Diego, It would not be possible, realistically, to bring the officer down
to get the affidavit. The officer either would have foregone the search
or he would have searched and tried to figure out some probable
cause later on.

I think telephonic search warrant capability is an important feature
for law enforcement to have. It is not going to be easy to implement.
As you have seen from your hearings, most countries have just thrown
up their hands. We have not only done it at night, but we have ar-
ranged for a daytime telephonic process for emergencies only. How-
ever, the officer has to do some good selling to us to explain why,
because obviously we have to get & magistrate off the bench to hear it.

But we have had homicide situations or robbery situations in which
the officer finds himself on a scene in the middle of the day and he is
either going to have to get a squad of officers and barricade the build-
ing while he comes downtown and goes through the laborious process-of
writing one out, or obtain the telephonic search warrant. Our magis-
trates are so interested in this that they will take a judge off the bench.
Our process indicates to us that the average time runs from 45 minutes
to 134 hours. That’s on an average. Our record time was 9 minutes on
one where we issued o warrant to search an automobile. -

Now, under Chambers, we probably could have searched without
one, but we had the capability and we instructed our people to obtain
a warrant, a telephonic daytime warrant. It was an important case to
us. We didn’t want to leave anything to chance and why take the
chence that the California court might decide that Chambers doesn’t
apply in California? So we obtained a telephonic search warrant.

The judge was in a hurry. We had a deputy that is an expert. It took
9 minutes.

So, that’s about all T can say about telephonic warrants. I have read
the rules. My only observation is that the system, I think, has to have
the safeguards built into it that we have—that is, that the recording
device not be under the control of the law enforcement agency.

I think it should be centralized in a district court, or some Federal
court establishment, so that you don’t have to litigate the integrity of
the affidavit.

Also, it requires or will require of U.S. attorneys—if you approve
this measure—to establish some form of training for the Iederal
officers. You will have to start slowly and try to standardize. We

94-641 O =TT =6
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have much of the language—because otherwise you would have some
awful things put out by way of affidavits. The object from the law
enforcement perspective is to get valid searches.

Those are my observations. The district attorney would like to
have been here, but this is California’s victims week, as the Senator
told you, and he is in Sacramento today chairing a panel on that
particular subject.

Mr. Mann. Would you like to try your hand at some language in
our rule?

Mr. Hurruman. I would be happy to take a look at your rule and
send you any comments we have.

Mr. Mann. Please do that.

Mr. Hurrman. Certainly. .

Mr. Manx. We thought we had left a lot of questions unanswered
and the reason we have tentatively disapproved the promulgation of
the rule is on the idea that we try to refine it.

So, your opinions would be very helpful to us. I know one differ-
ence—our language, I think, includes some language of showing a
1'(}31asonable necessity for the procedure. Your language doesn’t include
that

Mr. HurrmaN. That’s right. California law does not require the
showing of any necessity or good cause. In fact, that was specifically
raised in a case out of our county and our court determined that if
the legislature meant good cause then it would have said so.

Frankly, gentleman, I think that if our practice is any experience
and obviously we are only one county out of one State—I think the
telephonic search warrant provides some considerable additional
protections really.

When you get right down to it

Mr. Maxn. Well, obviously, if you lay that sheet in front of the
magistrate, he is going to sign it.

Mr. Hurrman, That’s right. You take a 10-page search warrant
down and get it signed in 5 minutes.

Mr. Manw. Right.

Mr. Hyde, do you have anything?

Mr. Hype. No; I do not.

Mr, Mann, You have given us a very concise summary of the way
you use it in San Diego County. We are concerned about the logistical
application as well. The Federal court setup—in South Carolina we
have one Federal district. I don’t know how many commissioners
there are scattered around the State, but I guess we could have a
central recording arcangement that you tie into at the State capitol.

Mr. Hurryvan, Well I suppose—I don’t know where the district
court is located.

Mr. Mann. Well, it is basically located in the State capitol.

Mr. Hurrman, Well, I don’t see why in that instance, even though
you have a number of magistrates, you couldn’t locate the recording
equipment at the district court

Mr. Man~. And some controlled means of kicking it off.

Mr. Hurraan. Certainly. Through the State police, or some cen-
tral directory. If I were designing one for a State, we would pick the
most centralized law enforcement point and-—

Mr. Mann. I don’t think we have a 24-hour switchboard in the
Federal system.
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Mr. Hurrman, Well, of course, part of the problem is prosecutors.
A lot of them don’t like the telephonic warrant, you see, because——

Mr. Mann. You have to be on duty.

Mr. Hurrman. That's right. It all comes down to the question of
management of that particular office.

Mr. Mann., Well, it can be solved.

Thank you so much.

Mr. Hurrman, Yes, sir

Mr, ManN. You have been very helpful.

Mr. Hype. Yes. Thank you.,

Mr. Hurraan. You are quite welcome, gentlemen.

Mr. Mann. This hearing is now adjourned subject to the call of the
Chpir and these hearings in San Francisco are adjourned.

[Whereupor:, at 11:20 a.m., the meeting of the subcommittee was

adjourned subject to the call of the Chair.]






APPENDIXES

AppeNDIx 1

TareraONIC SEARCH WARRANTS: THE SAN Drego EXPERIENCE
(By Edwin L. Miller, Jr., District Attorney )

In 1970, the California Legislature e¢nacted an amendment to the Penal Code
which authorized issuance of search warrants based upon oral statements under
oath which are recorded and transeribed.?

This revoluntary legislation held out the promise of search warrants issued in
minutes rather than hours and a flexibility in law enforcement procedure not
possible with the cumbersome search warrant supported by written affidavit. In
less than three years this promise has become a reality in San Diego County.

The mechanical aspects of preparing search warrants depend upon written
affidavits as employed in San Diego prior to 1971 were time consuming and
awkward under even the best circumstances. A police officer desiring a search
warrant during the daytime was required to contact a deputy in the District
Attorney’s Office, Busy trial schedules often made this a difficult chore. Once
located, the deputy would prepare an affidavit in long hand which would, in turn,
be prepared in final form by secretaries in the office. More time was consumed
while both officer and deptuy attempted to locate o magistrate who could break
away from his judicial duties in court to review the affidavit and order the issuance
of a search warrant. Finally, once the officer had obtained the search warrant,
much more time was lost while the officer was in transit to the place to be searched.

Officers who desire to obtain search warrants at night found that the time de-
lays in the normal daytime procedure were greatly magnified. As a result, few
officers ever made the atitempt.

When the United States Supreme Court handed down its opinion in Chimel v.
California, 395 U.8. 752 (1959?, which limited the scope of searchesincidenttoan
arrest to the area immediately surrounding the arrestee, the need for search
warrants increased to such o degree that the antiguated system reached the
breaking point.3

Even before the effective date of the new legislation in January of 1971, the San
Diego County District Attorney's Office was taking steps to prepare for a pilot
program to study the feasibility of search warrants issued over the telephone,
A liaison committee composed of a representative of the San Diego Judicial Dis-
trict Municipal Court, the San Diego Distriet Attorney’s Office, and the San
Diego Sherifl’s Department was established. Procedures for implementing the
new law were established, equipment was set up, and a small number of personnel
was schooled in the use of a pilot telephonic search warrant system. Over the
course of the next two years, that small corps of personnel was expanded until
today the program is in county-wide operation and is used by more than ten sep>
arate law enforcement agencies.

tB.,A, Dartmouth College, 1047, L L.B., U.C.I.A. School of Law, 1057. Mr. Miller Joined tho stafl of tho
San Diego City Attorney’s émco in 1059, and was appointed Assistant City Attorney in 1864, In 1066, Mr,
Miller was appointed U.8. Attorney for the San Diego and Imperial Counties, and was thereafter elected
District Attorney for the County of Son Diego in 1970,

2 4Tn lien of the written affidavit . , . (a), the mngistrate may take an oral statement under oath which
shall ha recorded and transeribed, The transeribed statement shall be deemed to be an afiidavit for the
purposes of this chapter. In such cases, tho recording of the sworn, oral statement and the transcribed statee
ment shall be certified by the magistrate receiving it, and shall bo filed with the Clerk of the Court.”’ Cal,
Penal Codo § 1526(b), (West, 1970).

§ Mha statutory schema for governing the issuance of search warrants, asit existed to 1970, was contained in
California Penal Codo §§ 15623 through 1542. The statutory schemo generally comported with the constitu-
tional requirements that the search warrant (1) deseribo with pnrticuluﬂt¥ tho place to be searched, {2
describe the persons or things 1o be selzed, (3) be based upon the existence of probable cause to search, an
{4) be based upon sworn oath or afiirmation that such Probnhlu causa exists, Furthermoro, former Penal
Caode § 1526 set forth tho typical requirement that the afiidavit be in writing.

(83)
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Today, after two years of development, the telephonie search warrant system
operates in a quick and simple manner, A law enforcement officer, having knowl-
edge of what he believes to be probable cause to search, telephones a deputy
district attorney and discusses the probable cause evidence with the deputy.
In most cases, the officer places his eall from the residence he desires to search.
The deputies in the District Attorney’s Office are selected on a rotating hasis
to be on duty for telephonic search warrants during the day and during off-duty
hours, The names and home telephone numbers of the duty deputies are distrib-
uted to law enforcement officers throughout the County. During the nighttime
the duty deputies carry paging devices in order that they may be contacted even
while away from their home phone.

Once contacted, if the duty deputy district attorney agrees that there is probable
cause for the issuance of a search warrant, the deputy then contacts o magistrate,
discusses the probable cause information with the magistrate, and if the latter
agrees o search warrant should issue, the duty deputy district attorney then
contacts the police officer who initiated the request, and a conference call is set
up between the district attorney, the police officer, and the magistrate. In San
Diego County, the switchboard in the San Diego County Sheriff’s Department,
downtown office, has been modified to handle the conference eall. Once all partic-
ipants to the conference call are on the line, the Sherifl’s switchboard operator
then activates tape recorders which record the conversation between the police
officer affiant, the distriet attorney deputy, and the magistrate, At the conelu-
sion of the conference call, the magistrate directs the police officer to fill out o
simple search warrant form, setting forth the place and the property to be searched
and scized, and the officer is dirceted to sign the judge’s name on the warrant
form. At the end of the call, the officer, with warrant in hand, executes it as he
would any other search warrant,

The final step in the operation of the system takes place after the warrant is
executed, The following day a sceretary in the municipal court prepares a tran-
seription of all the previous day’s search warrant affidavits from the recorded tapes.
After the transcriptions have been prepared, officers who have obtained search
warrants are notified. These officers then come to court and take the transeriptions,
the tape, the receipt and inventory, and the search warrant filled out the previous
evening, to the judge who authorized the search warrant. The judge then reads the
trangeription to insure its accuracy and signs his name to the transcription. The
original search warrant and the receipt and inventory are then filed with the
municipal court, In the meanwhile, the judge will have filled out his own search
warrant form and affixed his signature to it. The search warrant filled out by the
magistrate will go on file in the municipal court along with the tapes and the tran-
seriptions, When mare than one affidavit is on a tape, cage files are merely cross-
referenced,

The recording equipment employed in the San Diego system consists of four
reel-to-reel tape recorders, cach capable of three hours of continuous recording,
There are two primary recorders with two backup units, Both the primary recorder
and its backup recorder operate simultancously to record each conference calll
The tape from the primary recorder is used for transeription purposes; the backup
unit has completely separate wiring which insures recording of the conference cal.
in the cvent of mechanical failure of the primary unit. A timer automatically
activates the second bank of primary and backup recorders after two hours and
forty-five minutes of recordation, The system is designed so that if in the future
the volume of search warrants requires additional recording equipment, the system
can be expanded simply by merely adding sequential taping equipment or using
extended lengths of tape. The recorders, selected on the basis of their depend-
ability, are of the cleetromechanical type. They are located in o secure area of the
County Courthouse. Once the recorders are activated, o recording beep is emitted
every fifteen seconds which alerts the parties to the fact they are being recorded
and that the system is in proper operation.

The telephonic search warrant system required the development of new printed
forms. Of primary importance is the search warrant form itself. The telephonic
search warrant form is similar in all respects to an ordinary search warrant form
except that at the end of the form there is provision for insertion of the magis-
trate’s name which is to be entered by the officer in the field at’the magistrate’s
dirtetion when the warrant is issued. The form is prepared in quadruplicate with
the original to be returned to the court, the second copy to the Distriet Attorney,
the third copy to the affiant officer, and the fourth copy to be left with the person
or premises searched. The form used for inventorying items seized need not be
altered for the telephonic search warrant, nor is there any nced for a special form
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for the officer’s oral affidavit, since the entire conversation is completely tran-
seribed on the day following the issuance of the seareh warrant,

It is, of course, necessary for all parties to the conference call to have before
them a copy of the telephonic search warrant form. We have also found it necessary
to develop two training manuals for use by the distriet attorney and by the
officer in the field, The manual used by the police officers sets forth fivst, the pro-
cedures in contacting the duty deputy district attorney; second, it sets forth
seripts which are to be used as samples in applying for search warrants, These
seripts cover such frequently encountered situations: (1) the confidential, reliable
informant; (2) probable cause as developed by plain sight observation by the
officer; and (3) probable eause developed from information from a vietim or
eyewitness to o crime, The officer’s manual is intended to give guidance in selecting
the proper langunge used by the affiant and is uptated as frequently as case law
necessitates. Samples of language necessary for deseribing the premises, deseribing
the property, and requesting night service are also set forth, The manual used
by the duty deputy distriet attorney contains all the information in the police
officer’'s manual plus a more detailed desecription of the procedures which the
deputy distriet attorney must use to set up the conference call and to activate
the recovding equipment,

One of the main features of the telephonic system is itz flexibility, In San Diego
the system has been used for everything from & search of a stolen Van Gogh
purinting to a search for weapons used in o multiple slaying. In one instance,
two affiants working on the same case were separated hy some 60 miles from one
another and yet were able to get their search warrant without delay. The use of
wmultiple affiants is not uncommon; equipment is the only limitation. There
have nlso been cases of use of the system by untrained, out-of-county officers who
got their first look at the telephonic senrch warrant form at the time they were
phoning to the deputy distriet attorney for a search warrant,

Speed and ease of operation is another great benefit of the telephonic search
warrant system. The saving of time has been remarkable, In o recent survey, it
was determined that G5 percent of all telephonie search warrants take one hour
or less from the time when the officer in the field decides hd wants a search warrnnt
until the time of its issuance. Most of the rethaining 35 percent are completed
in legs than 2 hours, Frequently, the delay can be attributed to lack of the necessary
information to establish probni)le cause when the police officer first calls a depty
distriet attorney. Investigations of unusual complexity such as pornography
cases also account for our longer telephonie search warrants.

The flexibility and efficiency with which search warrants can be obtained by
telephone has greatly expanded the total number of search warrants issued, There
has been an approximate five-fold increase in the number of search warrants
issued between 1970 and 1972,

The telephonic senrch warrant system as used in San Diego County has Loen
upheld in several appellate decisions, In the first reported case dealing with this
system, it was held that the oral statement provided for in Penal Code §1526(b)
need not be made face-to-face between the affiant and the magistrate, and that
two-way communications by telephone or two-way radio were cqually permissible.

The telephonic system is also commented upon in People v. Coleman but the
Court of Appeal in the Coleman case did not have to rule on the validity of the
telephonic search warrant. A recent um‘(‘é)ortod decision approved the telephonic
search warrant system as developed in San Diego, holding that the process of
recording and transeribing the applieation, affidavit, and search warrant itself
had all the safeguards required by the Fourth Amendment® Furthermore, the
Appellate Court found nothing wrong with the procedure authorizing the officer to
sign the judge’s name to a duplicate orviginal of the search warrant,

San Diego's experience has demonstrated that an efficient effective system enn
be devised at a reasonable cost with adequate security and with high reliability.

& Peaple v. Aguirre, 26 Cal, App. 3d Supp. 7, 103 Cal. Rptr, 153 (Appellato Dept., Superior Court, 1972)-

598 Cal. App. 3d 36, 104 Cal. Rptr, 363 (1972).

8 People v, Bucholz, No. 5081 Cal. Court of Appeal Fourth App, Dist., Div, One, decided Decomber 14,
1972, certified for nonpublication.
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APPENDIX 2

Unim; Calendar No. 96
" H. R. 5864

[Report No. 95-195]

IN THE HOUSE OF REPRESENTATIVES

Mancir 31, 1977

My, Many (for himself, Ms, Horrzatan, My ILacn, Mro Geooen, Mr, Evass
of (teorgin, Mr. Wisuixs, ind My, Hang) introduced the following bill;
which was veferred to the Committee on the Judieiary

Arnrr 11,1977

('ommitted to the Committea of the Whole House on the State of the TTnion
and ordered to be printed

A BILL

To approve with modifications certnin proposed ameundments to
the Federal Rules of Criminal Procedure, to disapprove
other such proposed amendmnents, and for other related
purposes, 4

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
% That notwithstanding the first section of the Act entitled
4 “An Act to delay the effective date of certain proposed
5 amendments to the Federal Rules of {irhminal Procedure
6 and certain other rules promulgatesi by the {'nited States
7 Supreme Court” (Public Law 94——34:9,‘appr<wed July 8,
8 1976) the amendments to rules 6(e¢), 23, 24, 40.1, and

9 41{c) (2) of the Rules of Criminal Procedure for the Tnited

1R, 0984 wae enncted (See Publie Law D3-78) fu the form It pasged the Sepate, DPros
gmml Rule $11cy (2} of the Federal Rules of Criminal Urocedure promulgated by the
Supreme Court, dealing with oral search warrants, was disapproved It ILKR, 8804 as It
parsed the Touse, ILR. GRO% wra luteadueed by Mr, Mann to glve the Sulicommitice on
Criminal Justice a vebicle to further conshiter the matter.
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States distriet courts which are embraced by the order en-
tered by the United States Supreme Court on April 26,
1076, shall take effeet only as provided in this Aet.

See. 20 (a) The amendment proposed by the Supreme
Cowrt to rule 6(e) of such Rules of Criminal Procedure is
approved in a modified form as follows: Such rule 6 {e) is
amended by striking out “The court may direct that an in-
dietment shall be kept secret” and all that follows through
“the clerk shall seal” and nserting in licw thereof the follow-
ing: “The fedoral magistrate to whom an indictment is
returned may dircet that it shall be kept secret watil the
defendant is in custody or has heen released pending trial.
Thereupon the elerk shall seal”.

(b) (1) The amendment proposed by the Supreme
Conrt to rule 23 (b) of such Rules of Criminal Procedure is
approved.

(2) The amendment proposed by the Supreme Court to
rale 23 (¢) of sueh Rules of Criminal Proeedure is approved
in a modified form as follows: Rule 23 (¢) of such Rules of
Uriminal Procedure is amended by striking out the first sen-
tence and inserting in lieu thereof the following: “In a case
tried without a jury the court sball make a general finding
and in addition if the defendant ix found guilty shall make a

special finding as to the facts, unless such special finding is



15

38

3
waived by the defendant. Such general findings and special
findings may he made orally.”.

(¢) The amendwent proposed by the Supreme Court
to rule 24 of such Rulex of Criminal Procedure is disap-
proved and shall not take cffect,

(d) The amendivent proposed by the Supreme Court to
such Rules of Criminal Procedure, adding a new rule desig-
nated as rule 40.1, is disapproved and shall not take effeet.

{(¢) The amendment proposed by the Supreme Court to
rule 41 (e) of such Rules of Criminal Procedure is disap-
proved and shall not take effect.

Spe. 3. (a) The fipst section of this Aet shall take el-
feet on the date of the enactinent of this Act.

{b) Section 2 of this Act shall take elfect October 1.
1977,
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Calendar No. 330

05rir CONGRESS
1sT SessioN H R 5 864
[ ] ®

[Repert No. 95-354]

IN THE SENATE OF THE UNITED STATES

Arrin 20 (legislative day, Feruary 21), 1977
Read twico and referred to the Committee on the Judicinry

Jurny 20 (legislative day, May 18), 1077
Reported by Mr, Roserr (% Byre (for Mr, Me(Lennan), with an amendment

[Strlke out all after the enncting clause and insert the part printed in italie]

AN ACT

To approve with modifications certain proposed amendments to
the Federal Rules of Criminal Procedure, to disapprove
other such proposed amendments, and for other related
purposes. ’

Be it enacted by the Scnate and House of Representa-
tives of the United States of America in Congress ageeeriivd,
Thet notwithstendine the firsh seetion of the Awd souivied
“An Aeb to dolay the efeetive date of esciv'n propesed
amendments to the Federal Bules of “iminel Procedure
and eertain other rules promulgnicd by the United States

(9 ~ w o | 2ad

® a3 o
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3
Faived by the defendant: Suel general findings and speeial
fadings mey be mode exally
to rale 94 of sueh Rules of Criminal Precedure is disep-
proved end shell Hob take effeets
{4} The amendment proposed by the Supreme Court to

- sueh Rules of Criminel Drocedure; edding & new rule desig-

nated as rale 40 s disapproved and shell neb take effeets
{e} The amendment proposed by the Supreme Courb bo
male 41{e) of sueh Rules of Criminal Precedure is disep-

- proved and shall not take effeck

Sper 3+ {a) The frsh seetion of this Aet shall take ef-
foeb on the date of the ennetment of this ek

{b) Seetion 2 of this Aet shell take effect Oetober &
109
That notwithstanding the first section of the Act entitled “An
Act to delay the effective date of certain proposed amendments
to the Federal Rules of Criminal Procedure and certain other
rules promulgated by the United States Supreme Court”
(Public Law 94-349, approved July 8, 1976) the amend-
ments to rules 6(c), 23, 24, 40.1, and 41(c)[2) of the Rules
of Criminal Procedure for the United States district courts
which are embraced by the order entercd by the United States
Supreme Court on April 26, 1976, shall take effect only as

provided in this et
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4
Sec. 2. (a) The amendment proposed by the Supreme

2 Court to subdivision (e) of rule 6 of such Rules of Criminal

8 Procedure is approved in a modified form as follows: Such

4 subdivision (e) is amended to read as follows:

5
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“(e) SECRECY OF PROCEEDINGS AND DISCLOSURE.—

“(1) GENERAL RULE—A grand juror, an inter-
preter, a stenographer, an operator of a recording device,
a typist who iranscribes recorded testimony, an
attorney for the Government, or any person to whom
disclosure is made wunder paragraph (2)(4)(ii)
of this subdivision shall mot disclose maiters occurring
before the grand jury, except as otherwise provided for
in these rules. No obligation of secrecy may be imposed on
any person except in accordance with this rule. 4 know-
ing viclation of rule 6 may be punished as a contempt of
court.

“(2) ExCEPTIONS.—

“(A4) Disclosure otherwise prohibited by this
rule of maiters occurring before the grand jury, oiher
than its deliberations and the vote of any grand
juror, may be made to—

“(i) an attorney for the government for use
in the performance of such attorney's duty; and
“(ii) such government persomnel as are

deemed necessary by an attorney for the govern-
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5

ment to assist an atlorney for the government

in the performance of such atiorney’s duty lo

-enforce Iederal oriminal law.

“(B) Any person to whom malters are dis-
closed under subparagraph (A)(i) of this para-
graph shall not utilize that grand jury material for
any purpose other than assisting the attorney for

the government in the performance of such attorney's

- duty to enforce Federal criminal law. An attorney

for the government shall promptly provide the district
court, before which was impancled the grand jury
whose material has been so disclosed, with the names
of the persons to whom such disclosure has been
made.

“(C) Disclosure otherwise prohibited by this
rule of matlers occurring before the grand jury may
also be made—

“(1) when so directed by a court prelimi-
narily lo or in conneclion with a judicial
proceeding; or

“(it) when permitted by a court at the
request of the defendant, upon a'showing that
grounds may exist for a motion to dismiss the
indictment -because of matters occurring before

- the grand jury.
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“(3) SEALED INDICTMENTS.~The Federal magis-
trate to whom an indictment i3 returned may direct that
the indictment be kept secret until the defendant is in
custody or has been released pending trial. Thereupon
the clerk shall seal the indictment and no person shall
disclose the return of the indictment except when neces-
sary for the issuance and execution of a warrant or
summons.”.

- (b) The amendments proposed by the Supreme Court

“to subdivisions (b) and (c¢) of rule 23 of such Rules of

Criminal Procedure are approved.

(c) The amendment proposed by the Supreme Court to
rule 24 of such Rules of Criminal Procedure is disapproved
and shall not take effect.

(@) The amendment proposed by the Supreme Court to
such Rules of Criminal Procedure, adding a new rule desig-
nated as rule 40.1, is disapproved and shall not take effect.

(¢) The amendment proposed by the Supreme Court to
subdivision (c) of rule 41 of such Rules of Criminal Pro-
cedure is approved in a modified form as follows: Such sub-
division (c) of the Federal Rules of Criminal Procedure is
amended—

(1) by striking out
“(c) IssuANCE AND CoONTENTS.—A warrant shall’

and inserting in lieu thereof the following:
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“(c) I1SSUANCE AND CONTENTS.—

“(1) WARRANT UPON AFFIDAVIT~—~A warrant

other than a warrant upon oral testimony under para-

graph (2) of this subdivision shall”; and

(2) by adding at the end the following:
“(2) WARRANT UPON ORAL TESTIMONY.—

“(4) GENERAL RULE~If the circumstances
make it reasonable to dispense with a written affi-
davit, a Federal magistrate may issue a warrant
based upon sworn oral testimony communicated by
telephone or other appropriate means.

“(B) AppricarioNn—The person who is re-
questing the warrant shall prepare a document lo be
known as a duplicate original warrant and shall
read such duplicate original warrant, verbatim, lo
the Federal magistrate. The Federal magistrate shall
enter, verbatim, what is so read to such magistrate
on a document o be known as the original warrant.
The Federal magistrate may direct that the warrant
be modified.

“(C) IssudNCE~If the Federal magistrate is
satisfied that the circumstances are such as to make
it reasonable to dispense with a writien affidavit and
that grounds for the application exist or that there

is probable cause to belicve that they exist, the
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Federal magistrate shall order the issuance of a
warrant by directing the person requesting the war-
rant lo sign the Federal magisirate's name on the
duplicate original warrant. The Federal magistrate

shall immediately sign the original warrant and enter

on the face of the original warrant the exact time

when the warrant was ordered to be issued. The
finding of probable cause for a warrant upon oral
testimony may be based on the same kind of evidence
as 1s sufficient for a warrant upon affidavit.

“(D) RECORDING AND CERTIFICATION OF
TESTIMONY —]Vhen a caller informs the Federal
magisirate that the purpose of the call is to request a
warrant, the Federal magistrate shall immediately
place under oath each person whose testimony forms
a basis of the application and cach person applying
for that warrant. If a voice recording device is avail-
able, the Federal magistrate shall record by means
of such device all of the call after the caller informs
the Federal magistrate that the purpose of the call
18 to request a warrant. Otherwise a stenographic
or longhand verbatim record shall be made. If a
voice recording device 1is- used or a stenographic

record made, the Federal magistrate shall have the
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9
record transcribed, shall certify the accuracy of the
transcription, and shall file a copy of the original
record and the transcription with the court, If a
longhand verbatim record is made, the Federal
magisirate shall file a signed copy with the court,

“(E) Contenrs—The contents of a warrant
upon oral testimony shall be the same as the contents
of a warrant upon afidavit.

“(F') ADDITIONAL RULE FOR EXECUTION.~
The person wha executes the warrant shall enter the
exact lime of execution on the face of the duplicate
original warrant,

“(@) MoTION TO SUPPRESS PRECLUDED.—
Absent a finding of bad faith, evidence oblained pur-
suant to a warrant issued under this paragraph is
not subject to a motion to suppress on the ground that
the circumstances were not such as to make it reason-

able to dispense with a written affidavit.”.

SEC. 8. Section 1446 of litle 28 of the United States Code
is amended as follows:

(a) Subsection (c) is amended to read as follows:

“(e¢)(1) A petition for removal of a criminal prosecu-
tion shall be filed not later than thirty days ofter the arraign-

ment in the State court, or at any time before trial, whichever -
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is carlier, except that for good cause shown the United States
district court may enter an order granting the petitioner leave
to file the petition at a later time.

“(2) A petition for removal of a criminal prosecution

‘shall include all grounds for such removal. A failure to state

grounds which exist at the time of the filing of the petition
shall constitule a waiver of such grounds, and a second peti-
tion may be filed only on grounds not existing at the time of
the original petition. For good cause shown, the United States
district court may grant velief from the lmitations of this
parayraph.

“(3) The filing of a petition for removal of a criminal
prosecution shall not prevent the State court in which such

prosécution is pending from proceeding further, except that

‘a judgment of conviction shall not be entered unless the peti-

' tion 18 first dended.

“(4) The United States district court to which such
petition is directed shall examine the petition promptly. If
it clearly appears on the face of the petition and any exhibils
annexed therelo that the petition for removal should not be
granted, the court shall make an orvder for ils summary
dismissal.

“(5) If the United States district court does not order
the summary dismissal of Such petition, it shall order an

evidentiary hearing to be held promptly and after such hear-
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ing shall make such disposition of the petition as justice shall
require, If the United States district court determines that
such petition shall be granted, it shall so notify the State
court in which prosecution is pending, which shall proceed
no further.”.

(b) Subsection (e) is amended by striking out “such
petition” and inserting “such petition for the removal of a
cwil action” in lieu thereof.

SEc. 4. (a) The first section of this Aet shall take effect
on the date of the enactment of this Act.

(b) Sections 2 and 3 of this Act shall take effect Octo-
ber 1,1977.

Passed the House of Representatives April 19, 1977.

Attest: EDMUND L. HENSIAW, JR,,
Clerk.
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IN THE HOUSE OF REPRESENTATIVES

Marcn 31,1977

Mr. Manx~ introduced the following bill; which was referred to the Com-
mittee on the Judiciary

A BILL

To amend title 18 of the United States Code to provide a proce-
dure for obtaining scarch warrants on the Dbasis of oral
testimony.

Be it enacted by the Senate and Iouse of Representa-
tives of the United Stales of America in Congress assembled,

That chapter 205 of title 18 of the United States Code is

B W N

amended Dy striking out all that follows

“Chapter 205.—SEARCHES AND SEIZURES”

<t

and precedes section 3103a, and inserting in licu thercof the

=S o

following:

*Sec,

#3101, Alternate procedura for obtaining warrants, oral testimony,
%3102, Method of issuance of warrants obtained under section 3101,
#3103. Return of warrants obtained under section 3101,

#3108a, Additional grounds for issuing warrant,

I
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Sec,
“3104. Tssunnce of search warrant; contents—Rule,
%3104, Persons authorized to serve search warrant,
#3106, Officer authorized to serve search warrant—Rule,
%3107, Service of warrants and seizuves by Federal Bureau of Investiga-
tion.
“3108. Exccution, serviee, and return—Rule,
%3109, Breaking doors or windows for entry or exit.
%3110. Property defined--Rule.
%3111, Property seizable on soulch wmrnnt»-Rulo.
%3112, Search warrants for seizure of animals, birds, or eggs.
“3113. Liquor violations in Indian country.
#3114, Return of seized property and suppression of evidence; motion—
Rule.
%3115, Inventory upon exccution and return of search warrant—JRule,
%3116, Records of examining magistrate; return to clerk of court—Rule.
“8 3101, Alternate procedure for obtaining warrants; oral
testimony

“When the circumstances make it reasonable to do so
in the ahsence of a written affidavit, & search warrant may
be issued upon sworn oral testimony of a person who is not
in the physical presence of a Federal magistrate provided
the magistrate is satisfied that probable cause exists for the
issuance of the warrant. The sworn oral testimony may be
communicated to the magistrate by telephone or other ap-
propriate means and shall be recorded and transeribed.
After transcription the statement shall be certified by the
magistrate and filed with the court. This statement shall be
deemed an affidavit for the purposes of the rules reélating to
search and scizure in the TFederal Rules of Criminal

Procedure.
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3
“§ 8102. Method of issuance of warrants obtained under
section 3101

“(a) The grounds for issuance and contents of a warrant
issued under section 3101 of this title shall be the same as
the grounds for issuance and content of a warrant for search
or seizure under the Federal Rules of Criminal Procedure.

“(b) Prior to approval, the magistrate shall require
the Federal law enforcement officer or the attorney for the
Government who is requesting a warrant under section 3101
of this title to read to the magistrate, verbatim, the contents
of the warrant. The magistrate may direct that specific modi-
fications be made in the warrant.

“(c) Upon approval, the magistrate shall direct the
Federal law enforcement officer or the attorney for the Gov-
ernment who is requesting the warrant to sign the magis-
trate’s name on the warrant. This warrant shall be called
a duplicate original warrant and shall be deemed a warrant
for the purposes of this section, sections 3101 and 3103 of
this title, and rules relating to search and seizure in the
Federal Rules of Criminal Procedure. In such cases, the
magistrate shall cause to be made an original warrant. The

magistrate shall enter the exact time of issuance of the
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duplicate original warrant on the face of the original
warrant,
“8 3103. Return of warrants obtained under section 3101

“Return of the duplicate original warrant and the orig-
inal warrant obtained under sections 3101 and 8102 of this
title shall be in conformity with rules relating to search
and seizure in the Federal Rules of Criminal Procedure.
Upon retwrn, the magistrate shall require the person who
gave the sworn oral testimony establishing the grounds for

issuance of the warrant, to sign a copy of it.”.
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IN THE HOUSE OF' REPRESENTATIVES
Jux~e 20,1977

My, Many (for himself and Mr. Hype) introduced the following bill; which
was referred to the Committes on the Judiciary

A BILL

To amend the Federal Rules of Criminal Procedure to estab-
lish a method for the issuance of search warrants upon oral

testimony.
1 Be it enacted by the Senate and IHouse of Representa-
2 tives of the United States of America in Congress assembled,
3 That rule 41 (¢) of the Federal Rules of Criminal Procedure
4 iz amended—
5 (1) Dy striking out
6 “(c) IssuANCE AND CONTENTS. A warrant shall”
T and inserting in lieu thereof the following:
8 “(c) IssuANCE AND CONTENTS.
9 “(1) WArrANT UPON AFFIDAVIT. A warrant,

I

2 H.R, 7888 was reported favorably by the Subcommittee on Criminal Justice on June 16,
1077, ILR, 5864, as it passed the Senate on July 25, 1977, reinstated a provision dealing
with ornl search wararnts similar to ILR., 7888, The House concurred in the Senate
amendments to ILR, 5864 (see Congressional Record of July 27, 1977 at H7865 et. seq.)
clearing the way for final passage of H,R. 5864 and obviating the need for H.R. 7888.

-~
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other than & warrant upon oral testimony under para-

graph (2) of this subdivision shall”; and

(2) by adding at the end the following:
“(2) WaArraNT UprOoN ORAL TESTIMONY.

“(A) GENERAL RuUip, If the circumstances
make it unreasonable to require a written affidavit,
& Foderal magistrate may issue a warrant based
upon sworn oral testimony communicated by tele-
phone or other appropriate means.

“(B) ArpricatioN. The person who is re-
questing the warrant shall prepare a document to be
known as & duplicate original warrant and shall read
such duplicate original warrant, verbatim, to the
Federal magistrate. The Federal magistrate shall
enter, verbatim, what is so read to such magistrate
on a document to be known as the original warrant.
The Federal magistrate may direct that the warrant
be modified.

“(C) Issuawce. If the Federal magistrate is
satisfied that grounds for the application exist or that
there is probable cause to believe that they exist, the
Federal magistrate shall order the issuance of & war-
rant by directing the person requesting the warrant

to sign the Federal magistrate’s name on the dupli-

cate original warrant. The Federal magistrate shall
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immediately sign the original warrant and enter on
the face of the original warrant the exact time when
the warrant was ordered to be issued. The finding of
probable cause for a warrant upon oral testimony
may be based on the same sort of evidence as is suffi-
cient for a warrant upon affidavit.

“(D) REcORDING AND CERTIFICATION OF
TesTIMONY. When a caller informs the Federal
magistrate that the purpose of the call is to request a
warrant, the Federal magistrate shall immediately
place under oath each person whose testimony
forms a basis of the application and each person
applying for that warrant. The Federal magistrate
shall record by means of a voice recording device all
of the call after the caller informs the Federal mag-
istrate that the purpose of the call is to request
o warrant, The Federal magistrate shall have the
recorded call transcribed, shall certify the accuracy
of the transcription, and shall file a copy of the
recording and the transeription with the court.

“(E) Cowtents. The contents of & warrant
upon oral testimony shall be the same as the con-
tents of a warrant upon affidavit,

“(F) ApprrioNAn RUre For EXECUTION.

The person who executes the warrant shall have
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4
possession of the duplicate original warrant at the
time of the execution of the warrant and shall enter
the exact time of execution on the face of the dupli-

cate original warrant.”.



58

PUBLIC LAW 95-78——JULY 30, 1977

Public Law 95-78
95th Congress '
An Act

To approve with wodifications certain proposed amendments to the Federal
Rules of Criminal Procedure, to disapprove other such proposed amendments,
and for other related purposes,

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That notwithstand-
ing the first section of the Act entitled “An Act to delay the effective
date of certain proposed amendments to the Federal Rules of Criminal
Procedure and certain other rules promulgated by the United States
Supreme Court” (Public Law 94-349, approved July 8, 1976) the
amendments to rules 6(e), 23, 24, 40.1, and 41(c) (2) of the Rules of
Criminal Procedure for the United States district courts which are
embraced by the order entered by the United States Supremie Court
on April 26, 1976, shall take effect only as provided in this Aet.

Sec. 2. (a) The amendment proposed by the Supreme Court to
subdivision (e) of rule 6 of such Rules of Crimina] Procedure is
upproved in a modified form as follows: Such subdivision (e) is
amended to read as follows:

“(8) SECRECY OF PROGEEDINGS AND DISCLOSURE.—

#(1) GenERAL RULE—A grand juror, an interpreter, a stenog-
rapher, an operator of a recording device, a typist who transecribes
recorded testimony, an attorney for the Government, or any per-
son to whom disclosure is made under paragraph (2) S)Ag (ii) of
this subdivision shall not disclose matters occurring before the
grand jury, except as otherwise provided for in these rules. No
obligation of secrecy may be imposed on any person except in
accordance with this rule. A knowing violation of rule 6 may be
punished as a contempt of court.

%(2) ExcEpTIONS—

“(A) Disclosure otherwise prohibited by this rule of mat-
ters occurring before the grand jury, other than its delibera-
tions and the vote of any grand juror, may be made to—

“(i) an attorney for the government for use in the
performance of such attorney’s duty; and

#(ii) such government personnel as are deemed necek-
sary by an attorney for the government to assist an
attorney for the government in the performance of such
attorney’s duty to enforce Federal criminal law,

“(B) Any person to whom matters are disclosed under
subparagraph (A)(ii) of this paragraph shall not utilize
that grand jury material for any purpose other than assistin
the attorney for the government in the performance of sucﬁ
attorney’s duty to enforce Federal criminal law. An attorney
for the government shall promptly provide the district court,
before which was impaneled the grand jury whose material
has been so disclosed, with the names of the persons to whom
such disclosure has been made.

“(C) Disclosure otherwise prohibited by this rule of mat-
ters occurring before the grand jury may also be made—

91 STAT. 319

July 30, 1977
[H.R. 5864]

Federal Rules of
Criminal
Procedure,
proposed
amendments,

18 USC 3771
note.
28 USC 2071

note.

18 USC app.
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“(i) when so directed by a court preliminarily to or
in connection with a judicial proceeding ; or
“(ii) when permitted by a court at the request of the
defendant, upon a showing that grounds may exist for
a motion to dismiss the indictment because of matters
oceurring beforethe grand jury. '
“(8) Searep wprormENTs.—The Federal magistrate to whom
an indictment is returned may direct that the indictment be kept
secret until the defendant is in custody or has been released pend-
ing trial, Thereupon the clerk shall seal the indictment and no
person shall disclose the return of the indictment except when
necessary for the issuance and execution of a warrant or
summons.”,
(b) The amendments proposed by the Supreme Court to subdivi-

sions (b) and (c¢) of rule 23 of such Rules of Criminal Procedure are
approved.

(c) The amendment proposed by the Supreme Court to rule 24 of

Slflfch Rules of Criminal Procedure is disapproved and shall not take
effect.

(d) The amendment proposed by the Supreme Court to such Rules

of Criminal Procedure, adding n new rule designated as rule 40.1,
is disapproved and shall not take effect.

(e) The amendment proposed by the Supreme Court to subdivision

(¢) of rule 41 of such Rules of Criminal Procedupe is spproved in a
modified form as follows: Such subdivision (¢) of the Federal Rules
of Criminal Procedure is amended—

(1) by striking out

“(c) Issuance aND CoNrteENTS~A warrant shall” and inserting in
lieu thereof the following:
“(c) IssuaNCE aAND CONTENTS.—

“(1) WARRANT UPON AFFIDAVIT—~—\ warrant other than a
warrant upon oral testimony under paragraph (2) of this
subdivision shall”; and

(2) by adding at the end the following:

“(2) WARRANT UPON ORAL TESTIMONY.—

“(A) Generan rune—If the circumstances make it rea-
sonable to dispense with & written affidavit, a Federal magis-
trate may issue a warrant based upon sworn oral testimony
communicated by telephone or other appropriate means,

“(B) Arrvicarion—The person who is requesting the
warrant shall prepare & document to be known as a duplicate
original warrant and shall read such duplicate original war-
rant, verbatim, to the Federal magistrate. The Federal
magistrate shall enter, verbatim, what is so read to such
magistrate on a document to be known as the original warrant.
The Federal magistrate may direct that the warrant be
modified.

#(Q) Issuance—If the Federal magistrate is satisfied that
the circumstances are such as to make it reasonable to dispense
with a written affidavit and that grounds for the application
exist or that there is probable cause to believe that they exist,
the Federal magistrate shall order the issuance of a warrant
by directing the person requesting the warrant to sign the
Federal magistrate’s name on the duplicate original warrant.
The Federal magistrate shall immediately sign the original
warrant and enter on the face of the original warrant the
exact time when the warrant was ordered to be issued. The
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finding of probable cause for a warrant upon oral testimony
may be based on the same kind of evidence as is sufficient for
a warrant upon affidavit.

#(D) RECORDING AND CERTIFICATION OF TESTIMONY.—When
a caller informs the Federal magistrate that the purpose of
the call is to request a warrant, the Federal magistrate shall
immediately place under vath each gerson whose testimony
forms u basis of the application and each person a%}ilymg
for that warrant. If a voice recording device is available, the
Federal magistrate shall record by means of such device all of
the call after the caller informs the Federal magistrate that
the purpose of the call is to request & warrant. Otherwise a
stenographic or longhand verbatim record shall be made, If
a voice recording device is used or a stenographie record
made, the Federal magistrate shall have the record tran-
scribed, shall certify the accuracy of the transcription, and
shall file n copy of the original record and the transcription
with the court. If a longhand verbatim record is made, the
Federal magistrate shall file a signed copy with the court.

“(E) Contents—The contents of a warrant upon oral
testimony shall be the same as the contents of & warrant upon
affidavit.

“(F) ADDITIONAL RULE FOR BXECUTION.—The person who
executes the warrant shall enter the exact time of execution on
the face of the duplicate original warrant,

“(G) Moriox To sUPPRESS PRECLUDED.—Absent o finding of
bad faith, evidence obtained pursuant to a warrant issued
under this paragraph is not subject to a motion to suppress
on the ground that the circumstances were not such as to
make it reasonable to dispense with o written affidavit.,”,

Sec. 8. Section 1446 of title 28 of the United States Code is amended
as follows:

(n) Subsection (¢) is amended to read as follows:

i(e) (1) A petition for removal of & eriminal prosecution shall be
filed not Inter than thirty days after the arraignment in the State court,
or at any time before trial, whichever is earlier, except that for good
cause shown the United States district court may enter an order
granting the petitioner leave to file the petition at o later time,

#(2) A petition for removal of a criminal prosecution shall include
all grounds for such remoyal, A failure to state grounds which exist at
the time of the filing of the petition shall constitute a waiver of such
grounds, and a second petition may be filed only on grounds not
oxisting at the time of the original petition, For good cause shown, the
United States district court may grant relief from the limitations of
this paragraph,

“ SB) The filing of a petition for removal of a criminal prosecution
shall not prevent the State court in which such prosecution is pendin
from proceeding further, except that a judgment of conviction sha
not be entered unless the petition is first denied.

#(4) The United States district court to which such petition is
directed shall examine the petition promptly. If it clearly appears on
the face of the petition and any exhibits annexed thereto that the
petition for removal should not be granted, the court shall make an
order for its summary dismissal,

[(8) If the United States district conrt does not order the summary
dismissal of such getition, it shall order an evidentiary hearing to be
held promptly and after such hearing shall make such disposition of

91 STAT. 321

Removal petition.

Hearing,
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the petition as justice shall require, If the United States district court

determines that such petition Shall be granted, it shall so notify the

?ﬁuiﬁ co’l’xrb in which prosecution is pending, which shall proceed no
rther.”,

(b) Subsection (e) is amended by striking out “such petition” and
iﬁserti?g “such petition for the removal of a civil action” in lieu
thereof.

Skc. 4. (a) The first section of this Act shall take effect on the date
of the enactment of this Act,

(b) Sections 2 and 3 of this Act shall take effect October 1, 1977,

Approved July 30, 1977,

LEGISLATIVE HISTORY:

HOUSE REPORT No. 95-195 (Comm. on the Judiciary),
SENATE REPORT No. 95-354 (Comm. on the Judiciary).
CONGRESSIONAL RECORD, Vol. 123 (1977):

Apr. 19, considered and passed House.

July 25, considered and tsmsx;ed Senate, amended.

July 27, House concurred in Senate amendment,
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