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General in Subsection (¢), Section 4, Article IV as:
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the chief state legal officer.”

By statute, the Attorney General is head of the department of ] irs
supervises the following functions: P ot legal affairs, and

Serves as legal advis
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or of the Governor and other Executive Officers of the State
Deferds the public interest.

Represents the State in legal proceedings,
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sion, including decisions of the courts affecting these
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ROBERT L. SHEVIN TALLAHASSEE, FLORIDA 32304
Attorney General

December 31, 1977

LETTER OF TRANSMITTAL

Honorable Reubin O'D. Askew
Governor of Florida
The Capitol

Dear Governor:

I have the honor of submitting to you herewith
the Annual Report of the Attorney General for thg
year 1977. This report is submitted to you by virtue
of the constitutional mandate directing each officer
of the executive department to make a full report of
the actions of his office to the Governor.

This report includes opinions rendered by_me as
Attorney General, an organizational chart setting forth
the structure of the Department of Legal Affairs{ apd
the personnel of my office. This year as a continuing
reference source on Government in the Sunshine and
Public Records laws we are including a booklet which
outlines existing case law and legal opinions on these
subjects.

Statutes and constitutional sections c%ted and
an alphabetical subject index may be found inthe last
portion of the report.

Most respectfully,
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ROBERT L. SHEVIN
ATTORNEY GENERAL
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077-1--January 11, 1977
ELECTIONS

PERSONS DECLARED PHYSICALLY INCOMPETENT NOT
DISQUALIFIED FROM VOTING

To: Sal Geraci, Clerk, Circuit Court, Fort Myers

Prepared by: Patricia R. Gleason, Assistant Attorney General
QUESTIONS:

1. Is a person who has been adjudicated physically incompetent, and
for whose property a guardian has been appointed, eligible to vote?

2. Is the clerk of the circuit court required to report such a person to
the supervisor of elections so that his or her name may be removed from
the registration books?

SUMMARY:

A person who has been adjudicated physically incompetent continues
to be eligible to vote, provided such person is duly registered as an
elector. The clerk of the circuit court is under no duty to report such
person to the supervisor of elections.

AS TO QUESTIONS 1 AND 2:

As your questions are interrelated, they will be answered together.

Section 2, Art. VI of our State Constitution, as construed by the courts, provides,
essentially, for universal suffrage for all residents of this state who have reached the age
of majority if they are registered as provided by law. The only disqualifications to the
constitutional grant of suffrage are found at s. 4, Art. VI, State Const.:

No person convicted of a felony, or adjudicated in this or any other state to be
mentally incompetent, shall be qualified to vote or hold office until restoration
of civil rights or removal of disability. (Emphasis supplied.)

It is clear from the foregoing language that an adjudication of physical incompetency in
a proceeding prescribed by s. 744.331, F. 8., is not among the constitutional disabilities.

When the state’s Constitution prescribes the qualifications for voting in express self-
executing terms and such provisions are not in conflict with the federal Constitution, the
Legislature is powerless to modify such provisions or to create other disqualifications
than those found in the organic law. Neither may it restrict or modify the constitutionally
prescribed qualifications or requirements of electors. Riley v. Holner, 131 So, 330 (Fla.
1930); Thomas v. State, 58 So0.2d 173 (Fla. 1952); Bowden v. Carter, 65 So.2d 871 (Fla.
1953); State ex rel. Landis v. County Board of Public Instruction, 188 So. 88 (Fla. 1939);
see also AGO (74-15.

In view of the foregoing constitutional provisions and judicial decisions, I am of *he
opinion that a person who is adjudicated to be physically incompetent continues to be
eligible to vote, provided he or she is duly registered as an elector. Cf. State v. Parsons,
302 So.2d 766 (4 D.C.A. Fla., 1974). To the extent that s. 97.041(8)(b), F. S,, would appear
to disqualify from voting all persons under any guardianship, it must be narrowly
construed so as to avoid conflict with the clear provisions of s. 4, Art. VI, State Const.
Accord: Attorney General Opinion 074-15, wherein I concluded that, in light of s, 4, Art.
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VI, State Const., s. 97.041(3)(b) does not operate to disqualify from voting (if otherwise
qualified) a resident of Sunland Training Center, unless and until said resident has been
adjudicated mentally incompetent,

It follows, therefore, that the clerk is under no duty to report a person who has been
adjudicated physically incompetent, and for whose property a guardian has been
appointed, to the supervisor of elections, Cf: s, 98.311, F. S,, requiring the clerk at least
once each month to deliver to the supervisor a list of persons who have been adjudicated
mentelly incompetent during the preceding calendar month. No such statutory
requirement exists with respect to persons adjudicated physically incompstent.

077-2—January 11, 1977
TAXATION

TAX DAY UNCHANGED BY LEGISLATION ESTABLISHING
RESIDENCY REQUIREMENT FOR ADDITIONAL
HOMESTEAD EXEMPTION

To: J. Ed Straughn, Executive Director, Department of Kevenue, Tallahassee
Prepared by: Patricia S. Turner, Assistant Attorney General
QUESTIONS:

1. Is the language added to s. 196.031(3), F. S, by Ch. 72-372, Laws of
Florida, consistent with the conclusions reached in AGO 071-379
establishing the residency requirement for the additional homestead
exemption to be January 1?

2, If inconsistent, is the determinative date for establishing the
residency requirement for the additional homestead exemption under s.
196.031(3)(a), F. S., the date of application or January 1?

SUMMARY:

The taxable status of real property and entitlement to tax exemption
for each tax year is determined as of the tax day, January 1 of each year,
and an individual's status as being subject to taxation or exempt
there_from, wholly or partially, is determined as of January 1 of each year
despite the language in s. 196.031(3), F. S., concerning the submission of
an affidavit that an applicant for the additional homestead exemption has
been a permanent resident of the state for the 5 years immediately
preceding the date of application. Section 196.031(3), F. S., as amended,
did not effect any change in preexistent law or administrative and
Jjudicial construction thereof as to the determination of the status of
property as exempt or taxable on the tax day, January 1 of each tax year,
but only prescribes procedures for making application for the additional
homestead exemptinn.,

Your first question is answered in the affirmative; your second question, depending on
a negative answer to the first question, is irrelevant.
Section 196.031(3), F. S. 1971, stated;

For every person who is entitled to the exemption provided in subsection (1),
who has been a permanent resident of this state for the five (5) consecutive years
prior to claiming an exemption under this subsection, and who is sixty-five
years of age or older, the exemption is increased to ten thousand dollars
($10,000) for taxes levied by district school boards for current school operating
purposes. (Emphasis supplied.)
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Also see Rule 12A-1.202(1)(B), F.A.C., providing in pertinent part that an otherwise
qualified person be “a permanent resident of this state for five (5) consecutive years prior
to claiming an additional exemption and . . . sixty-five (65) years of age or clder.”

As stated in AGO 071-379, two pertinent tax-day statutes are presently in existence.
Section 192.042, F. S,, provides that all real property shall be assessed as of January 1,
while s. 192.053, F. S, states that a lien for taxes, penalties, and interest shall attach to
property on the date of assessment. Also see Rule 12B-1.202(4}(A), F.A.C,, providing in
pertinent part that “the status of real property on the tax day (January first of the tax
year in Florida) determines its statvs as exempt or taxable property for the tax period
or year.” Attorney General Opinions 069-46, 061-1, 057-377, and 054-59 concluded that
these statutes were applicable and that January 1 of the tax year was the date for
determining an individual’s tax status and right to the homestead exemption. See Gautier
v. Lapof, 91 So.2d 324 (Fla. 1956); Ammerman v. Markham, 222 So.2d 423 (Fla. 1969).

In response to the question of whether an individual qualified for the additional
homestead tax exemption if said individual reached the age of 65 subsequent to January
1, I concluded in AGO 071-379 that ss. 192.042 and 192,053, F. S,, apply to s. 196.031(3),

S., and do not entitle the individual to the exemption, since an individual’s status as
being subject to taxation or being exempt from taxation is determined as of January 1
of each year and since there was no language to the contrary stating that some date other
than January 1 was the date for determining the individual’s tax status.

However, Ch. 72-372, Laws of Florida, amended s. 196.031(3), ¥. S,, by adding the
following language:

Application for this additional exemption shall be made by the applicant in
person or by mail. Submission of an affidavit that the applicant claiming the
additional exemption under this subsection has been a permanent resident of
this state for the five years immediately preceding the date of application shall
be prima facie proof of such residence.

Additionally, it should be noted that Ch. 74-264, Laws of Florida, further amended s.
196.031(3), F. S, by incorporating the language contained in said s. 196.031(3) into s.
196.031(3)(a), F. S., and by repealing that portion stating that “[a]pplication for this
additional exemption shall be made by the applicant in person or by mail.”

Chapters 72-372 and 74-264, Laws of Florida, were enacted in implementation of the
authority granted by s. 6, Art, VII, State Const. Section 6(c) states: “By general law and
subject to conditions specified therein, the exemption may be increased up to an amount
not exceeding ten thousand dollars of the assessed value of the real estate if the owner
has attained age sixty-five or is totally and permanently disabled.” (Emphasis supplied.)
_ Chapters 72-372 and 74-264, Laws of Florida, are interrelated with other tax laws, and
the provisions contained in said chapters, as written, cannot operate independently
thereof, Therefore, the amendatory statutory provisions must be read in pari materia
with ss. 192.042 and 192.053, F, S. See State v. Bowden, 150 So.2d 259 (Fla. 1933); Stewart
v. DeLand-Lake Helen Special Road & Brid%e Dist., 71 So. 42 (Fla. 1916); Panama City
Airgort Board v. Laird, 90 So.2d 616 (Fla. 1956); Markham v. Blount, 175 So.2d 526 (Fla.
1966); and Mann v. Goodyear Tire and Rubber Company, 300 So.2d. 666 (Fla. 1974).

Additionally, the title of an act may be resorted to in construing the body of the act in
order to ascertain legislative intent where some doubt or ambiguity exists and serves to
define the scope of the act. See Jackson Lumber Co. v. Walton County, 116 So. 771 (Fla.
1928); Curry v. Lehman, 47 So. 18 (Fla, 1908); State v. Yeats, 77 So. 262 (Fla. 191Y); Board
of Public Instruction v. State ex rel. Allen, 219 So.2d 430 (Fla. 1969); County of
{%}llsbl%r%;gh v. Price, 149 So.2d 912 (2 D.C.A. Fla., 1963); and Finn v. Finn, 312 So.2d 726

1a. .

As stated in its title, Ch. 72-372, supra, was enacted to provide application procedures
for persons over 85 years of age who are entitled to the homestead exemption under s.
196.031(1), F. S. The title does not indicate an intent by the Legislature to effect any
change of the tax day, January 1 of each year, which has historically been used as the
date for determining an individual’s tax status or entitlement to homestead exemption,
Said Ch. 72-372 refers only to application procedures for persons over 65 years of age. It
does not purport to change any substantive, as distinct from procedural, law and does not
create any exception therefrom for persons over 65 years of age. Cf. Overstreet v. Ty-
Tan, Inc., 48 So.2d 158 (Fla. 1950),

Additionally, Ch. 72-372, supra, does not purport to amend or alter s. 192,042, F. S, One
statute does not impliedly repeal another unless there is a positive repugnancy between
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the two or a clear legislative intent to repeal the prior statute exists. See Florida E. C.,
Ry. Co. v. Hazel, 31 So. 272 (Fla. 1501). Chapter 72-372 is not repugnant to s. 192.042, nor
is there any indication of legislative intent to change, modify, or repeal the tax-day
statute or overturn the long-standing legal precedents and construction placed on the
statute by the courts with respect to the date on which property is to be valued, the date
on which the inchoate tax lien arises, and the date on which certain facts must exist to
entitle taxlpayers to the various exemptions allowed by law. CF State ex rel Housing
Auth. of Plant City v. Kirk, 231 So0.2d 522 (Fla. 1970); United Gas Pipe Line Company v.
Bevis, 336 So0.2d 560 (Fla. 1976).

Therefore, pursuant to s. 192.042, F. S,, the taxable status cf real and personal
property and entitlement to tax exem}ﬂ',ion for each tax year continues to be determined
as of the tax day, January 1 of each year, and, pursuant to s. 196.031(3), F. S., an
individual’s status as being subject to taxation or being exempt from taxation is
determined as of January 1 of each tay  .ar.

In conclusion, Ch. 72-372, supra, is reconcilable with and not repugnant to s, 192.042,
F. 8., and my conclusion in AGO 071-379 is consistent with, and has not been altered by,
the more recent legislation. The tax status of an individual’s property is fixed on January

1 of each tax year regardless of the procedures used to qualify for, or to make application
for, a tax exemption,

077-3—January 11, 1977
BAIL BONDS

BONDSMAN—NO AUTHORITY TO ARREST PRINCIPAL ON BOND
WHEN TICENSE CANCELED BY SURETY

To: Russell H. Mclntosh, Judge, Circuit Court, West Palm Beach
Prepared by: Jerald S, Price, Assistant Attorney General
QUESTIONS:

1. When a hondsman writes a bond for one company and the bond is
estreated, and after the estreature the surety company for whom the
bondsman wrote the bond cancels the bondsman’s license with that
company, may the bondsman still legally arrest the principal pursuant to
s. 903.29, F. S,, if the bondsmman had an indemnity agreement with the
surety company, at the time of the estreature, to save it harmless from
the estreature?

2. If the answer to question 1 is “no,” would it make any difference if,
at the time of the arrest of the principal, the bondsman was license? by
another company?

SUMMARY:

Section 903.29, F. S,, authorizes a surety to arrest the principal on a
forfeited bond. If the license ané power of attorney by which a bondsman
acts as limited surety agent for a surety company are revoked, the
bondsman ceases to have any authority under s. 903.29 to arrest the
principal of a bond given by the surety company by whom the bondsman
was formerly licensed. This conclusion would not be affected by an
indemnity agreement between the bondsman and the surety company, or
by the fact that the bondsman, after such revocation by the surety
company in question, might still be licensed by some other surety

company.
Section 903.29, F. S., grants the following arrest authority to sureties:

Within 1 year from the date of forfeiture of a bond that has been paid, the
surety may arrest the principal for the purpose of surrendering him to the
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official in whose custody he was at the time bail was taken or in whose custody
he would have been placed had he been committed.

It should be carefully noted that s. 903.29, F. 8., is directed to the surety, rather than
the bondsman. Under certain circumstances, a bondsman may also be a surety. However,
this opinion is based on the facts you have presented, under \iv;nc.h facts it appears”that
the type of bondsman contemplated is one who acts as a ‘hx_mted surety agent” (as
defined in s. 648.25(4), F. 8.) of a surety company. Under these circumstances, the sgrety
company is the actual “surety” for purposes of the arrest power of s. 993.29. Thus, if the
bondsman establishes suretyship (pursuant to s. 903,29[2]} by attaching to the bond a
power of attorney to act for and as the agent of a surety company by which he is licensed,
then that bondsman, as agent for the surety, woul_d have only those powers granted to
the surety by s. 903,29 in regard to arrest of the principal. If the bondsman’s license and
power of attorney to act as agent of the surety are reyoked, then the bondsrpan, upon
such revocation, would cease to have any arrest authority under s. 9083.29 (which speaks
only to the surety). Any other contractual agreement befgween the surety company and
the bondsman (such as the indemnity agreement to which you referred) wou}d not of
itself provide sufficient authority for the power to arrest and could not be substituted for
the statutory arrest authority granted to the surety by s. .903.29: ] .

The fact that the bondsman in question, after revocation, fnlght still be licensed l?y
another surety company (other than the surety company which has given the bond in
question) would be of no effect as to the surety’s gtatutory_authomty under s..903.29 to
arrest the principal. There is no statutory authority of which I am aware which would
allow one surety to arrest the principal of a bond given by another surety.

077-4~January 19, 1977
(Reconsidered; see AGO 077-112)

CRIMES AND OFFENSES
PENALTIES FOR ATTEMPTED BURGLARY
To: E. J, Salcines, State Attorney, Tampa
Prepared by: Michael H. Davidson and Wallace E. Allbritton, Assistant Attorneys General

QUESTION:

tn view of the conflict between ss. 777.04(4)(e) and 810.02@3), F. 8., should
attempted burglary of an unoccupied structure_ or conveyance be
considered a third degree felony or a first degree misdemeanor?

SUMMARY:

The phrase *, . . or any burglary, . . * in s, 777.04(4)(¢), F. S, must be
constrtlxjed to mean any burglary :)f the second degrge. The burglary
classified by s. 810,02(3), F. S., as a third degree felony is reduced by the
operation of s. 777.04(d), F. S, to a first degree misdemeanonr.

Your question brings into focus a rather unusual statutory conflict. Therefore, in order
to facili%ate an undfrstanding of the problem, I think it necessary to _set-forth the
provisions of the statutes involved. Accordingly, s. 77 7.04(4)(c), F. S., provides:

If the offense attempted, solicited, or c?nspired to is a felony of the
Seg‘:n)nd degree or any burglary, the person convicted shall be guilty of a felony
of the third degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084. (Emphasis supplied.)
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Section 777.04(4)(d), F. S., provides:

(d) [If the offense attempted, solicited, or conspired to is a felony of the third
degree, the person convicted shall be guilty of a misdemeanor of the first
degree, punishable as provided in s, 775.082, s, 775.083, or s. 775.084.

Section 810.02(3), F. S., provides: &

(8) If the offender does not make an assault or is not armed, or does not arm
himself, with a dangerous weapon or explosive as aforesaid during the course
of committing the offense and the structure entered is a dwelling or there is a
human being in the structure or conveyance at the time the offender entered
or remained in the structure or conveyance, the burglary is a felony of the
second degree, punishable as provided in s. 775.082, s. 775,083, or s. 775.084,
Otherwise, burglary is a felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. (Emphasis supplied.)

The conflict now becomes apparent. Section 777.04(4)(c), F. S., reduces an attempt at a
felony of the second degree *. .. or ang burglary, . . .” to a third degree felony.
However s. 810.02(3), F. S,, provides that burglary under certain conditions is a felony
of either the second or third degree. As I read this statute, the breaking and entering of
an unoccupied structure or conveyance by an unarmed person would constitute a felony
of the third degree. The puzzle becomes more challenging as we find that the provisions
of s. 777.04(4)(d), F. S, reduce an attempt at a third degree felony to a first degree
misdemeanor. Further examination of s. 777.04, F. S, reveals an obvious legislative
intent to prescribe lesser penalties for attempts at crimes than for those prescribed for
completed crimes. The reduction therein specified is an unbroken pattern of prescribing
a punishment for attempts identical to that punishment prescribed for the completion of
the next lesser offense.

What then are we to conclude? Is the crime of attempted burglary, regardless of
conditions, always punishable as a third degree felony or 1s it under certain conditions
punishable as a first degree misdemeancr as indicated by s. 777.04(4)(d), F. S., or under
other conditions punishable as a felony of the second degree as is indicated by the
operation of s. 777.04(4)(b), F. S., upon s. 810.02(2), F. 8.7 I note with interest that all of
these statutes became effective October 1, 1975, This removes the relatively simple task
of determining which statute represents the lutest expression of legislative intent as an
approach to the problem under consideration.

In considering problems of statutory construction, an appellate court will adopt that
construction which harmonizes and reconciles statutory provisions when it is possible to
do so. Courts have endeavored to find a reasonable field of operation for conflicting
statutes in order to preserve the force and effect of each. State ex rel. Ashley v. Haddock,
140 So.2d 831 (1 D.C.A. Fla,, 1962), reversed on other grounds, 149 S0.2d 552; and
Woodley Lane, Inc. v. Nolen, 147 So.2d 569 (2 D.C.A. Fla., 1962). I am convinced that if
an appellate court can by any fair and reasonable construction give two statutes a
reasonable field of operation without destroying their evident intent and meaning,
preserving the force of both, and construing them together in harmony with legislation
in the same area, it will do so. City of St. Petersburg v. Pinellas County Power Co., 100
So. 509 (Fla. 1924).

The ascertainment of the applicable principles of law is in most cases relatively simple.
1t is in the application of those principles that the difficulty arises. But if the principles
of statutory construction above mentioned are to be given more than mere lip service, I
am forced to the conclusion that the phrase *. . . or any burglary, . . .” as used in s.
717.04(4)(0), F. 8., must be construed to mean any burglary of the second degree. This
construction preserves the force and effect of s. 777.04(4)(c) and gives it a field of
operation in reducing the attempt to commit a burglary which is a second degree felon
to a third degree felony. This construction does no violence to s. 810.02(3), F. S., whic
classifies burglary of an unoccupied structure or conveyance as a third degree felony.
Then, as a third degree felony, such offense is subf’ect to the operation of s. 777.04(4)(d),
F. 8., which reduces an attempted third degree felony to a first degree misdemeanor,

I think this construction of the statutes gives each a reasonable field of operation in
harmony with the legislative intent and removes the conflict. Any attempt to construe
these provisions so as to vest complete control of the subject matter in one at the expense
of the other can be nothing less than a direct repudiation of settled principles of statutory
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ion. For example, should the phrase *. .. or any burglary,...” in s
%%%s(gz%f)t(lcgnbe literally cgns,trued, the resultant effect would be to negate the command
in ss. 777.04(4)(d) and 810.02(3), F. S., designating burglary of an unoccupied structure or
convéyance as a third degree felony and further designating an attempt thereat as a first
degree misdemeanor. Such a construction is contrary not only to the judicial directives
above mentioned but also to those requiring utilization of the presumption that the
Legislature does not enact purposeless or useless legislation, Dickinson v. Davis, 224
S0.2d 262 (Fla. 1969), and those requiring effect to be gqen to the entire statute ungﬁ
consideration, State v. Burr, 84 So. 61 (Fla. 1920); and Chiapetta v. Jordan, 16 So.2d
vl ied lite 810.02(2) and

‘on in s TT7.04(4)(c), supra, were to be applied literally to s. 810.02(2) a
(3)HFt‘heS.rei%‘smot;)%rx{ative effect ngJ(uld bg to prescribe the same penalty for an attempt at
first éecénd, and third degree felony burglaries, as well as the prescription of the same
penélty for an attempt at third degree felony burglary as for a completion of the sarﬁe
offense. Such a result seema totally unreasonable in view of the distinctions drawn by the
Legislature in s. 810.02, F. S, regarding the various degrees of burglary and the obvious
reduction intent seen in 8. 777.04, F. 8., regarding punishments prescribed for atte_mpzs
at the various degrees of offenses set forth therein. Thus, it is clear that a liter
interpretation of the term “any burglary” would operate to frustrate the legislative
intent and scheme behind ss. 810,02 and 777.04, supra. - ion here

Therefore, 1 cannot agree to such a literal construction of the statutory provzgion ?ﬂ °
under discussion because to do so would quite obviously lead to an unreasenable res
not designated or contemplated by the lawmakers. Maryland Casualty Company 2vd
Marshall, 106 So.2d 212 (1 D.C.A. Fla,, 1958); Rudd v. State ex rel. Christian, 310 Sfo.ll
295 (Fla. 1975). The Legislature in drafting s. 810.02(2) and (3), F. S, care 1\(1 y
distinguished between_first, second, and third degree felony burglaries. I thin 11t
completely unreasonable to assume that the Legislature simultaneously and purposely
designed to eradicate those distinctions by the contemporary passage of s. 777.04(4)Xc),
F. S. « " din s

is my firm opinion that the phrase “. .. or any burglary, . . . as use .
77115015(4)(5, ® S, gan have reference only to any burglary of the second deg;iee ta;mél th:t;
the attempted burglary of an unoccupied structure or conveyance is a urs }fgr e
misdemeanor if the offense is otherwise compatible with the requirements set forth in s.

810.02(3), F. S.

077-5—January 19, 1977
RESIGN-TO-RUN LAW
EFFECTIVE DATE OF RESIGNATION
To: John F. Vasquez City Clerk, Riviera Beach
Prepared by: Patricia R. Gleason, Assistant Attorney General
QUESTION:

is the effective date of resignation of a city councilman whose
te:ﬁl gxtldlz in Z;ril 1977, and whose successor will be elected in April 1977,
the date of the city's general election, who, on June 23, 1976, resigned to
yun for the office of county commissioner?

SUMMARY:

iomation of an elective municipal officer who resigned pursuant
to'I;;l.le9g.eOsllg,n F. S, to run for the office of county commissioner became
effective and hence operated to create a vacancy in the municipal olgit_:e
on the Tuesday 2 weeﬂs following the day of the general election heid in
1976 (November 185, 1976), on which date the resigned munici al officer
would have assumed the office of county commissioner had he ﬁniin
elected. The resigned municipal officer may continue to serve unt e
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vacancy for the unexpired term of his office is filled in accordance with
procedures provided in the municipal charter.

Section 99.012(2), F. S, provides in pertinent part that:

No individual may qualify as a candidate for public office who holds another
elective or appointive office, whether state, county or municipal, the term of
which or any part thereof runs concurrently with the term of office for which
he seeks to qualify without resigning from such office not less than 10 days
prior to the first day of qualifying for the office he intends tn seek. Said
resignation shall be effective not later than the date upon which he would
assume office, if elected to the office to which he seeks to qualify, the expiration
date of the term of the office which he presently holds, or the general election

day at which his successor is elected, whichever occurs earliest. . . . (Emphasis
supplied.)

Applying the foregoing statutory provision to your inquiry, the councilman’s present
term of office ends in April 1977, and his successor will be elected in April 1977, on the
date of the city’s general election. Furthermore, s. 100.041(2), F. S., provides that the
term of office of a county commissioner shall begin on the Tuesday 2 weeks following the
day of the general election. In 1976, the general election was held on November 2; thus,
had the councilman won election to the office of county commissioner, he would have
assumed office on November 16, 1976. Clearly, November 16, 1976, is the earliest
occurrence of those events specified in s, 99.012(2), F. S.; hence, the councilman’s
resignation became effective on that date. The vacancy in the elective municipal office
may be filled for the unexpired term of the resigned councilman in the manner provided
by the municipal charter, but such officer may continue to serve until the vacancy for
such unexpired term is filled. See 5. 99.012(2) and (3), F. S.

(77-6—-January 25, 1977

ADULT RIGHTS LAW
AGE OF PERSONS FREQUENTING BILLIARD PARLORS
To: Thomas L. Hazouri, Representative, 21st District, Jacksonville

Prepared by: Sharyn L. Smith, Assistant Attorney General
QUESTION:

Does s. 743.07, F. S,, the Adult Rights Act, in(xlpliedly amend s, 849.06,
F. S, so as to permit persons 18 years of age and older to frequent, visit,
or play in billiard parlors within the state?

SUMMARY:

Section 743.07, F. 8., the Adult Rights Act, amends s. 849.06, F. S., so as

to 1Eermit persons 18 years of age and oider to frequent, visit, or play in
billiard parlors within the state.

Section 849.06, F. S., provides in pertinent part as follows:

(1) 1t is unlawful for any person, his servant or employee to iermit; anyone
under the age of 21 years to visit or frequent or play in any billiard parlor in
the state; provided, however, this shall not apply to any person on active duty
in the Armed Services of the United States, or who has a written permit or card
signed and notarized by his parent or guardian and filed in the establishment
to which the permit or card is given by the parent or guardian of the minor
involved, or a married minor, or when accompanied by parent or %\ardian. The
said permit card shall be valid only in the establishment to which it is isgued,

i
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i i t or guardian,
ard may be revoked at any time by the paren
?)l;%;\tlzflhe g;g'nalgog of saidybi]liard parltor giy returning th:i :tailgg ?ftt};ﬁaep;ggf gf‘
i AY upon con’ f ol
guardian, or by any Jaw_enforcement ofiic on, tion of the pary on
i No written permit shall be valid in any esta !
Is);{glegrdp%:;:i!&e clggsumptionp on its premises of intoxicating or alcoholic
o ing billi i i lishments and persons
billiards in bona fide bowling establishm ; :
f (zzleng;sgogigﬁaz;?a lishments are exempt from the provisions f;:gntzagneclli len
sfb%ection (1). For the purposes of this section a “bona fide bowlng
establishment” shall be one consisting of 12 lanes or more.

The Adult Rights Act, s. 743.07, F. S. (Ch. 7821, Laws of Florida), states:

i o e o ‘;fgé‘°é‘f%?di§r,h§£3bEhigl’;%i‘“iii %gi%@%%;}éﬁ%}?ﬁ
gaiﬂ\;il}\ewgi::, g&uﬁlég%;orﬁg fSatl;tgmggEsstituti%?rismme iately preceding the
RS San el o ponit any ot of ol pieion S
requiring support for a depe ; By
%ﬁ%&ﬁ%ﬁé’hﬁ o33 chapiar ‘é‘néf‘i‘g?‘"z1?9&5*535\,12?83?%fbfﬁ}‘éﬁstéct‘i‘é‘ﬁ‘iﬁ the
Cor(lg)ragf‘,htilso t::eﬂ:ag;ar;%);% operate prgs‘pectiyely and not retrospectéi'}rily, and
shall not affect the rights and obligations existing prior to July 1, 1

Section 1.01(14), F. S., provides:

In construing these statutes and each and every word, phrase or part
erel , will permit: .
th?fz)()f"gx};e;‘z%:ge“;%?;}g i\gzlzluges any person who has not attained the age of

18 years.

f age or
i . forth above, clearly states that all persons 18 years o
olggf tsll?xglgiijgz: fﬁdsiuggr ghe same rights, privileges, and obligations of all persons 21
yeﬁss‘.)i? ?1.0 giglchrs-upra, the Legislature further provided that:

i ith i tent of such
i tent herewith is hereby repealed to the ex ]
ﬁ};nls?:;er:gfoﬁ??aditing the manuscript for the next revision gf %;eeggéuii
Statutes, the statutory revision and indexing service 1s hereby dir
conform existing statutes to the provisions of this act.

to be enacted

i isers’ bi ich would have amended s. 849.06, F. S., have yet ;

i mgsvrgwiir: I?élé?sg}tuu‘;e,“&e courts of this state have stated %xat the %ggésslat:;g

ondih By cnachtort of O 1531, syprs Jo e (e g, LIS i
igati 18 years of age or older. .

e L G
Lo e O o of “minor” h t attained the age of 18-years

ition of “minor” as one who has not atial : S
g};(ea ?:gé:étgt%tg}?ed:&?né of such inconsistency. Honley, supre, at 13. Also see AGO’s 073
T of e 1 1O, gy o amep e R S
ibi not ye £ A 2
%‘r’eéﬁgﬁ?ﬁ; %ir;(l):;in‘g%g bilal‘i’:rd parlors in the state unless certain conditions specified
therein are met.
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077.7—January 25, 1977

ENVIRONMENTAL PROTECTION

DEVELOPMENTS OF REGIONAL IMPAC PT

. T

COMPREHENSIVE PLAN MAY N OT AFFECT \‘?é)SQI‘El%%\IIG%I‘S
UNDER DEVELOPMENT ORDER

To: Thomas G. Wri
foomas G Wright, Jr., Attorney for Broward County Planning Council, Fort

Prepored by: James D, Whisenand, Deputy Attorney General
QUESTION:

May a unit of local government
in Broward C i

g‘g/tzll?pﬁent order pursuant to s. 380,06, F. S, o?‘iﬁiy;l};igdgai;f?e‘i 3
comprehe?ﬁls’iirgeeml?nt fﬁx?tfu‘:f 1972, ss, 380.012-380.10, F. S, adép;ma
either the Loc i Ganvelo

SUMMARY:

A unit of local overnm i
development ordergpursuan?ﬁ) 1sl.1 slggg)g:arfls(?ounty ok nas, Issucd

E. S, of th i
;.Yi%tefi I11\'Ianagement Act of 1972, ss, 380.012 380.1’0,0 ¥, S?, i? g:zﬁbmdfrand
a p ngt ta comprehensive plan for future development and \3{1’11
Ofursua1975, X | ?63%1112;{2; 3!5??%‘ Gs?vernment Comprehensive Planni%xrg(‘) Act
effect amends such de\.relop’mént' ’o?:figf Broward County Charter that n

Chapter 380, F. S, the Flori
1972 [hereafter “Ch’apter S%ISE’if
resources. '

Environmental Land and Wate:
| r Manage
was eqacted in order to protect Flo%iﬁ%ntnﬁtc&rgf

welfare, safety, and qualit of i i , i o, e bealth
g;iggu?éely ot plﬁnhf (% andygui é;fegg)f’ the residents of this st i ;
r to accomplish thege purposes, it is necessa
ur 4 ry that the stat i

zta;ld gz‘yo%siﬁ Iﬁaﬁa%ement policies to guide and coordinate local geiii?ggks)hrse}; ]1? nd

J:1: nd development; that such state land and water managef;lg]:%
mplemented by local
] g Dracesses for the ida
developmgant, and that{ all the existing rights of prz'va%eu;zrazgityoge gﬁ;ﬁ;ﬁ Izlg

Sections 163.3161-163 3211, F. S
. \ s F. 8, the Local Government i i
%hnevr;%f;ge:gg,ggag enacted in “conformity with anéenian?ur;l%)}f:rh:;acs;vnggizmﬁg ‘%Ct
nd and Water Act of 1972, Chapter 380”; and the act’s purpose is? g)'a

+ . ulilize and strengthen the existi
: S ] xisting role, processe
governments in the establishment and im’plgmentat%mangf pg)vx‘;f;fegirfgffé

plannin T i
163.316%(2)? Eg‘grsains to guide and control future development, [Section

10
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Thus, s. 163.3161, et seq., and Ch. 380 must be read together in their objectives of
guiding development and growth and the protection of private property interests as well
as protecting environmental quality.

Section 163.3167(10), F. S,, provides that:

Nothing in this act shall limit or modify the rights of any person to complete
any development that has been authorized as a development of regional impact
pursuant to Chapter 380,

According to yaur letter, many developers in Broward County have contended that in
enacting 8. 163.3167(10), F. S, the Legislature intended t{o create a new “vested right”
with its sole element being the existence of either a development order or permit granted
by a unit of local government pursuant to Ch. 380, or a binding letter of interpretation
as to vested rights issued by the Division of State Planning pursuant to Ch. 380.

For the reasons that follow, I believe that the Legislature intended s. 163.3167(10),
F. S, to operate on local government units so as to prohibit any action under either s.
168.3161, et seq, or a county charter which would effectively amend or alter a
development authorized pursuant to Ch. 380,

When Ch. 380 was enacted in 1973, the Legislature at s, 380.06(12) “grandfathered in"
projects which met certain criteria as of July 1, 1973. This function of the “grandfather
clause” has been said to be consistent with the express legislative intent of Ch. 380 which
i3 to preserve existing .ights of private property owners in accordance with the
Constitutions of this state and of the United States, and with a presumed intent to protect
Ch. 380 from unconstitutiorulity through retroactive application that unlawfully impairg
vested property rights. See Rhodes, The Florida Environmental Land and Water
Management Aci: The First Operational Year, The Florida Bar Journal, April, 1975, at
217; also see 6 Fla, Jur. Const. Law s. 253.

Pursuant to s. 380.06(d)a), F. S, the Division of State Planning has been empowered
to issue “binding letters of interpretation” as to whether rights have been vested
pursuant to s. 380.06(12), . 8. The statutory criteria for vesting for the purposes of s.
380.06(4)(a) and (12), F. S,, which have to do with the vesting of such property and other
legal rights of the developer and property owner, include the following acts which must
oceur prior to July 1, 1973: Complete any development authorized by registration of a
subdivision pursuant to Ch. 478; or recordation pursuant to local subdivision plat law; or
issuance of a building permit or other authorization to commence development on which
there has been reliance and a change of position and on which recordation or registration
was accomplished or which permit or authorization was issued prior to the effective date
of rules issued by the Administrative Commission on which there has been reliance and
a change of position. .

Further, Ch. 380 was amended in 1974, to provide a means for determining the vesting
of rights under s. 380.06(12), ¥. S.: Approval parsuant to local subdivision plat law,
ordinances or regulations of a subdivision plat by formal vote of a county or municipal
government having jurisdiction after August 1, 1967, and prior to July 1, 1973, shall be
sufficient to vest all property rights and no reliance or change of position concerning such
local government approval shall be required for vesting to take place.

Chapter 74-326, Laws of Florida, also provides in pertinent part for binding letters of
interpretation on developments of regional impact and for determining vested property
rights: Conveyance or agreement to convey property to the county, state, or local
government as a prerequisite to zoning change approval shall be construed as an act of
reliance to vest rights [as determined under subsection (12)] provided such zoning change
is actually granted by such government. )

Moreover, if a seveloper has, by his actiong in reliance on prior refulations, obtained
vested or other legal rights that in law would have prevented a local government from
changing those regulations in a way adverse to his interests, nothing in Ch. 380
authorizes any governmental agency to abridge those rights. Section 380,06(12), . S.

When 2 property owner acquires a vested right as defined in Ch. 380, he does s0 insofar
as the application of that act to his particular development is concerned. It does not
relieve him of the requirement to obtain additional development permits, as defined by
s. 163.3167(16), F. S., or s. 380.031(3), F. S, if required under those statutes or other
statutes or charters or local ordinances. Sarasota County v. General Deyelopment Carp.,
325 So.2d 45 (2 D.C.A. Fla, 1976). However, the applicution of 8. 163.3161, et seq., has
been limited statutorily by the Legislatire at s, 163.3167(10), which states that:

11

P
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Nothing in this act shall limit or modify the rights of any person to complete

any development that has been anthorized as a development of regional impact
pursuant to Ch. 380.

Thus, all that is required insofar as s. 163.3167(10) is concerned is an authorization to
commence development B

ursuant to Ch. 380. This, of course, can occur two ways—
through issuance by the Division of State Planning of a binding letter or interpretation,
or through successful completion of the DRI process. The statutory vesting created at s.
380.06(12) has been applied by the Legislature to s. 163.3161, et seq., to prohibit the
application of the Local Government Comprehensive Planning Act when either
“traditional” or statutory vesting exists under Ch. 380.
The Division of State Planning has promulgated rules at 22 F-1,22, F.A.C., which
empower the division to revisit DRI orders as follows:

4) If a development order is issued approving with conditions the

application for development approval, subsequent requests for local
development permits need not regujre further development of regional impact
review unless otherwise stipulated in the development order. Factors requiring

further development of regional impact review may include, but shall not be
limited to;

(a) A substantial deviation from the terms or conditions in the development
order or other char(ziges to_the approved deuvelopment plans which create a
reasonable likelihood of adverse regional nng

acts or other regional impacts
which have not been evaluated in the review

y the regional planning agency,
(b) Expiration of the period of the effectiveness of the development order;
0

r

(c) A finding of an existing emergency condition.

(5) Copies of all development orders pertaining to a development of regional
impact including any amendmendts or modifications thereto shall be transmitted
by the local government to the Division of State Planning, to the appropriate

regional planning agency, and to the owner or developer of the property subject
to such owner. (Emphasis supplied.)

While s. 163.3161, et seq., permits charter counties such as Broward to “exercise such
additional authority over municipalities or districts within its boundaries as is provided
for in its charter,” s. 163.3171(2), F. S., and permits the charter to control as to planning
responsibility between the county and the several municipalities, s. 163.3174(1)(%), F. S,
the remainder of 5. 163.3161, es seq, F. S,, is applicable to and must be given effect in
charter as well as noncharter counties unless the provisions of s. 163.3161, et seq., are met
%r exceeded by other provisions of law relating to local government. Section 163.3211,

'Section 6.06 of the Broward County Charter provides that:

A. If a person, firm or corporation has, by actions in reliance on prior
regulations, obtained vested or other legal rights that in law would have
prevented a local government from changing those regulations in a way
adverse to its interests, then nothing in this Charfer authorizes any
governmental agency to abridge those rights. (Emphasis supplied.)

B. Nothing in this Charter authorizes any govemmentaf agency to adopt a
rule or regulation or issue any order that is unduly restrictive or constitutes a
takirig of property without the payment of full compensation, in viclation of the

Constitution of the State of Florida or of the United States. (Emphasis
supplied.)

While s. 6.06 could he characterized as a recognition within the charter that land-use
p]aqnmlg in Broward County must be done in conformity with established legal and
equitable rights of property owners, this provision of the charter has in effect been
modified by the Legislature by the enactment of 5. 163.3167(10), F, S. Section 1, Art. VIII,
State Const., Frovides that counties operating under county charters shall have all
powers of local self-government not inconsistent with general law.

To the extent that s, 6.06 is inconsistent with s, 163.3167(10), F. S., the latter provisions
must prevail,

12
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i ition
Accordingly, I am of the view that the B;gsvaﬁgsclgggy n?gld%?c{, égsg}flir f: gr;;xl:gtg‘?;ef on
ighis I8 Sonted by i h operation of s.
o vest_ed or other legel mghhbsr, created by the Legislature through op of &
li%%a"%ﬁlg)egn;té?tg%. !'Bgerefore, a unit of1 Iocag) Igofw{iﬁénedtg’ ;?ogx;gvlgrg uggtgng is
hibi pti rehensive plan velop 0
p}.&’l}:l}‘) 1§ﬁ2 g:&ai%o%%ﬁ%t; é%rgﬁer or 8 16?.?1%{,1 eés%eqo.;' m%}tlsl: l?g?fifz garlr;%xtlg‘s a
& it i d pursuant to Gh.
errnit issued P! )
?sge‘i}gfé?:t?gnoggego cirregsed rights also issued pursuant to Ch. 380, F. S

077-8—February 1, 1977
PUBLIC FUNDS

TUR MOTE
LEGISLATIVE LOBBYIST TO PRO
EXPENDE PR%%%RT TAX" UNAUTHORIZED

To: Stephen Bechtel, Orange County Attorney, Orlando
Prepared by: Sharyn L. Smith, Assistant Attorney General

QUESTIONS:

i Ch. 72-625, Laws of
- s of Florida, as ampx_uied by Cl WS ¢
b 0;) oe;%%ogzgoat’hléa%range Qop’nt): Civie Facmézxg% ﬁ\txrt;%rrx::y o
EIOTt R oyl o g i the P L S
n if sai irec
e sél m&gﬁ of Orar{ e County for thafﬁug%gsz?s smended by
Countg o'te the provisions of Ch. 71-803, Laws of Sorl1 la, 85 BT e
l% ’72(23321)51 Laws of Florida, does & 11.062% gunt ik t’mrx)ﬁss aibit the
Ep}.)rol;rlat’xon of public trﬁoneyutﬁlzhggzgﬁd&at ousesythe funds for the
Orange County to another Pl - A '
P e oﬂ;tﬂ&:fgihgs&we&&c Facilities Authority andtzhealsc}%x;dt 1(1,2
it e oFSramgs Couttywaepublio mony L 58 51
i i we » s
iﬁlrglggc(i’:laag})c}g i:(txrger;ing the rendering of those services?

SUMMARY:

i Ch. 72-625, Laws of
Chapter 71-803, Laws of Florida, as amended by Corgmiss 'io"ée anty
i i by the Orange Lo
2 riate public funds for use TN phentd
Py iry 23 Kthority for purposes of retaining & 1°33ryil§tgmtﬁ§ 1977
v thm thle passage of ‘resort tax” legislation
romo :
egislative Session.

AS TO QUESTION 1:

‘s oes . tod
Ying to vour letter, the Orange County Civic Famhtxfs Aﬁ&%ﬁtﬁ }313;1 r% ug; -d
According 0dyccx]f County’ Commissioners of Orange Cour}c ¥ gn vide 8 S O ondor
it 0 B%ar thority which the authority would then };ges Dsgior? ng’the bbyist in or
B e ning the passage of & “resort tax” at the 19 (X 303 s of the LR and
¥ al:xd l%ig?s‘:ml'«r‘lagcﬂities Authority was created by Ch;ES o% A
an?er?ded :\t Ch., 72-625, Laws of Florida, for the purpos

i iri j tructin
lanni developing, constructing, acquiring, ow%l?g’in?cg?a%ntainingg'
ontering, ealarg epairing, improving, relocating, equipp e niaining
e, O ities f0 %’wldmg of conventlot?ss ang e;tgtti)sxiﬁggs a o
i thletic and similar even an o Said
;uulli':;gsale, i; ‘ehl:gfg;oﬁ:lémzd to be a public purpose the fulfillment of whi

urgent public necessity. [Section 1, Ch. 71-803, supra.

13
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However, s. 9, Ch 71-803

use by the authori. oo SUPra, states that Orange Co i

omploye s salariz?tgpe}étfngralﬁa;)?tenance of th% facﬁggsm:gdaggr%%ga!t;z}f"undstfoxt:
P e 8 ating, anning expenses iy

) ) Moneys received by the authority from a iﬁﬁn%tyhzggfggﬁg%ﬁxff: ‘li‘mt{eﬁ
imite

expenditure ] I
purposen 5 fst ﬁgaguiig}élly b% made include those found at s. 1 relati

?urﬂoses of the act; g 4523)5'1"6](26 xf; ?gnﬁlllded bg;l 8. 3, Ch, 72'-625 diéﬁ?n;ofggﬁi%enef!“al

acilities Cortrac the purchasin e o . 1acliities for

an equipﬁrgeguiﬁoﬁf racts for operating, improving?’eftiﬁ&% acduiring of land

i Lonority facilities; s, 4(13), authorizing advertiserg:arfé aa;génz)gxiolrﬁp? ring%

: otion o

excluding from its operati ! thos
fhat bame from peration ali thoge not expressly mentj it i
ot tp})} A fit ;n;) uc;f}') gl;;i rule the expenditure ig not ;;:‘oplgx!3 Z?ﬁctg “Clhbgl'.go%’ s o plear
S dis (B St e, oumenstad f & HATS, R e et e
; es Estates Inc, T, | (Fla. 1
S gagnc: - Snyder, 304 So.2d 433 (Fla. 174)

advertising and i
pPromotion’
accommodation irnilar.
feommo “ation g; e;z;gc?;llxer sxf{ular items for potential investors, tour: ; N
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such expenditure. In reachj e ore the Legislature could be said authorizeq
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ng State v, Jacksonville Terminal Co., 71 Sg.%g?ize(ﬁ;eciglgngvggfeg ;;:loridatcases
. N 1t was stated:

A pre&umptlon in faV()I Of act]on take u. de F

N under an asser ted dele ated StatutOIy
pOWeI can ansa On]v When some SubStantlal basls Of authollty {9)4 the exerclse
0 the power appea.ls in a Statute. Douth cannot be Iesolved mn faVOI Of a

statutory power whe
asserted delegateq ]‘J'c;talv ;:I}:ere 18 no enactment which can be a basig for such

Accord: Attorne Gener: froe
the Central and Sout. . Cpipion 06819, stating that - .
fater Mana ;‘; negg‘&%élét%grég?eglqod Control ﬁst?&e';fﬁuﬁﬁz osfoﬂ‘:}gﬁ‘:ttflg‘}ds_gy
2f specific legislative provisi ainment purposes are not itted in the qL)ida
the need fis specv'ﬁ']' lovxsxon;z authorizing such expendit ‘p‘zmutted in the absence
Governor's somied ¢ dcieglslat_:lve authorization in order utres, GO 071-28, discussing
holding that g scf'l%g?g scretionary appropriation; and AGos Bond, funds from the
oard may riog v, gnd, AGO's 072-320 and 065.
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Pport from the electorate or tg “Propagpsggj ;;I}Pégﬂefm?gn;noﬁ%er b.to ocli)tain favorable

e board.
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The rules discussed in the aforecited Attorney General Opinions and cases cited therein

involving the expenditure of public funds by state and district agencies and school boards

are equally applicable to expenditures by the various counties. See White v. Crandon, 156
So. 303 (Fla. 1934); Gessner v, Del-Air Corporation, 17 So.2d 522 (Fla. 1944); Crandon v.
Hazlett, 26 So0.2d 638 (Fla. 1946).

This conclusion, that pursuant to Florida law public funds may not be expended by a
county or district or other statutory entity for lobbying purposes unless expressly and
specifically authorized by statute, is also consistent with the weight of authority
throughout the country. Compare, Stanson v, Mott, 551 P.2d 1 (Calif. 1976) (en banc);
Porter v. Tiffany, 502 P.2d 1385 (Ore. 1972); Stein v. Kramarsky, 375 N.Y.S.2d 235 (Sup.
Ct. 1975); City of Phoenix v. Michael, 148 P.2d 353 (Ariz. 1974); City of Cleveland v. Artl,
23 N.E.2d 525 (Ct. App. Ohio 1939); Stuart v. City of Atlanta, 163 S.E. 493 (Ga. 1932);
Durgin v. Brown, 180 A.2d 136 (N.J. 1962); Citizens to Protect Public Funds v. Board of
Education, 98 A.2d 673 (N.J. 1958); and Shannon v. City of Huron, 69 N.W. 598 (S.D.
1896), with Hays v. City of Kalamazoo, 25 N.W.2d 787 (Mich. 1947), and cases cited
therein; Fitts v. Com’n of the City of Birmingham, 141 So. 345 (Ala. 1932).

In the leading case of Citizens to Protect Public Funds, supra, Justice (now United
States Supreme Court Justice) Brennan, writing for the New Jersey Supreme Court,
considered the legality of a school board’s expenditure of public funds for the publication
of an 18-page booklet concerning a school building program which was the subject of an
upcoming bond election. Most of the booklet contained factual information as to the need
for the proposed school facilities and the cost of the proposed project, but three of the
booklet's pages contained the simple exhortation *“Vote Yes” “Vote Yes” and an
additional page warned of the dire consequences that would result “if You Don't Vote

Yes.”
Focusing on these latter portions of the booklet, the New Jersey court declared that in
publishing such material

the board made use of public funds to advocate one side only of the
controversial question without affording the dissenters the opportunity by
means of that financed medium to present their side, and this imperiled the
propriety of the entire expenditure, The public funds entrusted to the board
belong equally to the proponents and opponents of the proposition, and the use
of the funds to finance not the presentation of facts merely but also arguments
to persuade the voters that only one side has merit, gives the dissenters just
cause for complaint. The expenditure then is not within the implied power and
is not lawful in the absence of express authority from the Legiclature. [98 A.2d

at p. 677.]

See Stanson v. Mott, supra, at 8.
Also compare s. 11.062, F. S., which sets forth a general state policy of prohibiting the

use of state funds for lobbying purposes.
Since the authority possesses no specific legislative authority to expend public funds

for purposes of lobbying for “resort tax” legislation, your first question is answered in

the negative, Because the answer to the first question is in the negative, it appears the

remaining questions posed by your inquiry are moot.

077-9—February 3, 1977
JUDGES

EFFECT OF JUDGE'S RESIGNATION WHILE
REMOVAL ACTION PENDING

To: Reubin O’D. Askew, Governor, Tallahassee

Prepared by: Betty Steffens, Assistant Attorney General
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QUESTIONS:

1. will acceitlg,nce of the resignation of Circuit Judge Stewart F,
LaMott(_e affect his legal staius?

2, Will such acceptance make any difference as to his pension and
retirement rights?

SUMMARY:

Resignation from a judicial office is not effective until acceé:tance by
the Governor, In view of the pendin constitutionally created removal
proceedings, it would be the preferable course to decline acce tance and
avoid any intrusion into the Judicial Ix:rocess. Under present Florida law,

retirement benefits are not extinguished by single acts of resignation or
removal from judicial office.

The answer to your first question is dependent upon the status of other roceedings
otentially affecting Judge LaMotte’s status. The Judicial Qualifications Sommission
hereinatter commission) s a constitutionally created body, vested with the jurisdiction

to investigate and recommend to the Supreme Court of Florida the removaI) of a judge

from office. When such a recommendation is made by two-thirds of the members of the
commission, the Supreme Court is empowered to order that the Jjudge be disciplined by
appropriate reprimand, removal from office, or involuntary retirement, Section 12(a) and

(f), Art. V, State Constitution.

the removal of Judge LaMotte from office with termination of compensation. The
removal would become effective upon the opinion becoming final. On January 19, 1977,
Judge LaMotte filed a petition for rehearing with the Supreme Court. As a result, the
January 4 opinion cannot become final until the petition has been determined by the
court. Since the court could modify or set aside its opinion upon rehearing, the present
status of Stewart F. LaMotte, aside from consideration of his letter of resignation, is that
he holds the office of circuit Judge.

The effect of Judge LaMotte’s letter should be viewed against constitutional provisions
and relevant case law. Section 3, Art. X, State Const. provides:

Vacancy in office.—Vacancy in office shall oceur upon the creation of an office,
upon the death of the incumbent or his removal from office, resi ation,
succession to another office, unexplained absence for sixty consecutive days, or
failure to maintain the residence required when elected or appointed, and upon

failure of one elected or appointed to office to qualify within thirty days from
the commencement of the term,

Vacancy in judicial office also occurs through removal or involuntary retirement by the
Supreme Court and impeachment by the Legislature. Section 12, Art, Vi s 17, Art. III.
Since these provisions fail to specifically mention voluntary retirement, it can be inferred
that it ig the intent of the Constitution to regard voluntary retirement from Jjudicial office
as a resignation.

Florida case law recognizes the rule that a mere letter of resignation is insufficient to
create a vacancy in office. To be effective the resignation must be accepted by a

act which would ordinarily not be done unless a vacancy had occurred by resignation.
State ex rel. Jackson v. Crawford, 79 So. 875 (Fla, 1918); State ex rel. Gibbs v. Lunsford,
192 So. 485 (Fla. 1939); cf. State ex rel. Landis v. Heaton, 132 Fla, 443, 180 So. 766 (1938);
see also Fla. Jur, Public Officers 5. 79,

Thus, submission of the resignation letter is ineffective absent oral or written
acceptance or other manifestation such as action by you as Governor pursuant to s. 11,
Art, V, State Const., to fill a vacancy in judicial office,

A gimilar case arose in Texas wherein impeachment proceedings by the State Senate
were brought;'agamsp a public officer, the Governor, who was pronounced guilty of the
charges. In disallowing the Governor's attempt to resign the day before the official
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the Senate had
j endered, the Texas Supreme Qourt held that whe;re k
‘;‘::iijir;:gtj\x?:d;ﬁon, under the circumstancesklitz co%ld t?lot b?ﬁ depg;red ;)(f nlt\? Iivci;vdegoi;{o

its j d disqualify him from holding urther office. Ferguson v. 8
gg;t;ersl\g\i Jgggj?ﬁiaﬁyzs). %ince);;he Supreme Court 1slpresex}t}y condué:tlag :‘Efie‘xin%\g;

oding i ith specific constitutional provisions, an y
PSS ST judici it would appear to be the better

i tive intrusion into judicial matters, it wo pp ! et
ggg:::aogf ?xfz;;ice%t}. to decline acceptance of the resignation. See In re Advisory Opinion

.2d 25 (Fla. 1973). . )

to'f’%ir%%‘éig:iogugzg()srxocan be (answered somewhat more easily. Section 121.091(5)(f), (g),
and (h), F. S,, provides:

i i j by the
ember who has been found guilty b_y a verd_m}; of a jury, or
cogz)ﬂt gsiynglt}rﬁe rase without a jury, of committing, aiding, or .abettlinﬁ iﬁy
embezzlement or theft from his employer, bribery in connec{:mnd wit] te
employment, or other felony specified in chapter 838, committed prior 12
retirement, or who has entered a plTa of gl:ll!:y tor of: n:ggdc%x;teféig;’ent% fs‘ifis
i member whose employment is termin i
glc‘ilnnlliet’te?irc:r?l);nitment, aiding, or abetting gf ;n} em}l:ezilemseéng osrhtahﬁaf;:‘of;igexix; I:ﬁ
il bribery, or other felony specified in chapter , S
:inglllztgyae;’d beneﬁ}t,s urider this chapter, except the return of his accumulated
ibutions as of his date of termination. )
co?gt;]bxg;HSIected official who is convicted by thg Senate of an impeachable
offense shall forfeit all rights and benefits under this chapter, exeept the return
of his accurmulated contributions as of th_e date of }us conviction. . of
(h) Any member who, prior to retirement, is adjugiged b_y a cour bl?

competent jurisdiction to have violated any state law against strx}:es by pu txc
employees, or who has been found guilty by such court of violating g.ny staﬁ t‘;
law prohibiting strikes by public employees, shall forfeit all rights an benfeth
under this chapter, except the return of his accumulated contributions as of the
date of his conviction.

ion i i i t rights and benefits
i ot one of the grounds for forfeiture of retiremen 3
asRsiségi%izﬁ)r;nlstEe above statute. Irrespective o:fI vséhet}fr tht?teysai'&ilgﬁi :g izcz?rt:g 91;1){;
i i isti tatutes Judge LaMo g ire
resignation or removal, under existing s e Tt fo et ement
benefits would be determined by the normal procedur ~ dpin e by the Division of
Retirement and would be based upon the criteria specifie  u
ini be entitled to any benefits he has
administered by that agency. Judge LaMotte would ] 2 Denefits he has
i i f length of service, time of participation
acquired the right to as a .result 0 S o i
i 3 d similar factors. However, if Judge Lal S (
;?‘tg;‘ggi::(ti :g;t?;i’ng l;'uilt‘,y of any charge enumera,ted ins, 121,081, F. S, his retirement
forfeited. L
be%ﬁgtsLI:;i};lgt?urg eduring the 1977 Sessio}r;, sll)lould addre(sljsb ;}tlzltfe 1Fsi5;§d:ré% piggfg
Lt ) o
corrective legislation to prevent a judge who has been flifmclwdo B e a £ upreme
Court from receiving publicly funded retirement benefits. I hat & ju
ng the public faxpayers sho e in a
who has created cause for removal by defrauding e p payers should bo in @
eive retirement benefits that are paid from public .
?g:glxggetr?d Ii?eg'islzaltive amendments that will accomplish this purpose,

077-10—February 7, 1977
SUNSHINE AND PUBLIC RECORDS LAWS
APPLICABILITY TO LEGISLATIVE INVESTIGATION
To: Eric Smith, Representative, 19th District, Jacksonuille
Prepared by: Staff
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QUESTIONS:

1. Can the House of Representatives, exercising its rulemaking power
pursuant to s. 4(a), Art. IIl, State Const., authorize the Select Committee
on Organized Crime to hold executive sessions for the purpose of
considering information pror‘ded by law enforcement of a sensitive or
confidential nature, the provi uns of s. 286.011, F. S., notwithstanding?

2. Can the House of ﬁa{)resentatives, exercising its rulemaking power
pursuant to s. 4(a), Art. ITl, State Const., authorize the Select Committee
on Organized Crime to withhold certain documents or records provided
by law enforcement, which may be of a sensitive or confidential nature,

from inspection, examination, or disclosure, the provisions of Ch. 119,
F. S., notwithstanding?

SUMMARY:

Pending judicial clarification, since Florida’s Government-in-the-
Sunshine Law, s. 286.011, F. S., involves matters of substance as well as
grocedure, the House of Representatives should not by duly adopted

ouse rule attempt to exempt meetings of the Select Committee on
Organized Crime from said law.

uming that documents and records of a confidential nature
provided by law enforcement agencies to the select committee fall within
the “police secrets” rule, such documents and records when in the
possession of the committee are exempt from the mandatory inspection
provision of s, 119.07(1), ¥. S., by virtue of such rule.

While your questions presume that Florida’s Government-in-the-Sunshine Law, s.
286.011, F. S, and Public Records Law, Ch. 119, F. 8., are fully applicable to the
Legislature, a question has apparently arisen among some members of the Legislature
regarding the applicability of these laws to the Legislature. Because of this, it is
appropriate to again reiterate what has been the consistent position of this office since I
assumed the office of Attorney General.

In AGO 072-16, this office expressed the view that the Sunshine Law was applicable to
legislators. Subsequently, in City of Safety Harbor v. City of Clearwater, No. 40,269,
order filed May 14, 1974, a circuit judge ruled that, since the Sunshine Law imposed
criminal sanctions, it was entitled to a strict construction and, thorefore, the Legislature
did not fall within the plain meaning of the statute. This statement, however, is in
obvious conflict with Board of Public Instruction of Broward County v. Doran, 224 So.2d
693, 699 (Fla. 1969), in which the Supreme Court stated that:

Statutes enacted for the public benefit should be interpreted most favorably to
the public. The fact that the statute contains a penal provision does not make
the entire statute penal so that it must be strictly construed.

. Indeed, had the 1967 Legjslature which enacted s. 286.011, F. S., not intended to
include itself within the act, it is difficult to explain why the words “except as otherwise
provided by the Constitution” came to be inserted into's. 286.011, since the only exception
1n the 1885 Constitution authorizing executive sessions was that found at s. 13, Art. IIJ,
State Const. 1885, relating to executive sessions of the Senate. Had the 1987 Legislature
not intended to include itself within the Sunshine Law, there would have been no reason
to partially exempt itself from the act. Moreover, the history of the Sunshine Law reveals
that in 1967, when the law was again reintroduced, the Senate was engaged in debate
over “executive sessions” and their abuses. The media had become aroused when one of
their members refused to leave one of these sessions and was forcibly ejected. Greenberg,
An Annotated History of Florida Sunshine Law, Senate Cong. Record, August 4, 1972,
at 26907. Additionally, the author of the Sunshine Law, former Senator Emory Cross, has
stated that in his view the Senate is covered by the act. Greenberg, id., at 26912.

While it is true that the Sunshine Law does not expressly mention the Legislature
within its terms, it should also be recognized ths% the judiciary, in construing the
Sunshine Law, has favorably construed the same in favor of government openness and
accountability. For example, while the Sunshine Law does not specifically mention
“public notice,” the courts have implied into the law such a requirement. Hough v.
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imi ke lied the law
i 3 D.C.A. Fla,, 1973). Similarly, the court hias appli
?tenablﬁgg eatdzv'zigogglzb%azggs(which are likewise not specifically enumerated in the law.
’I? vavn of Palm Beach v, Gradison, 296 So.2d 473 (Fla, 1974). e this office was guided
oI cluding that the Legislature is subject to the‘S\mshme aw, this office was g Cre
'?nxcacx)‘ﬁy by the apparent infent of the 1967 Leglslaturerléxch ﬁx’ri;ca?, 1 the lav ) the
plllp1 ic of requiring local boards to comply with s. 286.011, F. S, W lle ot the s e
lex%%l%ing fx%m the law the bod)il which has tshgpgiztia:;:sg fna%agil g?em: dves and B
ell as previou C me Co
thtihlem f:fgecgggﬁieﬂa?’s?:tgd thatpall doubts rgagaujdmg the %pphcag;létgoozfdt?; (%‘alx:
glhogld be resolved in favor of the public. City of Miami Beach v. Berns, .
1970, icabili Legislature, the act itself clearly
i £ Ch. 119, F. 8., to the Legislature,
exl;eng;: df;lcl)1 getﬁhssiggl%?;ibggg”owhich includes, but is not limited to, members of the
Legislature. Section 119.011(2), F. S; AGO 075-282.

AS TO QUESTION 1:

i i i * h house shall
i T te Const., provides in pprtment part that “[elac
d %gfgi)r?eézi(?s) ’rﬁﬁé E)}I’;;?gie?iure.” Th%s provision is suhstani:xalli'l t}llxe sam;e?: rrsn iﬁ’e At‘;ité
IIeI of the 1885 Constitution, which stated that “[eJach house shall . . .
1t Deoguned et s gl body ey the Rty 8 SRR
i . King, 272 A. H. . blish
proceec;ixilgs 'o}f?igen ?gg‘i’slatli?rg body. State ex rel. Powott Corp. v. qud{)v(‘)ili-th, 1}‘15011'\ird§ Sﬂ?g
gg%m%u’d on other grounds 21 N.Y.8.2d 785. In many jurisdictions, 131c u2dn.§arliame;1tary
povier o conferred directly by L State Copstitution. S 7 ped by a legislaive body
; . 30. When r' t lat]
Lo s gésthcc'ghssﬁfﬁﬁi; authority, such power has been said ;f be&g?}lltr;ntggilggg
pursila; o long as a duly adopted rule does not ignore constitution: fgg raink L Opinion
alf)s&u ?ﬁlsstﬁCESg 179 So.2d 155 (Ala, 1965); Opinion of the Jusiucesi,961 ) A.2d 519 & thé
o the st o of Lamb, 169 A5d 822, offd 170 A2d 34 (N.J, 13615 ColoR 0, W2
iy oA R A e
W.2d 405 (Mo. .In L XA s, Ine.
%i?nl’.‘)%%r)(, %hf court followed this general rule, stating at 571:

. - . the
is i jon 6 of article 3 of the Constitution gives
E?;isf:tg: ?‘uﬁe;gv%séi tsoeg%ogt and enforce its own rules of procedure. So long

as the legislative rules are in harmony with the consi:.itutional plan for making

laws, proceedings had in conformity thereto are not invalid. . . .

i i E. 625 (S.C. 1936), that
imi i in State ex rel. Coleman v. Lewis, 186 S.E ;
?ﬁmﬂaﬂgrlto?%;gblsfggseg of Representatives to determine its ruil)es 10€ pi??;ﬁilggs éi caz

etpow s power always subject to exercise by the house and is acso u ?ttee e absance
of ¢ mui? lt;1 tponal restraints. Accord: Gewertz v. dJoint (Legxslatlve ocrlnrm e on e
%fi‘:aclgélas.r:i: :1334 A.2d 64 (N.J. App. Div. 1975), statm% ;guézs;l gtfi‘tlx)llgi)ggailrgi :unds 3

) . vevi judiciary exce S . .

Aslserabgv?gsdng téiel?lsz\"ivs?l&bsyo%%gu(%‘la. 1%12), the court, In cons:ngé!ég the scope of s.
6, Xrt.rIII of the 1885 Constitution relating to rules of procedure, stated:

i f its proceedings”
isi ach House “shall determine the rules o )
'cll‘he %.&vizgﬁigt}:liﬁeepower iven to the mere forrgxulat:lon of %téan : %)gu guilgs,t ﬁ,ﬂ
toeshe roceedings of the body in ordinary legislative n}x)a ers; bu in the
% cepof constitutional restraints, and when gxercxsed y a p% ibutional
o Serlxlxm such authority extends to the determination of the p}xl‘opne };ize | effect
qlfw action as it is taken by the body as it proceeds in the }:exeé‘ ise of any
Sower in the transaction of any duty conferred upon it by t ed to s tut thé
%‘&el;)f course, includes authority, subject to the Constltutgon, teon dfn gll;rtns ne the
ul s of proceéure to be observed in agreeing to pr_opc»sz:Ex am dments fo the
Eor?stitution, A O e Fl}gnrig}‘ tt;}fg %%tsgt?él&?orﬁ ?s rgﬁgreby violated.
i rovisi 7
a(clgfng:fé{ esfbpr:z,h:g 922‘3). Xlso see State ex rel. Landis v. Thompson, 163 8o. 270,
, ;

F‘281 (Fla. 1935).]
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Thus, so long as no constitutional provision is violated, the Legislature has, pursuant
to s. 4(a), Art. III, the unlimited right to regulate the conduct of its business. This
presumably includes the authority to adopt by rule a procedure different from that
required by statute. In Coggin v. Day, 211 S.E.2d 708 (Ga, 1975), the court, in deciding
that the Georgia Assembly was not subf'ect to that state’s “sunshine law,” noted that the
House or Senate could pass an interna operating rule for its own procedures that is in
conflict with a statute formerly enacted. This is consistent with the rule adopted in this
state by the judicial branch regarding the Supreme Court’s rulemaking powers under s.
2(a), Art, V, State Const., which has been construed to permit the court to adopt a rule
%tl' prolcéq%l;re at variance with its own precedents, State v. Lyons, 293 So.2d 391 (4 D.C.A.

a., .

However, in specific regard to the Sunshine Law, a serious question exists as to
whether the act should be considered procedural as opposed to substantive. Generally, a
matter is substantive if it creates, defines, ado ts, and regulates rights. See, In re Elorida
Rules of Criminal Procedure, 272 So.2d 65 (Fla. 1972) (Adkins, J., concurring). In Board
of Public Instruction of Broward County v. Doran, 224 So.2d 693, 699 (Fla. 1969), tke
court noted that “the right of the public to be precent and heard during all phases of
enactments is a source of strength in our country” and went on to admonish boards
subject to the act not to attempt to avoid the law and thereby deprive the public of this
“inalienable right to be present and to be heard at all deliberations wherein decisions
affecting the public are being made.” As a matter of poliey, the judiciary has stated that
a mere showing that the Sunshine Law has been violated constitutes an irreparable
public injury. Town of Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974); Times
Publishing Co. v. Williams, 222 S0.2d 470 {2 D.C.A. Fla., 1969). Thus, while the law is
procedural in one sense, i.e., regulation of the conduct of meetings, it is also substantive
in another, i.e, creation of public rights, which enables individuals to have knowledge of
and participation in their government. Accordingly, unless judicially clarified to the
contrary, I am inclined to the view that s. 286.011, F. S,, is substantive as well as
procedural and, therefore, may only be amended by ordinary legislative processes.

AS TO QUESTION 2:

Florida Public Records Law, Ch. 119, F. 8., states, generally, that all documents made
or received by public officials in the course of conducting public business constitute public
records which must be made available for public inspection and examination by any
person, Section 119.07(2)(a) recognizes that certain records have been “deemed by law”
to {)legc(c))'?(f}?ential and are thereby exempted from the mandatory inspection provisions of
s. 119, .

This office has repeatedly recognized that an exception exists to Ch. 119, F. 8., for
certain records of law enforcement agencies. See Lee v. Beach Publishing Co., 173 So. 440,
442 (Fla. 1937). This exception, commonly referred to as the “police secrets” rule, has
been said to encompass sensitive information such as the identity and/or statements of
witnesses and informants, possible suspects, tangible and intangible evidence, and the
like. Additionally, investigative reports obtained from the police, where the report is a
narrative by the police containing confidential or sensitive information of an
investigatory nature relating to criminal activities, are also within the scope of the rule.
See AGO 057-157. Generally, this office has interpreted the police secrets rule to apply
where the effect would be to significantly impair or impede enforcement of the criminal
law or to enable violators to escape detection. Attorney General Opinions 072-168, 073-
166, and 075-9.

Assuming the documents referred to in question 2 of your inquiry fall within the
“police secrets rule,” then such documents would be exempted from s. 119.07(1), F. S,, by
virtue of the application of said rule. As to the power of the Legislature to exempt by
House or Senate rule legislative records not subject to the “police secrets rule” from s,
119.07(1), see and compare Johnson v. State, 336 So.2d 93 (Fla. 1976), and AGO 075.282.
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077-11—February 8, 1977
PUBLIC FUNDS

CRNOR’'S CONTINGENT-DISCRETIONARY FUND—USE FOR
GO;/E%}MENT OF EXTRA COST OF FIRST-CLASS AIR TRAVEL

To: Reubin O’D. Askew, Governor, Tallahassee
Prepared by: Jerald S. Price, Assistant Attorney General
QUESTION:

funds within the Governor's contingent-discretionary
aplggg riation be used to pay the difference in cost bet.ween coach and
first-class tickets when the Governor uses commercial air transportation
on official business?

SUMMARY:

to s 216.231(2), F. 8, it is within the discretion of the
Gf\g's;lgl? to expend funds from the Governor's contingent-discretionary
appropriation fo pay the difference in cost between coach and first-class
tickets when the Governor uses commercial air transportation on official
business, if the Governor determines such expenditure to be necessary to
promote general government and intergovernmental cooperation or {o
enhance the image of the state.

the unique nature of the contingent-discretionary appropriations to the
G(Eriﬁ%i‘e(girregtly I%em 509 of s, 1 of Ch. 76-285, Laws of Florldag, and of the statute
(s. 216.231(2), F. S), providing how such appropriations are to be implemented, it
appears that your question may be answered in the affirmative. Section 216.231(2)
provides:

twithstanding any other provisions of law, moneys appropriated in any
g\g)propﬂations %ct for discretionary contingencies to the Governor may bg
expended at his discretion to promote general overnment1 ar(xi
intergovernmental cooperation and to enhance the image of the state. All funds
expended for such purposes shall be accounted for, and a report showing the
amount expended, the names of the persons receiving same, and the purpose of
each expenditure shall be annually reported to the Auditor General and the
legislative appropriation committee. (Emphasis supplied.)

xtraordinary language of s. 216.231(2)—with its broad granti of discretion to the
Gt;l:l}exzixfor, and refe:);enceg%ogbroadly definable purposes, such as “to promote generaé
government” and “to enhance the image of the state”—is peculiar to the Governor ?}11
to the contingent-discretionary fund and appears to have been intended to relieve de
Governor from compliance with otherwise applicable state fiscal laws and standards
governing expenditure of public funds. Of course, it is fundamental that not e\giain
statutory language such ag that in s. 216.231(2) could authorize expenditure of pu (f:’
funds for other than a public purpose. Section 216.231(2), instead, broadens the scope };)
ublic purpose with respect to the Governor and commits to the discretion of the
%ovemor &ubject to au(Fit by the Auditor General) the authority to determine those
public purposes requiring expenditure of funds from the contingent-discretionary
eppropriation i f the contingent-
For a comparison of other expenditures by the Governor rom g
discretionary 1f?und which have been approved by this office, see AGO’s 071-28, 0:71-16?;,
and 075-116. In AGO 075-116, for example, approval was given to use of .contmge’xll.-
discretionary funds “to pay the Governor's total travel expenses in carrying out his
official duties, including lodging and meals, when his expenses exceed the $25.00 per diem
allowed by law....” (Emphasis supplied) It likewise appears that contingent-
discretionary funds could be used at the Governor’s discretion to cover the d}ﬁ‘erencﬁ in
cost between coach and first-class airline tickets for the Governor when he is traveling
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egislature solely within the discret] ' : S
on of the Gevernc je lit by the Auditop
General, Such use by the Governor of funds frucfz’nsug{:ac%g?"g?}‘?{dt i
Hutligein-aiairetionary

pertinent portion of s, 112.061(7)(c), F?astfsgg';gesa%?}?rement set forth in the following

In the event transportati h

Pl Spartation other than the most economi

b gr dhi }?egec%% };ea' 18 provided by a common carrier on a1 %?ilgﬁ]tazlsl; si{approve_d
" g8es In excess of the most economical class shall be r%tﬁdgge%l;

the traveler t :
manner. r to the agency charged with the transportation provided in this

I would emphasize aeain that t} i

the result of the L2e 8g3IN that the conclusion herein reached i i

appropr}ia t?ofnt}tlg f}?:%;har and extraordinary nature of both thgecgoa;g;ngeg}tlszovemor v
pRropriati authoﬁzing‘?nr;fu%?ig ggé$231(2), F. 8. Therefore, this o%im;nsg}iggl?iz{

gl:?h;“ ff,?‘,i_s fPr“ first-class commercial o;'l_?g%?;g ooner than the G

AuuioTiZed Uy siatute,

b overnor to expend
sportation costs unless otherlzvise

077-12——February 8, 1977

DEPARTMENT OF OFFENDER REHABILITATION

NO AUTHORITY TO COMPENSAT:
B
CAUSED BY FSCABRRS - OF DAMAGES

To: ) inwry,

o: Louie . Wainwright, Secretary, Department of Offender Rehabilitation
Prepared by: Joe Belitzky, Assistant Attorney General
QUESTIONS:

1. W&gn A09 101 1
Bohiarites o 2V4181, F. S, made applicabls t5 the 1 .
Rgnabllitution by Ch. 75-49, Laws of Flovida . °F2rMent of Offender

. May current claj i .
Rehabilitation now b “_ﬁissgggl nst the Departmieni of Offendes

SUMMARY:

Section 402,181 F, g
i =0 2o 15y created a Claima Fond 2 S heds
uamages iniuries onsicndg 8 unz for restitut g
the 5gpzr%;?u§! ﬁg “aused by escapees or inmateg ofu ﬁ%ﬁfﬁﬂi’fq’ erty
applicable to theonnniil% ;&dﬁ?&%&z&i{l}ifatﬁ,@ij ngl\.]vices. That ét.a-{l;‘tzii:lgglt'
30 T oA A er Rehabilitati s
%, Laws of Florida, which created the Depgr?;ggasggug%gggg

Rehabihtat-ion, makes no reference to s. 402.181, Neither has s. 402,181

ded to include instituti kS
ehebilitation within its um iitutions of the Department of Offender
authority to the Departmel;ltlsgi‘g'ggexggg :(tlg.wl and Ch, 75-49 give no

D N
authoriy o proqnender Rehubilitation. Lubking seciae Coios he
without power to do so, claims, the Department of Legal Affairs ig

Your § on 1 .
our first question is answered in the negative. Section 402.181(1), 7' § provid
- : ) P 8., provides:

- £hore is vreated a State Instituf;iohs Clai i

I tted ms Fund, avail

iqiul;lizg 1;?;23;10& fz;c g;gg:r?r d_ama%es axfl‘d direc:; azl;}:dgg;lt};iggge%sefgf
Jnmates of st instituti

Department of Health, and Rehabilitative Seruige:tel‘}lgsgl:ﬁtalltlmlfe :nsii)rargtlzg
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fund in the State Treasury which shall be the depository of all funds used for
this purpose by all institutions under the supervision and control of the
Department of Health and Rehabilitative Services. (Emphasis supplied.)

While Ch. 75-49, Laws of Florida, created the Department of Offender Rehabilitation
and transferred the nowers, duties, and functions of the former Division of Corrections
of the Department of Health and Rehabilitative Services to the Department of Offender
Rehabilitation, that chapter makes no reference to s. 402.181, F. S. Furthermore, while
s, 6 of Ch. 75-49 provides that the Division of Statutory Revision and Indexing of the
Joint Legislative Management Committee shall prepare reviser's bills to clarify the
Florida Statutes so as to reflect the changes made by Ch. 75-49, the Legislature has not
yet amended s. 402.181 to include institutions under the Departinent of Offender
Rehabilitation, and in its discretion may or may not do so in the future. Accordingly,
there is no basis on which to conclude that s. 402.181 was made applicable to the
Department of Offender Rehabilitation by Ch. 75-49.

our second question must also be answered in the negative. Section 402.181(2), F. 8.,

provides as follows:

Claims for restitution may be filed with the Department of Legal Affairs at its
office in accordance with regulations prescribed by the department. The
departmen! shall have full power and authority to hear, investigate, and
determine all questions in respect to such claims and is authorized to pay
individual claims up to $1,000. Claims in excess of this amount shall coritinue

to require legislative approval.

In its payment of claims under subsection (2), the Department of Legal Affairs is
limited by the language of subsection (1) which refers to “state institutions under the
Department of Health and Rehabilitative Services.” Thus, the Department of Legal
Affairg lacks statutory authority to process claims against the Department of Offender
Rehabilitation.

Questions on the use and expenditure of public moneys and authority therefor have
been strictly construed, and no state money may be used or expended except as some
statute clearly and specifically authorizes. On this question, see AGO 071-28, which states

in part as follows:

Art. VII, s, 1, Fla, Const., further prohibits all expenditures except those made
in pursuance of appropriations made by law, the legislative power to
appropriete state funds tor state purposes Being exercised only through duly
enacted statutes.

Such a;:gropriations of state monies can be used only to pay claims against the
State duly authorized by ths Legislature, and audited and approved according
to law. (citation orm'tted%l

The power to appropriate state funds for lawful state purposes being
exclusively legislative may not be delegated to the executive branch of

government.

See also, Florida Development Commission v. Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 1969),
cert, denied, 237 So.2d 530 (Fla. 1970); AGO 075-120. . . o
Not only would s. 402.181, F. S., have to be amended to specifically include institutions
under the Department of Offender Rehabilitation before the Department of Legal Affairs
would be authorized to process claims against the Department of Offender Rehabilitation,
but the rules of the Department of Legal Affairs, Chapter 2-6, Florida Administrative
Code, would also have to be amended to make appropriate references to the Department
of Offender Rehabilitation. Lacking specific statutory authorization, the Department of
Legal Affairs is without power to process claims for property damage or injuries caused
by escapees or inmates of institutions under the Departmenit of Offender Rehabilitation.
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077-13—February 8, 1977

CONDOMINIUMS

STATUS OF MORTGAGEE ACQUIRING ONE OR MORE
PARCELS BY FORECLOSURE

To: William G. Zinkil, Sr., Senator, 32nd District, Hollywood
Prepared by: Staff

QUESTION:

Does a Jlending_institution which has foreclosed a mortgage on a
condominium project have to comply with s, 711.802, F. S, 19757

SUMMARY:

When a lending institution, as mortgagee, forecloses against a
develpper, ©s mortgagor, where the mortgaged property is that property
submitted to the condominium form of ownership by the deve oper
through a declgn‘qtion of condominium, the lending institution becomes
a developer within the meaning of s, 711.03(12), F. S. 1975, and must
comply with the filing provisions of s. 7 11.802, F, S. 1975,

However, where the mortgaged property foreclosed upon is a single
parcel or small number of privately hel condominium parcels within the
same development, the proper construction of the relevant statutes is

unclear and must be resolved by clarifying legislation or by the process
of case-te>-case judicial construction.

Section 711.802, F. S. 1975, provides:

One copy of each document and item required to be furnished to a buyer or
lessee by a developer pursuant to ss. 711.69 and 711.70 shall be filed with the
Division of Florida Land Sales and Condominiums at least 30 days before units
are available for contract for purchase. Said documents shall also be filed for
SIX or more units remaining unsold as of October 1, 1975,

The documents and items required by ss. 711.69 and 711.70 represent the information
which the Leglqlature has deemed necessary i i
have prior to his or her purchase. In essence these documents and items disclose to a
purchaser all of the terms, conditions, and encumbrances to which his ownership will be
g;‘lcgect. 'I(‘lheC ob;loqs intent of this s.tzg.tute.tis to facilitate the Divi'lsion of Florida Land
2s and Uondominiums in exercising its power to enforce t e provisi
Condominium Act. Section 711.801, F, Sg 1975.p provisions of the
R The dut}: of filing the documents and items is imposed upon anyone who is a
developer.” Consequen_tly, the answer to your question depends upon whether or not the
foreclosing mortgagee is a developer. By statute a developer is a person who either
creates a condominium or who offers condominium parcels owned by him for sale in the
ordmary course of business, Section 711.03(12), F. S. 1975, In order to create a
condominium, a declaration is recorded *in the public records of the county wherein the

land to be included is located.” Section 711.08(1), F. S. 1975, The declaration must be
executed: ‘

... by all persons having title of record to the interest in such land being
submitted to condominium ownership and all persons having any interest under
morigages g/" record that encumber any portion of the common elements that are
not satisfied prior to the closing of any sales of units. (Id.; emphasis supplied.)

. A‘ddltlong].lyz “A person who joins in the execution of a declaration subjects his interest
In the condominium property to the provisions of the declaration and the provisions of
this chapter {Ch. 711, F, S.1.” [Brackets added.] Section 711.08(3), F. S. 1975. Therefore,
when any lending institution loans funds for the development of a condominium, which
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is secured by a mortgage on the property to be submitted to condominium
Lovslrlle;:hip, the legding inst?tugtion upon foreclosure succeeds to the interest of the
defaulting developer, which interest is still subordinate to the declaration of
condominium and the Condominium Act. . . .

Consequently, the lending institution, after having acquired the condominium
property, cannot change its character except as provided by s. 711.16, F. 8. 1975, and in
order to dispose of the property must sell it as condominium parcels. Since the sale of
property pledged as security for a loan and acquired upon default by the borrower is the
type of transaction normally contemplated as part of the ordinary course of business of
a lending institution. the lending institution would be a developer within the meaning of
s. 711.03(12), F. . 1975, . . . . b

Furthermore, any alternative construction of this provision woul,c} appear to_be
contrary to the legislative mandate within the definition of “developer” which requires
that: “This definition shall be construed liberally to accord substantial justice to a unit
owner or lessee.” Section 711.03(12), F. S. 1975, . . .

In light of the above, your question is answered in the affirmative at least in the
situation where the original developer is the mortgagor and the lending institution has
foreclosed on his interest in the condominium property. Upon foreclosure, the lending
institution acquires the duty to see that the proper documents and items are filed with
the division. c}t would appear, however, that the legislative intent and purpose of s.
711.802, F. S., would not require refiling of required documents already submitted to the
division, ex:ept to the extent that such documents must be amended to properly reflect
the change in fhe holders of interests in the condominium property or aaditional
documents and items filed to correct the original developer’s deficiencies.

The situation where an individual unit owner defaults on his mortgage and the
mortgagee forecloses on his parcel is somewhat more complex. Strictly following the
foregoing reasoning it would appear that the lending institution would not be within the
following exception to the definition of developer:

. . . except that the term “developer” shall not include the owners or Jessees of
units in condominiums who offer the units for sale or lease or their leasehold
interests for assi ent when they have acquired or leased the units for their
own occupancy. (Section 711.03(12), F. S.)

80, under 1. 711.08(12), F. S., sale or lease of the acquired condominium parcel by the
f:lnder wouli! still be(wiz.hin the ordinary course of business of the lending institution.
However, subjecting a lender which has acquired a single unit within a complex or
development to the duties and responsibilities of a developer seems to conflict with the
overalFintent and purpose of the Condominium Act. It is possible to resolve this conflict
by employing the liberal construction mandate cited above on the grounds that including
the lending Institution as a developer in these circumstances would deny unit owners
substantial justice by making it more difficult for unit owners to obtain mortgage
Cl M 0 . . . . s
ﬁngg txllai other hand, if the same lending institution acquires several individual units
within the same development, it would appear that the overall intent of the act is better
implemented by including that lender within the definition of a developer. Therefore, in
my opinion, the issue would be hest resolved by a clarifying enactment of the Legislature.
In lieu thereof, the issue would have to be resolved by the courts on a case-by-case basis
in consideration of the facts and circumstances of each case and the intent of the
Legislature.
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077-14—February 9, 1977
COUNTIES

POWER TO FINANCE PURCHASES OF REAL PROPERTY WITH
REPAYMENT FROM UNCOMMITTED RACETRACK OR STATE
REVENUE SHARING FUNDS

To: Alton M. Towles, Attorney for Gadsden County Commission, Quincy
Prepared by: Larry Levy, Assistant Attorney General
QUESTION:

May a county borrow money from banks for the purpose of purchasing
real property for authorized county purposes said money to be repaid in
approximately five equal annual installioents from uncommitted
racetrack or state revenue sharing funds with the first installment or
principal and interest being paid out of the 1977-1978 fiscal year budget?

SUMMARY:

The board of county commissioners, as the governing body of a
noncharter county, has statutory authority to borrow money to purchase
real property for authorized county purposes, such as for use as an
adjunct of the county courthouse, said purchase money to be repaid in
five annual installments solely from uncommitted racetrack funds or
state revenue sharing funds, subject to restrictions found in ss. 218.25,
130.012, and 215.685, F. S,, with the first installment of principal and
interest being paid out of the 1977-1978 fiscal year budget.

STATEMENT OF FACTS:

The County Commissioners of Gadsden County are studying the possibility of
purchasing an existing building and lot on which it is located for use as an adjunct or
extension to the existing courthouse.

In order to make this purchase, this commission, if it can legally do so, contemplates
borrowing the amount of the purchase price from local banks. The principal to be repaid
in five approximately equal annual installments (with accrued interest) from
uncommitted racetrack or state revenue sharing funds with the first installment of
princliip?il) and interest being paid out of the 1977-1978 fiscal year budget. (Emphasis
supplied.

Subject to the qualifications and restrictions set forth herein your question is answered
in the affirmative.

Section 125.01(1), F. S., provides in part:

The legislative and governing body of a county shall have the power to carry
on county government. To the extent not inconsistent with general or special
law, this power shall include, but shall not be restricted to, the power to:

* * * * *

() Provide and maintain county buildings.
* * * * *
(r) ... borrow and expend money, and issue bonds, revenue certificates,
and other obligations of indebtedness, which power shall be exercised in such

manner, and subject to such limitations, as may be provided by general
law. . .
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Section 126.01(1)(t), F. S., provides that the powers may be exercised through the
adoption of ordinances and resolutions necessary for the exercise of the powars, Section
125.01(8)(a), F. S., provides:

No enumeration of powers herein shall be deemed exclusive or restrictive, but
shall be deemed to incorporate all implied powers necessary or incident to
carrying out such enumerated powers, including, specifically, authority to
employ personnel, expend funds, enter into contractual obligations, and
purc{z.a‘(sie) or lease and sell or exchange real or personal property. (Emphasis
supplied.

It is quite clear that the legislative and governing body of a county has the power to
acquire or provide county buildings, such as buildings for use as an adjunct of the county
courthouse, and to purchase real property and enter into the necessary contractual
obligations to accomplish such purchase. It is also clear that such governing body has the
power to borrow money. Thus, statutorily, both the power to borrow money and the
power to purchase real property for authorized county purposes exist. No specific
statutory restriction is placed on either power, Thus the decision to purchase real
property for county purposes and the decision to borrow money from banks to make such
purchase would rest with the governing body of the county subject to its sound discretion,
with the understanding that such must be exercised for a lawful county purpose. Section
125.031, F. S., provides for counties to enter into leases or lease-purchase agreements,
relating to properties needed for i)ublic purposes, and is mentioned for information only
since your fact situation contemplates a purchase and not a lease or lease-purchase.

You have stated that the money borrowed to make the purchase will be repaid from
uncommitted racetrack or state revenue sharing funds. It is presumed that you mean
that the money borrowed will be repaid solely from such funds and that ad valorem taxes
will not be pledged or committed either directly or indirectly for such repayment. In this
regard see Nohrr v. Brevard County Educational Fac. Auth.,, 247 So.2d 304, which
involved the issuance of $880,000 in revenue bonds, the proceeds of which would be used
to construct the dormitory-cafeteria at the Florida Institute of Technology and to pay for
all expenses and costs in connection therewith. The rents and other revenues received
from the project, as well as the project, were to be assigned, pledged, and mortgaged as
security for the payment of the principal and interest on the revenue bonds. With regard
to the mortgage, the court stated at p. 310:

Pursuant to authority contained in Chapter 69.-345, the trust indenture under
which the revenue bonds are to be issued grants a morigage with right of
foreclosure on the lands and building constituting the project to be financed.

Commencing with the case of Boykin v, Town of River Junction, 121 Fla. 902,
164 So. 558 (1985), the Court without exception has held that revenue bonds
secured by a mortgage on the physical properties to be financed could not be
issued by public bodies unless approved at an election. (Emphasis supplied.)

Continuing at p. 311, the court stated:

While perhaps the county would experience no coercion to levy a tax to prevent
the foreclosure of the project leased to this nonprofit corporation in the event
of a default; yet, such would not be the case if these bonds were issued to
finance a project for Brevard Junior College or for the University of Florida.
Most certainl)y the county or the legislature would feel morally compelled to
levy taxes or to appropriate funds to prevent the loss of those properties
through the process of foreclosure. (Emphasis supplied.)

With certain exceptions not pertinent to the case sub judice, a mortgage with
the accompanying right of foreclosure is not constitutionally permissible

without an election. . . . absent specific constitutional authority a mortgage
s?curing revenue bonds of a public body should not be approved without an
election,

. . . the provisions in the trust indenture relating to the mortgage of the
project and the accompanying right of foreclosure are deleted.
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Although you have not advised that a mortgage is contemplated on the real property
to be purchased as further or additional security for the loan, the Nohrr case and

admonitions found therein should certainly be considered should the use of a mortgage
be desired by the bank.

buildings by a noncharter county payable solely from the county”
jai alai funds, bottoming its holding on s, i(f) and (i), Art. VII, s. 6(b), Art. VIII,
(schedule), and s. 125.01(1Xg), (v), and (t), F. S. The court pointed out therein that ad
valorem tax revenues were not required to be levied to service the contemplated bonds
and that the county’s taxing credit was not otherwise pledged. The court stated at p. 312:

However, as indicated by the foregoing cases, if revenue bonds serviced by race
track funds are involved no election is necessary. The Orange County
ordinance, similarly as a special act might have done, pursuant to enabling law
authorized the _issuanqe of the revenue bonds without the necessity of an

It pointed out that ss. 130.01 and 130.012, F. S,, prescribed the general law authority for
the issuance of county bonds and that the requirements of s, 130.03, F, 8., and s, 12, Art.
VII, State Const,, relating to the holding of an election prior to such issuance did not
apply if ad valorem tax was not required to be levied or the county taxing credit was not
otherwise pledged.

Similarly, the Supreme Court in the case of Orange County Civil Facilities Authority
v. State, 286 So0.2d 193, upheld the issuance of revenue bonds by said authority to be
repaid pursuant to an agreement between the county and the authority from operating

revenues and non-ad valorem tax revenues accruing to the county and provided by it to
the authority.

Accordingly, the borrowed moneys could be re
and provided to the authority oth

no other statutory or constitutional restrictions placed on the use of such funds.
You advise that uncommitted racetrack or state reven i

There is nothing in the 1968 Constitution that precludes a noncharter county
from issuing revenue bonds without an approving referendum to finance the
acquisition or construction of authorized county buildings, payable solely from
a portion of its annual share of race track and jai alai fronton funds distributed
to it pursuant to F. S. Sections 550.13 and 550.14, F. S. (Emphasis supplied.)

Accordingly, racetrack and jai alai fronton funds could be used for the contemplated
purchase. Sections §50.13, 550.14, and 551.01, et seq, F. 8., which were mentioned in the
above case, would allow for such use of the funds.

Part II of Ch. 218, F. S., is the Revenue Sharing Act. Section 218.21(6), defines
“guaranteed entitlement,” and s. 218.25 provides in part:

this part to assign, pledge, or set aside as a trust for the payment of principal
or interest on bonds, tax anticipation certificates, or any other form of
indebtedness, and there shall be no other use restriction on revenues shared
pursuant to this part. (Emphasis supplied,)

The restriction would restrict the use of the moneys received in excess of the
entitlement” as set forth therein and would have to be complied with. Accor

received pursuant to the revenue sharing act could be used for the purpose
subject to the restriction found in s, 218.25.

guaranteed
dingly, funds
contemplated
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077-15—February 9, 1977
INTERGOVERNMENTAL PROGRAMS

FOR COUNTIES TO CREATE METROPOLITAN
AUTHOI;E;YNNING ORGANIZATION TO PLAN AND
COORDINATE TRANSPORTATION NEEDS

To: Gerald S. Livingston, General Counsel, East Central Florida Regional Planning
" Council, Orlando

Prepared by: Michael H. Davidson, Assistant Attorney General
QUESTION:

isi ties which
i he provision of s. 163.01(4), F. S,, may count
infllilvi‘gssvll; fd(t) Sotp possess tlhe authority tto un:er;glsgrgigltuiglgxglty g;
i sportation planning create
z%gr:g:i&lsltra:{\?g elr,xtitir{ by ilr!alttgrloca% a%'::gg;e(ﬁ‘ttéﬁ:iugﬁ ntx?j :'glggigllﬁf‘tsg
which will undertake multicounty tr: Y 3, plann ithin the
i ticipating counties, said entity to be cons :

g?eléggggllftzgf&mi?glgfganizgation under federal law and regulations
subsequent to its formation?

SUMMARY:

i d metropolitan planning organizations which engage in
pl?r?l?i'ncgog;télhétoeorg)igatigg th% 1t.ransporta_gon \!\?ieti(‘lxg attlge?rlmfe so;eglzie‘:;
constituent or member w%m ic agencies o el respective

i be lawtully created and establishe y .l
bgggliarggztalnfgits tﬁrough an interlocal agreement and may admlmtst:;
gr execute the terms and provisions of the mterlocasl agreemen
specified therein, as provide(f under and by s. 163.01, F. S.

i i fined by s.
i . S. templates that a public agency of this state (as de
1T ket t wio S her T eney P s o ot
; i t: or agency O e Uni v s &
Zg'alts'?le()gf‘e,tgi gx%ifggts $§isch the?gu}%lic. agencies nllev;alfgg 2%‘35&2‘%3?23&%&1323
each might exercise separately. This being so, any le b iy, formec
i 8 der s. 163.01 may exercise no greater or ad ,
bgi;ﬁzzlfogilaiﬁ%}ﬁ;%%;;l is possessed by each of the contracting agentc‘xsﬁ andﬁgggggixé
may cuctls only thoe oty mcept for thoss sdAtlonal powers spesthed s
i ight rcise separately, excep .
?ggr‘l)cll?%ar)r)u ggd Sﬁg'ect to tﬁe limitations prescribed by s. 163.01(15). transportation
Abplicable federal law provides tlégt eligibility gggtfigc;erg}lgssgggnfs }::nsive ?;lanning
projects is predicated upon a continuing, coop ve, and comprehe sive planning
i iteria established by the Secretary 1SPO;]
ggi)fci:ds gg'h;%lcix:zllel?:;2;f:€erlydcoo€dinate(g t(rEansggg?stlgﬁpsp)iisggn)l %hxtcj_ Slé asplaizélh‘i?f4 g
i for urban development. (Em ). S.C. s, ;
%’né%re?: mlig{)eZ(g%e(iZ%, i)603(a), and 1604(g)(1) and (1). Properly dem%nateddMgtro é)é:stlz‘aari
Planning Organizations (hereinafter referred to as MPO) are gemg 3, yt'on eral
re ati%n to meet this requirement. Rules of the Federal Highway Ndmmllsi rati 0 anc
Urban Mass Transgortation Administration, Vol. 40 Federal Register No. 181, pp. X
. 1975), _ .
Sy S o e counie o prepe v e ot
t of the county, pro (I
Eﬁ?«fmfsgg ieggﬁgglg?lgxx}ovide and regulfttf }ugge};vgiae};s alqthix:litreg vfﬁ(}:)lgltllteséhinclc :1?;:;
i i ther governmental a n
t%tgn;ﬁignggg E%irxlgzlarf%rmange, or performance by one unit in behalf (of )t}zfe’)og};%r,( v(:'§
any of either agency’s authorized functions appears in s, 125.01(1)(g), (1), (m ; (), and (w)
anjé (3), ¥. S. Additionally, it seer?s tll';lia% télhee f]\.:l)x;;tallgtnr; e?g)t t())% egf;?;;%?taﬁ gn hese
i izations, of whic ! D
;rllgemrggg’e Ix;rxl'xenggxtﬁ}l)a(t)iﬁaglzn‘j:ith the objectives and purposes and duties and functions set
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forth in s. 334.211, F. S, paragraph (4d)(a) of which authorizes the Department of
Transportation to adopt local or regional transportation plans as part of, or in lieu of, the
department’s plans. Also see ss. 334.02(7) and (9) and 334.021(1) and (4)(a) and (c), F. S,
and cf. ss. 163.667 and 163.568(2)(i), F. S. The powers conferred by s. 163.01, F. S., are
additional and supplemental to those granted by any other general, local, or special law.
Section 163.01(14).

In view of the aforecited federal and state statutes and federal regulations, it seems
that the sole objective of an MPO is to provide for a coordinated transportation plan and
planning process for a particular urbanized area as designated—in this instance—by
interlocal agreement pursuant to s. 163,01, F. S. Said transportation plan is to be a part
of a comprehensive plan for urban development. 49 U.S.C. s, 1604(1). 8}‘.‘ s. 163.3177(7)(a),
F. S. At no time does it appear that said plannin or%anization will implement or execute
any of its plans, for its functions are restricted solely to planning activities and local
governments are free to adopt or reject any plan submitted to them by the MPO, as they
deem proper. Cf. s. 163,01(15), F. S., which prohibits the delegation of the constitutional
or statutory duties of state or county or city officers. This restriction to transportation
planning functions is also apparent from applicable federal statutory and regulatory
provisions and is consistent with the purpose of these organizatioas as related to me by
the Florida Department of Transportation. Thus, it appears that the major function of
the MPO will be the coordination, integration, and promulgation of transportation plans
for each participating county, within each county’s individual territory, thereby
facilitating the coordination and integration of transportation plans required in this
regard by the federal government in order to receive federal funding. This being so, it
does not appear that these interlocal bodies will engage in the promulgation or the
implementation of a single regional transportation plan applicable to or in behalf of or
bindiniupon an entire multicounty area as a whole. The separate legal or administrative
entity here under discussion may administer and execute only those powers common to
and independently exercisable by all members of the agreement and those additional
powers enumerated in s. 163.01(7)(a) and (b), F. S., authorized and as specified in the
interlocal agreement. It is through this entity that the contracting counties jointly
exercige their respective, commonly shared powers, privileges, and authority as provided
for in the interlocal agreement.

In consideration of the foregoing, it seems that each party to the agreement thereby
seeks to coordinate its plans with those of the other parties, but will not seek to formulate
a single “master plan” to be implemented or executed in or applizabie to areas outside
its Jegal jurisdiction. I am of the opinion that such an activity dees not run afoul of the
provisions of s. 163.01(4), F. S,, restricting the powers jointly exercised by an interlocal
organization to those shared in common by each party to the agreement, which each
party could exercise independently. Certainly, each public agency possessed of the power
to plan for its own future transportation needs can attempt to coordinate its plans with
those of other governmental agencies within the region covered by an interlocal
agreement; such an endeavor seems inherent to the underlying concepts of the Interlocal
Cooperation Act. See s, 163.01(2), F. S,, stating the legislative purpose of the statule to
be to enable local governments to cooperate with other localities on a basis of mutual
advantage and thereby provide services and facilities in a manner and pursuant to forms
of governmental organization that will accord best with geographic, economic,
population, and other factors influencing the needs and development of local
communities,

Therefore, I am of the opinion that a duly constituted metropolitan planning
organization which engages in the process of planning and coordinating the
transportation needs and plans of its member agencies within their respective boundaries
may be lawfully created and established by several counties t%rough interlocal
agreement and may administer and execute the agreement as provided therein under the
authority of and as provided by s. 163.01, F, S. Metropolitan planning organizations so
created and established may exercise only those powers and privileges and the authority
granted by the terms of the agreement which are commonly possessed by each member
of the agreement, and which each member could exercise separately, and those which
are otherwise provided for in s, 163.01(7)(a) and (b).
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077-16—February 9, 1977
INTERGOVERNMENTAL PROGRAMS

POWERS EXERCISABLE BY METROPOLITAN TRANSPORTATION
PLANNING ORGANIZATION

To: Allan Milledge, Attorney for South Florida Regional Planning Council, Miami
Prepared by: Michael H, Davidson, Assistant Attorney General
QUESTIONS:

1. May public agencies of disparate types and degrees of power create
a separatepadmixﬁstrative entity under s. 163.01, F. gf? .

2. May charter counties delegate their charter authority over
transportation planning to an organization created and established
under s. 163.01, E S.? .

3. May an organization created, established and extant under s. 163.01,
F. S, join with a public agency in an interlocal agreement?

SUMMARY:

Under s. 163.01, F. S,, public agencies possessing disparate types and
degrees of power may through interlocal agreement create a separate
legal or administrative entity to exercise a power, privilege, or authority
common to all constituent public agencies, which power, privilege, or
authority is possessed and separately exercisable by each and any
individual member agency. . .

Absent statutory authority, discretionary governmental powers and
judgment of public officials may not be delegated. Only those
governmental powers expressly provided for in s. 163.01, F. S., may be the
subject of an interlocal agreement or be exercised by any separate
administrative entity created by such agreement.

Separate legal or administrative entities created and operated under
ana by s. 163,01, F. S, may not enter into interlocal agreements with
other public agencies or interlocal administrative agencies.

At the outset, I note that your request is in reference to metropolitan planning
organizations, and I therefore cﬁrect your attention to AGO 077-15, wherein I concluded
that a duly constituted metropolitan planning orfamzatxpn which engages in planning
and coordinating the transportation needs and plans of its constituent public agencies
within their respective boundaries may be created by local governmental units through
an interlocal agreement and may administer or execute the terms and provisions of the
interlocal agreement as specified therein, as provided by s. 163.01, F. 8.

AS TO QUESTION 1: N

Section 163.01, F. S, contemplates the joint exercise of any power, privilege, or
authority which the public agencies involved share in common and which each might
exercise separately. The purpose of the act, as set forth in s. 163.01(2), F. S,, is to

.+ . permit local governmiental units to make the most efficient use of their
power by enabling them to cooperate with other localities on a basis of mutual
advantage and tﬁereby to provide services and facilities in a manner and
pursuant to forms of governmental organization that will accord best with
geographie, economic, population, and other factors influencing the needs and
development of local communities. (Emphasis supplied.)

The public agencies which for such purpuses are eligible to enter into interlocal
agreem%nts aregset forth in s. 163.01(3)(b), F. S., which section includes agencies within
and without the state with widely varying types and degrees of powers, privileges, and
authority, It is thus apparent that it is not necessary that the public agencies made

+
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parties to an interlocal agreement be of identical conformation as to power, privilege, or
authority; it is only necessary that the particular power, privilege, or authority sought
to be jointly exercised thereby be common to all members to the agreement, each of
which might exercise that power, privilege, or authority separately. Thus, if each agency
is possessed of the particular power, privilege, or authority to be jointly exercised by and
through the separate legal or administrative entity created pursuant to s. 163.01, F. S,
the separate administrative entity may exercise that common power, privilege, or
authority to the full extent that it is possessed by the granting agency, notwithstanding
other powers, privileges, or authority not possessed by each or common to all parties to
the agreement.
Your first question is answered in the affirmative.

AS TO QUESTION 2:

Section 163.01(15), F. S, in effect prohibits the delegation of constitutional or statutory
duties of state, county, or city officers. Even apart from or in the absence of that provision
and prohibition, the applicable decisional law is that in the absence of statutory authority
a public officer cannot delegate his powers even with the approval of the court. State v.
Inter-American Center Authority, 84 So0.2d 9 (Fla. 1955); Nicholas v. Wainwright, 152
So0.2d 458 (Fla. 1963); Florida Dry Cleaning and Laundry Board v. Economy Cash &
Carry Cleaners, Inc., 197 So. 550 (Fla. 1940); AGO’s 073-380, 074-57, 074-116, and 075-306.
Therefore, only those discretionary or governmental powers expressly provided for in s,
163.01, F. S., may be the subject of an interlocal agreement or possessed by or exercised
by any separate legal or administrative entity created by the interlocal agreement.

However, in the instant matter the participating governmental agencies do: not
delegate their respective governmental duties ard powers pursuant to an interlocal
agreement; rather they seek to jointly exercise their common powers through the
interlocal agreement and by any separate legal or administrative entity created and
operative under said agreement. This separate administrative entity may administer the
agreement and exercise the comnmon power granted it thereunder only as specified in the
agreement. Moreover, the metropolitan planning organizations here under discussion do
not engage in the execution, adoption, or implementation of any transportation plans
they might promulgate; their power and authority is restricted to transportation
planning functions, and all discretionary governmental %owers and decisions are reserved

897 ’;hl% constituent governmental units participating in the interlocal agreement. See AGO

AS TO QUESTION 3:

Question 3 ig answered in the negative.
The Florida Interlocal Cooperation Act of 1969 provides that public agencies, as defined

in s. 163.01(3)(b), F, S., may participate in the execution of interlocal agreements. Said
section defines “public agency” as a

. . . political subdivision, agency, or officer of this state or of any state of the
United States, including, but not limited to, state government, county, city,
school district, single and multipurpose special district, single and multipurpose
public authority, metropolitan or consolidated government, an independently
elected county officer, any agency of the United States Government, and any
similar entity of any other state of the United States.

These enumerated bodies all derive their existence and authority from statutory or
constitutional provision, while administrative entities created by interlocal agreements
derive their existence and authority therefrom, as provided for and governed by s.
163.01, F. S. An examination of s. 163.01 reveals no authority for administrative entities
created by interlocal agreement to enter into subsequent interlocal agreements with
other governmental agencies, nor does there appear authority for constituent or parent
governmental units to authorize interlocal entities to enter into subsequent interlocal
agreements with other public agencies. Administrative agencies possess only those
powers prescribed by statute or those necessarily implied from expressly granted powers
in order to carry out their exﬁressly granted statutory powers and duties, and if there is
any reasonable doubt as to the lawful existence of a particular power, it should not be
exercised or further exercised. State ex rel. Greenberg v. Board of Dentistry, 297 So.2d
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i i i i C.A, Fla.

. Fla., 1974); Florida State University v. Jenkins, 323 So.2d 597 (1 D.CA. Fla,

?ggé)l ]I)ﬁ%éwFé% the fo)regoing, I am of the opinion that separate legal or admlplsttralltwi

entitfes created by interlocal agreements may not enter into subsequent interloca
agreements with other public agencies or interlocal administrative entities.

077-17—February 9, 1977
WATER MANAGEMENT DISTRICTS

AX REVENUES AND ACCOUNTS RECEIVABLE WHEN
TRANSXSPNO'IFRENSFERRED FROM ONE DISTRICT TO ANOTHER

To: L. M. Blain, Board Counsel, Southwest Florida Water Management District, Tampa
Prepared by: David K. Miller, Assistant Attorney General

QUESTIONS:

i Florida
funds, if any, must be transferred from the Southwest
Wiftezwnl&g;al;zment Di);trict to the St. Johns River Water Managem.erg
District pursuant to the transfer g’f territory between these two distric

. 76-243, Laws of Florida?
un{e%t festraints are imposed on the use of the transferred funds by
the St. Johns River Water Management District?

SUMMARY:

i daries
r 76-243, Laws of Florida, changes apd redraws the boun

ofC?I?é) t:esxpectiv’e water manage.n}ent districts so as toFltrqgsfe{v ;&«;
Oklawaha River Basin, a subdivision of the Southwest o.r: a \ te
Management District, and certain other small ?.mounts of terri }?;Z 11121 e
Southwest Florida Water Management District to the St. Jo ns | 1\{;31'
Water Management District. Pm"is;larzﬁ tobthatﬁ ir:ﬁftixgeu:fsg;:to kﬁlwlslrah:

eceivables accrued to the bene! ‘ s vah
Ezzr;ugaz?i ;'ts works and functions, and the properties sﬁgate wtl;zn
such basin should be transferred to the St. Johns River g al ;
Management District. If the additional small)las?r‘;ms‘tl%tgi \?i[; i(t)]nl-lasnso I(:,n;ge

i e included in one or more \

gegitg);istwﬁirida Water Management District, a propgrtloﬁa::ﬁ glggg lt;g
the tax revenue and receivables from such basin or basmsss 3 1d also be
transferred. The transferre% rtevgnue mugg :1: 1}5‘:3:0%% lglsleast.sp gcigi I :n T

ment District to finance b S spec
Yeztfiiehgzl;age373.0695(2), F. S. Taxes levied to fund the dlgtrlgt S genera%
regulatory and administrative functions throughout the district may no
be transferred pursuant to Ch. 373, F. S., as amended.

i Management District,
de on behalf of the Southwest Florida Water nage
co};?;gm: i%léetsﬁ’ag?ereof tax revenues from Ehélt dlgtn_ct too ?gi%:reill‘ydﬁi?cg ﬁll)gs\}vl?l?tn gc;;
legislative changing or redrawing of district boun: alx)'llfs.b rdinarlly th fice will n
ini i C quest of another
render an opinion on the propriety of action by a public body anothe
i i i t case, however, the requesting body
body not having supervisory _authonty. In the instan Do e e, e re g ot
has a direct and substantial interest in having the issues resolved. . pas 2
i River Basin, a subdivision of the
the members of the governing board of the Oklawaha Riv , o, ¢
i istri i f the governing board of the newly forme
requesting district, will become the members 0 o g board of the re onstor.
Oklawaha River Basin in the St. Johns River Water ana% e D o eta of phi
Section 373.0693(8), F. S., as created by Ch. 76-243, Laws of .01;:1 T et o
tly, the interests of the Southwest District, are y .
Bg%isaﬁ?s,/:x? %ea%:f ri\'[i{:agement District’s use of any transferred tax revenues. I shall
therefore answer your questions.
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AS TO QUESTION 1:

Chapter 76-243, Laws of Florida, changes the boundaries of the respective water
management districts and provides for the transfer of certain areas, personal property,
and records pursuant to the change of boundaries. Under that act, the area presently
constituting the Oklawaha River Basin, a subdivision of the Southwest Florida Water
Management District (hereinafter called Southwest) will be transferred to the St. Johns
River Water Management District (hereinafter called St. Johns). Section 373.0693(8),
F. S. (1976 Supp.). In addition, your request states that very small amounts of territory
outside the Oklawaha River Basin subdivision are also transferred from Southwest to St.
Johns. See metes and bounds description in s. 373.069(3)(c) and (d), F. S. (1976 Supp.).
These changes became effective at 11:59 p.m. on December 31, 1976. The Southwest
District’s fiscal year began October 1, 1976, and it appears that the Southwest District
has on hand unspent tax receipts as well as accrued tax accounts receivable and perhaps
tax lien interests arising from levies in: the transferred areas. Your question concerns the
ultimate disposition of this revenue,

The Southwest District has two separate and distinct taxing powers. It may levy taxes
districtwide for district purposes (general regulatory and administrative functions),
under s. 373.503(2), F. S. (1976 Supp.), and under Ch. 61-691, Laws of Florida. It may also
levy taxes separately within subdivisions, known as basins, for basin purposes at the
request of and with the approval of the respective basin governing boards. Section
373.0697, F. S. (1976 Supp.), and s. 8, Ch. 61-691, Laws of Florida, The functions of the
respective basin governing boards are set forth in s. 373.0695, F. S. Notwithstanding that
all taxes are formally levied by the district, the annual budget for the basin and required
tax levy to fund it must be approved by formal action of the basin board; thus the
respective basins appear to be in effect taxing authorities as well. In any event, the taxes
are levied for the use and benefit of the basin for statutorily prescribed basin purposes
and in proportion to the benefits to be derived by the properties within the basin. Section
373.0697, ¥. S, (1976 Supp.).

Both the title and the text of Ch, 76-243, Laws of Florida, are devoid of any specific
reference to tax revenue or to the tranafer thereof, This omission makes legislative intent
very difficult to ascertain. I nevertheless conclude, until the matter is clarified by
authoritative judicial construction, that the Legislature did intend to require the transfer
of those unspent tax revenues and tax accounts receivable which had acerued to the
benefit of and for the use of the Oklawaha River Basin and its works and functions. This
conclusion is based on the language of s. 373.0695(2), F. S., which was left unchanged by
Sh. 7%—243, Laws of Florida, and which sets forth the uses to which basin revenues may

e put;

(2) Basin board moneys shall be utilized for:
(a) Engineering studies of works of the basin.
(b) Payment for the preparation of final plans and specifications for
construction of basin works executed by the district.
4 (c) Payment of costs of construction of works of the basin executed by the
istrict.
(d) Payment for maintenance and operation of basgin works as carried out by
the district.
(e) Administrative and regulatory activities of the basin,
(f) Payment for real property interests for works of the basin.
(g) Payment of costs of road, bridge, railroad, and utilities modifications and
changes resulting from basin works.

Reading this subsection in light of the rule of constructjon expressio unius est exclusio
alterius, see Thayer v, State, 335 So0.2d 815 (Fla. 1976); Interlachen Lakes Estate, Inc. v.
Snyder, 304 So.2d 433 (Fla. 1973); Dobbs v. Sea Isle Hotel, 56 So0.2d 341 (Fla. 1852), one
may conclude that basin tax revenues may not be used for purposes other than those
enumerated. Basin taxes in the Oklawaha River Basin were levied for these particular
purposes, and the consequent tax revenue cannot be diverted to other purposes unless
guch diversion is expressly authorized by law. Dickinson v. Stone, 251 So.2d 268 (Fla.
1971); Taylor v. Williams, 196 So. 214 (Fla, 1940); Supreme Forest Woodmen Circle v,
Hobe Sound Co., 189 So. 249 (Fla. 1939); Oven v. Ausley, 143 So. 558 (Fla. 1932); Keefe
v. Adams, 143 So. 644 (Fla. 1932).
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It is clear that the Oklawaha River Basin to be formed after transfer is substantially
the same entity as the basin prior to transfer, with the same governing board. Section
373.0693(8), F. S. (1976 Supp.). In the absence of statutory language suggesting a
contrary intent, or expressing & design to divert this revenue, I conclude that those tax
revenues and receivables raised in basin tax levies within the Oklawaha River Basin
must be transferred to the St. Johns District for use in the manner provided by s.
373.0695(2), F. S.

I find further support for this interpretation in s. 373.0697(3), F. S. (1976 Supp.), which
determines that taxes levied thereunder are in proportion to the benefits derived by the
several real estate parcels within the respective basins. This provision suggests that
revenue raised by the Oklawaha River Basin tax levy cannot lawfully be spent in a
manner which fails to benefit real property within that basin in proportion to the tax
burden. See also s. 373.503(4), F. S. (1976 Supp.).

The reasoning above does not, however, apply to tax receipts and accounts receivable
generated in the districtwide levy by the Southwest District for district purposes. Your
request treats this issue as an assumption, and suggests that the Southwest District must
determine the proper share of its district funds to be transferred. That revenue was
raised to fund the district’s general administrative and regulatory operating expenses
and to finance district functions throughout the district. I note that Ch. 76-243, Laws of
Florida, leaves the Southwest District intact as a viable governmental unit. I find no clear
intent in the act to require the transfer of district revenue raised for district functions,
either in express language or in restrictions on the use of that revenue. I therefore
conclude that the act does not command such a transfer. See AGO 075-32, in which,
among other things, I concluded that tax revenue collected by one special district could
not be transferred to another special district; also see Okaloosa County Water and Sewer
Dist, v. Hilburn, 160 So0.2d 43 (Fla. 1964); W.J. Howey Co, v. Williams, 195 So. 181 (Fla.
1940).

Finally, Ch. 76-243, Laws of Florida, does not address the subject of tax revenue
generated by areas or properties transferred along with the Oklawaha River Basin, but
not a part of that basin. I am unable to determine from your request whether or not this
additional property was part of some other busin subdivision within the Southwest
District. If the property did form part of another basin subdivision, it would seem to be
required by the statutory provisions cited above that a proportionate share of the basin
revenue in that basin be transferred along with the territory which generated it. If not,
then no such transfer of revenue seems required.

AS TO QUESTION %

Your second question concerns the uses to which the St. Johns District may put the
transferred revenue, Because I have construed Ch. 76-243, Laws of Florida, to require
the transfer only of tax receipts and accounts receivable from basinwide levies in the
Oklawaha River Basin (and any other basins of the Southwest District in proportion to
the area or property transferred therefrom), my answer will concern only that revenue.
Section 373.0695(2), F. S. (quoted above), limits the use of funds raised in basinwide

levies to specified purposes. I conclude the St. Johns District must use the transferred
revenue for the purposes enumerated in that subsection.

077-18—February 10, 1977
MUNICIPALITIES

CHARACTERISTICS OF AREA TO BE ANNEXED—CONTIGUITY,
COMPACTNESS, CREATION OF ENCLAVES

To: Roy Christopher, City Attorney, Mount Dora
Prepared by: Jerald S. Price, Assistant Attorney General
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QUESTION:

May a parcel of land be voluntarily annexed into a city if such parcel
is contiguous with the city only by virtue of a side of the parcel meeting
one side of a highway previously annexed into the city?

SUMMARY:

A municipality should not undertake to voluntarily annex a parcel of
land, pursuant to s. 171.044, F. S, (1976 Supp.), if contiguity of the
municipality with the parcel to be annexed exists only through contact
with a highway dprevmusly annexed by the municipality, or if such
annexation would result in creation of an enclave. Use of a “strip” or
“corridor,” such as a highway, as a device to gain centiguity is
disapproved by a majority of jurisdictions. Contiguily of the annexing
municipality with the area to be annexed is required even in the absence
of a statute such as s. 171.044, supra, which requires contiguity and
cgmpalcmess of the area to be annexed and which prohibits the eresticn
of enclaves.

Voluntary annexation is controlled by s. 171.044, F. S. (1976 Supp.), the procedures of
which are stated to be “supplemental to any other procedure provided by general or
special law, except that this procedure shall not apply to municipalities in counties with
charters which provide for an exclusive method of municipal annexation.” Section
171.044(4). There are three specific requirements in s. 171.044 which must be applied to
the annexation proposal in question: that the property to be annexed be compact; that
the property to be annexed be contiguous to the annexing municipality; and that
annexation under s. 171.044 not have the effect of creating enclaves.

In regard to compactness and contiguity, subsection (1) of s. 171.044 provides:

The owner or owners of real property in an unincorporated area of a county
which is contiguous to a municipality and reasonably compact may petition the
governing hody of said municipality that said property be annexed to the
municipality.

And in regard to the creation of enclaves, subsection (5) of s, 171.044 provides that *[1Jand
shall not be annexed through voluntary annexation when such annexation results in the
creation of enclaves.”

The compactness requirement does nct appear to present a problem in regard to the
annexation proposal with which you are concerned. From the information and maps
furnished to me, I must conclude that the parcel in question is of a rectangu.lar
configuration with no irregularities such as might prevent it from being considered
reasonably compact.

However, the requirement of contiguity of the area to be annexed with the annexing
municipality and the prohibition against creation of enclaves would appear to prevent
annexation of the parcel in question. In prohibiting the creation of enclaves, the
Legislature neglected to define the term ‘‘enclave.” No Florida appellate decision of
which I am aware has defined the term, and the only decision from any other jurisdiction
I have found that defines “enclave” is City of Saginaw v, Board of Sup’rs of Saginaw
County, 134 N.W.2d 378, 380 (Mich. 1965), wherein the court merely adopted the
definition provided in Webster's Third New International Dictionary: “a tract of territory
enclosed within foreign territory.” Another such definition is provided in the Random
House Dictionary of the English Language, which defines “enclave” as “a country, or
esp., an outlying portion of a country, entirely or mostly surrounded by the territory of
another country.” I have applied these definitions to the instant proposal through the
information and maps furnished to me and am of the opinion that the courts would
probably view annexation of the parcel in question as resulting in the creation of a
municipal enclave in violation of subsection (5) of s. 171.044.

It is also my opinion that use of the previously annexed highway as a device for
satisfying the contiguity requirement of subsection (1) of s. 171.044 would not be viewed
favorably by the courts. [I would note here that contiguity is a requirement even in the
absence of a specific statutory requirement therefor. MacKinlaf v. City of Stuart, 321
So.2d 620, 623 (4 D.C.A. Fla,, 1975).] In AGO 071-315, I specifically considered whether a
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municipality could annex a state road right-of-way and thereafter use that road to satisfy
the contiguity requirement of former s, 171.04, F. S., which authorized annexation by a
municipality of “any unincorporated tract of land lying contiguous thereto.” I pointed
out, first, that “it is difficult to conceive of any municipal benefits that could be conferred
upon & strip of land that may not be used for anything except transportation
purposes . . . .7 I then stated the following (under the assumption, for purpose of
argument, that the actual annexation of a highway would be validfin regard to whether
such a previously annexed highway could be used to establish contiguity with a parcel
of land having substantial contact only with that highway:

This question has not been passed upon by appellate courts of this state.
However, the courts of other jurisdictions have done so. While there is some
authority to the contrary, the great weight of authority is that contiguily
existing only through a narrow “corridor,” such as a highway, running from
the city to a tract of land some distance from the city is not sufficient to juetify
the annexation of such tract as ‘contigucue” o “adjacent” terrifory. See
Ridings v..City of Owensboro, Ky. App. 1964, 383 S.W.2d 510; Watson v.
Doolittle, Ohio App. 1967, 226 N.E.2d 771; In re City of Springfield, Ill. App.
1967, 228 N.E.2d 755; Clark v. Holt, 218 Ark. 504, 237 S.W.2d 483; State ex rel.
Danielson v. Village of Chubbuck, 76 Idaho 453, 284 P.2d 414; People ex rel.
Viliage of Worsh v, Thde, 23 Ill.2d 63, 177 N.E.2d 313, City of Denver v.
Coulehan, 20 Colo. 471, 39 P. 425. In Watson v. Doolittle, supra, it was noted
that the courts have characterized such attempted annexations by means of
connecting strips as “strip, shoestring, subterfuge, corridor, and gerrymander”
annexations and have struck down such annexations as “attempts to
circumvent the annexation law requiring annexed property to be adjacent and
contiguous.” (Emphasis supplied.)

I reiterated the above conclusion from AGO 071-315 in AGO 074-61, stating:

In AGO 072-282, it was ruled that a tract of land that is separated from a
municipality only by a county road that runs parallel to the city limits is
“contiguous” within the purview of s. 171.04, supra. That opinion applied the
“common-sense rule” that “the existence of a highway or right-of-way does not
prevent land from being contiguous.” People ex rel. Strong v. City of Whittier,
24 P.2d 219 (2 D.C.A. Cal. 1933). Such a minor ieoiraphical ‘division, however,
is to be distinguished from a situation in which a city attempts to annex
territory that is hysicaléy separated from it by other territory améD is connected
to the city only by a road. In this latter circumstance—referred to as “strip™ or
“corridor” annexation—a city may not annex the territory involved. AGO 071-
315, (Emphasis supplied.)

I have researched this issue again and have concluded that the above statements from
AGU's 071-315 and 074-61 remain accurate and correct. There are still no Florida
appellate decisions on this point, and the majority of decisions from other jurisdictions
continues to disappreve of so-called strip or corridor annexation, such as that which
appears to be contemplated by your municipality. In the minority of decisions upholding
this type of annexation, the courts often make a point of stating that they are allowing
the municipalities to exercise a liberal interpretation and application of their powers of
annexation under their states’ statutes. However, it is not likely that such an approach
would be taken by the courts of this state. Rather, the approach of a Florida court would
probably follow the rule expressed by the court in Town of Mangenia Park v. Homan,
118 So.2d 585, 588 (2 D.C.A. Fla., 1260): “Where the power to extend boundaries has been
delegated to 2 municipal corporation, the power must be exercised in strict accord with
the statute conferring it.” (Emphasis supplied.) Thus, I am of the opinion that your
question may be answered by repeating what I stated in AGQ 071-315, t%at “[ulnless and
until it is judicially ruled to the contrary, I have the view that this type of annexation
should not be attempted by a municipality.”

In conclusion, I would offer for your consideration the following general statement on
municipalities from 56 Am. Jur.2d Municipal Corporations, Etc, s. 69, which has
frequently been quoted with approval by courts of various jurisdictions. It conveys
clearly the underlying concepts on which the municipality, as a unit of social and political
organization, is based and provides insight into the reasoning of those courts which have
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répeatedly rejected annexation schemes tending to create disjointed, nonunified
municipalities:

The legal as well as the popular idea of a municipal corporation in this country,
both by name and use, is that of oneness, community, locality, vicinity; a
collective body, not several bodies; a collective body of inhabitants—that is, a
body of people collected or gathered together in one mass, not separated into
distinct masses, and having a community of interest because residents of the
same fplacgi not different places. So, as to territorial e¥tent, the idea of a city is
one of unity not of plurality, ot compactness or contiguj i

segregation, (Emph’asis suppl?;ed.) P ontiguity, not separation or

077-19—February 18, 1977
CITY OF HIALEAH

REFERENDUM APPROVAL NOT REQUIRED TO
PURCHASE HIALEAH RACETI%ACK

To: Dale Bennett, Mayor, Hialeah
Prepared by: Staff .
QUESTIOGIN:

Must the City of Hiasleah receive referend i
purchase of Hialeah Racetrack? um approval prior to the

SUMMARY:

Premised upon described procedural and constitutional limitations and
sa.fegugrgs, tﬁe proposed purchase of Hialeah Racetrack by the City of
Hialeah does not require a referendum pursuant tc s. 7(b) of the Hialeah
City Charter since the contractual and financial agreements relieving the
city of any moral and/or legal responsibility and limiting any recourse to
the property and to the lessee do not constitute the issuance of a true
indebtedness within the meaning of said section.

Section 7(b) of the city charter provides that:

The City of Hialeah shall not be able to issue any type of bonds, evide f
indebtedness or revenue certificates in f  $500,000 nces o,
referendum. (Emphasis supplied.) excess of $500,000.00 without

Section 166.111, F, S,, of the Municipal Home Rule Powers Act, provides that;

The governing body of every municipality may borrow money, contract 1

and issus bonds as defined in s. 166.101 frosxln time to tim‘z’ tonﬁg;nc: atrl'lxsé
undertaking of any capital or other project for the purposes permitted by the
State Constitution and may pledge the funds, credit, property, and taxing power

glflptlz)}ﬁedx.r)lunicipality for the payment of such debts and bonds. (Emphasis

Section 166.101, F, S, provides that the term “project” embraces “an i
expenditure which tl’}e overning body of the municipglit‘]y shall deem to be m};dga olrta;
public purpose. . . . (Emphasis supplied.) See also s. 166.021, F. S., providing that
municipalities may exercise any power for municipal purposes, except when expressly
prohibited by law.” (Emphasis supplied.) See s. 7(a) of the city charter.

As I stated in AGO 076-209, based upon the above statutory provision, the city council
has the authority to borrow money to finance the track purchase and to secure it with a
mortgage [maximum 30 years at 6 percent] on the track if done so in a manner consistent
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with the applicable statutory and constitutional limitations. The city does not contend
that it is within an exemption enumerated in s. 10(c) and (d), Art. VII, State Constitution.
Section 10 generally prohibits the pledging of municipal credit or taxing power to aid
private entities for other than municipal purposes. Thus, the city council must conclude
that the transaction and track purchase will serve a “public purpose.” Bannon v, Port of
Palm Beach Dist.,, 246 So.2d 737 (Fla. 1971).

The Florida Supreme Court in City of West Palm Beach v. Williams, 291 So.2d 572, 578
(Fla. 1974), stated that a legislative finding that a proposed undertaking would serve a
valid public §urgose should not be disturbed absent a showing that it is arbitrary and
unfounded. See State v. Reedy Creek Improvement District, 216 So.2d 202 (Fla. 1968);
State v. Daxs(rtona Beach Racing and Rec. Fac. Dist,, 153 So0.2d 34 (Fla. 1956); and State v.
City of Jacksonville, 53 S0.2d 306 (Fla. 1951). The proposed track purchase will be held
constitutionally valid under s. 10, Art. VII, State Const., upon a sufficiently demonstrated
determination that the public will be primarily benefited and any private persons only
incidentally benefited.

In State v. Daytona Beach Racing & Rec. Fac. Dist., supre, the public purpose aspect
of the Daytona Beach Motor Speedway was unsuccessfully challenged as being
predominantly for private purpose, The court refused, unless blatantly erroneous, to
disregard the legislative conclusion that the speedway furthered “public purposes in
promoting the economic, commercial and residential development of the District.” The
court concluded that governmental ownership and operation of the speedway “would
serve a valid public purpose.”

The Florida judiciary, on many occasions, has recognized the significant governmental
revenue interest and public purchase in the Florida pari-mutuel industry. Gulfstream
Park Racing Association, Inc. v. Board of Business Regulation, 318 So.2d 458 (1 D.C.A.
Fla., 1975), cert. denied 322 So0.2d 979 (Fla. 1975); West Flagler Association, Ltd. v. Board
of Business Regulatiord 241 So.2d 369, 376 (Fla. 1970); Wilson v. Sandstrom, 317 So.2d
732 (Fla. 1975); Hialeah Racecourse, Inc. v. Gulfstream Park Racing Association, supra;
Hubel v. West Va. Racing Commission, 513 F.2d 243 (4th Cir. 1975). The state’s goal of
maximizing production of tax revenue was implicitly recognized in Calder Race Course,
Inc, v. Board of Business Regulation, 319 So0.2d 67 (1 D.C.A. Fla., 1975). The Hialeah
track’s economic situation was given significant judicial recognition in Gulfstream Park
Racing Association v. Board of Business Regulation:

The Board finds that it would not be in the best interest of the State if Hialeah
Race Track closed its operation because that closing would adversely affect the
entire thoroughbred industry within the State of Florida, and could have a
deleterious effect on other revenue producing industries, not the least of which
is Florida’s tourist industry. Owners of horses are annually attracted to
Florida’s winter racing season because of the continuing operation of the three
race tracks (Tropical racing at Calder, Hialeah and Gulfstream), and the Board
finds in addition, that Hialeah stabled and raced an impressive list of the
nation’s leading thoroughbreds,

* * * * *

The evidence further justifies the Board’s apprehension that Hialeah'’s closing
vio}ﬁ% Zdwj:rsely affect the breeding industry and tourism generally. [318 So0.2d
a -416.

These judicial determinations of the paramount public interest in the survival of the
Hialeah track are buttressed by the 1975 legislative findings regarding the Florida
thoroughbred pari-mutuel industry. See Chs. 75-42, 75-48, and 75-44, Laws of Florida,

Based upon these judicial and legislative determinations of a predominant public
purpose together with the submitted economic studies of the track’s impact upon the city,
the city council could properly find a “public purpose” in the track’s purchase and is
consistent with s, 10, Art. VII, State Constitution. It should also be noted that, in addition
to the sales and ad valorem taxes generated by the track’s operation, the track recently
produced approximately $1,800,000 in pari-mutuel taxes.

The referendum restrictions imposed by s. 12, Art. VII, State Const., are applicable only
when a municipality issues bonds, certificates of indebtedness, or any form of tax
anticipation certificates, payable from ad valorem taxation and maturing more than 12
months after jssuance. State v. County of Dade, 234 So.2d 651 (Fla. 1970); Nohr v.

39

e

-

e .



077-20 ANNUAL REPORT OF THE ATTORNEY GENERAL

Brevard County Educ. Fac. Author., 247 So0.2d 304 (Fla. 1971), In Nohr, the court
concluded that the possibility of the district’s moral obligation to levy taxes or
appropriate funds brought that bond issuance within the purview of s, 12,

The statements made in AGO 076-209 concerning the referendum under the Florida
Constitution appear equally applicable to the subject of the referendum under the
Hialeah City Charter.

The distinguishable facts presented here are: the lease-purchase arrangements between
the city and Mr. Brunetti; the city’s contractual arrangement not to have any legal or
moral obligation to expend any municipal funds; and the financial arrangements whereby
the lending institutions have agreed never to look to the city for an financial relief and
to limit their recourse to Mr. Brunetti and the property. Thus, basec?’ upon the submitted
agreements and data; the contractual assurances and references above, which preclude
the city from having any legal or moral obligation to expend any municipal funds;
together with the financial arrangements whereby the lending institutions have agreed
never to look to the city for any financial relief, a true indebtedness cannot be deemed
to have been “issued” by the city. Within the meaning of s, 7(b) of the city charter,
clauses should be inserted in the agreement that clearly state that the city is not lending

its credit, not pledging its tax power, and not financially liable for any nonpayment of the
balance due to the lending institutions.

077-20—February 23, 1977

LEGISLATION

ACT ABOLISHING TRANSPORTATION AUTHORITY IS LOCAL,
RATHER THAN GENERAL, LAW

To: Betty Easley, Representative, 56th District, Largo
Prepared by: Michael H, Davidson, Assistant Attorney General
QUESTION:

Should H.B. 76, filed for consideration in the 1977 Legislative Session,
which upon passage would abolish the Tampa Bay Area Rapid Transit
Authority as created and established under and pursuant to part IV of
Ch. 163, F. S,, be considered as a general law or as a special law?

SUMMARY:

Proposed H.B. 76 abolishing the Tampa Bay Area Rapid Transit
Authority should be considered as a special law falling within the
purview of the constitutional restricticns requiring publication of notice
of intent to seek enactment of special legislation or a referendum of the
electors within the affected area or region.

The Tampa Bay Area Rapid Transit Authority (TBART) was formed by mutual action
of Hillshorough, Pinellas, and Pasco Counties as authorized and required by part IV of
Ch. 163, supra, which provides, inter alia, for the creation of such an authority by any
two of more counties having contiguous borders, This being so, the sole authority for the
present existence of said organization is embodied in that statute, which is codified as a
portion of the general law of this state.

The Legislature can pass any act which legislative wisdom dictates so long as such act
is not either expressly or impliedly in conflict with any provision of the State or Federal
Constitutlon,. and, in the absence of any such conflict, the exercise of reasonable
Iegislati\(e dxscretipn is the sole brake on the enactment of legislation, for state
constitutions are limitations on, rather than grants of, power and the Legislature is
therefore. authorized to do those things not forbidden by the State or Federal
Constitutions. Farragut v. City of Tampa, 22 So0.2d 645 (Fla. 1945); State v. Board of
Public Instruction for Dade County, 170 So. 602 (Fla. 1936); State ex rel. Cunningham v.
Davis, 166 So. 289 (Fla, 1986); State ex rel. Collier Land Inv. Corp. v. Dickinson, 188 So.2d
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7 . ; Sun Ins. Office, Limited v. Clay, 133 So0.2d 735 (Fla. 1961). I find no such
gtlaltéF(‘}f felggg’l Eonstitutional restrictions which, on their face, would operate to prevent
the Legislature from abolishing TBART, and I therefore conclude that such an acti) 'llsl
within the legislative power and province. However, I must caution that, as the bi
currently makes no provision for the contractual rights of creditors and others which
may by this time have vested, ilt may become subject to constitutional attack on these

ing upon factual circumstances. . . )
gr%t;l%d%iﬁep:: dsul%mi}zted, would abolish a single regional transportation authority
conceived under general law and operative only within a three-county area. A statut%
relating to particular subdivisions or portions of the state or to particular pllgces8 84
classified locality was held by the court to be a local law in State v. Daniel, 99 So. 3
(Fla, 1924); and a special law was therein held to be a statute relating to par{:)lcu ar
persons or things or particular subjects of a class, while a general law was held to edone
which related to subdivisions of the state or to subjects or things as a class bafe thor%
proper distinctions and differences that inhere in or are peculiar or a.p(proprlateX oS a
class. See also Carter v. Norman, 38 So0.2d 30 (Fla. 1949), Section 12 gl', Arﬁ. % ﬁt?.te
Const., has eliminated any practical difference between special and local laws by def rtxlllng

“special law” to include both special and local laws. Thus, statutes relating to particular
subdivisions or portions of the state, to particular places of classified locality, or to
particular persons or things or other parti_:iculzlis sub elclts Xf' t;a IcIliasg twég 82 If;&aéaiglo Ey the

ial laws for the purposes of ss. 10 an s . 111, State .

co?gttshzseigiiiralent of general I])awg on subjects other than those prohibited under s. 1ll(a),
Art. III, “political subdivisions or other governmentqal entities may be classified on { on
a basis ’reasonably related to the subf'ect of the law.” (Emphasis supplied.) S}ectml}tld(b),
Art, III, State Constitution. General Jaws of local application were previously drg‘lie a%
* opula’tion acts” which were required to meet a two-pronged test of reasona é3t}%‘l 0
classification and open-endedness. Advisory Opinion to the Governor, 132 So.2d 163 (Fla.
N ing, i ification of TBART

i foregoing, it seems doubtful that a reasonable classification o |
orISiX:lal‘Zs?i;—I%llgboroggh,%nd Pasco Counties apart from all other areas or regions of the
state in regard to transportation needs could be made; and I do not believe ltha'tlnzgre
administrative difficulties and factionalism such as delineated in the proposed legis ? ion
are a sufficient basis for such a distinct or separate classification. I am not aware of any

legislative or judicial precedent sustaining any such distinctions and ﬁlfferepviei_ as a
constitutionally permissible basis for classification for purposes of enacting legislation. :

I also am ofy tEe opinion that such a statute would not properly qualify as a gc;ng_ra
law under the aforecited judicial criteria, for it relates to only one regional transpor atli)\I;

authority within the class of all those authorities which might be created unglex'llpar 4
of Ch. 163, F. 8., and, further, relates to particular subdivisions—Pasco, leesas,t an
Hillsborough Counties—of the state rather than to subdivisions generally. é:g %‘1 v.
Daniel, supra; Carter v. Norman, supra; State ex rel. Gray v. Stoutamire, 179 So(.3 7 (f Sat.
1958); an ¢f. AGO 055-89; Housing 1)&ut:hority of the City of St. Petersburg v. City of St.

sburg, 287 So.2d 307 (Fla. 1973). o . .

Peltxzrsslﬁ}br%ittgd, HDB. 76 g*e]ates only to TBART, which is a particular thing .anéi af
particular subject of a class and which is located within a particular regxor}l com%ﬁ{se L 1'(1)
three particular subdivisions of the state, and thus seems to fall readily l\)‘? hntl ; e
Judicially established criteria for special laws and outside those crltermBestg 1}? eld gr
clagsification as a general law. Therefore, I am of the opinion that H.B. 76 sh t?ut | ?
treated as a special law or local law falling within the purview of the constnf u mqa1
restrictions requiring either publication of notice of intent to seek enactment of specia
legislation or a referendum of the electors within the affected area or region.
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077-21—February 23, 1977
REVENUE SHARING

CHARTER COUNTIES ESTABLISHING MUNICIPAL SERVICE
UNITS NOT ENTITLED TG MUNICIPAL SHARE OF
REVENUE-SHARING FUNDS

To: J. Ed Straughn, Executive Director, Department of Revenue, Tallahassee
Prepared by: Larry Levy, Assistant Attorney General
QUESTION:

Are charter counties which have established municipal taxing and
benefit units pursuant to s. 125.01(1)}q), F. S, and which meet all
eligibility requirements a5 outlined in s. 218.23(1), F. S., entitled to a
municipal share from the State Revenue Sharing Trust Fund established
by the Revenue Sharing Act of 1972 (Part II, Ch, 218, as amended)?

SUMMARY:

A charter county which has established municipal service taxing or
benefit units pursuant to its charter and s. 125.01(1)(q), F. 8., is not entitled
to receive a municipal share from the siate revenue-sharing revenue fund
established by the Revenue Sharing Act of 1972, part II, Ch, 218, F. S.
Such a mum‘cipal service tax:inf or benefit unit is not within the
definition of a “municipality” as defined in s, 218.21(3) and is not within
the definition of a “unit of local government” as defined in s. 218.21(1) and
accordingly would not be eligible to receive a municipal share of
revenue-sharing trust funds created under s, 218.215 and as apportioned
under s. 218.245(2).

Attached to your request is a letter from Mr. Kenneth Jenne, Chairman of the Board
of County Commissioners of Broward County, wherein he explains in part the basis for
the question presented. In his letter Mr, Jenne advises:

Broward County, as a charter county, has established the unincorporated area
of Broward County as a municipal service taxing and benefit unit pursuant to
its charter and Chapter 125.01(q), Florida Statutes. This statute is an
implementation of Article VII, Section 9(b) of the Constitution of the State of
Florida, which states in part as follows: “A county furnishing municipal services
may, to the extent authorized by law, levy additional taxes within the limits
fixed for municipal purposes.” The county provides various municipal services
within the district such as the sheriff’s road patrol, street lighting, etc.
(Emphasis supplied.)

Mr. Jenne advises that the general counsel for Broward County is of the view that
Broward County would be eligible for municipal revenue sharing funds pursuant to s.
218.20, et seq., F, S., assuming that the revenue squivalent of 3 mills was met. Mr, Jenne
states in his letter:

Broward County, in relation to its municipal service taxing and benefit unit
and the residents thereof, is_performing the function of a municipality by
providing municipal services. Such functions are separate and distinct and of a
diff‘ezﬁarg.)nature rom the county services that the county provides. (Emphasis
supplied.

Thus, the position of Broward County is that the municipal service taxing and benefit
unit, which it has created pursuant to s, 125.01(1)(q), F. 8., is a “municipality” or “unit
of local government,” as those terms are defined in s. 218.21, F. S. A reading of the
involged statute compels me to conclude that the question must be answered in the
negative,
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The Revenue Sharing Act of 1972 is found in part II of Ch. 218, F, 8., and is comprised
of s. 218.20 through s. 218.26. Section 218.21(1) provides:

“Unit of local government” means a county or municipal government and shall
not include any special district as defined in part I1I, (Emphasis supplied.)

The italicized language was enacted by Ch. 74-194, Laws of Florida, so prior to the
addition of such language a “unit of local government” was defined to mean a county or
municipal government. . . ]

The term “special district” is defined in part III of Ch. 218, F. S, in s. 218.31(5), as
follows:

“Special district” means a local unit of special government, except district
school boards and community college districts, created pursuant to general or
special law for the purpose of performing prescribed specialized functions,
including urban service functions, within limited boundaries. (Emphasis
supplied§

The municipal service taxing and benefit unit referred to in Mr. Jenne’s letter, created
pursuant to tge Broward County charter and s. 125.01(1)(g), F. §,, would appear to fall
within the definition stated above. The benefit unit was created pursuant to general or
special law for the purpose of performing prescribed specialized functions within the
jurisdictional boundaries of the municipal service benefit unit. Inasmuch as the
governmental head is the board of county commissioners, which is the local
governmental authority, and inasmuch as the budget of the municipal service benefit unit
is established by such local governmental authority, the municipal service benefit unit
would be a “dependent” special district as opposed to an “independent” special district
as defined in s. 218.31(7), F. S. Accordingly, the municipal service taxing and special
benefit unit established by Broward County in the unincorporated areas of the county
would not be a “unit of local government” as defined in s, 218.21(1), F. S, Only units of
local government are eligible to participate in revenue sharing. See s. 218.23(1), F. S,
which provides in part:

To be eligible to participate in revenue sharing beyond the minimum
entitlement in any fiscal year, a unit of local government is required to have:
(Emphaasis supplied.)

* * * * *

Section 218.21(2) and (3), F. S, provides:

(2) “County” means a political subdivision of the state as established
pursuant to s. 1, Art. VIII of the State Constitution.

(3) "Municipality” means a municipality created pursuant to general or
spectal law ang metropolitan and consolidated governments as provided in s.
6(e) and (f) of Art. VIIIpof the State Constitution. Such municipality must have
held an election for its legislative body pursuant to law and established such a
legislative body which meets pursuant to law. (Emphasis supplied.)

It is apparent that the Legislature has carefully considered what constitutes a “county”
and what constitutes a “municipality” and has not seen fit to include within the definition
of either municipal service taxing or benefit units established pursuant to charter or s.
125.01(1)q). In fact, the Legislature has indicated a_contrary m't;ent; by spec;ﬁc,?lly
providing that a “unit of local government” shall not include any “special district” as
defined in part III of Ch. 218, F. S. .

The entire concept of revenue sharing and the formula for the apportionment of funds
is designed to embrace only those entities specifically included therein, cf,, AGO’s 073-246
and 074-367. This is clearly recognized in s. 218,245, F, S. Therein the apportionment
factor for all eligible counties is carefully delineated and the apportionment factor for all
eligible municipalities is set forth in considerable detail Furthermore, in s. 218.245(2)(d},
the apportionment factor for a metropolitan or consolidated government, as provided by
83. 3 and 6(e) and (f), Art. VIII, State Const., is carefully spelled out. Said section provides:
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(d) For a metropolitan or consolidated government, as provided by s. 3, s.
6(e), or s. 8(f) of Art. VIII of the State Constitution, the population or sales tox
ccllections of the unincorporated area or areas outside of urban service districts,
if such have been established, as determined in paragraphs (a) through (c)
above and after adjustments made as provided therein, shall be further
adjusted by multiplying the adjusted or recalculated population or sales tax
collections, as the case may be, by a percenta?z which is derived by dividing:

1. The total amount of ad valorem taxes levied by the county government
on real and personal property in the area of the county ouiside of municipal
limits, as created pursuant to general or ?ecial law, or outside of urban service
district limits, where such are established; by

2. The ifotal amount of ad valorem taxes levied on real and personal
property by the county and municipal governments. (Emphasis supplied.)

Here the Legislature has specifically spoken to the situations which may arise involving
metropolitan or consolidated governments recognizing the distinctions between
unincorporated areas, or areas outside of urban service districts, and areas within the
entire county or the municipalities found therein, The specific attention given to
metropolitan or consolidated governments provided for in s, 6(e) and (f), Art. VIIL, supra,
and ss. 218.21(8) and 218.245(2}(d), F. S., compels the inevitable conclusion that the
Legislature did not intend for charter counties to establish municipal service taxing
benefit units by ordinance pursuant to s. 125.01(1)(q), F. S., or pursuant to charters and
capture a municipal share of revenue-sharing trust funds by asserting that the municipal
service benefit unit was either a “municipality” or a “unit of local government.”
Succinctly stated, the Legislature has not seen fit to define “municipality” to mean a
municipality created pursuant to general or special law and metiopolitan and
consolidated governments as provided for in s. 6(e) and {f) of Art. VIII, State Const., and
municipal service taxing or benefit units created or established pursuant to s. 125.01(1)(q)
or pursuant to county home rule charter. The Legislature’s silence to specifically so define
the term “municipality” is significant. Under the rule expressio unius est exclusio alterius,
the statute operates on those things enumerated or expressly mentioned and excludes
from its operation all things not expressly mentioned. Thayer v. State, 335 So.2d 815, 817
(Fla. 1976); Interlachen Lakes Estates, Inc. v, Snyder, 304 So.2d 433, 434 (Fla, 1974). It is
further noted that, in defining the term “county,” the Legislature expressly provided for
such term to be a political subdivision of the state as established pursuant to s. 1, Art.
VIII, State Const. This includes both charter and noncharter counties. Accordingly, a
charter county would be within the definition of the word “county” as would a
noncharter county. It ig illogical to presume that the Legislature would include charter
counties within the definition of the term “municipality” without clear and specific
language to that effect. This is especially true when, in defining the term “municipality,”
the Legislature specifically included metropolitan and consolidated governments as
provided in s. 6(e) and (f), Art. VIIL, supra, and provided a specific apportionment factor
relating to such consolidated and metropolitan governments, Had the Legislature
intended for charter counties to be within the definition of “municipality,” it cou% easily
have so provided.

The monetary ramifications are quite significant also. For instance, Dade County and
Duval Coungy, ecauge both are metropolitan and consolidated governments as provided
in s, 8{e) and (f) of Art., VIII, supra, would be required to receive funds allocated based
upon the apportionment factor found in s. 218.245(2)(d), F. S., while, if Broward County’s
contention is correct, Broward County would be eligible to receive both a county share
and a municipal share based on the apportionment factor in s. 218.245. This would mean
that a charter county would receive a considerably larger portion of revenue-sharing
funds than a metropolitan or consolidated government because the formula defined by
the Legislature in s. 218.245(2)(d) in apportioning funds to a metropolitan or consolidated
government takes into congideration the areas of the county in the unincorporated area
or areas outside of urban service districts and outside of municipal limits. That formula
would be inapplicable if a charter county were a municipality or if a municipal service
benefit unit were a municipality.

At the present time the eligibility test applied for both Duval and Dade Countles is
based on their respective general countywide millages. The total general millage levied
countywide is used for eligibility for the counties to participate in a county portion of
revenue sharing. To participate in a municipal share, that portion of the county general
millage levied only in the unincorporated area is the test of eligibility. Due to the ad
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i 1d have
{on factor as defined by s. 218.245(2)(d), F', S, charter counties wou X
;alglx‘;eax? r:g\‘;:gl&ngeacoger the consolidated and rfn’etéropolht)an t}glgvi;z:;gggsﬁtasnecggg
i i t factors for
918.245(2)(d) requires that the apportionmen ropalitan and
idat ty) be reduced by a ratio o a2
consolidated governments (when treated as a 31 , Joduced bY v in only tax
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i tment of Revenue advises that for T
unincorporaed area. The staff of the Depar ment of Hevenie a0 fton is currently
Dade the reduction is currently 70 percent an 5 or Jax- val the reduetion 18 o eipal
37 percent. It appears that if the unincorporated area a.lltzlt a cha 1t : municipal
i y, this reduction wo n
taxing and benefit unit 18 considered as a mMuniclp this reductivn, WOUG pereent
i . Thi d sive the unincorporated area or taxing bene
ggsxl'lemabslea Eﬁ? Xﬁlillle the Department of Revenue is required to reduce the share for
- -Duval. . e .
Migﬁ%ggls,nghiaiegt}s\iature could hav}? deggled the é:prm ¢ xzxuggtlgflg:gt’ fgit:{?cilr?dse
i d brought them within the apportionment et S
%lilgrézg(;)?g)n%?sSi%ut it dig not. As stated earlier herein, the Leglslatg’re mﬁlcat;e.d uldte
clea{rly a con,trary intent by providing %lﬁat fggﬁnég gf ]1;9(:%1 government” shall not include
jal distr defined in part III o . , F. 5. .
an{ﬁggglzlxggggg(ti af’ie ecases of tatéa ext(el. VolzuzsiaSCozu&f%ysg. g;glu&s;og, 02%33%3.231’%
and State ex rel. Dade Coum-.¥1 v. Brautigam, 48 8. d 688, and A atned 1, and
nothing contained in either of the two cases or the AC %; eé'st e result Teached here
The Volusia County case involved a mandamus actlo}x: o deter " r Dot
i powers as might be
charter county expressly authorized to exercise such municipa s as might be
i I the intent of its charter had the power o levy an excise p
1;;?;1 lorfe(ciiégr%a?s in et}ie unincorporated areas of the county. In the Volusia County case

the court stated at p. 10:

i i i i together,
1(g), Article VIII and Section 9(a), Article VII are read
Yi‘:’?&gﬁ E:crt]i)otléd gc%)at charter counties %‘%dtmumczpalééllf'sz g're;) ggglc;fgz ;n ;h:hi%r:.
category for all practical purposes. lha up?g} a County becoming o ernmont
county it automatically becomes a metropolitan VyH e
. This is so because Section 1(g) of Article VIII provides ’
gg\fﬁ?}s'eﬁsg;ﬁsl:ave all powers of local self-government not 1ncons1stent£l w};ih
general law. . . . The gverning body of a county operating under"a Tc}{ar ]11*
may enact county ordinances not inconsistent with general law. . ;: e;o
inclusive language unquegtionably vests in & charter county the authority

levy any tax not inconsistent with general or special law as is permitted
municipaiities. (Emphasis supplied.)

i i ter county had
dily seen, the question there was _whether or not a char !
théi)gfurérbfo ﬂi%yl gnsgxcise t;a:cc1 upon the sia?% ogﬁégsi,rff%es% tz&e ézgx;{t:: h;lg :?g:dvtcﬁgslg
County did have such power because 8. g, At o ) & Const., provided thet
charter county “shall have all powers of local self-goyernmen sistent, With
’ i ty operating under a charter ¢
general law,” and that the governing body of the courlll oA e 8 e itutional
enact county ordinances not inconsistent with genera 21  Ths 36 was the oo ntiarly,
language above which gave Volusia County the poter t0 e;l.'yt such < Kol By
the question before the court in the Brautigam. case, watsﬁl w clal ctia OF Dot e thin : 8
metropolitan county, had the power to levy an exc1seC l)lcrg thelgein e o 5. 600,
unincorporated areas of Dade County. The Sl‘1‘prem§:1 0 It e g e with the
Art. VIII State Const., which provided rhat {tlo the extent 1 ith, th
f existi jcipaliti he Metropolitan Government of Dade
powers of existing municipalities or general law, t ot o O ot Taoy upon
County may exercise all the powers conferred now og herea e by e ade County.
municivalities,” and held that this provision conveye th P e O stion before
Thus it is clear that in both the Volusia County and Brautigam cases e o e o
; was whether or not the respective counties ha p Y
tha};c?:isél E;ixgg %eu;algif cigarettes sold within the unincorporated areas of the respective

S Sola M ! 0Ipe A esimilor to the
i itted municipalities. This question 8 entlrely dissimi
g(ffé?ggi alsre;‘;ﬁe%egnthe instaéxtt%q%gst% for g:gxcr;;)c;rf. iﬁﬁcghecﬁfﬁ?g? 138?12&&113; i%g
i has mandate at municir faxing or fit 1
ggttabtllilsehedegl;lgﬁgger ?:ounties have been defined to be “municipalities’ alid " unlggugg
local government” so as to be entitled to a municipal share of the revenue-sharing
fmé?rhilarl , AGO 074-341 addressed ‘ifself to an analysis and interpretation of specific

statutes. That opinion was limited solely to the specific statutes involved therein and
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alllg‘uld not be extended to situations where the statutory provisions were clearly
ifferent.

From what has been previously said herein, it is readily apparent that the Legislature
has not so defined a municipal service taxing or benefit unit.

Accordingly, until such time as the Legislature declares that a municipal service taxing
or benefit unit established by a caarter county is to be considered as a “municipality”
and a “unit of local government,” neither such municipal service taxing or benefit unit
nor the charter county creating such unit would be entitled to receive a municipal share
of revenue-sharing trust funds.

077-22—February 23, 1977
SPECIAL DISTRICTS

NOT REQUIRED TO PURCHASE COMMODITIES BY COMPETITIVE
BRID—APPLICABILITY OF CONSULTANTS’
COMPETITIVE NEGOTIATION ACT

To: Colonel W. Loudin, Chairman, Estero Fire Protection and Rescue Service District
Board of Commissioners, Estero

Prepared by: Jerald S. Price, Assistant Attorney General
QUESTION:

What provisions of the Florida Statutes control the expenditure of
funds by the Estero Fire Protection and Rescue Service District in the

urchase of supplies, equipment, construction, and modification of
acilities?

SUMMARY:

The Estero Fire Protection and Rescue Service District is not subject to
the competitive bidding requirements of part I of Ch. 287, F. S, (other
than s. 287.055), and is not required by Ch. 76-208, Laws of Florida, the
special act creating the district, to purchase through competitive bidding.
In the absence of a statutory requirement, a public body such as the
distriet is not required to purchase through competitive bidding. The
acquisition of professional services such as architecture, professional
engineering, etc., required by the district in connection with construction
or modification of fire stations by the district, is subject to s. 287.055, the
Consultants’ Competitive Negotiation Act.

The purchasing and competitive bidding requirements set forth in part I of Ch. 287,
F. 8. (except s. 287.055, the “Consultants’ Competitive Negotiation Act”), apply only to
purchases by state agencies. I considered a situation analogous to ;hat herein under
consideration in AGO 074-7, with regard to an erosion prevention district created by
special act. I stated in that opinion that “special districts and othe: separate statutory
entities are not considered to be agencies of the state . . . .’ The Estero Fire Protection
and Rescue Service District, created by special act of the Legislature, Ch. 76-408, Laws
of Florida (1976 H,B. 3908), is such a special district, and is not a state agency. Thus, since
the district is not suhject to the commodities purchasing requirements of part I of Ch.
287, purchases of the type abour which you have inquired would be controlled by the
provisions of Ch. 76-408, the special act creating the district and setting forth its powers
and duties, (However, see AGO 075-56, explaining that under s. 287.042(2), a “local public
agency” such as your district may elect to purchase under purchasing agreements and
contracts negotiated and executed by the Division of Purchasing.) It should be noted that,
as to “construction, and modification of facilities,” the district would be subject to the
requirements of s. 287.055 (the Consultants’ Competitive Negotiation Act). That is, if such
construction or modification of facilities requires professional services as set forth in s.
287.055 (architecture, professional engineering, landscape architecture, or registered land
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i he district would be subject to any applicable competitive negoj:iatiqn or
(s)gll;‘é?;‘l:qg&’irgn?ents lt;lf' s. 287.055. (The district’s authority to construct fire stations is set
forth in s. 10(1) of Ch, 76-408.) See AGO’s 075-56, 074-308, and 074-89 regarding the

applicability to special districts of the Consultants’ Competitive Negotiation Act.

amination of Ch. 76-408, Laws of Florida, reveals no .requ.lrep:ent that the
dixgcte’: purchases of commodities be made pursuant to competitive bidding. Subsection
{2) of s. 10 of Ch. 76-408 simply authorizes the board of commissioners of the district to
“purchase, acquire by gift, own, lease and dispose of firefighting equipment and property,
real and personal, that the board may from time to time deem necessary or needful to

prevent and extinguish fires within the district.”

71-366, I concluded that “in the absence of a statutory requirement, a public
boIdr;%Ss(s) n(()) legal ’obligation to let a contract under competitive bidding or to award Ithe%
contract to the lowest bidder.” Since the competitive bidding requirements of part od
Ch. 287, F. S. (except s. 287.055, as noted a})ove), are not applicable to your district, an
since Ch. 76408, Laws of Florida, contains no s_uch requirements, the Estero Fire
Protection and Rescue Service District is not required to make purchases of the tyP?:
mentioned in your letter through competitive bidding, absent promulgation of a distric

rule so requiring.

077-23—March 2, 1977
TAXATION

MENT OF LOCAL GOVERNMENTS FOR REVENUES LOST
REIMBURSE THROUGH HOMESTEAD EXEMPTION

To: J. Ed Straughn, Executive Director, Department of Revenue, Tallahassee
Prepared by: Larry Levy, Assistant Attorrey General
QUESTION:

ince an applicant whu qualifies for an exemption under either s.
19%.(1)1801, S. 196.1())81, or s. 196.101, F. S., could also qualify for an exemption
under s. 196.031(3)@a), F. S., may the departinent reimburse taxing
authorities for revenues lost on the first $4,500 of the exemption granted
under ss. 196.081, 196.091, and 196.101, even though s, 196.032(2), F. S,
specifically limits the reimbursement to revenues lost due to exemption
granted under s. 196.031(3)?

SUMMARY:

i ties, municipalities, or special districts are entxt.lqd to
re?eliggﬁ:g ca%‘gtlxal ’paymentp from the Local Government Additional
Homestead Exemption Trust Fund in an an‘xount_ equal to revenue lost as
a result of the additional exemptions provided in s. 196.031(3), F. S. The
Legislature has not authorized replacemgnt funds for revenue lost as a
vesult of exemptions claimed and received pursuant to s. 1_96.081, S,
196.091, or s. 196,101, F. S. The entitlement to and the receipt of ag
exemption authorized under s. 196.081, s. 196.091, or s, 196.101 woul
preclude any exemption under s, 196.031(3) and prevent all or any part of
said exemption from being utilized as a basis for the calculation of the
replacement funds authorized under s. 196.032, F..S. The legislative mtﬁnt
clearly expressed in ss. 196.032 and .196.031(4) is to replace only that
verenue lost "as a result of the additional exemptions provided in Sec.
196.031(3), F. S.” Revenue lost as a result of any exemptions found
elsewhere in Ch. 196, F. S., was not intended to be replaced out of the
Local Government Additional Homestead Exemption Trust Fund.

Your question is answered in the negative.
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Section 196.032, F. S., has its genesis in Ch. 74-264, Laws of Florida, and created the
Local Government Additional Homestead Exemption Trust Fund. Section 196.032(2)
provides in part:

Each qualified county, municipality, or special district is entitled o receive an
annual payment from the fund in an amount equal to the revenue lost as a
result of the additional exemptions provided in s 196.031(3). Revenue lost shall
be calculated by multiplying 96 percent of the additional exemption granted in
s. 196.031(8) by the applicable millage. A qualified local government is one
which either: . . . . (Emphasis supplied.)

It is quite clear that the only exemptions contemplated are those found in s, 196.031(3),
F. S. The exemptions provided for in ss. 196,081, 196.091, and 196.101, F. 8., are no¢
mentioned therein. The rule expressio unius est exclusio alterius applies—the express
mention of one thing is the exclusion of another—so that by clear implication no other
exemptions may be included in or written into ss. 196.031(3) or 196.032(2), F. S. Dobbs v.
Sea Isle Hotel, 56 So0.2d 341 (Fla, 1952); Interlachen Lakes Estates, Inc. v, Snyder, 304
So0.2d 433 (Fla. 1974); Thayer v. State, 335 So0.2d 815 (Fla. 1976). These last three
mentioned statutes grant fotel exemption on property owned and used as a homestead
by certain veterans and nonveterans, ¢f AGO 076-228, who can qualify for such
exemption under the pertinent statute, while s. 196.031 grants, in most instances, lim *2d
or partial exemptions.

It is readily apparent that some overlapping occurs and certain veterans and
nonveterans who qualify under s. 196.081, s. 196.091, or s. 196.101, F, S., granting total
exemption, could also qualify for the limited additional homestead exemption under s.
196.031(3), F. S,, although they would lose their entitlement to exemption under the first
cited statutes. The Legislature has not specifically spoken to this problem and thus the
legislative intent must be gleaned from other authorized and recognized sources.

An examination of the title to the act is in order since the title may be considered to
aid in determining legislative intent. State ex rel. Szabo Food Services, Inc. v. Dickinson,
286 So.2d 529. The title provides:

AN ACT relating to homestead exemption; amending s. 796.031(3) and (4,
Florida Statutes, 1973, to extend the additional exemption provided in
subsection (3) for persons over sixty-five (65) to ad valorem taxes levied by all
local taxing authorities and to increase the exemption provided by s. 196.031(1),
Florida Statutes, as to totally and permanently disabled persons; providing for
a maximum combined exemption under ss. 196,202 and 196.031, Florida
Statutes; creating s. 196,033, Florida Statutes, providing replacement revenues
through a trust fund; adding subsection (4) to s. 196.011, Florida Statutes, 1973,
relating to annual application requirement; amending s. 196.197, Florida
Statutes, 1973, relating to exemption of property used by hospitals and similar
institutions, to remove the limitation of its application to levies for school
operating purposes; repealing chapter 74-11, Laws of Florida, relating to
homestead exemption; providing an effective date. (Emphasis supplied.)

It is readily apparent that no reference is made therein to s. 196.081, s. 196.091, or s.
196.101, F. S. The entire thrust of the act, as evidenced by the title, is aimed at providing
an additional exemption for certain persons, either by extension or increase, and creating
a trust fund to provide replacement revenues for funds lost by virtue of the additional
or increased exemption. No replacement fund was established for funds lost by virtue of
other exemptions, including those prescribed in ss. 196.031(1) and 196.202, F. S. If no fund
had been established, no right to replacement funds would exist, The establishment of
the replacement fund was a legislative decision resting solely within its discretion.

Furthermore, a total exemption granted pursuant to either s, 196.081, s. 196.091, or s.
196.101, F. S., would not be a limited exemption granted pursuant to s. 196.031(3), F. S,
and while in some instances, as aforementioned, an applicant might be able to qualify
therefor, he would lose his entitlement o total exemption under the first mentioned
statutes.

The Legisldture has indicated that the fund is to be used to replace revenue Jost as a
result of ornly the additional or increased exemption provided for in s, 196.031(3), F. S.
Section 196.081(4), F. S., provides:
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raisers] of the various counties shall each year compile a list
"];‘;1 ?agc%rl?lg?ﬁg ?r’fy and itg value removed from the assessment rolls of ea'c;l (lioc:'al
governmentafp unit as a result of the increased exemptions proul he z}r:
subsection (3), as well as a staternent of the loss of tax revenuﬁ to eac sgm L
governmental unit, and shall deliver a copy thereof .o the Department o

Revenue upon certification of the assessment roll to the tax collector. (Emphasis
supplied.)

1 tion clearly demonstrates that the Legislature is concerning
'il;?glf‘egrll ya‘ggrilgftﬁgeﬁsr‘z‘lc?:gicallogﬁ"ects og th; fincx_'easedlgg%rgfmloggO%rlov;igdlgé sl%liseygtlgn
tions provided for in ss. 081, 091, 101, F. S,
gggﬁ,ﬁ?ﬁt}ﬁfﬁf tﬁﬁ?ﬁ%e, grsntinglexemptions fringx gd vallcir;esxr; ;rgj?;fgpt:é%ﬁ%;
thereby having financial impact on local governmen at A?i c;&si-ozlal]Homestea pavent that
the Legislature in establishing the Local Gove;x}merll  Additional Homeste . o from the
Trust Fund was concerned only about the additional financia impact Jesuliing from the
iti r 4 exemptions provided for therein. Nowhere within the ac
i%glitsllgléﬁ}‘g li;)récizg?gg t?xat ig was goncerned about the financial impact of any other
i d in Ch. 196, F. 8.
ex%?lijltifs?f‘eg:l?f sls. 196.031(3) and (4) and 196.032, F. S, had never been e?actec%, }ocgl
governmental units would have expez}encgd‘ a éiﬁal}ggl %‘mgac@;nz?iﬁgggssrolr& 85?(1)
ther tax exemptions found in Gh. , F. 8, . X s
ISSTRE 15600, sna 15101 The St moks n0 providin, fr s v 00
Assuming that ss. 196.031(3) an an 6,032 wer : fon, the local
i uld be in the same position, insofar as revenue loss r g
%g}:r:;%r::rggiougtiss ‘::Vc?nwrned, as they would have been in had such statutes never been
engctet i it i lost as a direct
fore, as night follows day that it is only those revenues
reﬁt?? %?‘:ﬁét}elxel;itgleﬁt of the addition?l or 1§creaseéi eiz‘;asr?p;;;og n;ess. U}EB(;({)‘B;(I‘.?“} Eéhi;
which the Legislature sought to replace. hevenues / esult. DY ot
i i ing, but not limited to, those authorized in s. 196.031(1), s. 081, s.
?9(21618’{10& ;nigg%gl, F‘1 SI}, were not intended to be replaced from the trust fund. Hﬁg
the 'Leg’islature intended differently, it could easily have said so or, for that matter, co
so provide in the future. lified to receive an
i ions (probably rare) when a person gquaiile
exrfle‘x}rl:ggorrxn \sgdgf e?(}.%\l(lait;?ti%(. 81, s. 1};)6.091, or 8. 196.181, F. 8, elects not to Seili{ ﬁgc};
exemption but instead to seek exemption under s. 196.031(3), F. S. This wou d be a
proper exemption to be allowed under s, 196,005 T, 5 TCUiC & 8ore, 166081, s
i der s. . in additi I . . 081, s.
sl%%kogf g: Zml%é?lnﬁil.nA%erson’s entitlement to and receipt of exemption under 9.916983018(%5
5. 196.091, or 8. 196.101 would preclude ?}?y ex]em ttl%r;x bfeolzx‘lgr eg;ﬁ%f;geirtl;dt?gn scisl 96.031(3)
included in part in the caiculatl 1 .
?33.0%?2‘,11%'.n§.ts13fcﬁnl%§s of revgnue would not be a 1955 of revenue “as a result of the
additional exemptions provided in s. 196.031(3), F. S.
Your question is answered in the negative.

077-24—March 2, 1977
MUNICIPALITIES

EL ADJUSTMENT CHARGE TO UTILITY BILLS—
&Iﬁlég%gg SUBJECT TO MUNICIPAL PUBLIC SERVICE TAX

To: J. H, Phillips, General Manager, Sebring Utilities Commission, Sebring

Prepared by: William C. Sherrill, Jr, Assistant Attorney General, and J. Elisabeth
Middlebrooks, Legal Research Assistant

QUESTION:

ine Utilities Commission disregard s. 16,6,5.231(1), F. S.,.and
inx)?}’);g:tg e(l));l F‘lxjgoll in” the “fuel adjustment charge” as defined in s.
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166.231(1), into the base rate on its customers’ bills, or must the “fuel
adjustment charge” be shown separately?

SUMMARY:

A municipally owned utility may incorporate into its base rate the “fuel
adjustment charge” or a portion thereof, as defined in s. 166.231(1)(b),
F. S,, as long as such “fuel adjustment charge” is separately stated on
another part of the purchaser’s bill and is not subject to the public service
tax levied by the municipality.

Section 166.231(1), F. S., provides:

@) A municipah'tIy may levy a tax on the purchase of electricity, metered
or bottled gas (natural liquefied petroleum gas or manufactured), water service,
telephone service, telegraph service, and cable television service. The tax shall
be levied only upon purchases within the municipality and shall not exceed 10
percent of the payments received by the seller of the taxable item from the
purchaser for the purchase of such service.

() The tax imposed by para aph (a) shall not be applied ageinst any fuel
ai;iﬁxstment charge, and such charge shall be separately stated on each bill.
“Fuel adjustment charge” shall mean all increases in the cost of utility services
to the ultimate consumer resulting from an increase in the cost of fuel to the
utility subsequent to October 1, 1973. (Emphasis supplied.)

Section 166.231(5), F. S., then provides:

The tax authorized hereunder shall be collected by the seller of the taxable item
from the purchaser at the time of the payment for such service. The seller shall
regliit the taxes collected to the municipality in the manner prescribed by
ordinance.

Thus, the seller of the taxable item {electricity in the case of the Sebring Utilities
Commission) is required by s. 166.231 to collect the tax authorized by the section and to
grepare the utilities bill in'a manner that states the “fuel adjustment charge” (as defined

y 8, 166.231[1][b]) segarately on the hill. This would, of course, logically follow because
the seller of the taxable item also prepares the “bill” upon which the “fuel adjustment
charge” must be separately stated.

The Sebring Utilities Commission is a seller of electricity and therefore must comply
with s. 166.231(1) and separately state the “fuel adjustment charge” upon the bill,

The second portion of your question is whether the Sebring Utilities Commission may
il%%%rporate into its base rate a part or all of the increase in fuel costs since October I,

The Sebring Utilities Commission has clear authority to establish base rates for utility
services. This power is established in s. 9, Ch. 23535, 1945, Laws of Florida, which states:

Said public Utilities Commission shall have full power and exclusive authority
to fix rates and charges for electricity, gas and water, or other products
furnished by said Utilities Commission, . . . .

Section 12.15, Ch. 27893, 1951, Laws of Florida, further provides:

That the Commission shall prescribe and collect reasonable rates, fees or
charges for the services and facilities of such municipal utilities and shall revise
such rates, fees or charges from time to time whenever necessary.

Section 166,231, F. S., does not prohibit the inclusion of increased fuel costs since
October 1, 1973, into the base rate, provided that the seller separately states on the bill
the “fuel adjustment charge” as defined by the statutes. Moreover, s. 166.231 does not
prohibit the incorporation of such increased fuel costs into the base rate, provided that
the tax imposed by the municipality shall not be applied against . . . all increases in the
cost of utility services to the ultimate consumer resulting from an increase in the cost of
fuel to the utility subsequent to October 1, 1973, s. 166.281(1)(h), which is the definition
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, » . . to
. djustment charge.” Some accounting procedure thus would nec(essanly: have
gfe df:&Lngilzlo insure thatgthe municipal tax would not be applied to the “fuel adjustment

charge.”

077-25—March 2, 1977
CONSTITUTIONAL LAW

OUS SOCIETIES’ RIGHTS TO ENGAGE IN PROTECTED
RELIGE TJACTIVITIES AT FAIRS AND EXPOSITIONS

To: Betty H. Baggett, Director, Volusia County Fair Association, DeLand
Prepared by: Patricia R. Gleason and Sharyn L. Smith, Assistant Attorneys General

QUESTIONS:

. Volusia County Fair Association [hereafter Associgtlon]
re%‘useMt?)yr:x}:te a booth at the fz)l’h' to-the International Society for Krishna
Consciousness, [hereinafter ISKCON], a religious society, cn ghe grounds
that said society intends to solicit funds on the fair premises? L

2. If the answer to question 1 is in the affirmative, may the association
evict ISKCON members if the society should breach an agreement not to

it o .
Sdlmﬁ:;'] (tilsle Volusia County Fair Association deny ISKCON the right to
solicit funds on the grounds that the association has a general policy
which prohibits all solicitation?

SUMMARY:

The members of the International Society for Krishna Consciousness
(ISKCON), a religious society, are ent:ltled, pursuant to the First
Amendment of the United States Constitution and ss, 3 and 4, Art. I, State
Const,, to distribute literature to, and solicit contributions from, the
public and propagate their religious beliefs on and in public areas of ths
Volusia County Fair. The fact that the members of ISKCQN solicit gr:“
accept donations, and the fact that the Volusia County Fg_a.lr Association
has a general policy against all solicitation do not, according t? Supreme
Court and lower federal court decisions, abrogate ISKCON’s right to
engage in such activities. The association may, how?ye_r! cpnsxstent with
statutory authority, regulate ISKCON’s religious activities to the'extelxllt
necessary to preserve the purpose of the fair, as well as require ltlie
ISKCON members to pay the admission price, remain within the public
areas, and conduct their activities during normal operating hours.

i are interrelated, they will be answered together. .

ﬁsyrt};;?gigge?stl%gired as to the r,ight of members of the International Society fog
Krishna Consciousness to distribute literature, solicit contributions from the public, an
in general propagate their religious beliefs at the Volusia County Fair. Specifically, gou
are interested in whether the Volusia County Fair Association may require the members
of ISKCON to remain in their rented booth at the fair while propagating their rehgé%tﬁ
beliefs, and whether the association may prohibit or otherwise restrict the ISK
members from soliciting funds from the public in attendance at the falfl. 14 in this state

Chapter 616, F. S., generally regulates public fairs and expositions he dm is s °
by, inter alia, providing trade standards for the operation of s'hows~ap a}?uésemfgl'l
devices, s, 616.091; requiring licenses upon certain shows, s. 616.12; providing that no tﬁr
or exposition may be conducted by a fair association without a permit lssuec}l .tl))y e
Department of Agriculture, s. 616.15; and providing for display of minimum ex ibits, s.
616.17. Sections 616.08 and 616.11 set forth the powers and authority of fair as§oc1at10ns
established pursuant to the chapter. Section 616.08 provides, in pertinent part:
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Every association organized under this chapter shall have the power to hold,
conduct and operate fairs and expositions as defined herein annually and for
such purpose to buy, lease, acquire and occupy lands, erect buildings and
improvements of all kinds thereon and to develop the same; to sell, mortgage,
lease, or convey such property or any part thereof, in its diseretion, from time
to time; to charge and receive compensation for admission to such fairs and
zxpositions, and the sale or renting of space for exhibitions, or other privileges;
to conduct and hold public meetings; to supervise and conduct lectures and all
kinds of demonstration work in connection with or for the improvement of
agriculture, horticulture and stockraising and poultry raising and all kinds of
farming and matters connected therewith; to hold exhibits of agriculture and
horticultural products, livestock, chickens and other domestic animals; to give
certificates or diplomas of excellence; and generally to do, perform and carry
out all matters, acts and business usual or proper in connection with fairs and
expositions as defined herein; . . . .

Moreover, s. 616.11 authorizes associations to enter into contracts, leases, or agreements
with any municipality or county for the donation or use and occupation by any
assaciation of land owned, leased, or held by such municipality or county. Counties and
municipalities are authorized to make contributions of money or property to associations
to be used for fair or exhibition purposes. Such appropriations were held to be
constitutional as serving a proper purpose in Barnett Nat. Bank v. Thursby, 150 So. 252
(Fla. 1933). Accord: Attorney General Opinion 069-118. See also Chs, 15558, 15561, and
15562, 1931, Laws of Florida. Furthermore, s. 616.07(1) provides, in pertinent part:

. . no money or property of any such association shall be distributed as profits
or dividends among its members or officers, but all money and property of such
association shall, except for the payment of its just debts and liabilities, be and
remain perpetually public property, administered by the association as trustee,
to be used exclusively for the legitimate purpose of the association, and shall
be, so long as so used, exempt from all forms of taxation.

The answers to your questions are dependent upon the constitutional rights of freedom
of speech and religion guaranteed by the First Amendment, and applicable to the states
via the Fourteenth Amendment, and ss. 3 and 4, Axt, I, State Const.

It appears beyond dispute that there exists sufficient “state action” to bring the
activities of the association within the scope of the Fourteenth Amendment. See, e.q.,
Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961); Smith v. Young Men’s
Christian Association of Montgomery, 462 F.2d 634 (5th Cir. 1972). Moreover, the Volusia
County fairgrounds appear to be within the class of public facilities that have been
determined to be appropriate forums for the exercise of First Amendment rights, In this
regard, the court in Wolin v. Port of New York, 392 F.2d 83, 89 (2d Cir. 1968), wrote:

[Wihere the issue involves the exercise of First Amendment rights in a place
clearly available to the general public, the inquiry must go further; does the
character of the place, the pattern of usual activity, the nature of its essential
purpose, and the population who take advantage of the general invitation

extfanded make it an appropriate place for communication of views of issues of
political and social significance.

The Wolin vourt concluded that a bus terminal, like streets of a company town, the

grounds of «. fair, or the parking lot of a shopping center, was an appropriate place for
the expression of First Amendment rights, reasoning at 392 F.2d 90:

The terminal building is an appropriatc place for expressing one’s view
precisely because the primary activity for which it is designed is attended with
noisy crowds and vehicles, some unrest and less than perfect order. Like a
covered marketplace area, the congestion justifies the rules regulating other
forms of activity, but it seems undeniable that the place should be available for
use in appropriate ways as a public forum.
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i . 2); ISKCON
ISKCON v. City of New Orleans, 347 F.Supp. 945, 949 (E.D. La. 1972);

\'?e‘la)gils:s-Fort Worth Regional Airport Board, 391 F.Supp. 606 (1975). g
"Purthermore, in Farmer v. Moses, 232 F.Supp. 154 (D.C. N.Y. 1964), the court made
clear that the fact that admission is charge is irrelevant for purposes of the .F.lrsg

Amendment, reasoning that the public is not entitled to be ingulated from unsolicite
viewpoints or ideologies simply because it pays an admigsion price. . el

Moreover, it has also been held that religious groups may seek donations oz s}e1
religious material without forfeiting their First Amendment rights. In this regard, the
following passage from Murdock v. Commonwealth of Pennsylvania, 319 U.S. 105 (1943),

is appropriate:

act that the religious literature is “sold” by itinerant preachers
'rrat}:ietlr'l e§§a£ “donated” doesgl not transform evangelism into a commercxlaé
enterprise. If it did, then the passing of the collection plate in church wou ¢
make the church service a commercial project. . . 1t should be remembt}re_
that the pamphlets of Thomas Paine were not distributed free of charge. 1t3 is
plain that a religious organization needs funds to remain a going concern. uE
an itinerant evangelist however misguided or intolerant he may be, doesfno
become a mere book agent by selling the Bible or religious tracts to help dedray
his expense or to sustain him. Freedom of speech, freedom of the press, freedom
of religion are available to all, not merely to those who can pay their own way.
[319 US. at 111.]

v. Akers, 400 F.Supp. 987 (D.C. Wy, 1976); Shreveport v, Teague, § So0.2d
GSZ.S ?Ii;? 'fgig). Similarly, the Sug)r%me Court and lower federal courts have consistently
enjoined the enforcement of ordinances prohibiting all solicitation as applied to member}s;
of religious or other organizations entitled to First Amendment protection. See Mm*dpc:k
v. Pennsylvania, supra; Martin v. Struthers, 319 U.S. 141 (1943); Follett v. McCormic »
321 U.S. 573 (1944); Cantwell v. Connect;ri;%ug1 %11(% 2181221%6 (1940); Tate v. Akers, supra;
, City of New Orleans, supra; .L.R. . .
Is%xcl(i)gﬁtvofctl}tz foregoin Supreme%ourt and lower federal court decisions, I am of 3113
opinion that, subject to tghe qualifications hereinafter noted, the members of ISKCall
may distribute literature to, and solicit contributions from, the g]ubhc. and geneg‘ 1y
propagate their religious beliefs on and in the public areas of the Volusia C%unty gxrt,‘l
notwithstanding the fact that rented booths are available or that a general policy agamsd
all types of solicitation has been adopted by the association. This conclusion is in eiccoxj
with opinions rendered on the same issues by the Attorneys General of Pennsy vaﬂla
(Opinion of the Attorney General to The Honorable Raymond J. Kerstetter, %qtlcﬁm er
30, 1976); New Mexico (Opinion of the Attorney General to Mr. Finlay MacGillivray,
August 18, 1976); Arizona (Attorney General Opinion 76-37); and North Carolina (Opinion
of the Attorney General to Mr., Arthur K. Fitzer). See alse Opinion of the Legislative
Counsel of California to The Honorable Pauline Davis, August 13, 1975. i by the First
It should be emphasized at this point, however, that the rights protected by the n{;s,
Amendment are not absolute, and the activities and conduct of ISKCON may the
regulated to the extent necessary to protect legitimate state mterest.s. As noted by the
Supreme Court in Cox v. State of Louisiana, 379 .S, 536, 554 (1956):

e rights of free speech and assembly, while _fupdamental_ in our democratic
'sIglcietj; still do not mean that everyone with opinions or beliefs to expljess_ma:,i
address a group at any public place and ab any time. The constitutiona
guaranty of liberty implies the existence of an organized society maunl;a.mmgf
public order, without which liberty itself would be lost in the excesses o
anarchy.

i 1d that the state may act to prevent disruption or breach of the peace,
g%%%ﬁ?oﬁ?&ﬁi%%aus. 131 (1966); or to protect its progerty for the use to which
it was dedicated, Adderley v. State of Florida, 385 U.S. 39 (1966). See also Hd\;leeg‘ wﬁ\{say%
and Council of Borough of Oradell, 44 L.W. 4643 (1976) Smﬁletpn v. Woo A g. 2
704 (Fla, 1943). Similarly, in Wolin v. Port of New York Authority, supra, the courtld eb
that reasonable regulations covering such activity as distributing pamphlets cfgu fﬁe
promulgated so as to protect a legitimate interest in maintaining a free flow o trg c%
avoiding excessive disruption, and ensuring the convemegce ggdg 4f'novernen 0
passengers and vehicles, Nfore specifically, the court stated at 392 F. :
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In accommodating the interest of protesters and general public, the Port
Authority may set approximate and reasonable limitations on the number of
persons who may engage in such activities at any specific time, the duration of

the activity and the specific places within the building where the rights of
expression may be exercised.

The foregoing constitutional principles, read together with the authority delegated by
the Legislature in s. 616.08, F. 8., empowering fair associations to “perform and carry
out all matters, acts, and business usual or proper in connection with fairs or
expositions,” lead me to conclude that the association may regulate the activities of
ISKCON in the following areas when authorized by law: require the normal admission
price; limit their activities to areas normally open to the public; restrict their activities
to the normal hours of the fair’s operation.

It is further suggested that s. 616,08, F. S., as well as ss. 616,255 and 616.256, F. S,
relating to the powers and duties of the State Fair Authority, be amended so as to clarify
the authority of such fair associations to regulate the activities of ISKCON and other

similar organizations within the strict constitutional limitations, See ISKCON v.
Rochford, 45 L.W. 2347 (N.D. Ill, 1977).

077-26—March 3, 1977

SCHOOLS

INTEREST ON INVESTMENT OF PROCEEDS OF REVENUE BONDS
MAY NOT BE USED TO PAY SCHOQL
BOARD OPERATING DEFICIT

To: Terry MiDavid, Attorney, Columbia County School Board, Lake City

Prepared by: Caroline C. Mueller, Assistant Attorney General, and David Slaughter,
Legal Research Assistant

QUESTION:

Mziy the interest earned on the investment of the proceeds of a revenue
bonil issue in a construction trust fund established by the bond enabling

resolution be used by the school board to meet a deficit in its operating
budgei?

SUMMARY:

Interest earned on the investment of the proceeds of a revenue bond
issue deposited in a construction trust fund established by resolution of
a district school board may not be lawfully used by the school board to
meet a deficit in its operating budget. The proceeds of such revenue bond
issue and interest earned thereon may be used only for the projects and
purposes defined and designated in the enabling statute and enabling
resolution. Any diversion of moneys Jeposited in such trust fund or
accrued interest thereon to any purpose other than those prescribed in
the enabling legislation and bond enabling resolution, or in the bonds or
certificates issued and sold thereunder, is invalid.

Chapter 72-510, Laws of Florida, authorizes the School Board of Columbia County to
institute a capital improvement program for the Columbia County gchool system. The
school board is authorized to acquire, construct, enlarge, improve, furnish, and equip
schools and school buildings and to carry out other purposes appurtenant and incidental
thereto. The board is authorized to issue not exceeding $3,000,000 interest-bearing
revenue certificates to pay for the costs of the capital improvement program. The
principal of and interest on the revenue certificates are payable solely from the share of
all race track funds and jai alai fronton funds accruing to Columbia County under the

54

ANNUAL REPORT OF THE ATTORNEY GENERAL 077-26

provisions of the Constitution of Florida and Chs. 550 and 551, F. S, and allocated by
ol board. . o o
]agﬁzg g;‘f gg}f}xges the cost of acquisition, construction, furnishing, and equipping of the
schools and school buildings to include the cost of acquisition of sites, legal, engineering,
fiscal, and architectural studies, surveys, plans, and designs; the expenses of the lsasuar‘;ce,
authorization, and sale of certificates, including advertisements, notices, and other
proceedings in connection t};?rewith; and tshuc}) c(»it}txﬁrr ggggses as are necessary,
inci appurtenant to the purposes authorize e g
m%ﬁ:nst:}i’ogf bggrd, ursuant to the authority granted by Ch. 72-510, supra, agi)ptqd a
resolution on September 27, 1978, providing for the acquisition, construction, enlarging,
improving, furnishing, and equipping schools and school buildings in the school district
and authorizing the issuance of not exceeding $3,000,000 certificates of indebtedness }tlo
finance a portion of the cost thereof, subject to the terms and conditions set forth ml§ e
resolution. Presumably, the obligations were validated as directed by s. 21 of the enabling
resolution, and the validity of the resolution and the revenue certificates has been put in
T et i i j ticular}
isn 3.C. of the enabling resolution defines the cost of the projects particularly
degcel?itl;gﬁ in%. g.A. of the resoglution in substantially the same terms as the act. S_egtnori
3.A. reserves the right of the school board, in certain circumstances, to allocate additiona!
sums to one of the projects from other projects listed in the resolution and fo allocate
moneys saved on one project to other projects designated in the resolution. Section 4
specifies that the resolution slés}llll lt:ie deemed to be and shall constitute a contract between
board and the bondholders. . .

thgesc‘::t}ilgglw of ctzhe enabling resolution in pertinent part provides that all of the procqedg
derived from the sale of the obligations issued {(except certain amounts to be deposite
in the sinking fund and the reserve account in the sinking fund) be deposited in the
construction trust fund created and established by the resolution and that thg m((in_xeys
deposited therein be used only for the payment of the cost of the project as define 1nbs.
3 of the resolution. Pending such use of the construction fund moneys, they ({nﬁythe
invested in authorized investments in accordance with a schedule to be approve dy e
consulting engineers and/or architects. Any unexpended moneys in the tru?t: fun aftgr
the completion of the projects designated and described in the enabling resolution aréabo
be retained in the construction fund and used for school capital projects as authorized by

. 72-510, supra. , .
Chltrg (?légrilg;; the resolution does not authorize the use of the interest earned on ﬂ;lndsi
in the construction trust fund to meet a deficit in the operating budget of the sc '201
board, to defray operating expenses, or for any purpose other than for the (ciost of caufnt }?
improvement projects specified in Ch. 72-510, supra. Under the language an te({ms 0 de
resolution, any interest earned through the authonzgd investment of the bond procee 3
deposited in the construction trust fund attaches or inures to, and is an addition to and
for the benefit and use of, the construction trust fund and no other fund or purpose %111‘
may be used only for the purposes designated in s. 15 of the enabling resolution. The
resolution does not in terms authorize any other use of such increments of interest, nor
does it in any manner provide for the flow of such increments out of the coustruction
trust fund or for the transfer thereof to any other fund or account, 2510

The revenue bonds or certificates that were issued and sold under Ch. 72-610, suprcé,
and the enabling resolution constitute a contract between the school board and the lzgna
or certificate holders (see s. 4 of the resolution) that vannot be amended or mod;fe
without the written consent of two-thirds of the bondholders (see s. 19 of the resgllutmn).
The contract cannot otherwise be impaired by the district school hoard or the Legis ‘?tutlﬁa.
See s, 10, Art. I, United States Constitution; s. 10, Art. 1, State Const. Any action t¥ de
district school board or the Legislature to divert any part of the construc%c;n trélig gnt ,
including any increments of interest accruing to and for the benefit of such zﬁs unbfi 0
any use or purpose other than those designated in Ch. 72-510, supra, and in M? ean nl%
resolution is invalid, See AGO’s 067-41, 072-171, 071-300, 074-329, and 075-92; Miami aré .
& Trust Co. v. Board of Public Instruction of Broward County, 80 So. 30'%{1?1?.9 ggl 1)1’;
Oven v. Ausley, 143 So. 588 (Fla. 1932); and Bigham v. State, 156 So. 246d( fa. ).h,
is a violation of an elemental principle in the administration of publie fun sf ordone “Eho
is charged with the trust of their proper expenditure not to apply thosc’a7 . uxf?ls tlo97le'
purposes for which they are raised. Dickinson v. Stone, 251 So.2d 268, 21 3 1(933" 9 )
Supreme Forest Woodmen Circle v, Hobe Sound Co,, 189 So. 249,12509(41?0 ;1 ); Oven
v. Ausley, supra, at p. 589; Taylor v. Williams, 196 So. 214, 217 (Fla. 1940},
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I conclude that no part of the construction trust fund in question, including any interest
accruing to and for the use and benefit of the trust fund, may lawfully be used to meet
a deficit in the school board's operating budget. Any diversion of such trust funds or the
acerued interest thereon to any purpose other than those prescribed in Ch. 72-510, supra,

and lt}zie enabling resolution, or in the bonds or certificates issued and sold thereunder, is
invalid.

077-27—March 3, 1977
MUNICIPALITIES

LEASE OF PUBLIC PROPERTY TO NONPROFIT, QUASI-PUBLIC
CORPORATION TO CARRY OUT PUBLIC PURPOSE

To: Roger G. Saberson, City Attorney, Delray Beach

Prepared by: Patricia R. Gleason, Assistant Attorney General, and Joslyn Wilson, Legal
Research Assistant

QUESTIONS:

1. Does the proposed lease arrangement in which the City of Delray
Beach proposes to lease a portion of municipally owned property,
currently utilized as a park, to the Delray Beach Sickle Cell Fund, a
private nongroﬁt corporation, violate s. 10, Art. VII of the Florida
Constitution?

2. Would such a lease be valid if the city were given an absolute right
to cancel the lease or the city council reserved the right to approve on a

continuing basis the nature and extent of the programs to be carried out
by the fund?

SUMMARY:

The City of Delray Beach has both general statutory authority and
specific authority in its ordinances to lease a portion of municipal realty
currently being utilized as a park to the Delray Beach Sickle Cell Fund,
a nonprofit quasi-public corporation, provided the governing bLody
determines the lease to be in the best interest of the city and the
Foverning provisions of existing ordinances of the city relating to the
easing of city property are complied with. Such lease arrangement
would not constitute the employment of public funds or properiy or the

ledging of public credit for private purposes in violation of the Florida
onstitution. -

As your questions are interrelated, they will be answered together.

According to your letter, the City of Delray Beach proposes to lease a portion of
municipal real property, currently being utilized as a park, to the Delray Beach Sickle
Cell Fund, a private nonprofit corporation. The fund proposes to construct a building on
the property at its expense which, upon completion, would belong to the city. The city
would then execute a 99-year lease of the property and the building constructed thereon
to the fund. The facility would be used primarilg for counseling, educational, and testing
programs related to sickle cell disease, and such services furnished to the public by the
fund would be available at no charge to all citizens of Delray Beach and the surrounding
communities as well as to persons in the unincorporated areas of the county. It is my
understanding that neither the lease nor the leasehold would be hypothecated 1n any way
to fund the costs of construction or to secure any construction loan, nor would there be
any enforceable lien on the properly resulting from the proposed lease agreement or the
progqsed construction or any future improvements on the property.

This opinion is conditioned and predicated on the above-stated factual circumstances
and other facts hereinafter recited. Section 10, Art. VII, State Const., prohibits the state;
a county, municipality, a special district; or any agency thereof from lending or using its
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i ower or credit to aid any private corporation, association, partnership, or person.
’tléili{énpga?ameters of this constitutional provision have frequently been litigated within the
state. The Florida Supreme Court has stated on several occasions that the purpose of this
provision is “to protect public funds and resources from being exploited in assisting or
promoting private ventures when the public would be at most incidentally benefited.
Bannon v. Port of Palm Beach District, 246 So.2d 737, 741 (Fla. 1971). Cf. State v. Town
of North Miami, 59 So.2d 779 (Fla. 1952); Bailey v. City of Tampa, 111 So. 119 (Fla. 1926).
However, when a public purpose is involved, the courts have recognized that a
municipality may accomplish this purpose through the medium of a nonprofit quasi-
public corporation. See, generally, Burton v. Dade County, 166 So.2d 445 (Fla. 1964);
Raney v. City of Lakeland, 88 So.2d 148 (Fla. 1956). Thus, the apghcablhty of the
constitutional prohibitions contained in s. 10, Art. VII, State Const., to the proposed lease
agreement is dependent in part on whether a valid public purpose is involved. While the
presence of a public purpose is ultimately a factual determination which must be made
by the Legislature or judiciary, various standards can be agphed to make an initial
determination. In O'Neill v. Burns, 198 So.2d 1, 4 (Fla. 1967), the Florida Supreme Court
stated that there “must be some clearly identified and concrete %ubhc purpose as the
primary objective and a reasonable expectation that such purpose will be
accomplishecg .. . to justify the loan ... [of] property to a nongovernmental entity
such as a nonprofit corporation.” Cf AGO’s 075-71 and 071-241. In an earlier case, Burton
v. Dade County, 166 So.2d 445 (Fla. 1964), the court sustained a county plan to construct
a planetarium on county-owred property. Under the plan, the planetarium would be
operated by a nonprofit corporation, Although admission fees would be collected, all
expenses of operation would be paid from the proceeds, and no part of the money would
inure to the corporation. The court considered the corporation quasi-public in nature and

“held that the “fact that the county will use the services of a voluntary nonprofit quasi-
public organization in handling operating details does not destroy the public nature of
the facility.” Id. at 448. . . .
From ygur letter it appears that the Sickle Cell Fund may well qualify as a quasi-public
organization—it is nonprofit, voluntary, open to the public. and dedicated to a valid
u%lic interest, i.e, public health. Additionally, the grograms provided by the fund would
e available to qll members of the community without charge, not merely restricted to
members of the fund. In light of other judicial decisions which have sustained municipal
actions as serving a valid public purpose, it appears that the proposed programs would
qualify as serving a valid public purpose. Moreoyer, the benefits to be derived by the
ublic from these programs appear to be substantial. Cf Burton, supra; Raney v. City of
akeland, 88 So0.2d 148 (Fla. 1956) (horticultural library); Sta_te\ v. City of Miami, 72 So.2d
655 (Fla. 1954) (storage for Orange Bowl parade paraphernalia), State ex rel. Barnett Nat.
Bank of Deland v. Thursby, 150 So. 252 (Fla. 1933) (county fair); Overman v. State Board
of Control, 62 So.2d 696 (¥la. 1952) (stt)ldent dormitories); State v. City of Tampa, 146
So.2d 100 (Fla. 1962) (convention center). . ) .

The prin(ciples set)f(()rth by the Florida Supreme Court in O'Neill, supra, also mgludg a
requirement that “some control [be] retained by the public authority to avoid frustration
of the public purpose.” 198 So.2d at 4, What constitutes sufficient control is not, however,
set out in the opinjon and apparently must be determined on a case-by-case basis. In
Burton, s: 5ra, the court found that as “the planetarium will remain a public facility in
every respect and will be operated for the public benefit, subject always to the ultimate
control of the county commissioners” (166 So.2d at 448; emphasis supplied), the
constitutional prohibitions of s. 10, Art, VII, were avoided. In Raney, supra, the city
retained the right to cancel the lease upon breach of any of its covenants, In your letter,
you ask whether the lease, if not otherwise valid, would be validated by two additional
provisions which specify that the city has the absolute n%ht to cancel the lease iz:md to
approve on a continuing basis the programs carried on by the fund. The presence o theslg
provisions in the proposed lease appear to satisfy the requirement of municipal “control
which the O°Neill court set forth, Thus, it appears advisable to include such provisions
in the proposed lease arrangement to avoid any potential conflict with t:,he‘ standards
enunciated by the courts. The lease should also contain provisions pro_tec,tlpg the les}slor
with public lability insurance, protecting the city against any mechanics’ liens or titl; er
liens of any nature, and covenants against assignment and subletting, as well as
cancellation and reversion provisions. e

For such a lease to be pvalid, however, the municipality must have the statutory
authority to lease municipal property. From your letter, it appears that the pro %;tyfls
presently being used as a park, although it has never been dedicated to the public for
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such use. Municipalities were formerly empowered by the Legislature to discontinue or
divert the use of public parks under s, 167.09(1), F. S. 1971, which provided in part:

. . said city or town council or commission may alter, widen, fill in, grade,
pave, change, or divert the use of all or any part thereof or discontinue any
public park, public square, street, avenue, highway, or any other way which has
heretofore been or shall hereafter be laid out, either by cities or persons,
natural or artificial, fixed or established in any manner whatsoever,

Chapter 167, F. S. 1971, was repealed in 1973, by the Municipal Home Rule Powers Act,
Ch. 73-129, Laws of Florida (Ch. 166, F. S.). Under 5. 5 of the act (now s. 166.042[1)), the
repeal of certain chapters of the Florida Statutes, including Ch. 167, by Ch, 166 “shall
not be interpreted to limit or restrict the powers of municipal officials.” Chapter 167,
although repealed, is still viable as a grant of municixal power under Ch, 73-129, supra.
Penn v. Pensacola-Escambia Governmental Center Authority, 311 So0.2d 97, 101 (Fla.
1975). Moreover, the act states that it is the legislative intent that

. . . municipalities . . , continue to exercise all powers heretofore conferred on
municipalities by the chapters enumerated above, but shall hereafter exercise
those powers at their own discretion, subject only to the terms arnd conditions
which they choose to pregecribe,

Under the former Charter of the City of Delray Beach, s. 7(3), Ch. 25786, 1949, Laws

of Florida, the city was empowered to “pave, ... close, vacate, discontinue,
e});:tend . .. parks . .. or any part thereof . . . .” The charter also expressly provided
that:

.. .any property, real or personal, acquired by the city may be used,
maintained, sold, exchanged or leased whenever the city council shall
determine that it is to the best interests of the city to do go. . . . [s. 7(2), Ch.
25786, 1949, Laws of Florida, as amended by Ch. 27509, 1951, and Ch. 59-1222,
Laws of Florida; emphasis supplied.]

Paragraph (d) of s. 7(2) provides that certain conditions must be met prior to the city's
leasing municipal real property.

. .+ [Plublic notice shall be given, which notice shall state the terms of such
proposed lease, the date, hour and place where the city council shall consider
any objections to such proposed lease, and sghall also consider any further
competitive bids for such real property being leased.

These former charter provisions were converted into city ordinances, subject to
modification or repeal, by s, 166.021(5), F. 8. In 1976 the city adopted a home rule
charter. Section 1.02, Art. I of the new charter provides that all former charter provisions
are continued as ordinances. Another section of the new charter, s. 1.02, Art. I, provides
the broad basis for the exercise of municipal authority.

The City of Delray Beach shall have governmental, corporate and proprietary
powers to enable it to conduct municipal functions and render munieipal

services, and may exercise any power for municipal purposes except as
otherwise provided by law.

Thus, the city initially appears to have the statutory authority to lease the municipal
property, provided the ¢ity council determines that the lease is in “the best interest of
the city” and the provisions of s. 7(2)(d) Ch. 25788, 1949, Laws of Florida, as amended by
Ch. 27609, 1951, and Ch. 59-1222, Laws of Florida, are met,

An additional problem arises since the property in question is already being used for
a valid public Purpose. While the city appears to have statutory authority to divert the
use of a park (sees. 167.09, F. 5. 1971; 5. 166.042, F. S,; s. 7(8), Ch. 25786, 1949, Laws of
Florida, supra), many cases permitting the lease of public property to a private nonprofit
corporation involved property which was not currently being used for a governmental
purpose. For example, in Raney, supra, the lease specifically recited that the property
was not currently needed by the city. Cf,, 63 C.J.8, Municipal Corporations s, 964, (1950}
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brought to my attention. I, therefore, conclude that, provided that the city council
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the ordinances of the City of Delray Beach.

077-286—March 22, 1977
COASTAL ZONE MANAGEMENT

OR’S AUTHORITY TO DESIGNATE AGENCY TO
ADMII\?I%¥§§%RANTS AND IMPLEMENT MANAGEMENT PROGRAM

To: Reubin O'D. Ashew, Governor, Tallahassee
Prepared by: Ross A. McVoy, Assistant Attorney General

QUESTION:

limit
duties of the Department of Natural Resources
thlg%;ggrztg:uc{ioszetion conferred upon the Governor by federal lagvfg;
designate a single agency io receive and administer grants recelve
implementing a coastal zone management program

SUMMARY:

i i to designate a
+al discretion, under 16 U.S.C. 1455(c)(B), t:
sit%lige?gz%é;*a to receive’ and administer grants to ignpteréleélt t?lx;
appropriate Coastal Zone Management Profraly 190, cec” under s.
i ¢ Depar SOUT!
g%ﬁ%é?{ig{g)du}geg.,obecause %)here is no express 1eglslaftwe . :tnctlug)tr‘
authority to the Department of Natural Resources to perform
and none should be implied.

ion i i i irnate a single agency to
westion is that your discretion fo designa
reze};sreagivéegdt&i}r’g&rerq grants to implement an approved Coam}f%@n& r%aﬁiggﬁ?ég
Program is not limited by the statutory duties of the Department of Na

i ( F. 5. m i
ex%i%s§%§1;ﬁ§é %73{2%91’1):%&&211 Teorganization Act of 1875” (Ch. 76-22, Laws of Florida)

was enacted:
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. . . to promote the efficient, effective, and economical operation of certain
environmental agencies by centralizing authority over, and pinpointing
responsibility for the management of, the environment...and by
consolidating compatible administrative, planning, permitting, enforcement,
and operational activities. [Section 403.802, F. S. (s. 2, Ch. 7522, supra);
emphasis supplied,]

Section 20.25(7), F. S. (s. 18, Ch. 75-22, supra), abolished the Coastal Coordinating
Council, created by s« 370.0211, F. S, and reassigned its powers, duties, staff, and
fﬁmctions to the Division of Resource Management of the Department of Natural

esources.

Section 370.02(8)(g), F. S. (s. 13(8), Ch. 75-22, supra), provides in pertinent part:

The Division of Resource Management shall . . . develop plans and carry out
the programs of ceastal zone management, utilizing interagency cooperation
and agreements to insure the participation of other state and local agencies
involved in coastal zone management. (Emphasis supplied.)

The language of s, 370.02(3)(g), supra, must be compared with that of s, 370.0211, supra,
in determining legislative intent. The Coastal Coordinating Council was created within
the Department of Natural Resources only as an advisory body, Section 370.0211(1)
referenced s. 20.03(7), F, S., which defines “Council” as:

. . . an advisory body appointed to function on a continuing basis for the study
of the problems arising in a specified functional or program area of state
government and the recommendation of solutions and policy alternatives.

The most substantial duty exercised by the council was to *. . . develop a comprehensive
state plan for the protection, development, and zoning of the coastal zone, making
maximum use of any federal funding for this purpose. . . .” Section 370.0211(4). Other
duties of the council included coastal zone research, review, upon :equest, of pertinent
coastal zone activities, and coordination of those activities among various governmental
levels; services requested by irterested agencies; and employment of personnel to carry
out these duties. Section 370.0211(4)(a)-(g).

The broadly worded language of s. 370.02(3)(g), supre, and the effect of s. 20.25(7),
supra, represent an expansion of the coastal planning and management duties of the
Department of Natural Resources compared to its duties during the council’s existence.
Consistent with the legislative declaration of policy in Ch. 75-22, supra, to *. . . [pinpoint)
responsibility for management of the environment. . .”, the division was required to
“, . . develop plans and carrv out the programs of coastal zone management . . ..”
Section 870.02(3)(g). (Emphasis supplied.)

Pursuant to the authority of s, 1%, Ch. 75-22, supra, the Bureau of Coastal Zone
Management was established within the division an(f is presently developing Florida’s
Coastal Zone Management Program. Accordingly, it is evident that the Eegis]ature
pinpointed the Division of Resource Management, Department of Natural Resources, to
carry out the programs of coastal zone management, which necessarily include
implementation of an approved Coastal Zone Management Program utilizing interagency
agreements, cooperation, and participation as authorized.by s. 370.02(38)(g), supra.

However, in my opinion, the legislative grant of authority and responsibility to the
Department of Natural Resources to carry out the programs of coastal zone management
was not intended nor should it be construed to exclude other agencies from undertaking
substantial roles in coastal zone management.

Considering the language is s. 370.02(3)(g), supra, in light of a comparison between 15
CF.R. 92322 and 923.23, it is evident that, although the Division of Resource
Management, Departmenrt of Natural Resources, has been delegated authority to
implement the coastal zone management programs, there is no express delegation in s.
370.02(3)(g) regarding the receipt and administration of grants to fund. the
implementation of the program. It is my opinion that, absent such express legislative
authority, none should be implied.

15 C.F.R. 923.22 requires “. ,. an organized and unified program ...” with a
. . clear point of responsibility for the program, although program implementation
may be undertaken by several state entities.” (Emphasis supplied.) This regulation
further *. .. envisions the creation of a coastal zone management entity that has

t
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i - Jotive and/or executive authority to implement . . . the Act.” (LEmph{asis
:Segﬁzg?) lleg lél%tg)e 923.22 also provides that the Secretary of Commerce m st find Ehat
onL)1 have certified that the coastal zone management entity has adequate a}lthorxtj to
implement an approved program. 15 C.F.R. 923.22 provides in pertinent part:

agement program must contain a certification by the Governor
of th[:ar }é%]alge)ac?r %xis desilg)na%gd legal officer that the State has established its
organizational structure to implement the management program.

R. 92893, “Designation of a single agency,” is closely rqlated to, but
dislt5in§1.1?;}1111ble from’, 15 CFgﬁ 923,22, The purpose of 15 C.F.R. 923.23 is *, i simply to
identify a single agency which will be fiscally and programmatlcallx rﬁspoizlsz ble for hed)
the grants . . . to implement the approved management program. (Emphasis supplied.
Thus, these regulations distinguish a program-implementing entity from an agen(l:y
recei(ring and ag};}inistering grants to implement the program. The reg‘ulat;l};nﬁ.1 expcfess %
recognize such functions may be lodged 1n more than one agency, althoug! ey do no
preclude one authority responsible for both functicns.

077-29—March 23, 1977
INDIAN RESERVATIONS

LITY OF STATE AND LOCAL LAWS TO PERSONS
AFPLICABL AND PROPERTY THEREON

To: David J. Lehman, Representative, 97th Distrizt, Hollywood
Prepared by: J. Kendrick Tucker, Assistant Attorney General

QUESTION:

i i i licable
tate and local police power regulations and ordinances applicab
toAflfdsiane'?rust Resgrvation lands gm Broward County and activities

thereon by non-Indians?

SUMMARY:

iv. state and local regulations and taxation are applicable to
no?:?:é‘?a{n); ;nd non-Indian pr%perty located on Indian reservations s%
long as Indians, Indian activities or affairs, or Indian property is not
unduly burdened, or tribal self- overnment t:rustrated, and so long as d;xo
prohibited by federal law. Local zoning ordinances ap_phcable to ﬁpb.tag
Iands, leased to non-Indians, would appear to constitute a pro 1{1 e
burden on Indian property, while local ordinances and regulal 1(‘)1]n(s1
essentially applicable only to non-Indians or non-Indian p.ro_plerlty f\fvo
not. The State of Florida has assumed jurisdiction over crimiual o f.nses
committed by or against Indians or other persons en Indian reserﬁ dxions,
and has assumed jurisdiction over civil causes of action between 'tﬁps
or other persons, or to which Indjans or others are parties, arising wxf llln
Indian reservations, and the civil and criminal .laws.of Florida are fully
effective and to be enforced on Indian reservations in the saxpfhx?agnexi
as elsewhere throughout the state so long as not in conflict w1li ﬁl era
law. Local ordinances or regulations are not generally aplzi cg e or
enforceable with respect to Indians or Indian reservation lands because
s. 285.16, F. S,, does not grant such authorization.

i istincti tion of non-
1t is necessary to draw a firm distinction between state and local regula f
Indiags axclfi non}IIndian property located on Indian reservation lands mtlé regﬁfthoﬁ l;)f
Indians or Indian property located on 1res_erv€1t1<2ns.q "}‘blgzr‘?.h%h Slgggg?se M?iurnon?lsndiag
recognized the assertion of state soversignty to subject nOn-2RAIaLs S (
Propge?‘ty located on Indian reservations to redgtﬂatlon and taxation so long as Indians,
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Indian activities or affairs, or Indian property is not unduly burdened or tribal self-
government not frustrated, and so long as not prohibited by federal law, See Utah &
Northern Railway v, Fisher, 116 U.S. 28 (1885), wherein the lands and railroad of the
Utah & Northern Railway Company were held to be subject to territorial taxation
notwithstanding the fact that they were located and operated on Indian reservation
territory; Thomas v. Gay, 169 U.S. 264 (1898), wherein cattle owned by non-Indians and
being grazed by lease on Indian reservation lands were held to be subject to territorial
taxation; Moe v. Salish & Kootenai Tribes, 48 L.Ed.2d 96 (1976), wherein a state statute
requiring an Indian retailer to collect and remit to the state a cigarette sales tax imposed
on non-Indian purchasers was upheld because the minimal burden on the Indian dealer
was necessary to avoid the likelihood the non-Indian purchaser would avoid payment of
the tax and such burden did not frustrate tribal self-government or run afoul of any
congressional enactment dealing with the affairs of reservation Indians; and United
States v. McBratney, 104 U.S. 621 (1881), wherein the court held that the state courts of
Colorado had jurisdiction to prosecute a murder of one non-Indian by another committed
on an Indian reservation located within that state, See also, Santa Rosa Band of Indians
v. Kings County, 532 F.2d 655 (8th Cir. 1975), note 2, p. 658, app. pending, U.S. Sup. Ct,;
%GAm. Jur.2d Indians s. 66, p. 869; 42 CJ.S. Indians s. 72, pp. 781-782; and AGO 062-
(1&3% )stated by the Supreme Court in Surplus Trading Co. v. Cook, 281 U.S. 647, 651

A typical illustration is found in the usual Indian reservation set apart within
a state as a place where the United States may care for its Indian wards and
lead them into habits and ways of civilized life, Such reservations are part of
the state within which they lie and her laws, civil and criminal, have the same
force therein as elsewhere within her limits, save that they can have only
restricted application to the Indian wards.

‘Whether a particular local ordinance applicable to non-Indians or non-Indian property
unlawfully impacts on Indians or Indian property is in part a question of fact. Since I do
not have the factual circumastances of the application of the local ordinances, I cannot in
detail respond to your inquiry. However, it seems clear that local zoning ordinances,
restricting the uses of Indian lands even though leased to non-Indians, would probably
constitute an unlawful burden on Indian activities and property, unless permitted by
federal law, On the other hand, local ordinances or regulations essentially applicable only
to non-Indians or non-Indian property probably would not constitute such a burden.

With respect to the application of statelaws on Indians or Indian property, “[t]he policy
of leaving Indians free from state jurisdiction and control is deeply rooted in the Nation's
history.” Rice v. Olson, 324 U,S, 786, 789 (1945). Congress has acted consistently upon the
assumption that the states have no power to regulate the affairs of Indigns on a
reservation, Williams v. Lee, 358 U.S. 217 (1959), and therefore “State laws éenerally are
not applicable to tribal Indians or an Indian reservation except where Congress has
expressly provided that State laws shall apply.” McClanahan v. Arizona Tax Commission,
411 U.S. 164, 170-171 (1973). See also, Bryan v. Itasca County, 48 L.Ed.2d 710 (1976).

Congress has previously authorized states to assume certain civil and criminal
jurisdiction by affirmative state legislative action, Section 7 of 67 Statute 588 (P.L. 280 of
the 83rd Congress, First Session, Aug. 15, 1953) states:

The consent of the United States is hereby given to any other State not
having jurisdiction with respect to criminal offenses or civil causes of action, or
with respect to both, as provided for in this Act, to assume jurisdietion at such
time and in such manner as the people of the State shall, by affirmative
legislative action, obligate and bind the State to assumption thereof.

Pursuant to s. 7, supra, the Florida Legislature in 1961 enacted s. 285.16, F, S., which
assumed state jurisdiction over criminal offenses and civil causes of action and provided
for the enforcement of the civil and criminal laws of Florida on Indian reservations. See
also s. 285.061(4), F. S. Section 285.16 provides as follows:

(1) The state of Florida hereby assumes jurisdiction over criminal offenses
committed by or against Indians or other persons within Indian reservations
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ivi i i ther persons or to which
civil causes of actions between Indians or of ]
?Qgi;):: !;)r xot;her persons are glarltles rlslfng% fvlt_}ém iggll:lmoﬁfﬁgvi?lmﬁl Indian
civil and criminal laws o orica gha
regi)rve;rtkiloens in this state and shall be enforced in the same manner as

elsewhere throughout the state.

3. in 1968, such repeal did
ess repealed s. 7 of the act of August 15, 1953, in X 0
oo o on made i o ppe. 20 UG 190, By sy
retrocession by the Klorida Legislature to i o ed St e by or e{gainst s 1323,
the Jaws of the State of Florida governvcr}mma Od etx}llsé s committed by or 48810 Florida
or other persons within Indian resery ations, and t o civil laws of the Siae piminal or
o sn such reservations as they do elsewhere in Florida, :
s dp ot o wifdere o, Ser NGO U AL g
L fnd o e ariminal 1 ida” as t i 285.18, supra, so as to allow
*eivi {minal laws of Florida’ as used in s. .16, supra, :
?}:{gifvez?erggéhagsez?r;gervation Indians1 ordregerya;ll%n prgfp%rlg‘igv;tt};u};eae r?f%x;tggglgg
. .16 requires the civil and criminal laws '
%gg;];g‘r%sag?f;ﬁ%nzsséals elisgwhere throughout the State.’ Since local ordinances are not

applizable throughout the state, T do not believe they are included within the assumption

of jurisdiction contained in s, 285.16, which is limited to civil and criminal laws of

statewide application. Cf, Santa Rosa Band of Indians v. Kings County, supra, pp. 659-
"R4,

077-30—~March 28, 1877
CONSTITUTIONAL LAW

E MAY NOT GIVE PUBLIC SERVICE COMMISSION
o O AMTRAK WHICH CONFLICT WITH FEDERAL LAWS

To: John Vogt, Chairman, Senate Commitiee on Economic, Community and Consumer
Affairs, Tallahassee

Prepared by: William C. Sherrill, Jr., Assistant Atlorney General, and J. Elisabeth
Middlebrooks, Legal Research Assistant

QUESTION:

i i i tablished the

jonal Railroad Service Act of 1970, which es

N&g?:z;{lg{g?::g:i Passenger tgoipor:flogoéﬁggftg%), Bsu?vfisggew%tﬂg

law so as to render unconstitutional p L S.B. 8 which woue
i blic Service Commission to require railroa

?: gﬁnlzif ttl!:: ur;lé oil“ctheir tracks for other passenger service at reasonable

compensation?

SUMMARY:

. P ssion to
ich authorizes the Public Service Commission
reztﬁll"g i:glrgﬁissi’n%}ll;gida to permit the use of their tracl;s and faﬂcllmgz
for other passenger service at reasonable cpmp}fnsi?tltgnx,larvﬁa 14 be
tmconstifutional to the extent that It sonlicis WUk ® i e National
rvi 1970. Proposed S5.B. . :
%2511'3:5\80;:35% Act of 1870 in that it wguld empower thegubhc ast?;xut:g
Commission to require the National R Iroad Passenger Orpg:vice
permit the use of its tracks and facilities for other passenger s .

Proposed S.B. 8, which is being considered by the Senate Coxgnﬁttee on Economic,
Community and Consumer Affairs, amends s. 350.12, F. 5, to read:

350.12 Duties and powers of commissioners.—
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* * * * *

(2) And they shall have power:

* * * * *

(o) To require railroads and railroad companies to permit the use of their
tracks and other facilities for passenger service by the state, other governmental
entities, or privately owned transportation companies at a reasonable and just
compensation. (Emphasis supplied.)

The question presented is what effect the Rail Passenger Service Act of 1970 has on
the bill. In the Rail Passenger Service Act, Congress established the National Railroad
Passenger Corporation with the purpose of developing the potential of modern rail
service in meeting the nation’s Intercity passenger transportation requirements. 45
US.C. s. 541, The corporation’s powers are set forth in 45 U.S.C. s. 545 as follows:

(a) The Corporation is authorized to own, manage, operate, or contract for
the operation of intercity trains operated for the purpose of providing modern,
efficient, intercity transportation of passengers and to carry mail and express
on such trains; to conduct research and development related to its mission; and
to acquire by construction, purchase, or gift, or to contract for the use of,
physical facilities, equipment, and devices necessary to rail passenger
operations. The Corporation shall, consistent with prudent management of the
affairs of the Corporation, rely upon railroads to provide the employees
necessary to the operation and maintenance of its passenger trains and to the
performance of all services and work incidental thereto, to the extent the
railroads are able to provide such employees and services in an economic and
efficient manner. Insofar as practicable, the Corporation shall directly operate
and control all aspects of its rail passenger service. To carry out its functions
and purposes, the Corporation shall have the usual powers conferred upon a
stock corporation by the District of Columbia Business Corporation Act.

The act also contains a provision, 45 U.S.C. s. 546(c), which states:

The Corporation shall not be subject to any State or other law pertaining to the
transgortation of passengers by railroad as if relates to rates, routes, or service.
(Emphasis supplied.)

The act further provides in 45 U.8.C. s. 561(c);

No railroad or any other person may, without the consent of the corporation,
conduct intercity rail passenger service over any route over which the
Corporation is performing scheduled intercity rail passenger service pursuant
to a contract under this section.

In view of these provisions, it is clear that, as drafted, S.B. 8 is in direct conflict with
the Rail Passenger Service Act, to the extent that the bill affects rates, routes, and service
of railroad passenger transportation within the authority of the corporation. The

upremacy Clause of the United States Constitution requires this interpretation, as state

Corporation to permit the use of its tracks and facilities for other passenger service

without violating 45 U.S.C. s. 546(c) and s, 561(c). The act, however, provides a
mechanism by which states can reguest additional rail passenger service of the

losses incurred through such service, 45 U.S.C. s. 546(h).

The act does not seem to preclude all rail passenger service by the state or other
privately owned transportation companies. The state might be able to provide rail
passenger service as long as this service does not interfere with the service provided by
the National Railroad Passenger Corporation. See informal Attorney General’s letter to
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i nes, dated November 5, 1976. The state may provide rail passenger
Sei‘%rigze;l&:?}’guggs where the corporation has not establlshgd a schedgled serv1%e, but a
problem may arise if the corporation should begin to provide a 'serv1ce~ov§r the sfatmhe
route. The state may also provide rail passenger service not thhntxt.the aut ,gmty of the
corporation such as a commuter service, which jr not copsxdered intercity s%rvxcﬁfi1 as
defined by the act. “Intercity” service is defined as all rail passenger service other than
“commuter and other shorthaul service in metropolitan or suburban aregsé‘. .1.972)
U.S.C. s. 502(5). See In re Penn Central Transportation Co., 457 F.2d 381 (3rd Cir. 972).
The state may not, however, conduct intercity rail passenger service over any reute oﬁ
which the corporation is coréduct‘sig%(a) service, unless the corporation consents to suc

i te. 45 U.S.C. s. c). . .
serT‘illgiekf)g’rg,letiza State Public Service Qommisglon may be authorized to {‘egulatg
intrastate rail passenger service when not in ceaflict with federal authority %s e}égge(stie
in the National Railroad Service Act, Atlantic Coast Line R. Co. v, State, 143l 0. X aé
1932). The National Railroad Passenger Corporation is not a govgarnment}:li elzgency% t}‘f
is a private corporation organized under federal law, and is subject to t ef laws o g e
state in which it is located, if such laws do not interfere with the purpose oslstss g‘resa ion
or destroy its efficiency. National Railroad Passenger Corporation v. Miller, F lépt]:‘)
1821 (D. Kan. 1973), aff'd, 414 U.S. 948 (1973). But the question remains as to \ivRa ‘Is a 3
or privately provided rail passenger service would interfere with the Nationa 3 ai road
Passenger Corporation. This issue would have to be decided on a case-by-case basis an
cannot be determined in this opinion.

077-31—March 28, 1977
DUAL OFFICEHOLDING

OF COMMUNITY COLLEGE COMPTROLLER AND
POSITIOI\IS%‘ATE LEGISLATOR NOT INCOMPATIBLE

To: Curtis A. Golden, State Attorney, Pensacola
Prepared by: Patricia R. Gleason, Assistant Attorney General
QUESTIONS:

visions of s. 5(a), Art. II, State Const,, or s. 110.092(4)(a),
F.LS.,D;régfbﬁroallilggmtroller for a lea’mr‘;mmty college district from
ing simuitaneously as a state legislator? L
Seg.vm\%’o:;lr(liusaige:omgtroller have to resign his position in order to run
for the office of state legislator?

SUMMARY:

roller of a community college is an employee of a community
co’ﬁlégec or(‘ililzltrict board of {rustees; hence, the dual oﬂ%cc:lnoldmg
prohibition of s. 5(a), Art. II, State Const., does not preclude s:luc.
comptroller from serving simultaneously as a state leglslatgr, nﬁrl d;)es
such simultaneous service violate the public policy rule agamstt oll ng
two incompatible offices or positions. A community college comptro e;' hlS
not a state employee within the Career Service System; hence, (;‘
provisions of s. 110.092(4)(a), F. S., which restrict the political ac_:?vxtxﬁs [
state employees are inapplicable to an employee of a communi 3{ c'? le:’ge
district board of trustees. Section 104.31(1), F. S., does not oper?.t ;: 0 har
such employee from running for or holding legislative office, althoug 'ta
rule or regulation of the State Board of Education or local _co.;nmtém 131'
college district board of trustees may prohibit such activi y.f ;lact
comptroller is not required to resign to run for the office (})1 lsdj e
legislator, because s. 99.012, F. S., includes only those persons holding
offices within its terms.
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AS TO QUESTION 1:

Section 5(a), Art. I, State Const., provides in pertinent part that “[n]o person shall hold
at the same time more than one office under the government of the State and the counties
and municipalities therein . . . ." A legislator is clearly a state officer within the purview
of the foregoing constituticnal provision. See In re Advisory Opinion to the Governor, 79
So. 874 (Fla. 1918). Although you note in your letter that the comptroller would serve in
such capacity only when not “sitting” as a legislator, this factor is not relevant for
purposes of the foregoing constitutional provision, Clearly, a legislator is an officer within
the meaning of s. 5(a), Art. II, for the duration of his term of office; therefore, the
important consideration is whether the position of comptroller of a community college is
also an “office” or whether such position is merely “empioyment” which is not within the
scope of the constitutional prohibition. See AGQ’s 069-3, 071-209, and 074-73; and cf.
Advisory Opinion to the Governor, 132 So.2d 1 (Fla. 1961). The State Constitution does
not define “office” or “officers,” but, as interpreted by the Florida Supreme Court,

The term “office” implies a delegation of a portion of the sovereign power to,
and the possession of it by, the person filling the office, while an employment
does not comprehend a delegation of any part of the sovereign authority. The
term office embraces the idea of tenure, duration, and duties in exercising some
portion of the sovereign power, conferred or defined by law and not by contract.
[State v. Sheats, 83 So. 508 (1919).]

Previous opinions of this office have indicated that the statutory descriptions of the
respective positions involved are important factors in determining whether or not such
positions constitute “offices” or “employment.” See AGO 071-263, holding that an
agsistant state attorney is not an officer for purposes of s. 5(a), Art. II, supra; and AGO
069-5, holding that an assistant public defender is not a governmental officer, Compare:
In re Advisory Opinion to the Govarnor, 113 So. 913 (Fla. 1927), holding that a legislator
could not be appointed to the office ~sf State Motor Vehicle Commissioner, or to the office
of “special assistant to the Attorney General,” because the statute providing for such
positions clearly conferred upon the incumbents *. .. governmental authority and
functions with a term of office and duties prescribed by law.”

In this regard, I find no statute which invests community college comptrollers with any
official powers whatsoever. To the contrary, s. 230.759, F. S,, states:

Employment of all personnel in each community college shall be upon
recommendation of the president, subject to rejection for cause by the board of
trustees and subject to the rules and regulations of the state board relative to
certification, tenure, leaves of absence of all types, including sabbaticals,
remuneration, and such other conditions of employment as the Division of
Community Colleges deems necessary and proper; and to policies of the board
of trustees not inconsistent with law.

Moreover, it has been held that members of community college boards of trustees are not
officers within the meaning of s. 5(a), Art. I, supre, as such persons are officers of a
?)'%CEI district rather than of the state, county, or municipality. See AGO’s 075-153 and

Accordingly, I am of the view that the position of community college comptroller
constitutes a position of employment; therefore, the simultaneous service of an individual
as a comptroller of a community college and as a member of the Florida Legislature does
not violate the dual officeholding prohibition contained in s. 5(a), Art. IT, State Const.

There still remains, however, the question of whether such service would violate the
common law rule prohibiting the holding of incompatible positions. Disqualifying
incompatibility exists under the rule when there is a conflict or clash between the two
employments or positions as where

. one is subordinate to the other and subject in some degree to the
supervisory power of its incumbent, or where the incumbent of one has the
power to appoint or remove or set the salary of the other, or where the duties

clash, inviting the incumbent to prefer one obligation over the other. [Attorney
General Opinion 070-46.]
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i i iti the instant inquiry, I see no significant clash between the two
igglggt?\gret};l:sﬂ:?g;gtvls}%gg would constitgte a vielation of the common law. Although the
LI‘é’ni;faturé in the exercise of its lawmaking powers appropriates funds to the Iglgnswn
of %ommunity Colleges in the Department of Education, which funds may be usiel obpay
the salary of the comptroller, the authority to set the comptroller’s salary has e_tzﬁ
delegated to the community college district boards of trustees in accordan%% 0\% +
reguciations of the State Board of Education. See ss. 230.753(2)(a), 230.754(2)(a),6A 0 60,
930,752, and 230.769, F. S. See also Ch. 6A-14.247(5)(b) and (o), F.A.C; also Ch. 5 1446,
FAC, ’providing that “each board [of trlﬁstees] shalln annually adopt , . . a salary

he es of the community colleges . . . .~
sc}gdtlt)livflsétﬁgptlﬁgiommunity college comptroller would violate the terms of s. 110.092,
F. S, by serving as a state legislator, I believe this question must also be answered in

.

the negative. Section 110.092(4)(a) provides, in pertinent part, that

10 loyee in the classified service shall: . o
' .(é)nulfcﬁg:wgre bten ;ncandida{te for, public or political office while in the
employment of the state or take any active part within any period of time
during which he is expected to perform services for which he receives
compensation from the state. . . . (Emphasis supplied.)

. T . ithin the
ication of the foregoing statute is limited by its terms to employees wi ]
g?:t: Igzilrzaé;ogervice Systegm. The Legislature, however, has deemed each com{)nurtl‘lty
college district authorized by law and the Department of Education tfzo ﬁ an
independent, separate legal entity created for the operation of a community college.
i 30,753, F. S. .
seﬁ:)zréozver, S, ’230.753(2)(a), F. 8., provides fthal;.; }fommumty collzgg %zagc}ii gg :rg?tgﬁz
) g e an
possess “‘all powers necessary agd proper for 2% Ogggggnalﬁc S et “no
respective community colleges. Further, s. 230 5 LS, BrOvides R ey
t t, bureau, division, agency, or subdivision of the staie s
ggg;gnrsrilﬁﬁity and authority fo operate any community college of the .stat’c’a, except as
specifically provided by law or regulations of the State Board of Education. "
In light of the foregoing statutory provisions, I am of the view thla;p B.t }fommun}ny
college comptroller is not an employee employed by a state agency within the meaning
of ss. 110.042 and 216.011, F, S. Cf AGO 076-202, wherein a similar c«'mclus;onl was
reached with respect to employees of district n_xental health boards. Accordingly, s.
110.692(d)(a), F. S., is not applicable to a community college comptroller._ 0431 F. S
Furthermore, although not raised by your letter, it should be r_loted that s. 104.31, I, 4
the “Little Hatch Act,” which regulates the pl?ht}l)(ial tactmtles %fn?g;tganc:;éxtgri,sgﬁ 1
municipal employees, would likewise be inapplicable to a comm ) e
1 tate legislator. Assuming arguenao
comptroller seeking to run for or hold the office of s - uming arguend:
t . 104.31, supra, is applicable to employees of a community colleg , S.
1%3?3?(1)@) provsid‘gsa’that “5?6 provisions ofli Eihlts s?ctlon sh;xécxégfebg ﬁgggsgufé SsoS tziet(’)’
on from becoming a candidate for any f .
%I;%Ziﬁn&é?){ geg?)mrnunity college district compt:roller may serve sxmu‘ltanegtéﬁlysis tz
state legislator except as may otherwise be pgowded by rule or regulatxofp to te aC e
Board of Education or of the logal co;nglumty lcolé%%esilztgu{% Ob?]z?.rf)i ((J)A rlli‘llsaeefém).
. Civil Service Bd. of City of Pensacola, .2d 1 C.A. " X
5?121%?;111;}; S(l):llll't \fpheld a municipal cgd? é)rozls,ioxll?}iré)(})nzbétflﬁg (Iil‘}lamfé%ail) ﬁgﬁ{;ﬁfgg
i idates; Jones v. Board of Control, 151 50. 1 la. R
ggﬁeb ;ggﬁﬁgac?er:idl’)yatgz’Board of Regents which prohibited university employees from
seeking election to public office.

AS TO QUESTION 2:
Section 99.012(2), F. 8., provides, in pertinent part:
i i i i ho holds another
N ividual ualify as a candidate for public office wh
elgctlilgév;gu:pprgﬁ:};ige oﬂi%e, whether state, county or municipal, thg terrﬁ' o}f
which or any part thereof runs concurrently with the term of office for whic

i i igni t less than 10 days
he seeks to qualify without resigning from such office no
prior to the f?rst dgy of qualifying for the office he intends to seek. . . .
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The Resign-To-Run Law is applicable only to public officers, and not to persons holding
positions of employment; AGO 071-347. In view of the discussion set out in the answer to
your first question, your second question must be answered in the negative,

077-32—March 28, 1977
CONSUMER PROTECTION

TELEPHONED SOLICITATION NOT “HOME SOLICITATION
SALE"—DECEPTIVE COLLECTION PRACTICES—
UNLAWFUL RECORDING

To: Jane W. Robinson, Director, Division of Consumer Services, Department of
Agriculture and Consumer Services, Tallahassee

Prepared by: Bernard S. McLendon, Assisiant Attorney General, and Laura Bamond,
Legal Intern

QUESTION:

Do “telephone solicitations” made by business concerns qualify as
“home solicitation sales” as defined in s. 501.021, F, S.?

SUMMARY:

“Telephone solicitations” made by business concerns do not qualify as
“home solicitation sales” as defined in s. 501.021, F, S.

The recording of conversations between telephone solicitors and
customers by telephone solicitors without the consent of the customer
violates s. 934.03, F. S

eatening telephone calls made by business concerns to contracting
consumers to the effect that their “credit rating will be ruined” and that,
should the case go to court, they will “automatically lose” are acts and
practices that violate s. 5 of the Federal Trade Commission Act and s.
501.204, F. S., which p1~hibit unfair and deceptive acts and practices in
the conduct of any trade or business. These practices are also in violation
of part V, Ch. 559, F. S, entitled “Consumer Collection Practices.”

Your question is answered in the negative for the reasons set forth below.

In AGO 070-139, my predecessor opined that telephone solicitation sales do not qualify
as home solicitation sales because:

Section 501.025, F. 8., provides that the buyer’s rights arise when “the buyer
signs an_agreement or offer to purchase. . . .” (Emphasis supplied.) Section
501.031, F. S, provides that the “sale shall be evidenced by a writing. . . . The
seller must obtain from the buyer his signature to a written agreement or offer
to purchase. . ..” The solicitation, offer, and acceptance via telephone is
necessarily an oral contract. The buyer’s rights under the act only exist when
there is a signed contract, Therefore, because of physical impossibility, this act
does not apply to sales via telephone.

I further clarified this question in AGO 075.31, reasoning that central to the definition

tqfna home solicitation sale in “personal solicitation.” The opinion specifically states as
ollows:

The dominant characteristic of a home solicitation sale is personal contact
between the seller and the buyer at a place other than the seller’s business. It

is that person-to-person contact that is being defined by the word “personal.”
(Emphasis supplied.)
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The above-cited opinions are consistent with the Trade Regulation Rules promulgated
by the Federal Trade Commission relating to the cooling-off period for door-to-door sales
(16 C.F.R. 425.1). This rule explicitly excepts from home solicitation sales those sales
conducted and consummated entirely by mail or telephone and without any other contact
between the buyer and seller or its representatives prior to delivery of the goods or
performance of the services. L . . )

The factual basis for your inquiry involves situations wherem. consumers are contacted
by telephone at home and offered a particular product or service. Shoult(it the consumer
accept, a verification call is placed by the company and tape recorded as “proof” of such
acceptance. Shortly thereafter, the consumer receives a payment booklet and begins
making payments. Subsequently, if problems occur and the consumer w1s,},1es to cancel,
the company uses the tape-recorded telephone conversation as “leverage” to force the
individual to continue making payments. Often, when further payments are not received,
the consumer receives dunning letters and threatening telephone calls to the effect that
his “credit rating will be ruined” and that, should the case go to court, he will
“automatically lose.” Throughout the entire transaction, the consumer is not provided an
opportunity to sign a written contract. .

p%he aboge actsg:nd practices come within the proscription of s. 5 of the Federal Trade
Commission Act and s. 501.204, F. S., which prohibits unfair and deceptive acts and
practices in the conduct of any trade or business, for such telephone solicitations are
misleading in themselves. Furthermore, these collection efforts are deceptive and in
violation of Ch. 501, F. S., in addition to the Guides Against Debt Collection Deception
promulgated by the Federal Trade Commission (16 C.F.R. 237), Under these gttl‘ldes, any
person or organization attempting to collect money debts for itself or others “shall not
use deceptive representation or deceptive means to collect or attempt to collect debts or
to obtain information concerning debtors” (16 C.F.R. 237.1). The pra.ct]ces“ you have
described also violate certain provisions of part V, Ch. 559, F. S, entitled “Consumer
Collection Practices.” The prohibited practices specifically outlined in s. 559.72 apply to
any “person”; and “person” has been held to mean persons generally and not just
collection agencies. Cook v. Blazer Financial Services, Inc., 332 So.2d 677 (1 D.C.A. ¥la,,
1976)

Although not specifically asked, the background situation you have presented raises
the question of whether telephone solicitations where the seller records the consumer’s
acceptance, apparently without the knowledge or consent of the consumer, viclate the
“Security of Communications” proxfriiitci?i olf Ch. 934, F. S. This question is answered in
the affirmative for the reasons set fo elow,

In State v. News Press Publishing Co., 338 So.2d 1313 (2 D.CA. Fla,, 1976), the court,
in discussing Florida’s “Security of Communications Act,” noted that, effective October
1, 1974, 5. 934.03(2)(d), F. S., was amended to prohibit a party to a conversation from
recording the conversation without the consent of all parties to the same, provided the
conversation is not public as provided by s. 934.02(2) or the intercept is not conducted for
the purpose of obtaining evidence of a criminal act under 5. 934.08(2)(c). The court
observed that this amendment tn s. 934.03 strongly implied *. . . that the legislature
intended to allow each party to a conversation to have an expectation of privacy from
interception by the other party.” State v. News Press Publishing Co., supra at 1316. This
requirement, of course, differs from that contained in the Omnibus Crime Control Act of
1968, 18 U.S.C, 32510, et seq., the federal counterpart to the Florida intercept law, which
has been interpreted to mean that if one of the parties to a conversation is engaged in
recording the same, an illegal intercept cannot be said to have occurred. United States v.
Turk, 526 F.2d 654 (5th Cir. 1976); Smith v. Wenker, 356 F.Supp. 44 (S.D. Ohio 1972).

Similarly, in AGO 076-195 this office advised a police chief that the monitoring or
recording of conversations on department-owned telephones é)ursuant to a police
regulation known to all members and employees of the police department violated s.
934.07, F. S, since it did not remove the expectations of privacy of individuals placing
calls into the department under certain circumstances described therein. It was suggested
that, prior to ..1y recording or monitoring, a system be utilized whereby, prior to the
conversation, the party on the line who did not have knowledge of the monitoring be
informed of this fact so that if the conversation began, consent to monitoring, either
express or implied, had been given by each party, thus complying with s. 934.03, F. 8.

Accordingly, the procedure outlined in your letter whereby telephone solicitation
companies record verification calls without the consent of the consumer violates s. 934,03,
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077-33—March 29, 1977
PUBLIC RECORDS LAW
APPLICABILITY TO FILES OF COMMISSION ON ETHICS
To: Lawrence A. Gonzalez, Executive Director, Commission on Ethics, Tallahassee
Prepared by: Sharyn L. Smith, Assistant Attorney General
QUESTION:

Are all documents contained in the advisory opinion files of the
Commission on Ethics public records open to public inspection even if
they contain the name of a public officer or employee who has not
consented to the use of his or her name in a published advisory opinion?

SUMMARY:

Documents contained in the advisory opinion files of the Commission
on Ethics are subject to public inspection and examination even if they
contain the name of a public officer or employee who has not consented
to the use of his or her name in a published advisory opinion rendered
by the commission.

Section 112.322(3)a), F. S. (1976 Supp.), provides:

.+« An advisory opinion shall be rendered by the commission, and all of said
opinions shall be numbered, dated, and published without naming the person
making the recfuest, unless such person consents to the use of his name.
(Emphasis supplied.)

In those cases in which public officers and employees choose to remain anonymous, the
Ethics Commission publishes its advisory opinion with the names of such persons
omitted. However, the commission has received requests for documents contained in the
opinion request files which often contain the requesting person’s name. The commission
is unclear as to whether those documens should be disclosed, since to release them would
appear to thwart the language emphasized above.

ection 119.011, F. S,, dsfines public records to include

., all documents, papers, letters, maps, books, tapes, photographs, films,
sound recordings or other material, regardless of physical form or
characteristics, made or received pursuant to law or ordinance or in connection
with the transaction of official business by any agency.

Documents and other materials received by the commission in connection with the
transaction of its official business under s. 112.323(3), F. S. (1976 Supp.), ie, the
rendering and publication of advisory opinions establishing standards of public duties
under part III of Ch. 112, F, S,, are clearly public records within the contemplation of s.
119.011. Cf ss. 112.322(2)(c) and (d), F. 8. (1976 Su;ﬁp.), 112,8146, and 112.324, F. S.
Section 119.07(1), F. S, requires that every person having custody of public records
permit any person to inspect and examine public records at reasonable times, under
reasonable conditions, and under supervision by the custodian of the records, unless
exempted from the provisions of ss. 119.01 and 119.07(1), F. S, by the terms of s.
119.07(2), F. 8.

Nothing in s. 112.322(3)(a), F. 8. (1976 Supp.), purports to limit access to the opinion
files of the commission or to make the same confidential or to specifically exempt any
document or record made or received by the commission in the course of rendering
advisory opinions to public officers, candidates for public office, or public employees from
the mandatory inspection provisions of s, 119.07(1), F. 8. It only provides for the
gublxcatlon of anonymous opinions in certain circumstances. Cf. s. 112.322(2)(c) and (d),

. S. (1976 Supp.), with s. 112.324, F, 8., and Gannett Co., Inc. v. Goldtrap, 302 So.2d 174
(2 D.C.A. Fla,, 1974); Caswell v. Manhattan Fire & Marine Insurance Co., 399 F.2d 417
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(5th Cir. 1968). The question is then presented as to whether s. 112.322(3)a) constitutes
an implied exception to s. 119.07(1), F. S, so as to exempt such documents from the
operation of 5. 119.01 and s. 119.07(1), F. 8. Cf. State v. Pace, 159 So. 679, 681 (Fla. 1935),
stating that “where the Legislature has preserved no exception to the provisions of the
statute (C.G.L. 490, from which s. 119.01, F. 8., is derived), the courts are without legal
sanction to raise such exceptions by implication, the policy of state statutes being a
matter for the Legislature and not for the judiciary to determine.” )

Generally, statutes enacted for the public’s benefit, such as these relating to oxi_en public
meetings or records, are entitled to a liberal construction in favor of the public; in the
instant case, to personal inspection by any member of the public in accordance with s.
119.07(1), F. S. Cf. AGO 075-48. Being in derogation of the express public policy of the
state, see s. 119.01, F. S., statutes purporting to create exceptions to the rule favoring
“openness” in government should not be given broader interpretation than is necessary
to accomplish their specific purpose. See Stivahtis v. Juras, 511 P.2d 421 (Ore. 1973). Since
the specific purpose of s, 112,322(8)(a) appears to be addressed to the publication of
anonymous opinions by the commission in those cases where the person requesting the
opinion has not consented to the use of his or her name, this purpose should not be
expanded by implication to exclude from ss. 119,01 and 119.07(1) other documents
contained in the files of the commission but not specifically mentioned at s, 112.322(3)(a).
Moreover, under the rule expressio unius est exclusio altertus, the statute operates on
those things enumerated or expressly mentioned and excludes from its operation all
things not expressly mentioned. Thayer v, State of Florida, 335 So.2d 815, 817 (Fla. 1976);
Interlachen Lakes Estates. Inc. v. R. Snyder, Jr., 304 S0.2d 433, 434 (Fla. 1974); Dobbs v.
Sea Isle Hotel ef al., 56 +.2d 341, 342 (Fla. 1952); and cf- State v. Pace, supra. Section
112.322(3)(a) is addressed only to the publication of advisory opinions and to no other
documents or records. Since no other statute has been found which exempts documents
and records in the advisory opinion files of the commission from s. 119.01 and 5. 119.07(1),
or limits public access thereto, or makes such documents and such files confidential, your
question must, therefore, be answered in the affirmative.

077-34—March 29, 1977
TAXATION

OCCUPATIONAL LICENSE ON COIN-OPERATED MACHINES—
PAYABLE BY MACHINES’ LESSEE WHEN LESSOR
NOT IN MUNICIPALITY

To: Robert R, Crittenden, Lake Alfred City Attorney, Winter Haven
Prepared by: Harold F. X. Purnell, Assistant Attorney General
QUESTIONS:

1. Is the nonresident owner/lessor of cpin-operategl machines, who
does not operate a permanent place of business in a city, liable for city
occupational license tax based on the leasing of said machines to X,
where such machines are to operate in X’s place of business within the
city?

2)., Is the lessee of such machines subject to the occupational license
tax authorized by Ch. 205, F. 8.?

SUMMARY:

The operation of coin-operated amusement devices within a
municipality constitutes a taxable business or occupation under s.
205,042, F. S. Where a nonresident owner of coin-operated machines
leases such machines to a lessee who will operate and manage such
machines at the lessee’s place of business within the municipality, the
lesseﬁ: is liable for the municipal occupational license tax upon said
machines,
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Your questions involve essentially the following situation. The City of Lake Alfred has
an occupational license tax on faming and similar devices which are coin operated. The
owner of certain coin-operated machines, who is not a resident of the city and who
maintains no place of business within the city, leases certain coin-operated gaming
machines to X for use by the general public at X’s place of business, which is located
within the city. You desire to know whether either the lessor or the lessee, or bhoth, are
liable for the occupational license tax.

The case law in this state leaves no doubt that the operation of coin-operated gaming
machines within a municigah‘ty on a permanent basis constitutes a taxable occupation
pursuant to s. 205.042, F, S,

In City of Miami v. I.C. Sales, Inc,, 276 So.2d 214 (3 D.C.A. Fla, 1973), two vending
machine companies challenged the City of Miami’s municipal occupational license tax
imposed on vending machines operated within said city. The court, in upholding the tax
in question, noted the enactment, during the pendency of the appesl, of Ch, 72-306, Laws
of Florida, which created the present Ch. 205, F. S, In reference to this new enactment

the court held:

The City of Miami was duly empowered to impose the occupational license
taxes in question, Operation of such machines in the city was properly
conditioned upon the issuance of licenses therefor, and the city was entitled to
withhold the issuance of such licenses, for the period involved, in the absence
of payment of the occupational license fees thus imposed. (Supra at 218)

In City of Lakeland v. Lawson Music Company, Inc., 301 So.2d 5086, 507 (2 D.C.A. Fla.,
1974), the court had before it the issue of whether a nonresident owner of amusement

!
}
i
|

devices could be held liable for the occupational license tax of the municipality in which

the machines were located. The court posed the question before it in the following
manner:

Do coin-operated music and amusement machines and devices constitute
“permanent business locations” within a municipality which are subject to an
occupational license tax for their operation within the limits of a municipality
under s. 205,042, Florida Statutes?

The court in answering this question in the affirmative noted that the owner of the
music and amusement devices had its principal place of business in Winter Haven, rather
than in Lakeland, where the machines upon which the tax was sought to be imposed
were located. The court further noted that the owner leased the space upon which the
machines were located from Lakeland business establishments. The court then concluded:

Suffice to say, that in this case it can be safely said that more than a minimum
contact exists, for it is clear that Lawson’s business may very well cease to exist
but for the space it leases from commercial enterprises for placement of its
machines. These satellites, therefore, are, in logic, Lawson’s business locations.

As to the question of permanency of the location of the music and amusement devices
at the place of business within which Lawson rented space, the court ruled:

In tax cases the requirement of permanency has been found satisfied where
presence is consistent with continuity and not sporadically or temporarily
present. (Supra at 508)

Finally, in AGO 073-399, a vending machine was considered to be a permanent business
location or a branch office, the operation of which constituted a single taxable privilege
upon which one license tax may oe levied.

Pursuant to s. 205.042, F. S, the municipal occupational license tax is assessed for the
“privilege of engaging in or managing a business, profession, or occupation” within the
taxing municipality’s jurisdiction. Since the operation of coin-operated gaming devices
clearly constitutes a taxable business or occupation, it therefore becomes necessary to
determine which individual or entity is exercising the privilege of engaging in or
managing such business or occupation.

In both I.C. Sales, Inc, v. City of North Miami, supre, and City of Lakeland v. Lawson
Music Company, supra, it was the machine owner who provided for the operation and
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management of the machines at a permanent business location within the taxing
municipality. In both such cases, the owner-operator of the coin-operated machines leased
space in commercial establishments upon which the machines were located, rather than
leasing the actual machines themselves. Hence, in each case, it was the machine owner-
operator who was held to be exercising the taxable privilege of engaging in or managing
the business of coin-operated machines at a permanent business location within the
taxing municipality. . .

Your inquiry notes that rather ihan the owner-operator leasing space within the
business on which the machines will be located, the owner of the coin-operated machines
Jeases the actual machines themselves to individuals for use by the general public at the
lessee’s place of business within the City of Lake Alfred. It must therefore be assumed
that the lessee operates and manages the machines at the lessee’s place of business. This
being so, the lessee is therefore liable for the payment of the occupational license tax on
such machines. ) .

It appears from your opinion request that s. 10-4 of the Lake Alfred Municipal Code
may be applicable in the instant situation. Such section provides:

Whenever in any reasonable construction of this chapter one or more license
taxes shall be collectible from the same person for the carrying on of any
business, profession or occupation where the same are jointly conducted at the
same place of business, only the license which requires the payment of the

largest sum of money shall be required.
It is uncertain from the opinion request whether the lessee of the gaming devices is

carrying on more than one taxable business or occupation at the same place of business,
and, therefore, consideration must be given to the possible application of s. 10-4 to the

instant factual situation. . .
Subject to the above-stated factual conditions, question number 1 posed at the outset

of this opinion is answered in the negative, and question number 2 is answered in the
affirmative.

077-35—March 29, 1977
MUNICIPALITIES

POLICE OFFICERS SERVING MORE THAN ONE MUNICIPALITY—
PROCEDURE FOR AUTHORIZATION

To: Grace D. Walker, Mayor, Melbourne Village
Prepared by: Charles F. McClamma, Assistant Attorney General

QUESTION:

Is it legal for police officers to exercise their police powers in two
jurisdictions?

SUMMARY:

A police officer may exercise his police powers outside the territorial
limits of his municipality under certain limited circumstances, such as
when in fresh pursuit or when summoned by another officer. However, if
a municipality is to routinely utilize a police officer, who is employed by
another municipality, there must be compliance with the provisions of s.
4, Art. VIII, State Const., including the approval of the electorate of the

municipality.
Previous Attorney General Opinions have outlined circumstances in which a police
officer may exercise police power outside the territorial limits of his municipality. In AGO

073-59 this office noted that s. 901.25, F. 8., gives a municipal police officer the authority
to make fresh pursuit arrests outside of his municipality but within the same county. It
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was opined that, if in the course of such pursuit or after an arrest following the pursuit,
a person knowingly obstructs the officer, contrary to ss. 843.01 and 843.02, F. S., the
officer may arrest such person even though he is outside the officer’s municipality. And,
in AGO's 056-29 and 060-9, it was noted that a municipal police officer, in response to a
request from a highway patrolman or deputy sheriff, has the authority, pursuant to s.
901.18, F. S, to assist the summoning officer in effecting an arrest outside his
municipality’s boundaries.

Thus, the answer to your question is “yes.” Police officers may exercise their police
powers in two jurisdictional limits, although only in certain narrowly prescribed
circumstances. However, from the factual context out of which your question arose, it
appears that what you really seek to know is whether a municipality may on a regular
basis utilize a police officer employed by another municipality to enforce its own laws.

You informed me that Melbourne Village police officers took ocaths of office in West
Melbourne, and that West Melbourne police officers took oaths of office in Melbourne
Village. Coordinated schedules were established and police officers routinely patrolled in
both municipalities. There appear to be no statutory or constitutional prohibitions
against what you have attempted to accomplish. However, the method used to achieve
t}tze goal is insufficient. More is needed than merely requiring police officers to take oaths
of office.

Under s. 4, Art. VIII, State Const., any function or power of a county, municipality, or
special district “may be transferred to or contracted fo be performed by another county,
municipality or special district, after approval by vote of the electors of the transferor
and approval by vote of the electors of the transferee. . . .” As was said in AGO 074-220:

. .« . [Ulnder this constitutional authority, with electorate approval, each city
could contract with the other for the performance of law enforcement duties by
its police officers in the other city, under the generai supervision of a board
composed of the chiefs of police of each city. Under such a plan, the integrity
of the police forces of each city would be maintained; and as the policemen of
one city would be enforcing the laws of the other city under contractual
authority expressly authorized by the constitution, no charge of unlawful
delegation of authority could be made.

Thus, your question, as restated, is also answered in the affirmative, but with the
proviso that the requirements of s. 4, Art. VIII, State Const., be met.

077-36—March 29, 1977
ANTINEPOTISM LAW

OFFICER WHO MARRIES EMPLOYEE—MAY NOT RECOMMEND
SPOUSE FOR PROMOTIONS

To: David L. Reid, Palm Beach County Property Appraiser, West Palm Beach
Prepared by: Jerald S, Price, Assistant Attorney General
QUESTION:

If a county property appraiser marries an employee of his office, may
that employee contintie working under the county property appraiser?

SUMMARY:

If a_county property appraiser marries an employee of the property
appraiser’s office, that employee may continue working in his or her same
positier. and may participate in routine salary increases, but may not be
prom:7eq or advanced, or recommended or advocated for same, by the
proper; appraiser who has become the employee’s spouse.
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In your letter, you emphasized that you are an “elected constitutional officer.” Neither
the inclusion of a county property appraiser among those county officers set forth in s.
1(d), Art. VIII, State Const., nor the elective nature of the office of property appraiser has
any effect on the applicability to a county property appraiser of the prohibitions of s.
116.111, F. S,, the antinepotism statute. The prior opinions of this office construing s.
116,111 have often involved elected constitutional officers such as clerk of the circuit
court (AGO 073-444), tax assessor (AGO 073-8), sheriff (AGO 073-347), and county
commissioner (AGQ 073-75). The clear language of s. 116.111(1)(a) and (b), in which
“agency” and “public official” are defined for purposes of application of s. 116.111, leaves
no doubt that a county is an “agency” and a county property appraiser-—as a county
officer—is a “public official.” o

Having established that you are subject to the prohibitions of s. 116.111, F. S, I turn
to the question of whether your contemplated marriage to an employee working under
you in the property appraiser’s office would result in a violation of ». 116.111 if that
employee continues working after your marriage. In your letter, you stated your view
that this question has been answered by previous opinions of this office. I agree. The
official view of this office regarding situations such as yours is that the marriage does not
require termination of a validly hired employee who becomes the spouse of the
appointing or employing officer. The employee in such a situation may continue working
in his or ier same position, but may not be promoted or advanced thereafter by the
related public official or upon the official recommendation of the related public official. In
AGOQ 070-18, it was held:

. a change in the marital status of the appointing officer, or of a relative of
such officer, could effect a change in the relationship of an existing employee to
the official. In these circumstances, since the original appointment was not
based on a blood or marital relationship, the reason for the anti-nepotism rule
ceases insofar as the employment of such employee is concerned and should not
be applied to require the discharge of such employee. Our statute prohibits the
“promotion or advancement” of an employee by an official when the prohibited
rvelationship exists; and it is this provision of the statute, rather than the
“appointment” or “employment” provision, that is applicable when a prohibited
rel%tionship comes into existence subsequent to a valid appointment or
employment.

In regard to the prohibition against promotion or advancement, which would be
applicable in your situation, it was held in AGO 070-76 that a public official may include
a relative in a routine salary increase. That holding was based on the premise that the
terms “advance” and “promote” contemplate an elevation in station or rank, rather than
merely an increase in salary in the same position. This interpretation was recently
?gpr;)ved in the case of Slaughter v. City of Jacksonville, 338 So0.2d 902 (1 D.C.A. Fla,,

76).

The court quoted from AGO 070-76 and stated, at 904:

[Hlad the legislature intended for the term “advancement" to include a salary
increase without an increase in grade, it could very easily have said so. It is our
view that it is only an increase in grade which elevates an employee to a higher
rank or position of greater personal dignity or importance and is an
advancemernt or promotion.

The specific relationship of husband and wife was the subject of AGO 074255, in which
approval was given to a husband and wife working together in the same agency, so long
as neither promotes or advances the other or recommeunds or advocates the promotion
or advancement of the other. In AGO 074255, I stated the following in regard to the
purpose and effect of s. 116.111:

The antinepotism statute was clearly not intended to prevent relatives from
working together in public employment. The statute simply prohibits one who
hag the authority to employ, appoint, promote, advance, or recommend same,
from using that authority with respect to his or her own relative.

It is thus my opinion that, should you marry an employee of your office whose initial
hiring was valid, that employee may continue working in her same position and may
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participate in routine salary increases, but may not be promoted or advanced, or
recommended or advocated for same, by you.

077-37—March 31, 1977
CAREER SERVICE SYSTEM

WHEN EMPLOYEES MAY BE REIMBURSED LEGAL FEES
IN PROCEEDINGS RELATING TO TERMINATION

To: Jack D. Kane, Executive Director, Department of General Services, Tallahassee
Prepared by: Betty Steffens, Assistant Attorney General

QUESTIONS:

1. What status is to be accorded a hearing for state career service
employees held before the Governor and Cabinet sitting as the head of a
state agency to determine if just cause for dismissal existed?

2. Would legal fees incurred by employees for such a hearing be
reimbursable under provisions of Ch. 11y, F, S.?

SUMMARY:

Legal fees incurred by career service employees at pretermination
hearing before an agency head are not reimbursable under s. 110.061(3),
F. S.; only the Career Service Commission may award legal costs to state
career service employees and only if incurred during the prosecution of
an appeal against a state agency conducted before the commission.

A special subcommittee of the House Appropriations Committee transmitted to
Governor Askew a resolution that stated that the committee failed to find confidence in,
among others, two permanent career service employees of the Department of General
Services. The Governor directed that the matter be presented, at a special hearing, to the
Governor and Cabinet who, sitting as the head of the Department of General Services,
considered the report of the special subcommittee over a period of several days. The
purpose of the hearing was to determine whether the permanent career service
employees should be dismissed.

The hearing before the Governor and Cabinet sitting as the head of the Department of
General Services to determine if “cause” existed for dismissal of career service
employees took place prior to any disciplinary action by the agency and as such
constituted a pretermination hearing. Chapter 110, F. S., governing the Career Service
System, and companion personnel rules and regulations, Ch. 22A, F.A.C,, do not provide
for pretermination hearings within the Career Service Cystem. Such hearings are, for
purposes of Ch. 110, discretionary with the agency. Thus, the hearing before the
Governor and Cabinet sitting as the head of the Department of General Services to
determine whether “cause” existed for dismissal of career service agency employees is
not a proceeding specifically within the parameters of the State Career Service System.
Your first question is answered accordingly.

In answer to your second question concerning recoupment of legal expenses incurred
by career service employees at a pretermination hearing before an agency head, I must
refer to the direct statutory provision. Section 110.061(3), F. S., grants the Career Service
Commission power to award . . . reasonable attorney’s fees, witness fees, and other out-
of-pocket expenses incurred during the prosecution of appeal against an agency in which
the commission sustains the employee.” Under this provision only the Career Service
Commission may award legal costs and only if incurred during ar appeal against the
affected agency before the commission. Thus, legal costs incurred by career service
employees in pretermination hearings before an agency head other than the Career
Service Commission are not reimbursable under s. 110.061(3).
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The issue of attorney’s fees in postcommission proceedings was addressed by the court
in Board of Regents v. Mahler, 321 So0.2d 99 (1 D.C.A. Fla., 1975). Upon examination of
s. 110.061(3), F. S,, the court denied attorney’s fees and stated, at p. 100:

It is settled law that attorney’s fees under such circumstances may not be
awarded unless provided by statute or contract. This issue, therefore, to be by
us resolved is whether F. S. 110.061(8) authorizes the award of attorney’s fees
incurred during the 1};rosecut;ion of a proceeding in this Court or whether same
only authorizes such fees incident to procedures before the Caveer Service
Commission. Our reading of the above quoted statute leads us to the
inescapable conclusion that the statute by its very own terms relates only to
proceedings before the Career Service Commission. Proceedings subsequent to
the disposition of a cause by the Career Service Commission are neither
mentioned nor alluded to. There is no language in the statutes which we find
may be construed to be applicable to post-commission proceedings. (Emphasis

supplied.)

I believe the same rationale used by the court iu dealing with attorney’s fees incurred
in postcommission proceedings can be applied to precommission proceedings such as
outlined in your letter, Cf AGO 075-152, Thus, I must conclude that neither the
Department of General Services nor the Governor and Cabinet sitting as its agency head
is authorized by Ch. 110, F. S., to award legal costs or expenses to state employees in the
circumstances implicit in your questions. Authorization for the department to expend
funds for reimburseinent of legal fees would have to be found under some other statute.

Cf. ss. 111.07 and 111.08.

077-38—March 31, 1977
COUNTIES

NONCHARTER COUNTIES NOT EMPOWERED TO LEND
MONEYS TO DISTRICT SCHOOL BOARDS

To: Ernest Ellison, Auditor General, Tallahassee
Prepared by: David K. Miller, Assistant Attorney General
QUESTION:

Under general law, may a board of county commissioners in a
noncharter couniy lend county funds to the district school board, if such
funds are derived from county ad valorem taxes or other sources?

SUMMARY:

Noncharter counties are not authorized by general law o lend county
funds derived from ad valorem tax revenue or from other sources to

distriet school boards.

The powers of a noncharter county to use county funds are the same regardless of
whether the funds are derived from county ad valorem tax revenue or some other source,
Consequently, I shall treat your questions as a single question. Until the matter is settled
by I\}udidal action, it appears that the question should be answered in the negative.

oncharter counties have no constitutional powers of their own. Rather, they may
exercise only those powers which are conferred on them by general or special law.
Section (1)(f), Art. VI}iL State Const. See also State ex rel. Volusia County v. Dickinson,
269 So.2d 9, 11 (Fla. 1972); Davis v, Gronemeyer, 251 So.2d 1 (Fla. 1971); Weaver v.
Heidtman, 245 So.2d 295 (1 D.C.A. Fla,, 1971); and the Commentary in 26A F.S.A. 270
(1970). The authority for noncharter counties to lend county funds to a district school
board must tharefore appear, if at all, in the powers granted to noncharter counties by

the Legislature.
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Section 125.01(1), F. S., spells out the general powers of noncharter counties. Your
inquiry focuses particularly on paragraph (w) of that subsection, which reads:

The legislative and governing body of a county shall have the power to carry
on county government. To the extent not inconsistent with general or special
law, this power shall include, but shall not be restricted to, the power to:

* * * * *

(w) Perform any other acts not inconsistent with law which are in the
common interests of the people of the county, and exercise all powers and
privileges not specifically prohibited by law.

The meaning of this provision has not been extensively litigated. If construed literally, it
would vest plenary powers of self-government in the noncharter counties and would
eliminate the necessity for the remaining provisions in s. 125.01(1). This result would
negate the spirit and meaning of s, 1(f), Art. VIII, State Const.

There is, however, substantial authority which requires that this provision be narrowly
construed. The courts have frequently limited county powers to those which are
expressly granted in the statutes, or necessarily imglied therein, and have declined to
assume that county actions are authorized where the statutory authority is not clear.
Crandon v. Hazlett, 26 So.2d 638 (Fla. 1946); Gessner v. Del-Air Corp., 17 So.2d 522 (Fla.
1944); White v. Crandon, 156 So. 303 (Fla, 1934); State ex rel. Burr v, Jacksonville
Terminal Co,, 71 So. 474 (Fla, 1916); Fla. Ind. Comm’n ex rel. Special Disability Fund v.
Nat’l Trucking Co., 107 So.2d 397 (1 D.C.A. Fla., 1951). Also see AGO's 076-173, 076-20,
and 075-120. Moreover, the courts have construed provisions like that in s, 125.01(1)(w),
F. 8., under the principle of ejusdem generis, which limits general words or phrases
following an enumeration of specific things to things of the same class or genus as those
comprehended by the preceding specific terms. See Arnold v. Shumpert, 217 So.2d 116
(Fla. 1968); Roberts v. American Nat’l Bank, 121 So. 554 (Fla. 1929); Van Pelt v. Hilliard,
78 So. 693 (Fla. 1918). Applied to s. 125.01(1¢w), ejusdem generis requires that only
activities in the nature of those described elsewhere in the subsection be deemed
authorized. Cf. State v. Orange County, 281 So.2d 310, 314 (Fla. 1973) (Dekle, J.,
dissenting), stating that the rule of ejusdem generis applied to s. 6(b) of Art. VIII, State
Const., so as to eliminate the possibility of other powers being inferred from a general
provision as to the continuance of the status of counties of the state.

The only authorities directly construing s. 125.01(1)(w), F. S,, suggest that a narrow
construction is appropriate. In Janis Development Corp. v. City of Sunrige, 40 Fla. Supp.
41 (17th Jud. Cir,, 1973), affd, 311 So.2d 371 (4 D.C.A. Fla,, 1975), the circuit court
construed the provision as not authorizing Broward County to impose a variable “land
use fee” on new dwelling units, the amount of the fee depending on the intensity of the
development. The provision is not discussed in the opinion of the Fourth District Court
of Appeal. In State v. Orange County, supra, Justice Dekle’s dissenting opinion suggested
that the provision was not *“sufficiently definite” to authorize counties to issue capital
improvement bonds repayable from racetrack and jai alai revenue without a referendum.
A majority of the court validated the bonds under the authority of s. 125.01(1)(c), {r), and
(t), . S. Based on these authorities, I construed the provision in AGO 07591 not to allow
a noncharter county to adopt a rent control ordinance. These authorities are not directly
related to the instant question, but they do augur a restrictive-construction of the statute.

The remainder of s, 125.01(1), F. S., contains no provision authorizing noncharter
counties to lend money to district school boards or to any other governmental unit, Under
the 1885 Constitution there developed a large body of case law which specifically forbade
the appropriation or transfer of public funds from one governmental unit to another. See,
e.g, Okaloosa County Water and Sewer Dist. v. Hilburn, 160 So.2d 43 (Fla. 1964); Prescott
v. Board of Public Instruction of Hardee County, 32 So.2d 731 (Fla. 1947); Amos v.
Matthews, 126 So. 308 (Fla. 1930). The only exception made was that authorized and
provided for under s. 15, Art. IX, State Const. 1885, with respect to pari-mutuel pool
excise tax revenue, essentially restated in s, 7, Art. VII, State Const. Further, county
funds were required to be spent only for “county purposes.” Town of Palm Beach v. City
of West Palm Beach, 55 So.2d 566 (Fla. 1951); Lynn Haven v. Bay County, 47 So.2d 894
(Fla. 1950). County purposes were held to be separate and distinct from school district
purposes, Hamrick v. Special Tax Dist. No. 1, 178 So. 406 (Fla, 1938). See also AGO 071-

109 and the authorities cited therein. Moreover, the Florida Supreme Court has held on
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several occasions that it is a violation of an elemental principle in the administration of
public funds for one who is charged with the trust of their proper expenditure not to
apply those funds to the purposes (here, “county purposes”) for which they are raised.
See Dickinsca v. Stone, 251 So0.2d 268, 273 (Fla. 1971); Taylor v. Williams, 196 So. 214,
217 (Fla. 1940); Supreme Forest Woodmen Circle v. Hobe Sound Co., 182 So. 249, 250 (Fla.
1939); Oven v. Ausley, 143 So, 588, 589 (Fla. 1932). This case law supports the proposition
that lending money to a district school board is not a proper “county purpose” under the
1968 Constitution for which county funds may be spent.

I have examined other statutory provisions which generally authorize county spending
and contractini activity. See s. 125.01(1)p), F. S. (allowing counties to enter into
agreements with other governmental agencies for performance of authorized functions);
8. 125.01(1)(r), F. S. (allowing counties to borrow and expend money); s. 125.01(3), F. S.
(allowing counties to expend funds, enter into contracts, and carry out all implied powers
necessary or incident to the enumerated powers); and s. 163,01, F. S, (allowing local
governmental units to enter interlocal agreements). In none of these provisions does
there appear any authority or intent to abrogate the well-established case law rule
limiting county expenditures to “county purposes.” On the contrary, the use of county
tax revenue for “county purposes” is still required under the terms of s. 125.01(1)(x).

Likewise, I have examined statutory provisions which govern the sources and use of
district school board funds. Section 235.34(1), F. S., provides in part:

Expenditures authorized.—

(1) School beards, boards of county commissioners, municipal boards, and
other agencies and boards of the state are authorized to expend funds,
separately or collectively, by contract or agreement, for the placement, paving,
or maintaining of any road, byway, or sidewalk adjacent to or running through
the property of any public school or for the maintenance or improvement of the
property of any public school or of any facility on such property. Expenditures
may also be made for sanitary imf)rovements and for the installation, operation
and maintenance of traffic control and safety devices . . . [land] trees, flowers,
shrubbery, and beautifying plants. . . .

This subsection permits county expenditures for the specific purposes enumerated
therein, but does not contemplate the transfer or lending of county funds to the school
board. Section 236.24(1), F. S., reads:

The distriet school fund shall consist of funds derived from the district school
tax levy; state appropriations; appropriations by county commissioners; local,
state, and federal school food service funds; any and all other sources for school
purplqs%si national forest trust funds and other federal sources. (Emphasis
supplied.,

This subsection was carried forward from the time when counties were responsible for
levying taxes to support schools. See s. 8, Art. XII, State Const. 1885; ss. 236.33 and
287.18, F. S. (1965). }I)‘he subsection does not purport to authorize a county to lend or
appropriate county funds to school districts, but only permits the school districts to
receive and use such funds where such a loan or appropriation is otherwise legislatively
authorized as a county purpose. As stated in Weaver v. Heidtman, supre, a ccunty is a
creature of the Legislature, created under s. 1, Art. VIII, State Const., and is subject to
the legislative prerogatives in the conduct of its affairs. I therefore find no statutory
authority for a noncharter county to lend or ap[f)ropriate county funds to school districts
and conclude that such action is not authorized by general law. See AGO 045-291, Sept.
18, 1945, Biennial Report of the Attorney General, 1945-1946, p. 241, which ruled on the
same grounds that Liberty County could not lend surplus county funds in its courthouse
building fund to the county hoard of public instruction.

In reaching this conclusion, I have kept in mind the constitutional provisions which
establish the structure of local government. Section 4, Art. IX, State Const., establishes
a system of local school districts completely independent of the county governments
established under s. 1, Art. VIII, State Const. These school districts have their own
elected governing bodies and own taxing }fower.fs; they are charged with the specific
responsibility to operate free public schools within their respective boundaries. The
constitutional structure may thereforsz require that counties and school districts be
fiscally separate. See AGO’s 075-91 and 071-109. Cf. Amos v. Matthews, supra, at 820, in
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which the court engaged in a similar process of reasoning with respect to state and
county powers.

Moreover, s. 9, Art. VII, State Const., limits county and school district taxing powers
to levies for their “respective purposes™

(a) Counties, school districts, and municipalities shall, and special districts
may, be authorized by law to levy ad valorem taxes and may be authorized by
general law to levy other taxes, for their respective purposes, except ad valorem
taxes on intangible personal property and taxes prohibited by this constitution.

() Ad valorem taxes, . . . shall not be levied in excess of the following
milla§es upon the assessed value of real estate and tangible personal property:
for all county purposes, ten mills; for all municipal purposes, ten mills; 1%)‘ all
school purposes, ten mills. . . . (Emphasis supplied.)

This provision appears to separate county and school district gurposes into mutually
exclusive categories and to require that the tax revenue of each unit be used only for
that unit's specified purposes. These specific limitations on taxing power have been held
not to be superseded or replaced by any provisions of Art. VIII, State Const. City of
Tampa v. Birdsong Motors, Inc., 261 So.2d 1, 4.6 (Fla. 1972),

If county gurposes and school district purposes are mutually exclusive categories, then
there may be an implied constitutional prohibition against appropriating or lending
county funds to school districts. The Constitution expressly authorizes the transfer of
funds between levels or units of government only with respect to the allocation of taxes
upon the operation of pari-mutuel pools to the counties and the appropriation of state
funds to the counties and school districts, among others, under such eonditions as may
be provided by general law. Sections 7 and 8, Art. VII, State Const. Under the rule
exﬁressio unius est exclusio alterius, the express mention of one thing is the exclusion of
other things. See generally Thayer v. State, 335 So.2d 815, 817 (Fla, 1976); In re Advisory
Opinion of the Governor Civil Rights, 306 So.2d 520 (Fla. 1975); Interlachen Lakes
Estates, Inc. v. Snyder, 304 So.2d 433, 434 (Fla. 1973); State ex rel. Judicial Qualifications
Comm’n v. Rose, 286 So0.2d 562, 563 (Fla. 1973); Dobbs v, Sea Isle Hotel, 56 So0.2d 341, 342
(Fla. 1952). Application of this rule to the instant question would require that county
funds be used only for authorized county purposes and that any allocations, transfers, or
uses of county funds for other purposes be deemed prohibited. See Prescott v. Board of
Public Instructior: of Hardee County, supra; ¢f Amos v. Matthews, supra. The Florida
Supreme Court has not, however, squarely addressed this or the other constitutional
issues discussed herein.

Your inquiry refers to two previous opinions from this office, AGO’s 073-58 and 071-54,
which relate to the powers of noncharter counties to grant garbage collection and water
and sewer service franchises. These opinions were in part based upon former s. 125.65,
F. S. 1969, purporting to delegate broad powers of self-government not inconsistent with
general or s];:ecial law, and on the general powers delegated to the counties pursuant to
s. 125.01(1)(k), and (3)a) and (b), F. S., describing the powers of noncharter counties in
broad terms. To the extent that general language in those opinions may be deemed to
hold that noncharter counties possess constitutional powers of self-government, the same
are inconsistent with the requirement in s. 1(f), Art. VIII, State Const., that noncharter
counties “shall have such power of self-government as is provided by general or special
law,” and with the observation made and case law discussed herein that noncharter
county powers are limited to those expressly granted by statute or necessarily implied
tﬁerefrom. To that extent, the discussion in AGO's 073-58 and 071-54 is superseded by
this opinion.
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077-39—May 2, 1977
PAROLE AND PROBATION

PRISONERS RELEASED ON MANDATORY CONDITIONAL RELEASE
NOT LIABLE FOR $10 MONTHLY SUPERVISION PAYMENT

To: Charles J. Scriven, Chairman, Parole and Probation Commission, Tallahassee
Prepared by: Jerald S. Price, Assistant Attorney General
QUESTION:

Is an individual released on so-called mandatery conditional release
(based on accumulation of statutory gain-time allowances and
deductions) and under supervision by the Department of Offender
Rehabilitation pursuant to s, 944.291, F. S, required to contribuie $10
monthly towarff the cost of supervision and rehabilitation pursuant to s.
945.30, F, 8. (1976 Supp.)?

SUMMARY:

The $10 monthly payment duty imposed by s. 945.30, F. 8. (1976 Supp.),
applies only to persons placed on parole by the Parole and Probation

ommission amF persons placed on probation by the courts. It does not
apply to those persons on so-called mandatory conditional release (those
who have g)een released by virtue of statutory gain-time allowances or
deductions).

In AGO 076-184, I concluded that persons on so-called mandatory conditional release
“are excluded from the operation of s. 945.30.” Subsection (1) of 5. 944.291, F. §,, provides
that a prisoner who has served his term or terms, less allowable statutory gain-time
deductions and extra good-time allowances, as provided by law, shall, upon release, be
under the supervision and control of the Department of Offender Rehabilitation “as if on
parole . . . .” You have asked whether the latter provision for supervision of persons so
released, that they be supervised “as if on parole,” would constitute sufficient statutory
authority to require the application of s. 945.30 to individuals on so-called mandatory
conditional release. ..

I must reiterate my conclusion in AGO 076-184 and state my opinion that the language
of s, 944.291, F. 5., does not provide the kind of clear, express statutory authority which
would have to exist in order for the payment duty imposed upon parolees and
probationers by s. 945.30, F. S. (1876 Supp.?, to be extended to persons released by virtue
of having been granted statutory gain-time deductions and allowances. Such releasees
constitute a separate, identifiable class of releasees, apart from either parolees (who are
those persons actually placed on parole by the Parole and Probation Commission) or
?robationers (who are tgose persons actually placed on probation by the courts). Tt is a

undamental rule of statutory construction that the express mention by the Legislature
of one thing excludes from the operation of the statute other things not mentioned. Dobbs
v. Sea Isle Hotel, 56 So.2d 341, 342 (Fla. 1952). Accord: Interlachen Lakes Estates, Inc. v,
Snyder, 304 S0.2d 433 (Fla. 1973). Aﬁaplication of this rule of construction to s, 945.30
leads me to conclude that the Legislature’s express mention of persons on parole or
probation has the effect of excluding from the operation of that statute those persons
released by virtue of statutory gain-time allowances and deductions. The_granting of
gaintime allowances, by virtue of which a prisoner is released on so-called mandatory
conditional release, is placed by statute (ss. 944.27 and 944.271, F, 8. [1976 Supp.]) with
the Department of Offender Rehabilitation, not with the Parole and Probation
Commigsion or the courts. In addition, not all of such releasees are even subject to the
supervision provision of s. 944.291. Subsection (2) of s. 944.281 excludes from the
operation of that statute’s supervision requirement those “prisoners, who, at the time of
sentence, could not have earned at least 180 days’ gaintime.” Thus, a certain, and
possibly sizable, percentage of those released by virtue of statutory gain-time allowances
and deductions do not even require supervision by the Department of Offender
Rehabilitation. It is my understanding that the Legislature reasoned that there is a basic,
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minimum period of supervision required if any meaningful rehabilitation is to be
possible, and that supervision for a period of time less than 180 days would not be
worthwhile.

In a previous opinion (AGO 075-253) concerning s. 945.30, F. S., I concluded that
parolees and probationers from another state under supervision in Florida by Florida
officials, and Florida parclees and probationers under supervision in another state,
because of lack of clear statutory requirement therefor, are not subject to the $10
monthly payment duty imposed by s. 945.30. To hold that persons on so-called mandatory
conditional release are subject to the duty imposed by s. 945.30, absent clear statutory
language establishing such a duty, would be inconsistent with the reasoning and
conclusion of AGO 075-253 and with the decision in State ex rel. Greenberg v. Florida
State Board of Dentistry, 297 So.2d 628, 636 (1 D.CA, Fla,, 1974), cert. dismissed, 300
So.2d 900 (Fla. 1974), wherein the court made it clear that “[i}f there is a reasonable
doubt as to the lawful existence of a particular power which is being exercised, the
further exercise of the power should be arrested.” Accord: Edgerton v. International
Company, 89 So.2d 488, 490 (Fla. 1956).

It would seem most appropriate that this matter be brought to the attention of the
Legislature, so that a policy determination may be made as to whether persons on so-
called mandatory conditional release (or at least those actually receiving supervision)
should be required by statute to pay $10 per month towarad the cost of their supervision
and rehabilitation, along with parolees and probationers, In this regard, it would also be
advieable to seek legislative clarification as to what, if any, conditions the Parole and
Probation Commission or the Department of Offender Rehabilitation may impose upon
persons released by virtue of statutory gain-time allowances and deductions and as to
what procedures exist or should be provided in regard to revocation of statutory gain-
time allowances and deductions. Until such legislative clarification is provided, and unless
judicially determined otherwise, it is my opinion that the payment duty imposed by s.
945.30, F. S. (1976 Supp.), applies only to those individuals placed on parole by the Parole
and Probation Commission and those individuals placed on probation by the courts.

077-40—May 2, 1977
LEGISLATION

LEGISLATURE MAY REPEAL OR AMEND SPECIAL ACT WITHOUT
SUBMITTING LATER ACT FOR REFERENDUM APPROVAL

To: Dorothy Eaton Sample, Representative, 61st District, Tallahassee
Prepared by: Patricia R. Gleason, Assistant Attorney General
QUESTION:

Is the Legislature precluded from repealing or amending a special act
of the Legislature relating to saltwater fishing which, pursuant to a
referendum provision contained in said act, was approved by a
referendum of the electors within the affected area?

SUMMARY:

A special act of the Legislature which regulates the use of, or prohibits,
certain neis and seines in the waters of Pinellag County, and which was
approved by a favorable vote of the electors in the affected area, may be
repealed or amended by the Legislature without a provision requiring
approval by vote of the electors of the area affected if the constitutional
requirements for publishing notice of intention to seek enactment
thereof are complied with. Special laws which prohibit or otherwise
regulate the manner of taking saltwater fish through the use of nets or
Seines in county waters have not been superseded or imnliedly repealed
by general law.
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r question is answered in the negative, .

gﬁgptgr 29432, 1953, Laws of Florida, known as “The Pinellas County Salt Water
Fishing Law,” is a special act of the Legislature which regulates the use of nets and
geines for the catching of, and fishing for, saltwater fish in the waters of Pinellas County.
The stated purpose of the act is to conserve the supply of fish in said waters so as to
protect the fisheries and fishing industry. Section 2, Ch. 29482. To accomplish this
purpose, the act prohibits the use of seines and nets in certain ways and manners in the
waters of said county; prohibits the possession of certain nets and seines; prohibits stop-
netting, dragging, and hauling nets and seines in said county; and regulates the size of
twine, size of mesh, and length of nets and seines used in the waters of said county.
Sections 4-14, Ch, 29432, See also Ch. 29433, 1953, Laws of Florida, a special act
prohibiting the use of nets or seines, except cast nets, in Pinellas County within 100 yards
of any bridge, dock, pier, causeway, or ferry. Section 15 of Ch. 29432 provides that a
person violating any of the provisiong of the act shall be guilty of a misdemeanor and
punished as provided by general law. Section 17 of Ch. 29432, upon which your question

is founded, provides in pertinent part:

This act shall not become effective until approved in a referendum election
called and held in Pinellas County, Florida, wherein a majority of the qualified
electors voting on the question shall vote in favor of the adoption of this

acil, . . .

The foregoing provision requiring referendum approval of the special law is consistent
with the terms of s. 10, Art. III, State Const., which states:

o special laws shall be passed unless notice of intention to seek enactment
ﬁlerz%f has been publ.ishe(li) in the manner provided by general law. Such notice
shall not be necessary when the law, except the provision for referendum, is
conditioned to hecome effective only upon approval by vote of the electors of
the area affected. (Emphasis supplied.)

It is clear that published notice of the intention to seek enactment of the special
legislation or referé)ndum approval of such legislation by the electors in the affected area
are alternative conditions precedent to the validity and effectiveness of the subject
legislation. See State ex rel. Cotterill v. Bessinger, 133 So.2d 409 (Fla. 1961); Dickinson v.
Bradley, 298 So0.2d 352 (Fla, 1974). In the absence of published notice or referendup

rovigion, the special legislation is invalid and inoperative. Horton v. Kyle, 88 So. 757
?Fla. 1921); Harrison v. Wilson, 163 So. 233 (Fla, 1935); Gray v. Stoutamire, 179 So. 730
(Fla, 1938); Budget Commissicn of Pinellas County v. Blocker, 60 So.2d 193 (Fla. 1952).

However, where there has been published notice ¢r the law hag received favorable
referendum approval pursuant to a referendum provision contained in the law, the law
is effective and operative in the same manner as any other Jlaw enacted by the
Legislature. And, consistent with its power to pass any act which it deems necessary so
long as such act is not expressly or implie y_in conflict with the state or federal
constitutions, the Legislature may repeal a previously enacted special law, Farrggut v.
City of Tampa, 22 So.2d 645 (Fla. 1945); Kirklands v. Town of Bradley, 139 So. 144; State
ex rel. Collier Land Inv. Corp. v. Dickinson, 188 So.2d 871 (Fla, 1966). Accord: Attorney
General Opinion 077-20. .

Therefoga, the fact that Ch. 29432, supra, became effective as a result of a favorable
referendum vote does not in any manner whatsoever preclude legislative repeal or
amendment of said act, provided s. 10, Art. III, State Const,, is complied with. Nor must
any special act of the Legislature amending or repealing Ch. 29432 contain a provision
requiring referendum approval of such act, if the constitutional requirements for
Du?)lishing notice of intention to seek enactment thereof are complied with. Clearly, the

lain language of s. 10, Art. III, State Const., permits a special law to be enacted and to
Eecome effective by voter referendum of the affected electors; or, alternativeiy, by
published notice of intention to enact the law; or both. See AGO 059-28. )

I have also considered whether or not Ch. 29432, supra, and other special or local laws
relating to the regulation of the taking or possession of salt“(atez: fish have been
superseded and impliedly repealed by s. 870.107, F. S, which provides:

The power to regulate the taking or possession of saltwater fish, as defined in
8. 378.01, F. S, is expressly reserved to the state.
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Section 370.01(2), F. 8., defines “saltwater fish” to include “all classes of pisces, shellfish,
sponges and crustacea indigenous to salt water.”

Section 370.102, F. 8., was brought into the statutes by s. 1 of Ch. 73-208, Laws of
Florida, which was “an act relating to county government; reserving the power to
regulate saltwater fisheries to the state exclusively.” Section 2 of that act, codified as s.
125,01(4), F. 8., provides:

(a) The legislative and governing body of a county shall not have the power
to regulate the taking or possession of salt water fish as defined in s, 370,01,
F. 8,, with respect to the method of taking, size, number, season or species;
provided, however, that this subsection shall not be construed to prohibit the
imposition of excise taxes by county ordinance.

(b) All county ordinances purporting to regulate in any manner the taking
or possession of salt water fish, as defined in s. 370.01, F. S, are hereby
repealed.

Thus, it is evident that the purpose of Ch. 73-208, supra, is to prohibit any local
governmenial unit, including municipalities (see s. 1, Ch. 73-208, and s. 166,021(3)(c),
F. S.) from enacting local legislation or ordinances purporting to regulate the taking or
possession of saltwater fish., See AGO's 071.337, 074-161, 075-167, and 075-213.
Accordingly, inasmuch as Ch. 29432, 1953, Laws of Florida, preserves state regulation
with respect to the possession or taking of szitwater fish in the waters of Pinellas Connty,
and does not purport fo vest any regulatory powers in the county commission or
empower said body to enact any ordinances or resolutions regarding the taking or
possession of saltwater fish, the two statutes are actually not on the same subject and do
not possess the same purpose or objective. See 82 C.J.S8. Statutes s, 291, at nn. 20, 22, and
24, at pp. 491-492; Harrison v. McLeod, 194 So. 247 (Fla, 1940); Scott v. Stone, 176 So. 852
(Fla, 1937). In the absence of positive repugnancy between tl.e two statutes, therefore,
the later statute does not impliedly repeal the earlier statute.

Moreover, even if s. 1, ch. 73-208 (s. 370.102, F. 8.}, covers some of the subject matter
of Ch. 29432, supra, it is a well-established principle in this state that a general law will
not ordinarily repeal by implication an earlier special or local law. Sanders v. Howell, 74
So. 802 (Fla. 1917); State v. Sanders, 85 So. 333 (Fla. 1920); American Bakeries Co. v,
Haines City, 180 So. 524 (Fla. 1938). However, where the general law is a general revision
of the whole subject, or where the two acts are so repugnant as to indicate a legislative
intent that the general law should prevail, then the special act will he presumed to have
been superseded and repesled. Stewart v. DeLand-Lake Helen Special Road and Bridge
District, 71 So. 42 (Fla. 1916); Aplachicola v, State, 112 So. 618 (Fla. 1927); City of Miami
v. Kichinko, 22 So0.2d 627 (Fla. 1945); Town of Palm Beach v, Palm Beach Loc. 1866,
LAFF, 275 So.2d 247 (Fla. 1974).

Applying the foregoing principles to the instant inquiry, my examination of Ch. 73-208,
Laws of Flerida (s. 370.102, F. S.), and the title thereof, read with other relevant portions
of Ch. 370, . 8., reveals no general revision of the entire subject of saltwater fishing or
any positive repugnancy hetween the two laws. Cf Town of Palm Beach v. Palm Beach
Local 1866, LAI.F., supra, wherein the court held that Ch. 72-275, Laws of Florida
(codified as former ss. 447.20-447.34, ¥, S, 1973, and repealed by s, 8, Ch. 74-100, Laws of
Florida), the Fire Fighters Bargaining Act, represented such an overall revision on the
subject of collective bargaining as evidenced by the extensive duplication inherent in
both the prior special law and the later general law that the general law superseded the
special law.

To the contrary, s. 370.08, F. S. (1976 Supp.), represents an acknowledgment of existing
special acts prohibiting the use or regulation of nets or seines for saltwater fishing
purposes in county waters. See s. 370.08(1) providing “[n]o person may have in his
custedy or possession in any county of this state any fishing seine or net, the use of which
for fishing purposes in such county is prohibited by law”; also 5. 370.08(6) and (7), F. S;

also Rule 16B-6.01, F.A.C.,, promulgated by the Division of Marine Resources in the
Department of Natural Resources. Compare s. 370.083, F. S,, prohibiting special laws or
genelfgl}}aws of local application affecting the sale or purchase of speckled sea trout or
weakfish. :
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077-41—May 2, 1977
ADMINISTRATIVE PROCEDURE ACT

APPLICANT MAY WAIVE 90-DAY TIME LIMIT FOR
CONSIDERING AND APPROVING LICENSE APPLICATIONS

To: Joseph W. Landers, Jr, Secretary, Department of Environmental Regulation,
Tallahassee

Prepared by: Sharyn L. Smith, Assistant Attorney General

QUESTION:

Are the 30-day or 90-day time limits in subsection 120.60(2), F. 8. (s, 10,
Ch. 76-131, Laws of Florida), subject to waiver by an applicant for a
license?

SUMMARY:

The 90-day time limitation prescribed by s. 120.60(2), F. 8. (s. 10, Ch. 76-
131, Laws of Florida), for the approval or denial of license applications is
subject to waiver by the applicant for an environmental license,
However, the 30-day time limitation and 30-day period cannot be waived
by the applicant or the licensing agency.

You state that the staff of the Joint Legislative Committee on Administrative
Procedure has suggested that these time limits are jurisdictional limitations on an agency
and thus cannot be waived by the licensee. You suggest that these time limits establish
certain rights for the benefit of license applicants to ensure an expeditious decision by
the regulatory agencies and, therefore, may be waived by the applicant. Further, an
applicant may find such waiver advantageous in a case involving a project where the
licensing agency determines that the project cannot comply with applicable standards
and the applicant desives to discuss any modifications with the licensing agency in order
to avoid a denial of the application. You state that in complex cases there might not be
enough of the 90-day time period left for the applicant and the licensing agency to discuss
and evaluate possible modifications of the proposed project.

Section 120.60(2), F. S. 1975, provided that:

When an application for a license is made as required by law, the agency shall
conduct the proceedings required with reasonable dispatch and with due regard
to the rights and privileges of all parties or aggrieved persons. . . . {Emphasis
supplied.)

This provision, which operated on the agencies subject to s. 120.60, F. S, contained no
specific time limitations for agency action and instead only required that proceedings be
conducted with “reasonahble dispatch.” In 1976, the Legislature sgmﬁeantly amended 8.
120,80(2), F. S,, by s. 10, Ch. 76-131, Laws of Florida, and imposed the following specific
limitations upon licensing agencies subject to the requirements contained therein:

. . . Within 30 days after receipt of an application for a license the agency shall
examine the application, notify the applicant of any apparent errors or
omissions and request any additional information the agency is permitted by
law to require. Failure to correct an error or omission or to supply additional
information shall not be grounds for denial of the license unless the agency
timely notified the applicant within this 30 day period. The agency shall notify
the applicant if the activity for which he seeks a license is exerp%g from the
Yicensing requirement and return any tendered application fee within 30 days
after receipt of the original application or within 10 days after receipt of
additional timely requested information, correction of errors or omissions.
Every application for license shall be approved or denied within 90 days after
receipt ofP the original application or receipt of the additional timely requested
information, correction of errors or omissions. Any application for license not
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approved or denied within the 90 day period or within 15 days after conclusion
of a public hearing held on the application, whichever is latest, shall be deemed
approved and, subject to the satisfactory completion of an examination if
required as a prerequisite to licensure, shall be issued. (Emphasis supplied.}

The effect of s. 10, Ch. 76-131, Laws of Florida, is to require the licensing agency to do
certain things and to make certain decisions by a time certain. The law deems or
considers the failure to so act the equivalent of an approval of the appiication and
requires the issuance of the license forthwith. Section 10, Ch. 76-131, does not repose or
vest any discretion in the licensing agency with respect to the issuance of the license in
the statutorily specified circumstances.

An examination of 5. 120.60(2), F, S., as amended by s. 10, Ch. 76-131, Laws of Florida,
reveals that the 90-day time limitations contained therein are directed against the
licensing agency and in favor of and for the benefit of the applicant for the license.
However, s. 120.63, F. S,, as amended, permits licensing agencies to avoid the
requirements of s. 120.60(2) by applying to the Administration Commission for an
exemption as provided for at s. 120.63. However, each exemgtion granted by the
cormission shall be for a single application only and shall not be renewable. Section
120.60(8), F. 5. (1976 Supp.).

The obvivus legislative intent in rewording s. 120.60(2), F. S, to impose additional
requirements and time limitations associated therewith upon licensing agencies was to
ensure that said agencies acted in a prescribed manner upou applications for licenses
within specified time limitations or their authority to deny the license, subject to the
designated exception with respect to the satisfactory completion of any required
examination for licensing, would be foreclosed and, upon the agency’s failure to so act,
to require the license to be issued forthwith. This is appavent from the title of Ch. 76-131,
Laws of Florida, which states in pertinent part:

. . . amending s. 120.60(2), F. 8., and adding a subsection; setting limits upon
the time permitted an agency to request additional information and to make
decisions on license applications; providing for automatic issue of licenses under
specilfiieéi)circumstances and limited permissible exceptions. . . . (Fmphasis
supplied.

Thus, as to the applicant, the limitations imposed upon the licensing agencies have the
effect of also creating a substantive right for the benefit of the license applicant, and as
to him the sgtatute is a substantive law. Cf. Johnson v, State, 336 So.2d 93, 95 (Fla. 1976);
In re Florida Rules of Criminal Procedure, 272 S0.2d 65 (Fla. 1972) (Adkins, J,,
concurring); AGO 077-10,

However, the precise issue raised by your inguiry is whether the 90-day time
limitations contained in s. 120.60(2), F. S, which seek to expedite the rights and
grivﬂeges of the applicant can be intelligently, freely, and voluntarily waived by a

eneficially interested applicant. This, of course, presupposes that no coercion or
pressure, direct or indirect, will be placed upon the license applicant by the licensing
agency to induce the waiver by the applicant.

The Department of Environmental Regulation issues a variety of environmental
permits and licenses, dealing with such matters as pollution of the air and water by
stationary installations and weather modification, see ss. 403.061(16), 403.087, 403.088,
and 403.301, and regualation, disposal, and recycling of solid wastes, s. 403.707, . S, Such

ermits and licenses involve the conduct and operation of commercial and utility

usinesses, manufacturing, mining, exploration and exploitation of natural resources, and
recovery of natural resources. The privilege to develop and use property in order to
conduct business or operate commercial and utility facilities involves certain property
rights or interests which, whils subject to reasonable regulation, may not be totally
divested by the state, . .

The situation which your letter discusses is one in which the environmental licensing
agency has the a%phcation under consideration during the course of the prescribed 90-
day period and has provisionally determined that the project, as proposed in the
application, cannot comply with the applicable and lawfully established standards, and,
therefore, should be denied by the licensing agency unless modifications are made in the
proposed project and the application for licensing thereof. In this circumstance, the
waiver of the prescribed 90-day time limitations by the applicant is for the purpose of
giving the applicant and the agency time to evaluate modifications to the proposed
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project. and to negotiate and agree upon the requisite modifications so as to avoid a denial
of the license or permit which would force the applicant to reapply for the license or
permit or sé¢i: judicial review of the agency’s final denial thereof,

As a general proposition, a person may waive any matter which affects his property or
any alienable right which he owns, which belongs to him, or to which he is legally
entitled, whether secured by coniract, conferred by statute, or guaranteed by the
Constitution, provided such rights and privileges rest in the individual, are intended for
his sole benefit, do not interfere with the rights of others, and are not forbidden by law
or public policy. Gilman v. Butzloff, 22 So.2d 263 (Fla. 1948); 92 C.J.S. Waiver, at 1066-
1067.

Since an obvious purpose of s. 120.60(2), as amended, with respect to the 80-day time
limitation for the approval or denial of the license application, is to create beneficial
rights for the applicant, it would appear that, in conformity with the general rule, such
rights can be waived when the applicant intelligently, freely, and voluntarily determines
that such waiver is in his best interest, In circumstances such as those outlined by your
letter, such waiver would serve the ultimate purpose of the statute, which is to expedite
administrative environmental licensing and permitting procedures. A contrary
conclusion would frustrate the legislative intent of attempting to more expeditiously and
fairly deal with licensing procedures in environmental matters by encouraging denials
and reapplications or litigation when certain circumstances are present. The 30-day time
limitation, however, does not appear to raise the denial and reapplication problems which
could exist under the 90-day time requirements and apparently instead was intended to
operate on the agency to either perform certain functions and give certain notices to the
applicant within 30 days or be estopped in the future from asserting such matters as
grounds for the denjal of the license applied for. It is not evident that the waiver of the
30-day requirement would in any way benefit an applicant or further the purposes of the
statute. Therefore, the 30-day time limitation or requirement prescribed by s. 120.60(2),
F. S.(1976 Supp.), cannot be waived by the applicant for a license or the licensing agency.
Accordingly, unless judicially interpreted to the contrary, an applicant for an
environmental license may intelligently, freely, and voluntarily and without any pressure
or coercion by the licensing agency waive his rights under the 90-day time limitation
Frescribed by s. 120.60(2), K. S, in order to suspend the operation of the 90-day time
imitation prescribed therein.

077-42—May 4, 1977
ELECTIONS

CONVICTED FELON NOT DISQUALIFIED FROM VOTING
DURING PENDENCY OF APPEAL

To: Bruce A. Smathers, Secretary of State, Tallohassee
Prepared by: Patricia R. Gleason, Assistant Attorney General
QUESTION:

Dees a conviction of a felony disqualify the defendant as an electoxr
during the pendency of an appeal from such conviction?

SUMMARY:

In Florida, if an appeal has been taken from a judgment of guilty in the
trial court, that conviction does not become final uniil the judgment of
the lower court has been finally affirmed by the appellate courts.
Therefore, a felon adjudicated as such is not “convicted” within the
meaning of the constitutional disguaiiﬁcatmp from voting while an
appeal from such conviction is pending or while the time for an apé;eal
from the judginent or sentence has not yet expired. Accordingly, the duty
of the clexk of the circuit court to report “convicted” felons to the
supervisor of elections does not include the duty to report felons
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adjudicated and sentenced as such during the pendency of an appeal
from said conviction or prior fo the expiration of the time for appeal
from judgment or sentence. It follows, therefore, that the supervisor of
elections is not authorized to remove the names of such persons from the
registration books until the judgment and sentence have been finally
affirmed by the appellate courts or the time for such appeal has expired.

Section 106.23(2), F. 8., as amended by Ch. 76-233, Laws of Florida, requires the
Division of Elections of the Department of State to issue advisory opinions

when requested by any supervisor of elections, candidate, local officer having
election-related duties, political party, political committee, committee of
continuous existence, or other person or organization engaged in political
activity, relating to any provisions or possible violations of Florida election laws
with respect to actions such supervisor, candidate, local officer having election-
related duties, political party, committee, person, or organization has taken or
proposes to take.

In DE 076-13, the Director of the Division of Elections concluded that a convicted felon,
adjudicated as such and sentenced, but with an appeal pending, was disqualified from
voting. In her opinion, the director reasoned as follows:

Section 98.313, F. S., requires the supervisor to remove from the registration
books the names of convicted felons upon the list of same being furnished to
the supervisor pursuant to Section 98.312, F. S.

Only qualified electors may vote.

However, as noted in your letter, in AGO 06045, this office reached the opposite
conclusion with respect to this issue, holding that:

A conviction of a felony in a trial court will not disqualify the defendant as an
elector, candidate for office or office holder, when an appeal is prosecuted from
such conviction, until the appeal is disposed of by the appellate court.

The conclusion adopted in AGO 080-45 was subsequently reaffirmed in AGO 069-119,
wherein it was held that “until a person charged with a felony has been actually
convicted, and the time for an appeal from judgment of conviction has expired, he may
qualify for and run for public office.” (Emphasis supplied.)

It is beyond dispute that finally convicted felons whose civil rights have not been
restored are disqualified from voting. Section 4, Art. VI, State Const., provides:

No person convicted of a felony, or adjudicated in this or any other state to be
mentally incompetent, shall be qualified to vote or hold office until restoration
of civil rights or removal of disability.

Section 1, Art. VI, supra, further states, in pertinent part, that “[r]egistration and
elections shall . . . be regulated by law.”

Consistent with the fore oirig constitutional provisions, the Legislature has enacted ss.
98.312, 98.3183, and 98.2015), . S. Section 98.312 requires the clerk of the circuit court
at least once a month to deliver to the supervisor of elections a list of persons who have
been “convicted of felonies during the preceding calendar month.” Section 98.313
requires the supervisor of elections, upon receipt of the list as provided in s. 98.312, to
“remove the names of electors listed thereon from the registration books.” Section
98.201(1) provides, in pertinent part:

Whenever it shall come to the supervisor’s knowledge that any elector has
become disqualified to vote by reason of conviction of any disqualifying
crime . . ., the supervisor shall notify the person at his last known address by
certified or registered mail. Should there be evidence that the notice was not
received, then notice shall be given by publication in a newspaper of general
circulation in the county where the person was last registered or last known.
The notice by publication shall run one time. The notification shall plainly state
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that the registration is allegedly invalidated and shall be in the form of a notice
to show cause why the person’s name should not he removed from the
registration books. The notice shall state a time and place for the person so
notified to appear before the supervisor to show cause why his name should not
be removed. Upon hearing all evidence in an administrative hearing, the
supervisor of elections shall determine whether or not there is sufficient
evidence to strikc the person’s name from the registration books. If the
supervisor determines that there is sufficient evidence he shall strike the name
forthwith, . . .

Applying the aforementioned constitutional and sinitutory provisions to your inquiry,
it appears that the question as to whether a convicted felon is disqualified from voting
pending appeal from his conviction is dependent upon the meaning of the word
“convicted” as employed therein. An examination of textual authorities and judicial
decisions on this subject reveals that such authorities are somewhat divided as to
whether a felon is finally “convicted” and hence disenfranchised immediately upon
adjudication and sentencing or whether such felon is not finally “convicted” until
disposition of the appeal by the appellate courts, See, generally, Annot., 36 A.L.R.2d 138;
Annot, 39 ALR.3d 290; Annot, 71 A.L.R.2d 593, s. 6; 21 Am. Jur.2d Criminal Law s.
619; 29 C.J.S. Elections s. 33, n. 6; 9A Words and Phrases Convicted, Conviction, pp. 283-
284; and cases cited therender, . .

In Florida, however, there is substantial authority to support the view that a felon does
not stand finally “convicted” until the time for an appeal from judgment or sentence has
expired or final digposition is made of his appeal by the appellate courts. Thus, in State
ex rel. Volusia Jai-Alai v. Department of Business Regulation, 304 So.2d 473 (1 D.CA.
Fla, 1874), the court quashed a suspsnsion order which had suspended the petitioners’
racing permits on the grounds that said petitioners had filed false applications for racing
dates by answering negatively to a question as to whether any director, officer, or
stockholder had been convicted of a criminal offense. The court reasoned as follows on p.
475 of the opinion:

Although the evidence did establish that the stockholder, Emprise Corporation,
had been convicted of a felony under federal laws, it was further established
that said conviction had not become final because it was then on appeal and
that on advice of counsel, the applicants did not consider that they had been
“convicted” within the meaning of the question propounded on the application
form, Since the conviction had not yet become final, the apphc?.nts, were
justified in their belief that their stockholder had not yet been “convicted”. See
Page v. State Board of Medical Examiners, 141 Fla, 294, 193 So. 82 (1940); In
Re Advisory Opinion to the Governor, 75 Fla. 674, 78 So. 673 (1918); and Joyner
v. State, 168 Fla. 806, 30 So. 2d 304, 305 (1947), wherein the court stated in
material part: *. . . If an appeal has been taken from a judgment of guilty in
the trial court that conviction does not become final until the judgment, of the
lower court has been affirmed by the appellate court.”

Moreover, I am also of the view that a convicted felon's qualification as an elector
during the pendency of his appeal from judgment or sentence may not be conditioned
upon whether or not said felon has entered into an appeal or supersedeas bond (which
appears to be simply a bail bond by another name, see Cash v. State, 73 So:Zd 903, 9u4
[Fla. 1954]) pursuant to s. 924.065, F. S. See ss. 924.14, 924.15, 924.16, and $24.17, F. S,
Such a requirement would raise severe constitutional problems, as it is well established
that the Equal Protection Clause of the Fourteenth Amendment to the United States
Constitution proscribes invidious discrimination against indigents. See Burus v. State of
Ohio, 360 U.S. 252 (1959); Lindsey v. Normet, 405 U.S. 56 (1972); Griffin v. Illinois, 351
U.S. 12 (1956); ¢f., State ex rel. Cheney v. Rowe, 11 So.2d 585 (Fla. 1943), and Gaston v.
State, 106 So.2d 622 (1 D.C.A. Fla., 1958), as to the rule under s. 924,17, and s. 11 of the
Declaration of Rights, State Const, 1885 (now s. 16, Art. I, State Const.).(zl‘ne I_Jegls},alture
is presumed to have knowledge of the judicial construction of the term “convicted”; and
its reenactment of s. 98.312, F. S., carries, with the language adopted, also the judicial
construction put upen it. In re Advisory Opinion to the Governor, 96 So0.2d 541 (Fla.
1957); Collins Inv. Co. v. Metropolitan Dade County, 164 So.2d 806 (Fla. 1964); Depfer v.
Walker, 169 So. 660 (Fia. 1936).
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Accordingly, s. 98.312 does not require the clerk of the circuit court to report persons
who have been convicted of felonies to the supervisor of elections until the time for
appeal from judgment or sentence has expired, or until the conviction has been finally
affirmed by the appellate courts. In like respect, s. 98.313, F. S., does not authorize the
supervisor of elections to disenfranchise such persons or to remove their names from the
registration books. Cf AGO’s 074-15 and 077-1.

Similarly, the duty of the supervisor of elections under s. 98.201(1), F. S., to institute
administrative proceedings to strike an elector’s name from the registration books upon
the supervisor’s knowledge of an elector’s “conviction of any disqualifying crime” does
not arise until said elector’s felony conviction has been finally affirmed by the appellate
courts, or the time for the appeal from judgment or sentence has expired.

Your question is accordingly answered in the negative.

077-43—May 4, 1977
SUNSHINE LAW

APPLICABILITY TO 8CREENING COMMITTEE, SERVING AT
REQUEST OF SCHOOL BOARD, TO RECOMMEND APPOINTEES
FOR SCHOOL DISTRICT COUNSEL

To: Norma Howard, Executive Secretary, Broward County Bar Association, and Browaird
County School Board, Fort Lauderdale

Prepared by: Sharyn L. Smith, Assistant Attorney General
QUESTION:

Is a committee selected by the Broward County Bar Association at the
request of and pursuant to delegated authority Ly the district school
board, to screen applicants for the position of school distyi¢t ajtorney and
to make recommendations or nominations to the school board for its
consideration in the appointment of a school district attorney, subject to
the Government-in-the-Sunshine Law, s. 286.011, F. S.? -

SUMMARY:

A committee selected by a county bar association at the request of, and
pursuant to delegated authority by, a district school board to screen
applicants for the position of school district attorney and to make
recommendations or nominations to the district school board for its
consideration in the appointment of a school district attorney is subject
to the Government-in-the-Sunshine Law, s. 286.011, F. S.

The Government-in-the-Sunshine Law, s. 286,011, F. S., requires that all meetings of
two or more members of a board or commission subject to the act at which said members
discuss matters upon which foreseeable action might be taken by the board or
commission of which they are members be open to the public and that minutes of all such
meetings be recorded and open to public inspection and examination. City of Miami
Beach v. Berns, 245 So0.2d 38 (Fla. 1971). Additionally, reasonable notice of all such
meetings must be furnished to the public. Hough v. Stembridge, 278 So.2d 288 (3 D.C.A.
Fla., 1978); AGO 073-170.

In Town of Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974), the court held an ad hoc
citizens planning committee which was a%pointed by the town in order to make
recommendations to the town concerning land use controls subject to the Sunshine Law.
In so ruling, the court noted that the citizens planning committee functioned as an “arm
of the town c¢ouncil.”

The only apparent distinguishing feature between the instant case and Town of Palm
Bearh is that, in the instant case, the members of the school board will not choose or
apLeint the individual members of the screening committee but, instead, will delegate
this authority to the county bar association. This, however, does not appear to be a
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distinction which would serve to exempt this particular screening committee from the
Sunshine Law. For example, the school board specifically requested that the bar
association form such a committee in order to screen applicants for the vacant school
board attorney’s position and make recommendations or nominations to the school board
on the appointment by the board of its school district attorney. The fact that the
individual members of the screening committee have not directly been appointed by the
school board is of no importance for they would not have been appointed were it not for
the request and delegated authority of and by the board. The committee, once appointed,
acts for and on behalf of the school board in screening the applicants for the vacant
school district attorney position and in making recommendations or nominations for
appointment to such position. The applications for the school district attorney position
are, in legal effect, made to the school board. The applicants are screened for the school
board by the committee, and its recommendations are in effect nominations for the
appointment by the board to the vacant position. The school board utilizes such
recommendations or nominations in order to appoint the school district attorney.
Accordingly, under the Town of Palm Beach decision, I am of the opinion that the
members of the screening committee acting on behalf of the district school board are
subject to the Government-in-the-Sunshine Law, s. 286.011, F. S,, and may not hold closed
or private sessions in order to screen applicants and make recommendations or
nominations to the school board with regard to its appointment of an attorney for the
school digtrict. L .

While not dealing with the Sunshine Law, this conclusion is also supported by a recent
amendment to Ch. 119, F. S, the Public Records Law, which redefined the term
“agency,” s. 119.011(2), to include public or private agencies, persons, corporations, or
businéss entities acting on behalf of a public agency, and served to make such private
agencies or persons the agents of the public agency for whom they act and to subject
them and their records to ss. 119.01 and 119.07. See Ch. 75-225, Laws of Florida. This
amendment was in response to the court’s decision in State ex rel. Tindell v. Sharp, 300
So0.2d 750 (1 D.C.A. Fla., 1976), which held, among other things, that the personal files,
papers, and the work product of an independent contractor-consultant employed by a
school board to seek out suitable prospects for recommendation to the school board for
its consideration for the vacant position of school superintendent were not subject to s.
119.01, F. S. 1971. The effect of the 1975 amendment is to require that an individual or
committee appointed to screen applicants for public positions at the request of and acting
on behalf of a public agency “stands in the shoes” of the public agency for which he or
it acts insofar as the application of Ch. 119 is concernad and is subject to the terms of ss.
119.01, and 119.07(1).

077-44—May 16, 1977 ;
DEVELOPMENTS OF REGIONAL IMPACT
APPLICABILITY OF CH. 380 TO DISNEY WORLD

To: Guy Spicola, Chairman, Senate Committee on Natural Resources and Conservation,
Tallahassee

Prepared by: Staff
QUESTION:

What is the effect of Ch, 380, F. 8, relating to developments of regional
impact, on Reedy Creek Improvement District?

SUMMARY:
Absent a judicial or legislative declaration to the contrary, s. 23 of Ch,
67-764, Laws of Florida, exempts the Reedy Creek Improvement District

(Disney World) from the Ch. 380, F. S., requirements for a development of
regional impact. s
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You have advised me that the Reedy Creek Improvement District (Disney World) is
planning a major project and addition (EPCOT) to the Disney World Complex, and the
district is concerned as to whether or not it must comply with Ch. 380 requirements for
developments of regional impact.

The district was created by Ch. 67-764, Laws of Florida, which provides the governing
board of suéaervisors with broad, diverse powers to implement the purposes of the district
as exemplified in the legislative preamble to the special act. The Florida Supreme Court
upheld the constitutionality of the act in State v. Reedy Creek Improvement District, 216
So.2d 202 (Fla. 1868), by affirming the circuit court order which found that the act “did
not violate any provision of the Constitution of Florida.” The court approved a legislative
finding that creation of the district would foster, among other objectives, “the
conservation of natural resources.”

In s. 23(1) of the act, the Legislature found and declared that the powers accorded the
board of supervisors under that section were essential “to guide and accomplish the
coordinated, balanced and harmonicus development of the District in accordance with
existing and future needs.” The Legislature, in s. 23(2), granted the board of supervisors
exclusive jurisdiction and powers with respect to matters %)rovided for in that section
notwithstanding “any other laws of the State now or hereafter enacted.” This exclusive
grant of powers is reflected by this sentence:

The jurisdiction and powers of the Board of Supervigors provided for herein
shall be exclusive of any law now or hereafter enacted providing for land use
regulation, zoning or building codes, by the State of Florida or any agency or
authority of the State and the provisions of any such law shall not be applicable
within the territorial limits of the District.

Chapter 380, F. 8., in pertinent part, provides a regulatory process for developments
of regional impact [s. 380.06] for the legiglative purposes expressed in s. 380.021. This
chapter is administered and implemented by the Division of State Planning, Department
of Administration. By memorandum of July 20, 1976, the division has administratively
concluded that s. 380.06 does not apply to developments within the district:

This section specifically exempts the Reedy Creek Improvement District from
state land use regulation laws, “now or hereafter enacted.” This would include
Chapter 380.06, F. S, developments of regional impact. Therefore, by law the
Reedy Creek Improvement District is exempt from the jurisdiction of Chapter
380.06, F. S.
Cf s. 163.317(4), F. S. An administrative determination by an agency empowered with
the authority to enforce the statute is entitled to great weight. Green v. Home News
Publishing Co., 90 So0.2d 295 (Fla. 1956); State ex rel. Szabo Food Services, Inc. v.
Dickinson, 286 So0.2d 529 (Fla. 1974). Absent a judicial or legislative declaration to the
contrary, this administrative determination is persuasive and binding. See also 30 Fla.
Jur. Statutes ss. 151-158,

077-46—May 17, 1977
LEGISLATION

LEGISLATURE MAY SUBDIVIDE DRAINAGE DISTRICT INTO
UNITS AND APPORTION ASSESSMENTS UPON LANDS THEREIN

To: Lawrence R. Kirkwood, Representative, 88th District, Tallahassee

Prepared by: Jerald S. Price, Assistant Attorney General

QUESTION: ,
May the Legislature, by esgecial act, divide the lands within the Ranger

Drainage District (organized under the general drainage district law) into
two units or zones and apportion assessments imposed on such lands
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according to special benefits received from improvemenis or special
benefits bestowed?

SUMMARY:

In the absence of any constitutional provision, expressly or by
necessary implication prohibiting the exercise of the lawmaking power
of the state, the Legislature may enact a special act dividing the lands
within a drainage district organized under the general drainage district
law (Ch, 298, ¥, S) into two units or zones and apportioning assessments
imposed on such lands according to the improvements made or special

benefits bestowed.

Your question is answered in the affirmative, subject to compliance with constitutional
requirements relating to the enactment of special laws. i .

I would first note that the procedure provided in Ch. 298, F. S,, for forming drainage
districts (under which the cireuit court must issue a decree upon finding that the
statutory requirements have been satisfied) may no longer be used to create such
districts, even though such provisions of Ch, 298 remain on the statute books. In AGO
075-108, I expressed my opinion that Ch. 165, F. S. (as enacted by Ch, 74-192, Laws of
Florida), operates to supersede conflicting provisions of general or special law regarding
the methods of creation of special districts for drainage and water management purposes.
The cruecial language appears in s. 165.022, providing:

It is further the purpose of this act to provide viable and useable general law
standards and procedures for forming and dissolving municipalities and special
districts in lieu of any procedure or standards now provided by general or
special law. The provisions of this act shall be the exclusive procedure pursuant
to general law for forming or dissolving municipalities and special districts in
this state except in those counties operating under a home rule charter which
provides for an exclusive method as specifically authorized by s. 6(e), Art. Vit
of the State Constitution. Any provisions of a general or special law existing on
July 1, 1974 in conflict with the provisions of this act shall not be effective to
the extent of such conflict. (Emphasis supplied.)

Also see s, 163.603, F. S. (1976 Supp,), relating to new community districts under part V
of Ch. 163, F. S,, excepting independent special districts established pursuant to Ch. 298
from the operation of part V of Ch. 163, but requiring all independent special districts
(other i:an those excepted therein) created by ordinance or by a court or state agency
order to be established pursuant to part V of Ch. 163 and in accordance with Ch. 185,
F. 8.

1t is further clear, under general %rinciples of legislative power and under ss. 165.041(2)
and 165.051(1)a), F. S., that the Legislature may, by special act, create and abolish
special districts. If the power to create and abolish is established, the power fo amend or
alter such a district can reasonably be inferred. The power of the Legislature fo alter the
structure of a drainage district organized under the general drainage district law was
recognized by the Florida Supreme Court in Ronald v. Ryan, 26 So.2d 339 (Fla. 19486).
That decision upheld Ch. 22968, 1945, Laws of Florida, which dissolved and abolished the
Board of Supervisors of the Halifax Drainage District and established the Board of
County Commissioners of Volusia County as the ex officio board of supervisors of the
district with all duties and obligations devolving upon such board of supervisors under
the statutes theretofore enacted. Sections 1 and 2, Ch. 22968, The court applied the rule
that, for a statute to be held unconstitutional, it must be shown to be contrary to express
or necessarily implied prohibitions found in the State or Federal Constitution. The zourt
held that the petition for declaratory judgment in that case entirely failed tc meet this
rule and affirmed the declaratory decree entered by the trial court holding Ch. 22968
valid, It is fundamental that the Legislature may exercise any lawmaking power not
forbidden by organic law. Hopkins v. Special Road & Bridge Dist. No. 4, 74 So. 310 (Fla.
1917); Savage v. Board of gublic Instruction, 133 So. 341 (Fla. 1931), The Halifax
Drainage District and its board of supervisors and other officers were thereafter
abolished by another act of the Legislature, Ch. 30235, 1955, Laws of Florida.

1 have found no case involving the Legislature’s division into zones or units of a
drainage district created under C%l. 208, F. S. (or its earlier equivalents). However, in
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Bannerman v. Catts, 85 So. 336 (Fla. 1920), the court upheld a special act of the
Legislature dividing the Everglades Drainage District (originally created by special act)
into zones and proportioning the assessments accordingly, in much the same manner as
is being contemplated in regard to the Ranger Drainage District. Also see Lainhart v.
Catts, 75 So. 47 (Fla, 1917), involving the same issues.

In AGO 077-20, I concluded that it would be within the power of the Legislature to
abolish by Sﬁecial act a regional rapid transit authority which had been formed, not by
special act, but by mutual action of three counties pursuant to authority provided by
general law (part IV of Ch. 163, F. S.). That conclusion was based, as was Ronald v. Ryan,
supra, on the principle that the Legislature can pass any act which legislative wisdom
dictates, so long as it _does not collide with any provision of the State or Federal
Constitution. As I stated in AGO 077-20, in the absence of any such conflict, “the exercise
of reasonable legislative discretion is the sole brake on the enactment of legislation, for
State Constitutions are limitations on, rather than grants of, power and the Legislature
ig therefore authorized to_do those things not forbidden by the State or Federal
Constitutions.” This principle was simply and directly stated in State v. Davis, 166 So.
289, 297 (Fla. 1936); "“The test of legislative Eower is constitutiona] restriction; what the
people have not said in their organic law their representatives shall not do, they may
do.” Accord: State v. Board of Public Instruction for Dade County, 170 So. 602 (Fla. 1936);
Farragut v. City of Tampa, 22 So.2d 645 (Fla. 1945); Sun Insurence Office, Limited v.
Clay, 133 So.2d 735 (Fla. 1961).

. I am unaware of any constitutional provision which expressly or by necessary
implication operates to prohibit the Legislature from enacting into law a bill such as the
one here in question, Based on this absence of constitutional prohibitions, and on the
decisions cited above, recognizing the power of the Legislature to alter the structure of
drainage districts (both those created by special act and those created pursuant to
gfneral law) and to divide lands in a district upon which a charge is to be imposed into
fferent classes of zones, for the purpose of apportioning sucﬁ charges, I am of the
opinion that the division of the lands within the Ranger Drainage District into two units
and the apportioning of the assessments in each unit according to the special benefits
bestowed may validly be effected by special act of the Legislature. (It is assumed, of
course, that the provisions of s. 10, Art. 11l, State Const., as to enactment of special acts—
requiring publication of notice of intent to seek enactment of special legislation, or a
referendum of the electors within the affected area—will be complied with.)

077-46—May 19, 1977
ELECTIONS COMMISSION

MUST PUBLISH NOTICE AND AGENDAS OF MEETINGS
NOTWITHSTANDING EXEMPTION FROM PUBLIC RECORDS
AND SUNSHINE LAWS

To: Bruce A. Smathers, Secretary of State, Tallahassee

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Frank A. Vickory, Legal
Research Assistant

QUESTION:

Is the Florida Elections Commission required to give public notice of its
lI:earings')on alleged Ch. 106 violation and to publish an agenda for such
earings?

SUMMARY:

Pursuant to s. 106.25(1), F. S,, all complaints received by the Elections
Commission and all relevant reports and recommendations are made
confidential and, thus, exempted from the operation of ss. 119.01 and
119.07(1), F. S, of the Public Records Law, until the Department of State
concludes that disposition of such complaint has occurred pursuant to
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Ch. 106, F. S.,, at which time the complaints and all other relevant
material become matters of public record and subject to Ch. 119, F. S.

Hearings of the commission, pursuant to s. 106.25(1), F. S,, are required
by law to be held in closed session and are hence impliedly excepted from
the operation of the Government-in-the-Sunshine Law.

Even though Ch. 106, F, S, hearings are excepted, either expressly or
impliedly, from the requirements of the Public Records Law and the
Government-in-the-Sunshine Law, they are not thereby also exempted
from the requirements of the Administrative Procedure Act (Ch. 120,
F. 8.), since neither Ch. 106 nor Ch. 120 in terms makes or provides for
any exception from any provision of Ch. 120, The commission must
therefore comply with the notice and agenda requirements of Ch. 120
unless and until, upon (Proper application to the Administration
Commission, it is excepted from those requirements pursuant to the
provisions of s. 120.63. However, the Elections Commission need not
disclose the identity of the parties or the nature and details of the
proceeding in satisfying the requirements of Ch. 120.

Section 106.25, F. S. 1975, provides the procedures through which the Elections
Commission hears complaints of alleged violation of the State’s Campaign Financing Law
(Ch, 106, F. S.). Section 106.25(1) provides in pertinent part that any complaint filed with
the commission “shall be kept confidential until such time as the Department of State
concludes that disposition of such complaint has occurred pursuant to this chapter,” at
which time the complaint and all relevant reports, recommendations, etc., become
matters of public record. Until such time as the complaint and other related materials
are declared to be matters of public record, it is a first degree misdemeanor to disclose
the contents of the complaint or the testimony or findings or other transactions of the
commission. Section 106.25(4) and (5). It is clear, therefore, that the Elections
Commission’s hearings and dispositions of alleged violations of Ch, 106 are meant to be
strictly confidential until the Department of State declares otherwise.

The requirements of confidentiality in s. 106.25, F. S., must be read with reference to
Ch. 119, F. S,, the Public Records Law. Section 119.01 specifically declares that it is the
public policy of Florida that all state records shall be open at all times to anyone for
personal inspection. Section 119.07(1) requires any custodian of public records to permit
any person desiring to do so to inspect and examine such records at any reasonable time,
under reasonable conditions, and under supervision of the custodian. However, s.
119.07(2)(a) provides that “[a]ll public records which presently are provided by law to be
confidential or which are ﬁ)ro}nbited from being inspected by the public, whether by
general or special law, shall be exempt from the provision of subsection (1).” Hence, by
virtue of s. 119.07(2)(a), the complaint and other material relevant to the commission’s
hearings on alleged Ch. 106 violations are made confidential and are exempt from the
mandatory inspection provisions of ss. 119.01 and 119.07(1) until such time as they are
declared “public records” by the Department of State. Cf,, s. 112.824(1), F. S., making the
records relating to preliminary investigations of the Ethics Commission confidential, with
certain exceptions, notwithstanding the provisions of Ch. 119. .

Section 286.011(1), F, S., Florida’s Government-in-the-Sunshine Law, provides that all
meetings of a commission of any state agency at which official action is to be taken must
be open to the public at all times and that no official action may be taken except at such
a meeting. It appears that this statute conflicts with the equally forceful mandate of s.
106.25, ¥, S, “{)ny hearing of the Elections Commission for alleged Ch. 106, F. S,
violations is to be a closed, confidential meeting, attended only by those persons necessary
to the carrying out of the commission’s duties, with criminal penalties prescribed for

- violation of these provisions, Long-established rules of statutory construction command

that we attempt to reconcile these two seemingly conflicting statutes. However, it is clear
that reconciliation is impossible in the instant situation, since if the commission
conformed to one of the statutory requirements, it would be in direct violation of the
other. Section 106.25 is the later of the two statutes to be adopted (1973, amended 1974;
5. 286,011 was adopted in 1967, amended 1971). In such a case, where two statutes cannot
be interpreted in a consistent or reconcilable way, it is a rule of statutory construction
that, while implied modifications of statutes are not favored, a later statute will modify
an earlier statute to the extent that consistent interpretation is not reasonably possible.
Miami Water Works Local No. 654 v. City of Miami, 26 So.2d 194 (Fla, 1946), Florida
courts have consistently held that the latest expression of legislative intent is the law,
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when two irreconcilable statutes are involved. Johnson v. State, 27 So.2d 276 (Fla, 1964);
City of Jacksonville Beach v. Albury, 295 So.2d 297 (Fla. 1974). Hence, pending legislative
or judicial clarification, it is the view of this office that s, 106,25 is an implied modification
of or exception from Florida's Government-in-the-SBunshine Law. Compare s, 112.324(1),
F, S, making confidential and exempt from s. 286.011, F. S,, certain proceedings of the
Commission on Ethics.

Section 120.55(1)(c)3., F. S,, provides that the Department of State shall publish a
weekly publication, the “Florida Administrative Weekly,” which shall contain all notices
of meebings, hearings, and workshops conducted in accordance with the provisions of s.
120.53(1Xd), F. S. That section provides that each agency, in addition to other
requirements imposed by law, shall adopt rules for the scheduling of meetings, hearings,
and workshops, including the establishment of agenda therefor. This section provides no
exception from its requirements for the Elections Commission in performing its Ch. 106,
F. 8., responsibilities. Compare s. 112.324(1), F. S., providing that all proceedings, the
complaint, and other records relating to the preliminary investigations of the Ethics
Commission shall be confidential notwithstanding any provision of Ch. 120, F, S. It may
appear that the requirement to publish notice of and to prepare an agenda for a meeting
or hearing which is by law closed to the public is of little effectiveness. However, a
cardinal rule of statutory construction is that statutes must be interpreted so as to give
full effect to them all, so long as they are consistent and reconcilable with one another.
There is no inconsistency between s, 108,25, F. 8., and Ch. 120. Section 106.25 does not
deal with questions of notice, scheduling, agenda or other such procedural questions
which are covered by Ch. 120. It simply directs that commission hearings be closed and
that attendance be restricted. Neither Ch. 106 nor Ch. 120 contains any language that
the commission need not conform to Ch. 120 requirements. These requirements can be
easily met by the commission by giving notice of an election violation hearing and
preparing an agenda for such hearing but without disclosing in any manner the identity
of the parties involved or the exact nature of the proceedings or the details of the
proceeding or transaction of the commission. In that manner, the requirements of each
of the applicable statutes would be met.

Finally, it i not necessarily true that notice and publication of an agenda would serve
no useful purpose regarding Ch. 106, F. S,, hearings. It may be persuasively argued that
the Ch. 120, F. 8, requirements serve an important function if they do no more than to
let the public know that the Elections Commission is performing its duties, even though
members of the public are not permitted to attend or to know the identity of the parties
involved in, or the details of, a particular investigation until the time such matters
become “public records” by operation of law. However, it is not the prerogative of this
office to determine the usefulness of the commission’s conforming to C%. 120. The statute
in effect assigns that function to the Administration Commission. Upon application from
the Elections Commission, the Administration Commission may exempt any process or
proceeding from Ch. 120 requirements if it finds that conformity therewith would be “so
inconvenient or impractical as to defeat the purpose of the agency proceeding involved
or the purpose of this act and would not be in the public interest in light of the nature
tl)fz‘ (1):12393 (iB‘Ee)nded action and the enabling act or other laws affecting the agency.” Section

| Cl

Until the Administration Commission acts on an exception request from the Elections
Commission, it is the opinion of this office that the Ch. 120, F. S, notice and agenda
requirements must be met regarding Ch. 106, ¥, 8, election viclation hearings, but
without disclosing the identity of the parties or the nature of the proceeding.
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077-47—May 19, 1977
PUBLIC BUILDINGS

CONTRACTORS FOR PUBLIC BUILDINGS FOR LOCAL
GOVERNMENTS NOT AUTHORIZED TO SUBSTITUTE
SECURITIES FOR RETAINAGES

To: Kenneth H, Mackay, Jr., Senator, 6th District, Tallahassee

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Frank A. Vickory, Legal
Research Assistant

QUESTION:

Is s. 255.052, F.S. authorizing contractors to eleet to substitute
securities, including municipal bonds, for retainages on state contracts
for construction of state buildings applicable to and binding upon
county, municipal, or other local governments or local government
contracts for construction of public buildings for such local
governments?

SUMMARY:

Section 255.052, F. S., authorizing contractors to elect to substitule
securities, including municipal bonds, for retainages on state contracts
for construction of state buildings is not applicable to or binding upon
county, municipal, or other local governments or local government
contracts for construction of public buildings for such local governments.
Any such authority regarding local government contracts must come
from an amendment authorizing such substitution by an act of the
Legislature.

Section 255.052, F. S., provides essentially that, under any contract made or awarded
by the state or by one of its departments or officials, the contractor may withdraw all or
a part of the amount retained by the state contracting authority for payments to the
contractor pursuant to the terms of the state contract, upon depositing with the Staze
Treasurer any of several enumerated securities, including bonds of any political
subdivision of the state. i

Section 265,052, F. S., was brought into the statutes by Ch. 70-70, Laws of Florida,
“lajn [alet relating to state contracts,” codified as s, 255,052 and providing “for
substitution of securities for retainages on state contracts.” Chapter 74-253, Laws of
Florida, “(aln [alet relating to amounts retained on state contracts,” amended s.
255.052(1)(d) by adding certificates of deposit from state or federal savings and loan
association: to the securities listed in Ch. 70-70 authorized to be substituted for the
amounts retained on state contracts. .

Chapter 70-70, Laws of Florida, as amended by Ch. 74-253, Laws of Florida, nowhere
mentions county, municipal,  sther local government contracts or the construction of
public buildings for such loca: _svernments or retainages on any such contracts. These
statutes unequivocally apply only to state contracts and retainages on state contracts. It
is well settled that where a statute expressly enumerates the things on which it is to
operate, all things not expressly mentioned therein are excluded from its operation.
Dobbs v, Sea Isle Hotel, 56 S0.2d 341 (Fla. 1952); Interlachen Lakes Estates, Inc. v.
Snyder, 304 S0.2d 443 (Fla. 1973); Thayer v. Florida, 335 So.2d 815 (Fla, 1976). Therefore,
contractors under any contract awarded by county, municipal, or other local governments

or the construction of public buildings for such local governments are not authorized by
5. 255.062, F. S., to substitute the securities listed therein, including municipal bonds, for
any retainages for payments to the contractor pursuant to the terms of such contract.

t might be parenthetically noted that s, 255083, F. 8., providing for retainages for
payments to contractors by the contracting anthority has been expressly repealed by Ch.
'I7JG-4. Laws of Florida, effective on the 60th day after final adjournment of the 1976

egislature,

97

B i et s e e i o eyt B
)
et
3
¥
J
i

A e e s it o

N S R



077-48 ANNUAL REPORT OF THE ATTORNEY GENERAL

In order for the provisions of s. 255.052, F. S, or like terms, to apply to and be binding
upon local governments and to authorize contractors on local projects under local
contracts to substitute the same or similar securities for retainages on or under local
contracts, s. 255.052 or other appropriate statutory provision will have to be amended by
an act of the Legislature,

077-48—May 19, 1977
SUNSHINE AND PUBLIC RECORDS LAWS

APPLICATIONS FOR MUNICIPAL DEPARTMENT HEAD NOT
CONFIDENTIAL—APPLICANTS MAY NOT BE DISCUSSED USING
CODED NUMBERS—EMPLOYEE RECORDS MAY
NOT BE MADE CONFIDENTIAL

To: William E. Brant, Palm Beach Gardens City Attorney, Lake Park
Prepared by: Sharyn L. Smith, Assistant Attorney General
QUESTIONS:

1. Does the holding of Wisher v. News-Press Publishing Co., 310 So.2d
345 (2 D.C.A. Fla., 1975), extend to exempt applications for employment of
municipal department heads from the requirements of Ch. 119, F. S,, the
Public Records Law?

2. Do discussions of the applicants by preassigned number in a public
meeting violate s, 286.011, F. S., the Government-in-the-Sunshine Law?

3. Doaes a clause contained in a collective bargaining agreement which
permits personnel records of police officers to be kept vonfidential except
upon legal process or with the consent of the employee violate Ch. 119?

SUMMARY:

Unless and until judicially determined to the conirary, applications for
the position of municipal department head are public records, within the
meaning of s. 119.011(1), F. S., which must be produced for inspection and
examination by any person.

A state or local agency or official subject to Ch. 119, F. S, is not
empowered to promise an applicant for the position of municipal
department head that his application will be kept confidential or
otherwise be exempted from the operation of s. 119.01 or s. 119.07(2).

The use of preassigned numbers or codes at public meetings in order to
avoid the identification of (}Jersons who have applied for the position of
municipal department head, violates the Sunshine Law, s. 286.011, F. S.

Neither a public employer nor a duly executed collective bargaining
agreement between a public employer and its employees may validly
make the personnel records of public employees confidential or except
the same from s, 119.07(1), F. S.

According to your letter, the city administration is concerned about the proper
procedures to be employed in conducting the appointive or selection process for city
department heads, Under the charter of the city, appointment of department heads is the
responsibility of the city council following a recommendation from the city manager.
Some applicants for such positions have requested that their names not be made public
unless their apglication is under final consideration. In order to comply with this request,
numbers would be assigned to each application for preliminary review. Copies of the
applications would be provided to members of the city council for review.

The policy of the city administration is to narrow an applicant, list down to three to five
applicants and conduct interviews and at that point disclose publicly the applicants who
are part of the final selection process.
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AS TO QUESTION 1:

Subsequent to the receipt of your request for an opinion, the Supreme Cqurt of Florida

\;ashedqthe decision of tﬁ)e District Court of Algf)ea . Second District, in Wisher v, News-
%ress Publishing Co., 310 So0,2d 345 (2 D.C.A. Fla,, 1975), See News-Press Publishing Co.
v. Wisher, (Fla. 1977), Case No. 47,088, opinion filed February 25, 1877 (petition for
rehearing and clarification pending). However, in quashing the decision of the Second
District Court of Appeal, the court declined to rule on the broad policy question of
general access to the personnel files of public employees presented by th‘g case, 1.,
whether the judiciary possesses the authority to determine what records are “deemed by
law” to be confidential as a matter of public policy for the purposes of the Public Records
Law, and instead confined the opinion to the narrow issue of whether documents
authored and discussed by a public body acting in an open public meeting are exempted
from the operation of the Public Records Law, Compare s. 119.07(2)(a), F. S. 1967, which
read, in pertinent part, “[a]ll public records which presently are deemed by law to be
confidential or which are prohibited from being inspected by the public whether by
general or special acts of the legislature . .. .” and s. 4, Ch, 75-225, Laws of Florida,
amending s. 119.07(2)(a), which now states in pertinent part, “[a]ll public records which
presently are provided by low to be confidential or which are prohibited from being
inspected by the public, whether by general or speciallaw . . . .” (Emphasis supplied.)

However, in the case of applications for positions in the %ubhc employ, the Legislature
in 1975 specifically amended s. 119.011(2), F. 5,, at s, 3, Ch. 75-225, Laws of Florida, by
redefining the term “agency” to include public or private agencius or persons acting on
behalf of a public agency in an attempt to insure that applications for public employment
such as those here under consideration would be available for public inspection and
examination under the Public Records Law regardless of whether they were received by
a public board or an individual or group acting on behalf of the public board. This
amendment was in response to the decision of the District Court of Appeal, First District,
in State ex rel. Tindell v. Sharp, 300 So0.2d 750 (1 D.C.A. Fla,, 1974), in which the court
held, among other things, that the personal files, papers, and the work product of an
independent contractor-consultant employed by a school board to seek out suitable
prospects for recommendation to the school board for its consideration for the vacant
position of school superintendent were not subject to s. 119.01, F. 8. .

In light of the legislative and judicial history of 5. 118.011(2), F. 8., I do not believe that
either the Second %istrict Court of Appeal’s decision in Wisher v. News-Press Publishing
Co. 810 So0.2d 345 (2 D.C.A. Fla., 1975), or the Supreme Court’s decision in News-Press
Publishing Co. v. Wisher, supra, quashing the Second District Court of Appea! decision,
is applicable to applications for positions of municipal department heads. The Second
District Court of Appeal’s decision did not deal with such applications but was concerned
instead with the confidentiality of the personnel files of public employees or a county
department head. The Supreme Court’s decision in Wisher, supra, did not pass upon such
applications but dealt with documents authored by, and discussed, acted, and voted upon
in, an open public meeting, which documents it held to be nonexempt from disclosure.

The 1975 Amendments to the Public Records Law evidence a legislative declaration of
general state policy in favor of access to all state, county and municipal records. See s. 2,
Ch. 75-225, Laws of Florida, stating that “[ilt is the policy of the state that all state,
county, and municipal records shall at ali times be open for a pe;sonal xyspectxon by any

erson,” and s. 3, Ch. 75-225, which amended the definition of “agency” at s, 119.011(3),

8., in an attempt to insure that certain records pf public or private agencies, persons,
artnerships, corporations, or business entities acting on behalf of public agencies would
Be subject to public inspection, examination, and copying. Moreover, it can be
persuasively argued that the amendment to s. }19.@7(2)(91), found at s. 4, Ch. 75.225, and
set forth, supra, should be construed as a legislative mandate that only records made
confidential by general or special law are intended to be excluded from the operation of
8. 119.07(1), F. S,
b tl‘addit:if)rzélly, in State ex rel. Cummer v. Pace, 159 So. 679, 681 (Fla, 1935), the court
eld that

. . . where the Legislature has preserved no exception to the provisions of the
statute [C.G.L. 49%1, from which s. 118.01, F. S. is devived], the courts are
without legal sanction to raise such exceptions by implication; the policy of state
statutes being & matter for the Legislature and not the judiciary to determine.
(Emphasis supplied.)
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State ex rel. Cummer v. Pace, supra, was found by the Supreme Court to be in conflict
with Wisher v, News-Press Publishing Company, 310 So.2d 345 (2 D.C.A. Fla., 1975), and
was not receded from in the court’s decision in News-Press Publishing Co. v. Wisher,
supra. Under the rule expressio unius est exclusio alterius, s. 119.07(2)(2), F. S., operates
on those things enumerated or expressly mentioned and excludes from its operation all
things not expressly mentioned. Thayer v. State of Florida, 335 So.2d 815, 817 (Fla. 1976);
Interlachen Lakes Estates, Inc. v. R. Snyder, Jr., 304 So.2d 433, 434 (Fla, 1974); Dobbs v,
Sea Isle Hotel, et al., 56 So.2d 841, 342 (Fla. 1952); and cf. State ex rel. Cummer v, Pace,
supra. It was on the basis of this familiar rule of statutory construction that the court in
Caswell v, Manhattan Fire and Marine Ins, Co., 399 F.2d 417, 425 (5th Cir. 1969), re “used

to infer an exception to Ch. 119, F. S., for investigative reports of the State Fire Marshal,
stating:
The Florida legislature has chosen to grant a privilege from publ . isclosure

of some records of state agencies.

* * * * *

The legislature has accorded no such privileged status to investigation reports
of the State Fire Marshal. . . . No section contains even a hint that the reports
are privileged. In light of the existence of specific statutory privileges for
reports of other state agencies, we conclude the Florida legislature has chosen
not to confer such status on reports of the Fire Marshal.

The Courts have recognized that public policy may require restrictions on the
ﬁght ig ég)spect pubiic records. See Patterson v. Tribune Co., 146 So0.2d 623 (Fla.
Dp. .

® * * * *

While certain records of the Fire Marshal may be analogous to_investigative
police reports, the Florida courts have not extended the public policy exception
to the Fire Marshal's records.

In the absence of statutory privilege, and in light of a general policy favoring
publ(ilc inspection of government records, we conclude the district court
erred. . . .

The Legislature has seen fit to create well over one hundred express statutory
exceptions to Ch. 119, but, in so doing, has not created an exception for the records here
under consideration. To the contrary, the Legislature has acted affirmatively to broaden
8. 119.011(2), F. S,, in an attempt to, among other things, make certain records of “search
committees” composed of private or public professionals, hired or appointed or employed
in order to make recommendations concerning positions in the public employ, public
records, Also see Gannett Co, Inc. v. Goldtrap, 302 So.2d 174 (2 D.C.A. Fla., 1974), holding
that a preliminary land appraisal report obtained by a county in connection with
negotiations for the proposed acquisition of a landfill site was a “public record” and not
exempt by virtue of s. 118.07(2), ¥. S., notwithstanding that premature disclosure of the
report would be harmful to the county and citing with approval AGQ 072-63 to like effect.

In AGO 071-394 this office first expressed the view that a person who sends an
application to a public body may not make such application confidetitial by labeling it as
such. To allow such a grocedure would permit private persons to exempt documents from
Ch. 119, F. S., thereby defeating the intent of s. 119.07(2)(a), as amended, that the
prerogative of designating a document confidential and excepting it from the Public
Records Law belongs exclusively to the Legislature. The New York Court of Appeals,
facing a similar question, stated:

But it is said that the papers sought to be inspected are private and confidential,
and hence do not fall within the purview of the statute. As to this argument, it
is to be observed, in the first place, that a person who sends a communication
to a public officer, relative to the public business, cannot make his
communication private and confidential simply by labeling it as such. The law
determines its character, not the will of the sender . .. . It is true that a
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disclosure of the objections . . . may restrain objectors from writing thus freely
to similar boards in the future; but if such is a consequence of complying with
the plain command of a statute it must be endured. {Egan v. Board of Water
Supply, 98 N.E. 467, 470 (N.Y.C.A, 1912).]

e also the following cases decided under the Federal Freedom of Information Act, 5
ISJ.S.C. s. B52, to 1ikegeﬁ'ect: Ackerley v. Ley, 420 F.2d 1336, 1339-1340, n.3; Robles v.
Environmental Protection Agency, 484 F.2d 843 (4th Cir. 1974); Petkas v. Staats, 501 F.2d
887 (D.C. Cir. 1974); Legal Aid Society of Alameda County v, Schultz, 349 F.Supp. 771
(D.C. Cal. 1972). L . L i

Accordingly, unless and until judicially determined that applications for public
employment are privileged as a matter of “public policy” notwithstanding ss. 2, 3, and 4
of Ch. 75-225, Laws of Florida, a state or loca} agency or official subject to Ch. 119, F. 8,
would not be empowered to promise an applicant for the position of department head
that his application would be kept confidential or exempt any such application from the
operation of s. 118.01 or s, 119.07(1), since the Legislature has required that such
application be made available for public inspection and examination, To permit such a
practice would allow public officials to do indirectly that which they are prohibited from
doing directly and would be contrary to the clear intent of Ch. 119, as amended. Cf. 1L.D.S.
Properties, Inc. v. Town of Palm Beach, 279 So.2d 353 (4 D.C.A. Fla,, 1973).

AS TO QUESTION 2:

In News-Press Publishing Co. v. Wisher, supra, the Supreme Court discussed the

procedure utilized by the Lee County Commission in reprimanding a department head
and declared that such circumvention of s. 286,011, F. S., cannot be tolerated.

.. . The policy of this state expressed in the public records law and the open
meeting statute eliminate any notion that the commission was free to conduct
the county’s personnel business by pseudonyms or cloaked references. We
cannot allow the purpose of our statutes to be thwarted by such obvious
ruses. . . . (Emphasis supplied.)

Similarly, to permit discussions of applicants for the position of a municipal
department head by a preassigned number or other coded identification in order to keep
the public from knowing the identities of such applicants and to exclude the public from
the appointive or selection process would clearly frustrate or defeat the purpose of the
Sunshine Law. The use of preassigned numbers or codes at public meetings in order to
avoid identification of applicants for the position of a municipal department head would
violate the Sunshine Law, s. 286,011, F. S. Accord: Marks y. Broward County School
Board, 26 Fla. Supp. 175, 179 (17th Jud. Cir,, 1971); AGOQ’s 073-264 and 073-344. To the
extent AGO 071-58 is in conflict with this response, it is hereby receded from.

AS TO QUESTION 8:

This question involves a relatively simple issue, whether a public body and a private
group ccelm by agreement adopt or make an exemption from ss. 119.01 and 119.07(1), F. 8.
Cf s. 447.805(3), F. S., exempting all work products developed by the public employer in
preparation for negotiations and during negotiations from Ch. 113, F. S. No other
collective bargaining documents or records or agreements are exempted from, or made
confidential under, Ch. 118. . . .

While the Supreme Court in News-Press Publishing Co, v. Wisher, supra, declined to
discuss the broad policy issues of a court’s power to imply exceptions to s. 119.01 and
119.07(1), F. S., previous decisions of the Supreme Court have indicated that only the
Legislature has the power to except documents from the Public Records Law, e.g, see
Cummer v. Pace, 159 So. 679 (Fla. 1935). Unless and until these decisions are expressly
receded from by the Supreme Court of Florida, or the court in the future rules that
personnel records of public employees are confidential as a matter of public policy, thus
“nrovided by law to be confidential” within the purview of s. 119.07(2)a), F. S. (s. 4, Ch.
75-225, Laws of Florida), I am of the view that a public employer, or a duly executed
collective bargaining agreement between a public employer and its employees, may not
validly make the personnel records of public employees confidential or except or exempt
the same from the Public Records Law. If the police officers in question believe that
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public access to certain of their personnel records without their consent would violate
some applicable and material provision of a duly adopted or executed collective
bargaining agreement or their privacy rights, an action for declaratory judgment under
Ch. 86, F. S,, could be brought in the appropriate cirenit court in order io adjudicate their
rights under Ch. 119, F. 8., and such collective bargaining agreement.

077-49—May 24, 1977
PUBLIC RECORDS LAW

TRAFFIC ACCIDENT REPORTS REQUIRED BY MUNICIPAL
ORDINANCE~CONFIDENTIALITY

To: Raymond E. Beary, Chief of Police, Winter Park
Prepared by: Patricia R. Gleason, Assistant Attorney General
QUESTION:

May a municipal police department permit public examination and
copying 97f motor vehicle accident reports required by municipal
ordinance?

SUMMARY:

A written motor vehicle accident report made by a person involved in
an accident and filed with a municipal police department is within the
purview of s. 316.066(4), F. S,, which provides that such reports are for the
confidential use of the municipal police department and other municipal
agencies having use of the records for accident prevention purposes.
Since such motor vehicle accident reports have been provided gy law to
be confidential, they are therefore exempt from the public inspection
requirements of the Public Records Law, Ch, 119, F. S. However,
noiwithstanding s. 316.066(4), a driver or other participant involved in an
accident or a duly authorized represeniative of such driver or participant
may msgect and copy his or her own accident report. Nothing herein
should be construed to extend the confidentiality which has been
legx_slatlvely mandated by s. 316.066(4) to accident reports filed by the
police officer investigating the same.

. Section 316.066(1), F. S, requires the driver of a vehicle which is in any manner
involved in an accident resulting in bodily injury to or death of any person or total
dama%:a to property to an apparent extent of $100 or more to forward a written report
of such accident to the Department of Highway Safety and Motor Vehicles. However,
when the investigating officer has made a written report of the accident, no written
report need be forwarded to the department by the driver. Section 316.086(2), F. S.,
authorizes the department to require the driver of a vehicle involved in an accident to
file supplemental written reports whenever the department deems the original report to
insufficient and to require witnesses of accidents to render reports to the department.
Section 316.066(3), F. S., requires every law enforcement officer who in the regular
. course of duty investigates a motor vehicle accident in the circumstances preseribed in
subsection (1), either at the time of and at the scene of the accident, or thereafter by
interviewing participants or witnesses, to forward a written report of the accident within
24 hours after completing the investigation of such accident. Section 316.066(4), upon
which your question is founded, provides:

All accident reports made by persons involved in accidents shall be without
prejudice to the individual so reporting and shall be for the confidential use of
the department or other state agencies having use of the records for accident
prevention purposes, except that the department may disclose the identity of a
person involved in an accident when such identity is not otherwise known or
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when such person denies his presence at such accident, and except that the
department shall disclose the final judicial disposition of the case indicating
which if any of the parties were found guilty. No sach report shall be used as
evidence in any trial, civil or criminal, arising out of an accident, except that
the department shall furnish upon demand of any person who has, or claims to
have, made such a report or upon demand of any court a certificate showing
that a specified accident report has or has not been made to the department
solely to prove a compliance or a failure to comply with the requirements that
such a report be made to the department.

Pursuant to s. 316.008(1)(k), F. S., municipalities are empowered with respect to streets
and highways within their jurisdiction and within the reasonable exercise of their police
powers to require written accident reports. Thus, the question initially arises as to
whether or not an accident report required by a municipal ordinance adopted pursuant
to the authorization granted under s. 316.008(1)(k) is also governed by the terms of s.
316.066(4), supra.

An examination of the language contained in s, 316.066(4), F. S., does not clearly
indicate whether or not municipal accident reports are within the purview of that
section. Under such circumstances, it is appropriate to look to the legisiative history of
the subject statute, as well as that of other closely related statutes, to determine the
legislative intent. Florida State Racing Commission v, McLaughin, 102 So.2d 5§74 (Fla,
1958). To arrive at the meaning of a statute, the prior law, the mischief for which it had
not provided, the remedy appointed by the Legislature, the reason for such remedy, and
t%le facgtsgx)vhich led to its enactment should be considered. Curry v. Lehman, 47 So. 18
(Fla. 1908),

In this regard, my research discloses that, prior to the enactment of the Uniform Traffic
Law, Ch. 71-135, Laws of Florida, now codified as Ch. 316, F. S., state and local traffic
regulation was governed by former Ch. 186, F, S. 1969, the Model Traffic Ordinance for
Municipalities and former Ch. 317, F. S. 1969, which provided for regulation of traffic on
highways. With respect to municipal accident reports, former s. 186.08(2) stated:

The police department shall receive and properly file all accident reports made
to it under state law, or under any ordinances of this municipality, but all such
accident reports made by drivers shall be solely for the confidential use of the
police department, the traffic engineer, the department of highway safety and
motor vehicles, and the department of transportation, and no such report shall
be admissible in ang civil or criminal proceeding other than upon request of the
person making such report or upon request of the court having jurisdiction to
prove a compliance with the laws requiring the making of any such report.

Similarly, s. 186,9989 provided:

All accident reports and supplemental reports required by drivers of vehicles
by s. 186.9983(1) and (2) shalf)be without %)rejudice'to the individual reporting,
and shall be for the confidential use of the police depertment and of the
department of highway safety and motor vehicles, except that the police
department may disclose the identity of a person involved i an accident when
such identity is not otherwise known or when such person denies his presence
at such accident. No such report shall be used as evidence in any trial, civil or
criminal, arising out of an accident, except that the police department shall
furnish upon demand of any court, a certificate showing that a specified
accident report has or has not been made to the police department solely to
prove a compliance or a failure to comply with the requirement that such a
report be made to the department,

Moreover, s. 317.191 stated:

Any jncorporated city, town, village, or other municipality may, by ordinance,
require that the driver of a vehicle involved in an accident shall also file with
a designated city department a written report of such accident or a copy of any
report herein required to be filed with the department. All such written reports
shall be for the confidential use of the city department and subject to the
provisions of s, 317.171 {now 316.066(4), F. S.}.
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Chapter 71-135, Laws of Florida, repealed both Chapters 186 and 317, F. 8., and
replaced them with a single chapter, present Ch. 316, F. S. In the preamble of Ch. 71-
135, the Legislature indicated that the purpose of the revision was to ensure greater
uniformity in traffic regulation throughout the state. This intent is reflected in the
numerous “whereas clauses” which precede the enacting clause of the subject law, as
exemplified by the following:

WHEREAS, nonuniform laws and ordinances are a source of inconvenience and
hazard to the motorist and pedestrian alike, and contribute to accidents, traffic
snarls, and congestion, increase the administrative and enforcement burdens of
governmental agencies, and raise serious barriers to interstate and intrastate
travel and commerce, and

WHEREAS, the following proposed chapter 316, Florida Statutes, is a
consolidation of the existing state traffic laws contained in chapter 317, Florida
Statutes, the traffic ordinances contained in chapter 186, Florida Statutes, and
the suggested laws and ordinances contained in the Uniform Vehicle Code and
the Model Traffic Ordinence into one workable, uniform law throughout the
state and all its municipalities and political subdivisions . .

Accordingly, s. 1 of Ch, 71-135, Laws of Florida, now s. 316.002, F. S., in pertinent part
states:

... The legislature recognizes that there are conditions which require
municipalities to pass certain other traffic ordinances in regulation of municipal
traffic that are not required to regulate the movement of traffic outside of such
municipalities, Section 816.008 enumerates the areas within which
municipalities may control certain traffic movement or parking in their
respective jurisdictions. . . .

In view of the foregoing, I am of the opinion that the legislative intent expressed by
the enactment of Ch. 71-135, supra, was to ensure that municipal accident reports, where
authorized by ordinances adopted pursuant to s. 316.008(1)(k), F. S., were governed by
the same provisions as those which regulate accident reports required by the state
through the Department of Highway Safety and Motor Vehicles. Thus, such reports are
for the confidential use of the municipal police department or other city agencies having
ufie of the records for accident prevention purposes. In addition, such reports may not be
uted as evidence in a civil or criminal fri arisin%u;)ut of such accident, except as
otherwise provided in the statute. My conclusion in this regard is buttressed by several
judicial decisions which have held that the purpose of s. 316.066(4), F. S., is at least in
part to protect the constitutional rights against self-incrimination and to facilitate the
ascertainment of the cause of accidents. Wise v. Western Union Telegraph Co., 177 So0.2d
765 (1 D.C.A. Fla,, 1965); Herbert v. Garner, 78 So0.2d 727, 728 (Fla. 1955); State v. Coffey,
212 So.2d 632, 635 (Fla. 1968). Accordingly, a construction of s. 316.066(4) which would
exclude municipal accident reports from the purview of that section might well be found
to clash with the constitutional guarantee against selfdncrimination, in addition to
defeating the uniformity in traffic regulation intended by the Legislature.

Having determined that municipal accident reports fall within the purview of s.
316.0686(4), supra, the remaining consideration is whether or not such reports are thereby
exempted from the Public Records Laws, Ch. 119, F. S.

Florida’s Public Records Law makes all state, county, and municipal records open to
public inspection by any person. Sections 119.01 and 119.07(1), F. S. A municipal police
department is an “agency” within the meaning of s. 119.011(2), F. S.; thus an accident
report made or received by such department pursuant to law or ordinance or in
connection with the transaction of official business is a public record open for inspection
and copying unless s. 119.07(2)(a) is applicable, That section provides:

All public records which presently are provided by law to be confidential or
which are prohibited from being inspected by the publie, whether by general or
special law, shall be exempt from the provisions of subsection (1).
My research discloses no judicial decision which has analyzed the relationship between
s. 119.07(2)(a), supra, and s. 316.066(4), F. S. Cf. School Board of Marion County v. Public
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Emp. Rel. Commission, 334 So0.2d 582, 584-585, at n. 10 (Fla. 1976), wherein the court
indicated that a statute which limited access to otherwise public records to a narrowly
defined class of interested persons might operate as an exemption to s. 119.01, F. S., as
recognized in s. 119.07(2)(a), F. 8. o

An examination of decisions in other jurisdictions reveals, however, that courts have
construed statutes restricting the use of an otherwise public recg{d to a pari,:,xcular
governmental agency or department and, declaring such record to be confidential,” have
also exempted such record from the disclosure requirements of the applicable Public
Records Law, See Gerry v. Worcester Cousol. St. Ry. Co., 143 N.E. 694, 697 (Mass. 1924);
Lord v. Registrar of Motor Vehicles, 199 N.E.2d 316 (Mass, 1964). In light of the language
i .. 316.066(4), F. S., which makes accident reports “for the confidential use of the
department or other state agencies having use of the records for accident prevention
purposes,” (Emphasis supplied.) I am of the opinion that such reports have been provided
by law to be confidential and, by virtue of s. 119.07(2)(a), are exempt from the provisions
of ss. 119.01 and 119.07(1), F. 8. C£ Patterson v. Tribune Co., 146 S0.2d 633 (2 D.C.A. Fla,,
1962), cert. den’d, 153 So.2d 306 (Fla. 1963), wherein the court held that certain public
records might be kept “secret and free from public inspection” when required by public

olicy. . . "
P Asyto whether a driver or other participant “involved in an accident” or a duly
authorized representative of same may inspect and copy his own accident report, I am
of the opinion that a different resuit must be reached. It has been held that the
evidentiary privilege afforded by s. 316.066(4), supra, may be waived. Soler v. Kukula,
997 So.2d 600 (3 D.C.A. Fla,, 1974); Southern Life and Health Ins. Co. v. Medley, 161
So0.2d 19, 21 (8 D.CA, Flf%;, é964). S}iamﬂarly, é’tbis tx}x;y opinion tha}'g thelc }foniidfrtmahty

rovision of s. 316.066(4), F. S., may be waived by those persons whom the statute was
I(;es;ignated to protect. Cf. Stivahtis v. Juras, 511 P.2d 421 (Ore. Ct. App. 1973), holding
that a welfare recipient had a right to view his own file, notwithstanding a statute which
prohibited disclosure of information contained in the files of welfare recipients. This
conclusion appears to be consistent with the legislative intent as ex ressed in s, 321.05(1),
T, S., which requires the members of the Florida Highway Patrol to, inter alia,
“investigate traffic accidents, secure testimony of witnesses and persons invalved and
make report thereof with copy, when requested in writing, to any person 1n interest or
his or her attorney . ..." Accordingly, [ am of the opinion that a driver or other
participant of same may inspect and copy his own accident report.

Tt should also be noted that in AGO 072-158 I concluded that an accident report made
by the officer investigating the accident (as opposed to a report made by a person involved
in an accident) is not immune from public inspection and examination. Accord: Attorney
General Opinion 056-286, stating_ that, although accident reports made by persons
involved in accidents are confidential by statute, & report by the investigating officer was
a public record subject to inspection as provided in then-existing s. 119.01, F. 8.
Accordingly, this response should not be construed to extend the confidentiality
legislatively mandated by s. 316.086(4), F. S, to accident reports filed by the police officer
investigating the same.

077-50—June 3, 1977
PUBLIC EMPLOYEES

BUDGET APPROVAL FOR SPECIALIZED TRAINING COURSES—
GUIDELINES FOR APPROVAL

To: Harry L. Coe, Jr., Executive Director, Depariment of Revenue, Tallahassee
Prepared by: Staff
QUESTIONS:
1. Can the Division of Ad Valorem Tax approve a budget wherein a
property appraiser proposes to expend public funds to cover the cost of

sending his employees to various schools and training courses with the
p(ilrplclylsge ofsobtalgnig’zg Certified Florida Evaluator (CFE) designations, and
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then grant to such employees special qualification salaries as a result of
having obtained the designation?

2. Can the Division of Ad Valorem Tax approve a budget wherein a
county property appraiser proposes to expend puktilic funds to cover his
costs in attending various schools and training courses for the purpose of
obtaining the Certified Florida Appraiser (CFA) designation, which
designation automatically qualifies him for a special salary increase, as
provided in s. 145.10(2), F, 8.7

SUMMARY:

The Department of Revenue may apFrove a county property
appraiser’s budget containing expenditures for sending the appraiser to
a Certified Florida Appraiser course conducted pursuant to ss. 195.002
and 145.10(2), F. S. Approval may be given to expenditures for sending
certain employees of a property appraiser to a Certified Florida
Evaluator course conducted pursuant to s. 195.002, provided the
employing property appraiser certifies in writing that such employees
are already qualified and trained for their positions and will be attendin%
the course only to improve their efficiency in performing their officia
duties, and provided only those employees are sent whose duties pertain
directly to the assessment of property. Public employees are assumed to
be qaﬁ(fiied to perform the duties of their positions as of the time they
are hired.

The county property appraiser is specifically authorized by statute to
receive a special qualification salary upon the completion of the Certified
Florida Appraiser course. As to the employees of the county property
appraiser, while there is no specific statutory provision authorizing
automatic payment to an employee of a property appraiser—as oppose
to the county property appraiser himself—of a stpecial qualification
salary, the amount fo be paid a specific employee of a county property
appraiser, in the future-—absent a county civil service or job classification
system—is subject to the sound and reasonable discretion of the property
appraiser (and to Department of Revenue review), and that discretion
might well include consideration of an employee's educational credits or
training beyond those considered as basic education or training for the
pasition filled.

As to those employees of county property appraisers who have already
received, and are presenily receiving, special qualification salary
increments as previously approved by the Departmeiit of Revenue, they
may continue to receive such increments, and such increments
previously paid are not subject to reimbursement, because any amounts
previously approved and funded for employees by the a%praiser, funding
authority and Department of Revenue are presumed to be in recognition
of such employees’ productivity and efficiency.

Section 195.087, F. S., provides for the submission of a county property appraiser’s
budget to the Division of Ad Valorem Tax of the Department of Revenue. Under s.
195.087(1)(a), the division may amend the budget if it finds the budget to be either
inadequate or excessive. Such action by the division may be appealed by the property
appraiser affected to the Governor and Cabinet sitting as the Administration Commission
pursuant to s. 195.087(1)(a). While considerable discretion is vested in the division as to
the propriety of budget items, it is fundamental that the division may not, by the budget
approval process, atuthorize the use of public funds by a property appraiser for a purpose
not authorized by express or necessarily implied statutory authority.

Section 195.002, F. S., provides that the Department of Revenue “shall conduct schools
to upgrade assessment skills of both state and local assessment personnel.” And in s.
145.10(2), F. S,, it is provided:

Special qualification salary shall be an additional $2,000 per year to each
[property appraiser] who has met the requirements of the Department of
Revenue and has been designated a certified Florida {property appraiser]. Any
[property appraiser] who is certified during a calendar year shall receive in that
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year a pro rata share of the special qualification salary based on the remaining
period of the year. The department shall establish and maintain a certified
Florida [property appraiser] program. (Emphasis supplied.)

Under the above stattitory provisions, it is clear that a county property apgralser who
receives certification as a Certified Florida Appraiser upon completion of the requisite
courses maintained by the Department of Revenue is entitled to a special qualification
salary in the amount of $2,000 per year. However, neither of the abhove statutory
provisions, nor any other statutory provision of which I am aware, specifically authorizes
the payment of any special qualification salary to an employee of a county property
appraiser based on attaining Certified Florida Evaluator certification.

T am also informed that the Department of Revenue has been authorizing payment to
employees of county property appraisers of the special qualification salary for several
years and that many such employees in the state have received, and are continuing to
receive, such a salary increment. . .

While persons offering themselves for elective public office may not always have, at the
time of tgeir election, full expertise in all matters pertaining to the duties of the office, it
is to be assumed that the person who is hired as an employee of such a public officer is
already qualified and trained for his or her position when initially employed.

Of course, any employee may be compensated for his or her individual productivity or
efficiency as determined appropriate by the property appraiser, subject to the funding
authority and the Department of Revenue’s review and approval, which productivity or
efficiency after a reasonable period of time of job performance might have been
stimulated by such educational training. Likewise, any amounts previously approved and
funded for employees by the appraiser, funding authority, and t,he Department of
Revenue are presumed to be In recognition of such employees’ productivity and
efficiency, are not subject to reimbursement, and may continue as such. As to future cases
of employees completing the course, while there exists no specific statutory authority
providing for special qualification_ salary for employees equivalent to that authority
contained in s. 145.10(2) with regard to county property appraisers, the amount to be paid
a specific employee of a county appraiser, in the uture—absent a county civil service or
job classification system—is subject to the sound and .reasonable discretion of the
property appraiser (and to Department of Revenue review), and that discretion can
certainly consider the possession by an employee of educational credits or training
beyond those considered as basic education or training for the position filled.

The expenditure of public funds to cover the cost of sending the appraiser and the
appraiser’s employees to courses leading to certification as Certified Florida Appraiser (in
the case of the appraiser) and Certified Florida Evaluator (in the case of the employees
of the appraiger), which courses are authorized by ss. 195.002 and 145.10(2), sunra, was
addressed by one of my predecessors in office in AGO 064-136. The conclusion therein
answers your question as follows:

It is a proper expense of the office of the assessor of taxes to expend public
moneyspforpthe co%t of the tax assessor and/or his deputies attending schools to
take “short courses” covering various phases of up-to-date appraisal of real
property, provided, however, it i3 not a proper expense of the office of tax
assessor to expend public moneys for the initial schooling and trammg of those
persons who are not in the first instance qualified to perform the duties for
which they are employed. While we have answered your first question in the
affirmative, the only training which is hereby authorized is that training which
is designed to imprave the efficiency of an otherwise qualified employee.

The difference between training which qualifies one for a particular position of
employment and training which improves the efficiency of an otherwise qualified
employee was also emphasized in AGO 062-97, It was therein stated:

There is clearly no anthority for expenditures from public funds to provide
employee traimyng or education of a formal nature, although such training may
indirectly benefit the public. Public employees when employed should have the
basic training necessary for their employment. There is no general rule which
may be applied equally to all factual situations—eacn case must stand on its
own—and in the consideration of each case the primary test to be applied is
whether the training program is one which, although designed to improve the

107

e g i € 1

RPN S



077-51 ANNUAL REPORT OF THE ATTORNEY GENERAL

efficiency of the employee, will benefit the public. Unless the training will be of
direct public benefit it may not be given, in the absence of specific legislative
authority. Training and education of a formal nature for employees to it them
basically for the performance of their duties, as distinguished from truining
specifically designed to improve the efficiency of a qualified employee, may not
be given at public expense. (Emphasis supplied.)

Thus, under AGO (064-136, the Department of Revenue may approve a budget
containing expenditures for sex}dmgbthe county property appraiser and certain assistants
to those oﬂ‘ficxal }fourses aut_}égmzed V 58, l195.0021and 145.10(2), F. S. However, as to the
expenses of such courses with respect to the employees of the appraiser, the guidelines in
AGO’s 062-97 and 064-136 differentiating between training to I();x)la]ify one ft%;1 a position
and training which merely improves the efficiency of an already qualified and trained
employee must be strictly al%p]ied and followed. Inclusion in an appraiser’s budget of an
amount to cover the cost of sending an employee to such a course, or a voucher for
payment of such a budgeted amount, should be accompanied by written certification by
the property appraiser to the effect that the employee whose educational expenses are
to be paid from fpubhc funds is already qualified for his or her position and that the
training is only for the purpose of improving that employee's eﬂ‘ﬁ:iency in performing
official duties. It should also be emphasized that an employee may not be sent to a course
at public expense unless that employee is engaged in duties, the performance of which
would be made more efficient by the course. (In other words, an employee engaged solely
in clerical or administrative functions, and who does not have any duties regarding the
actual assessment of property, could not be sent at public expense to a course designed
to increase the efficiency of employees enga%ed in assessing property. If such an
employee were to be sent to such a course at public expense, it would have to be assumed
that the purpose was to train that person for a position for which he or she was not
already qualified; such an expenditure of public funds would be clearly unlawful under
the guidelines set forth in AGQ’s 062-97 and 064-136.)

077-51—June 9, 1977
REGICNAL WATER SUPPLY AUTHORITIES
AUTHORITY TO APPROVE OR DISAPPROVE—IN WHOM VESTED

To: Joseph W. Landers, Jr., Secretary, Department of Enuvironmental Regulation,
Tallahassee

Prepared by: J. Kendrick Tucker, Assistant Attorney General
QUESTIONS:

1. Do the Governor and Cabinet sitting as the head of the Department
of Natural Resources retain the authority to approve or deny the
establishment of a regional water supply authority?

2 If such authority was transferred to the Department of
Environmental Regulation along with other functions under Ch. 378,
F. S, dqes that authority reside in the secretary or the Environmental
Regulation Commission?

SUMMARY:

The authority to approve or deny agreements establishing regional
water su%ply authorities pursuant to s. 373,1962, F. S., has been
transferred from the Governor and Cabinet, sitting as head of the
Department of Natural Resources, to the Department of Environmental
Regulation pursuant to Ch. 75-22, Laws of Florida. The Secretary of the
Depariment of Environmental Regulation is the authority to take final
action on the apgroyz_nl or denial of agreements establishing regional
water supply authorities pursuant to s. 373.1962, F. S,, rather than the
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Environmental Regulation Commission.  Appeals from such
determinations are to the Environmental Regulation Commission,
pursuant to Ch. 75-22, Laws of Florida.

Your questions are answered as discussed below, .

In 197(}1 the Legislature created the mechanism for establishment and approval by the
Governor and Cabinet of regional water supply authorities. Section 7 of Ch. 74-114, Laws
of Florida, provides in pertinent part as follows:

1) By agreement between local governmental units created or existing
pu(rs)uang tog;he provisions of ArticlegVIII of the Constitution of the State of
Florida, pursuant to the Florida interlocal cooperation act, section 168.01,
Florida Statutes, and upon the apf)roual of the governor and cabinet sitting as
head of the department of natural resources to insure that such agreement will
be in the public interest and complies with the intent and purposes of this act,
regional water supply authorities may be created for the purpose of developing,
storing and supplying water for county or municipal purposes in such a manner
as wﬂ? give priority to reducing adverse environmental effects of excessive or
improper withdrawals of water from cgngentrated areas. In approving sai

agreement the governor and cabinet sitting as head of the department of
natural resources shall consider, but not be limited to, the following: (Emphasis

supplied.)

Thus, as created by Ch. 74-114, supra, the Governor and Cabinet sitting as the head of
the Department of Natural Resources had the authority to approve or deny the
agreement establishing regional water supply authorities. By specifically mentioning the
Covernor and Cabinet as the head of the Department of Natural Resources to carry out
this function, the Legislature apparently intended such duty to be actually exercised by
the Governor and Cabinet and not just by the staff of the Department of Natural
Resources, which department, pursuant to s. 373.026, F. 8. 1973, was responsible for the
administration of Ch. 373, F. S., and had general authority over the water management
districts. Cf, . 20.05(L)(Db), F. S. (1974 Supp.). . . .

However, in 1975 the Legislature reorganized the environmental agencies. Section 11
of Ch. 75-29, Laws of Florida, provides in pertinent part as follows:

All powers, duties and functions of the Department of Natural Resources
relatinpg to water management as set forth in chapter 373, Florida Statutes, and
chapter 74-114, Laws of Florida, are transferred by a type four transfer, as
defined in s. 20.06(4), Florida Statutes, to the department {Department of
Environmental Regulation] . . . and provided further that, notwithstanding
the provisions of s. 373.026(7), Florida Statutes, the governor and cabinet,
sitting as the Land and Water Adjudicatury Commission, shall have the
exclusive power by a vote of four of the members, to review, and may rescind
or modify any rule or order of a water management district . , . to insure
compliance with the provisions and purpasss of chapter 373, Florida Statutes.
(Emphasis supplied.)

Thus, by type four transfer all functions of the Department of Natural Resources
relating téy w)a’%)er management contained in Ch. 373, supra, and Ch. 74-114, supra, were
transferred to the Department of Environmental Regulation. A type four transfer is
defined in s. 20.06(4), K. S., as follows:

A type four transfer is the merging of an identifiable program, activity, or
function of an existing agency into a department. Any program or activity
transferred by a type four transfer shall have all its statutory powers, duties,
records, personnel, property, and unexpended balances of appropriations,
allocations, or other funds tran§ferred to the department to which it is
transferred. . . . (Emphasis supplied.)

The D tment of Natural Resources is created pursuant to s. 20.25, F. 8, and
pursx?ante&ag. rél(()a.gli(l) the Governor and Cabinet are the head of that department, While
sitting as the head of the Department of Natural Resyurces the Governor and Cabinet
are part and parcel of that department and exercise their authority as, for, and on behalf
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of, that department. I, therefore, conclude that Ch. 75-22, supra, transferred to the
Department of Environmental Regulation the approval of agreements establishing
regional water supply authorities, since it transferred all functions of the Department of
Natural Resources under Ch, 74-114, supra, to the Department of Environmental
Regulation, including all the functions of the head of the Department of Natural
Resources, the Governor and Cabinet,

While it might be argued that the Governor and Cabinet are best suited to determine
whether the public interest will be served by creation of a regional water supply
authority, nevertheless, such determination can certainly be made under the Constitution
by other agencies. See s. 6, Art, IV, State Const. Additionally, since the Department of
Environmental Regulation is now vested with the responsibility for the administration of
Ch. 373, supra, and has general supervisory authority over all water management
districts pursuant to s, 373.026, it likewise is certainly in a position to determine whether
a proposed regional water supply authority created by agreement between local
governmental units “complies with the intent and purposes” of Ch. 373, as required by
s. 373.1962. Your first question is therefore answered in the negative.

Your second question asks that if such authority to approve the establishment of
regional water supply authorities is vested in the Department of Envirenmental
Regulation, does that authority reside in the Secretary of the Department of
Environmental Regulation or in the Environmental Regulation Commission. With
respect to the Secretary of the Department of Environmental Regulation, s. 20.261(1),
F. 8., provides that the head of the Department of Environmental Regulation is the
secretary who is appointed by the Governor subject to confirmation by the Senate.
Section 20.05(1)(a), F. S., provides that each head of a department shall plan, direct,
coordinate, and execute the powers, duties, and functions vested in that department or
vested in a division, bureau, or section of that department.

With respect to the Environmental Regulation Commission, s. 6 of Ch, 7522, supra,
provides the duties of the commission as follows:

The commission shall exercise the exclusive standard-setting authority of the
department, except as provided in s. 8(1)(b) and s. 11 of this act, The commission
shall also act as an adjudicatory body for final actions taken by the department,
excellaj: go)r those appeals and decisions authorized in s, 5 of this act. (Emphasis
supplied.

In order to determine precisely how the approval of agreements establishing regional
water supply authorities is to be accomplished, it i3 necessary to first determine whether
such approval constitutes an order or a rule within the meaning of the Administrative
Procedure Act. With a few exceptions, most all agency actions are either a rule or an
order. See City of Titusville v. Florida Pub. Emp. Rel. Comm’n, 330 So.2d 733 (1 D.C.A.
Fla., 1976), and State of Florida ex rel, Department of General Services, et al. v. Ben C,
Willis, etc,, ef al. Case No. DD, 104 (1 D.C.A., Fla,, 1977), Section 120.52, F. 8. (1976
Supp.), defines rule and order as follows:

(9) “Order” means a final agency decision which does not have the effect of
a rule and which is not excepted from the definition of a rule, whether
affirmative, negative, injunctive, or declaratory in form. An agency decision
shall be final when reduced to writing.

* * . N .

_(14) “Rule” means each agency statement of general applicability that
implements, interprets, or prescribes law or policy or deseribes the organization,
procedure, or practice requirements of an agency and includes any form which
imposes any requirement or solicits any information not specifically required by
statute or by an existing rule, The term also includes the amendment or repeal
of a rule, The term does not include:

. () Internal management memoranda which do not affect either the private
interests of any person or any plan or procedure important to the public and
which have no application outside the agency issuing the memorandum.
(Emphasis supplied.)
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In Price Wise Buying Group v. Nuzum, 343 So.2d 115 (1 D.C.A. Fla., 1977), the court

" held that a declaratory statement issued pursuant to s. 120.565, F. S, that is an agency

eneral applicability that implements and prgscribes policy was a rule
f:iatt}firg etl}llte gﬁeinﬁng of sl.)li20.52(1i’), F. S. In Straughn v. O,’,Rlorgian, 338 So.2d‘83‘2 (Fla.
1976), the Supreme Court invalidated agency “guidelines” which were detelr?}llnapwg
whether bonds for sales tax collections were necessary under a statute that au lomze”
such bonds when “necessary to insure compliance with the provisions of [sales taxd aws%;
The court held such guidelines to be rules and required their adoption under the
Administrative Procedure Act.

As stated in AGQ 076-123:

i asi-legislative act [rule making] can be generally defined as being:
pr?nk;:ri?; d&ncined with p[olicy considerations for future rather than the
evaluation of past conduct; based not on evidentiary facts but on policy making
conclusions to be drawn from facts; action aﬁ‘egtmg an entire class rather than
individuals of the class, and action when particular rpembers of the class are
not singled out for special consideration based on their own facts.

ing a proposed agreement establishing a regipnal water supply guthprity
pquiuz%%rotgl sg 375.19%2, supgrriz, the Department of Environmental Regulation is to

consider the following factors:

R . 4y i of
a) Whether the geographic territory of the proposed authority is o
su(fﬁ)cient size and cha%acter to reduce the env1ror:imental effects of improper or
ive withdrawals of water from concentrated areas.
exaf)sm"lr‘he maximization of economic de\{elopment of the water resources
within the territory of the proposed authority.

(© The availability of a dependable and adequate water supply. 4
{d) The ability of any proposed anthority to design, construct, operate, an
maintain water supply facilities in the locations, and at the times necessary, to
insure that an adequate water supply will be available to all citizens within the
uthority. . L
2 (e Tl};e effect or impact of any progosed authority on any municipality,
nty, or existing authority or authorities. )
co&) yThe existing needs of the water users within the area of the authority.

{Section 373.1962, F. 8.

aki he determination whether a proposed agreement establishing a regional
wi&g‘&%{ﬁ% ;uthority is in the public interest and complies with tl}e 1ntent‘a1‘1d purposgs
of Ch. 378, supra, by considering the above enumerated factors, it is my opinion t(l;at the
agency is not implementing or prescribing law or policy so as to constitute the adoption
of a rule within the meaning of s. 120.52(14), supra. Ra.ther, this agency act;ogi sgadems1
primarily concerned with a determination of evidentiary facts affecting in 1v:1 uat
governmental entities or individual members of a class whose interests are sm%ue1 gut
for special consideration. I, therefore, conclude ‘t:hat suph agency action is not a " le tl?
constitutes an order under 5. 120.52(9), supra. Final action on such orders is vested in ?:
Secretary of the Department of Environmental Regulation as head of the depﬁr%?%%
pursuant to ss. 20.05(1)(a), and 20.261(1), F. S, Fu;-t}}ermore, from a reading _of ch. 75- };
supra, 1 find no authority granted to the commission to exercise final action on s%c
orders. However, pursuant to s. 6 of Ch. 15-22, as above quoted,”thga commission acts “as
an adjudicatory body for final actions taken by the department” with certain exceptmn%
not pertinent herein, Therefore, event though the secretary as head of the Department 28
Environmental Regulation takes final action on the approval or denial of gaaagzreemen
establishing regional waber supply authorities pursuant to s 373.11 y sug:a,
nevertheless, the commission shall hear such determinations in an appellate capa§1 y%
Your question is therefore answered that the Secretary of the Departmcla'nh. o
Fnvironmental Regulation is to take final action in approving agreements estab %s m}g1
regional water supply authorities pursuant to 8. 873.1962, supra, but appeals of suc
determinations are made to the Environmental Regulation Commission.
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077-52—dJune 9, 1977
TAXATION

PROCEDURE FOR SALE OF PROPERTY ACQUIRED BY
FORECLOSURE OF COUNTY-HELD TAX SALE CERTIFICATES

To: Robert L. Nabors, Brevard County Attorney, Titusville
Prepared by: Patricia J. Turner, Assistant Attorney General
QUESTION:

What is the proper procedure for the sale of real property acquired by
the foreclosure of county-held tax sale certificates under s. 197.£79, F. S.
971?

SUMMARY:

Property, subject to the liem of privately held tax sale certificates,
acquired by the county prior to December 31, 1972, by judicial foreclosure
of county-held tax sale certificates, must be sold in accordance with the
procedures set forth in Ch. 197, F. S, 1971,

In situations where the 2-year period has expired, bringing the sale
under s, 125.35, F. S, the &)roperty can be sold upon published notice and
in the manner prescribed by s. 125,35 and cannot be sold by negotiation
with a prospective purchaser without new advertisement or
readvertisement.

Prior to December 31, 1972, the county acquired title to property subject to the lien of
county-held tax certificates by judicial foreclosure. Upon entry of a final decree, title to
the property was vested in the county free of all liens and claims of every kind.
Individual holders of tax sale certificates were “restricted and confined solely to the right
to participate in proceeds received from said lands upon the sale thereof by the board of
county commissioners . . . pro rata,” s. 197.650(6), F. S. 1971,

Within 90 days from the date of the entry of the final decree, the board of county
commissioners was required to establish a value for each parcel “not less than fifty
percent of the amount of the last assessed valuation appearing upon the county tax roll,”
8. 197.700(1), F. S. 1971, . :

Upon the deposit of the statutorily prescribed amount with the clerk of the circuit
court by any person desiring to purchase the parcel and after publication of the notice
of sale 11 a newspaper of general circulation in the county where the parcel was situated
once each week for 2 successive weeks by said clerk, the county could dispose of the land
at public sale to the highest bidder, s. 197.700(2), F. S. 1971.

If no application to purchase the property was submitted within 2 years after said
property had been available for sale, the county was authorized to dispose of the land in
any method provided by law, s, 197,700(2), F, S. 1971

Section 125.35, F. S., provides the method for the sale of property belonging to the
county. The sale of said property can be made only after notice of the sale has been
published in a newspaper of general circulation in the county once a week for at least 2
weeks. The board of county commissioners is then authorized to accept the highest bid,
unless said board rejects all bids as too low, s. 125.35, F. S.

Although Ch. 72-268, Laws of Florida, effective December 31, 1972, and Ch. 73-332,
Laws of Florida, made major changes in Ch, 197, F. 8. 1971, the above procedures set
forth in the now repealed sections of Ch. 197 govern the sale and disposition of property
acquired by the county prior to December 31, 1972, by the foreclosure of county-held tax
sale certificates.

It is well established that the rights of holders of tax sale certificates other than
governmental agencies are to be determined by the laws in force at the time the
certificates are acquired, See Leland v. Andrews, 176 So, 418 (Fla, 1937); Northern Inv.
Corporation v. Mutual Realty Co., 174 So. 849 (Fla. 1937); and AGO 074-202,

Under Ch. 197, F. S, 1971, an individual certificate holder was assured that for a period
of 2 years following the entry of the final decree, property, if sold, would produce an
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ess than 50 percent of the last assessed valuation. Upon termination of the . ‘
gf;g;;l i)ggis)il, the propelgy could be sold to the highest bidder without any glflarant%e i
that said property would generate 2 definite return, unless the board o Fo.‘é“ }i
commissioners, in its discretion, rejected all bids as too low. Therefore, the mldnéx ual
certificate holder, participating on a 1g)lro rata basis in proceeds from the sale, would desire
i ds to be as high as possible. .
smﬁllarc){\ogfrie county-owngd property is offered for sale, the provisions of Ch. 197, F. hS
1971, and s. 125.35, F. 8., must be complied with, including the necessity to republish }E e
notice of sale. The sale of said property cannot be effected by negotiation with a
prospective purchaser without readvertisement, even though the pro;égrty vg}a:s
advertised previously as required by s. 125.35. Where a controlling statute directs %
procedure for accomplishing some object, it s, in effect, a prohibition %g5a18n036
accomplishing the object in any other manner [See Alsop v. Plerce, 19 8o.2d 79%, gZO’ 508
(Fla. 1944); and In re Advisory Opinion of the Governor, Civil Rights, 306 So.2 1, 2
(Fla. 1975)]; and, where a statute expressly mentions one procedure (e.g, the sa eh y
notice published for 2 weeks to the highest bidder), it impliedly excludes anftker
procedure, See Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1972); and Interlachen Lakes
Estates, Inc. v. Snyder, 304 So.2d 433 (Fla. 1974). o et
Based upon the above-quoted statutory and case authority, it is my oplﬁlon :1
property, subject to the lien of privately held tax sale certificates, acquired by the counby
prior to December 31, 1972, by foreclosure of co_unty-held tax sale certificates must be
sold in accordance with the procedures set forth in Ch. 197, F. S. 1971 P S 1971
Although more than 2 years have elapsed since the amendment of Ch. 197, F. 1911 ,
thus bringing the sale of said property under the provisions of s. 125.35, F. S, i
individual certificate holder still has an interest that the proceeds be distributed pursuan

to the prior act.

A SNV
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077-53—dJune 9, 1977
LOCAL GOVERNMENT COMPREHENSIVE PLANNING ACT

{CE AFFECTING LESS THAN 5 PERCENT OF LAND AREA—-
ORDINANG ONLY ONE PUBLIC HEARING REQUIRED

To: Neal D. Bowen, City Attorney, Sanibel
Prepared by: Michael H. Davidson, Assistant Attorney General

QUESTION:

nactment of ordinances which deal with the land use element
ofh; tl:;(anflpre}uansive plan pursuant to the provisions of the Lgca}
Government Comprehensive Planning Act, when such o]rdmances izl
with less that 5 percent of the total land area of the local governmeil. |
unit, must there be a second public hearing on a date set for the adoption ;

of such ordinances?

o et <

SUMMARY:

i 63.3181(3)(a), F. S. (1976 Supp.), goyerning the procedures to be
foﬁz(\}i?; 1in noti(cing and holding public hearings regarding fthe
enactment of an ordinance affecting the land use element I? al . :
comprehensive plan of a local governmentai unit under the O(i‘)i ;
Government Comprehensive Planning Act when the total land a(rlea to % . ,:
affected by such ordinance is less than 5 percent of the total lan arexli) 1(_) .
the governmental unit, requires only one duly noticed and held public
hearing, provided that the meeting at ‘_vluch s_uch an (n-dlmmcet is
adopted is noticed and conducted in compliance with the Government in
the Sunshine Law, as judicially construed.
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The Local Government Comprehensive Planning Act has been amended by Ch. 76-155,
Laws of Florida, which, inter alia, provides specific procedures governing the enactment
of an ordinance dealing with the land use element of a comprehensive plan. Section 3 of
the 1976 act amends s. 163.3181, F. S,, to read, in material part:

(3 ...[W)henever a local governing body considers the enactment of an
ordinance dealing with the land use element of a comprehensive plan, the
following procedures shall be followed.

() In cases where the proposed ordinance deals with less than 5 percent of
the total land area of the local governmental unit, the ;{overning body shall
direct the clerk of the governing body to notify by mail each real property
owner whose land the governmental agency will restrict or limit the use of by
enactment of the ordinance and whose address i3 known by reference to the
latest ad valorem tax records. The notice shall state the substance of the
proposed ordinance as it affects that property owner and shall set a time and
place for one or more public hearings on such ordinance. Such notice shall be
given at least 30 days prior to the date set for the public hearing, and a copy
of such notice shall be kept in a separate book which shall be open to public
inspection during the regular business hours of the office of the clerk of the
governing body. The governing body shall hold « public hearing on the
proposed ordinance not more than 60 days nor less than 30 days prior to the
date set for adoption of the ordinance, (Emphasis supplied.)

Section 2 of Ch. 76-155, supra, in pertinent part, amends subsection (3) of s. 166.041,
F. S, so as to except those ordinances which deal with land use enacted pursuant to the
provisions of the Local Government Comprehensive Planning Act from the procedural
requirements prescribed by s. 166.041(3) for enactment of municipal ordinances in
general. This section further operates to prohibit the adoption ¢f emergency ordinances
which enact or arend a land use plan and to require ordinances which deal with land
use pursuant to the provisions of the Comprehensive Planning Act to be enacted under
the procedures prescribed in s. 163.3181(3), F. S.

The second sentence of s. 163.3181(3)(a), F. S. (1976 Supp.), permits, but does not
require, more than one public hearing on ordinances dealing with the land use element
of a comprehensive plan and which deal with less than 5 percent of the total land area
of the affected local governmental unit. The last sentence of s, 163.3181(3)(a) requires the
local governing body to hold only “a public hearing,” i.e, only one public hearing, on a
proposed ordinance dealing with the land use elements of a comprehensive plan within
the specified 30-day to 60-day time period prescribed by the statute. See Random House
Dictionary of the English Language, p.1, defining “a” as “one, a certain, a particular,”
and also Lente v. Clarke, 1 So. 149, 152 (Fla; 1886), defining “a” as an adjective of
singular specificity, There is no statutory requirement for public hearing on the date set
for adoption of such an ordinance. However, all meetings of the governing bodies of all
municipalities at which official acts are to be taken are raquired to be public meetings
open to the public at all times, s, 286,011, F. S,, upon reasonable notice thereof to the
public, Hough v. Stembridge, 278 So0.2d 288 (3 D.C.A. Fla,, 1973). Further, s. 163.3181(3)(a)
does not require the giving of advertised notice of the public hearing in a newspaper of
general circulation; rather, it requires the local governing body to direct its clerk to
notify by mail each affected real property owner, the use of whose land the local
governmental agency proposes to restrict or limit by enactment of the ordinance. Such
notice must state the substance of the proposed ordmnance as it affects the particular
prgperty owner and set a time and place for the public hearing or hearings on the
ordinance.

Additionally, the conclusion that only one duly noticed hearing is required to satisfy
the requirements of s. 163.3181(3)(a), F. S, (1976 Supp.), is buttressed by a reading of s.
163.3181(8)(b)1., which expressly and s§eciﬁcahy requires two advertised public hearings
on proposed ordinances which deal with more than 5 percent of the total land area of the
local governing unit and particularizes the time within which each of the two
advertisements and hearings is to be made and held, If the Legislature had intended to
require two duly noticed public hearings to meet the requirements for s, 163.3181(3)a),
supra, it could have, and presumably would have, done so as in s. 163.3181(3)(b)1.

Therefore, T am of the opinion that only one properly aud timely noticed and held
public hearing is required to meet the requirements of “a public hearing” on a proposed
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i dealing with less than 5 percent of the total land area of the local
]aor&;:igef&fl:xglggcy undgr and as provided Ey_ the provisions of s, 163.3181(3)(a), F. Sd.
1976 Supp.), provided that the meeting at which such ordinance is adopted is n_ot}cﬁ
and conductéd in comgliance with the Government in the Sunshine Law, as judicially

construed (s. 286.011, . 8.

077-54—June 9, 1977
SPECIAL TAX DISTRICT

E IN COMPOSITION OF FIRE CONTROL DISTRICT
Ig‘n;}i,bﬁ)N—(—}EFI‘E‘ECT ON FIREMEN’S EXISTING PENSION PLAN

To: Ralph B. Wilson, St. Lucie County Attorney, Fort Pierce

Prepared by: Sharyn L. Smith, Assistant Attorney General and Joslyn Wilson, Legal
Research Assistant

QUESTION:

t would a change in the composition of the St. Lucie County-
cht%l g“izeitz‘chire Prevention and Control District Governing Boaxd have

on its firemen’s pension plan?

SUMMARY:

i 1977), which changes the composition of the St. Lucie
C(flu‘;xlé;?F%I%igiée(Fire)Prevention and Centrol D}i)strlct’s governing board
by making the board of county commissloners the ex officio governing
head of tge fire district will not affect the dlstruf‘ts ex‘ls‘tlnff ﬁ_remen’s

ension Ii‘l;an established under Ch. 175, F. S., the "Municipa Firemen's

ension Trust Fund Act.”

i r letter, a question has been raised by firemen employed by the St.
Lupéicgoégﬁlrﬁ:;-%’gnll’lierce Fire f’lrevention and Control District as to the probable eﬁ‘%cﬁss
House Bill 651 (1977) will have on the district’s existing firemen’s retlreyne‘r}t systel?x the
1977 amendment to Ch. 59-1806, Laws of Florida, which created the district, mad esf the
Board of County Commissioners of St. Lucie County the ex officio governing boar fo .te
fire district. The fire control district is presently promd;ng a pension (fzzggz’i’mc hor1 ’;Bs
retired employees under the “Municipal Firemen’s Pension Trust Fund Act, . s

F. S. Section 18 of Ch. 59-1806 provides:

i rized to employ the fire fighting personnel heretofore
Zg%lg;:g%; ?:hg%ﬁgf of Fort Pieré)e gnd by the Fire Control District herein ang
hereby abolished. All rights of such personnel under the cugl ﬁer\{ﬁce and
retirement laws and ordinances.of the City of Fort Pierce an ad by tes anh
regulations pertaining thereto are hereby respectively preserved unto suc

personnel.

The firemen are concerned that the change in board membership will adversely affect

nei icipation i v existing pension plan established under Ch. 175, F. S,
m%lﬁep?;fﬁfaaf lt%I:a lélt.t }fﬁcie Coungprornmissioners serve as the ex officio commisgsioners

and governing head of the fire district does not mean that they lack the authority to do

i ber of another board or commission; that is, he serves as a
ﬁggxg:rh(gg grexg‘éﬁei‘s gog;%mor commission because of an office already held by znrré,
provided, however, that the dutieseof ghe é\tvc; oﬁice}s‘lgriedgog ggfgnﬁggﬁeoxngﬁggfye%d

y | Opinion 075-296. See State v. Ilorid ] ,
é\gtgén?’eg’r? ?ﬁfi%%ﬂﬁggher of State Road Board serving as ex officio membelglof %215
Improvement Commission); Advisory Opinion to the Governor, 1 S0.2d 636 (Fla.
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{chairman of State Road Department serving as ex officio member of State Planning
Board); Amos v. Mathews, 126 So. 308 (Fla. 1930) (Governor, Comptroller, and State
Treasurer serving ex officio as the State Board of Administration); Whitaker v. Parsons,
86 So. 247 (Fla. 1920).

Whether an officer as a member of both boards holds one or two offices is dependent
on the nature of the duties of each,

[T}f the duties of the two capacities are separate and distinct so that the officer,
while acting in one capacity, is governed by one law angd, while acting in the
other, is governed by a different and independent law, then he holds two
distinct and separate offices. [67 C.J.S. Officers s. 9, p, 120.]

The Fort Pierce-St. Lucie County Fire District was created by the Legislature in 1959
for the purpose of performing a prescribed, specialized function, that is, providing and
coordinating fire protection within the district. The district's governing board was
granted the authority “to establish, contract for, operate and maintain whatever facilities
may be required to so reduce fire hazards and to ﬁrevent the destruction of the properties
located within the . . . district and to exercise the powers incident to the operation of a
fire prevention and control district ... .” Chapter 59-1806, Laws of Florida. To
implement the puipose of the district, the board is authorized to levy and collect taxes
for the payment of notes that may be issued by the district. See ss. 12 and 20, Ch. 59
1806. While the duties imposed upon the fire district's board of commissioners are not
inconsistent with those imposed upon the county board of commissioners, they are
separate and distinct. The fire district is a separate political entity from the county, and
its governing beard of commissioners is governed by a different and independent; law.
Accordingly, a public officer serving as county commissioner for St. Lucie County and as
an ex officio member of the fire district’s board serves in two distinet and separate
capacities and holds two distinct and separate offices.

The Chief of the Governments Division of the Bureau of the Census of the United
States Department of Commerce has informed the county that if the board of county
commissioners is also the ex officio governing board of the fire district, the district would
be classified as a dependent agency of the county for federal revenue sharing purposes.
Section 218.31(5), F. S., defines a “special district” as “a local unit of special government,
except district school boards and community college districts, created pursuant to general
or special law for the purpose of performing prescribed specialized functions, including
urban functions, within  limited boundaries.” Section 218.31(6), F. 8., defines a
“dependent special district” as a “special district whose governing head is the local
governing authority, ex officio, or otherwise, or whose budget is established by the local
%overn;nent authority” for the purposes of part III of Ch. 218, F. S, the Uniform Local

inancial Government and Reporting Act. Under these definitions, it appears that
amending s. 6, Ch. 59-1806, Laws of Florida, so as to make the board of county
commissioners the ex officio governing head of the fire district would operate to bring the
district within the purview of part III of Ch. 218 as & “dependent special district,”
thereby subjecting it to the budget requirements of s. 218.34(2), which provides:

The praposed budget of a dependent special district shall be contained within
the general budget of the local governing authority and clearly stated as the
budget of the dependent sg)ecial district. Financial reporting shall be made in
the same faghion as provided by rules of the department.

This designation of the fire control district as a “dependent special district” is, however,
only pertinent to the Uniform Local Government Financial Management and Reporting
Act and does not, in itself, affect the district’s status with respect to state revenue sharing
or the district’s firemen’s pension plan,

Accordingly, I am of the opinion that the aforesaid amendment to Ch, 59-1808, Laws
of Florida, as amended by gh. 65-2191, Laws of Florida, will not affect the district’s
existing firemen’s pension plan regardless of the composition of its government head, ex
officio or otherwise.
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077-55—June 17, 1977
CONSTITUTIONAL LAW

ISION OF RELIGIOUS FACILITIES AND SERVICES OF
PRCO}‘I[ASI”ILAI}N IN COUNTY JAIL BY SHERIFF—DOES NOT
VIOLATE ESTABLISHMENT CLAUSE

To: A, L. Johnson, Santa Rasa County Attorney, Milton
Prepared by: Patricia R. Gleason, Assistant Attorney General

QUESTIONS:

. e any of the following practices prohibited by either the
Es%abfiksrhmin%’ Clause of the First Amendmeni to the United States
Constitution or s. 3, Art. I of the Florida Constitution: maintenance of an
area within a county jail which is used for the conducting of religious
services for the inmates; mainienance of a rent-free office within a county
jail for the use of the prison chaplain; or use of public funds to employ a
chaplain to minister to the inmates at the county jail?

2. If the answer to question 1is in the negative, is the board of county
commissioners authorized to establish such religious facilities at the
county jail or comgensate the prison chaplain from the general revenue
fund of the county?

SUMMARY:

ither the Establishment Clause of the First Amendment to the United
Stljt‘:ast Constitution nor s. 3, Art. I, State Const., prohibits the maintenance
of religious facilities within the confines of the county jail or the
compensation from public funds of a chaplain to minister to the religious
neecfs of the inmates provided that such facilities and clergy are made
available to all inmates regardless og religious belief and that no one

igion is given preference over another. .
re'lf}g;eo ixlxiegrnal g eration and equipment of the county jail is the
responsibility of the sheriff, subject to agphcable rules and regulations
promulgated by the Department of Offender Rehabilitation. Accordingly,
the nature of religious facilities provided at the jail is within the
discretion and jurisdiction of the sheriff, provided that no expenditure qf
funds for construction, repair, or cafi_tal improvement of the county jai
is involved. Should repair or capital improvement of the county Jaﬂfbe
required to provide religious facilities at the county jail, expenditures for
such purpose would have to be authorized by the board of county
issionexs,

colx)r‘xlngﬁg funds may not be expended by the board of county
commissioners to compensate a prison chaplain to service inmates of the
county jail. However, the compensation of such cha‘aiplam may be included
in the office budget of the sheriff and paid out of duly appropriated and
budgeted moneys of that office.

AS TO QUESTION 1:

ion is answered entirely in the negative, o .
%ﬁgrEf;g:{)]?:}f;fe%t Clause of the First Amendment to the U. S. Constitution prohibits
the state from aiding, endorsing, or promoting particular religions. Abington School
District v. Schempp, 374 U. 8. 203 (1963); Engel v. Vitale, 370 U. S. 421 (1962); Everson
v. Board of Education 330 U. 8. 1 (1946). The Free Exercise Clause embraces the freedom
to believe, and the freedom to act according to those beliefs, and thus prohibits the state.
from inhibiting the practice of religion. Cantwell v. Connecticut, 310 U. 8. 296 (_194%),
Walz v, Tax Commission, 397 U. S. 664 (1970). Both of these principles embodied in t ﬁ

First Amendment are applicable to the states by operation of the Fourteent
Amendment. Torcaso v. Watkins, 367 U. S. 488 (1961); Cantwell v. Connecticut, supra.
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Similar concepts of religious freedom have also been guaranteed by the Florida
Constitution under s, 3, Art. It

There shall be no law respecting the establishment of religion or prohibiting or
penalizing the free exercise thereof. Religious freedom shall not Justify
practices inconsistent with public morals, peace or safety. No revenue of the
state or any political subdivision or agency thereof shall ever be taken from the
public treasury directly or iudirectly in aid of any church, sect, or religious
denomination or in aid of any sectarian institution.

The establishment of religious facilities in penal institutions, and, in particular, the
payment of clerics by the state to minister to inmates in such institutions, has required
the judiciary to examine the relationship between the Establishment and Free Exercise
Clauses. In Q"Malley v. Brierley, 477 ¥.2d 785 (3rd Cir. 1973), the court described its
dilemma in the following manner:

Is the creation by the state of an official position for a cleric, granting to him in
a state building access to members of a state-controlled prison population state
“sponsorship, financial support, and active involvement . . . in religious
activi%vu?” (Walz v. Tax Commission, 397 U. 8. 664, 668 (1970).) Conversely, is
the refusal by a state official to permit officially designated ministers of religion
to_counsel state-controlled prisoners on state property, state “inhibition” of
religion? [447 F.2d at 792.]

Although the Supreme Court has not yet expressly decided whether or not state-
supported religious facilities and clerics in prisons violate the Establishment Clause, see
Abington School Dist. v. Schempp, supra (J. Brennan concurring 297-298), this issue has
been explored by the lower federal courts. Thus, in Kahane v. United States, 396 F. Supp.
687, 698 (E.D.N.Y. 1975), aff'd, 527 F.2d 49 (2nd Cir. 1975), the court analyzed the “unique
area of tension” between the Free Exercice Clause and Establishment Clause in which
prisons are located:

[Wlhere the government has total control over people’s lives, as in prisons, a
niche has necessarily been carved into the establishment clause to require the
government to afford opportunities for worship. . .. Thus, in the prison
setting the establishment clause has been interpreted in light of the affirmative
demands of the free exercise clause.

See also Horn v. People of California, 321 F. Supp. (D.C. Cal. 1968), affd, 436 F.2d 1375
{9th Cir. 1970), cert. den’d, 401 U. S. 976 (1971), holding that the payment of funds to
prison chaplains does not constitute an establishment of religion,

The impact of the Fourteenth Amendment npon the right of prison inmates to practice
their religion has also been considered in recent years. It has been held that the
Fourteenth Amendment precludes prison anthorities from indirectly and unreasonably
disfavoring the practices of some religions by prison inmates. See Cruz v. Beto, 405 U. S.
319, 322 (1972) (while clergy need not be provided for every sect “regardless of size,"
comparable opportunities for religious practices must be afforded); Knuckles v, Prasse,
302 F. Supp. 1036, 1057 (E. D. Pa. 1969) (inmates entitled to have access to Muslim
minister where prison officials permitted visits by Catholic, Protestant, and Jewish
clergy); X (Bryant) v, Carlson, 363 F. Supp. 928 (E.D. Il 1973) (no willful religious
discrimination’ exists where prison officials demonstrated they were willing to contract
for, and pay, on a per visit bagis, a Muslim minister in same manner as for Catholic,
Protestant, and Jewish clergy); Long v. Parker 390 F.2d 81§ (8rd Cir. 1968) (case
remanded to determine whether prison’s failure to provide Muslim ministers constitutes
discrimination when other faiths were provided clergy); Northern v. Nelson, 315 F. Supp.
687 (N.D. Cal. 1970), aff'd, 448 F.2d 1266 (9th Cir. 1971) (state that provides Protestant,
Catholic, and Jewish clergy to prison inmates must also pay Muslim minister pursuant
to and in accordance with rates paid to other faiths); Annot,, 12 AL.R.3d 1276. But cf.
Gittlemacker v, Prasse, 428 F.2d 1 (3rd Cir. 1970) (the requirement that the state impose
no unreasonable barriers 1o free exercise of inmates’ religion cannot be equated with
snggestion that the state has an affirmative duty to supply every inmate with a
clergyman or religious services of his choice).
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i he foregoing principles to_your inquiry, I am of the opinion that the
Es?fbliggrlgexgt Clauseg of &epFirstpAmendment does not prohibit either the maintepance
of an area within the Santa Rosa County Jail to be used for the conducting of religious
services or the maintenance of a rent-free office within the confines of the jail for the
purpose of religious counseling or other religious communications between the chaplain
and the inmates or the use of public funds to compensate the chaplain. [A number of
model penal and correctional codes advocate the provisions of religious facilities or
chaplains to minister to the religious needs of prisoners conﬁnedgn. county or municipal
jails as well as state and federal prisons, See American Bar Association, Joint Committee
on the Legal Status of Prisoners, Tentative Draft of Standa_rds’ Relating to the Legal
Status of Prisoners, s. 6(3)(b), (c), (e}, () (1977); National Sheriffs’ Association Manual of
Jail Administration, s. 21(7), (1870); Fourth United Nations Congress on Prevention of
Crime and Treatment of Offenders, Standard Minimum Rules for the Treatment of
Prisoners, Rules 41, 42 (1955); National Advisory Commission on Criminal Justice
Standards and Goals, Coryections, s. 2,16 (1973).] Moreover, such practices are not, in my
opinion, proscribed by s. 3, Art. 1, State Const. Although the Florida Supreme Court has
not yet considered whether or not religious facilities or clergy may, consistent with s, 3,
Art. I, be provided for prisoners serving sentences in Florida penal institutions, E}orlda
courts have generally been guided by cases decided under the First Amendment {o the
United States Constitution, when considering the meaning of s. 3, Art. I. See State ex rel,
Singleton v. Wocdruff, 18 So.2d 704, 705 (1943), holding that s. 5 of the Declaration of
Rights, State Const. 1885 (now s. 3, Art. I, State Const.) “rnerely reinforced fhe Federal
immunijzation of religious liberties”; and the Commeniary in 25 F.8.A. 83 (1970).
Accordingly, I am of the opinion that, in the absence of, and pending, judicial
determination, the maintenance of religious facilities in county jails or the ‘payment of
public funds to compensate a chaplain serving the religious needs of such prisoners does
not violate s, 3, Art. I, State Const., provided that such religious facilities are provided
on a nondiscriminatory basis, with no sect or denomination given preference over
another, See and compare Brown v. Orange County Board of Pub. Inst., 128 So0.2d 181 (2
D.C.A. Fla., 1960); Nohrr v. Brevard County Educational Fac. Auth., 247 So.2d 304 (Fla.
1971); Johnson v. Presbyterian Homes of Fla., Inc., 239 So.2d 256 (Fla, 1970); Paul v, Dade
County, 202 So.2d 833 (38 D,C.A. Fla., 1967); Southside Estates Baptist Church v. Board
of Trustees, 115 So.2d 697 (Fla. 1959). {1t should also be noted that chapels may be found
in state penal institutions and that nondenominational chaplains are employed by the
Department of Offender Rehabilitation to serve the religious needs of inmates confined
in such institutions. See s. 944.11, F., S, providing, inter alia, that the Department of
Offender Rehabilitation “shall adopt such regulations as it may deem proper . ., for tl},e
proper instruction of the prisoners in their basic moral and religious duties.”]
Additionally, it should be emphasized that the use of religious facilities or the conducting
of religious services within the confines of the county jail is subject to such regulation
and restriction as may be necessary to ensure the efficient functioning of the jail. Cf Wolf
v. McDonnell, 418 U. S, 539, 556 (1974), in which the U. 8. Supreme Court recognized
that there must be mutual accommodati%n t’?etwaefp the m?tltuti?nag neegs al;tzis ObSJE:Eaviz
and the provisions of the Constitution that are of general application. See also
rel. Singlpeton v. Woodruff, 13 So0.2d 104 (Fla. 1943); and AGO 057250 concluding that a
sheriff may deny permission to religious groups seeking to hold services in jail clgrrld'or_s
and hallways where such services would interfere with the normal functioning of the jail
or endanger prison security,

AS TO QUESTION 2:

Although the sheriff “has no exclusively inherent or constitutional right to the custody,
care andgkeeping of county convicts” [Lang v. Walker, 55 So, 78, 80 §F1a2‘1903)], it has
been held that in the absence of a constitutional description of his duties, “the operation
of the [county jail) and the control and custody of the inmates therein are in the hands
of the sheriff.”” Baugher v. Alachna County, 305 So.2d 838, 839 (1 D.C.A. Fla,, 1975).
Accord: Brown v. St. Lucie County, 153 So. 906, 908 (Fla. 1933), wherein }‘t wag stated
that the county jail is county property which the law requires the shex:}ff to “manage and
look out for”; AGO 074-266, holding that the sheriff is responsible for “efficient aperation
of the jail”; 60 Am. Jur.2d Penal and Correctional Institutions s. 8.

The sheriff’s responsibility for the operation of the county jail is made apparent by s.
30.49, F. S., which provides in pertinent part:
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(1) At the time fixed by law for preparation of the county budget, each
sheriff shall certify to the board of county commissioners a proposed budget of
expenditures for the carrying out of the powers, duties, and sperations of his
office for the ensuing fiscal year of the county. The fiscal year of the sheriff shall
henceforth commence on October 1 and end on September 30 of each year.

(2) The sheriff shall submit with the proposed budget his sworn certificate,
stating that the proposed expenditures are reasonable and necessary for the
proper and efficient operation of the office for the ensuing year. Each proposed
budget shall show the estimated amounts of all proposed expenditures for
operating and equipping the sheriff's office and jail other than construction,
repair, or capital improvement of county buildings during the said fiscal year.
The expenditures shall be itemized as follows:

(a) Salary of the sheriff,

(b) Salaries of deputies and assistants.

() Ezxpenses, other than salaries,

(d) Equipment.

(e) Investigations.

(f) Reserve for contingencies. (Emphasis supplied.)

Section 30.49(4), F. S,, authorizes the hoard of county commissioners to “amend,
modify, increase or reduce any or all items of expenditures.” This section, however, only
authorizes the board to increase or reduce by lump sum the six items set out in the
statute and does not empower the board to “dictate how the monies {sic} allocated by any
one item can be used.” Weitzenfeld v, Dierks, 312 So0.2d 194, 196 (Fla. 1975). The
Weitzenfeld court further held:

We find the internal operation of the sheriff’s office and the allocation of
appropriated monies [sic] within the six items of the budget is a function which

belongs uniquely to the sherifl as chief law enforcement officer of the county.
[Id. at 196.]

See also 5. 30.53, F. S, providing in pertinent part the “[t]he independence of the sheriffs
shall be preserved, concerning the purchase of supplies and equipment, selection of
personnel, and the hiring, firing, and setting of salaries of such personnel . . . .”

Applying the foregoing statutes and authorities to your inquiry, it appears that the
establishment of religious facilities within the confines of the county jail constitutes part
of the operation of the jail; and hence, the nature of such religious facilities so provided
is within the discretion and jurisdiction of the sheriff, provided that no expenditures for
construction, repair, or capital improvement of the county %ail are involved. Attention
should also be directed, however, to s. 951.23(2)(a) and (b), F. S., which authorizes and
divects the Department of Offender Rehabilitation to adopt rules and regulations
prescribing standards and requirements with reference to:

(a) The construction, equipping, maintenance, and operation of county and
municipal detention facilities;

(b) The cleanliness and sanitation of county and municipal detention
facilities; the number of county and municipal prisoners who may be housed
therein per specified unit of floor space; the quality, quantity, and supply of
bedding furnished to such prisoners; the quality, quantity, and diversity of food
served to them and the manner in which it is served; the furnishing to them of
medical attention and health and comfort items; and the disciplinary treatment
which may be meted out to them.

Pursuant to the foregoing statutory authority the Department of Offender Rehabilitation
has promulgated Rule 33-8.09 F.A.C. providing in relevant part:

(1) The officer-in-charge [sheriff] should make maximum use of programs
available through local community resources.

(2) The following is a partial list of agencies that may provide services to
prisoniers . . , Ministerial Associations.
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{7) Rules and regulations shall be adopted to permit visits with prisoners by
the following . . . his pastor . . . any persons who are participating in any
rehabilitative or service program approved and authorized by the officer-in-
charge of the detention facility.

Additionally, the payment of funds to a prison chaplain may be included within the
sheriffs bugget submitted in accordance with s. 30.49, F, 8. .

As to whether the board of county commissioners may }ndependently authorize the
expenditure of county funds to compensate a prison chaplain, I am of the opinion that a
different conclusion must be reached. Noncharter counties may exercise only those
powers which have been conferred upon them by law. Section (D), Art. V11, Sta’cga1 Const.
See also State ex rel. Volusia County v. Dickinson, 269 So.2d 9, 11 (Fla, 1972); AGO 077-
38. Tn this regard, I find no statutory provision authorizing counties to expend county
funds to compensate or employ chaplains to minister to inmates at the county jail.
Compare s. 951,06, F. 8., requiring the board of county commissioners to employ a
captain and such personnel as may be necessary to guard county prisoners who are
laboring on the public works of the county and providing that salaries of such employees
be paid out of the general revenue fund of the county. See also s. 951.03, F. S. Nor do 1
find a statutory provision which purports to vest any authority in the board of county
commissioners with respect to the internal operation of the county jail. Cf. Baugher v.
Alachua County, supra, in which it was stated: “{tthat the defendant county has a duty
to construct and provide funds for the operation of the jail can hardly be the basis for
holding that it thereby becomes responsible for the day-to-day operation of the
jail ., .. o . v

-dingly, the maintenance of existing religious facilities or a.ch_apel at the county
jai?(ﬁo;ﬁen%e};’ onsibility of, and within the discretion and jurisdiction of, the sheriff,
subject to appﬂ)icable rules promulgated by the Department of Offender Rehabilitation
pursuant to the provisions of s. 951.23, F. 5. However, the board of county commissioners
may authorize the repair or capital improvements of the county jail to provide for or
establish such facilities or chapel. See s. 30.49, F. 8, requiring the sheriff to inciude in
his budget “estimated amounts of all proposed expenditures "r operating and equipping
the sheriff’s office and jail other than constructicn, repair, or capital improvement of
county buildings. . . .’ (Emphasis supplied.) Sectivn 125.01(1)(c), F. S., ¢f s. 130.01, F. S,

077-56—June 17, 1977
LEGISLATION
* LATIVE APPROVAL” FOR USE OR PLEDGE OF FIRST
LEGIS GAS TAX FUNDS MEANS STATUTE AND
NOT JOINT RESOLUTION
To: Dan I Scarborough, Senator, 7th District, Tallahassee

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Joslyn Wilson, Legal
Research Assistant

QUESTION:

May the Legislature authorize the use of, or pledge, the first gas tax by
joint resolution?

SUMMARY:

The Legislature may not authorize the use or pledge of the first gas tax
by joint rgelsolution under s. 339.126)d), F. S.

Section 339.12(5Xd), F. S., provides:
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(d) The department shall not use or pledge the proceeds of the first gas tax
on any revenue-producing transportation project without legislative approval.
(Emphasis supplied.)

The funds collected from the first gas tax are transferred into the “State
Transportation Trust Fund,” to be used for “the construction and maintenance of state
roads as otherwise provided by law, under the direction of the Department of
Transportation.” (Emphasis supplied.) Section 206.46, F. S. Also see s. 206.45(1), F. S.,
establishing the “State Transportation Trust Fund” for use as provided by law. The plain
Iangua%e of the fore oinistatutory provision limits approval for the use of the first gas
tax to laws enacted fy the Legislature. The important consideration is, then, whether
legislative approval of the use of the first gas tax by resolution for the proposed Dames
Point Bridge Project and related North/South Connectors satisfies the statutory
requirements of ss. 339.12(5)(d), 206.45(1), and 206.46, F. S.

Most jurisdictions recognize a distinction between “resolutions” and “laws.” See, e.g.,
Baker v. City of Milwaukee, 533 P.2d 772, 775 (Ore. 1975) (resolution is not law but
merely expression of Legislature’s opinion); State ex rel. Jones v. Asherbury, 300 S.W. 2d
806, 817 (Mo. 1957); Village of Altamont v. Baltimore & O.S.W. Ry. Co., 56 N.E. 340, 341
(111, 1900). Although some constitutions provide to the contrary, “the general rule is that
a joint or concurrent resolution adopted by the Legislature is not a statute, does not have
the force or effect of law, and cannot be used for any purpose for which an exercise of
legislative power is necessary.” 73 Am. Jur.2d Statutes s. 3, p. 270, Accord; 77 CJ.8.
Resolutions, p. 314 (a resolution is not a law), Resolutions are generally considered to be
a temporary act, a declaration of the will of the Legislature in a given matter, unlike
laws which are a continuing and permanent rule of government. See Certain Lots Upon
Which Taxes are Delinquent v, Town of Monticello, 31 So0.2d 905 (Fla. 1947); Brown v.
City of St. Petersburg, 153 So. 141 (Fla. 1933).

In Florida, joint resolutions are often regarded as similar to bills, See, e.g, 5. 7, Art. III,
State Const. (signing of bills or joint resolutions); s. 15.07, F. S. (deposit of joint
resolutions with Department of State, ¢f,, /n re Apportionment Law, 281 So.2d 484 [Fla.
1973]) (due process rec%ﬁres that resolutions meet same basic requirements as laws). Once
a bill has been passed by the Legislature, however, it must be presented to the Governor
for approval. Section 8, Art. III, State Const. The State Constitution vests in the Governor
as the chief executive of the state a qualified power to veto legislation. This power cannot
be abrogated or limited by the Legislature. See Amos v. Gunn, 94 So. 615 (Fla. 1922). A
bill becomes law if apfproved and signed by the Governor or if he failg to veto it within
7 consecutive days after presentation (15 if the Legislature adjourns or takes recess).
Section 8, Art. III, State Const. The Burpqse of this provision is to insure the Governor’s
consideration of every bill before it becomes law,

A resolution passed by the Legislature is not subjected to the Governor’s scrutiny. The
Governor has no authority to review these resolutions prior to their becoming effective.
Cf. Ginley v. Scott, 164 A.2d 424, 430 (Pa. 1960) (resolution may be adopted by either or
both houses of Legislature, does not require Governor's signature or approval to validate
it, and is not subject to be vetoed by Governor). Thus, it appears that distinction between
a resolution and a law is, in part, due to the method of approving these measures. A
resolution ordinarily is passed without the forms and delays normally required by the
Constitution as a prerequisite to the enactment of valid laws, 77 CJ.S. Resolutions, p.
314, To permit a resolution, therefore, to satisfy the statutory mandate that approval be
by law circumvents the safeguards contained in the Constitution and the 8overnor’s
authority and constitutional duty to review legislation. On the basis of the foregoing, 1
must conclude that a resolution is not a law.

However, a more difficult question is whether the “legislative approval” standard of s.
339.12(6)(d), F. S, is satisfied by the passage of a concurrent resolution. Section 206.46,
F. S., appropriates annually all sums of money necessary to provide for the payment of
the construction and maintenance of state roads by the Department of Transportation
from the State Transportation Trust Fund. Compare s. 1{c), Art. VII, State Const. I am
unaware of any Florida decision which has construed the language in question in s.
339.12(5)(d), or any other statute containing a similar provision. However, because public
moneys contained in the State Treasury and the taxing power of the state are involved
in this issue, I am inclined to the view that, pending legislative or judicial clarification,
the phrase “legislative approval” as used in s, 339,12(5)(d) contemplates an official act of
the Legislature as opposed to a concurrent resolution.
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It should be noted, however, that a bill is presenily before the Legislature which
provides that, subject to certain conditions, the Legislature is not required to approve the
use of the funds for the Jacksonville Expressway System under s, 339.12(5)(d), F. S.: H.B.
1558 (1977).

077-57—dJdune 20, 1977
TAXATION

NONPROFIT CORPORATION NQOT EXEMPT FROM COLLECTION
OF ADMISSIONS TAXES

To: Tom Lewis, Representative, 83rd District, North Palm Beach, and Harry L. Coe, Jr.,
Executive Director, Department of Revenue, Tallahassee

Prepared by: Staff
QUESTION:

Must a nenprofit corporation selling tickets to a fundraising event and
inadvertently collecting admissions tax from the buyers of the tickets
remit the taxes collected to the state?

SUMMARY:

Transactions in which a tax-exempt nonprofit cogi)orati_on charges
admission to a fundraising event held in a municipal auditorium are
taxable under the Florida admissions tax law, s. 212.04, F. S., and are not
tax exempt by virtue of the nonprofit corporation’s holding a sales and
use tax exemption granted under s. 212.08(7)(a), F, S., with respect to the
purchase or lease of articles of tangible persenal grpperty by religious,
charitable, and educational institutions and used in carrying on the
customary activities of such institutions.

Your guestion is answered in the affirmative. . « N

Your letter states that the Mid Count{; Medical Center (hereinafter called “the center”)
is a Florida nonprofit corporation and holder of a Florida sales tax exemption number.
The center held a fundraising event in West Palm Beach Auditorium, The auditorium’s
public relations firm had ticiets printed for the event which reflected the admissions
price plus a 4 percent admissions tax. While the center did not request that this tax b’e
collected, it was nevertheless collected from ticket buyers and deposited in the center’s
bank account. Your question, simply stated, is whether the center may keep these funds
or must pay them to the state. . .

A nonprofit corporation does not become exempt from the admissions tax by virtue of
holding a sales tax exemption number. The admissions tax is separate and distinct from
the sales tax in this respect. Section 212.04, F. S., which imposes the admissions tax, i3

broadly worded:

Admissions tax; rate, procedure, enforcement, ete.—It is heveby declared
to be the legislative intent that every person is exerciging a tazable privilege
who sells or receives anything of value, by way of admissions. For the exercise
of said privilege a tax is levied as follows . . . .

Likewise, the term *admissions” is broadl.y defined in s, 212.02(16), F. S.:

The term “admissions” means and includes the net sum of money after
deduction of any federal taxes for admitting a person or vehicle or persons to
any place of amusement, sport, or recreation, or for the privilege of entering or
staying in any place of amusement, sport or recreation, including but not
limited to theaters, shows, exhibitions, games, races or any place where charge
is made by way of sale of tickets, gate charges, seat charges, box charges,
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season pass charges, cover charges, greens fees, participation fees, entrance fees
or other fees or receipts of anything of value measured on an admission or
entrance or length of stay or seat box accommodations in any place where there
is any exhibiticn, entertainment, including admissions to performances of
philharmoniz associations, opera guilds, little theaters, and similar
organizations, amusement, sport or recreation, and all dues paid to private
clubs providing recreational facilities, including but not limited to golf, tennis,
swimming, yachting, and boating facilities.

Other provisions in Ch. 2{2, F. S., which express the intent of the Legislature are also
broadly worded. See, e.g., s. 212.21(2), which reads in part:

It is hereby declared to be the specific legislative intent to tax each and every
sale, admission, use, storage, consumption or rental levied and set forth in this
chapter, except as to such sale, admission, use, storage, consumption, or rental,
as shall be specifically exempted therefrom by this chapter, subject to the
conditions appertaining to such exemption. . . .

Cgrtain exemptions to the tax on admissions are set forth in s, 212.04(2)(b), F. 5., which
reads:

No tax shall be levied on admissions to athletic or other events held by
elementary schools, junior high schools, middle schools, high schools,
community colleges, deaf and blind schools, facilities of the [youth services
program of the Department of Health and Rehabilitative Services], and state
correctional institutions when only student, faculty, or inmate talent is utilized.

This exemption provision must be strictly limited to the transactions described therein.
See g. 212.21(8), F. 8., which reads:

1t is further declared to be the specific legislative intent to exempt from the
tax or taxes or from the operation or the imposition thereof only such sales,
admissions, uses, storages, consumption or rentals in relation to or in respect of
the things set forth by this chapter as exempted from the tax to the extent that
such exemptions are in accordance with the provisions of the constitution of the
state and of the United States. [t is further declared to be the specific legislative
intent to tax each and every taxable privilege made subject to the tax or taxes,
except such sales, admissions, uses, storages, consumptions or rentals as are
specifically exempted therefrom by this chapter to the extent that such
exemptions are in accordance with the provisions of the constitution of the state
and of the United States. (Emphasis supplied.)

See alse Thayer v. State, 336 So.2d 815 (Fla. 1976); Interlachen Lake Estates, Inc. v.
Snyder, 304 So.2d 433 (Fla. 1973); and Wanda Marine Corp. v. State Dept. of Revenue,
305 So.2d 85 (1 D.C.A. Fla,, 1975), applying the principle expressio unius est exclusio
alterius to limit statutory enumerations to the things mentioned therein, Furthermore,
tax exemptions generally are strictly construed against the party claiming the exemption.
See, e.g., State ex rel, Szabo Food Services v, Dickinson, 286 So0.2d 592 (Fla, 1973).

Returning to the instant question, I conclude that s. 212.04(2)(b), F. S., provides no
exemption for nonprofit corporations. The Department of Revenue’s rules likewise
erovide no exemption for these corporations. See Rule 12A-1,05(2) and (3), F.A.C.

onprofit corporations are therefore subject to the general provisions in s. 212,04, F. S.,
im'Fosing an admissions tax.

he only remaining issue {s whether the center’s tax exemption under s. 212.08(7)(a),

F. S., may be construed to cover admissions transactions, That provision reads:

Religious, charitable and educational.—There shall he exempt from the
tax imposed by this chapter articles of tangible personal property sold or leased
direct to or by churches or sold or leased to, nonprofit religious, nonprofit
educational, or nonprofit charitable institutions and used by such institutions
in carrying on their customary nonprofit religious, nonprofit educational, or
nonplljogt) charitable activities, including church cemeteries. (Emphasis
supplied.
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Assuming that the center meets all the requirements for this exemption under 3
212.08(7)(c), F. S, this exemption appears to be limited by its own wording to
transactions in which an exempt party buys or leases and uses tangible personal property
in carrying on the customary nonprofit activities of the exempt institutions. Admissions
transactions are therefore not within the scope of the exemption. See s. 212.21(2) and (),
F. 8., quoted ahaove. . . )

Alth%ugh no judicial authority exists which directly deals with this question, the case
of Zero Food Storage v. Dept. of Revenue, 330 So.2d 765 (1 D.C.A. Fla,, 1976), appears to
support the conclusion reached herein. In that case, Zero Food Storage, the lessee of a
coﬁf storage warehouse for food, sought to avoid payment of rental taxes under s,
212.031, F. S., under the exemption for grocery transactions in s, 212.08(1), F. S. The
court rejected this contention, holding that the exemption relied on applied only to
tangible personal property and not to the rental of real property. A similar process of
reasoning would require ¥miting the exemption in s. 212.08(7), F. S, to tangible personal
property transactions in which the property is both purchased and used by the exempt
institution in carrying on its customary nonprofit religious, charitable, or educational
activities and not applying it to admissions transactions.

077-58—June 20, 1977
INDIGENTS

TREATMENT AT SHANDS TEACHING HOSPITAL—-WHEN COUNTY
OF RESIDENCE MAY BE BILLED FOR TREATMENT

To: Gerald Lewis, Comptroller, Tallahassee
Prepared by: Sharyn L. Smith, Assistant Attorney General
QUESTION:

Does s. 241471, F. S., require the Department of Banking and Finance
to ascertain, prior to paying moneys held in the State Treasury for
distribution to the counties to Shands Teaching Hospital, whether the
counties or one of their duly authorized officials, agencies, or employees
has transferred indigent residents to the hospital or utilized the hospital
facilities to care for their indigent residents without referral approval
through normal hospital admission procedures?

SUMMARY:

Pursuant to s. 241.471(3), F. S., a county is not liable to Shands Teaqhmg
Hospital for the costs of providing care and tr.eatment_ of its resident
indigents unless it properly authorizes such hospital services or refers or
transfers county indigents to the hospital. Lial?xllty under s, 24}.471(3) can
occur only when such transfer or utilization is effectuated with referral
approval through normal hospital admission pracedures.

From information furnished this office by some of the involved counties and from
correspondence from such counties to the department, a composite of the material factual
allegations and contentions of the several involved counties suggests that the indigent
patients whose hospital bills are the subject of this inquiry were not 1_*ef_erred to or
transferred to the Shands Teaching Hospital by the hoard of county commissioners or by
any authorized county agency or employee .such as a county health department or a
county social services or welfare agency. Neither the county nor any of its authorized
agencies, officials, or employees authorized Shands Teaching Hospital to provide care and
treatment to the involved indigent patients. Neither the board of county commissioners
of the respective involved counties nor any authorized county agency, official, or
employee thereof has made any determination of county residency or of indigency of the
patients involved.
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Two of the indigent patients were referred by ph({sicians in the private practice of
medicine. These two patients may have been referred by private physicians on the staff
of the county hespital, which is an independent public corporation and not under the
control of the board of county commissioners, and may have been transported to Shands
Teaching Hospital by the county ambulance service, which is directly operated and
controlled by the county hospital and is independent of and not under the control of the
board of county commissioners. OQne indigent patient was admitted to Shands Teaching
Hospital by one of its staff physicians following contact by a public health nurse in the
county health department (a cooperative county/state agency or entity under Ch. 154,
S., serving a dual county/state purpose under the supervision of the Department of

Health and Rehabilitative Services) inquiring as to examination and observation of the
patient at the hospital’s diabetic clinic on an outpatient basis at no charge. No referral
t(:io thethospital or medical treatment has been made or authorized by such county health

epartment,

It is in the context of the above-stated factual circumstances, which for the purposes
of this opinion are assumed to be correct, that I uow consider the above-stated question.

The statute in question is presumptively valid and must be given effect until it is
judicially declared invalid or inoperative. State ex rel. Gillespie v. Thursby, 189 So. 372
(Fla. 1932); White v. Crandon, 156 So. 303 (Fla. 1934); Evans v. Hillsborough Co., 186 So.
193 (Fla. 1988). Accordingly, no opinion is expressed as to the constitutionality vel non
of s, 241.471(3), ¥. S. Section 241.471(2), F. S,, declares as state policy that the hospital
operations of the medical center at the University of Florida are to be financed from
patient fees and payments from charity, welfare, and county agencies referring part-pay
and nonpay patients to the medical center, so that the hospital will be as nearly self-
sustaining as possible. Section 241.471(3) provides:

Bach county transferring indfent patients to the hospital without referral
approval through the normal admission procedure shall be lizble for all costs
incurred by the hospital in providing care and treatment of such patients. Fach
county utilizing the facilities of the hospital to care for its indigent patients,
other than those referrals approved prior to admission, shall budget, set moneys
aside, and pay for all services based upon statements rendered by the hospital.
If payment is not received within 30 days of billing, the hospital may certify the
amount due and unpaid to the Department of Banking and Finance. The
Department of Banking and Finance, upon receipt of a nonpayment
certification, shall remit payment to the hospital, deduct the amount from any
moneys held in the state treasury for distribution to the county failing to make

grom t payment, and issue a notice o the county of payments made on its
ehalf. (Emphasis supplied.)

In the statutorily specified circumstances in which a county is liable for and required
to budget and pay for the costs of care and treatment and hospital services provided and
rendered to its indigent residents, such duty and liability is founded or premised upon
“statements rendered by the hospital.” Such statements or claims against the county and
the disbursement of county funds for such purposes must be approved or disapproved by
the board of county commissioners and preaudited by the clerk of the circuit court as the
ex officio county auditor, See generally, State ex rel, Allied Engineering Corp. v. Bailey,
190 So, 445 (Fla. 1939); Davis v. Keen, 192 So, 200 (Fla. 1939); AGO’s 071-150 and 073-
113, Also see State ex rel. Landers v. Wheat, 137 So. 277 (Fla. 1931); Mayes Printing Co.
v. Flowers, 154 So0.2d 859 (1 D.C.A. Fla,, 1863}, and s. 129.09, F. 8., as to the duties of the
clerk acting as the ex officio county auditor, and ss, 129.06 and 129,08, F. S,, as to the
duties and expenditure responsibilities of the board of county commissioners,

Where such statements and other data or information available to the board of county
comrmnisgioners or to the clerk as ex officio county auditor do not establish that the county
referred or transferred or duly authorized the referral or transfer of indigent residents
of the county to the Shands Teaching Hospital or utilized or duly authorized the
utilization of the hospital facilities to care for its indigent patients, neither the board of
county commissioners nor the clerk, as ex officio county auditor, is lawfully authorized
to audit and approve or pay or authorize payment of such statements or claims against
the county out of county funds.

. Since 8. 241,471(3), F. S., imposes liability or an obligation on the counties only for their
indigent residents referred or transferred to the Shands Teaching Hospital by the
counties, or where the counties utilize the facilities of the hospital to care for their
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077-59—dJune 20, 1877
. POLICE STANDARDS AND TRAINING

TRAVEL AND PER DIEM EXPENSES—TRAINEES—
PlégLNIIggg’I%‘NDARDS 'AND TRAINING COMMISSION MEMBERS

To: Neil C. Chamelin, Director, Division of Standards and Training, Police Standards
and Training Commission, Tallahassee

Prepared by: Sharyn L. Smith, Assistant Attorney -General, and Joslyn Wilson, Lz.agal
Research Assistant
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QUESTIONS:

1. May travel and per diem expenses be considered part of the costs
borne by the state in s. 943.25(2), F. S.?

2. May travel and per diem exgenses of regular employees of the
Division of Standards and Training be expended from the administration
and special training appropriation from the Law Enforcement Trainin
Trust Fund when incurred while implementing the statewide specialize
and technical training program?

SUUMMARY:

The state is statutorily required to provide for the training, room, and
board of those police officers participating in special training programs
established and supervised by the Division of Standards and Training as
apgroved by the Police Standards and Training Commission. The state’s
liability is limited to those expenses enumerated in s, 943.25(2), although
local and state law enforcement agencies may authorize per diem and
travel expenses incurred by their police officers en route to and from the
special training programs and facilities as part of, or in the nature of,
“compensation” of such officers. As con&pensation, traveling expenses
may be reimbursed to the trainee incurred en route to and from training
programs and facilities; however, in absence of any statutory or judicial
interpretation to the contrary and as the agencies themselves receive the
benefit of their officer’s special training, the state and local law
enforcement agencies are liable for any per diem or travel expenses
which they authorize for their respective police officer-trainees.

Members of the Police Standards and Training Commission are entitled
ta be reimbursed for duly authorized travel expenses. Such expenses,
however, should be paid from appropriations to the Department of
Criminal Law Enforcement for expenses, unless the moneys for such
expenses are appropriated to the Division of Standards and Training for
and as a part of its expenses, Authorized travel expenses for division
employees generally are to be paid out of moneys appropriated in Item
280, s. 1, Ch, 76-285, Laws of Florida, for the division’s expenses. Only if
the travel is in connection with the adminjstration and special technical
training provided for by Item 282 of the 1976 Appropriations Act and
such travel is necessary to the performance of the employee’s duties in
this regard may such travel expenses be expended from the moneys
appropriated from the Law Enforcement Training Trust Fund in Item
282, s. 1, Ch. 76-285.

According o your letter, the Police Standards and Training Commission has adopted
a 15-region plan to implement the disbursement of moneys which had accumulated in a
fund designed for a Florida Police Academy. The regional plan basically reallocated all
of the money in the police academy fund to state and local law enforcement agencies
through regional councils to underwrite programs to train and educate law enforcement
officers, with two exceptions. A portion of the moneys has been withheld to be applied
statewide in training concepts to meet the needs and Eriorities in highly specialized and
technical areas, and an appropriation was made by the 1976 Legislature for the
administration of the special technical training programs. See Item 282, s. 1 of Ch, 76-
285, Laws of Florida, the General Appropriations Act.

Section 943.25(1), F. S., requires the Division of Standards and Training of the
Department of Criminal Law Enforcement to establish and supervise, as approved by the
commission, an advanced and highly specialized training program for the purpose of
training police officers and support personnel in the prevention, investigation, detection,
and identification of crime and, upon request, to instruct law enforcement agencies in
such highly advanced and specialized areas. Item 280, s. 1, ch. 76-285, Laws of Florida,
provides generally for the division’s expenses from the General Revenue Fund and the
Grants and Donation Trust Fund.

Section 943.25(6), F. S., transferred all funds which had accumulated to the Florida
Police Academy as of August 1, 1974, to the Department of Criminal Law Enforcement
for implementation of these training programs and training facilities. However, the
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department was authorized to expend any .such funds for the estabh_sh_ment or
construction of, or improvement to, any facility for law enforcement training on a
regional basis. Additionally, the collection of 31 as court costs, as§essed in state and
municipal courts (now aholished) against persons convicted of violating a state criminal
or penal statute or municipal or county ordinance, was authorized and required under
the provisions of s. 943.25(3), F. S, A portion of these funds is earmarked for, and
distributed to, the Department of Criminal Law Enforcement for disbursement from such
allocated funds of those sums necessary and required for the implementation of training
programs and the establishment of training facilities submitted by the Department s
Criminal Law Enforcement and approved by the Police Standards and Training
Commission. Section 943.25(3) and (7), F. S. .

Tn 1976, the Legislature created the Law Enforcement Training Trust Fund and
appropriated from such_ trust fund the necessary moneys for implementation of the
commission’s regional plan for the disbursement and reallocation of the accumulated
funds in the Florida Police Academy Fund on a regional basis through regional councils.
See Item 281, s. 1, Ch. 76-285, Laws of Florida. This appropriation is subject to the proviso
that the funds appropriated for grants and aids for special education and technical
training shall not fund projects which will require future expenditures from general
revenue for continuing operations. Item 282, s. 1, Ch. 76-285, made a lump sum
appropriation for the costs of administration and special technical training from the trust
fund.

AS TO QUESTION L

You inquire as to whether under s. 943.25(2), F. S,, the state must bear per diem and
travel expenses incurred en route to and from the training programs and facilities.
Section 943.25(2) provides:

No fee or other charge shall be assessed against any person, municipality,
sheriff, county, or state law enforcement agency for the training, room, or
board of any person; said expenses shall be borne by the state. Any compensation
to any person during the period of his or her training shall be fixed and
determined by the proper authority within the mummgahty, county, or state
law enforcement agency sponsoring the person, and such compensation, if any,
shall be paid directly to the person. (Emphasis supplied.)

The foregoing statutory provision clearly provides that the state shall not charge any
fee or other charge against a “trainee” or local or state law enforcement agency for the
training, room, or board of particigants in these programs; these costs are to be borne by
the state. Section 112.061(6), F. S., which provides generally for per diemn rates and
subsistence allowances for public employees, permits the trainee to be reimbursed only
for actual expenses of lodging and meals, not to exceed $25, as provided in s.
112.061(6)(a)2. But see s. 943.25(9)a) and (b), F. S, which grants the Department of
Criminal Law Enforcement the authority to contract with “any state university or
community college in the state, or any other organization” to provide training for, or
facilities for training, police officers. These officers, if ap(i)roved by the department, are to
receive such training “without cost.” Paragraphs (a) and (b) of s. 943.25(9), F. S., must be
read in pari materia with s. 112.061, F. S. Therefore, should the department contract
with an’ organization to provide training or facilities for training police officers as
specified in s. 943.25(9)(a), the costs of the foregoing are not to be charged to the trainee
or the state or local law enforcement agency. The costs of training, room, or board of any
trainee must be borne by the state out of duly appropriated moneys for those purposes
at the actual costs thereof, even though the same might exceed the $25 per diem limit
se . 112,081(8)(c)2. - .

tssg’ti%nl%43925é2g,( F)‘ S., deals directly with the state’s liability for a trainee’s expenses.
The section does not apply generally to implementing the commission’s regional plan, to
administering the special training program, or to disbursing moneys for grants or aids
as specified in Item 281 of the 1976 General.Apgrognathns Act. Accordingly, per diem
and travel expenses of individuals engaged in the foregoing activities are not included
within this statutory provision. . ch th

oreover, s, 943.25(2), F. 5., enumerates those expenses of the trainee for which the
state will be liable. Under the rule expressio unius est exclusio alterius, the mention of
one thing excludes the other, the state’s liability for a trainee’s expenses under s.
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943.25(2) is limited to training, room, and board. Cf. Dobbs v. Sea Isle Hotel, 56 So.2d 341
(Fla. 1952). However, the last sentence of s. 943.25(2) provides that the payment of
“compensation” to trainees is left to the discretion of the local or state law enforcement
agency sponsoring the trainee. Compensation has been defined as “[tJhe remuneration or
wages given to an employee or, especially, to an officer,” Black’s Law Dictionary, p. 354
(4th ed. 1968), and encompasses the concept of making one “whole.” Under this definition,
compensation has been used to comprehend a wide variety of purposes such as fees,
mileage, and traveling expenses, 15A C.J.S. Compensation, p. 105; cf. Lechenby v. Post
Printing and Publishing Co., 176 P, 490, 492 (Colo. 1918) (mileage); Lowden v. Washita
Co. Excise Board, 113 P.2d 370, 372 (Okl. 1941) (travel expenses); State v. Pitzenbarger,
214 N.E.2d 849, 852 (Ohio 1965).

Reimbursing a trainee for traveling expenses incurred while participating in these
training programs encompasses the concept of making the trainee “whole.” Thus, it
appears that the last sentence of s. 943.25(2), F. S., may permit, but does not require,
local and state law enforcement agencies to authorize, in their discretion, the payment
of per diem and traveling expenses for police officers who attend these programs. The
Jocal and state law enforcement agencies receive the benefit of the specialized training of
their police officers; therefore, in the absence of a statutory provision to the contrary,
these agencies should be liable for those costs which they authorize. Accordingly, it is my
opinion that, while the state is liable for costs incurred in the training, room, and board
of police officers, other expenses such as travel expenses and per diem may be but are
not required to be authorized by the local or state law enforcement agencies. As these
agencies will receive the benefit of such training of their officers, they are liable for per
diem and fraveling expenses of the police officers’ training incurred while traveling to
and from the training programs and facilities.

AS TO QUESTION 2:

Members of the Police Standards and Training Commission serve without
compensation; however, they are statutorily authorized “to be reimbursed for per diem
and traveling expenses as provided by s. 112,061, F. 8.” Section 943.11(6), F. S. Section
943.11(5), F. S., provides that the commission “shall hold at least four regular meetings
each year at the call of the chairman or upon the written request by three members of
the commission.” Thus, members of the commission may be reimbursed for per diem and
travel expenses incurred while attending these duly authorized meetings. There is,
however, no special appropriation for the commission’s expenses. Although the
commission is a part of the Department of Criminal Law Enforcement, it is not a part of
the Division of Standards and Training and, accordingly, the per diem and travel
expenses of the members of the commission should be paid from moneys appropriated to
the department, unless the moneys for such expenses are appropriated to the division for
and as a part of its expenses. See the appropriation to the office of the executive director
and the Division of Staff’ Services for expenses, and appropriation to the division for
expenses, Items 270 and 280, respectively, s. 1, Ch. 76-285, Laws of Florida.

The officers and employees of the Division of Standards and Training of the
department, when traveling on official business of the state, also may be reimbursed for
travel expenses necessarily incurred by them while administering and implementing the
commission’s plan and for the administration and special technical training referred to
in Item 282 of the General Appropriations Act. The traveling expenses of all travelers
are limited to those expenses necessarily incurred by them in the performance of a public

urpose authorized by law to be performed by the agency and must be within the
imitations prescribed by s. 112.061(3)(b), F. S. All travel must be duly authorized and
approved by the agency head. Section 112.061(3)(a), F. S,

The moneys appropriated in Item 281, s. 1, Ch. 76-285, Laws of Florida, from the Law
Enforcement Training Trust Fund are earmarked for grants and aids for special
education and technical training. It is well recognized within this state that public funds
may be expended only for public purpose or function which the public body is expressly
authorized fo carry out or which must be necessarily implied in order to carry out the
purpose or function expressly authorized. See 81 CJ.S. States s. 167, p. 1226; 20 C.J.S.
Counties ss, 129 and 207, pp. 941 and 1052, respectively; O'Neill v. Burns, 198 So.2d 1
(Fla. 1967); Florida Development Comm. v, Dickinson, 228 S0.2d 6 (1 D.C.A. Fla., 1969),
cert. denied, 237 So.2d 530 (Fla. 1970); AGO 075-120. Moreover, if there i any doubt as
to the lawful existence of a particular power being exercised with respect to public funds,
it should not be exercised. See AGO'’s 075-299 and 075-120; cf. State ex rel (greenberg v.
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Florida State Board of Dentistry, 297 So.2d 628, 636 (1 D.C.A. Fla., 1974), cert, dismissed,
300 So.2d 900 (Fla. 1974) (“If there is a reasonable doubt as to the lawful existence of a
particular power which is being exercised, the future exercise of the power should be
arrested.”). L , ) .

Applying the foregoing to your inquiry, Item 281 clearly specifies the use for which Qhe
moneys contained in this appropriation may be expended—grants and aids for special
education and technical training. As public funds are involved, the purposes for which
the appropriation contained in Item 281 may be used should be strictly construed and
limited to those enumerated in the apg)ropria’uon. The funds appropriated in Item 281
are not funds earmarked for the benefit of, or expenses of, the division, but rather are
appropriated fo the division for disbursement to local agencies. The division acts as a
conduit for the moneys contained in Item 281 for the benefit of such local agencies, and,
therefore, the division may not, in my opinion, expend the moneys contained in Item 281
for its own purposes, Accordingly, per diem and expenses incurred by division employees
may not be paid ouf of the Item 281 funds from the Law Enforcement Training Trust
Fund

The division may, however, pay travel expenses to division employees when such
travel is duly authorized and necessarily incurred on official business of the division.
Such expenditures may be classified as “expenses” of the division and ex ended from the
moneys appropriated to the division for expenses under Item 280, s. 1, *h, 76-285, Laws
of Florida. Only when the travel is in connection with “administration and special
technical training” within the purview of the Item 282 lump sum appropriation of the
1976 General Appropriations Act and is necessary to the performance of the division
employee’s official duties in those regards may the expenses of such travel be expended
from the Law Enforcement Training Trust Fund under the moneys appropn.?’ted by Item
282, Moreover, the “activity associated with implementation of the program referred to
in your inquiry also must be primarily associated with or in connection with
“administration and special technical training” within the meaning of Item 282

therwise, any travel expenses necessarily incurred by the division must be paid out of
the Ttem 280 appropriations from the General Revenue Fund or the Grants and Donation
Fund.

077-60—dJune 29, 1977
EDUCATION

TEACHER EDUCATION CENTERS TO BE ESTABLISHED
BY JUNE 30, 197¢

To: Ralph D. Turlington, Commissioner of Education, Tallahassee

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Frank A. Vickory, Legal
Research Assistant

QUESTION:

Does the provision contained in s. 231611, F. S, re'latmg to
establishment of teacher education centers that ‘stz,a,tewuie
implementation should be accomplished prior to June 30, 1979, mean
that every school district will be involved with teacher centers by that
date, or does it mean that after that date there will be no further teacher
centers?

SUMMARY:

The language of s. 231611, F. 8, regardin implementation of teacher
edncation centers, and requiring that “[s]tatewide implementation
should be accomplished priox to June 30, 1979,” means that such centers
are to be established and in operation by that date and every school
district should be involved or participating in teacher education centers
and programs by June 30, 1979.
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Sections 281.600-231.610, F. S., are known as the Teacher Education Center Act of
1973, which provides for the establishment of teacher learning centers in Florida. Section
231.611, F. S., was added to the act in 1974 by Ch. 74-227, Laws of Florida, and provides,
inter alia, that the planning, developmunt, and implementation of teacher education
centers shall be carried out “in an orderly, systematic manner.” In order to assure that
implementation of these centers and effectuation of the purposes of the teacher education
center act be accomplished as expeditiously as possible, s. 231.611(1) provides that
“[sltatewide implementation should be accomplished prior to June 30, 1979, and
authorizes the Department of Education to approve up to 10 centers during fiscal year
1974-1975. Your concern about interpretation of this section apparently results from
uncertainty about whether the Legislature contemplated that all of the school districts
be involved with teacher centers and that such centers be in full, continuing operation
by June 30, 1979, or whether it was contemplated that after that date there be no further
teacher centers established.

In seeking to resolve the problem of interpreting the statutory language, I am guided
by long-established rules of statutory construction. Initially, legislative intent is to be
ascertained if possible from a consideration of the entire act and of others in pari
materia, Effect should be given to all material portions of the law in order to carry out
and effectuate to the greatest degree possible the intention of the lawmakers. State v,
Amos, 79 So. 433 (Fla. 1918); State v. Burr, 84 So. 61 (Fla. 1920); Mixon v. Keller, 372 F,
Supp. 51 (N.D, Fla. 1974), aff'd in part, remanded in part, 516 ¥.2d 898 (5th Cir. 1975),
Where the legislative intent is clear from the language used in the entire act, considered
in the ordinary and grammatical sense of the terms employed, rules of construction are
unnecessary and inapplicable. State v. Burr, supra; Clark v. Kreidt, 199 So. 333 (Fla.
1941). For the following reasons, I am of the opinion that the language involved means
that teacher education centers should be established and in full operation by June 30,
1979, and that all the school districts should be involved or participating in such centers
by that date.

While the language in question may lend itself to varied interpretation when read in
isolation, it becomes unambiguous when read together with the clearly enunciated
legislative intent and within the context of all the language of the act. The act has as its
declared purpose the intreduction and implementation of a *“new state policy for the
education of teachers.” Section 231.601(1), F. S. The Legislature has found that
“[t]eachers can best assist with improving education when they directly and personally
participate in identifying needed changes and in designing, developing, implementinsg,
and evaluating solutions to meet the identified needs.” Section 231.601(2), F. S. Further,
“Itihe education of teachers is a career-long process”’ (Emphasis supplied.) Section
231.601(3), F. S. Therefore, the Legislature has provided that the State Board of
Education shall issue regulations providing for establishment of teacher education
centers in school districts. The purpose of such centers is to coordinate the joint
utilization of resources of both the state’s colleges and universities and the local school
districts in order to further preservice and inservice education programs and to provide
a facility for interaction among teachers and faculty and staff of the universities and the
distriets, Section 231.601(4), F. S. Section 231.603, F. S., sets forth the programs of the
teacher education centers which are to include, inter alia, assessment of inservice
training needs, providing the necessary clinical preservice training experiences,
facilitating the entry or reentry of educational personnel into the profession, and
facilitating internal and external evaluation, including process and product evaluation
and validation of teaching competency.

Hence, the Legislature has found that teacher education is a dynamic process the needs
of which are constantly changing and that, therefore, constant preservice and inservice
teacher education and training and evaluation of the processes, programs, and progress
thereof are necessary to enable teachers to keep pace with these changes. It is clear from
the language quoted above that the Legislature perceives teacher learning centers as
performing a continuous function both because of frequent new developments in the
nature and quality of education and educational programs of the schools and because
new teachers will constantly enter the system and require exposure to the experiences
the centers are designed to offer. For these reasons, I find that the language of 5. 231.611,
F. S., means that the centers are to be established and in operation by June 30, 1979,
and that each school district should be involved or participating in such teacher
education centers and programs by that date.
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077-61-—June 29, 1977

PUBLIC FUNDS

INVESTMENT IN SECURITIES BY SCHOOL BOARDS AND BOARDS
OF COUNTY COMMISSIONERS~INFORMATION TO BE RECORDED

To: Ernest Ellison, Auditor General, Tallahassee
Prepared by: Sharyn L. Smith, Assistant Attorney General, and Frank A. Vickory, Legal

Research Assistant

QUESTIONS:

1. What information is required to be set forth on bank trust receipts
which are received by a board of county commissioners in lieu of actual
physical possession of securities purchased with sgrplus county funds
pursuant to a ‘repurchase agreement” or otherwise?

2. When a dictrict scheol board purchases securiiies pursuant to an
investment program, is physical custody of such securities required, or is
an alternative procedure permitted by law?

3. What effect do the answers to the questions above have upon such
investmente in light of a new {ederal system whereby U.S. treasury bills
are issued only by means of a book entry of record at the federal reserve
bank and at another bank acquiring ownership thereof from which the
governmental body in question purchased the treasury bills?

SUMMARY:

Neither the school boards nor the several boards of county
commissioners are required to list or otherwise record the serial numbers
of the securities in \;‘hich they invest, even though they never receive
actual physical custody of the varicus securities. Hence, ther? is no
obstacle to investment in treasury bills issued by a new book-eniry
method. The boards of county commissioners, however, are required to
list the various types of securities held and the total number of each of
the various types.

AS TO QUESTION L

Your first question appears to arise out of the following fact situation. Pursuant to s.
195.31(1), F. S., several boards of county commissioners have begun short-term
investment programs for investment of surplus county funds. Essentially, under these
programs, the board will purchase securities for a short time, generally for less than a

month. Fach program contains a repurchase arrangement whereby at the end of the
investment pegiodgihe original seller agrees to buy back the securities. Under these plans,
the governmental body never actually receives physical custody of the securities; rather,
the securities are retained by the original seller or by a third party financial institution
during the entire period the board owns the securities. It is this lack of physical custody
of the securities by the boards that prompts your inquiry. . .
Section 125.31(1), as noted, authorizes the board to invest surplus funds in designated
securities. Section 125.31(2) sets forth two permissible ways the board may maintain
custody over securities it has purchased. Af the outset, it should be noted that, in my
opinion, these two methods of custody set forth in the statute zonstitute the sole methods
of custody; that conclusion is based on a well-established rule of statutory construction
which holds that if a statute specifically sets forth certain ways by which something is to
be done, alte.. ative methods, not specifically authorized, of doing the thing are not
permitted. See Alsop v. Pierce, 19 So0.2d 799 (Fla, 1944). o )
Section 125.31(2)(a) addresses the manner in which the board may maintain physical
custody and safekeeping of its securities, From your letter, it is clear that, under the
repurchase agreements in question, the boards never obtain actual physical custody of
the securities. In such a situation, the statute specifies an alternative procedure. Section
126.31(2)(b) authorizes the board of county commissioners to receive bank trust receipts
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in return for its investmant in securities and authorizes the designated bank depositories
to hold the actual secur.ties on which the trust receipts are issued. It requires that any
such trust receipts obtained or received “enumerate the various securities held together
with the specific number of each security held.” You state that you find this last quoted
requirement somewhat ambiguous and are, therefore, unclear as to the meaning of the
phrase “specific number of each security held.” Specifically, the problem is whether the
phrase refers to the class of various securities held and the specific number of a
particular security within a given class held by the county or whether the phrase, read
with the requirement that the various securities be enumerated, means that the receipt
must list the serial number of each security.

To my knowledge, no court has yet interpreted the provision in question. Furthermore,
I have found 1o extraneous evidence of legislative intent which would indicate the
meaning of the phrase. My opinion must, therefore, rest solely upon the wording of the
statute itself construed according to the context and the common usage of the words
employed by the Legislature. Since the Legislature is presumed to know the meanings
of words and grammar, a rule of statutory construction dictates that we construe words
in common use according to their plain and ordinary signification, unless it appears they
were used in a technical sense. State v. Tunnicliffe, 124 So. 279 (Fla. 1929); Gaulden v.
Kirk, 47 So.2d 567 (Fla. 1950); and cf. State v. Jacksonville, 50 So0.2d 532 (Fla. 1951).
Based upon an analysis of the wording of the statute employing this rule of construction,
I conclude that the various types of securities held must be listed separately along with
the exact number (quantity) of each type; serial numbers, however, need not be recorded.

The word ‘“enumerate” may be defined variously as ‘“mention
specifically . . . expressly name ... as in speaking of ‘enumerated’ governmental
powers, items of property, or articles in a tariff schedule,” Black's Law Dictionary 629
(Revised 4th Ed. 1968); or as “to designate or specifically mention . . . to specify singly,”
30 CJ.8. Enumerate; and see 14A Words and Phrases Enumerate, also defining the term
as “specifically mention.” This is the common, understood meaning of the word and it is
apparently not used in any technical sense; according to C.J.S., supra, the word “has no
peculiar or appropriate meaning in law, and it is to be construed according to the context
and approved use of the language.” The statutory phrase requires that receipts “
enumerate the various securities held.” (Emphasis supplied.) Applying the meaning of
“enumerate,” I find that the receipts must “specifically mention” the various securities
hald in the sense of listing by class or type the kinds of securities held by the board. The
statute requires enumeration “together with the specific number of each security held.”
This is the troubling phrase. “Specific number” is an ambiguous term to which can be
attributed more than one meaning. The word “number” is generally defined as “a
collection of units . . . proportion and ratio.” 67 C.J.5. Number; see also 28A Words and
Phrases Number. Webster’s Third New International Dictionary defines “number” as
“the sum of the units involved.” Under this accepted definition “specific number of each
security held” would mean the precise sum or total of each of the various types of
securities held by the board, or the “ratio” of each type of security to the total amount.
The word “number,” however, is also defined by Webster’s, supra, to mean “digit or
group of digits used as a means of identification.” If this were the mr :aning of the word
intended by the Legislature, however, the term “serial number” would probably have
been used rather than “number” alone. It should be noted that Webster’s, supra, contains
a separate entry listed under “serial number” which is defined as a “number indicating
place in a series and used as a means of identification.” The fact of a separate listing is
significant, because it indicates that the term “number” used separately does not
generally take on such a specialized meaning; rather, that meaning is reserved for the
compound phrase “serial numbers.” Webster’s, supra, also indicates under its entry
“number” that, when the word is followed by the preposition “of,” it usually refers to
quantity, while the preposition *on” is commonly used when the term means
“identification.” Thus, the phrase “specific number of each security held,” as used in the
statute, would commonly be understood to mean quantity or sum of each security, while
“specific number on each security” would commonly be understood to mean some sort of
identification number. Hence, I conclude that the statute requires that bank trust receipts
list the various types of securities held and the exact number (quantity) of each of the
}{ag‘igus types. The serial or other identification numbers on each security need not be
isted.
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AS TO QUESTION 2:

Your second question is apparently prompted by the fact that several district school
boards use the same investment scheme as discussed above in relation to the boards of
county commissioners, i.e., a repurchase plan is employed which involves investment in
securities of which the board never actually takes physical custody. You inguire as to the
legality of this procedure in view of the absence of any statutory authorization for the
board o invest in securities when it does not actually take g)_hysxcal custody thereof,

Your letter correctly states the proposition enunciated by this office in AGO 076-61 that
a school board has no inherent powers of its own, It may exercise only those powers
specifically or by necessary imglication authorized by the Legislature, See also, Florida
Citrus Commission v. Golden Gift, Inc., 91 S0.2d 657 (Fla. 1956); Peters v, Hansen, 157
S0.2d 103 (2 D.C.A. Fla, 1963); State v. Mitchell, 188 So.2d 684 (4 D.C.A. Fla., 1966);
Mourning v. Family Publications Service, Inc., 411 U.S. 356 (1973). Section 230.23, F, S.,
enumerates the powers and duties conferred upon the school boards. Section
230.23(10)(k) authorizes the district school board to adopt policies for the investment of
funds not immediately needed for expenditures:

Investment policies—{The school board shall] [a]dopt policies pertaining to
the investment of school funds not needed for immediate expenditures, after
considering the recommendations of the superintendent. The adopted policies
shall make provisions for investing or placing on depasit all such funds in order
to earn the maximum possible yield under the circumstances from such
investments or deposits.

Section 230.33(12)(j), F. S., requires the district school superintendent, inter alia, to
cause to be invested at all times all school moneys not immediately needed for
expenditure in accordance with the policies set by the school boards. It is clear, then, that
the superintendent must invest pursuant to policies set by the board under its statutory
authority. There appears to me to be no limitation either in s. 230.23(10)(k) or s,
230.33(12)(j), F. S., upon either the board or the superintendent rorrespending to s.
125.31(2), F. S., which relates to the boards of county commissioners and concerns
custody of the securities in which those boards invest. That section, by its terms, applies
solely to, and governs only investments made by, the several boards of county
commissioners. The district school boards are controlled and governed in their
investment program by the Florida School Code, of which Ch. 230, F. S, is a part. In
view of the Eroad statitory language empowering the board to adopt its own policies in
regard to investing surplus funds and requiring the superintendent to invest such funds
in accordance therewith, and in view of the absence of any limitation concerning custody
of securities, it is my opinion that the custody question is one which shonld be formulated
as part of the policy adopted by the board and executed by the superintendent. As noted,
the board may exercise those powers specifically granted to it and by necessary
implication the law also confers “every particular power necessary or proper for
complete exercise or performance of the duty that is not in viclation of law or public
policy.” State v. Michell, supra, at 687. Accordingly, the board is impliedly authorized to
formulate a policy with regard to custody of securities as part of 1ts_overall investment
policy. Until a court of competent, jurisdiction declares otherwise, the investment practice
of the board, in which the board never has actual custody of securities, is prima focie
valid and is controlling.

AS TO QUESTION 8:

Your third question relates to the effect that the new boak-entry method of issuing
treasury bills will have upon the investment of school boards and hoards of county
commissioners in such securities. It appears that under the new system, such bills will
no longer be serialized or otherwise individually identified. In light of my opinion that
serial numbers are not required to be recorded in lieu of actual physical custody, 1 see
no obstacle to continued investment in treasury bills.
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077-62—June 29, 1977
PUBLIC FUNDS

INVESTMENT IN SECURITIES BY STATE BOARD OF
ADMINISTRATION—INFORMATION TO BE RECORDED

To: Ernest Ellison, Auditor General, Tallahassee

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Frank A. Vickory, Legal
Research Assistant

QUESTIONS:

1. When the State Board of Administration deposits securities with a
bank or a trust company for “safekeeping,” for the collection of principal
and interest or of the proceeds thereof, must the board receive some iype
of written receipt which sets forth the particulars of the “safekeeping”
agreement and, if so, what type of information is required thereon?

2. Is the board prohibited from acquiring ownership of direct
obligations of the United States Government when such are not serialized
or otherwise individually identified but are rather issued by means of a
book entry of record at the federal reserve bank of issue and at another
banking institution from which the purchase in question was made?

SUMMARY:

The State Board of Administration is not reciixired by law to obtain or
receive written trust receipts setting forth the particulars of a
“safekeeping agreement” relating to securities it deposits with a financial
institution in safekeei)ini for the collection of principal and interest, or
of the proceeds of sale thereof. The board is not inhibited by law from
purchasing Unijted States ireasury bills or any other form of direct or
guaranteed obligations of the United States issued, recorded, snd
accounted for by means of a new, so-called book-entry system, even
though such obligations are not individually issued and serialized.

Both of your questions are answered in the negative.
AS TO QUESTION 1

Your question appears to arise out of the following fact situation, The Board of
Administration, pursuant to authority granted it by s. 215.44(1), F. 8., has undertaken to
gurche}se securities as part of an investment program involving a repurchase agreement

y which the origina) seller of securities agrees with the board to buy back the securities
at the termination date set forth in the agreement. Under the plan, the board never
actually receives physical custody of the securities; rather, they are retained either by
the original seller or by a third party financial institution during the entire period the
board owns them. Your specific inquiry concerns how the board is required to maintain
accountability for the securities it purchases. You note that, under a similar provision, s.
12531, F. 8., granting investment authority to the boards of county commissioners,
physical custody of securities is required unless the board receives bank trust receipts
for all securities held in lieu of such actual custody. The question has arisen whether the
Board of Administration is lkewise required to obtain or receive written trust receipts,
in the interest of accountability, for any securities it owns which are held in safekeeping
for it by a financial institution.

. At the outset, it should be noted that s. 125.31, F. S, by its terms, applies solely to
investments by the boards of county commissioners. Investments by the Board of
Administration and the duties relative thereto are covered by a separate statute. Section
21544, F. S, as noted, authorizes the board to invest “all the trust funds and all agency
funds of each state agency, as defined in s, 216.011, to the fullest extent that is consistent
with the cash requirements and investment objectives of the particular trust fund or
agency fund.” Along with this authority, the statute imposes numerous responsibilities
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upon the board relative to its investment powers. Section 215.50(1), F, S., states that all
securities purchased or held by the board may, with board approval, be held in custody
of the State Treasurer or “be deposited with a bank or trust company to be held in
safekeeping by such bank or trust company for the collection of principal and interest, or
of the proceeds of the sale thereof.” (Emphasis supplied.) This last quoted section of the
statute provides the sole alternative to actual physical custody of the securities by the
board or the State Treasurer, It does not, by its terms, require that the board obtain or
receive trust receipts setting forth the particulars of a "safekeeping agreement”
governing securities held for the board by an authorized financial institution, although
presumably some adequate record of the transaction would be kept by the board in its
possession and among its records. Neither, in my opinion, can a requirement for a
“safekeeping agreement” be inferred from the language “held in safekeeping.” The word
“safekeeping” 1s defined as the “act of keeping or preserving in safety, from injury, loss,
or escape; care, custody, protection.” Webster's Second International Dictionary. Clearly,
then, s, 215.50(1) requires the bank or trust company to hold safely in protective custody
the securities deposited with it by the board for the statutorily designated purposes as
well as the principal and interest therefrom, but does not imply a requirement that the
board receive a written safekeeping agreement.

I would, however, note that a “safekeeping agreement” or other record of a given
transaction should be in the possession of the board and a part of its records and
investment accounts; indeed, such data should be the basis for, and necessary in, the
accounting procedures and the reports to interested state officials and agencies prescribed
by the statute. See s. 215.51, F. S. The statute imposes upon the board the duty “to see
that moneys invested under the provisions of ss. 215.44-215,53 are at all times handled
in the best interests of the state.” Section 215.44(2), ¥, S. Further, the board is required
to pay all income from investments as collected into investment accounts of the fund or
funds to which the investments belong and to keep for each fund for which investments
are made separate accounts and records of the individual amounts and the totals of all
investments belonging to each such fund or funds. Additionally, every receipt and
collection or disbursement when received or made must be reported to the board for
recording to the particular fund to which it belongs, and written monthly reports
detailing any changes in investments made during the preceding month for their
respective fund or funds must be made to each and every interested official or agency.
See ss. 215.50(2) and 215.51, F. S, and cf, s. 21549(3), F. S, In light of such fiduciary
duties, it would appear incumbent upon the board to utilize the best standard procedure
possible for maintaining adequate and strict accountability for the securities it purchases.
I conclude, however, that the board is not required by Ch. 215, F. S,, to obtain written
trust receipts detailing the particulars of a “safekeeping agreement” with an authorized
financial institution relating to securities deposited with it by the board to be held in
safekeeping by such financial institution for the collection of principal and interest or of
the proceeds of the sale thereof.

AS TO QUESTION 2:

In view of my answer to question 1, I find no reason that the board should be precluded
from purchasing and owning direct obligations of the United States or obligations
guaranteed by it or for which its credit is pledged, including treasury bills [it is
specifically authorized to purchase these obligations “without limitation” by virtue of s.
215.47(1)(a)], solely because any of such securities may not be serialized or individually
issued. The book-entry system is claimed by the Federal Reserve Bank to be a “modern,
efficient, safe, and expeditious method of dealing in securities . . . [which] . . . protects
the investor against loss, theft, and counterfeiting . . . . Circular Letter 544-76, Federal
Reserve Bank of Atlanta, November 11, 1976.

Hence, the new method is not in conflict with any statutory requirement and also
furthers the aim of maintaining accountability and protection or safety of securities
deposited in the bank for safekeeping. I therefore conclude that there is no obstacle
imposed by Ch. 215, F. §,, to the board’s purchase of treasury bills, or any other form of
direct or guaranteed obligations of the United States, issued, recorded, and accounted for
by means of the new so-called book-entry system, even though such obligations are not
individually issued and serialized.
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077-63—dJune 29, 1977 .
DUAL OFFICEHOLDING

OFFICES OF MAYOR OR CITY COUNCILMAN INCOMPATIBLE WITH
THAT OF RESERVE POLICE OFFICER

To: Clyde King, Edgewood City Council President, Orlando

Prepared by: Patricia R. Gleason, Assistant Attorney General, and Joslyn Wilson, Legal
Research Assistant

QUESTIONS:

1. May an elected city council member, or candidate for that office,
also serve as a certified reserve police officer under the Florida
Constitution and Florida Statutes?

%: _?gzes the Charter of the City of Edgewood prohibit the above-stated
activity

3. What effect does the charter provision which prohibits candidates
for the office of council member or mayor, upon qualifying, from serving
as ap]?oi%ted officials of the city have upon present or “sitting” council
members?

SUMMARY:

A part-time auxiliary or reserve police officer, certified by the Police
Standards and Training Commission, is an “officer” within the purview
of constitutional prohibition against dual officeholding and, therefore,
may not simultaneously serve as a city council member. Such an officer
whose term runs concurrently with that of chief of police, who serves
until just cause for replacement, should resign his office under the
Resign-to-Run Law effective as of the date upon which the duties of the
office of council member would be assumed.

The prohibition against dual officeholding contained in the City of
Edgewood charter is applicable only when two elective offices are
involved. The city charter provision prohibiting a candidate for the office
of council member or mayor from serving as a salaried or nonsalaried
appointed official of the city may operate to create a vacancy in the office
of reserve police officer when such officer qualifies as a candidate for
council member. Since the charter provision is not self-executing, a
reserve police officer should resign his office upon qualifying as a
candidate for the city council or for mayor.

AS TO QUESTION 1:

Your first question is answered in the negative,

Section 5(a), Art. II, State Const.,, prohibits a person from simultaneously holding
“more than one office under the government of the state and the counties and
municipalities therein . ., .” Although the term “office” has not been constitutionally
defined, the Florida Supreme Court has stated:

The term “office” implies a delegation of a portion of the sovereign power to,
and the possession of it by, the person filling the office. . . . The term “office”
embraces the idea of tenure, duration, and duties in exercising some portion of
the sovereign power, conferred or defined by law and not by contract. [State ex
rel. Holloway v. Sheats, 83 So. 508, 509 (Fla. 1919).]

A city council member is clearly a municipal officer within the émrview of s. 5(a), Art.
11, State Const. The important consideration is whether a “certified reserve police officer”
iz algo an officer or merely an employee. Previous opinions of this office have indicated
that & municipal policeman is an officer within the scope of this constitutional provision.
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Cf. AGO’s 057-165; 058-26; 069-2; 071-167; 072-348; and 076-92, Moreover, the Florida
Supreme Court in Curry v. Hammond, 16 So.2d 523 (Fla. 1944), stated:

It can hardly be questioned that a patrolman on a city police force is clothed
with sovereign power of the city while discharging his duty. . . . True, he is an
employee of the city but he is also an officer. It is the character of duty
performed that must determine his status.

Accord, Paquin v. City of Lighthouse Point, 330 So.2d 866 (4 D.C.A. Fla,, 1976); Maudsley
v. City of North Lauderdale, 300 So.2d 304 (4 D.CA. Fla,, 1974). The powers which a
police officer may exercise, particularly the anthority to arrest without a warrant, and
not the salary or certification requirements, determine that a police officer is an “officer.”
Maudsley, supra; cf. State ex rel. Gibbs v, Martens, 193 So. 835, 837 (Fla, 1940), in which
the court held that a probation officer was an “officer” since he had the right to arrest
without a warrant for “no right is more sacred or more jealously guarded than the one
that liberty will not be infrhiﬁed except by due process of law.”

Your inquiry is, however, directed to those police officers who serve part time without
compensation. See s, 943.10(4), F. S., which defines “part-time” or “auxiliary” police
officers as persons who are “employed, with or without compensation, less than full time
by the state or any political subdivision or municipality thereof, whose primary
responsibility is the prevention and detection of crime or the enforcement of the penal,
traffic, or highway laws of this state,” The Police Standards and Training Commission of
the De]i)uartment of Criminal Law Enforcement is charged with the responsibility of
establishing uniform minimum standards for the employment and training of these
officers, s. 943.12(2), F. 8., and the issuance of certificates of compliance to those persons
satisfactorily completing or complying with the prescribed training program, s. 943.14,

S. No person may be employed as a part-time or auxiliary police officer until he has
obtained such a certificate of compliance with certain exceptions not maferial to the
present inquiry. If the part-time or auxiliary police reserves of a municipality fail to meet
the requirements of ss. 943.12-943.14, F. S., and the rules and regulations of the Police
Standards and Training Commission, their authority to act and function as auxiliary
police officers is limited and their Sower to arrest ig no greater than that of a private
citizen. See AGO 073-398; ¢f. AGO 0783-14. It is assumed for the purposes of this inquiry
that a “certified reserve police officer” referred to in your letter has satisfied the
requirements set by the Police Standards and Training Commission. Such an officer may
carry arms and exercise the power of arrest.

Accordingly, I am of the opinion that the position of “certified reserve police officer”
constitutes an “office” within the purview of s. 5(a), Art. II, State Const,; therefore, the
simultaneous service of an individual as a reserve or auxiliary police officer and as a city
council member violates the prohibition against dual officeholding contained in the
foregoing constitutional provision. . .

You also inquire as to whether a candidate for the office of eity council member may
serve as “certified reserve police officer.” Section 99.012(2), F. S., Florida’s Resign-to-Run
Law, provides in pertinent part:

*

elective or appointive office, whether state, county or municztpal, the term of
which or any part thereof runs concurrently with the term of office for which
he seeks to qualify without resigning from such office not less than 10 days
prior to the first day of qualifying for the office he intends to seek. ...
(Emphasis supplied.)

No individual may quah'ﬁfr'zy as a candidate for public office who holds another

The foregoing statutory provision requires that an officer resign at the time and in the
manner prescribed in s 99.012, F. S, only when his present term for elective or
a?pointive office, or any part thereof, would run concurrently with or overlap the term
of the office for which he seeks to quaiify. Such resignation becomes effective at that time
and has the effect of creating a vacancy in the office of police officer, as provided in the
statutes, but the officer may continue to serve until such time as his successor is
appointed and qualified on or following the effective date of the resignation as specified
in s, 99.021, F. g‘. Cf. AGO’s 075-67, 074-210, 072-203, and 072-201. But see Art. III, s. 3,07,
City Charter (1975) of the City of Edgewood which prohibiis any candidate for elective
office of council member or mayor, subsequent to qualifying, from serving as a salaried
or nonsalaried appointive official in the city. Thus, the provisions contained in 8. 99.021,
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F. S., may not be applicable to your inquiry since s. 3.07 of the City Charter appears to
create a vacancy in the office of “certified reserve police officer” at a point in time earlier
than that required by s. 99.021. See question 2, infra, for a further discussion of the
impact of this charter provision.

If the office of “certified reserve police officer” has no definite term fixed by law, under
the common-law rule “the office is held for the term of the appointing power, or at the
will or pleasure of the authority which conferred it, provided the term so conferred does
not extend beyond that of the appointing power.” 62 C.J.S. Municipal Corporations s.
497, p. 936; 67 C.J.8. Officers s. 46, p. 200; cf, State ex rel. Gibbs v. Bloodworth, 184 Se. 1,
6 (Fla. 1938); 67 C.J.8. Officers, p. 196 (officer removable at pleasure of appointing power
has no “term” of office), Even if an officer serves without a fixed term, “he will be able
to use the prestige and power of his office in seeking election to another office
and . . . the spirit and intent of the law, if not its letter, dictate that such an official
should comply with the Resign-to-Run Law.” Attorney General Opinion 072-203,

*“Whether a public officer has a fixed term of office can be determined only by reference
to the law creating the office . . . .” State ex rel Gibbs, supra, at 6. The revised city
charter (1975) is silent as to the appointment of part-time reserve or auxiliary police
officers; however, it does provide for the appointment of the police chief by the city
council, Art. IV, s. 406. The chief of police serves until just cause for replacement and is
charged with the responsibility of administering “the working hours, assignments,
training, performance, etc., of the regular members of the Police Department, the
Reserves, and the Dispatchers.” Article IV, s. 4.06A. Thus, it appears that the chief of
police is the appointing power for the reserves with regard to the Reszlgn-to-Run Law,
and, accordingly, the term of office for a member of the reserves coincides with that of
the chief of police. Therefore, it appears that a reserve police officer should resign his
office under the terms of 5. 99.012, F. 8, as his tenure of office, which is the same as that
of the chief of police, would not ordinarily expire until after the date he would assume
the position of city council member, if elected. Accordingly, for purposes of the Resign-
to-Run Law, a reserve police officer seeking the office of council member should resign,
effective as of the date upon which the duties of the new office would be assumed.
At}:prney General Opinion 072-208. But see, Art. 111, s. 3.07 of the city charter (1975),
infra.

AS TO QUESTION 2:

Your second question is directed to the effect the provisions contained in the city
charter have on a “certified reserve police officer” also serving as city council member or
as a candidate for that position. Under Art, III, s. 8.06, of the present charter,

No Council member or Mayor may hold two (2) elective oflices, whether such
offices are Federal, State, County or Municipal, Any City Council member or
Mayor upon formally qualifying for any elected office other than the Mayor’s
or City Council member’s office in the City of Edgewood, such office, Mayor or
City Council member, shall become varated or be filled as provided herein this
Charter. (Emphasis supplied.)

The prohibition against dual officeholding contained in this section of the charter is
applicable only when two elective officers are involved. Council members are elected to
the city council under Art. III, s. 3.01 of the charter. Thus, the charter's prohibition
against dual officeholding would be applicable to your inquiry only if the office of
“certified reserve police officer” is an elected office, It should be noted, however, that s.
5(a), Art. II, State Const., does not distinguish between elective and appointive officers.
The constitutional prohibition against dual officeholding is, therefore, applicable to city
council members and police officers whether they are elected or appoeinted.

The city charter also provides that “[n}o candidate for elected office of Council member
or Mayor shall, subseguent to qualifying, serve as a salaried or nonsalaried appointed
official in the City of Edgewood.” Article 111, s, 3.07, charter (1975). Therefore, a “certified
regerve police officer,” as an appointive officer of the city, who qualifies as a candidate
for the office of council member or mayor is prohibited from serving as a reserve police
officer and, by operation of the city charter, may well have, in legal effect, vacated his
appointive office. The prohibition contained in Art. III, s, 3.07 of the charter appears to
create such a vacancy; however, the section is not self-executing. See In re Advisory
Opinions to the Governor, 79 So. 874 (Fla. 1918), in which the court stated that, when a
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erson holding one office is appointed to and accepts another office, such appointment and
gcceptance vagcates the persc?n’s right and status to the first office. Cf Holley v, Adams,
938 So0.2d 401 (Fla. 1970) (acceptance of incompatible office by one already holding office
operates as resignation of first). Accordingly, to avoid conflict, a reserve police officer who
intends to run for the office of council member should resign his position as police officer.
Cf. AGO 072-203. . . )

Therefore, until legislatively or judicially settled, I am of the view that a certified
reserve police officer should resign his office upon qualifying as a candidate for the city
council.

AS TO QUESTION 3:

You also inquire as to the effect of the charter provision, Art. III, s. 3.07, on present or
“sitting” council members. As council members are elected pursuant to Art. 111, s. 3.01,
and, as discussed under guestion 1, may not simultaneously serve as a reserve or
auxiliary police officer, s. 3.07 in terms would not operate on any such “sitting” couneil
members. However, a “sitting” council member who is a candidate for reelection or is a
candidate for the office of mayor is also prohibited from serving as a salaried or
nonsalaried appointed official (including a reserve or auxiliary police officer) of the city.

077-64—June 29, 1977
TAXATION
REDEFINITION OF “CHARITABLE PURPOSES"—LEGAL EFFECT
To: Harry L. Coe, Jr., Executive Director, Department of Revenue, Tallahossee
Prepared by: Joseph C, Mellichamp III, Assistant Attorney General
QUESTION:

What is the legal effect of the amendment of “charitable purposes” in s.
196.012(6), F. S., by Ch. 76-234, Laws of Florida?

SUMMARY:

The amendment by Ch. 76-234, Laws of Florida, to s. 196.012(6), F. S,
was merely intended to clarify rather than change the law and as e}uch
does not affect the validity of the resolution of the Governor and Cabinet,
acting as head of the Department of Revenue, _adqpted on September 3,
1974, relating to fraternal and benevolent orgenizations and promulgated
as Rule 12D-7.18, F.A.C. Therefore, Rule 12D-7.18, F._A.C? as to tax
exemptions for fraternal and benevolent organizations, is still valid and
in effect in Florida. It reads as follows: L

(1) The property of nonprofit fraternal and benevolent organizations
is entitled to full or predominant exemption from ad valorem taxation
when used exclusiveRy or predominantly for charitable, educat_lonal.
literary, scientific or religious purposes. The extent of the exemption to
be granted fraternal and benevolent organizations shall be_determmed in
accordance with those provisions of Chapter 196, F. S., which govern the
exemption of all property used for charitable, educational, literary,
scientific or religious purposes. .

(2) The exclusive or predominant use of property or portions of
property owned by fraternal and benevolent organizations and used for
organization, planning and fund-raising activity under s. 196.193(3), F. S,,
for charitable purposes constitules the use of the property for exempt
purposes to the extent of the exclusive or predominant use. The
incidental use of said property for social, fraternal or similar meetings
shall not deprive the property of its exempt status,
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(3) Any part of [sic] portion of the real or personal property of a
fraternal or benevolent organization leased or rented for commercial or
other nonexempt purposes, or used by such organization for commercial
purposes, or for uses such as a bar, restaurant or swimming pool shall not
be exempt from ad valorem taxes,

The 1976 Session of the Florida Legislature enacted Ch. 76-234, Laws of Florida, by
which s, 196.012(6), F. S,, was amended with the insertion of the word *legally” so as to
read:

(6) “Charitable purposes” means a function or service which is of such a
community service that its discontinuance could legally result in the allocation
of public funds for the continuance of the function or service. (Emphasis
supplied.)

You also pointed out that there is considerable doubt in your mind and in the minds
of the various property appraisers as to what are the ramifications of this change and
how the change affects the resolution of the Governor and Cabinet, acting as head of the
Department of Revenue, adopted on September 3, 1974, relating to fraternal and
benevolent organizations and promulgated as Rule 12D.7.18, F.A.C. In view of these
doubts, you raise the question of the continuing validity of the resolution and the rule.

Although a presumption of change in legal rights is probably reasonable in that an
amendment is more frequently used to add or take a provision from a law than to
interpret it, the fact of amendment by itself does not indicate whether the change is of
substance or form—whether a right is added to or taken from the original act or whether
a provision in the original act is merely being interpreted, that is, made more detailed
and specific, State ex rel, Szabo Food Sexv., Inc. of N.C. v, Dickinson, 286 So.2d 529 (Fla.
1974); 1A Sutherland Statutory Construction s. 22.30 (4th ed. 1972).

The question that arises is what the Legislature meant by the term “legally” as it is
used in s. 196.012(6), F. S,

It must be remembered that statutes must be given their plain and obvious meaning.
Fixel v. Clevenger, 285 So.2d 687 (3 D.C.A. Fla., 1873). Furthermore, when terms and
provisions of a statute are plain, there is no reason for judicial or administrative
interpretation; thus, it is presumed the Legislature meant what it said. Leigh v. State ex
rel. Kirkpatrick, 298 So.2d 215 (1 D.C.A. Fla,, 1974).

The term “legally” as it appears in s, 196.012(6), F. S., is an adverb, used to modify the
word “result” and is defined in Webster's New Twentieth Century Dictionary (1971
unabr. ed.) at p. 1034 as: “Legally: ‘lawfully; according to law; in a legal manner.’ ”

In viewing the above definition of the term “legally,” it would appear that the inclusion
of this language in the amendment in 1876 was intended to make the statute correspond
to what had previously been supposed or assumed to be the law. That is, the allocation
of public funds referred to in s. 196.012(6), F. S., could only be done pursuant to some
constitutional, statutory, or decisional authority. Thus, it is my opinion that the
circumstances here are such that the Legislature merely intended to clarify its original
intention rather than change the law,

The remaining question is what, if any, effect the amendment of 1976 to s. 196.012(8),
T . had on the resolution which wag adopted by the Governor and Cabinet, acting as
«:.4- f the Department of Revenue, and promulgated as Rule 12D-7.18, F.A.C.

.3 wepartmental construction of a statute by an agency charged with the enforcement
of an act and authorized to make reasonable rules and regulations is presumed to be
valid and is accorded considerable weight unless it is shcwn to be clearly erroneous or
unauthorized and contrary to the intent of the statute before a court of competent
jurisdiction. State ex rel. Szabo Food Serv., Inc. of N. C. v. Dickinson, supra; State ex rel.
Bennett v. Lee, 166 So. 565 (Fla. 1936); 1 Fla. Jur. Admin. Law s. 73, pp. 292-293,

Thus, Rule 12D-7,18, F.A.C,, is presumed to have been valid when promulgated and
continues to enjoy that presumption in view of the fact that the amendment of 1976 to
s. 196.012(6), F. S., was merely intended to clarify rather than change the law.

Accordingly, the resolution which was adopted by the Governor and Cabinet, acting as
head of the Department of Revenue, and promulgated as Rule 12D-7.18, F.A.C., would
appear to be unaffected by the amendment of 1976 to s. 196.012(6), F. S.
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077-65—dJune 30, 1977
ADMINISTRATIVE PROCEDURE ACT
NOT APPLICABLE TO CONSTITUTION REVISION COMMISSION
To: Talbot D’Alemberte, Florida Constitution Revision Commission, Tallahassee
Prepared by: Sharyn L. Smith, Assistant Attorney General
QUESTION:

Is the Administrative Procedure Act, Ch. 120, F. S, applicable to
proceedings of the Constitution Revision Commission?

SUMMARY:

The Administrative Procedure Act, Ch. 120, F. S, is not applicable to
proceedings of the Constitution Revision Commission.

Section 120,52, F. 8., defines “agency” to include:

Each other state officer and state department, departmental unit described in
s. 20.04, commission, regional planning agency, board, district, and authority,
including, but not limited to, those described in chapters 160, 163, 298, 373, 380
and 582, [Section 120.52(1)(b), F. S.; emphasis supplied.)

Thus, by its terms, s, 120.52, F. S, is applicable to all state commissions including,
presumably, the Constitution Revision Commission.

The Constitution Revision Commission is created at s. 2, Art. XI, State Const. The
Constitution establishes the number and method of selection of the commission’s
membership and when such selection shall oceur, But see In re Advisory Opinion of the
Governor, 343 So0.2d 17 (Fla. 1977). Section 2(c), Art. XI, State Const., provides that:

Each constitution revision cornmission shall convene at the call of its chairman,
adopt its rules of procedure, examine the constitution of the state, hold public
hearings, and not later than one hundred eighty days prior to the next general
election, file with the secretary of state its proposal, if any, of a revision of the
constitution or any part of it. (Emphasis supplied.)

The touchstone for determining the intent of & constitutional (Frovision has always been
the intent of the people at the time the document was adopted, See, e.g.,, In re Advisory
Opinion to the Governor, 243 So.2d 573 (Fla. 1971); In re Advisory Opinion to the
Governor, 223 So.2d 35 (Fla. 1969). As the Supreme Court of Florida has indicated, the
documents which were submitted to the public in mid-1968 as explanatory material for
the proposed conmstitution uniformly indicate an intention to create a Constitution
Rewgion Commission which, inter alia, would act without intervention by the
Le: islature. See Jn re Advisory Opinion, 343 So.2d at 22. The Constitution revision
pr..cess was, in the opinion of the court, *. . . patently designed to bypass input from the
lexislative branch. . . .” In re Advirory Opinion, 348 So.2d at 23.

The commission which was estabi.shed by the f)eople through their constitution, has
been granted the constitutional authority to establish'its own rules of procedure (subject
only to the constitutional requirement that it must hold public hearings) in order to
ensure that the commission be independent and free from interference from any branch
of government, . . .

In a similar context, the Supreme Court has recognized that in order for judicial
neminating commissions to be constiiutionally independent as the electorate intended
the members of the various commissions throughout the state must have the power to
promulgate rules of procedure for their hearings and findings, independent of any of the
three standard recognized divisions of state government. In In re Advisory Opinion, 276
So.2d 25, 30 (Fla. 1978), the court stated that:

The power and duty for promulgating rules for the commissions must rest with
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the members of the commissions. To serve the purposes sought by the people,
it is necessary that the Commissions remain independent. . . .

To permit one branch of government to impose rules of procedure upon another
coordinate constitutional branch or entity would destroy the constitutional independence
of such branch or entity. Cf. In re Advisory Opinion, 276 So.2d 30; In re Advisory
Opinion, 334 So.2d 561 (Fla. 1976). When the Constitution grants to a constitutionally
created commission the power to adopt its own rules of procedure and such power is,
therefore, derived solely and exclusively from the Constitution, legislative intervention
into the manner of exercise of such power is unwarranted. In re Advisory Opinion, 334
So.2d at 562,

The Constitution requires the commission to adopt its own rules of procedure i
independent of any of the three branches of government. The commission is not subject :
to the requirements of Ch. 120, F. S, when discharging its constitutional duties pursuant
to s. 2, Art. X1, State Const.

077-66—duly 5, 1977
CONSTITUTION REVISION COMMISSION

MAY DELEGATE MINISTERIAL FUNCTIONS
TO EXECUTIVE DIRECTOR

To: Talbot D'Alemberte, Chairman, Florida Constitution Revision Commission,
Tallahassee

Prepared by: Jerald S. Price, Assistant Attorney General
QUESTION:

Does Ch. 77-201, Laws of Florida (s. 286.035, F. S.), which authorizes the
chairman of the Constitution Revision Commission to perform certain
ministerial-type functions in regard to e:g)enses of the commission,
prevent the commission from assigning or delegating functions of that
nature to the executive director employed by the commission?

SUMMARY:

Pursuant to its constitutional power and duty to adopt its own rules of
procedure, the Constitution Revision Commission may adopt a rule of
procedure assigning or delegating to the executive director of the
commission certain ministerial functions, such as the signing of travel
vouchers. Neither Ch. 77-201, Laws of Florida, nor any other act of the
Legislature, can restrict the power of the commission to determine its
own rules of procedure.

The existence, powers, and duties of the Constitution Revision Commission are derived
solely from the Constitution of this State (s. 2, Art. XI). In 8. 2(c), Art. XI, State Const., i
it is provided:

Each constitution revision commission shall convene at the call of its chairman,
adopt its rules of procedure, examine the constitution of the state, hold public
hearings, and, not later than one hundred eighty days prior to the next general
election, file with the secretary of state its proposal, if any, of a revision of this
constitution, or any part of it. (Emphasis suppﬁ)ied.)

In AGO 077-85, I stated my opinion that the proceedings of the Constitution Revision
Commission are not subject to the requirements of Ch. 120, F, S,, the Administrative
Procedure Act. In that opinion I emphasized the constitutional derivation of the
commission’s powers, particularly as to procedural matters, and the lack of authority on
the part of the Legislature to determine such matters:
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When the Constitution grants to a constitutionally created commission the
power to adopt its own rules of procedure and such power is, therefore, derived
solely and exclusively from the Constitution, legislative intervention into the
manner of exercise of such power is unwarranted.

I further stated in AGO 077-65 that it is the constitutional duty of the commission “to
adopt its own rules of procedure independent of any of the three branches of
government.” (Emphasis supplied.)

Thus, T am of the opinion that the Legislature’s express recognition, in Ch, 77-203,
Laws of Florida (s. 286.035, F. 8.), that the chairman of the Constitution Revision
Commission is authorized to “incur expenses related to the official operation of the
commission or its committees, to sign vouchers, and to otherwise expend funds
appropriated to the commission for carrying out its official duties” does not—and cannot,
in the face of the language of s. 2(c), Art. XI, supra—prevent the commission from
adopting a rule of procedure by which certain ministerial functions, such as the signing
‘t)li travel vouchers, could be assigned or delegated to the executive director employed by

e commission.

077-67—July 6, 19~
MUNICIPAL HOUSING AUTHORITY

MAY NOT BIND SUCCESSORS IN OFFICE THROUGH CONTRACT
FOR PERFORMANCE OF GOVERNMENTAL
DISCRETIONARY POWERS

To: Paul B. Steinberg, Representative, 101st District, Miami Beach
Prepared by: Patricia R. Gleason, Assistant Attorney General
QUESTION:

Is the Miami Beach Housing Authority, created under Ch. 421, F. S.,
authorjzed to enter into an employment contract with its secretary and
executive director for a j-year period?

SUMMARY:

The employment of a secretary and executive director of a municipal
housing authority created and operating under Ch. 421, F. S., would
appear to be an exercise of the governmental function of such housing
authorjty in light of statutory authorization which permits such
authority to delegate any or all of its governmenial powers or duties to
the secretary-executive director. Moreover, the relationship between the
secretary-executive director and the governing board of the housing
authority appears to be confidential and personal; and, therefore, a
contract employing such secretary-executive director would probably
not be considered binding upon a successor governing board of a housing
authority. Accordingly, pending diudicial determination, a proposed 5-
year employment contract entered into by a municipal housing authority
and its secretary-executive director would probably be invalid and
unenforceable.

Section 421.04(1), F. S,, authorizes the creation of housing authorities and provides in
part, “P}p each city (as herein defined) there is hereby created a public body corporate
and go itic to be known as the housing authority of the city . . . .” (Emphasis supplied.)

Af ousing authority created pursuant to Ch. 421, F. 8., is empowered to exercise and
perform o

public and essential governmental functions set forth in [Ch. 421] and [has) all
the powers necessary or convenient to carry out and effectuate the purposes
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and provisions of [Ch. 421} including the ... powers ... to sue and be
sued . . . make and execute contracts and other instruments . .. acquire,
lease and opers.te housing projects . . . to . . . contract for the furnishing by
any person or agency . . . of services . .. to acquire by the exercise of the
power of eminent domain any real property . . . issue subpoenas . . .

and to do other things necessary in connection with the operation of a housing authority.
Section 421.08, F. S.

Pursuant to s. 421.05(2), F. S., a housing authority is authorized to “employ a
secretary, who shall be executive director” and to determine the “qualifications, duties,
and compensation” of the executive director. Moreover, a housing authority is further
empowered to “delegate to one or more of its agents or employees such powers or duties
as it may deem proper.” Pursuant to s. 421.08(7), F. S, the authority, acting through one
or more of the commissioners or persons designated by it, is authorized to conduct
investigations and private or public hearings and to take sworn testimony thereat and
issue subpoenas requiring the attendance of witnesses or the production of books and

apers.

P The general rule with respect to contracts entered into by municipal corporations or
municipal boards having power to contract is that such bodies may bind successors in
office by a contract made in the exercise of proprietary or business powers but may not
by contract prevent or impair the exercise by successors of legislative functions or
governmental discretionary powers unless statutory authorization exists. See 63 C.J.S.
Municipal Corporations s. 687, p. 549; 10 McQuillen Municipal Corporations s. 29.101, p.
492; and Annot, 149 ALR. 336. As a housing authority created under Ch, 421, F. S, 1s
a public corporation possessing the legislative and governmental powers listed above, it
is within the purview of this principle. See Mitchell v. Chester Housing Authority, 132
A.2d 873 (Pa. 1957); and Parent v. Woonsocket Housing Authority, 132 A.2d 873 (Pa.
1957); and Parent v. Woonsocket Housing Authority, 143 A.2d 146 (R. 1. 1958), which
reach this conclusion. Cf, AGO 074-234 holding that a housing authority created pursuant
to Ch. 421 is an independent special district within the purview of and for the purposes
of the Uniform Local Government Management and Reporting Act, part III, Ch. 218,
F. S. Accordingly, inasmuch as the commissioners of housing authorities are appointed
to serve staigered 4-year terms and the governing board is a continuing body, the
validity of the proposed contract for the employment of a secretary and executive
director for the authority depends upon the proprietary or governmental nature of the
subject matter of the contract.

There is no precise dividing line between the exercise of governmental and proprietary
functions. They are difficult of distinction and tend to overlap. 23 Fla. Jur. Municipal
Corporations s. 87, p. 93. Accord: American Yearbook Company v. Asgkew, 339 F. Supp.
719, 721 (M. D. Fla, 1972), aff'd, 409 U. S. 904 (1972).

In Daly v. Stokell, 63 So.2d 644 (Fla. 1953), the Florida Supreme Court distinguished
the two concepts as follows:

We understand the test of a proprietory [sic] power to be determined by
whether or not the agenis of the city act and contract for the benefit and
welfare of its people; any contract, in other words, that redounds to the public
or individual advantage and welfare of the city or its people is proprietory [sic],
while a governmenta! function, as the term implies, has to do with the
administration of some phase of government, that is to say, dispensing or
exercising some element of sovereignty.

Applying the foregoing to your inquiry, it is clear that it is the nature of the duties to
be performed by the prospective employee which determines whether or not the contract
of employment of such person represents an exercise of proprietary or governmental
powers by the contracting governmental body. Other relevant factors include the extent
to which the employee serves in a confidential relationship with the governing body, see
Douglas v. City of Dunedin, 202 So.2d 787, 789 (2 D.C.A. Fla,, 1967); and the extent to
which the governing body exercises supervisory control over the employee, see 10
McQuillen Municipal Corporations, s. 29.101, p. 497.

Thus, in City of Riviera Beach v. Witt, 286 So.2d 574 (4 D.C.A, Fla., 1978) cer. den’d;
Witt v. City of Riviera Beach, 295 So.2d 305 (Fla. 1974), the court held that the
employment of a city prosecutor is a governmental and not a proprietary function.
Therefore, an employment contract which purported to extend beyond the terms of office
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of the contracting officers could not effectively hind their successors. In reaching this
conclusion, the court stated:

The operation of a Municipal Court by the City under its charter and the
employment of a City Prosecutor to prosecute all persons arrested and brought
to trial before the court for the violation of municipal ordinances “has to_do
with the administration of some phase of government, that is to say, dispensing
or exercising some element of sovereignty. . . .” See Daly v. Stokell, supra. The
employment of a city prosecutor, in our opinion, relates to the performance of
a governmental function; the employment of a City Prosecutor cannot be
considered as having been made in the exercise of the City's business or
proprietary powers, as that phrase is commonly understood. [286 So0.2d at 576.]

Similarly, in Mitchell v. Chester Housing Authority, 132 A.2d 873, 880 (Pa. 1957), the
Pennsylvania Supreme Court held that a 5-year contract of employment between a
municipal housing authority and its secretary-executive director was invalid and
unenforceable. The court noted that testimony at trial described the secretary-executive
director as the “chief officer” and “right arm” of the housing authority and that the
secretary-executive director was in charge of implementing the policies of the housing
authority and administrating its business. In reaching its conclusion, the court stated:

The principle . . . is clear, namely, good administration requires that the
personnel in charge of implementing the policies of an agency be responsible to,
and responsive to, those charged with the policy-making function, who in turn
are responsible to a higher governmental authority, or tu the public itself,
whichever selected them. This chain of responsibility is the basic check on
government possessed by the public at large. A contract which will have the
effect of, and indeed appears to have been executed with the express purpose
of, violating this rule runs counter to public policy and will not be enforced
against the public interest. [132 A.2d at 880.]

Applying the foregoing judicial decisions to the instant inquiry, and pending judicial
determination, it is my opinion that a municipal housing authority would not be
authorized to enter into a 5-year employment contract with its secretary-executive
director. A housing authority created and operating under Ch. 421, F. S,, is statutorily
empowered to delegate any or all of its governmental powers or duties to its secretary-
executive director. The executive director, as the secretary of the governing board,
apparently serves the board in that capacity much the same as a corporate officer in that
capacity serves a private corporation for profit; and, in his dual capacity as secretary-
executive director of the governing board, he carries out the executive function of
implementing and enforcing the policies and regulations and administrative functions of
the governing board, Moreover, a housing authorify is also authorized by statute to
designate its secretary-executive director to conduct investigations, and public or private
hearings, and issue subpoenas requiring the attendance of witnesses thereat and take
sworn testimony. These latter duties fall clearly within the scope of governmental
functions as that term is defined in Daly v. Stokell, supra. Furthermore, the relationship
betweep the secretary-executive director or a housing authority and the members of the
authority must, in my opinion, be characterized as confidential and personal. See Mitchell
v. Chester Housing Authority, supra, at 876, wherein the court stated that the executive
director and secretary of the housing authority was “ar executive officer whose functions
with respect to the board [were] necessarily confidential and most intimate . . . . Also
see City of Riviera Beach v. Witt, supra, at 576, wherein the district court noted that the
fact that the services of the city prosecutor were procured pursuant to a “contract of
employment” as distinguished from an “appointment” to the office of city prosecutor did
not change the character of the governmental function being performed.

Accordingly, your question is answered in the negative.
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077-68—dJuly 11, 1977
DEPUTY OFFICIAL COURT REPORTERS

ENTITLED TO REIMBURSEMENT FOR TRAVEL AND PER DIEM
INCURRED IN PERFORMING OFFICIAL DUTIES

To: John F. Harkness, Jr., State Courts Administrator, Tallahassee
Prepared by: Jerald S. Price, Assistant Attorney General
QUESTION:

Is a deputy official court reporter authorized by statute to be
reimbursed by the state for authorized travel expenses and per diem
necessarily incurred in performing official duties for the state (in criminal
proceedings)?

SUMMARY:

Deputy official court reporters are authorized, under s. 112.061, F. S.
(1976 Supp.), as either employees or authorized persons to ke reimbursed
by the state for properly approved (by the chief judge of the judicial
circuit) travel expenses and per diem and subsistence necessarily
incurred in performing official duties for the state in criminal
proceedings. Such authorization was not affected by the repeal of s. 20.08,
F. S. 1971, when the statutes relating to the number and method of
appointing or selecting official and deputy official court reporters were
revised by Ch. 72-404, Laws of Florida.

You have raised this question because of the amendment—5 years ago by Ch. 72-404,
Laws of Florida—of the statutory provisions in Ch. 29, F. S, relating to official court
reporters, In the process of amending those provisions, s, 29.08, F. 8. 1971, was repealed.
That section had provided for the appointment of deputies by the official court reporter,
made such reporter responsible for the actions of such deputies, and expressly provided
for the reimbursement of deputies’ travel expenses pursuant to s. 112.081, F. S. At
present, the reimbursement of official circuit court reporters’ traveling expenses pursuant
to s. 112.061 is expressly provided for by 8. 29.04(1), which subsection was not amended
by Ch. 72-404, supra. Section 29.01, which was substantially amended and reworded by
s, 6 of Ch. 72-404, now provides for the appointment of deputy court reporters for the
circuit courts by the chief judge with the approval of a majority of the circuit judges in
each cireuit. Section 29.01{2). However, that section nowhere provides for the traveling
expenses of deputy court reporters. Thus, the question at issue is whether,
notwithstanding the repeal of s. 29.08, F. S. 1971, and amendment of s. 29.01 omitting
express reference to s. 112,061 with respect to deputy circuit court reporters, there exists
authorization by statute for the reimbursement of official deputy court reporters for their
authorized travel expenses and per diem and subsistence necessarily incurred in
performing official duties for the state in criminal proceedings.

There is no indication that, in enacting Ch. 72-404, supra, the Legislature was
concerned with the subject of travel expenses of official or deputy official court reporters.
Rather, the primary purpose of the relevant portion of Ch, 72-404 was to provide for the
number and method of selecting official court reporters and deputy court reporters,
changing from the executive (the Governor) and the official circuit court reporter,
respectively, to the judiciary (the chief judges of the several judicial cireuits, with the
approval of a majority of the circuit judges), the authority to appoint official court
reporters and deputy court reporters. As noted above, s. 29.04(1), F. S., providing for the
travel expenses of official court reporters, was not affected or amended by Ch. 72-404.
Nevertheless, the fact remains that, in the process of carrying out the substantial
revision necessary to accomplish that purpose, the Legislature failed to carry over the
express language to the effect that deputy circuit gourt reporters shall be reimbursed for
travel expenses as provided in s. 112.061, F. S. As to such omissions, it was stated in
Davis v. Florida Power Co., 60 So. 759, 765 (Fla. 1913):
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Where it is apparent that substantive portions of a statute have been omitted
and repealed by the process of revision and reenactment, courts have no
express or implied authority to supply the omissions that are material and
substantive and not merely clerical and incongequential; for that would in effect
be the enactment of substantive law.

Thus, it is necessary to determine whether sufficient statutory authority exists
independent of former s. 23.08, F. S5,, so as to anthorize deputy com}r”c reporterg’ travel
expenses and per diem reimbursement notwithstanding the omission by revision
described above. It is provided in s. 112.061(1)(b)1, F. S. (1976 Supp.), and was so
provided at the time of passage of Ch, 72-404, Laws of Florida:

The provisions of this section shall prevail over any conflicting provisions in a
general law, present or future, to the extent of the conflict; but if any such
general law contains a specific exemption from this section, including a specific
reference to this section, such general law shall prevail, but only to the extent
of the exemption, (Emphasis supplied.)

Nowhere in Ch. 72-404 is there to be found any such “specific exemption” or exclusio
from the operation of s. 112,061, F. S., with respect to %eputy ofﬁcipal court reporters?’
travel expenses and per diem and subsistence. The courts have often stated that “[ilt is
a rule of statutory construction that the Legislature is presumed to know the existing
law when a statute is enacted.” Collins Investment Co. v, Metropolitan Dade County, 164
So0.2d 806, 809 (Fla. 1964). Accord: Dickinson v. Davis, 224 So0.2d 262, 264 (Fla. 1969). 1
must therefore assume that, had the Legislature intended to prevent deputy official court
reporters from being reimbursed by the state for official travel expenses and per diem
and subsistence (in criminal proceedings) pursuant to s. 112.061, there would have been
included in Ch. 72-404 some language expressly and specifically exempting or excluding
deputy official court reporters from those provisions of s. 112.061 which would otherwise
authorize reimbursement of their travel expenses and per diem and subsistence. Thus, if
deputy official court reporters fall within one of the classes of persons authorized under
8. 112.061 to be reimbursed for travel expenses and per diem and subsistence (i.e., officers,
mep%loyee?, axéd a%thoz%zqdlpgrso%s), thin the %mission of t}‘xie express reference to travel
nses for deputy official circuit court reporters contained in former s. 29.

by Ch. 72-404) should be of no effect. P s 29.08 (repealed

It is my opinion that deputy official court reporters are entitled, as either employees
or authorized persons, to be reimbursed for properly authorized (by the chief judge of
the circuit) travel expenses and per diem and subsistence incurred in carrying out their
official duties in criminal proceedings. It is not necessary for the purposes of this opinion
to determine whether they should come under s. 112.061, F. S, as employees or as
authorized persons, although it might be noted that in Robbin v. Brewer, 236 So.2d 448
{4 D.CAA. Fla, 1970}, the court held that official court reporters are employees, rather
than officers, in light of the nature of their official duties.

Your question is answered in the affirmative.

077-69-~July 11, 1977
PUBLIC RECORDS LAW

APPLICABILITY TO RECORDS RELATING TO APPLICATIONS
FOR TENANCY IN PUBLIC HOUSING

To: Murray Gilman, Executive Director, Housing Authority, Miami Beach
Prepared by: Sharyn L. Smith, Assistant Attorney General
QUESTION:

Are papers and applications of tenants addressed to and in the
possession of the Housing Authority of the City of Miami Beach public
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records which must be produced for inspection and examination
pursuant to s. 119.07(1), F. §.?

SUMMARY:

Tenant applications and accompanying and related documents, letters,
papers, amf the like received by a housing authority in connection with
the transaction of its official business are public records within the
purview of the Public Records Law and must be made available for
personal inspection and examination by any person at reasonable times,
under reasonable conditions, and under the supervision of a public
custodian of such records,

Florida’s Public Records Law, Ch. 119, F. S., provides at s. 119.07(1):

Every person who has custody of public records shall permit the records to be
inspected and examined by any person desiring to do so, at reasonable times,
under reasonable conditions, and under supervision by the custodian of the
records or his designee. The custodian shall furnish copies or certified copies of
the records upon payment of fees as prescribed by law, or, if fees are not
prescribed by law, upon payment of the actual cost of duplication of the

copies , . . .
For the purpose of Ch, 119, F. S, agency is defined by s. 119.011(2) to include:

. any state, county, district, authorify, or municipal officer, department,
division, board, bureau, commission, or other separate unit of government
created or established by law and any other public or private agency, person,
partnership, corporation, or business entity acting in behalf of any public
agency.

It seems clear that the authority is subject to s, 118.07(1), ¥, S, as both an *“authority”
and a “separate unit of government created or established by law,” See g. 421,04, F. S,
creating municipal housing authorities, and 5. 421.08, F. S,, relating to the constitution
and p_ow)ers of the authorities as public bodies corporate and politic (or governmental
agencies).

gSecl:ion 119.011(1), F. S, defines public records to include all documents, papers, or
letters made or received pursuant to law or in conhection with the transaction of official
business by any governmental agency. Clearly the tenant applications and accompanying
and related documents, letters, and papers constitute public records within the purview
of s. 119,07(1), ¥, S. Since tenant applications and accompanying documents and papers
are made and received in connection with the transaction of official business by the
housing authority, and as such are “public records” as defined at s. 119.011(}), it must
now be determined whether such applications and accompanying and related documents,
lettegs(,) a(ngi papers are exempt or excepted from the mandatory inspection provisions of
s. 119.07(1).

Section 118.07(2)(a), F. S., states:

All public records which presently are provided by law to be confidential or
which are prohibited from being inspected by the public, whethe» by general or
specilql dlc)zw, shall be exempt from the provisions of subsectics: (1), (Emphasis
supplied.

I am unaware of any statute presently in existence which purports to make tenant
applications and accompanying or related documents and records submitted to the
authority confidential or prohibits their inspection and examination by any person.
Accordingly, under the clear and unambiguous terms of the statute, tenant applications
and accompanying or related documents and records are Bublic records within the
purview of the Public Records Law and must be made available for personal inspection
and examination béy anﬂ person desiring to do so at reasonable times, under reasonable
conditions, and under the supervision of the custodian of such records or his designee.

However, notwithstanding s, 119,07(1), ¥, 8, it has been submitted that the records in
question should be kept confidential consistent with “public policy” and so as not to
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violate any federal constitutional privacy rights of applicants or tenants or potential
tenants of the housing authority.

Regarding the first of these contentions, I do not bielieve that this office has the power
to imply or write into the statutes a “public policy” exception to s, 119.07(1), F. S., in the
face of prior judicia] decisions and the 1975 amendments to Ch. 119, F. S, Ch. 75-225,
%alxgstﬁf tZ;E‘lond'a.. In State ex rel. Cummer v. Pace, 159 So, 679, 681 (Fla, 1935), the court

e a

. . . where the Legislature has preserved no exception to the provisions of the
statute [C.G.L. 490, from \gvhicﬁ s. 119,01, F, S, is derived], the courts are
without legal sanction to raise such exceptions by implication; the policy of state
statutes being a matter for the Legislature and not the judiciary to determine.
(Emphasis supplied.)

This decision was found by the Supreme Court to be in conflict with Wisher v. Ft. Myers
News Press, 310 So.2d 346 (2 D.C.A. Fla., 1975), holding, inter alia, that public gaicy
dictates that public employee personnel records be deemed confidential in order to
protect public employees’ right of privacy with respect to such records, notwithstanding
the absence of a statute exempting the same from Ch. 119; and was not receded from in
the court’s decision in News-Press Publishing Co. . Wisher, (Fla. 1977), case no. 47,088,
opinion filed February 25, 1977, quashing the decision of the Second District Court of
Appeal. Unless and until Pace, supra, is overruled or modified by the Supreme Court, it
remains the law of this state and must be followed by this office. See United States Steel
Corp, v. Save Sand Key, Inc., 303 So.2d 9 (Fla, 1974), and AGO 077-48 concluding in part
that applications for position of a municipal department head are public records, that a
state or local official is without authority to promise an applicant for such position that
his application will be kept confidential or exempted from s. 119.01 or s. 119.07(1), and
that neither a public employer nor a collective bargaining agreement between the
employer and its employees may validly make personnel records confidential or excepted
from s. 119,07(1).

. Moreover, it is doubtful that such a “public policy” exception could be judicially
inferred, because of the existence of s, 119.01, F, S. 1975, which constitutes a general
legislative statement of public policy that *. . . all state, county, and municipal records
shall at all times e open for a personal inspection by any person,” and s. 119.07(2)(a),
F. S. 1978, providing that records provided by law to be confidential or which are
prohibited from heing inspected by general or special law are exempted from s, 119.07(1),
F. S, Sections 119.01 and 119.07(%)(a), F. S., were amended after litigation was initiated
in Wisher v. Ft. Myers News Press, supra.

Lalso do Dot believe that the constitutional right of privacy extends to documents such
as applications for tenancy and accompanying and related documents and papers in the
possession of a housing authority. The parameters of this federal right were discussed in
Laird v. State, U, 8. Sup. Ct. Case No, 48,889, filed February 10, 1977. Simply stated, this
federal privacy right does not extend to financial or other similar information or data
which normally would be required to be discloged in a housing application form. Also see
%dus%%)Foundatwn of the South v. Texas Industrial Accident Board, 540 S.W.2d 688

ex, .

No opinion is exgreqsed as to the applicability of any federal laws to this question. Such
an inquiry should be directed to the federal agency or agencies involved in administering
applicable federal housing laws. Additionally, no opinion is expressed as to the
applicability of any Dade County Charter grovisions or ordinances to this issue. If such
a response is desired, the inquiry should be initially directed to the office of the Dade
County attorney. It should also be noted that the housing authority is a governmental
agency or unit of government created and established and organized and existing under
the laws of Florida, ss. 421.04, 421,05, and 421.08, F. S,, and controlled and regulated by
the laws of Florida and not the federal laws or the ordinances of Dade County.
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077-70—dJuly 13, 1977
FINES AND PENALTIES

GOOD DRIVERS’ INCENTIVE FUND—ADDITIONAL PENALTY
APPLICABLE ONLY TO OFFENSES ON OR AFTER
EFFECTIVE DATE OF ACT

To: Fred W. Baggett, Counsel, Florida Association of Court Clerks, Tallahassee
Prepared by: Jerald S. Price, Assistant Attorney General
QUESTION:

Does s. 42 of C.S. for S.B. 1181 (Ch. 77-468, Laws of Florida, s. 318.22, F. S.
1977) require the assessment and collection of an additional civil penalty
or fine for the conviction of certain violations where the violation itself
occurred prior to the effective date of the act, or does it require the
collection of such an additional civil penalty for those violations which
occurred on or after the effective date of the act?

SUMMARY:

Under either the prohibition against ex post facto laws contained in the
Federal and State Constitutions, or the statutory construction rule
against retroactive application of statutes, and pending J}xdxclal
clarification, the “additional civil penalties or fines” provided for in s. 42
of Ch. 77-468, Laws of Florida, for violation of one of the traffic laws
specified in s. 42, should not be collected from a driver whose offense
occurred before July 1, 1977. The additional penalty should be gollegted
only from drivers convicted on and after July 1, 1977, of violations
occurring on and after July 1, 1977, which date is the effective date of s.

.

Section 42 of Ch. 77468, Laws of Florida (C.S. for S,B.'s 1181, 925 & 792, s. 318.22’=
F. S.), which section took effect July 1, 1977, creates a “Good Drivers’ Incentive Fund
whereby distributions are to be made to eligible drivers beginning July 1, 1978. SuC},}
distributions are to be funded through imposition of “additional civil penalties or fines
when a driver is convicted of one of a number of specified moving traffic violations,
Section 42(4)(a) provides:

(4) On and after the effective date of this act: =

(a) Any driver convicted of a moving traffic violation shall be assessed an
additional civil penalty or fine of $30 in addition to the amount normally levied
for such conviction. For purposes of this section the term “moving traffic
violation” means an infraction of ss. 316.029, 316.030, 316.040, 316,053, 316.054,
316.055, 316.056, 316.0565, 316.057(9), 316,061, 316.081, 316.082, 316.083,
316.084, 316.085, 316.086, 316.087, 316,088, 316.089, 316.000, 316.091, 316.092,
316.094, 316.095, 316.096, 316.098, 816.100(1), 316.102, 316.104(2) or (4}, 316.107,
316.108, 316.109, 316.110, 316,1105, 316.113, 316.121, 316.122, 316.123, 316.125,
316.126(1) or (3), 316.133, 316.134, 316.138, 316.139, 316.151, 316.152, 316.153,
316.154, 316.155, 316.157, 316.158, 316.159, 316.162, 316.181, 316.182, 316.183,
316.184, 316.185, 316.186, 316.196, 316.197, 316.198, 316.205, 316.206, 316.217,
316.2136(,i )316.238, 316.2431, or 339.30(1)(a), (b), (c), (), (g), or (h). (Emphasis
supplied.

Section 42(4)(b) similarly assesses an “additional civil penalty or fine of $200” upon
conviction of violation of s. 316,028 (driving under the influence of intoxicants).

I am of the opinion that both the prohibition against enactment of ex post facto laws
(proscribed by s. 10, Art. I, U.S. Const, and s. 10, Art. I, State Const.) and the
presumption against retroactive application of laws (a fungiamental rule of statutory
construction) make it advisable that the additional penalty imposed by s. 42 of Ch. 77-
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468, Laws of Florida, be applied only to those persons convicted on and after July 1, 1977,
of violations occurring on and after July 1, 1977,

Section 10, Art. I, U.S. Const., provides in pertinent part that “No State shall . . . pass
any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of
Contracts . . . .” Section 10, Art. I of Florida’s Constitution similarly provides: *No bill
of attainder, ex post facto law or law impairing the obligation of contracts shall be
passed.” (A similar f)rohibition applies to Congress pursuant to s. 9, Art. I, U.S, Const.)
In Wilensky v. Fields, 267 So.2d 1, 5 (Fla. 1972), the ex post facto prohibition was
described as follows:

An ex post facto law is “one which, in its operation, makes that criminal which
was not so at the time the action was performed, or which increases the
punishment, or, in short, which in relation to the offense or its consequences
alters the situation of a party to his disadvantage.” Higginbotham v, State (Fla.
1924) 88 Fla. 26, 101 So. 233. (Emphasis supplied.)

The following definition was provided by the United States Supreme Court in Beazell v.
Ohio, 269 U.S, 167, 169 (19253):

. any statute which punishes as a crime an act previously committed, which
was innocent when done, which makes more burdensonme the punishment for a
crime, after its commission, or which deprives one charged with crime of any
defense available according to law at the time when the act was committed, is
prohibited as ex post facto. (Emphasis supplied.)

(See the recent decision of the United States Supreme Court in Dobbert v. Florida, Case
No. 76-5306, decided June 17, 1977, for the most recent interpretation of the federal ex
post facto prohibition, as applied to changes in procedural matters.)

I would note here that some doubt might be cast on the application of the ex post facto

rohibition as to imposition of the additional penalty for violation of the sections listed
in s. 42(4)(a). While s. 316.028, F. S., listed separately in s. 42(4)(d), is punishable by
imprisonment and is unquestionably a “criminal” statute (and thus clearly falls within
the above ex post facto definitions), the sections set forth in s. 42(4)(a) are designated in
Ch. 818, F, S, as “noncriminal” infractions punishable by “civil” penalties. Section
318.13(3), F. S. (1976 Supp.). (Section 316.028 is expressly excluded from the
decriminalization provisions of Ch. 318 by s. 318.17, F. S. [1976 Supp.].) However, the fine
applicable to such an infraction must be deemed a penalty or punishment for commission
of a proscribed act, and thus such infractions must be considered at least penal in nature,
even if expressly designated as “noncriminal.”

As is stated in 70 C.J.S. Penal, p. 386, “The word ‘penal’ is one of the most elastic
known to the law, and has many different shades of meaning.” It is generally defined as
any law imposing a penalty. That a criminal law is always a penal law, but that the
converse need not necessarily follow, was emphasized by the court in State v. Lowry, 230
A.2d 907, 913 (N.J. 1967): * ‘Penal’ is inherently a much broader term than ‘criminal,’
since it pertains to any punishment or penalty and relates to acts which are not
necessarily delineated as criminal.,” Sin.: s. 42, by its terms, imposes an additional
“penalty,” it is thus a penal statute as are the “infractions” listed in paragraph 4(a), even
if such are not eriminal statutes. Earlier expressions of the United States Supreme Court
on the subject of ex post facto laws used the broader term “penal” along with the
narrower term “criminal.” See Calder v. Bull, 3 Dall. 386 (1798); and Locke v. New
Orleans, 4 Wall, 172 (1866). (It appears the various discussions of the limitation of the ex
post facto prohibition to eriminal or penal laws have been primarily aimed at
distinguishing cases where a law is retroactive, but relates to a civil matter and does not
constitute “punishment” per se. In such cases, other constitutional prohibitions would
then become relevant, such as that against impairment of contracts.) However, see
Bankers’ Trust Co. v. Blodgett, 260 U.S. 647 (1923); and Surf Club v. Tatem Surf Club,
10 So.2d 554 (Fla. 1942), wherein application of the ex post facto prohibition was rejected
bgclause the actions complained of were found not to have been punishment for eriminal
violations.

However, even if it were to be ruled by a court that the infractions listed in s, 42(4)(a)
are not subject to the ex post facto prohibition, my opinion would remain the same

ecause of the rule of statutory construction that statutes (other than curative or
remedial measures) are presumed to operate only prospectively from the effective date.

153

O



07771 ANNUAL REPORT OF THE ATTORNEY GENERAL

In Trustees of Tufts College v. Triple R. Ranch, Inc., 275 So.2d 521, 524 (Fla. 19873), the
Florida Supreme Court stated:

A statute will be construed as prospective only unless the intention of the
Legislature to give it a retroactive effect is expressed in language too clear and
explicit to admit to reasonable doubt,

In accord: Foley v. Morris, 339 So.2d 215 (Fla. 1976); Yamaha Parts Distributions Inc.
v. Ehrman, 316 So,2d 557 (Fla. 1975); In re Seven Barrels of Wine, 83 So. 627 (Fla. 1920).
In Heberle v. P.R.O. Liquidating Company, 186 S0.2d 280, 282 (Fla. 1966), it was stated:

A law is retroactive or retrospective if it takes away or impairs vested rights
acquired under existing laws, or if it creates a new obligation, imposes a new
duly, or attaches a new disability in regpect to transactions or considerations
already past. (Emphasis supplied.)

That the rule against retroactive application is applied in an especially strict manner as
to laws imposing new penalties or obligations was noted by the court in Larson v,
Independent Life & Accident Ins, Co., 29 Sn.2d 448 (Fla. 1947), wherein it was stated that
“[alets which create new obligations and impose new penalties, have been more rigidly
construed as being governed by this rule.”

Thus, it is my opinion that, pending judicial ruling to the contrary, the “additional civil
penalties or fines” provided for in s. 42 of Ch. 77-468, Laws of Florida, should be collected
only from those drivers convicted on and after July 1, 1977, of specified violations
ocurring on and after July 1, 1977, The additional penalty should not be applied where
3 lﬁrixierlgs;l gonvicted on or after July 1, 1977, based on a violation which occurred before

vl .

077-71—July 15, 1977
MUNICIPALITIES

MAY PROVIDE HEALTH AND HOSPITALIZATION INSURANCE
FOR EMPLOYEES’' DEPENDENTS

To: Ralph Miles, City Attorney, Hialeah
Prepared by: Staff
QUESTION:

May a municipality under s. 112.08, F. S., and its home rule powers
ﬁrovide and pay out of municipal funds all or part of the premiums for

ealfh and"hospitalization insurance for the dependents of its officers and
employees?

SUMMARY:

Subject to judicial or legislative clarification, the City of Hialeah may
under its home rule powers pursuant to Ch. 166, F, S, provide and pay
out of municipal funds all or part of the premiums for health and
hospitalization insurance for the dependents of its officers and
employees.

According to your letter, the City of Hialeah is presently paying 75 percent of the
gremmms under an emfaloyee roup insurance %lan which also provides coverage for the
ependents of city employees. These payments by the city are apparently the result of a
contractual agreement with employee bargaining units.
Chapter 166, F. S., the Municipal Home Rule Powers Act, seeks to implement the
broad grant of power authorized by s. 2(b), Art. VIII, State Const,, which provides that
“{m]unicipalities shall have government, corporate, and proprietary powers to enable
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them to conduct municipal government, perform municipal functions and render
municipal services and may exercise any power for municipal purposes except as
otherwise provided by law,” In particular, s. 166.021 provides that a municipality may
exercise any power for municipal purposes, “except when expressly prohibited by law.”
Municipal purpose is defined as “any activity or power which may be exercised by the
state or its political subdivisions.” Section 166.021(2). See also 5. 166.021(3)(b), (c), and (d),
which provide that the legislative body of each municipality may enact legislation on any
subject matter upon which the State Legislature may act except when the subject is
expressly prohibited by the Constitution or is expressly preempted to the state or county
government by the Constitution or general law or pursuant to the county charter. Cf.
AGOQO’s 076-199 and 075-176,

The use of public funds to pay all or a portion of the premiums of group life and
hospitalization insurance for public employees and officers has generally been upheld by
courts against the contention that such payments constitute a gratuity or donation of
public money in violation of a state’s constitution. Attorney General Opinion 075-147, 3
McQuillan Municipal Corporations s. 12.173; see e.g. State ex rel. Thompson v. City of
Memphis, 2561 S.W. 46 (Tenn, 1928). Generally, these payments have been upheld as
representing a form of “compensation” to the employee or officer as well as aiding a
municipality in obtaining and retaining competent personnel.

Although s. 10, Art. VII, State Const., prohibits a municipality from giving, lending, or
using its taxing power or credit to aid any private corporation, association, partnership,
or person, the applicability of the foregoing constitutional provision is dependent in part
on whether a valid public purpose is involved. In O'Neill v. Burns, 198 So0.2d 1, 4 (Fla.
1967), the Florida Supreme Court stated that there “must be some clearly identifiable and
concrete public purpose as the primary objective and a reasonable expectation that such
purpose will accomplish . . . " See also AGQ 075-241,

The benefit to the public must be substantial, not merely incidental; if, however, this
test is met, the prohibition contained in s. 10, Art. VI, State Const., will not be violated
even though a private individual may be incidentally benefited. | .

1 am not aware of any Florida case which hag directly considered the issue of a
municipality providing and paying out of municipal funds the premiums for an employee
group insurance program. The Florida Legislature, however, in the past has expressly
authorized municipalities to provide such group insurance coverage to their officers and
employees, See s. 167,421, F. S, 1971, which permitted the payment of all or part of the
insurance premiums by the municipality, The underlying rationale for permitting such
payments under the statute was

. . . to make available upon a voluntary participation basis to the employees
and officers of municipalities the economic protection and benefits of group
insurance not available to each employee as an individual; and to aid
municipalities in obtaining and holding competent, skilled, and experienced
employees and officers by authorizing participation by municipalities in the cost
of such group insurance. [Section 167.421(7), F. 8. 1971; emphasis supplied.]

Chapter 167, F. 8. 1971, was repealed in 1973 by the Municipal Home Rule Powers Act,
Ch. 73-129, Laws of Florida (Ch. 166, F. S.); however, under s. 5 of the act (now s.
166.042[1]), the repeal of certain chapters of the Florida Statutes, including Ch. 167, by
Ch. 166 “shall not be interpreted to limit or restrict thi: powers of municipal officers.”
Thus, Ch. 167, although repealed, is still viable as a grant of municipal power under Ch.
73-129, Cf. Penn v, Pensacola-Escambia Governmental Center Authority, 811 So.2d 97,
101 (¥la. 1975). The Municipal Home Rule: Powers Act also states that it is the
Legislature's intent that

. . . municipalitieg . . . continue to exercise all powers heretofore conferred on
municipalities by [Ch. 167, F. S.] . . . but shall hereafter exercise these powers
at their own discretion, subject only to the feyms and conditions which they
choose to prescribe. [Section 166.042, . S.]

See AGO 075-236 in which this office concluded that under s. 167421, F. 8. 1971, as

continued by Ch. 186, a municipality could provide and pay any part of the premiums for

%roup insurance for its employees and officers without violating s. 10, Art. VII, State
onst,
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Thus it appears that the Legislature left the issue as to whether a rmunicipality should
provide insurance for its officers and employees, and the extent of that coverage, to the
particular municipality. The important consideration is, then, whether extending such a
program to the dependents of a municipality’s officers and employees would constitute a
valid public purpose. Insurance coverage for public employees’ and officers’ dependents
would obviously provide an additional incentive for individuals to work for a
municipality, Moreover, the program encomdpasses more than the initial enticing, as the
extension of insurance coverage to dependents would contemplate a continuation of
employment of the officers and employees in order to maintain their participation in the
grogram. The plan would assist the municipality not only in obtaining skilled employees,

ut also in retaining them. Cf AGO 075-147. The city clearly has an interest in providing
efficient municipal services to the community. In order to accomplish this, it must be able
to attract skilled and competent employees. It is, in practical terms, competing with
private business and, to some extent, must be able to offer somewhat comparable terms
and conditions of employment. Sections 167.421(7), F. S. 1971, and 166.042, F. S,
illustrate the Legislature’s recognition of this problem by authorizing municipalities to
provide group insurance for their employees in order to obtain and keep competent,
skilled, and experienced employees, and when s. 167.421, F. S,, was repealed in 1973, by
expressly authorizing municipalities, in addition to their general home rule powers, to
retain, change, or nullify any of the provisions of s. 167,421, F. S. 1971,

In a related area, Florida courts have upheld payments out of public funds for a
pension plan for public employees based upon a rationale similar to that put forth in
support of em{)‘lj)yee group insurance programs, that is, to aid municipalities in obtaining
and keeping skilled and experienced employees and officers, See, e.g., Voorhess v. City of
Miami, 199 So. 313 (Fla. 1940); State v. Lee, 24 So.2d 798 (Fla. 1946); State ex rel. Holton
v. City of Tampa, 159 So. 292 (Fla. 1935). See also AGO 074-19; 3 McQuillan Municipal
Corparations ss. 12,141 and 12.142. In particular, payments out of public funds to the
dependents of deceased employees and officers have also been upheld under these
pension plans. Cf. s. 122,08(9), ¥. S., which provides for Rfyments to spouses of deceased

articipants in state and county retirement systems; 3 McQuillan supra at s. 12.154; 62

.J.S. Municipal Corporations s. 727.

The strong public policy in providing an efficient and effective government and the
need for competent and skilled officers and employees in order to accomplish this are, in
my opinion, sufficient to permit a municipality to include dependents in its employee
group insurance program in order to retain skilled and experienced personnel, (But see
State ex rel. Sanders v. Cervantes, 480 S,W.2d 888 (Mo. 1972), in which the Missouri
Supreme Court struck down a portion of a state statute which authorized the payments
of group health and life insurance premiums out of public funds for coverage of the
dependents of public emplogees and officers. Although recognizing that a municipality
must compete with private buginesses and the benefits they offer, the court held that it
was bound by the provisions of the state constitution which prohibited a city from
granting public money to any private individual. Missouri’s constitution contained

* certain exceptions to the foregoing provision within the constitution itself. For example,

payments to dependents of public employees and officers under the pension and
retirement plan were expressly authorized within the constitution. Since a group
insurance program providing coverage to the dependents of public employees and officers
was not, expressly authorized by the constitution, the Cervantes court, considering itself
bound by the constitution, struck down that portion of the statute authorizing such
payments.)

Moreover, the authority to make such payments is not expressly preempted to the
state. Section 112,08, F. S. (1976 Su%p.), provides in pertinent part that “{elvery local
government unit is hereby authorized to provide and pay out of its available funds for
all or part of the premium for life, health, accident, hospitalization, or annuity insurance,
or all of any kinds of such insurance, for the officers and employees of the unit, upon a
group insurance plan. . . .” The foregoing statutory provision merely authorizes local
governments to provide group insurance. Under ss. 167.421 and 166,042, F. S., and its
home rule powers, a municipality already possesses the authority to provide such
insurance coverage. Section 112,08 simply constitutes supplemental legislation; it neither
expressly preempts nor prohibits anything with respect to the instant inquiry, nor does
it add or detract from the municipality’s home rule powers. It should be noted that, prior
to 1977, municipalifies were not among those governmental units enumerated in s,
112,08, F. S. 1975, which granted “each and every county, school board, governmental
unit, department, board, or bureau of the state” the authority to establish a group
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insurance plan, Under s, 112,12, F. 8, 1975, these governmental units were authorized to
pay all or part of the insurance premium for coverage under s. 112,08. In 1976, the
Legislature substantially modified s. 112.08 to include municipalities by extending the
section’s application to “every local government unit,” effective January 1, 1977. See ss.
1 and 12, Ch, 76-208, Laws of Florida. Section 112.12 was repealed by s. 4, Ch. 76-208,
Laws of Florida, effective January 1, 1977 (see s. 12, Ch. '76-208); however, provisions
substantially similar to s. 112,12 are now contained in s. 112.08.

Therefore, subject to judicial or legislative clarification, a municipality possesses the
authority pursuant to Ch. 166, F. S,, the Municipal Home Rule Powers Act, to provide
and pay out of municipal funds all or part of the premiums for health and hospitalization
insurance for the dependents of its officers and employees.

077-72—dualy 15, 1977
MUNICIPALITIES

HEALTH AND HOSPITALIZATION INSURANCE FOR EMPLOYEES’
DEPENDENTS-—MAY BE SUBJECT TO COLLECTIVE BARGAINING

To: Ralph Miles, City Attorney, Hialeah
Prepared by: Staff
QUESTION:

May a municipality bargain and negotiate with its employees to
provide and pay out of municipal funds all or part of the premiums for
health and hospitalization insurance for its employees’ dependents?

SUMMARY:

The City of Hialeah may bargain and negotiate with its employees to
grovide and pay out of municipal funds all or part of the premiums for
ealth and hospitalization insurance for its employees’ dependents.

In AGQ 077-71, this office concluded that the City of Hialeah, pursuant to the Municipal
Home Rule Powers Act, Ch. 168, F. 8., has the authority to provide and pay out of
municipal funds all or part of the premiums for health and hospitalization insurance for
its officers and dependents. Since it appears that the city possesses the authority to
provide such health and hospitalization insurance, it follows that it has the authority to
collectively bargain for, and to agree to provide, such benefits for its employees under
part Il of Ch. 447, F. S. Section 112.08, F. S, (1976 Supp.), has no adverse effect upon any
such collective bargaining agreement or contract.

Part II of Chapter 447, the Collective Bargaining Act, provides for the labor
organization of public employees. In particular, s. 447.309 provides for collective

argaining in determining wages, hours, and the terms and conditions of employment for
public employees. The act does not provide a definitive answer as to what constitutes a
proper subject for collective bargaining; rather it simply states that a proper subject for
such agreements would include all items dealing with the terms and conditions of
employment as well as a determination concerning wages and terms. It appears,
therefore, that matters included in a collectively bargained agreement can be all-
encompassing and may in fact touch almost every element and facet of the relationship
between public employer and employee when authorized by law.

Therefore, it appears that the city has the authority to collectively bargain for and to
agree to provide for such benefits for its employees under part IL of Ch. 447, F. 8, as
part II of Ch. 447 does not expressly prohibit or preempt the above action taken by the
city. Cf AGO 076-212. Nor does it appear that s, 112.08, F. S, (1976 Supp.), would have
any adverse effect upon any such collective bargaining agreement or contract. The
charter for the City of Hialeah is silent with regard to an employee group insurance
program, although the charter does provide for a pension plan for city employees. See ss.
6(40) and 107 of the Hialeah City Charter. In addition, ne provision of the Dade County
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Charter with regard to a municipality’s group insurance program which would supersede
or preempt the city’s authority to provide such insurance has been brought to my
attention.

Accordingly, based on the foregoing, I am of the view that the City of Hialeah may
bar%ain and negotiate with its employees to provide all or part of the premiums for
health and hospitalization insurance for its employees’ dependents.

077-73—July 26, 1977
PAROLE AND PROBATION COMMISSION

DUTY TO INTERVIEW INMATES ELIGIBLE FOR PAROLE
UNAFFECTED BY ACT PROVIDING FOR CONTRACT PAROLE

To: Charles J. Scriven, Chairman, Florida Parole and Probation Commission,
Tallahassee

Prepared by: Jerald S. Price, Assistant Attorney General
QUESTION:

Has the Florida Parole and Probation Commission's statutory
responsibility to interview eligible inmates for parole consideration
pursuant to ss. 947.16 and 947.17, F. S, been eliminated when the
commission enters into a contract parole pursuant to s, 947,135, F. S. (1976
Supp.), with an eligible inmate?

SUMMARY:

The statutory duty imposed upon the Florida Parole and Probation
Comimission by s. 947.16(3), F. S,, that the commission conduct parocle
interviews with inmates “not less often than annually,” was not
abrogated or modified by the enactment of s, 947,135, F. S. (1976 Supp.),
and is not abrogated or modified when an inmate enters into a “contract
parole” agreement pursuant to s. 947,135,

The 1976 Legislature enacted Ch. 76-274, Laws of Florida (the “Mutual Participation
Program Act of 1976”), which has been codified as s. 947.135, F. S. (1976 Supp.). The
program created under s. 947,135 is commonly referred to as “contract parole,” and, as
stated in the title to Ch. 76-274, was designed to provide a “pilot program whereby the
terms of institutional confinement, a guaranteed parole date, the terms of parole
supervision, and release from parole are agreed to by the Department of Offender
Rehabilitation, the Parole and Probation Commission, and an offender . . . .”

Sections 947.16 and 947,17, F. 8., are the primary statutory sections granting to the
Parole and Probation Commission the power to grant paroles. In these sections are
provided the various procedures, such as hearings and investigations, which are to be
followed by the commission in exercising its power to grant paroles. While some matters
are placed within the discretion of the commission and some are left to be implemented
by rules of the commission, s. 947.16 clearly and expressly imposes upon the commission
the duty to interview inmates eligible for parole at least once a year. In the pertinent
part of s. 947,16(1), it is provided;

An inmate who has been sentenced for a term of 5 years or less shall be
interviewed by a member of the commission or its representative within 6
months after the initial date of confinement in execution of the judgment, An
inmate who has been sentenced for a term in excess of & years shall be
interviewed by a member of the commission or its representative within 1 year
after the initial date of confinement in execution of the judgment. An inmate
convicted of a capital crime shall be interviewed at the discretion of the
commission.
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And, the pertinent part of s, 947.16(3) provides that, “[sJubsequent to the initial interview
[as provided in s. 947.16(1), supra], the inmate shall be interviewed for parole at periodic
intervals not less often than annually.” (Emphasis supplied.)

1 have found in s. 947,135, F. S. (1976 Suppr.), no reference to s. 947.16 or to the duty
therein imposed regarding yearly interviews. There is no language in s. 947,135, or in the
title to Ch. 76-274, Laws of Florida, providing that the participation by an eligible inmate
in the Mutual Participation Program (so-called contract parole) in any way abrogates or
modifies the commission’s duty to conduct parole interviews “not less often than
annually.” .

Since there is no express repeal of the annual interview requirement, an affirmative
answer to your question would necessitate my finding that the clear requirement of s.
947.16(3), supra, was repealed by implication by the enactment of g. 947,135, supra. In
light of the well-established rules of statutory construction with respect to_ the
circumstances under which it is permissible to infer repeal of an earlier statute by a later
statute, which rules emphasize that implied repeal is not favored, I am of the opinion
that the yearly interview provision of s. 947.16(3) should not be considered to have been
repealed by implication in instances where an inmate is participating in “contract pavole”
pursuant to s. 947.135. In Beasley v. Coleman, 180 So. 625, 628 (Fla. 1938), it was stated:

1t is well settled in this jurisdiction that, in order that a court may declare that

one statute impliedly repeals another, it must appear that there is a positive

repugnancy between the  ™n, or that the last was clearly intended to prescribe

the only rule which shr “vern the case provided for, or that it revises the

subject matter of the fo (Emphasis supplied.)
In accord: Ellis v. City of Winter Haven, 60 So.2d 620 (Fla. 1952); State v, Digman, 294
So0.2d 825 (Fla. 1974). I find no such “positive repugnancy” between s. 947.16(8) and s.
947,135, nor do I find that s. 947.135 was intended as a revision of the entire parole
procedure set forth in ss. 947.16 and 947.17, F. S, Thus, the inference of implied repeal
is not warranted. In the absence of any clear indication of legislative intent to the
contrary, I am of the cpinion that the annual interview duty imposed on the commission
by s. 947.16(3) should be complied witl, whether or not an inmate has entered into an
agreement pursuant to s, 947.185. .

Your guestion is answered in the negative.

077-74—July 26, 1977
DUAL QOFFICEHOLDING

LEGISLATOR MAY SERVE ON ADVISORY COUNCIL ON
INTERGOVERNMENTAL RELATIONS

To: Lew Brantley, Senate President, Tallahassee
Prepared by: Sharyn L. Smith, Assistant Attorney General
QUESTION:

Does 5. b{a), Art, IT, State Const., prohibit a legislator from serving
simultaneously in the Legislature and_as a member of the Florida
Advisory Council on Intergovernmental Relations?

SUMMARY:

Section 5(a), Art. I, State Const., does not prohibit a legislator from
serving simultaneously in the Legislature and on the Florida Council on
Intergovernmental Relations.

Section 5(a), Art. II, State Const,, provides, in pertinent part, as follows:

No person shall hold at the same time more than one office under the
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government of the state and the counties and municipalities therein, except
that a notary public or military officer may hold another office, and any officer
may be a member of a constitution revision commission, constitutional
convention, or statutory body having anly aduvisory powers. (Emphasis supplied.)

While this prohibition on “dual officeholding” appears in the 1885 Constitution in
substantially similar form, see s. 15, Art. XVI, State Const. 1885, the italicized language
above was added during the 1968 revision in order to except statutory advisory boards
from the scope of the prohibition.

Since the position of state legislator is clearly an “office,” the issue which must be
decided is whether membership on the Florida Advisory Council on Intergovernmental
Rclations also constitutes the holding of an office which would prohibit a legislator from
serving on the same during his term of office.

In AGO 076-241, this office stated that s. 5(a), Art. II, State Const., prohibits a legislator
from serving simultaneously in the Legislature and on the Florida Commission on
Human Relations. This opinion was based on the statutory powers of the commission
which included, infer alia, the authority to recruit, initiate, investigate, hold hearings on,
and pass upon complaints alleging discrimination and to adcapt, promulgate, amend, and
rescind rules and regulations to effectuate the purposes and policies of part II, Ch, 13,
F. S. An examination of the then existent powers of the commission indicates that the
commission could not be characterized as a purely advisory body, but instead the
members thereof were authorized to exercise powers associated with those of an office.
Compare State ex rel. Clyatt v. Hocker, 22 So. 721 (Fla, 1897).

By contrast, the powers exercised by the members of the Florida Advisory Council on
Intergovernmental Relations are advisory and as such excluded from the prohibition of
8. 5(a), Art. II, State Const. Moreover, s. 163.704(2), F. S, states:

Each member of the council shall perform the duties of a member of the council
as additional duties required of him in his other official capacity.

An officer who holds an additional office as a member ex officio does not violate s. 5(a),
Art. IT, State Const., when the Legislature directs such official to serve as a member and
carry out the pow.rs and duties of another office “because of an office already held, so
long as the duties of the two offices are not incompatible or inconsistent.” See Whitaker
v. Parson, 86 So. 247, 252 (Fla. 1920); State ex rel, Gibbs v, Gordon, 189 So. 437, 440 (Fla,
1939); Miller v. Davis, 174 S0.2d 89 (Fla. 1964); AGO 074-50. Significantly, s. 163.704(3)
and (5), F. 8., provide that legislative members’ terms shall correspond to their terms of
office and that, if a legislator ceases to be an officer or member of the unit he is appointed
to represent, his membership on the commission shall terminate immediately and a
vacancy shall exist. It does not appear that the office of legislator and member ex officio
of the Advisory Council on Intergovernmental Relations are inconsistent or incompatible,
To the contrary, it would seem that the Legislature structured this overlapping
membership to promote legislative input and participation in solving intergovernmental
problems. See s. 163.702(1) and (2), . S. Moreover, this statute and all appointments
made thereunder are entitled to every Bresumption in favor of their validity. See and
compare s. 3, Art. II, State Const., and Olustee Monument Commission v. Amos, 91 So.

125 (Fla. 1922); Westlake v. Merritt, 95 So.2d 662 (Fla. 1923); and /n re Advisory Opinion
to the Governor, 217 So.2d 289 (Fla. 1968).
Accordingly, pending judicial clarification, a legislator may serve as a member of the
%‘Ilogtda Aéivisory Council on Intergovernmental Relations without violating s. 5(a), Art.
, otate Const.
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077-75—July 26, 1977
REGULATION OF PROFESSIONS

ADVERTISING BY OUT-OF-STATE FUNERAL ESTABLISHMENTS—
WHEN PERMISSIBLE

To: Dorothy W. Glisson, Secretary, Department of Professional and Occupational
Regulation, Tallahassee

Prepared by: Thomas M. Beason, Assistant Attorney General
QUESTION:

Is advertising by out-of-state funeral establishments in the yellow page
sections of local telephone directories indicating that such out-of-state
establishments have branch establishments in Florida or are represented
by Florida’s licensed funeral establishments in violation of s, 470.10, s.
470.12, or s. 470.30, F. 8., and Rule 21J-7.08, F.A.C.?

SUMMARY:

Advertising by out-of-state funeral establishments in the yellow pages
of Florida teleEhone directories in association with Florida licensed
funeral establishments is not contrary to Ch. 470, F. S,, if the advertising
does not misleadingly suggest that the out-of-state establishment is
engaged in practicing funeral directing in the State of Florida and does
not misleadingly suggest the Florida establishment is merely a branch
establishment of the out-of-state firm. Such advertising should only
indicate that the Florida establishment represents the out-of-state funeral
establishment and may make local arrangements for services by the out-
of-state funeral establishment.

Your letter is accompanied by copies of the yellow pages of telephone directories

serving Dade and Broward Counties containing advertisements by out-of-state funeval

establishments. The advertisements are basically of two categories. The first identifies the
out-of-state establishment and names a Florida licensed funeral home or funeral director
as its representative, The second category consists only of an out-of-state establishment
and local address and telephone number and no indication of association with a Florida
licensed representative,

Section 470.10(6), F. S., in applicable part, provides:

. ... No person not licensed as a funeral director or embalmer shall be
permitted to perform the functions of a funeral director or embalmer as herein
defined, or hold himself out to the public as such by reason of his ownership in
a funeral home or by reason of his ownership of stock owned in or office held
in a corporation authorized by the preceding subsection to own or operate a
funeral home. No funeral home owned by any person, whether incorporated or
not, may utilize the name or picture of any unlicensed person in connection
with any advertisement or telephone listing or firm letterheads or other printed
material. Such use of the name or picture of any unlicensed person shall be
deemed to constitute the holding out of such person as a funeral director in
violation of this chapter. After the effective date of this act no firm or
corporation authorized to own or %perate a funeral home may change or amend
its name or charter so as to include in its firm or corporate name the name of
any person who is not individually licensed as a funeral director in this
state . . . .

Section 470.12(2)(j), F. 8., provides that it shall be grounds for the revocation of the
license of any licensed funeral director ift

The licensee has knowingly engaged in any advertising which is misleading or
inaccurate in any material particular, For the purpose of this paragraph
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misleading advertising shall include, but not be limited to, the use of the picture
or name of unlicensed persons in connection with advertisements or other
written ma:‘;lerial published by the licensee or the funeral home with which he
is connected.

Related to the foregoing provisions are others which define and provide for registration
of funeral homes. Section 470.01, F. S, defines a funeral home, mortuary, funeral
establishment, or funeral chapel as “a place at a specific street address or location where
the profession of funeral directing and embalming, as defined in this chapter, is
practiced.” Additionally, s. 470.10(7), F. 8., states for the purposes of Ch. 470, F. S.:

[E)ach funeral establishment located at a specific address shall be deemed to be
a separate entity and require separate licensing and compliance with the
requirements of this chapter.

Finally, the provisions of s. 470.30, F. S.,, governing registration of funeral
establishments, require every establishment to obtain a license, to show that a licensed
funeral director is regularly emplo}s;ed by the establishment on a full-time basis at the
specific location and address of such establishment, and to show that the establishment
is under the full charge, control, and supervision of an individually designated licensed
funeral director. This section is specific in requiring all material changes, including any
change in ownership, in location, or in funeral directors in charge, in funeral home
registration to be reported within 10 days.

The evident leggslative intent of the foregoing provisions is to require funeral
establishments to be separate entities at identifiable locations, under the control of a
specified licensed funeral director. This intent is reaffirmed by the provisions of s. 470.30,
F. S., which. preclude, except under certain limited circumstances, the establishment of
branch funeral chapels. This intent, coupled with cited provisions prohibiting any
establishment from utilizing the name or picture of any unlicensed person in any
advertising, leads to the conclusion that the Legislature considered it important, hence
material, that each funeral establishment be separately identified and licensed and that
licensed establishments refrain from advertising associating them with any unlicensed

erson.
P Accordingly, bearing in mind that where the context of the Florida Statutes will
permit, s. 1.01, F. S, broadly defines “person” to include both individuals and fictional
entities, it is my opinion that any licensed (Florida) funeral director or funeral
establishment which advertises or permits the placement of advertising in the yellow

ages of telephone directories in Florida solely under the name of an unlicensed (in

lorida), out-of-state funeral establishment would be engaging in advertising misleading
or inaccurate in a material particular and thus subject to action by the State Board of
Funeral Directors and Embalmers seeking to revoke such licensee’s license, On the other
hand, I conclude that a licensed (Florida) funeral establishment which only indicates in
its advertising that it may make local arrangements for services by an out-of-state
funeral establishment would not be acting contrary to the provisions of Ch. 470, F. 8., so
long as the advertisements did not otherwise suggest that the out-of-state firm is engaged
in funeral directing within the State of Florida and does not misleadingly suggest the
Florida establishment is merely a branch establishment of the out-of-state firm. This
conclusion is consistent with the provisions of Rule 21J-7.08, F.A.C., which prohibits a
licensee lending his license to any funeral establishment, of which he is not owner or part
owner or bona fide employee, in order that the establishment may pretend or represent
that it is legally qualified to perform funeral directing or embalming by any such
improper use of his license.
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077-76—July 26, 1977
CIRCUIT COURT CLERKS

NOT AUTHORIZED TO SERVE AS CLERK, ACCOUNTANT, OR
SECRETARY/TREASURER TO COUNTY COMMISSION ACTING AS
HEAD OF COUNTY HOSPITAL SYSTEM

To: Newman C. Brackin, Clerk, Circuit Court, Crestview
Prepared by: Sharyn L. Smith, Assistant Attorney General
QUESTION:

Does the Clerk of the Circuit Court of OQkaloosa County have a duty to
act as clerk, accountant, or secretary/treasurer to the board of county
commissioners of Qkaloosa County when acting as the ex officio board of
the county hospital system?

SUMMARY:

In the absence of statutory direction, the Clerk of the Circuit Court of
Okaloosa County is not authorized or required by law to serve as the
clerk, accountant, or secretary/treasurer for the governing body of the
county hospital system or the county commissioners acting ex officio as
the governing head of the county hospital system.

Section 2(1) of Ch. 71-789, Laws of Florida, authorized the Board of County
Commissioners of Okaloosa County to establish, operate, and maintain or direct,
regulate, and control the operation and maintenance of the county hospital system.
Section 2(2) of Ch. 71-789 authorizes the county commission to terminate and abolish the
board of trustees of the hospital existing under Ch. 155, F. S. Section 1, Ch. 71-789
conferred on the board all authority and powers as provided in Ch. 155 with respect to
hospitals, their establishment, construction, maintenance, and operation, and as provided
in all other general laws of Florida related thereto.

Chapter 71-789, supra, does not impose any duties or responsibilities upon the clerk of
court or any county official or employee of the board ¢f county commissioners or the
hospital system nor does it authorize the clerk or any county officer (other than county
commissioners) or any employee of the board of county commissioners or the county
hospital to act as clerk, accountant, or secretary/treasurer to the county commissioners
as the ex officio governing head of the hospital system in operating the county hospital
system. However, s. 155.07, F, S., provides:

The said trustees shall within 10 days after their appointment, qualify by taking
the oath of office and organize a board of hospital trustees by the election of one
of their members as chairman, one as secretary and treasurer, and by the
election of such other officers as they deem necessary. Such chairman shall be
executive officer of the board of trustees and shall enforce and carry out all the
orders of the board of trustees contained in resolutions duly adopted and
entered on the minute books of the meetings of the board of trustees. He shall
preside at all meetings, countersign all vouchers and warrants issued by the
secretary and treasurer hereinafter provided for. In the absence of the
chairman, vouchers and warrants may be-countersigned by any other member
of the board of trustees selected by the members of the board of trustees as
chairman pro tem. The chairman shall give bond in a sum to be fixed by the
board of county commissioners for the faithful performance of his duties in
some reputable bonding company authorized to do business in the state, and
said bond shall be made payable to the Governor of Florida and his successors
in office. No member of said hoard of trustees shall receive any compensation
for his services as such trustee; but shall be reimbursed for traveling expenses
as provided in s. 112.061. (Emphasis supplied.)
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Section 155.09, F. S,, further states:

The board of trustees shall elect from its members a secretary and treasurer
whose duties it shall be to keep full and correct minutes of all the proceedings
of the board of trustees, and keep a separate itemized account of all the
expenditures and disbursements by said board of irustees. Said minutes and
accounts shall be open to public inspection at any time on demand of any
taxpayer in such district. The secretary and treasurer shall give bond in a sum
to be fixed by the board of county commissioners for the faithful performance
of his duties in some reputable bonding company authorized to do business in
the state, and said bond shall be made payable to the Governor of Florida and
his successors in office. (Emphasis supplied.)

Regarding the duties of the secretary and treasurer, s. 155.11, F. S,, provides:

All moneys received for such hospital shall be deposited in any bank designated
by the said board of trustees, and placed to the credit of the hospital fund and
can be paid out only as bills for material supplies, equipment, wages, salaries,
or other items of expense, whatsoever, shall Lave been audited by the secretary
and treasurer and approved by a majority of the members of the board of
trustees in regular session. When so approved by a majority of said members,
upon vouchers issued by the secretary and treasurer, warrant may be drawn
for same and when countersigned by the chairman of said board of trustees
shall be authenticated. Provided, it shall be unlawful to pay any money out of
said hospital fund until the provisions of this section have been complied with.

While the hospital board possesses the power to make and adopt bylaws and rules and
regulations for its own guidance and government of the hospital as may be deemed
expedient for the economic and equitable conduct thereof, such bylaws, rules, and
regulations may not be inconsistent with Ch. 155, F. S,, or the ordinances of the city or
town wherein the hospital is located. Section 155.10.

The circuit court clerk is required to be the clerk and accountant of the board of county
commissioners and to keep its minutes and accounts and perform such other duties as its
clerk as the board may direct. See s, 125.17, F. S. However, no statute imposes a duty on
the clerk to perform these functions for the county commissioners when they are acting
ex officio as the governing board of the county hospital and operating the same under
the provisions of Ch. 155, F. 8. The clerk’s authority is entirely statutory, and for his
official actions to be binding, they must be in conformity with the statutes. Security
Finance v. Gentry, 109 So. 220, 222 (Fla. 1926). The authority of public officers to proceed
in a particular way or only upon specific conditions implies a duty not to proceed in any
manner than that which is authorized by law. White v. Crandon, 156 So. 303, 305 (Fla.
1934). Thus, since no statute exists which imposes a duty upon or authorizes the circuit
court clerk to be clerk, accountant, or secretary/treasurer for the hospital board or the
county commissioners acting ex officio as the yoverning head of the county hospital
system, said clerk is not authorized or required to perform such functions or serve in
such capacities.

077-77—dJuly 26, 1977
UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT
NOT EXCLUSIVE MEANS OF COLLECTING CHILD SUPPORT—
ERRONEQUS DISMISSAL—RETROACTIVITY—SCOPE OF
ENFORCEABLE DUTIES OF SUPPORT
To: Robert E. Stone, State Attorney, Stuart

Prepared by: Barry Silber, Assistant Attorney General
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QUESTIONS:

1, May arrearages for child sup%)ort be collected only pursuant to a
Uniform Reciprocal Enforcement of Support Act (URESA) order, or may
arrearages be collected under the original divorce order of the
petitioning party?

2. In a case where the clerk erroneously dismisses a petition filed
under URESA for lack of prosecution when, in fact, there is an order
outstanding from the responding state which the local clerk has not
received, would the correct procedure be to file another petition or to file
a motion and order to reinstate the original petition?

When an order is entered on a URESA petition, can said order be
retroactive, commencing the date said petition was filed in the
petitioning state, or should it commence on the date the respondent is
actually in court and the order is made?

4, Does the URESA law cover alimony, or strictly child support, and if
it does cover alimony, are there certain conditions or restrictions or does
it cover all alimony?

SUMMARY:

A URESA order rendered pursuant to Ch. 88, F. S,, is not the exclusive
means in which outstanding child support payments may be collected.

A timely motion to reinstate, rather than the initiation of 2 new URESA
petition, is the preferable procedure in a case where the court clerk has
erroneously dismissed a pending URESA petition for lack of prosecution.

The URESA order ultimately rendered by the court of the responding
state may properly encompass within its scope both unpaid, due and
owixix.g sgxlpport arrearages as well as continued support payments, where
applicable.

The scope of URESA, Ch. 88, F. S, is not limited exclusively to the
recovery of child support, but encompasses within its scope other
lawfully imposed duties of support, including alimony, with certain
qualificstions.

For purposes of this response to your aforementioned inquiries as to the scope of
URESA, I must assume that in each of your questions, except No. 2, the original support
order was rendered by a court of competent jurisdiction outside the Florida jurisdiction,
and in each case herein the Florida courts and officials are acting in the capacity of
responding state authorities.

The URESA provisions of the Florida Statutes were adopted as Ch. 88, F. S,, pursuant
to Ch. 29901, 1955, Laws of Florida, which codified ss. 88.011 through and inclusive of
88.311 substantially as they appear at present. Section 88.041 provides that “[t}he
remedies herein provided are in addition to and not in substitution for any other
remedies.” In the original URESA enactment, provision was made for the several offices
of the state attorneys in Florida, upon request, to represent the interests of the sister
gtaaﬁ 1plaint;iﬂf‘/ petitioner when the Florida jurisdiction is the responding state. Section

Chapter 59-393, Laws of Florida, amended Ch. 88, F. S, by adding ss. 88.321.88.371,
which provide for additional remedies by means of authorizing the obligee to register a
foreign support order, when claim of support is based thereon, by ﬁlinﬁ of a verified
petition therefor with a circuit court, and which shall be maintained by the clerk of the
circuit court in a registry of foreign support orders, and which becomes registered upon
the filing of a complaint thereon, subject only to a subsequent order of confirmation. For
the purposes of this act, the term “obligee” is defined by s. 88.031(8) to mean “any person
to whom a duty of support is owed.” Based upon the foregoing it is apparent that
arrearages for child support may be enforced through the reciprocal procedures provided
in ss. 88.011-88.311, through the additional remedies available by registering a foreign
support order pursuant to ss. 88.321-88.371, through any alternate statutory method
available, or through any remedies available at commeon law.

In a situation where the court clerk of the initiating state erroneously dismisses a
petition filed under URESA for lack of prosecution when, in fact, there is an order
outstanding from the responding state which the local clerk has not received, I am of the
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opinion that the appropriate procedure under these circumstances would be to move the
court for an order to reinstate the original petition rather than filing another petition and
initiating the entire reciprocal process over again. When Florida acts as the initiating
state, a finding is required by the courts of this state that the petition sets forth facts
from which it may be determined that the defendant owes a duty of support and that a
court of the responding state may obtain jurisdiction of the defendant or his property,
and a certification of the same shall be transmitted to the responding state’s court with
copies of the complaint and Ch, 88, F, S, all in triplicate. Section 88.141. Presumably, the
Florida court has satisfied all of these conditions prior to transmitting the original
documentation to the responding state. Section 88.271 provides with respect to hearings
conducted under this act, among other things, that they shall be conducted in suc
informal manner as will best conduce to the ends of justice. I am of the opinion that a
motion for reinstatemnent based upon the factual situation outlined above, when properly
served upon all affected parties in order that they might be noticed to appear and be
heard, if they so elect, is the preferable procedure to follow, both in the interests of justice
and rapid resolution of the pending cause, as well as to enhance the ends of judicial
economy, Having already satisfied the duties and obligations of the court of the initiating
state in the original certification and transmittal of the necessary documentation, it
would not appear to be the best use of judicial resources to require a repetition of that
same process where a motion for reinstatement would lie as an alternative.

Thirdly, s. 88.081, F. S., provides that duties of support applicable under the URESA
provisions of Ch. 88, F. S,, are those imposed or imposable under the laws of any state
where the obligor was present during the period for which support is sought. The term
“duty of support” is defined by s. 88.031(6) to mean any duty of support imposed or
imposable by law, or by any court order, decree or judgment, whether interlocutory or
final, whether incidental to a proceeding for dissolution of marriage, judicial separation,
separate maintenance, or otherwise. By both the plain language of the aforecited
provisions of the act and the experience of most causes brought under the act it is
apparent that the scope of the URESA provisions extend to and include an action for the
recovery of outstanding support payments already accrued and in arrears, as well as to
assure that the obligor’s duty of continuing support, if any, is met. (See also, s. 88.091.)
Once the responding state court has been satisfied that the plaintiff/petitioner or its
representative has met its burden and shown that the respondent obligor owes a duty of
support, the responding state court may order the respondent obligor to furnish support
or reimbursement therefor and subject the property of the respondent obligor to such
order. Section 88.211. I am of the opinion that the foregoing provisions contemplate an
order of the responding state court covering, retroactively, both the unpai1 and due and
owing support payments, or reimbursement for the state or political subdivision
furnishing the same to the obligee in the absence of the obligor's timely payments of the
same, and providing prospectively for the continuing payment of support, where
applicable, to be embodied in the court’s order properly rendered upon the conclusion cf
such appropriate proceedings.

With regard to your final inquiry, I have noted above that s, 88.031(6), supra, defines
the duty of support coming within the scope and breadth of URESA as any duty of
support imposed or imposable by law or by any court order, decree, or judgment, whether
interlocutory or final, whether incidental to a dissolution of marriage proceeding, judicial
separation proceeding, separate maintenance proceeding, or otherwise. Alimony has long
been recognized by the Florida courts as one type of sustenance and support, originally
emanating from the common-law obligation of a husband to support his wife, and
couched within the equitable powers of the court to grant an allowance to the wife from
the husband for her sué)port in a divorce action. Floyd v, Floyd, 108 So. 896 (Fla. 1926);
Rurger v. Burger, 166 So.2d 433 conformed to 166 So0.2d 694 (Fla. 1964); Simon v. Simon,
123 So.2d 41 3 D.C.A. Fla,, 1960). In reviewing the provisions of the act as embodied
within Ch. 88, supra, I find no express language or intent which would indicate that the
scope of the act should be limited to child support alone. In fact, the definition provided
for the term “duty of support” clearly indicates otherwise as does the glain language of
s. 88.101, which provides that “[ajll duties of sudpport; are enforceable by complaint
irrespective of relationship between the obligor and obligee . . . " (Emphasis supplied.)
Additionally, s. 88.131 provides for the manner in which a complaint on behalf of a minor
obligee may he brought, but is in no way an exclusive provision for initiating a cause of
action under the URESA provisions.

As to the nature of said alimony orders, judgments, or decrees of sister states sought
to be enforced for the collection of arrears in the Florida jurisdiction, it is clear that to
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be so enforceable in the Florida courts the order, judgment, or decree must be a final
order, judgment, or decree not subject to modification, alteration, or nullification,
pursuant to statutory authority vested in the courts of the state where rendered, and
only upon these conditions does said order, judgment, or decree gain the protection of
the Full Faith and Credit Clause of the federal Constitution with respect to past due and
unpaid alimony installments, and become enforceable in the courts of this state. Cohen
v. Cohen, 30 So0.2d 307 (Fla, 1947); Sackler v. Sackler, 47 So.2d 292 (Fla, 1950}, Fugassi
v. Fugassi, 332 S0.2d 695 (4 D.C.A. Fla,, 1976); West v. West, 301 So.2d 823 (2 D.C.A. Fla,,
1974). I would note that it has been held that every reasonable implication should be
resorted to against the existence of the power of the foreign court which rendered the
decree, order, or judgment to modify its alimony award, as to past due installments, in
the absence of clear statutory language manifesting a clear intention to confer such
power in order to bring the past due alimony within the protection of the Full Faith and
Credit Clause of the United States Constitution. Montell v. Montell, 46 So.2d 715 (Fla.
1950); Collins v. Collins, 36 So.2d 417 (Fla. 1948). .

Finally, past due and unpaid alimony claims may be enforced judicially through the
additional remedies provided for in ss. 88.321-88.371, supra, or through available
common-law remedies. See: Friedly v. Friedly, 303 So.2d 50 (2 D.C.A. Fla., 1974); see also:
ss. 61,11, 61.12, and 61.17-61.181, F. S.

077-78—July 26, 1977
MOBILE HOME PARKS

DETERMINATION OF REASONABILITY OF FEE INCREASE TO
OFFSET MODIFICATIONS TO GAS SYSTEM-—MOBILE HOME
TENANT-LANDLORD COMMISSION

To: Douglas Cheshire, Jr., State Atiorney, Titusville
Prepared by: Martin S. Friedman, Assistant Attorney General
QUESTION:

May a mobile home park owner collect a minimum fee for providing
propane gas through a central tank, when such gas is not purchased from
a public utility or municipally owned utility?

SUMMARY:

There is no statutory prohibition against a mobile home park imposing
and collecting a minimum fee for providing propane gas through a
central tank to its tenants, where such gas is not purchase l from a pubh_c
utility or municipally owned utility. Whether such a minimum fee is
justified under the attending circumstances is within the jurisdiction of
the newly created Mobile Home Tenant-Landlord Commission.

Your correspondence states that this minimum fee was imposed to help defray the
costs of modifications to the park's gas system which were ordered by a state agency. As
this question does not relate to electricity or gas purchased from a public utility or
municipally owned utility, s. 83.764(7), F. S. (1976 Supp.}, would not apply.

As I understand that tenants are occupying under written leases, s, 83.760(3), F. S.
(1976 Supp.), would be applicable. . .

This statute requires that written leases contain the amount of rent, any security
deposit, installation charges, fees, assessments, and any other financial obligation of the
mobile home owner, except that the park may pass on to the mobile home owner any
coste, including increased cost of utilities, which are incurred due to actions of any state
or local government. . .

The plain language of this section agpears to authorize a mobile home park to pass on
as increased rental fees such costs as those in question here. There are no fixed guidelines
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upon which to judge the manner in which this financial obligation (brought on due to the
action—order—of a state agency) may be passed on to the residents.

The question involved here is compounded by the fact that the park has a rule which
proh1b1~ts gas usage from bottles (or supply containers) on mobile homes. The park has
stated in recent _com_‘espondence to one of your assistant state attorneys that this is not
ah absolute prohibition against individual gas bottles or containers, but that for aesthetic
reasons the gas containers cannot be on the mobile home, but must be buried in the
ground. Whether such regulation is reasonable depends upon the particular factual
situation and is a question more proper for a judicial determination. The Legislature has
recognized that the park may regulate the style or quality of equipment placed on or
appurtenant to the mobile home, presumably both for aesthetic and safety reasons. See
s. 83.764(1), F. S. (1976 Supp.).

Chapter 77-49, Laws of Florida (s. 83.776, F. S.), creates a Mobile Home Tenant-
Landlord Commission which, upon petition of 51 percent of the tenants of a park, shall
determine whether a rental or service charge increase is unconscionable or unjustified
under the facts and circumstances of the particular situation. The commission may
examine any rental increase which took place between January 1, 1977, and July 1, 1977,
upon petition within 60 days after July 1, 1977.

_Therefore, it appears that your inquiry is not such that a definitive answer may be
given. Whether the imposition or the amount of the minimum gas service charge is
Justified in the attending circumstances would depend entirely upon the facts peculiar to
the particular case,

077-79—July 27, 1977
UNIFORM TRAFFIC CONTROL LAW

CIRCUIT JUDGE'S AUTHORITY TO ARREST TRAFFIC
VIOLATOR—PROCEDURES

To: Benjamin C. Sidwell, Judge, Circuit Court, Tampa
Prepared by: Joslyn Wilson, Assistant Attorney General
QUESTIONS:

1. Does a circuit judge have the authority to arrest one violating the
traffic statutes in the presence of said judge?

2. If so, what would be the proper procedure for him to follow in
effectuating such an arrest without warrant?

3. What would be the role in the subsequent prosecution thereof?

SUMMARY:

Section 901,15(5), F. S,, authorizes “peace officers” to make warrantless
arrests for violations of the Uniform Traffic Control Law (Ch. 316, F. S.)
committed in their presence. A circuit judge as a “conservator of the
peace” is also a peace officer and, accordingly, has the authority to arrest
without a warrant as provided in s. 901.15(5). In making such an arrest,
he must state his authority and the cause for arrest to t:e alleged traffic
violator subject to the conditions specified in s. 901.17, F., S.

A circuit judge who does not have a uniform traffic complaint in his
possession to issue to the alleged traffic violator must take the arrested
person before a neutral and detached magistrate and file a sworn
complaint against the arrested person and have a summons issued as
provided in s. 901.09, F. S. By making an arrest as a conservator of the
peace and peace officer under s. 801.15(5), F. S, a circuit judge places
himself in the role of a prosecuting witness, and he must maintain that
role through the subsequent prosecution thereof.
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A8 TO QUESTION L:

Section 901.15(5), F. S., provides that a “peace officer” may make an arrest without a
warrant when a violation of Ch. 316, . S., the Uniform Traffic Control Law, has been
committed n his presence, Such arrests may be made immediately or upon fresh pursuit.

Section {01.01, F, S, provides in pertinent part that “[e]ach state judicial officer is a
conservator of the peace . .. .” Also see s. 19, Art. V, State Const., providing that all
state judicial officers shall be conservators of the peace. Whether a circuit judge as
*conservator of the peace” is also a “peace officer” for purposes of s. 901.15, F. S., has
not been directly considered by the courts of this state, but in AGO 070-167, this office :
concluded that a circuit judge is a law enforcement officer within the purview of s. . |
790.001(8)(a) and (e), F. S., thereby permitting him to carry a gun “because he is a state i
officer who has the authority to make arrests for breaches of ‘he peace committed in his
presence, and he is a peace officer.” This conclusion was based, in part, upon a
consideration of judicial decisions in other states which considered the terms
“conservator of the peace” and “peace officer” to be synonymous. See, e.g., Jones v. State,
65 S.W. 92 (Tex. Crim. App. 1901); Vandiver v. Endicott, 109 S.E.2d 775, 777 (Ga. 1959);
also see 156A C.J.S. Conservator, at pp. 578-580,

On the basis of the foregoing, I must conclude that a circuit judge, as conservator of
the peace, has the authority to make arrests as a peace officer under s. 901.15(5), F. S,,
for violations of Ch. 316, F. 8., committed in his presence.

Your first question, therefore, is answered in the affirmative, i

AS TO QUESTION 2:

The authority of a circuit judge to make arrests, as a conservator of the peace and
peace officer, for violations of Ch. 316, F. S., committed in his presence is established by
Ch. 901, F. S,, and, accordingly, the proper procedure to be followed in effectuating such
arrests is also prescribed by Ch. 901. Section 901.17 provides:

A peace officer making an arrest without a warrant shall inform the persen to
be arrested of his authority and the cause of arrest except when the person flees
or forcibly resists before the officer has an opportunity to inform him or when
giving the information will imperil the arrest.

A circuit judge, in exercising his arrest powers, must comply with the foregoing
statutory provision. Generally, also see 6A C.J.S, Arrest ss. 48, 63, The present inzuiry is
directed to arrests for violations of the Uniform Traffic Control Law. Section 318.14, F. S,
provides that violations of Ch. 318, with the exception of those offenses enumerated in s.
318.17, F. 8., shall be deemed noncriminal infractions. See also Florida Rules of Practice
and Procedure for Traffic Courts [hereinafter “Traff.Ct.R.”], Rule 6.040 which generally
defines criminal and noncriminal traffic offenses and infractions.

In order for an alleged traffic offender to be properly tried and penalized, he first must
be brought before a court of competent jurisdiction. It is well established that a formal
accusation is essential before any valid prosecution for a criminal offense may be
instituted. Such a formal accusation may be by indictment, information, or, in some
instances, by complaint or affidavit. Cf s. 16, Art. I, State Const. With regard to the
present inquiry, Rule 6.160 Traff.Ct.R. provides:

¥ e gy st i e s <

All prosecutions for criminal traffic offenses by law enforcement officers shall
be, by uniform traffic complaint as provided for in section 316.018, of Florida
Statutes, or other applicable statutes, or by affidevit, information, or indictment
as provided for in t};ze Florida Rules of Criminal Procedure. If prosecution is by
affdavit, information, or indictment, a uniform traffic complaint shall be
prepared by the clerk and submitted to the Department of Highway Safety and
Motor Vehicles. (Emphasis supplied.)

Generally a person charged with a criminal violation of Ch, 316, F. S, will be issued a ‘ ;
uniform trafic complaint by the law enforcement officer. Section 316.018. These :
complaints, which contain a notice to appear, are issued in prenumbered books for

citations in quadruplicate and are supplied to every traffic enforcement agency within

the state by the Department of Highway Safety and Motor Vehicles, Section 316.018(1).

A cireuit judge acting as a conservator of the peace and peace officer in making an arrest
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under s. 901.15(5), F. 8., for a criminal traffic offense is unlikely to have these forms in
his possession to issue to the accused traffic violator; therefore, he would be required to
i toceed under the provisions contained in Ch. 901, F. S, and the Florida Rules of
Criminal Procedure.

Section 901.28, F. S., provides that an arresting officer or booking officer may issue a
notice to appear to a person arrested for an offense declared to be a misdemeanor of the
first or second degree or for a violation of a munieipal or county ordinance triable in the
county court, provided the accused does not demand to be taken before a magistrate. See
also Rule 3.125 CrPR. Section 775.08(1), F. S., in defining misdemeanor, specifically
excludes any violation of Ch. 316, F. 8. This definition of a misdemeanor raises the
question as to whether a circuit judge acting in his capacity as conservator of the peace
and peace officer may issue a notice to appear to a person arrested for violating any
criminal traffic offense provision of Ch, 316. In the absence of any legislative or judicial
determination to the contrary, it appears that a criminal violation of Ch. 316 may not be
classified as a misdemeanor and, accordingly, an arresting officer or booking officer may
not issue a notice to appear for such viglations under s. 901.28.

The Florida Rules of Criminal Procedure provide an additional method of charging a
person with the commission of a criminal offense. Rule 3.115 states in pertinent part:

The state attorney shall provide the personnel or procedure for criminal intake
in the judicial system. All sworn complaints charging the commission of a
criminal offense shall be filed in the office of the clerk of the circuit court and
delivered to the state attorney for further proceeding.

1 am advised that in order to avoid the cumbersome procedure prescribed in the
foregoing rule, it is the usual practice within the state for the state attorney to take the
affidavit and then, with the powers attendant to his office, file a direct information. See
Comment, Rule 3.115 CrPR, 33 F.S5.A, Under this procedure, the state attorney is
responsible for screening complaints of eriminal violations and determining whether an
accusatory document should be issued. Generally the accused will not be taken into
custody until after an information has been filed. Thus, the general langunage of the
criminal intake Rule 3.115 in terms does not appear to be applicable to those instances
where an arrest for a criminal violation of Ch. 316, F. S, has been made by a conservator
of the peace and peace officer under the authority of s. 901.15(5), F. S.

It therefore appears that, under the existing laws of this state, a circuit judge making
an arrest under s. 901.15(5), F. S., for a criminal violation of Ch. 316, F. S., must take
the person so arrested before a magistrate and cause to be filed a sworn complaint
against such person in order that a suromons may be issued to such person by the
magistrate. See 5. 901.09, F. S., and Rule 3.120 CrI’R. The summons which serves as the
accusatory documrat against the alleged traffic offender provides that the accused appear
before the magistrate at a stated time and place. Rule 3,120, which is more explicit than
s. 901.09, requires that the complaint be in writing and sworn to before an authorized
official and set forth sufficient facts to establish probable ciause that a criminal offense has
been t§:l’cl>mmit1ted and that the accused committed it, A detached and impartial magistrate
may then

. . . take testimony under oath to determine if there is reascnable grounds to
believe the complaint is true. The magistrate may commit the offender to jail,
may order the defendant to appear before the proper court to answer the
charge in the complaint, or may discharge him from custody or from any
undertakina to appear. The magistrate may authorize the clerk to issue a
summons, [Rule 3.120 CrPR.]

If the alleged violation is for a noncriminal infraction, Rule 6.320 Traff. Ct.R. provides:

All citations for traffic infractions shall be by uniform traffic complaint as
provided in section 316,018 of Florida Statutes, or other applicable statutes, or

bi ayidr.vit. If a complaint is made béy affidavit, a uniform traffic complaint
shall be preﬁrared by the clerk and submitted to the [Department of Highway
Safety and Motor Vehicles.] (Emphasis ~1pplied.)

A uniform traffic citation as provided in <. #:6.018, F. S,, is generally issued for these
noncriminal infractions. The issuance of a traffic citation qualifies as an “arrest” as
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contemplated in s, 901.15(5), F. 8., see AGO 076-6, although the alleged traffic offender
ordinarily is not taken into custody for these noncriminal infractions which are “not
punishable by incarceration and for which there is no right to a trial by jury or a right
to court appointed counsel.” Rule 6.040 Traff.Ct.R.; see also s, 318.13(3), F. S. A circuit
judge making an arrest under s. 901.15(5) for a noncriminal traffic offense and who does
not have the necessary forms to issue a uniform traffic citation must take the person so
arrested before a magistrate and file a sworn complaint against such person and cause a
summons to be issued to such person by the magistrate as provided by s. 801.09, F. S,
Rule 6.320 of the Florida Rules of Practice and Procedure for Trafic Court, supra,
provides that if a complaint is made by affidavit, a uniform traffic complaint shall be
repa{ed by the clerk and submitted to the Department of Highway Safety and Motor
ehicles.

On the basis of the foregoing, it appears that when a circuit judge who, as a
conservator of the peace and peace officer, makes a warrantless arrest under s. 901.15(5),
F. S., for a noncriminal violation of Ch. 316, F. S., commitied in his presence and does
ot have the necessary forms in his possession to issue a uniform traffic complaint to the
accused must take the person so arrested before a magistrate and cause to be filed a
sworn complaint against the arrested person in order that a summons may be issued to
such person as provided in s. 901.09, F. S.

AS TO QUESTION 3:

By making an arrest under s. 901.15(5), F. 8., as a peace officer, a circuit judge places
himself in the role of 2 prosecuting witness in the subsequent prosecution of the alleged
traffic offender. He is a direct witness to the events which led to the arrest and, in many
cases, may be the only witness. Consequently, his testimony probably is essential to the
state's prosecution. Therefore, a circuit judge, who by making an arrest as a peace officer
under s, 201.15(5) places himself in the role of a complaining or prosecuting witness, must
maintain that role in the subsequent prosecution thereof.

077-80—dJuly 27, 1977 )
NORTH BROWARD HOSPITAL DISTRICT

INVESTMENT OF FUNDS IN SAVINGS AND LOAN ASSOCIATION
CERTIFICATES OF DEPOSIT

To: Ellen Mills Gibbs, Attorney for North Broward Hospital District, Ft. Lauderdale

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Frank A. Vickory, Legal
Research Assistant

QUESTION:

May the North Broward Hospital District, as a special tax district of the
state, invest funds, without limitation, in savings _angl lean association
certificates of deposit beyond the 10 percent limit sel forth in s
215.47(2)(h), F. S., if said account is secured in the manner expressly
authorized for bank certificates of deposit in s. 215.47(1)h), F. 8.2

SUMMARY:

The North Broward Hospital District falls within the purview of ss.
665.231 and 865.321, F. 8., and pursuant fo authorization granted by s.
665.321(1), F. S., may invest district funds in certificates of deposit of state
and federal savings and loan associations without limitation as to the
amount or amounts thereof and without conditions thereon so long as
such asgociations deposit and pledge sufficient securities with the
Department of Banking and Finance to secure and safeguard such
investments of the district in the same manmer as is required with respect
to deposit of such funds in banks.
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The North Broward Hospital District was created in 1951 by special act, Chapter 27438,
1951, Laws of Florida, amended by Chs. 61-1931, 61.1837, 63-1192, 65-1316, 65-1319, 67-
1170, 67-1171, 69-895, 69-898, 69-914, 71-578, 73-411, 73-412, 73-413, 74-449, 75.348, and 76-
338, Laws of Florida. The governing body of the special district is known as the Board of
Commissioners of the North Broward Hospital District and is vested with “all powers of
a body corporate.” Section 4, Ch. 27438, supra. The district’s enabling legislation as
amended, however, is silent as to investment of district funds, neither specifically
authorizing nor prohibiting investments in certificates of deposit of savings and loan
associations, Qur inquiry, then, is whether there is, nevertheless, statutory authorization
for, and possible limitation upon, such investments by the district.

Initially, I note that s. 21547, F. S, concerning investments in certain authorized
securities is not applicable to the present situation. That section by its terms applies only
to funds available for investment under ss. 215.44-215.53, F. 8. These sections apply
solely to investments by the State Board of Administration of state funds for state
agencies and to no other entities. Invegtments by a special district are, therefore, not
subject to s. 215.47. See AGO 069-45.

Section 665.321, F. S, states:

. . . [M]unicipalities and other public corporations and bodies, and public
officials hereby are specifically anthorized and empowered to invest funds held
by them without any order of any court, in savings accounts of savings
associations which are under state supervision and In accounts of fedural
associations organized under the laws of the United States and under federal
supervision, and such investments shall be deemed and held to be legal
investments for such funds. However, the investment of public funds and the
funds of municipalities and other public corporations and bodies and public
officials shall be subject to the same requirements relating to the deposit and
pledge of securities to secure such investments as may be provided from time
to time by law or regulation with respect to the deposit of such funds in banks,
except to the extent that said savings accounts may be insured by the United
States or an agency or instrumentality thereof, (Emphasis supplied.)

The investment authorization contained in this quoted section is specifically declared to
be supplemental to any and all other laws relating to and declaring what shall be legal
investments for the bodies mentioned. Section 665.321(3).

Your inquiry specifically concerns investment in certificates of deposit, Section
665.021(19), F. S., defines “savings account” as used in s. 665.321(1), F. S., as “that part
of the savings liability of the association which is credited to the account of the holder
thereof. A savings account also may he referred to as a savings deposit.” This definition
has been previously interpreted by me to include certificates of deposit. I, therefore, find
that the term “savings accounts” as utilized in s, 665.321(1) includes certificates of
degosit. See AGQ’s 071-36 and 075-57.

ection 665.231(1), F. S., relates to ownership of savings accounts and savings deposits.
It provides that “savings accounts or savings deposits may be opened and held solely and
absolutely in his own right by, or in trust or other fiduciary capacity for, any
person . . . or political subdivision or public or governmental unit.”

We must now determine whether the North Broward Hospital District falls within the
definition of “public corporations and bodies” which are specifically authorized by s.
665.321(1), supra, to invest funds in savings accounts, including certificates of deposit, of
savings and loan associations. The term “public body” is defined by s. 1.01(9), F. S, to
include, where tlie context will permit, “counties, cities, towns, villages, special tax school
districts, special road and bridge districts, bridge districts, and all other districts in this
state.” (Emphasis supplied) The context of ss. 665.321(1) and 665.231(1) permits
application of this definition of “public body,” which includes “all other districts in this
state,” to the hospital district. Therefore, for purposes of investing funds in certificates
of deposit pursuant to s. 665.321(1), the hospital district is a “public corporation and
body” as well as a “political subdivision or public or governmental unit” within the
purview of and for purposes of s, 665.231(1) authorizing the holding of savings accounts
or savings deposits by those units. See AGO’s 075-57 and 074-169.

I further find that, under s. 665.321(1), F. S., authorizing the investments your letter
contemplates, there are no restrictions or limitations as to amount of such investments
or conditions thereon, AGO 071-36, except that the savings and loan association is
required to deposit and pledge securities with the Department of Banking and Finance
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to secure such investments of the district in the same manner as is required by law or
regulation relating to depositing such funds in banks. Attorney General Opinions 073-244,
074-214, and 075-57; and see s. 659.24, F. S,

077-81-—August 4, 1977
COUNTIES

TOURIST DEVELOPMENT ACT-—COUNTY MAY NOT CREATE MORE
THAN ONE TAXING DISTRICT OR TAX COUNTYWIDE IN
ADDITION TO CREATING DISTRICT

To: Beity Lynn Lee, Broward County General Counsel, Ft. Lauderdole
Prepared by: Daniel C. Brown, Assistant Attorney General

QUESTIONS:

1. Does H.B. 2064 (Ch. 77-209, Laws of Florida, s, 125.0104, F. 8., the
Local Option Tourist Development Act, authorize the creation of more
than one subcounty special taxing disirict within a single county?

9. Does Ch. 77-209, Laws of Florida, authorize a county to levy a 1
percent tourist development tax countywide and an additional 1 percent
tourist development tax in one or more subcounty special districts?

SUMMARY:

A county may not, pursuant to Ch. 77-209, Laws of Florida, impose a 1
percent tourist development tax countywide and an additional tourist
development tax in a subcounty special district, noxr may a county create
more tgan one subcounty special district within which to impese the tax.
Under Ch. 77-209, if a county decides to impose the tax, it must do so on
a countywide basis or within a single subcounty special district which
must embrace all or a significant contiguous portion of the county.

Section 3(2) of Ch. 77-209, Laws of Florida (s. 126.0104(3)(b), F. S.), provides in
pertinent part as follows:

Subject to the provisions of this act, any county in this state may impose a
tourist development tax. . , . A county may elect to levy and impose the tourist
development tax in @ subcounty special district of the county; provided,
however, if a county so elects to levy and impose the tax on a subcounty special
district basis, the district shall embrace all or a significant contiguous portion
of the county. . . . (Emphasis supplied.)

Section 4(1) of Ch. 77-209, supra (s. 125.0104(4)(a), F. S.), provides in part:

The ordinance levying and imposing the tourist development tax shall not be
effective unless the electors of the county or the electors in the subcounty
special district in which the tax is to be levied approve the ordinance
authorizing the levy and imposition of the tax in accordance with s. 6 of this
act. (Emphasis supplied.)

In addition, s. 4(3)(s. 125,0104(4)c), F. S.) provides that the tourist development plan to
be prepared by a county’s tourist development council prior to imposition of the tourist
development tax shall set forth, among other thl_nﬁ's, “the tax district in which the tourist
development tax is proposed.” (Emphasis supplied.) . )

On its face, the laniguage of the act contemplates and authorizes the creation of only
one taxing district for purposes of imposing the tourist development tax within a given
couniy, and that district must embrace, at a minimum, a significant contiguous portion
of the county. Every reference to the creaticn of such a district ig in the singular.
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Furthermore, in the context in which the term “elect” is used by the Legislature (in
referring to a county’s decision to levy the tax in a subcounty special s;striq;),;’ the
language manifests an intent that the county be put to a choice of gxclusive alterrfatives,
i.e., the imposition of the tax by the county on a countywide basis or the imposition of
the tax in a special district of which the county commission is the' governing héad. See,
generally 28 C.J.S, Elect, Election, pp. 1052-53, See also First Nat'l Banldof St. Petersburg
v. MacDonald, 130 So. 596, 599 (Fla. 1930}, State ex rel. Van Ingen v. Panama City, 171
So. 760, 762 (Fla. 1937); Alexander v. Booth, 56 So0.2d 717, 719 (Fla. 1952); Williams v.
Duggan, 140 So0.2d 69, 72 (1 D.C.A. Fla., 1962). Nowhere does the plain language of Ch.
77-209, supra, express a clear legislative intent that a county may impose the tourist
development tax simultaneously on a countywide basis and in a subcounty special district
or create more than one subcounty special district for levy of the tax.

It is settled law that nonchartered counties and special districts have only such
authority as expressly granted by statute and such authority as necessarily implied to
enable the governmental unit to carry out an expressly granted power. See, e.g, White
v. Crandon, 156 So. 303 (Fla, 1934); Harvey v. Board of Pub. Instr., 133 So. 869 (Fla. 1931);
Hopkins v. Special Rd. & Tax Dist. No. 4, 74 So. 310 (Fla. 1917). The foregoing rules apply
with equal force to chartered counties, except that such counties are governed and
limited by their charters and by special laws approved by a vote of county electors as
well as by general law. Section 1(c) and (g), Art, VIII, State Const. See also General Elec.
Credit Corp. v. Metropolitan Dade County, 346 So.2d 1049, 1054 (3 D.C.A, Fla., 1977),
holding Ch. 380, F. S., a general law equally at force throughout the state, prevails over
code of Metropolitan Dade County to extent of conflict. Chapter 77-209, supra, being a
general law equally at force throughout the state, applies to chartered counties as well
as to nonchartered counties. Indeed, under s. 9(a), Art. VII, of the State Constitution, a
charter county is without power to levy an excise tax such as the tourist development
tax unless authorized by general law to do so. City of Tampa v. Birdsong Mtrs., Inc., 261
So0.2d 1 (Fla. 1972); Belcher Oil Co. v. Dade County, 271 So0.2d 118 (Fla. 1972); AGO 074-
379. Chapter 77-209 expressly authorizes only two modes of imposing the tourist
development tax: countywide or within a subcountK special distriet. Nothing within the
statute allows the implication that, to carry out the purposes of the enabﬁng act, the
counties must be able to create more than one taxing district or to levy the tax in such
district in addition to a countywide levy. Additionally, with regard to the mode by which
a local government may proceed to carry out a legislative mandate, it has been held:

When the Legislature has prescribed the mode, that mode must be observed.
When controlling laws directs how a thing shall be done that is, in effect, a
prohibition against its being done in any other way.

Alsop v. Pierce, 10 So0.2d 799, 805-806 (Fla. 1944). See also In re Advisory Opinion of the
Governor Civil Rights, 306 So.2d 520, 523 (Fla. 1975).

Moreover taxation and revenue laws are to be strictly construed and will not be
construed to extend taxing power beyond that clearly expressed. Department of Revenue
v. Brookwood Associates, Litd., 324 So.2d 184 (1 D.C.A. Fla., 1975). See also T. Cooley Law
of Taxation, pp. 266-67 (1972 rev.). In accordance with that rule, statutes which delegate
to local government the power to impose a tax are also narrowly construed. No power of
taxation will be held valid if not within the clear terms of the enabling statute. See Tampa
v. Birdsung Mtrs., Inc., supra; Belcher Qil Company v. Dade County, supra; 3 Sutherland
Statutory Construction ss. 66.01 and 66.05 (1974 ed.)

Without any definitive expression of legislative intent to the contrary, the language of
Ch. 77-209, supra, and the foregoing principles of statutory construction compel the
conclusion that a county may not levy a 1 percent tourist development tax countywide
and an additional tourist developrent tax in a subcounty special district. Nor may the
county create two or more subcounty special districts for the purposes of Ch. 77-209 or
levy the tourist development tax within two or more such districts.

Accordingly, both questions are answered in the negative.
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077-82—August 22, 1977
MUNICIPALITIES

MAY NOT REQUIRE VEHICLES ENTERING FOR BUSINESS
PURPOSES TO PURCHASE IDENTIFICATION STICKER

To: Edward J. Healey, Representative, 81st District, West Palm Beach

Prepared by: Patricia S. Turner, Assistant Attorney General, and Edwin Walborsky, Legal
Research Assistant

QUESTION:

May a municipality legally require any vehicle ente;ing tpe municipal
limits for business purposes to purchase an identification sticker?

SUMMARY:

A municipality cannot legally require any vehicle 9nter§ng the
municipal limits for business purposes to purchase an identification
sticker, since such a requirement is an invalid application of municipal
police power.

Your question is answered in the negative. .

In AGO 074.21, I determined that a municipal ordinance requiring “any and all trucks
and other vehicles operated or used in connection with any business or
occupation . . . conducted within thc municipal limits” to pgrchase' and display an
identification bumper decal was an invalid application of municipal police power.

As furtner stated in AGO 074-21:

Municipalities have only such powers as granted by the legislature and may not
do in¢ rectly what they are prohibited from doing directly. Solomon v. City of
Miam' HBeach, 187 So.2d 373 (3 D.C.A. Fla., 1966), cert. denied 196 So.2d 927
(Fia. 1)67), Chapter 73-129, Laws of Florida, created the “Municipal Home Rule
Powers Act” [Ch. 166, F. S.] which grants municipalities the power to levy
reasonasle regulatory fees on such classes of business, professions, and
occupations not preempted by the state or by the county pursuant to county
charter. Sections 166.021(2) and (3) and 166.221. Chapter 205, F. S,, preermpts
the area of local occupational license taxes, specifically excluding local
regulatory fees, and prohibits local governing a_uthor1t1es frqm levying
additional licenses on vehicles used by persons or businesses otherwise licensed
under Ch. 205. (Emphasis supplied.)

The specific section of Ch. 205, F. S, (Local Occupational License Tax), referred to in
the above-quoted passage is s. 205.063, which states:

Vehicles used by any person licensed under this chapter for the sale and
delivery of tangible personal property at either wholesale or retail from his
place of business on which a license is paid shall not be construed to.be separate
places of business, and no license may be levied on such vehicles or the
operators thereof as salesmen or otherwise by a county or incorporated
municipality, any other law to the contrary notwithstanding.

Furthermore, s. 320.24, F. S,, preempts all licensing of motor vehicles and declares it
“unlawful for any county or municipality to collect any license or reg;stratmr’l, fee on any
motor-driven vehicle, trailer, semi-trailer or motorcycle sidecar in this state.”

Based upon the aforementioned opinions and statutory and case authority, it is my
dstermination that the municipality’s requiring the purchase of an identification sticker
for vehicles entering the municipal limits for business purposes is not legal.
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077-83—August 22, 1977
DIVISION OF MOTOR POOL

FUNDS RECEIVED FOR ADMINISTRATION OF ANNUAL AIRPORT
REN1AL CAR CONTRACT—DEPOSIT IN GENERAL REVENUE FUND

To: Thomas R. Brown, Executive Director, Department of General Services, Tallahassee
Prepared by: Edwin J. Stacker, Assistant Attorney General
QUESTION:

Does the Department of General Services, Division of Motor Pool,
pursuant to the provisions of part II, Ch. 287, F. S,, as read in conjunction
with Ch. 215, F, S, have the authority to collect dividends received as the
administering state agency under the terms of the annual state contract
for airport rental car services and deposit said dividends in the Motor
Vehicle Operating Trust Fund, to be utilized for payment of the division’s
administrative expenditures?

SUMMARY:

Dividends received by the Department of General Services, Division of
Motor Pool, as the administering state agency under the terms of the
annual state contract for rental vehicles must be deposited in the State
Treasury within or to the credit of the General Revenue Fund, pursuant
to the provisions of ss. 215.31 and 215.32, F. 8., and cannot be properly
deposited in or credited to the Motor Vehicle Operating Trust Fund
which was established for the purpose of segregating moneys received by
the division from other state agencies as payment for the utilization of
the Division of Motor Pool’s aircraft and motor vehicle pools as
authorized by s. 287.16, F. S.

This question is answered in the negative.

Your predecessor’s letter of inquiry and accompanying bidding or proposal and
specifications documents indicate that the Division of Purchasing of the Department of

eneral Services negotiated a 1-year state purchasing agreement, on a competitive bid
basis, with two l-year successive renewal options, under which state agencies are
required to purchase (and all political subdivisions of the state may purchase) airport
rental automobile services at major airports and cities within the state where the
successful bidder provides such rental services. The successful bid and agreement was
approved and the contract for the services was awarded the successful bidder by the
Governor and Cabinet sitting as the head of the Department of General Services on June
1, 1976, with the effective date of such contract being July 1, 1976. The purchasing
contract ?rovides, among other thingg, for the payment of certain rate discounts by the
vendor of the rental services, which the state has a reserved right under the contract to
apply to direct quarterly or monthly dividend payments on gross rentals payable to the
administering state activity or apply to a combination of counter djscount and dividend
payments, among other options, According to the letter of inquiry, the Division of Motor
Pool is responsible for administering the annual purchasing contract for airport rental
automobile services, ie., the division is “the administering state activity” under such
contract to whor the aforesaid dividends are payable,

Your predecessor expressed the view that under the language of s. 287.16(4) and (9),
F. 8., the Division of Motor Pool is empowered to utilize the aforementioned dividend
payments for defraying the administrative or operating expenses of the division,

No state agency may purchase, lease, or dcquire any motor vehicle without approval
first being obtained from the division, except for the lease for casual use of motor
vehicles, and all purchases are required to be made in compliance with the rules and
regulations of the Division of Purchasing. Section 287.15, F, S. The Division of Motor
Pool is empowered to establish and operafe central facilities for the acquisition, disposal,
operation, maintenance, repair, storage, supervision, control, and regulation of all state-
owned or leased motor vehicles and to operate state facilities for those purposes. Section

»
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287,16(1), F. 8. Such acquisition may be by purchase, lease, or loan or in any other legal
manner. Section 287.16(1). Upon requisition and showing of need by a state agency, the
division may assign motor vehicles on a temporary basis (for a period of up to 1 month)
or permanent basis {1 month up to 1 full year) to any state agency. Section 287.16(3),
F. S. It may also allocate and charge fees to any state agency to which motor vehicles
are furnished, based upon reasonable criteria. Section 287.16(4), F. S. The division is
further empowered to adopt and enforce rules and regulations for the efficient and safe
use, operation, maintenance, repair, and replacement of all state-owned or leased motor
vehicles and may delegate to the respective heads of state agencies to which motor
vehicles are assigned the duty of enforcing the rules and regulations adopted by the
division. Section 287.16(5), F. S. Pursuant to s. 287.16(9), F. S, the division has the duty:

{9) To establish and operate central facilities to determine the mode of
transportation to be used by state employees traveling on official state business
and to schedule and coordinate use of state-owned or leased aircraft and
passenger-carrying vehicles to assure maximum utilization of state aircraft,
motor vehicles, and employee time by agsuring that employees travel by the
most practical and economical mode of travel. The division shall consider the
number of employees making the trip to the same location, the most efficient
and economical means of travel considering time of employee, transportation
cost and subsistenice required, the urgency of the trip, and the nature and
purpose of the trip.

It is readily apparent from a review of the powers and duties of the Division of Motor
Pool, as set out in s, 287.16, F. S,, that the sole authority for the division to allocate and
charge fees to other state agencies is found in s, 287.16(4). Said authority is clearly
limited to the charging or fixing and the allocation of fees by the division to state agencies
to which aircraft or motor vehicles are furnished by the division and in no way pertains
to or authorizes the division to utilize for its operating expenses the discounts or
dividends paid to the state, notwithstanding the fact that said moneys are received by
the division. The operating expenses or administrative expenses of the division for fiscal
year 1976-1977 are provided for and are payable from Item 485, s. 1, Ch. 76-285, Laws of
Florida, or, if data processing services are involved, from Item 487, s. 1, Ch. 76-285. The
moneys in said items are appropriated from the Motor Vehicle Operating Trust Fund to
the Division of Motor Pool for fiscal year 1976-1977, to be expended accordingly, and are
in lieu of all moneys appropriated for said purposes in other statutory provisions. Section
1, Ch. 76-285.

Pursuant to the provisions of s. 287.16(9), F. S., quoted above, the division has the
responsibility of operating central facilities to determine the mode or method of
transportation to be used by state employees and scheduling and coordinating the use of
state-owned or leased passenger carrying vehicles, i.e, in connection with the use of state-
owned or leased motor vehicles, watercraft, or airplanes which are under the control and
supervision of the division. This authority clearly does not pertain to rental automobiles
owned or leased and under the control of private leasing or rental companies which are
leased by state employees for casual use. Section 287,15, F. S. The rental of cars from
established rental car firms (see s. 112.061(2)(h), F. S.) by authorized travelers is
generally governed by the provisions of s. 112.061, F. S. Said rentals are authorized by
the agency head of the particular state agency, s. 112.061(3), F. 8. (see also s.
112.061(2)(g), (7(c), and (8)(a)-(c), F. S.). It is clear that the division’s duty or authority
pursuant to s. 287.16(9), F. S., doe~ not relate to the appropriation of state moneys for
the operating expenses of state agencies, nor does it pertain to discounts or dividends
resulting from state contracts for services to be rendered by a private vendor or the
utilization or the appropriation of such discounts or dividends by any state agency. Thus,
5. 287.16(9) has no application to the subject matter of this inquiry or to revenues derived
from these private rental service vendors. Reference to s. 13, Ch, 76-285, Laws of Florida,
reflects a contrasting situation, in that therein the Legislature has specifically authorized
the Department of General Services, Division of Building Construction and Property
Management, to levy and assess an amount for the supervision of construction of fixed
capital outlay projects on which that division serves as the owner-representative on
behalf of the state, said amount to be transferred to the Architect’s Incidental Trust Fund
of said division from appropriate construction funds upon the award of construction
contracts.
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The Motor Vehicle Operating Trust Fund was apparently created by the Legislature,
see Items 338, 339, 340, and 341, s. 1, Ch. 7085, Laws of Florida, the 1970 General
Appropriations Act, and appropriations have since been made by the Legislature to the
Division of Motor Pool for its operating expenses in that act and subsequent General
Appropriations Acts, as well as from the General Revenue Fund. By way of comparison,
it is noted that the Legislature established the Bureau of Aircraft Trust Fund through
the enactment of s. 2, Ch. 72-207, Laws of Florida, s. 287.161(3), F. S., and these
provisions relate specifically to the disposition of fees collected for aircraft travel by
aircraft in the executive aircraft pool and deposited in that trust fund, requiring that any
excess of fees on deposit at the end of each fiscal year shall be transferred to the General
Revenue Fund unallocated. Item 341 in s. 1 of Ch. 70-95, Laws of Florida, transferred by
lump sum appropriation $150,000 from the General Revenue Fund to the Motor Vehicle
Operating Trust Fund, and a proviso appended thereto provided ~hat it was the intent of
the Legislature that the Bureau of Motor Vehicles and Watercr:ft be self-supporting to
the extent possible from trust funds generated through operation of motor vehicle pools
therein and that such trust funds be utilized prior to utilization of general revenue funds
for operations of the Bureau of Motor Pools or motor pools therein. No money may be
paid from the Motor Vehicle Ogerating.Trust Fund or from the State Treasury except as
appropriated and Srovided for by the annual General Appropriations Act or as otherwise
provided by law. Section 1{c), Art. VII, State Const,; s. 215.31, F. 5.

Section 215.31, F. 8, stipulates that any revenue, including, but not limited to, licenses,
{ees, imposts, or exactions, collected or received under the authority of state laws by any
state official or agency be promptly deposited in the State Treasury and credited to the
appropriate fund as provided by law, and ne money be paid from the State Treasury
except as appropriated and provided by the annual General Appropriations Act or as
otherwise provided by law. Other than the 1970 General Appropriations Act and
subsequent successive appropriations acts, there is no existent law or laws specifically
designating or providing for the Motor Vehicle Operating Trust Fund or segregating or
allocating any moneys received by the state for the gurposes of such fund; nor does there
exist any law governin% the receipt of moneys under the terms of the aforementioned
purchasing agreement for airport rental car services or the use or disposition of such
moneys, Cf s. 215.37(2), F. S. Therefore, any such receipts of money by the Division of
Motor Pool must be deposited in the State Treasury.

Section 215.32(1), F. g., requires all moneys received by the state to be deposited in the
State Treasury unless specifically provided otherwise by law and deposited in and
accounted for by the State Treasurer and the Department of Banking and Finance within
the four designated funds. I am unaware of any law specifically authorizing the moneys
received by the state as dividends under the annual airport rental car services contract
to be deposited in any account or financial institution outside of the State Treaswry. Cf
s. 240.095, F. S, relating to the deposit outside of the State Treasury of certain funds
received by institutions or aéencies in the State University System. Of the four funds
denominated in s, 215.32, F. S,, only the General Revenue Fund and the trust funds are
relevant to or necessary to be considered by or for the purposes of this opinion. The
source and use of the General Revenue Fund “consist of all moneys received by the state
from every source whatsoever, except as provided (for the Trust Funds and the Working
Capital Fund)” and such moneys are required to be expended pursuant to General
Revenue Fund Appropriations Acts. Section 215.32(2)(a). The source and use of the trust
funds “consist of moneys received by the state which under law or under trust agreement
are segregated for a purpose authorized by law,” and the state agency receiving or
collecting such moneys is responsible for their proper expenditure as provided by law.
Section 215.32(2)(b)1, Section 215,32(2)(b)3. operates to appropriate all such moneys for
the purpose for which they were received, to be expended in accordance with the law or
trust agreement under which they were received, subject to other applicable laws
relating to the deposit or expenditure of moneys in the State Treasury.

With respect to the dividend moneys which are the subject of this opinion, I am aware
of no statutory authority to segregate said moneys for any purpose, and there is no
extant trust agreement segregating such moneys for a purpose authorized by law or for
any specific use or purpose authorized by law. Insofar as the Division of Motor Pool is
cor .erned, part IT of Ch. 287, F. S, does not expressly or by necessary implication
authorize said division to use the dividend moneys for its operating expenses, does not
prescribe any purposes for which such moneys are to be expended, and does not
authorize or require such moneys to be deposited in the Motor Vehicle Operating Trust
Fund or to be credited to that fund by the State Treasurer or Department of Banking
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and Finance. A review of zg, 215.37(2) and 287.161(8), F, S., and s. 18, Ch. 76-285, Laws
of Florida, is illustrative of specific authority to that effect having been vested in state
agencies by the Legislature, The Legislature has been and is appropriating money for the
division’s operating expenses from the Motor Vehicle Operating Trust Fund in the
annual General Appropriations Act, thus no trust agreement under s. 215.32(2)()1., F. S.,
is controlling the expenditure of the moneys in the trust fund, and s. 215.32(2)(b)3., F. S.,
does not operate to appropriate such moneys in such trust fund for any specific use or
purpose for which received or any purpose authorized by law, Furthermore, part II of
Ch. 287 and the prescribed duties and responsibilities of the division, especially s.
287.16(4) and (9), upon which the division relies in its inguiry, do not relate to car rental
services to state agencies and employees or to the rental of such cars by authorized state
travelers of the various state agencies. As has been previously stated, these activities
must be authorized by the various agency heads and paid for by the various state
agencies out of expense a%propriations of the %articular affected agency and are not
authorized or paid for by the Division of Motor Pool.

077-84—Aungust 22, 1977
UNIFORM TRAFFIC CONTROL LAW

MUNICIPALITY MAY NOT REGULATE MOPED DRIVERS WHO ARE
REGULATED BY UNIFORM STATE LAW

To; J, T. Frankenberger, City Attorney, Hollywood
Prepared by: David J. Baron, Assistant Attorney General
QUESTION:

Is the City of Hollywood authorized by law to regulate the operation of
motor-propelled bicycles or “mopeds” by requiring that “moped”
operators and riders wear J)rotective headgear and eye-protective
devices, while operating or riding such motor-propelled bicycles within
the city limits, which would otherwise be required for aperators and
riders of motorcycles?

SUMMARY:

The Uniform Traffic Control Law expressly provides for uniform traffic
laws and {raffic ordinances throughout the state and in all its
municipalities and prohibits the enactment or enforcement of any traffic
ordinances in conflict therewith; the regulation of the operation of
motor-propelled bicycles or “mopeds” upon the roadways of
municipalities, the manner and places of their operation, equipment
required thereon, and egquipment, if any, for the operators or riders
thereof is governed by s. 316.111, F, S., as amended, and other related
statutes. Chapter 316, F. S., as amended, effectively preempts to the state
the regulation of motor-propelled bicycles or “mopeds.” Therefore,
municipalities are not authorized by law to require that motor-propelled
bicycles or moped operators and riders wear protective headgear and
eye-protective devices, while operating or riding such bicycle/mopeds
within the city limits, which would otherwise be required by law for
motorcycle operators and riders.

Your question is answered in the negative.
Chapter 318, F. 8., is entitled “State Uniform Traffic Control” and its stated purpose is
provided in s. 316.002, F. S, as follows:

It is the legislative intent in the adoption of this chapter to make uniform traffic

laws to apply throughout the state and its several counties and uniform traffic
ordinances to apply in all municipalities. The legislature recognizes that there
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are conditions which require municipalities to pass certain other traffic
ordinances in regulation of municipal traffic that are not required to regulate
the movement of traffic outside such municipalities. Section 316.008, F. S.,
enumerates the areas within which municipalities may control certain traffic
movement or parking in their respective jurisdictions. This section shall be
supplemental to the other laws or ordinances of this chapter and not in conflict
therewith, It is unlawful for any local authority fo pass or attempt to enforce
any ordinance in conflict with the provisions of this chapter. (Emphasis
supplied.)

Section 316.008, F. S., provides in pertinent part as follows:

(1) The provisions of this chapter shall not be deemed to prevent local
authoritiss, with respect to streets and highways under their jurisdiction and
within the reasonable exercise of the police power, from:

* * * * *

(h) Regulating the operation of bicycles,

Section 316.003(2), F. S., defines “bicycle” to include a “moped” propelled by a pedal-
activated helper motor with a maximum rating of 1 ¥ brake horsepower. No provision
of s. 316,008, F. S, empowers municipalities to require any equipment on motor-
propelled bicycles or "mopeds” (cf ss. 316.243-316.249, F. S., with respect to motorcycles
and motor-driven cycles) or any protective equipment or devices for the operators or
riders of bicycles/mopeds (¢f. s. 316.287, F. 8., for motorcycle operators or riders). Section
316.111, F. S., does require certain lighting and reflector equipment on bicycles after
sundown and generally prescribes regulations for the manner of operating or riding upon
bicycles and the places bicycles may be operated.

The answer to your question depends on what the Legislature meant by allowing
municipalities to regulate the operation of bicycles. Section 316.111(8), F. S., provides
that the provisions of s. 316.111, F. S., governing bicycle regulations shall not apply upon
a street set aside as a play street as authorized by Ch. 316, F. S., or as designated by
municipal authority. Also see s. 316.008(1)(p) authorizing municipalities to designate and
regulate traffic on play streets. In all other respects the operation of motor-propelled
bicycles or “mopeds” upon the roadways or streets of municipalities, the manner of their
operation, the equipment required thereon, and any equipment for the operators and
riders thereof is governed and regulated by s. 316.111, F. S,, (1976 Supp.), and related
statutes such as Chs, 320, 322, and 324, F. S.

As the purpose section provides above and as the title of the chapter indicates, the
intent of the Legislature is to have uniform traffic laws and ordinances applicable
throughout the state and in all municipalities. While that section provides that
municipalities “may control certain traffic movement or parking in their respective
jurisdictions,” the purpose section makes clear that any such ordinance-making authority
is “supplemental to the other laws or ordinances of this chapter and not in conflict
therewith.” That section further clarifies the purpose of the Florida Uniform Traffic
Control Law by declaring action by a local authority to pass or enforce any ordinance in
conflict with the provisions of Ch. 316, F, S, to be unlawful,

The Legislature defines a moped as a bicycle in s. 316.003, F. S, and changed the
definition of “bicycle,” “motorcycle,” and “motor-driven cycles” and excludes motor-
propelled bicycles or “mopeds” from the definition of “motor vehicle,” “motor-driven
cvcles,” and “vehicle” by Ch. 76-286, Laws of Florida, as reference to the title thereof
clearly discloses, and provides regulations for such motor-propelled bicycles or “mopeds”
in s. 316.111, F, S. In the latter section the Legislature provided special regulations in
subsections (14) and (15) applicable only to the operation of bicycle/mopeds, More
importantly, the Legislature did not prescribe in these special regulations for moped
operators the requirements imposed or: motorcycle riders by s. 816.287, F, S., which
include the wearing of protective headgear and eyegear. Effectively, by reclassifying
mopeds from motorcycles or motor-driven cycles to bicycles, the Legislature has said that
the uniform law throughout the state is that moped operators shall not be subject to the
requirements placed on motorcycle operators and riders of wearing protective headgear
and eyegear and, in fact, shall be treated as bicycle operators except for the requirements
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of s. 316.111(14) and (15), which are special regulations or exceptions operating uniformly
throughout the state and in all municipalities.

Further evidence that the intent of the Legislature in enacting Ch. 316, F. 8., was to
provide uniform traffic laws and traffic ordinances is found in s. 316.007, which provides
in pertinent part as follows:

The provisions of this chapter shall be applicable and uniform throughout the
state and in all political subdivisions and municipalities therein, and no local
authority shall enact or enforce any ordinances on a matter covered by this
chapter unless expressly authorized . . . . (Emphasis supplied.)

On consideration of the foregoing it is clear that the Legislature intended, by its
comprehensive action in enacting Ch. 76-286, Laws of Florida, classifying motor-propelled
bicycles or “mopeds” as bicycles and determining how they were to be regulated on a
uniform state-wide basis, to require that moped operators or riders be treated as bicycle
operators or riders uniformly throughout the state and in all the municipalities therein.
The Legislature by enactment of Ch. 316, as amended aforesaid, and by making it
unlawful to enact, and prohibiting the enactment or enforcement of, any traffic
ordinances in conflict therewith has effectively preempted the regulation of
bicycles/mopeds to the state. Furthermore, because moped operators had, prior to such
action, been required to wear the same protective devices as other motoreycle riders
according to the Department of Highway Safety and Motor Vehicles, the reclassifying of
mopeds as bicycles clearly demonstrates that the Legislature intended that moped riders
be relieved of the requirements of wearing such protective devices throughout the state.

Locking beyond the express purpose and intent found in the language of the statute,
it is clear from the legislative history that the Legislature intended that the law treating
bicycle/mopeds as bicycles be applied uniformly throughout the state and in all
municipalities in the state, and that the Legislature in enacting Ch. 76-286, supra, has
demonstrated its intent to free moped operators from the requirements imposed on
motorcycle operators and riders of wearing protective headgear and eyegear throughout
the state and all municipalities therein.

Chapter 71-135 creating Ch. 316, F, S., expressed the clear legislative purpose of its
enactment in pertinent part as follows:

. . . WHEREAS, the traffic in the remaining incorporated municipalities not
controlled by chapter 186 is controlled by a hodgepodge of ordinances which
vary as to the language and penalty, and . . . WHEREAS, from the standpoint
of the public, observance of traffic rules is largely conditioned on the
clarity . . . and uniformity of the regulations, and ... WHEREAS,
nonuniform laws and ordinances are a source of inconvenience and hazard to
the motorist and pedestrian alike, and contribute to accidents, traffic snarls, and
congestion, increase the administrative and enforcement burdens of
governmental agencies, and raise serious barriers to interstate and intrastate
travel and commerce, and . . . WHEREAS, the following proposed chapter
316, Florida Statutes, is a consolidation of the existing state traffic

laws . . . the traffic ordinances contained in chapter 186, Florida
Statutes, . . . into one workable uniform law throughout the state and all its
municipalities . . .

It is just such a situation as the one in question, in which a municipality seeks to
impose requirements on bicycle/moped riders that are inconsistent with the rest of the
state, that the Legislature sought to avoid by passing the Uniform Traffic Control Law.
Consider, for example, the plight of the moped rider who begins to travel from his home
outside the city limits, enters Hollywood where he would be required to put on protective
headgear and eye-protective devices, and then travels to Ft. Lauderdale which has
additionally required him to wear other protective ear, nose, and throat or other
protective devices. Such “serious barriers to interstate and intrastate travel” are to be
avoided under the Florida Uniform Traffic Control Law, as amended.

Furthermore, in the 1977 legislative session, the Legislature considered requiring
protective headgear and eye-protective devices for moped operators and riders but did
not do so. Such action or nonaction demonstrates both that the Legislature did not want
to impose such protective gear or device requirements on moped operators and riders

181

e g e o

e e i bt e s e



I
p I
>
; f ,
¥
P ;
\




077-85 ANNUAL REPORT OF THE ATTORNEY GENERAL

and that it was the legislative body who possessed the power to make this decision rather
than a municipality.

077-85—August 22, 1977
TRUSTS

STATE ATTORNEY—NO DUTY TO REPRESENT BENEFICIARIES
OF CHARITABLE TRUST

To; Richard E. Gerstein, State Attorney, Miami
Prepared by: David J. Baron, Assistant Attorney General
QUESTION:

When s. 737.251, F. S. 1973, provided that in charitable trust
proceedings the state atiorney shall represent unknown or
unascertainable beneficiaries of said trust and when said section has been
regealed by s. 8, Ch. 74-106, Laws of Florida, does the state attorney have
a duty to represent any other group, institution, agency, or entity in a
charitable trust proceeding?

SUMMARY:

The charitable trusts statute (part V of Ch. 737, F. 8.) does not impose
any duty on the several state attorneys to represent any unknown or
unascertainable beneficiaries of any charitable trusts or any other
charitable trust beneficiary or cther individual, institution, or entity in
any charitable trust or in any charitable trust proceeding. However, the
charitable trusts statute impliedly authorizes the state attorneys to take
any action reasonably contemplated by the statute to inform or suggest
to the court and participate in charitable trust proceedings to the extent
contemplated by the statute in order to effectuate the purposes of the
charitable trusts statute and serve the purposes of a charitable trust and
to protect the charitable cestui que trust and the state’s general interest
in public charities and charitable trusts and the application of the trust
asselts to the charitable purposes for which placed in the trust by the
settlor.

Your question is answered in the negative.

Former s. 737.251, F. S. 1973, in pertinent part provided that “[iln all proceedings
under this chapter involving charitable trusts with unknown or unascertainable
beneficiaries, the state attorney for the judicial circuit having original jurisdiction of said
trust shall be deemed to be the representative of such beneficiaries for all the purposes
of this chapter.” This provision was repealed by s. 3 of Ch. 74-106, Laws of Florida, and
no other similar provision with respect to the state attorney's duty in relationship thereto
is contained in the existing law, part V of Ch. 737, F. S

Part V of Ch. 737, F. S, g:verns the administration of charitable trusts and trust
proceedings incidental thereto. Section 737.505 provides that the trustee of a private
foundation trust or a split interest trust, if it is determined by the trustee that the trust
instrument contains provisions concerning the power to make distributions that are more
restrictive than s. 737.504(2), or if the trust contains other powers inconsistent with s.
737.604(3), shall notify the state attorney when the trust becomes subject to part V of Ch.
737. Section 737.504 does not apply to any trust for which such notice has been given to
the state attorney unless such trust is amended to comply with the terms of part V of
Ch. 7837, (See ss. 737.506 and 737.507.)

Section 737.506(2), F. S., provides that, in those cases of charitable trusts that are not
subject to or governed by subsection (1) of s. 737.506, F. S,, providing for the amendment
of certain specified trust instruments by the trustee with the consent of designated
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beneficiary organizations, the trustee may amend the trust instrument to comply with s.
737.504(2), F. 8., with the consent of the state attorney.

Section 737.507, F. S., provides in pertinent part that a court may relieve a trustee
from any restrictions on his powers and duties placed upon him by the governing
instrument or applicable law for cause shown and upon complaint of, among others, the
state attorney.

Section 737.508(4)(b), F. S., requires that copies of certain written releases of power to
select charitable donees operating to reduce the classes of permissible charitable
organizations in whose favor the power is exercisable be delivered to the state attorney.
(A release of power to select charitable donees may not be made by the trustee where
the creating trust instrument provides otherwise.)

Section 737.509, F. 8., provides that a trustee of a trust for the benefit of a public
charitable organization, with the consent of that organizaticn, may bring the trust under
s, 737.508(5), F. S, relating to releases specifying a public charitable organization as the
beneficiary of the trust and the operation of the trust exclusively for the benefit of the
specified organization, by filing with the state atiorney an election, accompanied by proof
of the required consent of the affected charitable organization. Thereafter the trust is
subject to ss. 737.508(5) and 737.510, F 8., relating to supervision of the trust
administration by the specified public charitable organization.

None of the aforecited sections of the governing statute impose any duty on the state
attorney to represent any unknown or unascertainable beneficiaries of any charitable
trust in any charitable trust proceeding or any other trust beneficiary or other individual,
institution, or entity. With the exception of s. 737.507, F. 8., authorizing the state
attorney (among others) to file a complaint with the court for the relief of a trustee from
restrictions on the trustee’s Fowers and duties placed upon the trustee by the governing
trust instrument or applicable law for cause shown, the governing statutes do not in any
way operate to make the state a formal or indispensable party to a charitable trust
administration or trust proceeding. It may well be that due to the bad faith neglect or
refusal of the trustee to make such complaint to the court, or the legal inability or failure
or bad faith refusal of an affected beneficiary to file such ¢complaint with the court, in
order to bring the matter before the court and activate its equitable power to relieve the
trustee from such restrictions in and for the beneficial interest of the charitable cestui
que trust, the state, in that sense and for that particular purpose, becomes a party to the
trust proceeding on the relation of the state attorney in order to protect the state’s
interest in public charities and charitable trusts and to insure the application of the
assets and moneys of the trusts to the charitable purposes for which they were placed in
the trust. Cf, Jordan v. Landis, 175 So. 241, 244 (Fla. 1937); Bradshaw v. American
Advent Christian Home and Orphanage, 199 So. 329, 332 (Fla. 1940); and see
Hillsborough County Tuberculosis and Health Association v. Florida Tuberculosis and
Health Association, 196 So0.2d 203 (2 D.C.A. Fla, 1967), holding that nonprofit
organizations chartered for charitable purposes are peculiarly within the inherent,
original jurisdiction of courts of equity. However, s. 27.02, F. 8,, pertaining to the duties
of the state attorney before the courts, does not in terms impose any such duty upon the
state attorney or make the state attorney a party to any such trust proceedings or any
other action or proceeding in the courts, including actions or proceedings for declaratory
relief pursuant to ss. 86.021, 86.041, and 86.091, F. S.

Since s. 787.507, F. S., operates to authorize the state attorney to file a complaint with
the court to relieve the trustee from any restrictions on the trustee’s powers and duties
contained in the trust instrument or provided by applicable law for good cause shown
(presumably, circumstances inimical to the charitable cestui que trust’and the purposes
of the trust), and ss. 737.505, 737.506, 737.508, and 737.509, F. S., respectively, provide
for or require certain notifications to or the consent of or the delivery of copies of releases
to or the filing of certain elections and proofs with the state attorney, as hereinbefore
recited, there is an implied if not express authorization for the state attorney to take any
action reasonably contemplated by the statute or tc inform or to suggest to the court and
participate in the proceadings to the extent contemplated by the charitable trusts statute,
In order to accomplish and carry out the powers and duties and functions granted to or
Imposged upon the state attorney by the statute. Basic rules of statutory construction
require the assumption that the Legislature intended to empower the state attorney to
take such action on the prescribed matters as in the exercise of his sound judgment the
circumstances within his knowledge dictate is necessary to effectuate the purposes of
part V of Ch. 737, F. S, ard to serve the purposes of the charitable trust and protect the
charitable cestui que trust and the state’s interests in such charitable trusts and the
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application of the trust assets to the charitable purpose for which they were placed in
trust by the trust setilor. It is settled in this state that if a statute imposes a duty upon
a public officer to accomplish a stated governmental purpose, it also confers by
implication every particular power necessary or proper for complete exercise or
performance of the duty that is not in violation of law or public policy. /n re Advisory
Opinion to the Governor, 60 So.2d 285 (Fla. 1952); State v. Mitchell, 188 So.2d 684 (4
D.C.A. Fla.. 19686), decision adopted by the Supreme Court as its ruling and certiorari
discharged, Martin v. State, 192 §0.2d 281 (Fla. 1966). The ratio decidendi of such cases
applies equally well to state attorneys and their aforementioned authority, duty, and
finction granted to or imposed upon them under part V of Ch. 737 in order to effectuate
the purposes thereof. See Peters v. Hansen, 157 So.2d 103 (2 D.C.A. Fla., 1968); and ¢f.
AGO 071-399, regarding former part II of Ch. 691, F. S., now part V of Ch. 737, wherein
I stated that if notice under former s. 691.15 (now s. 737.505) is given to the state attorney
because the trust instrument required the trustee to perform acts prohibited under s.
4942 of the Internal Revenue Code in the case of a trust which is not subject to s.
691.16(1) (now s. 737.506(1)) the trust instrument and the consent of the state attorney
thereto as provided for in present s. 737.506(2) might be accomplished by the submission
of duplicate copies of the trust instrument and the proposed amendments thereto to the
state attorney within a reasonable time for affirmative or negative endorsement by the
state attorney. I further held that in case a notice was given to the state attorney
pursuant to s. 691.15 (now s. 737.505) because the trust instrument required the trustee
to perform acts prohibited under s. 4941, s. 4943, 5. 4944, or s. 4945, of the Internal
Revenue Code (see s. 737.504[3]), the trust might be amended only by petitioning the
court for reformation.

While the state attorney is given authority in charitable trust proceedings to carry out
all sction reasonably contemplated by the charitable trusts statute, in any such action on
the part of the state attorney he would presumably be representing the state or the
general interest of the state in public charities and charitable trusts or the indigent
beneficiaries of the charitable trust as a general indefinable class of the public or charges

upon the public. Such implied or express duties placed on the state attorney by virtue of

part V of Ch. 737, F. 8., do not require the state attorney to represent any particular
trust beneficiary or any other individual, institution, or entity in charitable trust
proceedings.

077-86—August 23, 1977
WITNESS

COUNTY MEDICAL EXAMINER APPEARING BEFORE GRAND
JURY—STATE LIABLE FOR EXPERT WITNESS FEES

To: Warren O. Tiller, Volusia County Attorney, DeLand
Prepared by: Joslyn Wilson, Assistant Attoriey General
QUESTION:

Should the county pay its medical examiner, who is a salaried
employee of the county, an expert witness fee in connection with
testimony before the grand jury concerning an investigation of the state
attorney?

SUMMARY:

A county is not liable for expert witness fees to its medical examiner
for testimony given under subpoena before a grand jury in the capacity
of an expert or skilled witness. A county medical examiner who appears
and testifies before a grand jury as an expert or skilled witness under
process of court is eniitled to payment of expert witness fees as provided
in s, 90.231, F. S. Section 406.09, F. S., which provides for the payment of
expert witness fees to medical examiners testifying in civil actions or at
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a coroner’s inquest as provided in s. 90.231, does not impliedly modify,
limit or restrict the terms of s. 90.231 or its application to a medical
examiner testifying before a grand jury under process of the court. Such
expert witness fers are to be paid in the manner and in the amount
prescribed by s. 90.231 and paid or disbursed as provided for in ss. 40.29-
40.35, F. 8. The state, having in legal effect commanded the witness to
?ppear and testify before the grand jury, is liable for such expert witness
ees.

Your question, as stated, is answered in the negative.

According to your letter of inquiry and supplemental letter, the county has received a
statement for expert witness fees from its medical examiner for testimony before the
grand jury. The medical examiner had been subpoenaed to appear before the grand jury
in connection with an investigation concerning a murder charge and testified as an expert
witness as to the cause of death of a deceased person or victim of criminal action. You
express the view that s. 406.09, F. 5., entitling the medical examiner to witness fees as
provided in s. 90.231 when giving testimony in a civil action or at a coroner’s inquest,
operates to prohibit the county from paying expert witness fees to its medical examiner
for expert testimony in ar:* other judicial tribunal. You suggest that s. 406.09 and its
alleged implied prohibition prevail over the provisions of s, 90.231(2), F. S., requiring the
payment of expert witness fees of at least $10 per hour to any expert or skilled witness
subpoenaed to testify in such capacity before a grand jury. Your supplemental letter
makes it evident that the medical examiner was subpoenaed to testify before the grand
jury in the capacity of an expert or skilled witness.

Section 406.07, F. S., provides:

District medical examiners and associate medical examiners shall be entitled to
compensation and such reasonable salary and fees as are established by the
boards of county commissioners in the respective districts.

The fees, salaries, and expenses of the medical examiner may be paid from any county
funds under the control of the board of county cornmissioners, but payment for services
to the medical examiner may be made by the state either in part or on a matching basis,
Section 406.08, F. S. See also s. 925.09, F. S., which states that physicians performing
certain autopsies upon order of the state attorneys are to be paid reasonable fees for such
services from the county fine and forfeiture fund upon the approval of the county
commission and the state attorney. Section 406.11(1), F. S., authorizes the state attorney
te request autopsies to be performed by the medical examiner,

Section 905.185, F. S., provides that, when required by the grand jury, the state
attorney shall issue process to secure the attendance of witnesses. See also State v.
Mitchell, 188 So.2d 684, 687-688 (4 D.C.A. Fla., 1966), cert. discharged, 192 So.2d 281 (Fla.
1966), as to the common law rule and the implied constitutional and statutory authority
and duty of the courts and the state attorney with respect to the issuance and service of
witness subpoenas to secure witnesses to testify before the grand jury. The machinery
for obtaining state funds for paying witnesses appearing before the grand jury and the
manner of payment of such witnesses is provided for by ss. 40.29-40.35, F. S.

Section 90.231, F. S., which provides generally for “expert witness fees,” states:

(1) The term “expert witness” as used herein shall apply to any witness who
offers himself in the trial of any civil action as an expert witness or who is
subpoenaed to testify in such capacity before a state attorneyin the investigation
of a criminal matter, or before a grand jury, and who is permitted by the court
to qualify and testify as such, upon any matter pending before any court.

(2) Any expert or skilled witness who shall have testified in any cause shall
be allowed a witness fee including the cost of any exhibits used by such witness
in the amount of $10 per hour or such amount as the trial judge may deem
reasonable, and the same shall be taxed as costs. (Emphasis supplied.)

The transfer of s, 90.231, F. S., to s. 92.231, F. 8, by s. 3, Ch. 76-237, Laws of Florida,
as been postponed by Ch. 77-77, Laws of Florida, until July 1, 1978.]
Statutes which relate to the same subject without positive inconsistency or repugnancy
should be construed together with and in harmony with any other statute relating to the
same subject or having the same purpose, even though not enacted at the same time.
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Mann v. Goodyear Tire and Rubber Co., 300 So.2d 666 (Fla. 1974); Garner v, Ward, 251
S0.2d 252 (Fla. 1971). Therefore, ss. 406.07, 406.08, and 925.09, F. S,, construed in proper
context, provide for the compensation to a medical examiner for performing
examinations, autopsies, and other clinical or laboratory investigations and services in
connection with a determination as to the cause of death in the circumstances prescribed
in ss. 405.11 and 925.09, F. S. Sections 406.07, 406.08, and 925.09, F. S., do not, however,
encompass witness fees, expert or otherwise, for medical examiners. Therefore, these
sections do not expressly or by necessary implication authorize or require the county to
pay ié:s_ medical examiner expert witness fees from county funds for testifying before a
grand jury.

Secti]on 406.09, F. S., provides for the payment of expert witness fees to medical
examiners testifying in civil actions or at a coroner’s inquest as provided in s. 90.231,
F. S. The adverb “as” in this context means “in the same manner, in the manner in
which” prescribed by s. 90.231, Black’s Law Dictionary 145 (4th rev’'d ed.); Van Pelt v.
Hilliard, 78 So. 693, 697 (Fla. 1918); and see Terry v. Ferreria, 51 S0.2d 426 (Fla. 1951),

defining the phrase *in the same manner” to mean one of procedure, not of restriction,
g b

or limitation, and to mean by similar proceedings to the extent that such proceedings are
applicable.

Section 406.09, F. S,, is not cast in restrictive or prohibitory terms and does not appear
to require, as the county contends, any construction which prohibits the payment of
expert witness fees (authorized or required by other statutes) except in those instances
specifically prescribed in s. 406.09. Furthermore, the language of s. 406.09 does not in
terms appear to effect an implied rapeal, modification, or limitation on s. 90,231, F. S., as
that section relates to grand jury investigations or to a medical examiner testifying as an
expert witness before a grand jury under process of the court. In fact, s, 406.09 does not
relate to the payment of expert witness fees for testifying before the grand jury or
otherwise deal with the same subject as s. 90.231. The two statutes thus are not positively
repugnant and, accordingly, the rules applicable to implied repeal, modification, or
limitation do not apply to or control the instant questicn. .

Before the court may declare that one statute amends or repeals another by
implication it must appear that the statute later in point of time was intended
as a revision of the subject matter of the former, or that there ig such a positive
and irreconrilable repugnancy hetween the law as te indicate clearly that the
later statu!s vas intended to prescribe the only rule which should goverii the
case provided for, and that there is no field in which the provisions of the
statute first in time can operate lawfully without conflict. [Miami Water Works
Local No. 654 v. City of Miami, 26 So0.2d 194, 196 (Fla. 1946).]

Accord: Sweet v. Josephson, 173 So0.2d 444 (Fla, 1965); Scott v. Stone, 176 So. 852 (Fla.
1937). Section 406.09 simply bestows entitlement to the same expert witness fees payable
for testifying before a grand jury to a medical examiner who testifies at a coroner’s
inquest or in a civil action. Such fees are payable in the manner and amount prescribed
by s. 90.231, rather than under such statutes as ss. 936,11 and 936.17, F. S., which
provide for medical testimony at coroner’s inquests and post mortem examinations and
compensation therefor from the county fine and forfeiture fund. While the county is
liable for expert witness fees for its medical examiner’s testimony at a coroner’s inquest
at the prescribed $10 flat rate under s. 936.17, s. 406.09 operates to require that such
expert witness fees be paid at the prescribed rate or amount provided for by s. 90.231.
gection 406.09, F. S,, also authorizes the same fees in the amount and manner as
provided in s. 90.231, F. S, for expert testimony in civil actions. These fees, however, are
payable by the party to the civil action who calls the expert witness and are ultimately
taxed as costs by the court in favor of the prevailing party and against the losing party.
Moreover, s. 406.09 has nothing to do with the costs, mileage, transportation, or witness
fees and expenses for which the state is liable in proceedings before the grand jury or
the process of the court for witnesses before the grand jury. Section 90.231 provides the
only legal authorization or requirement under which a physician, including a medical
examiner, is to be paid expert witness fees when subpoenaed to testify as an expert or
skil'ed witness before a grand jury. With respect to the instant inquiry, the legal effect
is tiat the state has commanded the witness to appear and testify before the grand jury;
the state, therefore, is liahle for the costs and witness fees incurred under the process of
its court as is provided by law. Cf AGO’s 058-313 and 074-301. The county is not involved;
thus, ss. 406,07, 406.08, 406.09, and 925.09, F. S., are not applicable to such cases where
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a grand jury subpoenas a witness to appear before it and give evidence. Moreover, the
foreg%igg;fatutory sections do not appear to operate as a modification of or limitation
on s, 90.231.

Accordingly, I am of the opinion that, in the absence of a judicial determination to the
contrary, a county medical examiner who appears and testifies before a grand jury as an
expert or skilled witness under process of the court is entitled to payment of expert
witness fees as provided in s. 90.231, F. S. Moreover, it is the state, not the county, who
is liable for such fees, and payment is to be made as provided for in ss. 40.29-40.35, F. S.

077-87—August 23, 1977
ELECTIONS

SUCCESSFUL CANDIDATE MAY NOT USE PUBLIC FUNDS
TO DEFEND CONTESTED ELECTION RESULT

To: Willie Mae Jones, Gilchrist County Superuvisor of Elections, Trenton
Prepared by: Patricia R. Gleason, Assistant Attorney General
QUESTION:

May county funds or funds available in the ofiice budget of the
supervisor of elections be expended to provide a defense for a supervisor
of elections who has been made a party defendant in an election contest
in his or her individual capacity as the successful candidate or nominee
and where the county canvassing board of which such supervisor is a
member is a party defendant as required by s. 102.161, F. S.?

SUMMARY:

Neither county funds nor funds available in -the office budget of the
supervisor of elections may be expended to defend a supervisor of
elections who has been made a party defendant as the successful
candidate or nominee in an election contest instituted pursuant to s.
102.161, F. S. Such litigation is perronal to the candidates involved and,
therefore, the county has no interest in expending funds to defend the
supervisor in such proceedings.

According to your letter, you were made a party defendant in an election contest
proceeding instituted pursuant to's. 102.161, F. S, That section provides in pertinent part:

The certification of election or nomination of any person to office may be
contested in the circuit court . . . by any unsuccessful candidate for such
office. . . . The successful candidate and the canvassing board or election board
shall be the proper party defendants. (Emphasis supplied.)

An examination of the complaint filed by the unsuccessful candidate for nomination to
the office of supervisor of elections, a copy of which you have attached to your letter,
reveals that you were made a party defendant in your individual capacity as the
successful candidate for nomination to the office of supervisor of elections and that the
county canvassing board was also made a party defendant as required by the terms of s.
102,161, F, S,, above quoted. The complaint further reveals that no charges are made
against or relief sought from the defendant canvassing board with respect to any act on
the part of such board in carrying out its statutorily assigned duties and functions. (See
ss. 101.68, 102.141, 102,151, and 102,166, F. S,, s to the duties and functions of the
county canvassing board.) To the contrary, the complaint alleges that the supervisor of
elections unlawfully solicited the casting of absentee ballots. Thus, the complaint prays
that “the returns from the absentee ballots in said election be rejected” and that the
unsuccessful candidate be “declared the rightful winner of said election.”
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The foregoing analysis of the allegations contained in the complaint makes clear that
the action is simply an election contest predicated upon the validity of certain absentee
votes and challenging the right of the successful candidate or nominee to hold the office
to which she was elected. The question of whether or not public funds maﬁ properly be
expended to provide a legal defense for the successful candidate in such an election
contest proceeding has been receuntly considered by the court in Markham v, State By
and Through the Departmen: of Revenue, 298 S0.2d 210 (1 D.C.A. Fla.,, 1974). The
Markham case involved an election contest challenging the action of the Broward County
Canvassing Board in canvassing and counting certain absentee ballots. The unsuccessful
candidate for the office of Broward County Tax Assessor sued both the successful
candidate in his individual capacity and the county canvassing board. The question under
consideration by the court was whether or not the successful candidate for the office of
tax assessor could use funds available in his office budget for legal expenses to pay
attorneys he had retained to defend him: in the election contest. In ruling that such an
expenditure would be improper, the court held:

The suit giving rise to the incurring of the attorney’s fees was not against the
[tax assessor] in his official capacity nor did it arise from a discharge of his
official duties nor serve a public purpose. The suit was a pure and simple
election contest relating to the validity of certain absentee votes. The
questioned absentee votes were sufficient in number to affect the result of the
election. Under the law of Florida as announced in cases too numerous to cite,
had the contestant been successful in his attack upon the votes the appellant
would have ceased to be tax assessor and his opponent would have taken office.
The office, functions and duties of tax assessor would not have been in any
manner altered. There would simi)]y have been another man filling the position.
The legal battle between the political contestants was purely personal. Each
wanted to be tax assessor of Broward County and the challenged absentee votes
furnished the key to the door. [298 So0.2d at 212.]

Accord: Peck v. Spencer, 7 So. 642, 644 (Fla, 1890) (town council was without authority
to authorize the acting mayor to defend at the town’s expense a suit which had been filed
against the acting mayor by a defeated candidate to test the validity of the town election);
Williams v. City of Miami, 42 So.2d 582 (Fla. 1949) (city had no interest in defending a
suit arising out of a recall election); AGO’s 071-185 and G71-276.

Applying the foregoing cases and Attorney General Opinions to your inquiry, it is my
opinion that the expenditure of public funds, either from your office income or budgeted
funds or county funds, to defend you in your capacity as the successful candidate or
nominee in an election contest proceeding brought pursuant to s, 102.161, F. S., would be
improper. To the extent that the lawsuit represents a *“legal battle” between an
unsuccessful and a successful candidate or nominee to determine who is antitled to the
office of supervisor of elections, it would appear that the outcome of such litigation is
dependent upon the validity of the absentee ballots cast and is, therefore, personal to the
candidates involved. Furthermore, no additional factors which would indicate sufficient
public interest in the outcome of the election contest are made apparent from the face of
the complaint. Compare Estes v. City of North Miami Beach, 227 So.2d 33, 34 (Fla. 1969),
wherein the Supreme Court found that it was not an abuse of discretion for the city
council to engage special counsel to defend a law suit filed against four of the seven
members of the city council and the city attorney by a defeated candidate for city
councilman. The court held that the challenged appropriation of municipal funds to pay
such special counsel must be considered in light of the following facts: a majority of the
city council were defendants in the law suit; the plaintiff sought a judicial construction
of the provisions of the municipal election code and an injunction against the defendants
restraining them from performing all their official duties on behalf of the municipality
other than legislative action. See also Miller v. Carbonelli, 80 So.2d 909 (Fla. 1955),
holding that the town council was authorized to engage an attorney to defend the mayor
in a quo warranto proceeding brought by one councilman against the new mayor elected
by the council from their own number challenging both the right of the newly elected
mayor to assume office and the action of the council electing him where “the issue not
only immediately and directly affected the proper governance and administration of
village affairs but the official action of the councilmen as electors was challenged.”

The fact that the supervisor of elections is a member of the county canvassing board
does not alter the conclusion set forth above. Section 102.161, supra, requires that the
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canvassing board be made a party defendant, as an entity, to an election contest
proceeding brought pursuant to that section. The members of such canvassing board,
therefore, are only nominal defendants who are required to be joined by statute. [It
should be noted that the Legislature has recently amended s. 102.141, F. S,, to provide
for the replacement of a member of the county canvassing board if such member is
unable to serve or “is a candidate who has opposition in the election being canvassed or
is an active participant in the campaign or candidacy of any candidate who has
opposition in the election being canvassed . .. .” Section 26 of Ch. 77-175, Laws of
Florida, effective January 1, 1978. With specific regard to the supervisor of elections, s.
26 of Ch. 77-175 provides that if the supervisor of elections is unable to serve or is
disqualified pursuant to the section, then the chairman ¢! the board of county
commissioners shall appoint a member of the board of county commissioners who is not
a candidate with opposition in the election being canvassed; however, the supervisor is
required to act in an advisory capacity to the canvassing board.] Cf. State ex rel. Hutchins
v. Taylor, 143 So, 754, 757 (Fla. 1932), holding that, in the absence of statutory
authorization, a county judge cannot be replaced as a member of the canvassing board
because he is a candidate in the election canvassed. The duties imposed upon the county
canvassing board *“to canvass the returns of afn] . . . election are ministerial in their
nature, involving no discretion.” (Emphasis supplied.) State ex rel. Knott v. Haskill, 72
So. 651 (Fla. 1916); See also State ex rel. Peacock v. Latham, 170 So. 472 (Fla. 1936).
Accordingly, a county canvassing board possesses no authority to pass upon the
regularity of an election or the qualifications of persons thereat. State v. McLin, 16 Fla.
17 (1876), County canvassers have no power to go beyond the inspectors’ returns except
to determine their genuineness, nor may the canvassing board reject returns which are
genuine on their face. State ex rel. Bisbee v. Board of Canvassers of Alachua County, 17
Fla. 9 (1878). Applying these principles to your inquiry, it is clear that the canvassing
board is not authorized to determine whether or not the supervisor of elections
unlawfully solicited absentcee ballots; such a determination can only be made by the
judiciary by means of the election contest. Thus, while the county is authorized to defend
the canvassing board as an entity in an election contest (see AGO 068-70), neither county
funds nor funds budgeted in the office account of the supervisor of elections may be used
to defend the supervisor of elections who was the successful candidate or nominee in an
election contest predivated on the validity of absentee ballots, which absentee ballots
were allegi:d to have been unlawfully solicited by the supervisor of elections.
Your question is accordingly answered in the negative.

077-88—August 30, 1977
COUNTIES
MAY NOT PROVIDE OFFICERS’ SALARIES BY ORDINANCE
To: Richard I. Lott, Escambia County Attorney, Pensacola
Prepared by: Joseph W. Lawrence, II, Assistant Attorney General
QUESTION:

May s. 125.83(4), F. S., constitutionally require that a county charter
provide that salaries of all county officers be provided by ordinance?

SUMMARY:

Until judicially determined otherwise, and pursuant to the mandate of
s. 5(c), Art. II, State Const, s. 125.83(4), F. S, probably cannot

constitutionally prescribe that a county charter provide that salaries of
all county officers be provided by ordinance or delegate to the county
commission the authority to fix by ordinance the compensation of all
county officers.

189




077-88 ANNUAL REPORT OF THE ATTORNEY GENERAL

Section 125.83(4), F. S., which concerns provisions to be included within optional
county charters, adopted under the provisions of s. 1(c), Art. VIII, State Const., and part
IV of Ch. 125, F. 8., provides as follows;

The County charter shall provide that the salaries of all county officers shall be
provided by ordinance and shall not be lowered during an officer’s term in office.
(Emphasis supplied.)

However, s. 5(c), Art. II, State Const., provides:

The powers, duties, compensation and method of payment of state and county
officers shall be fixed by law. (Emphasis supplied.)

It is settled in this state that a statute found on statute books must be presumed to be
valid and must be given effect until it is judicially declared unconstitutional. White v.
Crandon, 156 So. 303, 305 (Fla. 1934); Evans v, Hillsborough County, 186 So. 193, 196
(Fla. 1938); Pickerill v. Schott, 55 So.2d 716, 719 (Fla. 1951). I am of course without
authority to rule any duly enacted act of the Legislature invalid. But inasmuch as the
leﬁislative enactment cited above appears to delegate to counties the power to declare
what the compensation of all county officers shall be, I feel it is constitutionally suspect.

The Florida Supreme Court has recognized that the Legislature may grant additional
powers to and impose additional duties upon constitutional and statutory officers where
not forbidden or inconsistent with the Constitution. State ex rel, Watson v. Caldwell, 23
So0.2d 855 (I"la. 1946); Whittaker v. Parsons, 86 So. 247 (Fla, 1920). Such inhibition or
inconsistency was found by the high court in a factual and legal situation strikingly
similar to that presented herein. In State ex rel. Buford v. Spencer, 87 Sc. 634 (Fla. 1921),
the court held that a legislative enactment which vested in the county commissioners the
power and dJuty to fix the compensation of all county officers who were paid fees was
violative of 8. 27, Art. III, State Const. (1885), the precursor to s. 5(c), Art. II, dealt with
herein. The court stated:

The provision giving the county commiissioners power to fix the salaries of the
officers according to the fancy of the board of county commissioners, which may
vary in each of the 52 counties of the State, destroys that uniformity which is
contemplated by the Constitution rrequiring the compensation of county officers
to be fixed by law . . . .. [Supra ut 636.]

See also State ex rel. Douglass v. Boerd of Public Instruction of Duval County, 123 So.
540 (Fla. 1929), holding unconstitutional a legislative enactment conferring upon the
county board of public instruction powers to fix compensation of school attendance
officers; Musleh v. Marion County, 200 So.2d 168 (Fla. 1967), to the same effect regarding
a legislative enactment authorizing board of county commissioners to determine
compensation of an elected county prosecutor; and AGO 073-356, concluding that a
county charter probably cannot delegate to the county commission the authority to fix
by ordinance the compensation of county officers.

Until judicially determined otherwise, it is my opinion that s. 125.83(4), F. S., may well
prove to be an invalid delegation of legislative power in its authorization for the fixing
of salaries of all county officers by ordinance, and I cannot in good conscience advise or
suggest to the county that it attempt to exercise the purported authority prescribed in s.
125.,83(4) until the courts have resolved the question.

In this vein, it is well to point out that if Escambia County contemplates either
adoption of the county manager form of government pursuant to s. 12584, F. S, or
provisions for the appointment of other county officers, provisions for fixing of salaries
of such cfficers are found solely within the terms of s. 125.83(4), F. S., and s, 5(c), Art. II,
State Const, As such, and given the doubts expressed herein concerning the
constitutionality of s. 125.83(4), F, S., remedial legislation for this class of appointed
officers may be necessitated. It is otherwise with those county officials enumerated within
Ch, 145, F. S., wherein the Legislature has given definite guidelines concerning salaries.
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077-89—August 30, 1977
DUAL OFFICEHOLDING

DEPUTY SHERIFF MAY NOT ALSO SERVE AS MAYOR—SHOULD
COMPLY WITH RESIGN-TO-RUN LAW

To: J. Love Hutchinson, Gadsden County Superuvisor of Elections, Quincy
Prepared by: Patricia R, Gleason, Assistant Attorney General
QUESTIONS: '

1. May a deputy sheriff serve simultaneously as mayor of a
municipality where such mayor receives no compensation for his
services?

2. Should a deputy sheriff resign to run for the office of mayor?

SUMMARY:

A deputy sheriff is an “officer” and is, therefore, prohibited from
simultaneously serving as mayor of a municipality. If the term of office of
deputy sheriff, which coincides with that of the sheriff who appointed
him, would not ordinarily expire until after the date upon which he
would assume the duties of the new office, if elected, the deputy sheriff
should comply with the Resign-to-Run Law.

AS TO QUESTION 1L:

Your first question is answered in the negative.

Section 5(a), Art. II, State Const., provides, in pertinent part, that “[n]o person shall
hold at the same time more than one office under the government of the state and the
counties and municipalities therein.” It is clear that a mayor is a municipal officer,
notwithstanding the fact that he serves without compensation. As to whether or not a
deputy sheriff is also an officer, the courts have answered this question in the affirmative.
See Blackburn v. Brorein, 70 So.2d 293 (Fla. 1954), holding that deputy sheriffs are
“officers” rather than “employees”; and see Parker v. Hill, 72 So.2d 820 (Fla. 1954), and
Johnson v. Wilson, 336 So.2d 651 (1 D.C.A. Fla., 1976), which reach the same conclusion.
Cf. State v. Hurlbert, 20 S0.2d 693 (Fla. 1945), holding that a statute authorizing a board
of county commissioners to employ a county detective to be agpomted by the Governor
and vesting such detective with the same powers of arrest and of summoning witnesses
in behalf of the state in criminal cases as sheriffs created an office and not an
employment; Curry v. Hammond, 16 So0.2d 523 (Fla. 1944), in which the Supreme Court
stated that a city patrolman was “clothed with the sovereign power of the city while
discharging his duty” and that therefore such patrolman was an officer of the city;
Pacquin v. City of Lighthouse Point, 330 So.2d 866 (4 D.C.A. Fla., 1976); Maudsley v. City
of North Lauderdale, 300 So.2d 304 (4 D.C.A. Fla.,, 1974); State ex rel. Gibbs v. Martens,
193 So. 835 (Fla. 1940); AGO’s 069-2 and 077-63. .

In AGO 071-167, this office ruled that a deputy sheriff is precluded by the terms of s.
5(a), Art. II, State Const., from also serving as a county commissioner. The conclusion
reached therein applies with equal force to your inquiry; and, therefore, a deputy sheriff
may not serve simultaneously as mayor.

AS TO QUESTION 2:

Your second question is answered in the affirmative, .
The Resign-to-Run Law, s. 99.012(2), F. S, provides in pertinent part:

No individual may qualify as a candidate for public office who holds another
elective or appointive office, whether state, county or municipal, the term of
which or any part thereof runs concurrently with the term of office for which
he seeks to qualify without resigning from such office not less than 10 days
prior to the first day of qualifying for the office he intends to seek. . .
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The above-quoted statutory provision requires that an officer resign only when his
present term for elective or appointive office would run concurrently with or overlap the
term of office for which he seeks to qualify. Attorney General Opinions 075.67, 074-210,
and 072.203. With respect to deputy sheriffs, s. 30,07, F, S,, authorizes the sheriff to
appoint deputy sheriffs who shall have the same power as the sheriff appointing them.
See alsos. 30.53, F. S, providing that the “independence of the sheriffs shall be preserved
concerning . . . the hiring, firing and setting of salaries of . . . personnel.” Thus, it is
clear that deputy sheriffs have no fixed term of office; they are “mere appointees of the
sheriff without tenure of office and removable at the will of the appointing power . . . .”
Attorney General Opinion 073-91, In the absence of a definite term fixed by law, unde
the common law rule “the office is held for the term of the appointing power. or at the
will or pleasure of the authority which conferred it provided that the term so conferred
does not extend bevond that of the appointing power,” 62 C.J.S. Municipal Corporations
s. 497, p. 936; cf., State v. Hurlbert, supra, holding that a statute creating the office of
county detective to be filled by appointment by the Governor, though it did not fix the
term of such office but was entirely silent on the matter, did not violate constitutional
provisions prohibiting the creation of any office the term of which shall excecd 4 years,
since it is presumed that the Legislature enacted the statute with such constitutional
limitations in mind and intended a constitutional result; therefore, the statute was to be
construed as though it provided for a term of 4 years, Thus, the term of office of a deputy
sheriff coincides with that of the sheriff who appointed him. Under such circumstances,
even in the absence of a fixed term of office, a deputy sheriff should resign pursuant to
s. 99.012, F. S, if his tenure of office, which is the same as that of the sheriff, would not
ordinarily expire until after the date he would assume the office of mayor, if elected. See
AGO 072-203, in which it was stated that, even though an officer serves without fixed
term, “he will be able to use the prestige and power of his office in seeking election to
another office and the spirit and intent of the law, if not its letter, dictate that such an
official should comply with the resign-to-run law.” See also DE 076-04, in which the
Division of Elections advised that deputy sheriffs “ought to comply with s. 99.012, F. S.”

077-90—August 30, 1977
CIRCUIT COURT CLERKS

METHOD QOF NOTING SATISFACTION OF LIEN WHEN RECORDS
KEPT ON MICROFILM

To: Freda Wright, Clerk, Circuit Court, Vero Beach
Prepared by: Jerald S. Price, Assistant Attorney General
QUESTION:

When the official records required to be kept by the clerk of circuit
court are on microfilm, what is the proper method of making marginal
notations such as satisfaction of a mortgage or partial release or
discharge of a lien?

SUMMARY:

A clerk of the circuit court whose official records are kept on microfilm
may note satisfaction or partial release or discharge of mortgages or liens
by making notations on the index to the photographic or microfilm
record of such mortgage or lien [pursuant to s. 696.05(1), F. S.] or by
recording a separate instrument showing satisfaction or partial release or
discharge of a morigage, lien, or judgment or showing final
detgrmination of the action in question [pursuant to ss. 701.04 and 713.21,
F. 8.1
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Your question may be answered by reference to ss. 696.05(1), 701.04, and 713.21, F. 8,
which provide both a method of making marginal notations when microfilm is used and
a method which may be used as an alternative to marginal notation,

Section 696.05, F. S., provides the necessary statutory authorization whereby clerks of
the circuit court “may record any and all instruments filed for record by photographic
process . . . including microfilming . . . .” Section 696.05(1). It is expressly provided in
subsection (1) of s. 696.05 that “[t]he clerk of the circuit court may note on the index to
the photographic (microfilm) record of a mortgage or lien a note of assignment or a note
of satisfaction of the mortgage or lien.” (Emphasis supplied.) This provision for noting
satisfaction of a mortgage or lien is broad enough to include noting on the index to the
microfilm record of a mortgage or lien a partial release or discharge thereof.

However, T would note that there is also provided, in ss. 701.04 and 713.21, F. S,, an
alternate methad, whereby a separate instrument may be recorded to show satisfaction
of a mortgage, lien or judgment.

Section 701.04, F. S., provides:

Whenever the amount of money due on any mortgage, lien or judgment shall
be fully paid to the person or party entitled to the payment thereof, the
mortgagee, creditor or assignee, or the attorney of record in the case of a
judgment, to whom such payment shall have been made, shall enter on the
margin of the record of such mortgage, notice of lien or judgment, in the
presence of the custodian of such record, to be attested by said custodian,
satisfaction of said mortgage, notice of lien or judgment, and sign the same with
his, her, or their hand; or shall execute in writing an instrument acknowledging
satisfaction of said morigage, lien, or judgment, and have the same
acknowledged or proven, and duly entered of record in the book provided by law
for such purposes in the proper county. (Emphasis supplied.)

Section 713.21, F. S,, provides five alternative methods of discharging a “lien properly
perfected under this chapter.” Subsection (1) of s. 713.21 provides for marginal notation
of satisfaction of the lien upon the margin of the record thereof in the clerk’s office.
Subsection (2) provides for the recording of a separate satisfaction of lien, by the lienor,
in the official records. And subsection (5) provides for recording in the clerk’s office of the
original or certified copy of a judgment or decree of a court showing final determination
of the action in question.

077-91—August 30, 1977
COUNTY HOSPITALS

MAY REQUIRE PHYSICIANS TO MAINTAIN MALPRACTICE
INSURANCE AS A CONDITION OF PRACTICING
THEREIN—LIMITATION

To: Robert Besserer, Administrator, Seminole Memorial Hospital, Sanford

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Frank A. Vickory, Legal
Research Assistant

QUESTION:

May rules and regulations promulgated by a hospita! existing under
Ch. 155, F. S,, require that physicians, as a condition to being granted or
continuing to ho?d the privilege of treating patients in such hospital, file
proof that they have in force professional liability coverage in an amount
established by the board of trustees?

SUMMARY:
A hospital existing under Ch. 155, F. S, may promulgate rules and

regulations requiring physicians, as a condition to being granted or
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continuing to hold the privilege of treating patients in such hospital, to
file proof that they have in force professional liability coverage in an
amount establisked by the board of trustees. The amount that a physician
may be required to carry, however, is apparently limited to $100,000 when
a physician elects to participate in a new statutory scheme permitting
him to limit liability to that amount by participating in the “Florida
Patients’ Compensation Fund.”

The Seminole Memorial Hospital is a county hospital organized and existing under the
authority of Ch. 155, F. S. The board of trustees of the hospital is statutorily authorized
to promulgate rules and regulations concerning the privilege of treating patients in the
hospital, Section 153.18 provides:

The board of trustees of any hospital organized under this chapter is authorized
to promulgate rules and regulations governing the granting and revoking of
privileges to treat patienis in the hospital. Such rules shall provide that only
those persons licensed to practice medicine and surgery, i.e, medical doctors
and osteopathic physicians, may be granted privileges to treat patients in the
hospital. Such doctors and physicians may retain their privileges so long as
they comply with the rules and regulations of the board of trustees.

As I read the statute, it grants to the board a wide latitude of authority to regulate the
conditions under which physicians will be allowed to practice in the county hospital. I
interpret the second sentence quoted above to mean that at ¢ minimum such rules must
require that all physicians Fermitted to practice in the hospital be licensed but that the
board may adopt additional regulations as it sees fit in regard to granting to physicians
the privilege of treating patients in the hospital. Certainly, this is not to suggest that the
board possesses unbridled discretion; rather, the board, pursuant to its enabling
legislation, may exercise reasonable, judicially reviewable discretion which comports
with the constitutional guarantees of due process and equal protectibn of the laws. It is,
however, settled law that a physician has no unqualified constitutional right to be
granted staff privileges in a public hospital merely because he is otherwise licensed to
practice medicine, b?orth Broward Hospital District v. Mizell, 148 So.2d 1 (Fla. 1962);
Taylor v. Horn, 189 So.2d 198 (2 D.C.A. Fla., 1966); Monyek v. Parkway General Hospital,
273 So0.2d 430 (3 D.C.A. Fla,, 1973).

Assuming, of course, that the malpractice insurance requirement you refer to is to be
applied equally, without distinction or discrimination, to all staff physicians who seek to
practice in Seminole Memorial Hospital, the question essentially becomes whether the
requirement that a physician be covered by malpractice insurance is a reasonable
criterion or standard for admission to practice on the hospital staff. That is, does this
requirement bear a reasonable or causal relationship to: the hospital’s responsibility to
its patients and the hospital’s responsibility for providing patients with adequate and
reasonable care and treatment; the physician’s competency and skill or proficiency; and
the preservation and protection of the health, safety, welfare, and well-being of the
ghysician’s patients? In my view, these questions are to be determined initially by the

ospital board of trustees, which is charged by the statute with promulgating regulations
governing the privilege of practicing in the hospital. Hence, any rule or regulation duly
adopted and promulgated by the board of trustees and the enabling legislation pursuant
to which it is adopted is prima facie valid and, until declared otherwise by a court of
competent jurisdiction, continues to govern the admission of physicians to the hospital
staff. It should be noted that in North Broward Hospital District v. Mizell, 148 So.2d 1
(Fla. 1962), the Supreme Court of Florida held that a statute authorizing a hospital
district board of commissioners to give, grant, or revoke staff members’ licenses and
grivileges for practice in public hospitals in the district so that the patients’ welfare and

ealth and the best interests of the hospital might at all times be best served was not an
invalid denial of due process or an improper delegation of legislative power.

A discussion of several cases in this area may help to delineate the permissible scope
of regulation by the board. In a leading case, Sosa v. Board of Managers of the Val Verde
Memorial Hospital, 437 F.2d 173 (5th Cir. 1971), the U. S. Court of Appeais for the Fifth
Circuit said, regarding the selection procedure for the medical staff of a public hospital:

It is_the Board, not the court, which is charged with the responsibility of
providing a competent staff’ of doctors . ... The court is charged with the
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narrow responsibility of assuring that the qualifications imposed by the Board
are reasonably related to the operation of the hospital and fairly administered.
In short, so long as staff selections are administered with fairness, geared by a
raiionale compatible with hospital responsibility, and unencumbered with
irrelevant considerations, a court should not interfere. [437 F.2d at 177.]

A short time later, the same court reaffirmed its view that the hospital’s governing
board is charged with setting standards regarding the privilege of physicians to practice,
with the court’s function limited to assessing the reasonableness and fairness of such
re%;ulations in accordance with the Constitution, Woodbury v. McKinson, 447 F.2d 839
(6th Cir, 1971),

Specifically addressing the case of a physician whose practice privileges were
suspended by a hospital for failing to precure adequate malpractice insurance, the
federal district court for the Eastern District of Louisiana found such regulation valid.
Pollock v. Mathodist Hospital, 392 F.Supp. 393 (E.D. La. 1975). The court found the
regulation to be a reasonable exercise of financial responsibility on the hospital’s part,
motivated by its concern that otherwise it would be forced to carry the entire burden of
a negligent physician’s liability. Regarding the amount of insurance the hospital could
require, the court said that “the hospital must be afforded wide discretion in setting a
proper amount.”

Finally, I would call attention to Ch. 77-64, Laws of Florida, an act relating to medical
malpractice. It appears to provide a method by which a physician may limit his liability
for medieal malpractice to $100,000 by posting a $100,000 bond per claim, proving
financial responsibility in that amount by establishing axu escrow account, obtaining that
amount of medical malpractice insurance, and participating in the “Florida Patients’
Compensation Fund” which pays any amount of a medical malpractice claim over
$100,000 so long as the other conditions are met, This act would appear to place a limit
of $100,000 upon the amount of insurance a hospital could require a physician electing
to participate in the program to carry.

077-92—September 2, 1977
COUNTY HOUSING AUTHORITIES

EXISTENCE NOT AFFECTED BY INACTIVITY—COUNTY
COMMISSION MAY NOT ABOLISH AUTHORITY

To: James T. Humphrey, Lee County Aitorney, Fort Myers
Prepared by: Patricia R, Gleason, Assistant Attorney General
QUESTIONS:

1. Is the Lee County Housing Authority a valid public corporation
even though it has been inactive for a period of approximately 10 years?

2. Is the Lee County Board of County Commissioners authorized to
rescind its resolution of February 23, 1966, adopted pursuant to s. 427,27,
F. 8., which declared a need for the housing authority to function in Lee
County and thereby declare the housing authority to be nonexistent?

SUMMARY:

The Lee County Housing Authority created under Ch. 421, F. S,,
remains a valid public corporation or (Fublic quasi corporation even
though it has been inasiive for a period of approximately 10 years. A
county housing authority is a distinct and independent entity created by
the Legislature; therefore, only the Legislature may dissolve or terminate
the existence of a county housing authority. Once the board of county
commissioners has adopted a resolution declaring the need for a housing
authority to function in the county, the repeal of such resolution or the
adoption of a new resolution by the board declaring that there is no
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longer a need for the housing authority fo function in the county will not
operate to dissolve or terminate or suspend the functioning of the county
housing authority.

Section 421.27(1), F. 8., in pertinent part, reads:

In each county of the state there is hereby created a public body corporate and
politic to be known as the “housing authority” of the county; provided,
however, that such housing authority shall not transact any business or
exercise its powers hereunder until or unless the governing body, by proper
resolution shall declare at any time hereafter that there is a need for 2 * " using
authority to function in and for said county . . . .

Section 421.27(2), F. S., provides that, upon notification of the adoption of such
resolution, the commissioners of a housing authority created for a county shall be
appointed by the Governor, This section further states that “each housing authority
created for a county and the commissioners thereof , . . shall have the same functions,
rights, powers, duties, immunities and privileges provided for housing authorities
created for cities and the commissioners of such housing authorities, in the same manner
as though all the provisions of law applicable to housing authorities created for cities
were applicable to housing authorities created for counties ... .” In this regard, s.
421.04(8), F. S., provides:

In any suit, action or proceeding involving the validity or enforcement of or
relating to any contract of the authority, the authority shall be conclusively
deemed to kave become established and authorized to transact business and
exercise its powers hereunder upon proof of the adoption of a resolution by the
governing body declaring the need for the authority. Such resolution or
resolutions shall be sufficient if it declares that there is such need for an
authority and finds in substantially the foregoing terms, no further detail being
necessary, that either or both of the above enumerated conditions exist in the
city. . . .

Your letter advises that pursuant to s. 421.27(1), F. S, the Board of County
Commissioners of Lee County on February 23, 1966, adopted a resolution declaring that
there was a need for a housing authority to function in the county, and the Governor
appointed the commissioners of the housing authority, which appointments were
confirmed by the board of county commissioners on July 6, 1966. (It should be noted that
s, 421,27 does not in express terms qualify or limit the Governor's appointive powers,
other than requiring his appointees to be qualified electors of the county, or his
suspension power and does not require the approval or the concurrence of the county
commission for the appointment or removal or suspension of the commisgioners of a
county housing authority.) You state that “there is no evidence of any work being
accomplished by the commission[ers] and, upon expiration of their terms, no new
appointments were made to the authority.”

You also advise that the housing authority remained dormant and inactive until March
1977, when a group of citizens requested that new members be appointed s the housing
authority. However, the Lee County Board of County Commissiorers adopted a
resolution stating that there was no need to “reactivate” the authority or to appoint new
members to said body. Nevertheless, on June 20, 1977, the Governor appointed five
members to the housing authority, which members are “prepared to conduct the
activities of the authority pursuant to Florida Jaw.” Your question must be considered,
therefore, in light of these circumstances.

AS TO QUESTION 1

Section 421.27(1), F. S., states that “{in] each county of the state there is hereby created
a public body corporate and politic to be known as the ‘housing authority’ of the
county . . . ." (Emphasis supplied.) Pursuant to s. 421.08(1), F. S,, a housing authority
shall have perpetual succession. Thus, it is clear that it is the Legislature which has
created the housing authority as a public or gublic quasi corporation. See O’Malley v.
Florida Tnsurance Guaranty Association, 257 So0.2d 9, 11 (Fla. 1971), wherein the court
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listed housing authorities as examples of public corporations in Florida since “they are
organized for the benefit of the public.”

In the absence of constitutional restriction, the Legislature is empowered to create a
public corperation for the purpese of carrying out a state function. 81A C.J.S. States s
141, p. 583. The Legislature defines the powers of such corporations, and they have only
such authority as has been delegated to them by law. Forbes Pioneer Boat Line v. Board
of Commissioners, 82 So. 346 (Fla. 1919). As they are creatures of the Legislature, public
corporations or public quasi corporations may be abolished or eliminated by that body.
81A C.J.8. Siates s. 141.

The Legislature, however, has permitted the counties through their hoards of county
commissioners to decide whether or not they wish to activate the {:unctioning of a
housing authority within the confines of the county. It is well established that statutes
may become effective on the happening of certain conditions or contingencies specified in
the act or implied therefrom. Town of San Mateo v, State ex rel. Landis, 158 So. 112 (Fla.
1934); Gaulden v. Kirk, 47 So.2d 565 (Fla. 1950); Stewart v. Stone, 130 So.2d 577 (Fla.
1961). Such is the case with housing authorities, since s. 427.27(2), F. S,, provides that a
county housing authority may not transact any business or exercise its powers under Ch.
421, ¥. S., until or unless the board of county commissioners by proper resolution
declares a need for such authority to function in the county. However, the language of
8. 421.27(1) makes clear that it is the Legislature which has created and established the
housing authority as a public body corporate and pelitic; the role of the county is to
activate or initiate the functioniiig of the authority in the county. Under such
circumstances, it is evident that the continued existence of the Lee County Housing
Authority as a distinct and independent entity must be examined with reference to
general prmc1gles relating to the status of public bodies created by the Legislature.

As county housing authorities are created by legislative act, the sole method of
termination of their legal status is by legislative act. See AGO 076-236 wherein it was
held that legislative failure to provide funds for travel expenses and staff of the State
Board of Building Codes and Standards did not operate to abolish said board, and that
the board continued in existence until statutory authority for its existence was either
ex'gressly or impliedly repealed by the Legislature.

he courts have often applied this rule when considering the status of municipal
corporations which have remained dormant for long periods of time, Thus, in Treadwell
v. Town of Oakhill, 175 50.2d 777 (Fla. 1965), the court held that the town of Oakhill was
a “valid, subsisting municipality” notwithstanding the fact that the last meeting of the
town commissioners was held on July 2, 1930. The court ruled that only the Legislature
had the authority to abolish municipalities and that “/a/ non-user of municipal powers
does not result in dissolution.” (Emphasis supplied.) Accord: Brown v. City of Marietta,
142 S.E.2d 235 (Ga. 1965), holding that a municipal charter had not expired or been
forfeited although it had not been activated for 79 years and no city officials had even
been elected or appointed; 62 CJ.S. Municipal Corporations s. 108, p. 230, stating that a
municipal corporation may not surrender the municipal charter unless authority to do so
has been conferred by law; AGO 076-96.

Applying these principles to the analogous situation presented by your inquiry, I find
no provision in either Ch, 421, F. 8, or elsewhere in the statutes providing for the
dissolution of a housing authority following the adoption of a resolution of need by the
board of county commissioners as prescribed in s, 421.27(1) under circumstances where
such housing authority has ceased to function or exercise its statutory powers. Compare
8. 421.261, providing that within certain counties a municipal housing authority shall
continue to function in all respects should the municipality be abolished; s. 421.28,
providing that if the governing bodies of two or more contiguous counties declare by
resolution that there is a need for a regional housing authority, each county housing
authority created by s. 421.27 shall immediately cease to exist except for the purpose of
winding up its affairs; and s. 421.50, providing for the exclusion of a county from the area
of operation of a regional housing authority, In this regard, it should be noted that
legislation in other states provides for the dissolution of a housing authority if such
authority has been inactive for a specified period of time. See, e.g., Mont. Rev. Code s. 35-
146, providing that if, after a lapse of 2 years from the date of the creation of the housing
authority, no housing project has been commenced or contract entered into for such
purposes, then the governing body may adopt a resolution stating that there is no need
for the housing authority to exist and that it should be dissolved. Upon serving a copy
of such resolution upon the Secretary of State, the housing authority is dissolved, all its
functions cease, and the commissioners are discharged, Thus, if the Legislature had
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intended to establish a procedure whereby the existence of an inactive housing authority
could be terrninated, it could have easily done so. Cf s. 165.051, F. S., providing for the
dissolution of the charter of any existing municipality or special district. In the absence
of such legislation, I can only conclude that the Lee County Housing Authority remains
and is a valid public corporation or public quasi corporation even though it has been
inactive for approximately 10 years.

Your first question is answered in the affirmative.

AS TO QUESTION 2:

At the outset, it should be noted that, as discussed in question 1, the Legislature has
created and established a housing authority as a public body corﬁorate and politic in each
county of the state, and it alone possesses the power to abolish, dissolve, or terminate
such authorities. Moreover, the commissioners of said housing authority are appointe
by the Governor, he alone may £il vacancies in office of the commissioners of the
authority, and they may be removed or suspended only by him “in the same manuer and
for the same reasons as other officers appointed by the Governor.” Section 421.27(2), F. S,
And, pursuant to s. 7(a), Art. 4, State Const., only the Governor may suspend such public
officers for the reasons enumerated therein, and, upon the suspension, such officials may
be removed only by the Senate. Accordingly, the board of county commissioners may
neither “deactivate” the housing authority nor remove the duly appointed commissioners
of said body. See State ex rel, Kelly v. Sullivan, 52 So.2d 422 (¥Fla. 1951).

The remaining consideration is whether or not the board of county commissioners may
suspend or terminate the operation and functioning of the county housing authority by
rescinding its resolution of February 23, 1966, declaring the need for the authority to
function in the county. In other words, since the board of county commissioners is not
authorized to abolish or dissolve the authority or to remove its commissioners from office,
may the board by rescinding its earlier resolution effectively prohibit the authority from
transacting any business or exercising its powers under Ch. 421, F. 8.2

As noted in question 1, county housing authorities are public corporations or public

uasi corporutions. They are independent of, and with an identity separate from that of,
the county or its governing body, Attorney General Opinion 064-117. In State ex rel.
Burbridge v. St. John, 197 So. 131, 134 (Fla. 1940), the Supreme Court discussed the
nature of a municipal housing authority created pursuant to Ch, 421, F. 8.

Thus there is created in substance and effect a real corporation, a separate and
distinet corporate entity from that of the municipality, having power to contract
with the municipality, and furthermore, a corporation which is not a
municipality, its prime purposes being the construction and renting of dwellings
or housing accommodations to tenants of a low income group for a reasonable
rental price, in competition with private citizens.

Nor is the Housing Authority of Jacksonville a mere agency of the City of
Jacksonville. If such were the case, then the City of Jacksonville might be liable
for the large indebtedness created or to be created by the Housing Authority.
But the Act under which it was created did not intend that the Housing
Authority should be a mere agency of the City Government,

A county housing authority possesses the same powers and functions as a municipal
housing authority; thus, the principles expressed in State ex rel. Burbridge v. St. John
apply with equal force to a county housing authority. Although a county housing
authority may be considered to be an agency of the county under certain statutes for
certain purposes (see AGO 055-245), it retains an independent and separate corporate
existence and is not a subordinate body of the county.

Moreover, I find no provision in Ch. 421, F. S,, which authorizes the board of county
commissioners to divest the county housing authority of any of its powers under Ch. 421,
should the board determine that there is no longer any need for the housing authority
to function in the county. Cf. Moran v. La Guardia, 1 N.E.2d 961 (N.Y, 1936), indicating
that the legislature could provide in the original law that the act shall cease to operate
upon the adoption of a joint resolution determining that the emergency was at an end.
Upon the adoption of a resolution declaring a need for a housing authority to function
in the county, the discretion of the board with respect to the operation of a housing
authority is at an end,
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In Orange City Water Company v. Town of Orange City, 188 So.2d 306, 309 (Fla. 1966),
the Florida Supreme Court held that, once a board of county commissioners had by
resolution invoked the provisions of Ch. 367, F. S, by bringing the water systems of the
county under the jurisdiction of the Public Utilities Commission [now Public Service
Commission], the board’s repeal of said resolution “was of no legal effect” and did not
oust the jurisdiction of the commission to regulate the water systems in the county. The
court relied upon a Wisconsin case-—Northern Trust Co. v. Snyder, 89 N.W. 460 (Wis.
1902)-—in holding that a special limited power, once exacuted, is exhausted and that, in
the absence of legislative authority, the adoption of an option law is final, and cannot be
undone. Accord: Attorney General Opinion 071-372.

Similarly, with respect to couniy housing authorities, the act of the board of county
commissioners in adopting a resolution declaring the need for a housing authority to
function exhausts the role of the board of county commissioners. The Legislature has not
empowered the board to supervise or otherwise control the housing authority in any
manner following the adoption of the resolution, In the absence of such legislative
authorization, the board may not exercise any further control over the functioning of the
authority. Ideal Farms Drainage Dist. v. Certain Lands, 19 S0.2d 234 (Fia. 1944); Dobbs
v. Sea Isle Hotel, 56 Sn.2d 341 (Fla. 1952); State ex rel Greenberg v, Florida State Board
i)g %{)ennstry, 207 So.2d 628, 636 (1 D.C.A. Fla., 1874); cert. dismissed, 300 So.2d 900 (Fla.

An examination of decisions rendered in other jurisdictions supports the conclusions
stated herein. In Housing Authority v. City of Los Angeles, 243 P.2d 515 (Cal. 1952), a
municipal housing authority sought a writ of mandamus to compel the city to perform
certain specified acts contemplated by a cooperation agreement entered into between
them pursuant to California’s housing authorities law (which is similar to Ch. 421, F. 8.).
The city had adopted a resolution which declared a need for the housing authority to
operate, and subsequently passed an ordinance approving the development and
construction of a low income housing project.

It then entered into a cooperative agreement with the housing authority. [Section
1401(7)(b)(1) of the United States Housinﬁ Act (s, 42 U.S.C.A,, s. 1401 et seq.) states that
federal funds may not be expended for a housing project constructed pursuant to the act
unless the governing body of the locality involved has entered into a cooperation
agreement with the public housing authority.] Subsequently, the city passed a resolution
canceling the coogeration agreement and setting aside the council’s approval of the
housing project. The court issued a writ of mandamus compelling the city to perform the
acts stipulated in the cooperation agreement. In reaching its conclusion, the court
rejected the city’s contention that its action was justified because present conditions no
longer necessitated the housing project:

The city acted within its discretion in determining the local need for the
functioning of the housing authority created by state act. All considerations of
wisdom, policy and desirability connected with the functioning of a housing
authority in the city . . . became settled adversely to the ad%lerents of the
city’s present position by the actions of the state and of the city in declaring the
existence of need. Upon the formation of the housing authority the state law
thereupon and thereafter controlled the city and the housing authority and no
other law concerning the acquisition, operation or disposition of property is
applicable to the authority except as specifically provided. {243 P.2d at 519.]

Accord: State v. City Council of City of Helena, 242 P.2d 257 (Mont, 1952), holding that
a city council may not collaterally impeach its finding of fact that there was a need for
low income housing in the city.

Similarly, in City of Paterson v. Housing Authority of Paterson, 233 A.2d 98 (24.J. 1967)
a city sought to rescind the power theretofore given the authority to carry out
redevelopment projects and transfer such undertakings to the city. The court noted that
no statutory authority existed which would empower a municipality to effect a transfer
of funetions from the housing authority, and that no such authority would be implied.
The court went further to note, at p. 105 of its opinion:

To acknowledge thut the city possesses the power it here purports to exercise is
tantamount lo o determination that it may dissoive the Authority almost at
will. It is significant to note that in certain other statutes creating
instrumentalities of a like nature and intended to perform functions similar to
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those entrusted to local housing authorities, the Legislature has made no
specific provisions for dissolution . . .. The inclusion of such provisions in
certain acts and their exclusion in others, when all of the statutes are directed
toward effectuating a single public purpose and were all enacted at or about the
same time lends strong support to the conclusion that such exclusion was
purposeful. (Emphasis supplied.)

It is likewise significant to note that, in other jurisdictions, legislatures have provided
for the dissolution of housing authorities by the appropriate governing body. See, e.g., 7
Gen. Law R. 1. 5. 45-25-32, providing either the housing authority or the governing body
may apply to superior court for dissolution of the authority upon a showing of payment
or satisfaction of all the outstanding obligations of the autgority. The failure of the
Florida Legislature to make provisions for the exercise of any control or supervision over
the housing authority by the county commission following the adoption of the resolution
finding and declaring a need for it to function in the county or to authorize the county
to thereafter dissolve or terminate or suspend the functioning of a county housing
authority further supports my view that a county may not do so by rescinding its earlier
resolution declaring a need for the housing authority to function in the county or by
adopting a new resolution stating that there is no longer any need for the housing
authority to function in the county.

Your second question is answered in the negative.

077-93—September 13, 1977
TAXATION

WATER MANAGEMENT DISTRICTS—LEVY FOR 1977 TAX YEAR—
METHOD OF PRORATION

To: Harry L. Cue, Jr., Executive Director, Department of Revenue, Tallahassee
Prenared by: Larry Levy, Special Assistant Attorney General
QUESTIONS:

1. Does s. 373.503(3), as amended, authorize the levying of ad valorem
taxes for tax year 1977?

2, Should the property appraiser extend on the county tax roll a
millage rate which is equivalent to 361/365ths of the rate certified, or
should the rafe certified be shown on the bill and the amount of tax
levied be reduced to 361/365ths of the total tax levied?

3. In the alternative, could a water management district simply
compute a budget to operate for a fiscal year less 4 days, determine a
millage rate to yield revenues to fund this budget, and so certify that rate
for extension without further adjustment?

SUMMARY:

Section 373.503(3), F. S., as amended by Ch. 76-243, Laws of Florida,
authorizes the water management districts enumerated therein to levy ad
valorem taxes on property within the districts solely for the purposes of
Ch. 373, F. S,, and of Ch. 25270, 1949, Laws of Florida, as amended, and
Ch. 61-691, Laws of Florida, as amended, commencing with the tax year
1977. The statute mandates that the districts’ governing boards are
required to establish or fix the millage or tax rates to be levied for 1977
in such manner as to insure that no such taxes will be levied for the first
4 days of the 1977 tax year. The tax rate so calculated by such governing
boards is the rate to be certified to the several property appraisers for
extension on the county tax rolls. The statute does not set forth the
manner or method whereby such tax proration for the 1977 tax year is to
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be accomplished and accordingly the manner or method of such
proration lies within the sound discretion of such governing boards.

Section 373.503(3), F. S. (1976 Supp.), as amended by ch. 76-248, Laws of Florida, now

provides in part:

The districts may levy ad valorem taxes on property within the district solely
for the purpose of this chapter (Ch. 76-243) and of chapter 25270, Laws of
Worida, as amended, and chapter 61-691, Laws of Florida, as amended. The
authority to levy ad valorem taxes as provided in this act skall commence with
the year 1977. However, the taxes levied for 1977 by the governing boards
pursuant to this section shall be prorated to ensure that no such taxes will be
levied for the first 4 days of the tax year, which days will fall prior to the
effective date of the amendment to s, 9(b), Art, VII of the Constitution of the
State of Florida, which was apdvroued March 9, 1976. When appropriate, faxes
levied by each governing board may be separated by the governing board into
a millage necessary for the purposes of the district and a millage necessary for
financing basin functions specified in s. 373.0695. Beginning with the taxing
year 1977, and notwithstanding the provisions of any other general or special
law to the contrary, the maximum total millage rate for district and basin
purposes shall be: . . . . (Emphasis supplied.)

AS TO QUESTION 1:

Question number 1 is answered in the affirmative.

Section 9(a), Art. VII, State Const., provides that special districts may be authorized by
law to levy ad valorem taxes. Section 12 of Ch. 76-243, Laws of Florida [s. 373.503(3), F. S.
(1976 Supp.)], implements this constitutional provision. The languzzige of the statute is
quite clear that the districts set forth in Ch. 373, F. S,, are authorized to levy ad valorem
taxes for water management purposes on property within the districts for tax year 1977.
The authorization for such tax levy is clear and unequivocal. By the plain language of
the statute the Legislature has intended to authorize such tax levy commencing with the
tax year 1977 and to require proration of the 1977 tax levies by the governing boards of
such districts to insure that no such tax will be levied for the first 4 days of the tax year,
which days will fall prior to the effective date of the amendment to s. 9¢b), Art. VII, State
Const., which was approved March 9, 1976. There exist no constitutional restrictions on
the power of the Legislature to determine the time or period of a tax levy (see 84 C.J.S.
Taxation s, 357) or the time when tax liability is to be determined (see 84 C.J.S. Taxation
s. 60), and in the absence of any such restrictions it may select the time as of which tax
liability shall be determined and the taxable status of persons and property will be
determined as of the time specified in the particular statute applicable. Cf State v. Green,
101 So.2d 805, 807-808 {(Fla. 1958); AGQ's 074-120, 072-268, and 071-52. Further, it is
af)gomatic that a duly enacted generaf lasw is presumptively valid and must be given
effect,.

Accordingly, taxes may be levied as preseribed by s. 373.508(3), F. 8., (1976 Supp.), and
the property appraiser is authorized and required to certify values for such taxing
purposes to the é)istrict taxing authorities (see s. 373.539(4), F. S.).

AS TO QUESTION 2:

In discussing proration, the statute speaks clearly and mandates that it is the taxes
levied which are to be prorated. The statute states that:

. . . the taxes levied for 1977 by the governing boards pursuant to this section
shall be f\rorated to insure that no such taxes will be levied for the first four
days of the tax year . . ..

The term “levy” is statutorily defined to mean the imposition of a tax, stated in terms
of “millage,” against property by a governmental body authorized by law to impose ad
valorem taxes. Section 192.001(9), . S. The millage authorized for water management
purposes by s. 9(b), Art. VIL, State Const., as amended at the special election on March
9, 1976, see s. 378.503(2)(a), F. S, (1976 Supp.), may be levied only by the designated water
management districts, and such districts are authorized to “levy"” such millage or ad
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valorem taxes on property within the several districts by s. 373.503(3) and required
thereby to prorate the taxes or millage levied for 1977 by the governing boards of the
districts as prescribed therain. Subsection (3) of s. 373.503 expressly refers to “millage”
in authorizing the governing boards of such districts to separate the “taxes levied” into
a millage for district purposes and a millage for basin purposes. The extension of such
millage or taxes on the county tax roll means the arithmetic computation whereby the
“millage” is converted to a decimal number representing one one-thousandth of a dollar
and then multiplied by the assessed value of the property to determine the tax on the
property. Section 192.001(6), F. S.

Accordingly, the governing boards of the affected districts should establish or fix the
millage or tax rates or the taxes to be levied by each district for 1977 in such manner as
to insure that no such taxes will be levied for the first 4 days of the 1977 tax year. The
tax rate, or millage, so calculated is the rate to be certified to the several roperty
appraisers, and by them extended on the county tax rolls. See s. 373.539, E S, as
amended by Ch. 77-102, Laws of Florida. The statute mandates that such tax proration
is to be accomplished by the governing boards of such districts, as opposed to the
%rngrty appraiser. Also see s. 373.539(1) and (4), F. S., Rules 12D-8.14 and 12D-8.15,

AS TO QUESTION 3:

The statute does not mandate any particular manner or method by which the tax
proration for the 1977 tax year is to be accomplished. Apparently, the manner and
method of the proration was intended to be left to the discretion of the various governing
boards of the affected districts, What is readily clear and unequiveeal from the language
of the statute is that no faxes levied for 1977 are to be levied for the first 4 days of the
tax year 1977, Accordingly, if the governing boards choose to exercise their discretion in
accomplishing the proration commmanded by the statute by computing a budget to operate
for a fiscal year less 4 days and calculate a millage or tax rate to yield sufficient revenues
to fund only such budget, such determination would appear to be within the discreticn
of the governing board and would appear to be authorized by the statute. Such discretion
could not be exercised arbitrarily or capriciously and could certainly not be exercised in
any manner so as to defeat the plain intent of the statute requiring proration so that no
such tax will be levied for the first 4 days of the tax year 1977.

677-94—September 13, 1977
TAXATION

UTILITY FRANCHISE CHARGE-—~NOT CONSIDERED “TAX” FROM
WHICH COMMUNITY COLLEGE IS EXEMPT

To: Winifred L. Wentworth, Genercl Counsel, State Board of Education, Tallahassee
Prepared by: Joseph C. Mellichamp III, Assistant Attorney General
QUESTION:

Is the franchise charge or fee imposed upon the Florida Gas Company
pursuant to its franchise agreement with tie City of St. Petersburg, and
a proportionate part of which is separately stated on its bills rendered to
the St. If'?etersburg Community College, a tax from which the college is
immune

SUMMARY:

A contractual franchise charge or fee imposed upon or exacted from a
public utility by a municipality in consideration for special privileges
granted the utility by the municipality and separately stated on bills
rendered to the utility’s customers is not a tax, but constitutes a part of
the utility’s operating costs and rate base, and a community college is not
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exempt or immune therefrom under existing constitutional and statutory
law. The college must pay its proportionate share of such fee or operating
costs as 2 part of the total charges for utility services rendered to and
received by the college the same as any other public or private consumer
of such services.

Your question is answered in the negative.

In AGO 075-231, I addressed a similar question and I concluded that a franchise charge
or fee imposed upon a public utility by a local government for granting a franchise to a
utility company furnishing utility services within the local government’s territorial
jurisdiction was naot a franchise tax or any other form of tax, but rather a contractual fee
or charge negotiated or contracted for by the local government for granting such
franchise or special privilege to such utility company. In that opinion, I stated:

Initially it should be noted that the referenced Order of the Florida Public
Service Commission does not, nor could it legally, authorize any tax—it is not
a “general law” within the purview of s. %(a), Art. VII, State Const. which

rovides that units of local government may be authorized by general law to
ﬁzvy other taxes {i.e., other than ad valorem taxes] for their respective purposes
(Emphasis supplied.); nor is it a “law” within the purview of s. 1(a), Art. VII,
State Const., which provides that “[n]o Zax shall be levied except in pursuance
of law.” (Emphasis supplied.) Secondly, if the Order is referring to a franchise
tax levied under the authority of a city charter act or special law or local law
of any kind enacted prior to or after the adoption of the 1968 State Const.,
whether labeled a “franchise tax,” a “license tax” or any other form of excise
tax, such charter or special or local law was superseded, preempted and
invalidated by s. 9(a), Art. VII, supre, and is of no viability or legal efficacy. City
of Tampa v. Birdsong Motors, Inc,, 261 So.2d 1 (Fla. 1972). In addition, I am
unaware of any constitutional or general law authorization for the levy by a
unit of local government of a “franchise tax,” or any other form of excise tax
on the franchise %fanted by such unit of local government to a public utility
company to furnish utility service, within its jurisdictional or territorial limits.
Thus, although denominated as “franchise taxes” in the order, it appears more
likely that the charges referred to therein are contractual fees or charges
negotiated or contracted for by the government bodies under, and as
consideration for, franchise agreements between the company and the
respective governmental bodies for the privilege of using the public rights-of-
way and places and conducting business thereon within the territorial limits of
the respective governmental bodies or the exercise therein of other special
privileges granted by the governmental bedy concerned.

Enclosed with your inquiry are communications suggesting that Dickinson v. City of
Tallahassee, 325 So.2d 1 (Fla. 1975), might apply to the franchise charge or fee imposed
upon the Florida Gas Company pursuant to its franchise contract with the City of St.
Petersburg, a proportionate part of which has been charged to and separately stated on
bills to the St. Petershburg Community College for utility services. Dickinson holds that
the state and its agencies, the counties, and the county school boards are immune from
the 10 percent utility tax which may be lawfully levied by the municipalities pursuant to
8. 166.231, F. S. However, that case involved excise taxes levied directly on or against
the consuming governmental agencies and not contractual exactions such as franchise
fees which are in reality an additional cost or expense of doing business and regarded as
a legitimate expense of operation. ) . .

The contractual franchige fee imposed by the City of St. Petersburg is exacted directly
from the Florida Gas Company in consideration for special privileges granted it by the
municipality to enable the utility to carry on the business of furnishing utility services
within the city’s territorial jurisdiction. This fee represents one segment of the utility
company’s operating costs, which forms a part of the company’s rate base and is part of
the total charges paid by a consumer for utility services received by it. The Public Service
Commission (Docﬁet No. 750361; Order No. 7538), and not the municipality, requires that
the utility company break down its charges or rates for utility services on its customer
bills to reflect the amount attributable to the franchise fee which is a part of the
company’s total charges to the consumer for utility services, As noted in AGO 075-231,

owever such franchise charges or fees may be characterized by the Public Service
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Commission, they are not in fact and in law taxes, and the community college therefore
is not exempt or immune therefrom under existing constitutional and statutory laws of
the state. Therefore, there exists no basis for invoking the doctrine of sovereign
immunity explicated in Dickinson, supra, and the college must pay the charges for the
utility services furnished it by the utility (including the proportionate part of the
franchise charge or fee which is a part of the total charge for services supplied) the same
as any other public or private consumer of such services, just as it pays for sewer and
water and telephone services.

It should be noted that an ad valorem tax is an operating expense of the utility which
constitutes a portion of its rate base or total charge for utility services it furnishes the
consumer. The community college is no more immune or exempt from the payment of
the proportion of its utility bill which goes to ad valorem taxes than it is immune from
the payment of the franchise charge or fee which is not a tax levied against the college,
Cf. AGO 074-390, holding that a county school board, as a consumer of petroleum
products, was not exempt or immune from that portion of the purchase price reflecting
an excise or license tax paid by a registrant or terminal facility operator for the privilege
of operating terminals and transferring pollutants, including petroleum products, over
Florida waters, such excise tax being an additional eost of doing business by the terminal
operator from whom distributors and the ultimate consumers purchased their petroleum
products. As noted in 13 CJ.S. Public Utilities, at p. 1042, taxes of whatever kind or
nature to which a public utility is subject in the performance of its public duties,
including taxes on real and personal property, are to be considered as part of its
operating expenses.

In AGO 070-56, this office concluded that a franchise fee imposed by a municipality on
a telephone company, which, by then existent regulations of the Public Service
Commission, was authorized to be indicated on its bills to its consumers as an increase
in its charges for telephone services and thus passed on to the consumers, was legally
required to be paid by state agencies. Attorney General Opinion 076-137 held that an
impact fee, in the nature of a user charge, established by city ordinance and imposed on
a county school board for the privilege of connecting to a city’s water and sewer system
was not a tax or special assessment and the school board was liable therefor the same as
it was for any other utility fees or charges of publicly or privately owned utilities. It was
further found that the then existin%)provisions of the Florida School Code regulating the
levying of assessments for special benefits on school districts and the payment of such
assessments had no application to the imposition of such impact fees or user charges
against the school board and did not shielcf it from the payment of such fees or charges,

The community college is paying for the use of the utility service. The franchise fee,
which hag been found not to be a tax levied on or against the college, represents a part
of the utility company’s operating costs or expenses that it legitimately passes on to its
customers. Therefore, the college is not exempt or immune from payment of the same
and must pay its proportionate share of such fee or operating costs of the utility as a part
of the price or total charges for utility services rendered to and received by it.

077-95—September 13, 1977
DEPARTMENT OF ENVIRONMENTAL REGULATION
RULEMAKING POWERS—WATER MANAGEMENT AND QUALITY

To: Joseph W. Landers, Jr., Secretary, Department of Environmental Regulation,
Tallahassee

Prepared by: Staff
QUESTION:
As between the Secretary of the Department of Environmental
Regulation and the Environmental Regulation Commission, who is
vested with the authority to adopt regulations under Ch. 373, F. S,,

relating to the conservation, protection, management, and control of the
waters of the state?
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SUMMARY:

The Environmental Regulation Commission established by s. 4(7) of Ch.
75-22, Laws of Florida, Is authorized to set standards and make rules
relating to water quality. The Governor and Cabinet as the Land and
Water Adjudicatory Commission possess the exclusive authority,
notwithstanding the provisions of s. 373.026(7), F. 8., to review policies,
rules, regulations, and orders of the water management districts. The
Department of Environmental Regulation and the water management
districts created by s, 373.069, F. S. (1976 Supp.), have authority relating
to water quantity; water use; and storage and conservation, protection,
management and control of water resources of the state.

Section 11 of Ch. 75-22, Laws of Florida, transferred all powers, duties and functions
of the Department of Natural Resources relating to water management as set forth in
Ch. 378, F. S, and Ch. 74-114, Laws of Florida, to the Department of Environmental
Regulation. See s. 20.261(7), F. S. Section 4(7) of Ch. 75-22 created an Environmental
Regulation Commission as part of the Department of Environmental Regulation. See s.
20.261(3), F. S. Section 8 of Ch. 75-22 transferred the Department of Pollution Control to
the Department of Environmental Regulation, except for those duties vested in the
Governor and the Cabinet under s. 5 of Ch. 75-22, and except for certain duties and
powers relating to open burning of certain lands transferred to the Department of
Agriculture and Consumer Services. See s. 20.261(4), (12), F. S. See also ss. 403.031(1),
403.061(7), (11), (13), and (14), 403.1822(2) and 403.1823(1).

Section 6(1)(a) of Ch. 75-22, Laws of Florida, provides that the Environmental
Regulation Commission shall exercise the exclusive standard-setting authority of the
department, excegt as provided in ss. 6(1)(b) and 11 of Ch. 75-22. See s. 403.804&), F. S.
Section 6(1)(b) of Ch. 75-22 deals with studies of proposed stendards (as well as standards
existing on the effective date of Ch. 75-22), which set a stricter or more stringent
standard than one set by federal agencies pursuant to federal law or re%ulation. Such
standards as are provided for in s. 6?1)(b) of Ch. 75-22 are required to be submitted to the
commission, which shall initially adopt the standards referred to in s. 6(1)(b), but final
action thereon shall be by the Governor and the Cabinet, who may accept, reject, or
modify the same or remand the standards for further proceedings. In effect, the
commission and the Governor and Cabinet have concurrent authority with respect to
adoption of those standards delineated in s. 6(1}(b) of Ch, 75-22, with final authority being
vested in the Governor and Cabinet. See s. 403.804, F. S. .

Section 11 of Ch, 75-22, in pertinent part, transferred all powers, duties, and functions
of the Department of Natural Resources relating to water management as set forth in
Ch. 378, I, S., and Ch. 74-114, Laws of Florida, an act relating to water management
districts and regional water supply authorities, to the Department of Environmental
Regulation. However, such transfer shall not affect the existence of, or membership on,
any water management district board, and notwithstanding the provisions of s.
373.076(7), the Governor and Cabinet sitting as the Land and Water Adjudicatory
Commission have the exclusive power, by vote of four of the members thereof, to review
and to rescind or modify any rule or order of a water management district to insure
compliance with the provisions and purposes of Ch. 3783, except those rules which involve
only the internal management of the district.

In essential part, the provisions of s. 11 of Ch. 75-22 operate to remove and supersede
the power theretofore vested in the Department of Natural Resources {before and upon
the transfer of its powers to the Department of Environmental Regulation by s. 11, ch.
75-22) to review and to rescind or modify any rule or order of a water management
district except for those involving only the internal management of the district, to insure
compliance with the provisions and purposes of Ch. 373, F. S., and to vest such power
solely in the Governor and Cabinet as the Land and Water Adjudicatory Commission. See
s, 373.114. As to such rules or orders of the several water management districts, neither
the Environmental Regulation Commission ner the head of the Department of
Environmental Regulation is vested with any authority to review or to rescind or modify
in order to insure compliance with the provisions and purposes of Ch. 373, With respect
to such water management districts’ rules or orders, 8. 11 operates as an exception from
the standard-setting or rulemaking authority vested in the Environmental Regulation
Commission by s. 6(1)a) of Ch, 75-22, leaving such rulemaking }l)owgr initially with the
water management distriets, subject to the review power and final action of the Gavernor
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and Cabinet, sitting as the Land and Water Adjudicatory Commission. The commission
may, however, initiate such review, as may the head of the department, among others,
as prescribed by statute. See s, 373.114.

Section 3(12) of Ch, 75-22, Laws of Florida, codified as s. 403.803(12), F. S., defines
“standard” to mean any rule of the Department of Environmental Regulation relating to
air and water quality, noise, and solid waste management, except for rules relating solely
to the internal management of the department, and the procedural matters listed in the
statute. The rules of the water management districts (see ss. 373.044, 373.113 and 373.171,
F. S, and s. 373,171, F. S. [1976 Suppi‘l) which are reviewable by the Land and Water
Adjudicatory Commission (s. 373.114, F. S)), and the regulations of the Department of
Environmental Regulation adopted to administer the provisions of Ch, 373, F. S. (not Ch.
403, F. S.), primarily are not concerned with “air and water c%lality, noise and solid waste
management,” such matters being primarily the concern of Ch. 403. It is only incidentally
under Ch. 373 that “water quality” is expressly addressed, e.g., see ss. 373.023(2),
373.026(1), 373.036(2)X(g), 373.039, 373.087 and 373.206, and that in the main in connection
with the State Water Use Plan, see s. 373.036, and the Water Quality Standards System
of the department (see s, 373.039). Also see s, 403.061(13), F. S. The standard or rule and
the standard-setting or rulemaking authority mentioned in s, 6(1)(a) and (b) of Ch. 75-22,
codified as s. 403,804, F. S., has reference to the standards or rules defined by s. 3(12) of
Ch. 75-22, codified as s. 403.803(12), F. S, For the purposes of this opinion, such standards
or rules relate to water quality as distinguished from rules of the water management
districts or the Department of Environmental Regulation relating to water quantity,
water use, storage, and consumption; and the conservation, protection, management, and
control of the water resources of the state. See s. 373.016(3). This bifurcation of functions
is discussed in Wershow, Water Management, the Future of Florida, Legal Implications,
51 Fla. Bar, J., No, 3 (March 1977). It should be noted parenthetically that, although
water management districts created pursuant to s, 373.069, F. S (1976 Supp.), do not
have rulemaking authority concerning water quality, it is implicic in Ch, 373 that the
district should not, by permit, authorize unlawful degradation of water quality. Attorney
General Opinion 076-16. In general, the Environmental Regulation Commission, under
Ch. 75-22 and the provisions of Ch. 403, F. 8., su?plants and exercises the powers of the
former Pollution Control Board as the head of the former Department of Pollution
Control (transferred to the Department of Environmental Regulation, see s. 8 of Ch. 75-
22, and s, 20.261(4), F. S.), in establishing and enacting water quality standards for the
state as a whole, See s, 403.061(13).) The commission shares the designated part of such
rulemaking authority with, and is subject to the final action and approval of, the
Governor and the Cabinet as to such designated rulemaking authority only. Section
403.804. The commission does, however, serve as the adjudicatory body for final actions
taken by the department, except for those appeals and decisions authorized in ss.
20.261(12) and 253.76, F. 8. (s. 5, Ch. 75-22.). See s. 403.804(1).

Chapter 75-22, Laws of Florida, does not affect the secretary’s authority with regard
to Ch. 373, F. S. Section 6(1)(b) of Ch. 75-22 (s. 403.804(2), F. S.) is a limitation on, or an
exception to, the commission’s power with respect to water quality rulemaking. Such
exceptions must be strictly construed. Farrey v. Bettendorf, 96 So.2d 889 (Fla. 1957);

tate v. Nourse, 340 So0.2d 996 (2 D.C.A. Fla,, 1976), And, of course, the express mention
of the exception of certain powers would necessarily exclude any other exceptions, See
Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952) and Williams v. American Surety Co. of
N. Y, 99 So.2d 877 (2 D.C.A. Fla., 1958). However, such an exception does not grant or
vegt in the secretary any rulemaking power regarding water quality rules or standards.

The pertinent part of s. 11, Ch, 75-22 (s. 373.114, F. S,) operates as a limited or partial
deprivation of the secretary’s power otherwise possessed under s. 378.026(7), F. S., to
review and rescind or modify any rule or order of a water management district, except
the internal management of the district. This section places such power in the Governor
and Cabinet as the Land and Water Adjudicatory Commission, but does not vest any
power in that regard in the Environmental Regulation Commission, nor does it take from
31};3 gg%reg‘arg any other powers he may have over the districts or the administration of
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077-96—September 13, 1977
(See also 077-96A)

MEDICAL PRACTICE ACT

NURSES’ DUTY TO CARRY OUT MEDICATION AND DRUG
TREATMENT ORDERS GIVEN BY PHYSICIANS' ASSISTANTS

To: Dr. E. T, York, Chancellor, State University System, Tallahassee
Prepared by: Walter Kelly, Assistant Attorney General
QUESTIONS:

1. Must a registered nurse carry out medication and treatment orders
given her by a physician’s assistant?

2, Has a nurse the responsibility to inquire into the delegation of
authority to the physician’s assistant each time she receives a drug or
treatment order from a physician’s assistant?

3. May a nurse refuse to carry out an order she receives from a
physician’s assistant which she believes or has reason to believe is
contrary to or exceeds his delegated authority?

SUMMARY:

Nurses administering medication or drug treatment orders executed by
a certified physician’s assistant under the supervision of, or at the
direction of, a licensed physician to whom such physician’s assistant is
assigned are not violating any provision of the state nursing law, Ch. 464,
F. S. Nurses are required to carry out such medication or drug treatment
orders without inquiry as to the delegated authority of such physician’s
assistant on every such order each time he or she receives one. All such
medication or drug treatment orders should be routinely administered or
performed by nurses as directed, to prevent arbitrary or capricious
reasons for failure to administer such orders and impairment or
nullification of the vital functions of the physician’s assistants pursuant
to s. 458.135, F. S., and nurses may not refuse to carry out such orders.

As these questions are interrelated, they will be answered together.

n overview of s. 458.135, F. S, as to the role of the physician's assistant is
appropriate in answering your questions.

The Legislature, by enactment of s. 458.135, F. S., sought to alleviate the problem of
insufficient and maldistributed health care services in this state. A new category of health
care manpower, the physician’s assistants, was established, a designation given to
qualified medical personnel trained to perform medical services and assist licensed
physicians in providing medical services to patients under their care. The definition as
provided in s. 458.135(2)(d) is:

“Physician assistant” means a person who is a graduate of an approved
program or its equivalent and is approved by the board to perform medical
services under the supervision of a physician or group of physicians approved
by the board to supervise such assistant. (Emphasis supplied.)

Section 458.135(3), F. S., explicates that, notwithstanding any other provision of law, a
physician’s assistant may perform medical services when such services are rendered
under the supervision of a licensed medical practitioner or group of physicians approved
by the State Board of Medical Examiners in the specialty area or areas for which the
physician’s assistants are trained or experienced. Also see 5. 458.13(4), F. S., providing
that the definitional section relating to the practice of medicine shall not be construed to
prohibit services rendered by a trained physician’s assistant, and Rule 21M-17.01(5),
FAC, in part defining a physician’s assistant as one who performs tasks or a
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combination of tasks traditionally performed by a physician, including medical
treatment.
Also included with the statute is a definition of supervision:

“Supervision” means responsible supervision and control with the licensed
physician assuming legal liability for the seruices rendered. by the physician’s
assistant. Except in cases of emergency, supervision shall require the easy
availability or physical presence of the licensed physician for consultation and
direction of the actions of the physician’s assistant, The Board of Medical
Txaminers shall further establish rules and regulations as to what constitutes
responsible supervision of the physician’s assistant. [Section 458.135(2)(e), F. S.;
emphasis supplied.]

It is important to note that the foregoing placed legal liability and responsibility for
%atients’ medical services upon licensed physicians approved by the Board of Medical

xaminers to supervise physicians’ assistants. See s. 458.135(2)(d), (6), and 9, F. S
Section 458.135(14), F. S, further ]irov.ides, “all physicians or physician groups utilizing
physicians® assistants shall be liable for any acts or omissions of physicians’ assistants
while acting under their supervision and control,” Seetion 458.135(2)(e), F. S., directs the
Board of Medical Examiners to establish rules and regulations as to responsible
supervision of physicians’ assistants. Section 458.135(5)(d), ¥. S., further provides:

The board shall adopt and gublish standards to insure that such programs
operate in a manner which does not endanger the health and welfare of the
patients who receive services within the scope of the program. The board shall
review the quality of the curriculum, faculty, and facilities of such programs,
issue certificates of approval, and take whatever other action is necessary to
determine that the purposes of this section are being met.

It is evident from the foregoing sections that the Legislature intended that the
physician’s assistant play a major role in delivery of health care or medical services
under the prescribed supervision and consistent with the pationt health and welfare.

Section 458.135(3), F. S., enumerates the places where certified physicians’ assistants
may perform medical services. Section 458.135(3)(c) specifically denotes a hospital, such
as Shands Teaching Hospital, where the supervising physician to whom the physician’s
assistant is assigned is a member of the staff, as a place where medical services may be
performed by certified physicians’ assistants,

In reference to your question as to whether s. 464.021(2)(a)2, F. S, of the nursing
chapter conflicts with s. 458.135, F. S,, s. 464.021(2)(a)2. provides that the practice of
professional nursing includes: “the administration of medications and treatments as
prescribed or authorized by a person licensed in this state to prescribe such medications
and treatments.” You also indicated by your letter that the nursing staff’ at the hospital
was apprehensive in administering medication or drug treatment orders executed by a
physician’s assistant; that they believe to administer such oxder would be in violation of
5. 464.021(2)(a)2. Therefore, 3. 464.021(2)(a)2. hindered performance contemplaced and
expected by the Legislature in enacting s. 458,185, F. S.

In my opinion s. 464.021(2}a)2,, F. S,, in no way prevents a nurse from administering
a medication or drug treatment order from a certified physician’s assistant. The section
specifically operates as the definitional statute of the practice of nursing and has nothing
to do with what constitutes the practice of medicine and the performance of medical
services or the regulation thereof by the state through the Board of Medical Examiners.
Indeed, s. 464.25, F. S. (1976 Supp.), specifies that nothing in Ch. 464, ¥, S, ghall be
construed to confer the authority to practice medicine. It does not indicate that a
medication or drug treatment order has to be handed directly from a licensed é)hysician
into a registered nurse’s hand in order to be administered. The important words to note
from s. 464.021(2)(a)2. are “as prescribed or authorized by a person licensed in this
state. , . .” If a certified physician’s assistant is performing such a task or executing
medication or drug treatment order forms under supervision authorized or directed by
the supervising licensed physician, administering of that medication or drug treatment
order by the registered nurse does not violate s, 464.021(2)(a)2.

The nursing staff should be informed that the supervising licensed hysician to whom
the physician’s assistant bas been assigned has the legal liahility ang responsibility for
medical services rendered by such physician’s assistant. Medication or drug treatment
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orders executed by a certified physician’s assistant under the supervision of or at the
direction of a licensed physician to whom such assistant is assigned are required to be
carried out without inquiry into the delegation of authority to the physician’s assistant
as to every order each time he or she receives one. It is also my opinion that any
medication or drug treatment order jssued by a certified physician’s assistant, authorized
or directed by the supervising physician, should be routinely administered or performed
by the nursing staff, and nursing personnel may not refuse to carry out such orders, To
conclude otherwise could lead to arbitrary or capricious reasons for failure to administer
gfl Smﬁ;’éﬁ’eﬁ xgegixcat{on or drug1 trea(timerif. grders a\lm%horized by the prescribing physician
. re, impair or impede and nullify a vital functi ician’ 1
and, therefore, lmpair or In g o Yy ction of the physician’s assistants

077-96A—Novembsr 18, 1977
(Supplement to 077-96)

MEDICAL PRACTICE ACT

NURSES' USE OF JUDGMENT IN CARRYING QUT PHYSICL ’
ASSISTANTS’ DRUG TREATMENT ORDERS ANS

To: Helen P. Keefe, R.N., FExecutive Director, Board of Nursi D
Professional and Occupational Regulation, Jacksonvillef ng. Depariment of

Prepared by: Walter Kelly, Assistant Attorney General
{See 077-96 for questions)
SUMMARY:

Nursing personnel, based upon their training and experivnce, and
exercising their professional duty, have an obligation to guestion
medication and drug treatment orders given by a certified physician’s
assistant that appear, in their judgment, to be in error.

This is in response to your letter requesting clarification of AGO 077-96, regarding the
obhgatlgn_ of nursing personnel to carry out medication and drug treatment orders given
by physicians' assistants without inquiry as to the delegated authority of such physicians’
assistants, That opinion in seeking to clarify the role of physicians’ assistants under the
recent amendments to the Medical Practice Act, observed:

. .. It is also my opinion that any medication or drug treatment order issued
by a certified physicians’ assistant, authorized or directed by the supervising
physmaq, should be routinely administered or performed by the nursing staff,
and nursing personnel may not refuse to carry out such orders. . . .

_The quoted part of AGO 077-96 was not intended to infer that licensed nurses have no
right to exercise their professional judgment when effectuating medication and drug
treatment orders given by a certified physiciang’ assistant pursuant to Ch. 458, . S. By
statutory definition, the practice of professional nursing means, “the performance of any
act requiring substantial specialized knowledge, judgment, and nursing skill based on
the principles of psychologiecal, biological, ighysxcal, and social sciences and the application
of the nursing process.” Section 464,021, F. S.; emphasis supplied.

It would be a misconstruction of my earlier opinion to interpret it as limiting the
existing statutory and professional obligation of licensed nurses to exercise professional
Judgment in effectuating their duties and responsibilities. A licensed nurse does have the
obligation and responsibility to effectuate the medication and drug treatment orders
given by certified physicians’ assistants, but this obligation and responsibility includes
the necessity, by licensed nurses, to exercise their professional judgment when
administering medication and drug treatment orders. In the exercise of that professional
judgment they can certainly, when indicated, refuse to administer medical or drug
treatment orders given by a certified physician’s assistant when in the nurses’
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grofessional judgment the administration of such medical or drug treatment order would
e detrimental to the patient.

077-97—September 21, 1977
COUNTIES

MUST PARTICIPATE IN FUNDING MENTAL HEALTH PROGRAMS—
MAY NOT MAKE LUMP-SUM PAYMENT

To: Horace Thomas, Circuit Court Clerk and Gilchrist County Auditor, Trenton
Prepared by: Joslyn Wilson, Assistant Attorney General
QUESTIONS:

1. May a county contract with and pay funds to a mental health board
to provide mental health services within the district?

2. Under part IV of Ch. 394, F. S, may a county appropriate and pay
county funds in a lump sum to a mental health board to fund mental
health services under the jurisdiction of the board of county
commissioners?

SUMMARY:

Under s. 394.76(9), F. S. 1977, a county is required to participate in the
funding of mental health services under its jurisdiction. The county may
fund these services as required by s. 394.76(9) through the medium of a
district mental health board, a nonprofit quasi-public corporation,
without destroying the public nature or objective of the expenditure of
county funds. Furthermore, the county is authorized to contract with the
district boards to provide for and be provided with these services. The
county commission is not, however, aut orized by law to appropriate and
pay funds to the mental health board in lump sum to fund the county’s
proportionate share. The duties and function of the clerk of the circuit
court as county suditor must be preserved, and some control over the
disbursement of county funds must be retained by the board of county
comnmissioners in any contract between the district board and county in
order to insure that public funds are properly expended.

AS TO QUESTION 1:

According to your inquiries, the board of county commissioners of one of the sixteen
counties served by the District III Mental Health Board has vefused to release funds for
mental health services through the district board since it considers such payments to be
a “Jump sum” payment contrary to existing constitutional and statutory preauditing
requirements. In addition, the county is advised that it should not contract with, or
provide funds to, a “private, nonprofit corporation”; therefore, the county is reluctant to
approve the District Mental Health Plan prepared by the District III Mental Health
Board, a nonprofit corporation.

The Community Mental Health Act, part IV, Ch. 394, F. S, establishes a system of
locally administered and controlled community mental health services under the
supervision of the Department of Health and Rehabilitative Services. Section 394.68. The
community mental health programs established under this chapter are to be integrate
with state operated programs to provide a unified mental health system within the state.
Section 394.66(3) and (8). The district mental health boards have been established to
provide coordinated mental health services within the department’s service districts or
subdistricts as defined in s. 20.19, F. S., see ss. 394.67(1), (10}, and (11) and 394.89, and
serve as a direct link between the department and community programs. Cf. Rule 10E-
4.09(2)(a), F.A.C. Members of the boards are appointed by the governing bodies of those
counties having jurisdiction in the board district, ss. 394.67(2) and 394.70, F. S., and each
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board must be duly incorporated within the state as a nonprofit corporation. Section 1 o
Ch. 77-872, Laws of Florida (s. 394.69(5), F. 8. 1977). Each boardpis charged with thg
regpqn_sxblhty of preparing a district mental health plan which reflects the program
gza%?&sdefga&%s}éﬁi bytthgncliiegaé'rmgent axédtthehneeds of the district. This plan is to be

I strict administrator and to the governi i i
review, comment, and approval. See 5. 394.75. governing bodies of the counties for

Financing of mental health services is based upon a uniform ratio of the state

government responsibility and local participation. Section 394.66, F. S. The state’s share
of financial participation is 75 percent of the total operating costs of services and
programs specified in s. 394.75(3), F. S., less noureimbursable expenditures as provided
in s, 394.76(7), F. S, federal grants excluding funds earned under Title XX of the Social
Security Act, 42 U.S.C.A. s, 1397, and inpatient and third-party payments for services
rendered to individual eligible inpatients for which reimbursement has been requested
from the state. Section 394.76(4), F. S., as ariended by s. 33 of Ch, 77-312, Laws of
Florida. The expenditures of 100 percent of all third-party payments and fees for
noninpatient services are also eligible for state financial participation if such
exggx&dlt;i;ul'es are in e}ccgrgance g_vl_th : 394.16(7} Séection 394.76(4)(d).

ounties are required to participate in the funding of mental health servi
their jurisdiction. gectlon 394.76(9), F. S. 1977, speciﬁ%ally provides: fth services under

State funds for community mental health services shall be matched by local
funds on a three to one basis respectively. Governing bodies within a district or
subdistrict shall be required to participate in the funding of mental health
services under the jurisdiction of said governing body. The amount of the
Fartlmpatxop shall be at least that amount which, when added to other available
ocal matching funds, is necessary to match state funds.

“Governing bodies” means “the chief legislative body of a county, a board of count;
commissioners or boar,c,is of county commussioners acting jointly, orjlr:’heir counterparts ig
a charter government.” Section 394.67(2), F. S. (1976 Supp.) A municipality contributing
gxélzc};,szg?ytge a%decé into the lc&al funds making up the three-to-one basis set forth in s.
T8(9), thereby decreasing the required amount of a county’s partici ion i
furg{dmg f‘i)f znpntal healtgxlserviges. a y's participation in the
our first inquiry is directed as to whether the county may participate in providi
and funding mental health services within its I)'urisdictign aéy r%quireg by s %94.7%1(85
F. 8, throui}; the medium of a district mental health board, a nonprofit corporation.
Section 10, Art. VII, State Const., prohibits the state or a county, municipality, special
district, or any agency thereof from lending or using its leasing power or credit to aid
any private corporation, association, partnership or person. The purpose of this provision
is “to protect public funds and resources from being exploited in assisting or promoting
private ventures when the public would be at most incidentally benefited.” Bannon v.
Port of Palm Beach District, 246 So.2d 787, 741 (Fla. 1971); cf. State v. Town of North
Miami, 59 S0.2d 779 (Fla. 1952); Baily v. City of Tampa, 111 So. 119 (Fla. 1926). However,
when a public purpose is invalved, the courts have recognized that a county may
accomplish this purpose through the medium of a nonprofit quasi-public corporation. See,
ienerally, Burton v. Dade County, 166 So0.2d 445 (Fla. 1964); ¢f Raney v. City of
:‘ake'la.ngi, 88 So0.2d 148 (Fla. 1956). Thus, the applicability of the constitutional
prohibitions contained in 8. 10, Art. VII, are dependent in part on whether a valid public
purpose is involved. The determination of what constitutes a valid public purpose for the
expenditure of public funds is, at least initially, a determination for the Legislature. Cf.
Watson v. Larson, 33 S0.2d 155 (Fla. 1947), cert. denied, 333 U.S. 862 (1948). With respect
to the establishment of mental health proErams within this state, the Legislature has
considered those services to be a proper subject for the expenditure of public funds. See
also s, 125.01(1)(e), F. S., which authorizes counties to provide and operate health and
&elfare programs. If the purgosga to be achieved constitutes a valid pu%lic purpose, then
t e means to be applied to obtain such a purpose is largely within the discretion of the
Cegxslatu_re, see, generally, 81A CJ.8. States s 2055;3, p. 729. Cf. Florida Power
orporation v, Pinellas Utility Board, 40 So.2d 350 (Fla. 1949), The Florida Supreme
ourt, discussing public or quasi-public corporations, has stated:

Their business ordinarily is stipulated by the Legislature to fill a public need
without private profit to any organizers or stockholders. Their function is to
promote the public welfare and often they implement governmental regulations
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within the state’s police power. In a word, they are organized for the benefit of
f%? pil;)%l](')) ][O’Ma ey v. Florida Insurance Guaranty Association, 257 So.2d 9
a. .

See also Forbes Pioneer Boat Line v. Board of Commissioners of Everglades Drainage
District, 82 So. 346 (Fla. 1919), in which the Florida Supreme Court discussed the
distinction between private, quasi-public, and public corporations and public quasi-
corporations. District mental health boards, organized under Ch. 394, F. S, and
incorporated as nonprofit corporations under Ch. 617, F. S,, see s. 394.69(5), F. S. 1977,
appear to qualify as quasi-public organizations; they are nonprofit, their services are
available to the general public within the board district, and they serve a valid public
purpose—mental health. Cf. AGO 073-40. The fact that a county under its home rule
powers utilizes the services of a nonprofit organization to handle the operating details of
mental health facilities or programs does not destroy the public nature or objective of the
e};l{penditure made for that specific county purpose. Cf. AGO 073-40 and cases cited
therein.

On the basis of the foregoing authorities, it appears that a county can utilize a private
nonprofit corporation to carry out public purposes. Therefore, county participation in
mental health programs through the medium of the district mental health boards is not
violative of s. 10, Art. VII, of the Florida Constitution.

Moreover, s. 394.73(1), F. 8., provides that any county within the board district may
contract for mental health services with the same authority as does the Department of
Health and Rehabilitative Services. Since under s. 394.457, F, S., the department is
authorized to contract with district boards to provide for, and be provided with, mental
health services and facilities, it appears that a county, possessing the same authority as
the department in this respect under s. 394.73(1), may also contract with the district
boards to provide for these services. See also s. 394.73(2), (8), and (4), F. S., which
provides that counties within a board district may enter into agreements with each other
for the establishment of joint mental health programs and, in certain circumstances, may
withdraw from such programs. However, under s. 394.76(9), F, S., the county is required
to participate in the funding of these programs, and the foregoing statutory requirements
of county participation may not be frustrated by a county’s refusal to contract or to
include in 1ts budget funds for these services to the extent mandated by the statute.

AS TO QUESTION 2:

As discussed in question 1, a county must participate in the funding of mental health
services. The county’s required participation in the funding of these mental health
services may be accomplished through the medium of a district mental health board.
However, neither the County Mental Health Act nor the rules promulgated by the
Department of Health and Rehabilitative Services established guidelines as to the
manner and procedure to be followed in budgeting, appropriating, and disbursing the
county’s respective proportionate share of the funding of mental health services under
the county’s jurisdiction. The Community Mental Health Act requires the district mental
health board to prepare a budget and to “receive and disburse such funds as are
entrusted to it by law or otherwise, including funds from both private and %ublic
sources . . . ."” Section 394.71(2), F. S. The total operating budget of a single board
within a service district is limited to $200,000; if there are two or more boards within a
district, the budget may be no greater than $225,000. Section 394.69(4), F. S. 1977, All
funds received by the board must be disbursed in accordance with the district mental
health plan approved by the counties and department and an annual report submitted
containing, inter alia, a fiscal accounting. See ss. 394.75 and 394.71(4), F. S. However, the
manner in which local funds, both public and private, are to be received, should be
determined jointly by the appropriate district boards, service providers and various
funding sources within the board district. See Rule 10E-4.09(8)(a) F.A.C.; AGO 076-153.

This office has consistently recognized that, in accordance with constitutional and
statutory requirements, the clerk of the circuit court as county auditor has a duty to
audit and approve the disbursement of county funds. See s. 1(d), Art. VIII, State Const.,
s. 129.09, F. S; ¢f AGO’s 056-151 and 059-92. While a public purpose may be
accomplished through a nongovernmental entity such as a nonprofit corporation, “[t}here
must be some control retained by the gublic authority to avoid frustration of the public
purpose,” O’Neill v. Burns, 198 So0.2
constitutional or statutory authority, county funds may not be turned over in a lump sum
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to a noncounty agency or corporation to be expended by tha ization in i
discretion and not by county warrant. See, e.g.? AGO 0%,9-92 tinorgvi?éiatiﬁ?s lgﬁilct:
determ}nfad that, although a county could arrange with a state or county welfare board
to administer a welfare ‘Pbrogram within the county, it could not turn over its funds to a
governmental agency without preserving the preaudit function of the clerk of the circuit
court as county audltoy. A county could not make a lump-sum payment to a
governmental agency without express statutory or constitutional authority. Accord:
Attorney General Oplmoq 064-96. Similarly, a county may not turn over its funds in lump
sum to a nonprofit quasi-public corporation, In an informal opinion to Bruce Jones
County Attorney fox: Palm Beach County, dated January 22, 1968, this office advised that’;
lump-sum contrlbutans by county commissions to other agencies were not authorized.
The statute upon which that opinion was based was substantially amended to expressly
provide that the county could transfer money budgeted for the Palm Beach County
Industrial Development Board to the board at the beginning of each fiscal year or in
equal monthly payments. See informal advisory opinion to George H. Bailey, County
Attorney for Paln} Beach County, dated October 15, 1969. See also s. 160.01, F. é which
expressly authorizes lump-sum payments of county or municipal funds to r:agional
planning councils. Section 160.01 was amended in 1969 by Ch. 69-63, Laws of Florida, to
ex%)trgsslly autl;’orizfg such payments. ' '
1s clear, therefore, that under the present language of part IV, Ch. 394, F. S. i
particular, s. 394,76, a county is not authorized to malgie Iurgp-sum’payment,sFt‘;oi’d?gtcxi'ilclé
mental health board. Thus, since the county is required to budget and fund mental health
services under its jurisdiction, an alternafive method of payment must be agreed upon
by the county and district mental health board, The clerk of the circuit court as county
auditor may audit and approve claims for mental health services on an item-by-item
basis, paying such claims by county warrant upon submission of a proper voucher. The
county’s contract with the district board may provide an alternative method of payment;
howevey2 any contract with the district board to provide these services must preserve the
preauditing function of the clerk as county auditor. For example, the district board may
set up a revolvmgr fund which would be reimbursed by the county only after proper
vouchers for the disbursement of such fund were audited by the clerk as county auditor
and approved by the board of county coramissioners. Cf AGO 059-92. I would also refer
you to the method set forth in s. 394.76(6), F. S. (1976 Supp.), for state reimbursement
which Is presently being implemented. I am advised by the Department of Health and
Rehabilitative Services that under the “purchase of service approach,” the state in effect
purchases mental health services for which the respective boards are compensated. See
also informal advisory opinion to Harry A. Johnson, II, Attorney for the Clerk of the
Circuit Court of Palm Beach County, dated November 22, 1971, supplemented by letter
to John B. Dunkle, Clerk of the Circuit Court of Palm Beach County, dated December
16, 1971, in which this office concluded that monthly payments to a community mental
health center based upon an agreement limiting the county’s share to an agreed-upon
percentage of the center’s operating and capital expenses and requiring monthly
requisitions to be accompanied by & certified copy of the previous month’s list of payroll
warrants and warrants for operating expenses were not unauthorized “lump-sum”
payments. Such payments could be made by the county after a review hy the clerk, ag
county auditor, of such certified copy of the previous month’s list of warrants submitted
tOXJm »g;th l(:het }:nonth]‘y requisitions,
ccordingly, the county must participate in the funding of these mental health i

to the extent specified in 5. 894.76(9), F. S. 1977, and is therefore required to cont:aeg: 1ac§§
include the required funding in the county's annual budget. Some control over the
dlsbur_sexpent of these funds, however, must be retained by the board of county
commissioners, see O’Neill, supra, and the duties and function of the clerk of the circuit
court as county auditor must be preserved. Therefore, the county, in funding mental
h_ealt_h services ag required by s. 894.76(9), F. S. 1977, may provide by contract with the
district mental health board for the disbursement of county funds. For example, the
county may warrant claims submitted by voucher on an item-by-itern basis, or the district
lo'drd may establish a revolving fund which will be reimbursed by the county after the
clerk properly audits and approves claims. However, any contract with the board for
disbursement of county funds must insure that the payments are subject to proper
disbursement controls and accounting procedures.

213

ot

||




077-98 ANNUAL REPORT OF THE ATTORNEY GENERA