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CONSTITUTIONAL DUTIES OF THE ATTORNEY GENERAL 

The revised Constitution of Florida of 1968 sets out the duties of the Attorney 
General in Subsection (c), Section 4, Article IV as: 

H. • • the chief state legal officer." 

By statute, the Attorney General is head of the department of legal affairs, and 
supervises the following functions: 

Serves as legal advisor of the Governor and other Executive Officers of the State 
and State Agencies. 

Defer,ds the public interest. 

Repre~ents the State in legal proceedings. 

Keeps a record of his official acts and opinions. 

Serves as a reporter for the Supreme COllrt. 

Assembles the Circuit Judges in biennial session to consider the betterment of 
the Judicial System, including recommendations for Legislature. 

Reports to the Governor, for transmission to the Legislature, on the operation of 
laws of the last previous Session, including decisions of the courts affecting these 
laws. 

COST DATA 

This public document was promulgated at a base cost of $5.69 per book for 
1200 copies for the purpose of providing a permanent compilation and 

index of official Attorney General's Opinions. 
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STATE OF FLORIDA 
DEPARTMENT OF LEGAL AFFAIRS 

OFFICE OF THE ATTORNEY GENERAL 
THE CAPITOL 

ROBERT L. SHEVIN TALLAHASSEE, FLORIDA 32304 
Attorney General 

December 31, 1977 

LETTER OF TRANSHITTAL 

Honorable Reubin OlD. Askew 
Governor of Florida 
The Capitol 

Dear Governor: 

I have the honor of submitting to you herevvi th 
the Annual Report of the Attorney General for th7 

. 1977 This report is submitted to you by v 7rtue 
;~a~he co~stitutional mandate directing each off~ce~ 
of the executive department to make a full repor 0 
the actions of his office to the Governor. 

This report includes opinions rendered by.me ~~rth 
Attorney General, an organizational chart set~~ng 
the structure of the Department of Legal Affa~rtS~ a~d 

ff ' This year as a con ~nu~ng the personnel of my 0 ~ce. 'd 
reference source on Governm7nt in,the sunS~tn~ !~iCh 
Public Records laws we are ~nC1Ud~ngl a ~o~ e on these 
outlines existing case Law and lega op~n~ons 
SUbjects. 

Statutes and constitutional sections c~ted a~d t 
an alphahetical subject index may he found ~nthe as 
portion of the report. 

RLS/B/g 

Most respectfully, 

Cf~/~ 
ROBERT L. SHEVIN 
ATTORNEY GENERAL 
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ANNUAL REPORT 
of the 

ATTORNEY GENERAL 

State of Florida 
January 1 through December 31, 1977 

077·1-January 11, 1977 

ELECTIONS 

PERSONS DECLARED PHYSICALLY INCOMPETENT NOT 
DISQUALIFIED FROM VOTING 

To: Sal Geraci, Clerk, Circuit Court, Fort Myers 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 
1. Is a person who has been adjudicated physically incompetent, and 

for whose property a guardian has been appointed, eligible to vote? 
2. Is the derk of the circuit court required to report such a person to 

the supervisor of elections so that his or her name may be removed from 
the registration books? 

SUMMARY: 
A person who has been adjudicated physically incompetent continues 

to be eligible to vote, provided such person is duly registered as an 
elector. The clerk of the circuit court is under no duty to report such 
person to the supervisor of elections. 

AS TO QUESTIONS 1 AND 2: 
As your questions are interrelated, they will be answered together. 
Section 2, Art. VI of our State Constitution, as construed by the courts, provides, 

essentially, for universal suffrage for all residents of this state who have reached the age 
of majority if they are registered as provided by law. The only disqualifications to the 
constitutional grant of suffrage are found at s. 4, Art. VI, State Const.: 

No person convicted of a felony, or adjudicated in this or any other state to be 
mentally incompetent, shall be qualified to vote or hold office until restoration 
of civil rights or removal of disability. (Emphasis supplied.) 

It is clear from the foregoing language that an adjudication of physical incompetency in 
a proceeding prescribed by s, 744.331, F. S., is not among the constitutional disabilities. 

When the state's Constitution prescribes the qualifications for voting in express self­
executing terms and such provisions are not in conflict with the federal Constitution, the 
Legislature is powerless to modify such provisions or to create other disqualifications 
than those found in the organic law. Neither may it restrict or modify the constitutionally 
prescribed qualifications or requirements of electors. Riley v. Holner, 131 So. 330 (Fla. 
1930); Thomas v. State, 58 So.2d 173 (Fla. 1952); Bowden v. Carter, 65 So.2d 871 (Fla. 
1953); State ex reI. Landis v. County Board of Public Instruction, 188 So. 88 (Fla. 1939); 
see also AGO 074-15. 

In view of the foregoing constitutional provisions and judicial decisions, I am of <;.he 
opinion that a person who is adjudicated to be physically incompetent continues to be 
eligible to vote, provided he or she is duly registered as an elector. Cf, State v. Parsons, 
302 So,2d 766 (4 D.C.A. Fla., 1974). To the extent that s. 97.041(3)(b), F. S., would appear 
to disqualify from voting all persons under any guardianship, it must be narrowly 
construed so as to avoid conflict with the clear provisions of s. 4, Art. VI, State Con st. 
Accord: Attorney General Opinion 074-15, wherein I concluded that, in light of s. 4, Art. 
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VI, State Const., s. 97.041(3)(b) does not operate to disqualify from voting (if otherwise 
qualified) a resident of Sunland Training Center, unless and until said resident has been 
adjudicated mentally incompetent. 

It follows, therefore, that the clerk is under no duty to report a person who has been 
adjudicated physically incompetent, and for whose property a guarllian has been 
appointed, to the supervisor of elections. Cf, s. 98.311, F. S., requiring the clerk at least 
once each month to deliver to the supervisor a list of persons who have been adjudicated 
mentally incompetent during the preceding calendar month. No such statutory 
requirement exists with respect to persons adjudicated physically incompetent. 

077·2-January 11, 1977 

TAXATION 

TAX }JAY UNCHANGED BY LEGISLATION ESTABLISHING 
RESIDENCY REQUIREMENT FOR ADDITIONAL 

HOMESTEAD EXEMPTION 

To: J. Ed Straughn, Executive Director, Department of Revenue, Tallahassee 

Prepared by: Patricia S. Turner, Assistant Attorney General 

QUESTIONS: 

1. Is the language added to s. 196.031(3), F. S., by Ch. 72·372, Laws of 
Florida, consistent with the conclusions reached in AGO 071.379 
establishing the residency requirement for the additional homestead 
cJ!:cmption to be January 11 

2. If inconsistent, is the determinative date for establishing the 
residency requirement for the additional homestead exemption under s. 
196.031(3)(a), F. S., the date of application or January I? 

SUMMARY: 

The taxable status of real property and entitlement to tax exemption 
for each tax year is determined ag of the tax day, January 1 of each year, 
and an individual's status as being subject to taxation or exempt 
therefrom, wholly or partially, is determined as of January 1 of each year 
despite the language in s. 196.031(3), F. S., concerning the submission of 
an affidavit that an applicnnt for the additional homestead exemption has 
been a permanent resident of the state for the 5 years immediately 
preceding the date of application. Section 196.031(3), F. S., as amended, 
did not effect any change in preexistent law or administrative and 
judicial construction thereof as to the determination of the status of 
property as exempt or taxable on the tax day, January 1 of each tax year, 
but only prescribes procedures for making application for the additional 
homestead exemption. 

Your first question is answered in the affirmative; your second question depending on 
a negative answer to the first question, is irrelevant. ' 

Section 196.031(3), F. S. 1971, stated: 

For every person who is entitled to the exemption provided in subsection (1), 
who has been a permanent resident of this state for the five (5) consecutive years 
prior to claiming an exemption under this subsection, and who is sixty.five 
years of age or older, the exemption is increased to ten thousand dollars 
($10,000) for taxes levied by district school boards for current school operating 
purposes. (Emphas:s supplied.) 
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Also see Rule 12A.1.202(1)(B), F.A.C., providing in pertinent part that an otherwise 
qualified person be "a permanent resident of this state for five (5) consecutive years prior 
to claiming an additional exemption and ... sixty·five (65) years of age or older." 

As stated in AGO 071-379, two pertinent tax·day statutes are presently in existence. 
Section 192.042, F. S., provides that all real property shall be assessed as of January 1, 
while s. 192.053, F. S., states that a lien for taxes, penalties, and interest shall attach to 
property on the date of assessment. Also see Rule 12B-1.202(4)(A), F.A.C., providing in 
pertinent part that "the status of real property on the tax day (January first of the tax 
year in Florida) determines its statt'.s as exempt or taxable property for the tax period 
or year." Attorney General Opinions 069-46, 061-1, 057-377, and 054-59 concluded that 
these statutes were applicable and that January 1 of the tax year was the date for 
determining an individual's tax status and right to the homestead exemption. See Gautier 
v. Lapof, 91 So.2d 324 (Fla. 1956); Ammerman v. Markham, 222 So.2d 423 (Fla. 1969). 

In response to the question of whether an individual qualified for the additional 
homestead tax exemption if said individual reached the age of 65 subsequent to January 
1, I concluded in AGO 071-379 that ss. 192.042 and 192.053, F. S., apply to s. 196.031(3), 
F. S., and do not entitle the individual to the exemption, since an individual's status as 
being subject to taxation or being exempt from taxation is determined as of January 1 
of each year and since there was no language: to the contrary stating that some date other 
than Jalluary 1 was the date for determining the individual's t.ax status. 

However, Ch. 72-372, Laws of Florida, amended s. 196.031(3), F. S., by adding the 
following language: 

Application for this additional exemption shall be made by the applicant in 
person or by mail. Submission of an affidavit that the applicant claiming the 
additional exemption under this subsection has been a permanent resident of 
this state for the five years immediately preceding the date of application shall 
be prima facie proof of such residence. 

Additionally, it should be noted that Ch. 74-264, Laws of Florida, further amended s. 
196.031(3), F. S., by incorporating the language contained in said s. 196.031(3) into s. 
196.031(3)(a), F. S., and by repealing that portion stating that "[aJpplication for this 
additional exemption shall be made by the applicant in person or by mail." 

Chapters 72-372 and 74-264, Laws of Florida, were enacted in implementation of the 
authority granted by s. 6, Art. VII, State Const. Section 6(c) states: "By general law and 
subject to conditions specified therein, the exemption may be increased up to an amount 
not exceeding ten thousand dollars of the assessed value of the real estate if the owner 
has attained age sixty·five or is totally and permanently disabled." (Emphasis supplied.) 

Chapters 72-372 and 74-284, Laws of Florida, are interrelated with other tax laws, and 
the provisions contained in said chapters, as written, cannot operate independently 
thereof. Therefore, the amendatory statutory provisions must be read in pari materia 
with ss. 192.042 and 192.053, F. S. See State v. Bowden, 150 So.2d 259 (Fla. 1933); Stewart 
v. DeLand·Lake Helen Special Road & Bridge Dist., 71 So. 42 (Fill. 1916); Panama City 
Airport Board v. Laird, 90 So.2d 616 (Fla. 1956); Markham v. Blount, 175 So.2d 526 (Fla. 
1965); and Mann v. Goodyear Tire and Rubber Company, 300 So.2d 666 (Fla. 1974). 

Additionally, the title of an act may be resorted to in construing the body of the act in 
order to ascertain legislative intent where some doubt or ambiguity exists and serves to 
d.efine the scope of the [\Ct. See Jackson Lumber Co. v. Walton County, 116 So. 771 (Fla. 
1928); Curry v. Lehman, 47 So. 18 (Fla. 1908); State v. Yeats, 77 So. 262 (Fla. 191'1); Board 
of Public Instruction v. State ex rel. Allen, 219 So.2d 430 (Fla. 1969); County of 
Hillsborough v. Price, 149 So.2d 912 (2 D.C.A. Fla., 1963); and Finn v. Finn, 312 So.2d 726 
(Fla. 1975). 

As stated in its title, Ch 72-372, supra, was enacted to provide application procedures 
for persons over 65 years of age who are entitled to the homestead exemption under s. 
196.031(1), F. S. The title does not indicate an intent by the Legislature to effect any 
change of the tax day, Ja.nuary 1 of each year, which has historically been used as the 
date for determining an individual's tax status or entitlement to homestead exemption. 
Said Ch. 72-372 refers only to application procedw'es for persons over 65 years of age. It 
does not purport to change any substantive, as distinct from procedural, law and does not 
create any exception therefrom for persons over 65 years of age. Cf, Overstreet v. Ty· 
Tan, Inc., 48 So.2d 158 (Fla. 1950). 

Additionally, Ch. 72-372, supra, does not purport to amend or alter s. 192.042, F. S. One 
statute does not impliedly repeal another unless there is a positive repugnancy between 
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the two or a clear legislative intent to repeal the prior statute exists. See Florida E. C. 
Ry. Co. v. Hazel, 31 So. 272 (Fla. 1901). Chapter 72-372 is not repugnant to s. 192.042 nor 
is there any indication of legislative intent to change, modify, or repeal the ta~-day 
statute or overturn the long-standing legal precedents and construction placed on the 
statute by the courts with respect to the date on which property is to be valued, the date 
on which the inchoate tax lien aris,"", and the date on which certain facts must exist to 
entitle taxpayers to the various exemptions allowed by law. Cf State ex rel. Housing 
Auth. of Plant City v. Kirk, 231 So.2d 522 (Fla. 1970); United Gas Pipe Line Company v. 
Bevis, 336 So.2d 560 (Fla. 1976). 

Therefore, pursuant to s. 192.042, F. S., the taxable status of real and personal 
property and entitlement to tax exemption for each tax year continues to be determined 
as of the tax day, January 1 of each year, and, pursuant to s. 196.031(3), F. S., an 
individual's status as being subject to taxation or being exempt from taxation is 
determined as of January 1 of each bu. .:ar. 

In conclusion, Ch. 72-372, supra, is reconcilable with and not repugnant to s. 192.042 
F. S., and my conclusion in AGO 071-379 is consistent with, and has not been altered by' 
the more recent legislation. The tax status of an individual's property is fixed on January 
1 of each tax year regardless of the procedures used to qualify for, or to make application 
for, a tax exemption. 

077-3-January 11, 1977 

BAIL BONDS 

BONDSMAN-NO AUTHORITY TO ARREST PRINCIPAL ON BOND 
WHEN 1.ICENSE CANCELED BY SURETY 

To: Russell R McIntosh, Judge, Circuit Court, West Palm Beach 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTIONS: 

1. When a bondsman writes a bond for one company and the bond is 
estreated, and after the estreature the surety comp-any for whom the 
bondsman wrote the bond cancels the bondsman s license with that 
company, may the bondsman still legally arrest the principal pursuant to 
s. 903.29, F. S., if the bondsman had an indemnity agreement With the 
surety company, at the time of the estreature, to save it harmless from 
the estreature? 

2. If .the answer to question 1 i~ "D;0," would it make any difference if, 
at the tlme of the arrest of the prmclpal, the bondsman was licenser by 
another company? 

SUMMARY: 

Se~tion 903.29, F. S.! authori~es a surety to arrest the llrincipal on a 
forfelted bond. If the license and power of attorney by which a bondsman 
acts as limited surety agent for a surety company are revoked, the 
bo?d~man ceases to. have any authority under s. 903.29 to arrest the 
prmClpal of a bond glven by the surety company by whom the bondsman 
was formerly licensed. This conclusion would not be affected by an 
indemnity agreement between the bondsman and the surety company, or 
by the fact that the bondsman, after such revocation by the surety 
company in question, might still be licensed by some other sW'ety 
company. 

Section 903.29, F. S., grants the following arrest authority to sureties: 

Within 1 year from the date of forfeiture of a bond that has been paid, the 
surety may arrest the principal for the purpose of surrendering him to the 
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official in whose custody he was at the time bail was taken or in whose custody 
he would have been placed had he been committed. 

It should be carefully noted that s. 903.29, F. S., is directed to the surety, rather than 
the bondsman. Under certain circumstances, a bondsman may also be a surety. However, 
this opinion is based on the facts you have presented, under which facts it appears that 
the type of bondsman contemplated is one who acts as a "limited surety agent" (as 
defined in s. 648.25(4), F. S.) of a surety company. Under these circumstances, the s;trety 
company is the actual "surety" .for purposes of the arrest power of s. 9~3.29. Thus, If the 
bondsman establishes suretyship (pursuant to s. 903.29[2]) by attaching to the bond a 
power of attorney to act for and as the agent of a surety company by which he is licensed, 
then that bondsman, as agent for the surety, woul~ ~ave only those powe;s ~anted to 
the surety by s. 903.29 in regard to arrest of the pnnclpal. If the bondsman s license and 
power of attorney to act as agent of the surety are reyoked, then the bondsI?an, upon 
such revocation, would cease to have any arrest authonty under s. 903.29 (whIch speaks 
only to the surety). Any other contractual agreement between the surety company and 
the bondsman (such as the indemnity agreement to which you referred) wo~d not of 
itself provide sufficient authority for the power to arrest and could not be substituted for 
the statutory arrest authority granted to the surety by s. 903.29. 

The fact that the bondsman in question, after revocation, might still be licensed by 
another surety company (other than the surety, company which l:as given the bond in 
question) would be of no effect as to the surety s ~tatutory. authonty under s .. 903.29 to 
arrest the principal. There is no statutory authority of which I am aware which would 
allow one surety to arrest the principal of a bond given by another surety. 

077-4-January 19, 1977 
(Reconsidered; see AGO 077-112) 

CRIMES AND OFFENSES 

PENALTIES FOR ATTEMPTED BURGLARY 

To: E. J. Salcines, State Attorney, Tampa 

Prepared by: Michael H. Davidson and Wallace E. Allbritton, Assistant Attorneys General 

QUESTION: 

In view of the conflict between ss. 'l77.04(4)(~) and 810.02(3), F. S., should 
attempted burglary of an unoccupied structure or conveyance be 
considered a third degree felony or a first degree misdemeanor? 

SUMMARY: 

The phrase ", .• or any burglary, ... " in s. 777.04(4)(c), F. S., must be 
construed to mean any burglary of the second degree. The burglary 
classified by s. 810,02(3), F. S., as a third degree f~lony is reduced by the 
operation of s. 777.04(d), F. S., to a first degree nusdemeanor. 

Your question brings into focus a rather unusual sta.tuto:y conflict. Therefore, in order 
to facilitate an understanding of the problem, I think It necessary to .set forth the 
provisions of the statutes involved. Accordingly, s. 777.04(4)(c), F. S., prOVides: 

(c) If the offense attempted, solicited, or conspired to is a felony of the 
second degree or arty burglary, the person convicted shall be guilty of a felony 
of the third degree, punishable as provided in s. 775.082, s. 775.083, or s. 
775.084. (Emphasis supplied.) 
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Section 777.04(4)(d), F. S., prOVIdes: 

(d) If the offens~ atte~pted, solicited, or conspired to is a felony of the third 
degree, the person conVIcted shall be guilty of a misdemeanor of the first 
degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 

Section 810.02(3), F. S., provides: :;.' 

. (3) If t~e offender does not make an assault or is not armed, or does not arm 
himself, ~~h a dangerous weapon or explosive as aforesaid during the course 
of cOmmIt?ng.the offense and the structure entered is a dwelling or there is a 
human ~emg.In the structure or conveyance at the time the offender entered 
or remaIned m the structure or conveyance, the burglary is a felony of the 
second ~egree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 
Otherwzse, burglary is a felony of the third degree, punishable as provided in s. 
775.082, s. 775.083, or s. 775.084. (Emphasis supplied.) 

The conflict now becomes apparent. Section 777.04(4)(c), F. S., reduces an attempt at a 
felony of the second degree ".: . or any burglary, ... " to a third degree felony. 
Ho~ever s. 810.02(3), F. 1;3.) prOVIdes that burglary under certain conditions is a felony 
of eIther th~ second or thIrd degree. As I read this statute, the breaking and entering of 
an unocc~.lpled structure or conveyance by an unarmed person would constitute a felony 
of the third degree. The puzzle becomes more challenging as we find that the provisions 
of. s. 777.04(4)(d), F. S., redu~e ~ attempt at a third degree felony to a first degree 
;rusdemeanor. lfurther examination of s. 777.04, F. S., reveals an obvious legislative 
Intent to pre~crIbe lesser pen~ties for. attem~ts at. crimes than for those prescribed for 
compl!'lted CrImes. The red~ctIOn. therem speCIfied IS an unbroken pattern of prescribing 
a pUUlshment for attempts IdentIcal to that punishment prescribed for the completion of 
the next lesser offense. 

'WI;I~t then are we t;o conclude? Is the crime of attempted burglary, regardless of 
con~ltIOns, always pUlllshable as a third degree felony or 1S it under certain conditions 
punIshable .a~ a first qegree misdemeanor as indicated by s. 777.04(4)(d), F. S., or under 
other ~onditIOns pUlllshable as a felony of the second degree as is indicated by the 
operatlon of s. 777.04(4)(b), :If. S., upon s. 810.02(2), !l. S.? I note with interest that all of 
these sta~t!'ls beca.me effectIve October 1, 1975. This removes the relatively simple task 
of determllllng which statute represents the latest expression of legislative intent as an 
approach to the problem under consideration 

In conf\iderinll' problems ?f statutory cons~uction, an appellate court will adopt that 
construction which harmolllzes and reconciles statutory provisions when it is possible to 
do so. C?urts have endeavored to find a reasonable field of operation for conflictin 
statutes m order to preserve the force and effect of each. State ex rel Ashley v Haddock

g 

140 So.2d 631 (1 D.C.A. Fla., 1962), reversed on other grounds, '149 So.2d 552; and 
Woodley Lane, Inc. v. Nolen, 147 S?2d 569 (2 D.C.A. Fla., 1962). I am convinced that if 
an appellate court can by. any frur and reaso?able c~mstruction give two statutes a 
reasona?le field of operatIon WIthout destroymg theIr evident intent and meaning 
preserVIng the for~e of both, and. construing them together in harmony with legislatio~ 
In the same area, It WIll do so. CIty of St. Petersburg v. Pinellas County Power Co 100 
So. 509 (Fla. 1924). ., 
Th~ ascertail1I?e~t of the applicable principles of law is in most cases relatively simple 

It IS In the applicatlot;! of those prin~ples that the difficulty arises. But if the principle~ 
of statutory construction ~bove mentioned are to be given more than mere lip service, I 
am forced to the conclUSIOn that the phrase <t ••• or any burglary, ... " as used in s. 
777.04(4)(~), F. S., must be construed to mean any burglary of the second degree. This 
const~ctJ(~n preserves the force and effect of s. 777.04(4)(c) and gives it a field of 
operatl?? In reducmg the at~empt to cOl;nmit a burglary which is a second degree felony 
to a ~hild degree felony. This cO~structIOn does no violence to s. 810.02(3), F. S., which 
claSSIfies bur~lary of an unoccupIed structure or conveyance ae. a third degree felony 
Then, as !'l thlrd degree felony, such 9ffense is subject to the operation of s. 777.04(4)(d); 
F. S., ~hich.reduces an.attempted thIrd degree felony to a first degree misdemeanor. 

I thmk t¥s constru~tIOll; of ~he statutes gives each a reasonable field of operation in 
harmony 'YI~h the legIslative Intent and removes the conflict. Any attempt to construe 
these prOVlSIons so as to. vest complete cpntrol of th~ s?bject matter in one at the expense 
of the other can be nothmg less than a direct repudiatIOn of settled principles of statutory 
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construction. For example, should the phrase " ... or any burglary, ... " in s. 
777.04(4)(c) be literally construed, the resultant effect would be to negate the command 
in ss. 777.04(4)(d) and 810.02(3), F. S., designating burglary of an unoccupied structure or 
conveyance as a third degree felony and further designating an attempt thereat as a first 
degree misdemeanor. Such a construction is contrary not only to the judicial directives 
above mentioned but also to those requiring utilization of the presumption that the 
Legislature does not enact purposeless or useless legislation, Dickinson v. Davis, 224 
So.2d 262 (Fla. 1969), and those requiring effect to be given to the entire statute under 
consideration. State v. Burr, 84 So. 61 (Fla. 1920); and Chiapetta v. Jordan, 16 So.2d 641 
(Fla. 1944). 

If the reduction in s. 777.04(4)(c), supra, were to be applied literally to s. 810.02(2) and 
(3) F. S., its operative effect would be to prescribe the same penalty for an attempt at 
fir~t, second, and third degree felony burglaries, as well as the prescription of the same 
penalty for an attempt at third degree felony burglary as for a completion of the same 
offense. Such a result seems totally unreasonable in view ofthe distinctions drawn by the 
Legislature in s. 810.02, F. S., regarding the various degrees of burglary and the obvious 
reduction intent seen in s. 777.04, F. S., regarding punishments prescribed for attempts 
at the various degrl:'es of offenses set forth therein. Thus, it is clear that a literal 
interpretation of the term "any burglary" would operate to frustrate the legislative 
intent and scheme behind ss. 810.02 and 777.04, supra. . 

Therefore, I cannot agree to such a literal construction of the statutory provision here 
under discussion because to do so would quite obviously lead to an unreasonable result 
not designated or contemplated by the lawmakers. Maryland Casualty Company v. 
Marshall, 106 So.2d 212 (1 D.C.A. Fla., 1958); Rudd v. State ex rel. Christian, 310 So.2d 
295 (Fla. 1975). The Legislature in drafti~g s. 810.02(2) and (3), :If. S., cat:efully 
distinguished between first, second, and thIrd degree felony burglarJes. I think It 
completely unreasonable to assume that the Legislature simultaneously and purposely 
designed to eradicate those distinctions by the contemporary passage of s. 777.04(4)(c), 
F. S. It is my firm opinion that the phrase " ... or any burglary, ... " as used in s. 
777.04(4)(c), F. S., can have reference only to any burglary of the secane! degree and that 
the attempted burglary of an unoccupied structure or conveyance IS a first degree 
misdemeanor if the offense is otherwise compatible with the requirements set forth in s. 
810.02(3), F. S. 

077.5-January 19, 1977 

RESIGN·TO·RUN LAW 

EFFECTIVE DATE OF RESIGNATION 

To: John F. Vasquez, City Clerk, Riviera Beach 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

What is the effective date of resignation of a city councilman whose 
term ends in April 1977, and whose successor will be elected in April 1977, 
the date of the city's general eleciion, who, on June 23, 1976, resigned to 
run for the office of county commissioner? 

SUMMARY: 

The resignation of an elective municipal officer who resigned pursuant 
to s. 99.012, F. S., to run for the office of county .commissiot;le.r b£:came 
effective and hence operated to create a vacancy 10 the murucipal office 
on the Tuesday 2 weekI' following the day of the general election held in 
19'16 <November 16, 19'16), on which date the resigned municipal officer 
would have assumed the office of county commissioner had he been 
elected. The resigned municipal officer may continue to serve until the 
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vacancy for the unexpired term of h' ffi . fill d . 
procedures provided in the mUilicipaT cha;te~ e In accordance with 

Section 99.012(2), F. S., provides in pertinent part that: 

~~9ti~~v~~u:~pciiti~~~~e~swh~fu1e~~~!~e~0~0~~liCo~~~ :v~o folds another 

f~~~ t~:q:':~;:;],'!:'~~~~~ ,~: ~::r~1~tH:~~ 
resignation shall ge ~;:C/tv~~r:tl~t:~rt~~~ ~J[tcd ~e intends} to seek. Said 

d;ie~f r!fec~~:~ e;ec~1& ~ the offipe to which he :eeks ~o r::::z/t, Th~ e~~i~:/t~~ 
day at which his !uccess::i~ :Z~;%e~ h~ffch:~tly holds, orl~he general election 
supplied.) , er occurs ear ~est . .•. (Emphasis 

Applying the foregoing statutory pro·" t " ~el'm of office ends in April 1977 and hy~s~~~ce~s~~~iIr6Ulrr' thci. ~oAci1.man's present 
ate of the city's general electi~n. Furthermore s 100 04i(2)c F t prll.1977, on the 

term of office of a county commissioner h II b .' . h' ,.., provIdes that the 
day of the gen~:ra1 election. In 1976 the

S g:ner;r~l o~.t e Tue~idY 2 weeks following the 
had the councIlman won election to the office f ec Ion was e. ?n November 2; thus, 
assumed office on November 16 1976 Cl f county comIIllSSloner, he would have 
occ!lrre~ce of those events specified i~ S.e99~(hrc2)el¥b~r. 16

, 1976, is the ~arliest 
resIgnation became effective on that date Th ' .' hence! the councIlman's 
may be filled for the unexpired term of th~ resi.~~dancy 11\ t e ~lecthlve municipal office 
by the municipal charter, but such officer ma ~OunCI man III t e. manner provided 
such unexpired term is :filled. See s. 99.012(2) indo

(3f.w,e S~o serve until the vacancy for 

077-6-January 25,1977 

ADULT RIGHTS LAW 

AGE OF PERSONS FREQUENTING BILLIARD PARLORS 

To: Thomas L. Hazouri, Representative, 21st District, Jacksonville 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

F 
DSoes s. 74

t
3.07, F .. S., the Adult Rights Act, im~liedly amend s 84906 

. ., so as 0 permlt persnns 18 y a fl' ., 
or play in billiard parlors within ~h!Ssfat=re an 0 der to frequent, visit, 

SUMMARY: 

Section 743.07, F. S., the Adult Rights A t d 
tiJi:~d~!ri~:~i~~h: s~t~~e and oid~~ ~~q~:;"~:~~~t, ~rSpI!~ : 

Section 849.06, F. S., provides in pertinent part as follows: 

(1) It is unlawful for any person hi t I 
~~~~a~~~ :r~~kte~; fi;~~~!~ 1~i; ihatr~%;~:~n~ro~1:~1no~~; ~ilt~~~i~:rlK~~~ 
I~ the Armed Services of the 'united Stat app Y °h any pe!son on ac~ve duty 
sIgned and notariz d b hi es, oz: who as a wntten permIt or card 
~o which the permit 0; card ~~r:;e~r bgu~~dIan an~ filed in t~e establish~ent 
lllvolved, or a man-ied minor or h y e paz:en or guardian of the IIllnor 
said permit card shall be valid oclye~ afu~m~tblIdhby patrtent °h~ gu!lr~i~n. The e a s men 0 w lCh It IS Issued, 
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and such permit card may be revoked at any time by the parent or guardian, 
or by the operator of said billiard parlor by returning the card to the purent or 
guardian, or by any law enforcement officer upon conviction of the part.y or 
parties of a crime. No writ.ten permit shall be valid in any establishment which 
sells or permits consumption on its premises of intoxicating or alcoholic 
beverages. (2) Persons playing billiards in bona fide bowling establishments and persons 
frequenting such establishments are exemp't from the provisions contained in 
subsection (1). For the purposes of this sertion a "bona fide bowling 
establishment" shall be one consisting of 12 lanes or more. 

The Adult Rights Act, s. 743.07, F. S. (Ch. 73·21, Laws of Florida), states: 

(1) The disability of nonage is hereby removed for all persons in this state 
who are lS years of a~e or older, and they shall enjoy and suffer the rights, 
privileges, and obligatIOns of all persons 21 years of age or older except as 
otherwise excluded by the State Constitution immediately preceding the 
effective date of this section. (2) This section shall not prohibit any court of competent jurisdiction from 
requiring support for a dependent person beyond the age of 18 years; and any 
crippled child as defined in chapter 391 shall receive benefits under the 
provisions of said chapter until age 21, the provisions of this section to the 
contrary notwithstanding. (3) This section shall operate prospectively and not retrospectively, and 
shall not affect the rights and obligations existing prior to July 1, 1973. 

Section 1.01(14), F. S., provides: 

. . . In construing these statutes and each and every word, phrase or part 
thereof, where the context. will permit: 

(14) The word "minor" includes any person who has not attained the age of 
18 years. 

Section 743.07, F. S., set forth above, clearly states that all persons 18 years of age or 
older shall enjoy and suffer the same rights, privileges, and obligations of all persons 21 
years of age or older. 

At s. 4, Ch. 73·21, supra, the Legislature further provided that: 

Any law inconsistent herewith is hereby repealed to the extent of such 
inconsistency. In editing the manuscript for tEe next revision of the Florida 
Statutes, the statutory revision and indexing service is hereby directed to 
conform existing statutes to the provisions of this act. 

While revisers' bills which would have amended s. 849.06, F. S., have yet to be enacted 
into law by the Legislature, the courts of this state have stated that the Legislature 
intended by enactment of Ch. 73·21, supra, to change the rights, privileges, and 
obligations of persons 18 y-ears of age or older. See Hanley v. Liberty Mutual Insurance 
Company, 323 So.2d 301 (3 D.C.A. Fla., 1975), aff'd 334 So.2d 11 (Fla. 1976). 

Laws such as s. 849.06, F. S., which contain a definition of a minor inconsistent with 
the newly created definition of "minor" as one who has not attained the age of lS'years 
are repealed to the extent of such inconsistency. Hanley, supra, at 13. Also see AGO's 073· 
453,073.206, and 073·207. Accordingly, I am of the view that Ch. 73·21, supra, has amended s. S49.06, F. S., so as 
to prohibit persons who have not yet attained the age of eighteen from visiting, 
frequenting, or playing in billiard parlors in the state unless certain conditions specified 
therein are met. 
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077.7-January 25,1977 

ENVIRONMENTAL PROTECTION 

CcPM~R~~~~~p?!~Wl~NjJ:l~::fJT ¢gs~IJJ~~c?JTS 
UNDER DEVELOPMENT ORDER 

To: Thomas G. Wright J; Att "'-
Lauderdale ,r., orney ,or Broward County Planning Council, Fort 

Prepared by: James D. Whisenand, Deputy Attorney General 

QUESTION: 

Maya unit of local government In Broward Co ty . 
development order pursuant to s 38006 1? S un that has Issued a 
Water Management Act of 1972 ~'380 012o~8the Florida Land and 
c~mprehensive plan for future de~ I ' t· d 0.10, F. S., adopt a 
eIther the Local Gover t C e opmen an growth pursuant to 
163.3161·1633211· F S nmetnh Bompl'ehensive Planning Act of 1975 ss 

• "" or e roward Count Ch th " amends such development order? y arter at, ill effect, 

SUMMARY: 

A unit of local government in B d C 
development order pursuant to s 38~~raF S ounty that ,has issued a 
Water Management A t f 1972 • "'" of the Florida Land and 
adopting a compreh~ns~ve pI~~' ::O.%~.380.1dO' F·1S., is prohibited from 
pursuant to either the Loc 1 G r ure eve opment and growth 
of 1975, ss. 163.3161.1633211 a F Sv:~~er: Comw-ehensive Planning Act 
effect amends suc.h de~elopm~ni'order~ rowar County Charter that in 

Chapter 380, F. S., the Florida Environ tIL d 
1972 (hereafter "Chapter 380"] was e m~d a. and and Water Management Act of 
resources. ,nac e lU 01' er to protect Florida's natural 

It is the legislative intent that' d 
~nvironment of this state as P;o~d~d ~ ;0 7PAt~chthf thatural resources and 
msure a water management s t th "n' r. 0 e State Constitution 
qu~li~y and provide oPtim~ e~iliz:~i~ rrerse ire .deterioration of wate~ 
facthtate orderly and well la d d n c our lIDted water resources 
w;lfare, slafe-ty, :md quality t! liE,n~f thee~~~i~~~~t~f ~hts p{~tec.tt .the health; 
a equate y to plan for and guide growth d d 1 s a e, 1 IS necessary 
order to accomplish these purposes it is n~ s eve ~£~~ht within this state. In 
and water management policies t "d de sary. a e state establish land 
to .~owth and development; th~t~~~ a~t ~ooldindate ldocal decisions relating 
pohcles should. to the maxim 'b a e an an water management 
governments through existing U~rcic~~!~sle £ ext~ht, be .jmplemented by local 
development; and that all the existin . h or ~ gm ance of growth and 
accord with the constitutions of thi! ;:~t/~ oljrfwa~e prop,erty be preserved in 
380.021, F. S.; emphasis supplied.] . not e Umted States. (Section 

Sections 163.3161.163.3211 F S the Lo 1 
(her~after act], was enacted i~ ';~oniormit G~t~rnmdn.t Comprehensive Planning Act 
EnVlronmental Land and Water Act of 1972 y Ch t an ~~ furtherance of the Florida 

. ' ap er 380 , and the act's purpose is to: 
... uLllize and strengthen th ,,' t· 1 
gover;unents in the establish~:;;\S l~d r? e, l~rocesse~, and powers of local 
planrung programs to guide d t Im

l
P vmentatlOn of comprehensive 

163,3161(2), F. S.] an con 1'0 future development. (Section 
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Thus, s. 163.3161, et seq., and Ch. 380 must be read together in their objectives of 
guiding development. and growth and the protection of private property interests as well 
as protecting environmental quality. 

Section 163.3167(10), F. S., provides that: 

Nothing in this act shall limit or modify the rights of any person to complete 
any development that has been authorized as a development of regional impact 
pursuant to Chapter 380. 

According to your letter, many developers in Broward County have contended that in 
enacting s. 163.3167(10), F. S., the Legislature intended to create a new "vested right" 
with its sole element being the existence of either a development order or permit granted 
by a unit of local government pursuant to Ch. 380, or a binding letter of interpretation 
as to vested rights issued by the Division of State Planning pursuant to Ch. 380. 

For the reasons that follow, I beHeve that the Legislature intended s. 163.3167(10), 
F. S., to operate on local government units so as to prohibit any action under either s. 
163.3161, et seq., or a county charter which would effectively amend or alter a 
developme!lt authorized pursuant to Ch. 380. 

When Ch. 380 was enacted in 1973, the Legislature at s. 380.06(12) "grandfathered in" 
projects which met certain cl';teria as of July 1, 1973. This function of the "grandfather 
clause" has been said to be consistent with the express legislative intent of Ch. 380 which 
is to preserve existing .ights of private property owners in accordance with the 
Constitutions of this state and of the United States, and with a presumed intent to protect 
Ch. 380 from unconstitutiC'TI.ility through retroactive application that unlawfully impairs 
vested property rights. See Rhodes, The Florida Environmental Land and Water 
Management Act: The First Operational Year, ThE: Florida Bar Journal, April, 1975, at 
217; also see 6 Flil. Jur. Const. Law s. 253. 

Pursuant to s. 380.06(4)(a), F. S., t'le Division of State Planning has been empowered 
to issue "binding !.stters of interpretation" as to whether rights have been vested 
pursuant to s. 380.06(12), F. S. The statutory criteria for vesting for the purposes of s. 
380.06(4)(a) and (12), F. S., which have to do with the vesting of such property and other 
legal rights of the developer and property owner, include the following acts which must 
occur prior to July I, 1973: Complete any development authorized by registration of a 
subdivision pursuant to Ch. 478; or recordation pursuant to local subdivision plat law; 01' 
issuance of a building permit or other authorization to commence development on which 
there has been reliance and a change of position and on which recordation or registration 
Wf\S accomplished or which permit or authorization was issued prior to the effective date 
of rules issued by the Administrative Commission on which there has been reliance and 
a change of position. 

Further, Ch. 380 was amended in 1974, to provide a means for determining the vesting 
of rights under s. 380.06(12), F. S.: Approval vursuant to local subdivision plat law, 
ordinances or regulations of a subdivision plat by formal vote of a county 01' municipal 
government having jurisdiction after August I, 1967, and prior to July I, 1973, shall be 
sufficient to vest all property rights and no reliance or change of position concerning such 
local government approval shall be required for vesting to take place. 

Chapter 74·326, Laws of Florida, also provides in pertinent part for binding letters of 
interpretation on developments of regional impact and for determining vested property 
rights: Conveyance or agreement to convey property to the county, state, or local 
government as a prerequisite to zoning change approval shall be construed as an act of 
reliance to vest rights [as determined under subsection (12)] provided such zoning change 
is actually granted by such gowrnment. 

Moreover, if a aeveloper has, by his actions in l'cHance on prior regulations, obtained 
vested or other legal rights that in law would have prevented a locaf government from 
changing those regulations in a way adverse to his interests, nothing in Ch. 380 
authorizes any governmental agency to abridge those rights. Se"cion 380.06(12), F. S. 

When a property owner acquires a vested right as defined in Ch. 380, he does so insofar 
as the application of that act to his particular development is concerned. It does not 
relieve him of the requirement to obtain additional development permits, as defined by 
s. 163.3167(16), F. S., or s. 380.031(3), F. S., if required under those statutes or other 
statutes or charters or local ordinances. Sarasota County v. General Development Corp., 
325 So.2d 45 (2 D.C.A. Fl'1., 1976). However, the applicntion of s. 163.3161, et seq., has 
been limited statutorily by the Legi"latm~ at s. 163.3167(10), which states that: 
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Nothing in this act shall limit or modify the rights of :my person to complete 
any development that has been authorized as a development of regional impact 
pursuant to Ch. 3BO. 

Thus, all that is required insofar as s. 163.3167(10) is concerned is an authorization to 
commen~e developmentp~.s1;lant to Ch. 380. :rhis, of c,ou:z:se, can occu,r two ways­
through Issuance by the DIVlsion of State Planmng of a bInding letter or mterpretation 
or through successful completion of the DR! process. The statutory vesting created at s: 
3BO.96(1~) has been applied by the Legislature to s .. 163.3161, ~t seq., to prohibit the 
apphcatron of the Local Government ComprehenSIve Plann10g Act when either 
"traditional" or statutory vesting exists under Ch. 380. 

The Division of State Planning has promulgated rules at 22 F-1.22, F.A C. which 
empower the division to revisit DRI orders as follows: . , 

(4) If a development order is issued approving with conditions the 
application for development approval, subsequent requests for local 
dev!'llopment permits ?eed.not req~re further development of regional impact 
reVlew unless otherWIse stIpulated zn the development order. Factors requiring 
f/frt!wr development elf regional impact review may include, but shall not be 
lImIted to: 

(a) A substantial deviation from the terms or conditions in the development 
order or other changes to the approved development plans which create a 
reasonable likelihood of adverse regional impacts or other regional impacts 
which have not been evaluated in the review by the regional planning agency; 
or 

(b) Expiration of the period of the effectiveness of the development order; 
or 

(c) A finding of an existing emergency condition. 
. (5) qopies ?f all development orders pe:z:taini?g to a develop::uent of regional 
Impact mcludzng any amendments or modzficatwns thereto shall be transmitted 
by ~he local g?vernment to the Division of State Planning, to the appropriate 
regronal planrung agency, and to the owner or developer of the property subject 
to such owner. (Emphasis supplied.) 

While s. 163.3161, et seq., permits charter counties such as Broward to "exercise such 
addj.til?nal authorAty over municipalities or distri?ts within its boundaries as is provided 
for 1n Its charter, s. 163.3171(2), F. S., and permIts the charter to control as to planning 
responsib~lity between the county and the several municipalities, s. 163.3174(1)(b), F. S., 
the remamder of s. 163.3161, et seq., F. S., is applicable to and must be given effect in 
charter as well as noncharter counties unless the provisions of s. 163.3161, et seq. are met 
F~ f,ceeded by other provisions of law relating to local government. Section i63.3211, 

Section 6.06 of the Broward County Charter provides that: 

A. If a person, firm or corporation has, by actions in reliance on prior 
regulations, obtained vested or other legal rights that in law would have 
prevented a .Ioca) government from ~hantPng ~hose regulations in a way 
adverse to Its lOterests, then nothing 10 this Charter authorizes any 
governmental agency to abridge those rights. (Emphasis supplied.) 

B. Nothing!n this. Charter authorizes ~ny governmen,tal agency to adopt a 
rul~ or regulatIOn or Issue any order that IS unduly restrIctive or constitutes a 
takin~ of property without the paYffi;ent offull compensation, in violation of the 
Constitutron of the State of FlorIda or of the United States. (Emphasis 
supplIed.) 

While. s. ~.06 could be characterized as a recognition within the charter that land-use 
pla~nlOg In, Broward County must be done in conformity with established legal and 
p.qul~able rIghts of . property ownp.rs, this provision of the charter has in effect been 
modified by the Leglslature by the enactment of s. 163.3167(10), F. S. Section 1, Art. VIII, 
State Const., rrovides that counties operating under county charters shall have all 
powers of loca self-government not inconsistent with general law. 

To the eXFent that s. 6.06 is inconsistent with s. 163.3167(10), F. S., the latter provisions 
must prevrul. 
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d C t Charter insofar as recognition 
Accordingly, I am of the yiew t,hat the Browar as b:rnY modified 'by the Legis~ature to 

of vested or other legal r1~hhts IS contc~nbd, t~e Legislature through operation of ~. 
recognize new statutory ng ts crea e . Y f 1 I overnment in Broward County IS 
163.3167(10) and Ch. 3?0. Therefore'ha ~!llt °pla~C~o! future development pursuant to 
prohibited from adop-ting a Ccohmp{e en~lve163 3161 et seq. which in effect amends a 
either the Broward County. . ar edr or s. t 'to cit 3BO o~ affects a binding letter of 

1 t d l' perrrut Issue pursuan. F S 
deve opmel?- or etr 0 t d ights also issued pursuant to Ch. 380, . . 
interpretation as 0 ves e r 

077-8-February 1, 1977 
PUBLIC FUNDS 

EXPENDITURE FOR LEGISLATIVE LOBBYIST TO PROMOTE 
"RESORT TAX" UNAUTHORIZED 

To: Stephen Bechtel, Orange County Attorney, Orlando 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTIONS~ 
f Fl . d as amended by Ch. 72-625, Laws of 

1. Does Ch. 7!-B03. Laws 0 ore a, ty Civic Facilities Authority to 
Florida, authorIZe the O;range .0?D- in the assage of a "resort tax" 
expend funds for a lobbflst ~or ru~~ectlY ottained from the Board of 
even if said funds were dtrec y or m t f that pur~ose? 
County Commissioners of Oran~ Coun yr.:!s of Florida as amended by 

2. Despite the provisio~df Cd' 71-803it 062 F. S. 197'5, prohibit the 
Ch. 72-625, Laws of FlorI a , oes sBo~d of County Commissioners of 
appropriation of public mhoney ~!h:gency that uses the funds for the 
Orange County to anot er .pu Ie bb . t? 
purpose of utilizing thCe serrc(f. ~~ ~a~ilire's Authority Imd the Board of 

3 May the Orange oun y IV! C t use l?ublic money to pay for the 
Co;"~ty Conunissio~trs hr ~r~~: r::de~ed prIOr to forma~ authorization 
seI'Vlces !,f a lo~by w c. g the rendering of those seI'Vlces? 
and offiCIal actlOn concernm 

SUMMARY: 
Fl'd amended by Ch. 72-625, Laws of 

Chapter 71-B03, l.aws of. 0{h aB~ard of County Comnrlssionera of 
Florida, does not author~e e. f ds f r use by the Orange County 
Orange County to appr.oprmte public u:f reWnmg a lobbyist in order to 
Civic Facilities AuthorIty ffo~,purp~se~" legislation during the 1977 
promote the passage 0 resor 
Legislative Session. 

AS TO QUESTION 1: 
. C t Civic Facilities Authority has requested 

According to your letter, the Or!IDf5e ounlo an e County provide a sum of up to 
that the Board of County Conurusslone:z:s 0 Jd t~en use to employ a lobbyist in order 
$10000 to thp. authority which }he ~utho~~;.o at the 1977 Session of the Legisl~ture. d 
to ~id in gaining ~I:~ passage o. a resor ated by Ch. 71-B03, Laws of Flonda, an 

The Civic FaCIlitIes ALauthonftYFl w!'-da cf~r the purposes of 
amended at Ch. 72-625, we 0 on , . 

. uiring owning, reconstructing, 
. . . planning, d~velopingt .cons~ructlO~, a~~locati~g, equipping, maintaiI?-iI?-g 
extending, .enlar~~g;, repalu;,n1; lklFr~~fc%nventions and eXP9s~~ons and CSlVl.~ 
and operatmg fa<:llitles fOW :.. 0 f imilar events and actiVltles .. : .. al 
cultural, recreatronal, a~ e b an blic purpose the fulfillment of which IS an 

~~~~~ep~bh~r~~~e~:t~[S;~tio~ i;Sh. 71-803, supra.] 
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However, s. 9, Ch. 71-803, supra, states that Orange County may appropriate funds for 
use by the authority". . . for maintenance of the facilities and for the payment of 
employees' salaries, operating, and planning expenses and other necessary expenditures. 
. . . " Thus, moneys received by the authority from a county appropriation are limited 

in their use to those enumerated at s. 9. While the phrase "other necessary expenditures" 
has not been defined within Ch. 71-803, the rule of statutory construction known as 
ejusdem generis can be applied to s. 9 in order to ascertain what the Legislature intended 
for such phrase to include. When general words such as "other necessary expenditures" 
follow the enumeration of particular classes of persons or things, the general words will 
be construed as applicable only to persons or things of the same general nature or class 
as those enumerated. The Particular words are presumed to describe certain species and 
the general words to be used for the purpose of inclUding other species of the same genus. 
Van Pelt v. Hilliard, 78 So. 693, 697 (Fla. 1918). In this context, the general words are to 
be construed as permitting only expenditures which could unquestionably be 
characterized ail being essential to the operation of the agency. It does not appear that 
an expenditure of county funds for purposes of hiring a lobbyist to promote a "resort tax" would be such an essential expense. 

ll;[oreover, the ')lliy purposes for which the county may lawfully appropriate county 
funds for the benefit of the authority are found within Ch. 71-803, supra. When s. 9 is 
read in conjunction with the remainder of the act, the express purposes for which 
expenditures may lawfully be made include those found at s. 1 relating to the general 
purposes of the authol'ity; s. 3(6), as amended by s. 3, Ch. 72-625, defining facilities for 
purposes of the act; s. 4(4) relating to the purchasing, leaSing, and acquiring of land 
facilities as well as contracts for operating, imprOving, extending, enlarging, repairing, 
and ~quipping authority facilities; s. 4(13), authorizing advertisements and promotion of 
facilities and activities of the authority; s. 4(16) empowering the authority to do all acts 
necessary, desirable, or convenient to carry out the purposes expressly granted in Ch. 71-
803; and s. 5(6) authorizing revenues not pledged to revenue bonds or otherwise 
committed to be used to financl;! or pay for facilities and the authority or the operation 
thereof and otherwise in carr,)ing out the purpose and provisions of Ch. 71-803. By 
applying the rule of expressio unius est exclusio aiterius, which states that where a 
statute enumerates things on which it is to operate, it is ordinarily to be construed as 
exclUding from its operation all those not expressly mentioned, to Ch. 71-803, it is clear 
that by operation of this rule the expenditure is not proper since "lobbying" is not one 
of the authority purposes specifically enumerated at Ch. 71-803. See Thayer v. State, 335 
So.2d 815 (Fla. 1976); Interlachen Lakes Estates Inc. v. Snyder, 304 So.2d 433 (Fla. 1974); Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952). 

In AGO 075-120 this office concluded that neither the Division of Tourism nor the 
Division of EconOmic Develo/?ment was authorized to make expenditures from "paid 
advertising and promotion' appropriatiol1s to J?urchase transportation, meals, 
accummodations, and other similar items for potentialmvestors, tourism officials, and the 
like or to sponl'lor special meetings and events by finanCially contributing to the expenses 
of such events. While AGO 075-120 noted that judicial precedent raises dOUbts as to 
whether or not the Legislature could legally authorize such expenditures, specific express 
legislation would be neCeSSE/l'y before the Legislature could be said to have authorized 
such expenditure. In reachilJg this conclusion, this office cited a long line of Florida cases 
inclUding State v. JacksonVille Terminal Co., 71 So. 474 (Fla. 1916), wherein it was stated: 

A presumption in favor of action taken under an asserted delegated statutory 
power can arise only When some substantial basis of authority for the exercise 
of the power appea!cs in a statute. Doubts cannot be resolved in favor of a 
statutory power whfJO there lS no enactment which can be a basis for such asserted deieg'lted power. 

Accord: Attorney General Opinion 068-12, stating that expenditures of district funds by 
thl'> Central and South'~rn Florida Flood Control District and the Southwest Florida 
Water Management District for entertainment purposes are not permitted in the absence 
·)f specific legisliltive provisions authOrizing such expenditures; AGO 071-28, discussing 
the need for specific: legislative authorization in order to expend funds from the 
Governor's contingent-discretionary appropriation; and AGO's 072-320 and 065-106, 
holding that a school board may not expend public funds in order to obtain favorable 
SUpport from the electorate or to "propagandize" the actions of the board. 
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. General Opinions and cases cited therein 
The rules discusse~ in thetfOb~71~u~~;~~~~te and distr~ct agencie~ and chood~~arg~ 

involvina1I;~p~lfc~b1~t~~~~p~:ru~~es by the v~~ious1~oS~t~~s5~~e(~.lt;9~4); rC~and~n v. S~e ~6~ (Fla. 1934); Gessner v. Del-Air Corpora IOn, . 

. I tt 26 So 2d 638 (Fla. 1946). . bI' c funds may not be expended by a HaT~' ~~dl'i~~i !~':tg~;::~':" ~~I~ l;.~ r,~~~. :itr,':h'.' ~':l~ht '~'!::J;o::'~ 
couD:fiYcally authorized by statute, IS a so coMnsl

tt 
551 P 2d 1 (Calif. 1976) (en banc), 

speci '0 are Stanson v. 0, . 5 NY S 2d 235 (Sup. ~h:r~~;~~~i;~~Yf~op5h02t?2d)rrtc~~~i' i:l~:3~t~~~ (A;Z~'f:;:)~~li6::3 °SfEcI~~~a(G~~ i~:~; 
Ct 1975)' City 0 oelllx.. ' t v City of Atlanta, . . f 

23' N .. E.2d 525 (Ct'Jt6~ ~~~l~~} ~~~m; Citizens to ~rotecir~~~c ::nr1.W .. fg~(g.D. 
~drgl~.~~ B~~A.2d 673 ·(N.J. 1953); and S2~aNW 2d ~~t.r ~ich. 1947), and cases cited 

1~:;o~~t':':!'C:;~1~~?i~.~~,1~~~:t~~;~~p~:, ';j~~ 
~::'d:~~S::i.;'li"C o~'::;'.h~o\'b~~l iil~o~::!hl'~~';~:h~:.s,j;':r~ 
of an 18-page booklet concermng a sc °hlet contained factual informatIOn as to t e nee 
upcoming bond ~lec~oni ra~ii~ti!st~~~Othe cost of.the Rropos~ P,~o~~V~t~u~;~e~~~ t~~ 
for the propose sc ~~ned the simple exhortatIOn Votule d es ult "if You Don't Vote booklet's pages con ad f the dire consequences that wo res 
additional page warne 0 d that in 
Yes." t' f the booklet, the New Jersey court declare Focusing on these la~ter por .lOns 0 

publishing such matenal . the 

. f nds to advocate one Side only 9f b 
the board made l!se o\gub~lcaff~rding the dissenters the. 0~port11~ th~ 
controversial question WI 9u nt their side, and this Impen e 
means of that financed medl~ to P~h: public funds entrusted to thehboard 

riety of the entire expen ure. ts of the proposition, and t e use b~l~ng equally to the proptotnhents a~~~It1~:~~ facts merely but al~o argum~nt~ 
f the funds to finance no e pres . has merit gives the dissenters JUS ~o persuade the yoterh that onkt:: th~~ is not within the i~plied po[w9~r A~~ 

cause for complamt. T e expefn press authority from the Leglelature. . is not lawful in the absence 0 ex 
at p. 677.] 

hib't' the See Stanson v. Mott, supra, aJ 8. hich sets forth a general state policy of pro I mg 
Al 0 compare s. 11.062, F. ., w . f d 

use ~f s~ate funds ~or lobbying purposesific legislative authority to e~pen.d pubhc ~n i~ 
fo~~~~p~~:sa~i~~b~~~~S:;:~~:e~o~tSt~~";sf~~!~~~~i:in n:h! ~~:~\\~~, lit :~~~s the 
the negative. Be7ause thed bnyswy~~r ~nq~iry are moot. remaining questions pose 

077-9-February 3, 1977 

JUDGES 

EFFECit~~g~~r~~Ji~~~~~1\~~ WHILE 

To: Reubin O'D. Askew, Governor, Tallahassee 

Prepared by: Betty Steffens, Assistant Attorney General 
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QUESTIONS: 

L IM' Wttill :cctep~anlce of the resignation of Circuit Judge Stewart F 
a 0 ~ auec his ega! status? ' 

rerire~~!tS~~t:?ceptance make any difference as to his pension and 

SUMMARY: 

16 
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judgment was rendered, the Texas Supreme Court held that where the Senate had 
acquired jurisdiction, under the circumstances it could not be deprived of its power to 
enter its judgment and disqualify him from holding further office. Ferguson v. Maddox, 
263 S.W. 888 (Tex. 1925). Since the Supreme Court is presently conducting a removal 
proceeding in accordance with specific constitutional provisions, and to avoid any 
question of executive intrusion into judicial matters, it would appear to be the better 
course of judgment to decline acceptance of the resignation. See In re Advisory Opinion 
to the Governor, 276 So.2d 25 (Fla. 1973). 

Your second question can be answered somewhat more easily. Section 121.091(5)(f), (g), 
and (h), F. S., provides: 

(f) Any member who has been found guilty by a verdict of a jury, or by the 
court trying the rase without a jury, of cOIIl!!'Jtting, aiding, or abetting any 
embezzlement or theft from his employer, bribery in connection with the 
employment, or other felony specified in chapter 838, committed prior to 
retirement, or who has entered a plea of guilty or of nolo contendere to such 
crime, or any member whose employment is terminated by reason of his 
admitted commitment, aiding, or abetting of an embezzlement or theft from his 
employer, bribery, or other felony specified in chapter 838, shall forfeit all 
right!: and benefits under this chapter, except the return of his accumulated 
contributions as of his date of termination. 

(g) Any elected official who is convicted by the Senate of an impeachable 
!'£fense shall forfeit all rights and benefits under this chapter, ext;1ept the return 
of his accumulated contributions as of the date of his conviction. 

(h) Any member who, prior to retirement, is adjudged by a court of 
competent jurisdiction to have violated any state law against strikes by public 
employees, or who has been found guilty by such court of violating any state 
law prohibiting strikes by public employees, shall forfeit all rights and benefits 
under this chapter, except the return of his accumulated contributions as of the 
date of his conviction. 

Resignation is not one of the grounds for forfeiture of retirement rights and benefits 
as set forth in the above statute. Irrespective of whether the vacancy is created by 
resignation or removal, under existing statutes Judge LaMotte's right t.o retirement 
benefits would be determined by the normal procedures employed by the Division of 
Retirement and would be based upon the criteria specified in the statute and rules 
administered by that agency. Judge LaMotte would be entitled to any benefits he has 
acquired the right to as a result of length of service, time of participation in the 
retirement system, and similar factors. However, if Judge LaMotte is subsequently 
p,'osecuted and found guilty of any charge enumerated in s. 121.091, F. S., his retirement 
benefits may be forfeited, 

The Legislature, during the 1977 Session, should address this issue and enact 
corrective legislation to prevent a judge who has been removed by the Florida Supreme 
Court from receiving publicly funded retirement benefits. I do not believe that a judge 
who has created cause for removal by defrauding the public taxpayers should be in a 
posture to receive retirement benefits that are paid from public funds. I intend to 
recommend legislative amendments that will accomplish this purpose. 

077-10-February 7, 1977 

SUNSHINE AND PUBLIC RECORDS LAWS 

APPLICABILITY TO LEGISLATIVE INVESTIGATION 

To: Eric Smith, Representative, 19th District, Jacksonville 

Prepared by: Staff 
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QUESTIONS: 

1. Can the House of Representatives, exercising its rulemaking power 
pursuant to s. 4(a), Art. III, State Const., authorize the Select Committee 
on Organized Crime to hold executive sessions for the purl?ose of 
considering information pro'- ':-led by law enforcement of a sensitive or 
confidentia1 nature, the pro~:"·,vns of s. 286.011, F. S., notwithstanding? 

2. Can the House of Representatives, exercising its rulemaking power 
pursuant to s. 4(a), Art. ill, State Const., authorize the Select Committee 
on Organized Crime to withhold certain documents or records provided 
by law enforcement, which may be of a sensitive or confidential nature, 
from inspection, examination, or disclosure, the provisions of Ch. 119, 
F. S., notwithstanding? 

SUMMARY: 

Pending judicial clarification, since Florida's Governmo>nt-in-the. 
Sunshine Law, s. 286.011, F. S., involves matters of substance as well as 
procedure, the House of Representatives should not by duly adopted 
house rule attempt to exempt meetings of the Select Committee on 
Organized Crime from said law. 

Assuming that d<)cuments and records of a confidential nature 
provided by law enforcement agencies to the select committee fall within 
the "police secrets" rule, such documents and records when in the 
possession of the committee are exempt from the mandatory mspection 
provision of s. 119.07(1), F. S., by virtue of such rule. 

While your questions presume that Florida's Government-in-the-Sunshine Law, s. 
286.011, F. S., and Public Rp.cords Law, Ch. 119, F. S., are fully applicable to the 
Legislature, a question has apparently arisen among some members of the Legislature 
regarding the applicability of these laws to the Legisla1;ure. Because of this, it is 
appropriate to again reiterate what has been the consistent position of this office since I 
assumed the office of Attorney General. 

In AGO 072-16, this office expressed the view that the Sunshine Law was applicable to 
legislators. Subsequently, in City of Safety Harbor v. City of Clearwater, No. 40,269, 
order filed May 14, 1974, a circuit judge ruled that, since the Sunshine Law imposed 
criminal sanctions, it was entitled to a strict construction and, thorefore, the Legislature 
did not fall within the plain meaning of the statute. This statement, however, is in 
obvious conflict with Board of Public Instruction of Broward County v. Doran, 224 So.2d 
693, 699 (Fla. 1969), in which the Supreme Court stated that: 

Statutes enacted for the public benefit should be interpreted most favorably to 
the public. The fact that the statute contains a penal provision does not make 
the entire statute pE'nal so that it must be strictly construed. 

Indeed, had the 1967 Legislature which enacted s. 286.011, F. S., not intended to 
include itself within the act, it is difficult to explain why the words "except as otherwise 
.provided by the Constitution" came to be inserted into s. 286.011, since the only exception 
m the 1885 Constitution authorizing executive sessions was that found at s. 13, Art. III, 
State Const. 1885, relating to executive sessions of the Senate. Had the 1967 Legislature 
not intended to include itself within the Sunshine Law, there would have been no reason 
to partially exempt itself from the act. Moreover, the history of the Sunshine Law reveals 
that in 1967, when the law was again reintroduced, the Senate was engaged in debate 
over "executive sessions" and their abuses. The media had become aroused when one of 
their members refused to leave one of these sessions and was forcibly ejected. Greenberg, 
An Annotated History of Florida Sunshine Law, Senate Congo Record, August 4, 1972, 
at 26907. Additionally, the author ofthe Sunshine Law, former Senator Emory Cross, has 
stated that in his view the Senate is covered by the act. Greenberg, id., at 26912. 

While it is true that the Sunshine Law does not e·.{pressly mention the Legislature 
within its terms, it should also be recognized the'" the judiciary, in construing the 
Sunshine Law, has favorably construed the same III favor of government openness and 
accountability. For example, while the Sunshine Law does not sl?ecifically mention 
"public notice," the courts have implied into the law such a requirement. Hough V. 
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C A Fl 1973) Similarly the court l-,as applied the law 
Stembridge, 2~8 So.2d 282 (3 ~: h . e likewise' not specifically enumerated in the law. 
to ad hoc adVisory boar s W. IC ar6 S 2d 473 (Fla 1974) 
Town of Palm Beach v. Grac?son, 29. 0.. t to the Sunshi~e Law this office was guided 

In concluding that the Le~sl:tu{e is t1~Jf967 Legislature which' enacted the law, .the 
primarily by the apparent m en 0 I 'th s 286011 F S while at the same time 
illogic of requiring local bhoab~ to ch:nfi ha:the ~eat'est impact on the lives and aff~irs 
excluding from the law teo Y w IC". inions of the Supreme Court of Florida 
of the people of t}1e stite, ~St W:~ha:t P:lld~~bfsP regarding the applicability of the law 
which have consls~ent y s afeth bli C'ty of Miami Beach v. Berns, 245 So.2d 38 (Fla. 
should be resolved m favor 0 e pu C. I 

1971). . . 9 F S t the Legislature, the act itself clearly 
Regarding the applicabllitY"of Ch?-'h1~ 'I d ;' b~t is not limited to, members of the 

extends to all "state officers w IC mc u e , 
Legislature. Section 119.011(2), F. S.; AGO 075-282. 

AS TO QUESTION 1: 
'd . ertinent part that "[e1ach house shan 

Section 4(a), Art. III, State Co~~t., I!roVl e~ i~is substantially the same as S. 6, Art. 
determine its rules of. pr<?cedurhie .. hT~S fedorh~t "[e1ach house shall ... determine the 
III of the 1885 Constitution, w c s a 
rules of its proceedings." .. b d 0 sesses the authority to control its own 

It is \'fell recognized th~t a ~.f2s~t2de 61~ CN~H~ 1970). Such control is the established 
proceedings. Bednar ,:. K:ng, . .. reI Powott Corp. V. Woodworth, 15l'!.Y.S.~d 
prerogative of the leglsla;:;2~Ndf g~~785 In'many jurisdictions, including Fl?nda, this 
985, rev'd on other groun . .. C· t'tution See 59 Am. Jur.2d Parlzamentary 
power is conferred directly

3
boY Whthe Statr ~f~:oced~e are adopted by a legislative body 

Law S. 2; 81 C.J.S. States S. • e;n ru es er has been said to be unlimited and 
pursuant to constitu~clal dutfd~Kie sd~~S ~~rignore constitutional restraints. Opillio1 absolute so long as a y a op (eAl 1965)' 0 'nion of the Justices, 190 A.2d 519 (De. 
of the Justices! 179 So.2d 151569 Aa2d 822' Ita. 170 A.2d 34 (N.J. 1961); Opinion of the 
1963)' ApplicatIOn of Lamb, . , a D vis 102 So 433 (Ala. 1924); State V. 
Justi~es, 79 ~E2ad4g~1~ai~7i)~i~;s1:£;0:x ~~l. X-pEL Stor:~, Inc. V. Lee, 166 So. 568 
fFi!~i9~~I ~he 'court followed this general rule, statmg at 571. 

. 6 f l' I 3 of the Constitution gi\€S the 
This is true because sectIOn 0 ar ~~: its own rules of procedure. So long 
Legislatw:e f~ p';cler to a4°P~ an~o::'?mth the constitutional plan for making 
as the leglsladin1::ive h eds i~~ocl:o:Uty thereto are not inva1id .... 
laws, procee gs a 

. I C I Lewis 186 S.E. 625 (S.C. 1936), that 
Similarl;, it was observed II} ~ate ex r~ '1' °e:~~nd~termin~ its rules of procedure is a 
the power of the House 0 . epresen a ~v b the house and is absolute in the abse~ce 
continuous power alwa.ys subJect to exercls~ y Joint Legislative Committee on Ethical 
of constitutiOi:lalrestramts. AAcor~~el~75) ~tating "rules of procedure of the General 
Standards, 334 A.2d ~4 (N.J. pp. IY·d· 'ar' exce t on constitutional grounds." 
Assembly are not r~Vle'Yable bl t~6~(m~ 1~12) the court, in construing the scope of S. 

In Crawford V. GI8Ic5hCl'lst, ti~9t t~'n elating' to ru'les of procedure, stated: 
6 Art. III of the 18 ons u 10 r 
, " hall d t rmine the rules of its proceedings" 

The provision that each Ho~se s e ~re formulation of ~tanding rules, 01' 
does not restl'ic~ the pow hI' 1::vl?n ~o theilinary legislative matters; bu~ i~ the 
to the proceedin#s ~f t e oay: m O:nd when exercised by a constitutIOnal 
absence of constItut~onal res:a:n\~ determination of the propriety and effect 
quorum, such authority exten s 0 be d it roceeds in the exercise of any 
of any action as it is ~aken by the 0 Yo~errEd upon it by the Constitution. 
power in the tr.ansadction ~h a~r dut~j~ct to the Constitution, to determine the 
This, of course, mclu es au orl y, ~u ein to proposed amendments to the 
rules of procedure to be o~served l~ agre 0 ietermine the reconsideration of 
Constitution, and embracmg ~1:e rlgf\~e Constitution is thereby violated. 
action taken, when

9
n
68

o APloVlsl~Sta~e ex reI. Landis v. Thompson, 163 So. 270, 
[Crawford, supra, at . so se 
281 (Fla. 1935)·1 
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Thus, so long as no consti~u~ional provision is violated, the Legislature has, pursuant 
to s. 4(a), ~t. III, the unlill1lte.d right to regulate the conduct of its business. This 
pres';UTIably Includes the au~horIty to adopt by rule a procedure different from that 
required by st~tute. In CoggIn v. Day, .211 S.E.2d 708 (Ga. 1975), the court, in deciding 
that the GeorgIa Assembly was ~ot subject to t~at state's "sunshine law," noted that the 
Hou~e or Senate could pass an Internal operatIng rule for its own procedures that is in 
conflict with .a s~B;tute fonnerly en~cted. This is consistent with the rule adopted in this 
state by the JudiCial branch r!,!gardIng the Supreme Court's rulemaking powers under s. 
2(a), Art. V, State Const., which has been construed to pennit the court to adopt a rule 
of procedure at variance with its own precedents. State v. Lyons 293 So 2d 391 (4 DCA Fla., 1974). ,. . . . 

However, in specific regard to the Sunshine Law, a serious question exists as to 
whethe~ the act s~oul~ ~e considered procedural as opposed to substantive. Generally, a 
matter IS s~bs~antlVe If It creates, defines, adopts, and regulates rights. See, In, re Florida 
Rules of CrIll1lnal.Procedure, 272 So.2d 65 (Fla. 1972) (Adkins, J., concurring) In BO!11"d 
of Public Instruc~~on of. Broward Coun~y v. Doran, 224 So.2d 693, 699 (Fla. 1969), tt,e 
court noted ~hat the rzght of the p~blIc to be prer.ent and heard during all phases of 
ena~tments IS a source of strength III .our country" and went on to admonish bonI.ds 
~~bJe.ct to the !lct not to attempt to aVOId the law and thereby de~rive the public (If this 
Illali!,!nable rzgh~ to be p~esent and to be heard at all deliberatIOns wherein decisions 

affectlllg the ~ublIc are belllg ma~e." As a matter of policy, the judiciary has stated that 
a mere showlllg that the Sunshme Law has been violated constitutes an irreparable 
publfc jnjury. Tow~ ?f Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974); Times 
Publishing ~o. v. Willia~s, 222 So.~d 470 (2 D.C.A. Fla., 1969). Thus, while the law is 
.procedural I~ one sel?-se, z.e., re~~tIOn of tl;e conduct 9f n:e~tings, it is also substantive 
m anothe:r,. z.e.,. cre~tIOn 0'£ public rIghts, which e?ables mdivlduals to have knowledge of 
and partlclpatIo~ I~ their goverqment. Accordingly, unless judicially clarified to the 
contrary, I am mclIned to the VIew that s. 286.011, F. S., is substantive as well as 
procedural and, therefore, may only be amended by ordinary legislative processes. 

AS TO QUESTION 2: 

Flori~a Public Records Law, Ch. 119, F. S., states, generally, that all documents made 
or received by public officials in the course of conducting public business constitute public 
records which must be made available for public inspection and examination by any 
person. Sectiol)- 119.07(2)(a) recognizes that certain records have been "deemed by law" 
to be confidential and are thereby exempted from the mandatory inspection provisions of 
s. 119.07(1). 
T~s office has repeatedly recognized that an exception exists to Ch. 119, F. S., for 

certam records of lB;w enforc!,!ment agencies. See Lee v. Beach Publishing Co., 173 So. 440, 
442 (Fla. 1937). This exceptIOn, commonly referred to as the "police secrets" rule has 
b~en said to en,compass sensitive infonnation such as the identity andlor statemerIts of 
'Yltnesses. ~nd mformant~, P?ssible suspects,. tangible and intangible evidence, and the 
like. AdditIOnally, mvestJgatlve reports obtamed from the police, where the report is a 
!larra~lve by the police containing confidential or sensitive information of an 
mvestJgatory nature relating to criminal activities, are also within the scope of the rule. 
See AGO 057·157. Generally, this office has interpreted the police secrets rule to apply 
where the effect w?uld be to significantly impair or impede enforcement of the criminal 
law or to enable VIOlators to escape detection. Attorney General Opinions 072.168 073. 
166, and 075·9. ' 
" A~suming the documents referred to in question 2 of your inquiry fall within the 
polIce secrets rult;!," t.hen such. documents would be exempted from s. 119.07(1), F. S., by 

Virtue of the applIcatIOn pf s;;tld rule. As to the power of the Legislature to exempt by 
House or Senate rule legIslative records not subject to the "police secrets rule" from s. 
119.07(1), see and compare Johnson v. State, 336 So.2d 93 (Fla. 1976), and AGO 075.282. 
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077·11-February 8, 1977 

PUBLIC FUNDS 

GOVERNOR'S CONTINGENT·DISCRETIONARY FUND-USE FOR 
PAYMENT OF EXTRA COST OF FIRST·CLASS AIR TRAVEL 

To: Reu.bin O'D. Askew, Governor, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

077-11 

May funds within the Governor's contingent.discretionary 
appropriation be used to pay the difference in cost between coach and 
first-class tickets when the Governor uses commercial air transportation 
on official business? 

SUMMARY: 

Pursuant to s. 216.231(2), F. S., it is within the discretion of the 
Governor to expend funds from the Governor's contingent-discretionary 
appropriation to pay the difference in cost between coach and first-class 
tickets when the Governor uses commercial air transportation on official 
business, if the Governor determines such expenditure to he necessary to 
promote general government and intergovernmental cooperation or io 
enhance the image of the state. 

Because of the unique nature of the contingent·discretionary al?propriations to the 
Governor (currently Item 509 of s. 1 of Ch. 76·2e5, Laws of Florida), and of the statute 
(s. 216.231(2), F. S.), providing how such appropriations are ~o be inwlemented, it 
appears that your question may be answered in the affirmative. SectIOn 216.231(2) 
provides: 

Notwithstanding any other provisions of law, moneys appropriated in any 
appropriations act for discretionary contingencies to the Governor may be 
expended at his discretion to promote f$'eneral government and 
intergovernmental cooperation and to enhance the Image of the state. All funds 
expended for such purposes shall be accounted for, and a report showing the 
amount expended, the names of the persons receiving s~e, and the purpose of 
each expenditure shall be annually reported to the Auditor General and the 
legislative appropriation committee. (Emphasis supplied.) 

The extraordinary language of s. 216.231(2)-with its broad grant of discretion to the 
Governor and reference to broadly definable purposes, such as "to promote general 
governm~nt" and "to enhance the image of the staten-is peculi;;tr to the Gove~nor and 
to the contingent·discretionary fund and appears to have been mtended to relieve the 
Governor from compliance with otherwise applicable state fiscal laws and standards 
governing expenditure of public funds. Of course, it is fun.damental ~hat not evep 
statutory language such as that in s. 216.231(2) could authorize expenditure of public 
funds for other than a public purpose. Section 216.231(2), iqstead, broad!,!ns tI:e scope of 
public purpose with respect to the G9vernor and commits to. the discreti~n of the 
Governor tsubject to audit by the Auditor General) the authOrIty .to dete~nllne. those 
public purposes requiring expenditure of funds from the contingent-discretIonary 
appropriation. . 

For a comparison of other expenditures by th!,! Governor from the contlllgent· 
discretionary fund which have been approved by this office, see AGO's 071·28, 071·160, 
and 075·116. In AGO 075·116, for example, approval was given to. use of .contingen~. 
discretionary funds "to pay the Governor's tota? travel expenses zn carryzng out. hzs 
official duties including lodging and meals, when his expenses exceed the $25.00 per diem 
allowed by 'law. , .. " (Emphasis supplied.) It li~ewist;! appears that .contingeqt. 
discretionary funds could be used at t\le G?vernor's discretIOn to cover the cl}fference: In 
cost between coach and first·class airline tickets for the Governor when he IS traveling 
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on official business, upon a determinati n b 
~ecessary to '.'Promote general govern~enl the 90vernor that such an expenditure is 
enhance the Image of the state" And and Inte~governmental cooperation" or t 

res~onsibility for making thes~ dete~~:l:!-s stated In AGO's 071-160 and 075-116 th~ 
LegIslature solely within the discretion f thti°as appears to .. have hp"n pb::ed by' i.he 
General: ~uch use by the Govcrnoro of e cveru,:'r, subject to ~udit by the Auditor 
app~OprIatlOn would thus appear to t' f funds f!om the contmgent·discretionar-­
pertInent portion of s. 112.061(7)(c), F ~aS~s(l9i~eS~~~Jrement set forth in the followin~ 

In the event transoortation other than th 
by the agency head is provided by a e most ~conomical class as approved 

t
Chard, the charges in excess of the m~~r::~n ca~rI1r yn a flight check or credit 

e traveler to the agency charged with thOrr;lCa c ass ~hall be refunded by 
manner. e ransportatlOn provided in this 

077-12-February 8, 1977 

DEPARTMENT OF OFFENDER REHABILITATION 

NO AUTHORITY TgACJSlbE~~~~I~~~~IES OR DAMAGES 

To: Louie L. w.' . h 
aznwrzg t, Secretary, Department of Offender Rehabilitation 

Prepared by: Joe Belitzky, Assistant Attorney General 

QUESTIONS: 

D!- ~ '!~~: 10~.lg1t F. S.t made annH""Q'hl~ .~ .&.1.. _ -r.. • 
A ... habiULatlon by Vh. 75-49 Laws .... f' FI ~'': lU > .. to .uepartment of Offender 

2. ~~y . current clai~ a n;onst °trhl ~ a? 
Rehabilitati . g.... ~ Depwiment f' 0 .... ... " on na~! !)~ PX~ce~ed.?· 0 rrender 

SUMMARY: 

Section 402.1JU 1;1 .,. d 
.:,,=~_ - d ;--;-,~: "'., create a Claims 11' .. ,,<1 .cr,~ r n ......... • fi 
~~ .. 6e" an ffilQM"" n-"-ed b - - ~- Lv. e", ...... lon ·or property 
the 1!epartment orH~;;Uh" and t:t~Jj~S ~;,~~t~s of institlltbns Uil(ier 
7F~~caTble to the n"'p.!U'tmeni of Offende~ireh~bilticet~' ~at statute is not 

"'oJ, LaWS of Florida which t d a lon, Inasmuch as Ch 
Rehabilitation, makes n'o refer crea e the Department of Offende~ 
been amended to include :-st~n~!" to s'f 402.181. Neither has s 402 181 
Rehabilitation within its pU~~i~: ~~. 0 the Department of Offen'der 
i>uthOrity to the Department of Lega{Aff.°~ 4~2.181 and Ch. 75-49 (pve no 

epart?1ent of Offender RehabiIitat' rurs -t pr?cess claims agaInst the 
a1!-!hhorlty to process such claims the IeI)' atcking specific statutory 
WI. out power to do so. ' epar ment of Legal Affairs is 

Your first question is an d' h . 
n-n!.. .. . swere III t e negatIve. Section402.181(1), 1<'. 8., provides; 

Th"~.,,, ," l:1'eC!tea a State Institutions Cl·. . 
!ll!lki?g restItution for property dam~ms Fund, ~lVallable for the puroose of 
IllJurIes caused by escapees or i ges and direct medical expenses for 
Department of Health and Rehabil~~fl;tessof .state institutions under the 

~ a we eru~ces. There shall be a separate 
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fund in the State Treasury which shall be the depository of all funds used for 
this purpose by all institutions under the Rllpervlsion and control of the 
Departmp.Dt ef Realt1', <tllU Rehabllltat\Ve Services. (Emphasis supplied.) 

While Ch. 75·49, Laws of Florida, created the Department of Offender Rehabilitation 
and transferred th" powers, duties, and functions of the former Division of Corrections 
of the Department of Health and Reh&bilitative Services to the Department of Offender 
Rehabilitation, that chapter makes no reference to s. 402.181, F. S. Furthermore. while 
s. 6 of Ch. 75·49 provides that the Division of Statutory Revision and Indexing of the 
Joint Legislative Management COl!unittee shall prepare reviser's bills to clarify the 
Florida Statutes so as to reflect the changes made by Ch. 75·49, the Legislature has not 
yet amended s. 402.181 to include institutions under the Department of Offender 
Rehabilitation, and in its discretion mayor may not do so in the future. Accordingly, 
there is no basis on which to conclude that s. 402.181 was made applicable to the 
Department of Offender Rehabilitation by Ch. 75·49. 

Your second question must also be answered in the negative. Section 402.181(2), F. S., 
provides as follows: 

Claims for restitution mlly be filed with the Department of Legal Affairs at its 
office iri accordance with regulations prescribed by the department. The 
department IIhall have full power and authority to hear, investigate, and 
determine all questions in respect to such claims and is authorized to pay 
individual claims up to $1,000. Claims in excess of this amount shall continue 
to require legislative approval. 

In its payment of claims under subsection (2), the Department of Legal Affairs is 
limited by the language of subsection (1) which refers to "state institutions under the 
Department of Health and Rehabilitative Services." Thus, the Department of Legal 
Affairs iacks statutory authority to process claims against the Department of Offender 
Rehabilitation. 

Questions on the use and expenditure of public moneys and authority therefor have 
been strictly construed, and no state money may be used or expended except as some 
statute clearly and specifically authorizes. On this question, see AGO 071·28, which states 
in part as follows: 

Art. VII, s. 1, Fla. Const., further prohibits all expenditures except those made 
in pursuance of appropriations madp. b" law, the legislative power to 
appropriate statE: funds tor state purposes being exercised only through duly 
enacted statutes. 

Such appropriations of state monies can be used only to pay claims against the 
State duly authorized by the Legislature, and audited and approved according 
to law. (citation omitted) 

The power to appropriate state funds for lawful state purposes being 
exclusively legislative may not be delegated to the executive branch of 
government. 

See also, Florida Development Commission v. Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 1969), 
cert. denied, 237 So.2d 530 (Fla. 1970); AGO 075·120. 

Not only would s. 402.181, F. S., have to be amended to specifically include institutions 
under the Department of Offender Rehabilitation before the Department of Legal Affairs 
would be authorized to process claims against the Department of Offender Rehabilitation, 
but the rules of the Department of Legal Affairs, Chapter 2·6, Florida Administrative 
Code, would also have to be amended to mnke appropriate references to the Department 
of Ofrender Rehabilitation. Lacking sp(;cific statutory authorization, the Department of 
Legal Affairs is without power to process claims for property damage or injuries caused 
by escapees or inmates of institutions under the Departmeut of Offender Rehabilitation. 
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077.13-Feibruary 8, 1977 

CONDOMINIUMS 

STATUS OF MORTGAGEE ACQUIRING ONE OR MORE 
PARCELS BY FORECLOSURE 

To: William G. Zinkil, Sr., Senator, 32nd District, Hollywood 

Prepared by: Staff 

QUESTION: 

Does a lending institution which has foreclosed a mortgage on a 
condominium project have to comply with s. 711.802, F. S. 1975? 

SUMMARY: 

When a lending institution, as mortgagee, forecloses against a 
rlevel?per, GS mortgagor, ,":h!lre the mortgaged property is that property 
submItted to the cOndOminIUm form of ownership by the developer 
thrOl';gh a declaration of condominium, the lending institution becomes 
a developer within the meaning of s. 711.03(12), F. S. 1975 and must 
comply with the filing provisions of s. 711.802, F. S. 1975. ' 

However, where t11e mortgaged property foreclosed upon is a singlEl 
parcel or small number of privately held condominium parcels within the 
sanle development, the proper construction of the relevant statutes is 
unclear and must be resolved by clarifying legislation or by the process 
of case·t<;-,-,case judicial construction. 

Section 711.802, F. S. 1975, provides: 

One l:0PY of each document and itrem required to be furnished to a buyer or 
le~s~~ by a dev~loper pursuant to ss. 711.69 and 711.70 shall be filed with the 
DivislOn of FlorIda Land Sales and Condominiums at least 30 days before units 
are available for contract for purchase. Said documents shall also be rued for 
six or more units remaining unsold as of October 1, 1975. 

Th~ document~ and items required by ss. 711.69 and 711.70 represent the informati(\n 
whIch t~e Legl~lature has deemed necessary for each condominium unit purchaser to 
have pnor to hIS or her purchase. In essence these documents and items disclose to a 
plU'~haser all of ~he t~rms, co']riitiol1!l, and encumbrances to which his ownership will be 
E~.lbJect. The ObVlOU~ ~ntent. of this ~t~tute. is to facilitate the Division of Florida Land 
Sales al?-d. CondommlU~s m exercIsmg Its power to enforce the provisions of the 
CondommIUm Act. SectlOn 711.801, F. S. 1975. 

The duty of filing the documr:lnts and items is imposed upon anyone who is a 
"develo:per." Consequen.tly, the answer to your question depends upon whether or not the 
foreclosmg mortga~ee IS a developer. By statute a developer is a person who either 
cre~tes a condomimum or who offer~ condominium parcels owned by him for sale in the 
ordinar:y .course of bus.me~s. Section 711.03(12), F. S. 1975. In order to create a 
condomImu~, a decli;tratlOn IS ~;cord!ld "in the public records of the county wherein the 
land to be mcluded IS located. SectlOn 711.08(1), F. S. 1975. Th~ declaration must be executed: ' 

. . . qy all persons ~a.ving title of, record to the interes.t in such land being 
submItted to condommium owner:=hip and all persons haVing any interest under 
mortgalfes of re~ord that encu.mber any portion of the common elements that are 
not satl.s/ied prIOr to the clOSing of any sales of units. (Id.; emphasis supplied.) 

, A,ddi~~o?~a_~! "I'>- person who joins in the. e:-:ecution of a declar!ltion subjects his interest 
In. tntl WUUumlnlUm property to the prOV1SHlDS of the declaratIOn and the provisions of 
thIS chapter [Cp.. 7~1, !. ~.]." [Brackets added.] Section 711.08(3), F. S. 1975. Therefore, 
when any lendmg mstItutIon loans funds for the development of a condominium, which 
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loan is secured by a mort~age on the property to be submitted t~ condominium 
ownership the lending instItution upon foreclosure succeeds to the Interest .of the 
defaulting' developer, which interest is still subordinate to the declaratlOn of 
condominium and the Condominium Act. , . 

Consequently, the lending institution, after h~ving acquired the condomIm~ 
property, cannot change its character excep.t as proVlde~ ~y s. 711.16, F .. S. 1975, and m 
order to dispose of the property must sell It as .condomimum parcels. SInce the s~le of 
property pledged as security for a loan and acqUIred upon def~ult by the borrow~r IS the 
type of transaction normally contemplated as part of the ordmary course of bUSIn~sS of 
a lending institution. the lending institution would be a developer within the meanmg of 
s. 711.03(12), F. S. 1975. . b 

Furthermore any alternative construction of this prOVIsion would appear to e 
contrary to thd legislative mandate within the definition of "develo~er". w~ch requir~s 
that: "This definiltion shall be construed liberally to accord substantial Justlce to a unIt 
owner or lessee." Section 711.03(12), F, S. 1975. 

In light of thE! above, your question is answered in the affirmatiye ~t l~ast. in the 
situation where I:he original developer is the mortgagor and the lendIng mstltutlOn l;as 
foreclosed on hi11 interest in the condominium property. Upon fore~losure, the lendi?g 
institution acquiJres the duty to see that the proper documents and Items are filed With 
the division. It would appear, however, that the legislative intent and purpose of s. 
711.802, F. S., would not require refiling of required documents already submItted to the 
division, ex ~ept 1:0 the extent that such documents must ~e ,amellded to properlr !~flect 
the change in the holders of interests i,?- .the cOndOmI~lUm Prop~rty or aQditIOnal 
documents and items rued to correct the orIglnal developer s defiCIenCIes. 

The situation where an individual unit owner defaults on his mortgage and the 
mortgagee forecloses on his parcel is somewhat. more ~omplex. Strictly follo~n,g the 
foregoing reasoning it would appear that the lending InstitutIOn would not be WIthin the 
following except:lon to the definition of developer: 

. .. except that the term "developer" shall not include the owners 9r lessees of 
units in cOl1ldominiums who offer the units fOJ.: sale or lease or the~r leasehol,d 
interests fOJ: assi!Q1IIlent when they have acqUIred or leased the umts for theIr 
own occupancy. (Section 711.03(12), F; S.) 

Also, under fl. 7Jl1.03(12), F. S,' sale or lease of the acq?ired condomini1;lm :par~el ~y the 
lender would still be within the ordi?ary course ?f busm~ss of th~ lel?-di,?-g mstitutlon. 

However subjecting a lender whlCh has acqUIred a SIngle umt WIthm a .comI?lex or 
developme~t to'the duties and responsibil.it~es of a dev!lloper .seems to conflict. With t?e 
overall intent and p'urpose of the CondomImum .Act. It IS pOSSIble to resolve t~s conf!ict 
by employin~ the lIberal construction mandate CIted above on the grounds that .IncludIng 
the lending Institution as a developer in these circumst~nces would deny.umt owners 
substantial justice by making it more difficult for umt owners to obtaIn mortgage 
financing. , . I ' di'd I 'ts On the other hand, if the same lending institutIOn acqUIres. severa m VI ~a um 
within the SamE! development, it would ll;ppear that th~ ?verall mtent of the act IS bett~r 
implemented by including that lender WIthin the defi?It.IOn of a developer. Ther~fore, m 
my opinion, the issue would be best resolved by a clanfyIng enactment of the Leglslatur~. 
In lieu thereof, the issue would have to be resolved by the courts on a case~by.case baSIS 
in consideration of the facts and circumstances of each case and the Intent of the 
Legislature. 
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077·14-February 9, 1977 

COUNTIES 

POWER TO FINANCE PURCHASES OF REAL PROPERTY WITH 
REPAYMENT FROM UNCOMMITTED RACETRACK OR STATE 

REVENUE SHARING FUNDS 

To: Alton M. Towles, Attorney for Gadsden County Commission, Quincy 

Prepared by: Larry Levy, Assistant Attorney General 

QUESTION: 

Maya county borrow money from banks for the purpose of purchasing 
real property for authorized county purpose" said money to be repaid in 
approximately five equal annual instalhnents from uncommitted 
racetrack or state revenue sharing funds with the first installment or 
principal and interest being paid out of the 1977·1978 fiscal year budget? 

SUMMARY: 

The board of county commissioners, as the governing body of a 
noncharter county, has statutory authority to borrow money to purchase 
real property for authorized county purposes, such as for use as an 
adjunct of the county courthouse, said purchase money to be repaid in 
five annual installments solely from uncommitted racetrack funds or 
state revenue sharing funds, subject to restrictions found in ss. 218.25, 
130.012, and 215.685, F. S., with the first installment of principal and 
interest being paid out of the 1977·1978 fiscal year budget. 

STATEMENT OF FACTS: 

The County Commissioners of Gadsden County are studying the possibility of 
purchasing an existing building and lot on which it is located for use as an adjunct or 
extension to the existing courthouse. 

In order to make this purchase, this commission, if it can legally do so, contemplates 
borrowing the amount of the purchase price from local banks. The principal to be repaid 
in five approximately equal annual installments (with accrued interest) from 
uncommitted racetrack or state revenue sharing funds with the first installment of 
principal and interest being paid out of the 1977·1978 fiscal year budget. (Emphasis 
supplied.) 

Subject to the qualifications and restrictions set forth herein your question is answered 
in the affirmative. 

Section 125.01(1), F. S., provides in part: 

The legislative and governing body of a county shall have the power to carry 
on county government. To the extent not inconsistent with general or special 
law, this power shall include, but shall not be restricted to, the power to: 

(c) Provide and maintain county buildings. 

(r) .. , borrow and expend money, and issue bonds, revenue certificates, 
and other obligations of indebtedness, which power shall be exercised in such 
manner, and subject to such limitations, as may be provided by general 
law .... 
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Section 125.01(1)(t), F. S., provides that the powers may be exercised through the 
adoption of ordinances and resolutions necessary for the exercise of the pOWers. Section 
125.01(3)(a), F. S., provides: 

No enumeration of powers herein shall be deemed exclusive or restrictive, but 
shall be deemed to incorporate all implied powers necessary or incident to 
carrying out such enumerated powers, including, specifically, authority to 
employ personnel, expend funds, enter into contractual obligations, and 
purchase 0" lease and sell or exchange real or personal property. (Emphasis 
supplied.) 

It is quite clear that the legislative and governing body of a county has the power to 
acquire or provide county buildings, such as buildings for use as an adjunct of the county 
courthouse, and to purchase real property and enter into the necessary contractual 
obligations to accomplish such purchase. It is also clear that such governing body has the 
power to borrow money. Thus, statutorily, both the power to borrow money and the 
power to purchase real property for authorized county purposes exist. No specific 
statutory restriction is placed on either power. Thus the decision to purchase real 
property for county purposes and the decision to borrow money from banks to make such 
purchase would rest with the governing body of the county subject to its sound discretion, 
with the understanding that such must be exercised for a lawful county purpose. Section 
125.031, F. S., provides for counties to enter into leases or lease·purchase agreements, 
relating to properties needed for public pc,rposes, and is mentioned for information only 
since your fact situation contemplates a purchase and not a lease or lease-purchase. 

You have stated that the money borrowed to make the purchase will be repaid from 
uncommitted racetrack or state revenue sharing funds. It is presumed that you mean 
that the money borrowed will be repaid solely from such funds and that ad valorem taxes 
will not be pledged or committed either directly or indirectly for such repayment. In this 
regard see Nohrr v. Brevard County Educational Fac, Auth" 247 So.2d 304, which 
involved the issuance of $880,000 in revenue bonds, the proceeds of which would be used 
to construct the dormitory·cafeteria at the Florida Institute of Technology and to pay for 
all expenses and costs in connection therewith. The rents and other revenues received 
from the project, as well as the project, were to be assigned, pledged, and mortgaged as 
security for the payment of the principal and interest on the revenue bonds. With regard 
to the mortgage, the court stated at p. 310: 

Pursuant to authority contained in Chapter 69-345, the trust indenture under 
which the revenue Donds are to be issued grants a mortgage with right of 
foreclosure on the lands and building constituting the project to be financed, 

Commencing with the case of Boykin v. Town of River Junction, 121 Fla. 902, 
164 So. 558 (1935), the Court without exception has held that revenue bonds 
secured by a mortgage on the physical properties to be financed could not be 
issued by public bodies unless approved at an election. (Emphasis supplied.) 

Continuing at p. 311, the court stated: 

While perhaps the county would experience no coercion to levy a tax to prevent 
the foreclosUre of the project leased to this nonprofit corporation in the event 
of a default; yet, such would not be the case if these bonds were issued to 
finance a project for Brevard Junior College or for the University of Florida. 
Most certainly the county or the legislature would feel morally compelled to 
levy taxes or to appropriate funds to prevent the loss of those properties 
through the process of foreclosure. (Emphasis supplied.) 

With certain exceptions not pertinent to the case sub judice, a mortgage with 
the accompanying right of foreclosure is not constitutionally permissible 
without an election .... absent specific constitutional authority a mortgage 
securing revenue bonds of a public body should not be approved without an 
election. 

... the provisions in the trust indenture relating to the mortgage of the 
project and the accompanying right of foreclosure are deleted. 
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Although you have not advised that a ,nortgage is contemplated on the real property 
to be purchased as further or additional security for the loan, the Nohrr case a11d 
admonitions found therein should certainly be considered should the use of a mortgage be desired by the bank. 

The case of State v. Orange County, 281 So.2d 310, upheld the issuance of capital 
improvement bonds to finance the acquisition and construction of authorized county 
buildings by a noncharter county payable solely from the county's share of racetrack and 
jai alai funds, bottoming its holding on s. 1(t) and (i), Art. VIII, s. 6(b), Art. VIII, 
(schedule), and s. 125.01(1l(c), (1'), and (t), F. S. The court pointed out therein that ad 
valorem tax revenues were not required to be levied to service the contemplated bonds 
and that the county's taxing credit was not otherwise pledged. The court stated at p. 312: 

However, as indicated by the foregoing cases, if revenue bonds serviced by race 
track funds are involved no election is necessary. The Orange County 
ordinance, similarly as a special act might have done, pursuant to enabling law 
authorized the issuance of the revenue bonds without the necessity of an 
election. There is nothing inconsistent with any general or special law in the 
Orange County ordinance pledging the County's portion of the race track funds 
for the service of such bonds or in not requiring an approving election for the 
issue. (Emphasis supplied.) 

It pointed out that ss. 130.01 and 130.012, F. S., prescribed the general law authority for 
the issuance of county bonds and that the requirements of s. 130.03, F. S., and s. 12, Art. 
VII, State Const., relating to the holding of an election prior to such issuance did not 
apply if ad valorem tax was not required to be levied or the county taxing credit was not otherwise pledged. 

Similarly, the Supreme Court in the case of Orange County Civil Facilities Authority 
v. State, 286 So.2d 193, upheld the issuance of revenue bonds by said authority to be 
repaid pursuant to an agreement between the county and the authority from operating 
revenues and non-ad valorem tax revenues accruing to the county and provided by it to the authority. 

Accordingly, the borrowed moneys could be repaid from moneys accruing to the county 
and provided to the authority other than ad valorem tax revenues provided there exists 
no other statutory or constitutional restrictions placed on the use of such funds. 

You advise that uncommitted racetrack or state revenue sharing fundg arc to be used 
for repayment of the loan. The use of racetrack funds was upheld in State v. Orange 
County, supra, wherein it stated: 

There is nothing in the 1968 Constitution that precludes a noncharter county 
from issuing revenue bonds without an approving referendum to finance the 
acquisition or construction of authorized county buildings, payable solely from 
a portion of its annual share of race track and jai alai fronton funds distributed 
to it pursuant to F. S. Sections 550.13 and 550.14, F. S. (Emphasis supplied.) 

Accordingly, racetrack and jai alai fronton funds could be used for the contemplated 
purchase. Sections 550.13, 550.14, and 551.01, et seq., F. S., which were mentioned in the 
above case, would allow for such use of the funds. 

Part II of Ch. 218, F. S., is the Revenue Sharing Act. Section 218.21(6), defines 
"guaranteed entitlement," and s. 218.25 provides in part: 

Local government shall not use any portion of the moneys received in excess of 
the guaranteed entitlement from the revenue sharing trust funds created by 
this part to assign, pledge, or set aside as a trust for the payment of principal 
or interest on bonds, tax anticipation certificates, or any other form of 
indebtedness, and there shall be no other use restriction on revenues shared 
pursuant to this part. (Emphasis supplied.) 

The restriction would restrict the use of the moneys received in excess of the "guaranteed 
entitlement" as set forth therein and would have to be complied with. Accordingly, funds 
received pursuant to the revenue sharing act could be used for the purpose contemplated 
subject to the restriction found in s. 218.25. 
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077-15-February 9, 1977 

INTERGOVERNMENTAL PROGRAMS 

AUTHORITY FOR COUNTIES TO CREATE METROPOLITAN 
PLANNING ORGANIZATION TO PLAN AND 
COORDINATE TRANSPORTATION NEEDS 

077-15 

To: Gerald S. Livingston, General Counsel, East Central Florida Regional Planning 
Council, Orlando 

Prepared by: Michael H. Davidson, Assistant Attorney General 

QUESTION: 

In view of the provision of s. 163.~1(4), F. Sci' %ir c0:d~~~~~i~~ 
individually do not possess the a.uthorlty to un er e ~ legal or 

. I trans ortation planrung create a separa e 

~i~i~ti~~d!~!k:~~\i;~~~:~;=eo~~~:;~~~:~:~l~~~~: 
boundari!3s of the p.arbclpat~g tc,oun ~~e~fed~~al law and regulations metropohtan plannmg organlza Ion 
subsequent to its formation? 

SUMMARY: 

Dul~ constituted ~etr?politan pla~'k~i;:n!~~X:n~h~l~:n:tfhefr 
plannmg and coordmatmg thtransp . within their respective 
constitu~nt or mbmbjr wKUlly IC cr~:~~dle':md established by. l.ocal 
boundaries may e au. t I I a eement and may admiruster 
governmetntaIthurut'tsrmthrs °anUgdhJa~~:isi~~~R of 1he interlocal agreement as 
or execu e e e. d b 163 01 F S specified therein, as provide under an y s. .,.. 

I t th t blic agency of this state (as defined by s. Section 163.01, F. S., .con~e.m8 a e~th :n; ~~er p'ublic agency of this state, or of any 
163.01(3)[b) ma~tedXeSrCtlSte Jom yg~CY of the Umted States Government, any pow.er, 
state of the Um e. a e~ or a . . involved share in common and wh1ch 
privilege, or autqorlty whithl th~@u~~in~g:gc~~y legal or administrative entity formed 
each might exerC1se separa d y. 16301 may exercise no greater or additional power, 
by interlocal agree~ent un. er s. 'd b h f the contracting agencies and, furtqer, 
privilege, or authol'lty than 1S POSStSSe d 7 e~~~on and which each of the contractmg 
may ~xerci~e only th<?se powerst sl are ~pnt cfor those additional powers specified in s. 
agencIes Illlght exercise separa ey, ~xc . db 16301(15) 
163.01(?)(b) and subjelct to the. 3mlfhtl~~t~b~ii~~~~r f!d:~al a;sistan~e in t~ansportat~on 

Apphcable federal aw prOVI es ~. 0 erative and comprehenslVe .planmng 
projects is. predicatedhuP°l?-t a. conttmbli~~~dcbyP the Se~retary of Transpo.rtatlOn for a 
process which meets t e crl ena es a . t ti t which IS a part of a 
unified or officially and pro~erlY coordmated transp~~sfs ~~ ~lie~J 23 U.S.C. s. 134; 49 
comprehensive p)la(2n) fo16r03( Jan d(r{~o~~)m' ~~dfl). PrOIle~IY designated Metropolitan 
U.S.C. ss. 1602(a, a I ~n fi d t s MPO) are deemed by federal 
Planning Organizations (h~remafter re erre e °F:deral Highway Administration and 
regulation to meet this r.eqUlArdem~~t·tRut~eSn °Vf ~r 40 Federal Register No. 181, pp. 42982, Uroan Mass TransportatlOn Illlms ra 10, • 

42983, and 42984 (~ePt·f1975). h rt counties to prepare and enforce comprehens~ve 
Statutory authonty or nonc a er 'de and 0 erate public transportatIOn 

plans for the dev:elopment ?df the d countfa'tfhi;hways ana related facilities, and enter 
systems and termmals, prOVI e an regu I ncies within or without the county 
into agreements with other governmenta age b one unit in behalf of the other, of 
boundarIes for joint 'perfohrm~ncd' r ~~rf~~~~~~s In s. 125.01(1)(g), (1), (m), (P), and (w) 
any of elth,er_,agenc~ ~ autll or1~: unc~~hat the functions to be ~erformed ?y t?ese 
and (3), 1:0. s. Addltlona. y,.1 seems hi h the De artment of TransportatIon IS a 
intergovernmental o.rbgla.m~athtl°tnh's, °b~ ~iv~s and purEoses and duties and functions set member, are compatI e Wl e 0 ~e 
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forth in s .. 334.211, F. S., raragraph (4)(a) of which authorizes the Department of 
TransportatIOn to adopt loca or regional transportation plans as part of, or in lieu of, the 
department's plans. Also see ss. 33.4.02(7) and (9) and 334.021(1) and (4)(a) and (c), F. S., 
and. cf ss. 163.567 and 163.568(2)(1), F. S. The powers conferred by s. 163.01, F. S., are 
addi~lOnal and supplemental to those granted by any other general, local, or special law. 
SectIOn 163.01(14). 

In view of th~ aforecited feder~l and sta~e statutes an~ federal regulations, it seems 
that t!1e sole objective of an MPO IS to proVIde for a coordmated transportation plan and 
plannmg process for a particular urbanized area as designated-in this instance-by 
mterlocal agreel!lent pursuant to s. 163.01, F. S. Said transportation plan is to be a part 
of a compre~enslve plan for urban development. 49 U.S.C. s. 1604(1). Cf, s. 163.3177(7)(a) 
F. S. A~ no time does ~t appea:r: that said pla~ng organization will implement or execut~ 
any of Its plans, for Its functions are restricted solely to planning activities and local 
governments are free to adopt or reject ~ny plan. s~bmitted to th~m by the MPO! as they 
deem proper. Cf.. s. 163.01(15), F. S., which prohibits the delegation of the constitutional 
or statutory duties of state or county or city officers. This restriction to transportation 
pla~!lg functi!,ns is. also apparent from applicable federal statutory anrl regulatory 
provlsl0I?-s and IS consistent With the purpose of these organizatio.:JS as related to me by 
the FlOrIda. Department o~ Tr~nsp?rtation: Thus, it appears ~hat the major function of 
the MPO Will b.e .the. coordmatlOn, mtegratlOn, and promulgation of transportation plans 
for .. eac~ partlC!patll~g ~ounty, ,,?ithin ,,:ach county's individual territory, thereby 
facllItatmg the coordinatIOn and mtegratlOn of transportation plans required in this 
regard by the federal government in order to receive federal funding. ThiS being so it 
!ioes not aPl?ear that. these in~erlocal bodies ..yill engage in the promulgation or the 
ll!lpJ~mentatlOn of ~ smgle regIOnal transportatIOn plan applicable to or in behalf of or 
bmdmg upon an entire multicounty area as a whole. The separate legal or administrative 
entity here under discussion may administer and execute only those powers common to 
and independently e~ercisable by all members of the agreement and those additional 
powers enumerated m s .. 163.01(7)(a) az:d (b),. F. S., authorized and as specified in the 
mterl?cal a~eement: It IS through this entity tha~ the contracting counties jointly 
exe~clse t~elr respective, commonly shared powers, priVileges, and authority as provided 
for m the mterlocal agreement. 

In consideration of the foregoing, it seems that each party to the agreement t.hereby 
seeks to coordinate its plans with those of the other parties, but Will not seek to formulate 
a single "master plan" to be implemented or executed in or appli:'"ble to area!:! outside 
its le.g!ll jurisdiction. I am of the opinion that such an activity doe: not run afoul of the 
proVls,1on~ of s. 163.01(4), F. S:, restricting the powers jointly exercised by an interlocal 
organIzation to t!10s~ shared m common. by each party to the agreement, which each 
party could .exerclse mdependently. C~rtamly, each public agency possessed of the power 
to plan for ItS own future transportat~on ne.ed~ can attempt to coordinate its plans with 
those of other governmental agencies wlthm the regIOn covered by an interlocal 
agreement; such an endeavor seems inherent to the underlying concepts of the Interlocal 
Cooperation Act. See s. 163.01(2), F. S., stating the legislative purpose of the statute to 
be to enable local governments to cooperate with other localities on a basis of mutual 
advantage and thereby p~ovi!ie services ap.d facilities in a map.ner and pursuant to forms 
of governmental organizatIOn that wlll accord best With geographic econom'c 
populati<?z:, and other factors influencing the needs and developme~t of loc~i 
communities. 

The~ef~re, I a?l of the opip.ion that a duly constituted metropolitan planning 
organIzat!O~ which engages m the process of planning and coordinating the 
transportation needs and plans of its member agencies within their respective boundaries 
may be lawfully created and established by several counties through interlocal 
agree~ent and may admi,nister and execute the agreement as provided therein under the 
authority of and as prOVIded by s. 163.01, F. S. Metropolitan planning organizations so 
created and establislied may exercise only those powers and prIvileges and the authority 
granted by the terms of the agreement which are commonly possessed by each member 
of the agre.ement, !lnd whiSh each member could exercise separately, and those which 
are otherWise prOVided for III s. 163.01(7)(a) and (b). 
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077-16-February 9, 1977 

INTERGOVERNMENTAL PROGRAMS 

POWERS EXERCISABLE BY METROPOLITAN TRANSPORTATION 
PLANNING ORGANIZATION 

077-16 

To: Allan Milledge, Attorney for South Florida Regional. Planning Council, Miami 

Prepared by: Michael H. Davidson, Assistant Attorney General 

QUESTIONS: 

1. May public agencies of disparate types and degrees of power create 
a separate administrative entity under s. 163.01, F. S.? 

2. May charter counties delegate their charler authority over 
transportation planning to an organization created and established 
under s. 163.01, F. S.? 

3. Mayan organization created, established a!1d extant under s. 163.01, 
F. S., join with a public agency in an interlocal agreement? 

SUMMARY: 

Under s. 163.01, F. S., public agencies possessing disparate types and 
degrees of power may through interlocal agreement create a separate 
legal or administrative entity to exercise a power, privilege, or authority 
common to all constituentlublic agencies, which power, privilege, or 
authority is possf.-,sed an separately exercisable by each and any 
in<lividual member agency. 

Absent statutory authority, discretionary governmental powers and 
judgment of public officials may not be delegated. Only those 
governmental powers expressly provided for in s. 163.01, F. S., may be the 
subject of an interlocal agreement or be exercised by any separate 
administrative entity created by such agreement. 

Separate legal or administrative entities created and operated under 
anc\ by s. 163.01, F. S., may not enter into interlocal agreements with 
other public agencies or interlocal administrativ~ agencies. 

At the outset, I note that your request is in reference to metropolitan planning 
organizations, and I therefore direct your attention to AGO 077-15, wherein I concluded 
that a duly constituted metropolitan planning organization which engages in planning 
and coordinating the transportation needs and plans of its constituent public agencies 
within their respective boundaries may be created by local governmental units through 
an interlocal agreement and may administer 01' execute the terms and provisions of the 
interlocal agreement as specified therein, as provided by s. 163.01, F. S. 

AS TO QUESTION 1: 

Section 163.01, F. S., contemplates the joint exercise of any power, privilege, or 
authority which the public agencies involved share in common and which each might 
exercise separately. The purpose of the act, as set forth in s. 163.01(2), F. s., is to 

•.. permit local governmental units to make the most efficient use of their 
power by enabling them to cooperate with other localities on a basis of mutual 
advantage and thereby to provide services and facilities in a manner and 
pursuant to forms of governmental organization that will accord best with 
geographic, economic, population, and other factors influ'lncing the needs and 
development of local communities. (Emphasis supplied.) 

The public agencies which for such purp'oses are eligible to enter into interlocal 
agreements are set forth in s. 163.01(3)(b), F. S., which section includes agencies within 
and without the state with widely varying types and degrees of powers, privileges, and 
authority. It is thus apparent that it is not necessary that the public agencies made 

31 

i r3 

II. 



""'07:....:.7....::.1"'-6 ___ -"A:.::.N=N:..;:UAL REPORT OF THE ATTORNEY GENERAL 

parties to an interlocal agreement be of identical conformation as to power, privilege, or 
authority; it is only necessary that the particular power, privilege, or authority sought 
to be jointly exercised thereby be common to all members to the agreement, each of 
which might exercise that power, privile~e, or authority separately. Thus, if each agency 
is possessed of the particular power, privIlege, or authority to be jointly exercised by and 
through the separate legal or administrative entity created pursuant to s. 163.0J, F. S., 
the separate administrative entity may exercise that common power, privilege, or 
authority to the full extent that it is possessed by the granting agency, notwithstanding 
other powers, privileges, or authority not possessed by each or common to all parties to 
the agreement. 

Your first question is answered in the affirmative. 

AS TO QUESTION 2: 

Section 163.01(15), F. S., in effect prohibits the delegation of constitutional or statutory 
duties of state, county, or city officers. Even apart from or in the absence of that provision 
and prohibition, the applicable decisional law is that in the absence of statutory authority 
a public officer cannot delegate his powers even with the approval of the court. State v. 
Inter·American Center Authority, 84 So.2d 9 (Fla. 1955); Nicholas v. Wainwright, 152 
So.2d 458 (Fla. 1963); Florida Dry Cleaning and Laundry Board v. Economy Cash & 
Carry Cleaners, Inc., 197 So. 550 (Fla. 1940); AGO's 073·380, 074-57, 074-116, and 075·306. 
Therefore, only those discre~ionary or ~overnmental powers expressly provided for in s. 
163.01, F. S., may be the subject of an mterlocal agreement or possessed by or exercised 
by any separate legal or administrative entity created by the interlocal agreement. 

However, in the instant matter the participating governmental agencies do not 
delegate their respective governmental duties al.d powers pursuant to an interlocal 
agreement; rather they seek to jointly exercise their common powers through the 
interlocal agreement and by any separate legal or administrative entity created and 
operative under said agreement. This separate administrative entity may administer the 
agreement and exercise the common power granted it thereunder only as specified in the 
agreement. Moreover, the metropolitan planning organizations here under discussion do 
not engage in the execution, adoption, or implementation of any transportation plans 
they might promulgate; their power and authority is restricted to transportation 
planning functions, and all discretionary governmental powers and decisions are reserved 
to the constituent governmental units participating in the interlocal agreement, See AGO 
077-15. 

AS TO QUESTION 3: 

Question 3 is answered ill the negative. 
The Florida Interlocal Cooperation Act of 1969 provides that publie agencies, as defined 

in s. 163.01(3)(b), F. S., may participate in the execution of interloral agreements. Said 
section defines "public agency" as a 

. . . political subdivision, agency, or officer of this state or of any state of the 
United States, including, but not limited to, state government, county, city, 
school district, single and multipurpose special district, single and multipurpose 
public authority, metropolitan or consolidated government, an independently 
elected county officer, any agency of the United States Government, and any 
similar entity of any other state of the United States. 

These enumerated bodies all derive their existence and authority from statutory or 
constitutional provision, while administrative entities created by interlocal agreements 
derive their existence and authority therefrom, as provided for and governed by s. 
163.01, F. S. An examination of s. 163.01 reveals no authority for administrative entities 
created by interlocal agreement to enter into subsequent interlocal agreements with 
other governmental agencies, nor does there appear authority for constituent or parent 
governmental units to authorize interlocal entities to enter into subsequent interlocal 
agreements with other public agencies. Administrative agencies possess only those 
powers prescribed by statute or those necessarily implied from expressly granted powers 
in order to carry out their expressly granted statutory powers and duties, and if there is 
any reasonable doubt as to the lawful existence of a particular power, it should not be 
exercised or further exercised. State ex rei. Greenberg v. Board of Dentistry, 297 So.2d 
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077.17-February 9, 1977 

WATER MANAGEMENT DISTRICTS 

NSFER OF TAX REVENUES AND ACCOUNTS RECEIVABLE WHEN 
TRA BASIN TRANSFERRED FROM ONE DISTRICT TO ANOTHER 

To: L. M. Blain, Board Counsel, Southwest Florida Water Management District, Tampa 

Prepared by: David K. Miller, Assistant Attorney General 

QUESTIONS: 
1 Wh t funds if any must be transferred from the Southwest Florida 

Water M~nagem~nt Dis'trict to the St. Johns River Water Mana~em~nt 
District pursuant to the transfer of territory between these two distrICts 
under eh 76·243, Laws of Florida? f d f ds b 

2. Wh~t restraints are imposed on the ~e .of ;he trans erre un y 
the St. Johns River Water Management D18trlCt. 

SUMMARY: 

Ch t 76.243 Laws of Florida changes and redraws the boundaries 
ap er, ' t d' t . ts as to transfer the 

Of~~ah~SlRi~!;e B:ai!~r a ~~bdf~~: of ~h~c so!iliwest Flo:ida y; ater 
Ma t District and certain other small amounts of terrItory m. the 
So~h~::Ftorida Water Management District to the St. J0ll: '!lI:,r 
Water Management District. Pursuant to that transfer, unspen asm x 
revenue and receivables accrued ~o the bd,n::t and us~. of t;e ~!I~:.!i: 
River Basin, its works and funfctlOns

d
, taIl th e ~fOPj!h: Skiver Water 

such basin should be trans erre 0 e • f d 
t D· t . t If the additional small amounts of trans erre Managemen 18 rIC • b' bd' , , ns of the 

territor were included in one or more asm su IytSIO 
South~st Florida Water Management Distric~, a prbP?rtI°ha~d~~ b! 
the tax revenue and receivables from such basm or aslnB s 0 R' 
transferred. The transferred revenue must ~e used f.y the St. JO~~S d ~d 
Water Management District to finance basm func Ions ~ sI?e~I e I 

. d b 373 0695(2) F S Taxes levied to fund the distrIct s genera 
~:icl~~or/a~d acinunist;ativ~ functions throughout the district may not 
be transferred pursuant to eh. 373, F. S., as amended. 

Y t d on behalf of the Southwest Florida Water MaI?-ag~ment District, 
our reques , ma e f th t d'strict to another dIstrIct pursuant to 

concerns the tra~sfer of tax reyenues !0Ir!- a 1 . OrdinariI this office will not 
legislative ch.a~gIng or redraWlpg offdi~trt,lCt :ounpd~bli:'bodY at th~ request of another 
render an oplruon on the proprIety 0 at: Ion yah th t' b dy 

k~~Ya ~~~c~v~~~ ~~b~~~~i~~ i~~i~~:tF rl~~i~~t~H:l:~e:J~=~~:~ ~oJ[J~~~i~~~ft~h! 
the members of the goverrung oar 0 e f th overnin board of the newly formed 
requesting ~stricBt, w,ill.be~hmStt~e hnesm;i;~~ Wat:!Manage~ent District after transfe~. 
Oklawaha Rlver asm 10 e . ° Ch 76243 Laws of Florida The interests of this 
Section 373.0693(8), F. S., as ~reatedt by f th southwest District, a;e affected by the St. 
bJ°hndY aRn~, conwseqtuenMtly, the mtnetreDsl'ssLrol'ct's ~se of any transferred tax revenues. I shall 

o siver a er anageme " 
therefore answer your questions. 
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AS TO QUESTION 1: 

Chapter 76-243, Laws of Florida, changes the boundaries of the respective water 
management districts and provides for the transfer of certain areas, personal property, 
and records pursuant to the change of boundaries. Under that act, the area presently 
constituting the Oklawaha River Basin, a subdivision of the Southwest Florida Water 
Management District (hereinafter called Southwest) will be transferred to the St. Johns 
River Water Management District (hereinafter called St. Johns). Section 373.0693(8), 
F. S. (1976 Supp.). In addition, your request states that very small amounts of territory 
outside the Oklawaha River Basin subdivision are also transferred from Southwest to St. 
Johns. See metes and bounds description in s. 373.069(3)(c) and (d), F. S. (1976 Supo.). 
These changes becrune effective at 11:59 p.m. on December 31, 1976. The Southwest 
District's fiscal year began October 1, 1976, and it appears that the Southwest District 
has on hand unspent tax receipts as well as accrued tax accounts receivable and perhaps 
tax lien interests arising from levies in the transferred areas. Your question concerns the 
ultimate disposition of this revenue. 

The Southwest District has two separate and distinct taxing powers. It may levy taxes 
districtwide for district purposes (generru regulatory and administrative functions), 
under s. 373.503(2), F. S. (1976 Supp.), and under Ch. 61-691, Laws of Florida. It may also 
levy taxes separately within subilivisions, known as basins, for basin purposes at the 
request of and with the approval of the respective basin governing boards. Section 
373.0697, F. S. (1976 Supp.), and s. 8, Ch. 61-691, Laws of Florida. The functions of the 
respective basin governing boards are set forth in s. 373.0695, F. S. Notwithstanding that 
all taxes are formaLy levied by the district, the annual budget for the basin and required 
tax levy to fund it must be approved by formal action of the basin board; thus the 
respective basins appear to be in effect taxing authorities as well. In any event, the taxes 
are levied for the use and benefit of the basin for statutorily prescribed basin purposes 
and in proportion to the benefits to be derived by the properties within the basin. Section 
373.0697, F. S. (1976 Supp.). 

Both the title and the text of Ch. 76-243, Laws of Florida, are devoid of any specific 
reference to tax revenue or to the transfer thereof. This omission makes legislative intent 
very difficult to ascertain. I nevertheless conclude, until the matter is clarified by 
authoritative judicial construction, that the Legislature did intend to require the transfer 
of those unspent tax revenues and tax accounts receivable which had accrued to the 
benefit of and for the use of the Oklawaha River Basin and its works and functions. This 
conclusion is based on the language of s. 373.0695(2), F. S., which was left unchanged by 
Ch. 76-243, Laws of Florida, and which sets forth the uses to which basin revenues may 
be put; 

(2) Basin board moneys shall be utilized for: 
(a) Engineering studies of works of the basin. 
(b) Payment for the preparation of final plans and specifications for 

construction of basin works executed by the district. 
(c) Payment of costs of construction of works of the basin executed by the 

district. 
(d) Payment for maintenance and operation of basin works as carried out by 

the district. 
(e) Administrative and regulatory activities of the basin. 
(f) Payment for real property interests for works of the basin. 
(g) Payment of costs of road, bridge, railroad, and utilities modifications and 

changes resulting from basin works. • 

Reading this subsection in light of the rule of constructJon expressio unius est exclusio 
alterius, see Thayer v. State, 335 So.2d 815 (Fla. 1976); Interlachen Lakes Estate, Inc. v. 
Snyder, 304 So.2d 433 (Fla. 1973); Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952), one 
may conclude that basin tax revenues may not be used for purposes other than those 
enumerated. Basin taxes in the Oklawaha River Basin were levied for these particular 
purposes, and the consequent tax revenue cannot be diverted to other purposes unless 
such diversion is expressly authorized by law. Dickinson v. Stone, 251 So.2d 268 (Fla. 
1971); Taylor v. Williams, 196 So. 214 (Fla. 1940); Supreme Forest Woodmen Circle v. 
Hobe Sound Co., 189 So. 249 (Fla. 1939); Oven v. Ausley, 143 So. 558 (Fla. 1932); Keefe 
v. Adams, 143 So. 644 (Fla. 1932). 
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It is clear that the Oklawaha River Basin to be formed after transfer is substantially 
the same entity as the basin prior to transfer, with the same governing board. Section 
373.0693(8), F. S. (1976 Supp.). In the absence of statutory language suggesting a 
contrary intent, or expressing a design to divert this revenue, I conclude that those tax 
revenues and receivables raised in basin tax levies within the Oklawaha River Basin 
must be transferred to the St. Johns District for use in the manner provided by s. 
373.0695(2), F. S. 

I find further support for this interpretacion in s. 373.0697(3), F. S. (1976 Supp.), which 
determines that taxes levied thereunder are in proportion to the benefits derived by the 
several real estate parcels within the respective basins. This provision suggests that 
revenue raised by the Oklawaha River Basin tax levy cannot lawfully be spent in a 
manner which fails to benefit real property within that basin in proportion to the tax 
burden. See also s. 373.503(4), F. S. (1976 Supp.). 

The reasoning above does not, however, apply to tax receipts and accounts receivable 
generated in the districtwide levy by the Southwest District for district purposes. Your 
request treats this issue as an assumption, and suggests that the Southwest District must 
determine the proper share of its district funds to be transferred. That revenue was 
raised to fund the district's general administrative and regulatory operating expenses 
and to finance district functions throughout the district. I note that Ch. 76-243, Laws of 
Florida, leaves the Southwest District intact as a viable governmental unit. I find no clear 
intent in the act to require the transfer of district revenue raised for district functions, 
either in express language or in restrictions on the use of that revenue. I therefore 
conclude that the act does not command such a transfer. See AGO 075-32, in which, 
among other things, I concluded that tax revenue collected by one special district could 
not be transferred to another special district; also see Okaloosa County Water and Sewer 
Dist. v. Hilburn, 160 So.2d 43 (Fla. 1964); W.J. Howey Co. v. Williams, 195 So. 181 (Fla. 
1940). 

Finally, eh. 76-243, Laws of Florida, does not address the subject of tax revenue 
generated by areas or properties transferred along with the Oklawaha River Basin, but 
not a part of that basin. I am unable to determine from your request whether or not this 
additional property was part of some other basin subdivision within the Southwest 
District. If the property did form part of another basin subdivision, it would seem to be 
required by the statutory provisions cited above that a proportionate share of the basin 
revenue in that basin be transferred .along with the tE'rritory which generated it. If not, 
then no such transfer of revenue seems required. 

AS TO QUESTION 3: 

Your second question concerns the uses to which the St. Johns District may put the 
transferred revenue. Because I have construed Ch. 76-243, Laws of Florida, to require 
the transfer only of tax receipts and accounts receivable from basinwide levies in the 
Oklawaha River Basin (and any other basins of the Southwest District in proportion to 
the area or property transferred therefrom), my answer will concern only that revenue. 
Section 373.0695(2), F. S. (quoted above), limits the use of funds raised in basinwide 
levies to specified purposes. I conclude the St. Johns District must use the transferred 
revenue for the purposes enumerated in that subsection. 

077-18-February 10, 1977 

MUNICIPALITIES 

CHARACTERISTICS OF AREA TO BE ANNEXED-CONTIGUITY, 
COMPACTNESS, CREATION OF ENCLAVES 

To: Roy Christopher, City Attorney, Mount Dora 

Prepared by: Jerald S. Price, Assistant Attorney General 
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QUESTION: 

Maya parcel of land be voluntarily annexed into a city if such parcel 
is contiguous with the city only by virtue of a, side of the parcel meeting 
one side of a highway previously annexed into the city? 

SUMMARY: 

A municipality should not undertake to voluntarily annex a parcel of 
land, pursuant to s. 171.044, F. S. (1976 Supp.), if contiguity of the 
muniCIpality with the parcel to be annexed exists only through contact 
with a highwaYlrevlOusly annexed by the municipality, or if such 
annexation woul result in creation of an enclave. Use of a "strip" or 
"corridor," such as a highway, as a device to gain contiguity is 
disapproved by a majority of jUl'isdictions. Contiguity of the annexing 
municipality with the area to be annexed is required even in the absence 
of a statute such as s. 171.044, supra, whicn requires contiguity and 
compactlless of the area to be annexed and which prohibits th~ cJ"~atic::. 
of enclaves. 

Voluntary annexation is controlled by s, 171.044, F. S. (1976 Supp.), the procedures of 
which are stated to be "supplemental to any other procedure provided by general or 
special law, except that this procedure shall not apply to municipalities in counties with 
charters which provide for an exclusive method of municipal annexation." Section 
171.044(4). There are three specific requirements in s. 171.044 which must be applied to 
the annexation proposal in question: that the property to be annexed be compact; that 
the property to be annexed be contiguous to the annexing municipality; and that 
annexation under s. 171.044 not have the effect of creating enclaves, 

In regard to compactness and contiguity, subsection (1) of s. 171.044 provides: 

The owner or owners of real property in an unincorporated area of a county 
which is contiguous to a munici{>ality and reasonably compact may petition the 
governing body of said municlpality that said property be annexed to the 
municipality. 

And in regard to the creation of enclaves, subsection (5) of s. 171.044 provides that "[l]and 
shall not be annexed through voluntary annexation when such annexation results in the 
creation of enclaves." 

The compactness requirement does nr,t appear to present a problem in regard to the 
annexation proposal with which you are concerned. From the information and maps 
furnished to me, I must conclude that the parcel in question is of a rectangular 
configuration with no irregularities such as might prevent it from being considered 
reasonably compact. 

However, the requirement of conti~ity of the area to be annexed with the annexing 
municipality and the prohibition agamst creation of enclaves would appear to prevent 
anne;mtion of the par.~el in question. In prohibiting the creation of enclaves, the 
Legislature neglected to define the term "enclave." No Florida appellate decision of 
which I am aware has defined the term, and the only decision from any other jurisdiction 
I have found that defines "enclave" is City of Saginaw v. Board of Sup'rs of Saginaw 
County, 134 N.W.2d 378, 380 (Mich. 1965), wherein the court merely adopted thp. 
definition provided in Webster's Third New International Dictionary: "a tract of territory 
enclosed within foreign territory." Another such definition is provided in the Random 
House Dictionary of the English Language, which defines "enclave" as "a country, or 
esp., an outlying portion of a country, entirely or mostly surrounded by the territory of 
another country." I have applied these definitions to the instant proposal through the 
information and maps furnished to me and am of the opinion that the courts would 
probably view annexation of the parcel in question as resulting in the creation of a 
municipal enclave in violation of subsection (5) of s. 171.044. 

It is also my opinion that use of the previously annexed highway as a device for 
satisfying the contiguity requirement of subsection (1) of s. 171.044 would not be viewed 
favorably by the courts. [I would note here that contiguity is a requirement even in the 
absence of a specific statutory requirement therefor. MacKinlay v. City of Stuart, 321 
So.2d 620, 623 (4 D.C.A. Fla., 1975).] In AGO 071-315, I specifically considered whether a 
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municipality could annex a state road right·of-way and thereafter use that road to satisfy 
the contiguity requirement offormer s. 171.04, F. S., which authorized annexation by a 
municipality of "any unincorporated tract of land lying contiguous thereto." I pointed 
out, first, that "it is difficult to conceive of any municipal benefits that could be conferred 
upon a strip of land that may not be used for anything except transportation 
purposes .... " I then stated the following (under the assumption, for purpose of 
argument, that the actual annexation of a highway would be valid) in regard to whether 
sllch a previously annexed highway could be used to establish contiguity with a parcel 
of land having substantial contact only with that highway: 

This question has not been passed upon by appellate courts of this state. 
However, the courts of other jurisdictions have done so. While there is some 
authority to the contrary, the If/eat weight of authority is that contiguity 
existing only through a narrow 'corridor," such as a highway, running from 
the city to a !raf't 1. land some distance from the city,fs !l:otsu(ficient,to jllctf.fy 
the annexatwn 0 such tract as "cont1guous" 01 uUJacent" tern tory. See 
RidinEfO v. City of Owensboro, Ky. App. 1964, 383 S.W.2d 510; Watson v. 
Doolittle, Ohio App. 1967, 226 N.E.2d 771; In re City of Springfield, Ill. App. 
1967,228 N.E.2d 755; Clark v. Holt, 218 Ark. 504, 237 S.W.2d 483; State ex reI. 
Danielson v. Village of Chubbuck, 76 Idaho 453, 284 P.2d 414; People ex reI. 
Viliage of Wonh v. Ihde, 23 Ill.2d 63, 177 N.E.2d 313, City of Denver v. 
Coulehan, 20 Colo. 471, 39 P. 425. In Watson v. Doolittle, supra, it was noted 
that the courts have characterized such attempted annexations by means of 
connecting strips as "strip, shoestring, subterfuge, corridor. and gerrymander" 
annexations and have struck down such annexations as -"attempts to 
circumvent the annexation law requiring annexed property to be adjacent and 
contiguous." (Emphasis supplied.) 

I reiterated the above conclusion from AGO 071-315 in AGO 074-61, stating: 

In AGO 072-282, it was ruled that a tract of land that is sept'.rated from a 
municipality only by a county road that runs parallel to the city limits is 
ttcontigucus" v:ithin tho purvie\v of s. 171.04, supra. That opinion applied the 
"common-sense rule" that "the existence of a highway or right-of-way does not 
prevent land from being contiguous." People ex reI. Strong v. City of Whi.ttier, 
24 P.2d 219 (2 D.C.A. Cal. 1933). Such a minor geographical division, however, 
is to be distinguished from a situation in which a city attempts to annex 
territory that is physically separated from it by other territory and is connected 
to the city only by a road. In this latter circumstance-referred to as "strip" or 
"corridor" annexation-a city may not annex the territory involved. AGO 071-
315. (Emphasis supplied.) 

IlBve researched this issue again,and have concluded that the above statements from 
AGJ's 071-315 and 074.-61 remain accurate and correct. There are still no Florida 
appellate decisions on this point, and the majority of decisions from other jurisdictions 
continues to disapprove of so·called strip or corridor annexation, such as that which 
appears to be conteIl?-plated by your murucipality. In. the mino~'ity of decisions upholding 
th1S type of annexation, the courts often make a pomt of statmg that they are allowing 
the municipalities to exercise a liberal interpretation and application of their powers of 
annexation under their states' statutes. However, it is not likely that such an approach 
would be taken by the courts of this state. Rather, the approach of a Florida court would 
probably follow the rule expressed by the court in TOwll of Mangonia Park v. Homan 
118 So.2d 585, 588 (2 D.C.A. Fla., 1960): "Where the power to extend boundaries has bee~ 
delegated to a municipal corporation, the power must be exercised in strict accord with 
the statute conferring it." (Emphasis supplied.) Thus, I am of the opinion that your 
que~ti.0'1 rqay.b!'l answered by repeating what I stated in. AGO 071-315, that "[u]nless and 
unt1lIt 1S JudiClally ruled to the contrary, I have the VIew that this type of annexation 
should not be attempted by a municipality." 

In .c~)llcl~~ion, I would offer for your cons~d~ration the following general statement on 
muruc1palibes from 56 Am. Jur.2d Munzctpal Corporations, Etc. s. 69 which has 
frequently been quoted with approval by COllrts of various jurisdiction;. It conveys 
clearl:y th~ un~er1ying concepts .on v.:hl~h th~ municipality, .as a unit of social and political 
orgaruzatlOn, lS based and prOVIdes mS1ght mto the reasorung of those courts which have 
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repe~t.edl~ . rejected annexation schemes tending to create disjointed, non unified 
munIcIpalitIes: 

The legal as well as the popt:lar idea of a municipal corporation in this country, 
both by name and use, IS that of oneness, community, locality vicinity' a 
collective body, not several bodies; a collective body of inhabitan~-that i; a 
b~d~ of people collected ~r gathered to,gether. in one mass, not separated i~to 
dzstmct masses, and haVIng a commuruty of mterest because residents of the 
same place, not different places. So, as to territoriAl p"tent, the idea of a city is 
onf\ nf !!.:>ai!)" "at '!f p'lurali~l! ot compactness or contiguity, not separation or 
segregatIOn. (EmphasIs supplled.) 

077-19-February 18,1977 

CITY OF HIALEAH 

REFERENDUM APPROVAL NOT REQUIRED TO 
PURCHASE HIALEAH RACETRACK 

To: Dale Bennett, Mayor, Hialeah 

Prepared by: Staff 

QUESTION: 

Must the City of Hialeah receive referendum approval prior to the 
purchase of Hialeah Racetrack? 

SUMMARY: 

Premised upon described procedural and constitutional limitations and 
safeguards, the proposed purchase of Hialeah Racetrack by the City of 
Hialeah does not reguire a referendum pursuant to s. 7(b) of the Hialeah 
qity Charter since the contractual and finan.cia! a~reements relieving the 
Clty of any moral and/or legal responsibility and luniting any recourse to 
the property and to the lessee do not constitute the issuance of a true 
indebtedness within the meaning of said section. 

Section 7(b) of the city charter provides that: 

The City of Hialeah shall not be able to issue any type of bonds evidences of 
indebtedness or revenue certificates in excess of $50000600 without 
referendum. (Emphasis supplied.) , . 

Section 166.111, F. S., of the MLlnicipal Home Rule Powers Act, provides that: 

The ~overning body of every municipality may borrow money contract loans 
and lssue bonds as defined in s. 166.101 from time to time' to finance th~ 
undertakin!f of. any capital or other project for the purposes permitted by the 
State Constztutzon and may pledge the funds, credit, property and taxing power 
of th~ municipality for the payment of such debts and 'bonds. (Emphasis 
supplIed.) 

Section. 166.1O~, F. S., provides that the term "project" embraces "any capital 
expendIture whIch the governing body of the municipality shall deem to be made for a 
pUblfc. pU!l!0se;, ... " (Emphasis supplied.) See also s. 166.021, F. S., providing that 
m~cI)?alItIes m~1 exerCIse. any po,wer for municipal purposes, except when expressly 
prohIbIted by.law. (EmphaSIS supplied.) See s. 7(a) of the city charter. 

As I stated IJ? AGO 076-209, based upon the above statutory provision, the city council 
has the authon.ty to borrow money to finance the track p'urchase and to secure it with a 
mortgage [maXImum 30 years at 6 percent] on the track If done so in a manner consistent 
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with the applicable statutory and constitutional limitations. The city does not contend 
that it is within an exemption enumerated in s. 10(c) and (d), Art. VII, State Constitution. 
Section 10 generally prohibits the pledging of municipal credit or taxing power to aid 
private entities for other than municipal purposes. Thus, the city council must conclude 
that the transaction and track purchase will serve a "public purpose." Bannon v. Port of 
Palm Beach Dist., 246 So.2d 737 (Fla. 1971). 

The Florida Supreme Court in City of West Palm Beach v. Williams, 291 So.2d 572,578 
(Fla. 1974), stated that a legislative finding that a proposed undertaking would serve a 
valid public purpose should not be disturbed absent a showing that it is arbitrary and 
unfounded. See State v. Reedy Creek Improvement District, 216 So.2d 202 (Fla. 1968); 
State v. Daytona Beach Racing and Rec. Fac. Dist., 153 So.2d 34 (Fla. 1956); and State v. 
City of Jacksonville, 53 So.2d 306 (Fla. 1951). The proposed track purchase will be held 
constitutionally valid under s. 10, Art. VII, State Const., upon a sufficiently demonstrated 
determination that the public will be primarily benefited and any private persons only 
incidentally benefited. 

In State v. Daytona Beach Racing & Rec. Fac. Dist., supra, the public purpose aspect 
of the Daytona Beach Motor Speedway was unsuccessfully challenged as being 
predominantly for private purpose. The court refused, unless blatantly erroneous, to 
disregard the legislative conclusion that the speedway furthered "public purposes in 
promoting the economic, commercial and residential development of the District." The 
court concluded that governmental ownership and operation of th~ speedway "would 
serve a valid public purpose." 

The Florida judiciary, on many occasions, has recognized the significant governmental 
revenue interest and public purchase in the Florida pari-mutuel industry. Gulfstream 
Park Racing Association, Inc. v. Board of Business Regulation, 318 So.2d 458 (1 D.C.A. 
Fla., 1975), cert. denied 322 So.2d 979 (Fla. 1975); West Flagler Association, Ltd. v. Board 
of Business Regulationl, 241 So.2d 369, 376 (Fla. 1970); Wilson v. Sandstrom, 317 So.2d 
732 (Fla. 1975); Hialeah Racecourse, Inc. v. Gulfstream Park Racing Association, supra; 
Hubel v. West Va. Racing ComInission, 513 F.2d 243 (4th Cir. 1975). The state's goal of 
maximizing production of tax revenue was implicitly recognized in Calder Race Course, 
Inc. v. Board of Business Regulation, 319 So.2d 67 (1 D.C.A. Fla., 1975). The Hialeah 
track's economic situation was given significant judicial recognition in Gulfstream Park 
Racing Association v. Board of Business Regulation: 

The Board finds that it would not be in the best interest of the State if Hialeah 
Race Track closed its operation because that closing would adversely affect the 
entire thoroughbred industry within the State of Florida, and could have a 
deleterious effect on other revenue producing industries, not the least of which 
is Florida's tourist indnstry. Owners of horses are annually attracted to 
Florida's winter racing season because of the continuing operation of the three 
race tracks (Tropical racing at Calder, Hialeah and Gulfstream), and the Board 
finds in addition, that Hialeah stabled and raced an impressive list of the 
natinn's leading thoroughbreds. 

The evidence further justifies the Board's apprehension that Hialeah's closing 
would adversely affect the breeding industry and tourism generally. [318 So.2d 
at 415-416.] 

These judicial determinations of the paramount public interest in the survival of the 
Hialeah track are buttressed by the 1975 legislative findings regarding the Florida 
thoroughbred pari-mutuel industry. See Chs. 75-42, 75-43, and 75-44, Laws of Florida. 

Based upon these judicial and legislative deterIninations of a predominant public 
purpose together with the subInitted econoInic studies of the track's impact upon the city, 
the city council could properly find a "public purpose" in the track's purchase and is 
consistent with s. 10, Art. VII, State Constitution. It should also be noted that, in addition 
to the sales and ad valorem taxes generated by the track's operation, the track recently 
produced approximately $1,800,000 in pari-mutuel taxes. 

The referendum restrictions imposed by s. 12, Art. VII, State Const., are applicable only 
when a municipality issues bonds, certificates of indebtedness, or any form of tax 
anticipation certificates, payable from ad valorem taxation and maturing more than 12 
months after i9suance. State v. County of Dade, 234 So.2d 651 (Fla. 1970); Nohr v. 
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Brevard County Educ. Fac. Author., 247 So.2d 304 (Fla. 1971). In Nohr the court 
conclud~d that the possibility of the district's moral obligation to levy taxes or 
appropriate funds broug~t that bond issuance within the purview of s. 12. 

The. st9;tements made In AGO 076.209 concerning the referendum under the Florida 
C9nstItutl9n appear equally applIcable to the subject of the referendum under the 
Hialeah City Charter. 
Th~ distinguishable fac~s prese!lt~d here are: the lease·purchase arrangements between 

the city a.nd ~r. Brunetti; the city ~ ~ontractual arrangement not to have any legal or 
moral o~lig9;tlO~ to ~xpend any muruclpal funds; and the financial arrangements whereby 
the.leJ?dIng.InstItutlOns have agreed J?ever to look to the city for any financial relief and 
to lImit their recourse to Mr. Brunetti and the property. Thus, based upon the submitted 
agree!Dents and da.ta; the contractual assuranc.es 9;nd references above, which preclude 
the city fr~m haVIng a!ly legal or moral oblIgatIOn to expend any municipal funds' 
together With the finanCial arrangements whereby the lending institutions have agreed 
never to look to the city for any financial relief, a true indebtedness cannot be deemed 
to have been "iss!led" by. the city. Within the meaning of s. 7(b) of the city charter, 
71auses .should be lI~ser~ed In the agreement that clearly state that the city is not lending 
Its credit, not pledgIng Its tax power, and not financially liable for any nonpayment of the 
balance due to the lending institutions. 

077-20-February 23, 1977 

LEGISLATION 

ACT ABOLISHING TRANSPORTATION AUTHORITY IS LOCAL 
RATHER THAN GENERAL, LAW ' 

To: Betty Easley, Representative, 56th District, Largo 

Prepared by: Michael H. Davidson, Assistant Attorney General 

QUESTION: 

S!tould H.B. 76, filed for consi~eration in the 1977 Legislative Session, 
which upon passage would abolIsh the Tampa Bay Area Rapid Transit 
Authority as created and established under and pursuant to part IV of 
Ch. 163, F. S., be considered as a general law or as a special law? 

SUMMARY: 

Proposed H.B. 76 abolishing the Tampa Bay Area Rapid Transit 
Auth.ority should be considered as a special law falling within the 
p~vlew of the constitutional restrictions requiring publication of notice 
of mtent to seek enactment of special legislation or a referendum of the 
electors within the affected area or region. 

Th.e Tampa BaY.Area Rapid Transit Aut~ority (TBART) was formed by mutual action 
of Hillsborough, Plp.ellas, a!ld Pa.sco Co~ntJes as authorized and required by part IV of 
Ch. 163, supra, w~lCh pr9V1des, z~ter alza, for the creation of such an authOrIty by any 
two or m0t:e counties haVIng contiguous borders. This being so the sole authority for the 
pres~nt eXistence of said organi~ation is embodied in that statute, which is codified as a 
portIOn of the general law of thiS state. 

The Legislature can pass any act which legislative wisdom dictates so long as such act 
is not. eit~er expres~ly or impliedly in conflict with any provision of the State or Federal 
COJ?stlt!ltlOn,. and,. In .the absence of any such conflict, the exercise of reasonable 
legIsl!ltl\~e discretJ?n. IS. the sole brake on the enactment of legislation, for state 
constitutIOns are .llmltatlOns on, rathet: than grants of, power and the Legislature is 
there~ore. authorized to do. those things not forbidden by the State or Federal 
Cons.tJtutlOns. farragut v. City of Tampa, 22 So.2d 645 (Fla. 1945); State v. Board of 
Pub~c InstructIOn for Dade County, 170 So. 602 (Fla. 1936); State ex rel. Cunningham v. 
DaVIS, 166 So. 289 (Fla. 1936); State ex rel. Collier Land Inv. Corp. v. Dickinson, 188 So.2d 
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871 (Fla. 1966); Sun Ins. Office, Limited v. Clay, 133 So.2d 735 (Fla. 1961). I find no such 
state or federal constitutional restrictions which, on their face, would operate to preve~t 
the Legislature from abolishing TBART, and I therefore conclude. that such an act ~s 
within the legislative power and prOVInce. Howev~r, I must c1!utlOn that, as the ~Ill 
currently makes no provision for the contractual rIghts of creditors and others which 
may by this time have vested, it may become subject to constitutional attack on these 
grounds depending upon factual circumstances. 

The bill as submitted would abolish a single regional transportation authority 
conceived ~der general iaw and operative only within a three-county.area. A statute 
relating to particular subdivisions or portions of the sta.te or to partIc!llar places of 
classified locality was held by the court t? be a local law In State v. D.amel, 99 S? 804 
(Fla. 1924); and a special law wa~ therell1 held to pe a statute relatIng to particular 
persons or things or particular subJects of a class, whIle a general law was held to be one 
which related to subdivisions of the state or to subjects or things as a class based on 
proper distinctions and differences that iuhere in 01' are peculiar or appropriate to that 
class. See also Carter v. Norman, 38 So.2d 30 (Fla. 1949) .. Section 12(g), Art. X, St?-te 
Const., has eliIninated any practical difference between speCial and local .laws by de~mng 
"special law" to include both special and local laws. Thus, statutes r~latmg to I;lartIcular 
subdivisions or portions of the state, to particular places of claSSified localIty, or to 
particular persons or things or other particular subjects of a class will be tr~ate~ by the 
courts as special laws for the purposes of ss. 10 and 11, Art. III, State Constitution. 

In the enactment of general laws on subjects other than those prohibited under s. 11(a), 
Art. III, "political subdivisiono or ot~er governmen~~l entities.may b~ classifie~ only on 
a basis reasonably related to the subJect of the law. (EmphaSIS supplIed.) Section 11(b), 
Art. III, State Constitution. General laws of local application were previously draf~ed as 
"population acts" which were require.d to me~t. a two-pronged test of reasonability of 
classification and open-endedness. AdVIsory Oplnlon to the Governor, 132 So.2d 163 (Fla. 

19f;)~iew of the foregoing it seems doubtful that a reasonable classification of TBART, 
or Pinellas, Hillsborough, ;nd Pasco Counties apart from all other areas o~ regions of the 
state in regard to transportation needs could be made; and I do not belIeve th9;t m~re 
administrative difficulties and factionalism such as delineated in the proposed legIslation 
are a sufficient basis for such a distinct or separate classification. I am not aware of any 
legislative or judicial precedent sustainin.g anl such distinctions and .differe?ces. as a 
constitutionally perl,l1issible basis for claSSificatIOn for purposes of enactl?-g legislatIOn. 

I also am of the opinion that such a statute would not properly qualify as a gene;ral 
law under the aforeClted judicial criteria, for i~ ~elates. to on~y one regIonal transportatIOn 
authority within the class of all those authOrIties which might be created under part IV 
of Ch. 163, F. S., and, further, relates to particular subdivjs~o.ns-Pasco, Pinellas, and 
Hillsborough Counties-of the state rather than to subdiVISions .generally. State v. 
Daniel, supra; Carter v. Norman,. supra; Sta~e ex rel. Gr~y v. Stoutamlre, 179 So. 730 (Fla. 
1938); and cf AGO 055-89; Housmg Authority of the City of St. Petersburg v. CIty of St. 
Petersburg, 287 So.2d 307 (Fla. 1973). . . 

As submitted, H.B. 76 relates only. to TBART! "":hich is !l particular thIng .and a 
particular subject of a class and which IS located Within a particular regI01?- compr~sed of 
three particular subdivisions of the state, and thus ~eems to faV r~adily ~thm the 
judicially established criteria for special laws and outside .t1~ose criteria establIshed for 
classification as a general law. Therefore,. I am. o~ the opmlO~ that H.B. 76 s~ou~d be 
treated as a special law or local law falling Within. the purview of the constitutlO~al 
restrictions requiring either publication of n?ti~e of Intent to seek enactII?-ent of speCial 
legislation or a referendum of the electors WithIn the affected area or regIon. 
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077-21-February 23, 1977 

REVENUE SHARING 

CHARTER COUNTIES ESTABLISHING MUNICIPAL SERVICE 
UNITS NOT ENTITLED TO MUNICIPAL SHARE OF 

REVENUE·SHARING FUNDS 

To: J. Ed StrcJughn, Executive Director, Department of Revenue, Tallahassee 

Prepared by: Larry Levy, Assistant Attorney General 

QUESTION: 

Are cl1arter counties which have established municiJ;!al taxing and 
benefit units pursuant tu s. 125.01(1)(q), F. S., and which meet all 
eligibility requirements as outlined in s. 218.23(1), F. S., entitled to a 
municipal share from the State Revenue Sharing Trust Fund established 
by the Revenue Sharing Act of 1972 (Part II, Ch. 218, as amended)? 

SUMMAltY: 

A charter county which has established municipal service taxing or 
benefit units pursuant to its chalrter and s. 125.01(1)(q), F. S., is not entitled 
to receive a municipal share from the state revenue-sharing revenue fund 
established by the Revenue Sharing Act of 1972, part II, Ch. 218, F. S. 
Such a municip-al service taJ!:ing or benefit unit is not within the 
definition of a 'municipality" as defined in s. 218.21(3) and is not within 
the definition of a "unit of local ,government" as defined in s. 218.21(1) and 
accordingly would not be elij-pble to receive a municipal share of 
revenue-sharing trust funds created under s. 218.215 and as apportioned 
under s. 218.245(2). 

Attached to your request is a letter from Mr. Kenneth Jenne, Chairman of the Board 
of County Commissioners of Broward County, wherein he explains in part the basis for 
the question presented. In his letter Mr. Jenne advises: 

Broward County, as a charter county, has established the unincorporated area 
of Broward County as a municipal service taxing and benefit unit pursuant to 
its charter and Chapter 125.01(ql, Florida Statutes. This statute is an 
implementation of Article VII, Section 9(b) of the Constitution of the State of 
Florida, which states in part as follows: "A county furnishing municipal services 
may, to the extent autnorized by law, levy additional taxes within the limits 
fixed for municipal purposes." The county provides various municipal services 
within the district such as the sheriffs road patrol, street lighting, etc. 
(Emphasis supplied.) 

Mr. Jenne advises that the general counsel for Broward County is of the view that 
Broward County would be eligihle for municipal revenue sharing funds pursuant to s. 
218.20, et seq., F. S., assuming that the revenue equivalent of 3 mills was met. Mr. Jenne 
states in his letter: 

Broward County, in relation to its municipal service taxing and benefit unit 
and the residents thereof, is ~performing the function of a municipality by 
providing municipal services. Such functions are separate and distinct and of a 
different nature from the county services that the county provides. (Emphasis 
supplied.) 

Thus, the position of Broward County is that the municipal service taxin~ and benefit 
unit, which It has created pursuant to s. 125.01(1)(q), F. S., is a "municipalIty" 01' "unit 
of local government," as those terms are defined in s. 218.21, F. S. A reading of the 
involved statute compels me to conclude that the question must be answered in the 
negative. 
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The Revenue Sharing Act of 1972 is found in part II of Ch. 218, F. S., and is comprised 
of s. 218.20 through s. 218.26. Section 218.21(1) provides: 

"Unit of local government" means a county or municipal government and shall 
not include any special district as defined in part IIL (Emphasis supplied.) 

The italicized language was enacted by Ch. 74·194, Laws of Florida, so prior to the 
addition of such language a "unit of local government" was defined to mean a county or 
municipal government. 

The term "special district" is defined in part III of Ch. 218, F. S., in s. 218.31(5), as 
follows: 

"Special district" means a local unit of special government, except district 
school boards and community college districts, created pursuant to general or 
special law for the purpose of performing prescribed specialized functions, 
including urban service functions, within limited boundaries. (Emphasis 
supplied.) 

The municipal service taxing and benefit unit referred to in Mr. Jenne's letter, created 
pursuant to the Broward County charter and s. 125.01(1)(q), F. S., would appear to fall 
within the definition stated above. The benefit unit was created pursuant to general or 
special law for the purpose of performing prescribed specialized functions within the 
jurisdictional boundaries of the municipal service benefit unit. Inasmuch as the 
governmental head is the board of county commissioners, which is the local 
governmental authority, and inasmuch as the budget of the municipal service benefit unit 
is established by such local governmental authority, the municipal service benefit unit 
would be a "dependent" special district as opposed to an "independent" special district 
as defined in s. 218.31(7), F. S. Accordingly, the mumcipal service taxing and special 
benefit unit established by Broward County in the unincorporated areas of the county 
would not be a "unit of local government" as defined in s. 218.21(1), F. S. Only units of 
local government are eligible to participate in revenue sharing. See s. 218.23(1), F. S., 
which provides in part: 

To be eligible to participate in revenue sharing beyond t~e minimum 
entitlement in any fiscal year, a unit of local government is reqUIred to have: 
(Emphasis supplied.) 

Section 218.21(2) and (3), F. S., provides: 

(2) "County" means a political subdivision of the state as established 
pursuant to s. 1, Art. VIII of the State Constitution. 

(3) "Municipality" me!lns a municip~lity created pursuant to g~nera.l or 
special law and metropolItan and consolIdated governments as prOVIded lI'i s. 
6(e) and (1) of Art. VIII of the State Constitution. Such municipality must ha.ve 
held an election for its legislative body pursuant to law. and est.ablished such a 
legislative body which meflts pursuant to law. (EmphaSIS supplIed.) 

It is apparent that the Legisl.atu~e has carefully considered .what con~tit.utes a "coU?~y" 
and what constitutes a "muniCIpalIty" and has not seen fit to mclude WIthin the defimtion 
of either municipal service taxing 01' benefit units established pursua,nt to charter or s. 
125.01(1)(q). In fact the Legislature has indicated a contrary int.ent by specifically 
providing that a "u~it of local government" shall not include any "special district" as 
defined in part III of Ch. 218, F. S. . 

The entire concept of revenue sharing and the formula for the apportIOnment of funds 
is designed to embrace only those entities specifically included ther~m, cr., AGO's.073.246 
and 074·367. This is clearlr recognized in s. 218.245, F. S. There:I~ the apportIonment 
factor for all eligible countLes is carefully delineated a,?-d the apportIOnI?ent factor for all 
eligible municipalities is set forth in considerable detaIl Furthermore, m s. 218.2~5(2)(d), 
the apportionment factor for a metropolitan 01' consolidated gov(~rnment, as prOVIded by 
ss. 3 and 6(e) and (1), Art. VIII, State Const., is carefully spelled out. Said section provides: 
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(d) For a metropolitan or consolidated government, as provided by s. 3 s. 
6(e), or: s. 6(f) of Art .. VIII of the State Constitution, the population or sales tax 
~cZlectlOns of the unIncorporated area or areas outside of urban seruice districts 
If such have been established, as determined in paragraphs (a) through (c) 
ab~ve and after. adj.ustments !Uade as provided therein, shall be further 
adJust~d by multIplYIng the adJusted or recalculated population or sales tax 
collectlOns, as the case may be, by a percentage which is derived by dividing: 

1. The total amount of ad valorem taxes levied by the county gouernment 
~n real and personal property in the area of the county outside of municipal 
h!Ult~, a~ cl:eated pursuant to genera~ or specmllaw, or outside of urban service 
dlstnct hmlts, where such are established; by 

2. The total amount of ad valorem taxes levied on real and personal 
property by the county and municipal governments. (Emphasis supplied.) 

Here the. Legislature has. specifically spoken to the situations which may arise involving 
me.tropohtan or consolIdated governments recognizin~ the distinctions between 
unIncorporated areas, or areas outside of urban service districts and areas within the 
entire c,!unty or the municipalities found therein. The specific attention given to 
metropolitan or consolidated governments provided for in s. 6{e) and (f), Art. VIII, supra, 
and. S6. 21B.2~(3) an~ 21B.245(2)(d), F. S., compels the inevitable conclusion that the 
LegIslatur~ dJd not. Intend for charter counties to establii:lh municipal service taxing 
benefit UUlts b?' .ordInance pursuant to s. ;25.01(l)(q), F. S., or pursuant to charters and 
capture a mUUlClpal share of revenue-sharIng trust funds by asserting that the municipal 
servi~e benefit unit was !lither a "municipality" or a "unit of local government," 
Succ~n.ctly. stated, the Legislature has not seen fit to define "municipality" to mean a 
mUlllcipalIty created pursuant to general or special law and metiopolitan and 
cons?l!dated g~vern~ents as provide~ for in s. 6(e) and (f) of Art. VIII, State Canst., and 
mUnICIpal serVIce taXIng or benefit umts created Or established pursuant to s. 125.0l(1)(q) 
or pursu~p.t to ~~unty ~~!Ue.r~e charter. The Legislature's silence to specifically so define 
the term mUnIclpahty IS slgmfi~ant. Under the rule expressio unius est exclusio alterius, 
the s~atute op~rates on. those thmgs enumerated or expressly mentioned and excludes 
from ItS operatIOn all thIngs not expressly mentioned. Thayer v. State, 335 So.2d 815, 817 
(Fla. 1976); Interlac~en La~es Estates, I~c. v. Sn~der, 304 So.2d 433, 434 (Fla. 1974). It is 
further noted that, In ?~finIng tqe .t~rm county,' the Legislature expressly provided for 
such term to be a po~tI~al subdiVISIon of the state as established pursuant to s. 1, Art. 
VIII, State Const. ThIS Includes both charter and noncharter counties. Accordingly a 
charter county wouk~ ~e v.:ithin the definition of the word "county" as would' a 
nonch.arter .co!lnty. It IS Il~o~cal to presume that the Legislature would include charter 
countIes WIthIn the defimtlOn of the term "municipality" without clear and specific 
language to that effect. 'I'his is especially true when, in defining the term "municipality" 
the ;Legi~lature specifically included metropolitan and consolidated governments ~s 
pro~ded m s. 6(e) and (f)., Art. VIII, supra, and provided a specific apportionment factor 
relatmg to such consohdated and metropolitan f{overnments. Haa the Legislature 
Intended for ~harter counties to be within the definitlOn of "municipality" it could easily 
have so prOVIded. ' 

The monetary ramifications are quite significant also. For instance Dade County and 
puval County, because both are metropolitan and consolidated gover~ments as provided 
1U s. 6(e) and (f). of Art. VIII, supra, would be required to receive funds allocated based 
UPOh th.e a~portlOnment factor found in s. 21B.245(2)(d), F. S., while, if Broward County's 
contentIon .I~ correct, Broward County would be eligible to receive both a county share 
and a munlClpal share based on the appurtionment factor in s. 218.245. This would mean 
that a charter county would receive a considerably larger portion of revenue-sharing 
funds t~an a m~tropolitan or co~solidated government because the formula defined by 
the Legislature m ~. 218.245S2. led) ~n apportioning funds to a metropolitan or consolidated 
government t~kes mto comnderatlon the areas of the county in the unincorporated area 
or areas o~tslde. of urb.an service districts and outside of municipal limits. That formula 
would be !napphcable If, a. chl!-rter county were a municipality or if a municipal service 
benefit umt were a mUnIcipahty. 

At the pre~ent time. the eligibilit.y test applied for both Duval and Dade Counties is 
based OIl; th~Ir respective .g~n.eral countywiae ~illages. Tqe. total .general millage levied 
countYWide IS used for elI~bllity for the countIes to partiCIpate 10 a county portion of 
re~"enue sh~ring. To 'particlpa~e in a municipal share, that portion of the county general 
mIllage levled only m the unmcorporated area is the test of eligibility. Due to the ad 
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valorem reduction factor as defined by s. 218.245(2)(d), F. S., ~harter counties would h~ve 
a clear advantage over the consolidated and metropolItan governments. SectIOn 
21B.245(2)(d) requires that the apportionme~t factors for the metropolitan and 
consolidated governments (when treated as a CIty) be reduced by a I'~tio .of total tax 
levied within the county (both municipal and county) to those .leVled m only the 
unincorporated area. The staff of the Department of Revenue adVIses ~hat. for Metro­
Dade the reduction is currently 70 percent and for Ja:c-Duval the reductlOn IS curr.e~tly 
37 Ifercent. It appears that if the unincorporated !:!r~a 1~ a ch!:!rter couI!-ty or a mUUlClpal 
taXing and benefit unit is considered as a mUUlclpallty, .th1s I'eductI\}~ would not be 
applicable. This would give the unincorporated area .01' taXI!1g benefit UUlt a 100 percent 
share as a city Vi hile the Department of Revenue IS reqUlred to reduce the share for 
Metro-Dade and Jax-Duval. " .. l' "t . I d 

Admittedly the Legislature could have defined the term mUUlCIpa Ity 0 m<: u e 
charter counties and brought them within the appo,rtionment. factor ~et. forth m. s. 
218.245(2)(d), F. S., but it did not .. A;s stated e~;lie.r herem, the LegIslat~re mdlcate? qUlte 
clearly a contrary intent by prOVIdIng that a umt of local government shall not mclude 
any special distrIct as defined in part III of Ch. 21B, F. S. 

I have examined the cases of State ex ret. Volusia County v. Dickinson, 269 So.2d 9, 
and State ex reI. Dade County v. Brautigam, 224 So.2d 68B, and AGO 074-341, a?d 
nothing contained in either of the two cases or the A<;W alters the ~esult reached herem. 
The Volusia County case involved a mandamus actIOn to determIne whether or not a 
charter county expressly authorized to exercise such municipal pow~rs as mIght be 
required to fulfill the intent of its charter had the power to levy an excIs~ tax upon the 
sale of cigarettes in the unincorporated areas of the county. In the Volusza County case 
the court stated at p. 10: 

When Section l{g) Article VIII and Section 9(a), Article VII are read together, 
it will be noted th~t charter counties and municipalities are place? in the same 
category for all practical purposes. That UPO? a cou'!ty becomIng a charter 
county it automatically becomes .a metropoittan, enttty for self gouernmen~ 
purposes. This is so because Section leg) of ArtICle VIII pr.ovlde~ a char1;er 
county "shall have all powers of local self-government not mconsistent Wlth 
general law .... The governing body of a county.operating under"a ch.arter 
may enact county ordinances not inconsistent WIth general law. Th}s all 
inclusive language unquestionably vests in a charter .county the ~uthol'lty to 
levy any tax not inconsistent with general or speCIal law as IS permttted 
municipalities. (Emphasis supplied.) 

As can be readily seen, the question there was whether or not a charter county h!:!d 
the power to levy an excise tax upon the sale of cigarettes. The court held t?at Volusla 
County did have such power because s. l(g), Art. VIII, State Const.,. provI~ed tha~ a 
charter county "shall have all powers of local self-governmept not InconsIstent WIth 
general law " and that the governing body of the county operatnw under a char~er sould 
enact county ordinances not inconsistent with general law. Thus It was ~he const!tu~lonal 
language above which gave Volusia County the power to levy such eXCIse tax. SUllllarly, 
the question before the court in the Brautigam case was whetht;!r or not Dade qoU?ty, a 
metropolitan county, had the power to levy an excise tax on clgB;rettes sold Wlthm the 
unincorporated areas of Dade County. The Supreme Court thereu;t quot~d from.s. 6(f), 
Art. VIII, State Const., which provided ~hat "[t]o the extent !lot InCOnSIstent Wlth the 
powers of existing municipalities or general law, the Metropolitan Government of Dade 
County may exercise all the powers conferred now or hereafter by general law upon 
municiualities" and held that this provision conveyed t~e power upon Dad~ County. 
Thus it is clea~ that in both the Vol usia County and. BrauttgC!m cases the questlon before 
the Supreme Court was whether or not the respectlVe countIes had the power to levy.an 
excise tax on the sale of cigarettes sold within t!le uninsol'P9rated. areas ~f t]:le.respective 
counties as was permitted. municipalities. ThIS .q1;lestIOn 18 entIrely ~zss~mzlar to the 
question presenteo by the Instant request for op'I~Ion. Hert;! the q~estIOn 1S whether .01' 
not the Legislature has mandated that mUUlclpal sel;;nce .t~xm~. 0:;, bene.~t ~l1lts 
established by charter counties h!lve been defiqe? to be munICIpalItIes and. UnIts of 
local government" so as to be entitled to a mUnIClpal share of the revenue-shal'log trust 
fund. l' d . t t t' f . fi Similarly, AGO 074-341 addressed 'itself to an ana ~SIS an m e.rpre a lon 0 ~peCl c 
statutes. That opinion was limited solely to the specific statutes Involved therem and 
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should not be extended to situations where the statutory provisions were clearly 
different. 

From what has been previously said herein, it is readily apparent that the Legislature 
has not so defined a municipal service taxing or benefit unit. 

Accordingly, until such time as the Legislature declares that a municipal service taxing 
or benefit unit established by a cllarter county is to be considered as a "municipality" 
and a "unit of local government," neither such municipal service taxing or benefit unit 
nor the charter county creating such unit would be entitled to receive a municipal share 
of revenue-sharing trust funds. 

077-22-February 23, 1977 

SPECIAL DISTRICTS 

NOT REQUIRED TO PURCHASE COMMODITIES BY COMPETITIVE 
BID-APPLICABILITY OF CONSULTANTS' 

COMPETITIVE NEGOTIATION ACT 

To: Colonel W. Loudin, Chairman, Estero Fire Protection and Rescue Service District 
Board of Commissioners, Estero 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUES'j'ION: 

What provisions of the Florida Statutes control the expenditure of 
funds by the Estero Fire Protection and Rescue Service District in the 
purchase of supplies, equipment, construction, and modification of 
facilities? 

SUMMARY: 

The Estero Fire Protection and Rescue Service District is not subject to 
the competitive bidding requirements of part I of Ch. 287, F. S. (other 
than s. 287.055), and is not required by Clio 76-208, Laws of Florida, the 
special act creating the distric'i" to purchase through competitive bidding. 
In the absence of a statutory requirement, a public body such as the 
district is not required to purchase through competitive bidding. The 
acquisition of professional services such as architecture, professional 
engineering, etc., required by the district in connection with construction 
or modification of fire stations by the district, is subject to S. 287.055, the 
Consultants' Competitive Negotiation Act. 

The purchasing and competitive bidding requirements set forth in part I of Ch. 287, 
F. S. (except s. 287.055, the "Consultants' Competitive Negotiation Ad"), apply only to 
purchases by state agencies. I considered a situation analogous to .hat herein under 
consideration in AGO 074-7, with regard to an erosion prevention district created by 
special act. I stated in that opinion that "special districts and othe: separate statutory 
entities are not considered to be agencies of the state .... " The Estero Fire Protection 
and Rescue Service District, created by special act of the Legislature, Ch. 76-408, Laws 
of Florida (1976 H.B. 3908), is such a special district, and is not a state agency. Thus, since 
the district is not suhject to the commodities purchasing requirements of part I of Ch. 
287, ,Purchases of the type abou' which you have inquired would be controlled by the 
prOVIsions of Ch. 76-408, the special act creating the district and setting forth its powers 
and duties. (However, see AGO 075-56, explaining that under s. 287.042(2), a "local public 
agency" such as your district may elect to purchase under purchasing agreements and 
contracts negotiated and executed by the Division of Purchasing.) It should be noted that, 
as to "construction, and modification of facilities," the district would be subject to the 
requirements of s. 287.055 (the Consultants' Competitive Negotiation Act). That is, if such 
construction or modification of facilities requires professional services as set forth in s. 
287.055 (architecture, professional engineering, landscape architecture, or registered land 
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urveying) the district would be subject to any applicable competitive nego~iati~n or 
~ther requirements of s. 287.055. (The district's authority to construct fire statIo~s IS set 
forth in s. 10(1) of Ch. 76-408.) See AGO's 075-56, 074-30.8l an~ 074:89. regardmg the 
applicability to special districts of the Consultant~' Competrtrve Negotr~tlOn Act. 

My examination of Ch. 76-408, Laws of FlorIda, reveals n? req~re~ent that ~he 
district's purchases of commodities be made pursuant to compe;tIt~ve bIddmg. S~bse.ction 
(2) of s. 1.0 of Ch. 76-408 simply authorizes .the board of co~mIsslO~ers of the dIstrrct to 
"purchaE,e, acquire by gift, own, lease and dISp?Se of fir.efightmg eqUIpment and property, 
real and personal, that the bo~rd. may fr?m .trr~,e to trme deem necessary or needful to 
prevent and extinguish fires Withm the dIstrIct. . ' 

In AGO 071-366, I concluded that "in the absence of a st~t?-tory: re9,uIrement, a public 
body has no legal obligation to let a contract und~~ corr:pe~trve bId?mg or to award the 
contract to the lowest bidder." Since the competitIve bIdding. reqUIrements 0'£ p1;lrt I of 
Ch. 287, F. S. (except s. 287.055, as noted a~ove), are not app~Icable to your dIstrrct, a?d 
. e Ch. 76-408 Laws of Florida, contams no such reqUIrements, the Estero FIre 

P:tection and Rescue Service District is not required to make purcha~es of the; type 
mentioned in your letter through competitive bidding, absent promulgation of a distrrct 
rule so requiring. 

077-23-March 2, 1977 

TAXATION 

REIMBURSEMENT OF LOCAL GOVERNMENTS FOR REVENUES LOST 
THROUGH HOMESTEAD EXEMPTION 

To: J. Ed Straughn, Executive Director, Department of Revenue, Tallahassee 

Prepared by: Larry Levy, Assistant Attorney General 

QUESTION: 

Since an applicant whu qualifies for an exemp!ion under eithe~ s. 
196.081, s. 196.091, or s. 196.101, F. S., could also qUalIfy f<?r an exempt~on 
under s. 196.031(3)(a), F. S., may the department relmb~se taxmg 
authorities for revenues lost on the first $4,500 of the exemptIon granted 
under ss. 196.081, 196.091, and 196.101, even though s. 196.032(2), F .. S., 
specifically limits the reimbursement to revenues lost due to exemptron 
granted under S. 196.031(3)? 

8liMMARY: 

Qualified counties, municipalities, or special districts are entit.l~d to 
receive an annual payment from the Local Government AddItIOnal 
Homestead Exemption Trust Fund in an amount equal to revenue lost as 
a result of the additional exemptions provided in S. 196.031(3), F. S. The 
Legislature has not authorized replacement funds for revenue lost as a 
result of exemptions claimed and received pursuant to S. ~96.081, S. 
196.091, or S. 196.101, F. S. The entitlement to and the receIpt of an 
exemption authorized under S. 196.081, S. 196.091, or s. 196.101 would 
preclude any exemption under s. 196.031(3) and prevent all or ~y part of 
said exemption from being utilized as a basis for the calc.1!latr!>n ?f the 
replacement fund., authorized under S. 196.032, F. S. The legIslatIve mtent 
clearly expressed in ss. 196.032 and 196.031(4) is ~o replac~ onl.y that 
l'fo'tenue lost "as a result of the additional exemptIons provl~ed m Sec. 
196.031(3), F. S." Revenue lost as a. result of any exemptIons found 
elsewhere in Ch. 196, F. S., was not mtended to ~e replaced out of the 
Local Government Additional Homestead ExemptIOn Trust Fund. 

Your question is answered in the negative. 
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Section 196.032, F. S., has its genesis in Ch. 74·264, Laws of Florida, and created the 
Local Government Additional Homestead Exemption Trust Fund. Section 196.032(2) 
provides in part: 

Each qualified county, municipality, or special district is entitled to receive an 
annual payment from the fund in an amount equal to the revenue lost as a 
result of the additional exemptions provided in s. 196.031(3). Revenue lost shall 
be calculated by multiplying 96 percent of the additional exemption granted in 
s. 196.031(3) by the applicable millage. A qualified local government is one 
which either: . . . . (Emphasis supplied.) 

It is quite clear that the only exemptions contemplated are those found in s. 196.031(3), 
F. S. The exemptions provided for in ss. 196.081, 196.091, and 196.101, F. S., are not 
mentioned therein. The rule expressio unius est exclusio aZterius applies-the express 
menti.on of one thing is the exclusion of another-so that by clear implication no other 
exemptions may be included in or written into ss. 196.031(3) or 196.032(2), F. S. D:>bbs v. 
Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); Interlachen Lakes Estates, Inc. v, Snyder, 304 
So.2d 433 (Fla. 1974); Thayer v. State, 335 So.2d 815 (Fla. 1976). These last three 
mentioned statutes grant total exemption on property owned and used as a homestead 
by certain veterans and nonveterans, cf. AGO 076·228, who can qualify for s11ch 
exemption under the pertinent statute, while s. 196.031 grants, in most instances, lim • ~d 
or partial exemptions. 

It is readily apparent that some overlapping occurs and certain veterans and 
nonveterans who qualify under s. 196.081, s. 196.091, or s. 196.101, F. S., granting total 
exemption, could also qualify for the limited additional homestead exemption under s. 
196.031(3), F. S" although they would lose their entitlement to exemption under the first 
cited statutes. The Legislature has not specifically spoken to this problem and thus the 
legislative intent must be gleaned from other authorized and recognized sources. 

An examination of the title to the act is in order since the title may be considered to 
aid in determining legislative intent. State ex reZ. Szabo Food Services, Inc. v. Dickinson, 
286 So.2d 529. The title provides: 

AN ACT relating to homestead exemption; amending s. 196.031(3) and (tf), 
Florida Statutes, 1973, to extend the additional exemption provided in 
subsection (3) for persons over sixty·five (65) to ad valorem taxes levied by all 
local taxing authorities and to increase the exemption provided by s. 196.031(1), 
Florida Statutes, as to totally and permanently disabled persons; providing for 
a maximum combined exemption under ss. 196.202 and 196.031, Florida 
Statutes; creating s. 196.032, Florida Statutes, providing replacement revenues 
through a trust fund; adding subsection (4) to s. 196.011, Florida Statutes, 1973, 
relating to annual application requirement; amending s. 196.197, Florida 
Statutes, 1973, relating to exemption of property used by hospitals and similar 
institutions, to remove the limitation of its application to levies for school 
operating purposes; repealing chapter 74·11, Laws of Florida, relating to 
homestead exemption; providing an effective date. (Emphasis supplied.) 

It is readily apparent that no reference is made therein to s. 1.96.081, s. 196.091, or s. 
196.101, F. S. The entire thrust ofthe act, as evidenced by the title, is aimed at providing 
an additional exemption for certain persons, either by extension or increase, and creating 
a trust fund to provide replacement revenues for funds lost by virtue of the additional 
or increased exemption. No replacement fund was established for funds lost by virtue of 
other exemptions, including those prescribed in ss. 196.031(1) and 196.202, F. S. If no fund 
had been established, no right to replacement funds would exist, The establishment of 
the reRlacement fund was a legislative decision resting solely within its discretion. 

Furthermore, a total exemption granted pursuant to either s. 196.081, s. 196.091, or s. 
196.101, F. S., would not be a limited exemption granted pursuant to s. 196.031(3), F. S., 
and while in some instances, as aforementioned, an applicant might be able to qualify 
therefor, he would lose his entitlement 1-.0 total exemption under the first mentioned 
statutes. 

The Legisl:!ture has indicated that the fund is to be used to replace revenue lost as a 
result of only the additional or increased exemption provided for in s. 196.031(3), F. S. 
Section 196.031(4), F. S., provides: 
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The [property appraisers] of the various counties shall each yea
ll 

c0'fPilhlliS{ 
of taxable property and its value removed fr~m the assessment.ro s 0 ea~ dOCf!l 
overnmental unit as a result of the mcreased exemptIOns prOD! e In 

g bsection (3) as well as a statement of the loss of tax revenue to each suc~ 
s~vernmentai unit and shall deliver a copy thereof .0 the Department ~ 
~evenue upon certification of the assessment roll to the tax collector. (EmphasIs 
supplied.) 

, f the subsection clearly demonstrates that the Legislature ~s concern~ng 
~~:li~~~a~[t1~ the financia? effects of thde fjnc~eased1gex6eOm81Pti109n6s0rgr~~dd 1m, l~~seFtJSn 
(3) I h the exemptIOns provIde or In ss. . , ., ., .' ., 
w~re i~s:i~te:~e at t~at ~ime, granltinglexemptions tfrlombOdaI~esval~r~~f:clilyer;Yp~~~~~hat 
th b having finanCIal Impact on oca governmen a ·P. 
th~rLe~slature in establishing the Local Gover~ment Addi~io~al Homesteh~ E'fempt~h 
Trust Fund was concerned only about the additIonal ~anclalImpac.t r~su mg rom e 
additional or. in~reased exe~ptions provideddforbtherte~h' Nfi:~~r:l ~hp~;h~f a~;~a~t~~~ 
Legislature IndIcated that It was concerne a ou e 

eXT~flj~~~:~~it s~ f~6.6gfiaf·a~d (4) and 196.032, F .. S., )lad never ~e~n efacte~, ~oca} 
governmental units would have ~xperfiencedd. a Cfihnan1c9l~1 Fm~acrn~i~di~nggss~196.03~(fJ, 

venueS from other tax exemptions oun m . ,'" I 
~96 081 196091 and 196.101. The statutes make no provision for. such [event hue lossi . .' h t ~s 196031(3) and (4) and 196.032 were repealed this seSSIOn, . e oca 
Assumm~;taf units wo;,ud be in the same position, insofar as revenue loss resultmg tom 
~~h::~~emptions is concerned, as they would have been in had such statutes never een 

enUc}~ft~ws, therefore, as night foll?:vs day t~at it is only thos~ re\;enuef91S0M(3) i/rlft 
result of the enactment of the addItional or mcreased ex I em

t 
ptIOn Ines;,ut ~f any othe~ 

which the Legislature sought to replace. Revenue~ os. as a r s 08 
exemption, including, butSfiot limited

t 
~O't thdosed atou~~~:pefa~~d sfr~:'~~!(~~~t }:d. fiad 

196091 01' s. 196.101, F. ., were no In en e . h tt uld 
the 'Legislature intended differently, it could easily have saId so or, for t at ma er, co 
so provide in the future. l'fi d t ive an 

ex~!~tio:~~d~: e~~~~~t~~~~6~E81~:~\Y9{~9i~ oWdr ~~~9~1'91B6iO~3~1~(n3S) ~uFe~eslct~Thnir ti~~r~ b~c~ 
t· b t' t d to seek exemptIOn un er s. . ," exemp IOn u lOS ea d d 196 032(2) F S However a person could not 

prokPer exemptit~n to bde arllsow1e96 Ou3n1(3r) i~ addition to ~ ~xemption' under s. 196.081, s. 
see an exemp Ion un e, . . f t' d 196 081 
196.091, or s. 196.101. A person's entitlement to and :ecelp~ 0 exemr cion dn er t96 Oill(3) 
s 196091 or s 196101 would preclude any exemptIOn l:iemg gran e u~:r d 'd 
a'nd c~uld not' be included in part in ulthde catlcbulatiolnssfo~f ~efJ:~~~~~s ~e~ulin of~h~ 
196.032, F. S. Such loss of reve!lue wo no e a ,? 
additional exemptions provided 10 s. 196.q31(3), F. S. 

Your question is answered in the negatIve. 

077-24-March 2,1977 

MUNICIPALITIES 

MAY ADD FUEL ADJUSTMENT CHARGE TO UTILITY BILLS­
CHARGE NOT SUBJECT TO MUNICIPAL PUBLIC SERVICE TAX 

To: J. H. Phillips, General Manager, Sebring Utilities Commission, Sebring 

P d b T"'ll' C Sherr;ZZ Jr Assistant Attorney General, and J. Elisabeth repare 'j':" l tam. .,:' 
Middlebrooks, Legal Research ASSIstant 

QUESTION: 

Ma the Sebring Utilities Commissiop. disregard s. 16,~.231(1), F. S.,.and 
inco!r,orate or "roll in" the "fuel adjustment charge as defined m s. 
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166.231(1), into the base rate on its customers' bills, 01' must the "fuel 
adjustment charge" be shown separately? 

SUMMARY: 

A municipally owned utility may incorporate into its base rate the "fuel 
adjustment charge" or a portion thereof, as defined in s. 166.231(1)(b) 
F. S., as long as such "fuel adjustment charge" is separately stated or:. 
another part of the purchaser's bill and is not subject to the public service 
tax levied by the municipality. 

Section 166.231(1), F. S., provides: 

(1)(a) A municipality may levy a tax on the purchase of electricity metered 
or bottled gas (p.aturalliquefied p~troleum gas or map.ufactured), wat~r service, 
telephone serVlce, telegraph serVlce, and cable teleVlsion service. The tax shall 
be levied only upon purchases within the municipality and shall not exceed 10 
percent of the payments received by the seller of the taxable item from the 
purchaser for the purchase of such service. 

Ql) The tax imposed by paragraph (a) shall not be applied against any fuel 
aciJustmept charge, and such charge shall be separately stated on each bill. 
"Fuel adjustment charge" shall mean all increases in the cost of utility services 
to. tpe ultimate consumer resulting from an increase in the cost of fuel to the 
utllity subsequent to October 1, 1973. (Emphasis supplied.) 

Section 166.231(5), F. S., then provides: 

The tax authorized hereunder shall be collected by the seller of the taxable item 
from the purchaser at the time of the payment for such service. The seller shall 
re~it the taxes collected to the municipality in the manner prescribed by 
ordinance. 

Thu~, ~he ~eller of the taxable item (electricity in the case of the Sebring Utilities 
CommlSSlon) l~ !~qUlr~d.by s. 166.231 to collect the tax authorized by the section and to 
prepare the utilitles blll III a manner that states the "fuel adjustment charge" (as defined 
by s. 166.231[1][b]) separately on the bill. This would, of course, logically follow because 
the seller of the taxable item also prepares the "bill" upon which the "fuel adjustment 
charge" must be separately stated. 

The Sebring Utilities Commission is a seller of electricity and therefore must comply 
with s. 166.231(1) ~nd separately state the "fuel adjustment charge" upon the bill. 
. The secon~ po~tlon of your question is whether the Sebring Utilities Commission may 
mcorporate mto ItS base rate a part or all of the increase in fuel costs since October 1 1973. , 
T~e Sebri!lg Utiliti~s Com~ssio~ has clear authority to establish base rates for utility 

serVlces. This power IS established m s. 9, Ch. 23535, 1945, Laws of Florida, which states: 

Said public Utilities Commission shall have full power and exclusive authority 
to fix: rates and charges for electricity, gas and water, or other products 
furnished by said Utilities Commission, . . . . 

Section 12.15, Ch. 27893, 1951, Laws of Florida, further provides: 

That the Commission shall prescribe and collect reasonable rates fees or 
charges for the services and facilities of such municipal utilities and sh~ll revise 
such rates, fees or charges from time to time whenever necessary. 

Section 166.231, F. S., does not prohibit the inclusion of increased fuel costs since 
October 1, 1973, into the base rate, provided that the seller separately states on the bill 
the ':f~el adj~stment c~arge" as d~fined by the statutes. Moreover, s. 166.231 does not 
prohlbl~ the mcorporatlOn ~f .suc~ mcreased fuel cos.ts into .the base rate, provided that 
the tax lIToII?osed b:>: the mUlllclpallty shall not be applIed agamst n ••• all increases in the 
cost of Utility servIces to the ultimate consumer resulting from an increase in the cost of 
fuel to the utility subsequent to October 1, 1973," s. 166.231(1)(b), which is the definition 
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of "fuel adjustment charge." Some accounting procedure thus would necessarily have to 
be devised to insure that the municipal tax would not be applied to the "fuel adjustment 
ch&rge." 

077-25-March 2, 1977 

CONSTITUTIONAL LAW 

RELIGIOUS SOCIETIES' RIGHTS TO ENGAGE IN PROTECTED 
ACTIVITIES AT FAIRS AND EXPOSITIONS 

To: Betty H. Baggett, Director, Volusia County Fair Association, DeLand 

Prepared by: Patricia R. Gleason and Sharyn L. Smith, Assistant Attorneys General 

QUESTIONS: 

1. May the Volusia County Fair Association [hereafter Association] 
refuse to rent a booth at the fail' to-the International Society for Krishna 
Consciousness, [hereinafter ISKCON], a religious society, en the grounds 
that said society intends to solicit funds on the fair premises? 

2. If the answer to question 1 is in the affirmative, may the association 
evict ISKCON members if the society should breach an agreement not to 
solicit funds? . 

3. May the Volusia County Fair Association deny ISKCON the rlght to 
solicit funds on the grounds that the association has a general policy 
which prohibits all solicitation? 

SUMMARY: 

The members of the International Society for Krishna Consciousness 
(lSKCON) a religious society, are entitled, pursuant to the First 
Amendmdnt of the United States Constitution and ss. 3 and 4, Art. I, State 
Const. to distribute literature to, and solicit contributions from, the 
public' and propagate their religious beliefs on and in public areas of the 
Volusia County Fair. The fact that the members of ISKCON solicit and 
accept donations, and the fact that the Volusia County Fall' Association 
has a general policy ngainst ali solicitation do not, according to Supreme 
Court and lower federal court' decisions, abrogate ISKCON's right to 
engage in such activities. The association l1?-ar, how~y~r! consistent with 
statutory authority, regulate ISKCON's rehgIous aC.lvltles to the extent 
necessary to preserve the purpose of the fair, as well as require the 
ISIWON members to pay the admission price, remain within the public 
areas, and conduct their activities during normal operating hours. 

As these questions are interrelated, they will be answered together. . . 
My opinion is desired as to the right of members of tpe ~nternatlOna1 SOC1~ty for 

Krishna Consciousness to distribute literature, solicit contl'lbutlOns f~om the .pubhc, and 
in general propagate their religious beliefs at th~ Volus~a 90unty Fall'. ~peclfically, you 
are interested in whether the Volusia County Fall' AssoclatIon may requlre the members 
of ISKCON to remain in their rented booth at the fair while p~opagathw their religious 
beliefs, and whether the association may prohibit or otherwlse rest;rlct the ISKCON 
members from soliciting funds from the public in attendance at the falr. 

Chapter 616, F. S., generally regulates public fairs and: expositions held in this state 
by, inter alia, providing trade standards for the operatlOn of shows. a?d amuseme~t 
devices, s. 616.091; requiring licenses upo~ certai~ s~ows, ~. 616.12; provl~l~g that no fall' 
or exposition may be conducted by a falr asS?C!atlOn wl.thout a pe~~lt Issued .b~ the 
Department of Agriculture, s. 616.15; and proVldmg for dlsplay of. ffilmm~m eXhl?lt;'3, s. 
616.17. Sections 616.08 and 616.11 set forth the powers and authorlt:>: offalr aSSOClatlOns 
established pursuant to the chapter. Section 616.08 provides, in pertment part: 
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Every association organized under this chapter shall have the power to hold 
conduct and operate fairs and expositions as defined herein annually and fo; 
such purpose to buy, lease, acquire and occupy lands 'erect buildings and 
improvements of all kinds thereon and to develop t~e .s~~; to sell. mortgage, 
leas~, or convey such property or any part thereof, III Its discretion, from time 
to tlI!~e; to charge and receive compensation for admission to such fairs and 
axposItlons, and the sale or renting of space for exhibitions, or other privileges' 
t~ conduct and hold public meetings; to supervise and conduct lectures and ali 
kin<;is of demons~ration work in con.n~ction with or for the improvement of 
agrIc~ture, hortIculture and stockralsmg and poultry raising and all kinds of 
farn;mg and matters cO!1nected the~ewith; to hold exhibits of agriculture and 
hor1:icultural pr?ducts, livestock, chIckens and other domestic animals; to give 
certlficates or dIplomas of excellence; and generally to do, perform and carry 
out all matters, acts and business usual or proper in connection with fairs and 
expositions as defined herein; .... 

~oreover, s. 61!J.p 8;uthorizes associations to enter into contracts, leases, or agreements 
Wlth . a~y murnclpahty or county for the donation or use and occupation by any 
asso~H:tlOr:?f land owne~, leased, or held by such municipality or county. Counties and 
munlClpalities are a?-thonzed ~o. ~ake contributions of money or property to associations 
to b~ u~ed for fall'. or exhIbItIon purposes. Such appropriations were held to be 
constItutlOnal as servmg a proper purpose in Barnett Nat. Bank v. Thursby, 150 So. 252 
(Fla. 1933). Accord: Attor~ey General Opinion 069-118. See also Chs. 15558, 15561, and 
15562, 1931, Laws of Flonda. Furthermore, s. 616.07(1) provides, in pertinent part: 

.. '. n? money or pr~perty of any such association shall be distributed as profits 
or di':ld~nds among Its members or officers, but all money and property of such 
asSOC!atlOn shall, except for the payment of its just debts and liabilities be and 
remam perpetually public property, administered by the association as 'trustee 
to be used exclusively for the legitimate purpose of the association, and shall 
be, so long as so used, exempt from all forms of taxation. 

The answers to your questions are dependent upon the constitutional rights offrl:1edom 
o~ speech and religion guaranteed by the First Amendment, and applicable to the states 
VIa the Fourteenth Am~ndment, and ss. 3 and 4, Art. I, State Const. 

I~ !ippears beyond ?i~pute .th,:t there exists sufficient "state action" to bring the 
actIVItIes of ~he. aSSOCIatIOn .wIthm the scope of the Fourteenth Amendment. See, e.q., 
Bur~o~ v. WI~m~on Parking Authority, 365 U.S. 715 (1961); Smith v. Young Men's 
ChrIstIan ~sSocIatlOn of Montgomery, 462 F.2d 634 (5th Cir. 1972). Moreover, the Volusia 
County. faIrgrounds appe~ to be within the class of public facilities that have been 
determmed to be ,:pprop~late forums for the exercise of First Amendment rights. In this 
regard, the court 1U Wolm v. Port of New York, 392 F.2d 83,89 (2d Cir. 1968), wrote: 

(W]here th~ issue involves the exercise of First Amendment rights in a place 
clearly avaIlable to the general public, the inquiry must go further; does the 
character of the place, the. pattern of usual activity, the nature of its essential 
purpose, and t~e populatIOn who take advantage of the general invitation 
extended make It an appropriate place for communication of views of issues of 
poll tical and social significance. 

The Wolin ~'our.t concluded t~at a bus termin!,ll, like streets of a company town, the 
groun.ds of~. faIr, ~r the parkmg lot of a shoppmg center, was an appropriate place for 
the expre8SIon of FIrst Amendment rights, reasoning at 392 F.2d 90: 

The. terminal building is an appropriate place for expressing one's view 
pr~clsely because the p,rimary activity for which it is designed is attended with 
nOISY crowds and vehicles, some unrest and less than perfe(\t order. Like a 
covered ma~k.etplace .area, the cong!lstion justifies the rules regulating other 
forn;s of act1VI~y, but It seems undemable that the place should be available for 
use m approprIate ways as a public forum. 
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See also ISKCON v. City of New Orleans, 347 F.Supp. 94G, 949 (E.D. La. 1972); ISKCON 
v. Dallas-Fort Worth Regional Airport Board, 391 F.Supp. 606 (1975). 

Furthermore, in Farmer v. Moses, 232 F.Supp. 154 (D.C. N.Y. 1964), the court made 
clear that the fact that admission is charged is irrelevant for purposes of the First 
Amendment, reasoning that the public is not entitled to be insulated from unsolicited 
viewpoints or ideologies simply because it pays an admission price. 

Moreover, it has also been held that religious groups may seek donations 01' sell 
religious material without forfeiting their First Amendment rig~ts. In this regard, the 
following passage from Murdock v. Commonwealth of Pennsylvama, 319 U.S. 105 (1943), 
is appropriate: 

The mere fact that the religious literature is "sold" by itinerant preachers 
rather than "donated" does not transform evangelism into a commercial 
enterprise. If it did, then the passing of the collection plate in church would 
make the church service a commercial project .... It should be remembered 
that thl:: pamphlets of Thomas Paine were not distributed free of charge. It is 
plain that a religious organization needs funds to remain a going concern. But 
an itinerant evangelist however misguided or intolerant he may be, does not 
become a mere book a(lent by selling the Bible or religious tracts to help defray 
his expense or to sustam him. Freedom of speech, freedom of the press, freedom 
of religion are available to all, not merely to those who can pay their own way. 
[319 U.S. at 111.) 

See also Tate v. Akers, 400 F.Supp, 987 (D.C. Wy. 1976); Shreveport v. Teague, 8 So.2d 
642 (La. 1940). Similarly, the Supreme Court and lower federal courts have consistently 
enjoined the enforcement of ordinances prohibiting all solicitation as applied to members 
of religious or other organizations entitled to First Amendment protection. See Murd!,ck 
v. Pennsylvania, supra; Martin v. Struthers, 319 U.S. 141 (1943); Follett v. McCOrmIck, 
321 U.S. 573 (1944); Cantwell v. Connecticut, 310 U.S. 296 (1940); Tate v. Akers, supra; 
ISKCON v. City of New Orleans, supra; 77 A.L.R.2d 1216. 

In light of the foregoing Supreme Court and lower federal court decisions, I am of the 
opinion that, subject to the qualifications hereinafter noted, the mem~ers of ISKCON 
may distribute literature to, and solicit contributions from, the publIc and general}y 
propagate their religious beliefs on and in the pub¥c areas of the Volusia C~unty F.aIr, 
notwithstanding the fact that rented booths are aVaIlable or that a general policy agamst 
all types of solicitation has been adopted by the association. This conclusion is in acco~d 
with opinions rendered on the same issues by the Attorneys General of PennsylVanIa 
(Opinion of the Attorney General to The Honorable Raymond J. Kerstetter, December 
3D, 1976); New Mexico (Opinion of the Attorn~~ General to Mr. Finlay ~acGilliyr~y, 
August 18 1976); Arizona (Attorney General OpmlOn 76-37); and North Carolina (Oplmon 
of the Attorney General to Mr. Arthur K. Fitzer). See also Opinion of the Legislative 
Counsel of California to The Honorable Pauline Davis, August 13, 1975. 

It should be emphasized at this point, however, that the rights protected by the First 
Amendment are not absolute, and the activities and conduct of ISKCON may be 
regulated to the extent necessary to protect legitimate state interests. As noted by the 
Supreme Court in Cox v. State of Louisiana, 379 U.S. 536, 554. (1956): 

The rights of free soeech and assembly, while fundamental in our democratic 
societY, still do not mean that everyone with opinions or beliefs to express may 
address a group at any public place and at any time. The constitutional 
guaranty of liberty implies the existence of an organized society maintaining 
public order, without which liberty itself would be lost in the excesses of 
anarchy. 

Thus, it has been held that the state may act to prevent disruption or br~ach of the peace, 
Brown v. Louisiana, 383 U.S. 131 (1966); or to protect its property for the use to which 
it was dedicated, Adderley v. State of Florida, 385 U.S. 39 q966). See also Hynes v. Mayor 
and Council of Borough of Oradell, 44 L.W. 4643 (1976); Smglet?n v. Woodruff, 13 So.2d 
704 (Fla. 1943). Similarly, in Wolin. v. Port of N~Vf York ~ut~OrIW, supra, the court held 
that reasonable regulations covermg such actIVIty as distnbutmg pamphlets could be 
promUlgated so as to J?rotect a legitimate interest in maintaining a free flow of traffic, 
avoiding excessive dIsruption, and ensuring the convenience and movement of 
passengers and vehicles. More specifically, the court stated at 392 F.2d 94: 
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In acc~mmodating the interest of protesters and general public, the Port 
Authonty may set approximate and reasonable limitations on the number of 
persons who may engage in such activities at any specific time, the duration of 
the activity and the specif,c places within the building where the rights of 
expression may be exercised. 

The foregoing constitutional principles, read together with the authority delegated by 
the Legislature in s. 616.08, F. 8., empowering fail' associations to "perform and carry 
out all matters, acts, and business usual or proper in connection with fairs or 
expositi0D;s," lead me .to concJ.ude that the ~ssociation may regulate the activities of 
ISf(CO~ ~n th~ follo.w~~g area.s when authorlzed by law: requ!re the normal admission 
pnce; liffilt the1r actlV1tles to :areas normally open to the public; restrict their activities 
to the normal hours of the fair's operation. 

It is further suggested that s. 6],6.08, F. S., as well as ss. 616.255 and 616.256 F. S. 
relating to the powers and duties of the State Fair Authority, be amended so as to 'clarify 
the authority of such fair associations to regulate the activities of ISKCON and other 
similar organizations within the strict constitutional limitations. See ISKCON v. 
Rochford, 45 L.W. 2347 (N.D. Ill. 1977). 

077-26-March 3, 1977 

SCHOOLS 

INTEREST ON INVESTMENT OF PROCEEDS OF REVENUE BONDS 
MAY NOT BE USED TO PAY SCHOOL 

BOARD OP;ERATING DEFICIT 

To: Terry M.~David, Attorney, Columbia County School Board, Lake City 

Prepared b.Y: Caroline C. Mueller, Assislant Attorney General, and David Slaughter, 
Legal Research Assistant 

QUESTI(:)N: , 
M,ly the interest earned on the investment of the proceeds of a revenue 

bond ~ue in a construction trust fund established by the bond enabling 
resolutIon be used by the school bOI\lrd to meet a deficit ,n its operating 
budget? 

SUMMARY: 

Interest earned on the inv~stment I')f the proceeds of a revenue bond 
issufl deposited in a construction trus\t fund established by resolution of 
a district school board may not be lawfully used by the school board to 
meet a deficit in its operating budget. 'I'he proceeds of such revenue bond 
issue and interest earned thereon may be used only for the projects and 
purposes defined and designated in th.e enabling statute and enabling 
resolution. Any diversion of moneys ;~eposited in such trust fund or 
accrued interest thereon to any purpos~ other than those prescribed in 
the enabling legislation and bond enabling resolution, or in the bonds or 
certificates issued and sold thereunder, is invalid. 

. C~apter 72.5~0, ~aws of Florida, authorizes the School Board of Columbia County to 
mstltute a caI?ltal Imp~ovement program for the Columbia County school system. The 
school board 1S auth~rl~ed to acquire, construct, enlarge, iMprove, furnish, and equip 
schools and school bUlldmgs and to carry out other purposes appurtenant and incidental 
thereto. The. board is authorized to issue not exceeding $3,000,000 interest-bearing 
reyeD;ue certlfic!l;tes to pay for the costs of the capital im~rovement program. The 
prmc1pal of and mterest on the revenue certificates are payable solely from the share of 
all race track funds and jai alai front-Dn funds accruing to Columbia County under the 
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provisions of the Constitution of Florida and Chs. 550 and 551, F. S., and allocated by 
law to the school board. , . 

The act defines the cost of acquisition, construction, .r,!~nishin&, and eqUlppll~g of ,the 
schools and school buildings to include the cost of acqU!Slt!on of SItes, legal, en~neermg, 
fiscal, and architectural studies, s~rveys, ~lans, ~nd deSIgns; the expenses. of the 1ssuance, 
authorization, and sale of certIficates, lUcludmg advertisements, notlces, and other 
proceedings in connection therewith; and such other purposes as are necessary, 
incidental or appurtenant to the purposes authorized thereunder. 

The school board, pursuant to the a~tI:0rity granted by.qh. 72-510, sUl?ra, adoptt;d a 
resolution on September 27, 1973, prOVIding for the acqUlslt!O~, cOI!structlon, enla;glI!g, 
improving, furnishing, and equipping schoo.ls and school bUlld.mgs m th~ school d1stnct 
and authorizing the issuance of not exct;eding $3,000,000 certlficat~~ of mdebtedn~ss to 
finance a portion of the cost thereof, subject to the terms and cond1tlOns set forth m ~he 
resolution. Presumably, the obligations were validated as directed ?y s. 21 of the enabh~g 
resolution, and the validity of the resolution and the revenue certlficates has been put 10 

repose. f h . t' I I Section 3.C. of the enabling resolution defines the cost 0 t e projects par ICU a! y 
described in s. 3.A. of the resolution in substantially the same terms as the act. S.e~tlon 
3.A. reserves the right of the school board, iD; certa~n cir~umstances, to. allocate addItional 
sums to one of the projects from other pr~Jects hst~d In th~ resolutlon a!ld to all?cate 
moneys saved on one project to other projects deS1gnated m the resolutlOn. SectlOn 4 
specifies that the resolution shall be deemed to be and shall constitute a contract between 
the school board and the bondholders. 

Section 15 of the enabling resolution in pertinent part provides that all of the proc~eds 
derived from the sale of the obligations issued (except certain amounts to be deposited 
in the sinking fund and the reserve acco~nt in the sinking f';lnd) be deposited in the 
construction trust fund created and established by the resolutlOn an? that the m0I?-eys 
deJ,Josited therein be used .only for the payment of the c~st of the project as defined m s. 
3 of the resolution. Pending such use of the constructlOn fund moneys, they may be 
invested in authorized investments in accordance with a schedule to be approved by the 
consulting engineers and/or architects. Any unexp~nde4 moneys in.the trust ~und after 
the completion of the projects designated and descrIbed m t~e enab!mg resoluti0D; are to 
be retained in the construction fund and used for school cap~tal projects as authorIzed by 
Ch. 72-510, supra. . 

It is clear that the resolution does not authorize the use of the mterest earned on funds 
in the construction trust fund to meet a deficit in the operating budget of the sch.ool 
board. to defray operating expenses, or for any purpose other than for the cost of capItal 
improvement projects specified in Ch. 72-510, supra .. Und.er the language and terms of the 
resolution, any interest earned through the authorlz~d mvestment .of the bo?~ proceeds 
deposited in the construction trust fund attaches or lUures to, and 1S an addltlOn to and 
for the benefit and use of, the construction trust .fund and no other f~d or purI?ose and 
may be used only for the purposes designated m s. 15 of th~ enabling res.olutlOn. The 
resolution does not in terms authorize any other use of such mcrements of mterest, t;lor 
does it in any manner provide for the flow of such increments out of the constructlOn 
trust fund or for the transfer thereof to any other fund or account. 

The revenue bonds or certificates that were issued and sold under Ch. 72-510, supra, 
and the enablincr resolution constitute a contract between the school board and the bonc;l 
or certificate h~lders (see s. 4 of the resolution) that cannot be amended or modified 
without the written con~ent of two-thirds of the bondholders (see s. 19 of the reS?lut1on). 
The contract cannot otherwise be impaired by the district school board or the L~glslature. 
See s. 10, Art. I, United States Constitution; s. 10, Art. I, State Canst. Any, actIOn by the 
district school board or the Legislature to divert any part of the constructlOn trust fund, 
including any increments of interest accruing to and for the benefit of suc~ trust fund~ to 
any use or purpose other than those desigllated in Ch. 72·510, .~upra, and m th~ en.abling 
resolution is invalid. See AGO's 067-41, 072-171, 071-300, 074-329, and 075-92; Mlaffil Bank 
& Trust Co. v. Board of Public Instruction of Broward County, 80 So. 307 (Fla. 1918); 
Oven v. Ausley, 143 So. 588 (Fla. 1932); and Bigham v. S.tate, 156 S.o. 246 (Fla, 1934). It 
is a violation of an elemental r>rinciple in the administration of pubhc funds for one who 
is charged with the trust of their proper expenditure not to apply those funds to the 
purposes for which they are raised. Dickinson v. Stone, 251 So.2d 268, 273 (Fla. 1971); 
Supreme Forest Woodmen Circle v. Hobe Sound Co., 189 So. 249, 250 (Fla. 1939); Oven 
v. Ausley, supra, at p. 589; Taylor v. Williams, 196 So. 214, 217 (Fla. 1940). 
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I conclude that no part of the construction trust fund in question, including any interest 
accruing to and for the use and benefit of the trust fund, may lawfully be used to meet 
a deficit in the school board's operating budget. Any diversion of such trust funds or the 
accrued interest thereon to any purpose other than those prescribed in Ch. 72-510 supra, 
and the enabling resolution, or in the bonds or certificates issued and sold thereu~der is 
invalid. ' 

077-27-March 3, 1977 

MUNICIPALITIES 

LEASE OF PUBLIC PROPERTY TO NONPROFIT, QUASI-PUBLIC 
CORPORATION TO CARRY OUT PUBLIC PURPOSE 

To: Roger G. Saberson, City Attorney, Delray Beach 

Prepared by: Patricia R. Gleason, Assistant Attorney General, and Joslyn Wilson Legal 
Research Assistant ' 

QUESTIONS: 

1. Does the proposed lease arrangement in which the City of Delray 
Beach proposes to lease a portion of municipally owned property, 
currently utilized as a park, to the Delray Beach Sickle Cell Fund, a 
private nonprofit corporation, violate s. 10, Art. VII of the Florida 
Constitution? 

2. Would such a lease be valid if the city were given an absolute right 
to cB:llc~1 the l~ase or the city council reserved the right to appl'ove on a 
contmumg baSIS the nature and extent of the programs to be carried out 
by the fund? 

SUMMARY: 

The City of Delray Beach has both general statutory authority and 
specific authority in its ordinances to lease a portion of municipal realty 
currently being utilized as a park to the Delray Beach Sickle Cell Fund, 
a nonprofit quasi-public corporation, provided the governing Lody 
determines the lease to be in the best int.erest of the city and the 
governing provisions of existing ordinances Df the city relating to the 
leasin,g of city property are complied with. Such lease arrangement 
would not constItute the employment of public funds or properly or the 
pledging of public credit for private purposes in violation of the Florida 
Constitution. ~ 

As Y0ll! questions are interrelat~d, they will be answered together. 
According to your letter, the CIty of Delray Beach proposes to lease a portion of 

municipal real property, currently being utilized as a park, to the Delray Beach Sickle 
Cell F'und, a pri,:ate nonprofit c?rporation. The f~d proposes to construct a building on 
the property at Its expense whIch, upon completIOn, would belong to the city. The city 
would then execute a 99-year lease of the property and the building constructed thereon 
to the fund. The facilipy would b~ used primarily for c?unselin~, educational, and testing 
programs related ~o SIckle cell dIsease, and ~l!-ch serVIces furmshed to the public by the 
fund would be aVailable at no charge to all CItizens of Delray Beach and the surrounding 
communities as well as to persons in the unincorporated areas of the count:y It is my 
understanding that neither the lease nor the leasehold would be hypothecated I~ any way 
to fund the costs of construction or to secure any construction loan nor would there be 
any enforceable lien on the properLy resulting from the proposed le~se agreement or the 
proP9sed ~o.nstr.uction ?I;' any future improvements on the property. 

ThIS oplUIOn IS conditIOned and predIcated on the above-stated factual circumstances 
and other fact~ ~er~inafter re~ited: S~ction 10, Art. VII, State Const., prohibits the state; 
a county, mumcipalIty, a specIal dIStrICt; or any agency thereof from lending or using its 
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taxing Dower or credit to aid any private corporation, association, partnership, or person. 
The parameters of this constitutional provision have frequen~ly been litigated within t~e 
state. The Florida Supreme qourt has stated on several occa~IOns that .the I?urpo~e 9f this 
provision is "to protect publIc funds and re.sources from bemg e!,pl?Ited m asslstmg o~ 
promoting private ventures when the public would be at most mCIdentally benefited. 
Bannon v. Port of Palm Beach District, 246 So.2d 737, 741 (Fla. 1971). Cf, State v. Town 
of North Miami, 59 So.2d 779 (Fla. 1952); Bailey v. City of Tampa, 111 So. 119 (Fla. 1926). 
However when a public purpose is involved, the courts have recognized that !i 
municipa'uty may accomplish this purpose through the medium of a nonprofit quasI­
public corporation. See, generally, Burton v. Dade County, 166 So.2d 145 ~lfla. 1964); 
Ranev v. City of Lakeland, 88 So.2d 148 (Fla. 1956). Thus, the applicabIlity of the 
constitutional prohibitio~s contained in s. 10, Art .. VII, S~ate Const.,. to. the propose~ lease 
agreement is dependent m part on whether a valid public purpose IS lUvolved. While the 
presence of a public purpose is ultim~tely a factual determinatio~ which must be .rqa?e 
by the Legislature or judiciary, varIOUS standards can be applIed ~o make an lUitlal 
determination. In O'Neill v. Burns, 198 So.2d 1, 4 (Fla. 1967), the FlOrIda Supreme Court 
stated that there "must be some clearly identified and concrete public purpose !is the 
primary objective and a reasonable expectation that such purpose WIll .be 
accomplished ... to justify the loan. .. [of] property to a nongovernmental entIty 
such as a nonprofit corporation." Cf, AGO's 075-71 and 071-241. In an earlier case, Burton 
v. Dade County, 166 So.2d 445 (Fla. 1964), the court sustained a county pl~n to construct 
a planetarium on county-owr..ed property. Under the plan, the planetarIum would be 
operated by a nonprofit corpo!'ation. Although admission fees would be collected, all 
expenses of operatio!} would be paid fro?l the proceeds, an~ no par~ of tqe ?loney would 
inure to the corporatIOn. The court conSIdered the corporation quaSI-public m nature and 

'held that the "fact that the county will use the services of a voluntary nonprofit quasi­
public organization in handling operating details does not destroy the public nature of 
the facility." [d. at 448. . . 

From your letter it appears that the Sickle Cell Fund may well qualify: as a quasi-pub~c 
organization-it is nonprofit, voluntary, open to the public. an~ dedicated to a valId 
public interest, i.e., public health. Additionall,v, th~ progratns prOVIded by the fun~ would 
be available to all members of the communIty WIthout charge, not merely restrIcted to 
members of the fund. In light of other judicial decisions which have sustained municipal 
actions as serving a valid public purpose, it appears that the proposed prog:ams would 
qualify as serving a valid public purpose. Moreoyer, the benefits to be derIved b:y the 
public from these programs appear to be substantIal. Cf, Burton, supra; Raney v. CIty of 
Lakeland, 88 So.2d 148 (Fla. 1956) (horticultural library); Sta~e, v. City of Miami, 72 So.2d 
655 (Fla. 1954) (storage for Orange Bowl parade paraphernali~J; State ex rel. Barnett Nat. 
Bank of Deland v. Thursby 150 So. 252 (Fla. 1933) (county faIr); Overman v. State Board 
of Control, 62 So.2d 696 (Fla .. 1952) (student dormitories); State v. City of Tampa, 146 
So.2d 100 (Fla. 1962) (conventIOn center). 

The principles set forth by the Florida Supreme Court,in O'Nei~, supra, 1,Ilso in~lud~ a 
requirement that "some control [be] retained by t~e public a~thorIty to aYOld frUs(;ratIOn 
of the public purp?s.e." 198 So.2d at 4. What constitutes ~ufficlent control IS not, how,ever, 
set out in the opmIOn and apparently must be ,determmed on a case-by-case baSIS. In 
Burton, s;-;:-a, the court found that as "the planetarium will ~emain a public facil~ty in 
every respect and will be operated for the public benefit, subject alway,s to the ,ultLmate 
control of the county commissioners," (166 So.2d at. 448; emphaSIS supplIed), t?e 
constitutional prohibitions of s. 10, Art. VII, were avoldeq. In Raney, supra, the CIty 
retained the right to cancel the lease upon brea9h of any of Its c?venants. In your .l~tter, 
you ask whether the lease, if not otherwise valId, would be valIdated by two addItional 
provisions which specify that the city has the ab'Solute right to cancel the lease and to 
approve on a continuing basis the programs c~rried on by ~he fund. The pr.e~enc~, of thes~ 
provisions in the proposed lease appear to satisfy the reqUIrement of mumclpal control 
which the O'Neill court set forth. Thus, it appears advis1,lble to i!lclud!,! such provisions 
in the proposed lease arrangement to avoid any pot!,!ntlal SO!lflict WIth ~he standards 
enunciated by the courts. The lease should also contam prOVISIons pro~ectI!lg the lessor 
with public liability insurance protecting the city against any mechamcs' lIens or other 
liens of any nature, and co~enants against assignment and subletting, as well as 
cancellation and reversion provisions. 

For such a lease to be valid, however, the municip~lity must have the statutoz:y 
authority to lease municipal property. From your letter, It appe1,lrs that the property IS 
presently being used as a park, although it has never been dedicated to the publIc for 
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such use. Municipalities were formerly em 0 d b h . 
divert the use of public parks under s. 167~9(1e)rF i 1t97e1LegIh~lature t? dis~ontinue or , .. , w Ich provIded In part: 

· .. said city or town council or co .. l' pave, change or divert the use of ~mlsslon maya tel', wIden, fill in, grade, 
public park, public square, street avenu~r ~fih part thereof ~ discontin\-w any 
heretofore been or shall hereaft b i'd waY,?r any ot er way which has 
natura! or artificial, fixed or estabY~hed i~lanOyUmt, enlnther bhytcities or persons, a er w a soever. 

Chapter 167 F. S. 1971 was repe 1 d' 1973 b . . Ch. 73.129, Laws of Flo~ida (Ch 166 pn S '~ the MUnICIpal Home Rule Powers Act 
repeal ~f certain chapters of the Flbrida ~'t~~t::~' 5! o~~he Cach

t 
(now s. 166.042[1), th~ 

not be Interpreted to limit or rest' t th ' nc u ll~g . 167, by Ch. 166 "shall 
although repealed, is still viRble a/!C gra;t ~~:rs . of IUnIcipal officials." Chapter 167, 
Penn v. Pensacola.Escambia Governmental C ~nIc!a po..yer under Ch. 73·129, sUl!!a 
1975). Moreover, the act states that it is the le:sl~iveur~~~~th:~1 So.2d 97, 101 (1<'1a: 

· . , municipalities. . continue to e e' 11 h municipalities by the' cha ters enu : rClse a powers eretofore conferred on 
tho~e powers at their owE discreti: ~~~i~~bg~{' fu

t£ha11 hereafter ex~r.cise 
which they choose to prescribe. 'J Y 0 e terms ami condItIOns 

of UFf~riJ~~ f~h:e~i&ha~:~ o~~~~~legr peh:~y Beach, s. 7(3), Ch. 25786, 1949, Laws 
extend ... parks ... or any part thereof 0 P~v~h" h' close, I vacate, discontinue, that: . . . . e carter a so expressly provided 

· . , any property real or personal . d b h maintained, sold ' exchan ed 0 l' acqwre y t e city may be used, 
determine that it'is to the gbest i~te:eC::~f v:~en~re[ jhe city council shall 
2
L
5786, 1949, f.aws of Florida, as amended by ch~td758913~i .. d [sh' 7(2), Ch. 
aws of Flonda; empl1asis supplied.) " an C. 59·1222, 

Paragraph (d) oi: s 7(2) provide th t . . . leasing municipal ;eal property.s a certam condlbons must be met prior to the city's 

· , . [P)ublic notice shall be given which f h 11 propos~d l~ase, the date, hour and place '::h ~ce th a 'tstate th~ terms of ~uch 
any obJectIOns to such proposed lease and

e 
sh Ilea? y coun'dl shall conSIder 

competItive bids for such real property being lea~ed. so conSl er any further 

These former charter provisions were co t d . . 
modification .01' repeal, by s. 166.021(5) F I;lnvt i976ntoh Cl~y ordinances, subject to 
charter. SectIOn 1.02, Art. I of the new ch~rt' o .. n. t e cIty adopted a home rule 
are continued as ordinances Another sect'oer PI~hldes tha~ all former charter provisions 
the broad basis for the exer~jse of munici~a~ ~uth~ri~~~v carter, s. 1.02, Art. I, provides 

The City of Delray Beach shall h . pow~rs to enable it to conduct a~~~?ci~~fent~!, corpordate and propri~~ary 
serVIces, and may exercise an f< unc H?n.s an render mUnIcIpal 
otherwise provided by law. y power or mUnIcIpal purposes except as 

Thus, the city initially appears to h th property, prouided the cit council dave ~ statutory authority to lease the municipal 
tche city" and the provisioti's of s. 7(2)(d~eBhI2~7Jga~9Tse Lease if-Fin "~he best interest of 

h. 27509, 1951, and Ch 59.1222 Laws of PI 'd' ,aws 0 lorIda, as amended by 
An additional proble~ arises since th 01'1 a, ~l'e met .. 

a valid public purpose. While the city a~troperYhIn questIOn is alread~ being used for 
Fs!e ?f a park (see s. 167.09, F. S. 1971; s. t6a6.04~ ;v§ .stat.t(~o)rbhauthorlty to aivert the 

orlda, supra), many cases permitting th 1 'f' ". s. , . 25786, 1949, Laws of 
corporation involved property which wa: n~tse 0 Pu~licbP~operty to a private nonprofit 
purpose. For example in Raney It th I curren ~ emg used for a governmental 
was not cW'rently needed by the 'ci~lTCt. 63 cejSS ~ecl~c.allY recited t~at the property .., ' .• umctpal Corporatwns s. 964, (1950) 
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("Municipal corporations may lease its property to others when no longer required for 
its own purposes .•.. "), and s. 167.77(1), F. S. 1971. Where the property in question is 
in current us~ by a municipality, the courts have on occasion permitted such a change. 
Kumlck v. CIty of St. Petersburg, 136 So.2d 5 (2 D.C.A. Fla., 1961), involved the "one 
question of whether or not a municipality has a right to divert part of lands dedicated 
for public park purposes to a roadway," Jd. at 5. Earlier cases had permitted such a 
change only when it did not constitute an actual abandonment of the dedication of the 
property for park purposes. E.g'. Ocean Beach Realty Co. v. City of Miami Beach, 143 So. 
301 (Fla. 1932); Kramer v, City of Lakeland, 38 So.2d 126 (Fla. 1948). In Kumiek, 
however, under s. 167.09, F. S. 1949, the Supreme Court of Florida permitted the city to 
divert a portion of the park for a purpose different from the purpose for which the 
property has been dedicated. Although not specified in Kumiell as a requirement, both 
uses were valid public purposes. Applying these prinClples to your inquiry, it appears that the city may substitute one 
public purpose for another in the use of its property. especially as there is no evidence 
based upon your information that the property remaining as a park would be 
detrimentally affected. Moreover, I have been informed that the property was never 
formally dedicated as a public park and has not been used for park purposes a sufficient 
period of time for any prescriptive rights to have been acquired or to have vested. No 
provision in the charter which would restrict or otherwise prevent the city from 
disposing of municipal property in the manner contemplated by your letter has been 
brought to my attention. I, therefore, conclude that, provided that the city council 
determines the lease to be in "the best interests of the city" and the provisions of s. 
7(2}(d), Ch. 25786, 1949, Laws of Florida, as amended by Ch. 27509, 1951, and Ch. 59·1222, 
Laws of Florida, are complied with, the proposed lease is authorized by general law and 
the ordinances of the City of Delray Beach. 

077.28-March 22, 1977 

COASTAL ZONE MANAGEMENT 

GOVERNOR'S AUTHORITY TO DESIGNATE AGENCY TO 
ADMINISTER GRANTS AND IMPLEMENT MANAGEMENT PROGRAM 

To: Reltbin O'D. Ashew, Gouernor, Tallahassee 

Prepared by: Ross A. Me Voy,. Assistant Attorney General 

QUESTION: 
Do the statutory duties of the Department of Natural Resources limit 

the apparent discretion conferred upon the Governor by federal law to 
designate a single agency to receive and administer grants received for 
implementing a coastal zone management program? 

SUMMARY: 
Gubernatol'ial discretion, under 16 U.S.C. 1455(c)(5), to designate a 

single agency to receive and administer grants to implement an 
appropriate Coastal Zone Management Program is not limited by the 
statutory duties of the Dellartment of Natural Resources under s. 
370.02(3)(g), F. S., because there is no express legislative grant of 
authority to the Department of Natural Resources to perform that duty 
and none should be implied. 

The answer to your question is that your discretion to designate a single agency to 
receive and administer grants to implement an approved Coastal Zone Management 
Program is not limited by the statutory duties of the Department of Natural Resources 
expressed in s. 370.02(3)(g), F. S. 

The "Florida Environmental Reorganization Act of 1975" (Ch. 75·22, Laws of Florida) 
was enacted: 
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... to promote the efficient, effective, and economical operation of certain 
environmental agencies by centralizing authority over, and pinpointing 
responsibility for the management of, the environment ... and by 
consolidating compatible administrative, plamting, perm.itting, enforcement, 
and operational activities. [Section 403.802, F. S. (s. 2, Ch. 75-22, supra); 
emphasis supplied.] 

Section 20.25(7), F. S. (s. 18, Ch. 75-22, supra), abolished the Coastal Coordinating 
Council, created by 1;. 370.0211, F. S., and reassigned its powers, duties, staff, and 
functions to the Division of Resource Management of the Department of Natural 
Resources. 

Section 370.02(3)(g), F. S. (s. 13(3), Ch. 75-22, supra), provides in pertinent part: 

The Division of Resource Management shall . . . develop plans and carry out 
the programs of cc~astal zone management, utilizing interagency cooperation 
and agreements to insure the participation of other state and local agencies 
in.volved in coastal zone management. (Emphasis supplied.) 

The language of s. 370.02(3)(g), supra, must be compared with that of s. 370.0211, supra, 
in determining legislative intent. The Coastal Coordinating Council was created within 
the Department of Natural Resources only as an advisory body. Section 370.0211(1) 
referenced s. 20.03(7), F. S., which defines "Council" as: 

. . . an advisory body appointed to function on a continuing basis for the study 
of the problems arising in a specified functional or program area of state 
government and the recommendation of solutions and policy alternatives. 

The most substantial duty exercised by the council was to n ••• develop a comprehensive 
state plan for the protection, development, and zoning of the coastal zone, making 
maximum use of any federal funding for this purpose .... " Section 370.0211(4). Other 
duties of the council included coastal zone research, review, upon ~dquest, of pertinent 
coastal zone activities, and coordination of those activities among various governmental 
levels; services requested by interested agencies; and employment of personnel to carry 
out these duties. Section 370.0211(4)(a)·(g). 

The broadly worded language of s. 370.02(3)(g), supra, and the effect of s. 20.25(7), 
supra, represent an expansion of the coastal planning and management duties of the 
Department of Natural Resources compared to its duties during the council's existence. 
Consistent with the legislative declaration of policy in Ch. 75-22, supra, to It ••• [pinpoint] 
responsibility for management of the environment ... ", the division was required to 
n ••• develop plans and carry out the programs of coastal zone management . ... " 
Section 370.02(3)(g). (Emphasis supplied.) 

Pursuant to the authority of s. 1\1, Ch. 75-22, supra, the Bureau of Coastal Zone 
Management was established within the division and is presently developing Florida's 
Coastal Zone Management Program. Accordingly, it is evident that the Legislature 
pinpointed the Division of Resource Management, Department of Natural Resources, to 
carry out the programs of coastal zone management, which necessarily include 
implementation of an approved Coastal Zone Management Program utilizing interagency 
agreements, cooperation, and participation as authorized.by s. 370.02(3)(g), supra. 

However, in my opinion, the legislative grant of authority and responsibility to the 
Department of Natural Resources to carry out the programs of coastal zone management 
was not intended nor should it be construed to exclude other agencies from undertaking 
substantial roles ill coastal zone management. 

Considering the language is s. 370.02(3)(g), supra, in light of a comparison between 15 
C.F.R. 923.22 and 923.23, it is evident that, although the Division of Resource 
Management, Department of Natural Resources, has been delegated authority to 
implement the coastal zone management programs, there is no express delegation in s. 
370.02(3)(g) regarding the receipt and administration of grants to fund. the 
implementation of the program. It is my opinion that, absent such express legislative 
authority, none should be implied. 

15 C.F.R. 923.22 requires " .•. an organized and unified program ... " with a 
.. clear point of responsibility for the program, although program implementation 
may be undertaken by several state entities." (Emphasis supplied.) This rel?:U1ation 
further " .•. envisions the creation of a coastal zone management entity that has 
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date le islative and/or executive authority to implement ... the Act." (Emph:asis 
a eqr d) 19 C F R 923 22 also provides that the Secretary of Commerce mist fin~ that 
s~~p h~v~ cel'tifi~d 'that' the coastal zone management eptity. has agequate a~thorlt:r to 
Implement an approved program. 15 C.F.R. 923.22 prOVIdes m pertment part. 

[The] management program must contain a certification by the qovern?r 
. i the State or his designated legal officer that the State has establIshed Its 
~rganizational structure to implement the management program. 

15 C F R 923 23 "Designation of a single agency," is closely related. to, but 
distin "sh~ble fr~m', 15 C.F.R. 923.22. The purpose of 15 C.F.~. 923.23 is ". : . sImplY,to 
identi~ a single agency which will be fiscally and programmahcall~ rEesPohsL~le for li' ci) 
the rants . .. to implement the approved mana&ement pro~am. ~ mp aSls supp e . 
Thu~ these rel?:U1ations distinguish a program·lmplementmg entIty fro!ll an agenly 
recei~in and aaministering grants to implement the program. The regulatIOns express Y 
recogniz~ such functions may be lodged m more ~han one agency, although they do not 
preclude one authority responsible for both functIOns. 

077-29-March 23, 1977 

INDIAN RESERVATIONS 

APPLICABILITY OF STATE AND LOCAL LAWS TO PERSONS 
AND PROPERTY THEREON 

To: David J. Lehman, Representative, 97th Distrd, Hollywood 

Prepared by: J. Kendrich Tucker, Assistant Attorney General 

QUESTION: 

Are state and local police power re~ulations and ordinances app~c~l?le 
to Indian Trust Reservation lands In Broward County and actiVItIes 
thereon by non-Indians? 

SUM;MARY: 

Generally, state and local regulations and taxatio~ are appiic~ble to 
non-Indians and non-Indian property located on In~an reservatu;,ns so 
Ion as Indians Indian activities or affairs, or Indian pl'operty IS not 
un~uly burdened, or tribal self.gover~ment ~ustrated, a~d sbollOngfu'iliot 

rohibited by federal law. Local zonmg ordmances a~plica e to . • an 
rands, lllased to non-Indians, would appear tf! constitute a prgul0hlt!ted 
burden on Indian property, while local ordmances and re a IOns 
essentially applicable only to non-Indians or non-Indian ~roperty would 
not. The State of Florida has assumed jurisdiction over c;rnnrnal offe,nses 
committed by or against Indians or other persons on .Indian reserI:~ons, 
and has assumed jurisdiction over civil causes of actIon

t
. betw~~n 't~~S 

or other ersons or to which Indians or others are par les, a~lSmg Wl m 
Indian l'~servati~ns, and the civil and criminal .laws. of FlOrIda are fully 
effective and to be enforced on Indian reservatlO!lB m ~e :a~fu tad-nel 
as elsewhere throughout the state so long as not m co all c WJ.li hI era 
law. Local ordinances or regulations are. not gener . y app ca e or 
enforceable with rp-spect to Indians or In4ian. reservation lands because 
s. 285.16, F. S., does not grant such authorIzation. 

It is necessar to draw a firm distinction between state ~nd local re.gulation o~ non· 
Indians and nol-Indian property located on Indian ~eservation lands With regulatIOn of 
Indians or Indian property located on reservations. T~e U. S. ~uID'eme Cciurt haj ~ng 
recognized the assertion of state sovereignty to ~ubJectd" non· t"ff ans tn norr ill an 
property located on Indian reservations to regulatIOn an taxa Ion so ong as n ans, 
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Indian activities or affairs, or Indian property is not unduly burdened or tribal self­
government not frustrated, and so long as not prohibited by federal law. See Utah & 
Northern Railway v. Fisher, l16 U.S. 28 (l885), wherein the lands and railroad of the 
Utah & Northern Railway Company were held to be subject to territorial taxation 
notwithstanding the fact that they were located and operated on Indian reservation 
territory; Thomas v. Gay, 169 U.S. 264 (1898), wherein cattle owned by non-Indians and 
being grazed by lease on Indian reservation lands were held to be subject to territorial 
taxation; Moe v. Salish & Kootenai Tribes, 48 L.Ed.2d 96 (1976), wherein a state statute 
requiring an Indian retailer to collect and remit to the state a cigai'ette sales tax imposed 
on non-Indian purchasers was upheld because the minimal burden on the Indian dealer 
was necessary to avoid the likelihood the non-Indian purchaser would avoid payment of 
the tax and such burden did not frustrate tribal self-government or run afoul of any 
congressional enactment dealing with the affairs of reservation Indians; and United 
States v. McBratney, 104 U.S. 621 (1881), wherein the court held that the state courts of 
Colorado had jurisdiction to prosecute a murder of one non-Indian by another committed 
on an Indian reservation located within that state. See also; Santa Rosa Band of Indians 
v. Kings County, 532 F.2d 655 (9th Cir. 1975), note 2, p. 658, app. pending, U.S. Sup. Ct.; 
41 Am. Jur.2d Indians s. 66, p. 869; 42 C.J.S. Indians s. 72, pp. 781-782; and AGO 062-
156. 

As stated by the Supreme Court in Surplus Trading Co. v. Cook, 281 U.S. 647, 651 
(1930): 

A typical illustration is found in the usual Indian reservation set apart within 
a state as a place where the United States may care for its Indian wards and 
lead them into habits and ways of civilized life. Such reservations are part of 
the state within which they lie and her laws, civil and criminal, have the same 
force therein as elsewhere within her limits, save that they can have only 
restricted application to the Indian wards. 

Whether a particular local ordinance applicable to non-Indians or non-Indian property 
unlawfully impacts on Indians or Indian property is in part a question of fact. Since I do 
not have the factual circumstances of the application of the local ordinances, I cannot in 
detail respond to your inquiry. However, it seems clear that local zoning ordinances, 
restricting the uses of Indian lands even though leased to non-Indians, would probably 
constitute an unlawful burden on Indian activities and property, unless permitted by 
federal law. On the other hand, local ordinances or regulations essentially applicable only 
to non-Indians or non-Indian property probably would not constitute such a burden. 

With respect to the application of state laws on Indians or Indian property, "[t]he policy 
of leaving Indians free from state jurisdiction and control is deeply rooted in the Nation's 
history." Rice v. Olson, 324 U.S. 786, 789 (1945). Congress has act.ed consistently upon the 
assumption that the states have no power to regulate the affairs of Indians on a 
reservation, Williams v. Lee, 358 U.S. 217 (1959), and therefore "State laws generally are 
not applicable to tribal Indians or an Indian reservation except where Congress has 
expressly provided that State laws shall apply," McClanahan v. Arizona Tax Commission, 
411 U.S. 164, 170-171 (1973). See also, Bryan v. Itasca County, 48 L.Ed.2d 710 (1976). 

Congress has previously authorized states to assume certain civil and criminal 
jurisdiction by affirmative state legislative act.ion. Section 7 of 67 Statute 588 (P.L. 280 of 
the 83rd Congress, First Session, Aug. 15, 1953) states: 

The consent of the United States is hereby given to any other State not 
having jurisdiction with respect to criminal offenses or civil causes of action, or 
with respect to both, as provided for in this Act, to assume jurisdiction at such 
time and in such manner as the people of the State shall, by affirmative 
legislative action, obligate and bind the State to assumption thereof. 

Pursuant to s. 7, supra, the Florida Legislature in 1961 enacted s. 285.16, F. S., which 
assumed state jurisdiction over criminal offenses and civil causes of action and provided 
for the enforcement of the civil and criminal laws of Florida on Indian reservations. See 
also s. 285.061(4), F. S. Section 285.16 provides as follows: 

(1) The state of Florida herebY assumes jurisdiction over criminal offenses 
committed by or against Indians or other persons within Indian reservations 
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d over civil causes of actions between Indians or o~her persons. or to which 

i~dians or ot~~l perdons . ar~ ~r[!~:i~}n~k:~1~: ;h~in ob~~i;v~~on~i Indian 
(2) Tt~e CIV

l
.nl tahnl'S sCt~\~~nd shall be enforced in the same manner as 

reserva Ions 
elsewhere throughout the state. 

h t fAt 15 1953 in 1968 such repeal did 
Although Congres~ r~pe~l~d s. 7 of t e. ac 0 ugus , S C A. s. 1323(b}. Barring any 

not affec~ cessionhofFJul rl~ddlcLtJon. T~~troO[h~O U~1t~~lt~~~ ba~ed on 25 U,S.c;:.A. s. 1?23, 
retroceSSIOn by t e 01'1 a egls a ., I ff1 'tt d by or agamst Indians 
the laws of the Stat~t~ Fi~rjf:n g~:s~r~.~ti::.aa~d ~h~e~i~il:Ws e of the State of :t:lorida 
or other persohns WI nt. 'they do elsewhere in Florida. insofar as such cnmmal or 
control on suc reserv.a IO~S as SAGO's 072-403 and 074·77. 
civil laws d? d?t ~?nfll~ f:,,rL~~~a\~~ i~~ended that local ordinances be included in 
th~ ~:;?civillC:nd~riminal lll:ws of F,'l0rida" as usedtt~ns. ;~5~:t' s~~hi~oaa~~ti~~l:; 
their operation over reserva~lOn Indl~D:i or /;riri:a11aJs of FIJrida to be enforced on 
COU?ty. Rather, .s. 28~.161eqUlhes t~hr~~~h~~t the State." Since local ordinances are J?-ot 
Indian reservatIOns as e sew ere li ve the are included within the assumptIOn 
ap~lb~bl~ t~roughou~ t~ ~tat.e, ~~o fGot ~hich is 1i~ited to civil and criminal laws of 
of JUrl~dlctlon. co!:!tamec~ ISn s't R' } Band of Indians v. Kings County, supra, pp. 659-
statewIde apphca.IOn. r., an a osa 
n1l4. 

077.30-March 28, 1977 

CONSTITUTIONAL LAW 

PJ'~~~L~~¥:~N*;rA~2$~f6: ~g~~t18f~XWf F~~~W~~~~S 
To: John Vogt, Chairman, Senate Committee on Economic, Community and Consumer 

Affairs, Tallahassee 
A G ral and J. Elisabeth Prepared by: William C. Sherrill, Jr:, Assistant ttorney ene , 

Middlebrooks, Lcgal Research ASSIstant 

QUESTION: 
. . d S .' A t f 1970 which established the 

Does the NatIOnal Raxlroa CeIVlce t~ 0 (AMTRAK) supersede state 
National Railroad Passenger . orpora IOn d S B '8 which would 
law so as to render unconstitutIOnal ptopose. . ~lr'oads in Florida 

f:~~~~~ ttt;: !~b;~~:ci~'t~:c~~fu~t~~~ p~s!:~~~~es~rvice at reasonablt1 
compensation? 

SUMMARY: 
. h th' the Public Service Commission to 

Pr?poseail~ S.Bd, ~, Ffl~id:¥O ;er::i~ the use of their tracks and facilities 
reqUIre r roa s ill 0 • t hIe compensation would be 
for other passenger serVIce a ~eason~ . with the Natio~al Railroad 
unconstitutional to the extentJ~~lt 80nfl:.s~ conflict with the National 
Sel:vice Asct of l~Ot P:~K~oin that it :O~d empower the Public S~rvice 
Railro~d. erVlce c . 0 • al Railroad Passenger CorporatlOn to 
CommISSIon ~~ re9uIre thkse NadtlOfn Tties for other passenger service. 
permit the use of Its trac an aCI I 

Proposed S.B. 8, which is being considered by the Senate Co~ttee on Economic, 
Community and Consumer Affairs, amends s. 350.12, F. S., to read. 

350.12 Duties and powers of commissioners.-
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(2) And they shall have power: 

* 

(0) To require railroads and railroad companies to permit the use of their 
trac.h? and otker facilities for passenger .service by t~e state, other governmental 
ent~tzes, or prwately owned transportatzon companzes at a reasonable and just 
compensation. (Emphasis supplied.) 

The question presented is what effect the Rail Passenger Service Act of 1970 has on 
the bill. In the Rail Passenger Service Act, Congress established the National Railroad 
Passenger Corporation with the purpose of developing the potential of modern rail 
service in meeting the nation's intercity passenger transportation requirements. 45 
U.S.C. s. 541. The corporation's powers are set forth in 45 U.S.C. s. 545 as follows: 

(a) The Corporation is authori:::ed to own, manage, operate, or contract for 
the !,pera.tion o.f intercity trair:s operated for the purpose of providing modern, 
effiCIent, m~erclty transportatIOn of passengers and to carry mail and express 
on such trams; to conduct research and development related to its mission' and 
to a~quire b:y. ~onstruct~on, purchase, or !Sift, or to contract for the us~ of, 
phYSIcal facllItles, eqUlpment, and devIces necessary to rail passenger 
ope~ations. The Corporation shall, consistent with prudent management of the 
affaIrs of the Corpora~ion, rely ~pon railroa~s to provide the employees 
necessary to the operatIon and mamtenance of Its passenger trains and to the 
performance of all services and work incidental thereto, to the extent the 
raih;oads are able to provide such employees and services in an economic and 
effiCIent manner. Insofar as practicable, the Corporation shall directly operate 
and control all aspects of its rail passenger service. To carry out its functions 
and purposes, .the Corpora~io~ shall have t):1e us~al powers conferred upon a 
stock corporatIOn by the Dlstrlct of ColumbIa Busmess Corporation Act. 

The act also contains a provision, 45 U.S.C. s. 546(c), which states: 

The Corpor~tion shall not be subje~t to any State or other law pertaining to the 
transportatIOn of passengers by railroad as it relates to rates, routes or service 
(Emphasis supplied.) , . 

The act further provides in 45 u.S.C. s. 561(c): 

No railro~d or .any o~her person may, "Yithout the consent of the corporation, 
conduct mterclty raIl passenger serVIce over any route over which the 
Corporation is performing scheduled intercity rail passenger service pursuant 
to a contract under this section. 

In view of these provisions, it is clear that, as drafted, S.B. 8 is in direct conflict with 
the Rail Passenger Service Act, to the extent that the bill affects rates routes and service 
of railroad passenger transportation within the authority of th~ corp~ration. The 
Supremacy Clause of the United States Constitution requires this interpretation as state 
laws that ~on~ict with the laws of the United States must yield to the federal 'statutes. 
U.S. ConstItutIOn, Art. VI, c1. 2; Parden v. Terminal Railway of the Alabama State Docks 
Department, 377 U.S. 184 (1964). Therefore, the State of Florida cannot pass legislation 
to allow.the Public ~ervice Com~ission to require .t):1~ National Railroad Passenger 
C?rporatIO,n to. permit the use of Its tracks and facIlItIes for other passenger service 
wIthout. vIOlatmg 40 U.S.C. s. 546(c) and s. 561(c). The act, however provides a 
mecham~m by whic)1 states. can request additional rail passenger se~vice of the 
corporatIOn by agreemg to reImburse the corporation for a reasonable portion of any 
losses incurred through such service. 45 U.S.C. s. 546(b). rhe act does not seem to preclude all rail passenger service by the state or other 
prlvately owned transportation companies. The state might be able to provide rail 
passeng~r servic~ as long as this service does not interfere with the service provided by 
the NatIOnal RaIlroad Passenger Corporation. See informal Attorney General's letter to 
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Representative Jones, dated November 5, 1976. The st~te may provide rail ~assenger 
service over routes where the corp!,ration has no~ establIsh~d a sched';lied serVIce, but a 
problem may arise if the corporatIOn should beglll to prOVIde. a ~ervice over ~he same 
route. The state may also provide rail. passerwer.service no~ wlthlI;}he a~t~?rlty ?f the 
corporation such as a commuter s~rvl~e, _which Jr not co?sldered llltercl~y servIce as 
defined by the act. "Intercity" servIce IS defined as all rail passenger serVIce other than 
"commuter and other shorthnul service in metropolitan or suburban areas .... " 54 
U.S.C. s. 502(5). See In re Penn Centra.l Tra~sport~tion Co., 457 F.~d 381 (3rd Cir. 1972). 
The state may not, however, con4uct mterc~ty raIl passenger servI~e over any route on 
which the corporation is conducting a serVIce, unless the corporatIOn consents to such 
service by the state. 45 U.S.C. s. 561(c). . 

Therefore the State Public Service Com:>llssion may be authorl~ed to regulate 
intrastate r~il pass.enger serv~ce when not )17- cc>nflict ~ith federal authority as expressed 
in the National Railroad ServICe Act. Atlantlc Coast Line R. Co. v. State, 143 So. 255 (Fla. 
1932). The National Railroad Passenger Corporation is not.a gov~rnmental agency, but 
is a private corporation or&mllzed under feder~llaw, and: IS subject to the ~aws of ~he 
state in which it is located, If such laws do not lllterfere With t):1e purp?se of ItS creatIOn 
or destroy its efficiency. National Railroad Passenger CorporatIOn v. MIller, 358 F. Supp. 
1321 (D. Kan. 1973), aff'd, 414 U.S. 948 (1~73). But t)1e question. remains a~ to what. state 
or privately provided rail passenger servIce would lllterfere WIth the NatIOnal Ra~lroad 
Passenger Corporation. This issue would have to be deCIded on a case-by-case baSIS and 
cannot be determined in this opinion. 

077·31-March 28, 1977 

DUAL OFFICEHOLDING 

POSITIONS OF COMMUNITY COLLEGE COMPTROLLER AND 
STATE LEGISLATOR NOT INCOMPATIBLE 

To: Curtis A. Golden, State Attorney, Pensacola 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 

1. Do the provisions of s. 5(a), Art. II, State. Const., or s. ~10 •. 092(4)(a), 
F. S., prohibit a comptroller for n: commuruty college distrIct from 
servin a sirnuitaneously as a state legIslator? 

2. Would said comptroller have to resign his position in order to run 
for the office of state legislator? 

SUMMARY: 

The comptroller of a community college is an employee of a co~mull:ity 
college dIstrict board of trustees; hence, the dual officenoldmg 
prohibition of s. 5 (a), Art. II, State Const., does no~ preclude such 
comptroller from serving simultaneously ~s a s!ate leglslat,?r, nor d?es 
such simultaneous service violate the publIc policy rule agamst holdin.g 
two incompatible offices or positions. A communi~y college comptroller IS 
not a state employee within the Career S!,rVlce Sy~t!,m; he?-~e! the 
provisions of s. 1l0.092(4)(a), F. S., which restrIct the politIcal a~tlvltles of 
state employees are inapplicable to an employee of a commuruty college 
district board of trustees. Section 104.31(1), F. S., does not operate to bar 
such employee from running for or holding legi~lative office, althoug~ a 
rule or regulation of the State Board of EducatIon or local commuruty 
college district board of trustees may prohibit such activity. Such 
comptroller is not required to resign to run for the office of s~te 
legislator, because s. 99.012, F. S., includes only those persons holding 
offices within its terms_ 

65 

r-
; 

I 

I 
! L ___ 

.1 



077·31 ANNUAL REPORT OF THE ATTORNEY GENERAL 

AS TO QUESTION 1: 

Section 5(a~, Art. II, State Const., provides in pertinent part that "[n]o person shall hold 
at the sar:n~ til!l~ more t~an one ~!fi.c~ u~der th~ government of the State and the counties 
a~d, murucIp~litIes t.he,ren?- . . . . 1\ j~gIslator IS clearly a state officer within the purview 
01 tne foregomg constitutIOnal prOVISIOn. See In re Advisory Opinion to the Governor 79 
So. 874 (FIll;. 1918). Although you note in your letter that the comptroller would serv~ in 
such capacIty only w~en not ."sit.ting" as !!- .legislator, this factor is not relevant for 
purposes 9f the foregomg constitutIOnal prOVISIOn. Clearly, a legislator is an officer within 
~he meanmg of s. 5(a), .Art. II, for the d~ation of his term of office; therefore, the 
Important consIderatIOn IS whether the pOSItion of comptroller of a community college is 
also an "office" or whether such position is merely "employment" which is not within the 
scop~ of the. c?nstitutional prohibition. See AGO's 069·3, 071·209, and 074·73; and cf. 
AdVIsory OpmIOn to the Governor, 132 So.2d 1 (Fla. 1961). The State Constitution does 
not define "office" or "officers," but, as interpreted by the Florida Supreme Court, 

The term "offic~" imp~es a delegation of ~ portion of the sovereign power to, 
and the posseSSIOn of It by, th~ person filling the office, while an employment 
does not comprehend a ~elegatIOn of any part of the sovereign authority. The 
ter~ office embraces .the Idea of tenure, duration, and duties in exercising some 
portion of the sovereIgn power, conferred or defined by law and not by contract 
[State v. Sheats, 83 So. 508 (1919).] . 

Previ,ous op!~ons .of this office .have indicated that the statutory descriptions of the 
resl?~ctIve poslt.lons mvolved are Important factors in determining whether or not such 
pos~tIOns constitute "o~ces" or "employment." See AGO 071·263, holding that an 
aSSIstant s~ate attorney IS. not an offiper for pur~oses of s. 5(a), Art. II, supra; and AGO 
069-5, hol~ng tha~ ~n aSSIstant publIc defender IS not a governmental officer. Compare; 
In re AdVIsory O~mlon to the Gov(ilr-nor, 113 So. 913 (Fla. 1927), holding that a legislator 
co~d no~ be a~pomted to the office 'jf State Motor Vehicle Commissioner, or to the office 
of . speCIal aSSIstant to the Attorney General," because the statute providing for such 
posltI.ons cl.early conferred upon the incumbents " ... governmental authority and 
functIOP.S WIth a term of office and duties prescribed by law." 

In. thIS regard, I find no statute which invests community college comptrollers with any 
OffiCIal powers whatsoever. To the contrary, s. 230.759, F. S., states: 

Employment. of all personpel in e!lch community college shall be upon 
recommendatIOn. of the presIdent, subject to rejection for cause by the board of 
trus~ees !,nd subject to the rules and regulations of the state board relative to 
certificatlOp., tenure, leaves of absence of all types including sabbaticals 
remuner~tlOn, and such other conditions of employn;ent as the Division of 
Commumty Co~eges ~eems n~cessary and proper; and to policies of the board 
of trustees not mconsistent WIth law. 

Moreover! it .has been hel~ that members of community college boards of trustees are not 
offic~rs ":'Ith~n the meamng of s. 5(a), Art. II, supra, as such persons are officers of a 
O~3~~~ distrIct rather than of the state, county, or municipality. See AGO's 075·153 and 

Acsordingly, I. ~m of the view that the position of community college comptroller 
constItutes a pOSItion of employment; therefore, the simultaneous service of an individual 
as a c,omptroller of a community college and as a member of the Florida Legislature does 
not VIOlate. the du~l officeholding prohibition contained in s. 5(a), Art. II, State Const. 

There still remams, h0:-v~,:,er, tlie quest!on of wpether such service would violate the 
~ommon .l~'Y rul~ prohioltmg the holdmg of mcompatible positions. Disqualifying 
mcompatibilIty eXIs~.under the rule when there is a conflict or clash between the two 
employments or pOSItIOns as where 

... o~e is subordina~e ~o the other and subject in some degree to the 
superVIsory P9wer of ItS mcumbent, or where the incumbent of one has the 
power .to ~.ppomt 0.1' remove or set the salary of the other, or where the duties 
clash, mVItIp.&, the mcumbent to prefer one obligation over the other. [Attorney 
General OpmIOn 070·46.] 
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Applying this definition to the instant inquiry, I see no significant clash between the two 
respective positions which would constitu~e a violation of the ~ommon law. Althou~~ ~he 
Lemslature in the exercise of its lawmakmg powers appropriates funds to the DIVISIOn 
of Community Colleges in the Department of Education, which funds may be used to pay 
the salary of the comptroller, the auth?ri~y to set the comptroller's salary has be.en 
deleaated to the community college dIStrIct boards of trustees m accordance WIth 
regclations of the State Board of Education. See ss. 230.753(2)(a), 23G.754(2)(a), 230.760, 
230.752, and 230.769, F. S. See also Ch. 6A·14.247(5)(b) and (c), F.A.C.; also Ch. 6A·14.46, 
F.A.C., providing that "each board [of trustees] shall annually adopt ... a salary 
schedule for employees of the community colleges .... " 

As to whether the community college comptroller would violate the terms of s. 110.09.2, 
F. S. by serving as a state legislator, I believe this question must also be answered m 
the ~egative. Section 110.092(4)(a) provides, in pertinent part, that 

..• rlO empluyee in the c:lcu;si/ied service shall: 
(a) Hold, or be a candidate for, public or political office while in the 

employment of the state or take any active par~ within an~ period of t~me 
during which he is expected to perform serVIces for whIch he receIves 
compensation from the state .... (Emphasis supplied.) 

The application of the foregoing statute is limited by its terms to employees within tpe 
State Career Service System. The Legislature, however, has deemed each commumty 
college district authorized by. law and the DepartmeI?-t of Education. to be u

a,;; 
independent, separate legal entity created for the operation of a commuruty college. 
Section 230.753, F. S. 

Moreover, s. 230.753(2)(a), F. S., provides that community college boards .of tru~tees 
possess "all powers necessary and proper for the governance and op~rations of the 
respective community colleges." Further, s. 230.7535, F. S., provIdes th~t "no 
department, bureau, division, agency, or subdivisio~ of the state shall exerCIse any 
responsibility and authority to operate any communIty college of the .state, except as 
specifically provided by law or regulations of the State Board of EducatIOn." . 

In light of the foregoing statutory provisions, I am of the view t?a~ a commun:ty 
college comptroller is not an employee employed by a state agency wlthm the meamng 
of ss. 110.042 and 216.011, F. s. Cf. AGO 076·202. wherein a similar conclus~on was 
reached with reepect to employees of district mental health boards. Accordmgly, s. 
1l0.092(4)(a), F. S., is not applicable to a community college comptroller. 

Furthermore although not raised by yow' letter, it should be noted that s. 104.31, F. S., 
the "Little Hatch Act," which regulates the political activities of ~tate, countYl ap.d 
municipal employees, would likewise be inapplicable to a .commumty c~llege distrIct 
comptroller seeking to run for or hold the office of state legIslato~. Assummg Cfrg'fendo 

that s. 104.31 supra, is applicable to employees of a commuruty college dIstrict, s. 
104.31(1)(c) pr~vides that "the provision'! of.this section shall n?t be cons~ue~ so as t?, 
prevent any person from becoming a candidate for any electIVe o!fice m thIS state. 
Accordingly, a community college district comptroller may serve simuftaneously as a 
state legislator except as may otherwise be p~ovided by ~le ?r regulatIOn of the State 
Board of Education or of the local commumty college distrIct board of trustees. Cf. 
Resedean v. Civil Service Bd. of City of Pensacol.a,. 332 So.?q ~50 (1 Dp.A. Fla., 1976), 
wherein the court upheld a municipal code prOVISIOn prohlbltmg mumClpal employ~es 
from becoming candidates' Jones v. Board of Control, 131 So.2d 713 (Fla. 1961), upholdmg 
a rule promulgated by the' Board of Regents which prohibited university employees from 
seeking election to public office. 

AS TO QUESTION 2: 

Section 99.012(2), F. S., provides, in pertinent part: 

No individual may qualify as a candidatt\ for public office ~~o holds another 
elective or appointive office, whether state, c01;lnty or munICIpal, the term. of 
which or any part thereof runs concurrently With the term of office for WhICh 
he seeks to qualify without resigning from such ~ffice not less than 10 days 
prior to the first day of qualifying for the office he mtends to seek. . . . 
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T~~ Resign-To-Run Law is applicable only to public officers, and not to persons holding 
positrons of emI?loyment; AGO 071-347. In view of the discussion 'let out in the answer to 
your first questIOn, your second question must be answered in the negative. 

077·32-March 28, 1977 

CONSUMER PROTECTION 

TELEPHONED SOLICITATION NOT "HOME SOLICITATION 
SALE"-DECEPTIVE COLLECTION PRACTICES­

UNLAWFUL RECORDING 

To: Jane W. Robinson, Director, Division of Consumer Services, Department of 
Agriculture and Consumer Services, Tallahassee 

Prepared by: Bernard S. McLendon, Assistant Attorney General, and Laura Bamond, 
Legal Intern 

QUESTION: 

Do "telephone solicitations" made by business concerns qualify as 
"home solicitation sales" as defined in s. 501.021, F. S.? 

SUMMARY: 

"Telephone solicitations" made by business concerns do not qualify as 
"home solicitation sales" as defined in s. 501.021, F. S. 

The recording of conversations between telephone solicitors and 
customers by telephone solicitors without the consent of the customer 
violates s. 934.03, F. S. 

Threatening telephone calls made by business concerns to contracting 
consumers to the effect that their "credit rating will be ruined" and that 
shoul~ the case .go to court, they will "automatically lose" are acts and 
practIces that VIolate s. 5 of the Federal Trade Commission Act and s 
501.204, F. S., which pl."!hibit unfair and deceptive acts and practices ~ 
the conduct of any trade or business. These practices are also in violation 
of part V, Ch. 559, F. S., entitled "Consumer Collection Practices." 

Your question is answered in the negative for the reasons set forth below. 
In AGO 0?q-13~, my predecessor opined that telephone solicitation sales do not qualify 

as home soliCitatIOn sales because: 

S~ction 501.025, F. S., provides that the buyer's rights arise when "the buyer 
szgns an ag1'eemel1~ or offer to pUl:chase .... " (Emphasis supplied.) Section 
501.031, F. S., p~ovldes that the "sale shall be evidenced by a writing .... The 
seller must obtam/rom the J;>~ye~ his signature to a written agreement or offer 
to purc~ase. . .. The solICitatIOn, offer, and acceptance via telephone is 
necess.anly. an oral contract. The buyer's rights under the act only exist when 
there IS a signed contrac~. Therefore, because of physic!).! impossibility, this act 
does not apply to sales Via telephone. 

I further cIa.rifled. this que~tion in AGO 075-31, reasoning that central to the definition 
of a home soliCitatIOn sale 111 "personal solicitation." The opinion specifically states as 
follows: 

The dominant characteristic of a home solicitation sale is personal contact 
~etween the seller and the buyer at a place other than the seller's business. It 
IS that p~rson.to:person contact that is being defined by the word "personal." 
(EmphasIs supplIed.) 
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The above-cited opinions are consistent with the Trade Regulation Rules promulgated 
by the Federal Trade Commission relating to the cooling-off period for door-to-door sales 
(16 C.F.R. 429.1). This rule explicitly excepts from home solicitation sales those sales 
conducted and consummated entirely by mail or telephone and without any other contact 
between the buyer and seller or its representatives prior to delivery of the goods or 
performance of the services. 

The factual basis for your inquiry involves situations wherein consumers are contacted 
by telephont~ at home and offered a particular product or service. Should the consumer 
accept, a verification call is placed by the company and tape recorded as "proof" of such 
acceptance. Shortly thereafter, the consumer receives a payment booklet and begins 
making payments. Subsequently, if problems occur and the consumer wishes to cancel, 
the company uses the tape-recorded telephone conversation as "leverage" to force the 
individual to continue making payments. Often, when further payments are not received, 
the consumer receives dunning letters and threatening telephone calls to the effect that 
his "credit rating will be ruined" and that, should the case go to court, he will 
"automatically lose." Throughout the entire trllnsaction, the consumer is not provided an 
opportunity to sign a written contract. 

The above acts and practices come within the proscription of s. 5 of the Federal Trade 
Commission Act and s. 501.204, F. S., which prohibits unfair and deceptive acts and 
practices in the conduct of any trade or business, for such telephone solicitations are 
misleading in themselves. Furthermore, these collection efforts are deceptive and in 
violation of Ch. 501, F. S., in addition to the Guides Against Debt Collection Deception 
promulgated by the Federal Trade Commission (16 C.F.R. 237). Under these guides, any 
person or organization attempting to collect money debts for itself or others "shall not 
use deceptive representation or deceptive means to collect or attempt to collect debts or 
to obtain information concerning debtors" (16 C.F.R. 237.1). The practices you have 
described also violate certain provisions of part V, Ch. 559, F. S., entitled "Consumer 
Collection Practices." The prohibited practices specifically outlined in s. 559.72 apply to 
any "l?erson"; and "person" has been held to mean persons generally and not just 
collectIOn agencies. Cook v. Blazer Financial Services, Inc., 332 So.2d 677 (1 D.C.A. Fla., 
1976). 

Although not specifically asked, the background situation you have presented raises 
the question of whether telephone solicitations where the seller records the consumer's 
acceptance, apparently without the knowledge or consent of the consumer, violate the 
"Security of Communications" provisions of Ch. 934, F. S. This question is answered in 
the affirmative for the reasons set forth below. 

In State v. News Press Publishing Co., 338 So.2d 1313 (2 D.C.A. Fla., 1976), the court, 
in discuflsing Florida's "Security of Communications Act," noted that, effective October 
I, 1974, s. 934.03(2)(d), F. S., was amended to prohibit a party to a conversation from 
recording the conversation without the consent of all parties to the same, provided the 
conversation is not public as provided by s. 934.02(2) or the intercept is not conducted for 
the purpose of obtaining evidence of a criminal act under s. 934.03(2)(c). The court 
observed that this amendment tn s. 934.03 strongly implied " ... that the legislature 
intended to allow each party to a conversation to have an expectation of pzivacy from 
interception by the other party." State v. News Press Publishing Co., supra at 1316. This 
requirement, of course, differs from that contained in the Omnibus Crime Control Act of 
1968, 18 U.S.C. 32510, et seq., the federal counterpart to the Florida intercept law, which 
has been interpreted to mean that if one of the partif"s tv a conversation is engaged in 
recording the same, an illegal intercept cannot be said to have occurred. United States v. 
Turk, 526 F.2d 654 (5th Cir. 1976); Smith v. Wenker, 356 F.Supp. 44 (S,D. Ohio 1972). 

Similarly, in AGO 076-195 tIns office advised a police chief that the monitoring or 
recording of conversations on department-owned telephones pursuant to a police 
regulation known to all members and employees of the police department violated s. 
934.07, F. S., since it did not remove the expectations of privacy of individuals placing 
calls into the dppartment under certain circumstances described therein. It was suggested 
that, prior to , ly recording or monitoring, a system be utilized whereby, prior to the 
~onversation, the party on the line who did not have knowledge of the monitoring be 
mformed of this fact so that if the conversation began, consent to monitoring, either 
express or implied had been given by each party, thus complying with s. 934.03, F. S. 

Accordingly, the procedure outlined in your letter whereby telephone solicitation 
companies record verification calls without the consent of the consumer violates s. 934.03, 
F. S. 
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077-33-March 29,1977 

PUBLIC RECORDS LAW 

APPLICABILITY TO FILES OF COMMISSION ON ETHICS 

To: Lawrence A. Gonzalez, Executive Director, Commission on Ethics, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Are all documents contained in the advisory opmlOn files of the 
Commission on Ethics public records open to public inspection even if 
they contain the name of a public officer or employee who has not 
consented to the use of his or her name in a published advisory opinion? 

SUMMARY: 

Documents contained in the advisory opinion files of the Commission 
on Ethics are subject to public inspection and examination even if they 
contain the name of a public officer or employee who has not consented 
to the use of his or her name in a published advisory opinion rendered 
by the commission. 

Section 112.322(3)(a), F. S. (1976 Supp.), provides: 

. . . An advisory opinion shall be rendered by the commission, and all of said 
opinions shall be numbered, dated, and published without naming the person 
maldng the request, unless such person consents to the use or his name. 
(Emphasis supplied.) 

In those cases in which public officers and employees choose to remain anonymous, the 
Ethics Commission publishes its advisory opinion with the names of such persons 
omitted. However, the commission has received requests for documents contained in the 
opinion request files which often contain the requesting person's name. The commission 
is unclear as to whether those documen~~ should be disclosed, since to release them would 
appear to thwart the language emphasized above. 

Section 119.011, F. S., defines public records to include 

. . . all documents, papers, letters, maps, books, tapes, photographs, films, 
sound recordings or other material, regardless of physical form or 
characteristics, mad<;l or received pursuant to law or ordinance or in connection 
with the transaction of official business by any agency. 

Documents and other materials received by the commlSSlon in connection with the 
transaction of its official business under s. 112.323(3), F. S. (1976 Supp.), i.e., the 
rendering and publication of advisory opinions establishing standards of public duties 
under part III of Ch. 112, F. S., are clearly public records within the contemplation of s. 
119.011. Cf. ss. 112.322(2)(c) and (d), F. S. (1976 Supp.), 112.3146, and 112.324, F. S. 
Section 119.07(1), F. S., reqt1ires that every person having custody of public records 
permit any person to inspect and examine public records at reasonable times, under 
reasonable conditions, and under supervision by the custodian of the records, unless 
exempted from the provisions of ss. 119.01 and 119.07(1), F. S., by the terms of s. 
119.07(2), F. S. 

Nothing in s. 112.322(3)(a), F. S. (1976 Supp.), purports to limit access to the opinion 
files of tne commission or to make the same confidential or to specifically exempt any 
document or record made or receivE!d by the commission in the course of rendering 
advisory opinions to public officers! candidates for public office, or public employees from 
the mandatory inspection provislOns of s. 119.07(1), F. S. It only provldes for the 
publication of anonymous opinions in certain circumstances. Cf. s. 112.322(2)(c) and (d), 
F. S. (1976 Supp.), with s. 112.324, F. S., and Gannett Co., Inc. v. Goldtrap, 302 So.2d 174 
(2 D.C.A. Fla., 1974); Caswell v. Manhattan Fire & Marine Insurance Co., 399 F.2d 417 
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(5th Cir. 1968). The question is then presented as to whether s. 112.322(3)(a) constitutes 
an implied exception to s. 119.07(1), F. S., so as to exempt such documents from the 
operation of s. 119.01 and s. 119.07(1), F. S. Cf. State v. Pace, .159 So. 679, 68~ Wla. 1935), 
stating that "where the Legislature has preserved no exceptlOn to the prOV1Slons of the 
statute (C.G.L. 490, from whic~ s. 119.q1, F: S'! is derived),. the courts are without .legal 
sanction to raise such exceptlOns by lmphcatlOn, the pollcy of state statutes bemg a 
matter for the Legislature and not for the judiciary to determine." 

Generally, statutes enacted. for the pu~lic's benefit, su~h a~ those relating to op~n public 
meetings or records are entltled to a hberal constructlon m favor of the pubhc; m the 
instant case to per~onal inspection by any member of the public in accordance with s. 
119.07(1), F: S. Cf. AGO 075-48. Being in derogation of the express public policy of ~he 
state see s. 119.01 F. S., statutes purporting to create exceptions to the rule favormg 
"ope~ness" in gov~rnment should not be ~ven broader interpretation than is neces~ary 
to accomr,lish their specific purpose. See Stlvahtis v. Juras, 511 P.2d 421 (Ore. 19,73) .. Smce 
the speclfic purpose of s. 112.322(3)(a) appears to be addressed to the publica~lOn of 
anonymous opinions by the commission in those cases where the person requestmg the 
opinion has not consented to the use of his or her name, this purpose should not be 
expanded by implication to exclude from ss. 119.01 and 119.07(1) other documents 
contained in the files of the commission but not specifically mentioned at s. 112.322(3)(a). 
Moreover, under the rule expressio unius es? exclusio alterius, the sta~ute oper8;tes on 
those things enumerated. or expressly mentlOned an~ excludes from ltS operatlOn al~ 
things not expressly mentlOned. Thayer v. State of Florlda, 335 So.2d 815, 817 (Fla. 1976), 
Interlachen Lakes Estates. Inc. v. R. Snyder, Jr., 304 So.2d 433, 434 (Fla. 1974); Dobbs v. 
Sea Isle Hotel et al. 56:';' .2d 341, 342 (Fla. 1952); and cf. State v. Pace, supra. Section 
112.322(3)(a) is add;essed only to the publication of advisory o~inions and to no other 
documents or records. Since no other statute has been found whlCh exempts documents 
and records in the advisory opinion files of the commission from s. 119.01 and s. 1.19.07(1), 
or limits public access thereto, or make~ such documel}ts and such files confidentlal, your 
question must, therefore, be answered m the affirmatlVe. 

077·34-March 29, 1977 

TAXATION 

OCCUPATIONAL LICENSE ON COIN·OPERATED MACHINES­
PAYABLE BY MACHINES' LESSEE WHEN LESSOR 

NOT IN MUNICIPALITY 

To: Robert R. Crittenden, Lake Alfred City Attorney, Winter Haven 

Prepared by: Harold F. X. Purnell, Assistant Attorney General 

QUESTIONS: 

1 Is the nonresident owner/lessor of coin-operated machines, who 
do~s not operate a permanent place of busil}ess in a ~ity, liab!e for city 
occupationru license tax based on ti?-e l~asmg of said .mach~es . to X, 
where such machines are to operate m X s place of busmess Wlthm the 
city? . 1 l' 

2. Is the lessee of such machines subject to the occupationa lcense 
tax authorized by Ch. 205, F. S.? 

SUMMARY: 

The operation of coin-operated amusement devic~s within a 
municipality constitutes a taxable business or. occupation under s. 
205.042, F. S. Where a nonresident own~r of com-operated machines 
leases such machines to a lessee who Wlll operate and manage such 
machines at the lessee's place of business ~thin .the municipality, ti?-e 
lessee is liable for the municipal occupatwnal hcense tax upon sald 
machines. 
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Your questions involve essentially the following situation. The City of Lake Alfred has 
an occupational license tax on gaming and similar devices which are coin operated. The 
owner of certain coin·operated machines, who is not a resident of the cIty and who 
maintains no place of business within the city, leases certain coin·operated gaming 
machines to X for use by the general public at X's place of business, which is located 
within the city. You desire to know whether either the lessor or the lessee, or both, are 
liable for the occupational license tax. 

The case law in this state leaves no doubt that the operation of coin·operated gaming 
machines within .a municipality on a permanent basis constitutes a taxable occupation 
pursuant to s. 20..,.042, F. S. 

In City of Miami v. I.C. Sales, Inc., 276 So.2d 214 (3 D.C.A. Fla, 1973), two vending 
machine companies challenged the City of Miami's municipal occupational license tax 
imposed on vending machines operated within said city. The court, in upholding the tax 
in question, noted the enactment, during the pendency of the apped, of Ch. 72·306, Laws 
of Florida, which created the present Ch. 205, F. S. In reference to this new enactment 
the court held: 

The City of Miami was duly empowered to impose the occupational license 
taxes in question. Operation of such machines in the city was properly 
conditioned upon the Issuance of licenses therefor, and the city was entitled to 
withhold the issuance of such licenses, for the period involved, in the absence 
of payment of the occupational license fees thus imposed. (Supra at 218) 

In City of Lakeland v. Lawson Music Company, Inc., 301 So.2d 506, 507 (2 D.C.A. Fla., 
1974), the court had before it the issue of whether a nonresident owner of amusement 
devices could be held liable for the occupational license tax of the municipality in which 
the machines were located. The court posed the question before it in the following 
manner: 

Do coin.operated music and amusement machines and devices constitute 
"permanent business locations" within a municipality which are subject to an 
occupational license tax for their operation within the limits of a municipality 
under s. 205.042, Florida Statutes? 

The court in answering this question in the affirmative noted that the owner of the 
music and amusement devices had its principal place of business in Winter Haven, rather 
than in Lakeland, where the machines upon which the tax was sought to be imposed 
were located. The court further noted that the owner leased the space upon which the 
machines were located from Lakeland business establishments. The court then concluded: 

Suffice to say, that in this case it can be safely said that more than a minimum 
contact exists, for it is clear that Lawson's business may very well cease to exist 
but for the space it leases from commercial enterprises for placement of its 
machines. These satellites, therefore, are, in logic, Lawson's business locations. 

As to the question of permanency of the location of the music and amusement devices 
at the place of business within which Law~on rented space, the court ruled: 

In tax cases the requirement of permanency has been found satisfied where 
presence is consistent with continuity and not sporadically or temporarily 
present. (Supra at 508) 

Finally, in AGO 073·399, a vending machine was considered to be a permanent business 
location or a branch office, the operation of which constituted a single ta~able privilege 
upon which one license tax ma~' ..)e levied. 

Pursuant to s. 205.042, F. S., the municipal occupational license tax is assessed for the 
"privilege of engaging in or managing a business, profession, or occupation" within the 
taxing municipality's jurisdiction. Since the operation of coin·operated gaming devices 
clearly constitutes a taxable business or occupation, it therefore becomes necessary to 
determine which individual or entity is exercising the privilege of engaging in or 
managing such business or occupation. 

In both I.C. Sales, Inc. v. City of North Miami, supra, and City of Lakeland v. Lawson 
Music Company, supra, it was the machine owner who provided for the operation and 
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management of the machines at a permanent business location within the taxing 
municipality. In both such cases, the owner·operator of the coin·operated machines leased 
space in commercial establishments upon which the machines were located, rather than 
leasing the actual machines themselves. Hence, in each case, it was the machine owner­
operator who was held to be exercising the taxable privilege of engaging in or managing 
the business of coin·operated machines at a permanent business location within the 
taxing municipality. 

Your inquiry notes that rather than the owner·operator leasing space within the 
business on which the machines will be located, the owner of the coin·operated machines 
leases the actual machines themselves to individuals for use by the general public at the 
lessee's place of business within the City of Lake Alfred. It must therefore be assumed 
that the lessee operates and manages the machines at the lessee's place of business. This 
being so, the lessee is therefore liable for the payment of the occupational license tax on 
such machines. 

It appears from your opinion request that s. 10·4 of the Lake Alfred Municipal Code 
may be applicable in the instant situation. Such section provides: 

Whenever in any reasonable construction of this chapter one or more license 
taxes shall be collectible from the same person for the carrying on of any 
business, profession or occupation where the same are jointly conducted at the 
same place of business, only the license which requires the payment of the 
largest sum of money shall be required. 

It is uncertain from the opinion request whether the lessee of the gaming devices is 
carrying on more than one taxable business or occupation at the same place of business, 
and, therefore, consideration must be given to the possible application of s. 10·4 to the 
instant factual situation. 

Subject to the above·stated factual conditions, question number 1 posed at the outset 
of this opinion is answered in the negative, and question number 2 is answered in the 
affirmative. 

077-35-March 29, 1977 

MUNICIPALITIES 

POLICE OFFICERS SERVING MORE THAN ONE MUNICIPALITY­
PROCEDURE FOR AUTHORIZATION 

To: Grace D. Walker, Mayor, Melbourne Village 

Prepared by: Charles F. McClamma, Assistant Attorney General 

QUESTION: 

Is it legal for police officers to exercise their police powers in two 
jurisdictions? 

SUMMARY: 

A police officer may exercise his police powers outside the territorial 
limits of his municipality under certain limited circumstances, such as 
when in fresh pursuit or when summoned by another officer. However, if 
a municipality is to routinely utilize a police officer, who is employed by 
another municipality, there must be compliance with the provisions of s. 
4, Art. VIII, State Const., including the approval of the electorate of the 
municipality. 

Previous Attorney General Opinions have outlined circumstances in which a police 
officer may exercise police power outside the territorial limits of his municipality. In AGO 
073·59 this office noted that s. 901.25, F. S., gives a municipal police officer the a.uthority 
to make fresh pursuit arrests outside of his municipality but within the same county. It 
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was opined that, if in the course of such pursuit or after an arrest following the pursuit. 
a person knowingly obstructs the officer, contrary to ss. 843.01 and 843.02, F. S., the 
officer may arrest such person even though he is outside the officer's municipality. And 
in AGO's 056-29 ~nd 060-9, it was noted that a mu~cipal police officer, in response to ~ 
request from a hIghway patrolman or deputy sheriff, has the authority, pursuant to s. 
901.18, F. S., to assist the summoning officer in effecting an arrest outsids his 
municipality's boundaries. 

Thus, ~he answ:er .to 'y~ur que:sti51n is "yes." Police o.fficers ~ay exercise their police 
p.owers m two JurIsdIctional lImIts, although only m certam narrowly prescribed 
CIrcumstances. However, from the factual context out of which your question arose, it 
app.ears. t,hat wha~ you really seek to know is whethe~ f;i m~icipality may on a regular 
baSIS utIlIze a polIce officer employed by another murucipalIty to enforce its own laws. 

You informed me that Melbourne Village police officers took oaths of office in West 
Melbourne, and that West Melbourne police officers took oaths of office in Melbourne 
Village. C~o:diI!a.ted schedules were established and police officers routinely patrolled in 
both muruCIpalitIes. There appear to be no statutory or constitutional prohibitions 
against what you have attempted to accomplish. However, the method used to achieve 
the goal is insufficient. More is needed than merely requiring police officers to take oaths 
of office. 

Under s. 4, Art. VIII, State Const., any function or power of a county municipality or 
special district "may be transferred to or contracted to be performed by another cou~ty 
municipality or special district, after approval by vote of the electors of the transfero; 
and approval by vote of the electors of the transferee .... " As was said in AGO 074-220: 

... [U]nder thi~ constitutional authority, with electorate approval, each city 
~ould ~ontract Wlt~ the other for. the performance of law enforcement duties by 
ItS police officers m the other CIty, under the general supervision of a board 
composed. of the chiefs of po~ice of each city .. Under such a plan, the integrity 
of the police forces of each CIty would be mamtained; and as the policemen of 
one city would be enforcing the laws of the other city under contractual 
authority expressly authorized by the constitution, no charge of unlawful 
delegation of authority could be made. 

Thus, your question, as restated, is also answered in the affirmative, but with the 
proviso that the requirements of s. 4, Art. VIII, State Const., be met. 

077-36--March29,1977 

ANTINEPO'rISM LAW 

OFFICER WHO MARRIES EMPLOYEE-MAY NOT RECOMMEND 
SPOUSE FOR PROMOTIONS 

To: David L. Reid, Palm Beach County Property Appraiser, West Palm Beach 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

If a county property appraiser marries an employee of his office, may 
that employee continue working under the county property appraiser? 

SUMMARY: 

If a. COlL.'1ty property appraiser marries an employee of the property 
appraIser's office, that employee may continue working in his or her same 
positic~ ~ and may participatE'. in routine salary in<:reases, but may not be 
prom.;;',c!; or advanced, or recommended or advocated for same, by the 
propt.!."~.1 appraiser who has become the employee's spouse. 

74 

\ J! 
bm 

ANNUAL REPORT OF THE ATTORNEY GENERAL 077-36 

In your letter, you emphasized that you are an "elected constitutional officer." Neither 
the inclusion of a county property appraiser among those county officers set forth in s. 
1(d), Art. VIII, State Const., nor the elective nature of the office of property appraiser has 
any effect on the applicability to a county property appraiser of the prohibitions of s. 
116.111, F. S., the antinepotism statute. The prior opinions of this office construing s. 
116.111 have often involved elected constitutional officers such as clerk of the circuit 
court (AGO 073-444), tax assessor (AGO 073-3), sheriff (AGO 073-347), and county 
commissioner (AGO 073-75). The clear language of s. 116.111(1)(a) and (b), in which 
"agency" and "public official" are defined for purposes of application of s. 116.111, leaves 
no doubt that a county is an "agency" :lnd a county property appraiser-as a county 
officer-is a "public official." 

Having established that you are subject to the prohibitions of s. 116.111, F. S., I turn 
to the question of whether your contemplated marriage to an employee working under 
you in the property appraiser's office would result in a violation of ~. 116,111 if that 
employee continues working after your marriage. In your letter, you !ltated your view 
that this questton has been answered by previous opinions of this ofrice. I agree. The 
official view of this office regarding situations such as yours is that the marriage does not 
require termination of a validly hired employee who becomes the spouse of the 
appointing or employing officer. The employee in such a situation may continue working 
in his or her same position, but may not be promoted or advanced thereafter by the 
relatod public official or upon the official recommendation of the related public official. In 
AGO 070-18, it was held: 

... a change in the marital status of the appointing officer, or of a relative of 
such officer, could effect a change in the relationship of an existing employee to 
the official. In these circumstances, since the original appointment was not 
based on a blood or marital relationship, the reason for the anti-nepotism rule 
ceases insofar as the employment of such employee is concerned and should not 
be applied to require the discharge of such employee. Our statute prohibits the 
"promotion or advancement" of an employee by an official when the prohibited 
relationship exists; and it is this provision of the statute, rather than the 
"appointment" or "employment" provision, that is applicable when a prohibih1d 
relationship comes into existence subsequent to a valid appointment or 
employment. 

In regard to the prohibition against promotion or advancement, which would be 
applicaole in your siruation, it was held in AGO 070-76 that a public officia~ may include 
a relative in a routine salary increase. That holding was based on the premise that the 
terms "advance" and "promote" contemplate an elevation in station or rank, rather than 
merely an increase in salary in the same position. This interpretation was recently 
approved in the case of Slaughter v. City of Jacksonville, 338 So.2d 902 (1 D.C.A. Fla., 
1976). 

The court quoted from AGO 070-76 and stated, at 904: 

[H]ad the lelrlslature intended for the term "advancement" to include a salary 
increase without an increase in grade, it could very easily have said so. It is our 
view that it is only an increase in grade which elevates an employee to a higher 
rank or position of greater personal dignity or importance and is an 
advancement or promotion. 

The specific relationship of husband and wife was the subject of AGO 074-255, in which 
approval was given to a husband and wife working together in the same agency, so long 
as neither promotes or advances the other or recommends or advocates the promotion 
or advancement of the other. In AGO 074-255, I stated the following in regard to the 
purpose and effect of s. 116.111: 

The antinepotism statute was clearly not intended to prevent relatives from 
working together ill public employment. The statute simply prohibits one who 
has the authority to employ, appoint, promote, advance, or recommend same, 
from using that authority with respect to his or her own relative. . 

It is thus my opinion that, should you marry an employee of your office whose initial 
hiring was valid, th:lt employee may continue working m her same position and may 
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participate in routine salary increases, but may not be promoted or advanced, or 
recommended or advocated for same, by you. 

077·37--~arch 31, 1977 

CAREER SERVICE SYSTE~ 

WHEN EMPLOYEES MAY BE REIMBURSED LEGAL FEES 
IN PROCEEDINGS RELATING TO TERMINATION 

To: Jack D. Kane, Executive Director, Department of General Services, Tallahassee 

Prepared by: Betty Steffens, Assistant Attorney General 

QUESTIONS: 

1. What status is to be accorded a hearing for state career service 
l'lmployees held before the Governor and Cabinet sitting as the head of a 
state agency to determine if just cause for dismissal existed? 

2. Would legal fees incurred by e;:>'lployees for such a hearing be 
reimbursable under provisions of Ch. 11tl, F. S.? 

SU~~RY: 

Legal fees incurred by career service employees at pretermination 
hearing before an agency head are not reimbursable under s. 110.061(3}, 
F. S.; only the Career Service Commission may award legal costs to state 
career service employees and only if incurred during the prosecution of 
an appeal against a state agency conductcd before the commission. 

A special subcommittee of the House Appropriations Committee transmitted to 
Governor Askew a resolution that stated that the committee failed to find confidence in 
among others, two permanent career service employees of the Department of Generai 
Services. The Governor directed that the matter be presented, at a special hearing, to the 
Governor and Cabinet who, sitting as the head of the Department of General Services, 
considered the report of the special subcommittee over a period of several days. The 
purpose of the hearing was to determine whether the permanent career service 
employees should be dismissed. 

The hearing before the Governor and Cabinet sitting as the head of the Department of 
General Services to determine if "cause" existed for dismissal of career service 
employees took place prior to any disciplinary action by the agency and as such 
constituted a pretermination hearing. Chapter 110, F. S., governing the Career Service 
System, and companion personnel rules and regulations, Ch. 22A, F.A.C., do not provide 
for pre termination hearings within the Career Service i::ystem. Such hearings are, for 
purposes of Ch. 110, discretionary with the agency. Thus, the hearing before the 
Governor and Cabinet sitting as the head of the Department of General Services to 
determine whether "cause" existed for dismissal of career service agency employees is 
not a proceeding specifically within the parameters of the State Career Service System. 
Your first question is answered accordingly. 

In answer to your second question concerning recoupment of legal expenses incurred 
by career service employees at a pretermination hearing before an agency head, I must 
refer to the direct statutory provision. Section 110.061(3), F. S., grants the Career Service 
Commission power to award " ... reasonable attorney's fees, witness fees, and other out­
of-pocket expenses incurred during the prosecution of appeal against an agency in which 
the commission sustains the employee." Under this provision only the Career Service 
Commission may award legal costs and only if incurred during at' appeal against the 
affected agency before the commission. Thus, legal costs incurred by career service 
employees in pretermination hearings before an agency head other than the Career 
Service Commission are not reimbursable under s. 110.061(3). 
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The issue of attorney's fees in postcommission proceedings was addressed by the court 
in Board of Regents v. Mahler, 321 So.2d 99 (1 D.C.A. Fla., 1975). Upon examination of 
s. 110.061(3), F. S., the court denied attorney's fees and stated, at p. 100: 

It is settled law that attorney's fees under such circumstances may not be 
awarded unless provided by statute or contmct. This issue, therefore, to be by 
us resolved is whether F. S. 110.061(3) authorizes the award of attorney's fees 
incurred during the prosecution of a proceeding in this Court or whether same 
only authorizes such fees incident to procedures before the Career Service 
Commission. Our reading of the above quoted statute leads us to the 
inescapable conclusion that the statute by its very own terms relates only to 
proceedings before the Career Service Commission. Proceedings subsequent to 
the disposition of a cause by the Career Service Commission are neither 
mentioned nor alluded to. There is no language in the statutes which we find 
may be construed to be applicable to post-commission proceedings. (Emphasis 
supplied.) 

I believe the same rationale used by the court ill dealing with attorney's fees incurred 
in postcommission proceedings can be applied to precommission proceedings such as 
outlined in your letter. Cf, AGO 075-152. Thus, I must conclude that neither the 
Department of General Services nor the Governor and Cabinet sitting as its agency head 
is authorized by Ch. 110, F. S., to award legal costs or expenses to state employees in the 
circumstances implicit in your questions. Authorization for the department to expend 
funds for reimburseinent of legal fees would have to be found under some other statute. 
Cf, ss. 111.07 and 111.08. 

077·38--~arch 31, 1977 

COUNTIES 

NONCHARTER COUNTIES NOT EMPOWERED TO LEND 
~ONEYS TO DISTRICT SCHOOL BOARDS 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: David K. Miller, Assistant Attorney General 

QUESTIONI 

Under general law, may a board of county commissioners in a 
noncharter county lend county funds to the district school board, if such 
funds are derived from county ad valorem taxes or other sources? 

S~~RY: 

Noncharter counties are not authorized by general law to lend county 
funds derived from ad valorem tax revenue or from other sources to 
district school boards. 

The powers of a noncharter county to use county funds are the same regardless of 
whether the funds are derived from county ad valorem tax revenue or some other source. 
Consequently, I shall treat your questions as a single question. Until the matter is settled 
by judicial action, it appears that the question should be answered in the negative. 

Noncharter counties have no constitutional powers of their own. Rather, they may 
exercise only those powers which are conferred on them by general or special la:v. 
Section (1)(f), Art. VIII, State Canst. See also State ex rel. Volusia County v. Dickinson, 
269 So.2d 9, 11 (Fla. 1972); Davis v. Gronemeyer, 251 So.2d 1 (Fla. 1971); Weaver v. 
Heidtman, 245 So.2d 295 (1 D.C.A. Fla., 1971); and the Commentary in 26A F.S.A. 270 
(1970). The authority for noncharter counties to lend county funds to a district school 
board must th3refore appear, if at all, in the powers granted to noncharter counties by 
the Legislature. 
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Section 125.01(1), F. S., spells out the general powers of .n0ncha~ter counties. Your 
inquiry focuses particularly on paragraph (w) of that subsectIOn, whICh reads: 

The legislative and governing body of a county shall have the power to carry 
on county government. To the extent not inconsistent with general or special 
law, this power shall include, but shall not be restricted to, the power to: 

* 

(w) Perform any other acts not inconsistent with law which are in the 
common interests of the people of the county, and exercise all powers and 
privileges not specifically prohibited by law. 

The meaning of this provision has not been extensively litigated. If construed literally, it 
would vest plenary powers of self·government in the noncharter counties and would 
eliminate the necessIty for the remaining provisions in s. 125.01(1). This result would 
negate the spirit and meanin~ of s. 1(1)1 Art. yIII, Stf!te Const.. .. 

There is however substantIal authorIty which reqwres that thIS prOVIsIon be narrowly 
construed.' The co~rts have frequently limited county powers to those which are 
expressly granted in the statutes, or n~cessarily implied therein, and hfive. declined to 
assume that county actions are authol'lzed where the statutory authol'lty IS not clear. 
Crandon v. Hazlett, 26 So.2d 638 (Fla. 1946); Gessner v. Del·Air Corp., 17 So.2d 522 (Fla. 
1944)' White v. Crandon, 156 So. 303 (Fla. 1934); State ex rel. Burr v. Jacksonville 
Terminal Co., 71 So. 474 (Fla. 1916); Fla. Ind. Comm'n ex rel. Special Disability Fund v. 
Nat'l Trucking Co., 107 So.2d 397 (1 D.C.A. Fla., 1951). Also see AGO's 076-173, 076·20, 
and 075·120. Moreover, the courts have construed provisions like that in s. 125.01(l)(w), 
P. S. under the principle of ejusdem generis, which limits general words or phrases 
follo~ing an enumeration of specific things to things of the same class or genus as those 
comprehended by the preceding specific terms. See Arnold v. Shumpert, 217 So.2d. 116 
(Fla. 1968)' Roberts v. American Nat'l Bank, 121 So. 554 (Fla. 1929); Van Pelt v. HillIard, 
78 So. 693 (Fla. 1918). Applied to s. 125.01(l)(w), ejusdem generis requires that only 
activities in the nature of those described elsewhere in the subsection be deemed 
authorized. C(. State v. Orange County, 281 So.2d 310, 314 (Fla. 1973) (Dekle, J., 
dissenting), stating that the rule of ejusdem generis applied to s. 6(b) of Art. VIII, State 
Const., so as to eliminate the possibility of other powers being inferred from q general 
provision as to the continuance of the status of counties of the state. 

'fhe only authorities directly construing s. 125.01(l)(w), F. S., sugge~t that a narrow 
construction is appropriate. In Janis Development Corp. v. City of SunrIse, 40 Fla. Supp. 
41 (17th Jud. Clr., 1973), aff'd, 311 So.2d 371 (4 D.C.A. Fla., 1975), the circuit court 
construed the provision as not authorizing Broward Coupty to impose a variable "land 
use fee" on new dwelling units, the amount of the fee depending on the, intensity of the 
development. The provision is not discussed in the opinioLl of the Fourth District Court 
of Appeal. In State v. Orange County, supra, Justice Dekle's dissenting opinion suggested 
that the provision was not "sufficiently definite" to authorize counties to issue capital 
improvement bonds repayable from racetrack andjai alai rev':!nue without a referendum. 
A majority of the court validated the bonds under the authol'lty of s. 125.01(l)(c), (1'), and 
(t), F. S. Based on these authorities, I construed the provision in AGO 075·91 not to allow 
a noncharter county to adopt a rent control ordinance. These authorities are not directly 
related to the instant question, but they do augur a restrictive'construction of the statute. 

The remainder of s. 125.01(1), F. S., contains no provision authorizing noncharter 
counties to lend money to district school boards or to any other governmental unit. Under 
the 1885 Constitution there developed a large body of case law which s~ecifically forbade 
the appropriation or transfer of public funds from one governmental urut to another. See, 
e.g., Okaloosa County Water and Sewer Dist. v. Hilburn, 160 So.2d 43 (Fla. 1964); Prescott 
v. Board of Public Instruction of Hardee County, 32 So.2d 731 (Fla. 1947); Amos v. 
Matthews, 126 So. 308 (Fla. 1930). The only exception made was that authorized and 
provided for under s. 15, Art. IX, State Const. 1885, with respect to pari-mutuel pool 
excise tax revenue, essentially restated in s. 7, Art. VII, State Const. Further, county 
funds were required to be spent only for "county purposes." Town of Palm Beach v. City 
of West Palm Beach, 55 So.2d 566 (Fla. 1951); Lynn Haven v. Bay County, 47 So.2d 894 
(1<'la. 1950). County purposes were held to be separate and distinct from school district 
purposes. Hamrick v. Special Tax Dist. No.1, 178 So. 406 (Fla. 1938). See also AGO 071· 
109 and the authorities cited therein. Moreover, the Florida Supreme Court has held on 

78 

ANNUAL REPORT OF THE ATTORNEY GENERAL 077·38 

several occasions that it is a violation of an elemental principle in the administration of 
public funds for one who is charged with the trust of their proper expenditure not to 
apply those funds to the purposes (here, "county purposes") for which they are raised. 
See Dickinson v. Stone, 251 So.2d 268, 273 (Fla. 1971); Taylor v. Williams, 196 So. 214, 
217 (Fla. 1940); Supreme Forest Woodmen Circle v. Hobe Sound Co., 189 So. 249, 250 (Fla. 
1939); Oven v. Ausley, 143 So. 588, 589 (Fla. 1932). This case law supports the proposition 
that lending money to a district school board is not a proper "county purpose" under the 
1968 Constitution for which county funds may be spent. 

I have examined other statutory provisions which generally authorize county spending 
and contracting activity. See s. 125.01(l)(p), F. S. (allowing counties to enter into 
agreements with other governmental agencies for performance of authorized functions); 
s. 125.01(1)(1'), If. S. (allowing counties to. borrow and expend money); s. ~25.91(3), F. S. 
(allowing countIes to expend funds, enter mto contracts, and carry out all Implied powers 
necessary or incident to the ~numerated powers); and s. 163.01, F. S. (all~~ing local 
governmental units to enter mterlocal agreements). In none of these prOVISIons does 
there appear any authority or intent to abrogate the well·established case law rule 
limiting countv expenditures to "county purposes." On the contrary, the use of county 
tax revenue far "county purposes" is still required tmder thE:: tel'll1S of s. 125.01(1)(1'). 

Likewise I have examined statutory provisions which govern the sources and use of 
district sch~ol board funds. Section 235.34(1), F. S., provides in part: 

Expenditures authorized.-
(1) School boards, boards of county commissioners, municipal boards, 'md 

other agencies and boards of the state are authorized to expend funds, 
separately or collectively, by contract or agreement, for the placement, paving, 
or maintaining of any road, byway, or sidewalk adjacent to or running through 
the property of any public school or for the maintenance or improvement of the 
property of any public school or of any facility on such property_ Expenditu~es 
may also be made for sanitary improvements and for the installation, operation 
and maintenance of traffic contro and safety devices ... [land] trees, flowers, 
shrubbery, and beautifying plants. . . . 

This subsection permits county expenditures for th.e specific purposes enumerated 
therein, but does not contemplate the transfer or lending of county funds to the school 
board. Section 236.24(1), F. S., reads: 

The district school fund shall consist of funds derived from the district school 
tax levy' state appropriations; appropriations by county commissioners; local, 
state, and federal school food service funds; any and all other sources for scho?1 
purposes; national forest trust funds and other federal sow·ces. (EmphaSIS 
supplied.) 

This subsection was carried forward from the time when counties were resp1msible for 
levying taxes to support schools. See s. 8, Art. XII, State Con st. 1885; ss. !~36.33 and 
237.18, F. s. (1965). The subsection does not purport to authorize a county to lend or 
appropriate county funds to school districts, but only ~ermits the school district.s to 
receive and use such funds where such a loan or approprIation is otherwise lbglslatively 
authorized as a county purpose. As stated in Weaver 1/. H~idtman, supra, a. CVlll~y is a 
creature of the Legislature, created under s. 1, Art. VIII, ~tate Con st., and IS subJect to 
the legislative prerogatives in the conduct of its affairs. I therefore find no stB;tut?ry 
authority for a noncharter county to lend or appropl'late county funds to school dlstrlcts 
and conclude that such action is not authorized by general law. See AGO 045·291, Sept. 
18, 1945, Biennial Report of the Attorney General, 1945·1946, p. 241, w¥c!; ruled on the 
same grounds that Liberty County could not lend surplus county funds m Its courthouse 
building fund to the county board of public instr!lction. .. . . . 

In reaching this conclusion, I have kept in ffilpd the constitutional prOVIS1ons ~hICh 
establish the structure of local government. SectlOn 4, Art. IX, State Const., establishes 
a system of local school districts completely independent of t~e ~ounty goverI?-ments 
established under s. 1, Art. VIII, State Const. These school distl'lcts J:ave theIr o~ 
elected governing bodies and own taxing pOWer!l; they are charged WIth the speCIfic 
responsibility to operate free public schools within their respective boundl;lrie.s. The 
constitutional structure may therefore require that counties and school dIstrIcts be 
fiscally separate. See AGO's 075·91 and 071·109. C(. Amos v. Matthews, supra, at 320, in 
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which the court engaged in a similar process of reasoning with respect to state and 
county powers. 

Moreover, s. 9, Art. VII, State Const., limits county and school district taxing powers 
to levies for their "respective purposes": 

(a) Counties, school districts, and municipalities shall, and special districts 
may, be authorized by law to Zevy ad ~alorem taxes and may be authorized by 
general law to levy other taxes, for thezr respective purposes, except ad valorem 
taxes on intangible personal property and taxes prohioited by this constitution. 

(b) Ad valorem taxes, ... shall not be levied in excess of the following 
millages upon the assessed value of real estate and tangible personal property: 
for all county purposes, ten mills; for all municipal purposes, ten mills; for all 
school purposes, ten mills. . . . (Emphasis supplied.) 

This provision appears to separate county and school district purposes into mutually 
exclusive categories and to require that the tax revenue of each unit be used only for 
that unit's specified purposes. These specific limitations on taxing power have been held 
not to be superseded or replaced by any provisions of Art. VIII, State Const. City of 
Tampa v. Birdsong Motors, Inc., 261 So.2d 1, 4-6 (Fla. 1972). 

If county purposes and school district purposee are mutually exclusive categories, then 
there may be an implied constitutional prohibition against appropriating or lending 
county funds to school districts. The Constitution expressly authorizes the transfer of 
funds between levels or units of government only with respect to the allocation of taxes 
upon the operation of pari-mutuel PQols to the counties and the appropriation of state 
funds to the counties and school districts, among others, under such conditions as may 
be provided by general law. Sections 7 and 8, Art. VII, Stat.e Const. Under the rule 
expressio unius est exclusio alterius, the express mention of one thing is the exclusion of 
other things. See generally Thayer v. State, 335 So.2d 815,817 (Fla. 1976); In re Advisory 
Opinion of the Governor Civil Rights, 306 So.2d 520 (Fla. 1975); Interlachen Lakes 
Estates, Inc. v. Snyder, 304 So.2d 433, 434 (Fla. 1973); State ex rel. Judicial Qualifications 
Comm'n v. Rose, 286 So.2d 562, 563 (Fla. 1973); Dobbs v. Sea Isle Hotel, 56 So.2d 341, 342 
(Fla. 1952). Application of this rule to the instant question would require that county 
funds be 'lsed only for authorized county purposes and that any allocations, transfers, or 
uses of coun\~y funds for other purposes be deemed prohibited. See Prescott v. Board of 
Public Instructior: of Hardee County, supra; cf. Amos v. Matthews, supra. The Florida 
Supreme Court has not. however, squarely addressed this or the other constitutional 
issues discussed hereh. 

Your inquiry refers to two previous opinions from this office, AGO's 073-58 and 071-54, 
which relate to the powers of noncharter counties to grant garbage collection and water 
and sewer service franchises. These opinions were in part based upon former s. 125.65, 
F. S. 1969, purporting to delegate broad powers of self-government not inconsistent with 
general or special !aw, and on the general powers delegated to the counties pursuant to 
s. 125.01(1)(k), and (3)(a) and (b), F. S., describing the powers of noncharter counties in 
broad terms. To the extent that general language in those opinions may be deemed to 
hold that noncharter counties possess constitutional powers of self-governtnent, the same 
are inconsistent with the requirement in s. 1(f'), Art. VIII, State Const., that noncharter 
counties "shall have such power of self-government as is provided by general or special 
law," and with the observation made and case law discussed herein that noncharter 
county powers are limited to those expressly granted by statute or necessarily implied 
therefrom. To that extent, the diSCUSSIOn in AGO's 073-58 and 071-54 is superseded by 
this opinion. 
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077-39-May 2, 1977 

PAROLE AND PROBATION 

PRISONERS RELEASED ON MANDATORY CONDITIONAL RELEASE 
NOT LIABLE FOR $10 MONTHLY SUPERVISION PAYMENT 

077-39 

To: Charles J. Scriven, Chairman, Parole and Probation C'ommission, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

Is an individual released on so-called mandatory conditional release 
(based on accumulation of statutory gain-time allowances and 
deductions) and under supervision by the De]?artment of Offender 
Rehabilitation pursuant to s. 944.291, F. S., reqUIred to contribute $10 
monthly toward the cost of supervision and rehabilitation pursuant to s. 
945.30, F. S. (1976 Supp.)? 

SUMMARY: 

The $10 monthly payment duty imposed by s. 945.30, F. S. (1976 Supp.), 
applies only to/ersons placed on parole by the Parole and ProbatIOn 
Commission an persons placed on probation by the courts. It does not 
apply to those persons on so-called mandatory conditional release (those 
woo have been released by virtue of statutory gain-time allowances or 
deductions). 

In AGO 076-184, I concluded that persons on so-called mandatory conditional release 
"are excluded from the operation of s. 945.30." Subsection (1) of s. 94.4.291, F. S., provides 
that a prisoner who has served his term or terms, less allowable statutory gain-time 
deductions and extra good-time allowances, as provided by law, shall, upon release, be 
under the supervision and control of the Department of Offender Rehabilitation "as if on 
parole .... " You have asked whether the latter provision for supervision of persons so 
released, that they be supervised "as if on parole," would constitute sufficient statutory 
authority to require the application of s. 945.30 to individuals on so-called mandatory 
conditional release. 

I must reiterate my conclusion in AGO 076-184 and state my opinion that the language 
of s. 944.291, F. S., does not provide the kind of clear, express statutory authority which 
would have to exist in order for the payment duty imposed upon parolees and 
probationers by s. 941).30, F. S. (1976 Supp.), to be extended to persons released by virtue 
of having been granted 2tatutory gain-time deductions and allowances. Such releasees 
constitute a separate, identifiable class of releasees, apart from either parolees (who are 
those persons actually placed on parole by the Parole and Probation Commission) or 
probationers (who are those persons actually placed on probation by the courts). It is a 
fundamental rule of statutory construction that the express mention by the Legislature 
of one thing _excludes from the operation of the statute other things not mentioned. Dobbs 
v. Sea Isle Hotel, 56 So.2d 341, 342 (Fla. 1952). Accord: Interlachen Lakes Estates, Inc. v. 
Snyder, 304 So.2d 433 (Fla. 1973). Application of this rule of construction to s. 945.30 
leads me to conclude that the Legislature's express mention of persons on parole or 
probation has the effect of excluding from the operation of that statute those persons 
released by virtue of statutory gain-time allowances and deductions. The granting of 
gain-time allowances, by virtue of which a prisoner is released on so-called mandatory 
conditional release, is placed by statute (ss. 944.27 and 944.271, F. S. [1976 SuPp.J) with 
the Department of Offender Rehabilitation, not with the Parole and Probation 
Commission or the courts. In addition, not all of such releasees are even subject to the 
supervision provision of s. 944.291. Subsection (2) of s. 944.291 excludes from the 
operation of that statute's supervision requirement those "prisoners, who, at the time of 
sentence, could not have earned at least 180 days' gain-time." Thus, a certain, and 
possibly sizable, percentage of those released by virtue of statutory gain-time allowances 
and d~~uc~ions 9-0 not even require supervisi~n by the Department of. Offend~r 
RehabllitatlOn. It IS my understanding that the Legislature reasoned that there IS a basIC, 
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mini~um period of supe!:rision required if any meaningful rehabilitation is to be 
possIble, .and that supervISIOn for a period of time less than 180 days would not be 
worthwhIle. 

In a previous opi?ion (AGO 075-253) concerning s. 945.30, F. S., I concluded that 
par~lees and prob~tIOners from another st~te under supervisio~ ~n Florida by Florida 
officIals, and FlorIda parolees and probatIOners under superVISIon in another state 
because of lack of cle~r statutory requirement therefot·, are not subject to the $10 
mon~lJ!.Y payment duty Imp?sed by s. 945.30. To hold that persons on so-called mll.ndatory 
COndItIonal relel:!se .are subject to the duty imposed by s. 945.30, absent clear statutory 
langua~e establIshmg such a duty, would be inconsistent with the reasoning and 
conclUSIOn of AGO 075-253 and with the decision in State ex rei. Greenberg v. Florida 
State Board of DentIstry, 297 So.2d 628, 636 (1. D.C.A. Fla., 1974), cert. dismissed, 300 
So.2d 900 (Fla. 1974), whl,rem the court made It clear that H[i]f there is a reasonable 
doubt as to t)1e ~awful eXIstence of a particular power which is being exercised, the 
further exerCIse of the power should be arrested." Accord: Edgerton v. International 
Company, 89 So.2d 488, 490 (Fla. 1956). 

It. would seem most appropriate that this matter be brought to the attention of the 
Legislature, so that a l?~licy deterInination may be made as to whether persons on so­
called mandat~ry condItIOnal release (or at least those actually receiving supervision) 
should be ~~q~red by stat~te to pay $10 per month toward the Cl)st of their supervision 
and. rehabIlItatIOn, al<?ng ':"lth pa~olees and probationers. In thi:; regard, it would also be 
adVIGa~le to see~ l~gIslative clarIfication as to what, if any, conditions the Parole and 
ProbatIOn CommIsSIOn or the Department of Offender Rehabilitation may impose upon 
persons released by virtue of statutory gain-time allowances and deductions and as to 
~hat procedures exist or s~ould be . provided in regard to revocation of statutory gain­
~Im!l ~llowances a,nd deducti0l;1s. l!ntp such legislative clarification is provided, and unless 
JudICIally determmed otherWIse, It IS my opinion that the payment duty imposed by s 
945.30, F. ~. (1976 Supp), applies only .to ~h?se individuals placed on parole by the Pal'ol~ 
and ProbatIOn COmmlSSIOn and those mdiVIduals placed on probation by the courts. 

077-40-May 2, 1977 

LEGISLATION 

LEGISLATURE MAY REPEAL OR AMEND SPECIAL ACT WITHOUT 
SUBMITTING LATER ACT FOR REFERENDUM APPROVAL 

To: Dorothy Eaton Sample, Representative, 61st District, Tallahassee 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Is the Le~islature prec!uded from repealing or amending a special act 
of the LegIslature relatmg to saltwater fishing which pursuant to a 
referendum provision contained in said act was ~pproved by a 
referendum of the electors within the affected a;ea? 

SUMMARY: 

A special act of t~e Le.gislature which re~ates the use of, or prohibits, 
certam nets and semes m the watt':rs of Pmellas County, and which was 
approved by a favorable vote of tJ:te electors. in the affected area, may be 
repealed or amended by the Legllllature Without a provision requiring 
appr?val by vote of the electors of the area affected if the constitutional 
reqmremen.ts for publishing no/dce of intention to seek enactment 
thereof are complied with. Special laws which prohibit or otherwise 
re~la~e the manner of taking saltwater fish through the use of nets or 
semes m county waters have not been superseded or imn1iedly repealed 
by general law. 
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Your question is answered in the negative. 
Chapter 29432, 1953, Laws of Florida, known as "The Pinellas County Salt Water 

Fishing Law," is a special act of the Legislature which regulates the use of nets and 
seines for the catching of, and fishing for, saltwater fish in the waters of Pinellas County. 
The stated purpose of the act is to conserve the supply of fish in said waters so as to 
protf.ct the fisheries and fishing industry. Section 2, Ch. 29432. To accomplish this 
purpose, the act prohibits the use of seines and nets in certain ways and manners in the 
waters of said county; prohibits the possession of certain nets and seines; prohibits stop­
netting, dragging, and hauling nets and seines in said county; and regulates the size of 
twine, size of mesh, and length of nets and seines used in the waters of said county. 
Sections 4-14, Ch. 29432. See also Ch. 29433, 1953, Laws of Florida, a special act 
prohibiting the use of nets or seines, except cast nets, in Pinellas County within 100 yards 
of any bridge, dock, pier, causeway, or ferry. Section 15 of Ch. 29432 provides that a 
person violating any of the provisions of the act shall be guilty of a misdemeanor and 
punished as provided by general law. Section 17 of Ch. 29432, upon which your question 
is founded, provides in pertinent part: 

This act shall not become effective until approved in a referendum election 
called and held in Pinellas County, Florida, wherein a majority of the qualified 
electors voting on the question shall vote in favor of the adoption of this 
aci. ••.. 

The foregoing provision requiring referendum approval of the special law is consistent 
with the terms of s. 10, Art. III, State Const., which states: 

No special laws shall be passed unless notice of intention to seek enactment 
thereof has been published in the manner provided by general law. Such notice 
shall not be necessary when the law, except the provision for referendum, is 
conditioned to become effective only upon approval by vote of the electors of 
the area affected. (Emphasis supplied.) 

It is clear that published notice of the intention to seek enactment of the special 
legislation or referendum approval of such legislation by the electors in the affected area 
are alternative conditions precedent to the validity and effectiveness of the subject 
legislation. See State ex rei. Cotterill v. Bessinger, 133 So.2d 409 (Fla. 1961); Dickinson v. 
Bradley, 298 So.2d 352 (Fla. 1974). In the absence of published notice or referendum 
2rovision, the special legi_slation is invalid and inoperative. Horton v. Kyle, 88 So. 757 
(Fla. 1921); Harrison v. Wilson, 163 So. 233 (Fla. 1935); Gray v. Stoutamire, 179 So. 730 
(Fla. 1938); Budget Commissic'1 of Pinellas County v. Blocker, 60 So.2d 193 (Fla. 1952). 

However, where there has been published notice ('1' the law has received favorable 
referendum approval pursuant to a referendum provision contained in the law, the law 
is effective and operative in the same manner as any other law enacted by the 
Legislature. And, consistent with its power to pass any act which it deems necessary so 
long as such act is not expressly or impliedly in conflict with the state or federal 
constitutions, the Legislature may repeal a previously enacted special law. Farragut v. 
City of Tampa, 22 So.2d 645 (Fla. 1945); Kirklands v. Town of Bradley, 139 So. 144; State 
ex rei. Collier Land Inv. Corp. v. Dickinson, 188 So.2d 871 (Fla. 1966). Accord: Attorney 
General Opinion 077-20. 

Therefore, the fact that Ch. 29432, supra, became effective as a result of a favorable 
referendum vote does not in any manner whatsoever preclude legislative repeal or 
amendment of said act, provided s. 10, Art. III, State Const., is complied with. Nor must 
any special act of the Legislature amending or repealing Ch. 29432 contain a provision 
requiring referendum ap~roval of such act, if the constitutional requirements for 
publishing notice of intention to seek enactment thereof are complied with. Clearly, the 
plain language of s. 10, Art. III, State Const., permi,ta a special law to be enacted and to 
become effective by voter referendum of the affected electors; or, alternativeiy, by 
published notice of intention to enact the law; or both. See AGO 059-98. 

I have also considered whether or not Ch. 29432, supra, and other special or local laws 
relating to the regulation of the taking or possession of saltwater fish have been 
superseded and impliedly repealed by s. 370.10,), F. S., which provides: 

The power to regulate the taking or possession of saltwater fish, as defined in 
s. 370.01, F. S., is expressly reserved to the state. 

83 



077-40 ANNUAL REPORT OF THE ATTORNEY GENERAL 

Section 370.01(2), F. S., defines "saltwater fish" to include "all classes of pisces, shellfish, 
sponges and crustacea indigenous to salt water." 

Section 370.102, F. S., was brought into the statutes by s. 1 of Ch. 73-208, Laws of 
Florida, which was "an act relating to county government; reserving the power to 
regulate saltwater fisheries to the state exclusively." Section 2 of that act, cortified as s. 
125.01(4), F. S., provides: 

(a) The legislative and governing body of a county shall not have the power 
to regulate the taking or possession of salt water fish as defined in s. 370.01, 
F. S., with respect to the method of taking, size, number, season or species; 
provided, however, that this subsection shall not be construed to prohibit the 
imposition of excise taxes by county ordinance. 

(b) All county ordinances purporting to regulate in any manner the taking 
1':1' possession of salt water fish, as defined in s. 370.01, F. S., are hereby 
repealed. 

Thus, it is evident that the purpose of Ch. 73-208, supra, is to prohibit any local 
governmental unit, including municipalities (see s. 1, Ch. 73-208, and s. 166.021(3)(c), 
F. S.) from enacting local legislation or ordinances purporting to regulate the taking or 
possession of saltwater fish. See AGO's 071-::137, 074-161, 075-167, and 075·213. 
Accordingly, inasmuch as Ch. 29432, 1953, Laws of Florida, preserves state regulation 
with respect to the possession or taking of saitwater fish in the waters of Pinellas County, 
and does not purport to vest any regulatory powers in the county commission or 
empower said body to enact any ordinances or resolutions regarding the taking or 
possession of saltwater fish, the two statutes are actually not on the same subject and do 
not possess the same purpose or objective. See 82 C.J.S. Statutes s. 291, at nn. 20, 22, and 
24, at pp. 491-492; Harrison v. McLeod, 194 So. 247 (Fla. 1940); Scott v. Stone, 176 So. 852 
(F1a. 1937). In the absence of positive repugnancy between t·\.e two statutes, therefore, 
the later statute does not impliedly repeal the earlier statute. 

Moreover, even if s. 1, ch. 73-208 (s. 370.102, F. S.), covers some of the subject matter 
of Ch. 29432, supra, it is a well-established principle in this state that a general law will 
not ordinarily repeal by implication an earlier special or local law. Sanders v. Howell, 74 
So. 802 (Fla. 1917); State v. Sanders, 85 So. 333 (Fla. 1920); American Bakeries Co. v. 
Haines City, 180 So. 524 (Fla. 1938). However, where the general law is a general revision 
of the whole subject, or where the two acts are so repugnant as to indicate a legislative 
intent that the general law should prevail, then the special act will be presumed to have 
been superseded and repealed. Stewart v. DeLand-Lake Helen Special Road and Bridge 
District, 71 So. 42 (Fla. 1916); Ap.·lachicola v. State, 112 So. 618 (Fla. 1927); City of Miami 
v. Kichinko, 22 So.2d 627 (Fla. 1945); Town of Palm Beach v. Palm Beach Lac. 1866, 
LA.F.F., 275 So.2d 247 (Fla. 1974). 

Applying the foregoing principles to the instant inquiry, my examination of Ch. 73.208, 
Laws of Fic rida (s. 370.102, F. S.), and the title thereof, read with other relevant portions 
of Ch. 370, P. S., reveals no general revision of the entire subject of saltwater fishing or 
any positive repugnancy between the two laws. C{. Town of Palm Beach v. Palm Beach 
Local 1866, LA.F.F., supra, wherein the court held that Ch. 72-275, Laws of Florida 
(codified as former ss. 447.20-447.34, F. S. 1973, and repealed by s. 8, Ch. '74-100, Laws of 
Florida), the Fire Fighters Bargaining Act, represented such ail overall revision on the 
subject of collective bargaining as evidenced by the extensive duplication inherent in 
both the prior special law and the later general law that the general law superseded the 
special law. 

To the contrary, s. 370.08, F. S. (1976 Supp.), represents an acknowledgment of existing 
special acts prohibiting the use or :.egulation of nets or seines for saltwater fishing 
purposes in county waters. See s. 370.08(1) providing "[n]o person may have in his 
custody or possession in any county of this state any fishing seine or net, the use of which 
for fishing purposes in such county is prohibited by law"; also s. 370.08(6) and (7), F. S.; 
aho Rule 16B·6.01, F.A.C., promulgated by the Division of Marine Resources in the 
Department of Natural Resources. Compare s. 370.083, F. S., prohibiting special laws or 
general laws of local application affecting the sale or purchase of speckled sea trout or 
weakfish. 
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077.41-May 2, 1977 

ADMINISTRATIVE PROCEDURE ACT 

APPLICANT MAY WAIVE gO-DAY TIME LIMIT FOR 
CONSIDERING AND APPROVING LICENSE APPLICATIONS 

077-41 

To: Joseph W. Landers, Jr., Secretary, Department of Environmental Regulation, 
Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Are the 30-day or 90-day time limits in subsection 120.60(2), F. S. (s. 10, 
Ch. 76·131, Laws of Florida), subject to waiver by an applicant for a 
license? 

SUMMARY: 

The 90-day time limitation prescribed by s. 120.60(2}, F. S. (s. 10, Ch. 76-
131 Laws of Florida), for the approval or denial of license applications is 
subject to waiver by the applicant for an environmental license. 
However, the 30-day time limitation and 30-day period cannot be waived 
by the applicant or the licensing agency. 

You state that the staff of the Joint Legislative Committee on Administrative 
Procedure has suggested that these ~ime limits are jurisdictionallimit~tion~ o~ an ageI!cy 
and thus cannot be waived by the hcensee. You suggest that these tIme lllmts estabhsh 
certain rights for the benefit of license applicants to. ensure an expe4itious decision by 
the regulatory agencies and, therefore, may b~ walved ?y th~ apphcaD;t. Further, an 
applicant may find such waiver advantageous m a case mvolv~ng a p~oJect where the 
licensing agency determines that the project cannot comply WIth applicable standards 
and the applicant desires to <;tisc~ss any modificatio~s with the licensing agen~y in order 
to avoid a denial of the appllcatIOn. You state tl;at m complex. case~ there mIght I!ot be 
enough of the 90·day time period left for the applicant and the licensmg agency to discuss 
and evaluate possible modifications of the proposed project. 

Section 120.60(2), F. S. 1975, provided that: 

When an application for a 1ic~nse j~ made as requir.ed by law, th~ agency shall 
conduct the proceedings reqUIred WIth ,reasonable, d1.Spatch and WIth due regar.d 
to the rights and privileges of all parties or aggrIeved persons. . . . (EmphaSIS 
supplied.) 

This provision, which operated on the agencies subject to s. 129,60, F. S., contai~ed no 
specific time limitations for agency action and instead o~ly requll:ed .that proceedmgs be 
conducted with "reasonable dispatch." In 1976, the LegIslature SIgnIficantly amended s. 
120.60(2), F. S., by s. 10, Ch. 76-131, Laws of Florida, ~nd imposed th~ followin~ specific 
limitations upon licensing agencies subject to the requIrements con tamed therem: 

. . . Within 30 days after receipt of an application for a license the agency shall 
examine the application, notify, the. applic~t of any apparent erTors or 
omissions and request any additIOnal mformatloJt t~e agency !C permIt~e.d by 
law to require. Failure to correct an error 01' OmISSIO!1 or to supply additIOnal 
information shall not be grounds for denial of th~ license unless the age~cy 
timely notified the applicant within this 30 day perlqd. The. agency shall notIfy 
the a:pplicant if the activity for which he seeks a li!!en~e lS exef!1p~ from the 
licensmg requirement and return any tendered applicatIOn fee WIthin 30 days 
after receipt of the original applicat~on or withi.n 10 days after rec!,!ip't of 
additional timely requested information, correction ~f er~or~ Or OmISSIons. 
Every application for license shall be approved or dem.e? Wlt~n 90 days after 
receipt of the original application or re~eil?t of the addltt~nl3.~ timely ;requested 
information, correction of errors or omIssIons. Any applicatlOn for license not 
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approved or denied within the 90 day period or within 15 days after conclusion 
of a public hearing held on the application, whichever is latest, shall be deemed 
approved and, subject to the satisfactory completion of an examination if 
required as a prerequisite to licensure, shall be issued. (Emphasis supplied.) 

The effect of s. 10, Ch. 76-131, Laws of Florida, is to require the licensing agency to do 
certain things and to make certain decisions by a time certain. The law deems or 
considers the failure to so act the equivalent of an approval of the application and 
requires the issuance of the license forthwith. Section 10, Ch. 76-131, does not repose or 
vest any discretion in the licensing agency with respect to the issuance of the license in 
the statutorily specified circumstances. . 

An examination of s. 120.60(2), F. S., as amended by s. 10, Ch. 76-131, Laws of Flonda, 
reveals tbat the 90-day time limitations contained therein are directed against the 
licensing agel'1c:y and in favor of and for the benefit of the applicant for the license. 
However, s. 120.63, F. S., as amended, permits licensing agencies to avoid the 
requirements of s. 120.60(2) by applying to the Administration Commission for an 
exemption as provided for at s. 120.63. However, each exemption granted by the 
commission shall be for a single application only and shall not be renewable. Section 
120.60(6), F. S. (1976 Supp.), 

The obvious legislative intent in rewording s. 120.60(2), F. S., to impose additional 
requirements and time limitations associated therewith upon licensing agencies was to 
ensure that said agencies acted in a prescribed manner UpOll applications for licenses 
within specified time limitations 01' their authority to deny the license, subject to the 
designated exception with respect to the satisfactory completion of any required 
examination for licensing, would be foreclosed and, upon the agency's failure to so act, 
to require the license to be issued forthwith. This is apparent from the title of Ch. 76-131, 
Laws of Florida, which states in pertinent part: 

. . . amending s. 120.60(2), F. S., and adding a Rllbsection; setting limits upon 
the time permitted an agency to request additional information and to make 
decisianJ on license applications; providing for a.utamatic issue of licenses under 
specified circumstances and limited permissible exceptions. . . . (Emphasis 
supplied.) 

Thus as to the applicant, the limitations imposed upon the licensing agencies have the 
effect of also creatmg a substantive right for the benefit of the license applicant, and as 
to him the statute is a substantive law. Cf. Johnson v. State, 336 So.2d 93, 95 (Fla. 1976); 
In re Florida Rules of Criminal Procedure, 272 So.2d 65 (Fla. 1972) (Adkins, J., 
concurring); AGO 077-10. 

However, the precise issue raised by your inquiry is whether the 90-day time 
limi~ations contained }n s. 120.60(2), F .. S., which seek to expedite. the r!ghts and 
priVIleges of the applicant can be mtelhgently, freely, and voluntarIly WaIved by a 
beneficially interest",d applicant. This, of course, presupposes that no coercion or 
pressure, direct or indirect, will be placed upon the license applicant by the licensing 
agency to induce the waiver by the applicant. 

The Department of Environmental Regulation issues a variety of environmental 
permits and licenses, dealing with such matterE as pollution of the air and water by 
stationary installations and weather modification, see ss. 403.061(16), 403.087, 403.088, 
and 403.301, and regulation, disposal, and recycling of solid wastes, s. 403.707, F. S. Such 
permits and licen!>es involve the conduct and operation of commercial and utility 
businf'sses, manufacturing, mining, exploration and exploitation of natural resources, and 
recovery of natura! resources. The privilege to develop and use property in order to 
conduct business or operate commercial and utility facilities involves certain property 
rights or interests which, wl-.il(-> subject to reasonable regulation, may not be totally 
divested by the state. 

The situation which your letter discusses is one in which the environmental licensing 
agency has the application under consideration during the course of the prescribed 90-
day period and has provisionally determined that the project, as proposed in the 
application, cannot comply with the applicable and lawfully established standards, and, 
therefore, should be denied by the licensing agency unless modifications are made in the 
proposed project and the application for licensing thereof. In this circumstance, the 
waiver of the I>~escribed 90.day time lil!1itations by the appli~ant.is for the purpose of 
giving the applicant and the agency tlme to evaluate modlficatlOl1S to the proposed 
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projl:ct. and to negotiate and agree upon the requisite modifications 80 as to avoi4 a denial 
of the lIcense or permit which would force the applicant to reapply for the license or 
permit or se;?i: judicial review of the agency's final denial thereof. . 

As a general propositi~n, a person may.waive any matte: which affec~s hIS pr?perty or 
any alienable right whIch he owns, whlch belongs to hIm, or to whICh he IS legally 
entitled, whether secured br contract, .cqnferred b{" stat~te,. qr guaran~eed by the 
Constitution, provided such nghts and pnv.lleges rest m the mdIVldual, are.mtended for 
his sole benefit, do not interfere with the nghts of otherEt, and are not forb~dden by l~w 
01' public policy. Gilman v. Butzloff, 22 So.2d 263 (Fla. 1945); 92 C.J.S. Wawer, at 1066-
1067. . h 90 d . Since an obvious purpose of s. 12.0.60(2), as I!-mended, "'Zlth .resp~ct to t e - ay tIl!1e 
limitation for the approval or demal of the license applicatlOn, IS to create benefiCIal 
rights for the applicant, it would appear ~hat, in conformity with the gen~ral rule, ~uch 
rights can be waived when the applicant mtelligently. freely, and voluntanl:y determmes 
that such waiver is in his best interest. In circumstances f''.lch as those put¥ned by yo~r 
letter such waiver would serve the ultimate purpose of the statute, which IS to expedite 
admi~istrative environmental licensing and permitting procedures. A contrary 
conclusion would frustrate the legislative intent of attempting to more expedi~iously ~nd 
fairly deal with licensing procedures in environmental matters by encouragmg den:als 
and reapplications or litigation when cert~in circum~tances are p~ese~t. The 30-day tI!lle 
limitation, however, does not appear to raIse the demal and reapP,licatlOn prob~ems whIch 
could exist under the 90-day time requlremen~s and ~pparent1Y.lOstead :vas II!-tended to 
operate on the agency to either perform c~rtam functlOns and gIve c.ertam notices to the 
applicant within 30 daYE or be estopped m the future from assertmg such matters as 
grounds for the denial of the license applied for. It is not evident that the waiver of the 
30-day requirement would in any way benefit an applicant or further the purposes of the 
statute. Therefore the 30-day time limitation or requirement prescribed by s. 120.60(2), 
F. S. (1976 Supp.),' cannot be waived by the applicant for a license or the lic~nsing agency. 
Accordingly, unless judicially. interpreted to the contr~ry, an. applicant for an 
environmental license mar intellIgently, !reel~, al!d voluntanly and wlthou~ any'pr~ss';lre 
or coercion bv the 1icensmg agency waIVe hiS nghts under the 90-day tIme hmltation 
prescribed by s. 120.60(2), F. S., in order to suspend the operation of the 90-day time 
limitation prescribed therein. 

077.42-May 4, 1977 

ELECTIONS 

CONVICTED FELON NOT DISQUALIFIED FROM VOTING 
DURING PENDENCY OF APPEAL 

To: Bruce A. Smathers, Secretary of State, Tallahassee 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Does a conviction of a felony disqualify the de.fe';ldant as an elector 
during the pendency of an appeal from such conVIctIon? 

SUMMARY: 

In Florida, if an appeal has been taken from a judgm~nt of ~uilty in the 
trial court, that conviction does not become final untn the Judgment of 
the lower court has been finally affir~ed br., the .app~~at~ <?ourts. 
Therefore, a felon adj~di~ated a~ suc~ IS l?-ot convlCte~ Wltb.!n the 
meaning of the constItutIOnal dISqualIfication from. votmg whde an 
appeal from such conviction is pending or while the tIme for an appeal 
from the judgment or sentence has not yet expired. Accordingly, the duty 
of the clerk of the circuit court to report "convicted" felons to the. 
supervisor of elections does not include the duty to report felons 

87 

'I 



077·42 ANNUAL REPORT OF THE ATTORNEY GENERAL 

adjudicated and sentenced as such during the pendency of an appeal 
from ~aid conviction or prior to the expiration of the time for appeal 
from Judgment or sentence. It follows, therefore, that the supervisor of 
elections is not authorized to remove the names of such persons from the 
registration books until the judgment and sentence have been finally 
affirmed by the appellate courts or the time for such appeal has expired. 

.S~c.tion 106.23~2), F. S., as amended by Ch. 76.?S3, Laws of Florida, requires the 
DlvlslOn of Elections of the Department of State to Issue advisory opinions 

when requested by any supervisor of elections, candidate, local officer having 
elec~ion·relateq duties, political party, political committee, committee of 
con.tI!J-uous e~{jstence, or ot~~r person <?r or~ani~at!on engll;ged in political 
actIvIty, relatmg to any prOV!Slons or possIble vlOlatlOns of FlorIda election law!> 
with respect to actions such supervisor, candidate, local officer having election. 
related duties, political party, committee, person, or organization has taken or 
proposes to take. 

In DE 076·13, the Director of the Division of Elections concluded that a convicted felon 
adjudicated as such and sentenced, but with an appeal pending was disqualified fro~ 
voting. In her opinion, the director reasoned as follows: ' 

Section 98.313, F. S., req~res the supervisor to. remove from. the registration 
books the names of convIcted felons upon the list of same bemg furnished to 
the supervisor pursuant to Section 98.312, F. S. 

Only qualified electors may vote. 

However, as noted in your letter, in AGO 060·45, this office reached the opposite 
conclusion with respect to this issue, holding that: 

A conviction of a felony in a trial court will not disqualify the defendant as an 
elector, candidate for office or oft1ce holder, when an appeal is prosecuted from 
such conviction, until the appeal is dispo::sed of by the appellate court. 

The conclusion adopted in AGO 060·45 was subsequently reaffirmed in AGO 069-119 
wherein it was held that "until a person charged with a felony has been actually 
convicted, and the time for an appeal from judgment of conviction has expired, he may 
qualify for and run for public office." (Emphasis supplied.) 

It IS beyonq disP'!-te that final!y convi~ted felons whose civil rights have not been 
restored are dIsqualIfied from votmg. SectlOn 4, Art. VI, State Const., provides: 

No perso~ convicted of a felony, or ~djudicated in this or any other state to be 
mentally mcompetent, shall be qualIfied to vote or hold office until restoration 
of civil rights or removal of disability. 

Section 1, Art. VI, supra, further states, in pertinent part, that U[r]egistration and 
elections shall ... be regulated by law." 

Consistent with the foregoing constitutional provisions, the Legislature has enacted ss. 
98.312, 98.313, and 98.201(1), F. S. Section 98.312 requires the clerk of the circuit court 
at least once a month to deliver to the supervisor of elections a list of persons who have 
been. "convicted of felonies during the preceding calendar month." Section 98.313 
reqUIres the supervisor of elections, upon receipt of the list as provided in s. 98.312 to 
"remove the names of electors listed thereon from the registration books." Section 
98.201(1) provides, in pertinent part: 

Whenever. it sh!3-11 come to the supervisor's knowledge that any elector has 
be,come dIsqualified t? vote by r~ason of convktion of any disqualifying 
crIme ... , the superVIsor shall notIfy the person at his last known address by 
certified or registered mail. Should there be evidence that the notice was not 
r!'!ceive<)" t~en notice shall be given by publication in a newspaper of general 
cIrculatlOn m the county where the persot! was last registered or last known. 
The notice by publication shall run one time. The notification shall plainly state 
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that the registration is allegedly invalidated and shall be in the form of a notice 
to show cause why the person's name should not he removed from the 
registration books. The notice shall state a time and place for the person so 
notified to appear before the supervisor to show cause why his name should not 
be removed. Upon hearing all evidence in an administrative hearing, the 
supervisor of elections shall determine whether or not there is sufficient 
evidence to strike the person's name from the registration books. If the 
supervisor determines that there is sufficient evidence he shall strike the name 
forthwith .... 

Applying the aforementioned constitutional and rtf.tutory provisions to your inquiry, 
it appears that the question as to whether a convicted felon is disqualified from voting 
pending appeal from his conviction is dependent upon the meaning of the word 
"convicted" as employed therein. An examination of textual authorities and judicial 
decisions on this subject reveals that such authorities are somewhat divided as to 
whether a felon is finally "convicted" and hence disenfranchised ~mmediately upon 
adjudication and sentencing or whether such felon is not finally "convicted" until 
disposition of the appeal by the appellate courts. See, generally, Annat., 36 A.L.R.2d 138; 
Annat., 39 A.L.R.3d 290; Annot., 71 A.L.R.2d 593, s. 6; 21 Am. Jur.2d Cnminal Law s. 
619; 29 C.J.S. Elections s. 33, n. 6; 9A Words and Phrases Convicted, Conviction, pp. 283· 
284; and cases cited there·'nder. 

In Florida, however, there is substantial authority to support the view that a felon does 
not stand finally "convicted" until the time for an appeal from judgment or sentence has 
expired or final disposition is made of his appeal by the appellate courts. Thus, iI'L State 
ex rel. Volusia Jai·Alai v. Department of Business Regulation, 304 So.2d 473 (I D.C.A. 
Fla., 1974), the court quashed a suspension order which had suspended the petitio'1ers' 
racing permits on the grounds that said petitioners had filed false applications for racing 
dates by answering negatively to a question as to whether any director, officer, or 
stockholder had been convicted of a criminal offense. The court reasoned as follows on p. 
475 of the opinion: 

Although the evidence did establish that the stockholder, Emprise Corporation, 
had been convicted of a felony under federal laws, it was further established 
that said conviction had not become final because it was then on appeal and 
that on advice of counsel. the applicants did not consider that they had been 
"convicted" within the meaning of the question propounded on the application 
form. Since the conviction had not yet become final, the applicants were 
justified in their belIef that their stockholder had not yet been "convicted". See 
Page v. State Board of Medical Examiners, 141 Fla. 294, 193 So. 82 (1940); In 
Re Advisory Opinion to the Governor, 75 Fla. 674, 78 So. 673 (1918); and Joyner 
v. State, 158 Fla. 806, 30 So. 2d 304, 305 (1947), wherein the court stated in 
material part: " ... If an appeal has been taken from a judgment of guilty in 
the trial court that conviction does not become final until the judgment of the 
lower court hail been affirmed by the appellate court." 

Moreover, I am also of the view that a convicted felon's qualification as an elector 
during the pendency of his appeal from judgment or sentence may not be conditioned 
upon whether or not said felon has entered into an appeal 01' supersedeas bond (which 
appears to be simply a bail bond by another name, see Cash v. State, 73 So.2d 903, 904 
[Fla. 1954]) pursuant to s. 924.065, F. S. See ss. 924.14, 924.15, 924.16, and g24.17, F. S. 
Such a requirement would raise severe constitutional problems, as it is weH established 
that the Equal Protection Clause of the Fourteenth Amendment to the United States 
COrtstitution proscribes invidious discrimination against indigents. See Burns v. State of 
Ohio, 360 U.S. 252 (1959); Lindsey v. Normet, 405 U.S. 56 (1972); Griffin v. Illinois, 351 
U.S. 12 (1956); C!:, State ex rel. Cheney v. Rowe, 11 So.2d 585 (Fla. 1943), and Gaston v. 
State, 106 So.2d 622 (1 D.C.A. Fla., 1958), as to the rule under s. 924.17, and s. 11 of the 
Declaration of Rights, State Const. 1885 (now s. 16, Art. I, State Const.). The Legislature 
is presumed to have knowledge of the judicial construction of the term "convicted"; and 
its reenactment of s. 98.312, F. S., carries, with the language adopted, also the judicial 
construc:tion put upon it. In re Advisory Opinion to the Governor, 96 So.2d 541 (Flf!. 
1957); Collins Inv. Co. v. Metropolitan Dade County, 164 So.2d 806 (Fla. 1964); Depfer v. 
Walker, 169 So. 660 (Fla. 1936). 
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Accordingly, s. 98.312 does not require the clerk of the circuit court to report persons 
who have been convicted of felonies to the supervisor of elections until the time for 
appeal from judgment 01' sentence has expired, or until the conviction has been finally 
affirmed by the appellate courts. In like respect, s. 98.313, F. S., does not authorize the 
supervisor of elections to disenfranchise such persons or to remove their names from the 
registration books. C(. AGO's 074-15 and 077-1. 

Similarly, the duty of the supervisor of elections under s. 98.201(1), F. S., to institute 
administrative proceedings to strike an elector's name from the registration books upon 
the supervisor's knowledge of an elector's "conviction of any disqualifying crime" does 
not arise until said elector's felony conviction has been finally affirmed by the appellate 
courts, or the time for the appeal from judgment or sentence has expired. 

Your question is accordingly answered in the negative. 

077-43-May 4, 1977 

SUNSHINE LAW 

APPLICABILITY TO SCREENING COMMITTEE, SERVING AT 
REQUEST OF SCHOOL BOARD, TO RECOMMEND APPOINTEES 

FOR SCHOOL DISTRICT COUNSEL 

To: Norma Howard, Executive Secretary, Broward County Bar Association, and Browai'd 
County School Board, Fort Lauderdale 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Is a committee selected by the Broward County Bar Association at the 
request of and pursuant to delegated authority hy the dtstrict school 
board, to screen applicants for the position of school. dishi!!t a~torney and 
to make recommendations or nominations to the scheol board for its 
consideration in the appointment of a school district attorney, subject to 
the Government-in-the-Sunshine Law, s. 286.011, F. S/? - _ 

SUMMARY: 

A committee selected by a county bar association at the request of, and 
pursuant to delegated authority by, a district school board to 'screen 
applicants for the position of school district attorney and to make 
recommendations or nominations to the district school board for its 
consideration in the appointment of a school district attorney is subject 
to the Government-in-the-Sunshine Law, s. 286.011, F. S. 

The Government-in-the-Sunshine Law, s. 286.011, F. S., requires that all meetings of 
two or more members of a board or commission subject to the act at which said members 
discuss matters upon which foreseeable action might be taken by the board or 
commission of which they are members be open to the public and that minutes of all such 
meetings be recorded and open to public inspection and exarrJnation. City of Miami 
Beach v. Berns, 245 So.2d 38 (Fla. 1971). Additionally, reasonable notice of all such 
meetings must be furnished to the public. Hough v. Stembridge, 278 So.2d 288 (3 D.C.A. 
Fla., 1973); AGO 073-170. 

In Town of Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974), the court held an ad hoc 
citizens planning committee which was appointed by the town in order to make 
recommendations to the town concerning land use controls subject to the Sunshine Law. 
In so ruling, the court noted that the citizens planning committee functioned as an "arm 
of the town council." 

The only apparent distinguishing feature between the instant case and .Town of Palm 
Bea('h is that, in the instant case, the members of the school board will not choose or 
aP.l-nint the individual members of the screening committee but, instead, will delegate 
tUIS authority to the county bar association. This, however, does not appear to be a 
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distinction which would serve to exempt this particular screening committee from the 
Sunshine Law. For example, the school board specifically requested that the bar 
association form such a committee in order to screen applicants for the vacant school 
board attorney's position and make recommendations or nominations to the school board 
on the appointment by the board of its school disbict attorney. The fact that the 
individual members of the screening committee have not directly been appointed by the 
school board is of no importance for they would not have been appointed were it not for 
the request and delegated authority of and by the board. The committee, once appointed, 
acts for and on behalf of the school board in screening the applicants for the vacant 
school district attorney position and in making recommendations or nominations for 
appointment to such position. The applications for the school district attorney position 
are, in legal effect, made to the school board. The applicants are screened for the school 
board by the committee, and its recommendations are in effect nominations for the 
appointment by the board to the vacant position. The school board utilizes such 
recommendations or nominations in order to appoint the school district attorney. 
Accordingly, under the Town of Palm Beach decision, I am of the opinion that the 
members of the screening committee acting on behalf of the district school board are 
subject to the Government-in-the-Sunshine Law, s. 286.011, F. S., and may not hold closed 
or private sessions in order to screen applicants and make recommendations or 
nominations to the school board with regard to its appointment of an attorney for the 
school di~trict. 

While not dealing ,vith the Sunshine Law, this conclusion is also supportea by a recent 
amendment to Ch. 119, F. S., the Public Records Law, which redefined Lhe term 
"agency," s. 119.011(2), to include public or private agencies, persons, corporations, or 
business entities acting on behalf of a public agency, and served to make such priv.ate 
agencies or persons the agents of the public agency for whom they act and to subject 
them and their records to ss. 119.01 and 119.07. See Ch. 75-225, Laws of Florida. This 
amendment was in response to the court's decision in State ex rel. Tindell v. Sharp, 300 
So.2d 750 (1 D.C.A. Fla., 1976), which held, among other things, that the personal files, 
papers, and the work product of an independent contractor-consultant employed by a 
school board to seek out suitable prospects for recommE'ndation to the school board for 
its consideration for the vacant position of school superintendent were not subject to s. 
119.01, F. S. 1971. The effect of the 1975 amendment is to require that an individual or 
committee appointed to screen applicants for public positions at the request of and acting 
on behalf of a public agency "stands in the shoes" of the public agency for which he or 
it acts insofar as the application of Ch. 119 is concerned and is subject to the terms of ss. 
119.01, and 119.07(1). 

077-44-May 16,1977 

DEVELOPMENTS OF REGIONAL IMPACT 

APPLICABILITY OF CH. 380 TO DISNEY WORLD 

To: Guy Spicola, Chairman, Senate Committee on Natural Resources and Conservation, 
Tallahassee 

Prepared by: Staff 

QUESTION: 

What is the effect of Ch. 380, F. S., relating to developments of regional 
impact, on Reedy Creek Improvement District? 

SUMMAItY: 

Abs6nt a judicial or legislative declaration to the contrary, s. 23 ?f Cih. 
67-764, Laws of Florida, exempts the Reedy Creek Improvement DIstrIct 
(Disney World) from the Ch. 380, F. S., requirements for a development of 
regional impact. 
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You have advised me that the Reedy Creek Improvement District (Disney World) is 
planning a major project and addition (EPCOT) to the Disney World Complex, and the 
district is concerned as to whether or not it must comply with Ch. 380 requirements for 
developments of regional impact. 

The district was created by Ch. 67.764, Laws of Florida, which provides the governing 
board of supervisors with broad, diverse powers to implement the purposes of the district 
as exemplified in the legislative preamble to the special act. The Florida Supreme Court 
upheld the constitutionality of the act in State v. Reedy Creek Improvement District, 216 
So.2d 202 (Fla. 1968), by affirming the circuit court order which found that the act "did 
not violate any provision of the Constitution of Florida." The court approved a legislative 
finding that creation of the district would foster, among other objectives, "the 
conservation of natural resources." 

In s. 23(1) of the act, the Legislature found and declared that the powers accorded the 
board of supervisors under that section were essential "to ~de and accomplish the 
coordinated, balanced and harmonious development of the D1striCt in accordance with 
existing and future needs." The Legislature, in s. 23(2), granted the board of supervisors 
exclusive jurisdiction and powers with respect to matters provided for in that section 
notwithstanding "any other laws of the State now or hereafter enaC'~ed." This exclusive 
grant of powers is reflected by this sentence: 

The jurisdiction and powers of the Board of Supervisors provided for herein 
shall be exclusive of any law now or hereafter enacted providing for land use 
regulation, zoning or building codes, by the State of Florida or any agency or 
authority of the State and the provisions of any such law shall not be applicable 
within the territorial limits of the District. 

Chapter 380, F. S., in pertinent part, provides a regulatory process for developments 
of regional impact [so 380.06J for the legislative purposes expressed in s. 380.021. This 
chapter is administered and implemented by the Division of State Planning, Department 
of Administration. By memorandum of July 20, 1976, the division has administratively 
concluded that s. 380.06 does not apply to developments within the district: 

This section specifically exempts the Reedy Creek Improvement District from 
state land use regulation laws, "now or hereafter enacted." This would include 
Chapter 380.06, F. S., developments of regional impact. Therefore, by law the 
Reedy Creek Improvement District is exempt from the jurisdiction of Chapter 
380.06, F. S. 

Cf, s. 163.317(4), F. S. An administrative determination by an agency empowered with 
the authority to enforce the statute is entitled to great weight. Green v. Home News 
Publishing Co., 90 So.2d 295 (Fla. 1956); State ex rel. Szabo Food Services, Inc. v. 
Dickinson, 286 So.2d 529 (Fla. 1974). Absent a judicial or legislative declaration to the 
contrary, this administrative determination is persuasive and binding. See also 30 Fla. 
Jur. Statutes ss. 151·158. 

077·45-May 17, 1977 

LEGISLATION 

LEGISLATURE MAY SUBDIVIDE DRAINAGE DISTRICT INTO 
UNITS AND APPORTION ASSESSMENTS UPON LANDS THEREIN 

To: Lawrence R. Kirkwood, Representative, 38th District, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

May the Legislature, by speci.al act, divide the lands within the Ranger 
Drainage District (organized under the general drainage district law) into 
two units or zones and apportion assessments imposed on such lands 
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according to special benefits received from improvements or special 
benefits bestowed? 

SUMMARY: 

In the absence of any constitutional provision, expr~ssly or by 
necessary implication prohibiting the exercise of the lawmaking power 
of the state, the Legislature may enact a special act dividing the lands 
within a drainage district organized under the general drainage district 
law (Ch. 298, F. S.) into two units or zones and apportioning assessments 
imposed on such lands according to the improvements made or special 
benefits bestowed. 

Your question is answered in the affirmative, subject to compliance with constitutional 
requirements relating to the enactment of special laws. 

I would first note that the procedure provided in Ch. 298, F. S., for forming drainage 
districts (under which the circuit court must issue a decree upon finding that the 
statutory requirements have been satil>ued) may no longer be used to create such 
districts even though such provisions of Ch. 298 remain on the statute books. In AGO 
075-108) expressed my opinion thll;t 9h. 165, .F: S. (as enacted by Ch: 74·192, Law'! of 
Florida), operates to supersede confiictmg proVlslons of general or spec1allaw regGrding 
the methods of cretttion of special districts for drainage and water management purposes. 
The crucial language appears in s. 165.022, providing: 

It is further the purpose of this act to provide viable and useable general law 
standards and procedures for forming and dissolving municipalities and special 
districts in lieu of any procedure or standards now provided by general or 
special law. The provisions of this act shall be the exclusive procedure pursuant 
to general law for forming or dissolving municipalities and special districts. in 
this state except in those counties operating under a home rule charter which 
provides for an exclusive method as specifically authorized by s. 6(e), Art. VIII 
of the State Constitution. Any provisions of a general or special law existing on 
Ju~y 1, 1974 in conflict :with the prqvisions,of this act shall not be effective to 
the'extent of such COnfilct. (Emphasls supplIed.) 

Also see s. 163.603, F. S. (1976 Supp.), relating to new community districts under part V 
of Ch. 163, F. S., exr.O:l',lting independent special dis~~cts est~blished pursuan~ to qh. ?98 
from the operation of part V of Ch. 163, but reqwrmg all mdependent specIal d1strIcts 
(other i~1Rn those excepted therein) created by ordinance or by a court or s~ate agency 
order to be established pursuant to part V of Ch. 163 and in accordance Wlth Ch. 165, 
F. S. 

It is further clear, under general principles of legislative po,?,er and under ss. 165.041.(2) 
and 165.051(1)(a), F. S., tnat the Legislature ~aJ:' by sp~clal act, create and abohsh 
special districts. If the power to create and abohsh 1S estabhshed, the ,Power to amend or 
alter such a district can reasonably be inferred. The power of the Legislature to alter the 
structure of a drainage district organized under the general drainage district law was 
recognized by the Florida Supreme Court in Ronald v. Ryan, 26 So.2d 339 (Fla. 1946). 
That decision upheld Ch. 22968, 1945, Laws of Florida, which dissolved and abolished the 
Board of Supervisors of the Halifax Drainage District ~nd established th.e BNlrd of 
County Commissioners of Vol usia County as the ex officlO board of superv1.sOl'S of the 
district with all duties and obligations devolving upon such board of superVlsors under 
the statutes theretofore enacted. Sections 1 and 2, Ch. 22968. The court applied the rule 
that for a statute to be held unconstitutional, it must be shown to be contrary to express 
or n~cessarily implied prohibitions foup-d in the ~tate or Federal. Consti~ution. The I:ou~t 
held that the petition for declaratory Judgment lU that case entirely faIled to meet this 
rule and affirmed the declaratory decree entered by the trial court holding Ch. 22968 
valid. It is fundamental that the Legislature may exercise any lawmaking power not 
forbidden by organic law. Hopkins v. Special Road & Bridge Dist. No.4, 74 So. 310 (Fla. 
1917); Savage v. Board of Public Instruction, 133 So. 341 (Fla. 1931). The Halifax 
Drainage District and its board of supervisors and other officers w~re thereafter 
abolished by another act of the Legislature, .Ch. 30~35, ~~5~,L~ws of Flor1da. . 

I have found no case involving the LegIslature.s divls.1on mt? zones or u.ruts of. a 
drainage district created under Ch. 298, F. S. (or 1ts earlier eqUlvalents). However, m 
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Bannerman v. Catts, 85 So. 336 (Fla. 1920), the court upheld a special act of the 
Legislature dividing the Everglades Drainage District (originally created by special act) 
into zones and proportioning the assessments accordingly, in much the same manner as 
is being contemplated in regard to the Ranger Drainage District. Also see Lainhart v. 
Catts, 75 So. 47 (FIn. 1917), involving the same issues. 

In AGO 077-20, I concluded that it would be within the power of the Legislature to 
abolish by special act a regional rapid transit authority which had been formed not by 
special act, but by mutual action of three counties pursuant to authority provided by 
general law (part IV of Ch. 163, F. S.). That conclusion was based, as was Ronald v. Ryan 
supra, on the principle that the Legislature can pass any act which legislative wisdo~ 
dictates, so long as it does not collide with any provision of the State or Federal 
Constitution. As ~ sta~ed ill: AGq 07?-20, in the absence of any such conflict, "the exercise 
of reasonab!e l~gIslatIve .dI~cre.tIOn IS the sole brake on the enactment of legislation, for 
State ConstitutIOns are lImItatIOns on, rather than grants of, power and the Legislature 
is therefore authorized to do those things not forbidden by the State or Federal 
Constitutions." This principle was simply and directly stated in State v. Davis, 166 So. 
289, 297 (Fla. 1936): "The test of legislative power is constitutional restriction; what the 
people have not said in their organic law their representatives shall not do, they may 
do." Accord: S~ate v. Board of Public Instruction for Dade County, 170 So. 602 (Fla. 1936); 
Farragut v. CIty of Tampa, 22 So.2d 645 (Fla. 1945); Sun Insurance Office, Limited v. 
Clay, 133 So.2d 735 (Fla. 1961). 
. I ~m. unaware of any c~ll~stitutionll:l provision which. expressly or by necessary 
Implication operates to prohIbIt the LegIslature from enactmg mto law a bill such as the 
one here in question. Based on this absence of constitutional prohibitions, and on the 
decisions cited above, recognizing the power of the Legislature to alter the structure of 
drainage districts (both those created by special act and those created pursuant to 
general law) and to divide lands in a district upon which a charge is to be imposed into 
different classes C!f .z?nes, for the pur~os.e of apportioning. such c~ar~es\ I am of the 
opmIOn that the divullon of the lands WIthin the Ranger Dramage DIStrIct mto two units 
and the apportioning of the assessments in each unit according to the special benefits 
bestowed may validl'y. be effected by sPTecial act of the Legislature. (It is assumed, of 
cour~e! that th~ pr?VISIOnS o~ B. 10, ~rt. Ill, State Const., as to enactm~nt of special acts­
reqUl1'1ng publicatIOn of notIce of mtent to seek enactment of speCIal legislation or a 
referendum of the electors within the affected area-will be complied with.) , 

077-46-May 19, 1977 

ELECTIONS COMMISSION 

MUST PUBLISH NOTICE AND AGENDAS OF MEETINGS 
NOTWITHSTANDING EXEMPTION FROM PUBLIC RECORDS 

AND SUNSHINE LAWS 

To: Bruce A. Smathers, Secretary of State, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Frank A. Vickory, Legal 
Research Assistant 

QUESTION: 

Is the Florida Elections Commission required to give public notice of its 
hearings on alleged Ch. 106 violation and to publish an agenda for such 
hearings? 

SUMMARY: 

Pursuant to s. 106.250), F. S., all complaints received by the Elections 
Commission and all relevant reports and recommendations are made 
confidential and, thus, exempted from the o~eration of ss. 119.01 and 
119.07(1), F. S., of the Public Records Law, untIl the Department of State 
concludes that disposition of such complaint has occurred pursuant to 
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Ch. 106, F. S., at which time the complaints and all other relevant 
material become matters of public record and subject to Ch, 119, F. S. 

Hearings of the commission, pursuant to s. 106.25(1), F. S., are required 
by law to be held in closed session and are hence impliedly excepted fTom 
the operation of the Government-in-the-Sunshine Law. 

Even though Ch, 106, F. S., hearings are excepted, either expressly or 
impliedly; from the requirements of the Public Records Law and the 
Government-in-the-Sunshine Law, they are not thereby also exempted 
from the requirements of the Administrative Procedure Act (Ch. 120, 
F. S.), since neither Ch, 106 nor Ch. 120 in terms makes or provides for 
any exception from any provision of Ch, 120. The commission must 
therefore comply with the notice and agenda requirements of Ch, 120 
unless and until, upon proper application to the Administration 
Commission, it is excepted from those requirements pursuant to the 
provisions of s. 120.63. However, the Elections Commission need not 
disclose the identity of the parties or the nature and details of the 
proceeding in satisfying the requirements of Ch, 120. 

Section 106.25, F. S. 1975, provides the procedures through which the Elections 
Commission hears complaints of alleged violation of the State's Campaign Financing Law 
(Ch. 106, F. S.). Section 106.25(1) provides in pertinent part that any complaint filed with 
the commission "shall be kept confidential until such time as the Department of State 
concludes that disposition of such complaint has occurred pursuant to this chapter," at 
which time the complaint and all relevant reports, recommendations, etc., become 
matters of public record. Until such time as the complaint and other related materials 
are declared to be matters of public record, it is a first degree misdemeanor to disclose 
the contents of the complaint or the testimony or findings or other transactions of the 
commission. Section 106.25(4) and (5). It is clear, therefore, that the Elections 
Commission's hearings and dispositions of alleged violations of Ch. 106 are meant to be 
strictly confidential until the Department of State declares otherwise. 

The requirements of confidentiality in s. 106.25, F. S., must be read with reference to 
Ch. 119, F. S., the Public Records Law. Section 119.01 specifically declares that it is the 
public policy of Florida that all state records shall be open at all times to anyone for 
personal inspection. Section 119.07(1) requires any custodian of public records to permit 
any person desiring to do so to inspect and examine such records at any reasonable time, 
under reasonable conditions, and under supervision of the custodian. However, s. 
119.07(2)(a) provides that "[a]ll ~ublic records which presently are provided by law to be 
confidential or which are prohibited from being inspected by the public, whether by 
general or special law, shall be exempt from the provision of subsection (1)." Hence, by 
virtue of s. 119.07(2)(a), the complaint and other material relevant to the commission's 
hearings on alleged Ch. 106 violations are made confidential and are exempt from the 
mandatory inspection provisions of ss. 119.01 and 119.07(1) until such time as they are 
declared "public records" by the Department of State. Cr., s. 112.324(1), F. S., making the 
records relating to preliminary investigations of the Ethics Commission confidential, with 
certain exceptions, notwithstanding the provisions of Ch. 119. 

Section 286.011(1), F. S., Florida's Government-in-the-Sunshine Law, provides that all 
meetings of a commission of any state agency at which official action is to be taken must 
be open to the public at all times and that no official action !!lay be taken except at such 
a meeting. It appears that this statute confiicts with the equally forceful mandate of s. 
106.25, F. S. Any hearing of the Elections Commission for alleged Ch. 106, F. S., 
violations is to be a closed, confidential meeting, attended only by those persons necessary 
to the carrying out of the commission's duties, with criminal penalties prescribed for 
violation of these provisions. Long-established rules of statutory construction command 
that we attempt to reconcile these two seemingly conflicting statutes. However, it is clear 
that reconciliation is impossible in the instant situation, since if the commission 
conformed to one of the statutory requirements, it would be in direct violation of the 
other. Section 106.25 is the later of the two statutes to be adopted (1973, amended 1974; 
s. 286.011 was adopted in 1967, amended 1971). In such a case, where two statutes cannot 
be interpreted in a consistent or reconcilable way, it is a rule of statutory construction 
that, while implied modifications of statutes are not favored, a later statute will modify 
an earlier statute to the extent that consistent interpretation is not reasonably possible. 
Miami Water Works Local No. 654 v. City of Miami, 26 So.2d 194 (Fla. 1946). Florida 
courts have consistently held that the latest expression of legislative intent is the law, 
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when two irreconcilable statutes are involved. Johnson v. State, 27 So.2d 276 (Fla. 1964); 
City of Jacksonville Beach v. Albury, 295 So.2d 297 (Fla. 1974). Hence, pending legislative 
or judicial clarification, it is the view of this office that s. 106.25 is an implied modification 
of or exception from Florida's Government·in·the·Sunshine Law. Compare s. 112.3Z4(1), 
F. S., making confidential and exempt from s. 286.011, F. S., certain proceedings of the 
Commission on Ethics. 

Section 120.55(1)(c)3., F. S., provides that the Department of State shall publish a 
weekly publication, the "Florida Administrative Weekly," which shall contain all notices 
of meetings, hearings. and workshops conducted in accordance with the provisions of s. 
120.53(1)(d), F. S. That section provides that each agency, in addition to other 
requirements imposed by law, shall adopt rules for the scheduling of meetings, hearings. 
and workshops, including the establishment of agenda therefor. This section provides no 
el(ception from its requirements for the Elections Commission in performing its Ch. 106, 
F. S., responsibilities. Compare s. 112.324(1), F. S., providing that all proceedings, the 
complaint, and other records relating to the preliminary investigations of the Ethics 
Commission shall be confidential notwithstanding any provision of Ch. 120, F. S. It may 
appear that the requirement to publish notice of and to prepare an agenda for a meeting 
or hearing which is by law closed to the public is of little effectiveness. However, a 
cardinal rule of statutory construction is that statutes must be interpreted so as to give 
full effect to them ail, so long as they are consistent and reconcilable with one another. 
There is no inconsistency between s. 106.25, F. S., and eh. 120. Section 106.25 does not 
deal with questions of notice, scheduling, agenda or other such procedural questions 
which are covered by Ch. 120. It simply directs that commission hearings be closed and 
that attendance be restricted. Neither Ch. 106 nor Ch. 120 contains any language that 
the commission need not conform to Ch. 120 requiremimts. These requirements can be 
easily met by the commission by giving notice of an election violation hearing and 
preparing an agenda for such hearing but without disclosing in any manner the identity 
of the I?arties involve~ or the exact I}a~ure of the proceedings or t~e details of the 
proceedmg or transactlOn of the comrrusslOn. In that manner, the reqwrements of each 
of the applicable statutes would be met. 

Finally, it is not necessarily true that notice and publication of an agenda would serve 
no useful purpose regarding Ch. 106, F. S., hearings. It may be persuasively argued that 
the Ch. 120, F. S., requirements serve an important function if they do no more than to 
let the public know that the Elections Commission is performing its duties, even though 
members of the public are not permitted to attend or to know the identity of the parties 
involved in, or the details of, a particular investigation until the time such matters 
become "public records" by operation of law. However, it is not the prerogative of this 
office to determine the usefulriess of the commission's conforming to Ch. 120. The statute 
in effect assigns that function to the Administration Commission. Upon application from 
the Elections Commission, the Administration Commission may exempt any process or 
proceeding from Ch. 120 requirements if it finds that conformity therewith would be "so 
inconvenient or impractical as to defeat the purpOSI3 of the agency proceeding involved 
or the purpose of this act and would not be in the public interest in light of the nature 
of the intended action and the enabling act or othel' laws affecting the agency." Section 
120.63(1)(c). 

Until the Administration Commission acts on an exception request from the Elections 
Commission, it is the opinion of this office that the Ch. 120, F. S., notice and agenda 
requirements must be met regarding Ch. 106, F, S., election violation hearings, but 
without disclosing the identity of the parties or thE! nature of the proceeding. 
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077.47-May 19, 1977 

PUBLIC BUILDINGS 

CONTRACTORS FOR PUBLIC BUILDINGS FOR LOCAL 
GOVERNMENTS NOT AUTHORIZED TO SUBSTITUTE 

SECURITIES FOR RETAINAGES 

To: Kenneth H. Mackay, Jr .. Senator, 6th District, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Frank A. Vickory, Legal 
Research Assistant 

QUESTION: 

Is s. 255.052, F. S., authorizing contractors to elect to substitute 
securities, including municipal bonds, for retaillages on state contracts 
for construction of state buildings applicable to and binding upon 
county, mUnicipal, or other local governments or locall government 
contracts for construction of public buildings for such local 
governments? 

SUMMARY: 

Section 255.052, F. S., authorizing contractors to elect to substitute 
securities, including municipal bonds, for retainages on state contracts 
for construction of state buildings is not applicable to or binding upon 
county, municipal, or other local governments or local government 
contracts for construction of public buildings for such local governments. 
Any such authority regarding local government contracts must come 
from an amendment authorizing such substitution by an act of the 
Legislature. 

Se<)tion 255.052, F. S., provides essentially that, under any contract ma~e or awarded 
by the state or by one of its departments or officials, the contractor may WIthdraw all or 
a part of the amount retained by the state contracting authority for payments to the 
contractor pursuant to the terms of the state contract, upon depositing with the State 
Treasurer any of several enumerated securities, including bonds of any political 
subdivision of the state. 

Section 255.052, F. S., was brought into the statutes by Ch. 70·70, Laws <;If. Flor,ida, 
"[ajn [a]ct relating to state contracts," codified as s. 255.052 and prOVIding 'for 
substitution of securities for retainages on state contracts." Chapter 74·253, Laws of 
Florida "[a]n [a]ct relating to amounts retained on state contracts," amended s. 
255.052h)(d) by adding certificates of deposit from state or federal savings and loan 
association .. to the secUl'ities listed in Ch. 70·70 authorized to be substituted for the 
amounts retained on state contracts. 

Chapter 70·70, Laws of Florida, as amend(1d by Ch. 74·253, Laws of Florida, no~here 
mentions county, municipal, ':lther local govel'l1ment contracts or the constructIOn of 
public buildings for such 10C!1l ~vvernments or retainages OJ:?- any such contracts. These 
statutes unequivocally apply only to state contracts and retamage~ on state c(;mtr!lc~s. It 
is well settled that where a statute expressly enumerates the thmgs on which It IS to 
operate, all things not expressly mentioned therein are excluded from its operation. 
Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952); Interlachen Lakes Estates, Inc. v. 
Snyder 304 So.2d 443 (Fla. 1973); Thayer v. Florida, 335 So.2d 815 (Fla. 1976). Therefore, 
contradtors under any contract awarded by county, municipal, or other local goverJ?ments 
for the construction of public buildings !~r sqch local go.ve~nmen~s are no.t .authol'lzed by 
s. 255.052, F. S., to substitute the !leCUl'lties hsted therem, mcludmg mumclpal bonds, for 
any retainages for payments to the contractor pursuant to the t~r~s of such <:ontract. 

It might be pa!llnthetically noted that s. 255.053, F. S., prOVIding for retamages for 
payment.s to contractors by the contracting authority has been expressly repealed by Ch. 
76·4, Laws of Florida effective on the 60th day after final adjournment of the 1976 
Legislature. ' 
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In order for the provisions of s. 255.052, F. S., or like terms, to apply to and be binding 
upon local governments and to authorize contractors on local projects under local 
contracts to substitute the same or similar securities for retainages on or under local 
contracts, s. 255.052 or other appropriate statutory provision will have to be amended by 
an act of the Legislature. 

077-48-May 19, 1977 

SUNSHINE AND PUBLIC RECORDS LAWS 

APPLICATIONS FOR MUNICIPAL DEPARTMENT HEAD NOT 
CONFIDENTIAL-APPLICANTS MAY NOT BE DISCUSSED USING 

CODED NUMBERS-EMPLOYEE RECORDS MAY 
NOT BE MADE CONFIDENTIAL 

To: William E. Brant, Palm Beach Gardens City Attorney, Lake Park 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTIONS: 

1. Does the holding of Wisher v. News-Press Publishing Co., 310 So.2d 
345 (2 D.C.A. Fla., 1975), extend to exempt applications for employment of 
municipal department heads from the requirements of Ch. 119, F. S., the 
Public Records Law? 

2. po d.iscussions of the applicants by preassigned number in a public 
meetmg vlOlate s. 286.011, F. S., the Government-in-the-Sunshine Law? 

3. Does a clause contained in a collective bargaining agreement which 
permits personnel records of police officers to be kept \-onfidential except 
upon legal process or with the consent of the employee violate Ch. 119? 

SUMMARY: 

Unless and until judicially determined to the contrary, applications for 
the P?sition of municipal departI?Ient head are public records, within the 
meanmg of s. 119.011(1), F. S., whlCh must be produced for inspection and 
examination by any person. 

A state or local agency or official subject to Ch. 119, F. S., is not 
empowered to promise an applicant for the position of muniCipal 
department head that his application will be kept confidential or 
otherwise be exempted from the operation of s. 119.01 or s. 11!>.O7(1). 

The use of preassigned numbers or codes at public meetings in order to 
avoid the identification of persons who have applied for the position of 
mun~cipal depart!D-ent head, violates the Sunshine Law, s. 286.011, F. S. 

NeIther a pubhc employer nor a duly executed collective bargaining 
agreement between a public employer and its employees may validly 
make the personnel records of public employees confidential or except 
the same from s. 119.07(l}, F. S. 

According to your letter, the city administration 1s concerned about the proper 
procedures to be employed in conducting the appointive or selection process for city 
department heads. Under the charter of the city, appointment of department heads is the 
responsibi1~ty of the city co~~il following a recommenda~on from the city manager. 
Some app~lcants ,for .SUC? pOSItIOns have r!'lques~ed that theIr names not be made public 
unless theIr applIcatIOn IS under final conSIderatIOn. In order to comply with this request 
num):>er~ would be assignefi to each application fo~ preliminary review. Copies of th~ 
apphcatlOns would be provlt.led to members of the cIty council for review. 

The policy of the city administration is to narrow an applicant list down to three to five 
applicants and conduct interviews and nt that point disclose publicly the applicants who 
are part of the final selection process. 
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AS TO QUESTION 1: 

Subsequent to the receipt of your request for an opinion, the Supreme Court of Florida 
guashed the decision of the District Court of Appeal, Second District, in Wisher v. News­
Press Publishing Co., 310 So.2d 345 (2 D.C.A. Fla., 1975). See News-Press Publishing Co. 
v. Wisher, (Fla. 1977), Case No. 47,088, opinion filed February 25, 1977 (petition for 
rehearing and clarification pending). However, in quashing the decision of the Second 
District Come of Appeal, the court declined to rule on the broad policy question of 
general access to the personnel files of public employees presented by the case, i.e., 
wheth~r the judiciary possesses the authority to determine what records are "deemed by 
law" to be confidential as a matter of public policy for the purposes of the Public Records 
Law, and instead confined the opinion to the narrow issue of whether documents 
authored and discussed by a Qublic body acting in an open public meeting are exempted 
from the operation of the Public Records Law. Compare s. 119.07(2)(a), F. S. 1967, which 
read, in pertinent part, "[a]ll public records which presently are deemed by law to be 
confidential or which are prohiLited from being inspected by the public whether by 
general cr special acts of the legislature .•.. " and s. 4, Ch. 75-225, Laws of Florida, 
amending s. 119.07(2)(a), which now states in pertinent part, "[a]ll public records which 
pl'esentl,Y are provided by law to be confidential or which are prohibited from being 
inspected by the public, whether by general or special law .... " (Emphasis supplied.) 

Ho.vever, in the case of applications for positions in the public employ, the Legislature 
in 1975 specifically amended s. 119.011(2). F. S., at s. 3, Ch. 75-225, Laws of Florida, by 
redefining the term "agency" to include public or private agencias or persons acting on 
behalf of a public agency in an attempt to insure that applications for public employment 
such as those here under consideration would be available for public inspection and 
examination under the Public Records Law regardless of whether they were received by 
a public board or an individual or group acting on behalf of the public board. This 
amendment was in response to the decision of the District Court of Appeal, First District, 
in State ex rei. Tindell v. Sharp, 300 So.2d 750 (1 D.C.A. Fla., 1974), in which the court 
held, among other things, that the personal files, papers, and the work product of an 
independent contractor-consultant employed by a school board to seek out suitable 
prospects for recommendation to the sthool board for its consideration for the vacant 
position of school superintendent were not subject to s. 119.01, F. S. 

In light of the legislative and judicial history of s. 119.011(2), F. S., I do not believe that 
either the Second District Court of Appeal's decision in Wisher v. News-Press Publishing 
Co. 310 So.2d 345 (2 D.C.A. Fla., 1975), or the Supreme Court's decision in News-Press 
PUblishing Co. v. Wisher, supra, quashing the Second District Court of Appeal decision, 
is applicable to applications for positions of municipal department heads. The Second 
District Court of Appeal's decision did not deal with such applications but was concerned 
instead with the confidentiality of the personnel files of public employees or a county 
department head. The Supreme Court's decision in Wisher, supra, did not pass upon such 
applications but dealt with documents authored by, and discussed, acted, and voted upon 
in, an open public meeting, which documents it held to be nonexempt from disclosure. 

The 1975 Amendments to the Public Records Law evidence a le8islative declaration of 
general state policy in favor of access to all state, county and lOunlcipal records. See s. 2, 
Ch. 75-225, Laws of Florida, stating that "[i]t is the policy of the state that all state, 
county, and municipal records shall at ali ti.mes be open for a personal inspection by any 
person," and s. 3, Ch. 75-225, which amended the definition of "agency" at s. 119.011(3), 
F. S., in an attempt to insure that certain racords of public or private agencies, persons, 
partnerships, corporations, or business entities acting on behalf of public agencies would 
be subject to public inspection, examination, and copying. Moreover, it can be 
persuasively al'gued that the amendment to s. 119.07(2)(a), found at s. 4, Ch. 75,,225, and 
set forth, supra, should be construed as a legislative mandate that only records made 
confidential by general or special law are intended to be excluded from the operation of 
s. 119.07(1), F. S. 

Additionally, in State ex rel. Cummer v. Pace, 159 So. 679, 681 (Fla. 1935), the court 
held that 

... where the Legislature has preserved no exception to the provisions of the 
statute [C.G.L. 490, from which s. 119.01, F. S. is derived], the courts are 
without legal sanction to raise such exceptions by implication; the policy of state 
statutes being a matter for the Legislature and not the judiciary to determine. 
(EmphasiS supplied.) 
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State ex reZ. Cummer v. Pace, supra, was found by the Supreme Court to be in conflict 
with Wisher v. News-Press Publishing Company, 310 So.2d 345 (2 D.C.A. Fla., 1975), and 
was not receded from in the court's decision in News-Press Publishing Co. v. Wisher, 
supra. Under the rule expressio unius est exclusio alterius, s. 119.07(2)(.1), F. S., operates 
on those things enumerated or expressly mentioned and excludes from its operation all 
things not expressly mentioned. Thayer v. State of Florida, 335 So.2d 815, 817 (Fla. 1976); 
Interlachen Lakes Estates, Inc. v. R. Snyder, Jr., 304 So.2d 433, 434 (Fla. 1974); Dobbs v. 
Sea Isle Hotel, et aZ., 56 So.2d 341, 342 (Fla. 1952); and cf. State ex rel. Cummer v. Pace, 
supra. It was on the basis of this familiar rule of statutory construction that the court in 
Caswell v. Manhattan Fire and Marine Ins. Co., 399 F.2d 417, 425 (5th Cir. 1969), recused 
to infer an exception to Ch. 119, F. S., for investigative reports of the State Fire Marshal, 
stating: 

The Florida legislature has chosen to grant a privilege from publ lisclosure 
of some records of state agencies. 

* * 

The legislature has accorded no such privileged status to investigation reports 
of the State Fire Marshal. .•. No section contains even a hint that the reports 
are privilegeu. In light of the existence of specific statutory privileges for 
reports of other state agencies, we conclude the Florida legislature has chosen 
not to confer such status on reports of the Fire Marshal. 

The Courts have recognized that public policy may require restrictions on the 
right to inspect public records. See Patterson v. Tribune Co., 146 So.2d 623 (Fla. 
App.1962). 

* 

While certain records of the Fire Marshal may be analogous to investigative 
police reports, the Florida courts have not extended the public policy exception 
to the Fire Marshal's records. 

In the absence of statutory privilege, and in light of a general policy favoring 
public inspection of government records, we conclude the district court 
erred .... 

The Legislature has seen fit to create well over one hundred express statutory 
exceptions to Ch. 119, but, in so doing, has not created an exception for the records here 
under consideration. To the contrary, the Legislature has acted affirmatively to broaden 
s. 119.011(2), F. S., in an attempt to, among other things, make certain records of "search 
committees" composed of private or public professionals, hired or appointed or employed 
in order to make recommendations concerning positions in the public employ, public 
records. AZso see Gannett Co. Inc. v. Goldtrap, 302 So.2d 174 (2 D.C.A. Fla., 1974), holding 
that a preliminary land appraisal report obtained by a county in connection with 
negotiations for the proposed acquisition of a landfill site was a "public record" and not 
exempt by virtue of s. 119.07(2), F. S., notwithstanding that premature disclosure of the 
report would be harmful to the county and citing with approval AGO 072-63 to like effect. 

In AGO 071-394 this office firstel:pressed the view that a person who sends an 
application to a public body may not make such application confide1itiai by labeling it as 
such. To allow such a procedure would permit private persons to exempt documents from 
Ch. 119, F. S., thereby defeating the intent of s. 119.07(2)(a), as amended, that the 
prerogative of designating a document confidential and excepting it from the Public 
Records Law belongs exclusively to the Legislature. The New York Court of Appeals, 
facing a similar question, stated: 

But it is said that the papers sought to be inspected are private and confidential, 
and hence do not fall within the purview of the statute. As to this argument, it 
is to be observed, in the first place, that a person who sends a communication 
to a public officer, relative to the public business, cannot make his 
communication private and confidential simply by labeling it as such. The law 
ddtermines its character, not the will of the sender .... It is true that a 
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disclosure of the opjections . . . may' restrai,n objectors from writing thl!s fre~ly 
to similar boards m the future; but If such IS a consequence of complymg WIth 
the plain command of a statute it must be endured. [Egan v. Board of Water 
Supply, 98 N.E. 467, 470 (N.Y.C.A. 1912).] 

See also the following cases decided under the Federal Freedom of Information Act, 5 
U.S.C. s. 552, to like effect: Ackerley v. Ley, 420 F.2d 1336, 1339-1340, n.3; Robles v. 
Environmental Protection Agency, 484 F.2d 843 (4th Cir. 1974); Petkas v. Staats, 501 F.2d 
887 (D.C. Cir. 1974); Legal Aid Society of Alameda County v. Schultz, 349 F.Supp. 771 
(D.C. Cal. 1972). . 

Accordingly unless and until judicially determined that applIcations for public 
employment ~re privileged as a matter of "public policy" notwithstanding S9. 2, 3, and 4 
of Ch. 75-225 Laws of Florida, a state or local agency or official subject to Ch. 119, F. S., 
would not be empowered to promise an applicant for the position of department head 
that his application would be kept confide.ntial or exempt any such appli~ation from the 
operation of s. 119.01 ~r s. 119.07(1),. s~nce t~e LegIslature. ha~ requIred t~at such 
application be made aval~able f<;r publIc ~nsI?ectlOn and ex'!mmatlOn. To per!U:'t such a 
practice would allow publIc offiCIals to do mdirectly that whIch they are prohIbIted from 
doing directly and would be contrary to the clear intent of Ch. 119, as amended. Cf. I.D.S. 
Properties, Inc. v. Town of Palm Beach, 279 So.2d 353 (4 D.C.A. Fla., 1973). 

AS TO QUESTION 2: 

In News-Press Publishing Co. v. Wisher, supra, the Supreme Court discussed the 
procedure utilized by the Lee County Commission in reprimanding a department head 
and declared that such circumvention of s. 286.011, F. S., cannot be tolerated. 

. .. The policy of. t~is state expr~ssed in the public .re~ords law and the open 
meeting statute ehmmate any notIOn that the comrrusslon was free to conduct 
the county's personnel business by pseudonyms or cloaked references. We 
cannot allow the purpose of our statutes to be thwarted by such obvious 
ruses .... (Emphasis supplied.) 

Similarly to permit discussions of applicants for the position of a municipal 
department head by a preassigned number or other coded identification in order to keep 
the public from knowin/i the identities of such applicants and to exclude the public from 
the appointive or selectIon process would clea.rly frustrate or defeat the purpose of the 
Sunshine Law. The use of preassigned numbers 01' codes at public meetings in order to 
avoid identification of apphcants for the position of a municipal department haad would 
violate the Sunshine Law, s. 286.011, F. S. Accord: Marks v. Broward County School 
Board, 26 Fla. Supp. 175, 179 (17th Jud. Cir., 1971); AGO's 073-264 and 073·344. To the 
extent AGO 071-58 is in conflict with this response, it is hereby receded from. 

AS TO QUESTION 3: 

This question involves a relatively simple issue, whether a public body and a private 
grOUD can by agreement adopt or make an exemption from ss. 119.01 and 119.07(1), F. S. 
Cf, s~ 447.605(3), F. S., exempting all work products developed by the public employer in 
preparation for negotiations and during negotiations from Ch. 119, F. S. No other 
collective bargaining documents or recoras or agreements are exempted from, or made 
confidential under, Ch. 119. . 

While the Supreme Court in News-Press Publishing Co. v. Wisher, supra, declmed to 
discuss the broad policy issues of a court's power to imply exc~pti?ns to s. 119.01 and 
119.07(1), F. S., previous decisions of the Supreme Court have. mdlcated that only the 
Legislature has the power to except documents from the PublIc Records Law, e.g., see 
Cummer v. Pace, 159 So. 679 (Fla. 1935). Unless and until these decisions are expressly 
receded from by the Supreme Court of Florida, or the court in the future rules that 
personnel recoras of public employees are confidential as a matter of public policY, thus 
"provided by law to be confidential" wit~in the purview. of s. 119.07(2)(a), F. S. (s. 4, Ch. 
75-225, Laws of Florida), I am of the vIew that. a publlc employ;er, or a duly executed 
collective bargaining agreement between a publIc employer and Its employees, may not 
validly make the personnel records of public employ~es confide~tial or e~cept or exempt 
the same from tile Public Records Law. If the polIce officers 1U questIOn beheve that 
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public access to certain of their personnel records without their consent would violate 
some applicable and material provision of a duly adopted or executed collective 
bargaining agreement or their privacy rights, an action for declaratory judgment under 
Ch. 86, F. S., could be brought in the appropriate circuit court in order to adjudicate their 
rights under Ch. 119, F. S., and such collective bargaining agreement. 

077-49-May 24,1977 

PUBLIC RECORDS LAW 

TRAFFIC ACCIDENT REPORTS REQUIRED BY MUNICIPAL 
ORDINANCE-CONFIDENTIALITY 

To: Raymond E. Beary, Chief of Police, Winter Park 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

May a mUnicipal police department permit public examination and 
coP>,ing of motor vehicle accident reports required by municipal 
ordmance? 

SUMMARY: 

A written motor vehicle accident report made by a person involved in 
an accident and filed with a municipal police department is within the 
purview of s. 316.066(4), F. S., which provides that such reports are for the 
confid.entiall!se of the municipal police dep~tment and other municipal 
agencies haVing use of the records for aCCldent prevention purposes. 
Since such ~otOl' vehicle accident reports have been provided by law to 
be confidential, they are therefore exempt from the public inspection 
requirements. of the Public Rt:,cords Law, Ch •. ~19, F: S. Howevel', 
notwlth.standmg s. 316.066(4), a driver or other partiClpant mvolved in an 
accid!lnt or a duly author~zed representativt; of such driver or participant 
may mspect and copy hIS or her own aCCident report. Nothing herein 
should be construed to extend the confidentiality which has been 
legislatively mandated by s. 316.066(4) to accident reports filed by the 
police officer investigating the same. 

Section 316.066(1), F. S., requires the driver of a vehicle which is in any manner 
involved in an accident resultmg in bodily injury to or death of any person or total 
damage to property to an apparent extent of $100 or more to forward a written report 
of such aC~ldent to the Department of Highway Safety and Motor Vehicles. However, 
when the lllvestigating officer has made a written report of the accident no written 
report need be forwarded to the department by the driver. Section 316.066(2) F. S. 
authorizes the department to require the driver of a vehicle involved in an accident t~ 
file supplemental written reports whenever the department deems the original report to 
be i~sufficient and to require witnesses of accidents to render reports to the department. 
Section 316.066.(3), F: S., requires everr law ~nforc~ment ~fficer who in the regular 
course of duty mvestJgates a motor vehIcle aCCident III the circumstances prescribed in 
subsection (1), either at the time of and at the scene of the accident or thereafter by 
interviewing participants or witnesses, to forward a written report of the accident within 
24 hours after completing the investigation of such accident. Section 316.066(4), upon 
which your question is founded, provides: 

All accident reports made by persons involved in accidents shall be without 
prejudice to the individual so reporting and shall be for the confidential use of 
the dep~rtment or other state agencies having use of the records for accident 
prevent~on purposes, exceJ?t that the department may disclose the identity of a 
person mvolved in an aCCident when such identity is not otherwise known or 
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whBn such person denies his presence at such accident, and except that the 
department shall disclose the final judicial disposition of the case indicating 
which if any of the parties were found guilty. No S..lch report shall be used as 
evidence in any trial, civil or criminal, arising out of an accident, except that 
the department shall furnish upon demand of any person who has, or claims to 
have, made such a report or upon demand of any court a certificate showing 
that a specified accident report has or has not been made to the department 
solely to prove a compliance or a failure to comply with the requirements that 
such a report be made to the department. 

Pursuant to s. 316.008(1)(k), F. S., municipalities are empowered with respect to streets 
and highways within their jUrisdiction and within the reasonable exercise of their police 
powers to require written accident reports. Thus, the question initially arises as to 
whether or not an accident report required by a municipal ordinance adopted pursuant 
to the authorization granted under s. 316.008(1)(k) is also governed by the terms of s. 
316.066(4), supra. 

An examination of the language contained in s. 316.066(4), F. S., does not clearly 
indicate whether or not municipal accident reports are within the purview of that 
section. Under such circumstances, it is appropriate to look to the legislative history of 
the subject statute, a~ well as that of other closely related statutes, to determine the 
legislative intent. Florida State Racing Commission v. McLaughin, 102 So.2d 574 (Fla. 
1958). To arrive at the meaning of a statute, the prior law, the mischief for which it had 
not provided, the remedy appointed by the Legislature, the reason for such remedy, and 
the facts which led to its enactment should be considered. Curry v. Lehman, 47 So. 18 
(Fla. 1908). 

In this regard, my research discloses that, prior to the enactment of the Uniform Traffic 
Law, Ch. 71-135, Laws of Florida, now codified as Ch. 316, F. S., state and local traffic 
regulation was governed by former Ch. 186, F. S. 1969, the Model Traffic Ordinance for 
Municipalities and former Ch. 317, F. S. 1969, which provided for regulation of traffic on 
highwnys. With respect to municipal accident reports, former s. 186.08(2) stated: 

The police department shall receive and properly file all accident reports made 
to it under state law, or under any ordinances of this municipality, but all such 
accident reports made by drivers shall be solely for the confidential use of the 
police department, the traffic engineer, the department of highway safety and 
motor vehicles, and the department of transportation, and no such report shall 
be admissible in any civil or criminal proceeding other than upon request of the 
person making such report or upon request of the court having jurisdiction to 
prove a compliance with the laws requiring the making of any such report. 

Similarly, s. 186.9989 provided: 

All accident reports and supplemental reports required b:~ drivers of vehicles 
by s. 186.9983(1) and (2) shal be without prejudice to the :ndividual reporting, 
and shall be for the confidential use of the police dept!rtment and of the 
department of highway safety and motor vehicles, except that the police 
department may disclose the identity of a person involved iI: an accident when 
such identity is not otherwise known or when such person denies his presence 
at such accident. No such report shall be used as evidence in any trial, civil or 
criminal, arising out of an accident, except that the police department shall 
furnish upon demand of any court, a certificate showing that a specified 
accident report has or has not been made to the police department solely to 
prove a compliance or a failure to comply with the requirement that such a 
report be made to the department. 

Moreover, s. 317.191 stated: 

Any incorporated city, town, village, or other municipality may, by ordinance, 
require that the drivel' of a vehicle involved in an accident shall also file with 
a designated city department a written report of such accident or a copy of any 
report herein required to be filed with the department. All such written reports 
shall be for the confidential use of the city department and subject to the 
provisions of s. 317.171 [now 316,066(4), F. S.}. 
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Chapter 7l-13~, Law~ of Florida, repealed both Chapters 186 and 317, F. S., and 
replaced them wIth a smgle chapter, present Ch. 316, F. S. In the preamble of Ch. 71-
135, the Legislature indicated that the purpose of the revision was to ensure greater 
uniformity in traffic regulation throughout the state. This intent is reflected in the 
numerous "whereas clauses" which precede the enacting clause of the subject law, as 
exemplified by the following: 

WHEREAS, nonuniform laws and ordinances are a source of inconvenience and 
hazard to the motorist and pedestrian alike, and contribute to accidents, traffic 
snarls, and congestion, increase the administrative and enforcement burdens of 
governmental agencies, and raise serious barriers to interstate and intrastate 
travel and commerce, and 

WHEREAS, the following proposed chapter 316, Florida Statutes, is a 
consolidation of the existing state traffic laws contained in chapter 317, Florida 
Statutes, the traffic ordinances contained in chapter 186, Florida Statutes, and 
the suggested laws and ordinances contained in the Uniform Vehicle Code and 
the Model Traffic Ordinance into one workable, uniform law throughout the 
state and all its municipalities and political subdivisions .... 

Accordingly, s. 1 of Ch. 71-135, Laws of Florida, now s. 316.002, F. S., in pertinent part 
states: 

... The legislature recognizes that there are conditions which require 
municipalities to pass certain other traffic ordinances in regulation of municipal 
traffic that are not required to regulate the movement of traffic outside of such 
municipalities. Section 316.008 enumerates the areas within which 
municipalities may control certain traffic movement or parking in their 
respective jurisdictions .... 

In view of the foregoing, I am of the opinion that the legislative intent expressed by 
the enactment of Ch. 71-135, supra, was to ensure that municipal accident reports, where 
authorized by ordi.nances adopted pursuant to s. 316.008(1)(k), F. S., were governed by 
the same provisions as those which regulate accident reports required by the state 
through the Department of Highway Safety and Motor Vehicles. Thus, such reports are 
for the confidential use of the municipal police department or other city agencies having 
Uf ,e of the records for accident prevention purposes. In addition, such repons may not be 
m·ed as evidence in a civil or criminal trial arising. out of such accident, except as 
otherwise provided in the statute. My conclusion in this regard is buttressed by several 
judicial decisions which have held that the purpose of s. 316.066(4), F. S., is at least in 
part to protect the constitutional rights against self-incrimination and to facilitate the 
ascertainment ofthe cause of accidents. Wise v. Western Union Telegraph Co.) 177 So.2d 
765 (1 D.C.A. Fla., 1965); Herbert v. Garner, 78 So.2d 727, 728 (Fla. 1955); State v. Coffey, 
212 So.2d 632, 635 (Fla. 1968). Accordingly, a construction of s. 316.066(4) which would 
exclude municipal accident reports from the purview of that section might well be found 
to clash with the constitutional guarantee against self-incrimination, in addition to 
defeating the uniformity in traffic regulation intended by the Legislature. 

Having determined that municipal accident reports fall within the purview of s. 
316.066(4), supra, the remaining consideration is whether or not such reports are thereby 
exempted from the Public Records Laws, Ch. 119, F. S. 

Florida'S Public Records Law makes all state, county, and municipal records open to 
public inspection by any person. Sections 119.01 and 119.07(1), F. S. A municipal police 
department is an "agency" within the meaning of s. 119.011(2), F. S.; thus an accident 
report made or received by such department pursuant to law or ordinance or in 
connection with the transaction of official business is a public record open for inspection 
and copying unless s. 119.07(2)(a) is applicable. That section provides: 

All public records which presently are provided by law to be confidential or 
which are prohibited from being inspected by the public, whether by general or 
special law, shall be exempt from the provisions of subsection (1). 

My research discloses no judicial decision which has analyzed the relationship between 
s. 119.07(2)(a), supra, and s. 316.066(4), F. S. Cf. School Board of Marion County v. Public 
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Emp. ReI. Commission, 334 So.2d 582, 584-585, at n. 10 (Fla. 1976), wherein the court 
indicated that a statute which limited access to otherwise public records to a narrowly 
defined class of interested persons might operate as an exemption to s. 119.01, F. S., as 
recognized in s. 119.07(2)(a), F. S. 

An examination of decisions in other jurisdictions reveals, however, that courts have 
construed statutes restricting the use of an otherwise public record to a particular 
governmental agency or department and, declaring such record to be "confidential," have 
also exempted such record from the disclosure requirements of the applicable Public 
Records Law. See Gerry v. Worcester COllSOl. St. Ry. Co., 143 N.E. 694, 697 (Mass. 1924); 
Lord v. Registrar of Motor Vehicles, 199 N.E.2d 316 (Mass. 1964). In light of the language 
il' '. 316.066(4), F. S., which makes accident reports "for the confidential use of the 
deoartment or other state agencies having use of the records for accident prevention 
purposes," (Emphasis supplied.) I 8;m of the opinion that such reports have been pr0.v~ded 
by law to be confidential and, by VIrtue of s. 119.07(2)(a), are exempt from the prOVlSlOns 
of ss 119.01 and 119.07(1), F. S. Cf. Patterson v. Tribune Co., 146 So.2d 633 (2 D.C.A. Fla., 
1962j, cert. den'd, 153 So.2d 306 (Fla. 1963), whe~ei? the ~our,t held that ~ertain publ~c 
records might be kept "secret and free from public mspectlOn' when reqUlred by pubhc 

policy. h d . h t" t'" I d' 'd til d 1 As to whet er a rlYer or ot er par IClpan mvo ve m an aCCI en or a u y 
authorized representative of same may inspect and copy his own accident report, I am 
of the opinion that a different result must be reached. It has been held that the 
evidentiary privilege afforded by s. 316.066(4), supra, may be waived. Soler v. Kukula, 
297 So.2d 600 (3 D.C.A. Fla., 1974); Southern Life and Health Ins. Co. v. Medley, 161 
So.2d 19, 21 (3 D.C.A. Fla., 1964). Similarly, it is my opinion that the confidentiality 
provision of s. 316.066(4), F .. S., ~ay be waived by those persons whom the statute 'Yas 
designated to protect. Cf. Stlvahtls v. Juras, 511 P.2d 421 (Ore. Ct. App. 1973), holding 
that a welfare recipient had a right to view his own file, notwithstanding a statute which 
prohibited disclosure of information. containe~ in .the. files of welfare re.cipients. Thi.s 
conclusion appears to be consIstent WIth the leglslat~ve 1l1t~nt as expressed m s: 321.05(~), 
F. S., which requires the members of the Flonda Highway Patrol t~, mter alta, 
"investigate traffic accidents, secure testimony of witnesses and persons lUvolved and 
make report thereof with copy, when requested in writing, to any person in interest or 
his or her attorney .... " Accordingly, I am of the opinion that a driver or other 
participant of same may inspect and copy his own accident report. 

It should also be noted that in AGO 072-158 I concluded that an accident report made 
by the officer investigating the accident (as opposed to a report made by a person involved 
in an accident) is not immune from public inspection and examination. Accord: Attorney 
General Opinion 056-286, stating that, although accident reports made by persons 
involved in accidents are confidential by statute, a re))ort by the investigating officer was 
a public record. subject to inspection as provided in then-existing s. 119.01, !i' .. s. 
Accordingly, this response should not be cons~rued to extend the confi~entlality 
legislatively mandated by s. 316.066(4), F. S., to aCCldent reports filed by the police officer 
investigating the same. 

077.50-June 3, 1977 

PUBLIC EMPLOYEES 

BUDGET APPROVAL FOR SPECIALIZED TRAINING COURSES­
GUiDELINES FOR APPROVAL 

To: Harry L. Coe, Jr., Executive Director, Department of Revenue, Tallahassee 

Prepared by: Staff 

QUESTIONS: 

1. Can the Division of Ad Valorem Tax approve a budget wherein a 
property appraiser proposes ~o expend public fun.d~ to cover the ~ost of 
sending his employees to .various ~chools and trammg c0l!l'ses .wIth the 
purpo.se of obtaining Certified Flonda Evaluator (CFE) deSIgnatIOns, and 
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then grant to such employees special qualification salaries as a result of 
having obtained the designation? 

2. Can the Division of Ad Valorem Tax approve a budget wherein a 
county property appraiser proposes to expend public funds to cover his 
costs in attending vruious schools a.nd training courses for the purpose of 
obtaining the Certified Florida Appraiser (CFA) designation, which 
designation automatically qualifies him for a special salary increase, as 
provided in s. 145.10(2), F. S.? 

SUMMARY: 

The Department of Revenue may approve a county property 
appraiser's bud~et containing expenditures for sending the appraiser to 
a Certified Florida Appraiser course conducted pursuant to ss. 195.002 
and 145.10(2), F. S. Approval may be given to expenditures for sending 
certain employees of a property appraiser to a Certified Florida 
Evaluator course conducted pursuant to s. 195.002, provided the 
employing prol'el'ty appraiser certifies in writing that such employees 
are already qualified and trained for their positions and will be attending 
the course only to improve their efficiency in performing their official 
duties, and provided only those employees are sent whose duties pertain 
directly to the assessment of property. Public employees are assumed to 
be qualified to perform the duties of their positions as of the time they 
are hired. 

The county property appraiser is specifically authorized by statute to 
receive a special qualificatIOn salary upon the completion of the Certified 
Florida Appraiser course. As to the employees of the county property 
appraiser, while there is no specific statutory provision authorizing 
automatic payment to an employee of a property appraiser-as opposed 
to the county property aPIJraiser himself-of a special qualification 
salary, the amount to be paid a specific emp'loyee of a county property 
appraiser, in the future-absent a county CiVIl service or job classification 
system-is subject to the sound and reasonable discretion of the :property 
appraiser (and to Department of Revenue review), and that dIscretion 
might well include consideration of an employee's educational credits or 
training beyond those considered as basic education 0): tl'ahtJ.ng for the 
position filled. 

As to those employees of county pro~erty appraisers who have already 
received, and are presently receiVIng, special qualification salary 
increments as previously approved by tlie Department of Revenue, they 
may continue to receive such increments, and such increments 
previously paid are not subject to reimbursement, because any amounts 
previously approved and funded for employees by the appraiser, funding 
authority and Department of Revenue are presumed to be in recogni.tion 
of such employees' productivity and efficiency. 

Section 195.087, F. S., provides for the submission of a county property appraiser's 
budget to the Division of Ad Valorem Tax of the Department of Revenue. Under s. 
195.087(1)(a), the division. may amend the bud~et if it finds the budget to be either 
inadequate or excessive. Such action by the diVIsion may be appealed by the property 
appraiser affected to the Governor and Cabinet sitting as the Administration Commission 
pursuant to s. 195.087(1)(a). While considerable discretion is vested in the division as to 
the propriety of budget items, it is fundamental that the division may not, by the budget 
approval process, authorize the use of public funds by a property appraiser for a purpose 
not authorized by express or necessarily implied statutory authority. 

Section 195.002, F. S., provides that the Department of Revenue "shall conduct sf1hools 
to upgrade assessment skills of both state and local assessment personnel." And in s. 
145.10(2), F. S., it is provided: 

Special qualification salary shall be an additional $2,000 per year to each 
[property appraiser] who has met the requirements of the Department of 
Revenue and has been designated a certified Florida [property appraiser]. Any 
[property appraiser] who is certified during a calendar year shall receive in that 
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year a pro rata share of the special qualification salary based on the remaining 
period of the year. Th~ department shall esta,blish a~d maintain a certified 
Florida [property appralserf program. (EmphaSIS supplied.) 

Under the above statutory provisions, it is clear that a county prok!erty appraiser ~)1o 
receives certification as a Certified Florida Appraiser upon completIOn of the requIsite 
courses maintained by the Department of Revenue is entitled to a special qualification 
salary in the amount of $2,000 per y.er;.r. How~ver, neither of the. above statut.ory 
provisions nor any other statutory Pl'OVlSlon ofwhlCh I am aware, speCifically authom:es 
the paym~nt of any special q\\alification salary to an employee .of a county property 
appraiser based on attaining Certified Florida Evaluator certificatIOn. 

I am also informed that the Department of Revenue has been authorizing payment to 
employees of county property appraisers of the special qua~fication salary fo!, s~veral 
years and that many such employees in the state have received, and are cont1l1umg to 
receive, such a salary increment. 

While persons offering themselves for elective public office may not always have, at the 
time of their election, full expertise i).1 all ~atters pertaining to the duties of t!Ie office, ~t 
is to be assumed that th~ person ~ho is hired ~s. an emplol~e. of such a publIc officer IS 
already qualified and tramed for his or her posItion when ImtIally employed. 

Of course, any employee may b~ compensated for his or he! individ!lal productivity. or 
efficiency as determined appropriate by the pr~perty appraiser, sUbJ.ect to the ~~ding 
authority and the Department of ~evenue'~ review .and approval, whlc1: productiVIty or 
efficiency after a reasonable perIOd of time of Job performance rrught have been 
stimulated by such educational training. Likewise, any amounts previously approved and 
funded for employees by the appraiser, funding authority, and the DepartI?ent of 
Revenue are presumed to be in recognition of such employees' productiVIty and 
efficiency, are not subject to reimbursement, and may ~ontinue as ~uch. As to future ca~es 
of employees completing the course, while there eXIsts no sk!eclfic statutory author!ty 
providing for special qualification salary for employees eq:;uvalent to that authorI~y 
contained in s. 145.10(2) with regard t~ cou~ty property apprrusers, the amo~t to b~ paid 
a specific employee of a county appraiser, 10 the future-absent a count,y CIVIl. serVIce or 
job classification system-is subject to the sound and .reasonable dlscr!'ltJon. of the 
property appraiser (and to Department of Revenue reVIew),. and that .discretioD: ~an 
certainly consider the possession by an e:nployee of educatIOnal credits or tralmng 
beyond those considered as basic education or training for the position filled. 

The expenditure of public funds to cover t1:e co~t of sendi~g the a~praiser a?-d t~e 
appraiser's employees to courses le~ding to c~rtification as C~rtified Florida Appraiser (10 
the case of the appraiser) and Certified FlorIda Evaluator (10 the case of the employees 
of the appraiser), which courses are authorized. by ss. 195.002 and 145.10(2), .su.Qra, wf}s 
addressed by one of my predecessors in office m AGO 064·136. The conclUSIOn therem 
answers your question as follows: 

It is a proper expense of the office of the assessor of taxes to expend public 
moneys for the cost of the tax assessor andlor his deputies attending schools to 
take "short courses" covering various phases of up-to-date appraisal of real 
property, provided, however, it is not a. ~r?per exp~nse of the. ~ffice of tax 
assessor to expend public moneys for the lmtlal schooling and trammg o~ those 
persons who are not in the fi~st instance qualified to perform the ~utl~s for 
which they are employed. While we have answered your first quest~on m ~he 
affirmative, the only training w~ich is hereby auth,orized i~ that traimng which 
is designed to improve the effiCIency of an otherWise qualified employee. 

The difference between training which qualifies one for a particular. positioI:!- of 
employment and training which improves the efficiency. of an otherWise qualIfied 
employee was also emphasized in AGO 062·97. It was therem stated: 

There is clearly no authority for expenditures from public funds t,o ,Provide 
employee traimng or education of a formal nature, although such trrumng may 
indirectly benefit the public. Public employees when erp.ployed should have ~he 
basic training necessary for their emp1o.yme'!f. There ,IS nO general rule whI7h 
may be applied equally to all factual sltuatlons-e~cn case must stand ?n I~S 
own-and in the consideration of each case the prImary test to be applIed IS 
whether the training program is one which, although designed to improve the 
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etficiency of the emplpyee, will benefi.t the public. Unless the training will be of 
direct "publIc ~er;.efit It may no~ be gwen, in the absence of specific legislative 
autj1orlty. Trammg and education of a formal nature for employees to lit them 
basl~ally for t~e perfor.mance of their duties, as distinguished from training 
spec!fically desigped to Improve the etJiciency of a qualified employee, may not 
be gwen at public expemle. (Emphasis supplied.) 

Th~s,. under A90 064-136, t.he Department of Revenue may approve a budget 
contammg el~pendltures for ser;.dmg the county property appraiser and certain assistants 
to those offiCIal courses aut,llOrIzed by ss. 195.002 and 145.10(2), F. S. However, as to the 
expe~ses of such courses Wlt~ respe~t ~o the employees. of the appraiser, the guidelines in 
AGO s q6?-97 an~ 064-136 ~fferentlatmg between trammg to qualify one for a position 
and trammg which ~erely Improves the efficiency of an already qualified and trained 
employee must be strictly apphed ~nd followed. Inclusion in an appraiser's budget of an 
amount to cover the cost of sendmg an employee to such a course, or a voucher for 
payment of such a !:mdgeted amount, should be accompanied by written certification by 
the prop~rty appralse.r t,? the ~ffect that the employee whose educational expenses are 
to ~e. pm.d from publIc lunds IS a1r~ady q~alified for his or her position and that the 
tralI:nng IS. only for the purpose of Improvmg that employee's efficiency in performing 
offiCial ~utles. It should also be emphasized that an employee may not be sent to a course 
at publIc expense unless ~hat employee is engaged in duties, the performance of which 
?,ould}le made m9r~ effic!ent by t~e course. (In other words, an employee engaged solely 
m clellcal or adlll1Ulstrabve functlOns, and who does not have any duties regarding the 
act':1al assessment of property, could not be sent at public expense to a course designed 
to mcrease the effiCIency of employees engaged in assessing property. If such an 
employee were to be sent to s.uch a course at public expense, it would have to be assumed 
that the purpose was to tram that person for a position for which he or she was not 
alread:y q~alified; such ~n expenditure of public funds would be clearly unlawful under 
the gmdelmes set forth 10 AGO's 062-97 and 064-136.) 

077·51-June 9, 1977 

REGIONAL WATER SUPPLY AUTHORITIES 

AUTHORITY TO APPROVE OR DISAPPROVE-IN WHOM VESTED 

To: Joseph W. Landers, Jr., Secretary, Department of Environmental Reaulation, 
Tallahassee '" 

Prepared by: J. Kendrick Tucker, Assistant Attorney General 

QUESTIONS: 

1. Do the Governor and Cabinet sitting as the head of the Department 
of NB;tul'al Resources. retain the authority to approve or deny the 
estabhshment of a regIOnal water supply authority? 

2 .. If such authority was transferred to the Department of 
EnvIronmental Regulation along with other functions under Ch. 373 
F. S., d<?es that a~t~ority reside in the secretary or the Environmentai 
RegulatIon CommISSIOn? 

SUMMARY: 

The authority to ap'p~ove or deny agreements establishing regional 
water supply authorIties pursuant to s. 373.1962, F. S. has been 
transferred from the Governor and Cabinet, sitting as l~ead of the 
Departl1,lent of Natural Resonrces, to the Department of Environmental 
Regulation pursuant to Ch. 75-22, Laws of Florida. The Secretary of the 
Del,lartment of Environmental Regulation is the authority to take final 
action on the approy~l or denial of agreements establishing regional 
water supply authorIhel; pursuant to s. 373.1962, F. S., rather than the 
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Environmental Regulation Commission. Appeals from such 
determinations are to the Environmental Regulation Commission, 
pursuant to Ch. 75·22, Laws of Florida. 

Your questions are answered as discussed below. 
In 1974 the Legislature created the mechanism for establishment and approval by the 

Governor and Cabinet of regional water supply authorities. Section 7 of Ch. 74-114, Laws 
of Florida, provides in pertinent part as follows: 

(1) By agreement between local g~vernmental units created or existing 
pursuant to the provisions of Article VIII of the Constitution of the State of 
Florida, pursuant to the Florida interlocal cooperation act, section 163.01, 
Florida Statutes, and upon the approval of the governor and cabinet sitting as 
head of the department of natural resources to insure that such agreement will 
be in the public interest and .cc:mplies with the intent and purposes of this ,act, 
regional water supply authOl'lties may be created for the purpose of developmg, 
storing and supplying water for county or municipal purposes in such a manner 
as will give priority to reducing adverse environmental effects of excessive or 
improper withdrawals of water from concentrated areas. In approving said 
agreement the governor and cabinet sitting as head of the department of 
natural resources shall consider, but not be limited to, the following: (Emphasis 
supplied.) 

Thus as created by Ch. 74-114, supra, the Governor and Cabinet sitting as the head of 
the D~partment of Natural Resources had the authority to approve or deny the 
agreement establishing regional water supply authorities. By specifically mentioning the 
Governor and Cabinet as the head of the Department of Natural Resources to carry out 
this function, the Legislature apparently intended such duty to be actually exercised by 
the Governor and Cabinet and not just by the staff of the Department of Natural 
Resources, which department, pursuant to s. 373.026, F .. S. 1973, was responsible for the 
administration of Cn. 373, F. S., and had general authonty over the water management 
districts. Cf s. 20.05(1)(b), F. S. (1974 Supp.). 

However in 1975 the Legislature reorganized the environmental agencies. Section 11 
of Ch. 75-22, Laws of Florida, provides in pertinent part as follows: 

All powers, duties and functions of the. Department of N~tural Resources 
relating to water management as set forth m chapter 373, FlorIda Statutes, and 
chapter 74-114, Laws of Florida, are transferred by a type four transfer, as. 
defined in s. 20.06(4), Florida Statutes, to the department [Department of 
Environmental Regulation] ... and provided further that, notwithstan!'ling 
the provisions of s. 373.026(7), Florida Statutes, the governor and cabmet, 
sitting as the Land and Water Adjudicatory Commis~ion, shall have ~he 
exclusive power by a vote of four of the members, to rev~~w,. and may r7scmd 
or modify any rule or order of a water management rustnct . : . to msure 
compliance with the provisions and purposes of chapter 373, Flonda Statutes. 
(Emphasis supplied.) 

Thus, by type four transfer all flfncti,?ns of the Department of Natural Resources 
relating to water management contamed m Ch. 373, supra, and Ch. 74-114, supra, were 
transferred to the Department of Environmental Regulation. A type four transfer is 
defined in s. 20.06(4), F. S., as follows: 

A type four transfer is the merging of an identifiable program, activi~¥, .01' 
function of an existing agency into a department. Any program or aCtIvlty 
transferred by a type four transfer shall have all its statutory powers, duties, 
records, personnel, property, and unexpended balances of approI?riat~on~, 
allocations or other funds transferred to the department to whIch It IS 
transferred. . . . (Emphasis supplied.) 

The Department of Natural Rf1sources is created pursuant to s. 20.25, F. S., and 
pursuant to s. 20.25(1) the Governor and Cabinet are th¢ head of that department. W~ile 
sitting as the head of the Department of Natural ReR'Jurces the Governor and Cabmet 
are part and parcel of that department and exercise their authority as, for, and on behalf 
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of, that department. I, therefore, conclude that Ch. 75·22, supra, transferred to the 
Department of Environmental Regulation the approval of agreements establishing 
regional water supply authorities, since it transferred all functions of the Department of 
Natural Resources under eh. 74·114, supra, to the Department of Environmental 
Regulation, including all the functions of the head of the Department of Natural 
Resources, the Governor and Cabinet. 

While it might be argued that the Governor and Cabinet are best suited to determine 
whether the public interest will be served by creation of a regional water supply 
authority, nevertheless, such determination can certainly be made under the Constitution 
by other agencies. See s. 6, Art. IV, State Const. Additionally, since the Department of 
Environmental Regulation is now vested with the responsibility fo).' the administration of 
Ch. 373, supra, and has general supervisory authority over all water management 
districts pursuant to s. 373.026, it likewise is certainly in a position to determine whether 
a proposed regional water supply authority created by agreement between local 
governmental units "complies with the intent and purposes" of Ch. 373, as required by 
s. 373.1962. Your first question is therefore answered in the negative. 

Your second question asks that if such authority to approve the establishment of 
regional water supply authorities is vested in the Department of Environmental 
Re~ation, does that. authori~y reside i~ the Secretary ~f the Department of 
EnVironmental RegulatlOn or m the EnVlronmental RegulatlOn Commission. With 
respect to the Secretary of the Department of Environmental Regulation, s. 20.261(1), 
F. S., provides that the head of the Department of Environmental Regulation is the 
secretary who is appointed by the Governor subject to confirmation by the Senate. 
Sectiqn 20.05(1)(a), F. S., pl'ovides that. each head of a department shall plan, direct, 
coordmate, and execute the powers, dutIes, and functions vested in that department or 
vested in a division, bureau, or section of that department. 

With respect to the Environmental Regulation Commission, s. 6 of Ch. 75·22 supra, 
provides the duties of the commission as follows: ' 

The commission shall exercise the exclusive standard·setting authority of the 
department, except as provided in s. 6(1)(b) and s. 11 of this act. The commission 
shall also act as an adjudicatory body for final actions taken by the department 
except for those appeals and decisions authorized in s. 5 of this act. (Emphasi~ 
supplied.) 

In order to detern:i~e l?recisely how th.e appx:o,:al of agreements establishing regional 
water supply authol'ltIes IS to be accomplIshed, It IS necessary to first determine whether 
such approval constitlJtes an order or a rule within the meaning of the Administrative 
Procedure Act. With a few exceptions, most all agency actions are either a rule or an 
order. SlJe City of Titusville v. Florida Pub. Emp. ReI. Comm'n, 330 So.2d 733 (1 D.CA 
Fl~.,. 1976), and State of Florida ex rel. Department of General Services, et aZ. v. Ben C. 
WIllIS, etc., et aZ. Case No. DD. 104 (1 D.C.A., Fla., 1977). Section 120.52, F. S. (1976 
Supp.), defines rule and order as follows: 

(9) "Order" means a final agency decision which does not have the effect of 
a rule and which is not excepted from the definition of a rule, whether 
affirmative, negative, injunctive, or declaratory in form. An agency decision 
shall be final when reduced to writing. 

. (14) "Rult;" means each agency statement of general applicability that 
~mplements, mterprets, or prescribes law or policy or describes the organization 
procedure, or practice requirements of an agency and includes any form which 
Imposes any requirement or Bolicits any information not specifically required by 
statute or by an existing rule. The term also includes the amendment or repeal 
of a rule. The term does not include: 
. (a) Internal management memoranda which do not affect either the private 
mt~rests of any person or any plan or procedure important to the public and 
whlCh have no application outside the agency issuing the memorandum 
(Emphasis supplied.) . 
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In Price Wise Buying Group v. Nuzum, 343 So.2d 115 (1 D.C.A. Fla., 1977), the court 
held that a declaratory statem~~t issued pursuant to s. 120.565, ~, S" th~t IS an agency 
statement of general applicabIlIty that lmplements and ~r~scl'lbes pollcy was a rule 
within the meamng of s. 120.52(14), F. S. In Straughn v, 0 RIordan, 338 So.2d 832 (Fla. 
1976), the Supreme Court invalidated agency "guidelines" which were determina~ive 
whether bonds for sales tax collections were necessary under a statute that authorlZed 
such bonds when "necessary to insure compliance with th~ provisi?ns of [s~les tax laws]." 
The court held such guidelines to be rules and requIred theIr adoptlOn under the 
Administrative Procedure Act. 

As stated in AGO 076·123: 

This quasi·legislative act [rule making] can be generally defined as being: 
primarily concerned with policy consider,ation,s for future rathe~ than ~he 
evaluation of past conduct; based not o~ eVldentl.ary facts ~ut on polIcy makmg 
conclusions to be drawn from facts; actlOn affectmg an entire class rather than 
individuals of the class, and action when particular members of the class are 
not singled out for special consideration based on their own facts. 

In approving a proposed agreement establishing a regi?nal water supply ~uth?rity 
pursuant to s. 373.1962, supra, the Department of EnVIronmental Regulatlon IS to 
consider the following factors: 

(a) Whether the geographic territory o~ the proposed aut~ority is of 
sufficient size and character to reduce the envlronmental effects of Improper or 
excessive withdrawals of water from concentrated areas. 

(b) The maximization of economic de,:elopment of the water resources 
within the territory of the proposed authonty. 

(c) The availability of a dependable and adequate wat2r supply. 
(d) The ability of any proposed authority to design, construct, operate, and 

maintain water supply facilities in the locations, and at the times necessary, to 
insure that an adequate water supply will be available to all citizens within the 
authority. ." l't (e) The effect 01' impact of any proposed authorIty on any mumCIpa I y, 
county, or existing authority or authorities. 

(1) The existing needs of the water users within the area of the authority. 
[Section 373.1962, F. S.) 

In making the determination whether a proposed a~eem~nt est!l;blishing a l'egional 
water supply authority is in the public interest and complies WIth, t~e mtent,aJ;d purposes 
of Ch. 373, supra, by con~idering the ~b?ve enumerat?d factors, It IS my opmlOn that ~he 
agency is not implementmg or prescrIbmg law or polIcy so as to ~onstitute th~ adoptIon 
of a rule within the meamng of s. 120.52(14), supr? R~ther, thIS agenc);' act!on. s~ems 
primarily concerned with a determination of eVldent18ry fB:cts affectmg !ndivldual 
governmental entities 01' individual members of a class whose mter~sts. are slUgled out 
for special consideration, I, therefore, conclude .that su?h agency actlOn I~ not a ru!e but 
constitutes an order under s. 120.52(9), supra. FlUal action on such o);'ders IS vested m the 
Secretary of the Department of Environmental Regulation as head of ~he department 
pursuant to 5S. 20.05(1)(a), and 20.261(1), F. S, F~·t~ermore, frot? a readmg ~f ch. 75·22, 
supra, I find no authority granted to the comffilSSlon to exercIse final a~tl~n on s';,ch 
orders. However, pursuant to s. 6 of Ch. 75·22, as above quoted~,th? comml~Slon acts. as 
an adjudicatory body for final actions taken by the department WIth certam exceptlons 
not oertinent herein. Therefore, even though the secretary as head of t?e Department of 
Environmental Regulation takes final action ~~ the approval or demal of agreements 
establishing regional water supply authorItles p';lrsu.ant .to s. 373.1962, su~ra, 
nevertheless, the commission shall hear such detel'lmnations 10 an appellate capaCIty. 
Your question is therefore answered that. th~ SecretarY of the Departme.nt. of 
Environmental Regulation is to take final actlOn m approVlng agreements establIshmg 
regional water supply authorities pursuant to B. 373.1~62, supra .. ~ut appeals of such 
determinations are made to the Environmental RegulatlOn CommIssIon. 
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077·52-June 9, 1977 

TAXATION 

PROCEDURE FOR SALE OF PROPERTY ACQUIRED BY 
FORECLOSURE OF COUNTY-HELD TAX SALE CERTIFICATES 

To: Robert L. Nabors, Brevard County Attorney, Titusville 

Prepared by: Patricia J. Turner, Assistant Attorney General 

QUESTION: 

What is the proper procedure for the sale of real property acquired by 
the foreclosure of county-held tax sale certificates under s. 197.en F S 1971? . "J, • • 

SUMMARY: 

Property, subject to the lien of privately held tax sale certificates 
acquired by the county prior to December 31, 1972, by judicial foreclosur~ 
of county-held tax sale certificates, must be sold in accordance with the 
procedures set forth in Ch. 197, F. S. 1971. 

In situations where the 2-year period has expired, bringing the sale 
under s. 125.35, F. S., the property can be sold upon published notice and 
in. the manner pres~ribed by s. 125.35 ~nd cannot be sold by negotiation 
wlth a. prospectwe purchaser Without new advertisement or 
readvertlsement. 

Prior to December 31, 1972, the county acquired title to property subject to the lien of 
county-held tax certificates, by judicial foreclosure. UpO? entry of a final decree, title to 
the. p'roperty was vested In the. county free of all lIens and claims of every kind. 
IndiVIdual holders of tax sale certlficates were "restricted and confined solely to the right 
to partiCipate. in. proceeds received from said lands upon the sale thereof by the board of 
county comffilSSlOnerS ... pro rata," s. 197.650{6), F. S. 1971 

Wit\1ir~ 90 days from t.he date of th~ entry of the final de~ree, the board of county 
comffilSSloners was required to establIsh a value for each parcel "not less than fifty 
percent of the amount of the last assessed valuation appearing upon the county tax roll," 
s. 197.700(1), F. S. 1971. . 

Upon the deposit of the statutorily prescribed amount with the clerk of the circuit 
court by any person desiring to purchase the parcel and after publication of the notice 
of sale in a newspaper of general circulation in the county where the parcel was situated 
once each week for 2 successive weeks by said clerk, the county could dispose of the land 
at public sale to the highest bidder, s. 197.700(2), F. S. 1971. 

If no application to purchase the property was submitted within 2 years after said 
property had been available for sale, the county was authorized to dispose of the land in 
any method provided by law, s. 197.700(2), F. S. 1971. 

Section 125.35, F. S., provides the method for the sale of property belongin': to the 
coun,ty. The sale of said property can be made only after notice of the sale hOas been 
publIshed in a newspaper of general circulation in the county once a week for at least 2 
weeks. The board of countx commissioners is then authorized to accept the highest bid 
unless said board rejects all bids as too low, s. 125.35, F. S. ' 

Although Ch. 72-268, Laws of Florida, effective December 31, 1972, and Ch 73-332 
Laws .of Florida, made major .changes in Ch. 197, F. S. 1971, the above procedures set 
forth. In the now repealed .sections of Ch. 197 govern the sale and disposition of property 
acqUIred. by the county prIOr to December 31, 1972, by the foreclosure of county-held tax 
sale certIficates. 

It is well established that the rights of holders of tax sale certificates other than 
governmental agencies are to be determined by the laws in force at the time the 
certificat~s are acquired. See Leland v. Andrews, 176 So. 418 (Fla. 1937); Northern Inv. 
CorporatIOn v. Mutual Realty Co., 174 So. 849 (Fla. 1937); and AGO 074-202 

Under Ch. 197,"!J'. S. 1971, an individual certificate holder was assured that'for a period 
of 2 years followmg the entry of the final decree, property, if sold, would produce an 
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amount not less than 50 percent of the last assesse~ valua~ion. Up~n termination of the 
2-year period, the pl'operty could be sold to the highest bldder Wlthout any guarantee 
that said property would generate a definite return, unless the board ?f ~o.unty 
commissioners, in its discretion, rejected aU bids as too low. Therefore, the mdivIdt;tal 
certlficate holder, participating on a pro rata basis in proceeds from the sale, would deslre 
said proceeds to be as high as possibl7· . . 

Each time county-owned property lS offered for sale, the proVlsIons of Ch. 197, F. S, 
1971, and s. 125.35, F. S .• must be complied with, including the necessity to. republis~ the 
notice of sale. The sale of said property cannot be effected by negotlatlOn wlth a 
prospective purchaser without readvertisement. even thoug~ the prop~rty was 
advertised previously as required by s. ~25.35: \V.her~ a controlhng sta~~e. dIrects .the 
procedure for accomplishing some obJect, It IS, In eff~ct, a prohlbltlOn agamst 
accomplishing the object in any other manner [See Alsop v. PIerce, 19 So.2d 799, 805, 806 
(Fla. 1944); and In re Advisory Opinion of the Governor, Civil Rights, 306 So.2d 520, 523 
(Fla 1975))' and where a statute expressly mentions one procedure (e.g., the sale by 
notice published f~r2 weeks to the highest bidder), it impliedly excludes another 
procedure. See DobDS v. Sea Isle Hotel, 56 So.2d 341 (Fla, 1972); and Interlachen Lakes 
Estates. Inc. v. Snyder, 304 So.2d 4~3 (Fla. 1974). 

Based upon the abov7-quoted. statutory and case au~hority, it is. my opinion that 
property subject to the hen of pl'lvately held tax sale certIficates, acqulred by the county 
prior to December 31, 1972, by foreclosure of c0,unty-held tax sale certificates must be 
sold in accordance with the procedures set forth In Ch. 197, F. S. 1971. 

Although more than 2 year~ have elapsed since the ame?~ment of Ch. 197, F. S.1971, 
thus bringing the sale of sald proper~y under the proVlslons of s .. 12.5.35, F. S., the 
individual certificate holder still has an Interest that the proceeds be dIstrIbuted pursuant 
to the prior act. 

077-53-June 9, 1977 

LOCAL GOVERNMENT COMPREHENSIVE PLANNING ACT 

ORDINANCE AFFECTING LESS THAN 5 PERCENT OF LAND AREA-­
ONLY ONE PUBLIC HEARING lZEQUIRED 

To: Neal D. Bowen. City Attorney, Sanibel 

Prepared by: Michael H. Davidson, Assistant Attorney General 

QUESTION: 

In the enactment of ordinances which deal with the land use element 
of a comprehensive plan pursuant to the provisions of the Local 
Government Comprehensive Planning Act, when such ordinances deBtI 
with less that 5 percent of the total land area of the local governmental 
unit, must there be a second public hearing on a date set for the adoption 
of such ordinances? 

SUMMARY: 

Section 163.3181(3)(a), F. S. (1976 Sl1PP.), governing ,the procedu~es to be 
followed in noticing and holding public hearmgs regardmg the 
enactment of an ordinance affecting the land, use element of a 
comprehensive plan of a local governmental umt under the Local 
Government Comprehensive Planning Act when the total land area to be 
affected by such ordinance is less than 5 percent of ~he total land area C!f 
the governmental unit, requires only one du~y' noticed and h~ld publ~c 
hearing provided that the meeting at which such an ordmance IS 
adopted is noticed and conducted in compliance with the Government in 
the Sunshine Law, as judicially construed. 
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The Local 9-overn!llen~ Compr.ehensi\:e Planni?g Act has been amen~ed by Ch. 76-155, 
Laws of ~lol'lda, Whl.ch, m.ter aha, provIdes specIfic procedures govermng the enactment 
of an ordinance deahng wlth the land use element of a comprehensive plan. Section 3 of 
the 1976 act amends s. 163.3181, F. S., to read, in material part: 

(~) ... JW1~enev~r a local governing body considers the enactment of an 
ordmance ealing wIth the land use element of a comprehensive plan the 
following procedures shall be followed. ' 

(a) In cases where the proposed ordinance deals with less than 5 percent of 
tJ:.e total land area of the loca} governmental .unit, the governing body shall 
direct the clerk of the govermng body to notify by mail each real property 
owner whose land the governmental agency will restrict or limit the use of by 
enactment of the ordinance and whose address is known by reference to the 
latest ad valorem tax records. The notice shall state the substance of the 
proposed ordinance as it affects that property owner and shall set a time and 
p!ace for one or more public hearings on such ordinance. Such notice shall be 
gIVen at least 30 days prior to the date set for the public hearing, and a copv 
of such notice shall be kept in a separate book which shall be open to publIC 
inspection during the regular business hour~ of the office of the clerk of the 
governing body. The governing body shall hold a public hearing on the 
proposed ordinance not more than 60 days nor less than 30 days prior to the 
date set for adoption of the ordinance. (Emphasis supplied.) 

Section 2 of Ch. 76-155, supra, in pertinent part, amends subsection (3) of s. 166.041 
F. S.,' so as to except those ordinances which deal with land use enacted pursuant to th~ 
pro~sions of the Lo~al Government Comprehensive Planning Act from the procedural 
reqUlrements prescnbed by s. 166.041(3) for enactment of municipal ordinances in 
ger:eral. This section further operates to prohibit the adoption cf emergency ordinances 
whIch enact or amend a land use plan and to require ordinances which deal with land 
use pursuant to the provisions of the Comprehensive Planning Act to be enacted under 
the procedures prescribed in s. 163.3181(3), F. S. 

The second sentence of s. 163.3181(3)(a), F. S. (1976 Supp.), permits but does not 
require, more than one public hearing on ordinances deiJing with the la~d use element 
of a comprehensive plan and which deal with less than 5 percent of the total land area 
of the affect~d local governmental unit. The last sentence of s. 163.3181(3)(a) requires the 
local goverUl~g body to ~old <?n1y "a public hearing," i.e., only one public hearing, on a 
proposed ordinance deahng WIth the land use elements of a comprehensive plan within 
th.e ~pecified 30-day to 60-day time period prescribed by the statute. See Random House 
Dictlonary of the English Language, p.1, defining "a" as "one, a certain, a particular," 
a.nd also Le~te. v. Clarke,. 1 So. 149, 152 (Fl~; 1886), definin.g "a" !'Is an adjective of 
smgular ~peclficlty. There l~ no statutory reqUlrement. for public hearmg on the date set 
for !l:d?ptl?,?- of such .an ordi?ance. However, all meetmgs of the governing bodies of all 
munICIpalItIes at whIch offiCIal acts are to be taken are l'aquired to be public meetings 
open to the public at all times, s. 286.011, F. S., upon reasonable notice thereof to the 
public, Hough v. Stembridge, 278 So.2d 288 (3 D.C.A. Fla., 1973). Further, s. 163.3181(3)(a) 
does not ~equire the giving of advertised notice of the public hearing in a newspaper of 
ge~eral clrcul~tion; rather, it requires the local governing body to direct its clerk to 
notIfy by mall each affected real property owner, the use of whose land the local 
gov.ernmental agency proposes to restrict or limit b~r /"'1actment of the ordinance. Such 
notIce must state the substance of the proposed ordmance as it affects the particular 
property owner and set a time and place for the public hearing or hearings on the 
ordmance. 

Additi<;lUally, the conclusion that onJy one duly noticed hearing is required to satisfy 
the reqUlrements of s. 163.3181(3)(a), l<~. S. (1976 Supp.), is buttressed by a reading of s. 
163.3181(3)(b)1., which expressly and specifically requires two advertised public hearings 
on proposed ordinances which deal with more than 5 percent of the total land area of the 
local governing unit and particularizes the time within which each of the two 
adve!tisements and J:.earings is to be. made and held. If the Legislature had intended to 
reqUlre. two duly notIced public hearmgs to meet the requirements for s. 163.3181(3)(a), 
supra, It could have, and presumably would have, done so as in s. 163.3181(3)(b)1. 

Therefore, I am of the opinion that only one properly and timely noticed and held 
public hearing is required to meet the requirements of "a public hearing" on a proposed 
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land use ordinance dealing with less than 5 percent of the total land area of the local 
governmental agency under and as provided by the provisi<?ns of s: 163.3181(3)(a), r<:. S. 
(1976 Supp.), provided that the meeting at which su;h ordmance.ls adopted I~ n?~lced 
and conducted in compliance with the Government m the Sunshine Law, as JudiClally 
construed (s. 286.011, F. S.). 

077-54-June 9, 1977 

SPECIAL TAX DISTRICT 

CHANGE IN COMPOSITION OF FIRE CONTROL DISTRICT 
HEAD-EFFECT ON FIREMEN'S EXISTINGF'ENSION PLAN 

To: Ralph B. Wilson, St. Lucie County Attorney, Fort Pierce 

Prepared by: Sharyn L. Smith, Assistant Attorney General and Joslyn Wilson, Legal 
Research Assistant 

QUESTION: 

What effect would a change in the composition of the St. Lucie County­
Fort Pierce Fire Prevention and Control District Governing Board have 
on its firemen's pension plan? 

SUMMARY~ 

House Bill 651 (1977), which changes the com;l?os~ti~n of the .St. Lucie 
County.Ft. Pierce Fire Prevention and 9o'?-trol DIStrict s gov~rrung bOl;lrd 
by making the board of county commiSSionerS' the ex offiCIO governmg 
head of the fire district will not affect the distri~rs e~is.ting o/emen;s 
pension plan established under Ch. 175, F. S., the MuruClpal Firemen s 
Pension Trust Fund Act." 

According to your letter, a questio:t;l has been raised ?y !ITemen employed by the St. 
Lucie County-Ft Pierce Fire Prevention and Control DIstrIct as to the probable effects 
House Bill 651 (i977) will have on the district's existing firemen's retirement system. The 
1977 amendment to Ch. 59-1806, Laws of Florida, which create.d the dis~rict, makes the 
Board of County Commissioners of St. Lucie County the ex offiCIO go~erlllng board of t?e 
fire district. The fire control distri<:t.is pr~sently 'pro.vid~g a penSIOn progrt;,m for ItS 
retired employees under the "Mulll.clpal Firemen s PenSIOn Trust Fund Act, Ch. 175, 
F. S. Section 18 of Ch. 59-1806 prOVIdes: 

The board is authorized to employ the fire fighting pers?nn!=ll here.tofore 
employed by the City of Fort Pierce and by the Fire Control DI~t~lct her7m and 
hereby abolished. All rights of such personnel unde~ the CIVIl serVlce and 
retirement laws and ordinances. of the City of F0t:t Pierce and all rules and 
regulations pertaining thereto are hereby respectlVely preserved unto such 
personneL 

The firemen are concerned that the change in board !Uembership will adversely affect 
their participation in their existing pension plan estabhshed under Ch. ,175, F. ~ •. 

The fact that the St. Lucie County Commissioners serve as the ex OffiCIO comm~ssloners 
and governing head of the fire district does not mea~ th~t they lack t~e auth~r~~y to do 
all things necessary to carry out the purl?ose of the ~strict. The term. ex ~ffiC\o mea~s 
"by virtue or because of an office" and !umply descrIbes thE! D;lanner In. whIch an offiCial 
may validly serve as a member of another board or commlSSIOnj that IS, he serves a~ a 
member of another board or commission because of an ?ffice alr~ady h~ld by: him, 
provided, however, that the duties of the two offices ar7 not lUcompatIb}e or lUcon~lstent. 
Attorney General Opinion 075-296. See State v. Florld!i State TurnpIke Authol'lty, 80 
bu.2d 337 (Fla. 1955) (~ember of. State R~a~ Board servlUg as ex OffiCIO member of State 
Improvement CommiSSIOn); AdVIsory Opilllon to the Governor, 1 So.2d 636 (Fla. 1941) 
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(chairman of State Road Department serving as ex officio member of State Planning 
Board); Amos y. Mathew~, 126 So. 308 (Fla. 1930) (Governor, Comptroller, and State 
Treasurer serVIng ex offielO as the State Board of Administration)' Whitaker v Parsons 
86 So. 247 (Fla. 1920). ' . , 

Whether an officer as a member of both boards holds one or two offices is dependent 
on the nature of the duties of each. 

[I]f the duties of the two capacities are separate and distinct so that the officer 
while a,cting in one capacity, is governed by one law and, while acting in th~ 
o~h~r, IS governed by a different and independent law, then he holds two 
dlstmct and separate offices. [67 C.J.S. Officers s. 9, p. 120.) 

The Fort Pierce·St. Lucie. County Fir~ District was created by the Legislature in 1959 
for th;e p1:ll'pose of perfor~11lng ~ p,rescrIbed, specialized function, that is, providing and 
coordmatIng fire l?rotectlOn w~thin the district. The district's governing board was 
granted the ~uthol'lty "to establish, contract for. operate and maintain whatever facilities 
may be re.q~red to so red!lce. fire hazards an~ to prevent th~ d~structjon of the properties 
located Wlthm the . . . distrIct and to exercIse the powers mCldent to the operation of a 
fire prevention and control district .... " Chapter 59·1806 Laws of Florida To 
implement the P'.li'pose of the district, the board is authorized to levy and collect t'axes 
for the pt:yment of ~ot~s that may be issued b~ t!:e district. See ss. 12 and 20, Ch. 59. 
~806. ~hlle th~ duties I~posed upon the fire dlStl'lCt'S board of commissioners are not 
mC0l1slstent w~th. those Impose~ ~p0J?-. the county bo.ard of commissioners, they are 
separate and distinct. The fire distl'lct IS a separate polItical entity from the county and 
its gov~rn}ng boar~ of commissi?ners is governed by a different and independent'law. 
Accordill",~, a publIc officer servmg ~s ~ounty commissioner for St. Lucie County and as 
an e~ ~fficlO member of ~h~ fire distrIct's board serves in two distinct and separate 
capacltles. and holds two distmct and separate offices. 

The Chief of the Governments Division of the Bureau of the Census of the United 
States. D.epart~ent of Commerc~ has inf~rmed the county that if the board of county 
commls~lOners IS also the ex officlO govermng board of the fire district, the district would 
be c\asslfied as a dependent agency of the county for federal revenue sharing purposes. 
SectIOn ?18 .. 31(5), F. S., defines a "special.district" as "a local unit of special government, 
except ~IStl'lCt school boards and commumty college districts, created pursuant to general 
or speclalla'Y for th~ P!lrpo.se .of performin& prescribed specialized functions, including 
~rban functIons! Wl~hll~ ~;mlted uboul}dal'l~s.". Section 218.31(6), F. S., defines a 
depen~ent specI!!1 dIstrIct . as a special dIstrIct whOSe governing head is the local 

governmg authOrIty, ex OffiCIO, or otherwise, or whose budget is established by the local 
g,?vern)11ent authority" for the purposes of part III of Ch. 218, F. S., the Uniform Local 
Fmanc~al Government and Reporting Act. Under these definitions, it appears that 
amen4inf;l' s. 6, Ch. 59-1~06, Law~ of Florida, so as to make the board of county 
c,?m1!llsslO,ne!s the ex offi?lO govermng head of the fire district would operate to bring the 
distrIct wlt¥n .the. purvIew, of part III. of Ch. 218 as a "dependent special district," 
thereby subJectmg It to the oudget reqUIrements of s. 218.34{2}, which provides: 

The proposed budget of a dependent special district shall be contained within 
the general budget of the local governing authority and clearly stated as the 
budget of the dependent special district. Financial reporting shaH be made in 
the same fashion as provided by rules of the department. 

This de~ignation of the fire control district as a "dependent special district" is however 
only pertment to ~h~ Uniform Local 90v;ernment Financial Management and 'Reporting 
Act and does not, In Itself, affect the dlstl'lct's status with respect to state revenue sharing 
or the district's firemen's pension plan. 

Acc0.t:dingly, I am of the opinion that the aforesaid amendment to Ch. 59-1806, Laws 
of. F~onda, as ap1ende? by Ch. 65·2191, Laws of Florida, will not affect the district's 
eXls~mg firemen ~ penSlOn plan regardless of the composition of its government head ex 
officlO or otherWIse. ) 
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077·55-June 17. 1977 

CONSTITUTIONAL LAW 

PROVISION OF RELIGIOUS FACILITIES AND SERVICES OF 
CHAPLAIN IN COUNTY JAIL BY SHERIFF-DOES NOT 

VIOLATE ESTABLISHMENT CLAUSE 

To: A. L. Johnson, Santa Rosa County Attorney, Milton 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 

077-55 

1. Are any of the following practices prohibited by either the 
Establishment Clause of the First Amendment to the United States 
Constitution or s. 3, Art. I of the Florida Constitution: maintenance of an 
area within a county jail which is used for the conducting of religious 
services for the inmates; maintenance of a rent· free office within a county 
jail for the use of the prison chaplain; or use of public funds to employ a 
chaplain to minister to the inmates at the county jail? 

2. If the answer to question 1 is in the negative, is the board of county 
commissioners authorized to establish such religious facilities at the 
county jail or compensate the prison chaplain from the general revenue 
fund of the county,,? 

SUMMARY: 

Neither the Establishment Clause of the First Amendment to the United 
States Constitution nor s. 3, Art. I, State Const., prohibits the maintenance 
of religious facilities within the confines of the county jail or the 
compensation from public funds of a chaplain to mmister to the religious 
needs of the inmates provided that such facilities and clergy are made 
available to all inmates regardless of religious belief and that no one 
religion is given preference over another. 

The internal operation and equipment of the county jail is the 
responsibility of the sheriff, subject to applicable rules and regulations 
~romulgated by the Department of Offender Rehabilitation. Accordingly, 
the nature of religious facilities provided at the jail is within the 
discretion and jurisdiction of the sheriff, provided that no expenditure of 
funds for construction, repair, or carital improvement of the county jail 
is involved. Should repair or caRita improvement of the county jail be 
required to provide religious facuities at the county jail, expenditures for 
such :purpose would nave to be authorized by the board of county 
commlssIOners. 

Public funds may not be expended by the board of county 
commissioners to compensate a prison chaplain to service inmates of the 
county jail. However, the compensation of such chaplain may be included 
in the office budget of the sheriff and paid out of duly appropriated and 
budgeted moneys of that office. 

AS TO QUESTION 1: 

Your first g,uestion is answered entirely in the negative. 
The EstablIshment Clause of the :b"'irst Amendment to the U. S. Constitution prohibits 

the state from aiding, endorsing, or promoting particular religions. Abington School 
District v. Schempp, 374 U. S. 203 (1963); Engel v. Vita!e, 370 u. S. 421 (1962); Everson 
v. Board of Education 330 U. S. 1 (1946). The Free ExerCIse Clause embraces the freedom 
to believe, and the freedom to act according to those beliefs, a~d thus prohibits the state 
from inhibiting the practice of religion. Cantwell v. Connectlcut, 310 U. S. 296 (1940); 
Walz v. Tax Commission, 397 U. S. 664 (1970). Both of these pr~nciples embodied in the 
First Amendment are applicable to the states by operatlOn of the Fourteenth 
Amendment. Torcaso v. Watkins, 367 U. S. 488 (1961); Cantwell v. Connecticut, supra. 
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Similar concepts of religious freedom have also been guaranteed by the Florida 
Constitution under s. 3, Art. I: 

There shall be no law respecting the establishment of religion or prohibiting or 
penalizing the free exercise thereof. Religious freedom shall not justify 
practices inconsiptent with public morals, peace or safety. No revenue of the 
state or any political subdivision or agency thereof shall ever be taken from the 
public treasury directly or i.,directly in aid of any church, sect, or religious 
denomination or in aid of any sectarian institution. 

The establishment of religiolls facilities in penal institutions, and, in particular the 
payment of clerics by the state to minister to inmates in such institutions has reqttired 
the judiciary to examine the relationship between the Establishment and 'Free Exercise 
Clauses. In O'Malley v. Brierley, 477 F.2d 785 (3rd Cir. 1973), the court described its 
dilemma in the follOwing manner: 

Is the cre~ti<?n by the state of an official position for a cleric, granting to him in 
a state bUllding access to members of a state-controlled prison popUlation state 
"sp.oI!-sor~hip, financial supp~rt,. and active lnvolvement ... in religious 
actiVIty? {Walz v. Tax COmmlSSIOn, 397 U. S. 664, 668 (1970).) Conversely is 
the refusal by a state official to permit officially designated ministers of religion 
to counsel state-controlled prisoners on state property, state "inhibition" of 
religion? [447 F.2d at 792.] 

Although the 8uvreme Court has not yet expressly decided whether or not state. 
supported religious facilities and clerics in prisons violate the Establishment Clause see 
Abington School Dist. v. Schempp, supra (J. Brennan concurring 297-298), this issue' has 
been explored by the lower federal courts. Thus, in Kahane v. United States, 396 F. Supp. 
687,698 (E.D.N.Y. 1975), a{f'd, 527 F.2d 49 (2nd Cir. 1975), the court analyzed the "unique 
area of tension" between the Free Exercice Clause and Establishment Clause in which 
prisons are located: 

[~]here the gover~ment has total. control over ~eople's lives, as in prisons, a 
ruche has necessanly been carved lUtO the establIshment clause to require the 
gov~rnment to afford opportunities for worship. • .. Thus, in the prison 
settmg the establishment clause has been interpreted in light of the affirmative 
demands of the free exercise clause. 

See al~o Horn v. People ~f California, 321 F. Supp. (D.C. Cal. 1968), a{f'd, 436 F.2d 1375 
(9th Clr. 1970), cert. den d, 401 U. S. 976 (1971), holding that the payment of funds to 
prison .chaplains does not constitute an establishment of religion. 

The Impact of the Fourteenth Amendment upon the right of prison inmates to practice 
their religion has also been considered in recent years. It has been held that the 
Fourteenth Amendment precludes prison authorities from indirectly and unreasonably 
disfavoring the prac.tices of some religions by prison inmates. See Cruz v. Beto, 405 U. S. 
319, 322 (1972) (whIle clergy need not be provided for every sect "regardless of size" 
comparable opportunities for religious practices must be afforded); Knuckles v. Prass~ 
302 F. Supp. 1036, 1057 (E. D. Pa. 1969) (inmates entitled to have access to Muslin: 
minister where prison officials permitted visits by Catholic, Protestant, and Jewish 
cl.ergy)j. X {BryaIl;t) v. Carlson! 363 F .. Supp. 928 (E.D. Ill. 1973) (no willful religious 
discnmmation eXlsts where prIson officlals demonstrated they were willing to contract 
for, and pay, on a per visit basis, a Muslim minister in same manner as for Catholic 
Protestant, and Jewish clergy); Long v. Parker 390 F.2d 816 (3rd Cir. 1968) (cas~ 
remanded to determine whether prison's failure to provide Muslim ministers constitutes 
discrimination when other faiths were provided clergy); Northern v. Nelson, 315 F. Supp. 
687 (N.D. Cal. 1970), affd, 448 F.2d 1266 (9th Cir. 1971) (state that provides Protestant 
Catholic, and Jewish clergy to prison inmates must also pay Muslim minister pursuant 
to. and in accordance with rates paid to other faiths); Annot., 12 A.L.R.3d 1276. But c(. 
Glttlemacker v. Prass~, 428 F.2d 1 (3rd 9ir. 19yO) (the req~ir.ement that the state impose 
no unr~asonable barflera ~o free exerCIse of mmates' rehgIon cannot be equated with 
suggestlOn that the state has an affirmative duty to supply every inmate with a 
clergyman or religious services of his choice). 
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Applying the foregoing principles to your inquiry, I am of the opinion that the 
Establishment Clause of the First Amendment does not prohibit either the maintenance 
of an area within the Santa Rosa County Jail to be used for the conducting of religious 
services or the maintenance of a rent·free office within the confines of the jail for the 
purpose of religious counseling or other religious communications between the chaplain 
and the inmates or the use of public funds to compens8:t~ the chapl.aip. [A m~f!l~er of 
model penal an~ correctional .cC!des advocate t~e prOVISIons of. relIgiOUS faclhtl~~ or 
chaplains to mimster to the rehgIous needs of pflsoners confined lU county or munICIpal 
jails as wen as state and federal prisons. See American Bar Association, Joint Committee 
on the Legal Status of Prisoners, Tentative Draft of Standards Relating to the Legal 
Status of Prisoners, s. 6(3)(b), (c), (e), (f) (1977); National Sheriffs' Association Manual of 
Jail Administration, s. 21(7), (1970); Fourth United Nations Congress on Prevention of 
Crime and Treatment of Offenders, Standard Minimum Rilles for the Treatment of 
Prisoners, Rules 41, 42 (1955); National Advisory Commission on. Criminal J?-stice 
Standards and Goals, Corrections, s. 2.16 (1978).} Moreover, such l?ractlces are not, m my 
opinion, proscribed by s. 3, Art. I, Sta~e. Const. ~~t?ough the Flonda Sup~eme Co~t has 
not yet considered whether or not relIgiOUS faCIlities or clergy may, consIstent WIth s. 3, 
Art. I. be provided for.prisone!s serving senten~es in Florida pe~al institutions, F~l)rida 
courts have generally been gmded by cases declded under the Flrst Amendment GO the 
United States Constitution, when considering the meaning of s. 3, Art.!. See State ex rel. 
Singleton v. Woodruff, 13 So.2d 704, 705 (1943), holding that s. 5 of the Dedaration of 
Rights, State Const. 1885 (now s. 3, Art. I, State Const.) "merely reinforced the Federal 
immunization of religious liberties"; and the Commentary in 25 F.S.A. 83 (1970). 
Accord~ngly, I am o~ the opinion t.h~t, in t.h.e. ab.s~nce of,. ap.d pending, judicial 
determmation the mamtenance of relIgiOUS faCllItles m county Jalls or the payment of 
public funds t~ compensate a chaplain serving the religious needs of such prisoners does 
not violate s. 3, Art. I, State Const., provided that such religious facilities are provided 
on a nondiscriminatory basis, with no sect or denomination given preference over 
another. See and compare Brown v. Orange County ]3oard of Pub. Inst., 128 So.2d 181 (2 
D.C.A. Fla., 1960); Nomr v. Brevard County Educatlonal Fac. Auth., 247 So.2d 304 (Fla. 
1971); Johnson v. Presbyterian Homes of Fla., Inc., 2;J9 So.2d 256 (Fla: 1970); Paul v. Dade 
County, 202 So.2d 833 (3 D.C.A. Fla., 1967); SouthSIde Estates Baptist Church v. Board 
of Trustees 115 So.2d 697 (Fla. 1959). [It should also be noted that chapels may be found 
in state pehal institutions and that nondenominational chaplains are employed by the 
Department of Offender Rehabilitation to serve the religious needs of inmates confined 
in such institutions. See s. 944.11, F. S., providing, inter alia, that the Department of 
Offender Rehabilitation "shall adopt such regulations as it may deem proper •.• for the 
proper instruction of the pris?ners in their basic. f!loral ~~ religious dutie~."] 
Additionally it should be emphaSIzed that the use of religiOUS faclhties or the conductmg 
of religious ~ervices within the confines of the count;v jail is s~bj~ct to S\lC~ .regulation 
and restriction as may be necessary to ensure the effiCIent fUnctlOmng of the JalL C(. Wolf 
v. McDonnell 418 U. S. 539, 556 (1974), in which the U. S. Supreme Court recognized 
that there mdst be mutual accommodation between the institutional needs and objectives 
and the provisions of the Constitution that are of general application. See als? State ex 
reI. Singleton v. Woodruff, 13 So.2d .104 (Fla. 1943); ~nd AGO 057-25.0 co?-c1~~ng t~at a 
sheriff may deny permission to religlOus groups seeking to hold serVIces m Jall corndors 
and hallways where such serVices would interfere with the normal functioning of the jail 
or endanger prison security. 

AS TO QUESTION 2: 

lJthough t.he sheriff "has no exclUSively inherent or constitutional right to the cu~tody, 
care and keeping of county convicts" [I:an~ v. Walke!, ~5 So, 7~, 80 ~Fla:, 1903)], It ~as 
been held that in the absence of a constItutional descrlptlOn of his dutles, the operatlOn 
of the [county jail] and the control and custody of the inmates therein are in the hands 
of the sheritr." Baugher v. Alachua County, 805 So.2d 838, 839 (1 D.c;:.A,. Fla., 1975). 
Accord: Brown v. St. Lucie County, 153 So. 906, 908 (Fl~. 1933), wh~relU ;~ was stated 
that the county jail is county property which the law reqUlres the shenffto manage and 
look out for"; AGO 074-266, holding that the s~eriffis r~spo?sible for "efficient operation 
of the jail"; 60 Am. Jur.2d Penal and Correctwnal Inst~tllt!Ol1:s ;> •. 9. 

The sheriff's responsibility for the operation of the county Jalils made apparent by s. 
30.49, F. S., which provides in pertinent part: 
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(1) At the time fixed by law for preparation of the county budget, each 
sheriff shall certify to the board of county commissioners a proposed budget of 
expenditures for the carrying out of the powers, duties, and cperations of his 
office for th~ ensuing fiscal year of the county. The fiscal year of the sheriff shall 
henceforth commence on October 1 and end on September 30 of each year. 

(2) The sheriff shall submit with the proposed hudget his sworn certificate, 
stating that the proposed expenditures are reaE,onable and necessary for the 
proper and efficient operation of the office fOl the ensuing year. Each proposed 
budget shall show the estimated amounts of all proposed expenditures for 
operating and equipping the sheriff's office and jail other than construction, 
repair, or capital improvement of county buildings during the said fiscal year. 
The expenditures shall be itemized as follows: 

(a) Salary of the sheriff. 
(b) Salaries of deputies and assistants. 
(c) Expenses, other than salaries. 
(d) Equipment. 
(e) Investigations. 
(fJ Reserve for contingencies. (Emphasis supplied.) 

Section 30.49(4), F. S., authorizes the board of county commissioners to "amend, 
moclify, increase or reduce any or all items of expenditures." This section, however, only 
authorizes the board to increase or reduce by lump sum the six items set out in the 
statute and does not empower the board to "dictate how the monies [sic] allocated by any 
one item can be used:' Weitzenfeld v. Dierks, 312 So.2d 194, 196 (Fla. 1975). The 
Weitzenfeld court further held: 

We find the internal operation of the sheriff's office and the allocation of 
appropriated monies [sic] within the six items of the budget is a function which 
belongs uniquely to the sheriff as chief law enforcement officer of the county. 
[Id. at 196.] 

See also s. 30.53, F. S., providing in pertinent part the ',[t)he independence of the sheriffs 
shall be preserved, concerning the purchase of supplies and equipmont, selection of 
personnel, and the hiring, firing, and setting of salaries of such personnel .... " 

Applying the foregoing statutes and authorities to your inquiry, it appears that the 
establishment of religious facilities within the confines of the county jail constitutes part 
of the operation of the jail; and hence, the nature of such religiouO' facilities so provided 
is within the discretion and jurisdiction of the sherif!:~ provided that no expenditures for 
construction, repair, 01' capital improvement of the county iail are involved. Attention 
should also be directed, however, to s. 951.23(2)(a) and (b), F. S., which authorizes and 
directs the Department of Offender Rehabilitation to adopt rules and regulations 
prescribing standards and requirements with reference to: 

(a) ThE: construction, equipping, maintenance, and operation of county and 
municipal detention facilities; 

(b) The cleanliness and sanitation of county and municipal detention 
facilities; the number of county and municipal prisoners who may be housed 
therein per specified unit of floor space; the qUality, quantity, and supply of 
bedding furnished to such prisoners; the quality, quantity, and diversity of food 
served to them and the manner in which it is served; the furnishing to them of 
meclical attention and health and comfort items; and the disciplinary treatment 
which may be meted out to them. 

Pursuant to the foregoing statutory authority the Department of Offender Rehabilitation 
has promulgated Rule 33-8.09 F.A.C. providing in relevant part: 

(1) The officer-in-charge (sheriff] should make maximum use of programs 
available through local community resources. 

(2) Tlle following is a partial list of agencies that may provide services to, 
prisoners . • . Ministerial Associations. 
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(7) Rules and regulations shall be adopted to permit visits ",:i~h p~isor:ers by 
the following . . . his pastor ... any persons who are partIclpatmg m a~y 
rehabilitative 01' service program approved and authorized by the officer-m­
charge of the detention facility. 

Additionally, the pay,ment. of funds to a ~rison chaplain may be included within the 
sheriff's budget submItted 10 accordance WIth s. 30.49, F. S.. . 

As to whether the board at county commissioners may mdependently authonze the 
expenditure of county funds t.o compensate a prison chapla.in, I am of the. opinion that a 
different conclusion must be reached. Noncharter coun~es may exerCIse only those 
powers which have been co?ferred upon t~en: by law. Sect~on l(f), Art. VIII, S:at~ Const. 
See alsf) State ex reI. Volusia County v. DlCkmson, 269 So.2d 9, 11 (Fla. 1972), AliO 077-
38. In this regard, r find no statutory provision ~u~horizin~ counties to expend co~n~y 
fund:., to compensate 01' employ chaplains to miUlster to mmat~s. at the county JaIl. 
Compare s. 951.06, F. S., requiring the board of county comrrusslOn~rs to employ a 
captain and such personnel as may be necessary ~o. guard coun~y pnsoners who are 
laboring on the public works of the county and provIdmg that salarIes of such employees 
be paid out of the general revenue fund of the county. See al~o s'. 951.03, F. S. Nor do f 
find a statutory provision which Pll!ports to vest ~ny authonty m tp~ board of county 
commissioners with respect to the mternal operatlOn of the county Jail. Cf. Baugher v. 
AJachua County, supra, in w~ich it was state~: U(t)hat t~e.defendant county has a.duty 
to construct and provide funos for the operatIOn of the Jall can hardly be the baSIS for 
holding that it thereby becomes responsible for the day-to-day operation of the 
jail .... " . . ... 

Accordingly, the maintenance of ~xistmg rel~glou~ faClhbe~ o~ a .ch;apel at the cour:ty 
jail is the responsibility of, and Within the cliscrebon and JUl'lsclictIon of, the. ~he~)ff, 
subject to applicable rules promulgated by the Department of Offender Reha1?lh~atlon 
pursuant to the provisions of s. 951.23, F. S. However, the board of ~o';1nty com~1lSSlOners 
may authorize the repair or capital improvements of the. c?unty Jail to. prov~de for -;>1' 
establish such facilities or chapel. See s. 30.49, F. S., !eqwrlllg the sh~l'lff to mcl';1de. III 
his budget "estimated amounts of all proposed expenditure.s !'''r oper~tin~ and eqUlppmg 
the sheriff's office and jail other: than ~onstruct~(jn, repazr, or capztal zmprovement of 
county buildings . ... " (EmphaSIS supplIed.) Sectlllll 125.01(1)(c}, F. S., af s. 130.0}, F. S, 

077·56-June 17,1977 

LEGISLATION 

"LEGISLATIVE APPROVAL" FOR USE OR PLEDGE OF FIRST 
GAS TAX FUNDS MEANS STATUTE AND 

NOT JOINT RESOLUTION 

To: Dan 1. Scarborough, Senator, 7th District, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Joslyn Wilson, Legal 
Research Assistant 

QUESTION: 

May the Legislature authorize the use of, 01' pledge, the first gas tax by 
joint resolution? 

SUMMARY~ 

The Legislature may not authorize the use or pledge of the first gas tax 
by joint resolution under s. 339.12(5)(d), F. S. 

Section 339.12(5)(d), F. S., provides: 
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(d) The department shall not use or pledge the proceeds of the first gas tax 
on any revenue-producing transportation project without legislative approval. 
(Emphasis supplied.) 

The funds collected from the first gas tax are transferred into the "State 
Transportation Trust Fund," to be used for "the construction and maintenance of state 
roads as otherwise provided by law, under the direction of the Department of 
Transportation." (Emphasis supplied.) Section 206.46, F. S. Also see s. 206.45(1), F. S., 
establishing the "State Transportation Trust Fund" for use as provided by law. The plain 
language of the foregoing statutory provision limits approval for the use of the first gas 
tax to laws enacted by the Legislature. The important consideration is, then, whether 
legislative approval of the use of the first gas tax by resolution for the proposed Dames 
Point Bridge Project and related North/South Connectors satisfies the statutory 
requirements of ss. 339.12(5)(d), 206.45(1), and 206.46, F. S. 

Most jurisdictions recognize a distinction between "resolutions" and "laws." See, e.g., 
Baker v. City of Milwaukee, 533 P.2d 772, 775 (Ore. 1975) (resolution is not law but 
merely expression of Legislature's opinion); State ex reI. Jones v. Asherbury, 300 S.W. 2d 
806, 817 (Mo. 1957); Village of Altamont v. Baltimore & O.S.W. Ry. Co., 56 N.E. 340, 341 
(Ill. 1900). Although sume constitutions provide to the contrary, "the general rule is that 
a joint or concurrent resolution adopted by the Legislature is not a statute, does not have 
the force or effect of law, and cannot be used for any purpose for which an exercise of 
legislative power is necessary." 73 Am. Jur.2d Statutes s. 3, p. 270. Accord; 77 C.J.S. 
Resolutions, p. 314 (a resolution is not a law). Resolutions are generally considered to be 
a temporary act, a declaration of the will of the Legislature in a given matter, unlike 
laws which are a continuing and permi:1nent rule of government. See Certain Lots Upon 
Which Taxes are Delinquent v. Town of Monticello, 31 So.2d 905 (Fla. 1947); Brown 'v. 
City of St. Petersburg, 153 So. 141 (Fla. 1933). 

In Florida, joint resolutions are often regarded as similar to bills. See, e.g., s. 7, Art. III, 
State Const. (signing of bills or joint resolutions); s. 15.07, F. S. (deposit of joint 
resolutions with Department of State, cr., In re Apportionment Law, 281 So.2d 484 [Fla. 
1973) (due process requires that resolutions meet same basic requirements as laws). Once 
a bill has been passed by the Legislature, however, it must be presented to the Governor 
for approval. Section 8, Art. III, State Const. The State Constitution vests in the Governor 
as the chief executive of the state a qualified power to veto legislation. This power cannot 
be abrogated or limited by the Legislature. See Amos v. Gunn, 94 So. 615 (Fla. 1922). A 
bill becomes law if approved and signed by the Governor or if he fails to veto it within 
7 consecutive days after _presentation (15 if the Legislature adjourns or takes recess). 
Section 8, Art. III, State Const. The purpose of this provision is to insure the Governor's 
consideration of every bill before it becomes law. 

A resolution passed by the Legislature is not subjected to the Governor's scrutiny. The 
Governor has no authority to review these resolutions prior to their becoming effective. 
Cf, Ginley v. Scott, 164 A.2d 424, 430 (Pa. 1960) (resolution may be adopted by either or 
both houses of Legislature, does not require Governor's signature or approval to validate 
it, and is not subject to be vetoed by Governor). Thus, it appears that distinction between 
a resolution and a law is, in part, due to the method of approving these measures. A 
resolution ordinarily is passed without the forms and delays normally required by the 
Constitution as a prerequisite to the enactmEnt of valid laws. 77 C.J.S. Resolutions, p. 
314. To permit a resolution, therefore, to satisfy the statutory mandate that approval be 
by law circumvents the safeguards contained in the Constitution and the Governor's 
authority and constitutional duty to review legislation. On the basis of the foregoing, I 
must conclude that a resolution is not a law. 

However, a more difficult question is whether the "legislative approval" standard of s. 
339.12(5)(d}, F. S., is satisfied by the passage of a concurrent resolution. Section 206.46, 
F. S .• appropriates annually all sums of money necessary to provide for the payment of 
the construction and maintenance of state roads by the Department of Transportation 
from the State Transl?ortation Trust Fund. Compare s. l(c), Art. VII, State Const. I am 
unaware of any Flo1'1da decision which has construed the language in question in s. 
339.12(5)(d), or any other statute containing a similar provision. However, because public 
moneys contained in the State Treasury and the taxing power of the state are involved 
in this issue, I am inclined to the view that, pending legislative or judicial clarification, 
the phrase "legislative approval" as used in s. 339.12(5)(d) contemplates an official act of 
the Legislature as opposed to a concurrent resolution. 
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It should be noted, however, that a bill is presently before the Legislature which 
provides that, subject to certain conditions, the Legislature is not required to approve the 
use of the funds for the J acksonviIIe Expressway System under s. 339.12(5}(d), F. S.: H.B. 
1558 (1977). 

077·57-June 20, 1977 

TAXATION 

NONPROFIT CORPORATION NOT EXEMPT FROM COLLECTION 
OF ADMISSIONS TAXES 

To: Tom Lewis, Representative, B3rd District, North Palm Beach, and Harry L. Coe, Jr., 
Executive Director, Department of Revenue, Tallahassee 

Prepared by: Staff 

QUESTION: 

Must a nonprofit corporation selling tickets to a fundraising ev~nt and 
inadvertently collecting admissions tax from the buyers of the tickets 
remit the taxes collectl:;d to the state? 

SUMMARY: 

Transactions in whi~~ a tax-exempt .nonprofit. ,!orporati,on .charges 
admission to a fundralSIng event held In a mumclpal audItorIUm are 
taxable under the Florida admissions tax law, s. 212.04, F. S., and are not 
tax exempt by virtue of the nonprofit corporation's holding a sales and 
use tax exemption granted under s. 212.08(7)(a), F. S., with respect to the 
purchase or lease of articles of tangible personal property by religious, 
charitable, and educational institutions and used in carrying on the 
customary activities of such institutions. 

Your question is answered in the affirmative. 
Your letter states that the Mid County Medical Center (hereinafter calIed "the center") 

is a Florida nonprofit corporation and holder of a Florida sales tax exemption number. 
The center held a fundrrusing event in West Palm Beach Auditorium. The auditorium's 
public relations firm had tfc~ets printed for the event ~hich reflected the ad!llissions 
price plus a 4 percent admiSSions tax. While ~he center did not requ~st t~at thiS tax b,e 
collected it was nevertheless collected from ticket buyers and depOSited m the center s 
bank acc'ount. Your question, simply stated, is whether the center may keep these funds 
or must pay them to the state. 

A nonprofit corporation does not become exempt from the admissions tax by virtue of 
holding a sales tax exemption nu,?ber. The admission~ ta~ is separate and.rll~tinct fror;n 
the sales tax in this respect. Section 212.04, F. S., which Imposes the adnnsslOns tax, IS 
broadly worded: 

Admissions tax; rate, procedure, enforcement, etc.-It is hel'eby declared 
to be the legislative intent. that every person is exerci~irl;g a t~~Aable priviI~ge 
who sells or receives anythmg of value, by way of admiSSions. 1<01' the exercise 
of said privilege a tax is levied as follows .... 

Likewise, the term "admissions" is broad~y defined in s. 212.02(16), F. S.: 

The term "admissions" means and includes the net sum of money after 
deduction of any federal taxes for admitt}ng a person or yepicle or pers?ns to 
any place of amusement, sport, or recreatIOn, or for the pl"lVl~ege o~ entermg or 
staymg in any place of amusement, sport or recreatIOn, mcluding but not 
limited to theaters, shows, exhibitions, games, races or any place where charge 
is made by way of sale of tickets, gate charges, seat charges, box charges, 
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season pass charges, covel' charges, greens fees, participation fees, entrance fees 
or other fees 01' receipts of anything of value measured on an admission or 
entrance or length of stay or seat box accommodations in any place where there 
is any exhibition, entertainment, including admissions to performances of 
philharmonic associations, opera guilds, little theaters, and similar 
organizations, amusement, sport or recreation, and all dues paid to private 
clubs providing recreational facilities, including but not limited to golf, tennis, 
swimming, yachting, and boating facilities. 

Other provisions in Ch. 212, F. S., which express the intent of the Legislature are also 
broadly worded. See, e.g., s. 212.21(2), which reads in part: 

It is he~eb.y declared to be the specifi~ legislative intel!-t to tax each and every 
sale, admISSIon, use, storage, consumptIOn or rental leVIed and set forth in this 
chapter, except as to such sale, admission, use. storage, consumption, or rental, 
as shall be specifically exempted therefrom by this chapter, subject to the 
conditions appertaining to such exemption. . .. 

Certain exemptions to the tax on admissions are set forth in s. 212.04(2)(b), F. S., which 
reads: 

No tax shall be levied on admissions to athletic or other events held by 
elementary schools, junior high schools, middle schools, high schools, 
community colleges, deaf and blind schools, facilities of the [youth services 
program of the Department of Health and Rehabilitative Services), and state 
correctional institutions when only student, faculty, or inmate talent is utilized. 

This exemption provision. must be strictly limited to the transactions described therein. 
See s. 212.21(3), F. S., whICh reads: 

lt is further declared to be the specific legislative intent to exempt from the 
tax o.r taxes or {rom the operation or the imposition thereof only such sales, 
admIssions, uses, storages, consumption or rentals in relation to or in respect of 
the things set forth b1 this chapter as exempted from the tax to the extent that 
such exemptions are m accordance with the provisions of the constitution of the 
state and of the United States. It is further declared to be the specific legislative 
intent to tax each and every taxable privilege made subject to the tax or taxes, 
except such sales, admissions, uses, storages, consumptions or rentals as are 
specifically exempted therefrom by this chapter to the extent that such 
exemptions are in accordance with the provisions of the constitution of the state 
and of the United States. (Emphasis supplied.) 

See also Thayer v. State, 335 So.2d 815 (Fla. 1976); Interlachen Lake Estates, Inc. v. 
Snyder, 304 So.2d 433 (Fla. 1973); and Wanda Marine Corp. v. State Dept. of Revenue 
305 So.2d 65 (1 D.C.A. Fla., 1975), applying the principle expressio unius est exclusi~ 
alterius to limit statutory enumerations to the things mentioned therein. Furthermore, 
tax exemptions generally are strictly construed against the party claiming the exemption. 
See, e.g., State ex rel. Szabo Food Services v. Dickinson, 286 So.2d 592 (Fla. 1973). 
Retu~ning to the instant question, I conclude that s. 212.04(2)(b), F. S., provides no 

exemptIOn for nonprofit corporations. The Department of Revenue's rules likewise 
provide no exemption for these corporations. See Rule 12A·l.05(2) and (3), F.A.C. 
~onpx:ofit corpor~ti~ns are therefore subject to the general provisions in s. 212.04, F. S., 
Imposmg an adffilsslons tax. 

The only remaining issue is whether the center's tax exemption under s. 212.08(7)(a) 
F. S., m(\y be construed to cover admissions transactions. That provision reads: ' 

Religious, charitable and educational.-There shall be exempt from the 
t~x imposed by this chapter articles of tangible personal property sold or leased 
direct to or by churches or sold or leased to, nonprofit religious, nonprofit 
educational, or nonprofit charitable institutions and used by such institutions 
in carrying on their customary non.profit religious, nonprofit educational, or 
nonprofit charitable activities, including church cemeteries. (Emphasis 
supplied.) 
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Assuming that the center meets all the requirements for this exemption under 5. 
212.08(7)(c), F. S., this exemption appears to be limited by its own wording to 
transactions in which an exempt party buys or leases and uses tangible personal property 
in carrying on the customary nonprofit activities of the exempt institutions. Admissions 
transactions are therefore not within the scope of the exemption. See s. 212.21(2) and (3), 
F. S., quoted above. 

Although no judicial authority exists which directly deals with this question, the case 
of Zero Food Storage v. Dept. of Revenue, 330 So.2d 765 (1 D.C.A. Fla., 1976), appears to 
support the conclusion reached herein. In that case, Zero Food Storage, the lessee of a 
cold storage warehouse for food, sought to avoid payment of rental taxes under s. 
212.031, F. S., under the exemption for grocery transactions in s. 212.08(1), F. S. The 
court rejected this contention, holding that the exemption relied on applied only to 
tangible personal property and not to the rental of real property. A similar process of 
reasoning would require limiting the exemption in s. 212.08(7), F. S., to tangible personal 
property transactions in which the property is both purchased and used by the exempt 
institution in carrying on its customary nonprofit religioUS, charitable, or educational 
activities and not applying it to admissions transactions. 

077·58-June 20, 1977 

INDIGENTS 

TREATMENT AT SHANDS TEACHING HOSPITAL--WHEN COUNTY 
OF RESIDENCE MAY BE BILLED FOR TREATMENT 

To: Gerald Lewis, Comptroller, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Does s. 241.471, F. S., require the Department of Banking and Finance 
to ascertain, prior to paying moneys held in the State Treasury for 
distribution to the counties to Shands Teaching Hospital, whether the 
counties or one of their duly authorized officials, agencies, or employees 
has transferred indigent residents to the hospital or utilized the hospital 
facilities to care for their indigent residents without referral approval 
through normal hospital admission procedures? 

SUMMARY: 

Pursuant to s. 241.471(3), F. S., a county is not liable to Shands Teaching 
Hospital for the costs of providing care and tre.'ltment of its resident 
indigents unless it properly authori:O:8s such hospital services or l'efers or 
transfers county indigents to the hospital. Liability under s. 241.471(3) can 
occur only when such transfer or utilization is effectuated with referral 
approval through normal hospital admission procedures. 

From information furnished this office by some of the involved counties and from 
correspondence from such counties to the department, a composite of the material factual 
allegations and contentions of the .o;everal involved counties suggests that the indigent 
patients whose hospital bills are the subject of this inquiry were not referred to or 
transferred to the Shands Teaching Hospital by the board of county commissioners or by 
any authorized county agency or employee such as a county health department or a 
county social.services or welfare age~cy. Neither the c~unty no~ any of it~ authorized 
agencies offiCIals, or employees authonzed Shands Teachmg Hospital to prOVIde care and 
treatme~t to the ill~ol'led indigent. patients. Neither th!l board of county commis~ioners 
of the respective mvolved countIes nor any authorized county agency, offiCIal, or 
employee thereof has made any determination of county residency or of indigency of the 
patients involved. 
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indigent resident patients, the certification and any supportive documentation by the 
hospital of unpaid statements rendered by it to the counties for the cost of care and 
treatment of indigent patients of the counties should facially establish that the counties 
referred or transferred such indigent patients to the hospital or utilized the hospital 
facilities to care for their indigent patients or they or their duly authorized agencies, 
officials, or employees duly authorized such referral or transfer or utilization. Such 
claims or vouchers for payment of public funds, whether state or county, submitted to 
the paying agency should contain sufficient information for the paying agency or its 
preauditors or officials and the postauditor to determine whether the requested payment 
is authorized by law, failing in which the paying agency is justified in turning down the 
request for payment cr requesting clarification or further proof of such claim. Attorney 
General Opinions 068.12 and 075·299. Since the statute specifies that any payments 
remitted to the hospital by the department are made on behalf of the county, it would 
follow that any payment remitted must be in satisfaction of a lawful claim against the 
county and an obligation of the county imposed on it by law. (Section 241.471(2)·(3), F. S.) 

Moreover, s. 241.471(3), F. S., imposes an obligation on the counties transferring 
indigent patients or utilizing hospital facilities only when such transfer or utm~ation 
occurs "without referral approval through the normal admission procedures." Rule 6C· 
10.07, F.A.C., which implements, inter alia, s. 241.471, F. S., provides at subsection (1) 
that admission of indigent patients at Shands Teaching Hospital shall be controlled by 
the hospital director. When the account of an indigent patient is found to be uncollectible, 
the hospital is authorized at subsection (3) of Rule 6C·10.07 to write off such account. ,The 
hospital director has the authority and responsibility to operate the hospital and all of 
its activities and departments subject to policies and procedures issued by the health 
center, Board of Regents, and governmental boards of the state. Rule 6CL-5.72, F.A.C. 
Thus, the provisions of s. 241.471 can be asserted by Shands Teaching Hospital against 
a county only when a county or a duly authorized county agency, official, or employee 
thereof has transferred patients to, or utilized services of, Shands Teaching Hospital 
without obtaining referral approval through the normal admission procedures which are 
controlled by and are the responsibility of the hospital director. 

I am advised that the involved counties have refused to authorize payments to Shands 
for the treatment of indigents because they question the propriety of the tranBfel' and 
admission of such patients by persons or agencies not authori~ I by the county to effect 
the same, as well as the respective patients' status as indigent esidents of the hlyolvcd 
counties. Compare Rule 6C.l0.07(2)(a), F.A,C., establishing guidelines to be used by the 
hospital for determining indigency. Unless and until it is determined that the county or 
one of its authorized agents or employees in fact transferred these specific patients 
without referral approval through normal hospital admission procedures, no county 
obligation could be found to exist under s. 241.471, F. S. 

If you are unable to determine from the face of the nonpayment certification ~nd any 
supportive documentation presented to you by Shands Teaching Hospital whether a 
transfer of indigent residents or utilization of the hospital facilities to care for indigent 
patients by the county or one of its duly authorized officials, agencies, or employees 
without referral approval through normal hospital admission procedures occurred, you 
should refuse to pay the amount claimed on the nonpayment certification until you are 
satisfied that the requirements of s. 241.471, F. S., as outlined in this response have been 
met. 

077.59-June 20, 1977 

POLICE STANDARDS AND TRAINING 

PAYMENT OF TRAVEL AND PER DIEM EXPENSES-TRAINEES­
POLICE STANDARDS AND TRAINING COMMISSION MEMBERS 

To: Neil C. Chamelin, Director, Division of Standards and Training, Police Standards 
and Training Commission, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney.C<:neral, and Joslyn Wilson, LeqGl 
Research Assistant 
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QUESTIONS: 

1. May travel and per diem expenses be considered part of the costs 
borne by the state in s. 943.25(2), F. S.? 

2. May travel and per diem expenses of regular employees of the 
Division of Standards and Training be expended from the administration 
and sI>ecial training appropriation from the Law Enforcement Training 
Trust Fund when incurred while implementing the statewide specialized 
and technical training program? 

STJMMARY: 

The state is statutorily required to provide for the training, room, and 
board of those police officers participating in special training programs 
established and supervised by the Division of Standards and Training as 
approved by the Police Standards and Training Commission. The state's 
liability is limited to those expenses enumerated in s. 943.25(2), although 
local and state law enforcement agencies may authorize per diem and 
travel expenses incurred by their police officers en route to and from the 
special trainin~ programs and facilities as part of, or in the nature of, 
"compensation' of such officers. As compensation, traveling expenses 
may be reimbursed to the trainee incurred en route to and from training 

, programs and facilities; howev~r, in absence of any statutory or judicial 
interpretation to the contrary and as the agencif's themselves receive the 
benefit of their officer's special training, the state and local law 
enforcement agencies are liable for any per diem or travel expenses 
which they authorize for their respective police officer·trainees. 

Members of the Police Standards and Training Commission are entitled 
to bf' reimbursed for duly authorized travel expenses. Such expenses, 
however, should be paid from appropriations to the Department of 
CrimiIlal Law Enforcement for expenses, unless the moneys for such 
expenses are appropriated to the Division of Standards and Training for 
and as a part of its expenses. Authorized travel expenses for division 
employees generally are to be paid out of moneys appropriated in Item 
280, s. I, Ch. 76-285, Laws of Florida, for the division's expenses. Only if 
the travel is in connection with the administration and special technical 
training provided for by Item 282 of the 1976 ApprOprllltions Act and 
such travel is necessary to the performance of the employee's duties in 
this regard may such travel expenses be expended from the moneys 
appropriated from the Law Enforcement Traming Trust Fund in Item 
282, s. 1, Ch. 76·285. 

According to your letter, the Police Standards and Training Commission has adopted 
a 15·region plan to implement the disbursement of moneys which had accumulated in a 
fund designed for a Florida Police Academy. The regional plan basically reallocated all 
of the money in the police academy fund to state and local law enforcement agencies 
through regional councils to underwrite programs to train and educate law enforcement 
officers, with two exceptions. A portion of the moneys has been withheld to be applied 
statewide in training concepts to meet the needs and priorities in highly specialized and 
technical areas, and an appropriation was made by the 1976 Legislature for the 
administration of the special technical training programs. See Item 282, s. 1 of Ch. 76· 
285, Laws of Florida, the General Appropriations Act. 

Section 943.25(1), F. S., requires the Division of Standards and Training of the 
Department of Criminal Law Enforcement to establish and supervise, as approved by the 
commission, an advanced and highly specialized training program for the purpose of 
training police officers and support personnel in the prevention, investigation, detection, 
and identification of crime and, upon request, to instruct law enforcement agencies in 
such highly advanced and specialized areas. Item 280, s. 1, ch. 76·285, Laws of Florida, 
provides generally for the division's expenses from the General Revenue Fund and the 
Grants and Donation Trust Fund. 

Section 943.25(6), F. S., transferred all funds which had accumulated to the Florida 
Police Academy as of August 1, 1974, to the Department of Criminal Law Enforcement 
for implementation of these training programs and training facilities. However, the 
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department was authorized to expend any .. such funds for the establi~h.ment or 
construction of, or improvement to, a~y faCIlIty for law enforcement tr.ammg on a 
regional basis. Additionally, the Coll~ctlOn of $1 as c?urt cost~, as~essed m sta~e !lnd 
municipal courts (now abolished) agamst pe~sons conVIcted of V:lOlatmg a sta~e crlmmal 
or penal statute or municipal or county ordlpance, was authorlz~d and reqqlred under 
the provisions of s. 943.25(3), F. S. A portlOn of these funds IS earmarked for, and 
distributed to, the Department of Criminal Law E~forcement ~or disburse~ent from .s~ch 
allocated funds of those sums necessary and reqUIred for the lmplementatlOn of trammg 
programs and the establishment of training facilities submitted by the Departmtn~ >"\ 
Criminal Law Enforcement and approved by the Police Standards and Training 
Commission. Section 943.25(3) and (7), F. S. 

In 1976, the Legislature created the Law Enforcement Tra~ning Trust .Fund and 
appropri!lted froI? such trust fund t?e necessary moneys for .lmplementatlOn of the 
commiSSIOn's regIonal plan for the dIsbursement ~nd reall.ocatlOn of th~ accumula~ed 
fU'lds in the Florida Police Academy Fund on a regIonal basIs through regIonal councIls. 
S;e Item 281, s. 1, Ch. 76·285, Laws of Florida. This appropria.tion is subject to the pro,,:iso 
that the funds appropriated for grCfnts qnd aidlj for speCIal educ~tlOn and techmcal 
training shall not fund projects whIch WIll reqUIre future expendItures from general 
revenue for continuing operati0!l~' Itel? 282, s. 1} Ch. 7~.285, I?~de a lwnp swn 
appropriation for the costs of adnllmstratlOn and speClal techmcal trammg from the trust 
fund. 

AS TO QUESTION 1: 

You inquire as to whether under s. 943.25(2), F. S., the. s~ate must bear per dieI? ~nd 
travel expenses incurred en route to and from the trammg programs and faCIlIties. 
Section 943.25(2) provides: 

No fee or other charge shall be assessed against any perso~, p1unicipality, 
sheriff, county, or state law enforcement agency for the trmmng, room,. or 
board of any person; said expenses shall ~e borne by th~ s.tate. Any compensatIOn 
to any person during the period of hIS or her tralmng shall be fixed and 
determined by the proper authority within the municipality, county, o~ state 
law enforcement agency sponsoring the pers~!l, and ~uch compensatIOn, If any, 
shall be paid directly to the person. (EmphaSIS supplied.) 

The foregoing statutory provision cleax1y provides that the state shall not charge any 
fee or other charge against a "trainee" or local or state law enforcement agency for the 
t.raining, room, or board of participants ip. these I!rogramsi these costs are .to be borne b. y 
the state. Section 112.061(6), F. S., whlch provld,:s general!y for per d~em rates and 
subsistence allowances for public employees, permIts the tramee to be relmb~rsed. only 
fnr actual expenses of lodging and meals, not to exceed $25, as prOVIded m s. 
112.061(6)(a)2. But see s. 943.25(9)(a) a~d (b), F. s., whic? ~tants the Dep~rtm~nt of 
Criminal Law Enforcement the authorIty to contr~ct .WI~? any ~tate u.m.verslty or 
community college in the state, or any other org~mzatlOn to prOVIde trammg for, or 
facilities for training, police officers. These officers,lf approved by the department, are to 
receive such training "without cost." Paragraphs \a) and (b) of s. 943.25(9), F. S., must be 
read in pari materia with s. 1.12.061,. F: S. Theref~r~, should t~e. departp1ent contract 
with an organization to prOVIde trammg or f~cllitJes for trammg polIce officer~ as 
specified in s. 943.25(9)(a), the costs of the foregomg are not ~o.be charged to the tramee 
or the state or local law enforcement agency. The costs of trammg, room, or board of any 
trainee must be borne by the state out of duly appropriated moneys for those purp?se;s 
at the actual costs thereof, even though the same mIght exceed the $25 per dIem limIt 
set by s. 112.061(6)(c)2. . b'l' ~ ., 

Section 943.25(2), F. S., deals directly with the st~te's lIa I Ity !.o~ a ~ram~e s expenses. 
The section does not apply generally to implementm.g the ~ommlssion s regIOnal plan,. to 
administering the special training pr~gram, or to dis~ul:smg moneys for. grants or ~lds 
as specified in Item 281 of the 1976 '...reneral.Approprlatl~ns Act: ~~cordmgly, I!er dIem 
and travel expenses of individuals engaged m the foregomg actIVItIes are not mcluded 
within this statutory provision. . ' 

Moreover, s. 943.25(2), F. S., enumerates. thos~ expenses of. the tra.mee for whl~h the 
state will be liable Under the rule expressLO umus est excluslO altenus, the mention of 
one thing exclude~ the other, the state's liability for a trainee's expenses under s. 
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943.25(2) is limited to training, room, and board. Cf. Dobbs v. Sea Isle Hotel, 56 So.2d 341 
(Fla. 1952). However, the last sentence of s. 943.25(2) provides that the payment of 
"compensation" to trainees is left to the discretion of the local or state law enforcement 
agency sponsoring the trainee. Compensation has been defined as "[t]he remuneration or 
wages given to an employee or, especially, to an officer," Black's Law Dictionary, p. 354 
(4th ed. 1968), and encompasses the concept of making one "whole." Under this definition, 
compensation has been used to comprehend a wide variety of purIloses such as fees, 
mileage, and traveling expenses. 15A C.J.S. Compensation, p. 105; cf, Lechenby v. Post 
Printing and Publishing Co., 176 P. 490, 492 (Colo. 1918) (mileage); Lowden v. Washita 
Co. Excise Board, 113 P.2d 370, 372 (Okl. 1941) (travel expenses); State v. Pitzenbarger, 
214 N.E.2d 849, 852 (Ohio 1965). 

Reimbursing a trainee for traveling expenses incurred while participating in these 
training programs encompasses the concept of making the trainee "whole." Thus, it 
appears that the last sentence of s. 943.25(2), F. S., may permit, but does not require, 
local and state law enforcement agencies to authorize, in their discretion, the payment 
of per diem and traveling expenses for police officers who attend these programs. The 
~ocal and state law enforcement agencies receive the benefit of the specialized training of 
their police officers; therefore, in the absence of a statutory provision to the contrary, 
these agencies should be liable for those costs which they authorize. Accordingly, it is my 
opinion that, while the state is liable for costs incurred in the training, room, and board 
of police officers, other expenses such as travel expenses and per diem may be but are 
not required to be authorized by the local or state law enforcement agencies. As these 
agencies will receive the benefit of such training of thei: officers, they are liable for per 
diem and traveling expenses of the police officers' training incurred while traveling to 
and from the training programs and facilities. 

AS TO QUESTION 2: 

Members of the Police Standards and Training Commission serve without 
compensation: however, they are statutorily authorized "to be reimbursed for per diem 
and traveling expenses as provided by s. 112.061, F. S." Section 943.11(6), F. S. Section 
943.11(5), F. S., provides that the commission "shall hold at least four regular meetings 
each year at the call of the chairman or upon the written request by three members of 
the commission." Thus, members of the commission may be reimbursed for per diem and 
travel expenses incurred while attending these duly authorized meetings. There is, 
however, no special appropriation for the commission's expenses. Although the 
commission is a part of the Department of Criminal Law Enforcement, it is not a part of 
the Division of Standards and Training and, accordingly, the per diem and travel 
expenses of the members of the commission should be paid from moneys appropriated to 
the department, unless the moneys for such expenses are appropriated to the division for 
and as a part of its expenses. See the appropriation to the office of the executive director 
and the Division of Staff' Services for expenses, and appropriation to the division for 
expenses, Items 270 and 280, respectively, s. 1, Ch. 76·285, Laws of Florida. 

The officers and employees of the Division of Standards and Training of the 
department, when traveling on official business of the state, also may be reimbursed for 
travel expenses necessarily incurred by them while administering and implementing the 
commission's plan and for the administration and special technical trairung referred to 
in Item 282 of the General Appropriations Act. The traveling expenses of all travelers 
are limited to those expenses necessarily incurred by them in the performance of a public 
purpose authorized by law to be performed by the agency and must be within the 
limitations prescribed by s. 112.061(3)(b), F. S. All travel must be duly authorized and 
approved by the agency head. Section 112.061(3)(a}, F. S. 

The moneys appropriated in Item 281, s. I, Ch. 76·285, Laws of Florida, from the Law 
Enforcement Training Trust Fund are earmarked for grants and aids for special 
education and technical trainin~. It is well recognized within this state that public funds 
may be expended only for pubhc purpose or function which the public body is expressly 
authorized to carry out or which must be necessarily implied in order to carry out the 
purpose or function expressly authorized. See 81 C.J.S. States s. 167, p. 1226; 20 C.J.S. 
Counties ss. 129 and 207, pp. 941 and 1052, respectively; O'Neill v. Burns, 198 So.2d 1 
(Fla. 1967); Florida Development Comm. v. Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 1969), 
cert. denied, 237 So.2d 530 (Fla. 1970); AGO 075·120. Moreover, if there is any doubt as 
to the lawful existence of a particular power being exercised with respect to public funds, 
it should not be exercised. See AGO's 075·299 and 075·120; cf. State ex reI. Greenberg v. 
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Florida State Board of Dentistry, 297 So.2d 628,636 (1 D.C.A. Fla., 1974), cert. dismissed, 
300 So.2d 900 (Fla. 1974) ("If there is a reasonable doubt as to the lawful existence of a 
particular power which is being exercised, the future exercise of the power should be 
arrested."). . 

Applying the foregoing to your inquiry, Item 281 clearly specifies the use for which the 
moneys contained in this appropriation may be expended-grants and aids for special 
education and technical training. As public funds are involved, the purpo~es for which 
the appropriation contained in Item 281 may be used should be strictly construed and 
limited to those enumerated in the appropriation. The funds appropriated in Item 281 
are not funds earmarked for the benefit of, or expenses of, the division, but rather are 
appro.priated to the division for disbursement to local agencies. The division acts as a 
conduIt for the moneys contained in Item 281 for the benefit of s'lch local ag~ncies, and, 
therefore the division may not, in my opinion, expend the moneys contained m Item 281 
for its ow~ purposes. Accordingly, per diem and expenses incurred by division. e!llployees 
may not be paid out of the Item 281 funds from the Law Enforcement Trammg Trust 
Fund. di . . I h h The division may, however, pay trayel.expenses to 'v~slOn e!UP oyees w e!l.s!lc 
travel is duly authorized and necessarlly mcurred on ofi).c~a). busmess of the dlVlslOn. 
Such expenditures may be classified as "expenses" of the dlvision and expended from the 
moneys appropriated to the division for expenses under Item 280, s. I, Ch. 76·285, Laws 
of Florida. Only when the travel is in connection with "administration. a~d special 
technical training" within the purview.of the Item 282 lump sum approprlatlOn .of ~he 
1976 General Appropriations Act and IS necessary to the performance of the dlVlslon 
employee's official duties in those regards may the expenses of such travel be expended 
from the Law Enforcement Training Trust Fund under the moneys appropriated by Item 
282. Moreover, the "activity associate.d wi~h imple~entatioIl; of the ~rogram" r~ferred. to 
in your inquiry also must be pl'lmal'lly assOCIated wIth or 10 connectlOn Wlth 
"administration and special techllical. trB:ining" within t~e. ~eaning of It~m 282. 
Otherwise any travel expenses necessal'lly mcurred by the diVlslon must be pald ou~ of 
the Item 280 appropriations from the General Revenue Fund or the Grants and DonatlOn 
Fund. 

077.SQ--June 29, 1977 

EDUCATION 

TEACHER EDUCATION CENTERS TO BE ESTABLISHED 
BY JUNE 30, 1979 

To: Ralph D. Turlington, Commissioner of Education, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Franh A. Vickory, Legal 
Research Assistant 

QUESTION: 

Does the prOViSIon contained in s. 231.611, F. S., relating to 
establishment of teacher education centers that "statewide 
implementation should be accomJ?1ished prior to June 30, 1979," mean 
that every school district will be Involved with teacher centers by that 
date, or does it >mean that after that date there will be no further teacher 
centers? 

SUMMARY: 

The language of s. 231.611, F. S., regarding implementation of teacher 
education centers, and requiring that "[sltatewide implementation 
should be accomplished prior to June 30, 1979," means that such centers 
are to be estabhshed and in operation by that date and every school 
district should be involved or participating in teacher education centers 
and programs by June 30, 1979. 
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Sections 231.600-231.610, F. S., are known as the Teacher Education Center Act of 
1973, which provides for the establishment of teacher learning centers in Florida. Section 
231.611, F. S., was added to the act in 19'74 by Ch. 74-227, Laws of Florida, and provides, 
inter alia, that the planning, developmllllt, and implementation of teacher education 
centers shall be carried out "in an orderly, systematic manner." In order to assure that 
implementation of these centers and effectuation of the purposes of the teacher education 
center act be accomplished as expeditiously as possible, s. 231.611(1) provides that 
"[s]tatewide implementation should be accomplished prior to June 30, 1979," and 
authorizes the Department of Education to approve up to 10 centers during fiscal year 
1974-1975. Your concern about interpretation of this section apparently results from 
uncertainty about whether the Legislature contemplated that all of the school districts 
be involved with teacher centers and that such centers be in full, continuing operation 
by June 30, 1979, or whether it was contemplated that after that date there be no further 
teacher centers established. 

In seeking to resolve the problem of interpreting the statutory language, I am guided 
by long-established rules of st.atutory construdion. Initially, legislative intent is to be 
ascertained if possible from a consideration of the entire act and of others in pari 
materia. Effect should be given to all material portions of the law in order to carry out 
and effectuate to the greatest degree possible the intention of the lawmakers. State v. 
Amos, 79 So. 433 (Fla. 1918); State v. Burr, 84 So. 61 (Fla. 1920); Mixon v. Keller, 372 F. 
Supp. 51 (N.D. Fla. 1974), atrd in part, remanded in part, 516 F.2d 898 (5th Cir. 1975). 
Where the legislative intent is clear from the language used in the entire act, considered 
in the ordinary and grammatical sense of the terms employed, rules of cOllstru.ction ate 
unnecessary and inapplicable. State v. Burr, supra; Clark v. Kreidt, 199 So. 333 (Fla. 
1941). For the following reasons, I am of the opinion that the language involved means 
that teacher education centers should be established and in full operation by June 30, 
1979, and that all the school districts should be involved or participating in such centers 
by that date. 

While the language in question may lend itself to varied interpretation when read in 
isolation, it becomes unambiguous when read together with the clearly enunciated 
legislative intent and within the context of all the language of the act. The act has as its 
declared purpose the intr('duction and implementation of a "new state policy for the 
education of teachers." Section 231.601(1), F. S. The Legislature has found that 
"[t]eachers can best assist with improving education when they directly and personally 
participate in identifying needed changes and in designing, developing, implementing, 
and evaluating solutions to meet the identified needs." Section 231.601(2), F. S. Further, 
"[t]he education of teachers is a career-long process." (Emphasis supplied.) Section 
231.601(3), F. S. Therefore, the Legislature has provided that the State Board of 
Education shall issue regulations providing for establishment of teacher education 
centers in school districts. The purpose of such centers is to coordinate the joint 
utilization of resources of both the state's colleges and universities and the local school 
districts in order to further preservice and inservice education programs and to provide 
a facility for interaction among teachers and faculty and staff of the universities and the 
districts. Section 231.601(4), F. S. Section 231.603, F. S., sets forth the programs of the 
teacher education centers which are to include, inter alia, assessment of inservice 
training needs, providing the necessary clinical preservice training experiences, 
facilitating the entry or reentry of educational personnel into the profession, and 
facilitating internal and external evaluation, including process and product evaluation 
and validation of teaching competency. 

Hence, the Legislature has found that teacher education is a dynamic process the needs 
of which are constantly changing and that, therefore, constant preservice and inservice 
teacher education and training and evaluation of the processes, programs, and progress 
thereof are necessary to enable teacherk1 to keep pace with these changes. It is clear from 
the language quoted above that the Legislature perceives teacher learning centers as 
performing a continuous function both because of frequent new developments in the 
nature and quality of education and educational programs of the schools and because 
new teachers will constantly enter the system and require exposure to the experiences 
the centers are designed to offer. For these reasons, I find that the language of s. 231.611, 
F. S., means that the centers are to be established and in operation by June 30, 1979, 
and that each school district should be involved or participating in such teacher 
education centers and programs by that date. 
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PUBLIC FUNDS 

INVESTMENT IN SECURITIES BY SCHOOL BOARDS AND BOARDS 
OF COUNTY COMMISSIONERS-INFORMATION TO BE RECORDED 

To: Ernest Ellison, Auditor General, Tallahassee 

077-61 

Prepared by: Sharyn L. Smith, Assistant Attorney General, and FiG.ith A. VfroJmry, LeJ!al 
Research Assistant 

QUESTIONS: 

1. What information is required to be set forth on bank trust receipts 
which are received by a board of county commissioners in lieu of actual 
physical possession of securities purchased with surplus county funds 
pursuant to a "repurchase agreement" or otherwise? 

2. When a district school beard purchasGs 6ecmities pursuant to an 
investment program, is physical custody of such securities required, or is 
an alternative procedure permitted by law? 

3. What effect do the answers to the que6tions above have PPOD such 
investments in light of a new federai system whereby U.S. treasury bills 
are issued only by means of a book entry of record at the federal reserve 
bank and at another bank acquiring ownership thereof from which the 
governmental body in question purchased the treasury bills? 

SUMMARY: 

Neither the school boards nor the several boards of county 
commissioners are required to list or otherwise record the serial numbers 
of the securities in which they invest, even though they never receive 
actual physical custody of the various securities. Hence, there is no 
obstacle to investment in treasury bills issued by a new book-entry 
method. The boards of county commissioners, however, are required to 
list the various types of securities held and the total number of each of 
the various types. 

AS TO QUESTION 1: 

Your first question appears to arise out of the following fact situation. Pursuant to s. 
125.31(1), F. S., several boards of county commissioners have begun short-term 
investment programs for investment of surplus county funds. Essentially, under these 
programs, the board will purchase securities for a short time, generally for less than a 
month. Each program contains a repurchase arrangement whereby at the end of the 
investment period the original seller agrees to buy back the securities. Under these plans, 
the governmental body iit:vet actually receives physical custody of the securities; rather, 
the securities are retained by the original seller 01' by a third party financial institution 
during the entire period the board owns the securities. It is this lack of physical custody 
of the securities by the boards that prompts your inquiry. 

Section 125.31(1), as noted, authorizes the board to invest surplus funds in designated 
securities. Section 125.31(2) sets forth two permissible ways the board may maintain 
custody over securities it has purchased. At th;e outset, it should. be noted that, in my 
opinion, these two methods ,?f custody set forth m th<: statute eonstltute the sole meth,?ds 
of custody; that conclusion IS ba~ed on a well-establish~d rule of !!tat~tory cons~ruc.tlOn 
which holds that if a statute speCIfically sets forth certam ways by whlCh somethmg IS to 
be done, alte. !tive methods, not specifically authorized, of dOitlg the thing are not 
permitted. See Alsop v. Pierce, 19 So.2d 799 <rIa. 1~44). .., 

Section 125.31(2)(a) addresses the manner 1ll which the board may mamtam phYSIcal 
custody and safekeeping of its securities. From your letter, it is ,clear that, under the 
repurchase agreements in question, the boards never obtain actual physical custody of 
the securities. In such a situation, the statute specifies an alternative procedure. Section 
125.31(2)(b) authorizes the board of county commissioners to receive bank trust receipts 
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in return for its investm3nt in securities and authorizes the designated bank depositories 
to hold the actual secur.ties on which the trust receipts are issued. It requires that any 
sUl~h trust receipts obtained or received "enumerate the various securities held together 
with the specific number of each security held." You state that you find this last quoted 
requirement somewhat ambiguous and are, therefore, unclear as to the meaning of the 
phrase "specific number of each security held." Specifically, the problem is whether the 
phrase refers to the class of various securities held and the specific number of a 
particular security within a given class held by t.he county or whether the phrase, read 
with the requirement that the various securities be enumerated, means that the receipt 
must list the serial number of each security. 

To my knowledge, no court has yet interpreted the provision in question. Furthermore, 
I have found liD extraneous evidence of legislative intent which would indicate the 
meaning of the phrase. My opinion must, therefore, rest solely upon the wording of the 
statute itself construed according to the context and the common usage of the words 
employed by the Legislature. Since the Legislature is presumed to know the meanings 
vf word:; and grammar, a rule of statutory construction dictates that we construe words 
in common use according to their plain and ordinary signification, unless it appears they 
were used in a technical sense. State v. Tunnicliffe, 124 So. 279 (Fla. 1929); Gaulden v. 
Kirk, 47 So.2d 567 (Fla. 1950); and cf. State v. Jacksonville, 50 So.2d 532 (Fla. 1951). 
Based upon an analysis of the wording of the statute employing this rule of construction, 
I conclude that the various types of securities held must be listed separately along with 
the exact number (quantity) of each type; serial numbers, however, need not be recorded. 

The word "enumerate" may be defined variously as "mention 
specifically ... expressly name . . . as in speaking of 'enumerated' governmental 
powers, items of property, or articles in a tariff schedule," Black's Law Dictionary 629 
(Revised 4th Ed. 1968); or as "to designate or specifically mention ... to specify singly," 
30 C.J.S. Enumerate; and see 14A Words and Phrases Enumerate, also defining the term 
as "specifically mention." This is the common, understood meaning of the word and it is 
apparently not used in any technical sense; according to C.J.S., supra, the word "has no 
peculiar or appropriate meaning in law, and it is to be construed according to the context 
and approved use of the language." The statutory phrase requires that receipts " 
enumerate the various securities held." (Emphasis supplied.) Applying the meaning of 
"enumerate," I find that the receipts must "specifically mention" the various securities 
held in tb", !lense of listing by class or type the kinds of securities held by the board. The 
statute requires enumeration "together with the specific number of eaclJ. security held." 
This is the troubling phrase. "Specific number" is an ambiguous term to whIch can be 
attributed more than one meaning. The word "number" is generally defined as "a 
collection of units ... proportion and ratio." 67 C.J.S. Number; see also 28A Words and 
Phrases Number. Webster's Third New International Dictionary defines "number" as 
"the sum of the units involved." Under this accepted definition "specific number of each 
security held" would mean the precise sum or total of each of the various types of 
securities held by the board, or the "ratio" of each type of security to the total amount. 
The word "number," however, is also defined by Webster'S, supra, to mean "digit or 
group of digits used as a m-aans of identification." If this were the rr ,;aning of the word 
intended by the Legislature, however, the term "serial nwnber" would probably have 
been used rather than "number" alone. It should be noted that Webster's, supra, contains 
a separate entry listed under "serial number" which is defined as a "number indicating 
place in a series and used as a means of identification." The fact of a separate listing is 
significant, because it indicates that the term "number" used separately does not 
generally take on such a specialized meaning; rather, that meaning is reserved for the 
compound phrase "serial numbers." Webster'S, supra, also indicates under its entry 
"number" that, when the word is followed by the preposition "of," it usually refers to 
quantity, while the preposition "on" is commonly used when the term means 
"identification." Thus, the phrase "specific number of each security held," as used in the 
statute, would commonly be understood to mean quantity or sum of each security, while 
"specific number on each security" would commonly be understood to mean some sort of 
identification number. Hence, I conclude that the statute requires that bank trust receipts 
list the various types of securities held and the exact number (quantity) of each of the 
various types. The serial or other identification numbers on each security need not be 
listed. 
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AS TO QUESTION 2: 

Your second que~tion is apparently prompted by the fact that several district school 
boards use the same investment scheme as discussed above in relation to the boards of 
county commiss}oners, i.e., a repurchase plan is emplored which involv~s inyestment in 
securities of whIch the board never actually takes phYSIcal custody . You mqwre as to the 
legality of this procedure in view of the absence of any statutory authori7.ation for the 
board to invest in securities when it does not actually take l\:hysical custody thereof. 

Your letter correctly states the proposition enunciated by tuis office in AGO 076-61 that 
a school board has no inherent powers of its own. It may exercise only those !lowers 
specifically or by necessary implication authorized by the Legislature. See also, Florida 
Citrus Commission v. Golden Gift, Inc., 91 So.2d 657 (Fla. 1956); Peters v. Hansen, 157 
So.2d 103 (2 D.C.A. Fla., 1963); State v. Mitchell, 188 So.2d 684 (4 D.C.A. Fla., 1966); 
Mourning v. Family Publications Service, Inc., 411 U.S. 356 (1973). Section 230.23, F. S., 
enumerates the powers and duties conferred upon the school boards. Section 
230.23(10)(k) authorizes the district s.chool board to adopt policies for the investment of 
funds not immediately needed for expenditures: 

Investment policies-[The school board shall) [a)dopt policies pertaining to 
the investment of school funds not needed for immediate expenditures, after 
considering the recommendations of the superintendent. The adopted policies 
shall make provisions for investing or placing on deposit all such funds in order 
to earn the maximum possible yield under the circumstances from such 
investments or deposits. 

Section 230.33(12)G). F. S., requires the district school superintendent, inter alia, to 
cause to be invested at all times an school moneys not immediately needed for 
expenditure in accordance with the policies set by the school boards. It is clear, then, that 
the superintendent must invest pursuant to policies 8et by the board \lnder its statutory 
authority. There appears to me to be no limitation either in s. 230.23(10)(k) or s. 
230.33(12)0), F. S., upon either the board or the superintendent rorresponding to s. 
125.31(2) F. S., which relates to the boards of county commissioners and concerns 
custody ~f the securities in which those boards invest. That section, by its terms, applies 
solely to, and govern~ o~ly investments made by, the several boards o~ coun~y 
commissioners. The distrIct school boards are controlled and governed m theIr 
investment program by the Florida School Code, of which Ch. 230, F. S., is a part. In 
view of the broad statutory language empowering the board to adopt its own policies in 
rC<T!ll'd ~o investing SUrPlus funds and requiring the superintendent to invest such funds 
in "accordance therewith, and in. view of t.he absence of any limitation concerning custody 
of serurities, it is my opinion that the custody questIon is one which should be formulated 
as part of the policy adopted by the board and executed by the superintendent. As noted, 
Lht: board may exercise those powers specifically granted to it and by necessary 
implication the law also confers "evel'Y particular power necessary or proper for 
complete exercise or performance of the duty, that is not in ,!i~lati0.n of law or ,Public 
policy." State v. Michell, supra, at 687. Accordingly, the board IS Impliedly authorIzed to 
formulate a policy with regard to custody of securities as part of its overall investment 
policy. Until a court of competent jurisdiction declares otherwise, the ~~ves~men~ practic!'l 
of the board, in which the board never has actual custody of securIties, IS pnma facte 
valid and is controlling. 

AS TO QUESTION 3: 

Your third question relates to the effect that the new book-entry method of issuing 
treasury bills will have upon the investment of school boards and boards of. coun~y 
commissioners in such securities. It appears that under the new system, !;Iuch bIlls WIll 
no longer be serialized or ot,herwise individually, id~ntified. In light of my opinion that 
serial numbers are not reqUIred to be recorded m lIeu of actual phYSIcal custody, I see 
no obstacle to continued investment in treasury bills. 

135 

. . ~ ; 

'I 
I 
,I 
) 

! 
I 
I 
/I 

'I 

I 
'I 

I. 

'.·:1 

I 



.'. 

077-62.'--__ -=A=NNUAL REPORT OF THE ATTORNEY GENERAL 

077-62-June 29, 1977 

PUBLIC FUNDS 

INVESTMENT IN SECURITIES BY STATE BOARD OF 
ADMINISTRATION-INFORMATION TO BE RECORDI!:D 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Frank A. Vickory, Legal 
Research Assistant 

QUESTIONS: 

1. When the State Board of Administration deposits securities with a 
bank or a trust company for "safekeeping," for the collection of principal 
and interest or of tlle proceeds thereof, must the board receive some type 
of written receipt which sets forth the particulars of the "safekeeping" 
agreement and, if so, what type of information is required thereon? 

2,_ Is_ the board _prohibited from acquiring ownership of direct 
obligatIons of the Umted States Government when such are not serialized 
or otherwise individually identified but are rather issued by means of a 
book entry of record at the federal reserve bank of issue and at another 
banking institution from which the purchase in question was made? 

SUMMARY: 

The State Board of Administration is not required by law to obtain or 
receive written trust receipts setting forth the particulars of a 
"safekeeping agreement" relating to securities it deposits with a financial 
institution in safekeeping for the collection of principal and interest or 
of the proceeds of sale thereof. The board is not inhibited by law from 
purchasing United States treasury bills or any other form of direct or 
guaranteed obligations of the United States issued, recorded, and 
accounted for by means of a new, so-called book-entry system, even 
though such obligations are not individually issued and serialized. 

Both of your questions are answered in the negative. 

AS TO QUESTION 1: 

Your question appears to arise out of the following fact situation. The Board of 
Administration, \lursuant to authority granted it by s. 215.44(1), F. S., has undertaken to 
purch~se securi~I~s as part of an im;e.stment program involving a repurchase agreement 
by whIch the ongInal seller of securItIes agrees With the board to buy back the securities 
at the termit?-ation da~e set forth in the agI·ee:II?-ent. Under the plan, the board never 
actually receIVes phYSICal custody of the secuntIes; rather, they are retained either by 
the original seller or by a third party financial institution during the entire period the 
board owns them. Your specific inquiry concerns how the board is required to maintain 
accountability for th.e se9urities it purchase~. You note that, under a similar provision, s. 
125.31, F. S., grantmg lllvestment authonty to the boards of county commissioners 
physical custody of securities is required unless the board receives bank trust receipt~ 
for all securities held in lieu of such actual custody. The question has arisen whether the 
Board of Administration is likewise required to obtain or receive written trust receipts 
in the interest of accountability, for any securities it owns which are held in safekeeping 
fot' it by a financial institution. 

At the outset, it should be noted that s. 125.31, F. S., by its terms, applies solely to 
inxes.t~~nts. by the boal'd~ of c01;Ulty commissioners. Investments by the Board of 
AuflllrustratlOn and the dUties relatIve thereto are covered by a separate statute. Section 
215.44, F. S., as noted, authorizes the board to invest "all the trust funds and all agency 
funds of each state agency, as defined in s. 216.011, to the fullest extent that is consistent 
with the cash requirements and investment objectives of the particular trust fund or 
agency fund." Along with this authority, the statute imposes numerous responsibilities 
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upon the board relative to its investment powers. Section 215.50(1), F. S., states that all 
securities purchased or held by the board may, with board approval, be held in custody 
of the State Treasurer or "be deposited with a bank or trust company to be held in 
safelleeping by such bank or trust company for the collection of principal and interest, or 
of the proceeds of the sale thereof." (Emphasis supplied.) This last quoted section of the 
statute provides the sole alternative to actual physical custody of the securities by the 
board or the State Treasurer. It does not, by its terms, require that the board obtain or 
receive trust receipts setting forth the particulars of a "safekeeping agreement" 
governing securities held for the board by an authorized financial institution, although 
presumably some adequate record of the transaction would be kept by the board in its 
possession and among its records. Neither, in my opinion, can a requirement for a 
"safekeeping agreement" be infel'l'ed from the language "held in safekeeping." The word 
"safekeeping" is defined as the "act of keeping or preserving in safety, from injury, loss, 
or escape; care, custody, protection." Webster'S Second International Dictionary. Clearly, 
then, s. 215.50(1) requires the bank or trust company to hold safely in protective custody 
the securities deposited with it by the board for the statutorily designated purposes as 
well as the principal and interest therefrom, but does not imply a requirement that the 
board receive a written safekeeping agreement. 

I would, however, note that a "safekeeping agreement" or other record of a given 
transaction should be in the possession of the board and a part of its records and 
investment accounts; indeed, such data should be the basis for, and necessary in, the 
accounting procedures and the reports to interested state officials and agencies prescribed 
by the statute. See s. 215.51, F. S. The statute imposes upon the board the duty "to see 
that moneys invested under the provisions of ss. 215.44-215.53 are at all times handled 
in the best interests of the state." Section 215.44(2), F. S. Further, the board is required 
to pay all income from investments as collected into investment accounts of the fund or 
funds to which the investments belong and to keep for each fund for which investments 
are made separate accounts and records of the individual amounts and the totals of all 
investments belonging to each such fund or funds. Additionally, every receipt and 
collection or disbursement when received or made must be reported to the board for 
recording to the particular fund to which it belongs, and written monthly reports 
detailing any changes in investments made during the preceding month for their 
respective fund or funds must be made to ea(1h and every interested official or agency. 
See ss. 215.50(2) and 215.51, F. S., and cr., s. 215.49(3), F. S. In light of such fiduciary 
duties, it would appear incumbent upon the board to utilize the best standard procedure 
possible for maintaining adequate and strict accountability for the securities it purchases. 
I conclude, however, that the board is not required by Ch. 215, F. S., to obtain written 
trust receipts detailing the particulars of a "safekeeping agreement" with an authorized 
financial institution relating to securities deposited with it by the board to be held in 
safekeeping by such financial institution for the collection of principal and interest or of 
the proceeds of the sale thereof. 

AS TO QUESTION 2: 

In view of my answer to question 1, I nnd no reason that the board should be precluded 
from purchasing and owning direct obligations of the United States or obligations 
guaranteed by it or for which its credit is pledged, including treasury bills [it is 
specifically authorized to purchase these obligations "without limitation" by virtue of s. 
215.47(1)(a)], solely because any of such securities may not be serialized or individually 
issued. The book-entry system is claimed by the Federal Reserve Bank to be a "modern, 
efficient, safe, and expeditious method of dealing in securities ... [which] ... protects 
the investor against loss, theft, and counterfeiting . . . ." Circular Letter 544-76, Federal 
Reserve Bank of Atlanta, November 11, 1976. 

Hence, the new method is not in conflict with any statutory requirement and also 
furthers the aim of maintaining accountability and protection or safety of securities 
deposited in the bank for safekeeping. I therefore conclude that there is no obstacle 
imposed by Ch. 215, F. S., to the board's purchase of treasury bills, or any other form of 
direct or guaranteed obligations of the United States, issued, recorded, and accounted for 
by means of the new so-called book-entry system, even though such obligations are not 
individually issued and serialized. 
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077-63-June 29, 1977 

DUAL OFFICEHOLDlNG 

OFFICES OF MAYOR OR CITY COUNCILMAN INCOMPATIBLE WITH 
THAT OF RESERVE POLICE OFFICER 

To: Clyde King, Edgewood City Council President, Orlando 

Prepared by: Patricia R. Gleason, Assistant Attorney General, and Joslyn Wilson, Legal 
Research Assistant 

QUESTIONS: 

1. Mayan elected city council member, or candidate for that office, 
also serve as a certified reserve police officer under the Florida 
Constitution and Florida Statutes? 

2. Does the Charter of the City of Edgewood prohibit the above-stated 
activity? 

3. What effect does the charter provision which prohibits candidates 
for the office of council member or mayor, upon qualifying, from serving 
as appointed officials of the city have upon present or "sitting" council 
members? 

SUMMARY: 

A part-time auxiliary or reserve police officer, certified by the Police 
Standards and Training Commission, is an "officer" within the purview 
of constitutional prohibition against dual officeholding and, therefore, 
may not simultaneously serve as a city council member. Such an officer 
whose term runs concurrently with that of chief of police, who serves 
until just cause for replacement, should resign his office under the 
Resign-to-Run Law effective as of the date upon which the duties of the 
office of council member would be assumed. 

The prohibition against dual officeholding contained in the City of 
Edgewood charter is applicable only when two elective offices are 
involved. The city charter provision prohibiting a candidate for the office 
of council member or mayor from serving as a salaried or nonsalaried 
appointed official of the city may operate to create a vacancy in the office 
of reserve police officer when such officer qualifies as a candidate for 
council member. Since the charter provision is not self-executing, a 
reserve police officer should resign his office upon qualifying as a 
candidate for the city council or for mayor. 

AS TO QUESTION 1: 

Your first question is answered in the negative. 
Section 5(a), Art. II, State Const., prohibits a person from simultaneously holding 

"more than one office under the government of the state and the counties and 
municipaJ\ties therein .... " Although the term "office" has not been constitutionally 
defined, the Florida Supreme Court has stated: 

The term "office" implies a delegation of a portion of the sovereign power to, 
and the possession of it by, the person filling the office .... The term "office" 
embraces the idea of tenure, dUration, and duties in exercising some portion of 
the sovereign power, conferred or defined by law and not by contract. (State ex 
rei. Holloway v. Sheats, 83 So. 508, 509 (Fla. 1919).] 

A city council member is clearly a municipal officer within the purview of s. 5(a), Art. 
II, State Const. The important consideration is whether a "certified reserve police officer" 
is also an officer or merely an employee. Previous opinions of this office have indicated 
that a municipal policeman is an officer within the scope of this constitutional provision. 
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Cf. AGO's 057-165; 058-26; 069-2; 071-167; 072-348; and 076-92. Moreover, the Florida 
Supreme Court in Curry v. Hammond, 16 So.2d 523 (Fla. 1944), stated: 

It can hardly be questioned that a patrolman on a city police force is clothed 
with sovereign power of the city while discharging his duty .... True, he is an 
emr>loyee of the city but he is also an officer. It is the character of duty 
performed that must determine his status. 

Accord, Paquin v. City of Lighthouse Point, 330 So.2d 866 (4 D.C.A. Fla., 1976); Maudsley 
v. City of North Lauderdale, 300 So.2d 304 (4 D.C.A. Fla., 1974). The powers which a 
police officer may exercise, particularly the authority to arrest without a warrant, and 
not the salary or certification requirements, determine that a police officer is an "officer." 
Maudsley, supra; cf. State ex reI. Gibbs v. Martens, 193 So. 835, 837 (Fla. 1940), in which 
the court held that a probation officer was an "officer" since he had the right to arrest 
without a warrant for "no right is more sacred or more jealously guarded than the one 
that liberty will not be infringed except by due process of law." 

Your in~uiry is, however, directed to those police officers who serve part time without 
compensatIOn. See s. 943.10(4), F. S., which defines "part-time" or "auxiliary" police 
officers as persons who are "employed, with or without compensation, less than full time 
by the state or any political subdivision or municipality thereof, whose primary 
responsibility is the prevention and detection of crime or the enforcement of the penal, 
traffic, or highway laws of this state." The Police Standards and Training Commission of 
the Department of Criminal Law Enforcement is charged with the responsibility of 
establishing uniform minimum standards for the employment and training of these 
officers, s. 943.12(2), F. S., and the issuance of certificates of compliance to those persons 
satisfactorily completing or complying with the prescribed training program, s. 943.14, 
F. S. No person may be employed as a part-time or auxiliary police officer until he has 
obtained such a certificate of compliance with certain exceptions not material to the 
present inquiry. If the part-time or auxiliary police reserves of a municipality fail to meet 
the requirements of ss. 943.12-943.14, F. S., and the rules and regulations of the Police 
Standards and Training Commission, their authority to act and function as auxiliary 
police officers is limited and their power to arrest is no greater than that of a private 
citizen. See AGO 073-398; cf. AGO 073-14. It is assumed for the purposes of this inquiry 
that a "certified reserve police officer" referred to in your letter has satisfied the 
requirements set by the Police Standards and Training Commission. Such an officer may 
carry arms and exercise the power of arrest. 

Accordingly, I am of the opinion that the position of "certified reserve police officer" 
constitutes an "office" within the purview of s. 5(a), Art. II, State Const.; therefore, the 
simultaneous service of an individual as a reserve or auxiliary police officer and as a city 
council member violates the prohibition against dual officeholding contained in the 
foregoing constitutional provision. 

You also inquire as to whether a candidate for thn office of city council member may 
serve as "certified reserve police officer." Section 99.012(2), F. S., Florida's Resign-to-Run 
Law, provides in pertinent part: 

No individual may qualifY as a candidate for public office who holds another 
elective or appointive office, whether state, county or municipal, the term of 
which or any part thereof runs concurrently with the term of office for which 
he seeks to qualify without resigning from such office not less than 10 days 
prior to the first day of qualifying for the office he intends to seek. . . . 
(Emphasis supplied.) 

The foregoing statutory provision requires that an officer resign at the time and ill the 
manner prescribed in s. 99.012, F. S., only when his present term for elective or 
appointive office, or any part thereof would run concurrently with or overlap the term 
of the office for which he seeks to qualify. Such resignation becomes effective at that time 
and has the effect of creating a vacancy in the office of police officer, as provided in the 
statutes, but the officer may continue to serve until such time as his successor is 
appointed and qualified on or following the effective date of the resignation as specified 
in s. 99.021, F. S. Cf. AGO's 075-67, 074-210, 072-203, and 072-201. But see Art. III, s. 3.07, 
City Charter (1975) of the City of Edgewood which prohibits any candidate for elective 
office of council member or mayor, subsequent to qualifying, from serving as a salaried 
or nonsalaried appointive official in the city. Thus, the prOvisions contained in s. 99.021, 
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F. S., may not be applicable to your inquiry since s. 8.07 of the City Charter appears to 
create a vacancy in the office of "certified reserve police officer" at a point in time earlier 
than that required by s. 99.021. See question 2, infra, for a further discussion of the 
impact of this charter provision. 

If the office of "certified reserve police officer" has no definite term fixed by law, under 
the common-law ru1e "the office is held for the term of the appointing power, or at the 
will or pleasure of the authority which conferred it, provided the term so conferred does 
not extend beyond that of the appointing power." 62 C.J.S. Municipal Corporations s. 
497, p. 936; 67 C.J.S. Officers s. 46, p. 200; ct; State ex reI. Gibbs v. Bloodworth, 184 So. 1, 
6 (Fla. 1938); 67 C.J.S. Officers, p. 196 (officer removable at pleasure of appointing power 
has no "term" of office). Even if an officer serves without a fixed term, "he will be able 
to use the prestige and power of his office in seeking election to another office 
and ... the spirit and intent of the law, if not its letter, dictate that such an official 
should comply with the Resign-to-Run Law." Attorney General Opinion 072-203. 

"Whether a public officer has a fixed term of office can be determined only by reference 
to the law creating the office .... " State ex reI. Gibbs, supra, at 6. The revised city 
charter (1975) is silent as to the appointment of part-time reserve or auxiliary police 
officers; however, it does provide for the appointment of the police chief by the city 
council, Art. IV, s. 406. The chief of police serves until just cause for replacement and is 
charged with the responsibility of administering "the working hours, assignments, 
training, performance, etc., of the regular members of the Police Department, the 
Reserves, and the Dispatchers." Article IV, s. 4.06A. Thus, it appears that the chief of 
police is the appointing power for the reserves with regard to the Resign-to-Run Law, 
and, accordingly, the term of office for a member of the reserves coincides with that of 
the chief of police. Therefore, it appears that a reserve police officer should resign his 
office under the terms of s. 99.012, F. S., as his tenure of office, which is the samb as that 
of the chief of police, would not ordinarily expire until after the date he would assume 
the position of city council member, if elected. Accordingly, for purposes of the Resign­
to-Run Law, a reserve police officer seeking the office of council member should resign, 
effective as of the date upon which the duties of the new office wou1d be assumed. 
Attorney General Opinion 072-203. But see, Art. III, s. 3.07 of the city charter (1975), 
infra. 

AS TO QUESTION 2: 

Your second question is directed to the effect the provisions contained in the city 
charter have on a "certified reserve police officer" also serving as city council member or 
as a candidate for that position. Under Art. III, s. 3.06, of the present charter, 

No Council member or Mayor may hold two (2) elective offices, whether such 
offices are Federal, State, County or Municipal. Any City Council member or 
Mayor upon formally qUalifying for any elected office other than the Mayor's 
or City Council member's office in the City of Edgewood, such office, Mayor or 
City Council member, shall become va(;dted or be filled as provided herein this 
Charter. (Emphasis supplied.) 

The prohibition against dual officeholding contained in this section of the charter is 
applicable only when two elective officers are involved. Council members are elected to 
the city council under Art. III, s. 3.01 of the charter. Thus, the charter's prohibition 
against dual officeholding would be applicable to your inquiry only if the office of 
"certified reserve police officer" is an elected office. It should be noted, however, that s. 
5(a), Art. II, State Const., does not distinguish between elective and appointive officers. 
The constitutional prohibition against dual officeholding is, therefore, applicable to city 
council members and police officers whether they are elected or !!ppointed. 

The city charter also provides that "[n)o candidate for elected offic,," of Council member 
or Mayor shall, subsequent to qualifying, serve as a salaried or nonsalaried appointed 
official in the City of Edgewood." Article III, s. 3.07, charter (1975). Therefore, a "certified 
reserve police officer," as an appointive officer of the city, who qualifies as a candidate 
for the office of council member or mayor is prohibited from serving as a reserve police 
officer and, by operation of the city charter, may well have, in legal effect, vacated his 
appointive office. The prohibition comained in Art. III, s. 3.07 of the charter appears to 
create such a vacancy; however, the section is not self-executing. See In re Advisory 
Opinions to the Governor, 79 So. 874 (Fla. 1918), in which the court stated that, when a 
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person holding one office is appointed to and accepts another office, such appointment and 
acceptance vacates the person'!> right and status to the first office. Cf, Holley v. Adams, 
238 So.2d 401 (Fla. 1970) (acceptance of incompatible office by one already holding office 
operates as resignation of first). Accordingly, to avoid conflict, a reserve police officer who 
intends to run for the office of council member shou1d resign his position as police officer. 
Cf, AGO 072-203. 

Therefore, until legislatively .or ju.dicially settled, I .a~ of the view: that a certifi.ed 
reserve police officer shou1d reSIgn hIS office upon qualIfYlOg as a candidate for the CIty 
council. 

AS TO QUESTION 3: 

You also inquire as to the effect of the charter provision, Art. III, s. 3.07, on present or 
"sitting" council members. As council members are elected pursuant to Art. III, s. 3.01, 
and as discussed under question 1, may not simultaneously serve as a reserve or 
auxiliary police officer, s. 3.07 in terms would not operate on any such "sitting" council 
members. However a "sitting" council member who is a candidate for reelection or is a 
candidate for the 'office of mayor is also prohibited from serving as a salaried or 
nonsalaried appointed official (including a reserve or auxiliary police officer) of the city. 

077·64-June 29, 1977 

TAXATION 

REDEFINITION OF "CHARITABLE PURPOSES"-LEGAL EFFECT 

To; Harry L. Coe, Jr., Executive Director, Department of Revenue, Tallahassee 

Prepared by; Joseph C. MelZichamp III, Assistant Attorney General 

QUESTION: 

What is the legal effect of the amendment of "charitable purposes" in s. 
196.012(6), F. S., by Ch. 76-234, Laws of Florida? 

SUMMARY: 

The amendment by Ch. 76-234, Laws of Florida, to s. 196.012(6), F. S., 
was merely intended to clarify rather than change the law and as such 
does not affect the validity of the resolution of the Governor and Cabinet, 
acting as head of the Department of Revenue, adopted on September 3, 
1974, relating to fraternal and benevolent organizations and promulgated 
as Rule 12D·7.18, F.A.C. Therefore, Rule 12D·7.18, F.A.C., as to tax 
exemptions for fraternal and benevolent organizations, is still valid and 
in effect in Florida. It reads as follows: 

(1) The property of nonprofit fraternal and benevolent organizations 
is entitled to full or predominant exemption from ad valorem taxation 
when used exclusivelY or predominantly for charitable, educa~ional, 
literary scientiftc or religious purposes. The extent of the exemptIOn to 
be granted fraternal and benevolent organizations shall be determined in 
accOl'dance with those provisions of Chapte,;, 196, F. S., wh,ich govern the 
exemption of all property used for charitable, educatIonal, literary, 
scientific or religious purposes. 

(2) The exclusive or predominant use of property or portions of 
property owned by fraternal and benevolent .organizations and used for 
organization, planning and fund-raising actiVlty under s. 196.193(3), F. S., 
for charitable purposes eonstitut es the use of the property for exempt 
purposes to the extent of the exclusive or predominant use. The 
incidental use of said property ror social, fraternal or similar meetings 
shall not deprive the property 0/' its exempt status. 
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(3) Any part of [sic] portion of the real or personal property of a 
fraternal or benevolent organization leased or rented for commercial or 
other nonexempt purposes, or used by such organization for commercial 
purposes, or for uses such as a bar, restaurant or swimming pool shall not 
be exempt from ad valorem taxes. 

The 1976 Session of the Florida Legislature enacted Ch. 76·234, Laws of Florida, by 
which s. 196.012(6), F. S., was amended with the insertion of the word "legally" so as to 
read: 

(6) "Charitable purposes" means a function or service which is of such a 
community service that its discontinuance could legally result in the allocation 
of public funds for the continuance of the function or service. (Emphasis 
supplied.) 

You also pointed out that there is considerable doubt in your mind and in the minds 
of the various property appraisers as to what are the ramifications of this change and 
how the change affects the resolution of the Governor and Cabinet, acting as head of the 
Department of Revenue, adopted on September 3, 1974, relating to fraternal and 
benevolent organizations and promulgated as Rule 12D·7.18, F.A.C. In view of these 
doubts, you raise the question of the continuing validity of the resolution and the rule. 

Although a presumption of change in legal rights is probably reasonable in that an 
amendment is more frequently used to add or take a provision from a law than to 
interpret it, the fact of amendment by itself does not indicate whether the change is of 
substance or form-whether a right is added to or taken from the original act or whether 
a provision in the original act is merely being interpreted, that is, made more detailed 
and specific. State ex reI. Szabo Food Se:-v., Inc. of N.C. v. Dickinson, 286 So.2d 529 (Fla. 
1974); 1A Sutherland Statutory Construction s. 22.30 (4th ed. 1972). 

The question that arises is what the Legislature meant by the term "legally" as it is 
used in s. 196.012(6), F. S. 

It must be remp.mbered that statutes must be given their plain and obvious meaning. 
Fixel v. Clevenger, 285 So.2d 687 (3 D.C.A. Fla., 1973). Furthermore, when terms and 
provisions of a statute are plain, there is no reason for judicial or administrative 
interpretation; thus, it is presumed the Legislature meant what it said. Leigh v. State ex 
rel. Kirkpatrick, 298 So.2d 215 (1 D.C.A. Fla., 1974). 

The term "legally" as it appears in s. 196.012(6), F. S., is an adverb, used to modify the 
word "result" and is defined in Webster's New Twentieth Century Dictionary (1971 
unabr. ed.) at p. 1034 as: "Legally: 'lawfully; according to Jaw; in a legal manner.' " 

In viewing the above definition of the term "legally," it would appear that the inclusion 
of this language in the amendment in 1976 was int.ended to make the statute correspond 
to what had previously been supposed or assumed to be the law. That is, the allocation 
of public funds referred to in s. 196.012(6), F. S., could only be done pursuant to some 
constitutional, statutory, or decisional authority. Thus, it is my opinion that the 
circumstances here are such that the Legislature merely intended to clarify its original 
intention rather than change the law. 

The remaining question is what, if any, effect the amendment of 1976 to s. 196.012(6), 
f. had on the resolution which was adopted by the Governor and Cabinet, acting as 
·'·i ·f the Department of Revenue, and promulgated as Rule 12D·7.18, F.A.C. 

.; .~~partmental construction of a statute by an agency charged with t1:e enforcement 
of an act and authorized to make reasonable rules and regulations is presumed to be 
valid and is accorded considerable weight unless it is shown to be clearly erroneous or 
unauthorized and contrary to the intent of the statute before a court of competent 
jurisdiction. State ex rel. Szabo Food Serv., Inc. of N. C. v. Dickinson, supra; State ex reI. 
Bennett v. Lee, 166 So. 565 (Fla. 1936); 1 Fla. Jur. Admin. Law s. 73, pp. 292·293. 

Thus, Rule 12D·7.18, F.A.C., is presumed to have been valid when promulgated and 
continues to enjoy that presumption in view of the fact that the amendment of 1976 to 
s. 196.012(6), F. S., was merely intended to clarify rather than change the law. 

Accordingly, the resolution which was adopted by the Governor and Cabinet, acting as 
head of the Department of Revenue, and promUlgated as Rule 12D·7.18, F.A.C., would 
appear to be unaffected by the amendment of 1976 to s. 196.012(6), F. S. 
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077.65-June 30, 1977 

ADMINISTRATIVE PROCEDURE ACT 

NOT APPLICABLE TO CONSTITUTION REVISION COMMISSION 

To: Talbot D'Alernberte, Florida Constitution Revision Commission, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

077-65 

Is th'2 Administrative Procedure Act, Ch. 120, F. S., applicable to 
proceedings of the Constitution Revision Commission? 

SUMMARY: 

The Administrative Procedure Act, Ch. 120, F. S., is not applicable to 
proceedings of the Constitution Revision Commission. 

Section 120.52, F. S., defines "agency" to include: 

Each other state officer and state department, departmental unit described in 
s. 20.04, commission, regional planning agency, board, district, and authority, 
including, but not limited to, those described in chapters 160, 163, 298, 373, 380 
and 582. (Section 120.52(l)(b), F. S.; emphasis supplied.) 

Thus, by its terms, s. 120.52, F. S., is applicable to all state commissions including, 
presumably, the Constitution Revision Commission. 

The Constitution Revision Commission is created at s. 2, Art. XI, State Const. The 
Constitution establishes the number and method of selection of the commission's 
membership and when such selection shall occur. But see In re Advisory Opinion of the 
Governor, 343 So.2d 17 (Fla. 1977). Section 2(c), Art. XI, State Const., proviaes that: 

Each constitution revision commission shall convene at the call of its chairman, 
adopt its rules of procedure, examine the constitution of the state, hold public 
hearings, and not later than one hundred eighty days prior to the next general 
election, file with the secretary of state its proposal, if any, of a revision of the 
constitution or any part of it. (Emphasis supplied.) 

The touchstone for determining the intent of a constitutional provision has always been 
the intent of the people at the time the document was adopted. See, e.g., In re Advisory 
Opinion to the Governor, 243 So.2d 573 (Fla. 1971); In re Advisory Opinion to the 
Governor, 223 So.2d 35 (Fla. 1969). As the Supreme Court of Florida has indicated, the 
documents which were submitted to the public in mid·1968 as explanatory material for 
the proposed constitution uniformly indicate an intention to create a Constitution 
Re'"sion Commission which, inter alia, would act without intervention by the 
Le. lslature. See In re Advisory Opinion, 343 So.2d at 22. The Constitution revision 
pr .. cess was, in the opinion of the court, " ... patently designed to bypass input from the 
lel;islative branch ••. ." In re Advif.'ry Opinion, 343 So.2d at 23. 

The commission which was estab .... hed by the people through their constitution, has 
been granted the constitutional authority to establish its own rules of procedure (subject 
only to the constitutional requirement that it must hold public hearings) in order to 
ensure that the commission be independent and free from interference from any branch 
of go'!ernment. 

In a similar context, the Supreme Court has recognized that in order for judicial 
n(!minating commissions to be constitl.\tionally independent as the electorate intended 
the members of the various commissions throughout the state must have the power to 
promulgate rules of procedure for their hearings and findings, independent of any of the 
three standard recognized divisions of state government. In In re Advisory Opinion, 276 
So.2d 25, 30 (Fla. 1973), the court stated that: 

The power and duty for promulgating rules for the commissions must rest with 
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the members of the commissions. To serve the purposes sought by the people, 
it is necessary that the Commissions remain independent .... 

To permit one branch of government to impose rules of procedure upon another 
coordinate constitutional branch or entity would destroy the constitutional independence 
of such branch or entity. Cf, In re Advisory Opinion, 276 So.2d 30; In re Advisory 
Opinion, 334 So.2d 561 (Fla. 1976). When the Constitution grants to a constitutionally 
created commission the power to adopt its own rules of procedure and such power is, 
therefore, derived solely and exclusively from the Constitution, legislative intervention 
into the manner of exercise of such power is unwarranted. In re Advisory Opinion, 334 
So.2d at 562. 

The Constitution requires the commission to adopt its own rules of procedure 
independent of any of the three branches of government. The commission is not subject 
to the requirements of Ch. 120, F. S., when discharging its constitutional duties pursuant 
to s. 2, Art. XI, State Const. 

077-66-July 5,1977 

CONSTITUTION REVISION COMMISSION 

MAY DELEGATE MINISTERIAL FUNCTIONS 
TO EXECUTIVE DIRECTOR 

To: Talbot D'Alemberte, Chairman, Florida Constitution Revision Commission, 
Tallahassee 

Prepared by; Jerald S. Price, Assistant Attorney General 

QUESTION: 

Does Ch. 77-201, Laws of Florida (s. 286.035, F. S.), which authorizes the 
chairman of the Constitution Revision Commission to perform certain 
ministerial-type functions in regard to expenses of the commission, 
prevent the commission from assigning or delegating functions of that 
nature to the executive director employed by the commission? 

SUMMARY: 

Pursuant to its constitutional power and duty to adopt its own rules of 
procedure, the Constitution Revision Commission may adopt a rule of 
procedur£! assigning or delegating to the executive director of the 
commission certain ministerial functions, such as the signing of travel 
vouchers. Neither Ch. 77·201, Laws of Florida, nor any other act of the 
Legislature, can restrict the power of the commission to determine its 
own rules of procedure. 

The existence, powers, and duties of the Constitution Revision Commission are derived 
solely from the Constitution of this State (s. 2, Art. XI). In s. 2(c), Art. XI, State Const., 
it is provided: 

Each constitution revision commission shall convene at the call of its chairman, 
adopt its rules of procedure, examine the constitution of the state, hold public 
hearings, and, not later than one hundred eighty days prior to the next general 
election, file with the secretary of state its proposal, if any, of a revision of this 
constitution, or any part of it. (Emphasis supplied.) 

In AGO 077-65, I stated my opinion that the proceedings of the Constitution Revision 
Commission are not subject to the requirements of Ch. 120, F. S., the Administrative 
Procedure Act. In that opinion I emphasized the constitutional derivation of the 
commission's powers, particularly as to procedural matters, and the lack of authority on 
the part of the Legislature to determine such matters: 
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When the Con~titution grants to a constitutionally created commission the 
power to adopt It~ own rules of procedure and such power is, therefore derived 
solely and exclusIVely from the Constitution, legislative intervention'into the 
manner of exercise of such power is unwarranted. 

I further stated in AGO 077-65 that it is the constitutional duty of the commission "to 
adopt its own rules of procedure independent of any of the three branches of 
government." (Emphasis supplied.) 

Thus, I am. of the opinion that the Legislature'~ express recognition, in Ch. 77-201, 
Laws ?f .Flo~lda (s. 2~6.035, f,: S.), that the chairman of the Constitution Revision 
Com~ls~lOn IS a.uthorIzed. to Incur ~xpenses related to the official operation of the 
commiSSIon or ItS committees, to Sign vouchers, and to otherwise expend funds 
~ppropriated to the commission for carrying out its official duties" does not-and cannot, 
m the face of the language of s. 2(c), Art. XI, supra-prevent the commission from 
adopting a rule of procedure by, which certain ministerial functions, such as the signing 
of travel ,,:o~chers, could be aSSigned or delegated to the executive director employed by 
the COmmiSSion. 

077-67-July 6, 19'" 

MUNICIPAL HOUSING AUTHORITY 

MAY NOT BIND SUCCESSORS IN OFFICE THROUGH CONTRACT 
FOR PERFORMANCE OF GOVERNMENTAL 

DISCRETIONARY POWERS 

To: Paul B. Steinberg, Representative, lOlst District, Miami Beach 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

IQUESTION: 

Is the Miami Beach Housing Authority, created under Ch. 421, F. S., 
authorized to enter into an employment contract with its secretary and 
executive director for a 5-year period? 

SUMMARY: 

The employment of a secretary and executive director of a municipal 
housing authority created and operating under Ch. 421, F. S., woilld 
appear to be an exercise of the governmental function of such housing 
authority in light of statutory authorization which permits such 
authority to delegate any or all of its governmental powers or duties to 
the secretary-executive director. Moreover, the relationship between the 
secretary-executive director and the governing board of the housing 
authority appears to be confidential and personal; and, therefore a 
contract employing such secretary-executive director would probably 
not be considered binding upon a successor governing board of a housing 
,authority. Accordingly, pending judicial determination, a proposed 5-
year employment contract entered into by a municipal housing authority 
ilnd its secretary-executive director would probably be invalid and 
unenforceable. 

Section 421.04(1), F. S., authorizes the creation of housing authorities and provides in 
part, "fi]n each city (as herein defined) there is hereby created a public body corporate 
and poIiti.c to be kn,?wn as the housing authority of the city .... " (Emphasis su~plied.) 

A housmg authorIty created pursuant to Ch. 421, F. S., is empowered to exercIse and 
perfOl'ID 

public and essential governmental functions set forth in [Ch. 421] and [has] all 
the powers necessary or convenient to carry out and effectuate the purposes 
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and provisions of [Ch. 421] including the ... powers ... to SUEl and be 
sued ... make and execute contracts and other instruments . . . acquire, 
lease and oper!.te housing projects .... to ... con~ract for the fur~shing by 
any person or agency . . . of serVIces . • . to acqUlre by the exerCIse of the 
power of eminent domain any real property ... issue subpoenas ... 

and to do other things necessary in connection with the operation of a housing authority. 
Section 421.08, F. S. 

Pursuant to s. 421.05(2), F. S., a housing authority is authorized to "employ a 
secretary, who shall be executive. dire~tor" and to determine th~ "qualific~ti0l!-s, duties, 
and compensation" of the executlve dIrector. Moreover, a houslllg authorIty IS further 
empowered to "delegate to one 01' more of its agents 01' employees. such I!0wers or duties 
as it may deem proper." Pursuant to s. 421.08(7), F. S., the authorIty, actmg through one 
or more of the commissioners or persons designated by it, is authorized to conduct 
investigations and priY!1te or public hearings ~d to take sworn testill?-ony thereat and 
issue subpoenas reqUl1'lng the attendance of wItnesses or the productIOn of books and 
papers. . al . 

The general rule with respect to contracts. entered into by. municip . corporatIOns 91' 
municipal boards having power to contract IS that such bodIes may bmd successors m 
office by a contract made in the exercise of proprietary or business powers but may not 
by contract prevent .01' impair the exercise by successors. of .legisl~tive functions or 
governmental discre.tIOnary powers unless stat!ltory aut~0.nzation eXIst:;. See 63 C.J.S. 
Municipal Corporatwns s. 687, p. 549; 10 McQUlllen Mumclpal Corporatwns s. 29.101, p. 
492' and Annat., 149 A.L.R. 336. As a housing authority created under Ch. 421, F. S., is 
a p~blic corporation possessing the legislative and governmental powers listed above, it 
is within the purview of this principle. See Mitchell v. Chester Housing Authority, 132 
A.2d 873 (pa. 1957); and Parent v. Woonsocket Housing Authority, 132 A.2d 873 (Pa. 
1957)' and Parent v. Woonsocket Housing Authority, 143 A.2d 146 (R. I. 1958), which 
reach this conclusion. Cf, AGO 074-234 holding that a housing authority created pursuant 
to Ch. 421 is an independent special district within the purview of and for the purposes 
of the Uniform Local Government Management and Reporting Act, part nI, Ch. 218, 
F S. Accordingly inasmuch as the commissioners of housing authorities are appointed 
t~ serve stagger~d 4-year terms and the governing board is a continuing body, ~he 
validity of the proposed contract for the employment of a secretary and executive 
director for the authority depends upon the proprietary or governmental nature of the 
subject matter of the contract. . 

There is no precise dividing line between the exercise of governmental and propl'letary 
functions. They are difficult of distinction and tend to overlap. 23 Fla. JUl'. Municipal 
Corporations s. 67, p. 93. Accord: American Yearbook Company v. Askew, 339 F. Supp. 
719,721 (M. D. Fla. 1972), aff'd, 409 U. S. 904 (1972). 

In Daly v. Stokell, 63 So.2d 644 (Fla. 1953), the Florida Supreme Court distinguished 
the two concepts as follows: 

We understand the test of a proprietory [.~ic] powcr to be determined by 
whether or not the agents of the city act and contract for the benefit and 
welfare of its people; any contract, in other words, that redounds to the public 
or individual advantage and welfare of the city or its people is proprietory [sic], 
while a governmental function, as the term implies, has to do with the 
administration of some phase of government, that is to say, dispensing or 
exercising some element of sovereignty. 

Applying the foregoing to your inquiry, it is clear that it is the nature of the duties to 
be performed by the prospective employee which determines whether or not the contract 
of employment of such person represents an exercise of proprietary or governmental 
powers by the contracting governmental body. Other relevant factors include the extent 
to which the employee serves in a confidential relationship with the governing body, see 
Douglas v. City of Dunedin, 202 So.2d 787, 789 (2 D.C.A. Fla., 1967); and the extent to 
which the governing body exercises supervisory control over the employee, see 10 
McQuillen Municipal Corporations, s. 29.101, p. 497. 

Thus in City of Riviera Beach v. Witt, 286 So.2d 574 (4 D.C.A. Fla., 1973) cert. den'd; 
Witt v~ City of Riviera Beach, 2~5 So.2d 305 (Fla. 1974), the cour~ held that .the 
employment of a city prosecutor IS a governmental and not a proprIetary function. 
Therefore, an employment contract which purported to extend beyond the terms of office 
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of the contracting officers could not effectively bind their successors. In reaching this 
conclusion, the court stated: 

The operation of a Municipal Court by the City under its charter and the 
employment of a City Prosecutor to prosecute all persons arrested and brought 
to trial before the court for the violation of municipal ordinances "has to do 
with the administration of some phase of government, that is to say, dispensing 
or exercising some element of sovereignty .... " See Daly v. Stokell, supra. The 
employment of a city prosecutor, in our opinion, relates to the performance of 
a governmental function; the employment of a City Prosecutor cannot be 
considered as having been made in the exercise of the City's business or 
proprietary powers, as that phrase is commonly understood. [286 So.2d at 576.] 

Similarly, in Mitchell v. Chester Housing Authority, 132 A.2d 873, 880 (Pa. 1957), the 
Pennsylvania Supreme Court held that a 5-year contract of employment between a 
municipal housing authority and its secretary-executive director was invalid and 
unenforceable. The court noted that testimony at trial described the secretary-executive 
director as the "chief officer" and "right arm" of the housing authority and that the 
secretary-executive director was in charge of implementing the policies of the housing 
authority and administrating its business. In reaching its conclUSIOn, the court stated: 

The principle ... is clear, namely, good administration requires that the 
personnel in charge of implementing the policies of an agency be responsible to, 
and responsive to, those charged with the policy-making function, who in turn 
are responsible to a higher governmental authority, or tu the public itself, 
whichever selected them. This chain of responsibility is the basic check on 
government possessed by the public at large. A contract which will have the 
effect of, and indeed appears to have bean executed with the express purpose 
of, violating this rule runs counter to public policy and will not be enforced 
against the public interest. [132 A.2d at 880.] 

Applying the foregoing judicial decisions to the instant inquiry, and pending judicial 
determination, it is my opinion that a municipal housing authority would not be 
authorized to enter into a 5-year employment contract with its secretary-executive 
director. A housing authority created and operating under Ch. 421, F. S., is statutorily 
empowered to delegate any or all of its governmental powers or duties to its secretary­
executive director. The executive director, as the secretary of the governing board, 
apparently serves the board in that capacity much the same as a corporate officer in that 
capacity serves a private corporation for profit; and, in his dual capacity as secretary­
executive director of the governing board, he carries out the executive function of 
implementing and enforcing the policies and regulations and administrative functions of 
the governing board. Moreover, a housing authority is also authorized by statute to 
designate its secretary-executive director to conduct investigations, and public or private 
hearings, and issue subpoenas requiring the attendance of witnesses thereat and take 
sworn testimony. These latter duties fall clearly within the scope of governmental 
functions as that term is defined in Daly v. Stokell, supra. Furthermore, the relationship 
between the secretary-executive director or a housing authority and the members of the 
authority must, in my opinion, be characterized as confidential and personal. See Mitchell 
v. Chester Housing Authority, supra, at 876, wherein the court stated that the executive 
director and secretary of the housing authority was "an executive officer whose functions 
with respect to the board [were] necessarily confidential and most intimate .... " Also 
see City of Riviera Beach v. Witt, supra, at 576, wherein the district court noted that the 
fact that the services of the city prosecutor were procured pursuant to a "contract of 
employment" as distinguished from an "appointment" to the office of city prosecutor did 
not chan~e the character of the governmental function being performed. 

Accordmgly, your question is answered in the negative. 
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077·68-July 11, 1977 

DEPUTY OFFICIAL COURT REPORTERS 

ENTITLED TO REIMBURSEMENT FOR TRAVEL AND PER DIEM 
INCURRED IN PERFORMING OFFICIAL DUTIES 

To: John F. Harkness, Jr., State Courts Administrator, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

Is a deputy official court reporter authorized by statute to be 
reimbursed by the state for authorized travel expenses and per diem 
necessarily incurred in performing official duties for the state (in criminal 
proceedings)? 

SUMMARY: 

Deputy official court reporters are authorized, under s. 112.061, F. S. 
(1976 Supp.), as either employees or authorized persons to be reimbursed 
by the state for properly approved (by the chief judge of the judicial 
circuit) travel expenses and per diem and subsistence necessarily 
incurred in performing official duties for the state in criminal 
proceedings. Such authorization was not affected by the repeal of s. 29.08, 
F. S. 1971, when the statutes relating to the number and method of 
appointing or selecting official and deputy official court reporters were 
revised by Ch. 72·404, Laws of Florida. 

You have raised this question because of the amendment-5 years ago by Ch. 72-404, 
Laws of Florida-of the statutory provisions in Ch. 29, F. S., relating to official court 
reporters. In the process of amending those provisions, s. 29.08, F. S. 1971, was repealed. 
That section had provided for the appointment of deputies by the official court reporter, 
made such reporter responsible for the actions of such deputies, and expressly provided 
for the reimbursement of deputies' travel eKpenses pursuant to s. 112.061, F. S. At 
present, the reimbursement of official circuit court reporters' traveling expenses pursuant 
to s. 112.061 is expressly provided for by s. 29.04(1), which subsection was not amended 
by Ch. 72-404, supra. Section 29.01, which was substantially amended and reworded by 
s. 6 of Ch. 72-404, now provides for the appointment of deputy court reporters for the 
circuit courts by the chief judge with the approval of a majority of the circuit judges in 
each circuit. Section 29.01(2). However, that section nowhere provides for the traveling 
expenses of deputy court reporters. Thus, the question at issue is whether, 
notwithstanding the repeal of s. 29.08, F. S. 1971, and amendment of s. 29.01 omitting 
express reference to s. 112.061 with respect to deputy circuit court reporters, there exists 
authorization by statute for the reimbursement of official deputy court reporters for their 
authorized travel expenses and per diem and subsistence necessarily incurred in 
performing official duties for the state in criminal proceedings. 

There is no indication that, in enacting Ch. 72-404, supra, the Legislature was 
concerned with the subject of travel expenses of official or deputy official court reporters. 
Rather, the primary purpose of the relevant portion of Ch. 72-404 was to provide for the 
number and method of selecting official court reporters and deputy court reporters, 
changing from the eKecutive (the Governor) and the official circuit court reporter, 
respectively, to the judiciary (the chief jttdges of the several judicial circuits, with the 
approval of a majority of the circuit judges), the authority to appoint official court 
reporters and deputy court reporters. As noted above, s. 29.04(1), F. S., providing for the 
travel expenses of official court reporters, was not affected or amended by Ch. 72-404. 
Nevertheless, the fact remains that, in the process of carrying out the substantial 
revision necessary to accomplish that purpose, the Legislature failed to carryover the 
express language to the effect that deputy circuit court reporters shall be reimbursed for 
travel expenses as provided in s. 112.061, F. S. As to such omissions, it was stated in 
Davis v. Florida Power Co., 60 So. 759, 765 (Fla. 1913): 

148 

n-
" 

I 
j 

1 
\ 
i 

_____ -'A:.!;N=N..:::!U:.;A:=:L~R~E==_PORT OF THE ATTORNEY GENERAL 077-69 

Where it is apparent that substantive portions of a statute have been omitted 
and repealed by the process of revision and reenactment, courts have no 
express or implied authority to supply the omissions that are material and 
substantive and not merely clerical and inconsequential; for that would in effect 
be the enactment of substantive law. 

. Thus, it is necessary to determine whether su~cient statutory authority exists 
llldependent of forme~ s. 29.98, F. S., so as to a?thor1z~ deputy court reporters' travel 
expenses and per diem reImbursement notwithstandmg the omission by revision 
described above. It is provided in s. 112.061(1)(b)1., F. S. (1976 Supp.), and was so 
provided at the time of passage of Ch. 72·404, Laws of Florida: 

The provisions of this section shall prevail over any conflicting provisions in a 
general law, present or future, to the Bxtent of the conflict; but if any such 
general law contains a specific exemption from this section, including a specific 
reference to this section, such general law shall prevail, but only to the extent 
of the exemption. (Emphasis supplied.) 

Nowhere in Ch .. 72-404 is there to be foun.d any such "specific exemption" or exclusion 
from the operatIOn of s. 112.061, F. S., WIth respect to deputy official court reporters' 
travel expenses and per diem and subsistence. The courts have often stated that "(ilt is 
a rule of statutory construction that the Legislature is presumed to know the existing 
law when a statute is enacted." Collins Investment Co. v. Metropolitan Dade County 164 
So.2d 806, 809 (Fla. 1964). Accord: Dickinson v. Davis, 224 So.2d 262, 264 (Fla. 1969). I 
must therefore assume that, had the Legislature intended to prevent deputy official court 
reporters from being reimbursed by the state for official travel expenses and per diem 
and subsistence (in criminal proceedings) pursuant to s. 112.061, there would have been 
included in Ch. 72·404 some language expressly and specifically exempting or excluding 
deputy official court reporters from those provisions of s. 112.061 which would otherwise 
authorize reimbursement of their travel expenses and per diem and subsistence. Thus if 
deputy official court reporters fall within one of the classes of persons authorized under 
s. 112.061 to be reimbursed for travel expenses and per diem and subsistence (i.e. officers 
employees, and authorized persons), then the omission of the express reference 'to travei 
expenses for deputy official circuit court reporters contained in former s. 29.08 (repealed 
by Ch. 72·404) should be of no effect. 

It is my opinion that deputy official court reporters are entitled, as either employees 
or authorized persons, to be reimbl!rsed for properly authorized (by the chief judge of 
the ?ircuit~ trl!-vel ~xl?enses and ~er die~ and subsistence incurred in carrying out their 
offiCIal dutIes III crlmmal proceedmgs. It IS not necessary for the purposes of this opinion 
to determine whether they should come under s. 112.061, F, S., as employees or as 
authorized persons, although it might be noted that in Robbin v. Brewer, 236 So.2d 448 
(4 D.C.A. Fla., 1970), the court held that official court reporters are employees rather 
than officers, in light of the nature of their official duties. ' 

Your question is answered in the affirmative. 

077·69-;-July 11, 1977 

PUBLIC RECORDS LAW 

APPLICABILITY TO RECORDS RELATING TO APPLICATIONS 
FOR TENANCY IN PUBLIC HOUSING 

To: Murray Gilman, Executive Director, Housing Authority, Miami Beach 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Are papers and applications of tenants addressed to and in the 
possession of the Housing Authol'ity of the City of Miami Beach public 
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records which must be produced for inspection and examination 
pursuant to s. 119.07(1), F. S.? 

SUMMARY: 

Tenant applications and accompanying and related documents, letters, 
papers, and the like received by a housing authority in connection with 
the transaction of its official business are public records within the 
purview of the Public Records Law and must be made available for 
personal inspection and examination by any person at reasonable times, 
under reasonable conditions, and under the supervision of a public 
custodian of such records. 

Florida's Public Records Law, Ch. 119, F. S., provides at s. 119.07(1): 

Every person who has custody of public records shan permit the records to be 
ins~ected and examined by any person desiring to do so, at reasonable times, 
unaer reasonable conditions, and under supervision by the custodian of the 
records or his designee. The custodian shall furnish copies or certified copies of 
the records upon payment of fees as prescribed by law, or, if fees are not 
prescribed by law, upon payment of the actual cost of duplication of the 
copies .... 

For the purpose of Ch. 119, F. S., agency is defined by s. 119.011(2) to include: 

. . . any state, county, district, authority, or municipal officer, department, 
division, board, bureau, commission, or other separate unit of government 
created or established by law and any othel' public or private agency, person, 
partnership, corporation, or business entity acting in behalf of any public 
agency. 

It seems clear that the authority is subject to s. 119.07(1), F. S., as both an "authority" 
and a "separate unit of government created or established by law." See s. 421.04, F. S., 
creating municipal housin~ authorities, and s. 421.08, F. S., relating to the constitution 
and powers of the authOrIties as public bodies corporate and politic (or governmental 
agencies). 

Section 119.011(1), F. S., defines public records to include all documents, papers, or 
letters made or received pursuant to law or in connection with the transaction of official 
business by any governmental agency. Clearly the tenant applications and accompanying 
and related documents, letters, and papers constitute public records within the purview 
of s. 119.07(1), .I!'. S. Smce tenant applications and accompanying documents and papers 
are made and received in connection with the transaction of official business by the 
housing authority, and as such are "I?ublic records" as defined at s. 119.011(1), it must 
now be determined whether such apphcations and accompanying and related documents, 
letters, and papers are exempt or excepted from the mandatory inspection provisions of 
s. 119.07(1). 

Section 119.07(2)(a), F. S., states: 

All Imblic records which presently are provided by law to be confidential or 
whic,h are prohibited from being inspected bf .the public, wh~thf;" by general ~r 
specwl law, shall be exempt from the prOVISIOns of subsectlOil (l). (EmphaSIS 
supplied.) 

I am unaware of any statute presently in existence which purports to make tenant 
applications and accompanying or related documents and records submitted to the 
authority confidential or prohibits their inspection and examination by any person. 
Accordingly, under the clear and unambiguc)Us terms of the statute, tenant applications 
and accompanying or related documents and records are public records within the 
purview of the Public Records Law and must be made available for personal inspection 
and examination by any person desiring to do so at reasonable times, under reasonable 
conditions, and under the supervision of the custodian of such records or his designee. 

However, notwithstanding s. 119.07(1), F. S., it has been submitted that the records in 
question should be kept confidential consistent with "public policy" and so as not to 
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violate any federal constitutional privacy rights of applicants or tenants or potential 
tenants of the housing authority, 

Regarding the first of these contentions, I do not believe that this office has the power 
to imply or write into the statutes a "public policy" Elxception to s. 119.07(1), F. S., in the 
face of prior judicial decisions and the 1975 amendments to Ch. 119, F. S., Ch. 75-225 
Laws of Florida. In State ex rel. CUmmer v. Pace, U,9 So. 679, 681 (Fla. 1935), the court 
held that 

... where the Legislature has preserved no exception to the provisions of the 
statute [C.G.L. 490, from which s. 119.01, F. S., is derived], the courts are 
without legal sanction to raise such exceptions by implication; the policy of state 
statutes being a matter for the Legislature and not the judiciary to determine 
(Emphasis supplied.) . 

This decision was found by the Supreme Court to be in confiict with Wisher v. Ft. Myers 
N:ews Press, 310 So.2d 345 (2 D.C.A. Fla., 1975), holding, inter alia, that public policy 
dictates that public employee personnel records be deemed confidential in order to 
protect public employees' right of privacy with respect to such records, notwithstanding 
the absence of a statute exempting the same from Ch. 119; and was not receded from in 
the court's decision in News-Press Publishing Co. \. Wisher, (Fla. 1977), case no. 47,088 
opinion filed February 25, 1977, quashing the decision of the Second District Court of 
Appeal. Unless find until Pace, supra, is overruled or modified by the Supreme Court it 
remains the law of this state and must be followed by this office. See United States St~el 
Corp. v. Save Sand Key, Inc., 303 So.2d 9 (Fla. 1974), and AGO 077-48 concluding in part 
that applications for position of a municipal department head are public records, that a 
state or local official is without authority to promise an applicant for such position that 
his application will be kept confidential or exempted from s. 119.01 or s. 119.07(1), and 
that neither a public employer nor a collective bargaining agreement between the 
employer and its employees may validly make personnel records confidential or excepted 
from s. 119.07(1). 

Moreover, it is doubtful that such a "public policy" exception could be judicially 
inferred, because of the existence of s. 119.01, F. S. 1975, which constitutes a general 
legislative statement of public policy that '\ .. all state, county, and municipal records 
shall at all times be open for a personal inspection by any person," and s. 119.07(2)(a), 
F. S. 1975, providing that records provided by law to be confidential or which are 
prohibited from being inspected by general or special law are exempted from s. 119.07(1), 
F. S. Sections 119.01 and 119.07(2)(a), F. S., were amended after htigation was initiated 
in Wisher v. Ft. Myers News Press, supra. 

I also do not believe that the constitutional right of privacy extends to documents such 
as applications for tenancy and accompanying and related documents and papers in the 
possession of a housing authority. The parameters of this federal right were discussed in 
Laird v. State, U. S. Sup. Ct. Case No. 48,889, filed February 10, 1977. Simply stated, this 
federal privacy right does not extend to financial or other similar information or data 
which normally would be required to be disclosed in a housing application form. Also see 
Industrial Foundation of the South v. Texas Industrial Accident Board, 540 S.W.2d 688 
(Tex. 1976). 

No opinion is expressed as to the applicability of any federal laws to this question. Such 
an inquiry should be directed to the federal agency or agencies involved in administering 
applicable federal housing laws. Additionally, no opinion is expressed as to the 
applicability of any Dade County Charter provisions or ordinances to this issue. If such 
a response is desired, the inquiry should be initially directed to the office of the Dade 
County attorney. It should also be noted that the housing authority is a governmental 
agency or unit of government created and established and organized and existing under 
the laws of Florida, ss. 421.04, 421.05, and 421.08, F. S., and controlled and regulated by 
the laws of Florida and not the federal laws 01' the ordinances of Dade County. 
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077·70-July 13, 1977 

FINES AND PENALTIES 

GOOD DRIVERS' INCENTIVE FUND-ADDITIONAL PENALTY 
APPLICABLE ONLY TO OFFENSES ON OR AFTER 

EFFECTIVE DATE OF ACT 

To: Fred W. Baggett, Counsel, Florida Association of Court Clerks, Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

Does s. 42 of C.S. for S.B. 1181 (Ch. 77-468, Laws of Florida, s. 318.22, F. S. 
1977) require the assessment and collection of an additional civil penalty 
or fine for the conviction of certain violations where the violation itself 
occurred prior to the effective date of the act, or does it require the 
collection of such an additional civil penalty for those violations which 
occurred on or after the effective date of the act? 

SUMMARY: 

Under either the prohibition against ex post facto laws contained in the 
Federal and State Constitutions, or the statutory construction rule 
against retroactive application of statutes, and pending judicial 
clarification, the "additional civil penalties or fines" provided for in s. 42 
of Ch. 77-468, Laws of Florida, for violation of one of the traffic laws 
specified in s. 42, should not be collected from a driver whose offense 
occurred before July 1, 1977. The additional penalty should be collected 
only from drivers convicted on and after July 1, 1977, of violations 
occurring on and after July 1, 1977, which date is the effective date of s. 
42. 

Section 42 of Ch. 77-468, Laws of Florida (C.S. for S.B.'s 1181, 925 & 792, s. 318.22, 
F. S.), which section took effect July 1, 1977, creates a "Good Drivers' Incentive Fund" 
whereby distributions are to be made to eligible drivers beginning July 1, 1978. Such 
distributions are to be funded through imposition of "additional civil penalties or fines" 
when a drivel' is convicted of one of a number of specified moving traffic violations. 
Section 42(4)(a) provides: 

(4) On and after the effective date of this act 
(a) Any driver convicted of a moving traffic violation shall be assessed an 

additional civil penalty or fiue of $30 in addition to the amount normally levied 
for such conviction. For purposes of this section the term "moving traffic 
violation" means an infraction of ss. 316.029, 316.030, 316.040, 316.053, 316.054, 
316.055, 316.056, 316.0565, 316.057(9), 316.061, 316.081, 316.082, 316.083, 
316.084, 316.085, 316.086, 316.087, 316.088, 316.089, 316.090, 316.091, 316.092, 
316.094,316.095,316.096,316.098, 316.100(1), 316.102, 316.104(2) or (4), 316.107, 
316.108, 316.109, 316.110, 316.1105, 316.113, 316.121, 316.122, 316.123, 316.125, 
316.126(1) or (3), 316.133, 316.134, 316.138, 316.139, 316.151, 316.152, 316.153, 
316.154, 316.155, 316.157, 316.158, 316.159, 316.162, 316.18l, 316.182, 316.183, 
316.184, 316.185, 316.186, 316.196, 316.197, 316.198, 316.205, 316.206, 316.217, 
316.236, 316.238, 316.2431, or 339.30(1)(a), (b), (c), (d), (g), or (h). (Emphasis 
supplied.) 

Section 42(4)(b) similarly assesses an "additional civil penalty or fine of $200" upon 
conviction of violation of s. 316.028 (driving under the influence of intoxicants). 

I am of the opinion that both the prohibition against enactment of ex post facto laws 
(proscribed by s. 10, Art. I, U.S. Const., and s. 10, Art. I, State Const.) and the 
presumption against retroactive application of laws (a fundamental rule of statutory 
construction) make it advisable that the additional penalty imposed by s. 42 of Ch. 77· 
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468, Laws of Florida, be applied only to those persons convicted on and after July 1, 1977 
of violations occurring on and after July 1, 1977. ' 

Section 10, Art. I, U.S. Const., provides in pertinent part that "No State shall ... pass 
any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of 
Contracts .... " Section 10, Art. I of Florida's Constitution similarly provides: "No bill 
of attainder, ex post facto law or law impairing the obligation of contracts shall be 
passed." (A similar prohibition applies to Congress pursuant to s. 9, Art. I, U.S. Const.) 
In Wilensky v. Fields, 267 So.2d 1, 5 (Fla. 1972), the ex post facto prohibition was 
described as follows: 

An ex post facto law is "one which, in its operation, makes that criminal which 
was not so at the time the action was performed, or which increases the 
punishment, or, in short, which in relation to the offense or its consequences 
alters the situation of a party to his disadvantage." Higginbotham v. State (Fla. 
1924) 88 Fla. 26, 101 So. 233. (Emphasis supplied.) 

The following definition was provided by the United States Supreme Court in Beazell v. 
Ohio, 269 U.S. 167, 169 (1925): 

... any statute which punishes as a crime an act previously committed, which 
was innocent when done, which makes more burdensome the punishment for a 
crime, after its commission, or which deprives one ch!'!'ged with crime of any 
defense available according to .law at the time when the clct was committed, is 
prohibited as ex post facto. (Emphasis supplied.) 

(See the recent decision of the United States Supreme Court in Dobbert v. Florida, Case 
No. 76·5306, decided June 17, 1977, for the most recent interpretation of the federal ex 
post facto prohibition, as applied to changes in procedural matters.) 

I would note here that some doubt might be cast on the application of the ex post facto 
prohibition as to imposition of the additional penalty for violation of the sections listed 
10 s. 42(4)(a). While s. 316.028, F. S., listed separately in s. 42(4) (b), is punishable by 
imprisonment and is unquestionably a "criminal" statute (and thus clearly falls within 
the above ex post facto definitions), the sections set forth in s. 42(4)(a) are designated in 
Ch. 318, F. S., as "noncriminal" infractions punishable by "civil" penalties. Section 
318.13(3), F. S. (1976 Supp.). (Section 316.028 is expressly excluded from the 
decriminalization provisions of Ch. 318 by s. 318.17, F. S. [1976 Supp.].) However, the fine 
applicable to such an infraction must be deemed a penalty or punishment for commission 
of a proscribed act, and thus such infractions must be considered at least penal in nature, 
even if expressly designated as "noncriminal." 

As is stated in 70 C.J.S. Penal, p. 386, "The word 'penal' is one of the most elastic 
known to the law, and has many different shades of meaning." It is generally defined as 
any law imposing a penalty. That a criminal law is always a penal law, but that the 
converse need not necessarily follow, was emphasized by the court in State v. Lowry, 230 
A.2d 907, 913 (N.J. 1967): " 'Penal' is inherently a much broader term than 'criminal,' 
since it pertains to any punishment or penalty and relates to acts which are not 
necessarily delineated as crimina!." Sin_t s. 42, by its terms, imposes an additional 
"penalty," it is thus a penal statute as are the "infractions" listed in paragraph 4(a), even 
if such are not criminal statutes. Earlier expressions of the United States Supreme Court 
on the subject of ex post facto laws used the broader term "penal" along with the 
narrower term "criminal." See Calder v. Bull, 3 Dall. 386 (1798); and Locke v. New 
Orleans, 4 Wall. 172 (1866). (It appears the various discussions of the limitation of the ex 
post facto prohibition to criminal or penal laws have been primarily aimed at 
distinguishing cases where a law is retroactive, but relates to a civil matter and does not 
constitute "punishment" per se. In such cases, other constitutional prohibitions would 
then become relevant, such as that against impairment of contracts.) However, see 
Bankers' Trust Co. v. Blodgett, 260 U.S. 647 (1923); and Surf Club v. Tatem Surf Club, 
10 So.2d 554 (Fla. 1942), wherein application of the ex post facto prohibition was rejected 
because the actions complained of were found not to have been punishment for criminal 
violations. 

However, even if it were to be ruled by a court that the infractions listed in s. 42(4)(a) 
are not subject to the ex post facto prohibition, my opinion would remain the same 
because of the rule of statutory construction that statutes (other than curative or 
remedial measures) are presumed to operate ouly prospectively from the effective date. 
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In Trustees of Tufts College v. Triple R. Ranch, Inc., 275 So.2d 521, 524 (Fla. 1973), the 
Florida Supreme Court stated: 

A statute will be construed as prospective only unless the intention of the 
Legislature to give it a retroactive effect is expressed in language too clear and 
explicit to admit to reasonable doubt. 

In accord: Foley v. Morris, 339 So.2d 215 (Fla. 1976); Yamaha Parts Distributions Inc. 
v. Ehrman, 316 So.2d 557 (Fla. 1975); In re Seven Barrels of Wine, 83 So. 627 (Fla. 1920). 
In Heberle v. P.R.O. Liquidating Company, 186 So.2d 280,282 (Fla. 1966), it was stated: 

A law is retroactive 01' retrospective if it takes away 01' impairs vested rights 
acquired under existing laws, or if it creates a new obligation, imposes a new 
duty, or attaches a new disability in respect to transactions or considerations 
already past. (Emphasis supplied.) 

That the rule against retroactive application. is applied in an especially strict manner as 
to laws imposing new penalties or obligations was noted by the court in Larson v. 
Independent Life & Accident Ins. Co., 29 So.2d 448 (Fla. 1947), wherein it was stated that 
"[aJcts which create new obligations and impose new penalties, have been more rigidly 
construed as being governed by this rule." 

Thus, it is my opinion that, pending judicial ruling to the contrary, the "additional civil 
penalties or fines" provided for in s. 42 of Ch. 77-468, Laws of Florida, should be collected 
only from those drivers convicted on and after July I, 1977, of specified violations 
ocurring on and after July 1, 1977. The additional penalty should not be applied where 
a driver is convicted on or after July I, 1977, based on a violation which occurred before 
July 1, 1977. 

077.71-July 15, 1977 
". 

MUNICIPALITIES 

MAY PROVIDE HEALTH AND HOSPITALIZATION INSURANCE 
FOR EMPLOYEES' DEPENDENTS 

To: Ralph Miles, City Attorney, Hialeah 

Prepared by: Staff 

QUESTION: 

May a municipality under s. 112.08, F. S., and its home rule powers 
provide and payout of municipal funds all or part of the premiums for 
health and hospitalization insurance for the dependents of its officers and 
employees? 

SUMMARY: 

Subject to judicial or legislative clarification, the City of Hialeah may 
under its home rule powers pursuant to Ch. 166, F. S., provide and pay 
out of municipal funds all or part of the premiums for health and 
hospitalization insurance for the dependents of its officers and 
employees. 

According to your letter, the City of Hialeah is presently paying 75 percent of the 
premiums under an employee group insurance plan which also provides coverage for the 
dependents of city employees. These payments by the city are apparently the result of a 
contractual agreement with employee bargaining units. 

Chapter 166, F. S., the Municipal Home Rule Powers Act, seeks to implement the 
broad grant of power authorized by s. 2(b), Art. VIII, State Const., which provides that 
"[m]unicipalities shall have government, corporate, and proprietary powers to enable 
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them to conduct municipal government, perform municipal functions and render 
municipal services and may exercise any power for municipal purposes except as 
otherwise provided by law." In particular, s. 166.021 provides that a municipality may 
exercise any power for municipal purposes, "except when expressly prohibited by law." 
Municipal purpose is defined as "any activity 01' power which may be exercised by the 
state or its political subdivisions." Section 166.021(2). See also s. 166.021(3)(b}, (c), and (d), 
which provide that the legislative body of each municipality may enact legislation on any 
subject matter upon which the State Legislature may act except when the subject is 
expressly prohibited by the Constitution or is expressly preempted to the state or county 
government by the Constitution or general law or pursuant to the county charter. C{. 
AGO's 076-199 and 075-176. 

The use of pUblic funds to pay all or a portion of the premiums of group life and 
hospitalization insurance for public employees and officers has generally been upheld by 
CO\1rts against the contention that such payments constitute a gratuity or donation of 
public money in violation of a state's constitution. Attorney General Opinion 075-147, 3 
McQuillan Municipal Corporations s. 12.173; see e.g. State ex rei. Thompson v. City of 
Memphis, 251 S.W. 46 (Tenn. 1923). Generally, these payments have been upheld as 
representing a form of "compensation" to the employee 01' officer as well as aiding a 
municipality in obtaining and retaining competent per::;onne1. 

Although s. 10, Art. VII, State Const., prohibits a municipality from giving, lending, or 
using its taxing power or credit to aid any private corporation, association, partnership, 
or person, the applicability of the foregoing constitutional provision is dependent in Eart 
on whether a valid public purpose is involved. In O'Neill v. Burns, 198 So.2d 1, 4 (Fla. 
1967), the Florida Supreme Court stated that there "must be some clearly identifiable and 
concrete public purpose as the primary objective and a reasonable expectation that such 
purpose will accomplish .... " See also AGO 075-241. 

The benefit to the public must be substantial, not merely incidental; if, however, this 
test is met, the prohibition contained in s. 10, Art. VII, State Const., will not be violated 
even though a private individual may be incidentally benefited. 

I am not aware of any Florida case which has directly considered the issue of a 
municipality providing and paying out of municipal funds the premiums for an employe~' 
group insurance program. The Florida Legislature, however, in the past has expressly 
authorized municipalities to provide such group insurance coverage to their officers and 
employees. See s. 167.421, F. S. 1971, which permitted the payment of all or p,art of the 
insurance premiums by the municipality. The underlying rationale for permltting such 
payments under the statute was 

... to make available upon a voluntary participation basis to the employees 
and officers of municipalities the economic protection and benefits of group 
insurance not available to each employee !IS an individual; and to aid 
municipalities in obtaining and holding competent, skilled, and experienced 
employees and officers by authorizing participation by municipalities in the cost 
of such group insurance. [Section 167.421(7), F. S. 1971; emphasis supplied.] 

Chapter 167, F, S. 1971, was repealed in 1973 by the Municipal Home Rule Powers Act, 
Ch. 73-129, Laws of Florida (Ch. 166, F. S.); however, under s. 5 of the act (now s. 
166.042(1)), the repeal of certain chapters of the Florida Statutes, including Ch. 167, by 
Ch. 166 "shall not be interpreted to limit or restrict th., powers of municipal officers." 
Thus, Ch. 167, although repealed, is still viable as a grant of municipal power under Ch. 
73·129. Of. Penn v. Pensacola-Escambia Governmental Center Authority, 311 So.2d 97, 
101 (Fla. 1975). The Municipal Home Rtlle' Powers Act also states that it is the 
Legislature's intent that 

. , . municipalities ... continue to exercise all powers heretofore conferred on 
municipalities by [Ch. 167, F. S.] ... but shall hereafter exercise these powers 
at their own discretion, subject only to the terms and conditions which they 
choose to prescribe. [Section 166.042, F. S.) 

See AGO 075-236 in which this office concluded that under s. 167.421, F. S. 1971, as 
continued by Ch. 166, a municipality could provide and pay any part of the premiums for 
grOUP insurance for its employees and officers without violating s. 10, Art. VII, State 
Const. 
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Thus it appears that the Legislature left the issue as to whether a municipality should 
provide insurance for its officers and employees, and the extent of that coverage, to the 
particular municipality. The important consideration is, then, whether extending such a 
program to the dep,mdents of a municipality's officers and employees would constitute a 
valid public purpose. Insurance coverage for public employees' and officers' dependents 
would obviously provide an additional incentive for individuals to work for a 
municipality. Moreover, the program encompasses more than the initial enticing, as the 
extension of insurance coverl).ge to dependents would ~ontemplate a continuation of 
employment of the officers and employees in order to maintain their participation in the 
program. The plan would assist the municipality not only in obtaining skilled employees, 
but also in retaining them. Cf. AGO 075-147. The city clearly has an interest in providing 
efficient municipal services to the community. In order to accomrlish this, it must be able 
to attract skilled and competent employees. It is, in practica terms, competing with 
private business and, to some extent, must be able to offer somewhat comparable terms 
and conditions of employment. Sections 167.421(7), F. S. 1971, and 166.042, F. S., 
illustrate the Legislature's recognition of this problem by authorizing municipalities to 
provide group insurance for their employees in order to obtain and keep competent, 
skiiled, and experienced employees, and WIlen s. 167.421, F. S., was repealed in 1973, by 
expressly authorizing municipalities, in addition to their general home rule powers, to 
retain, change, or nullify any of the provisions of s. 167.421, F. S. 1971. 

In a related area, Florida courts have upheld payments out of public funds for a 
pension plan for public employees based upon a rationale similar to that put forth in 
support of employee group insurance programs, that is, to aid municipalities in obtaining 
and keeping skilled and experienced employees and officers. See, e.g., Voorhess v. City of 
Miami, 199 So. 313 (Fla. 1940); State v. Lee, 24 So.2d 798 (Fla. 1946); State ex reI. Holton 
v. City of Tampa, 159 So. 292 (Fla. 1935). See also AGO 074-19; 3 McQuillan Municipal 
Corporations 55. 12.141 and 12.142. In particular, payments out of public funds to the 
dependents of deceased employees and officers have also been upheld under these 
pension plans. Cf, s. 122.08(9), F. S., which provides for payments to spouses of deceased 
participants in state and county retirement systems; 3 McQuillan supra at s. 12.154; 62 
C.<I.S. Municipal Corporations s. 727. 

The strong public policy in providing an efficient and effective government and the 
need for competent and skilled officers and employees in order to accomplish this are, in 
my opinion, sufficient to permit a municipality to include dependents in its employee 
group insurance program in order to retain skilled and experienced personnel. (But see 
State ex rei. Sanders v. Cervantes, 480 S.W.2d 888 (Mo. 1972), in which the Missouri 
Supreme Court struck down a portion of a state statute which authorized the payments 
of group health and life insurance premiums out of public funds for coverage of the 
dependents of public employees and officers. Although recognizing that a municipality 
must compete with private businesses and the benefits they offer, the court held that it 
was bound by the provisions of the state constitution which prohibited a city from 
granting public money to any private individual. Missouri's constitution contained 

. certain exceptions to the foregoing provision within the constitution itself. For example, 
payments to dependents of public employees and officers under the pension and 
retirement plan were expressly authorized within the constitution. Since a group 
insurance program providing coverage to the dependents of public employees and officers 
was not eXJ.)ressly authorized by the constitution, the Cervantes court, considering itself 
bound by the constitution, struck down that portion of the statute authorizing such 
payments.) 

Moreovel', the authority to make such payments is not expressly preempted to the 
state. Section 112.08, F. S. (1976 Supp.), provides in pertinent part that "[elvery local 
government unit is hereby authorized to provide and payout of its available funds for 
all or part of the premium for life, health, accident, hospitalization, or annuity insurance, 
or all of any kinds of such insurance, for the officers and employees of the unit, upon a 
group insurance plan .... " The foregoing statutory provision merely authorizes local 
governments to provide group insurance. Under ss. 167.421 and 166.042, F. S., and its 
home rule powers, a municipality already possesses the authority to provide such 
insurance coverage. Section 112.08 simply constitutes supplemental legislation; it neither 
expressly preempts nor prohibits anything with respect to the instant inquiry, nor does 
it add or detract from the municipality's home rule powers. It should be noted that, prior 
to 1977, municipalities were not among those governmental units enumerated in s. 
112.08, F. S. 1975, which granted "each and every county, school board, governmental 
unit, department, board, or bureau of the state" the authority to establish a group 
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insurance plan. Under s. 112.12, F. S. 1975, these governmental units were authorized to 
pay all or part of the insurance premium for coverage under s. 112.08. In 1976, the 
Legislature substantially modified s. 112.08 to include municipalities by extending the 
section's application to "every local government unit," effective January 1, 1977. See ss. 
1 and 12, Ch. 76-208, Laws of Florida. Section 112.12 was repealed by s. 4, Ch. 76-208, 
Laws of Florida, effective January 1, 1977 (see s. 12, Ch. 76-208); however, provisions 
substantially similar to s. 112.12 are now contained in s. 112.08. 

Therefore, subject to judicial or legislative clarification, a municipality possesses the 
authority pursuant to Ch. 166, F. S., the Municipal Home Rule Powers Act, to provide 
and payout of municipal funds all or part of the premiums for health and hospitalization 
insurance for the dependents of its officers and employees. 

077·72-July 15, 1977 

MUNICIPALITIES 

HEALTH AND HOSPITALIZA'l'ION INSURANCE FOR EMPLOYEES' 
DEPENDENTS-MAY BE SUBJECT TO COLLECTIVE BARGAINING 

To: Ralph Miles, City Attorney, Hialeah 

Prepared by: Staff 

QUESTION: 

May a municipality bargain and negotiate with its employees to 
provide and payout of municipal funds all or part of the premiums for 
health and hospitalization insurance for its employees' dependents? 

SUMMARY: 

The City of Hialeah may bargain and negotiate with its employees to 
provide and payout of municipal funds all or llart of the premiums for 
health and hospitalization insurance for its employees' dependents. 

In AGO 077.71, this office concluded that the City of Hialeah, pursuant to the Municipal 
Home Rule Powers Act, Ch. 166, F. S., has the authority to provide and payout of 
municipal funds all or part of the premiums for health and hospitalization insurance for 
its officers and dependents. Since it appears that the city possesses the authority to 
provide such health and hospitalization insurance, it follows that it has the authority to 
collectively bargain for, and to agree to provide, such benefits for its employees under 
part II of Ch. 447, F. S. Section 112.08, F. S. (1976 Supp.), has no adverse effect upon any 
such collective bargaining agreement or contract. 

Part II of Chapter 447, the Collective Bargaining Act, provides for the labor 
organization of public employees. In particular, s. 447.309 provides for collective 
bargaining in determining wages, hours, and the terms and conditions of employment for 
public employees. The act does not provide a definitive answer as to what constitutes a 
proper subject for collective bargaining; rather it simply states that a proper subject for 
such agreements would include all items dealing with the terms and conditions of 
employment as well as a determination concerning wages and terms. It appears, 
therefore, that matters included in a collectively bargained agreement can be all­
encompassing and may in fact tOUch almost every element and facet of the relationship 
between public employer and employee when authorized by law. 

Therefore, it appears that the city has the authority to collectively bargain for and to 
agree to provide for such benefits for its employees under part II of Ch. 447, F. S., as 
part II of Ch. 447 does not expressly prohibit or preempt the above action taken by the 
city. Cf. AGO 076·212. Nor does it appear that s. 112.08, F. S. (1976 Supp.), would have 
any adverse effect upon any such collective bargaining agreement or contract. The 
charter for the City of Hialeah is silent with regard to an employee group insurance 
program, although the charter does provide for a pension plan for city employees. See ss. 
6(40) and 107 of the Hialeah City Charter. In addition, no pl'ovision of the Dade County 
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Charter with regard to a municipality's group insurance program which would supersede 
or preempt the city's authority to provide such insurance has been brought to my 
attention. 

Accordingly, based on the foregoing, I am of the view that the City of Hialeah may 
bargain and negotiate with its employees to provide all or part of the premiums for 
health and hospitalization insurance for its employees' dependents. 

077-73-July 26, 1977 

PAROLE AND PROBATION COMMISSION 

DUTY TO INTERVIEW INMATES ELIGIBLE FOR PAROLE 
UNAFFECTED BY ACT PROVIDING FOR CONTRACT PAROLE 

To: Charles J. Scriven, Chairman, Florida Parole and Probation Commission, 
Tallahassee 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

Has the Florida Parole and Probation Commission's statutory 
responsibility to interview eligible inmates for parole consideration 
pursuant to ss. 947.16 and 947.17, F. S., been eliminated when the 
commission enters into a contract parole pursuant to s. 947.135, F. S. (1976 
Supp.), with an eligible inmate? 

SUMMARY: 

The statutory duty imposed upon the Florida Parole and Probation 
Commission by s. 947.16(3), F. S., that the commission conduct parole 
interviews with inmates "not less often than annually," was not 
abrogated or modified by the enactment of s. 947.135, F. S. (1976 Supp.), 
and is not abrogated or modified when an inmate enters into a "contract 
parole" agreement pursuant to s. 947.135. 

The 1976 Legislature enacted Ch. 76-274, Laws of Florida (the "Mutual Participation 
Program Act of 1976"), which has been codified as s. 947.135, F. S. (1976 Supp.). The 
program created under s. 947.135 is commonly referred to as "contract parole," and as 
stated in the title to Ch. 76-274, was designed to provide a "pilot program whereby 'the 
terms of institutional confinement, a guaranteed parole date, the terms of parole 
supervision, and release from parole are agreed to by the Department of Offender 
Rehabilitation, the Parole and Probation Commission, and an offender •... " 

Sections 947.16 and 947.17, F. S., are the primary statutory sections granting to the 
Parole and Probation Commission the power to grant paroles. In these sections are 
provided the various procedures, such as hearings and investigations, which are to be 
followed by the commission in exercising its power to grant paroles. While some matters 
are placed within the discretion of the commission and some are left to be implemented 
by rules of the commission, s. 947.16 clearly and expressly imposes upon the commission 
the duty to interview inmates eligible for parole at. least once a year. In the pertinent 
part of s. 947.16(1), it is provided: 

An inmate who has been sentenced for a term of 5 years or less shall be 
interviewed by a member of the commission or its representative within 6 
months after the initial date of confinement in execution of the judgment. An 
inmate who has been sentenced for a term in excess of 5 years shall be 
interviewed by a member of the commission or its representative within 1 year 
after the initial date of confinement in execution of the judgment. An inmate 
convicted of a capital crime shall be interviewed. at the discretion of the 
commission. 
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And, the pertinent part of s. 947.16(3) provides that, "[s]ubsequent to the initial interview 
[as provided in s. 947.16(1), supra], the inmate shall be interviewed for parole at periodic 
intervals not less often than annually." (Emphasis supplied.) 

I have found in s. 947.135, F. S. (1976 Supp.), no reference to s. 947.16 or to the duty 
therein imposed regarding yearly interviews. There is no language in s. 947.135, or in the 
title to Ch. 76-274, Laws of Florida, providing that the particip&.tion by an eligible inmate 
in the Mutual Participation Program (so-called contract parole) in any way abrogates or 
modifies the commission's duty to conduct parole interviews "not less often than 
annually." 

Since there is no express repeal of the annual interview requirement, an affirmative 
answer to your question would necessitate my finding that the clear requirement of s. 
947.16(3), supra, was repealed by implication by the enactment of s. 947.135, supra. In 
light of the well-established rules of statutory construction with respect to the 
circumstances under which it is permissible to infer repeal of an earlier statute by a later 
statute, which rules emphasize that implied repeal is not favored, I am of the opinion 
that the yearly interview provision of s. 947.16(3) should not be considered to have been 
repealed by implication in instances where an inmate is participating in "contract parole" 
pursuant to s. 947.135. In Beasley v. Coleman, 180 So. 625, 628 (Fla. 1938), it was stated: 

It is well settled in this jurisdiction that, in order that a court may declare that 
one statute impliedly repeals another, it must appear that there is a positive 
repugnancy between the -", or that the last was clearly intended to prescribe 
the only rule which sh' 'vern the case provided for, or that it revises the 
subject matter of the f(' (Emphasis supplied.) 

In accord: Ellis v. City of Winter Haven, 60 So.2d 620 (Fla. 1952); State v. Digman, 294 
So.2d 325 (Fla. 1974). I find no such "positive repugnancy" between s. 947.16(3) and s. 
947.135, nor do I find that s. 947.135 was intended as a revision of the entire parole 
procedure set forth in ss. 947.16 and 947.17, F. S. Thus, the inference of implied repeal 
JS not warranted. In the absence of any clear indication of legislative intent to the 
contrary, I am of the opinion that the annual interview duty imposed on the commission 
by s. 947.16(3) should be complied with, whether or not an inmate has entered into an 
agreement pursuant to s. 947.135. 

Your question is answered in the negative. 

077-74-July 26, 1977 

DUAL OFFICEHOLDING 

LEGISLATOR MAY SERVE ON ADVISORY COUNCIL ON 
INTERGOVERNMENTAL RELATIONS 

To: Lew Brantley, Senate President, Tallahassee 

Prepar.1d by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Does s. 5(a), Art. II, State Const., prohibit a legislator from serving 
Simultaneously in the Legislature and as a member of the Florida 
Advisory Council on Intergovernmental Relations? 

SUMMARY: 

Section 5(a), Art. II, State Const., does not prohibit a legislator from 
serving simultaneously in the Legislat.ure and on the Florida Council on 
Intergovernmental Relations. 

Section 5(a), Art. II, State Const., provides, in pertinent part, as follows: 

No person shall hold at the same time more than one office under the 
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government of the state and the counties and municipalities therein, except 
that a notary public or military officer may hold another office, and any officer 
may be a member of a constitution revision commission, constitutional 
convention, or statutory body having only advisory powers. (Emphasis supplied.) 

While this prohibition on "dual officeholding" appears in the 1885 Constitution in 
substantially similar form, see s. 15, Art. XVI, State Canst. 1885, the italicized language 
above was added during the 1968 revision in order to except statutory advisory boards 
from the scope of the prohibition. 

Since the position of state legislator is clearly an "office," t.he i::lsue which must be 
decided is whether membership on the Florida Advisory Council on Intergovernmental 
Relations also constitutes the holding of an office which would prohibit a legislator from 
sel'ving on the same during his term of office. 

In AGO 076-241, this office stated that s. 5(a), Art. II, State Const., prohibits a legislator 
from serving simultaneously in the Legislature and on the Florida Commission on 
Human Relations. This opinion was based on the statutory powers of the commission 
which included, inter alia, the authority to recruit, initiate, investigate, hold hearings on, 
and pass upon complaints alleging discrimination and to adopt, promulgate, amend, and 
rescind rul<ls and regulations to effectuate the purposes and policies of part II, Ch. 13, 
F. S. An examination of the then existent powers of the commission indicates that the 
commission could not be characterized as a purely advisory body, but instead the 
members thereof were authorized to exercise powers associated with those of an office. 
Compare State ex reI. Clyatt v. Hocker, 22 So. 721 (Fla. 1897). 

By contrast, the powers exercised by the members of the Florida Advisory Council on 
Intergovernmental Relations are advisory and as such excluded from the prohibition of 
s. 5(a), Art. II, State Const. Moreover, s. 163.704(2), F. S., states: 

Each member of the council shall perform the duties of a member of the council 
as additional duties required of him in his other official capacity. 

An officer who holds an additional office as a member ex officio does not violate s. 5(a), 
Art. II, State Const., when the Legislature directs such official to serve ao;; a member and 
carry out the POW,_IS and duties of another office "because of an office already held, so 
long as the duties of the two offices are not incompatible or inconsistent." See Whitaker 
v. Parson, 86 So. 247, 252 (Fla. 1920); State ex reI. Gibbs v. Gordon, 189 So. 437, 440 (Fla. 
1939); Miller v. Davis, 174 So.2d 89 (Fla. 1964); AGO 074-50. Significantly, s. 163.704(3) 
and (5), F. S., provide that legislative members' terms shall correspond to their term!' of 
office and that, if a legislator ceases to be an officer or member of the unit he is appointed 
to represent, his membership on the commission shall terminate immediately and a 
vacancy shall exist. It does not appear that the office of legislator and member ex officio 
of the Advisory Council on Intergovernmental Relations are inconsistent or incompatible. 
To the contrary, it would seem that the Legislature structured this overlapping 
membership to promote legislative input and participation in solving intergovernmental 
problems. See s. 163.702(1) and (2), F. S. Moreover, this statute and all appointments 
made thereunder are entitled to every presumption in favor of their validity. See and 
compare s. 3, Art. II, State Canst., and Olustee Monument Commission v. Amos, 91 So. 
125 (Fla. 1922); Westlake v. Merritt, 95 So.2d 662 (Fla. 1923); and In re Advisory Opinion 
to the Governor, 217 So.2d 289 (Fla. 1968). 

Accordingly, pending judicial clarification, a legislator may serve as a member of the 
Florida Advisory Council on IntergovE'rnmental Relations without violating s. 5(a), Art. 
n, State Con st. 
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077-75-July 26, 1977 

REGULATION OF PROFESSIONS 

ADVERTISING BY OUT-OF-STATE FUNERAL ESTABLISHMENTS­
WHEN PERMISSIBLE 

077-75 

To: Dorothy w: Glisson, Secretary, Department of Professional and Occupational 
Regulation, Tallahassee 

Prepared by: Thomas M. Beason, Assistant Attorney General 

QUESTION: 

Is advertising by out-of-state funeral establishments in the yellow page 
eections of local telephone directories indicating that such out-or-state 
establishments have branch establishments in Florida or are represented 
by Florida's licensed funeral establishments in violation of s. 470.10, s. 
470.12, or s. 470.30, F. S., and Rule 21J-7.08, F.A.C.? 

SUMMARY: 

Advertising by out-of-state funeral establishments in the yellow pages 
of Florida telephone directories in association with Florida licensed 
funeral establishments is not contrary to Ch. 470, F. S., if the advertising 
does not misleadingly suggest that the out-of-state establishment is 
engaged in practicing funeral directing in the State of Florida and does 
not misleadingly suggest the Florida establishment is merely a branch 
establishment of the out-of-state firm. Such advertli;}ng should only 
indicate that the Florida establishment represents the out-of-state funeral 
establishment and may make local arrangements for services by the out­
of-state funeral establishment. 

Your letter is accompanied by copies of the yellow pages of telephone directories 
serving Dade and Broward Counties containing advertisements by out-of-state funel'al 
establishments. The advertisements are basically of two categories. The first identifies the 
out-of-state establishment and names a Florida licensed funeral home or funeral director 
as its representative. The second category consists only of an out-of-state establishment 
and local address and telephone number and no indication of association with a Florida 
licensed representative. 

Section 470.10(6), F. S., in applicable part, provides: 

.... No person not licensed as a funeral director or embalmer shall be 
permitted to perform the functions of a funeral director or embalmer as herein 
defined, or hold himself out to the public as such by reason of his ownership in 
a funeral home or by reason of his ownership of stock owned in or office held 
in a corporation authorized by the preceding subsection to own or operate a 
funeral home. No funeral home owned by any person, whether incorporated or 
not, may utilize the name or picture of any unlicensed person in connection 
with any advertisement or telephone listing or firm letterheads or other printed 
material. Such use of the name or picture of any unlicensed person shall be 
deemed to constitute the holding out of such person as a funeral director in 
violation of ihis chapter. After the effective date of this act no firm or 
corporation authorized to own or operate a funeral home may change or amend 
its name or charter so as to include in its firm or corporate name the name of 
any person who is not individually licensed as a funeral director in this 
state .... 

Section 470.12(2)(j), F. S., provides that it shall be grounds for the revocation of the 
license of any licensed funeral director if: 

The licensee has knowingly engaged in any advertising which is misleading or 
inaccurate in any material particular. For the purpose of this paragraph 
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misleading advertising shall include, but not be limited to, the use of the picture 
or name of unlicensed persons in connection with advertisements or other 
written material published by the licensee or the funeral home with which he 
is connected. 

Related to the foregoing provisions are others which define and prodde for registration 
of funeral homes. Section 470.01, F. S., defines a funeral home, mortuary, funeral 
establishment, or funeral chapel as Ita place at a specific street address or location where 
the profession of funeral directing and embalming, as defined in this chapter, is 
practiced." Additionally, s. 470.10(7), F. S., states for the purposes of Ch. 470, F. S.: 

[EJach funeral establishment located at a specific address shall be deemed to be 
a separate entity and require separate licensing and compliance with the 
requirements of this chapter. 

Finally, the provisions of s. 470.30, F. S., ~overning registration of funeral 
establisliments, require every establishment to obtam a license, to show that a licensed 
funeral director is regularly employed by the establishment on a full-time basis at the 
specific location and address of such establishment, and to show that the establishment 
is under the full charge, control, and supervision of an individually designated licensed 
funeral director. This section is specific m requiring all material changes, including any 
change in ownership, in location, or in funeral directors in charge, in funeral home 
registration to be reported within 10 days. 

The evident legislative intent of the foregoing Ilrovisions is to require funeral 
establishments to be separate entities at identifiaJ:ile locations, under the control of a 
specified licensed funeral director. This intent is reaffirmed by the provisions of s. 470.30, 
F. S., which. preclude, except under certain limited circumstances, the establishment of 
branch funeral chapels. This intent, coupled with cited provisions prohibiting any 
establishment from utilizing the name or picture of any unlicensed person in any 
advertising, leads to the conclusion that the Legislature considered it important, hence 
material, that each funeral establishment be separately identified und licensed and that 
licensed establishments refrain from advertising associating them with any unlicensed 
person. 

Accordingly, bearing in mind that where the context of the Florida Statutes will 
permit, s. 1.01, F. S., broadly defines "person" to include both individuals and fictional 
entities, it is my opinion that any licensed (Florida) funeral director or funeral 
establishment which advertises or permits the placement of advertising in the yellow 
pages of telephone directories in Florida solely under the name of an unlicensed (in 
Florida), out-of-state funeral establishment would be engaging in advertising misleading 
or inaccurate in a material particular and thus subject to action by the State Board of 
Funeral Directors and Embalmers seeking to revoke such licensee's license. On the other 
hand, I conclude that a licensed (Florida) funeral establishment which only indicates in 
its advertising that it may make local arrangements for services by an out-of-state 
funeral establishment would not be acting contrary to the provisions of Ch. 470, F. S., so 
long as the advertisements did not otherwise suggest that the out-of-state firm is engaged 
in funeral directing within the State of Florida and does not misleadingly suggest the 
Florida establishment is merely a branch establishment of the out-of-state firm. This 
conclusion is consistent with the provisions of Rule 21J-7.08, FAC., which prohibits a 
licensee lending his license to any funeral establishment, of which he is not owner or part 
owner or bona fide employee, in order that the establishment may pretend or represent 
that it is legally qualified to perform funeral directing or embalming by any such 
improper use of his license. 
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077-76-July 26, 1977 

CIRCUIT COURT CLERKS 

NOT AUTHORIZED TO SERVE AS CLERK, ACCOUNTANT, OR 
SECRETARY/TREASURER TO COUNTY COMMISSION ACTING AS 

HEAD OF COUNTY HOSPITAL SYSTEM 

To: Newman C. Bracldn, Clerk, Circuit Court, Crestview 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

077-76 

Does the Clerk of the Circuit Court of Okaloosa County have a duty to 
act as clerk, accountant, or secretary/treasurer to the board of county 
commissioners of Okaloosa County when acting as the ex officio board of 
the county hospital system? 

SUMMARY: 

In the absence of statutory direction, the Clerk of the Circuit Court of 
OkaIoosa County is not authorized or required by law to serve as the 
clerk, accountant, or secretary/treasurer for the governing body of the 
county hospital system or the county commissioners acting ex officio as 
the governing head of the county hospital system. 

Section 2(1) of Ch. 71-789, Laws of Florida, authorized the Board of County 
Commissioners of Okaloosa County to establish, operate, and maintain or direct, 
regulate, and control the operation and maintenance of the county hospital system. 
Section 2(2) of Ch. 71-789 authorizes the county commission to terminate and abolish the 
board of trustees of the hospital existing under Ch. 155, F. S. Section 1, Ch. 71-789 
conferred on the board all authority and powers as provided in Ch. 155 with respect to 
hospitals, their establishment, construction, maintenance, and operation, and as provided 
in all other general laws of Florida related thereto. 

Chapter 71-789, supra, does not impose any duties or responsibilities upon the clerk of 
court or any county official or employee of the board (If county commissioners or the 
hospital system nor does it authorize the clerk or any county officer (other than county 
commissioners) or any employee of the board of county commissioners or the county 
hospital to act as clerk, accountant, or secretary/treasurer to the county c.Jmmissioners 
as the ex officio governing head of the hospital system in operating the county hospital 
system. However, s. 155.07, F. S., provides: 

The said trustees shall within 10 days after their appointment, qualify by taking 
the oath of office and organize a board of hospital trustees by the election of one 
of their members as chairman, one as secretary and treasurer, and by the 
election of such other officers as they deem necessary. Such chairman shall bt) 
executive officer of the board of trustees and shall enforce and carry out all the 
orders of the board of trustees contained in resolutions duly adopted and 
entered on the minut.e books of the meetings of the board of trustees. He shall 
preside at all meetings, countersign all vouchers and warrants issued by the 
secretary an.d treasurer hereinafter provided for. In the absence of the 
chairman, vouchers and warrants may be ·countersigned by any other member 
of the board of trustees selected by the members of the board of trustees as 
chairman pro tem. The chairman shall give bond in a sum to be fixed by the 
board of county commissioners for the faithful performance of his duties in 
some reputable bonding company authorized to do business in the state, and 
said bond shall be made payable to the Governor of Florida and his successors 
in office. No member of said board of trustees shall receive any compensation 
for his services as such trustee; but shall be reimbursed for traveling expenses 
as provided in s. 112.061. (Emphasis supplied.) 



077-77 ANNUAL REPORT OF THE ATTORNEY GENERAL 

Section 155.09, F. S., further states: 

The board of trustees shall elect from its members a secretary and treasurer 
whose duties it shall be to keep full and correct minutes of all the proceedings 
of the board of trustees, and keep a separate itemized account of all the 
expenditures and disbursements by said board of trustees. Said minutes and 
accounts shall be open to public inspection at any time on demand of any 
taxpayer in such district. The secretary and treasurer shall give bond in a sum 
to be fixed by the board of county commissioners for the faithful performance 
of his duties in some reputable bonding company authorized to do business in 
lhe state, and said bond shall be made payable to the Governor of Florida and 
his successors in office. (Emphasis supplied.) 

Regarding the duties of the secretary and treasurer, s. 155.11, F. S., provides: 

All moneys received for such hospital shall be deposited in any bank designated 
by the said board of trustees, and placed to the credit of the hospital fund and 
can be paid out only as bills for material supplies, equipment, wages, salaries, 
or other iteos of expense, whatsoever, shalll:ave been audited by the secretary 
and treasurer and approved by a majority of the members of the board of 
trustees in regular session. When so approved by a majority of said members, 
upon vouchers issued by the secretary and treasurer, warrant may be drawn 
for same and when countersigned by the chairman of said board of trustees 
shall be authenticated. Provided, it shall be unlawful to pay any money out of 
said hospital fund until the provisions of this section have been complied with. 

While the hospital board possesses the power to make and adopt bylaws and rules and 
regulations for its own guida.nce and government of the hospital as may be deemed 
expedient for the economic and equitable conduct thereof, such bylaws, rules, and 
regulations may not be inconsistent with Ch. 155, F. S., or the ordinances of the city or 
town wherein the hospital is located. Section 155.10. 

The circuit court clerk is required to be the clerk and accountant of the board of county 
commissioners and to keep its minutes and accounts and perform such other duties as its 
clerk as the board may direct. See s. 125.17, F. S. However, no statute imposes a duty on 
the clerk to perform these functions for the county commissioners when they are acting 
ex officio as the governing board of the county hospital and operating the same under 
the provisions of Ch. 155, F. B. The clerk's authority is entirely statutory, and for his 
official actions to be binding, they must be in conformity with the statutes. Security 
Finance v. Gentry, 109 So. 220, 222 (Fla. 1926). The authority of public officers to proceed 
in a particular way or only upon specific conditions implies a duty not to proceed in any 
manner than that which is authorized by law. White v. Crandon, 156 So. 303, 305 (Fla. 
1934). Thus, since no statute exists which imposes a duty upon or authorizes the circuit 
court clerk to be clerk, accountant, or secretary/treasurer for the hospital board or tho. 
county commissioners acting 18X officio as the lioverning head of the county hospital 
system, said clerk is not authorized or required to perform such functions or serve in 
such capacities. 

077-77-July 26, 1977 

UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT 

NOT EXCLUSIVE MEANS OF COLLECTING CHILD SUPPORT­
ERRONEOUS DISMISSAL-RETROACTIVITY -SCOPE OF 

ENFORCEABLE DUTIES OF SUPPORT 

To: Robert E. Stone, State Attorney, Stuart 

Prepared by: Barry Silber, Assistant Attorney General 
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QUESTIONS: 

1. May arrearages for child support be collected only pursuant to a 
Uniform Reciprocal Enforcement of Support Act (URESA) order, or may 
arrearages be collected under the original divorce order of the 
petitioning party? 

2. In a case where the clerk erroneously dismisses a petition filed 
under URESA for lack of prosecution when, in fact, there is an order 
outstanding from the responding state which the local clerk has not 
received, would the correct procedure be to file another petition or to file 
a motion and order to reinstate the original petition? 

3. When an order is entered on a URESA petition, can said order be 
retroactive, commencing the date said petition was filed in the 
petitioning state, or should it commence on the date the respondent is 
actually in court and the order is made? 

4. Does the URESA law cover alimony, or strictly child support, and if 
it does cover alimony, are there certain conditions or restrictions 01' does 
it cover all alimony? 

SUMMARY: 

A URESA order rendered pursuant to Ch. 88, F. S., is not the exclusive 
means in which outstanding child support payments may be collected. 

A timely motion to reinstate, rather than the initiation of a new URESA 
petition, is the preferable procedure in a case where the court clerk has 
erroneously dismissed a pending URESA petition for lack of prosecution. 

The URESA order ultimately rendered by the court of the responding 
state may properly encompass within its scope both unpaid, due and 
owing support arrearages as well as continued support payments, where 
applicable. 

The scope of URESA, eh. 88, F. S., is not limited exclusively to the 
recovery of child support, but encompasses within its scope other 
lawfully imposed dutIes of support, including alimony, with certain 
qualificf.,tions. 

For purposes of this response to your aforementioned inquiries as to the scope of 
URESA, I must assume that in each of your questions, except No.2, the original support 
order was rendered by a court of competent jurisdiction outside the Florida jurisdiction, 
and in each case herein the Florida courts and officials are acting in the capacity of 
responding state authorities. 

The URESA provisions of the Florida Statutes were adopted as eh. 88, F. S., pursuant 
to Ch. 29901, 1955, Laws of Florida, which codified ss. 88.011 through and inclusive of 
88.311 substantially as they appear at present. Section 88.041 provides that "[tJhe 
remedies herein provided are in addition to and not in substitution for any other 
remedies." In the original URESA enactment, provision was made for the several offices 
of the state attorneys in Florida, upon request, to represent the interests of the sister 
state plaintiff/petitioner when the Florida jurisdiction is the responding state. Section 
88.121. 

Chapter 59·393, Laws of Florida, amended Ch. 88, F. S., by adding ss. 88.321·88.371, 
which provide for additional remedies by means of authorizing the obligee to register a 
foreign support order, when claim of support is based thereon, by filing of a verified 
petition therefor with a circuit court, and which shall be maintained by the clerk of the 
circuit court in !l registry of foreign support orders, and which becomes registered upon 
the filing of a complaint thereon, subject only to a subsequent order of confirmation. For 
the purposes of this act, the term "obligee" is defined by s. 88.031(8) to mean "any person 
to whom a duty of support is owed." Based upon the foregoing it is apparent that 
arrearages for child support may be enforced through the reciprocal procedures provided 
in ss. 88.011·88.311, through the additional remedies available by registering a foreign 
supp,ort order pursuant to ss. 88.321-88.371, through any alternate statutory method 
avaIlable, or through any remedies available at (;ommon law. 

In a situation where the court clerk of the initiating state erroneously dismisses a 
petition filed under URESA for lack of prosecution when, in fact, there is an order 
outstanding from the responding state which the local clerk has not received, I am of the 
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opinion that the appropriate procedure under these circumstances would be to move the 
court for an order to reinstate the original petition rather than filing another petition and 
initiating the entire reciprocal process over again. When Florida acts as the initiating 
state, a finding is required by the courts of this state that the petition sets forth facts 
from which it may be determined that the defendant owes a duty of support and that a 
court of the responding state may obtain jurisdiction of the defendant or his property, 
and a certification of the same shall be transmitted to the responding state's court with 
copies of the complaint and Ch. 88, F. S., all in triplicate. Section 88.141. Presumably, the 
Florida court has satisfied all of these conditions prior to transmitting the original 
documentation to the responding state. Section 88.271 provides with respect to hearings 
conducted under this act, among other things, that they shall be conducted in such 
informal manner as will best conduce to the ends of justice. I am of the opinion that a 
motion for reinstatement based upon the factual situation outlined above, when properly 
served upon all affected parties in order that they might be noticed to appear and be 
heard, if they so elect, is the preferable procedure to follow, both in the interests of justice 
and rapid resolution of the pending cause, as well as to enhance the ends of judicial 
economy. Having already satIsfied the duties and obligations of the court of the initiating 
state in the original certification and transmittal of the necessary documentation, it 
would not appear to be the best use of judicial resources to require a repetition of that 
same process where a motion for reinstatement would lie as an alternative. 

Thirdly, s. 88.081, F. S., provides that duties of support applicable under tbe URESA 
provisions of Ch. 88, F. S., are those imposed or imposable under the laws of any state 
where the obligor was present during the period for which support is sought. The term 
"duty of support" is defined by s. 88.031(6) to mean any duty of support imposed or 
imposable by law, or by any court order, decree or judgment, whether interlocutory or 
final, whether incidental to a proceeding for dissolution of marriage, judicial separation, 
separate maintenance, or otherwise. By both the plain language of the afol'ecited 
provisions of the act and the experience of most causes brought under the act it is 
apparent that the scope of the URESA provisions extend to and include an action for the 
recovery of outstanding support payments already accrued and in arrears, as well as to 
assure that the obligor's duty of continuing support, if any, is met. (See also, s. 88.091.) 
Once the responding state court has been satisfied that the plaintiff/petitioner or its 
representative has met its burden and shown that the respondent obligor owes a duty of 
support, the responding state court may order the respondent obligor to furnish support 
or reimbursement therefor and subject the property of the respondent obligor to such 
order. Section 88.211. I am of the opinion that the foregoing provisions contemplate an 
order of the responding state court covering, retroactively, both the unpaI1 and due and 
owing support payments, or reimbursement for the state or political subdivision 
furnishing the same to the obligee in the absence of the obligor's timely payments of the 
same, and providing prospectively for the continuing payment of support, where 
applicable, to be embodied in the court's order properly rendered upon the conclusion of 
such appropriate proceedings. 

With regard to your final in<I,uiry, I have noted above that s. 88.031(6), supra, defines 
the duty of support coming WIthin the scope and breadth of URESA as any duty of 
support imposed or imposable by law or by any court order, decree, or judgment, whether 
interlocutory or final, whether incidental to a dissolution of marriage proceeding, judicial 
separation proceeding, separate maintenance proceeding, or otherwise. Alimony has long 
been recognized by the Florida courts as one type of sustenance and support, originally 
emanating from the common·law obligation of a husband to support his wife, and 
couched within the equitable powers of the court to grant an allowance to the wife from 
the husband for her support in a divorce action. Floyd v. Floyd, 108 So. 896 (Fla. 1926); 
Burger v. Burger, 166 So.2d 433 conformed to 166 So.2d 694 (Fla. 1964); Simon v. Simon, 
123 So.2d 41 (3 D.C.A. Fla., 1960). In reviewing the provisions of the act as embodied 
within Ch. 88, supra, I find no express language or intent which would indicate that the 
scope of the act should be limited to child support alone. In fact, the definition provided 
for the term "duty of support" clearly indicates otherwise as does the plain language of 
s. 88.101, which provides that "[a]ll duties of support are enforceable by complaint 
irrespective of relationship between the obligor and obligee ... ." (Emphasis supplied.) 
AddItionally, s. 88.131 provides for the manner in which a complaint on behalf of a minor 
obligee may be brougnt, but is in no wayan exclusive provision for initiating a cause of 
action under the URESA provisions. 

As to the nature of said alimony orders, judgments, or decrees of sister states sought 
to be enforced for the collection of arrears in the Florida jurisdiction, it is clear that to 
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be so enforceable in the Florida courts the order, judgment, or decree must be a final 
order, judgment, or decree not subject to modification, alteration, or nullification, 
pursuant to statutory authority vested in the courts of the state where rendered, and 
only upon these conditions does said order, judgment, or decree gain the protection of 
the Full Faith and Credit Clause of the federal Constitution with respect to past due and 
unpaid alimony installments, and become enforceable in the courts of this state. Cohen 
v. Cohen, 30 So.2d 307 (Fla. 1947); Sackler v. Sackler, 47 So.2d 292 (Fla. 1950); Fugassi 
v. Fugassi, 332 So.2d 695 (4 D.C.A. Fla., 1976); West v. West, 301 So.2d 823 (2 D.C.A. Fla., 
1974). I would note that it has been held that every reasonable implication should be 
resorted to against the existence of the power of the foreign court which rendered the 
decree, order, or judgment to modify its alimony award, as to past due installments, in 
the absence of clear statutory language manifesting a clear intention to confer such 
power in order to bring the past due alimony within the protection of the Full Faith and 
Credit Clause of the United States Constitution. Montell v. Montell, 46 So.2d 715 (Fla. 
1950); Collins v. Collins, 36 So.2d 417 (Fla. 1948). 

Finally, past due and unpaid alimony claims may be enforced judiciaIly through the 
additional remedies provided for in ss. 88.321·88.371, supra, or through available 
common·law remedies. See: Friedly v. Friedly, 303 So.2d 50 (2 D.C.A. Fla., 1974); see also: 
ss. 61.11, 61.12, and 61.17·61.181, F. S. 

077·78--July 26, 1977 

MOBILE HOME PARKS 

DETERMINATION OF REASONABILITY OF FEE INCREASE TO 
OFFSET MODIFICATIONS TO GAS SYSTEM-MOBILE HOME 

TENANT·LANDLORD COMMISSION 

To: Douglas Cheshire, Jr., State Attorney, Titusville 

Prepared by: Martin S. Friedman, Assistant Attorney General 

QUESTION: 

Maya mobile home park owner collect a minimum fee for providing 
propane gas through a central tank, when such gas is not purchased from 
a public utility or municipally owned utility? 

SUMMARY: 

There is no statutory prohibition against a mobile home park imposing 
and collecting a minimum fee for providing propane gas through a 
central tank to its tenants, where such gas is not purchased from a public 
utility or municipally owned utility. Whether such a minimum fee is 
justified under the attending circumstances is within the jurisdiction of 
the newly created Mobile Home Tenant-Landlord Commission. 

Your correspondence states that this minimum fee was imposed to help defray the 
costs of modifications to the park's gas system which were ordered by a state agency. As 
this question does not relate to electricity or gas pill'chased from a public utility or 
municipally owned utility, s. 83.764(7), F. S. (1976 Supp.), would not apply. 

As I understand that tenants are occupying under written leases, s. 83.760(3), F. S. 
(19'76 Supp.), would be applicable. 

This statute requires that written leases contain the amount of rent, any security 
deposit, installation charges, fees, assessments, and any other financial obligation of the 
mobile home owner, except that the park may pass on to the mobile home owner any 
costs, including increased cost of utilities, which are incurred due to actions of any state 
or local government. 

The plain language of this section appears to authorize a mobile horne park to pass on 
as increased rental fees such costs as those in question here. There are no fixed guidelines 
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upon which to judge the manner in which this financial obligation (brought on due to the 
action-order-of a state agency) may be passed on to the residents. 

The question involved here is compounded b} the fact that the park has a rule which 
prohibits gas usage from bottles (or supply containers) on mobile homes. The park has 
stated in recent correspondence to one of your assistant state attorneys that this is not 
all absolute prohibition against individual gas bottles or containers, but that for aesthetic 
reasons the gas containers cannot be on the mobile home, but must be buried in the 
ground. Whether such regulation is reasonable depends upon the particular factual 
situati9n and is a question more proper for a judicIal dete~mination. The Legislature has 
recogn"zed that the park may regulate the style or quahty of equipment placed on or 
appurtenant to the mobile home, presumably both for aesthetIc and safety reasons. See 
s. 83.764(1), F. S. (1976 Supp.). 

Chapter 77·49, Laws of Florida (s. 83.776, F. S.), creates a Mobile Home Tenant. 
Landlo::d Commission which, upon petition of 51 percent of the tenants of a park, shall 
determme whether a rental or service charge increase is unconscionable or unjustified 
under the facts and circumstances of the particular situation. The commission may 
examine any rental increase which took place between January 1 1977, and July 1 1977 
upon petition within 60 days after July 1, 1977. ' " 

Therefore, it appears that your inquiry is not such that a definitive answer may be 
?iv~n. ~hether the i.mpo~ition or the amount of the mfnimum gas service charge is 
JustIfied m the attendmg cIrcumstances would depend entIrely upon the facts peculiar to 
the particular case. 

077·79-July 27, 1977 

UNIFORM TRAFFIC CONTROL LAW 

CIRCUIT JUDGE'S AUTHORITY TO ARREST TRAFFIC 
VIOLATOR-PROCEDURES 

To: Benjamin C. Sidwell, Judge, Circuit Court, Tampa 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTIONS: 

1. Does a circuit judge have the authority to anest one violating the 
traffic statutes in the presence of said judge? 

2. If so, what would be the proper procedure for him to follow in 
effectuating such an arrest without warrant? 

3. What would be the role in the subsequent prosecution thereof? 

SUMMARY: 

Section 901.15(5), F. S., authorizes "peace officers" to make warrantless 
arrests for violations of the Uniform Traffic Control Law (Ch. 316, F. S.) 
committed in their presence. A circuit judge as a "conservator of the 
peace" is also a peace officer and, accordingly, has the authority to arrest 
without a warrant as provided in s. 901.15(5). In making such an arrest, 
he must state his authority and the cause for arrest to f~'1l alleged traffic 
violator subject to the conditions specified in s. 901.17, P. S. 

A circuit judge who does not have a uniform traffic complaint in his 
possession to issue to the alleged traffic violator must take the arrested 
person before a neutral and detached magistrate and file a sworn 
complaint against the arrested person and have a summons issued as 
provided in s. 901.09, F. S. By making an arrest as a conservator of the 
p~ace and peace officer under s. 901.15(5), F. S., a circuit judge places 
himself in the role of a prosecuting witness, and he must maintain that 
role through the subsequent prosecution thereof. 
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AS TO QUESTION 1: 

Section 901.15(5), F. S., provides that a "peace officer" may make an arrest without a 
warrant when a violation of Ch. 316, F. S., the Uniform Traffic Control Law, has been 
committed m his presence. Such arrests may be made immediately or upon fresh pursuit. 

Section 001.01, F. S., provides in pertinent part that "[e)ach state judicial officer is a 
conservator of the peace .... " Also see s. 19, Art. V, State Const., providing that all 
state judicial officers shall be conservators of the peace. Whether a circuit judge as 
"conservator of the peace" is also a "peace officer" for purposes of s. 901.15, F. S., has 
not been directly considered by the courts of this state, but in AGO 070-167, this office 
concluded that a circuit judge is a law enforcement officer within the purview of s. 
790.001(8)(a) and (e), F. S., thereby permitting him to carry a gun "because he is a state 
officer who has the authority to make arrests for breaches of :he peace committed in his 
presence, and he is a peace officer." This conclusion was based, in part, upon a 
consideration of judicial decisions in other states which considered the terms 
"conservator of the peace" and "peace officer" to be synonymous. See, e.g., Jones v. State, 
65 S.W. 92 (Tex. Crim. App. 1901); Vandiver v. Endicott, 109 S.E.2d 775, 777 (Ga. 1959); 
also see 15A C.J.S. Conservator, at pp. 579-580. 

On the basis of the foregoing, I must conclude that a circuit judge, as conservator of 
the peace, has the authority to make arrests as a peace officer under s. 901.15(5), F. S., 
for violations of Ch. 316, F. S., committed in his presence. 

Your first question, therefore, is answered in the affirmative. 

AS TO QUESTION 2: 

The authority of a circuit judge to make arrests, as a conservator of the peace and 
peace officer, for violations of Ch. 316, F. S., committed in his presence is established by 
Ch. 901, F. S., and, accordingly, the proper procedure to be followed in effectuating such 
arrests is also prescribed by Ch. 901. Section 901.17 provides: 

A peace officer making an arrest without a warrant shall inform the person to 
be arrested of his authority and the cause of arrest except when the person flees 
or forcibly resists before the officer has an opportunity to inform him or when 
giving the information will imperil the arrest. 

A circuit jud~e, in exercising his arrest powers, must comply with the foregoing 
statutory proviSIOn. Generally, also see 6A C.J.S. Arrest ss. 48, 63. The present inquiry is 
directed to arrests for violations of the Uniform Traffic Control Law. Section 318.14, F. S., 
provides that violations of Ch. 316, with the exception of those offenses enumerated in s. 
318.17, F. S., shall be deemed noncriminal infractions. See also Florida Rules of Practice 
and Procedure for Traffic Courts [hereinafter "Traff.Ct.R."], Rule 6.040 which generally 
defines criminal and noncriminal traffic offenses and infractions. 

In order for an allegcd traffic offender to be properly tried and penalized, he first must 
be brought before a court of competent jurisdiction. It is well established that a formal 
accusation is essential before any valid prosecution fur a criminal offen de may be 
instituted. Such a formal accusation may be by indictment, information, or, in some 
instances, by complaint or affidavit. Cf. s. 16, Art. I, State Const. With regard to the 
present inquiry, Rule 6.160 Traff.Ct.R. provides: 

All prosecutions for criminal traffic offenses by law enforcement officers shall 
be, by uniform traffic complaint as provided for in section 316.018, of Florida 
Statutes, or other applicable statutes, or by affidavit, information, or indictment 
ns provided for in the Florida Rules of Criminal Procedure. Ifproseclltion is by 
affidavit, information, or indictment, a uniform traffic complaint shall be 
prepared by the clerk and submitted to the Department of Higliway Safety and 
Motor Vehicles. (Emphasis supplied.) 

Generally a person charged with a criminal violation of Ch. 316, F. S., will be issued a 
uniform traffic complaint by the law enforcement officer. Section 316.018. These 
complaints, which contain a notice to appear, are issued in prenumbered books for 
citations in quadruplicate and are supplied to every traffic enforcement agency within 
the state by the Department of Highway Safety and Motor Vehicles. Section 316.018(1). 
A circuit judge acting as a conservator of the peace and peace officer in making an arrest 
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under s. 901.15(5), F. S., for a criminal traffic offense is unlikely to have these forms in 
his possession to issue to the accused traffic violator; therefore, he would be required to 
':I)ceed under the provisions contained in Ch. 901, F. S., and the Florida Rules of 
Criminal Procedure. 

Section 901.28, F. S., provides that an arresting officer or booking officer may issue a 
notice to appear to a person arrested for an offense declared to be a misdemeanor of the 
first or second degree or for a violation of a municipal or county ordinance triable in the 
county court, provided the accused does not demand to be taken before a magistrate. See 
also Rule 3.125 CrPR. Section 775.08(1), F. S., in defining misdemeanor, specifically 
excludes any violation of Ch. 316, F. S. This definition of a misdemeanor raises the 
question as to whether a circuit judge acting in his capacity as conservator of the peace 
and peace officer may issue a notice to appear to a person arrested for violating any 
criminal traffic offense provision of Ch. 316. In the absence of any legislative or judicial 
determination to the contrary, it appears that a criminal violation of Ch. 316 may not be 
classified as a misdemeanor and, accordingly, an arresting officer or booking officer may 
not issue a notice to appear for such violations under s. 901.28. 

The Florida Rules of Criminal P.rocedure provide an additional method of charging a 
person with the commission of a criminal offense. Rule 3.115 states in pertinent part: 

The state attorney shall provide the personnel or procedure for criminal intake 
in the judicial system. All sworn complaints charging the commission of a 
criminal offense shall be filed in the offi(~e of the clerk of the circuit court and 
delivered to the state attorney for further proceeding. 

I am advised that in order to avoid the cumbersome procedure prescribed in the 
foregoing rule, it is the usual practice within the state for the state attorney to take the 
affidavit and then, with the powers attendant to his office, file a direct information. See 
Comment, Rule 3.115 CrPR, 33 F.S.A. Under this procedure, the state attorney is 
responsible for screening complaints of criminal violations and determining whether an 
accusatory document should be issued. Generally the accused will not be taken into 
custody until after an information has been filed. Thus, the general language of the 
criminal intake Rule 3.115 in terms does not appear to be applicable to those instances 
where an arrest for a criminal violation of Ch, 316, F. S., has been made by a conservator 
of the peace and peace officer under the authority of s. 901.15(5), F. S. 

It therefore appears that, under the existing laws of this state, a circuit judge making 
an arrest nnder s. 901.15(5), F. S., for a criminal violation of Ch. 316, F. S., must take 
the person so arrested before a magistrate and caU!le to be filed a sworn complaint 
against such person in order that a summons may be issued to such person by the 
magistrate. See s. 901.09, F. S .• and Rule 3.120 Crl'R. The summons whicli serves as the 
accusatory docum,-nt against the alleged traffic offender provides that the accused appear 
before the magistrate at a stated time and pla~e. Rule 3.120, which is more explicit than 
s. 901.09, requires that the complaint be in writing and sworn to before an authorized 
official and set forth sufficient facts to establish probable CliUse that a criminal offense has 
been committed and that the accused committed it. A detached and impartial magistrate 
may then 

• . . take testimony under oath to determine if there is reasonable grounds to 
believe the complaint is true. The magistrate may commit the offender to jail, 
may order the defendant to appear before the proper court to answer the 
charge in the complaint. 01' may di.scharge him from custody or from any 
undertaking to appear. The magistrate may authorize the clerk to issue a 
summons. [Rule 3.120 CrPR.] 

If the allE;ged violation is for a noncriminal infraction, Rule 6.320 Traff. Ct.R. provides; 

All citations fol' traffic infractions shall be by uniforJU traffic complaint as 
provided in section 316.018 of Florida Statutes, or other applicable statutes, or 
by affidr.:)it, If a complaint is made by affidavit, a uniform traffic complaint 
shall be prepared by the cierI? and submitted to the [Department of Highway 
Safety and Motor Vehicles.] (Emphasis fi·'pplied.) 

A uniform traffic citation as provided in '1. ~. i 6.018, F. S., is generally issued for these 
noncriminal infractions. The issuance of a traffic citation qualifies as an "arrest" as 
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contemplated in s. 901.15(5}, F. S., see AGO 076·6, although the alleged traffic offender 
ordinarily is not taken into custody for these noncriminal infractions which are "not 
punishable by incarceration and for which there is no right to a trial by jury or a right 
to court appointed counse!." Rule 6.040 Traff.Ct.R.; see also s. 318.13(3), F. S. A circuit 
judge making an arrest under s. 901.15(5) for a noncriminal traffic offense and who does 
not have the necessary forms to issue a uniform traffic citation must take the person so 
arrested before a magistrate and file a sworn complaint against such parson and cause a 
summons to be issued to such person by the magistrate as provided by s. 901.09, F. S. 
Rule 6.320 of the Florida Rules of Practice and Procedure for Traffic Court, supra, 
provides that if a complaint is made by affidavit, a uniform traffic complaint shall be 
prepared by the clerk and submitted to the Department of Highway Safety and Motor 
Vehicles. 

On the basis of the foregoing, it appears thac when a circuit judge who, as a 
conservator of the peace and peace officer, makes a warrantless arrest under s. 901.15(5), 
F. S. for a noncriminal violation of Ch. 316, F. S., committed in his presence and does 
llOt have the necessary forms in his possession to issue a uniform traffic complaint to the 
accused must take the person so arrested before a magistrate and cause to be filed a 
sworn complaint against the arrested person in order that a summons may be issued to 
such person as provided in s. 901.09, F. S. 

AS TO QUESTION 3: 

By making an arrest under s. 901.15(5}, F. S., as a peace officer, a circuit judge places 
himself in the role of a prosecuting witness in the subsequent prosecution of the alleged 
traffic offender. He is a direct witness to the events whi.ch led to the arrest and, in many 
cases may be the only witness. Consequently, his testimony probably is essential to the 
state/s prosecution. Therefore, a circuit j~J.dge, who by making an arrest as a peace officer 
under s. 901.15(5) places himself in the role of a complaining or prosecuting witness, must 
maintain that role in the subsequent prosecution thereof. 

077-80-July 27,1977 

NORTH BROWARD HOSPITAL DISTRICT 

INVESTMENT OF FUNDS IN SAVINGS AND LOAN ASSOCIATION 
CERTIFICATES OF DEPOSIT 

To: Ellen Mills Gibbs, Attorney for North Broward Hospital District, Ft. Lauderdale 

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Fran!? A. !,ickory, Legal 
Research Assistant 

QUESTION: 

May the North Broward Hospital District, as a specim tax district of the 
state invest funds, without limitation, in savings and loan association 
certificates of deposit beyond the 10 percent limit set forth in s. 
215.47(2)(b), F. S., if said account is secured in the manner expressly 
authorized for bank certificates of deposit in s. 215.47(1)(b), F. S.? 

SUMMARY: 

The North Broward Hospital District falls within the purview of ss. 
665.231 and 365.321, F. S., and :pursuant to authorization granted by s. 
665.321(1), F. S., may invest distrIct funds in cartificates of deposit of state 
and federal savings and loan associations w~thout limitation as to the 
amount or amounts thereof and without conditions thereon so long as 
such associations deposit and pledge sufficient securities with the 
Department of Banking and FinaucG to secure and safeguard such 
investments of the district in the same manner as is required with respect 
to deposit of such funds in banks. 
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The North Broward Hospital District was created in 1951 by special act. Chapter 27438, 
1951, Laws of Florida, amended by Chs. 61·1931, 61-1937, 63·1192, 65·1316, 65-1319 67-
1170,67·1171,69·895,69·898,69·914,71·578,73·411, 73·412, 73·413, 74·449, 75-348, and 76· 
338, Laws of Florida. The governing body of the special district is known as the Board of 
Commissioners of the North Broward Hospital District and is vested with "all powers of 
a body corporate." Section 4, Ch. 27438, supra. The district's enabling legislation as 
amended, however, is silent as to investment of district funds, neither specifically 
authC!ri~ing nor l?roh~biting in>:estments in cert~ficates of deposit of savings and loan 
assocIatIOns. Our mqulry, then, IS whether there IS, nevertheless, statutory authorization 
for, and possible limitation upon, such investments by the district. 

Initially, I note that s. 215.47, F. S., concerning investments in certain authorized 
securities is n.ot applica~le to the present situation. That section by its terms applies only 
to funds avaIlable for mvestment under S8. 215.44·215.53, F. S. These sections apply 
solely to investments by the State Board of Administration of state funds for state 
agencies and to no other tlntities. Investments by a special district are therefore not 
subject to s. 215.47. See AGO 069·45. ' , 

Section 665.321, F. S., states: 

. . . [Mjunicipalities and other public corporations and bodies, and public 
officials hereby are specifically authorized and empowered to invest funds held 
by them without any order of any court, in savings accounts of savings 
associations which are under state supervision and in accounts of fedl.'raI 
associations organized under the laws of the United States and under federal 
supervision, and such investments shall be deemed and held to be legal 
investments for such funds. However, the investment of public funds and the 
funds of municipalities and other public corporations and bodies and public 
officials shall be subject to the same requirements relating to the deposit and 
pledge of securities to secure such investments as may be provided from time 
to time by law or regulation with respect to the deposit of such funds in banks 
except to the extent that said savings accounts may be insured by the United 
States or an agency or instrumentality thereof. (Emphasis supplied.) 

The investment authorization contained in this quoted section is specifically declared to 
be supplemental to any and all other laws relating to and declaring what shall be legal 
investments for the bodies mentioned. Section 665.321(3). 

Your inquiry specifically concerns investment in certificates of deposit. Section 
665.021(19), F. S., defines "savings account" as used in s. 665.321(1), F. S., as "that part 
of the savings liability of the association which is credited to the account of the holder 
thereof. A savings account also may be referred to as a savings deposit." This definition 
has been previously interpreted by me to include certificates of deposit. I, therefore find 
that the term "savings accounts" as utilized in s. 665.321(1) includes certificat~s of 
deposit. See AGO's 071-36 and 075-57. 

Section 665.231(1), F. S., relates to ownership of savings accounts and savings deposits. 
It provides ~hat ','savings a,ccounts or sa,:,ings deposits may be op~ned and held solely and 
absolutely m hIS own rIght by, or III trust or other fidUCIary capacity for any 
person ... or political subdivision or public or governmental unit:' , 

We must now determine whether the North Broward Hospital District falls within the 
definition of "public corporations and bodies" which are specifically authorized by s. 
665.321(1), supra, to invest funds in savings accounts, including certificates of deposit of 
savings and loan 9.ssociations. The term "lJublic body" is defined by s. 1.01(9), F. S.: to 
i~clu?-e, wher~ t;ie context w~ll perIpit" "coun~ies, ci~ies( towns, villages, special tax school 
dlstrI~ts, spec',al road all(~ brIdge distrIcts, brIdge dIstrIcts, and all other districts in this 
state. (EmphaSlS supphed.) The context of 5S. 665.321(1) and 665.231(1) permits 
application of this definition of "public body," which includes "all other districts in this 
state," to the h,)spital district. Therefore, for purposes of investing funds in certificates 
of deposit pursuant to s. 665.321(1), the hospital district is a "public corporation and 
body:' as well as a "political subdivision or public or governmental unit" within the 
purvIew of and for purposes of s. 665.231(1) authori7.ing the holding of savings accounts 
or savings deposits by those units. See AGO's 075·57 and 074-169. 

I further find that, under s. 665.321(1), F. S., authorizing the investments your letter 
contemplates, there are no restrictions or limitations as to amount of such investments 
or c?nditions thereon, AGO 071·36, except that the savings and loan association is 
reqUIred to deposit and pledge securities with the Department of Banking and Finance 
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to secure such investmcnts of the district in the same manner as is required by law or 
regulation relating to depositing such funds in banks. Attorney General Opinions 073·244, 
074-214, and 075·57; and see s. 659.24, F. S. 

077-S1-August 4, 1977 

COUNTIES 

TOURIST DEVELOPMENT ACT-COUNTY MAY NOT CREATE MORE 
THAN ONE TAXING DISTRICT OR TAX COUNTYWIDE IN 

ADDITION TO CREATING DISTRICT 

To: Betty Lynn Lee, Broward County General Counsel, Ft. Lauderdale 

Prepared by: Daniel C. Brown, Assistant Attorney General 

QUESTIONS: 

1. Does H.B. 2064 (Ch. 77-209, Laws of Florida, s. 125.0104, F. S.), the 
Local Option Tourist Development Act, authorize the creation of more 
than one sub county special taxing district within a single county? 

2. Does Ch. 77-209, Laws of Florida, authorize a county to levy a 1 
percent tourist development tax countywide and an additional 1 percent 
tourist development tax in one or more sub county special districts? 

SUMMARY: 

A county may not, pursuant to Ch. 7'1-209, Laws of Florida, impose a 1 
percent tourist development tax countywide and an additional tourist 
development tax in a sub county special district, nor maya county create 
more than one sub county special district within which to impose the tax. 
Under Ch. 77-209, if a county decides to impose the tax, it must do so on 
a countywide basis or within a single subcounty special district which 
must embrace all or a significant contiguous portior. of the county. 

Section 3(2) of eh. 77·209, Laws of Florida (s. 125.0104(3)(b), F. S.), provides in 
pertinent part as follows: 

Subject to the provisions of this act, any county in this stEl;te may impose, a 
tourist development tax .... A county may elect to levy and Impose the tOUrIst 
development tax in a subcounty special district of the county; provided, 
however, if a county so elects to levy and impose the tax on a sub county special 
district basis, the district shall embrace all or a significant contiguous portion 
of the county. . . . (Emphasis supplied.) 

Section 4(1) of Ch. 77·209, supra (s. 125.0104(4)(a), F. S.), provides in part: 

The ordinance levying and imposing the tourist development tax shall not be 
effective unless the electors of the county or the electors in the subcounty 
special district in which the tax is to be levied approve the ordinance 
authorizing the levy and imposition of the tax in accordance with s. 6 of this 
act. (Emphasis supplied.) 

In addition, s. 4(3)(s. 125.0104(4)(c), F. S.) provides that the tourist development plan to 
be prepared bv a county's tourist development council prior to imposition of the tourist 
development tax shall set forth, among other things, "the tax district in which the tourist 
development tax is proposed." (Emphasis supplied.) 

On its face, the language of the act contemplates and authorizes the creation of only 
one taxinr- district for purposes of imposing the tourist development tax with:'n a given 
couni.y, and that district must embrace, at a minimum, a signIficant contiguous portion 
of the county. Every reference to the creatkn of such a district is in the singular. 
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Furthermore, in the context in which the term "elect" is used Qy, the Legislatut.e (in 
referring to a county's decision to levy the tax in a subcounty;special districtU the 
language manifests an intent that the county be put to a choice of:e*clusive alternjl'tives, 
i.e., the imposition of the tax by the county on a countywide basi~ or the imposition of 
the tax in a special district of which the county commission is the' governing head. See, 
generally 28 C.J.S. Elect, Election, pp. 1052-53. See also First Nat'l Ban'j{>,uf St. Petersburg 
v. MacDonald, 130 So. 596, 599 (Fla. 1930), State ex rel. Van Ingm v. Panama City, 171 
So. 760, 762 (Fla. 1937); Alexander v. Booth, 56 So.2d 717, 719 (Fla. 1952); Williams v. 
Duggan, 140 So.2d 69, 72 (1 D.C.A. Fla., 1962). Nowhere does the plain language of Ch. 
77-209, supra, express a clear legislative intent that a county may impose the tourist 
development tax simultaneously on a countywide basis and in a sub county special district 
or create more than one subcounty special district for levy of the tax. 

It is settled law that nonchartered counties and special districts have only such 
authority as expressly granted by statute and such authority as necessarily implied to 
enable the governmental unit to carry out an expressly granted power. See, e.g., White 
v. Crandon, 156 So. 303 (Fla. 1934); Harvey v. Board of Pub. Instr., 133 So. 869 (Fla. 1931); 
Hopkins v. Special Rd. & Tax Dist. No.4, 74 So. 310 (Fla. 1917). The foregoing rules apply 
with equal force to chartered counties, except that such counties are governed and 
limited by their charters and by special laws approved by a vote of county electors as 
well as by general law. Section l(c) and (g), Art. VIII, State Const. See also General Elec. 
Credit Corp. v. Metropolitan Dade County, 346 So.2d 1049, 1054 (3 D.C.A. Fla., 1977), 
holding Ch. 380, F. S., a general law equally at force throughout the state, prevails over 
code of Metropolitan Dade County to extent of conflict. Chapter 77-209, supra, being a 
general law equally at force throughout the state, applies to chartered counties as well 
as to nonchartered counties. Indeed, under s. 9(a), Art. VII, of the State Constitution, a 
charter county is without power to levy an excise tax such as the tourist development 
tax unless authorized by general law to do so. City of Tampa v. Birdsong Mtrs., Inc., 261 
So.2d 1 (Fla. 1972); Belcher Oil Co. v. Dade County, 271 So.2d 118 (Fla. 1972); AGO 074-
379. Chapter 77-209 expressly authorizes only two modes of imposing the tourist 
development tax: countywide or within a sub county special district. Nothing within the 
statute allows the implication that, to carry out the purposes of the enabling act, the 
counties must be able to create more than one taxing district or to levy the tax in such 
district in addition to a countywide levy. Additionally, with regard to the mode by which 
a local government may proceed to carry out a legislative mandate, it has been held: 

When the Legislature has prescribed the mode, that mode must be observed. 
When controlling laws directs how a thing shall be done that is, in effect, a 
prohibition against its being done in any other way. 

Alsop v. Pierce, 10 So.2d 799, 805-806 (Fla. 1944). See also In re Advisory Opinion of the 
Governor Civil Rights, 306 So.2d 520, 523 (Fla. 1975). 

Moreover taxation ana revenue laws are to be strictly construed and will not be 
construed to extend taxing power beyond that clearly expressed. Department of Revenue 
v. Brookwood Associates, Ltd., 324 So.2d 184 (1 D.C.A. Fla., 1975). See also T. Cooley Law 
of Taxation, pp. 266-67 (1972 rev.). In accordance with that rule, statutes which delegate 
to local government the power to impose a tax are also narrow~y construed. No power of 
taxation will be held valid if not within the clear terms of the enabling statute. See Tampa 
v. Birdsong Mtrs., Inc., supra; Belcher Oil Company v. Dade County, supra; 3 Sutherland 
Statutory Construction ss. 66.01 and 66.05 (1974 ed.) 

Without any definitive expression of legislative intent to the contrary, the language of 
Ch. 77-209, supra, and the foregoing principles of statutory construction compel the 
conclusion that a county may not levy a 1 percent tourist development tax countywide 
and an additional tourist development tax in a sub county special district. Nor may the 
county create two or more subcounty special districts for the purposes of Ch. 77-209 or 
levy the tourist development tax within two or more such districts. 

Accordingly, both questions are answered in the negative. 
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077.82-August 22,1977 

MUNIeIP ALITIES 

MAY NOT REQUIRE VEHICLES ENTERING FOR BUSINESS 
PURPOSES TO PURCHASE IDENTIFICATION STICKER 

To: Edward J. Healey, Representative, Blst District, West Palm Beach 

077-82 

Prepared by: Patricia S. Turner, Assistant Attorney General, and Edwin Walborsky, Legal 
Research Assistant 

QUESTION: 

Maya municipality legally require any vehicle entering the municipal 
limits for business purposes to purchase an identification sticker? 

SUMMARY: 

A municipality cannot legally require any vehicle entering the 
municipal limits for business purposes to purchase an identification 
sticker, since such a :i:'~quirement is an invalid application of municipal 
police power. 

Your question is answered in the negative. 
In AGO 074·21 I determined that a municipal ordinance requiring "any and all trucks 

and other vehicles operated or used in connection with any business or 
occupation ... conducted within ~hc. I?unicip.al ~imits" to p:u-chasc. and display an 
identification bumper decal was an InvalId applIcatIon of murnclpal police power. 

As furtner stated in AGO 074-21: 

Munici palities have only such po~e:s as gJ.'ante~ by t~e legislature and mal not 
do inC. ~:.'ctly what they are prohibIted from domg directly. Solomon v. CIty of 
MiamI 13each 187 So.2d 373 (3 D.C.A. Fla., 1966), cert. denied 196 So.2d 927 
(Fla. 'l )07). Chapter 73-129, Laws of Florida, created the "Municipal Home Rule 
Powers Act" [Ch. 166, F. S.] which grants municipalities the pov,rer to levy 
reasonalle regulatory fees on such classes of business, professions, and 
occupatbns not preempted by the state or by the county pursuant to county 
charter. ~ections 166.021(2) and (3) and 166.221. Chapter 205, F. S., preempts 
the area of local occupational license taxes, specifically excluding locul 
regulatory fees, and prohibits local governing e:uthorities fro!l1 ~evying 
additional licenses on vehicles used by persons or busl1lesses otherwIse lIcensed 
under Ch. 205. (Emphasis supplied.) 

The specific section of Ch. 205, F. S. (Local Occupational License Tax), referred to in 
the above-quoted passage is s. 205.063, which states: 

Vehicles used by any person licensed und.er this chapter for th~ sale an.d 
delivery of tangible personal property at eIther wholesale or retaIl from his 
place of business on which a li~ense is paid shall n?t be construed to. be separate 
places of business and no license may be leVIed on such vehIcles or the 
operators thereof' as salesmen or otherwise br a co~ty or incorporated 
municipality, any other law to the contrary notwIthstanding. 

Furthermore, s. 320.24, F. S., preempts all licensing of. motor vehi~les R?d declares it 
"unlawful for any county or municipality to collect any li~ense o~ re~stratlOn fee on any 
motor-driven vehicle trailer semi-trailer or motorcycle SIdecar III thIS state." 

Based upon the aforemen'tioned opinion~ .and statutory and cas~ aut~orit:f' it i~ my 
determination that the municipality's requIrIng the purchase of an IdentificatIon sticker 
for vehicles entering the municipal limits for business purposes is not legal. 
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077-83-August 22,1977 

DIVISION OF MOTOR POOL 

FUNDS RECEIVED FOR ADMINISTRATION OF ANNUAL AIRPORT 
REN'l'AL CAR CONTRACT-DEPOSIT IN GENERAL REVENUE FUND 

To: Thomas R. Brown, Executive Director, Department of General Services, Tallahassee 

Prepared by: Edwin J. Stacker, Assistant Attorney General 

QUESTION: 

Does the Department of General Services, Division of Motor Pool, 
pursuant to the provisions of part II, Ch. 287, F. S., as read in conjunction 
with Ch. 215, F. S., have the authority to collect dividends received as the 
administering state agency under the terms of the annual state contract 
for airport rental car services and de:gosit said dividends in the Motor 
Vehicle Operating Trust Fund, to be utIlized for payment of the division's 
administrative expenditures? 

SUMMARY: 

Dividends received by the Department of General Services, Division of 
Motor Pool, as the administering state agency under the terms of the 
annual state contract for rental vehicles must be deposited in the State 
Treasury within or to the credit of the General Revenue Fund, pursuant 
to the provisions of S8. 215.31 and 215.32, F. S., and cannot be properly 
deposited in or credited to the Motor Vehicle Operating Trust Fund 
which was established for the purpose of segregating moneys received by 
the division from other state agencies as payment for the utilization of 
the Division of Motor Pool's aircraft and motor vehicle pools as 
authorized by s. 287.16, F. S. 

This question is answered in the negative. 
Your predecessor'u letter of inquiry and accompanying bidding or proposal and 

specifications .documents indicate that the Division of Purcnasing of the Department of 
Ge~eral ~ervlCes negotiated a l;year state purc~asing agreemeD;t, on a competitive bid 
baSIS, WIth two I-year successlv~. renewal. ~p~IOns, under WhICh state agencies are 
reqUlred to purchase (and all polItical subdIvlsIOns of the state may purchase) airport 
rental automobile services at major airports and cities within the state where the 
successful bidder provides such rental services. The successful bid and agreement was 
approvcd and the. cont~a~t for the services was awarded the successful bidder by the 
Governor and Cabmet sIttmg as the head of the Der>artment of General Services on June 
1, 1976, with the effective date of such contract being July I, 1976. The purchasing 
contract provides, among other things, for the payment of certain rate discounts by the 
vendor of the rental services, which the state has a reserved right under the contract to 
apply ~o direct quarter~y .01' monthly dividend p'ayu:ents on gross r~ntals payable to the 
adImmstermg state actIvlty or apply to a combmatIOll of counter dJscount and dividend 
payments, among other options. According to the letter of inquiry, the Division of Motor 
Pool is responsible for administering the annual purchasing contract for airport rental 
automobile services, i.e., the division is "the administering state activity" under such 
contract to whom the aforesaid dividends are pa'''able. 

Your predecessor expressed the view that under the language of s. 287.16(4' and (9), 
F. S., the Division of Motor Pool is empowered to utilize the aforementioned' dividend 
payments for defraying the administrative or operating cxpenses of the division. 

No state agency may purchase, lease, or acquire any motor vehicle without approval 
first being obtained from the division, except for the lease for casual use of motor 
vehicles, and all purchases are required to be made in compliance with the rules and 
regulations of the Division of Purchasing. Section 287.15, F. S. The Division of Motor 
Pool is. empow.ered to establis):1 and operate cen~r~l facilities for the acquisition, disposal, 
operatIOn, mamtenance, repalr, storage, superVISIon, control, and regulatio.n of aU state­
owned or leased motor vehicles and to operate state facilities for those purposes. Section 
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287.16(1), F. S. Such acquisition may be by purchase, lease, or loan or in any other legal 
manner. Section 287.16(1). Upon requisition and showing of need by a state agency, the 
division may assign motor vehicles on a temporary basis (for a period of up to 1 month) 
or permanent basis (1 month up to 1 full year) to any state agency. Section 287.16(3), 
F. S. It may also allocate and charge fees to any state agency to which motor vehicles 
are furnished, based upon reasonable criteria. Section 287.16(4), F. S. The division is 
further empowered to adopt and enforce rules and regulations for the efficient and safe 
use, operation, maintenance, repair, and replacement of all state-owned or leased motor 
vehicles and may delegate to the respective heads of state agencies to which motor 
vehicles are assigned the duty of enforcing the rules and regulations adopted by the 
division. Section 287.16(5), F. S. Pursuant to s. 281.16(9), F. S., the division has the duty: 

(9) To establish and operate central facilities to determine the mode of 
transportation to be used by state employees traveling on official state business 
and to schedule and coordinate use of state-owned or leased aircraft and 
passenger-carrying vehicles to assure maximum utilization of state aircraft, 
motor vehicles, and employee time by assuring that employees travel by the 
most practical and economical mode of travel. The division shall consider the 
number of employees making the trip to the same location, the most efficient 
and economical means of travel considering time of employee, transportation 
cost and subsistence required, the urgency of the trip, and the nature and 
purpose of the trip. 

It is readily apparent from a review of the powers and duties of the Division of Motor 
Pool, as set out in s. 287.16, F'. S., that the sole authority for the division to allocate and 
charge fees to other state agencies is found in s. 287.16(4). Said authority is clearly 
limited to the charging or fixing and the allocation of fees by the division to state agencies 
to which aircraft or motor vehicles are furnished by the division and in no way pertains 
to or authorizes the division to utilize for its operating expenses the discounts or 
dividends paid to the state, notwithstanding the fact that said moneys are received by 
the division. The operating expenses or administrative expenses of the division for fiscal 
year 1976-1977 are provided for and are payable from Item 485, s. I, Ch. 76-285, Laws of 
Florida, or, if data processing services are involved, from Item 487, s. I, Ch. 76-285. The 
moneys in said items are appropriated from the Motor Vehicle Operating Trust Fund to 
the Division of Motor Pool for fiscal year 1976-1977, to be expended accordingly, and are 
in lieu of all moneys appropriated for said purposes in other statutory provisions. Section 
I, Ch. 76-285. 

Pursuant to the provisions of s. 287.16(9), F. S., quoted above, the division has the 
responsibility of operating central facilities to determine the mode or method of 
transportation to be used by state employees and scheduling and coordinating the use of 
state-owned or leased passenger carrying vehicles, i.e., in connection with the use of state­
owned or leased motor vehicles, watercraft, or airplanes which are under the control and 
supervision of the division. This authority clearly does not pertain to rental automobiles 
owned or leased and under the control of private leasing or rental companies which are 
leased by state employees for "asual use. 89ction 287.15, F. S. The rental of cars from 
established rental car firms (see s. 112.061(2)(h), F. S.) by authorized travelers is 
generally governed by the provisions of s. 112.061, F. S. Said rentals are authorized by 
the agency head of the particular state agency, s. 112.061(3), F. S. (see also s. 
112.061(2)(g), (7)(c), and (8)(a)-(c), F. S.). It is clear that the division's duty or authority 
pursuant to s. 287.16(9), F. S., doer not relate to the appropriation of state moneys fnr 
the operating expenses of state agencies, nor does it pertain to discounts or dividends 
resulting from state contracts for services to be rendered by a private vendor or the 
utilization or the appropriation of such discounts or dividends by any state agency. Thus, 
s. 287.16(9) has no application to the subject matter of this inquiry or to revenues derived 
from these private rental service vendors. Reference to s. 13, Ch. 76-285, Laws of Florida, 
reflects a contrasting situation, in that therein the Legislature has specifically authorized 
the Department of General Services, Division of Building Construction and Property 
Management, to levy and assess an amount for the supervision of construction of fixed 
capital outlay projects on which that division serves as the owner-representative on 
behalf of the state, said amount to be transferred to the Architect's Incidental Trust Fund 
of said division from appropriate construction funds upon the award of construction 
contracts. 
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The Motor Vehicle Operating Trust Fund was apparently created by the Legislature, 
see Items 338, 339, 340, and 341, s. 1, Ch. 70-95, Laws of Florida, the 1970 General 
Appropriations Act, and appropriations have since been made by the Legislature to the 
Division of Motor Pool for its operating expenses in that act and subsaquent General 
Appropriations Acts, as well as from the General Revenue Fund. By way of comparison, 
it is noted that the Legislature established the Bureau of Aircraft Trust Fund through 
the enactment of s. 2, Ch. 72-207, Laws of Florida, s. 287.161(3), F. S., and these 
provisions relate specifically to the disposition of fees collected for aircraft travel by 
aircraft in the executive aircraft pool and deposited in that trust fund, requiring that any 
excess offees on deposit at the end of each fiscal year shall be transferred to the General 
Revenue Fund unallocated. Item 341 in s. 1 of Ch. 70-95, Laws of Florida, transferred by 
lump sum appropriation $150,000 from the General Revenue Fund to the Motor Vehicle 
Operating Trust Fund, and a proviso appended thereto provided . hat it was the intent of 
the Legislature that the Bureau of Motor Vehicles and Watercrbit be self-supporting to 
the extent possible from trust funds generated through operation of motor vehicle pools 
therein and that such trust funds bA utilized prior to utilization of general revenue funds 
for operations of the Bureau of Motor Pools or motor pools therein. No money may be 
paid from the Motor Vehicle Operating Trust Fund or from the State Treasury except as 
appropriated and provided for by the annual General Appropriations Act or as otherwise 
provided by law. Section l(c), Art. VII, State Const.; s. 215.31, F. S. 

Section 215.31, F. S., stipulates that any revenue, including, but not limited to, licenses, 
fees, imposts, or exactions, collected or received under the authority of state laws by any 
state official or agency be promptly deposited in the State Treasury and credited to the 
appropriate fund as provided by law, and no money be paid from the State Treasury 
except as appropriated and provided by the annual General Appropriations Act or as 
otherwise provided by law. Other than the 1970 General Appropriations Act and 
subsequent successive appropriations acts, there is no existent law or laws specifically 
designating or providing for the Motor Vehicle Operating Trust Fund or segregating or 
allocating any money~ received by, the state for the purposes of such fund; nor does ~here 
exist any law goverrung the receIpt of moneys under the terms of the aforementlOned 
purchasing agreement for airport rental car services or the use or disposition of such 
moneys. Cf. s. 215.37(2), F. S. Therefore, any such receipts of money by the Division of 
Motor Pool must be deposited in the State Treasury. 

Section 215.32(1), F. S., requires all moneys received by the state to be deposited in the 
State Treasury unless specifically provided otherwise by law and deposited in and 
accounted for by the State Treasurer and the Department of Banking and Finance within 
the four designated funds. I am unaware of any law specifically authorizing the moneys 
received by the state as dividends under the annual airport rental car services contract 
to be deposited in any account or financial institution outside of the State Treasury. Cf. 
s. 240.095, F. S., relating to the deposit outside of the State Treasury of certain funds 
received by institutions or agencies in the State University System. Of the four funds 
denominated in s. 215.32, F. S., only the General Revenue Fund and the trust funds are 
relevant to or necessary to be considered by or for the purposes of this opinion. The 
source and use of the General Revenue Fund "consist of all moneys received by the state 
from every source whatsoever, except as provided (for the Trust Funds and the Working 
Capital Fund)" and such moneys are required to be expended pursuant to General 
Revenue Fund Appropriations Acts. Section 215.32(2)(a). The source and use of the trust 
funds "consist of moneys received by the state which under law or under trust agreement 
are segregated for a purpose authorized by law," and the state agency receiving or 
collecting such moneys is responsible for their proper expenditure as provided by law. 
Section 215.32(2)(b)1. Section 215.32(2)(b)3. operates to appropriate all such moneys for 
the purpose for which they were received, to be expended in accordance with the law or 
trust agreement under which they were received, subject to other applicable laws 
relating to the deposit or expenditure of moneys in the State Treasury. 

With respect to the dividend moneys which are the subject of this opinion, I am aware 
of no statutory authority to segregate said moneys for any purpose, and there is no 
extant trust agreement segregating such moneys for a purpose authorized by law or for 
any specific use or purpose authorized by law. Insofar as the Division of Motor Pool is 
co!" ,Brned, part II of Ch. 287" F. S., does not expressly or by necessary implication 
authorize said division to use the dividend moneys for its operating expenses, does not 
prescribe any purposes for which such moneys are to be expended, and does not 
authorize or require such moneys to be deposited in the Motor Vehicle Operating Trust 
Fund or to be credited to that fund by the State Treasurer or Department of Banking 
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and Finance. A review of ,:;s. 215.37(2) and 287.161(3), F. S., and s. 13, eh. 76-285, Laws 
of Florida, is illustrative of specific authority to that effect having been vested in state 
agencies by the Legislature. The Legislature has been and is appropriating money for the 
division's operating expenses from the Motor Vehicle Operating Trust Fund in the 
annual General Appropriations Act, thus no trust agreement under s. 215.32(2)(b)1., F. S., 
is controlling the expenditure of the moneys in the trust fund, and s. 215.32(2)(b)3., F. S., 
does not operate to appropriate such moneys in such trust fund for any specific use or 
Qurpose for which received or any purpose authorized by law. Furthermore, part II of 
Ch. 287 and the prescribed duties and responsibilities of the division, especially s. 
287.16(4) and (9), upon which the division relies in its inquiry, do not relate to car rental 
services to state agencies and employees or to the rental of such cars by authorized state 
travelers of the various state agencies. As has been previously stated, these activities 
must be authorized by the various agency heads and paid for by the various state 
agencies out of expense appropriations of the particular affected agency and are not 
authorized or paid for by the Division of Motor Pool. 

077-84-August 22, 1977 

UNIFORM TRAFFIC CONTROL LAW 

MUNICIPALITY MAY NOT REGULATE MOPED DRIVERS WHO ARE 
REGULATED BY UNIFORM STATE LAW 

To; J. T. Frankenberger, City Attorney, Hollywood 

Prepared by: David J. Baron, Assistant Attorney General 

QUESTION: 

Is the City of Hollywood authorized by law to regulate the operation of 
motor-propelled bicycles or "mopeds" by requiring that "moped" 
operators - and riders wear protective headgear and eye-protective 
devices, while operating or riding such motor-propelled bicycles within 
the city limits, which would otherwise be required for operators and 
riders of motorcycles? 

SUMMARY: 

The Uniform Traffic Control Law expressly provides for uniform traffic 
laws and traffic ordinances throughout the state and in all its 
municipalities and prohibits the enactment or enforcement of any traffic 
ordinances in conflict therewith; the re~ation of the operation of 
motor-propelled bicycles or "mopeds' upon the roadways of 
municipalities, the manner and places of their operation, equipment 
required thereon, and equipment, if any, for the operators or riders 
thereof is governed by s. 316.111, F. S., as amended, and other related 
statutes. Chapter 316, F. S., as amended, effectively preempts to the state 
the regulation of motor-propelled bicycles or "mopeds." Therefore, 
municipalities are not authorized by law to require that motor-propelled 
bicycles or mOIled operators and riders wear protective headgear and 
eye-protective a.evices, while operating or riding such bicycle/mopeds 
witliin the city limits, which would otherwise be required by' law for 
motorcycle operators and riders. 

Your question is answered in the negative. 
Ch.apte~ 316, F. S., is entitled "State Uniform Traffic Control" and its stated purpose is 

proVlded lU s. 316.002, F. S., as follows: 

It is the legislative intent in the adoption of this chapter to make uniform traffic 
laws to apply throughout the state and its several counties and uniform traffic 
ordinances to apply in all municipalities. The legislature recognizes that there 
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are conditions which require municipalities to pass certain other traffic 
ordinances in regulation of municipal traffic that are not required to regulate 
the movement of traffic outside such municipalities. Section 316.008, F. S., 
enumerates the areas within which municipalities may control certain traffic 
movement or parking in their respective jurisdictions. This section shall be 
supplemental to the other laws or ordinances of this chapter and not in conflict 
therewith. It is unlawful for any local authority to pass or attempt to enforce 
any ordinance in conflict with the provisions of this chapter. (Emphasis 
supplied.) 

Section 316.008, F. S., provides in pertinent part as follows: 

(1) The provisions of this chapter shall not be deemed to prevent local 
authoritis;" with respect to streets and highways under their jurisdiction and 
within the reasonable exercise of the police power, from: 

* 

(h) Regulating the operation of bicycles. 

Section 316.003(2), F. S., defines "bicycle" to include a "moped" propelled by a pedal­
activated helper motor with a maximum rating of 1 1h brake horsepower. No provision 
of s. 316.008, F. S., empowers municipalities to require any equipment on motor­
propelled bicycles or "mopeds" (cf. ss. 316.243-316.249, F. S., with respect to motorcycles 
and motor-driven cycles) or any protective equipment or devices for the operators or 
riders of bicycles/mopeds (cf. s. 316.287, F. S., for motorcycle operators or riders). Section 
316.111, F. S., does require certain lighting and reflector equipment on bicycles after 
sundown and generally prescribes regulations for the manner of operating or riding upon 
bicycles and the places bicycles may be operated. 

The answer to your question depends on what the Legislature meant by allowing 
municipalities to regulate the operation of bicycles. Section 316.111(3), F. S., provides 
that the provisions of s. 316.111, F. S., governing bicycle regulations shall not apply upon 
a street set aside as a play street as authorized by Ch. 316, F. S., or as designated by 
municipal authority. Also see s. 316.008(1)(p) authorizing municipalities to designate and 
regulate traffic on play streets. In all other respects the operation of motor-propelled 
bicycles or "mopeds" upon the roadways or streets of municipalities, the manner of their 
operation, the equipment required thereon, and any equipment for the operators and 
riders thereof is governed and regulated by s. 316.111, F. S., (1976 Supp.), and related 
statutes such as Chs. 320, 322, and 324, F. S. 

As the purpose section provides above and as the title of the chapter indicates, the 
intent of the Legislature is to have uniform traffic laws and ordinances applicable 
throughout the state and in all municipalities. While that section provides that 
municipalities "may control certain traffic mOV<:lment or parking in their respective 
jurisdictions," the purpose section makes clear that any such ordinance-making authority 
is "supplemental to the other iaws or ordinances of this chapter and not in conflict 
therewith." That section further clarifies the purpose of the Florida Uniform Traffic 
Control Law by declaring action by a local authority to pass or enforce any ordinance in 
conflict with the provisions of Ch. 316, F. S., to be unlawful. 

The Legislature defines a moped as a bicycle in s. 316.003, F. S., and changed the 
definition of "bicycle," "motorcycle," and "motor-driven cycles" and excludes motor­
propelled bicycles or "mopeds" from the definition of "motor vehicle," "motor-driven 
cycles," and "vehicle" by Ch. 76-286, Laws of Florida, as reference to the title thereof 
clearly discloses, and provides regulations for such motor-propelled bicycles or "mopeds" 
in s. 316.111, F. S. In the latter section the Legislature provided spedal regulations in 
subsections (14) and (15) applicable only to the operation of bicycle/mopeds. More 
importantly, the Legislature did not prescribe in these special regulations for moped 
operators the requirements imposed on motorcycle riders by s. 316.287, F. S., which 
include the wearing of protective headgear and eyegear. Effectively, by reclassifying 
mopeds from motorcycles or motor-driven cycles to bicycles, the Legislature has said that 
the uniform law throughout the state is that moped operators shall not be subject to the 
requirements placed on motorcycle operators and riders of wearing protective headgear 
and eyegear and, in fact, shall be treated as bicycle operators except for the requirements 
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of s. 316.111(14) and (15), which are special regulations or exceptions operating uniformly 
throughout the state and in all municipalities. 

Further evidence that the intent of the Legislature in enacting Ch. 316, F. S., was to 
provide uniforrr. traffic laws and traffic ordinances is found in s. 316.007, which provides 
in pertinent part as follows: 

The provisions of this chapter shall be applicable and uniform throughout the 
state and in all political subdivisions and municipalities therein, and no local 
authority shall enact or enforce any ordinances on a matter covered by this 
chapter unless expressly authorized . . .. (Emphasis supplied.) 

On consideration of the foregoing it is clear that the Legislature intended, by its 
comprehensive action in enacting Ch. 76-286, Laws of Florida, classifying motor-propelled 
bicycles or "mopeds" as bicycles and determLling how they were to be regulated on a 
uniform state-wide basis, to require that moped operators or riders be treated as bicycle 
operators or riders uniformly throughout the state and in all the municipalities there:n. 
The Legislature by enactment of Ch. 316, as amended aforesaid, and by making it 
unlawful to enact, and prohibiting the enactment or enforcement of, any traffic 
ordinances in conflict therewith has effectively preempted the regulation of 
bicycles/mopeds to the state. Furthermore, because moped operators had, prior to such 
action, been required to wear the same protective devices as other motorcycle riders 
according to the Department of Highway Safety and Motor Vehicles, the reclassifying of 
mopeds as bicycles clearly demonstrates that the Legislature intended that moped riders 
be relieved of the requirements of wearing such protective devices throughout the state. 

Looking beyond the express purpose and intent found in the language of the statute, 
it is clear from the legislative history that the Legislature intended that the law treating 
bicycle/mopeds as bicycles be applied uniformly throughout the state and in all 
municipalities in the state, and that the Legislature in enacting Ch. 76-286, supra, has 
demonstrated its intent to free moped operators from the requirements imposed on 
motorcycle operators and riders of wearing protective headgear and eye gear throughout 
the state and all municipalities therein. 

Chapter 71-135 creating Ch. 316, F. S., expressed the clear legislative purpose of its 
enactment in p!:lrtine'lt part as follows: 

. . . WHEREAS, the traffic in the remaining incorporated municipalities not 
controlled by chapter 186 is controlled by a hodgepodge of ordinances which 
vary as to the language and penalty, and ... WHEREAS, from the standpoint 
of the public, observance of traffic rules is largely conditioned on the 
clarity ... and uniformity of the regulations, and ... WHEREAS, 
nonuniform laws and ordinances are a source of inconvenience and hazard to 
the motorist and pedestrian alike, and contribute to accidents, traffic snarls, and 
congestion, increase the administrative and enforcement burdens of 
governmental agencies, and raise serious barriers to interstate and intrastate 
travel and commerce, and ... WHEREAS, the following proposed chapter 
316, Florida Statutes, is a consolidation of the existing state traffic 
laws ... the traffic ordinances contained in chapter 186, Florida 
Statutes, ... into one workable uniform law throughout the state and all its 
mllnir-ipalities .... 

It is just such a situation as the one in question, in which a municipality seeks to 
impose requirements on bicycle/moped riders that are inconsistent with the rest of the 
state, that the Legislature sought to avoid by passing the Uniform Traffic Control Law. 
Consider, for example, the plight of the moped rider who begins to travel from his home 
outside the city limits, enters Hollywood where he would be required to put on protective 
headgear and eye-protective devices, and then travels to Ft. Lauderdale which has 
additionally required him to wear other protective ear, nose, and throat or other 
protective devices. Such "serious barriers to interstate and intrastate travel" are to be 
avoided under the Florida Uniform Traffic Control Law, as amended. 

Furthermore, in the 1977 legislative session, the Legislature considered requiring 
protective headgear and eye-protective devices for moped operators and riders but did 
not do so. Such action or nonaction demonstrates both that the Legislature did not want 
to impose such protective gear or device requirements on moped operators and riders 
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and that it was the legislative body who possesE.ed the power to make this decision rather 
than a municipality. 

077-S5-August 22, 1977 

TRUSTS 

STATE ATrORNEY-NO DUTY TO REPRESENT BENEFICIARIES 
OF CHARITABLE TRUST 

To: Richard E. Gerstein, State Attorney, Miami 

Prepared by: David J. Baron, Assistant Attorney General 

QUESTION: 

When s. 737.251, F. S. 1973, provided that in charitable trust 
proceedings the state attorney shall represent unknown or 
unascertainable beneficiaries of said trust and when said sectlon has been 
repealed by s. 3, Ch. 74-106, Laws of Florida, does the state attorney have 
a duty to represent any other group, institution, agency, or entity in a 
charitable trust proceeding? 

SUMMARY: 

The chliritable trusts statute (part V of eh. 737, F. S.) does not impose 
any duty on the several state attorneys to represent any unknown or 
unascertainable beneficiaries of any charitable trusts or any other 
charitable trust beneficiary or ather individual, institution, or entity in 
any charitable trust or in any charitable trust proceeding. However, the 
charitable trusts statute impliedly authorizes the state attorneys to take 
any action reasonably contemplated by the statute to inform or suggest 
to the court and participate in charitable trust proceedings to the extent 
contemplated by the statute in order to effectuate the purposea of the 
charitable trusts statute and serve the purposes of a charitable trust and 
to protect the charitable cestui que trust and the state's general interest 
in public charities and charitable trusts and the application of the trust 
assets to the charl.table purposes for which placed in the trust by the 
settlor. 

Your question is answered in the negative. 
Former s. 737.251, F. S. 1973, in pertinent part provided that "[i]n all proceedings 

under this chapter involving charitable trusts with unknown or unascertainable 
beneficiaries, the state attorney for the judicial circuit having original jurisdiction of said 
trust shall be deemed to be the representative of such beneficiaries for all the purposes 
of this "hapter." This provision was repealed by s. 3 of Ch. 74·106, Laws of Florida, and 
no other similar provision with respect to the state attorney's duty in relationship thereto 
is contained in the existing law, part V of Ch. 737, F. S. 

Part V of Ch. 737, F. S., g:,v~rns the administration of charitable trusts and trust 
proceedings incidental thereto. Section 737.505 provides that the trustee of a private 
foundation trust or a split interest trust, if it is determined by the trustee that the trust 
instrument contains provisions concerning the power to make distributions that are more 
restrictive than s. 737.504(2), or if the trust contains other powers inconsistent with ll. 
737.504(3), shall notify the state attorney when the trust becomes subject to part V of Ch. 
737. Section 737.504 does not apply to any trust for whi .. ~h such notice has been given to 
the state attorney unless such trust is amended to comply with the terms of part V of 
Ch. 737. (See ss. 737.506 and 737.507.) 

Section 737.506(2), F. S., provides that, in those cases of charitable trusts that are not 
subject to or governed by subsection (1) of s. 737.506, F. S., providing for the amendment 
of certain specified trust instruments by the trustee with the consent of designated 
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beneficiary organizations, the trustee may amend the trust instrument to comply with s. 
737.504(2), F. S., with the consent of the state attorney. 

Section 737.507, F. S., provides in pertinent part that a court may relieve a trustee 
from any restrictions on his powers and duties placed upon him by the governing 
instrument or applicable law for cause shown and upon complaint of, among others, the 
state attorney. 

Section 737.508(4)(b), F. S., requires that copies of certain written releases of power to 
select charitable donees operating to reduce the classes of permissible charitable 
organizations in whose favor the power is exercisable be delivered to the state attorney. 
(A release of power to select charitable donees may not be made by the trustee where 
the creating trust instrument provides otherwise.) 

Section 737.509, F. S., provides that a trustee of a trust for the benefit of a public 
charitable organization, with the consent of that organizaticn, may bring the trust under 
s. 737.508(5), F. S., relating to releases specifying a public charitable organization as the 
beneficiary of the trust and the operation of the trust exclusively for the benefit of the 
specified or~anization, by filing with the state attorney an election, accompanied by proof 
of the reqmred consent of the affected charitable organization. Thereafter the trust is 
subject to ss. 737.508(5) and 737.510, F S., relating to supervision of the trust 
administration by the specified public charitable organization. 

None of the afore cited sections of the governing statute impose any duty on the state 
attorney to represent any unknown or unascertainable beneficiaries of any charitable 
';rust in any charitable trust proceeding or any other h'Ust beneficiary or other individual, 
institution, or entity. With the exception of s. 737.507, F. S., authorizing the state 
attorney (among others) to file a complaint with the court for the relief of a trustee from 
restrictions on the trustee's powers and duties placed upon the trustee by the governing 
trust instrument or applicable law for cause shown, the governing statutes do not in any 
way operate to make the state a formal or indispensable party to a charitable trust 
administration or trust proceeding. It may well be that due to the bad faith neglect or 
refusal of the trustee to make such complaint to the court, or the legal inability or failure 
or bad faith refusal of an affected beneficiary to file such complaint with the court, in 
order to bring the matter before the court and activate its equitable power to relieve the 
trustee from such restrictions in and for the beneficial interest of the charitable cestui 
que trust, the state, in that sense and for that particular purpose, becomes a party to the 
trust proceeding on the relation of the state attorney in order to protect the state's 
interest in public charities and charitable trusts and to insure the application of the 
assets and moneys of the trusts to the charitable purposes for which they were placed in 
the trust. Cf. Jordan v. Landis, 175 So. 241, 244 (Fla. 1937); Bradshaw v. American 
Advent Christian Home and Orphanage, 199 So. 329, 332 (Fla. 1940); and see 
Hillsborough County Tuberculosis and Health Association v. Florida Tuberculosis and 
Health Association, 196 So.2d 203 (2 D.C.A. Fla., 1967), holding that nonprofit 
organizations chartered for charitable purposes are peculiarly within the inherent, 
original jurisdiction of courts of equity. However, s. 27.02, F. S., pertaining to the duties 
of the state attorney before the courts, does not in terms impose any such duty upon the 
state attorney or make the state attorney a party to any such trust proceedings or any 
other action or proceeding in the courts, including actions or proceprlings for declaratory 
relief pursuant to 5S. 86.021, 86.041, and 86.091, F. S. 

Since s. 737.507, F. S., operates to authorize the state attorney to file a complaint with 
the court to relieve the trustee from any restrictions on the trustee's powers and duties 
contained in the trust instrument or provided by applicable law for good cause shown 
(presumably, circumstances inimical to the charitable cwtui que trust and the purposes 
of the trust), and ss. 737.505, 737.506, 737.508, and 737.509, F. S., respectively, provide 
for or require certain notifications to or the consent of or the delivery of copies of releases 
to or the filing of certain elections and proofs with the state attorney, as hereinbefore 
recited, there is an implied if not express authorization for the state attorney to take any 
action reasonably contem~lated by the statute or to inform or to suggest to the court and 
participate in the proceedings to the extent contemplated by the charitable trusts statute, 
1U order to accomplish and carry out the powers and duties and functions granted to or 
imposed upon the state attorney by the statute. Basic rules of statutory construction 
require the assmnption that the Legislature intended to empower the state attorney to 
taKe such action on the prescribed matters as in the exercise of his sound judgmen~ the 
circumstances within his knowh~dge dictate is necessary to effectuate the purposes of 
part V of Ch. 737, F. S., ae:! to s€,lrve the purposes of the charitable trust and protect the 
charitable cestui que trust and I;he state's interests in such charitable trusts and the:. 
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application of the trust assets to the charitable purpose for which they were placed in 
trust by the trust seWor. It is settled in this state that if a statute imposes a duty upon 
a public officer to accomplish a stated governmental purpose, it also confers by 
implication every particular power necessary or propel' for complete exercise or 
performance of the duty that is not in violation of law or public policy. In re Advisory 
Opinion to the Governor, 60 So.2d 285 (Fla. 1952); State v. Mitchell, 188 So.2d 684 (4 
D.C.A. Fla" 1966), decision adopted by the Supreme Court as its ruling and certiorari 
discharged, Martin v. State, 192 So.2d 281 (Fla. 1966). The ratio decidendi of such cases 
applies equally well to state attorneys and their aforementioned authority, duty, and 
hnction granted to or imposed upon them under part V of Ch. 737 in order to effectuate 
the purposes thereof. See Peters v. Hansen, 157 So.2d 103 (2 D.C.A. Fla., 1963); and r.:f. 
AGO 071-399, regarding former part II of Ch. 691, F. S., now part V of Ch. 737, wherein 
I stated that if notice under former s. 691.15 (now s. 737.505) is given to the state attorney 
because the trust instrument required the trustee to perform acts prohibited under s. 
4942 of the Internal Revenue Code in the case of a trust which is not subject to s. 
691.16(1) (now s. 737.506(1)) the trust instrument and the consent of the state attorney 
thereto as provided for in present s. 737.506(2) might be accomplished by the submission 
of duplicate copies of the trust instrument and the proposed amendments thereto to the 
state attorney within a reasonable time for affirmative or negative endorsement by the 
state attorney. I further held that in case a notice was given to the state attorney 
pursuant to s. 691.15 (now s. 737.505) because the trust instrument required the trustee 
to perform acts prohibited under s. 4941, s. 4943, s. 4944, or s. 4945, of the Internal 
Revenue Code (see s. 737.504[3]), the trust might be amended only by petitioning the 
court for reformation. 

While the state attorney is given authority in charitable trust proceedings to carry out 
all action reasonably contemplated by the charitable trusts statute, in any such action on 
the part of the state attorney he would presumably be representing the state or the 
general interest of the state in public charities and charitable trusts or the indigent 
beneficiaries of the charitable trust as a general indefinable class of the public or charges 
upon the public. Such implied or express duties placed on the state attorney by virtue of 
part V of Ch. 737, F. S., do not require the state attorney to represent any particular 
trust beneficiary or any other individual, institution, or entity in charitable trust 
proceedings. 

077-86-August 23, 1977 

WITNESS 

COUNTY MEDICAL EXAMINER APPEARING BEFORE GRAND 
JURY-STATE LIABLE FOR EXPERT WITNESS FEES 

To: Warren O. Tiller, Volusia County Attorney, DeLand 

Prepared by: Joslyn Wilson, Assistant AttoriLeY General 

QUESTION: 

Should the county pay its medical examiner, who is a salaried 
employee of the county, an expert witness fee in connection with 
testimony before the grand jury concerning an investigation of the state 
attorney? 

SUMMARY: 

A county is not liable for expert witness fees to its medical examiner 
for testimony given under subpoena before a grand jury in the capacity 
of an expert or skilled witness. A county medical examiner who appears 
and testifies before a grand jury as an expert or skilled witness under 
process of court is entitled to payment of expert witness fees as provided 
In s. 90.231, F. S. Section 406.09, F. S., which provides for the payment of 
expert witness fees to medical examiners testifying in civil actions or at 
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a coroneI-'s inquest as provided in s. 90.231, does not impliedly modify, 
limit or restrict the terms of s. 90.231 or its application to a medical 
examiner testifying before a grand jury under process of the court. Such 
expert witness fees are to be paid in the manner and in the amount 
prescribed by s. 9iJ.231 and paid or disbursed as provided for in ss. 40.29-
40.35, F. S. The state, having in legal effect commanded the witness to 
appear and testify before the grand jury, is liable for such expert witness 
fees. 

Your question, as stated, is answered in the negative. 
According to your letter of inquiry and supplemental letter, the county has received a 

statement for expert witness fees from its medical examiner for testimony before the 
grand jury. The medical examiner had been subpoenaed to appear before the grand jury 
in connection with an investigation concerning a murder charge and testified as an expert 
witness as to the cause of death of a deceased person or victim of criminal action. You 
express the view that s. 406.09, F. S., entitling the medical examiner to witness fees as 
provided in s. 90.231 when giving testimony in a civil action or at a coroner's inquest, 
operates to prohibit the county from paying expert witness fees to its medical examiner 
for expert testimony in ar.:' other judicial tribunal. You suggest that s. 406.09 and its 
alleg('d implied prohibition prevail over the provisions of s. 90.231(2), F. S., requiring the 
payment of expert witness fees of at least $10 per hour to any expert or skilled witness 
subpoenaed to testify in such capacity before a grand jury. Your supplemental letter 
makes it evident that the medical examiner was subpoenaed to testify before the grand 
jury in the capacity of an expert or skilled witness. 

Section 406.07, F. S., provides: 

District medical examiners and associate medical examiners shall be entitled to 
compensation and such reasonable salary and fees as are established by the 
boards of county commissioners in the respective districts. 

The fees, salaries, and expenses of the medical examiner may be paid from any county 
funds under the control of the board of county commissioners, but payment for services 
to the medical examiner may be made by the state either in part or on a matching basis. 
Section 406.08, F. S. See also s. 925.09, F. S., which states that physicians performing 
certain autopsies upon order of the state attorneys are to be paid reasonable fees for such 
services from the county fine and forfeiture fund upon the approval of the couvty 
commission and the state attorney. Section 406.11(1), F. S., authorizes the state attorney 
to request autopsies to be performed by the medical examiner. 

Section 905.185, F. S., provides that, when required by the grand jury, the state 
attorney shall issue process to secure the attendance of witnesses. See also State v. 
Mitchell, 188 So.2d 684, 687-688 (4 D.C.A. Fla., 1966), cert. discharged, 192 So.2d 281 (Fla. 
1966), as to the common law rule and the implied constitutional and statutory authority 
and duty of the courts und the state attorney with respect to the issuance and service of 
witness subpoenas to secure witnesses to testify before the grand jury. The machinery 
for obtaining state funds for paying witnesses appearing before the grand jury and the 
manner of payment of such witnesses is provided for by ss. 40.29-40.35, F. S. 

Section 90.231, F. S., which provides generally for "expert witness fees," states: 

(1) The term "expert witness" as used herein shall apply to any witness who 
offers himself in the trial of any civil action as an expert witness or who is 
subpoenaed to testify in such capacity before a state attorney in the investigation 
of a criminal matter, or before a grand jury, and who is permitted by the court 
to qualify and testify as such, upon any matter pending before any court. 

(2) Any expert or skilled witness who shall have testified in any cause shall 
be allowed a witness fee including the cost of any exhibits used by such witness 
in the amount of $10 pel' hour or such amount as the trial judge may deem 
reasonable, and the same shall be taxed as costs. (Emphasis supplied.) 

fThe transfer of s. 90.231, F. S., to s. 92.231, F. S., by s. 3, Ch. 76-237, Laws of Florida, 
has been postl?oned by Ch. 77-77, Laws of Florida, until July I, 1978.] 

Statutes which relate to the same subject without positive inconsistency or repugnancy 
should be construed together with and in harmony with any other statute relating to the 
same subject or having the same purpose, even though not enacted at the same time. 
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Mann v. Goodyear Tire and Rubber Co., 300 So.2d 666 (Fla. 1974); Garner v. Ward. 251 
So.2d 252 (Fla. 1971). Therefore. ss. 406.07. 406.08, and 925.09, F. S., construed in proper 
context, provide for the compensation to a medical examiner for performing 
examinations, autopsies, and other clinical or laboratory investigations and services in 
connection with a determination as to the cause of death in the circumstances prescribed 
in ss. 405.11 and 925.09, F. S. Sections 406.07. 406.08, and 925.09, F. S., do not, however, 
encompass witness fees, expert or otherwise, for medical examiners. Therefore, these 
secti~ms do J?ot expre~sly or by nec~ssary implication authorize or require tJ:1e county to 
pay Its medICal exammer expert wItness fees from county funds for testifymg before a 
grand Jury. 

SectIon 406.09, F. S., provides for the payment of expert witness fees to medical 
examiners testifying in civil actions or at a coroner's inquest as provided in s. 90.231. 
F. S. The adverb "as" in this context means "in the same manner, in the manner in 
which" prescribed by s. 90.231. Black's Law Dictionary 145 (4th rev'd ed.); Van Pelt v. 
Hilliard, 78 So. 693, 697 (Fla. 1918); and see Terry v. Ferreria, 51 So.2d 426 (Fla. 1951). 
defining the phrase "in the same manner" to mean one of procedure, not of restrictio~ 
or limitation. and to mean by similar proceedings to the extent that such proceedings are' 
applicable. 

Section 406.09, F. S., is not cast in restrictive or prohibitory ternls and does not appear 
to require, as the county contends, any construction which prohibits the payment of 
expert witness fees (authorized or required by other statutes) except in those instances 
specifically prescribed in s. 406.09. Furthermore, the language of s. 406.09 does not in 
:erms appear to effect an implied repeal, modification, or limitation on s. 90.231, F. S., as 
that spction relates to grand jury investigations or to a medical examiner testifying as an 
Expert witnbss before a grand jury under process of the court. In fact, s. 406.09 does not 
l'l'late to the payment of expe:.t witness fees for testifying before the grand jll!'y or 
otherwise deal with the same subject as s. 90.231. The two statutes thus are not positively 
repugnant and, accordingly, the rules applicable to implied repeal, modification, or 
limitation do not apply to or control the instant question. 

Before the court may declare that one statute amends or repeals another by 
implication it must appear that the statute later in point of time was intended 
as a revision of the subject matter of the former, or that therp i5) such a positive 
and irrecon~ilable repugnancy between the law as to indicate clearlv that the 
later statut, 'ras intended to prescribe the only rule which should govem the 
case provid.:Jd for, and that there is no field in which the provisions of the 
statute first in time can operate lawfully without conflict. [Miami Water Works 
Local No. 654 v. City of Miami, 26 So.2d 194, 196 (Fla. 1946).] 

Accord: Sweet v. Josephson, 173 So.2d 444 (Fla. 1965); Scott v. Stone, 176 So. 852 (Fla. 
1937). Section 406.09 simply bestows entitlement to the same expert witness fees payable 
for testifying before a grand jury to a medical examiner who testifies at a coroner's 
inquest or in a civil action. Such fees are payable in the manner and amount prescribed 
by s. 90.231, rather than under such statutes as ss. 936.11 and 936.17, F. S., which 
provide for medical testimony at coroner's inquests and post mortem examinations and 
compensation therefor from the county fine and forfeiture fund. While the county is 
liable for expert witness fees for its medical examiner's testimony at a coroner's inquest 
at the prescribed $10 flat rate under s. 936.17, s. 406.09 operates to require that such 
expert witness fees be paid at the prescribed rate or amount provided for by s. 90.231. 

Section 406.09, F. S., also authorizes the same fees in the amount and manner as 
provided in s. 90.231, F. S., for expert testimony in civil actions. These fees, however, are 
payable by the party to the civil action who calls the expert witness and are ultimately 
taxed as '(:osts by the court in favor of the prevailing party and against the losing party. 
Moreover, s. 406.09 has nothing to do with the costs, mileage, transportation, or witness 
fees and expenses for which the state is liable in proceedings before the grand jury or 
the pr('cess of the court for witnesses before the grand jury. Section 90.231 provides the 
only legal authorization or requirement under which a physician, including a medical 
examiner, is to be paid expert witness fees when subpoenaed to testify as an expert or 
~kiFed witness before a grand jury. With respect to the instant inquiry, the legal effect 
IS tiJat the state has commanded the witness to appear and testify before the grand jury; 
the. state, therefore, is liable for the costs and witness fees incurred under the process of 
its court as is provided by law. Ct. AGO's 058·313 and 074·301. The county is not involved; 
thus, ss. 406.07. 406.08, 406.09, and 925.09, F. S., are not applicable to such cases where 
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a gran.d jury subpoenas.a witness to appear before it and give ~vidence. Moreover, the 
foregomg statutory sectIOns do not appear to operate as a modIfication of or limitation 
011 s. 90.231. 

Accordingly, I am of the opinion that, in the absence of a judicial determination to the 
contrary, a c?unty ~edical examiner who appears and ~estifies before a grand jury as an 
e~pert or skilled wI.tnes~ under process of the court. IS entitled to payment of expert 
WItness fees as prOVIded III s. 90.231, F. S. Moreover, It is the state, not the county. who 
is liable for such fees, and payment is to be made as provided for in ss. 40.29.40.35,'F. S. 

077-87-August 23,1977 

ELECTIONS 

SUCCESSFUL CANDIDATE MAY NOT USE PUBLIC FUNDS 
TO DEFEND CONTESTED ELECTION RESULT 

To: Willie Mae Jones, Gilchrist County Supervisor of Elections, Trenton 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

May county funds or funds available in the office budget of the 
supervisor of elections be expended to provide a defense for a supervisor 
of elections who has been made a party defendant in an election contest 
in his or her individual capacity as the successful candidate or nominee 
and where the county canvassing board of which such supervisor is a 
member is a party defendant as required by s. 102.161, F. S.? 

SUMMARY: 

Neither county funds nor funds available in the office budget of the 
supervisor of elections may be expended to defend a supervisor of 
elections who has been made a party defendant as the successful 
candidate or nominee in an election contest instituted pursuant to s. 
102.161, F. S. Such litigation is pel":'onal to the candidate"l involved and, 
therefore, the county has no intel'est in expending funds to defend the 
supervisor in such proceedings. 

According to your letter, you were made a party defendant in an election contest 
proceeding instituted pursuant to s. 102.161, F. S. That section provides in pertinent part: 

The certification of election or nomination of any person to office may be 
contested in the circuit court ... by any unsuccessfJJl candidate for such 
office. . . . The successful candidate and the canvassing board or election board 
shall be the proper party defendants. (Emphasis supplied.) 

An examination of the complaint filed by the unsuccessful candidate for nomination to 
che office of supervisor of elections, a copy of which you have attached to your letter, 
reveals that you were made a party defendant in your individual capacity as the 
successfJJl candidate for nomination to the office of supervisor of elections and that the 
county canvassing board was also made a party defendant as required by the terms of s. 
102.161. F. S., above quoted. The complaint further reveals that no charges are made 
against or relief sought from the defendant canvassing board with respect to any act on 
the part of such board in carrying out its statutorily assigned duties and functions. (See 
ss. 101.68, 102.141, 102.151, and 102.166, F. S., rs to the duties and functions of the 
county canvassing board.) To the contrary, the complaint alleges that the supervisor of 
elections unlawfully solIcited the casting of absentee ballots. Thus, the complaint prays 
that "the returns from the absentee ballots in said election be rejected" and that the 
unsuccessful candidate be "declared the rightful winner of said election." 
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The foregoing analysis of the allegations contained in the complaint makes clear that 
the action is simply an election contest predicated upon the validity of certain absentee 
votes and challenging the right of the successful candidate or nominee to hold the office 
to which she was elected. The question of whether or not public funds may properly be 
expended to provide a legal defense for the successful candidate in such an election 
contest proceeding has been recently considered by the court in Markham v. State By 
and Through the Departmem of Revenue, 298 So.2d 210 (1 D.C.A. Fla., 1974). The 
Markham case involved an election contest challenging the action of the Broward County 
Canvassing Board in canvassing and counting certain absentee ballots. The unsuccessful 
candidate for the office of Broward County Tax Assessor sued both the successful 
candidate in his individual capacity and the county canvassing board. The question under 
consideration by the court was whether or not the successful candidate for the office of 
tax assessor could use funds available in his office budget for legal expenses to pay 
attorneys he had retained to defend him in the election contest. In ruling that such an 
expenditure would be improper, the court held: 

The suit giving rise to the incurring of the attorney's fees was not against the 
[tax assessor] in his official capacity nor did it arise from a discharge of his 
official duties nor serve a public purpose. The suit was a pure and simple 
e!!lction contest relating to the validity of certain absentee votes. The 
questioned absentee votes were sufficient in number to affect the result of the 
election. Under the law of Florida as announced in cases too numerous to cite, 
had the contestant been successful in his attack upon the votes the appellant 
would have ceased to be tax assessor and his opponent would have taken office. 
The office, functions and duties of tax assessor would not have been in any 
manner altered. There would simply have been another man filling the position. 
The legal battle between the political contestants was purely personal. Each 
wanted to be Vax assessor of Broward County and the challenged absent.ee votes 
furnished the key to the door. [298 So.2d at 212.] 

Accord: Peck v. Spencer, 7 So. 642, 644 (Fla. 1890) (town council was without authority 
to authorize the acting mayor to defend at the town's expense a suit which had been filed 
against the acting mayor by a defeated candidate to test the y.<?lidity of the town election); 
Williams v. City of Miami, 42 So.2d 582 (Fla. 1949) (city had no interest in defending a 
suit arising out of a recall election); AGO's 071-185 and 071-276. 

Applying the foregoing cases and Attorney General Opinions to your inquiry, it is my 
opinion that the expenditure of public funds, either from your office in~oml3 or budgeted 
funds or county funds, to defend you in your capacity as the successful candidate or 
nominee in an election contest proceeding brought pursuant to s. 102.161, F. S., would be 
improper. To the extent that the lawsuit represents a "legal battle" between an 
unsuccessful and a successful candidate or nominee to determine who is entitled to the 
office of supervisor of elections, it would appear that the outcome of such litigation is 
dependent upon the validity of the absentee ballots cast and is, therefore, personal to the 
candidates involved. Furthermore, no additional factors which would indicate sufficient 
public interest in the outcome of the election contest are made apparent from the face of 
the complaint. Compare Estes v. City of North Miami Beach, 227 So.2d 33, 34 (Fla. 1969), 
wherein the Supreme Court found that it was not an abuse of discretion for the city 
council to engage special counsel to defend a law suit filed against foul' of the seven 
members of the city council and the city attorney by a defeated candidate for city 
councilman. The court held that the challen~ed appropriation of municipal funds to pay 
such special counsel must be considered in hght of the following facts: a majority of the 
city council were defendants in the law suit; the plaintiff sought a judicial construction 
of the provisions of the municipal election code and an injunction against the defendants 
restraining them from performing all their official duties on behalf of the municipality 
other than legislative action. See also Millel v. Carbonelli, 80 So.2d 909 (Fla. 1955), 
holding that the town council was authorized to engage an attorney to defend the mayor 
in a quo warranto proceeding brought by one councilman against the new mayor elected 
by the council from their own number challenging both the right of the newly elected 
mayor to assume office and the action of the council electing him where "the issue not 
only immediately and directly affected the proper governance and administration of 
village affairs but the official action of the councilmen as electors was challenged." 

The fact that the supervisor of elections is a member of the county canvassing board 
does not alter the conclusion set forth above. Section 102.161, supra, requires that the 

?i 
\ 

j! 

ANNUAL REPORT OF THE ATIORNEY GENERAL 077-88 

canvassing board be made a party defendant, as an entity, to an election contest 
proceeding brought pursuant to that section. The members of such canvassing board, 
therefore, are only nominal defendants who are required to be joined by statute. [It 
.,hould be noted that the Legislature has recently amended s. 102.141, F. S., to provide 
for the replacement of a member of the county canvassing board if such member is 
unable to serve or "is a candidate who has opposition in the election being canvassed or 
is an active participant in the campaign or candidacy of any candidate who has 
opposition in the election being canvassed .... " Section 26 of Ch. 77-175, Laws of 
Florida, effective January 1, 1978. With specific regard to the supervisor of elections, s. 
26 of Ch. 77-175 provides that if the supervisor of elections is unable to serve or is 
disqualified pursuant to the section, then the chairman ('c the board of county 
commissioners shall appoint a member of the board of county commissioners who is not 
a candidate with opposition in the election being canvassed; however, the supervisor is 
required to act in an advisory capacity to the canvassing board.] Cf, State ex rel. Hutchins 
v. Taylor, 143 So. 754, 757 (Fla. 1932), holding that, in the absence of statutory 
authorization, a county judge cannot be replaced as a member of the canvassing board 
because he is a candidate in the election canvassed. The duties imposed upon the county 
canvassing board "to canvass the returns of a(nl ... election are ministerial ir;. their 
nature, involving no discretion." (Emphasis supplied.) State ex rel. Knott v. Haskill, 72 
So. 651 (Fla. 1916); See also State ex rel. Peacock v. Latham, 170 So. 472 (Fla. 1936). 
Accordingly, a county canvassing board possesses no authority to pass upon the 
regularity of an election or the qualifications ~f persOns thereat. State v. McLin, 16 Fla. 
17 (1876). County canvassers have no power to go beyond the inspectors' returns except 
to determine their genuineness, nor may the canvassing board reject returns which are 
genuine on their face. State ex rel. Bisbee v. Board of Canvassers of Alachua County, 17 
Fla. 9 (1878). Applying these principles to your inquiry, it is clear that the canvassing 
board is not authorized to determine whether or not the su.pervisor of elections 
unlawfully solicited absent.,e ballots; such a determination can only be made by the 
judiciary by means of the election contest. Thus, while the county is authorized to defend 
the canvassing board as an entity in an election contest (see AGO 068-70), neither county 
funds nor funds budgeted in the office account of the supervisor of eiections may be used 
to defend the supervisor of elections who was the successful candidate or nominee in an 
election contest prerikated on the validity of absentee ballots, which absentee ballots 
were alleR."d to have been unlawfully solicited by the supervisor of elections. 

Your question is accordingly answered in the negative. 

077·88-·August 30, 1977 

COUNTIES 

MAY NOT PROVIDE OFFICERS' SALARIES BY ORDINANCE 

To: Richard I. Lott, Escambia County Attorney, Pensacola 

Prepared by: Joseph W. Lawrence, II, Assistant Attorney General 

QUESTION: 

May s. 125.83(4), F. S., constitutionally require that a county charter 
provide that salaries of all county officers be provided by ordinance? 

SUMMARY: 

Until judicially determined otherwise, and pursuant to the mandate of 
s. 5(c), Art. II, State Const., s. 125.83(4), F. S., probably cannot 
constitutionally prescribe that a county charter provide that salaries of 
all county officers be provided by ordinance or delegate to the county 
commission the authority to fix by ordinance the compensation of all 
county officers. 
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Section 125.83(4), F. S., which conCE'rns provisions to be included within optional 
county charters, adopted under the provisions of s. l(c), Art. VIII, State Const., and part 
IV of Ch . .125, F. S., provides as follows: 

The County charter shall provide that the salaries of all county officers shall be 
provided by ordinance and shall not be lowered during an officer's term in office. 
(Emphasis supplied.) 

However, s. 5(c), Art. II, State Const., provides: 
The powers, duties, compensation and method of payment of state and county 
officers shall be fixed by law. (Emphasis supplIed.) 

It is settled in this state that a statute found on statute books must be presumed to be 
valid and must be given effect until it is judicially declared unconstitutional. White v. 
Crandon, 156 So. 303, 305 (Fla. 1934); Evans v. Hillsborough County, 186 So. 19?, 196 
(Fla. 1938); Pickerill v. Schott, 55 So.2d 716, 719. (Fla. 1~51). ! am o~ course w1thout 
authority to rule allY duly enacted act of the Legislature mval.1d. But masmuch as the 
legislative enactment cited above appears to delegate to counties the power to declare 
what the compensation of all county offic~rs shall be, I feel. it is constitutlOnally s,-!-spect. 

The Florida Supreme Court has recogmzed that the Legislature may grant add1tlonal 
powers to and impose additional duties upon constitutional and statutory officers where 
not forbidden or inconsistent with the Constitution. State ex rel. Watson v. Caldwell, 23 
So.2d 855 (Fla. 1946); Whittaker v,. Parsons,. 86 So. 247 (Fla. 1920). ~UI:h. inhibi~i~n or 
inconsistency was found by the h1gh court m a factual and legal sltuatlOn str1kmgly 
similar to that presented herein. In State ex reZ. Buford v. Spencer, 87 Sc. 634 (Fla. 1921), 
the court held that a legislative enactment which vested in the county commissioners the 
power and Juty to fix the compensation of all county officers who were paid fees ",:as 
violative of s. 27, Art. III, State Const. (1885), the precursor to s. 5(c), Art. II, dealt w1th 
herein. The court stated: 

The provision giving the county commissioners puwer to fix the salaries of the 
officers according to the fanc~ of the board of county commissi?ners,. which. m~y 
vary in each of the 52 count1es of the State, destroys that umform1ty which 1S 
contemplated by the Constitution r,~quiring the compensation of county officers 
to be fixed by law ..... [Supra flt 636.] 

See also State ex reZ. Douglass v. B08.rd of Public Instruction of Duval County, 123 So. 
540 (Fla. 1929), holding unconstitutional a legislative enactment conferring upon the 
county board of IJublic instruction powers to fix compensation of school attendance 
officers; Musleh v. Marion County, 200 So.2d 168 (Fla. 1967), to the same effect regarding 
a legislative enactment authorizing board of county commissioners to determine 
compensation of an elected county prosecutor; and AGO 073·856, concludin~ that a 
county charter probably cannot delegate to the county commission the authonty to fix 
by ordinance the compensation of county officers. 

Until judicially determined otherwise, it is my opinion that s. 125.83(4), F. S., may well 
prove to be an invalid delegation of legislative power in its authorization for the fixing 
of salaries of all county officers by ordinance, and I cannot in good conscience advise or 
suggest to the county that it attempt to exercise the purported authority prescribed in s. 
125.83(4) until the courts have resolved the question. 

In this vein, it is well to point out that if Escambia County contemplates either 
adop~i?n of the county. manager form of government pursl~a!1t to s. 12!i.84, F. S., .or 
prOVlSlOns for the appomtment of other county officers, prOV1SlOns for fixmg of SEllar1es 
of such officers are found solely within the terms of s. 125.83(4), F. S., and s. 5(c), Art. II, 
State Const. As such, and given the: doubts expressed herein concerning the 
constitutionality of s. 125.83(4), F. S., remedial legislation for this class of appointed 
officers may be necessitated. It is otherwise with those county officials enumerated within 
Ch. 145, F. S., wherein the Legislature has given definite guidelines concerning salaries. 
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077-89-August 30, 1977 

DUAL OFFICEHOLDING 

DEPUTY SHERIFF MAY NOT ALSO SERVE AS MAYOR-SHOULD 
COMPLY WITH RESIGN·TO·RUN LAW 

To: J. Love Hutchinson, Gadsden County Supervisor of Elections, Quincy 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 

1. May a deputy sheriff serve si~ultaneously as ~ayor of .a 
municipality where such mayor receives no compensatIOn for hiS 
services? 

2. Should a deputy sheriff resign to run for the office of mayor? 

SUMMARY: 

A deputy sheriff is an "officer" and is, therefore, prohibited from 
simultaneously serving as mayor of a municipality. If the term of offi:ce of 
deputy sheriff, which coincides with that of the sheriff who apP?mted 
him, would not ordinarily expire until aft~r the date upon which ~e 
would assume the duties of the new office, If elected, the deputy sheriff 
should comply with the Resign·to·Run Law. 

AS TO QUESTION 1: 

Your first question is answered in the negative. 
Section 5(a), Art. II, State Const., provides, in pertinent part, that "[n]o person shall 

hold at the same time more than one office under the governme~t of the ~t~te and the 
counties and municipalities therein." It is clear that a mayor 1S a mumc1pal officer, 
notwithstanding the fact that he serves without compensa~ion. A~ to .whether or n~t a 
deputy sheriff is also an officer, the courts have answered th:s quesbon m the affir~abve. 
See Blackburn v. Brorein, 70 So.2d 293 (Fla. 1954), h?ldmg that deputy sher1ffs are 
"officers" rather than "employees"; and see Parker v. H1ll! 72 So.2d 820 (Fla. 1954), !illd 
Johnson v. Wilson, 336 So.2d 651 (1 D.C.A. Fla., 1976), Wh1Ch reach the sam.e .concluslOn. 
Cf, State v. Hurlbert, 20 So.2d 693 (Fla. 1945), holdlI,lg that a statu~e author1zmg a board 
of county commissioners to employ a county detective to be appomted by ~he G?vernor 
and vesting such detective with the same powers of arrest and of summomng w1tnesses 
in behalf of the state in criminal cases as sheriffs created an office and not an 
employment; Curry v. Hammond, 16 So.2d 52~ (Fla. 1944), ip which the Suprezpe CO'¥t 
stated that a city patrolman was "clothed w1th the sovere1gn power of the cIty while 
discharging his duty" and that therefore such patrolman was an officer of the ci~y; 
Pacquin v. City of Lighthouse Point, 330 So.2d 866 (4 D.C.A. Fla., 1976); ¥audsley v. C1ty 
of North Lauderdale, 300 So.2d 304 (4 D.C.A. Fla., 1974); State ex reZ. GIbbs v. Martens, 
193 So. 835 (Fla. 1940); AGO's 069·2 and 077-63. 

In AGO 071-167, this office ruled that a deputy sheriff is preclu~ed by the terms of s. 
5(a), Art. II, State Const., from also serving as !' C01;l.llty commlSSlOner. The conclusl~n 
reached therein applies with equal force to your mqulry; and, therefore, a deputy sher1ff 
may not serve simultaneously as mayor. 

AS TO QUESTION 2: 

Your second question is answered in the affirm~tive.. . 
The Resign·to·Run Law, s. 99.012(2), F. S., proVldes m pertment part: 

No individual may qualify as a candidate for public office ~I:o holds another 
elective 01' appointive office, whether state, c01:lllty or mumc1pal, the term. of 
which or any part thereof runs concurrently w1th the term of office for which 
he seeks to qualify without.re.signing from such ~fficc not less than 10 days 
prior to the first day of qualifymg for the office he mtends to seek .... 
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The above·quoted statutory provision requires that an officer resign only when his 
present term for elective or appointive office would run concurrently with or overlap the 
term of office for which he seeks to qualify. Attorney General Opinions 075·67, 074·210, 
and 072·203. With respect to deputy sheriffs, s. 30.07, F. S., authorizes the sheriff to 
appoint deputy sheriffs who shall have the same power as the sheriff appointing them. 
See also s. 30.53, F. S., providing that the "independence of the sheriffs shall be preserved 
concerning ... the hiring, firing and setting of salaries of ... personnel." Thus, it is 
clear that deputy sheriffs have no fixed term of office; they are "mere appointees of the 
sheriff without tenure of office and removable at the will of the appointing power . . . ." 
Attorney General Opinion 073·91. In the absence of a definite term fixed by law, under 
the common law rule "the office is held for the term of the appointing power, or at the 
will 01' pleasure of the authority which conferred it provided that the term so conferred 
does not extend beyond that of the appointing power." 62 C.J.S. Municipal Corporations 
s. 497, p. 936; cr., State v. Hurlbert, supra, holding that a statute creating the office of 
county detective to be filled by appointment by the Governor, though it did not fix the 
term of such office but was entirely silent on the matter, did not violate constitutional 
provisions prohibiting the creation of any office the term of which shall exceL-a 4 years, 
since it is presumed that the Legislature enacted the statute with such constitutional 
limitations in mind and intended a constitutional result; therefore, the statute was to be 
construed as though it provided for a term of 4 years. Thus, the term of office of a deputy 
sheriff coincides with that of the sheriff who appointed him. Under such circumstances, 
even in the absence of a fixed term of office, a deputy sheriff should resign pursuant to 
s. 99.012, F. S., if his tenure of office, which is the same as that of the sheriff, would not 
ordinarily expire until after the date he would assume the office of mayor, if elected. See 
AGO 072·203, in which it was stated that, even though an officer serves without fixed 
term, "he will be able to use the prestige and power of his office in seeking election to 
another office and the spirit and intent of the law, if not its letter, dictate that such an 
official should comply with the resign·to·run law." See also DE 076·04, in which the 
Division of Elections advised that deputy sheriffs "ought to comply with s. 99.012, F. S." 

077-90-August 30,1977 

CIRCUIT COURT CLERRS 

METHOD OF NOTING SATISFACTION OF LIEN WHEN RECORDS 
KEPT ON MICROFILM 

To: Freda Wright, Clerk, Circuit Court, Vera Beach 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTION: 

When the official records required to be kept by the clerk of circuit 
court are on microfilm, what is the proper method of making marginal 
notations such as satisfaction of a mortgage or partial release or 
discharge of a lien? 

SUMMARY: 

A clerk of the circuit court whose official records are kept on microfilm 
may note satisfaction or partial release or discharge of mortgages or liens 
by making notations on the index to the photographic or microfilm 
record of such mortgage or lien [pursuant to s. 696.05(1), F. S.] or by 
recording a separate instrument showing satisfaction 01' partial release 01' 
discharge of a mortgage, lien, or judgment or showing . final 
determination of the action in question [pursuant to ss. 701.04 and 713.21, 
F. S.]. 
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Your question may be answered by reference to ss. 696.05(1), 701.04, and 713.21, F. S., 
which provide both a method of making marginal notations when microfilm is used and 
a method which may be used as an alternative to marginal notation. 

Section 696.05, F. S., provides the necessary statutory authorization whereby clerks of 
the circuit court "may record any and all instruments filed for record by photographic 
process ... including microfilming .... " Section 696.05(1). It is expressly provided in 
subsection (1) of s. 696.05 that "[tlhe clerk of the circuit court may note on the index to 
the photographic (microfilm) record of a mortgage or lien a note of assignment or a note 
of satisfaction of the mortgage or lien." (Emphasis supplied.) This provision for noting 
satisfaction of a mortgage or lien is broad enough to include noting on the index to the 
microfilm record of a mortgage or lien a partial release or discharge thereof. 

However, I would note that there is also provided, in ss. 701.04 and 713.21, F. S., an 
alternate method, whereby a separate instrument may be recorded to show satisfaction 
of a mortgage, lien or judgment. 

Section 701.04, F. S., provides: 

Whenever the amount of money due on any mortgage, lien or judgment shall 
be fully paid to the person 01' party entitled to the payment thereof, the 
mortgagee, creditor or assignee, or the attorney of record in the case of a 
judgment, to whom such payment shall have been made, shall enter on the 
margin of the record of such mortgage, notice of lien or judgment, in the 
presence of the custodian of such record, to be attested by said custodian, 
stttisfaction of said mortgage, notice of lien or judgment. and sign the same with 
his, her, or their hand; or shall execute in writing an instrument acknowledging 
satisfaction of said mortgage, lien, or judgment, and have the same 
aclmowledged or proven, and duly entered of record in the book provided by law 
for such purposes in the proper county. (Emphasis supplied.) 

Section '713.21, F. S., provides five alternative methods of discharging a "lien properly 
perfected under thfs chapter." Subsection (1) of s. 713.21 provides for marginal notation 
of satisfaction of the lien upon the margin of the record thereof in the clerk's office. 
Subsection (2) provides for the recording of a separate satisfaction of lien, by the lienor, 
in the official records. And subsection (5) provides for recording in the clerk's office of the 
oriwnal or certified copy of a judgment or decree of a court showing final determination 
of tne action in question. 

077-91-August 30,1977 

COUNTY HOSPITALS 

MAY REQUIRE PHYSICIANS TO MAINTAIN MALPRACTICE 
iNSURANCE AS A CONDITION OF PRACTICING 

THEREIN-LIMITATION 

To: Robert Besserer, Administrator, Seminole Memorial Hospital, Sanford 

Prepared by: Sharyn L. Smith, Assistant Attorney General, and Frank A. Vickory, Legal 
Research Assistant 

QUESTION: 

May rules and regulations promUlgated by a hospital existing under 
Ch. 155, F. S., require that physicians, as a condition to being granted or 
continuing to hold the privilege of treatin~ patients in such hospital, file 
proof that they have in force professional lIability coverage in an amount 
established by the board of trustees? 

SUMMARY: 

A hospital existing under Ch. 155, F. S., may promulgate rules and 
regulations requiring physicians, as a condition to being granted or 
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continuing to hold the privilege of treating patients in such hospital, to 
file proof that they have in force professional liability coverage in an 
amount established by the board of trustees. The amount that a physician 
may be required to carry, however, il'. apparently limited to $100,000 when 
a physician elects to participate in a new statutory scheme permitting 
him to limit liability to that amount by participating in the "Florida 
Patients' Compensation Fund." 

The Seminole Memorial Hospital is a county hospital organized and existing under the 
authority of Ch. 155, F. S. The board of trustees of the hospital is statutorily authorized 
to promulgate rules and regulations concerning the privilege of treating patients in the 
hospital. Section 155.18 provides: 

The board of trustees of any hospital organized under this chapter is authorized 
to promulgate rules and re(Nlations governing the granting and revoking of 
privileges to treat patients III the hospital. Such rules shall provide that only 
those persons licensed to practice medicine and surgery, i.e., medical doctors 
and osteopathic physicians, may be granted privileges to treat patients in the 
hospital. Such doctors and physicians may retain their privileges so long as 
they comply with the rules and regulations of the board of trustees. 

As I read the statute, it grants to the board a wide latitude of authority to regulate the 
conditions under which physicians will be allowed to practice in the county hospital. I 
interpret the second sentence quoted above to mean that at a minimum such rules must 
require that all physicians rermitted to practice in the hospital be licensed but that the 
board may adopt additiona regulations as it sees fit in regard to granting to physicians 
the privilege of treating patients in the hospital. Certainly, this is not to suggest that the 
board possesses unbridled discretionj rather. the board, pursuant to its enabling 
legislation, may exercise reasonable, judicially reviewable discretion which comports 
with the constitutional guarantees of due process and e9.ual protection of the laws. It is, 
however, settled law that a physician has no unqualIfied constitutional right to be 
granted staff privil~ges in a public hospital merely because he is otherwise licensed to 
practice medicine. North Broward Hospital District v. Mizell, 148 So.2d 1 (Fla. 1962)j 
Taylor v. Horn, 189 So.2d 198 (2 D.C.A. Fla., 1966)j Monyek v. Parkway General Hospital, 
273 So.2d 430 (3 D.C.A. Fla., 1973). 

Assuming, of course, that the malpractice insurance requirement you refer to is to be 
applied equally, without distinction or discrimination, to all staff physicians who seek to 
practice in Seminole Memorial Hospital, the question essentially becomes whether the 
requirement that a physician be covered by malpractice insurance is a reasonable 
criterion or standard for admission to practice on the hospital staff. That is, does this 
requirement bear a reasonable or causal relationship to: the hospital's responsibility to 
its patients and the hospital's responsibility for providing patients with adequate and 
reasonable care and treatmentj the physician's competency and skill or proficiencYj and 
the preservation and protection of the health, safety, welfare, and well·being of the 
physician's patients? In my view, these questions are to be determined initially by the 
hospital board of trustees, which is charged by the statute with promulgating regulations 
governing the privilege of practicing in the hospital. Hence, tiny rule or regulation duly 
adopted and promulgated by the board of trustees and the enabling legislation pursuant 
to which it is adopted is prima facie valid and, until declared otherwise by a court of 
competent jurisdiction, continues to govern the admission Df physicians to the hospital 
staff. It should be noted that in North Broward Hospital District v. Mizell, 148 So.2d 1 
(Fla. 1962), the Supreme Court of Florida held that a statute authorizing a hospital 
district board of commissioners to give, grant, or revoke staff members' licenses and 
privileges for practice in public hospitals in the district so that the patients' welfare and 
health and the best interests of the hospital might at all times be best served was not an 
invalid deni.al of due process or an improper delegation of legislative power. 

A discusslOn of several cases in this area may help to delineate the permissible scope 
of regulation by the board. In a leading case, Sosa v. Board of Managers of the Val Verde 
Memorial Hospital, 437 F.2d 173 (5th Cir. 1971), the U. S. Court of Appea;\l for the Fifth 
Circuit said, regarding the selection procedure for the medical staff of a public hospital: 

It is the Board, not the court, which is charged with the responsibility of 
providing a competent staff of doctors . . .. The court is charged with the 
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narrow responsibility of assuring that the qualifications imposed by the Board 
are reasonably related to the operation of the hospital and fairly admirustered. 
In. ~hort, so long ~s staff.selectio~s are admin~s~e.red with fairness, geared by a 
raLlOnale compatIble WIth hospItal responsIbIlIty, and unencumbered with 
irrelevant considerations, a court should not interfere. [437 F.2d at 177.] 

A s~ort time lat~r, the .same court reaffirmed its view that the hospital's goverrung 
b~ard is charg~ri WIth ~ettIl}g ~tandards reg!ll'ding the privilege of physicians to practice, 
WIth the court s functIOn lImIted to assessm~ tlie reasonableness and fairness of such 
l'l~gula?ons in accordance with the Constitution. Woodbury v. McKinson, 447 F.2d 839 
(5th Clr. 1971). 

Specifically addressing the case of a physician whose practice privileges were 
suspended by a hospital for failing to procure adequate malpractice insurance the 
federal district court for the Eastern District of LouiSIana found such regulation ~alid 
Pollock V. M~thodist Hospi.tal, 392 F.Supp. 393 (E.D. La. 1975). The court found th~ 
re~lation to ~e a reasonable exerci~e or financial responsibility on the hospital's part, 
mot!V~ted by It~\ ~~nc7rn. th!l~ otherWIse .It '" ould be forced ~o carry the entire burden of 
a neglIgent phYSICIan s lIabIlity. RegardIllg the amount of msurance the hospital could 
require, the court said that: "the hospital must be afforded wide discretion in setting a 
proper amount." 

Finally, I would call attention to Ch. 77·64, Laws of Florida, an act relating to medical 
malprac~ice. It appear;s to p;rovide a method bJ: which a physil:ian may limit his liability 
for m~dlCal malp'r.a.ct!C!l to $100,000 by postI~g ~ $100,00( bond per claim, proving 
finanCIal responSIbIlity III that amount by establishmg a:. tlscrow account, obtairung that 
amount of medical malpractice insurance, and participating in the "Florida Patients' 
Compensation Fund" which pays. !lny amount of .a medical malpractice claim over 
$100,000 so long as the other condItIons are met. ThIS Hct would appear to place a limit 
of $100,0.0° up.on the amount of insurance a hospital could require a physician electing 
to partIcIpate III the program to carry. 

077·92-September 2, 1977 

COUNTY HOUSING AUTHORITIES 

EXISTENCE NOT AFFECTED BY INACTIVITY-COUNTY 
COMMISSION MAY NOT ABOLISH AUTHORITY 

To: James T. Humphrey, Lee County Attorney, Fort Myers 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 

1. Is the Lee County Housing Authority a valid public corporation 
even though it has been inactive for a period of approximately 10 years? 

2. Is the Lee County Board of County Commissioners authorized to 
rescind its resolution of February 23, 1966, adopted pursuant to s. 427.27, 
F. S., which declared a need for the housing authority to function in Lee 
County and thereby declare the housing authority to be nonexistent? 

SUMMARY: 

The Lee County Housing Authority created under Ch. 421, F. S., 
remains a valid public corporation or public quasi corporation even 
though it has been ina:;tive for a period of approximateiy 10 years. A 
county housing authority is 11 distinct and independent entity created by 
the Legislature; therefore, only the Legislature may dissolve or terminate 
the existence of a county housing authority. Once the board of county 
commissioners has adopted a resolution declaring the need for a housing 
authority to function in the county, the repeal of sUlch resolution or the 
adoption of a new resolution by the board declaring that there is no 
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longer a need for the housing authority to function in the county will not 
operate to dissolve or terminate or suspend the functioning of the county 
housing authority. 

Section 421.27(1), F. S., in pertinent part, reads: 

In each county of the state there is hereby created a public body corporate anc; 
politic to be known as the "housing authority" of the county; provided, 
however, that such housing authority shall not transact any business or 
exercise its powers hereunder until or unless the governing body, by "9roper 
resolution shall declare at any time hereafter that there is a need for a using 
authority to function in and for said county .... 

Section 421.27(2), F. S., provides that, upon notification of the adoption of such 
resolution, the commissioners of a housing authority created for a county shall be 
appointed by the Governor. This section further states that "each housing authority 
created for a county and the commissioners thereof ... shall have the same functions, 
rights, powers, dutie", immunities and privileges provided for housing authorities 
created for cities and the commissioners of such housing authorities, in the same manner 
as though all the provisions of law applicable to housing authorities created for cities 
were applicable to housing authorities created for counties .... " In this regard, s. 
421.04(3), F. S., provides: 

In any suit, action or proceeding involving the validity or enforcement of or 
relating to any contract of the authority, the authority shall be conclusively 
deemed to cave become established and authorized to transact business and 
exercise its powers hereunder upon proof of the adoption of a resolution by the 
governing body declaring the need for the authority. Such resolution or 
resolutions shall be sufficient if it declares that there is such need for an 
authority and finds in substantially the foregoing terms, no further detail being 
necessary, that either or both of the above enumerated conditions exist in the 
city .... 

Your letter advises that pursuant to s. 421.27(1), F. S., the Board of County 
Commissioners of Lee County on February 23, 1966, adopted a resolution declaring that 
there was a need for a housing authority to function in the county, and the Governor 
appointed the commissioners of the housing authority, which appointments were 
confirmed by the board of county commissioners on July 6, 1966. (It snould be noted that 
s. 421.27 does not in express terms qualify or limit the GO'"ernor's appointive powers, 
other than requiring his appointees to be qualified electors of the county, or his 
suspension power and does not require the approval or the concurrence of the county 
commission for the appointment or removal or suspension of the commissioners of a 
county housing authority.) You state that "there is no evidence of any work being 
accomplished by the commission[ers) and, upon expiration of their terms, no new 
appointments were made to the authority." 

You also advise that the housing authority remained dormant and inactive until March 
1977, when a group of citizens requested that new members be appointed t.f) the housing 
authority. However, the Lee County Board of County Commissior..ers adopted a 
resolution stating that there was no need to "reactivate" the authority or to appoint new 
members to said body. Nevertheless, on June 20, 1977, the Governor appointed five 
members to the housing authority, which members are "prepared to conduct the 
activities of the authority pursuant to Florida law." Your question must be considered, 
therefore, in light of these circumstances. 

AS TO QUESTION 1: 

Section 421.27(1), F. S., states that "[in] each county of the state there is hereby created 
a public body corporate and politic to be known as the 'housing authority' of the 
county .... n (Emphasis supplied.) Pursuant to s. 421.08(1), F. S., a housing authority 
shall have perpetual succession. Thus, it is clear that it is the Legislature which has 
created the housing authority as a public or public quasi corporation. See O'Malley v. 
Florida Insurance Guaranty Association, 257 So.2d 9, 11 (Fla. 1971), wherein the court 
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listed housing authorities as examples of public corporations in Florida since "they are 
organized for the benefit of the public." 

In the absence of constitutional restriction, the Legislature is empowered to create a 
public corporation for the purpose of carrying out a state function. 81A C.J.S. States s. 
141, p. 583. The Legislature defines the powers of such corporations, and they have only 
such authority as has been delegated to them by law. Forbes Pioneer Boat Line v. Board 
of Commissioners, 82 So. 346 (Fla. 1919). As they are creatures of the Legislature, public 
corporations or public quasi corporations may be abolished or eliminated by that body. 
81A C.J.S. States s. 141. 

The Legislature, however, has permitted the counties through their boards of county 
commissioners to decide whether or not they wish to activate the functioning of a 
housing authority within the confines of the county. It is well established that statutes 
may become effective on the happening of certain conditions or contingencies specified in 
the act or implied therefrom. Town of San Mateo v. State ex rel. Landis, 158 So. 112 (Fla. 
1934); Gaulden v. Kirk, 47 So.2d 565 (Fla. 1950); Stewart v. Stone, 130 So.2d 577 (Fla. 
1961). Such is the case with housing authorities, since s. 427.27(2), F. S., provides that a 
county housing authority may not transact any business or exercise its powers under Ch. 
421, F. S., until or unless the board of county commissioners by proper resolution 
declares a need for such authority to function in the county. However, the language of 
s. 421.27(1) makes clear that it is the Legislature which has created and established the 
housing authority as a public body corporate and politic; the role of the county is to 
activate or initiate the functionii:g of the authority in the county. Under such 
circumstances, it is evident that the continued existence of the Lee County Housing 
Authority as a distinct and independent entity must be examined with reference to 
general principles relating to the status of public bodies created by the Legislature. 

As county housing authorities are created by legislative act, the sole method of 
termination of their legal status is by legislative act. See AGO 076·236 wherein it was 
held that legislative failure to provide funds for travel expenses and staff of the State 
Board of Building Codes and Standards did not operate to abolish said board, and that 
the board continued in existence until statutory authority for its existence was either 
expressly or impliedly repealed by the Legislature. 

The courts have often applied this rule when considering the status of municipal 
corporations which have remained dormant for long periods of time. Thus, in Treadwell 
v. Town of OakhiIl, 175 So.2d 777 (Fla. 1965), the court held that the town of Oakhill was 
a "valid, subsisting municipality" notwithstanding the fact that the last meeting of the 
town commissioners was held on July 2, 1930. The court ruled that only the Legislature 
had the authority to abolish municipalities and that "raj non·user of municipal powers 
does not result in dissolution." (Emphasis supplied.) Accord: Brown v. City of Marietta, 
142 S.E.2d 235 (Ga. 1965), holding that a municipal charter had not expired or been 
forfeited although it had not been activated for 79 years and no city officials had even 
been elected or appointed; 62 C.J.S. Municipal Corporations s. 103, p. 230, stating that a 
municipal cOl'poration may not surrender the municipal charter unless authority to do so 
has been conferred by law; AGO 076·96. 

Applying these principles to the analogous situation presented by your inquiry, I find 
no provision in either Ch. 421, F. S., or elsewhere in the statutes providing for the 
dissolution of a housing authority follewing the adoption of a resolution of need by the 
board of county commissioners as prescribed in s. 421.27(1) under circumstances where 
such housing authority has ceased to function or exercise its statutory powers. Compare 
s. 421.261, providing that within certain counties a municipal housing authority shall 
continue to function in all respects should the municipality be abolished; s. 421.28, 
providing that if the lroverning bodies of two or more contiguous counties declare by 
resolution that there IS a need for a regional housing authority, each county housing 
authority created by s. 421.27 shall immediately cease to exist except for the purpose of 
winding up its affairs; and s. 421.50, providing for the exclusion of a county from the area 
of operatiOl1. of a regional housing authority. In this regard, it should be noted that 
legislation in other states provides for the dissolution of a housing authority if such 
authority has been inactive for a specified period of time. See, e.g., Mont. Rev. Code s. 35· 
146, providing that if, after a lapse of 2 years from the date of the creation of the housing 
authority, no housing project has been commenced or contract entered into for such 
purposes, then the governing body may adopt a resolution stating that there is no need 
for the housing authority to exist and that it should be dissolved. Upon serving a copy 
of such resolution upon the Secretary of State, the housing authority is dissolved, all its 
functions cease, and the commissioners are discharged, Thus, if the Legislature had 
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intended to establish a procedure whereby the existence of an inactive housi!l~ authority 
could be terminated it could have easily done so. Cf. s. 165.051, F. S., proVldmg for the 
dissolution of the charter of any existing municipality or special ~istrict. In ~he abse~ce 
of such legislation I can only conclude that the Lee County Housmg AuthorIty remams 
and is a valid public corporation or public quasi corporation even though it has been 
inactive for approximately 10 years. 

Your first question is answered in the affirmative. 

AS TO QUESTION 2: 

At the outset it should be noted that, as discussed in question 1, the Legislature has 
created and est~blished a housing authority as a public body c~rpora!.e and politic in .each 
county of the state, and it alom; possess~s the powe! to ab?hsh, d • .ssoJve, or term~nate 
such authorities. Moreover, the commzsszoners of sald housmg authOrIty are appomted 
by the Governor, he alone may fiil vacancies in office of t~.~ (;ommissioners of the 
authority and they may be removed or suspended only by him m the same manuel' and 
for the sa~e reasons as other officers appointed by the Governor." Section 421.27(2), F. 1? 
And pursuant to s. 7(a), Art. 4, State Const., only the Governor may suspend such public 
offic~rs for the reasons enumerated therein, and, upon the suspension, such officials may 
be removed only by the Senate. Accor?ingly, the board of county .commission.er~ may 
neither "deactivate" the housing authonty nor remove the duly appomted commlSSlOners 
of said body. See State ex rel. Kelly v. Sullivan, 52 So.2d 422 (Fla. 1951). 

The remaining consideration is. whether or npt ~he board of county c0t?missioner~ may 
suspend or terminate the operatlOn and functlOUlng o~ the county housmg authorl.ty by 
rescinding its resolution of February 23, 1966, declanng the need for the authOrIty to 
function in the county. In other words, since the board of county commissioners is not 
authorized to abolish or dissolve the authority or to remove its commissioners from office, 
may t~1e board by rescinding its earlier resolution effectively prohibit the authority from 
transacting any business 01' exercising ~ts powers ~der Ch. 42~, F. S.? . . 

As noted in .question 1, cot!Jlty housmg ~uthont~es are. publ.lc corporatlOns or pubhc 
quasi corpofatlOns. They ~re llldependent of, and Wlth au .1d.entJty separate from that of, 
the county or its govermng body. Attorney General OpIUlon 064-117. In State ex rel. 
Burbridge v. St. John, 197 So. 131, 134 (Fla. 1940), the Supreme Court discussed the 
nature of a municipal housing authority created pursuant to Ch. 421, F. S.: 

Thus there is created in substance and effect a real corporation, a separate and 
distinct corporate. ent~ty from that of the municipality, haying po,,:,er t<? contract 
with the mUUlclpality, and furthermore, a corporatlOn w~ch 15 no.t a 
municipality, its prime purposes being the constructlOn and rentlllg of dwellings 
or housing accommodations to tenants of a low income group for a reasonable 
rental price, in competition with private citizens. 

Nor is the Housing Authority of Jacksonvi~e a mere age~cy o~ the Ci~y of 
Jacksonville. If such were the case, then the Clty of JacksonvIlle ~lght be lia.ble 
for the large indebtedness created or to be created by the HOUSlllg Authonty. 
But the Act under which it was created did not intend that the Housing 
Authority should be a mere agency of the City Government. 

A county housing authority possesses the same I?owers and functions. as a municipal 
housing authority; thus, the principles expz:essed 10 S~ate ex rel. Burbrldge v. St. Jqhn 
apply with equal force to a county housmg authonty. Although a c<?unty hOUSlllg 
authority may be considered to be an agency of the county under certam statutes for 
certain purposes (see AGO 055-245), it !'etains an independent and separate corporate 
existence and is not a subordinate body of the county. 

Moreover I find no provision in Ch. 421, F. S., which authorizes the board of county 
commission~rs to divest the county housing authority of any of its powers under Ch. 421, 
should the board determine that there is no longer any need for the housing authority 
to function in the county. Cf. Moran v. La Guardia, 1 NE.2d 961 (N.Y. 1936), indicating 
that the legislature could provide in the original law that the act shall cease to operate 
upon the adoption of a joint re~olution d~termining that the e~ergency -:vas at an e?d. 
Upon the adoption of a resolutlOn declarmg B: need for a housmg authprIty to funct!on 
in the county, the discretion of the board wlth respect to the operatJon of a hOUSlllg 
authority is at an end. 
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In Orange City Water Company v. Town of Orange City, 188 So.2d 306,309 (Fla. 1966), 
the Florida Supreme Court held that, once a board of county commissioners had by 
resolution invoked the provisions of Ch. 367, F. S., by bringing the water systems of the 
county under the jurisdiction of the Public Utilities Commission [now Public Service 
Commission), the board's repeal of said resolution "was of no legal effect" and did not 
oust the jurisdiction of the commission to regulate the water systems in the county. The 
court relied upon a Wisconsin case--Northern Trust Co. v. Snyder, 89 N.W. 460 (Wis. 
1902)·-in holding that a special limited power, once ex~cuted, is exhausted and that, in 
the absence of legislative authority, the adoption of an option law is final, and cannot be 
undone. Accord:. Attorney General Opinion 071-372. 

Similarly, with respect to CO',~I\ty housing authorities, the act of the board of county 
commissioners in adopting a re!::olution declaring the need for a housing authority to 
function exhausts the role of the board of county commissioners. The Legislature has not 
empowered the board to supervise or otherwise control the housing authority in any 
manner following the adoption of the resolution. In the absence of such legislative 
authorization, the board may not exercise any further control over the functioning of the 
authority. Ideal Farms Drainage Dist. v. Certain Lands, 19 So.2d 234 (F~a. 1944); Dobbs 
v. Sea Isle Hotel, 56 SI).2d 341 (Fla. 1952); State ex rel. Greenberg v. Florida State Board 
of Dentistry, 297 So.2d 628, 636 (1 D.C.A. Fla., 1974); cert. dismissed, 300 So.2d 900 (Fla. 
1974). 

An examination of decisions rendered in other jurisdictions supports the conclusions 
stated herein. In Housing Authority v. City of Los Angeles, 243 P.2d 515 (Cal. 1952), a 
municipal housing authority sought a writ of mandamus to compel the city to perform 
certain specified acts contemplated by a cooperation agreement entered into between 
them pursuant to California's housing authorities law {which is similar to Ch. 421, F. S.}. 
The city had adopted a resolution which declared a need for the housing authority to 
op~rate, and subsequently passed an ordinance approving the development and 
construction of a low income housing project. 

It then entered into a cooperative agreement with the housing authority. [Section 
1401(7)(b)(1) of the United States Housing Act (s. 42 U.S.C.A., s. 1401 et seq.) states that 
federal funds may not be expended for a housing project constructed pursuant to the act 
unless the governing b?dy' of. the 10cali.ty involved has enter~d into a cooperat!on 
agreement with the pubhc housmg authonty.) Subsequently, the Clty passed a resolutlOn 
canceling the cooperation agreement and setting aside the council's approval of the 
housing project. The court issued a writ of mandamus compelling the city to perform the 
acts stipulated in the cooperation agreement. In reaching its c01:lclusion, the court 
rejected the city's contention that its action was justified because present conditions no 
longer necessitated the housing project: 

The city acted within. its discre~ion in determining the local l"\eed f?r the 
functioning of the housmg authonty created by state act. All cf)nslderatlOns of 
wisdom, policy and desirability connected with the functioning of a housing 
authority in the. c.ity . . . beca~e settled adversely to th~ al~herents. of the 
city's present posltlOn by the actlOns. of the state an~ of the CltJ: m declarmg the 
existence of need. Upon the formatlOn of the housmg authorIty the state law 
thereupon and thereafter controlled the city and the housing authority and no 
other law concerning the acquisition, operation or disposition of property is 
applicable to the authority except as specifically provided. [243 P.2d at 519.) 

Accord:. State v. City Council of City of Helena, 242 P.2d 257 (Mont. 1952), holding that 
a city council may not collaterally impeach its finding of fact that there was a need for 
low income housing in the city. 

Similarly, in City of Paterson v. Housing Authority qf Paterson, 233 1\.2d 98 (N.J. 1967) 
a city sbught to rescind the power theretofore. glVen the .authonty to carry out 
redevelopment projects and transfer such undertakings to the Clty. The court noted that 
no statutory authority exis~ed which ?,ould empower a municipali~y to effect a ~ran~fer 
of functions from the housmg authonty, an? tha~ I?o such authorlty would be lmphed. 
The court went further to note, at p. 105 of Its 0pllllOn: 

To acknowledge that the citY,P0ssesses. the pow~r it here purports .to exercise is 
tantamount to a determinatzon that It may dzssolve the Authonty almost at 
will. It is significant to note that in certain other statutes creating 
instrumentalities of a like nature and intended to perform functions similar to 
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those entrusted to local housing authorities, the Legislature has made no 
specific provisions for dissolution . . . . The inclusion of such provisions in 
certain acts and their exclusion in others, when all of the statutes are directed 
toward effectuating a single public purpose and were all enacted at or about the 
same time lends strong support to the conclusion that such exclusion was 
purposeful. (Emphasis supplied.) 

It is likewise significant to note that, in other jurisdictions, legislatures have provided 
for the dissolution of housing authorities by the appropriate governing body. See, e.g., 7 
Gen. Law R. 1. s. 45-25-32, providing either the housing authority or the governing body 
may apply to superior court for dissolution of the authority upon a showing of payment 
or satisfaction of all the outstanding obligations of the authority. The failure of the 
Florida Legislature to make provisions for the exercise of any control or supervision over 
thf~ housing authority by the county commission following the adoption of the resolution 
finding and declaring a need for it to function in the county 01' to authorize the county 
to thereafter dissolve or terminate or suspend the functioning of a county housing 
authority further supports my view that a county may not do so by rescinding its earlier 
resolution declaring a lleed for the housing authority to function in the county or by 
adopting a new resolution stating that there is no longer any need for the housing 
authority to function In the county. 

Your second question is answered in the negative. 

077-93-September 13, 1977 

TAXATION 

WATER MANAGEMENT DISTRICTS-LEVY FOR 1977 TAX YEAR­
METHOD OF PRORATION 

To: Harry L. Coe, Jr., Executive Director, Department of Revenue, Tallahassee 

Pre oared by: Larry Levy, Special Assistant Attorney General 

QUESTIONS: 

1. Does s. 373.503(3), as amended, authorize the levying of ad valorem 
taxes for tax year 1977? 

2. Should the property appraiser extend on the county tax roll a 
millage rate which is equivalent to 361/365ths of the rate certified, or 
should the ra',\e certified be shown on the bill and the amount of tax 
levied be redU\~ed to 3611365ths of the total tax levied? 

3. In the a.lternative, could a water management district simply 
compute a bud,~et to operate for a fiscal year less 4 days, determine a 
millage rate to yield revenues to fund this budget, and so certify that rate 
for extension wHhout further adjustment? 

SUMMARY: 

Section 373.503(3), F. S., as amended by Ch. 76-243, Laws of Florida, 
authorizes the water management districts enumerated therein to levy ad 
valorem taxes on property within the districts solely for the purposes of 
Ch. 373, F. S., and of eh. 25270, 1949, Laws of Florida, as amended, and 
Ch. 61-691, Laws of Florida, as amended, commencing with the tax year 
1977. The statute mandates that the districts' governing boards are 
required to establish or fix the millage or tax rates to be levied for 1977 
in such manner as to insure that no such ta.'{es will be levied for the first 
4 days of the 1977 tax year. The tax rate so calculated by such governing 
boards is the rate to be certified to the several property appraisers for 
extension on the county tax rolls. The statute does not set forth the 
manner or method whereby such tax proration for the 1977 tax year is to 
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be accomplished and accordin~ly the manner or method of such 
proration lies within the sound dIScretion of such governing boards. 

Section 373.503(3), F. S. (1976 Supp.), as amended by ch. 76-243, Laws of Florida, now 
provides in part: 

The districts may levy ad valorem taxes on property within the district solely 
for the purpose of this chapter (Ch. 76-243) and of chapter 25270, Laws of 
,;'Iorida, as amended, and chapter 61-691, Laws of Florida, as amended. The 
authority to levy ad valorem taxes as provided in this act shall commence with 
the year 1977. However, the taxes levied for 1977 by the governing boards 
pursuant to this section shall be prorated to ensure that no such taxes will be 
levied for the first 4 days of the tax year, which days will fall prior to the 
effective date of the amendment to s. 9(b), Art. VII of the Constitution of the 
State of Florida, which was approved March 9, 1976. When appropriate, taxes 
levied by each governing board may be separated by the governing board into 
a millage necessary for the purposes of the district and a millage necessary for 
financing basin functions specified in s. 373.0695. Beginning with the taxing 
year 1977, and notwithstanding the provisions of any other general or special 
law to the contrary, the maximum total millage rate for district and basin 
purposes shall be: .... (Emphasis supplied.) 

AS TO QUESTION 1: 

Question number 1 is answered in the affirmative. 
Section 9(a), Art. VII, State Const., provides that special districts may be authorized by 

law to levy ad valorem taxes. Section 12 of Ch. 76-243, Laws of Florida [so 373.503(3), F. S. 
(1976 Supp.)j, implements this constitutional provision. The language of the statute is 
quite clear that the districts set forth in Ch. 373, F. S., are authorized to levy ad valorem 
taxes for water management purposes on property within the districts for tax year 1977. 
The authorization for such tax levy is clear and unequivocal. By the plain language of 
the statute the Legislature has intended to authorize such tax levy commencing with the 
tax year 1977 and to require proration of the 1977 tax levies by the governing boards of 
such districts to insure that no such tax will be levied for the first 4 days of the tax year, 
which days will fall prior to the effective date of the amendment to s. 9{b), Art. VII, State 
Const., which was approved March 9, 1976. There exist no constitutional restrictions on 
the power of the Legislature to determine the time or period of a tax levy (see 84 C.J.S. 
Taxation s. 357) or the time when tax liability is to be determined (see 8"4 C.J.S. Taxation 
s. 60), and in the absence of any such restrictions it may select the time as of which tax 
liability shall be determined and the taxable status of persons and property will be 
determined as of the time specified in the particular statute applicable. Cf State v. Green, 
101 So.2d 805, 307-808 (Fla. 1958); AGO's 074-120, 072·268, and 071-52. Further, it is 
axiomatic that a duly enacted generai law is presumptively valid and must be given 
effect. 

Accordingly, tal{eS may be levied as prescribed by s. 373.503(3), F. S., (1976 Supp.), and 
the property appraiser is authorized and required to certify values for such taxing 
purposes to the dh,trict taxing authorities (see s. 373.539(4), F. S.). 

AS TO QUESTION 2: 

In discussing proration, the statute .speaks clearly and mandates that it is the taxes 
levied which are to be prorated. The statute states that: 

... the taxes levied for 1977 by the governing boards pursuant to this section 
shall be prorated to insure that no such taxes will be levied for the first four 
days of the tax year . . . . 

The term "levy" is statutorily defined to mean the imposition of a tax, stated in terms 
of "millage," agrunst property by a governmental body authorized by law to impose ad 
valorem taxes. Section 192.001(9), F. S. The millage authorlzed for water management 
purposes by s. 9(b), Art. VII, State Const., as amended at the special election 011 March 
9, 1976, see s. 3731.503(2)(a), F. S. (1976 Supp.), may be levied only by the designated water 
management districts, and such districts are authorized to "levy" such millage or ad 
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valorem taxes, on property withi~ the several districts by s. 373.503(3) and required 
t~er~by to prorat~ the taxe~ or ml11agt;l levied for 1977 by the governing boards of the 
~IStrICtS B;s ,PrescrIbed the!em. SubsectlOn (3) of s. 373.503 expressly refers to "millage" 
In a?thorlZlng ~he .governmg boards of ~uch districts to separate the "taxes levied" into 
a ~llage for dlStrlCt purpO!les and a mIllage for basin purposes. The extension of such 
~1~age ?.r. taxes on the COUl~ty. tax roll means the arithmetic computation whereby the 
mIllage IS co~v~rted to a oeclmal number representing one one-thousandth of a dollar 

and then multlplied by the assessed value of the property to determine the tax on the 
property. Section 192.001(6), F. S. 

Accordingly, the governing boards of the affected districts should establish or fix the 
rrnIlage or tax rates or the truces to be levied by each district for 1977 in such manner as 
to insure that ~o such taxes will be levied for the first 4 days of the 1977 tax year. The 
tax r~te, or :mIlage,. so calculated is the rate to be certified to the several proRerty 
appraIsers, and by them extended on the county tax rolls See s 373 539 F ::; as 
!lmended by Ch. ?7-102, Laws of Florida.. 'fhe statute mandates that' such ta~ pr~r~tion 
IS to be accomplished by the governing boards of such districts as opposed to the 
w."A~c~ty appraIser. Also see s. 373.539(1) and (4), F. S., Rules 12D·8.14 and 12D-8.15, 

AS TO QUESTION 3: 

The .statute does not mandate any particular manner or method by which the tax 
proratlOn for the 1~77 tax rear is to be accomRlish~d. Apparently, the manner and 
method of the proratlOn. wa.s mt~nded .to be It;lft to the discretlOu of the various governing 
boards of the ~ected dIStrIctS. What IS readily clear and unequivocal from the language 
of the statute IS that !l0 tax~s levied for ~977 are to be levied for the first 4 days of the 
tax year.1~77. According~y, If the goverrung boards choose to exercise their discretion in 
accomphshing the proratlOn commanded by t~e statute by comput~ng a budget to operate 
for a fiscal year less 4 days and calculate a ~ll11age or tax rate to YIeld sufficient revenues 
to fund only ~uch budget, such determinatlOn would appear to be within the discretion 
of the gov~rnIng b9ard and; wo~d appear ~~ be authorized by the ~tatute. Such discretion 
could not oe exercIsed arbItrarIly or caprIclOusly and could certamly not be exercised in 
any manner so as to defeat the plain intent of the statute requiring proration so that no 
such tax will be levied for the .first 4 days of the tax year 1977. 

077-94-September 13, 1977 

TAXATION 

UTILITY FRANCHISE CHARGE-NOT CONSIDERED "TAX" FROM: 
WHICH COMMUNITY COLLEGE IS EXEMPT 

To: Winifred L. Wentworth, General Counsel, State Board of Education, Tallahassee 

Prepared by: Joseph C. Mellichamp III, Assistant Attorney General 

QUESTION: 

Is the franchise charge or fee imposed u,tJon the Florida Gas Company 
pursuant to its franchise a~eement with tne City of St. Petersburg and 
a proportionate part of whICh is separately stated on its bills render~d to 
~he St. Petersburg Community College, a tax from which the college is 
Immune? 

SUMMARY: 

A c:ontr!1~tual franchis~ ~h~ge ~r fee i~pose~ upon or exacted from a 
public utIlity by a mumClpality In conSIderatIon for special privile~es 
granted the utility by the municipality and separately stated on bIlls 
:rende~t:d ~o the ut,ility's customers is not a tax, but constitutes a part of 
the utility s operatmg costs and rate base, and a community college is not 
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exempt or immune therefrom under existing constitutional and statutory 
law. The college must pay its proportionate share of such fee or operating 
costs as a part of the total charges for utility services rendered to and 
received by the college the same as any other public or private consumer 
of such services. 

Your question is answered in the negative. 
In A~O 075·231, r addres~ed a.s.imilar question and r concluded that a franchise charge 

or /ee Imposed upon B; p~blic U~I¥ty by a.local ~ov.ernment for grantmg a franchise to a 
utIlity company furmshmg utIlity serVlces Wlthm the local government's territorial 
jurisdiction was not a franchise tax or any other form of tax, but rather a contractual fee 
or charge negotiated or contracted for by the local government for granting such 
franchise or special privilege to such utility company. In that opinion, I stated: 

Initially it should be noted that the referenced Order of the Florida Public 
Service Commission does not, nor could it legally, authorize any tax-it is not 
a "g~nerallaw" .within the purview of s. 9(a),·Art. VII, State Const. which 
proVldes that umts of local government may be authorized by general law to 
levy other taxes [i.e., other than ad valorem taxes] for their respective purposes 
(Emphasis supplied.); nor is it a "law" within the purview of s. lea) Art. VII 
State Const., which provides that "[n)o tax shall be levied except in pursuanc~ 
of law." (Emphasis supplied.) Secondly, if the Order is referring to a franchise 
tax levied under the authority of a city charter act or special law or local law 
of any kind enacted prior to or after the adoption of the 1968 State Const. 
whether labeled a "franchise tax," a "license tax" or any other form of excis~ 
tax, such charter or special or local law was superseded, preempted and 
invalidated by s. 9(a), Art. VII, supra, and is of no viability or legal efficacy City 
of Tampa v. Birdsong Motors, Inc., 261 So.2d 1 (Fla. 1972). In addition, 'r am 
unaware of any constitutional or general law authorization for the levy by a 
unit of local government of a "franchise tax," or any other form of excise tax 
on the franchise granted by such unit of local ~overnment to a public utility 
comp:my to furnish utility service, within its jurIsdictional or terrItorial limits. 
ThuB, although denominated as "franchise taxes" in the order, it appears more 
likely that the charges referred to therein are contractual fees or charges 
negotiated or contracted for by the government bodies under and as 
consitl~'ration for, franchise agreements between the company' and the 
respective governmental bodies for the privilege of using the public rights·of. 
way and pl~ces and conducting bu;siness thereon ~thin the .territoriallimits of 
the respective governmental bodIes or the exerCIse therem of other special 
privileges granted by the governmental body concerned. 

Enclosed with your inquiry are communications suggesting that Dickinson v. City of 
Tallahassee, 325 So.2d 1 (Fla. 1975). might apply to the franchise charge or fee imposed 
upon the Florida Gas Company pursuant to its franchise contract with the City of St. 
P~tersburg, a proportionate part of which has been charged to and separately stated on 
bIlls to the St. Petersburg Community College for utility services. Dickinson holds that 
the state and its agencies, the counties, and the county school boards are immune from 
the 10 percent utility tax which may be lawfully levied by the municipalities pursuant to 
s. 166.231, ~. S. However, that cas~ involved excise taxes levied .directly on or against 
the consummg governmental a~encles and not contractual exactions such as franchise 
fees which are in reality an addItional cost or expense of doing business and regarded as 
a legitimate expense of operation. 

The contractual franchise fee imposed by the City of St. Petersburg is exacted directly 
from. t?e Florida Gas Company in consideration for special privileges granted it by the 
m!lmclpality to enable the utility to carryon the busmess of furnishing utility services 
WIthin the city's territorial jurisdiction. This fee represents one segment of the utility 
company's operating costs, which forms a part of the company's rate base and is part of 
the total charges paid by a consumer for utility services received by it. The Public Service 
Commission (Docket No. 750361; Order No. 7538), and not the municipality, requires that 

bt~e utility company break down its charges or rates for utility serVIces on its customer 
lIls to reflect the amount attributable to the franchise fee which is a part of the 

h
company's total charges to the consumer for utility services. As noted in AGO 075·231, 

owever such franchise charges or fees may be characterized by the Public Service 
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Commission, they are not in fact and in law taxes, and the community college therefore 
is not exempt or immune therefrom under existing constitutional and statutory laws of 
the state. Therefore, there exists no basis for invoking the doctrine of sovereign 
immunity explicated in Dickinson, supra, and the college must pay the charges for the 
utility services furnished it by the utility (including the proportionate part of the 
franchise charge or fee which is a part of the total charge for services supplied) the same 
as any other public or private consumer of such services, just as it pays for sewer and 
water and telephone services. 

It should be noted that an ad valorem tax is an operating expense of the utility which 
constitutes a portion of its rate base or total charge for utility services it furnishes the 
consumer. The community college is no more immune or exempt from the payment of 
the proportion of its utility bill which goes to ad valorem taxes than it is immune from 
the payment of the franchise charge or fee which is not a tax levied against the college. 
C(. AGO 074-390, holding that a county school board, as a consumer of petroleum 
products, was not exempt or immune from that portion of the purchase price reflecting 
an excise or license tax paid by a registrant or terminal facility operator for the privilege 
of ol?erating terminals and transferring pollutants, including petroleum products, over 
FlOrIda waters, such excise tax being an additional cost of doing business by the terminal 
operator from whom distributors and the ultimate consumers purchased their petroleum 
products. As noted in 13 C.J.S. Public Utilities, at p. 1042, taxes of whatever kind or 
nature to which a public utility is subject in the performance of its public duties 
including taxes on real and personal property, are to be considered as part of i~ 
operating expenses. 

In AGO 070·56, this office concluded that a franchise fee imposed by a municipality on 
a telephone company, which, by then existent regulations of the Public Service 
Commission, was authorized to be indicated on its bills to its consumers as an increase 
in its charges for telephone services and thus passed on to the consumers, was legally 
required to be paid by state agencies. Attorney General Opinion 076-137 held that an 
Impact fee, in the nature of a user charge, established by city ordinance and imposed on 
a county school board for the privilege of connecting to a city's water and sewer system 
was not a tax or special assessment and the school board was liable therefor the same as 
it was for any other utility fees or charges of publicly or privately owned utilities. It was 
further found ,that the then existing provisions of the Florida School Code regulating the 
levying of assessments for special benefits on school districts and the payment of such 
assessments had no application to the imposition of such impact fees or user charges 
against the school board and did not shield it from the payment of such fees or charges. 

The community college is paying for the use of the utility service. The franchise fee, 
which has been found not to be a tax levied on or against the college, represents a part 
of the utility company's operating costs or expenses that it legitimately passes on to its 
customers. Therefore, the college is not exempt or immune from payment of the same 
and must pay its proportionate share of such fee or operating costs of the utility as a part 
of the price or total charges for utility services rendered to and received by it. 

077-95-September 13, 1977 

DEPARTMENT OF ENVIRONMENTAL REGULATION 

RULEMAKING POWERS-WATER MANAGEMENT AND QUALITY 

To: Joseph W. Landers, Jr., Secretary, Department of Environmental Regulation, 
Tallahassee 

Prepared by: Staff 

QUESTION: 

As between the Secretary of the Department of Environmental 
Regulation and the Environmental Regulation Commission, who is 
vested with the authority to adopt regUlations under Ch. 373, F. S., 
relating to the conservation, protection, management, and control of the 
waters of the state? 
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SUMMARY: 

The Environmental Regulation Commission established by s. 4(7) of Ch. 
75-22, Laws of Florida, is authorized to set standards and make rules 
relating to water quality. The Governor and Cabinet as the Land and 
Water Adjudicatory Commission possess the exclusive authority, 
notwithstanding the provisions of s. 373.026(7), F. S., to review policies, 
rules, regulations, and orders of the water management districts. The 
Department of Environmental Regulation and the water management 
districts created by s. 373.069, F. S. (1976 Supp.), have authority relating 
to water quantity; water use; and storage and conservation, protection, 
management and control of water resources of the state. 

Section 11 of Ch. 75-22, Laws of Florida, transferred all powers, duties and functions 
of the Department of Natural Resources relating to water management as set forth in 
Ch. 373, F. S., and Ch. 74-114, Laws of Florida, to the Department of Environmental 
Regulation. See s. 20.261(7), F. S. Section 4(7) of Ch. 75-22 created an Environmental 
Regulation Commission as part of the Department of Environmental Regulation. See s. 
20.261(3), F. S. Section 8 of Ch. 75-22 transferred the Department of Pollution Control to 
the Department of Environmental Regulation, except for those duties vested in the 
Governor and the Cabinet under s. 5 of Ch. 75-22, and except for certain duties and 
powers relating to open burning of certain lands transferred to the Department of 
Agriculture and Consumer Services. See s. 20.261(4), (12), F. S. See also ss. 403.031(1), 
403.061(7), (11), (13), and (14), 403.1822(2) and 403.1823(1). 

Section 6(1)(a) of Ch. 75-22, Laws of Florida, provides that the Environmental 
Regulation Commission shall exercise the exclusive standard·setting authority: of the 
department, except as provided in ss. 6(1)(b) and 11 of eh. 75-22. See s. 403.804(1), F. S. 
Section 6(1)(b) of Ch. 75-22 deals with studies of proposed standards (as well as standards 
existing on the effective date of Ch. 75-22), which set a stricter or more stringent 
standard than one set by federal agencies pursuant to federal law or regulation. Such 
standards as are provided for in s. 6(1)(b) of Ch. 75-22 are required to be suomitted to the 
commission, which shall initially adopt the standards referred to in s. 6(1)(b), but final 
a.ction thereon shall be by the Governor and the Cabinet, who may accept, reject, or 
modify the same or remand the standards for further proceedings. In effect, the 
commission and the Governor and Cabinet have concurrent authority with respect to 
adoption of those 3tandards delineated in s. 6(1)(b) of Ch. 75·22, with final authority being 
vested in the Governor and Cabinet. See s. 403.804, F. S. 

Section 11 of Ch. 75-22, in pertinent part, transferred all powers, duties, and functions 
of the Department of Natural Resources relating to water management as set forth in 
Ch. 373, F. S., and Ch. 74-114, Laws of Florida, an act relating to water management 
districts and regional water supply authorities, to the Department of Environmental 
Regulation. However, such transfer shall not affect the existence of, or membership on, 
any water management district board, and notwithstanding the provisions of s. 
373.076(7), the Governor and Cabinet sitting as the Land and Water Adjudicatory 
Commission have the exclusive power, by vote of four of the members thereof, to review 
and to rescind or modify any rule or order of a water management district to insure 
compliance with the provisions and purposes of Ch. 373, except those rules which involve 
only the internal management of the district. 

In essential part, the provisions of s. 11 of Ch. 75-22 operate to remove and supersede 
the power theretofore vested in the Department of Natural Resources (before and upon 
the transfer of its powers to the Department of Environmental Regulation by s. 11, ch. 
7~·22) to review and to rescind or modify any rule or order of a water management 
district except for those involving only the internal management of the district, to insure 
compliance with the provisions and purposes of Ch. 373, F. S., and to vest such power 
solely in the Governor and Cabinet as the Land and Water Adjudicatory Commission. See 
s. 373.114. As to such ru1es or orders of the several water management districts, neither 
the Environmental Regulation Commission nor the head of the Department of 
~nvironmental Regulation is vested with any authority to review or to rescind or modify 
m order to insure compliance with the provisions and purp08es of Ch. 373. With respect 
to such water management districts' rules or orders, s. 11 operates as an exception from 
the standard-setting or rulemaking authority vested in the Environmental Regulation 
Commission by s. 6(1)(a) of Ch. 75-22, leaving such rulemaking power initially with the 
water managE'lment districts, subject to the review power and final action of the Governor 
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and Cabinet, sitting as the Land and Water Adjudicatory Commission. The commission 
may, however, initiate such review, as may the head of the department, among others, 
as prescribed by statute. See s. 373.114. 

Section 3(12) of Ch. 75·22, Laws of Florida, codified as s. 403.803(12), F. S., defines 
"standard" to mean any rule of the Department of Environmental Regulation relating to 
air and water quality, noise, and solid waste management, except for rules relating solely 
to the internal management of the department, and the procedural matters listed in the 
statute. The rules of the water management districts (see ss. 373.044, 373.113 and 373.171, 
F. S., and s. 373.171, F. S. [1976 Supp.l) which are reviewable by the Land and Water 
Adjudicatory Commission (s. 373.114, F. S.), and the regulations of the Department of 
Environmental ReWllation adopted to administer the provisions ofCh. 373, F. S. (not Ch. 
403, F. S.), primarIly are not concerned with "air and water quality, noise and solid waste 
management," such matters being primarily the concern of Ch. 403. It is only incidentally 
under Ch. 373 that "water quality" is expressly addressed, e.g., see ss. 3'.13.023(2), 
373.026(1), 373.036(2)(g), 373.039, 373.087 and 373.206, and that in the main in connection 
with the State Water Use Plan, see s. 373.036, and the Water Quality Standards System 
of the department (see s. 373.039). Also see s. 403.061(13), F. S. The standard or rule and 
the standard·setting or rulemaking authority mentioned in s. 6(l)(a) and (b) of Ch. 75·22, 
codified as s. 403.804, F. S., has reference to the standards or rules defined by s. 3(12) of 
Ch. 75·22, codified as s. 403.803(12), F. S. For the purposes of this opinion, such standards 
or rules relate to water quality as distinguished from rules of the water management 
districts or the Department of Environmental Regulation relating to water quantity; 
water use, storage, and consumption; and the conservation, protection, management, and 
control of the water resources of the state. See s. 373.016(3). This bifurcation of functions 
is discussed in Wershow, Water Management, the Future of Florida, Legal Implications, 
51 Fla. Bar. J., No.3 (March 1977). It should be noted parentheticaJIy that, although 
water management districts created pursuant to s. 373.069, F. S (1976 Supp.), do not 
have rulemaking authority concerning water quality, it is implicic in Ch. 373 that the 
district should not, by permit, authorize unlawful degradation of water quality. Attorney 
General Opinion 075·16. In general, the Environmental Regulation Commission, under 
Ch. 75·22 and the provisions of Ch. 403, F. S., supplants and exercises the powers of the 
former PoJIution Control Board as the head of the former Department of PoJIution 
Control (transferred to the Department of Environmental Regulation, see s. 8 of Ch. 75· 
22, and ~. 20.261(4), F. S.), in establishing and enacting water quality standards for the 
state as a whole. See s. 403.061(13).) The commission shares the designated part of such 
rulemaking authority with, and is subject to the final action and approval of, the 
Governor and the Cabinet as to such designated rulemaking authority only. Section 
403.804. The commission does, however, serve as the adjudicatory body for final actions 
taken by the department, except for those appeals and decisions authorized in ss. 
20.261(12) and 253.76, F. S. (s. 5, Ch. 75·22.). See s. 403.804(1). 

Chapter 75·22, Laws of Florida, does not affect the secretary's authority with regard 
to Ch. 373, F. S. Section 6(1)(b) of Ch. 75·22 (s. 403.804(2), F. S.) is a limitation on, or an 
exception to, the commission's power with respect to water quality rulemaking. Such 
exceptions must be strictly construed. Farrey v. Bettendorf, 96 So.2d 889 (Fla. 1957); 
State v. Nourse, 340 So.2d 996 (2 D.C.A. Fla., 1976). And, of course, the express mention 
of the exception of certain powers would necessarily exclude any other exceptions. See 
Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952) and Williams v. American Surety Co. of 
N. Y., 99 So.2d 877 (2 D.C.A. Fla., 1958). However, such an exception does not grant or 
vest in the secretary any rulemaking power regarding water quality rules or standards. 

The pertinent part of s. 11, Ch. 75·22 (s. 373.114, F. S.) operates as a limited or partial 
deprivation of the secretary's power otherwise possessed under s. 373.026(7), F. S., to 
review and rescind or modify any rule or order of a water management district, except 
the internal management of the district. This section places such power in the Governor 
and Cabinet as the Land and Water Adjudicatory Commission, but does not vest any 
power in that regard in the Environmentsll Regulation Commission, nor does it take from 
the secretary any other powers he may have over the districts or the administration of 
Ch. 373, F. S. 
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077·96-September 13, 1977 
(See also 077·96A) 

MEDICAL PRACTICE ACT 

NURSES' DUTY TO CARRY OUT MEDICATION AND DRUG 
TREATMENT ORDERS GIVEN BY PHYSICIANS' ASSISTANTS 

To: Dr. E. T. York, Chancellor, State University System, Tallahassee 

Prepared by: Walter Kelly, Assistant Attorney General 

QUESTIONS: 

1. Must a registered nurse carry out medication and treatment orders 
given her by a physician's assistant? 

2. Has a nurse the responsibility to inquire into the delegation of 
authority to the physician's assistant each time she receives a drug or 
treatment order from a physician's assistant? 

3. May a nurse refuse to carry out an order she receives from a 
physician's assistant which she believes or has reason to believe is 
contrary to or exceeds his delegated authority? 

SUMMARY: 

Nurses administering medication or drug treatment orders executed by 
a certified physician's assistant under the supervision of, or at the 
direction of, a licensed physician to whom such physician's assistant is 
assigned are not violating any provision of the state nursing law, Ch. 464, 
F. S. Nurses are required to carry out such medication or drug treatment 
orders without inquiry as to the delegated authority of such physician's 
assistant on every such order each time he or she receives one. All such 
medication or drug treatment orders should be routinely administered or 
performed by nurses as directed, to prevent arbitrary or capricious 
reasons for failure to administer such orders and impairment or 
nullification of the vital functions of the physician's assistants pursuant 
to s. 458.135, F. S., and nurses may not refuse to carry out such orders. 

As these questions are interrelated, they will be answered together. 
An overview of s. 458.135, F. S., as to the role of the physician's assistant is 

appropriate in answering your questions. 
The Legislature, by enactment of s. 458.135, F. S., sought to aJIeviate the problem of 

insufficient and maldistributed health care services in this state. A new category of health 
care manpower, the physician's assistants, was established, a designation given to 
qualified medical personnel trained to perform medical services and assist licensed 
physicians in providing medical services to patients under their care. The definition as 
provided in s. 458.135(2)(d) is: 

"Physician assistant" means a person who is a graduate of an approved 
program or its equivalent and is approved by the board to perform medical 
services under the supervision of a physician or group of physicians approved 
by the board to supervise such assistant. (Emphasis supplied.) 

Section 458.135(3), F. S., explicates that, notwithstanding any other provision of law, a 
physician's assistant may perform medical services when such services are rendered 
under the supervision of a licensed medical practitioner or group of physicians approved 
by the State BORrd of Medical Examiners in the specialty area or areas for which the 
physician's assistants are trained or experienced. Also see s. 458.13(4), F. S., providing 
that the definitional section relating to the practice of medicine shall not be construed to 
prohibit services rendered by a trained physician'S assistant, and Rule 21M·17.01(5), 
F.A.C., in part defining a physician's assistant as one who performs tasks or a 
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combination of tasks traditionally performed by a physician, i.ncluding medica! 
treatment. . . . . 

Also included with the statute is a defimtIOn of superVISIOn: 

"Supervision" means responsible supervision .and control with the liqe'}se~ 
physician assuming legal liability for the serv!Ce~ ~endered by th~ physIcIan s 
assistant. Except in cases of emergenc:(, supervlsl0!l. sha~1 reqUlre t~e easy 
availability or physic.a! presence of th~ ~Ice,nsed physIcIan tor consultatIOn :;tnd 
direction of the actIOns of the phys!ctan s ass!sta'}t. The Board of M~dIcal 
Examiners shall further establish rules and regulations as to what constitutes 
responsible su!,ervision of the physician's assistant. [Section 458.135(2)(e), F. S.; 
emphasis supplied.] 

It is important to n9te that th~ foregoing p~a.ced legal liability and responsibility.for 
patients' medical servIces upon liceHsed physlClans approved by the Board of MedIcal 
Examiners to supervise physicians' assistants. See ~'. 458.135(2)(~),. (6), and (9),. t. S. 
Section 458.135(14), F. S., further provides, "all physlCla~s .01' phYSICIan. /Voups u~llIzmg 
physicians' assistants shall be liable for any acts or omISSIons of phYSICians ~sslstants 
while acting under their supervision and control." Section 458.13~(2)(e), F. S., directs .the 
Board of Medical Examiners to establish rules and regulatlOns as to z;esponslble 
supervision of physicians' assistants. Section 458.135(5)(d), F. S., further prOVides: 

The board shall adopt and publish standards to insure that such programs 
operate in a manner which does not endanger the health and welfare of the 
patients who receive services ~thin the scope of the p.r?fP'am. The board shall 
review the quality of the currlculum, faculty, and facIhtles. of ~uch programs, 
issue certificates of approval, and. take ,whatever .other actIOn IS necessary to 
determine that the purposes of thIS section are bemg met. 

It is evident from the foregoing sections that the Legislature intend~d that .the 
physician's assistant play a major role in delivery of health care or medical servIces 
under the prescribed supervision and consistent with the, pati.:mt heam!; ~nd ;velf~re. 

Section 458.135(3), F. S., enumerates the places wtlere. certified phYSICIans ~sslstant::; 
may perform medical seryices. Section 458.135(~)(c) specI~c:;tlly denotes a hosfntal .. ~ucf 
as Shands Teaching HospItal, where the supervlsmg phYSICian to W!lOm the. physIcIan s 
assistant is assigned is a member of the staff, as a place where medIcal servICes may be 
performed by certified physicians' assistants. . 

In rp-ference to your question as to whether s. 464.021(2)(a)2., F. S., of the nurSIng 
cha te~ conflicts with s. 458,135, F. S., s. 464.021(2)(a)2. provides that the practice of 
proFessional nursing includes: "the adrninist~atiol} of medication~ and treatm~nt~ as 
prescribed or authorized by a person licensed In thiS state to pre~cnbe such medicatJ?ns 
and treatments." You also indicated by your letter that the nursmg staff at the hospital 
was apprehensive in administering medicatiot;l ?r drug treatment orders ~xe~uteq by a 
physician's assistant· that they believe to admmlster such order would be m VlOlatlOn of 
s. 464.021(2)(a)2. Th~refore, s. 464.021(2)(a)2. hindered performance contemplated and 
expected by the Legislature in enacting s. 458.135, F. S. .. . 

In my opinion s. 464.021(2)(a)2., F. S .. in no wa~ prevents. B; nl!rse f~om admInlster~ng 
a medication or drug treatment order from a certified phYSICian s a~slstant. The sect!on 
specifically operates as the definitional statute of the practice of nursmg and has noth~ng 
to do with what constitutes the practice of medicine and the performapce of m~dICal 
services or the regulation thereof by the state through the Board of Medical Examlllers. 
Indeed, s. 464.25, F. S. (1976 Supp.), specift~s that l}~thing in Ch. 464,. F .. S., shall be 
construed to confer the authority to practice medlcll}e. It does no~ mdlcate th.a~ a 
medication or drug treatment ?rder has to be ha~d~d directly f~om a lIcensed phYSICIan 
into a registered nurse's hand In order to be admlmstered. The Importan~ words ~o no~e 
from s. 464.021(2)(a)2. are "as prescribed or authorized by a person lIcensed In tP.IS 
state .•. ." If a certified physician's assistant is perfor~ng such a. task or .executIng 
medication or drug treatment order forms under superVISIOn ~ut~orlzed or directed by 
the supervising licensed physician, administering of that medicatIOn or drug treatment 
order by the registered nurse does not violate s. 464.02~(~)(a)? . . 

The nursing staff should be informed that the supervlsmr; hp~nsed phYSICIan. t<;> .whom 
the rhysician's assistant has been assi~e~ h,as th~ legal habl.lIty. and responsIbilIty for 
medical services rendered by such phYSICIan s assistant. Medication or drug treatment 
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orders executed by a certified physician's assistant under the supervision of or at the 
direction of a licensed physician to whom such assistant is assigned are required to be 
carried out without inquiry into the delegation of authority to the physician's assistant 
as to every order each time he or she receives one. It is also my opinion that any 
medication or drug treatment order issued by a certified physician's assistant, authorized 
or directed by the supervising physician, should be routinely administered or performed 
by the nursing staff, and nursing personnel may not refuse to carry out such orders. To 
conclude otherwise could lead to arbitrary or capricious reasons for failure to administer 
or carry out medication or drug treatment orders authorized by the prescribing physician 
and, therefore, imrair or impede and nullify a vital function of the physician's assistants 
under the Medica Practice Act. 

077-96A-Novembsr 18, 1977 
(Supplement to 077·96) 

MEDICAL PRACTICE ACT 

NURSES' USE OF JUDGMENT IN CARRYING OUT PHYSICIANS' 
ASSISTANTS' DRUG TREATMENT ORDERS 

To: Helen P. Keefe, R.N., Executive Director, Board of Nursing, Department of 
Professional and Occupational Regulation, Jacksonville 

Prepared by: Walter Kelly, Assistant Attorney General 

(See 077·96 for questions) 

SUMMARY: 

Nursing personnel, based upon their training and experi'c'nce, and 
exercising their professional duty, have an obligation to qU8&titl!! 
medication and drug treatment orders given by a certified physician's 
assistant that appear, in their judgment, to be in error. 

This is in response to your letter requesting clarification of AGO 077·96, regarding the 
obligation of nursing personnel to carry out medication and drug treatment orders given 
by physicians' assistants without inquiry as to the delegated authority of such physicians' 
assistants. That opinion in seeking to clarify the role of physicians' assistants under the 
recent amendments to the Medical Practice Act, observea: 

... It is also my opinion that any medication or drug treatment order issued 
by a certified physicians' assistant, authorized or directed by the supervising 
physician, should be routinely administered or performed by the nursing staff, 
and nursing personnel may not refuse to carry out such orders .... 

The quoted part of AGO 077·96 was not intended to infer that licensed nurses have no 
right to exercise their professional judgment when effectuating medication and drug 
treatment orders given by a certified physicians' assiatant pursuant to Ch. 458, F. S. By 
statutory definition, the 2ractice of professional nursing means, "the performance of any 
act requiring substantial specialized knowled(Je, judgment, and nursing skill based on 
the principles of psychological, biological, :ghyslcal, and social sciences and the application 
of the nursing process." Section 464.021, F. S.; emphasis supplied. 

It would be a misconstruction of my earlier opinion to mterpret it as limiting the 
existing statutory and professional obligation of licensed nurses to exercise professional 
judgment in effectuating their duties and responsibilities. A licensed nurse does have the 
obligation and responsibility to effectuate the medication and drug treatment orders 
given by certified physicians' assistants, but this obligation and responsibility includes 
the necessity, by licensed nurses, to exercise their professional judgment when 
administering medication and drug treatment orders. In the exercise of that professional 
judgment they can certainly, wnen indicated, refuse to administer medical or drug 
treatment orders given by a certified physician's assistant when in the nurses' 

209 



.. ' 

077·97 ANNUAL REPORT OF THE ATTORNEY GENERAL 

professional judgm('nt the administration of such medical or drug treatment order would 
be detrimental to the patient. 

077.97-September 21, 1977 

COUNTIES 

MUST PARTICIPATE IN FUNDING MENTAL HEALTH PROGRAMS-
MAY NOT MAKE LUMP·SUM PAYMENT 

To: Horace Thomas, Circuit Court Clerk and Gilchrist County Auditor, Trenton 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTIONS: 

1 Maya county contract with and pay funds to a mental health board 
to provide mental health services witliin the district? . 

2. Under part IV of Ch. 394, F. S., maya county appropriate and pay 
county funds in a lump sum to a mental health board to fund mental 
health services under the jurisdiction of the board of county 
commissioners? 

SUMMARY: 

Under s 39476(9) F S. 1977, a county is required to participate in the 
funding of me~tal he~lth services under its jurisdiction. The co~nty may 
fund these services as :required by s. 394.76(9) thro~gh t~e medium ?f a 
district mental health board, a nonpro~t ~uaSl.pubhc corp?ratIon, 
without destroying the public nature o~ obJectl',:,e of the expendit.ure of 
county funds. Furthermore, the county IS al!thorlz~d to contract.wlth the 
district boards to provide for and be pro~ded with these servI~es. The 
county commission is not, however, authorized by law to appropriate and 
pay funds to the mental health board in l~p sum to fund the co~nty:s 
proportionate share. The duties and functIon of the clerk of the ClrcUlt 
court as county auditor must be preserved, and some control over the 
disbursement of county funds must be retain.ed ?y the boarel of coun~y 
commissioners in any contract between the distnct board and county III 
order to insure that public funds are properly expended. 

AS TO QUESTION 1: 

According to your inquiries, the board of county commissioners of one of the sixteen 
countiAs served by the District III Mental Health Board has refused to release funds for 
mental health services through the district board since it considers such payments ~o. be 
a "lump sum" payment contrary to existing constitutional and statutory prea~ditJDg 
re uirements. In addition, the county is advised that it should not con~ract wlth, or 
pr6vide funds to, a "private, nonprofit corporation"; therefore, ~he. county IS reluctant th 
approve the District Ment~ Health Plan prepared by the District III Mental Healt 
Board, a nonprofit corporatlOn. . f 

The Community Mental Health Act, part IVl Ch. 394, F. S., estabhs~es a system 0 
locally administered and controlled commumty mental health serVices under the 
supervision of thl; Department of Health and Rehabilitath:e Services. Section 3~4.68. Th~ 
community mental health programs established under this chapter are t~ b~ mtegrate 
with state operated programs to provide a unified mental health system wlthm t~e state. 
Section 394.66(3) and (8). The district mental health boards have, been .esta~hs~ed to 
provide coordinated mental health services within the department s service distrIcts °d 
subdistricts as defined in s. 20.19, F. S., see ss. 394.67(1), (lq), and (11) andc,l9

R
4
ul
·69, WE 

serve as a direct link between the department an? commUPlty progr~ms. ': e . 
4.09(2)(a) F.A.C. Members of the boards are appomted by the governIng bodies of those 
counties having jurisdiction in the board district, ss. 394.67(2) and 394.70, F. S., and each 
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board must be duly incorporated within the state as a nonprofit corporation. Section 1 of 
eh. 77·372, Laws of Florida (s. 394.69[5], F. S. 1977). Each board is charged with the 
responsibility of preparing a district mental health plan which reflects the program 
priorities established by the departml>ut and the needs of the district. This plan is to be 
submitted to the district administrator and to the governing bodies of the counties for 
review, comment, and approval. See s. 394.75. 

Financing of mental health services is based upon a uniform ratio of the state 
government responsibility and local particiJ)ation. Section 394.66, F. S. The state's share 
of finallcial particil?ation is 75 percent of the total operating costs of services and 
programs sJ;lecified m s. 394.75(3), F. S., less nonreimbursable expenditures as provided 
In s. 394.76(7), F. S., federal grants excluding funds earned under Title XX of the Social 
Security Act, 42 U.S.C.A. s. 1397, and inpatient and third·party payments for services 
rendered to individual eligible inpatients for which reimbursement has been requested 
from the state. Section 394.76(4), F. S., as aritended by s. 33 of Ch. 77·312, Laws of 
Florida. The expenditures of 100 percent of all third·party payments and fees for 
noninpatient services are also eligible for state financial J)articipation if such 
expenditures are in accordance with s. 394.76(7). Section 394.76(4)(d). 

Counties are required to participate in the funding of mental health services under 
their jurisdiction. Section 394.76(9), F. S. 1977, specifically provides: 

State funds for community mental health services shall be matched by local 
funds on a three to one basis respectively. Governing bodies within a district or 
subdistrict shall be required to participate in the funding of mental health 
services unde\' the jurisdiction of said governing body. The amount of the 
participation shall be at least that amount which, when added to other available 
local matching funds, is necessary to match state funds. 

"Governing bodies" means "the ,:hief legislative body of a county, a board of county 
commissioners or boards of county comnussioners acting jointly, or their counterparts in 
a charter government." Section 394.67(2), F. S. (1976 Supp.) A municipality contributing 
funds may be added into the local funds making up the tnree·to·one basis set forth in s. 
394.76(9), thereby decreasing the required amount of a county's participation in the 
funding of mental health services. 

Your first inquiry is directed as to whether the county may participate in providing 
and funding mental health services within its jurisdiction as required by s. 394.76(9), 
F. S., through the medium of a district mental health board, a nonprofit corporation. 
Section 10, Art. VII, State Const., prohibits the state or a county, municipality, special 
district, or flny agency thereof from lending or using its leasing power or credit to aid 
any private corporation, association, partnership or person. The purpose of this provision 
is "to protect public funds and resources from being exploited in assisting or promoting 
private ventures when the public would be at most incidentally benefited." Bannon v. 
Port of Palm Beach District, 246 So.2d 737, 741 (Fla. 1971); cf. State v. Town of North 
Miami, 59 So.2d 779 (Fla. 1952); Baily v. City of Tampa, 111 So. 119 (Fla. 1926). However, 
when a public purpose is involved, the courts have recognized that a county may 
accomplish this purpose through the medium of a nonprofit quasi·public corporation. See, 
generally, Burton v. Dade County, 166 So.2d 445 (Fla. 1964); cf. Raney v. City of 
Lakeland, 88 So.2d 148 (Fla. 1956). Thus, the applicability of the constitutional 
prohibitions contained in s. 10, Art. VII, are dependent in part on whether a valid public 
purpose is involved. The determination of what constitutes a valid public purpose for the 
expenditure of public funds is, at least initially, a determination for the Legislature. C(. 
Watson v. Larson, 33 So.2d 155 (Fla. 1947), cert. denied, 333 U.S. 862 (1948). With resQect 
to the establishment of mental health programs within this state, the Legislature has 
considered those services to be a proper subject for the expenditure of public funds. See 
also s. 125.01(1)(e), F. S., which authorizes counties to provide and operate health and 
welfare programs. If the purpose to be achieved constitutes a valid {lublic purpose, then 
the means to be applied to obtain such a purpose is largely within the discretion of the 
Legislature, see, generally, 81A C.J.S. States s. 205(b), p. 729. Cf, Florida Power 
Corporation v. Pinellas Utility Board, 40 So.2d 350 (Fla. 1949). The Florida Supreme 
Court, discussing public or quasi·public corporations, has stated: 

Their business ordinarily is stipulated by the Legislature to fill a public need 
without private I?rofit to any organizers or stockholders. Their function is to 
promote the public welfare and often they implement governmental regulations 
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within the state's police power. In a word, they are organized for the benefit of 
the public. [O'Malley v. Florida Insurance Guaranty Association, 257 So.2d 9 
(Fla. 1971).] 

See also Forbes Pioneer Boat Line v. Board of Commissioners of Everglades Drainage 
District, 82 So. 346 (Fla. 1919), in which the Florida Supreme Court discussed tlie 
distinction between private, quasi-public, and public corporations and public quasi­
corporations. District mental health boards, organized under Ch. 394, F. S., and 
incorporated as nonprofit corporations under Ch. 617, F. S., see s. 394.69(5), F. S. 1977, 
appear to qualify as quasi-public organizations; they are nonprofit, their services are 
available to the general puolic within the board district, and they serve a valid public 
purpose-mental health. Cf. AGO 073-40. The fact that a county under its home rule 
powers utilizes the services of a nonprofit organization to handle the operating details of 
mental health facilities or programs does not destroy the public nature or objective of the 
expenditure made for that specific county purpose. Cf. AGO 073-40 and cases cited 
therein. 

On the basis of the foregoing authorities, it appears that a county can utilize a private 
nonprofit corporation to carry out public purposes. Therefore, county participation in 
mental health programs through the medium of the district mental health boards is not 
violative of s. 10, Art. VII, of the Florida Constitution. 

Moreover, s. 394.73(1), F. S., provides that any county within the board district may 
contract for mental health services with the same authority as does the Department of 
Health and Rehabilitative Services. Since under s. 394.457, F. S., the department is 
authorized to contract with district boards to provide for, and be provided with, mental 
health services and facilities, it appears that a county, possessing the same authority as 
the department in this respect under s. 394.73(1), may also contract with the district 
boards to provide for these services. See also s. 394.73(2), (3), and (4), F. S., which 
provides that counties within a board district may enter into agreements with each other 
for the establishment of joint mental health programs and, in certain circumstances, may 
withdraw from such programs. However, under s. 394.76(9), F. S., the county is required 
to participate in the funding of these programs, and the foregoing statutory requirements 
of county participation may not be frustrated by a county's refusal to contract or to 
include in Its budget funds for these services to the extent mandated by the statute. 

AS TO QUESTION 2: 

As discussed in question 1, a county must participate in the funding of mental health 
services. The county's required participation in the funding of these mental health 
services may be accomplished through the medium of a district mental health board. 
However, neither the County Mental Health Act nor the rules promulgated by the 
Department of Health and Rehabilitative Services established guidelines as to the 
manner and procedure to be followed in budgeting, appropriating, and disbursing the 
county's respective proportionate share of the funding of mental health services under 
the county's jurisdiction. The Community Mental Health Act requires the district mental 
health board to prepare a budget and to "receive and disburse such funds as am 
entrusted to it by law or otherwise, including funds from both prive.te and public 
sources .... " Section 394.71(2), F. S. The total operating budget of a single board 
within a service district is limited to $200,000; if there are two or more boards within a 
district, the budget may be no greater than $225,000. Section 394.69(4), F. S. 1977. All 
funds received by the board must be disbursed in accordance with the district mrmtal 
health plan approved by the counties and department and an annual report submitted 
containing, inter alia, a fiscal accounting. See ss. 394.75 and 394.71(4), F. S. However, the 
manner in which local funds, both public and private, are to be -received, should be 
determined jointly by the appropriate district boards, service pr·.)viders and varJ.Jus 
funding sources within the board district. See Rule 10E-4.09(3)(a) F.A.C.; AGO 0'76-lfJ3. 

This office has consistently recognized that, in accordance wi.th constitutional and 
statutory requirements, the clerk of the circuit court as county auditor has a du(;y to 
audit and approve the disbursement of county funds. See s. l(d), Art. VIII, State Const., 
s. 129.09, F. S.; cf. AGO's 056-151 and 059-92. While a public purpose may be 
accomplished through a nongovernmental entity such as a nonpJ:ofit corporation, "[t]here 
must be some control retained by the public authority to avoid frustration of the public. 
purpose," O'Neill v. Burns, 198 So.2d 1, 4 (Fla. 1967). The-refore, in the absence ot 
constitutional or statutory authority, county funds may not be turned over in a lump SUIll 
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t~ a ll;oncounty agency or corporation to be expended by that organization in its 
dlscretl,on and not by county warrant. See, e.g., AGO 059-92 in which this office 
determ~n~d that, although a count>: c~uld arrange with a state or county welfare board 
to admInIster a welfare .program wlth~n the county, it could not turn over its funds to a 
governmental agency 'Ylthout preservmg the preaudit fU'lction of the clerk of the circuit 
court as county audItor. A county could not make a lump-sum payment to a 
governmental agenc~ .WIthout eXl?re~s statutory or constitutional authority. Accord: 
Attorney General OpmIOn. 064-~6. SIIDllarl>:, a county f?-ay not turn over its funds in lump 
SUIll to a nonprofit quaSI-publIc corporatIOn. In an mformal opinion to Bruce Jones 
County Attorne~ fo~ Palm Beach County, .da~ed January 22,1968, this office advised that 
lump-sum contrlbutl<~ns by cou~t~ commISSIons to other agencies were not authorized. 
The ~tatute upon whICh that opmlOn was based was substantially amended to expressly 
prOVIde. that the county could transfer money budgeted for the Palm Beach County 
Industnal Development Board to the board at the beginning of each fiscal year or in 
equal monthly payments. See informal advisory opinion to George H. Bailey, County 
Attorney for Palf?- Beach County, dated October 15, 1969. See also s. 160.01, F. S., which 
expre~sly auth?rlzes l~p-sum payments of county or municipal funds to regional 
plannmg councIl~. SectIOn 160.01 was amended in 1969 by Ch. 69-63, Laws of Florida, to 
expressly authonze such payments. 

It !s clear, therefore, that u~der the pres~nt language of part IV, Ch. 394, F. S., and in 
partICular, s. 394.76, a county IS not authonzed to make lump-sum payments to a district 
men~al health b?ar~1. rh~s, .since the countY. is required to budget and fund mental health 
services under lts JU!Is~ctIOn, an alternatIVe method of payment must be agreed upon 
by t.he county an1 distrIct mental ht;alth board. The clerk of the circuit court as county 
audftor m.ay audit all;d approve clrums for mental health services on an item-by-item 
baSIS, ~aymg such ~lalms b~ co.unty warrant upoll; submission of a proper voucher. The 
coun;y s contract With t~e distrIC~ b~ard may proVId~ an alternative method of payment; 
how_v~r! any con~ract WIth the distrIct board to prOVIde these services must preserve the 
preaudltmg functIOn of the clerk as county auditor. For example the district board may 
set up a revolving fund which would be reimbursed by the cdunty only after proper 
vouchers for the disbursement of such fund were audited by the clerk as county auditor 
and approved by the board of county commissioners. Cf. AGO 059-92. I would also refer 
yo~ to .the method se~ fo~th in s. 394.76(6), F. S. (1976 Supp.), for state reimbursement 
WhICh .I~ p:r:esently ~em? Implemented. I am advised by the Department of Health and 
RehabIlItatIVe SerVIces "hat under the "purchase of service approach" the state in effect 
purc~ases mental.health s.e:r:vices for which the respective boards a;e compensated. See 
also mformal adVIsory OpInIOn to Harry A. Johnson, II, Attorney for the Clerk of the 
Circuit Court of Palm Beach County, dated November 22, 1971, supplemented by letter 
to John ~. DUll;kle, qIerk of the Circuit Court of Palm Beach County, dated December 
16, 1971, III which thIS offi.ce concluded that monthly payments to a community mental 
health center based upon an agreement limiting the county's share to an agreed-upon 
perc~ll;t~ge of the center's. operating and capital expenses and requiring monthly 
reqUISItIons to be accompamed by fl. certified copy of the previous month's list of payroll 
warrants and warrants for operating expenses were not unauthorized "lump-sum" 
payments. ~uGh paymen.ts could be made by the county after a review by the clerk, as 
COUI~ty audItor, of such certified copy of the previous month's list of warrants submitted 
to him with the monthly requisitions. 

Accordingly, the county must participate in the funding of these mental health services 
~o the extent specified in s. 394.76(9), F. S. 1977, and is therefore required to contract and 
l~clude the required funding in the county's annual budget. Some control over the 
dlsbur.se~ent of thes~ ,funds, however, must be retained by the board of county 
commISSIOners, see O'NeIll, supra, and the duties and function of the clerk of the circuit 
court as county auditor must be preserved. Therefore, the county, in funding mental 
~~al~h services as required by s. 394.76~9), F. S. 197'1, may provide by contract with the 
Istnct mental health board for the disbursement of county funds. For example the 

bounty may warrant claims submitted by voucher on an item-by-item basis, or the di~trict 
oard may establish a revolving fund which will be reimbursed by the county after the 

~I.erk properly audits and approves claims. However, any contract with the board for 

d
!sbursement of county funds must insure that the payments are subject to propel' 
Isbursement C!ontrols and accounting procedures. 

213 

--~~~:~·~~~~~~-~'~'~-·~rt~z~~~ •••• ~~·~~~_. ___ . ___ .~.~~_. _________ ~~~.,_~-.& •. _~~F ---~~~~~=~ .. ~._~_.==. 



077-98 ANNUAL REPORT OF THE ATTORNEY GENERAL 

077·98-September 21,1977 

SOVEREIGN IMMUNITY 

DEPARTMENT OF CRIMINAL LAW ENFORCEMENT-MAY NOT PAY 
JUDGMENT AGAINST SPECIAL AGENT-MAY NOT 

PAY PUNITIVE DAMAGES 

To: William A. Troelstrup, Commissioner, Department of Criminal Law Enforcement, 
Tallahassee 

Prepared by: Martin S. Friedman, Assistant Attorney General 

QUESTIONS: 

1. Assuming funds are available in the Department of Criminal Law 
Enforcement budget and in light of s. 111.07, F. S., and s. 111.065, F. S. 
(1976 Supp.), would it be proper for the departll?-ent to ~ither pay the to~l 
$5 000 judgment for compensatory damages leVIed agrunst the two speCIal 
agents of the department (one of whom i!, still currentlr employed a~d 
one of whom is not), or, alternatively, reImburse them if they pay srud 
judgmc!:It? . . 

2. Assumh~;; funds are available in the department bu~get and In hght 
of s. 111.07, F. S., and s. 111.065, F. S. (l97~ Supp.), would It .b!'l proper for 
the department to either pay the $2,500 Judgment for pumtIve damages 
levied against the for~er. special a~en~ of the department or, 
alternativE::ly, reimburse him If he pays saId Judgment? 

SUMMARY: 

Thp. Department of Criminal Law Enforcement is not authorized by law 
to pay judgment for compensatory or. punit~v~ da~age~ :ender~d against 
a special agent of the department In a Clvil s~llt arlsmg prIor to. ~he 
enactment of s. 768.28, F. S. Even if s. 768.28 appli~d, paYll?-e?t of punItIve 
damages would not be authorized because this prOVlSlon expressly 
prohibits payment of punitive damages judgments. 

I note that the lawsuit upon which the judgment in question was based was filed prior 
to Florida's waiver of sovereign immunity b~ s .. 768.28, F. S. . . 

Both questions involve the same legal prmclples; therefore, they WIll be conSIdered 
together and answered accordingly. 

One must start from the basic premise that publ~c funds m~y .be expended only a.s 
authorized by law See Florida Development CommIssIon v. Dlckmson, 229 So.2d 6 (1 
D.C.A. Fla., 1969), ~ert. denied, 237 So.3d 530 (Fl~. 1970); 1\G~'s 071-28, 075-120, and 077-
8. The Legislature possesses the exclu~ive'power m <;letermmmg how, when, and for what 
purpose public moneys should be applIed In conductmg the government. State v. Lee, 163 
So 859 (Fla. 1938); State v. Green, 116 So. 66 (1928). . . 

Section 111.07, F. S., under certain circumstances, authori~es the stat~ or polItICal 
subdivision of the state to defend actions in to~t brought agamst. any of ItS officers or 
employees arising out of and in ~he scope of theIr. employment .. This statute relates only 
to the defense of tort suits ana does not mentlOn or authorIze the payment of any 
judgment subsequently rendered in the action. Likewise, s. 111.065, F. S. (1976 Supp), 
refers only to payment of legal costs and attorney fees for law enforcement offi~ers In 
civil and criminal actions in the specified circumstances and doe~ not mention ?r 
authorize the payment of any judgment that might be recoyer~d: It IS a settled rule In 
this state that, where a statute enumerates the things on WhICh It IS to operate ~here, t~e 
defense of certain tort actions and the pay:ment of le~al costs and attorney fees In certaIn 
instances) it impliedly e:tdudes from ItS operatlOn all other things not expressly 
mentioned therein (payment of judgments rendered in civil actions against state officer~ 
or employees individually). See Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1952), 
Interlachen Lakes Estates, Inc. v. Snyder, 304 So.2d 433 (Fla. 1974); Thayer v. State, 335 
So.2d 815 (Fla. 1976). 
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As previously indicated, the acti(,n Upon which the judgmCl1.t in question is predicated 
took place prior to the effective date Df Florida's waiver of sovereign immunity, s. 768.28, 
F. S. Section 768.28(5} now expressly forbids payment of punitive damages. This statute 
is not applicable to the instant cases, but does show the express policy of the Legislaturt1 
as to future cases. 

There is therefore no specific statutory authority under these circumstances for the 
Department of Criminal Law Enforcement to pay the jurigments in question. Under 
certain circumstances there is statutory authority to indemnify a warden or a deputy 
sheriff or a sheriff for a judgment rendered in a civil suit against .such person arising out 
of performance of his duties (s. 111.06, F. S.). Moreover, the Department of Health and 
Rehabilitative Services is authorized to compensate an officer, employe<1. or agent who 
has been held personally liable for the payment of a judgment rendered in II civil suit as 
a result of an act or omission within the scope of his employment or function ill. an 
amount equal to the amount of such judgment. [Sp.dinn 111.08, F. S.] No such statutory 
provision has been made for special agents of the Department of Criminal Law 
Enforcement. By thus specifically authorizing payment of judgments under certain 
circumstances to certain state officers and employees, the Legislature impliedly rejected 
such authority under all circumstances for all state officers and employees or the special 
agents of your department. As hereinbefore noted, the express mention of one thing in a 
statute is the exclusion of another. Mitchell v. Cotton, 3 Fla. 134 (1850); Bergh v. 
Stephens, 175 So.2d 787 (1 D.C.A. Fla., 1965); Wanda Marine Corp. v. State Dept. of 
Revenue, 305 So.2d 65 (1 D.C.A. Fla., 1974); and cf., In re Advisory Opinion of the 
Governor Civil Rights, 306 So.2d 520, 523 (Fla. 1975). 

It might be noted that the Legislature, if it acknowledges or determines that there is 
a liability on the part of the state to discharge the state's moral obligation to the affected 
special agents of you:r department, may enact a general law granting such relief to such 
special agents as it may determine is justified in the attending circumstances and 
appropriate moneys for payment of any such claims bill out of the General Revenue 
Fund. Cf. Dickinson v. Bradley, 298 So.2d 352 (Fla. 197'1), and see ss. 11.065 and 215.425, 
F. S. and AGO 072·99. 

Considering the foregoing discussion, both of your questions are answered in the 
negative. 

077.99-September 21, 1977 

TAXATION 

TA.,"C SALES-DISTRIBUTION OF PROCEEDS-SURPLUS 

To: Harry L. Coe, Jr., Executive Director, Department of Revenue, Tallahassee, and 
Harold Mullendore, Clerk, Circuit Court, Clearwater 

Prepared by: Staff 

QUESTIONS: 

1. In the event that a surplus from a tax deed sale exists after ad 
valorem tax and special assessment liens are first satisfied, and assuming 
no private liens exist, should the clerk distribute said surplus to satisfy in 
full, or if the surplus is insufficient, on a pro rata basis, all liens of varying 
priorities held by any government unit including, for exrunple, In.ternal 
Revenue Service liens, State of Florida liens for sales tax, intangible tax, 
Workmen's Compensation, county welfare liens, etc.? 

2. In the event that said surplus exists and both pUblic iiflU priva.te 
liens are of record, what is the clerk's duty as to distribution of said 
surplus; for example, assuming three liens in the following order of 
priority exist, i.e., an Internal Revenue Service lien, a mortgage, and a 
county welfare lien, and the federal and private lien in the absence of a 
tax deed sale would have priority over the county welfare lien, should 
the clerk satisfy the federal lien and not the others; or, assuming 
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sufficient funds exist, should the clerk satisfy all three in order that the 
county lien will be satisfied? 

3_ In the event that said surplus exists and only private liens are of 
record, what is the clerk's duty as to distribution of said surplus? 

SUMMARY: 

Section 197.291(2), F. S., requires the clerk of circuit court to distribute 
the excess proceeds from a tax deed sale to satisfy any liens of record 
held by governmental units against the property. In the event that such 
proceeds are insufficient to satisfy all such liens in full, the clerk is 
directed to disburse the surplus proceeds to the governmental units pro 
rata in full satisfaction of the liens. Any remaining balance of 
undistributed funds is to be retained for the benefit of the legal 
titleholder. 

Application of this statute in certain circumstances involving perfected 
federal tax liens, state liens for sales or intangible taxes, workmen's 
compensat~on liens, county welfare l~en~, an~ p,e.!fec::.ted "private m.ortgage 
and other hens may encounter constitutIOnal ditticutty, nowever, oecause 
compliance with its mandate could alter the lawfully established and the 
normal priority of liens and extin!(tllish a lienholder's or pr0:(iel'ty owner's 
rights in or to the surplus proceeas of the tax deed sale. Such application 
and distribution of such proceeds may operate to divest or impair 
constitutionally protected contractual and lien or property rights in 
violation of the Due Process and Contract Clauses of the Florida and 
United States Constitutions, in the absence of statutory notice that such 
rights may be so divested or impaired by operation of the distribution 
scheme prescribed by the statute. To the extent that such distribution 
displaced or impaired a federally held lien, the statute would appear to 
be violative of the Supremacy Clause of the United States Constitution. 

The Attorney General cannot declare a statute unconstitutional or 
advise any officer to disregard a legislative direction or mandate. On the 
contrary, the statute is presumed to be constitutional and must be given 
effect until judicially declared invalid. In the event that the clerk of 
circuit comt has reasonable doubts as to the statute's validity or its 
application in the foregoing circumstances or his duties thereunder, he 
hus standing to bring ali appropriate judicial proceecling for declaratory 

I
'. relief against the property owner and the holders of perfected and 

recorded liens to determine its validity and his duties thereunder. 
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go,,:ern~ental unit~ shall be paid the excess on a pro rata basis in full 
satIsfactIOn of the hens. 

If! af~er all liens for general taxes are paid in full, there remains a balance of 
undistrtbuted funds, the clerk shall retain said funds for the person who on the 
day of the sale was the legal titleholder of record. 

The quoted portion of t~e rule esse~tially tracks the languap"e of s. 197.291(2), but then I 
d7parts from th~ or~mary meamng of that language 'by limiting the scope of 
dlsb~r~eme!1t to all hens f~r g~~eral taxes." Compare the language of the statute 
reqUlrmg disbursement to satlsfy any lien of record held by a governmental unit." 

.f>. l?::oper Id'esPtohnsel to youdr hquestio~s II'!ust lbegin with some observations about lien , 
prlorl.~es un er e aw an t e constltutlOna protection given to lienholders. A lien is 
a sp.ecles of I;>rol?erty protected by the due process clauses of the United States and 
Florida qonst;tutlOns. See Amendment XIV, United State" Constitution; s. 9, Art. I, State 
?of~t;, 2Ity:. 9~ ~anfor~ v .. McClelland, ~63 So .. 513 (Fla: 1935); Seaboard All-Florida Rwy. 
v. """"":lLt,. J.'U ;:'0. 880 (Fla. 1932). A lien or rtght agamst the security of a mortgage or 
other h~n IS foun~ed on contract, the impairment of which is prohibited by the contract 
daus~s I~ the Umted States and Florida Constitutions. Section 10, Art. I, United States 
ConstitutIOn; s. 10, Art. I, State Const.; Morton v. Zuckerman-Vernon Corp. 290 So.2d 141 
(3 D.C.A. Fla., 1974). 

Florida has by stat~te ma~e all ad valorem taxes first liens, superior to all other liens, 
on any property agamst which the taxes have been assessed, which continue in force 
from January 1 of the year the taxes were levied until discharged by payment as 
provided. in Ch. 197, F. S., or until barred by Ch. 95, F. S. See ss. 192.053 and 197.056(1), 
f· S. A hen created through the sale of a tax certificate may not be foreclosed or enforced 
m an.y man~er except as p~escribed ,in. Ch. 197. See s. 197.056(2). Other statutes give 
certal? speCial assess.ment hens a prtOrtty equal to that of liens for general taxes and 
supe~lOr to all other hens. Se~, e.g., ss: 153.05(10) and 170.0~, F. S. For all other liens, the 
general rule at common law IS that hens take precedence III the order of their creation 
~nless, ~ lier;, p~ior in time is intrinsice;Ily defective or is rielo't,royed by some action of the 
,lcuh'hut:i'. nt(:rturdson Trac~or Co. u. :iquare Deal Machinery Co., 149 So.2d 338 (3 D.C.A. 
Fla., 1963);.51 An;t. ~~r.2d LIens s. 5~ (1970). Therefore, absenT statutory authority to the 
contrary, hen prlOrttles .are detern;tllled by the c~ronologicR! order in which they are 
perfected an~ recorded III the offiCial records of tne approprtate county or counties as 
may be reqUIred b.y statute to be effectual against ('\"editors on subsequent purchasers for 
value Without notice. See, e.!!., s. 695.01. F. S. 

t, __ . "" ' ......... "" ... _,,~. __ , .. _ , ... ~~~;~?~~~~~~~f:~~~~~~~.?~:~~~~~?~~~~:~!.~:~~.~,~t~~~~~:~;'~~~!?R;;~i~~~~,~p~~r.~~:~:_." J,~ 
If the property is purchased for an amount in excess of the statutory bid of the 
certificate holder, the excess shall be paid over and disbursed by the clerk. The 
clerk shall dist.ribute the excess to the governmental units for the payment of 
any lien of record held by a governmental unit against the property. In the 
event the excess is not sufficient to pay all of such liens in full, the governmental 
units shall be paid the excess pro rata in full satisfaction of the lien. If, after all 
liens of record of the governmental units upon the property are paid in full, 
there remains a balance of undistributed funds, the balance of the purchase 
price shall be retained by the clerk for the benefit ofthe person who on the day 
of the sale was the legal titleholder of record. . . . 

I note,~arenthetically, that the intangible tax anJ sales tax liens mentioned in your 
first que~tlOn are accorded a priority based on their chronological order of perfection and 
recor?atlOn. See ss. 199.262 and 212.15(3), F. S. See also s. 214.45, F. S. The special act 
creating the county welfare lien provides that it shall be enforceable "in the same 
mauner as mortgages." Chapter 63-1787, Laws of Florida. Therefore, such liens are also 
governed ~y the common law rule, i.e., their priority is determined by chronological order 

•• ,,~, :;JEt'fed:iun 'a'ud'" l'\;c(5i'tfatloii~ 'lninvoi'IUi'i'eii'8' c0n'lpensaiii:in"ueU'"is" given''t'ne'same'''''' ."'''''' ..... ,", ....... " .. ~. 
preference of lien against the assets of an insurance r.arrier or employer as is allowed by 

The Department of Revenue has promUlgated an administrative rule construing and 
implementing s. 197.291(2), F. S., the material part of which, for the purposes of this 
opinion, was not affected by the amendatory provisions of s. 4 of Ch. 77-354, supra. Rule 
12DwI2.38, P.l\.'C" r~'ada iLi p8rtiil~llt part: . ., ... 

If the property is purchased for an amount in excess of the statutory 
(opening) bid the excess shall be distributed to governmental units for the 
payment of any lien of record held by a governmental unit against the property. 
If the excess is not sufficient to pay all of such liens in full, then the 
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law to the c)aimant ~or unp~id w~ges or otherwise. Section 440.23, F. S. Compensation ' 
?rders of a Judge of Illdustnal claims or orders of the Industrial Relations Commission 
III the event of default or failure to comply with such order, are enforceable by th~ 
appropriate circuit court having jurisdiction by a writ of execution or such other process 
of the court a~ may be necessary to enforce such orders. Section 440.24, F. S. Such 

Pcoemrfpet~satlOndliens 0dr t'Yritssof ex
z
ecution

7 
t
3
h
o
erefore take priority in the order of their r ' 

ec lO.n an recor a ~on. ee a so ~s. ~. 7 and 713.50, F. S., for the priorities and 
re?or?atIon and perfectIOn of mechamcs' hens of laborers against real property and the 
prlOnty and enforcement of other m~scellaneous liens on personal property respectively. 

Se~tI~n. 197.291(~), ~. S., does not m terms expressly alter this well-established scheme 
of p~lOntJes. N:ot~lllg III the s~atute purports to make any lien superior to any other lien 
or glve any prIOrIty to a publIc charge or nonproperty tax lien. Rather, the statute deals 
:;:cl,usive},Y w.ith the distribution of eXC'f\SS pr.o!"I""!f:l.~fr!l~.::\ ~!:"lH:ale, by comm&1iding the 
\:li:lrit to OJstnbute the surplus to "the governmental umts for the payment of any lien of 
record .... " Nevertheless, if the clerk obeys this statutory mandate his action ~ay 
!'esul~ in an unconstituti.onal deprivation or impairment of lien or property rights or 
Impairment of contract nghtR. 

In.th~ first place, such a d~stributi(jn would operate to destroy any rights of private or 
public henholders of record III or to the excess proceeds of a tax deed sale, which rights 
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might otherwise take priority. Although Florida courts appeal' not to have addressed the 
question, a number of other jurisdictions protect a private lienholder's rights to a tax sale 
surplUS. 72 Am. Jur.2d State and Local Taxation s. 911 (1954); 85 C.J.S. Taxation s. 817(b) 
(1974). These other jurisdictions include "lien" states, where the lienor 'receives no title 
or estate in the mortgaged property. See 59 C.J.S. Mortgages s. l(b)(1), n. 15 (1949). 
Florida is a "lien" state. Section 679.02, F. S.; Georgia Casualty Co. v. O'Donnell, 147 So. 
267 (Fla. 1933); Hoffman v. Semet, 316 So.2d 649 (4 D.C.A. Fla., 1975). If presented with 
the issue, the Florida courts might well follow this body of authority in recognizing a 
private 01' public lienholder's rights in or to the tax deed sale surplus proceeds. 

Moreover, strict compliance with the statutory mandate would destroy the normal 
priority inter se of liens held by the governmental units. The statute requires that such 
liens be satisfied pro rata rather than in their normal order of priority whenever the 
excess proceeds fail to cover the full amount of such liens. To that extent liens for special 
assessments and various other public liens prior in time will be partially subordinated to 
subsequent nonproperty tax public liens. 

Finally, although the statute commands that recorded public liens held by a 
governmental unit against the affected property be satisfied, there is no requirement that 
such public liens be choate. Inchoate public liens (e.g., contingent liens and liens not fixed 
in amount) might thus be elevated to parit;: with choate public liens and be given 
superiority over choate private liens. The statutory distribution may therefore offend the 
general rule that choate liens are superior in dignity to inchoate liens. C{. United States 
v. Security Trust and Savings Bank of San Diego, 340 U.S. 47 (1950), upholding a federal 
tax lien against an existing inchoate attachment lien. 

The holders of liens which are in effect wholly or partially subordinated by the clerk's 
distribution of the surplus proceeda :stand to lose their security interests entirely. The 
effect of a tax deed sale is to extinguish existing interests in or liens upon the property 
(with exceptions not relevant here), so that the purchaser may acquire an independent 
and unencumbered title. Section 197.271, F. S. See Stuart v. St.ephanus, 114 So. 767 (Fla. 
1927); Torreyson v. Dutton, 188 So. 805 (Fla. 1939), modified 190 So. 430 (Fla. 1939); Lee 
v. Carpenter, 132 So.2d 433 (2 D.C.A. Fla., 1961). Therefore, the holders of such existing 
liens are barred from foreclosing or obtaining execution on their liens on or against the 
property, althou~h they may still proceed in personam on the debt. The divestment or 
Imoairment of hen rights by a statute regulating only the distribution of the excess 
proceeds of a tax deed sale may, however, offend the constitutional due process and 
contract rights guarantees described above. 

It has been held that a state legislature may, by statute, alter prospectively the priority 
of liens arising under state law so as to give priority to a public charge. See Provident 
lnst. For Savings v. Mayor and Alderman of Jersey City, 113 U.S. 506 (188n); Glisson v. 
Hancock, 181 So. 379 (Fla. 1938); 51 Am. Jur.2d Liens s. 57 (1970). It is questiollable, 
however, whether this result can be accomplished through the medium of a statute which 
purports only to govern the distribution of tax deed sale surplus proceeds, without any 
express language in the text or title of the act relating to lien priority. See Ch. 73-332, 
Laws of Florida. C{. City of Lake Worth v. McLeod, 151 So. 318 (Fla. 1933), holding that 
a statute requiring officers making sales of property under judicial process (in an action 
to foreclose a state and county tax certificate) to pay from the proceeds of such sale all 
state, county, and municipal taxes did not regulate liens and priorities of taxes and 
special assessments. See also State ex ral. Housing Auth. of Plant City v. Kirk, 231 So.2d 
522 (Fla. 1970), in which the court held that an excise tax exemption for public housing 
Ruthorities, established by longstanding legal precedent, could not be repealed by 
implication in an amendment to the statute when the amendment did not expressly 
mention public housing authorities and when the title to the amendatory act conveyed 
no notice that the term "business" had been redefined 01' that there was any purpose to 
impose such tax on I)Ublic housing autho~'ities. It is also questionable whether this result 
can be accomplished without any limitation whatsoever on the nature of the public 
charge(s) or liens to be given priol·ity. For example, the application of this statute to 
publicly or privately held liens (other than liens for general taxes and special assessments 
given priority by statute) would permit a property owner to subordinate a prior mortgage 
or other perfected lien, thereby obtaining a personal benefit through his unilateral action 
in granting a county welfare lien which is by law enforceable in the same manner as a 
mortgage. The consideration for such lien (welfare funds or services) does not improve 
or enhance the value of the encumbered or mortgaged property, nor does the mortgagee 
01' other lienor have any statutory notice in advance that his lien priority 01' 
constitutiollally protected contract and property rights may be so divested or impaired. 

218 

ANNUAL REPORT OF THE ATTORNEY GENERAL 077-100 

These difficulties may well be grounds for objection under the Due Process and Contract 
Clauses, supra. 

Wholly apart from the foregoing discussion, your questions raise the additional 
problem of how s. 197291(2), F. S., applies to a federal tax lien. Liens arising under 
federal law are governed by federal law and may not be subordinated or displaced by a 
state statute. Se.e United States v. Equitable Life Assur. Soc., 384 U.S. 323 (1966); United 
States v. Roessling, 280 F.2d 933 (5th Cir. H160); United States v. First Federal Savings 
& Loan J\.ss'n, 155 So.2d 192 (2,D.C.A .. Fla., 1963). In Roessling, supra, the Fifth Circuit 
r.uled that a fe?eral mortgag~ hen which was prior in time to a Florida ad valorem tax 
hen was superl?r to tI;e. tax lien, absent a federal statute to the contrary. With respect 
to federal tax hens ansmg und~r t~e Internal ~evenue Code, it appears that Congress 
has now conse~ted to the subordinatlOn of such hens to state-created liens for ad valorem 
t~es a~4 speCIal assessments, where state law gives such liens priority over all other 
hens .arlsmg under state law. 26 U.S.C. s. 6323(b)(6)(A) and (B). 

T¥s federal ~tatute does ~ot, however, permit a federal tax lien to be wholly or 
partially .s';1bordlpa~ed to any hen not enumerated in the federal fltatute or liens not given 
the reqUlslte p~lOrlty by st~te law or to subsequent state liens for sales or intangible 
taxes, wo~kmen s compensatlOn, or county welfare payments or services. It certainly does 
!lot perml.t a p~rfected federal tax lien to be wholly or partially subordinated to an 
mchoate ¥en ansmg un.der state law. United States v. Security Trust and Savings Bank 
of ~an DIego, supra. Fi?all:y, the federal courts have held that, in the event property 
subJec~ to a. federal tax hen IS sold for ad valorem taxes, the federal tax lien is converted 
to a pght m or to the surpl~s J?roceeds of the tax sale, superior to the rights of the 
preVlOUS record owner (who, mCldentally, was not the party liable for the federal tax). 
~oyer v. Mathas, ~3.2 F.Supp. 357 (S.D. Fla. 1971), a/f'd, 458 F,2d 431 (5th Cir. 1972). 
Under these authorItIes a state statute operating to divest or impair federal rights in the 
surplus proceeds of.a t~x deed ~ale would appear to be violative of the supremacy clause 
of the federal. consbtution .. ArtlCle VI, paragraph 2, United States Constitution. 
T~e t:oregomg observatlOns and au.thorities lead me to the conclusion that the 

apph~atl?n of s. 197.291(2), F. S., m the circumstances aforesaid, may impair 
constltutlOnally protected contract and lien 01' property rights and contravene the 
Supr~ma.cy Clause of the United States Constitution. The statute is presumed to be 
constltutlOnal, however, and must be comI>lied with until such time as it is judicially 
declared invalid. Evans v. Hillsborough County, 186 So. 193 (Fla. 1938); White v. 
~ran~on, 156 So. 303 (Fla. 1934). This office has no authority either to declare the statute 
mvahd vel non or in its application to the facts delineated in your inquiry 01' to advise 
noncompliance with its direction 01' mandate. ' 
. The c.lerk of circuit court will have to follow the requirements of s. 197.291(2), F. S., in 

?isbur~ll~g t?e exce~s proceeds of a tll:x de~d sale unless he has reasonable doubts as to 
Its vahdlty m the CIrcumstances speCIfied m the questions posed herein. In that event 
however, he has standing to institute legal proceedings to determine the validity of th~ 
statute and his duties thereunder. State ex reI. Harrell v. Cone, 177 So. 854 (Fla. 1938); 
~tate v. Hal~, 176 So. 577 (Fla. 1937); White v. Crandon, supra. I therefore suggest that 
If the clerk IS uns~e as to tI;e validity o.f the stat~te or its application to the property 
owner and the hens and henors hereInabove discussed, he bring proceedings for 
declara~ory relief against the property owner and all holders of recorded liens to 
dete~mme the statute's validity vel non or in its application to the property owner and 
the henors in question and his duties thereunder. 

077-100-September 28,1977 

TAXATION 

MILLAGE LIMITATION INAPPLICABLE TO TAXES PLEDGED 
AS SECURITY FOR BOND ISSUE 

To: Josie L. Davis, Jr., Baker County Property Appraiser, Macclenny 

Prepared by: Harold F. X. Purnell, Assistant Attorney General 
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QUESTION: 

Would ad valorem taxes levied by the Baker County Hospital District, 
created by Ch. 28887, 1953, Laws of Florida, be subject to the millage 
limitation set forth by s. 200.071(1), F. S.? 

SUMMARY: 

The millage limitations contained in s. 9(b), Art. VII, State Const., and 
s. 200.071(1), F. S., do not by thle express terms of such provisions ~pply to 
ad valorem taxes pledged as security for the payment of a bond Issue. 

--jpJ'S' ~. 'If7 

The information provided this office in connection with tlllS opinion request discl,!ses 
that the Baker County Hospital District was created by Ch. 28887, 1953, Laws of FlOrIda, 
a general law of local application, which was approved by the county electorate. :rhe act 
provides that the district boundaries are coterminous with the county and authorIzes the 
levy of a "Hospital Tax" of no more than 5 mills on the do~ar value of all t~xa~le 
property in the county. Pursu~nt to s. 10(b) of the act, the.g~vernmg board of the dl~trICt, 
the hospital authority certifies to the county commiSSIOn the amount of millage 
necessary for the ensui~g fi~cal yea~, and the commission ','shall be ~ompelled to levy the 
amount of millage so certified." Fmally, the act a~thorI~es the ~~suance of b?I!-ds or 
revenue certificates secured by a pledge of the Hospital Tax or the anticipated 
revenues to be received by the hospita! a~thorit¥. ... 

Such factual basis, standing alone, IS InsuffiCient to take the district outSide of the 
purview of AGO 072-340, in which it was held that the millage limitations of s. 200.071(P, 
F. S., apply to a countyv.j.de hospital dis~rict cr~at.ed ?y an electorate approved speCial 
act which expressly prOVided that the millage lImitatIOns of s. 200.071(1) 'Yould nO.t ?e 
applicable. Such opinion was predicated o~ s. ~1, Art: III, Stat.e Const., ~hICh prohibits 
special laws or general laws of local applIcatlon"w1;ich pertam to the; assessment or 
collection of taxes for state or county purposes. Smce s. 200.071(1) IS a genera~ l~w 
providing for uniformity in assessment levels of county ad valorem taxes, the opmlOn 
concluded that a special act authorizing an exception to such uniform levels would be 
"constitutionally inappropriate." . . . 

One additional factor, however, not present m AGO 072-340, Inures to the Instant 
situation. It is noted that the 5-mill tax levy provided for in Ch. 28887, 1953, Laws of 
Florida, has been pledge4 as security fO.r the repay~ent of a district ?on.d ~ssue. In 1957, 
the district sold a bond Issue secured In whole or In part by the district s ad valorem 
taxing power. Pursuant to s. 12(b), Art. VII, this bond issue was retired through the 
issuance and sale of a refunding bond series in 1976. Again the district's ad valorem 
taxing power has been pledged as security for refund b.ond iss,!e. . . . . 

The millage limitations on ad valorem taxes find their constitutIOnal authorizatIOn m 
s. 9(b), Art. VII, which applies said millage limitat~,ons to al~ "[a]d ,valorem taxes, 
exclusive of taxes levied for the payment of bonds . .. , (E!llphasls supphed.) Further,:;. 
15 Art XII State Const., prOVides that ad valorem taXing powers vested by law In 
sp~cial districts at the time of adoption of the 1968 Constitution "shall not be abrogated 
by Section 9(b) of Article VII" but may be restricted or withdrawn by law un.less 
"necessary to pay outstanding debts." Indeed, it appears that s .. 200.071, F. S./ I.S a 
restriction within the contemplation of s. 15, Art. XII. In enacting such restrictIon, 
however, the Legislature expressly provided in s. 200.071(1) that: 

•.. no aggregate ad valorem tali:. millage .sha.ll be levie~ against ~eal and 
tangible personal property by counties and distrICts as herem defined In ~xcess 
of 10 mills on tne dollar of' nssessed value, except for. . . debt servIce on 
obligations issued in connection therewith! a~d except f<?r that. millage 
authorized in s. 9, Art. VII of the State ConstitutIOn. (EmphaSIS supplIed.) 

Further, the Legislature provided in s. 200.181(1), F. S., that: 

None of the provisions of this chapter or of ~~y ~ther law, whether g~n~ral, 
special or local or of the charter of any mumclpahty or county, shall limit 01' 
restrict the rate or the amount of the ad valorem taxes levied for the payment 
of the principal of and the interest on any debt service whether secured by 
revenue certificates or by bonds for which the full faith and credit of any 
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county, municipality or taxing district may be pledged, and such taxes shall be 
in addition to all other taxes authorized or limited to law. 

In the instant matter, it is noted that application of s. 200.071(1), F. S., to the combined 
count~ an~ hospital di~trict l~vy :vould le.ave the hospital di.strict 'Yith insufficient funds 
to .satlsfy ItS debt servlc!'l obligatlOn.s, V;hich are backed by ItS 5-mlll taxing power. This 
bemg so, the aforementIOned constitutIOnal and statutory provisions would provide an 
exceptio!"! to the ~}llage ¥I?itation found in s. 200.071(1). and wo~ld.authorize the levy of 
~he hospital tax m additIOn to all other/taxes authorized or lllmted by law." Section 
!<lOO.181(1), F. S. 

077-101-8eptember 28,1977 

FLORIDA RETIREMENT SYSTEM 

CONFLICT WITH FEDERAL REGULATIONS FOR CETA EMPLOYEES 

To: William H. Ravenell, Secretary, Department of Community Affairs, Tallahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Does state law governing the Florida Retirement System permit the 
administration of retirement funds in the manner required by Federal 
Comprehensive Employment and Training Act regulations 29 C.F.R. s. 
98.25, effective October 1, 1977? 

SUMMARY: 

Chal?ter 121, F. S., the Florida Retirement System, does not permit the 
admimstration of retirement funds in the manner required oy Federal 
Comprehensive Employment and Training Act regulations, 29 C.P.R. s. 
98.25, effective October 1, 1977. 

According to information furnished this office by the Department of Community 
Affairs, the United States Department of Labor has promulgated a revised regulation, 29 
C.F.R. s. 98.25, effective October 1, 1977, in an attempt to ensure that Comprehensive 
Employment and Training Act (hereafter CETA) funds are not used for retirement 
programs where CETA participants are not employed long enough to benefit from the 
retirement program. Under the revised regulation, CETA funds may be paid into 
retirement systems only in cases where CETA employees derive an actual benefit from 
such participation. Mter October 1, 1977, CETA funds may be paid into a retirement 
system only on behalf of those participants in on-the-job training, work experience, and 
pp.blic service employment in public or private nonprofit agencies who obtain vested 
rights in the program or unsubsidized employment and retain the retirement benefit. See 
29 C.F.R. s. 98.25(a)(1)-(3). However, because some states currently require that CETA 
employees become members of state retirement systems, the regulations permit the 
regIOnal administration, with the approval of the regional solicitor, to grant an extension 
of time to a prime sponsor or eligible applicant who is located in a state where state law 
prohibits the implementation of procedures required by s. 98.25. Such an extension may 
be granted for not more than 1 calendar year or up to the end of the next regular session 
of state legislature, whichever occurs first. An extension may be granted only upon a 
Showing by a legally supported opinion of the state attorney general that the legislature 
must change or modify a particular state law or laws so that the prime sponsor or eligible 
applicant may comply with s. 98.25 in the case of CETA funds and that the procedures 
required by s. 98.25 may not be legally implemented by order of the governor or by other 
executive authority. 

Section 121.051, F. S., requires participation in the Florida Retirement System !Jy all 
officers and employees employed on or after December 1, 1970. As used in Ch. 121, F. S., 
an officer or employee is defined at s. 121.021(11) as 

221 



-----~-~-----------------------------------"".-.... ·""·~-Mi!!I .... -..• '"'".a: .... __ ~______ -

077-102 ANNUAL REPORT OF THE ATTORNEY GENERAL 

... any person receiving salary payments for work performed in a regularly 
established position and, if employed by a city or special district, employed in 
a covered group. 

According to the department, while state-employed CETA participants are considered 
HOPS-Other Personnel Services" and are not considered filling regularly established 
positions by the state, many local governmental CETA participants are covered by the 
definition of officer or employee and are required by state law to participate in the 
Florida Retirement System, Ch. 121. While coverage of this latter class of local 
participants is required by state law. the revised federal regulation in question. 29 C.F.R. 
s. 98.25, conflicts with Ch. 121 in the manner in which administration of the fund is 
prescribed. 

Specifically, Ch. 121, F. S., provides for purchase of retirement credits retroactively 
only for certain limited types of prior service. See, e.g .• ss. 121.08, 121.111, and 121.121, 
regarding, respectively, contributions for past or prior service, military service, and 
leaves of absence. The purchase of prior CETA employment credits is not included under 
the statutes. Further, a covered employee vests membership in the Florida Retirement 
Service after 10 years of creditable service. Section 121.091(5). If an employee terminates 
his employment prior to vesting, he is entitled to a refund of contributions he paid, but 
no provision is made for refund of the employer's contributions. See AGO 074-331. 

Further, I am unaware of any provision of the Florida Constitution or state statute 
which would permit the Governor or other executive authority to implement the 
procedures required by 29 C.F.R. s. 98.25 independent of the Legislature. Attorney 
General Opinions 075-62 and 076-51. To the contrary, before the procedures outlined in 
29 C.F.R. s. 98.25 could be met by the State of Florida, legislative action in the form of 
amendments to Ch. 121, F. S., would be required. 

Your question is, therefore. answered in the negative. 

077-102-September 29, 1977 

DRIVER'S LICENSES 

NONPROFIT CHILD CARE AGENCY MAY SIGN MINOR'S 
APPLICATION FOR LICENSE 

To: Ralph Davis, Executive Director, Department of Highway Safety and Motor Vehicles, 
Tallahassee 

Prepared by: David J. Baron, Assistant Attorney General 

QUESTION: 

Mayan officer or representative of a licensed nonprofit child care 
agency that has the care and custody of a person under 18 years of age 
sign the application of such person for a driver's license pursuant to s. 
322.09(1)(a) and (3), F. S., on behalf of such agency and bind the agency 
instead of the officer or representative that signs on behalf of the agency? 

SUMMARY: 

A licensed nonprofit child care agency having custody of a minor may 
sign such minor's application for an instructior: permit or operator's 
license under s. 322.09(1)(a), F. S., if neither parent of such minor is living, 
if incorporated, or if unincorporated and so provided by its governing 
charter, contract, constitution, or bylaws, and the execution binds and 
makes the child care agency if incorporated, and if an unincorporated 
association, the members thereof, liable under s. 322.09(3), F. S., for any 
negligence or willful misconduct of such minor applicant and not the 
authorized individual officer, agent, or representative who signed the 
application in such capacity for and on behalf of such child care agency. 
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Section 322.09(1)(a), F. S., provides: 

The application of any person under the age of 18 years for an instruction 
permit or operator's license shall be signed by both the father and mother of 
the applicant, if both are living and have custody of him or in the event neither 
pqr~nt is living, then by. th~ person ... having su~h custody . .. who is 
''':llh,ng t? assuJl?e t.he obligat~on Imposed 1.!-nder this chapter upon a person 
slgnmg tne applicatIOn of a mmor. (EmphaSIS supplied.) 

Section 322.09(3), F. S., provides: 

A~y. negligence or w!llful miscon~uct of a minor under the age of 18 years when 
drlvmg ~ motor vehlc:le upon a hlg~wa.y shall be imputed to the person or head 
of ~ family who has slgn~4 the applzcatlon of su~h mino,r for a permit or license, 
which person shall be Jomtl¥ and seve~ally h~ble With such minor for any 
damages caused by such negligence or Willful misconduct. (Emphasis supplied.) 

Section 1.01(3), F. S., provides that in construing the Florida Statutes and each word 
~r phrase. t.hereof, wher~ ~he context. permits, the word "person" includes 

. aSSOCiatIOns, ... fidUCiarIes, corporations, and all other groups or combinations." 
For the purposes of Ch. 322, F. S., s. 322.01(5) defines "person" to mean "[elvery 

natur!il person, firm, copa~tnership, association or corporation." 
A hcensed nonprofit chIld care agency, whether incorporated or an association is a 

"person" with~n the purview of ss. ?22.01(5) and 322.09(1)(a) and (3), F. S., becaus~ the 
conte?'t ,Permits and, therefore, IS authorized (where the association's contract 
constitutIOn, or bylaws authorize or permit such action) to sign the application of a minOl: 
(any person under the age of 18 .ye~~s) for an instruction permit or 0J?erator'~\ license 
u~der s. 322.09(1)(a) ~d assume liablhty under s. 322.09(3) for any neghgence 01 willful 
misconduct of such minor when driving a motor vehicle upon a highway if it has custody 
of the minor applicant, and if neither pCl;re'}t of such minor is living. 

Such a hcensed chIld care agency If Incorporated, and if unincorporated and so 
providf7d by its governing contract, constitution, or bylaws, oper- 1S through its duly 
authol'lzed ofI!.cer;:;, agents, and representative') acting under and a' provided for by its 
charter, constitUtion, or bylaws. See, generally, Covert v. Terri AviLdon Inc 197 So 2d 
~~, ~3 (3 D.C.A. FI.a., 1967); ;Brown v. Cahill, 157 So.2d 871, 873 (3 D.C.A. Fla., 1963); 
.~16ase v. Warm Mmeral Springs, Inc., 128 So.2d 174, 179 (2 D.C.A. Fla., 1$61); Hunt v. 
Adam;:;, ~49 So. 24, 25 (Fla. 1933). See also 19 C.J.S. Corporations ss. 993, 999. 7 C.J.S. 
Assoczatwns ss. 11, 12, 19, 20. Such minor's application for an instruction permit or 
operator's license must, of necessity, ~e executed or signed for such child care agency by 
such officers, agents, 01' representatives as authorized by its charter, constitution or 
?ylaws, B;nd such execution .bil,1ds and makes the child care agency if incorporated, ~nd 
If an umncorporated aSSOCiatIOn, the members thereof, the "person" liable under s. 
322.09(3), F. S., for any negligence or willful misconduct of such minor applicant and not 
the authorized il!dividual ?fficer, agent, or representativ~ who signed the application in 
su~h representative capacity for and on behalf of such Illcorporated or unincorporated 
child care agency. 

It s~ould be noted that whoever owns any motor vehicle and consents to a minor 
operatmg the same should fully comply with the existing insurance and financial 
responsibility laws of the State of Florida. However, to the extent that damages caused 
by the negligence or willful misconduct of any such minor operator exceed !;Uch insurance 
cover~ge, the licensed c~ild care agency signing the minor's application for an instruction 
permit or. operator's licensf7 under s. 322.09(1)(a), F. S., would remain jointly and 
seyerally hable with such mlllor for any damages caused by such negligence or willful 
misconduct as provided in s. 322.09(3), F. S. The authorized officer. agent or 
repbresentative who signed such minor's application when acting in such capacity fo/ and 
on ehalf of the licensed child care agency, pursuant to s. 322.09(1)(a) does not assume 
aUnd is not legally charged with, any personal liability because in legal effect it is th~ 

censed child care agency that is the "person" signing the minor's application and 
assuming the liability imposed under s. 322.09(0), assuming that in the case of an 
association the contract, constitution, or bylaws of the association so authorizes or 
permits and the application is signed by the authorized officer or representative in the 
llame of the association and the manner of sign!:'lg clearly imputes an intention to bind 
only the association and not the individual agell", officer, or representative personally. 
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It is a settled rule that where a statute enumerate~ the things on which i~ is t? ope:ate 
(here a person having custody of a minor where neither parent of such. mmor IS hvmg), 
it impliedly excludes from its operation all things not expressly mentIOned, Thayer v. 
State, 335 So.2d 815, 817 (Fla. 1976), Interlachen l:akes Estat~s, Inc. v. Snyd~r, 304 So.2d 
433, 434 (FIR. 1973), or where it sets forth exc.eptlOns (her~, m .the even~ neIther parent 
of a minor applicant is living), no other exceptlO~s may be Implied to be mtended. Dobbs 
v. Sea Isle Hotel, 56 So.2d 341, 342 (Fla. 1952), BIddle v. State Beverage Department, 187 
So.2d 65, 67 (4 D.C.A. Fla., 1966); also see Farrey v. B~tten.dorf, 96 So.2d .88~, 893 (Fla. 
1957). Moreover, a statutory direction as to how a thmg IS to. be done IS, m effect, a 
prohibition against its being done in any other way. Alsop v. P.lerce, 19. So.2d 799, 805· 
806 (Fla. 1944). Therefore, since s. 322.09(1)(a), F. S., .authorl~es an mcor'por~ted or 
unincorporated child care agency having cu~tO?y of a mmor to Sl~ the apphca~lO~ ?f a 
minor for an instruction permit or opera.to: s license only wheIl; neJtheJ: pa~ent IS .lIVlpg, 
the statute cannot be construed as permIttmg such ag~ncy to SIgn a mmor s app~IC~tlOn 
for an instruction permit or operator's license where eIther or both parent.'> are hvmg. 

In situations where a child care agen~y h.as ~i~her tempo~ary or.per~an~;nt cus~ody of 
a minor and either parent of such chIld IS ~IVm,g, re~edI~1 legIslatJ.on IS r~qU1red t.o 
provide for a child care agency to sign such mlllor s applicatIOn for. an mstructlOn perl!ut 
or operator's license, because the existing stat:tte does ?ot authol'lze the agency.to SIgn 
such application in such situations, nor does It authorIze the De)lartment of HIghway 
Safety and Motor Vehicles to issue an inst~'uction p.::rmit.or operator's license to a minor 
on an application signed by the agency m such sItuatIOns. The .Attorn,ay Gene~~l, of 
course is without power to rewrite the statute or by constructIOn to add a~d~tlOnal 
exceptions or conditions to include situations where either or both parents are hvmg. 

077.103-September 29, 1977 

PUBLIC FUNDS 

BOARD OF MEDICAL EXAMINERS NOT OBLIGATED TO PAY 
COSTS OF DEFENDING PERSONS IN LITIGATION ARISING 

OUT OF TESTIMONY BEFORE THE BOARD 

To: George S. Palmer, M.D., Executive Director, Board of Medical Examiners, Tallahassee 

Prepared by: Thomas ltf. Beason, Assistant Attorney General 

QUESTION: 

Is the Board of Medical Examiners or the Department of Legal Affai~s 
authori'ted or obligated to provide either legal counselor funds to oi?t!lln 
private counsel to physicians involved in litigation specifi'cally arIsmg 
from statements made by them during an investigation by the board of 
the conduct or competence of another physician? 

SUMMARY: 

Neither the Board of Medical Examiners nor the Department of Le2al 
Affairs is authorized by law to provide legal services for any private 
person involved in litigation arisin~ from communications made by that 
person in any disciplinary investigation conducted by the Board of 
Medical Examiners. 

Chapter 458, F. S., th~ Medical PrB;ctice Act, establishes with~n the Department ~f 
Professional and OccupatIOnal RegulatIon the State Boar.d ?f ~edIcal Exam~ners an? III 
s. 458.1201 grants authority to the board to .conduct d,iscIphna!y proceedlllgs ajl'alnst 
licensed physicians that are found to be unqualified or guIlty of mIsconduct. In partIcular, 
s. 458.1201(2)(d) provides: 

There shall be no liability on the part of, and no cause of action of a~y ~ature 
shall arise against, the board, its agents, its employees, or any orga11lzabon or 
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its members identified in paragraph (1)(p) for any statements made by them in 
any reports or communications concerning an investigation of the conduct or 
competence of a physician. 

Paragraph (1)(p) of s. 458.1201, F. S., identifies the organizations included under the 
immunity provision to include "any professional medical association, society, professional 
standards review organization ... or similarly constituted professional body, whether 
or not such association, society, organization, or body is local, regional, state, national, or 
international in scope .... n 

The basic premise is that public funds may be expended only as authorized by law. 
Florida Development Commission v. Dickinson, 229 So.2d 6 (1 D.C.A. Fla., 1969), cert. 
denied, 237 So.2d 530 (Fla. 1976); AGO's 071·28, 075·120, and 077·8. The Legislature 
exercises exclusive powers in determining how, when, and for what purpose moneys 
should be applied in conducting the government. State v. Lee, 163 So. 859 (Fla. 1938); 
State v. Green, 116 So. 66 (1928). In AGO 074·192, I observed: 

Thus, it is clear that, if available and properly budgeted and appropriated, 
public funds may be expended in proper circumstances to defend public officials 
against damage suits arising out of the performance of their public duties. 
[Emphasis supplied.] 

Later, in AGO 075·39, I reiterated that public funds could be expended to defend a public 
official in a damage suit arising from his official actions if funds were available and 
appropriated. Within that opinion, I noted: 

Section 20.11(3), F. S. [transferred and renumbered s. 16.015, F. S., by s. 2 of 
Ch. 77·105, Laws of Florida] provides that the Department of Legal Affairs shall 
provide all legal services for any state department unless otherwise provided 
by law, or a professional conflict exists. 

Section 16.015, F. S. 1977, now provides: 

The Department of Legal Affairs shall be responsible for providing all legal 
services required by any department, unless otherwise provided by law. 
However, the Attorney General may authorize other counsel where emergency 
circumstances exist and shall authorize other counsel when professional conflict 
of interest is present. 

Relevant to consideration of your question are several legislative enactments 
specifying situations in which the state may provide legal representation to officers and 
employees. Section 111.07, F. S., authorizes agencies of the state, under certain 
circuInstances, to defend officers and employees in negligent tort actions arising out of 
and in the scope of their officers' or agents' employment. Likewise, s. 111.06, F. S., 
authorizes the state agencies to provide for and pay for the defense of wardens and 
deputy sheriffs in civil suits arismg from the performance of their duties. Finally, s. 
111.065, F. S. (1976 Supp.), authorizes the payment, by municipalities or state political 
subdivisions, of legal costs and attorney's fees incurred by law enforcement officers. 

The question presented here concerns legal representation of private persons who have 
assisted the board in the conduct of an investigation of a licensed physician and does not 
relate to the board's authority to employ counsel for representation of a member or 
employee of the board in a legal proceeding arising from a board investigation. 
Accordingly, I conclude there is no specific authority authorizing the Board of Medical 
Examiners or the Department of Legal Affairs to provide legal services for private 
persons, notwithstanding the immunity clause existing in the disciplinary provisions of 
the Medical Practice Act. The private physicians to whom your question relates are 
neither officers nor employees of the Board of Medical Examiners and, hence, are not 
included under the provisions of s. 111.07, F. S. Neither are they within the specifically 
mentioned groups covered by ss. 111.06 or 111.065, F. S. . 

As the foregoing discussiOll indicates, public funds may be used to defend a public 
official in a civil suit only if the funds are properly available and appropriated. 
Considering your question as relating to private persons, and lacking any specific 
statutory authority authorizing the expenditure of and appropriations of public funds for 
the defense of such persons, your question is answered in the negative. 
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077-104-September 29,1977 

PUBLIC DEFENDER 

ASSISTANT PUBLIC DEFENDER MAY ASSOCIATE WITH LAW 
FIRM UNDER STATED FACTUAL CIRCUMSTANCES 

To: Louis O. Frost, Jr., Public Defender, Jacksonville 

Prepared by: Raymond L. Marky, Assistant Attorney General 

QUESTION: 

Mayan assistant public defender have a relationship with an existing 
law firm under certain specific and unique facts? 

SUMMARY: 

An assistant public defender may have a relationship with an existing 
law firm under certain specific and unique facts. 

Your question is answered in the affir~ative. . . . 
It is my understanding that: The part-tIme assIstant publIc defender wIll be a partn~r 

in a law firm which has offices in two cities locat~d in separate counties, to-~lt: 
Jacksonville in Duval County, and Fernandina Beach, m Nassau Co,;!nty: the part-tIme 
public defender resides in and wi!!. work exclusively in the Fernandina Beach, Nassau 
County, office and his duties as assistant public ~efe~der will be li~ted to Fernandina 
Beach and Nassau County: no partner or assocIate In the Fernandma Beach, Nassau 
County, office will practice criminal law in the sta~e or fe~eral. co.urts; no .partner or 
associate in the Jacksonville, Duval County, office WIll wactlce cl'lmmall~w. In the sta~e 
courts in Fernandina Beach and Nassau County, nor WIll they handle crlmmal cases m 
the federal courts for clients who reside in Nassau County or for clients when the cause 
of action accrues or takes place in Nassau County; th~ 0f!ice~ in Jacksonville, Duyal 
County and Fernandina Beach, Nassau County, each mamtams ItS own separate ban~ng 
and tru'st accounts in its respective city, and no funds are divided in a geI?-eral fashIOn; 
the two offices do not and will not share space, bank accounts, books, chents, or fees 
except when the clients or fees !!-fe conn~cte.d with civil matters in which partners or 
associates from both offices contl'lbute theIr tIme and effort. 

Section 27.51(3), F. S., as amended by Ch. 72-327, La'Ys of Fforida,. requires assis~ant 
public defenders to give priority and preferepce to theIr offiCIal dut!es ~d al}thorIZes 
them to engage in the private practice of law ' onl~ to the ext!'lnt that It WIll no,~ Interfere 
with or prevent performance of theIr duties as assIstant publIc ~efender~. . .. As J?-oted 
in AGO 069-108, an assistant public defen~er !pay not engage m the pl'lvate. pra~tlCe of 
criminal law, either alone or m partners~p wIth an.other who does engage m this type 
of practice. However, based upon these uruque facts It would appear that. ther~ would ~e 
no benefit whatever to the out-of-town partners because of the relatIOnship by this 
individual with the public defender's office. . . 

The spirit and intent of the law is obeyed because of th.e sep~ateness. of actIvIty and 
responsibility and division geographically by these .relatlOn~hips .. Any Improper eff~ct 
would be de minimus because of the inconsequentIal relatIOnship among the partIes 
herein as described by the unique factual situation and has little or no effect as 
anticipr.ted by the passage of s. 27.51(3). . 

As is discussed in AGO 072-208, certain circumstances are allowable under thIS statute. 
Thus based upon the unique factual situation, I find that one attorney does not serve as 
the agent fOl' the other in that there is an absence of agency by the separateness of these 
relationships. Therefore, I find nothing to prohibit. this assistant public defender from 
serving based upon the unique facts as set out herem. 
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077-105-8eptember 29,1977 

TAXATION 

MULTICOUNTY DISTRICT-AGENCY OF STATE­
METHOD OF LEVYING TAX 

077-105 

To: Richard M Cowen, Attorney, and Rick Schmidt, Chairman, Sebastirln Inlet Tax 
District Board of Commissioners, Melbourne 

Prepared by: Patricia S. Turner, Assistant Attorney General, and Gary Preston, Legal 
Research Assistant 

QUESTIONS: 

1. Is the Sebastian Inlet Tax District a "governmental unit of Brevard 
County"? 

2. Do the provisions of s. 200.065, F. S., govern the procedures 
whereby the Sebastian Inlet Tax District establishes its budget, adopts its 
budget, and levies a tax on the real property within said district for the 
fiscal year 1977-1978? 

SUMMARY: 

The Sehastian Inlet Tax District, a mUlticounty taxing agency, is a 
governmental agency of the state for certain definite purposes, and not a 
governmental unit of Brevard County. Therefore, Ch. 74-430, Laws of 
Florida, an act relating to Brevard County and local governments 
therein, does not apply to ouch multicounty taxing authority. Section 
200.065, F. S., sets out the procedures by which a multicounty taxing 
authority, such as the Sebru.tian Inlet Tax District, establishes and adopts 
its budget and levies a tax on the-real property within its boundaries. 

Question 1 is answered in the negative, and question 2 is answered in the affirmative. 

AS TO QUESTION 1: 

The authority of the Legislature to create special taxing districts is inherent in its 
power to tax. Pinellas County v. Mosquito Control District of Pinellas County, 194 So.2d 
596 (Fla. 1967); State v. Board of County Com'rs of Indian River County, 138 So. 625 (Fla. 
1931); 31 Fla. JUl'. Taxation s. 39 (1974). The Sebastian Inlet Tax District was created by 
Ch. 7976, 1919, Laws of Florida: as amended by Ch. 12259, 1927, Laws of Florida; Ch. 
22891, 1945, Laws of Florida: and Ch. 76·329, Laws of Florida. The district is comprised 
of certain lands in Brevard County and Indian River County and is, therefore, a 
"multicounty taxing authority." 

Your first question was prompted in part by the fact that the Sebastian Inlet Tax 
District levied no taxes for the years 1976 and 1977, but now requires funds for the 1977-
1978 fiscal year to be raised by an ad valorem tax levy. However, Ch. 74-430, Laws of 
Florida, imposes upon "[a]ll governmental units of Brevard County" the following 
requirement: 

If the ad valorem tax revenues for the proposed budget of a governmental unit 
for operating funds exceeds by 10 percent the ad valorem tax revenues for 
operating funds of the preceding year exclusive of the revenues to be raised 
from new construction and improvements not appeuring on the previous year's 
assessment roll, then the governmental unit shall submit the following question 
to a referendum of the registered voters within that governmental unit, to-wit: 

Shall the budget of (insert name of governmental unit.) be final as approved by 
the governing body? 
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Hence, it must be initially determined whether Ch. 74-430 is applicable to the Sebastian 
Inlet Tax District. 

The question of whether the Sebastian Inlet Tax District is a "governmental unit of 
Brevard County" for the purposes of Ch. 74-430 is governed by the rationale of my 
previous opinion in AGO 074-28. That opinion discussed the South Lake Worth Inlet 
District, a special taxing district created by Ch. 7080, 1915, Laws of Florida, and the 
applicability of Chs. 71-14 and 73-129, Laws of Florida, governing home rule powers of 
counties and municipalities. 

The purpose of creating the South Lake Worth Inlet District was to " ... carry out a 
restricted, specialized governmental function ... and not for gelleral community 
government." Attorney General Opinion 074-28. Said district W?S further described as: 

. . . an autonomous, separate legal entity created by statute. It is headed by an 
elective governing body which is independent and separate from any county or 
municipal government. The district is a governmental agency of the state for 
certain definite purposes havil1g only such authority as is delegated to it by 
law .... The South Lake Worth Inlet District is neither a county, a 
municipality, nor an agency thereof. [Attorney General Opinion 074-28; 
emphasis supplied.] 

The Sebastian Inlet Tax District was created to " ... construct and maintain an Inlet 
between the Indian River and the Atlantic Ocean ... " for the purpose of 
". . . shipping ... transportation and... extension of commerce..." and is 
governed by an elective body. Chapter 7976, 1919, Laws of Florida. 

Since the Sebastian Inlet Tax District and the South Lake Worth Inlet District are 
substantially similar in nature, powers, and functions, it appears that, for the purposes 
of this opinion, the Sebastian Inlet Tax District is also a "governmental agency of the 
state," and not a ~overnmtlntal unit of Brevard County. See also AGO 071-95, in which I 
stated that speCIal districts " ... are not a part of but arIa in piace of county 
government." 

In support of the above rl~asoning, the Supreme Court of Finrida in Forbes Pioneer 
Boat Lme v. Board of Com'rs, 82 So. 346, 350 (Fla. 1919), de:(lcribed the Everglades 
Drainage District as a " ... public quasi corporation, and, as £Iuch, a governmental 
agency of the state for certain definite purposes .... " 

Moreover, as a multicoun.ty agency, the Sebastian Inlet Tax District does not oper;,te 
in Brevard County alone. Chapt!:!r 74-430, Laws of Florida, is a local or special act relating 
to, and operating solely in, Brevard County and local governments therein. It has no 
operative force in Indian River County or in the Sebastian Inlet Tax District's operations 
or taxing power in Indian River County. Our State Constituticln also requires that ad 
valorem taz{ation b'l at a uniform rate throughout a taxing district. Section 2, Art. VII, 
State Const. Cf. Williams v. Jones, 326 So.2d 425, 430 (Fla. 1975). 

Based upon the foregoing authority, it appears that, for the purposes of Ch. 74-430, 
Laws of Florida, the Sebastian Inlet Tax District is a governmental agency of the state 
and not a governmental unit of Brevard County. As such, the district's government, 
taxation, and procedures cannot be bifurcated, and the referendum requirement 
contai.ned in Ch: 74-430 is not applicable to such multicounty district. Cf. s. 200.111, F. S., 
\~xc1uding multicounty districts from the operation of s. 200.071, F. S. 

AS TO QUESTION 2: 

Since the referendum requirement of Ch. 74-430, Laws of Florida, does not apply to the 
Sebastian Inlet Tax District, your second question is answered in the affirmative. Sectioll 
200.065(9), F. S., specifically states: 

Multicounty taxing authorities shall be subject to the provisions of this section. 

. . . This section shall not apply to any mUlticounty taxing authority wherein 
the district or board is limited by law to ad valorem tax revenues based on 
separate levies of one mill or less. 

Chapter 76·329, Laws of Florida, enables the Sebastian Inlet Tax District to levy a 
special tax not exceeding 1 % mills, thereby bringing the district within the purview of s. 
200.065(9), F. S. 
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The necessary procedures establishing the method for fixing the millage rate based 
upon a proposed increase in ad valorem tax revenues over the previous year by a 
multicounty taxing authority are set forth in s. 200.065(2), F. S. In summary, the 
guidelines found in s. 200.065, F. S., are as follows: The multicounty taxing authority 
must receive a certified millage from the Executive Director of the Department of 
Revenue; the taxing authority must finalize the budget for the district; the taxing 
a!lthori~y Ill:ust advertise its inte~t to increase the mil!age in a newspaper of general 
cm:ulatlOn m the county or maIl a copy of the notIce to each elector within the 
jurisdiction of the taxing authority; approximately 7 days subsequent to the first 
advertisement, a public hearing must be held to discuss the planned millage increase; 
after the first public hearing, the proposed increase must be readvertised and 
approximately 2 weeks later the taxing authority must meet again to adopt a resolution 
levying the millage rate; a copy of the adopted resolution must be forwarded to the 
property appraisers of both counties, the tax collectors of both counties, and the 
Department of Revenue. 

Since the district cannot exceed the taxing authority conferred upon it by the 
Legislature, the maximum tax that the district can levy is 1 % mills. Chapter 76-329, Laws 
of Florida. 

077·106-September 29,1977 

TAXATION 

VALUATION OF PROPERTY NOT COMMONLY BOUGHT 
AND SOLD-PROCEDURES 

To: Harry L. Cae, Jr., Executive Director, Department of Revenue, Tallahassee 

Prepared by: Harold F. X Purnell, Assistant Attorney General 

QUESTIONS: 

1. Would it be proper for a prl)perty apprais~r, in situations where 
there is insufficient market activity on similar properties to establish a 
market value for such properties (tIS where similar properties are not 
commonly bought and sold), to reasst'ss a particular piece of property on 
which a verified sale has occurred by applying the following formula to 
the property sold: 

Net Sales Price + Previous Assessed Value N A d V I ? 
2 = ew ssesse a ue. 

2. Where a single verified sale hru, occurred on property which is not 
commonly bought and sold, may the property appraiser in his discretion 
use net sales price alone to reassess that particular property? 

SUMMARY: 

A formula which derives just value by averaging the net sales price of 
a verified sale of property which is not commonly bought and sold and 
the previous year's assessed value would not legally comply ,vith the 
requirements of s. 193.011, F. S. 1977. Net sales price alone of a verified 
sale may not be utilized as constituting just value where similar property 
is not commonly bought and sold, since utilization of net sales price 
without considering and weighing other factors would not legally 
comply with the requirements of s. 193.011. Just value is to be determined 
by giving careful consideration to each of the factors contained in s. 
193.011 and by giving such weight to a factor as a particular factual 
situation may justify. 
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We must approach the questions presented with the view that "th", "'I'praisci cf n;al 
es~~te.iR R,n. Rrtt' net s··r;rirncc,tt. rOlNell v.l':cHcY, 223 So.2d 305, 309 (Fla. 19(9), and that 
"the tax asseSdor is, of necessity, provided with great discretion due to the diftlculty in 
fixing property values with certainty." District School Board of Lee County v. Askew, 278 
So.2d 272, 276 (Fla. 1973). Additionally, in Osborne v. Yeager, 155 So.2d 742, 743 (2 D.C.A. 
Fla., 1963), it was noted: 

For purposes of taxation, the value of property is determined by taking into 
account all favorablll And Imf9.YGr(!blc dr;;wni;tCtl1(;t{"tilai; wouid controL the 
admeasurement of its present market value were it placed on the market to be 
sold bv the owner. Tf similar property is commorJy b,lUght "lid ",uld, the price 
which it brings is the best test of value. But where an established market is 
nonexistent, the process of valuation must comprehend. not only one but all of 
the influencing factors going to make up the intrinsic value. Formulae may be 
authorized as a detail of the method of arriving at the ultimate conclusion as 
to value, but valuation for tax purposes does not depend on matters of formulae 
alone. 

Finally, in Lanier v. Walt Disney World Company, 316 So.2d 59, 62 (4 D.C.A. Fla., 
1975), it was noted: 

In discussing the factors as set forth in F. S. 193.011 the assessor was of the 
opinion that he was not obliged under the law to give each factor equal weight. 
The court agrees with this interpretation provided each factor is /irst carefully 
considered and such weight is given to a factor as the facts justify. 

With these factors in mind, it can readily be seen that the above two questions must 
be answered in the negative. While this office is not qualified to render advice on the art 
of real estate appraising, the formwa stated in question 1 and the use of net sales price 
alone in question 2 are legally insufficient to constitute compliance with the mandate of 
s. 193.011, F. S., as amended by Ch. 77-363, Laws of Florida, which delineates the factors 
which must be taken into consideration in deriving the just valuation of a parcel of real 
property. Additionally, the methods of valuation comprehended by y:u"",Lions 1 and 2 rim 
afoul of the general principles as to evaluation enunciated in the above-cited case of 
Osborne v. Yeager, supra. See also Hillsborough County v. Knight and Wall Company, 
14 So.2d 703 (Fla. 1943). 

This method of achieving just valuation on parcels of real property is statutorily 
delineated in s. 193.011, F. S. 1977, and such factors must be considered and weighed 
according to the factual situation presented. Lanier v. Walt Disney World Company, 
supra. 

077-107-0ctober 4, 1977 

DRUGS 

ACT AUTHORIZING PRESCRIPTION OF LAETRILE-DOES NOT ~0 
AFFECT DUTIES UNDER CH. 500 TO SAFEGUARD PUBLIC 

FROM HARMFUL DRUGS 

To: William J. Page, Secretary, Department of Health and Rehabilitative Services, 
Tallahassee 

Prepared by: Charles S. Ruberg, Assistant Attorney General 

QUESTION: 

Does Ch. 77-30, Laws of Florida, supersede the provisions of Ch. 500, 
F. S., so as to permit the marketing of laetrile, or any new drug, in the 
State of Florida? 
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SUMlVlAi{ Y: 

Chapter 77·30, Laws of Florida, does not supersede the provisions of Ch. 
500, F. S., regarding the marketing of laetrile (amygdalin). The applicable 
rule of statutory construction requires this conclusion because the two 
enactments have different fields of operation. In the absence of a specific 
factual context, opinions or comments as to the application f}f Flc!'i::!::. c;; 
federal. l!lw. to. theusag", in .. :auiacture, or marketing of laetrile 
(amygdalin) are unwise. 

Chapter 77-Ju, Laws oi j<'lorida, creates ss. 458.24 and 459.24, F. S., within Ch. 458, 
F. S., relating to the licensing of and practice by medical doctors within this state, and 
Ch. 459, F. S., relating to the licensing of and practice by osteopathic physicians in this 
state, to read identically as follows: 

(1) No physician licensed under Chapter 458 or 459, Florida Statutes, shall 
be subject to disciplinary action by the State Boards of Medical Examiners and 
Osteopathic Medical Examiners for prescribing or administering amygdalin 
(laetrile) to a patient under his care who has requested the substance uniess the 
State Boards of Medical Examiners and Osteopathic Medical Examiners, in a 
hearing conducted under the provisions of the Administrative Procedure Act, 
chapter 120, Florida Statutes, has made a formal finding that the substance is 
harmful. 

(2) The patient, after being fully informed as to alternative methods of 
treatment and their potential for ('nre and upon request for the administration 
of amygdalin (laetrile) by his physician, shall sign a written release, releasing 
the physician and, when applicable, the hospital or health facility from any 
liability therefor. 

(3) The physician shall inform the patient in writing that amygdalin 
(laetrile) has not been approved as a treatment or cure by the Food and Drug 
Adrnipj~tratil)n of the United Staten Dcpart::rrcnt of Haalth,Educiii.iul1 I1.mi 
Welfare. 

Chapter 77-30, Laws of Florida, also creates s. 395.066, F. S., within Ch. 395, F. S., 
relating to hospital licensing and regulation, to read: 

No hospital or health facility shall interfere with the physician-patient 
relationship by restricting or forbiddin~ the use of amygdalin (laetrile) when 
prescribed or administered by a physicIan licensed under chapter 458 or 459, 
Florida Statutes, and requested by a patient unless the substance as prescribed 
or administered by the physician is found to be harmful by the State Boards of 
Medical Examiners and Osteopathic Medical Examiners in a hearing conducted 
under the provisions of the Administrative Procedure Act, chapter 120, Florida 
Statutes. Furthermore, no hospital or health facility shall remove the staff 
privileges of a physician solely because said physician prescribed or 
administered amygdalin (laetrile) to a patient under the conditions set forth in 
this act. 

It is clear from the language of Ch. 77-30, Laws of Florida, and from its title, i.e., 

An Act relating to prescription and administration of laetrile; prohibiting 
hospitals and health facilities from interfering with the physician-patient 
relationship by restricting use of amygdalin (laetrile); providing conditions; 
providing for written release; providing for disclosure by the physician; 
providing an effective date. (Emphasis supplied.) 

that this enactment was intended to have a particular field of operation. More 
specifically, it operates within the context of tlie physician-patient relationship by 
providing protections for those physicians described within the act who may determine 
that it is appropriate to administer or prescribe a particular substance, i.e., amygdalin 
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Qaetrile), to a patient after otherwise complying with the conditions imposed by the 
enactment. 

On the other hand, Ch. 500, F. S., the Florida Food, Drug and Cosmetic Law, has a 
much broader field of operation. It is an overall statutory scheme intended, inter alia: 

(1) To safeguard the public health and promote the public welfare by 
protecting the consuming public from injury by product use and the purchasing 
public from injury by merchandising deceit, flowing from intrastate commerce 
in food, drugs, devices, and cosmetics .... [Section 500.02(1), F. S.] 

There is some connection between the two enactments, since laetrile (amygdalin) is a 
drug which could be marketed through intrastate commerce. Nevertheless, I conclude 
that the acts cover different fields and, therefore, under a long-established rule of 
statutory construction, the latter enactment does not repeal the formor or supersede its 
provisions, unless the provisions of the latter act are repugnant to the provisions of the 
earlier act. See So:!ott v. Stone, 176 So. 852, 853 (Fla. 1937). 

There can be no repugnancy between the statutory provisions under examination here, 
because Ch. 77·30, Laws of Florida, does not in any way address itself to the 
circumstances under which a physician may lawfully obtain laetrile (amygdalin) for the 
purpose of administering it to a patient, nor to the circumstances under which a patient 
may obtain it, upon its being prescribed by a physician. 

Consequently, your inquiry must be answered in the negative. Chapter 77·30, Laws of 
Florida, does not supersede the provisions of Ch. 500, F. S. Therefore, laetrile 
(amygdalin) may not be marketed in the State of Florida unless there is compliance with 
all applicable provisions of Ch. 500, F. S. In other words, with respect to the 
requirements of Ch. 500, F. S., laetrile (amygdalin) is in no different posture than any 
new drug. 

As noted above, your letter presents the apparent position of your department that ss. 
500.16 and 500.341(6), F. S., prohibit the marketing of laetrile in the absence of a 
superseding effect from Ch. 77-30, Laws of Florida. I refrain from commenting upon your 
construction and interpretation of those statutes for the following reasons. 

It is a well-established legal doctrine that, with respect to statutes administered by a 
public agency, the views of the administrator merit great weight on the basis of the 
special expertise of the agency, Brennan v. General Tel. Co. of Florida, 488 F.2d 157 (5th 
Cir. 1973). In addition, your letter presented no factual circumstances nor description of 
hypothetical or proposed conduct by any person upon which a legal analysis could be 
made and an opinion offered with respect to the application of the appropriate provisicns 
of Ch. 500, F. S. 

Since there is an ongoing public and scientific debate regarding the usage of laetrile 
(amygdalin), and pending legal proceedings in regard to various aspects of this debate, I 
believe it unwise to offer opinions or comments as to the applicability of the Florida Food, 
Drug, and Cosmetics Law, or analogous federal legislation in the absence of a specific 
factual context. 

077·10B-October 18, 1977 

WITNESSES 

POLICE OFFICERS-COMPENSATION FOR APPEARING 
DURING OFF·DUTY HOURS 

To: Paul Mannino, Chief of Police, Lighthouse Point 

Prepared by: Sharyn L. Smith, Assistant Attorney General and Frank A. Vickory, Legal 
Research Assistant 

QUESTIONS: 

1. Maya municipality direct its police officers appearing in court off 
duty to obtain subpoena fees under s. 90.141, F. S., and require them to 
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remit such fees to the city and in return pay the officers overtime as a 
result of such off·duty appearance? 

2. May a municipalit~ in such situation direct its officers to ob.tain and 
retain such fees as permitted by statute and then pay them the difference 
between such fee and the off·duty overtime pay that would be received 
but for the witness fee? 

SUMMARY: 

A police officer who appears as a witness off duty during time not 
compensated as a part of his normal duties may receive and retain the 
daily witness pay authorized by s. 90.14, irrespective of any local scheme 
providing additional compensation for the officer. 

Your questions appear to arise from t~e following fact. s~tuation. The Lighthouse P.oint 
Police Department pays an officer overtime pay at a ml~lmum rate ot: 2 ho~s at time· 
and.a-half his normal rate when such officer appears m court outSide hiS regularly 
scheduled duty assignment. This system of compensating for court appearances 
established by your department is independent. of the ~tatutory scheme set forth to 
compensate witnesses by sS. 90.14 and 90.141, which provlde as follows: 

90.14 Witnesses; pay.-Witnesses in all .cases, civil and criminal, in all 
courts, now or hereafter created, and Wltnecses summoned before any 
arbitrator or master in chancery shall receive for each day's actual attendance 
$5 and also 6 cents per mile for actual distance traveled to and from the courts. 

90.141 Law enforcement officers; per diem, expenses; witnesses, pay.­
Any law enforcement officer of any municipality, county or the state who shall 
appear as an official witness to testify at any hearing or law action in any court 
of this state as a direct result of his employment as a law enforcement officer 
shall be entitled to per diem and traveling expenses at the saIne rate provided 
for state employees unde,r s. F2.061. In additi?n thereto, ~uch officer shall be 
entitled to receive the dally wltness pay, exclu~IVe of th~ mIleage ~llowance,_ as 
provided by S. 90.14, except when such officer IS appearmg as a WItness durmg 
time compensated as a part of his normal duties. 

Your questions specifically address t~e situation iJ?- w¥ch the office,r serves ~s a .witness 
at a time not compensated as part of his normal d!ltles; z.e., wh~n he IS appearmg III cqurt 
at a time outside his regularly scheduled duty assignment. SectIOn 90.141 clearly reqwres 
that the officer receive the daily witness pay provided in S. 90.14. Your own procedures 
for paying time-and-a-half overtime !U'e independ*;mt of a~d ~ay not supplant the s,cheme 
provided for by a state statute of umform, stateWIde apphcatlOn and which autho!'l.z~s. no 
local alternatives to its application. On the other hand, there appears to be no prohibitIon 
against a municipality's provisions of additional compensation when an officer makes an 
off-duty appearance. ffi .. .. ff 

In answer to your first question, it seems to me ~hat an 0 ce~ ap,I?earlD;g m court .0 
duty" or not receiving compensation "as a part of ~lS normal dutI~s IS entitled to receIve 
the daily witness pay, regardless of any !ocapy deVised compen~atI!>n scheme. Hence, }'OU 
may not require that officers remit thelr witness fees to ~he city III ret:urn fot: ove~tlme 
pay received. Answering your second qu~~tion, however, It seems that lf the C!ty w!shes 
to employ a method by which an addzuonal amount, howev~r calcula~e~,. IS pm4 to 
officers making such appearance, it may do .so. Hence, there IS no prohibitIOn agamst 
your paying an amount over and above the WItness pay calculated, as yqu sugge~t, as the 
difference between the witness fee and the amount that would be receIVed at time·and­
a-half the normal salary paid. 
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077-109-0ctober 18, 1977 

ELECTIONS 

SUPERVISOR OF ELECTIONS' DUTY TO REGISTER MUNICIPAL 
ELECTORS-WHEN BRANCH OFFICES PERMISSIBLE 

To: H. Jerome Davis, Manatee County Supervisor of Elections, Bradenton 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Is a supervisor of elections required to register qualified electors of a 
municipality, where a charter provision of that municipality stipulates 
that the city clerk must register such electors? 

SUMMARY: 

The permanent single registration system established by s. 98.041, F. S., 
is binding upon all municipalities regardless of size. The terms of s. 98.041 
require tliat all qualified municipal electors be registered in pursuance of 
this system by the supervisor of elections or the deputy supervisors of 
elections. The Legisiature has preempted the field of voter registration; 
thus a municipal charter provision requiring that the city clerk register 
municipal electors has been superseded by general law. The supervisor 
of elections is not required to establish permanent branch offices or to 
maintain a set of indexes or records or provide registration services to 
the electors in municipalities of less than 25,000 persons; qualified electors 
who are residents of such municipalities may register at the office of the 
supervisor of elections or at permanent branch offices at which a deputy 
supervisor is on duty. 

Your question is answered in the affirmative. 
Your letter indicates that it is your understanding that the charter of the City of 

Palmetto requires the city clerk to register electors of the city. For purposes of this 
opinion, I am assuming the existence of such a requirement. 

Section 98.041, F. S., provides: 

A permanent single registration system for the registration of electors to 
qualify them to vote in all elections is provided for the several counties and 
municipalities. This system shall be pu,.t into use by all municipalities prior to 
Janyary .1, 1974, and shall be i!t lieu I}f any other system of municipal 
regIstratIOn. Electors shall be regIstered m pursuance of this system by the 
supervisor or by precinct registration officers . ... (Emphasis supplied.) [Under 
former s. 98.271, F. S. 1953, supervisors of elections were authorized to appoint 
both deputy supervisors of elections and "as many precinct registration officers 
for each precinct as may be necessary • . . who shall register electors in the 
precincts." This section was amended by s. 19, Ch. 65-134, Laws of Florida, to 
delete all reference to the appointment of precinct registration officers. Thus, s. 
98.041, F. S., should be read so as to require the registration of electors by the 
supervisors of elections or by deputy supervisors of elections. The Legislature 
has recently amended s. 98.041 to reflect this conclusion by striking "precinct 
registration officers" and substituting "a deputy supervisor." Section 5, Ch. 77-
175, Laws of Florida, effective January 1, 1978.] 

Section 98.091(3), F. S., in pertinent part provides that any person who is a duly 
registered elector pursuant to Ch. 98, F. S., "and who resides within the boundaries of a 
municipality" is qualified to participate in all municipal elections, the provisions of 
special acts or local charters notwithstanding. (Section 5 of Ch. 77-175, effective January 
1, 1978, adds to s. 98.091(3) the express provision that "[e]lectors who are not registered 
under the permanent re¢stration system shall not be permitted to vote.") Section 
166.032, F. S., conforms Wlth the permanent single registration system established by Ch. 
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98 by providing that any person who is a resident of a municipality, who has qualified 
as an elector of this state, "and who registers in the manner prescribed by general 
law ... shall be a qualified elector of the municipality." 

See also s. 98.051, F. S, providing where relevant that U[a]pplication for voter 
registration shall be accepted each weekday in the office of supervisor and at all 
permanent branch offices at which a deputy supervisor is on duty .... " 

The several statutes cited above insofar as they relate to the permanent single 
registration system are in pari materfa and must be construed together in order to 
ascertain the legislative intent or purpose so as to harmonize their respective provisions 
and roles in the legislative scheme. Markham v. Blount, 175 So.2d 526 (Fla. 1965); State 
ex rel., McClure v. Sullivan, 43 So.2d 430 (Fla. 1950); Curry v. Lehman, 47 So. 18 (Fla. 
1908). So construing the aforementioned statutes, it seems clear that the Legislature 
intended the permanent single registration system mandated by s. 98.041, F. S., to be 
binding upon all municipalities regardless of size. See Richey v. Town of Indian River 
Shores, 337 So.2d 410 (4 D.C.A. Fla., 1976); also see AGO 074·90. And it is equally clear 
that the office of the supervisor of elections is responsible for registering municipal 
electors pursuant to such system. 

In Town of Indian River Shores v. Richey, 3.18 So.2d 1 (Fla. 1977), on writ of certiorari 
to the District Court of Appeal, Fourth District, the Supreme Court found that 
irreconcilable conflict existed between the general law establishing the permanent single 
system of voter registration (Ch. 73·155, Laws of Florida) and a municipal charter 
provision governing municipal elector qualifications and held that the Legislature 
intended for the general law to repeal tl',e charter provisions. Accord: Attorney General 
Opinion 073·484. This decision applies with equal force to a charter provision requiring 
the city clerk to register the electors of the city. 

Similarly, in AGO 073·426, I concluded that, with the adoption of the permanent 
registration system (Ch. 73·155, Laws of Florida), the "Legislature has preempted local 
authority in matters of voter registr!ltion." Cf, AGO's 071·330 and 073·345 regarding the 
state preemption of the regulation of campaign financing in municipal elections. Thus, as 
stated in AGO 073·426, "special acts and charter provisions shall not prevail over the 
general election laws of this state relating to the registration of electors in this state 
qualified to vote in municipal elections." See also s. 166.021(3)(c), F. S., providing that a 
municipality is empowered to enact any legiSlation concerning any matter upon which 
the State Legislature may act except, inter alia, any subject "expressly preempted to 
state or county government ... by general law." 

Accordingly, a municipal charter provision which purports to require the city clerk to 
register municipal electors has been superseded by the provisions of s. 98.041, F. S., 
establishing the permanent single registration system and requiring the supervisor of 
elections or deputy supervisors of eJections to register all qualified electors of any 
municipality. 

In reaching the foregoing conclusion, I am not unaware of s. 98.181, F. S., to which you 
refer in your letter. That section requires the supervisor of elections to keep a set of 
"indexes or records" as the supervisor may direct in cities with a population in excess of 
25,000 (when any such city is not the ccunty seat) as will enable the supervisor to provide 
"all of the services to the electors iii such city as are provided by the supervisor at the 
supervisor's office at the county Eeat." Presumably, an office established pursuant to s. 
98.181 would be designated by the supervisor as a "permanent branch office" at which 
voter registrations must be accepted. See s. 97.021(19), F. S., defining "permanent branch 
office" as "a substantial structure, fixed or movable, or a motor vehicle, bus, or other 
mobile units, in which voter registration will be accepted, which office and location shall 
be designated by the supervisor." 

In your letter you note that the population of the City of Palmetto is under 25,000; 
therefore, you imply that the supervisor is not required, by the terms of s. 98.181, to 
register electors residing in a municipality with a population of less than 25,000. Such a 
conclusion is inconsistent with the meaning of the subject statute. Section 98.181 merely 
requires the supervisor to establish an olfice and maintain the designated records in 
certain mUnicipalities and to provide regIstration services to the electors of any such 
municipality at such location; s. 98.181 in no way mitigates or otherwise qualifies the 
duty of the supervisor or of deputy supervisors of elections to register qualified electors 
of any and all municipalities regardless of the size the'reof. Such electors may register at 
the office of the supervisor of elections or at permanent branch offices designated by such 
supervisor at which a deputy supervisor of ele(ltions is on duty. (See s. 98.271, F. S., as 
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to appointment of deputy supervisors, and s. 5 of Ch. 77-175, Laws of Florida, effective 
January 1, 1978.) 

077-110-0ctober 18, 1977 

PUBLIC LANDS 

PRIVATE LANDS SUBJECT TO GOVERNMENTALLY HELD 
EASEMENTS NOT "PUBLIC LANDS" 

To: D. Byron King, Attorney for Florida Inland Navigation District, Rivera Beach 

Prepared by: J. Kendrick Tucker, Assistant Attorney General 

QUESTION: 

Are lands owned by private entities and imposed with the following 
easements held by governmental entities: 

Perpetual Easements. These run for an unlimited period and do not 
contain provisions for termination at the option of the grantor. These are 
usually for rights-of-way and maintenance spoil areas; 

Temporary Easements. These generally expire on a stated date and 
are usually used for construction projects; 

Contingent Easements. These generally run for an indefinite period 
and expire upon achievement of certain conditions, i.e. spoil deposits 
reaching a specified average elevation, etc.; 

Revocable Easements. These generally run for an indefinite period 
but contain provisions whereby the grantor may revoke the easement; 

Substitutive Easements. These may run for an unlimited period but 
contain provisions whereby the grantor may provide substitute lands and 
thereby secure a release for those lands initially given in the easement; 

Easements which combine features of two or more of the above, with 
mndified conditions set out therein; 

"public lands" within the meaning of s. 253.03(9), F. S.? 

SUMMARY: 

Lands owned by private entities and imposed with various easements 
held by governmental entities are not "public lands" within the ambit of 
s. 253.0.3(9), F. S., so .. ~ to be eligible for deposit of dredged materials from 
s!>verelgnt:r lands WIthout payment for such materials. Such lands are 
SImply prIvately owned lands subject to governmentally owned 
easements. 

Se.ction 253.03(9), supra, initially provides that the State of Florida is prohibited from 
levymg any charlfes for dredged materials from sovereignty lands, except 'as enumerated, 
wh~n t~e ma~erlals are dredged. by or on behalf of the United States for federal 
naVIgatIOn pro~ects. Dredg;ed materIals to be placed on private lands or dredged materials 
placed ~>n pubh~ lands which lan~s ar~ sold 0'( leased are subject to charges by the State 
of FlorIda. SectIOn 253.03(9) prOVIdes In pertment part with respect to "public lands" as 
follows: 

(a) No materials dredged from state.soverei~ty tidal or submerged bottom 
lands by a puplic body shall be deposited on prIvate lands until: 

1. T~e Umted States. Army 90~ps of Engineers shall first have certified that 
:~!ubllC lands are avrulable w~thin a reasonable distance of the dredging site, 

2. . The. public body shall have .published notice of its intention to utilize 
certaIn pl'lvate lands for the depOSIt of materials ... and therein advised the 
general public of the opportunity to bid on the purchase of such materials for 
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deposit on the purchaser's designated site, provided any such deposit shall bo 
at no increased cost to the public body .... 

(b) When public lands on which are deposited materials dredged from state­
sovereignty tidal or submerged bottom lands by the public body, are sold or 
leased for a period in excess of 20 years . . . 50 percent of any remuneration 
received shall forthwith be remitted to the Trustees of the Internal 
Improvement Trust Fund and the balance shall be retained by the public body 
owning the land. 

(c) Any materials which have been dredged from state·sovereignty tidal or 
submerged bottom lands by the public body and deposited on public lands may 
be removed by the public body to private lands or interests only after due 
advertisement for bids .... If no bid is received, the public body shall have 
the right to fully convey title to, and dispose of, any such material on its land, 
with no requirement of payment to the Trustees of the Internal Improvement 
Trust Fund. (Emphasis supplied.) 

Thus, prior to depositing dredged materials from sovereignty lands on private lands, 
the Corps of Engineers must have first certified that no "public lands" are available and 
the sale of such materials must be submitted to bid, and when "public lands," on which 
are deposited dredged materials, are to be leased or sold, half of the proceeds go to the 
Trustees of the Internal Improvement Trust Fund (Department of Natural Resources) 
and half to the public body owning the land. Furthermore, dredged materials deposited 
on "public lands" are to be sold pursuant to public bids if sold to private entities. 

Ordinarily the term "public lands" means lands belonging to or in the ownership of the 
Uuited States or individual states or governmental entities. 

The terms "public lands" and "public domain" are usually regarded in the 
United States !is being synonymous. These terms are habitually used in this 
country to designate lands belonging to the United States or to individual states 
that are subject to sale or other disposal under the general laws. [26 Fla.Jur. 
Public Lands s. 2, p. 9; emphasis supplied.] 

In my opinion the tel'lll "public lands" is employed similarly in s. 253.03(9), supra, to 
mean lands actually belongIng to or in the ownership of the State of Florida or some 
other governmental unit. This conclusion is especially compelling since s. 253.03(9) in 
certain instances requires payment for dredged materials from "public lands" to the 
"public body owning the land" and allows in certain instances waiver of payment by a 
public body for certain dredged material "on its land." 

The ownership of an easement in lands is entirely different and distinct from the 
ownership of the lands the subject of the easement. Easements give no title to the land 
on which they are imposed and confer no right to participate in the profits arising 
therefrom. 25 Am. Jur.2d Easements and Licenses s. 2, pp. 417·418. 

The essential elements or qualities of easements are: (1) they are incorporeal; 
(2) they are imposed upon corporeal property; (3) they confer no right to a 
participation in the profits arising from such property; (4) they are imposed for 
the benefit of corporeal property; (5) there must be two distinct tenements, the 
dominant, to which the right belongs, and the servient, upon which the burden 
lies. 

... Obviously, a person cannot have an easement in his own land, and it 
follows no easement exists so long as there is a unity of ownership of the 
involvedrropertie.s. [11 Fla.Jur. Easements and Licenses s. 4, p. 224; emphasis 
supplied. 

Therefore, lands owned by private entities but which are subject to the various above­
described easements are not "public lands" within the meaning of s. 253.03(9), F. S., 
because they are privately owned lands subject to governmentally owned easements. 
Indeed, any contrary construction of s. 253.03(9) would appear to defeat the legislative 
purpose of imposing charges for dredged materials taken from scvereignty lands when 
such materials are transferred to private ownership. Depositing such materials on 
private lands subject to a governmentally owned spoil easement would ordinarily 
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transfer such materials to private ownership and therefore be subject to the statutory 
procedures for charges as specified in s. 253.03(9). 

077-111-0ctober 20, 1977 

STATE MOBILE HOME TENANT -LANDLORD COMMISSION 

STATUS IN DEPARTMENT OF BUSINESS REGULATION-UNABLE 
TO ACT UNTIL OFFICIALLY CONSTITUTED 

To: J. Jackson Walter, Executive Director, Department of Business Regulation, 
Tallahassee 

Prepared by: Martin S. Friedman, Assistant Attorney General 

QUESTIONS: 

1. Given that the commission was created with the Department of 
Business Regulation (s. 4(1) Ch. 77-49, Laws of Florida [83.776(1)]), what is 
the relationshiJ;> between the commission and the Board of Business 
Regulation, which is the head of the department (s. 20.16(1), F. S.)? This 
question seems til turn upon a construction of s. 20.03(10), F. S., the 
definition of "commission.' Do the board's rules control the commission 
as they do the de~artment's five divisions? Under s. 20.16, F. S., the 
divisions have rulemaking powers. Does the board Rule 7-2.11 (as 
recently amended) on rulemaJdng control the commission as it does the 
d~visions? Wb:at is the effect of . Rule 7-2.05 regarding the executive 
director? SectIon 11 of Ch. 77-49 (s. 83.790) on appeals from commission 
decisions refers only to ratesettin&, decisions under s. 9 (s. 83.786). Does 
this mean that the board retains Jurisdiction by its own rules over all 
other activi!iE:s of the commis!,ion? For ~xample, legislative budget 
requests? hirm~ staff? awarding consultmg contracts? purchasing 
equipment? rentmg office space? 

2. Can the commission's staff be administratively responsible to the 
director of a division within the department? Is the staff dire.::tor legally 
equal to a division director and is the commission to be treated for 
budg'etary and personnel classification purposes as a separate entity? 

3. Prior to appointment of commission members, can the Department 
of Business Regulation accept registrations 01' fees submitted by mobile 
home parks (s. 6 [so 83.780])? 

4. Plior to appointment of commission members, can the Department 
of Business Regulation accept petitions filed by tenants (s. 8 or s. 15 [s 
~~n . 

SUMMARY: 

Generally, the rules of the Board of Business Relmlation control 
administr.ative activities of the Mobile Home Tenant-Landlord 
Commission. The commission is not within one of the divisions of the 
Department of Business Regulation but is a separate entity within that 
department. Until a form is approved by the commission, the department 
cannot officially accept registrations by mobile home p:nks regulated by 
the act. The department, however, may accept petitions filed by tenants 
pursuant to s. 8(1) of the act (s. 83.784[1]). -

AS TO QUESTION 1: 

Chapter 77-49, Laws of Florida, created the State Mobile Home Tenant-Landlord 
Commis.sion (hereinafter "commission") with authority to determine if a rental or service 
~ha~ge Increase, or a decreas,e in services, is so great as to be unconscionable or not 
JustIfied under the facts and cIrcumstances of the particular situation. 
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To achieve maximum efficiency and effectiveness, the Legislature implemented s. 6, 
Art. IV, State Const., by enacting the Governmental Reorganization Act of 1969, Ch. 20, 
F. S. The Legislature has specifically provided that structural reorganization "should be 
a continuing process through careful executive and legislative appraisal of the placement 
of proposed new programs .... " Section 20.02(3), F. S. Therefore, it can be presumed 
that the Legislature created the commission with this policy in mind. Williams v. Jones, 
326 So.2d 425 (Fla. 1974). In fact, the Legislature specifically provided for the commission 
to be "within the Department of Businesr; Regulation." A "commission" is defined in s. 
20.03(10), F. S., as 

. . . a body established within a department and exercising limited quasi­
legislative or qua.si-judicial powers or both independently of the head of the 
department. (Emphasis supplied.) 

It is clear that a commission within the Department of Business Regulation 
(hereinafter "department") cannot be equated with a division within the department. A 
commission possesses greater authority, yet it must answer administratively to the 
department. See s. 20.02(2), F. S. The authority which the commission possesses is in the 
exercise of its quasi-legislative or quasi-judicial powers. As it must function 
administratively as a part of the department, the rules of the Board of Business 
Regulation, Ch. 7-2, F.A.C., must necessarily apply to the commission, although Rule 7-
2.05, F.A.C., would not because it by its terms is limited to "Rules of the Divisions." 
Similarly, other references to divisions are not applicable to the commission, as it is not 
a division of the department, although it may be on the same administrative plane. 
Amendments to the board's rules, within its authority, may cure this defect. Generally, 
the commission's rulemaking power is exercised pursuant 'to s. 7(7) of the act (s. 
83.782[7]). 

The commission is autonomous only in the exercise of its quasi-legislative and quasi­
judicial powers. Hence, the department would control the activities mentioned in your 
above question. 

Therefore, question 1 is answered generally in the affirmative. 

AS TO QUESTION 2: 

As discussed previously, the commission is within the department and is autonomous 
only in the exercise of its quasi-legislative and quasi-judicial powers. However, because 
of such autonomy, the commission cannot be responsible to a division within the 
department. It would appear to operate independent of a division, but on the same 
a.dministrative level. However, the commission being part-time and unsalaried, it is 
necessary that there be employed a person to handle the day-to-day adminisCrative 
chores of the commission. This employee, although not on the level of a division director, 
would appear to be answerable to the executive director of the department. As the 
commission is not within a specific division of the department, for budgetary and 
personnel classification purposes it would appear more appropriate to treat it as a 
separb.te entity within the department. 

AS T') QUESTION 3: 

Section 6, ch. 77-49 (s. 83.780), provic.._s for registration of mobile home parks regulated 
by the act. The registration is made with the commission on a form approved by the 
commission. The original registration pursuant to the act shall be filed by November 1, 
1977. Accompanying each registration is the fee prescribed by s. 6(2). The fact that the 
commissioners have not been appoi;:!,ted, that regulated parks shall register by 
November 1, 1977, and that such regulation shall be on a form approved by the 
commission has created an impossible siLu,9.tion. The department is without authority to 
appro,re the form. These requirements cannot be complied with. Therefore, technically, 
the department cannot accept registrations. It would appear that the most appropriate 
manner in which to handle any registrations which may be submitted to the department 
pursuant to this act would be to retain them informally pending appointment of the 
commissioners. When the commissioners are appointed, emergency rules pursuant to s. 
120.53(8), F. S., may be appropriate to implement s. 6(1) of the act (s. 83.780[1]). 

239 



077-112 Af{NUAL REPORT OF THE ATTORNEY GENERAL 

AS TO QUESTION 4: 
I 

Sec~ion 8(1) o~ ~he ac~ (s. 83.784[lJ) ~r,!vides for ~nvoking the commission's jurisdiction I' 

by filip-g. a petItion WIth the ~ommIsslOn. As. dIscussed previously, the staff of the 
COllllU1~sIon IS under the a~thorIty of the executIve director for administrative purposes. j 
Th~r~ IS no statutory requ~reme~t tha~ the commissioners do any act prior to receiving I 
petitIons; therefore, there IS no ImpedIment to the department accepting petitions filed I 
by tenants pursuant to s. 8(1) of the act. i 

Therefore, question 4 is answered in the affirmative. [ 

077-112-·0ctober 25, 1977 
(Reconsideration of 077-4) 

CRIMES AND OFFENSES 

PENALTIES FOR ATTEMPTED BURGLARY 

To: E. J. Salcines, State Attorney, Tampa 

Prepared by: Michael H. Davidson, Assistant Attorney General 

(See 07"7-4 for question) 

SUMMARY: 

Up~lD reconsideration of AGO 077-4, in view of recent appellate court 
deCISIOns on the same subject as earlier treated in said opinion I now 
must conclude that an attempted third degree felony burglary is 
punishable as a completed offense of the same degree, and hereby recede 
from the contrary conclusion reached in said opinion. 

The First District Court of Appeal of Florida, in Massey v. State, No. FF-417, filed 
August 18, 1977, ruled upon the following question: 

Should an attempt at a third degree felony burglary be punishable as a third 
degree felony or as a first degree misdemeanor? 

In AGO 077-4 I opined that in view of the interrelationship between ss. 777.04(4) and 
810.02, F. S., such an attempt should be punished as a misdemeanor offense of the first 
degree. The First Distri~t Court of Ap.peal, in ruling upon Massey, supra, concluded that 
such an offer.se was punIshable as a third degree felony. The conclusions reached in AGO 
077-4 and in Massey, supra, are obviously apart, and the First District has reaffirmed the 
Massey decisi?n in Burgans v. State, Case No. GG-146, Opinion filed September 19, 1977. 

The court In Massey, supra, stated that it was well within the province of the 
Legislature ~o punish attempted burglaries more severely than other attempte:d third 
degree felomes. The court further stated that the pertinent statutes were clear in their 
operation and did not require any construction. 

In this reconsideration of AGO 077-4, I am also aware of the decision in Bownes v. 
State, ?~5 So.2d 787 (4 D.C.A. Fla., 1977), which at first blush appears to support the 
proposItIon that attempted burglary may be a first degree misdemeanor. The court in 
~owI?es, supra, was faced with questions regarding the propriety of a split sentence 
Impnsonment/probatlOn term entered by the lower court upon appellant's conviction of 
attempted burglary. The pertinent portion of the court's decision reads as follows: 

This Appellant was convicted of a first degree misdemeanor, attempted 
bZl;rglary, and a second degree misdemeanor, petit larceny. On the first degree 
mlsde~leanor he was sentenced to one year in the county jail and three years 
probatIon after he had served six months of that imprisonment. Since the 
maxi~um jail term he couId have received was one year the sentence was 
exceSSIVe by two years and six months. . .. (Emphasis supplied.) 
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Thus, although the Fourth District Court of Appeal appears in dictum to have accepted 
the proposition that an attempted burglary may be punishable as a first degree 
misdemeanor, it does not seem that the court in Bownes was squarely presented with the 
same question decided in Massey, supra, and I, therefore, conclude that Massey, supra 
is controlling authority in regard to the question raised there and in AGO 077-4. ' 

With the benefit of the appellate court decisions cited herein, it appears, upon 
reconsideration, that the construction placed upon the statutes pertinent to the subject 
matter of AGO 077-4 was improvident. The rationale behind that construction appears, 
unfortunately, to have been prompted more by a concern for legislative draftsmanship 
than legislative prerogative, and therefore was askew in its attitudinal approach to the 
subject matter, forcing a conflict where there was none and creating aml:iiguities where 
there were none, contrary to sound construction principles. State v. Beardsley, 94 So. 660 
(1922); Richardson v. City of Miami, 198 So. 51 (Fla. 1940); State ex reZ. Green v. City of 
Pensacola, 126 So.2d 566 (Fla. 1961); Ervin v. Peninsular Tel. Co., 53 So.2d 647 (Fla. 1941); 
American Bakeries Co. v. Haines City, 180 So. 524 (Fla. 1938); American Bankers Life 
Assurance Co. of Fla. v. Williams, 212 So.2d 777 (1 D.C.A. Fla., 1968); Florida State 
Racing Commission v. Bourquardez, 42 So.2d 87 (Fla. 1949). An unfortunate result of this 
improper approach (as noted in this office's appellate brief in Massey, supra, which urged 
that AGO 077-4 was ~he result of an unwise application of the rules of statutory 
construction) was tha' the words "or any burglary" were effectively stricken from s. 
777.04(4)(c), F. S. Under the construction urged in said opinion, the statute would then 
have operated as though those words were totally absent therefrom. Such a result is 
contrary to well-established principles of law that all portions of a statute must be given 
effect. Goode v. State, 39 So. 461 (Fla. 1905); Atlantic Coast Line Railroad Company v. 
Boyd, 102 So.2d 709 (Fla. 1958); In Re Horners Estate, 188 So.2d 386 (3 D.C.A. Fla., 1966). 
Such a construction cannot stand. 

Therefore, in view of the foregoing reconsideration of AGO 077-4 and in view of the 
aforecited appellate decisions, the same is hereby receded from and withdrawn as an 
official opinion of this office and is superseded by the instant opinion which here 
concludes, in light of definitive appellate court treatment of the subject, that an 
attempted third degree felony burglary is punishable as a third degree felony. 

077-113-0ctober 25, 1977 

MUNICIPALITIES 

MAY PARTICIPATE IN RECIPROCAL INSURANCE ASSOCIATION-­
CONTRIBUTION TO ASSOCIATION PERMISSIBLE-NONCASH 

CONTRIBUTION NOT AUTHORIZED 

To: J. H. Roberts, Jr., City Attorney, Lakeland 

Prepared by: Daniel C. Brown, Assistant Attorney General 

QUESTIONS: 

1. Would participation by the City of Lakeland in the formation of a 
reciprocal Insurance association composed entirely of Florida 
municipalities and organized under Ch. 629, F. S., contravene s. 10, Art. 
VII, State Const.? 

2. Would the expenditure of city funds for contribution to the 
required expendable surplus of a reciprocal insurer owned and operated 
eIltir.ely by the subscribing municipalities be a lawful expenditure for a 
mumci.pal purpose? 

3. Could the participating municipalities create the expendable 
surplus required of reciprocal insurer by Ch. 629, F. S., through 
contribution of revenue certificates or other certificates of indebtedness 
of the participating municipalities in lieu of cash for payment of the 
proportionate shares of the surplus requirement for the issuance of 
nonassessable insurance policies to the subscribers of such reciprocal 
insurer? 
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SUMMARY: 

Assuming that it could qualify as a subscriber to a reciprocal insurance 
association under s. 629.191, F. S., a municipality may subscribe to and 
join in the formation of a reciprocal insurer organized under Ch. 629, 
F. S., and composed entirely of Florida municipalities without 
contravention of s. 10, Art. VII, State Const. Municipal funds contributed 
pro rata to ~he required. expendable s~I!lus of the reci1?roc!l1 insu~er 
would constitute expenditures for muruClpal purposes, I.e., mdemruty 
against municipal tort liability, easualty losses, and property losses at 
reasonable costs. In the absence of clarification or administrative 
determination otherwise by the Department of Insurance, it appears that 
a municipality could not make its pro rata contribution to tiie requi1'0d 
surplus fund of the reciprocal insurer in the form of certificates of 
indebtedness in lieu of cash. 

The questions which you pose necessarily assume that municipalities qualify under s. 
629.191, F. S., to become subscribers to a reciprocal insurance association. The discussion 
of your inquiries is likewise premised upon that assumption. 

AS TO QUESTION 1: 

Section 10, Art. VII, where pertinent, provides: 

Neither the state nor any . . . municipality . . . shall become a joint owner 
with, or stockholder of, or give, lend or use its taxing power or credit to aid any 
corporation, association, partnership or person .... 

The reciprocal insurer which the City ?f Lake~and prol?oses to join is apl?~ently ~ne 
authorized by Ch. 629, F. S. Such an Insurer IS an unmcorporated assoCIatlOn which 
transacts business as a legal entity through an attorney·in·fact. The members of the 
association agree to indemnify each other from designated risks of loss. Sections 629.011, 
629.021, 629.061, 629.081, and 629.101, F. S. 

The statement of facts submitted in your request indicates that membership in the 
p,roposed reciprocal association will be limited to Florida municipalities. In view of that, 
It is my opinion that no violation of s. 10, Art. VII, State Const., would result from the 
joinder of such municipalities in a reciprocal insurance association or from the 
contribution of city funds to the required surplus of the insurance fund. 

Political subdivisions of the state, including municipalitie8, are not associations, 
persons, or corporations to which the proscription of s. 10, Art. VII, supra, applies. 
Attorney General Opinions 058·9 and 072·382 and cases therein cited. Cf. Overman v. 
State Board of Control, 62 So.2d 696 (Fla. 1953) [holding a nonprofit educational 
institution was not within the prohibition against pledging public credit for benefit of 
individual company, corporation or association under s. 10, Art. IX, State Const. 1885.] 

Likewise, the fact that the cities will contribute to the required expendable surplus of 
the reciprocal insurance association and, in effect, become joint owners of an association 
which is not itself a municipality would not constitute a violation of s. 10, Art. VII, supra, 
under the facts presented in your inquiry. The proposed association would not constitute 
a private association, one having no official duties or concern with the affairs of 
government and organized primarily for the personal emolument of its members. See 
O'Malley v. Florida ~ns. Guaranty AssociB;tion, 257. So.24 9 (1fla. 1971~. Rath7r, tpe 
associatlOn would be In the nature of a public or quasl.publlc entlty orgamzed prImarIly 
to discharge duties to the public or to provide a governmental benefit. See Forbes Pioneer 
Boat Line v. Board of Commissioners of Everglades Drainage Dist., 82 So. 346, 350 (Fla. 
1919); O'Malley v. Florida Ins. Guaranty Association, supra. Cf. AGO 051-168, concludillg 
that a county school board could insure school buildings against loss by fire, etc., under 
a policy issued by a mutual fire insurance company if the policy stipUlated that it was 
issued without contingent liability and was nonassessl1.ble. The opinion concluded that 
such a participating policy did not make the state or any political subdivision a "joint 
owner or stockholder" within the purview offormer s. 10, Art. IX, State Const. 1885 [now 
s. 10, Art. VII, State Const.]. See (lisa Dade County Bd. of Pub. Instr. v. Michigan Mut. 
Liability Co., 174 So.2d 3 (Fla. 1965), holding that the purchase of a nonassessable 
liability insurance policy from a mutual company would not make a county school board 
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It joint owner or stockholder in any company, association, or corporation in viohtion of 
H. 10, Art. IX, even though the school board, as an insured, would become a member of 
the mutual company entitled to vote for directors, where the only interest obtained by 
the board as an insured in addition to insurance protection would be the availability of 
rebates if the loss experience of the mutual company justified them. 

The primary purpose in joining a reciprocal insurer would be to obtain indemnity 
against liabilities and casualty losses of the municipality. Municipalities have historically 
been held subject to tort liability in varying degrees, even prior to the advent of s. 768.28 
F. S., as amended by Ch. 77-86, Laws of Florida. See, generally, Hargrove v. Town of 
Cocoa Beach, 96 So.2d 130 (Fla. 1957); Gordon v. City of West Palm Beach, 321 So.2d 78 
(4 D.C.A. Fla., 1975), Modlin v. City of Miami Beach, 201 So.2d 70 (Fla. 1967); AGO 076. 
41. Cf AGO 075·114 (hospital districts not possessed of sovereign immunity). 
Parenthetically, I would note at this juncture that the Legislature has expressly provided 
in Ch. 71.86 that the limitations of liability established by s. 768.28, as amended, apply 
to all agencies and subdivisions of the state, including municipalities, regardless of 
whether those agencies and subdivisions possessed sovereign immunity prior to July 1, 
1974. Accordingly, the statements in AGO's 075-114 and 076-41 to the effect that the 
liability limits of s. 768.28, F. S., do not apply to municipalities or hospital districts no 
longer obtain, and, to that extent, those opinions are hereby modified. With r'egard to the 
public nature of the contemplated expenditure, it follows that, if municipal treasuries are 
vulnerable to claims of tort victims and casualty losses, then, under the broad home rule 
powers authorized for municipalities by s. 2(b), Art. VIII, State Const., and s. 166.021, 
F. S., the protection of the treasury by provision for insurance or indemnity against such 
claims or losses by any means not expressly prohibited by law would be a legitimate 
municipal purpose, unless prohibited by a city's '!harter enacted subseqUlmt to July I, 
1973. See s. 166.021(1).(4). 

Similarly, the prevention of casualty loss to fa municipality's property has historically 
been recognized as a valid municipal purpose which may be achieved by contracting for 
property protection services from a private entity. See, e.g., State v. Kansas City., 4 
S.W.2d 427 (Mo. 1928). Cf. Dade County Bd. of Pub. Instr. v. Michigan Mut. Liability CI.;., 
supra. Thus, under the provisions of s. 2(b), Art. VIII, State Const., and s. 166.021, F. S., 
the protection of the municipality from prOpfJrty loss by obtaining insurance in a manner 
not expressly prohibited by law would be a legitimate municipal purpose. 

Moreover, the preamble to Ch. 77-86, supra, clearly recognizes that the Legislature 
deems the provision of liability insuranCE: to be a legitimate public purpose of local 
government. One purpose of Ch. 77-86, as recited by its preamble, is to aid local 
governments in obtaining insurance at reasonable rates. There is, therefore, a strong 
presumption that the contemplated expenditure is primarily for fa public or municipa1 
purpose. 

Smce the proposed reciprocal insurance association would be formed primarily to serve 
as the instrument for achieving such municipal purposes, it would constitute a public or 
quasi-pUblic entity not within the proscription of s. 10, Art. VII, supra. 

Nor would the fact that the business of the association will be administered by a 
private entity al?pointed by its constituent governmental agencies as attorney-in-fact 
result in a violatlOn of s. 10, Art. VII, supra. The attorney-in-fact will obviously perform 
services for tile association and its members and will nO doubt be compensated for those 
services. To that extent the members' contributions will benefit a private person or 
corporation. But, municipalities may expend moneys which incidentally benefit a private 
person or business without detracting from the public nature of the expenditure, so long 
as there is some clearly identified public pW'Pose which is the primary objective of the 
expenditw'e and so long as some 'control over the expenditure IS retained by the public 
authority to avoid frustration of the public purpose. Attorney General Opinions 075-71 
and 073-394. See Betz v. Jacksonvilll3 Transp. Auth., 277 So.2d 769 (Fla. 1973), holding 
that a management contract between a public transportation authority and a private bus 
company for operation of a municipal transit system, although in excess of 1 year, did 
not cOllstitute the constitutionally proscribed lending of public credit to a private firm or 
corporation since the contract primarily furthered the public purpose of providing public 
transportation and only incidentally benefited the prlvate management company. The 
requisite degree of control over the expenditure may be maintained pursuant to s. 
629.101, F. S., which provides, inter alia, that the subscribers may impose restrictions 
upon the power of attorney granted to the attorney-in-fact and may provide for the 
revocation of the powers granted. 

For the foregoing reasons, your first question is answered in the negative. 
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AS TO QUESTION 2: 

The issue comprehended within question 2 is whether the contribution by a given city 
to the required surplus fund of the reciprocal insurance association would be an 
expenditure for that municipality's purpose, since the surplus fund is intended and will 
be used to satisfy claims against other member cities. The discussion in reference to your 
first question essentially answers your second question as well. As noted above, s. 166.021, 
F. S., provides broad authority to municipalities to exercise powers for municipal 
pm "poses. For example, s. 166.021(1) provides: 

... [M]unicipalities shall have the governmental, corporate, and proprietary 
powers to enable them to conduct municipal government, perform municipal 
functions, and render municipal services, and may exercise any power for 
municipal purposes, except when expressly prohibited by law. [See also s. 
166.021(4), expressing the legislative intent to like effect.] 

In addition, Ch. 77"86~. supra, clearly indicates that obtaining reasonably priced liability 
insurance by municipalities is a legitimate municipal purpose. There being no express 
prohibition in law against the employment of the reciprocal insurance form or 
mechanism by municipalities, and the purpose of each city joining the reciprocal insurer 
being primarily to obtain indemnity against its own liabilities or losses at reasonable 
expense, I see no impediment to a city's joinder in the proposed reciprocal insurance 
association (if qualifed to become a subscriber to the association under Ch. 629, F. S.) 
should the city find that course is advisable in reducing its insurance costs. 

Your second question is accordingly answered in the affirmative. 

AS TO QUESTION 3: 

Your third question requires interpretation of the insurance laws of Florida. Section 
629.071(1) and (2), F. S., governs the general surplus requirements of reciprocal insurers 
and s. 629.261, F. S., governs additional surplus requirements for reciprocals to issue 
nonassessable polid",,,. S(:!cHon 629.071 provides: 

(1) A domestic reciprocal insurer hereunder formed, if it has otherwise 
complied with the applicable provisions of this code, may be authorized to 
transact insurance if it has and thereafter maintains surplus funds as follows: 

(a) To transact property insurance, surplus funds of not less than $200,000; 
(b) To transact casualty insurance (other than workmen's compensation), 

surplus funds of not less than $200,000. 
(2) In addition to surplus required to be maintained under subsection (1), the 

insurer shall have, when first so authorized, expendable surplus in amount as 
required of a like foreign reciprocal insurer under s. 624.408. (Emphasis 
supplied.) 

Section 629.261 allows a reci~rocal insurer to issue nonassessable policies if it "has a 
surplus of assets over all liabIlities at least equal to the minimum paid-in capital stock 
required of a domestic stock insurer authorized to transact like kinds of insurance .... n 

The Department of Insurance is charged with the duty of administering and enforcing 
the insurance laws of this state and has the final decision-making authority with regard 
to whether revenue certificates. revenue bonds, or other like obligations of the city 
payable from non-ad valorem taxes and made payable 1;0 the proposed reciprocal insurer 
could be used in lieu of cash as the city's proportionate share of the surplus funds 
required by Ch. 629, F. S. I am not advised as to that department's practices in that 
regard or as to its administrative construction of the governing statutes. However, for 
the following reasons it appears to me that such certificates of indebtedness would not be 
acceptable to make up the required surplus fund. 

Firstly, although the term "funds" is subject to a variety of meanings, it may be 
synonymous with cash, and in common usage suggests money. See, e.g., Owen v. Bank of 
Glade Springs, 81 S.E.2d 565 (Va. 1934); McCammon v. Cooper, 69 N.E. 658 (Ohio 1904); 
37 C.J.S. Fund, p. 1401. With respect to the amount of surplus required to be maintained 
to transact property insmance and casualty insurance within s. 629.071, F. S., the 
Legislature stated the amount to be maintained in figures ($200,000). This description of 
the amounts required to be maintained as surplus funds in order to transact property 
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and casualty insurance would seem to connote and contemplate legal United States 
tender-cash-and no other form or kind of assets or contributions to the required 
surplus. Cf. AGO 074-374. 

Secondly, tht;! inference ~hat t~e term. "funds" as used in s. 629.071, supra, is 
synonymous With cash or Its eqUIvalent IS strengthened by other provisions of the 
Insurance Code dealing with the formation of a reciprocal insurer and with accounting 
by insurance companies, 

Section 629.081(2)(h), F. S., requires the attorney-in-fact for the proposed reciprocal 
insurer upon application for authority to transact business to certify: 

[t]hat all moneys paid to the reci~rocal shall, after deducting therefrom any sum 
payable to the attorney, be held III the name of the insurer and for the purposes 
specified in the subscribers' agreement. (Emphasis supplied.) 

Thus, specific reference to money is made by statute in the context of determining the 
authority of a reciprocal insurer to initially transact business. 

Moreover, it must be recalled that, with reference to the issuance of nonassessable 
policies, a reciprocal insurer must demonstrate that it has a surplus of assets over 
liabilities equal to a certain amount. Section 629.261, F. S., supra. Chapter 625, F. S. 
deals generally with the acceptability of assets for purposes of determining the financiai 
condition of an insurer. Section 625.031(2) provides: 

In addition to assets impliedly excluded by the provisions of s. 625.012, the 
following expressly shall not he allowed as assets in any determination of the 
financial condition of an insurer: 

(2) Advances (other than policy loans) to officers, directors, and controlling 
stockholders, whether secured or not, and advances to employees, agents and 
other persons on personal security only. 

Such advances are excluded in calculating assets because the need for financial soundness 
of insurers precludes an insurance company from claiming what is essentially a loan to 
itself (its owners and officials) as an asset in determining solvency. It can readily be seen 
that ~re~ting a surp~us fund for a reciprocal insur7r from the subscribers' promises to 
pay, III lieu of cash, IS closely analogous to a stock Illsurance company's counting a loan 
to a principal stockholder as an asset. It therefore appears that the use of certificates of 
indebtedness of the member cities, in lieu of cash or other acceptable assets, to constitute 
the proposed reciprocal insurer's surplus fund would contravene the Insurance Code. 
Additionally, I would note that the use of tax anticipation certificates payable from ad 
valorem taxes for the stated purpose would contravene s. 12, Art. VII, State Constitution. 

However, a municipality could issue revenue certificates pledging non-ad valorem tax 
moneys or other revenues of the municipality to secure such certificates or other like 
obligations and apply the proceeds of such certificates or obligations to make the required 
contribution to expendable surplus. 

Subject to the foregoing discussion, your third question i3 answered in the negative. 
. Thoug!: not directly involved in response to your inquiry, I would note for your 
mformatIOn that s. 627.351, F. S., was amended by Ch. 77-380, Laws of Florida, to require 
the Department of Insurance to adopt a joint underwriting plan to assist political 
subdivisions of the state in acquiring casualty insurance coverage. Since municipalities 
are, in the context and for the purposes of Ch. 77-380, political subdivisions of the state, 
s. 1.01(9), F. S., the city could elect to participate in such a plan as ali alternative to the 
proposal to which your inquiries relate. 
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ANATOMICAL GIITS 

MEDICAL EXAMINERS' AUTHORITY TO REMOVE CORNEAS 

To: Mattox Hair, Senator, 9th District, Jacksonville 

Prepared by: Thomas M Beason, Assistant Attorney General 

QUESTIONS: 

1. Is it mandatory that the medical examiner 01' associate medical 
examiner provide the cornea of a decedent to an eye bank upon request, 
when all of the conditions in Ch. 77-172, Laws of Florida, are met? 

2. Does Ch. 77-172 apply only to medical examiners and associate 
medical examiners? 

SUMMARY: 

Under Ch. 77-172, Laws of Florida, the medical examiner or associate 
medical examiner may, within his discretion, provide a cornea upon 
request of an authorized eye bank whenever the decedent from whom a 
suitable cornea may be transplanted is under the jurisdiction of the 
medical examiner, there is nQ objection by the next of kin known by the 
medical examiner, and the yemoval of the cornea will not i~terfere with 
the subsequent course of an investigation or autopsy. The new act does 
not, however, extend authority or immunity to any persons other than 
the district or associate medical examiner to authorize the removal of 
decedent's cornea. 

Chapter 77-172, Laws of Florida, is entitled: 

An Act relating to corneal transplant; creating s. 732.9185, Florida Statutes, 
permitting medical examiners to remove the cornea of a decedent for purposes 
of corneal transplant under certain conditions; relieving medical examiners and 
eye banks of liability for failure to obtain consent of next of kin; providing 
effective date. (Emphasis supplied.) 

The new act creates s. 732.9185 providing: 

(1) Upon the request of any eye bank authorized under s. 732.918, in any 
case in which a patient is in need of corneal tissue for a transplan(;, a district 
medical examiner or associate medical examiner may provide a cornea 
whenever all of the following conditions are met: 

(a) A decedent who may provide a suitable cornea for the transplant is 
under jurisdiction of a medical examiner and an autopsy is required in 
accordance with s. 406.11. 

(b) No objection by the next of kin of the decedent is known by the medical 
examiner. 

(c) The removal of the cornea will not interfere with the subsequent course 
of an investigation or autopsy. (Emphasis supplied.) 

In subsection (2) the act immunizes the district or associate medical examiner or any 
authorized eye bank from civil or criminal liability on account of any failure to obtain 
consent of the next of kin. 

The foremost principle in construing statutes is to ascertain the legislative intent as 
determined primarily from the language of the statutes. VanPelt v. Hilliard, 78 So. 693 
(Fla. 1918); Vocelle v. Knight Brothers Paper Co., 118 So.2d 664 (1 D.C.A. Fla., 1960). 
Legislative intent as deducible from the language employed in the statutes is the law. 
State v. Knight, 124 So. 461 (Fla. 1929). Statutes are to be given their plain and obvious 
meaning. A.R. Douglas, Inc. v. McRainey, 137 So. 157 (Fla. 1931). 
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With respect to your first question, the determination of whether a statute is 
ml!-nda~ory or prohibitory as opposed to discre~0I!ary, permissive, or directory hinges 
pl'lI?al'lly on t~e lanfRlage used. As a genera~ prmclple, statutory provisions defining the 
dutIes of publIc offiCIals are construed as dIrectory only, unless a contrary legislative 
intent is manifest. Lomelo v. Mayo, 204 So.2d 550 (1 D.C.A. Fla., 1967). The word "may" 
commonly has a permissive rather than mandatory connotation. Fixel v. Clevenger 285 
80.2d 687 (3 D.C.A. Fla., 1973). Given the professional discretion which the statute ~ests 
in the medical examiner to determine if the conditions precedent to authorizing a 
transpl~nt are present, I c<?ncllfde the word "may" is used in its permissive sense. 
Accordmgly, your first questIOn IS answered in the negative. 

Florida follows the rule of statutory construction that the express mention of one thing 
is an exclusion of another n<?t mentioned. See Bergh v. Stephens, 175 So.2d 787 (1 D.C.A. 
Fla., 1965). Where the Legislature makes an express designation or condition in the 
statute, it is presumed the Legislature thoroughly considered and purposely omitted 
other designations and conditions. See Dobbs v. Sea Isle Hotel, 56 So.2d 341 (Fla. 1953). 
Because Ch. 77·172, supra, expressly mentions only district or associate medical 
examiners, I conclude no authority or immunity is extended other persons to permit the 
removal of decedent's cornea. Accordingly, your second question is answered 
affirmatively. 

077-115-November 2,1977 

PUBLIC FUNDS 

PAYMENT OF PROFESSIONAL ASSOCIATION DUES­
WHEN AUTHORIZED 

To: Judge C. Luckey, Jr., Public Defender, Tampa 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTIONS: 

1. Does s. 216.345, F. S., authorize the payment of The Florida Bar dues 
for the public defender and his full-time assistant public defenders out of 
the agency's appropriations? 

2. Does s. 216.345, F. S., authorize the payment of dues for the public 
defender and his assistant public defenders, investigators, and 
administrative aides for the Florida Public Defender Association out of 
the budgets for the respective public defender circuits? 

SUMMARY: 

Section 216.345, F. S., as amended by Ch. 77-39, Laws of FlOrida. does 
not authorize the payment of Florida Bar dues for the public defender 
and his full-time assistant public defender from the agency's 
appropriation. Section 216.345 authorizes the payment of dues for the 
public defender and his assistant public defenders, investigators, and 
administrative aides for the Florida Public Defender Association out of 
the budgets for the respective public defender circuits when the 
association certifies that it does not accept institutional memberships and 
the agency head determines that indiVIdual membership is essential to 
the statutory duties and responsibilities of the pUblic defender's office. 

b 
Since your questions essentially involve a construction of the same statute, they will 

e addressed together. 
In 1977, the Florida Legislature amended s. 216.345, F. S., relating to the payment of 

professional or other organization membership dues from public funds. See Ch. 77-39, 

h
Laws of Florida. Section 216.345, as amended, provides that, upon approval of the agency 
ead or designated agent thereof, a state department agency, bureau, commission or 

other component of state government may utilize state funds for the purpose of paying 
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dues for membership in a professional or other organization only when such membership 
is essential to the statutory duties and responsibilities of the state agency. Section 
216.345(1). 

However, insofar as individual memberships are concerned, s. 216.345(2) provides as 
follows: 

Upon certification by a professional or other organization that it does not accept 
institutional memberships, the agency may authorize the use of state funds for 
the payment of individual membership dues when such membership is essential 
to the statutory duties and responsibilities of the state agency by which the 
individual is employed. However, approval shall not be granted to pay 
membership dues for maintenance of an individual's professional or trade 
status in any association or organization, except in those instances where agency 
membership is necessary and purchase of an individual membership is more 
economical. (Emphasis supplied.) 

It appears that, since membership in The Florida Bar is a precondition to the practice 
of law in the State of Florida, membership dues could not be paid from public funds since 
the purpose of such membership would be to maintain an individual's "professional 
status." Pursuant to s. 216.345(2), F. S., public funds can be expended for membership 
dues to maintain an individual's professional or trade status only when two conditions 
prescribed by the statute are meti first, the state agency which employs the individual 
must be required to hold a membership and, second, purchase of an individual 
membership must be more economical, presumably, than an agency membership. 

Since state agencies cannot hold membership in The Florida Bar, it seems apparent 
that the Legislature intended to exempt from the prohibition of s. 216.345(2), F. S., 
relating to maintenance of professional or trade status, organizations other than The 
Florida Bar. 

Accordingly, I am of the view that Ch. 77·39, Laws of Florida, which amends s. 216.345, 
F. S., does not serve to alter or modify the views expressed by this office in AGO 072·4 
wherein it was concluded that a county judge who was required by law to be a member 
of The Florida Bar and prohibited from engaging in the private practice of law could not 
charge his bar dues as an expense of his office. 

Insofar as membership in the Florida Public Defender Association is concerned, s. 
216.345(1), F. S., authorizes payment of membership dues by the agency head or the 
designated agent thereof when it is determined that agency membership is essential to 
the statutory duties and responsibilities of the state agency. If the association certifies 
that it does not accept institutional memberships, the agency may authorize the payment 
of individual membership dues when such membership is essential to the statutory duties 
and responsibilities of the state employing agency, i.e., the public defender. Since 
membership in such an association does not serve to maintain an individual's 
professional or trade status, the second sentence of s. 216.345(2) is not applicable to your 
second question. It would appear, however, to be the initial responsibility of the agency 
head to determine whE:ther membership in a particular organization is essential to the 
statutory duties and responsibilities of the state agency. If the membership is essential, 
then state funds may be utilized for such purposes providing the conditions imposed by 
the statute are met. 

It should also be noted that prior to the payment of any dues or membership 
contribution to any professional or other organization from state or public funds the 
provisions of s. 119.012, F. S., must be considered and the procedural requirements 
thereof as set forth in AGO 074·351 followed by the public agency. 
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077·11C~November 2, 1977 

MUNICIPALITIES 

AUTHORITY TO CONTRACT FOR SERVICES OF AUTONOMOUS 
MUNICIPAL AGENCY IN BILLING AND ACCOUNTING 

FOR TRASH COLLECTION FEES 

To: Carl V. M. Coffin, City Attorney, Lake Worth 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

077-116 

May the City of Lake Worth contract for and utilize the services of 
Lake Worth Utilities Authority, an independent agency of the city, for 
the purposes of billing, collecting, and accounting for waste removal fees 
imposed by ordinance for the collection of garbage and trash by the city? 

SUMMARY: 

A municipality may validly provide for the collectioll and disposal of 
solid waste and other refuse as a municipal or public service and may by 
ordinance impose a user fee or charge for such services. Subject to the 
restrictions of the City of Lake Worth's 1975 charter regarding 
competitive bidding, the City of Lake Worth may contract for and utilize 
the services of the Lake Worth Utilities Authority, a separate and 
independent agency of the city, for the purpose of billing, collecting, and 
accounting for waste removal fees imposed by the city on its residents 
and businesses for the collection of garbage and trash by the city. 

According to your letter, the City of Lake Worth has enacted an ordinance which 
provides for the imposition of a waste removal fee on city rtlilidents and businesses for 
the collection of garbage and trash by the city. The waste removal fee is to be added as 
a designated additional element or item on the monthly bills for water and electricity 
rendered by the Lake Worth Utilities Authority to its customers. Collection of the waste 
removal fee is made by the authority for the city, and an appropriate sum for the 
aggregate waste removal fees so collected is turned over to the City Finance Director. 
The authority was created by special act, Ch. 69·1215, Laws of Florida, and operates as 
a separate, autonomous unit of city government, free from the jurisdiction and control of 
the city commission and other city officers except as otherwise provided in the act. 
Section 1, Ch. 69·1215. 

Under the broad home rule powers granted by Ch. 166, F. S., municipalities have the 
authority to provide for the collection and disposal of solid waste and other refuse. 
Section 166.021(1) grants municipalities ",jGvernmental, corporate, and proprietary 
powers to enable them to conduct municipal government, perform municipal functions, 
and render municipal services . . .. " It further empowers them to exercise any power 
for municipal services except when expressly prohibited by law. See City of Miami Beach 
v. Forte Towers, Inc., 305 So.2d 764 (Fla. 1974); cf., Stone v. Town of Mexico Beach, 348 
So.2d 40 (1 D.C.A. Fla., 1977), holding in pertinent part that a town has the authority to 
impose a flat rate, regardless of use, to fees charged for the collection and disposal of 
garbage. The collection and disposal of solid waste and other refuse constitutes a valid 
municipal function or purpose; thus, in the absence of an express statutory prohibition, 
a municipality has the authority under its home rule powers to provide this municipal 
service. See United Sanitation Service, Inc. v. City of Tampa, 302 So.2d 435, 436 (2 D.C.A. 
Fla., 1974), and cases cited therein, in which the court described the collection of garbage 
as "an essential part of a 'public service'-by municipalities and other governmental 
subdivisions," subject to the plenary power of government. See also the City of Lake 
Worth's former charter which provided that the city had the power to "furnish any and 
a1l10aal public services" and to collect and dispose of sewage, garbage and other refuse. 
Sections 3(8) and (15), Ch. 25962, 1949, Laws of Florida. These former charter provisions 
were converted into city ordinances, subject to modification or repeal, by s. 166.021(5), 
F. S. The present charter contains similar provisions. See s. 3(8) and (15), 1975 charter. 
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In addition, the city has the a';lthority to impose a fee for the use of this mun.icip~l 
service. Cf. Stone v. Town of MexIco Beach, 348 So.2d 40 (1 D.C.A. Fla., 1977), holdmg In 
pertinent part that the town could impose a flat rate, regardless of use, to fees charged 
for the collection and disposal of garbage. Section 166.201, F. S., provides in I!ertinent 
part that a municipahty may impose "user charges or fees authol'lzed by 
ordinance ... [and) enforce their receipt and collection in the manner prescribed by 
ordinance not inconsistent with law." See also s. 1, Ch. 77-50, Laws of Florida [now s. 
166.043(1), F. S. 1977), which provides that the provision of the act regarding ordinances 
and rules imposing price controls "shall not prevent the enactment by local governments 
of public service rates otherwise authorized by lay.'; in~l~ding " . '. splid waste . " .. " 
Even prior to the enactment of Ch. 166, F. S., mUlllclpal1tIes mamtammg or operatmg a 
service for the collection and disposal of garbage, trash, and other refuse were expressly 
empowered by the Legislature to pr~vide by ?rdinance for the establi~hment ~nd 
collection of reasonable charges to be paid to the CIty for the use of such serVIces. SectlOn 
167.73(1), F. S. 1971. The etutute also provided that, if the charges were not paid when 
due the service could be discontinued and the delinquent charges recovered by due 
pro~ess of law. Chapter 167, F. S. 1971, was repealed in 1973 by the Municipal Home 
Rule Powers Act, Ch. 166; however, under s. 166.042(1) the repeal of Ch. 167 "shall not 
be interpreted to limit or restrict the powers of m~nicipal officials." Thus, ~l?-. 167, and 
s 167.73 specifically, although repealed, are still VIable as a grant of mUlllclpal power 
U:nder Ch. 166. Cf. Penn v. Pensacola-Escambia Governmental Center Authority, 311 
So.2d 97 101 (Fla. 1976). Moreover, municipalities may continue to exercise those powers 
conferred by Ch. 167 at their own discretion and subject only to those terms and 
cOhditions which they choose to prescribe. Section 166.042. The present charter provides 
that the city has the power to impose rates for public utilities or other serv.ices furnish~d 
by the city or any other person or corporation. Contracts between the CIty and public 
utility companies fixi'lg rates are, under the present city charter, legal and enforcea~le 
contracts. Section 3(11) of the 1975 charter. See also s. 3(3) of the 1975 charter which 
provides that the city may impose special or local assessments upon real property upon 
nonpayment by the Cwners thereof for waste removal fee~ for garJ;>age and trash 
collection services. The assessments are payable at the time and m the manner 
determined by the city commission. Cf. Stein v. City of Mi~mi Beach, 250 So.2d 2811 (3 
D.C.A. Fla., 1971), upholding an ordinance of the City of Miami Beach which provided 
for the imposition of special assessment liens upon real property following nonpayment 
by the owners of such property for garbage fees; and Stone v. Town of Mexico Beach, 
348 So.2d 40 (1 D.C.A .. il'la., 1977), holding that a town had legal author.ity to impose a 
lien on ~roperty for the property owners' nonpayment of garbage collectlOn charges. On 
the baSIS of the foregomg provisions, it appears that the City of Lake W?rth may 
establish the manner in which user charges or fees for the collection and dIsposal of 
garbage and other refuse will be billed and collected. In so providing, the CIty may 
contract for and utilize the services of a public or quasi-public agency or organization 
provided ultimate control remains with the city commission. Cf. O'Neill v. Burns, 198 
So.2d 1 (Fla. 1967). 

Section 4(16)(i) of the 1975 charter, as amended, provides: 

Contracts for services, construction, materials or supplies of any nature 
amounting to five thousand dollars ($5,000.00) or more, shall not be let without 
the approval of the city commission and on competitive bidding on a public call 
for bIds with proper notice, except such services as cannot be contracted for 
upon the b2,sis of competitive bidding. 

The foregoinr! charter provision must be complied with before the city may enter into 
a contract with." a separate autonomous public agency or utilities authority, such as ~he 
Lake Worth Utilities Authority, for the neces~ary billing, coll~~ting, and accountl?g 
services. Asguming that the terms of the for~gomg charterproVISIO?~ !ire met, tl}e cIty 
under its hl)me rule powers may contract WIth the Lake Worth UtilitIes Authol'lty for 
these services. The authority may, but is not required to, contract wit~ the city to bill, 
collect and account for these fees. Cf. s. 7, Ch. 69-1215, Laws of Flol'lda. It should be 
noted that the special act creating the utility authority specifies that the flow of funds 
collected by the authority from prescribed fees and charges shall be as follows: 

First: The payment of all operating and maintenance expenses of the utilities 
and the capital outlay proVlded in the current annual budget; 
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Second: Debt service payments and any deposits required to be made in Sinking 
Funds or Reserve Funds for bonds, revenue certificates, or promissory notes 
heretofore issued by the City or hereafter issued by the Authority for the utility 
systems; 

Third: .Tl}e payment to the general fund of the City under control of the City 
ComllllsslOn of a sum equal to 10% of the gross revenues of the utility systems 
and such payment be made monthly. In the event of a deficiency in any monthly 
payment to the general fund, increased payments shall be made from the first 
revenues which are available in succeeding months after the first and second 
p~YI!lents required by this section have been made until the deficinecy [sic] is 
elimmated. 

The !lccumulated earnings retained after first, making the payments required 
herem; and, second, reservin~ an adequate balance for the payment of current 
expenses and for the extensIOn and replacement of thE:> capital assets of the 
systelll:s, .as determined J;>y the AuthorIty but subject to review. by the City 
CommISSIon, shall be paId annually to the general fund of the City under 
control of the City Commission. [Section 11, Ch. 69-1215, Laws of Florida.] 

The. utilities authoI1ty sho~ld r.eceive reasonable compensation for the billing, 
collection, and. accoun~ng serVlces It renders to ~nd for the city; such compensation 
should .be proVlde9 for In the contract for these servIces between the city and the utilities 
aut~ol'lty. In additlOn, the contract should set forth in detail responsibilities of each 
entity with respect to these services and the distribution of and accountability for the 
waste removal fees so collected. 

Your question, as stated, is answered in the affirmative. 

077·117-November 2, 1977 

PUBLIC OFFICERS AND EMPLOYEES 

EXECUTIVE COMMITTEE AND EMPLOYEES OF REGIONAL 
PLANNiNG COUNCIL-WHEN ENTITLED TO TRAVEL 

AND PER DIEM-AMOUNT 

To: OweT}- N. Powell, Attorney for Northwest Florida Planning and Advisory Council 
Bomfay , 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

Is the executive committee of the Northwest Florida Planning and 
Advisory Council, Inc., which is composed of council members 
representing municipalities and counties, subject to the restrictions 
regarding per diem and travel expenses set forth in s. 112.061, F. 8.? 

SUMMARY: 

The executive committee of a regional planning council is subject to, 
~d its members: trav~l expenses and per diem allowances controlled by. 
the terms and limitations of s. 112.061, F. S., the state uniform travel 
expense law governing all public officers and employees. Such planning 
counnil may not, therefore, reimburse its members or its executive 
committee (or its staff or employees) for per diem or travel expenses 
incurred while traveling to the council's official headquarters to attend 
meetings or to perform any other official duty or function at the 
headquarters city. The municipalities and counties which participate in, 
are represented on, and send representatives to the regional planning 
council may, however, pay the per diem and travel expenses of their 
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representatives on the council from the official headquarters of such 
counties and municipalities to the headquarters city of the planning 
council incurred in attending council meetings or in carrying out or 
performing other official duties and functions at such headquarters city. 

Your question is answered in the affirmative. 
According to your letter, the Northwest Florida Planning and Advisory Council, Inc., 

was established pursuan~ to s. 1~0.01, F. S., which provide~ for the esta?~shI?~nt of a 
regional planning counCIl ~omprIsed of two ?r more Coti:TI.tles. and mumclpalItIes. ~he 
functions, powers, and dutie~ !,f these co:unclls ar~ set forth.m s. 160.02, F: S., which 
provides in part that a counCIl IS "ltlo act m an adVIsory capacIty to the constItuent local 
governments in regional, metropolitan, county and municipal planning matters .... " 
Section 160.02(10). The membership of the council consists of one representative 
appointed by the ~ayor of the county seat of eac~ ~articipating county and two 
representatives apPOInted by the board of county COmlnISSlOners of ~ach county. See Art. 
III Council By-Laws, Revised October 1974. One member representing a county must be 
an'elected county official; the ot?-er representative must ~ot be an elec.ted county ~~cial. 
Those counties with a populatIon over 50,000 are entItled to appoInt one addItIonal 
representative for each additional 50,000 persons residing in the county. The officers of 
the council are elected by the members from among their own membership on an annual 
basis. Article V, Council By-Laws, Revised October 1974. See also Art. VI, Articles of 
Incorporation. The executive committee, which is responsible for establishing council 
policy and guidelines for all council and staff activities, is composed of the officers of the 
organization. Article IX, Council By-Laws, Revised October 1974. The business affairs of 
the council are managed by the board of directors which is elected from council members, 
Art. VII, Articles of Incorporation, and the executive committtle of the council executes 
the directions received from the council and transacts routine business matters between 
the quarterly meetings of the council. Article V, Council By-Laws, Revised October 1974. 

Your inquiry is concerned with whether the executive committee is subject to the 
tenns and limitations of s. 112.061, F. S., regarding per diem and travel expenses of all 
public officers and employees, or is governed by the bylaws of thE.' council. Section (c), Art. 
V, Council By-Laws, Revised October 1974, provides in pertinent part: 

The Board of Directors of the Council shall have the authority to provide for 
the reimbursement of actual expenses (for travel, telephone and similar 
expenses) incurred by members of the Executive Committee when on business 
for the Council, and, in addition, to provide for reimbursement in the fonn of 
a per diem of $50.00 per day .... The Executive Director is authorized and 
directed to reimburse each Executive Committee member as above prescrib2d, 
simply upon the submission to the Executive Director of a request for 
reimbursement upon a voucher form to be prepared by the Executive 
Director .... 

Originally, members of such planning councils were "entitled to receive their actual 
and necessary expenses incll.rred in the performance of their duties." See s. 1(2), Ch. 59-
369 Laws of Florida. The provision regarding travel expenses, however, was 
sub~equently amended by s. 19 of Ch. 63-400, Laws of Florida, which SUbstantially revised 
s. 112.061, F. S., to provide that per diem or travel expenses to any person authorized by 
any general law not amended or exempted by Ch. 63-400 are subject to Ch. 63-400 (now 
s. 112.061). Furthennore, Ch. 63-400 provided that certain general laws, including s. 
160.01(2), F. S., were to be revised by the statutory revision department by substitution 
of the words "shall be reimbursed for travel expenses as provided in Section 112.061, 
Florida Statutes, or words of similar meaning." Section 160.01(2), F. S., now contains the 
foregoing provision. 

The officers of the council who also comprise the executive committee are elected from 
the council membership as provided in Art. V of the Council By-Laws, Revised October 
1974. As the membership of the council is comprised of representatives appointed by 
municipalities or counties as provided in Art. III of the By-Laws, it appears that th~ 
members of the executive committee are "members of the regional planning counCIl 
representing counties and municipalities." Therefore, s. 160.01(2), F. S., which provides 
that such members "shall be reimbursed for traveling expenses as provided in s. 112.06~" 
appears to be applicable to members of the executive committee and thus controls theIr 
travel expenses and per diem allowances. 
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:rhe language contained in s. 160.01(2) clearly limits members of the council to 
reImbursement for trayel expenses !it the rate specified in s. 112.061, F. S. While s. 
160.02(1), F. S., authonzes the counCIl to adopt rules of procedure for the regulation of 
its affairs and the conduct of ,its business, the. council is not authorized to adopt any such 
bylaw as s. C, Art. V, CounCIl By-Laws, ReVIsed October 1974, or otherwise provide for 
or fix the travel expenses and per diem of the executive committee or the members or 
staff of the council.. The council's po..yers are clearly set forth in ss. 160.01 and 160.02, 
F .. S., and the counCIl lacks the authOrIty to act beyond the scope of those powers granted 
to It by statute. See, e.g., Gessner v. Del-Air Corporation, 17 So.2d 522 (Fla. 1944); State 
ex rel . . Gr~enberg v. Florida State Board of Dentistry, 297 So.2d 628, 636 (1 D.C.A. Fla.); 
cert. dzsmzsser1; 300 So.2d 900 (Fla. 1974); sel! also Lewis v. Florida State Board of Health, 
143 So.2d 867 ~1.D.C.~. Fla., 1962), cert. dented, 149 SO:2d 4~ (Fla. 1963), as to rule making 
power of admimstratlve boards. Thus, the rates speCIfied In s. 112,061 prevail over any 
inconsistency ~th the .rates set forth in the Council By-Laws. See, e.g., s. 112.061(6)(c)1., 
F: S-,,1977, which prOVIdes that "[alll other travelers may be allowed ... up to $35 per 
diem ; the foregOIng statutory provision prevails over s. C, Art. V Council By-Laws 
whi~h purports to authorize "a per diem of $50.00 per day." See also Ch. 77-174 Laws of 
FlorIda (s. 112.061(11), F. S.), ~hich requires that any claim for per diem br travel 
expenses under s. 112,u61 con tam a statement that the expenses were actually incurred 
by the traveler as necessary traveling expenses in the performance of his official duties 
and be verified by a written declaration that the claim is true and correct as to every 
material matter. Compare with s. C, Art. V, Council By-Laws. 

Chapter 1~0, F. S., is silent wit?- regard to travel expenses of the staff and employees 
?f the counCIl although the counCIl clearly has the authority to employ and compensate 
Its ~ersonnel, consultants, and technical and professional assistants. See s. 160.02(4). 
SectIOn 112.061(1)(a), F. S., however, states that it is the Legislature's intent that the 
provisions of s. 112.061 are applicabl~ "to all public officers, employees, and authorized 
persons whose travel expenses are paId by a public agency." Public agency is defined as: 

Any office, department, agency, division, subdivision, political subdivision 
board, bureau, ~C!m~ssion authority, district, p~blic body, body politic: 
county , . . mllnIclpalIty or any other separate urut of government created 
pursuant to law. [Section 112.061(2)(a), F. S.l 

h
It is clear that a l?l!lnning council, created pursuant to Ch. 160, F. S., if< included within 

~ e foregomg definit\on of an "agency or public agency." While the council is advisory 
It possesses some go~ernmental authority or power of a public body as above defined; fCI~ 
eXaJ'!lple, the authOrIty .to sue and be su~d and to make and enter into contracts and 
recelv~ and expend public moneys approprIated for its use. Under s. 112.061(1)(b)2. F. S. 
a speCIal or local law will prevail over any conflicting provisions of s. 112.061 to the 'extent 
of t~e conflict; however, a bylaw of a planning council created under Ch. 160 is not a 
specIal or local law, cf. AGO 071-121, holding in part that a county could not by a home 
rule ordinance, vary the unifonn plan for reimbursing county officials for their travel 
expenses as provided by s. 112.061; accordingly, s. 112.061, F. S., applies not only to 
mem~ers of the coU?cil but .also to its officers, staff, and employees. 

ThIS. office has uruformly mterpreted s. 112.061, F. S., to authorize reimbursement for 
per diem and travel expenses only for travel away from the traveler's official 
headquarters as defined in s. 112.061(4). See AGO 075-275 in which I concluded that if 
travel to a city other than the official headquarters commences from the city in whlch 
th~l traveler resides, when this is different from his or her official headquarters, the 
ml eflge. should be comp';lted on the basis of the shorter distance to the point of 
des~lllatlOn. I have been mformed that the official headquarters of the pl.\\nning and 
adVIsory council is located in Panama City; accordingly, any authorized travel mtlst occur 
away from that location or point of origin. Cf. AGO 075-237 Which states that mileage 
should be calculated from the .headquarte,'s office to the place where the official duties 
ar~ ~o be carried out if the travel originates from the travel headquarters; if the travel 
on.gInates from the individual's residence and it is a shorter distance from there to the 
POlllt of destination, then travel should be calculated from the residence. See also AGO 
074-132 in which I stated that mileage is computed on the basis of the distance from the 
hdi~adquarters city to the city in which the duties are to be performed unless the actual 

stance (i.e., from the place of residence) is shorter. The traveling expenses of all 
travelers are limited to those expenses necessarily incurred by them in the performance 
of a public purpose authorized by law to be performed by the agency and must be within 
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the limitations prescribed by s. 112.061(3)(b). And see Ch. 77-174, Laws of Florida (s. 
112.061[11]), which requires that any authorized claim under s. 112.061 must be verified 
by a written declaration that it is "true and correct as to every material matter." 
Submitting a fraudulent claim is a misdemeanor of the second degree, and an individual 
receiving reimbursement or an allowance by means of a false claim is civilly liable for 
the amount of the overpayment for the reimbursement of the public fund from which the 
claims were paid. All travel must be duly authorized and approved by the agency head, 
s. 112.061(3)(a). 

Since the official headquarters of the planning council is located in Panama City, any 
per diem or travel expenses incurred by council members or members of the executive 
committee (or the staff or employees of the council) in traveling to the headquarters city 
to attend meetings or to perform any official duties or functions may not be reimbursed 
by the planning council. Such travel does not for the purposes of s. 112.061, F. S., 
constitute authorized travel away from the official headquarters, as. this office has 
uniformly interpreted s. 112.061. The members of the planning council, however, are also 
representing their respective counties and municipalities. Cf. s. 160.01(1), F. S., 
authorizing the appointment of representatives to the council by the constituent 
governmental bodies and s. 160.02(10) empowering the council to act in an advisory 
capacity to the constituent governments in a number of specified matters. Each member 
serves as a representative of his constituent local government to the planning council. 
The function of the planning council itself is to advise these "constituent local 
governments" in county and municipal planning matters. Thus, while the planning 
council may not pay the per diem and travel expenses of members of the council or its 
executive committee attending meetings or performing other official duties in Panama 
City, the cities and counties which participate in and are represented on the planning 
council may authorize the payment of these expenses to ;10se individuals who represent 
them in the council. Cf. AGO 070-94. Section 112.061 provides that, when applicable, 
travel expenses may be paid to all public officers, employees and "authorized persons." 
Authorized person is defined as: 

A person other than a public officer or employee as defined herein, whether 
elected or commissioned or not, who is authorized by an agency head to incur 
travel expenses in the performance of his official duties. [Section 112.061(2)(e)1.] 

Those members of the council who gre not public officers or employees as defined in s. 
112.061(2)(c) and (d) appear to satisfy this definition of "authorized person." They are 
appointed by the governing body of a municipality or county to represent their respective 
local governments on the planning council. The travel expenS~8 incurred in attending 
council meetings or performing other official duties at the council's headquarters city 
satis{y the requirement that such expenses be incurred in the performance of their 
official duties for such constituent governments and in the performance of an authorized 
public purpose. Moreover, the attendance of these meetings or the carrying out of other 
official duties at the council's official headquarters in Panama City constitutes authorized 
travel away from the official headquarters of the respective constituent municipalities 
and counties. Accordingly, I am of the opinion that, subject to the limitations prescribed 
by s. 112.061, a municipality or county may pay the per diem and travel expenses of its 
representatives on the council to the headquarters city of the planning council. 

077-118-November 8,1977 

CITY OF HIALEAH 

AUTHORITY TO PURCHASE HIALEAH RACE TRACK 

To: Ralph Miles, City Attorney, Hialeah 

Prepared by: Staff 
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QUESTION: 

Does the City of Hialeah have the authority to purchase Hialeah 
Racetrack? 

SUMMARY: 

The City of Hialeah has the authority pursuant to AGO's 076-209 and 
077-19 and s. 6(8), City of Hialeah Charter, to purchase the Hialeah Race 
Track. 

In AGO's 076-209 and 077-19, I concluded that the city could purchase the track under 
the terms and restrictions contained in those opinions. I have also been informed that the 
electors of Hialeah recently approved, by referendum, the purchase of this facility. This 
fact reaffirms the strength of the referenced opinions. 

A copy of the Internal Revenue Service's September 29, 1977, letter of approval has 
also been submitted. In this letter, the IRS concluded that: 

(1) The loan obtained by City M for the purchase of real property, with 
Facilipy Z thereon, qualifies as an ob~gation issued to finance "sports facilities" 
as that term IS used pursuant to section 103(b)(4)(B) of the Code; 

(2) Since the subject of City M's loan is the financing of an exempt activity, 
interest payable to the ree: ;~nt banks on this loan shall not be subject to 
Federal income tax purSUf ~ection 103(a)(l) of the Code. 

Thus, it is appropriate to am;,- un whether this facility may be classified as a 
"stadium" which is within the ambit of s. 6(8): 

Recreational and cultural institutions. To acquire and maintain and operate, 
aviation fields, playgrounds, golf courses, swimming pools, stadiums, 
auditoriums, libraries, aquariums, art museums and other cultural and 
educational institutions. (Emphasis supplied.) 

The Supreme Court of Pennsylvania, in Martin v. City of Philadelphia, 215 A.2d 894, 
896 (Penn. 1966), stated, "[a] sports stadium is for the recreation of the public and is 
hence for a public purpose"; see also Ginsberg v. City and County of Denver, 436 P.2d 
685, 689 (Colo. 1966), 

There is a dearth of sources from which to determine, precisely and unequivocally, 
what may be deemed to be a stadium. I have found no cases from Florida or other 
jurisdictions containing any discussion of whether a horse racing facility maYjroperly 
and reasonably be included under the term stadium. However, from the limite sources 
which are available, I must conclude that the scope of the term is quite broad. Two basic, 
general elements common to a stadium are emphasized. The first such element is that a 
stadium is an outdoor structure containing seating for spectators. Steinberg v. Forest 
Hills Golf Range, 105 N.E.2d 93, 95 (N.Y. 1952); Alexander v. Phillips, 254 P. 1056, 1057-
1058 (Ariz. 1927). The second element is that the spectators occupying such a structure 
do so in order to view athletic or sporting competition in which there are winning and 
losing contestants. Steinberg v. Forest Hills Golf Range, supra. Both elements appear to 
be present to the necessary extent with respel1t to the Hialeah fa.cility. 

In Webster's Third New International Dictionary (unabridged), "stadium" is defined as 
"a large usually unroofed structure with tiers of seats for spectators built in various 
shapes (as circular or elliptic) and enclosing a fiflld usually used for sports events (as 
baseball, football, track and field)." (Emphasis supplied.) In United States v. Pinto, 503 
F.2d 718, 724 (2d Cir. 1974), the court considered whether horse racing (in that case, 
harness racing) qualified as a "sporting contest" for purposes of a federal statute 
proscribing bribery in sporting contests and defir.dng sporting contest as a contest 
between "individual contestants." The court held that such racing does constitute a 
sporting contest between individuals to the same extent as other events such as football 
or basketball. 

It is my opinion that the Hialeah facility, because of both its physical structure and the 
nature of the events held therein, may reasonably and properly be labeled as such. Thus, 
the city's official determination that its power to acquire stadiums allows it to acquire the 
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Hialeah facility is, in my view, reasonable, tenable, and in accord with the above 
authorities. 

077-119-November 17, 1977 

COUNTIES 

HOME RULE CHARTER MAY PROVIDE FOR COMMISSION SIZE 
AND METHOD OF ELECTION DIFFERENT FROM GENERAL LAW 

To: Richard L Lott, Escambia County Attorney, Pensacola 

Prepared by: Patricia R. Gleason, Assistant Attorney General, and Dennis J. Wall, Legal 
Research Assistant 

QUESTIONS: 

1 Maya county charter provide for a board of county commissioners 
co~posed of more than five members, notwithstanding s. 124.01, F. S.? 

2. Maya county charter employ single-member districts in connection 
with board of county commissioners' elections? 

SUMMARY: 

Section l(e) Art. VIII, State Const., authorizes a county to provide by 
charter for m'ore or less than five members of its governing body and to 
provide for their election from single-member districts. 

AS TO QUESTION 1: 

Your first question is answered in the affirmative. 
Section l(e), Art. VEl, State Const., provides for the composition, reappol'tionment, and 

election of the board of county com)lllssioners in the following language: 

Commissioners. Except when otherwise provided by county cha~te~, the 
governing body of each county shall be a board of county commiSSlOners 
composed of five members serving stagge~ed. terms of fo,,?". years. Mter ~ach 
decennial census the board of cou.'1ty comrnissionez:s shall div!de the coun~y 1Oto 
districts of contiguous territory as nearly equal lU populatlOn as practICable. 
One commissioner residing in each district shall be elected by the electors of 
the county. (Emphasis supplied.) 

The exception relating to county charters proyided in s. l(e), Art. VITT, .~upra, rel~~e8 
to the whole of that subsection. Socash v. Volusla County, Case No. 51,920, 7th JUdiCIal 
Circuit (July 24, 1972), aff'd mem., 267 So.2d 77 (F~a. 1972). A county ch~rter may, 
therefore, provide for a form of county government different fr~m that prOVIded for by 
the remaining language of s. l(e), Art. VIII. (Charter counties ~ay not,. howe,:er, 
abrogate the duties imposed by the Constitution or by law upon theIr goverrung bodies. 
See, e.g., AGO's 074-265 and 073-356.) Given this specific constitution~l authorization. a 
county charter may provide for a form of county goverru,nent dIfferent from that 
p'rovided by general law. See Dade County v. Young DemocratIC Club, 104 So.2d 63~, 63.9 
(Fla. 1958); AGO's 071-294 (chief distinction between charter and noncharter countIes IS 
in form of government former may adopt) and 071:10~ (county ch~rter may not be 
inconsistent with general law unless express constItutlOnal authorIty can be found 
therefor); c{. General Electric Credit Corp. v. Metropolitan Dade County, 346 So.2d 1q49

d
, 

1054 (3 D.C.A. Fla., 1977) (general law equally at force throu~hout the state prevaile 
over zoning review procedures of County Code of Metropolitan Dade County to the 
extent that the two conflicted). In such a case, there is no "inconsistency" between the 
county charter and general law within th~ meaning of s. l(g), Art. VIII! State C?nst.; the 
exception provided for county charters 10 s. l(e), Art. VIII, necessarIly constItutes ap 
exception to the provisions of general law as well. See Dade County v. Young DemocratIC 
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Club, 104 So.2d at 639; AGO 071-109. It has therefore been expressly held that a county 
charter providing for other than five members of its governing body is "constitutional" 
and "valid." Socash v. Volusia County, No. 51,920, 7th Judicial Circuit (July 24, 1972), 
aff'd mem., 267 So.2d 77 (Fla. 1972). 

It should be pointed out that the foregoing relates only to charter counties. Noncharter 
counties are strictly subject to the provisions of the Constitution and of general law 
pertaining to the compOSItion and election of their ~overning bodies. Section l(e) and (t), 
Art. VIII, State Const.; s. 124.01(1), F. S.; see AGO 077-38 (noncharter counties may 
exercise only those powers conferred by general or special law); cf. Flagler County Board 
of Commissioners v. Likins, 337 So.2d 801, 803 (Fla. 1976) (provisions of Constitution and 
of general law pertaining to election of county commissioners applied to noncharter 
county); Townley v. Marion County, 343 So.2d 1312, 1313 (1 D.C.A. Fla., 1977) 
(noncharter counties have only such power of self-government as provided by general or 
sjlecial law and may not enact zoning regulations inconsistent with part III of Ch. 163, 
F. S.). . . 

AS TO QUESTION 2: 

In the Socash case discussed above, it was also argued that the Charter of Volusia 
County was "in fatal conflict" with s. l(e), Art. VIII, State Const., insofar as it provided 
for the election of members of that county's governing body from single-member districts. 
Section 301, Art. III, Charter of Vol usia County, Ch. 70-966, Laws of FloL.-ida. Holding that 
the previously quoted charter county exception of s. l(e), Art. VIII, applies to that entire 
subsection, the lower court upheld this provision of the Charter of VCllusia County. As 
was also previously stated, the Supreme Court of Florida affirmed, despite a strong 
expression of views to the contrary by Ervin, J. Socash v. Volusia County, 267 So.2d at 
77 (Ervin, J., dissenting). Counties may therefore provide by charter for the election of 
members of their governing bodies from single-member districts. 

In reaching this conclusion, I have not overlooked the case of Ervin v. Richardson, 70 
So.2d 585 (Fla. 1954), which effectively construed s. 5, Art. VIII, State Const. 1885 
("county commissioners shall be elected by the qualified electors of said county"), to 
require that all county commissioners be elected countywide. Ervin v. Richardson, 70 
So.2d at 587. While s. l(e), Art. VIII, supra, contains substantially similar language, I 
have pointed out above that all matters contained in the subsection am subject to the 
exception given in favor of county charters. Had the framers of the present Constitution 
intended to mandate the at-large election of all county cOlnmissioners, irrespective of any 
county charter provisions to the contrary, they would have carried forward without 
change the words of the 1885 Constitution. See Gray -Y. Bryant, 125 So.2d 846, 856 (1!'la. 
1960); cf. Stern v. Miller, 348 So.2d 303, 307-308 (Fla. 1977). 

Since it is the gravamen of this opinion that s. l(e), Art. VIII, State Const., allows 
counties to adopt by charter alternatives to the form of county governmllnt provided for 
by that section and by general law, it should be pointed out that a county charter may 
not only provide for single-member districts but may adopt whatever form of at-large 
election it may desire. Your preference for 8inele-mf'!!'J~er districts is b.line with that of 
the United States Supreme Court, as expressed in Connor v. Finch, 97 S.Ct. 1828, 1834 
(1977), a preference founded upon a judgment that single-member districts are a more 
efficient means of securing equal representation. Wallace v. House, 538 F.2d 1138, 1144 
(5th Cir. 1976). 

Finally, it should again be pointed out that those provisions of the Constitution and of 
generalla,w relating to the composition and election of a board of county commissioners 
are binding upon noncharter counties, so that in such counties the board of county 
commissioners must be elected on an at-large basis. Section l(e) and (t), Art. VIII, State 
Const.; s. 124.01(1)-(2), F. S.; Informal Opinion Letter from Attorney General to 
Honorable Grover C. Robinson, III, June 8, 1977; cf. Flagler County Board of 
Commissioners v. Likins, 337 So.2d at 803 (principle applied to noncharter county 
commissi()n); Townley v. Marion County, 343 So.2d at 1313 (noncharter counties have 
only such powers of self-government as provided by general or special law); AGO 077-38 
(same). 
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077.120-November 17, 1977 

PUBLIC OFFICERS 

MUST COLLECT FEES AT THE TIME OF OR BEFORE THE 
RENDITION OF SERVICES 

To: Ernest Ellison, Auditor General, Tallahassee 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Where services primarily benefiting a private party are performed by a 
public agency prIor to the payment for the services by said party, does 
the same constitute an unlawful giving, lending, or using of the public 
taxing power or credit to aid said private party; what different answer to 
this question, if any, is necessary because of distinctions between 
governmental and proprietary functions? 

SUMMARY: 

Statutorily authorized or required fees or service charges collected by 
public officers repres~nt charges. which the state or ~ county makes .for 
services rendered by It through Its officers and constitute a fund subject 
to the control of the Legislature. Unless otherwise provided by law, such 
fees or service charges are due and payable in advance of or upon the 
rendition of services which the public officer is authorized or required by 
law to perform. If a public officer fails to collect fees or seryice charges 
for services performed, he must bear the loss unless other-wIse prOVIded 
by law. Accordingly, explicit s?tutory authorization is requ'Xe~ to enable 
a public officer to extend credIt for the payment of fees or f.)erVlCe charges 
or to authorize an officer to bill and collect the fees earned after the 
services are performed. 

Public officers may. collect fees and service charges for services rendered only when ~nd 
to the extent authorlzed by law. 67 C.J.S. Officers s. 90, p. 328; Bradford v. Stoutamlre, 
38 So.2d 684 (Fla. 1949); Furnia v. Grays Harbor County, 291 p. 1111 (Wash. 1930):. Duclos 
v. Harris County, 291 S.W. 611, aff'd, 298 S.W. 417 (Tex. 1927). An officer d~mandmg f~es 
or service charges from the public or the state or other governmental bodies must pomt 
to a particular statute authorizing them. 67 C.J.S. Officers s. 90; State ex rel. Holcombe 
v. Stone, 166 So. 602 (Ala. 1936). Moreover, such statutes are to be strictly c?nstrued. 
Bradford v. Stoutamire, supra at 685; McQuay, Inc. v. Hunter, 105 So.2d 476 (Mlss. 1958). 
Fees or service charges ~ollected by p,ublic. offic~rs _r,ep!,esenj: charges, which .the state (or 
county) makes for Sel'Vi.:es l'elld"ren by It tlu'ougn lLS omcers ana constltute a fund 
"subject to the control of the state to be applied as the Legislature directs." Flood: v. 
State 129 So. 861, 864 (Fla. 1930). See Flood v. State, 117 So. 385, 386 (Fla. 1928), definmg 
fee a~ "a charge fixed by law for the services of public officers .... n Accord: Covington 
v. Quitman County, 17 So.2d 597 (Miss. 1944); Webster County v. R. T. Nance, 362 S.W.2d 
723 (Ky. 1962). .. . 

In light of the foregoing, therefore, it is unnecessary to distmgwsh between 
governmental and ~roprietaq functions, .since all fees or other char&es collected ~Y 
public officers constItute pubhc funds subject to the control of the LegIslature .. In trlS 
regard, an examination of the Florida Statutes reveahl several examples of legIslatlVe 
authorization for the collection of fees and other charges by state and county officers and 
requirements relative to the accounting for and reporting of such fees or charges. flee 
e.g., s. 111.03, F. S., providing for the collection, accqunting, and depo~it~ng o~ fees whlch 
are collected or received by any p!:lrson connected wlth any state admmlstratlve office; s. 
113.02, F. S., stating that no commission shall be issued by the Governor or attested by 
the Secretary of State until the fee fixed and required by s. 113.01, F. S., ($10) shall first 
be paid' s. 116.03, F. S., requiring each state or county officer who receives all or any part 
of his ~ompensation in fees or commissions or other remuneration to keep a complete 
report of fees and commissions or other remuneration collected by him and to report 

258 

ANNUAL REPORT OF THE ATTORNEY GENERAL 077-120 

same annually to the Department of Banking and Finance; s. 218.36 F. S. mandating 
that each county officer who receives any compensation in fees, con~ssio~s or other 
remuneration must keep a complete record of same and make an annual repo~t thereof 
to th~ county commis~ion; s. 215.31, F. S., providing that revenue, including licenses, 
fees, lmposts, or exactl?ns, collected or received under the authority of the laws of the 
state by each state offiCIal or other agency of the state shall be promptly deposited in the 
State Treasury; s. 215.37, as amended by Ch. 77-147, Laws of Florida providing that state 
exa~,?-ing and licensing boards ar~ to be financed f~0l!l fees colle~ted; s. 219.06, F. S., 
proVldmg procedures for the collectlOn of fees, commlSSlons, and other compensation by 
county officers. 

In other statutes, the Legislature has specifically prescribed the fees which are to be 
paid for the rendition of certain services. See, e.g., s. 15.09, F. S. (1976 Su-tJP.), providing 
for fees to be collectE;d by the Department of State; s. 28.222(3), F. S., reqwring the clerk 
of the circuit court to record certain kinds of instruments "upon payment of the service 
charges prescribed by law"; s. 28.2401, F. S., as amended by Ch. 77-284, Laws of Florida 
providing for "the fees to be charged" by the clerk in probate matters; s. 320.081(1), F. S.; 
as amendeq by s. 12, Ch. 77-357, Laws of Florida, providing for the issuance of license 
plates to eVldence payment of annual license fees for certain mobile homes; and ssw 322.12 
and 32~.12~, F. S., I>roviding that prescribed drivers license examination and periodic 
reeXEiI1llnatiOn fees shall be collected at the time of examination or reexamination. 

When.the ~egislature.has presc~bed the manner in which fees or service charges are 
to be prod, thls method lS controlhng. 67 C.J.S. Officers s. 99(a), p. 359; Anderson v. City 
of Rockford, 59 N.E.2d 327, 328 (Ill. App. 2d, 1945). However, wnere a statute prescribes 
the fees w¥ch an officer shall receive and omits to l?ro~de when, how, and by whom they 
shall be prod, the person at whose request the serVlce lS rendered shall be liable and the 
officer is entitled to payment as the services are performed. 67 C.J.S. Offic~rs s. 99' 
Baldwin v. Kouns, 2 So. 638, 639 (Ala. 1887). ' 
Moreov~r, unless otherwise authorized to do so by law, a publir- officer charged with 

the collectlOn offees .may not accept anything but money (i.e. cash) in payment thereof. 
See Baker v. State Hlghway Department, 165 S.E. 197, 202 (S.C. 1932) in which the court 
held that the state highway commission had no power to accept cashier's checks or 
personal checks in payment of license fees; AGO 073-26 concluding that in the absence of 
stat'!-tory autJ:1ority a state agency ~ay not accept cre~t cards in payment of goods or 
servlces-or licenses or taxes-supplied or collected by It; AGO 074-374 holding in part 
that .the Department of Professional and Occupational Regulation was not authorized to 
reqwre payment of license fees by any medium of payment other than United States 
legal tender or money. Cr. 84 C.J.S. Taxation s. 623, p. 1242, stating the general rule that 
taxes must be paid in cash; Peninsula Land Co. v. Howard, 6 So.2d 384, 390 (Fla. 1942); 
Wadsworth v. State, 142 So. 529, 530 (Ala. 1932). Thus, the acceptance of a check by a 
public officer constitutes only conditional payment, and if the check is never presented 
or is dishonored, the tax or fee remains a charge. 84 C.J.S. Taxation s. 623, p. 1243; AGO's 
074-374 and 073-26; cr., s. 28.243, F. S., providing, in part, that the clerk of the circuit 
court shall be personally liable for worthless checks unless the clerk "after due diligence 
to collect the returned check, forwa:tds the returned check to the state attorney of the 
circuit where the check was drawn for prosecution": s. 215.34, I.<'. S., providing the 
procedures for processing a worthless check given in any payment of any t~lcense, fees, 
taxes, commission or charges of any sort authorized to be made under the laws of the 
state and deposited in the state treasury ... "; and s. 832.06, F. S., providing for 
processing worthless checks given to county tax collectors for certain fees, licenses and 
taxes. 

Similarly, with respect to the time at which public officers are required to collect 
Phayment for fees or service charges, the general rUle is that payment is due at the time 
t e services are performed, unless otherwise provided by law. 67 C.J.S. Officers s. 99. See 
also 70 C.J.S. Payment s. 5, p. 216, stating that one becomes liable for the payment of 
money when all the flssential acts and happenings to fix liability on the person to be 
charged have transpired. Fees are sometimes payable in advance of the performance of 
the official service. See 67 C.J.S. Officers s. 99; and s. 30.51(2), F. S., providing that certain 
sheriff's fees, or a deposit sufficient to cover them, shall be I~ollected in advance from the 
party who requests the service; however, services may be performed for any 
governmental agency without advance payment, and the sheriff shall bill and collect the 
fees earned from such agency after the service is performed. Clearly, therefore, eo public 
officer has no inherent or implied authority to extend the time of payment or otherwise 
extend credit for the payment of fees or service charges which he is authorized and 
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required by law to collect. St. Louis County v. Magie, 269 N.W. 105, 108 (Minn. 1936). It 
is, of course, axiomatic that state and county officers have no inherent powers and can 
exercise such authority only as is prescribed by law; and if there is any doubt as to the 
existence of authority, it should not be assumed. See, e.g., Hopkins v. Special Road and 
Bridge District No.4, 74 So. 310 (Fla. 1917); Gessner v. Del-Air Corp., 17 So.2d 522 (Fla. 
1944); Edgerton v. International Company, 89 So.2d 488 (Fla. 1956); State ex rel. 
Greenberg v. Florida Board of Dentistry, 297 So.2d 628 (1 D.C.A. Fla., 1974), cert. 
dismissed, 300 So.2d 600 (Fla. 1974). 

Moreover, public officials have been held strictly accounidble in their positions as 
custodians of public funds. St. Louis County v. Magie, supra. Thus, it is well established 
that a public officer may be personally liable for a failure to collect the prescribed 
statutory fees for his services. 67 C.J.S. Officers s. 99, p. 360; United States Nat. Bank v. 
Underwriters at Lloyd's, 382 P.2d 851, 854 (Ore. 1963); Jacobsen v. Jeffries, 47 P.2d 892, 
893 (Utah 1935), holding that, should an officer inadvertently or otherwise file a paper 
for which a fee is required to be paid, he is forthwith bound to acccunt for such fee 
whether or not he collected the fee at the time the paper was left for filing. 

Similarly, in an opinion issued on February 3, 1933, and found at p. 251, Biennial 
Report of the Attorney General, 1933-1934, one of my predecessors in office ruled as 
follows with respect to the collection of filing and recording fees by the clerk of the circuit 
court: 

Under the law filing and recording fees should be paid at the time of or prior 
to the service rendered, and it is the duty of the officer to see that these fees 
are collected and accounted for as they represent compensation to the county 
for services rendered by it through its officer, and the officer has no right under 
the law to extend the county's credit to anyone. If he fails in this duty, he would 
probably be liable on his bond therefor. 

Accord: Attorney General Opinion 075-10, holding that the clerks of the circuit courts do 
not have the legal authority to record plats submitted for recording pursuant to s. 
177.071, F. S., until the developer or subdivider has paid the prescribed recording fees. 

Applying the foregoing cases, authorities, and Attorney General Opinions to your 
inquiry, it is my opinion that, unless explicitly authorized by law, a public officer may not 
extend credit for the payment of fees or service charges prescribed by law since such fees 
or charges are due and payable in advance of or upon the rendition of services which the 
public officer is authorized or required by law to perform. Tb;" conclusion is dispositive 
of the instant question and makes it unnecessary to consider the constitutional issue 
implicit in your question. 

077-121-November 17, 1977 

COUNTIES 

ACCOUNTING PRACTICES-DEPAR'fMENT OF BANKING AND 
FINANCE MAY NOT ADOPT PRACTICES INCONSISTENT WITH 

STATUTORY REQUIREMENTS 

To: Richard B. Shore, Clerk, Circuit Court, Bradenton 

Prepared by: Staff 

QUESTION: 

Is the Department of Banking and Finance authorized under s. 
218.33(2), F. S., to promulgate rules and regulations providing for uniform 
accounting practices and procedures and classification of accounts, 
wbi.ch would be different from or inconsistent with the county budget 
system and budgetary funds prescribed by s. 129.01(1), F. S.? 

1 , 
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SUMMARY: 

The Department of Banking and Finance is authorized under s. 
21~.33(2), F. S., to. promulgl;lte the ~ules and regUlations providing for 
uruform accountmg practIces ana procedures and classification of 
~cco~ts, but s!lch rules and regulations, may not be different from or 
mcons!Btent WIth the county budget system and budgetary funds 
prescrIbed by s. 129.01(1), F. S. Chapter 73-349, Laws of Florida, codified 
as s. 218.33, F. S., does not repeal or nullify, and is not irnmoncilably 
~epl!gllallt to .01' inco~istent with, s. 129.01(1) and, accordingly, s. 129.01(1) 
18 st!ll operatIve and m full force and effect and will remain so until the 
LegIslature repeals, amends, or alters said statute by proper legislative 
enactment. 

Your question is answered in the negative. 
Chapter 129, F. S., relates to and regulates annual county budgets. Section 129.01 

establishes the coun~y budget s:ystem and requires the adoption of an annual budget for 
the sey-eral funds hste~ therem. and sets forth certain directions and requirements 
regarding t~e preparatIOn, adoption, and execution (as prescribed in Ch. 129) of such 
budlfet. SectIOns 129.01(1). and 129.011(1) were recently amended by Ch. 77-165, Laws of 
Flor~da, and the effect, If any, of such amendment on your question must also be 
conSIdered. 

Section 218.33(2), F. S., added by s. 2 of Ch. 73-349, Laws of Florida, provides: 

(2) :rhe [D]epartment (of Banking and Finance) is _~mpowered and 
authol'l~ed to ma.ke such reasonable rules and regulations regarding uniform 
'!ccoun!mg pra~t!Ces and p'roce~ures by units of local government in this state, 
mcludmg a umform clas~zficatzan of accounts, as it deems necessary to assure 
the use ~f prope~ accountmg and fiscal management techniques by such units. 
(EmphaSIS supplIed.) 

Section 218.31(1), F. S., defines "[u]nit of local government" to mean a county, 
municipality, or special district. 

Section 218.33(4), F. S., provides: 

(4) Any word, sentence, phrase, or provision of any special act municipal 
charter~ or ot.her la,w tha.t prohibits or restricts a unit of local gover~ment from 
~omplyzng WIth. thzs sectzan or any rules or regulations promulgated hereunder 
zs hereby nulZlfied and repealed to the extent of such conflict. (Emphasis 
supplied.) 

Thus, the statute (9h. 73-3491 supra, codified as s. 218.33, F. S.) empowers the 
Department of Banking and Fmance to promulgate rules and regulations regarding 
Umf?rnl accounting .practices aJ?-d pr?cedures by units of local government, including by 
speCIfic l~~guage uniform classzficatzon of accounts, and repeals and nullifies any special 
act, mumcIpal charter, 'or other law that restricts or prohibits a unit of local government 
from cO!l1plying with s. 218.33 or any rules or regulations promulgated thereunder. 

The title to ch. 73-349, Laws of Florida, provides in part: 

AN ACT rela~i~g to local government .... amending chapter 218, Florida 
Statut~s, by aa~l?g a new part. III, relat~ng to local fin\,ncial management and 
reporting; prOVIding for finanCIal reportmg by all unzts of local government: 
providing uniform fiscal years and authority to develop and implement uniforr!t 
accounting pro~e4ures; providing certain budge~ing requirements and 
procedu' ',; prOVIding optIOnal procedures for CQUntIes and municipalities in 
relation to special districts within their boundaries; providing procedures 
reports and penalties for failure to comply; providing for removal 0; 
modification of special act or charter restrictions inconsistent with this act: 
repealing Chapter 128, Florida Statutes, aod sections ... 216.111[2] and 
145.12, Florida Statutes, relating to ... county finances . . . . (Emphasis 
supplied.) 
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The title of an act defines the scope of the act, County of Hillsborough v. Price, 149 
So.2d 912 (2 D.C.A. Fla., 1963); Finn v. Finn, 312 So.2d 726 (Fla. 1963); and where any 
doubt or ambiguity exists, it may be considered in determining the legislative intent, 
Curry v. Lehman, 47 So. 18; State v. Yeats, 77 So. 262; Jackson Lumber Co. v. Walton 
County, 116 So. 771. If the language of an act is susceptible to more than one 
interpretation, the legislative intent is to be gleaned from a consideration of the act as a 
whole, the evil to be corrected, the language of the act, including its title, and the state 
of the law already in existence bearing on the subject, and the act given that construction 
which comports with the evident legislative intent. Foley v. State, 50 So.2d 179. The 
fundamental rule, to which all other rules are subordinate, in construction of statutes is 
that the intent thereof is law and should be duly ascertained and effectuated. American 
Bakeries Co. v. Haines City, 180 So. 524; Pillans & Smith Co. v. Lowe, 157 So. 649; Smith 
v. Ryan, 39 So.2d 281; see also Associated Dry Goods Corp. v. Department of Revenue, 
335 So.2d 832, Smith v. City of St. Petersburg, 302 So.2d 756. 

Applying the foregoing rules of construction to the issue raised by the above·stated 
question, it is manifest from the title of Ch. 73·349, supra, that the Legislature did not 
intend to nullify or repeal s. 129.01(1), F. S., or any other section or provision of Ch. 129, 
F. S. The pertinent part of the title provides only for the "removal or modification of 
special act or charter restrictions inconsistent with this act (newly added part III of Ch. 
218, F. S.)." (Emphasis supplied.) It did provide for "amending 
subsections ... 129.01(2)(a) and (b) and 129.03(2)(b)·(f), Florida Statutes" thereby 
evidencing the intent that those sections of Ch. 129 were to remain operative and 
continue in full force and effect, as so amended. Reading that part of s. 218.33(4), F. S., 
as enacted by s. 2 of Ch. 73-349, providing for the repeal of "any special act, municipal 
charter or other law (that) _prohibits or restricts a unit of local government from 
complying with (s. 218.33, F. S.) ... to the extent of such conflict" (Emphasis supplied.) 
in light of the legislative intent and purpose expressed in the title of Ch. 73-349, it 
becomes evident that the term "other law" as used in the context of s. 218.33, F. S., must 
have reference to other laws of the same nature, character, and effect as "special act(s) 
or charter(s)," such as local acts and general laws of local application pertaining to local 
governmental agencies (cr., s. 12(g), Art. X, State Const., defining a special law to mean 
a special or local law, and s. 11(a), Art. III, referring to ~enerallaws of local application 
and including such laws in the same category or classIfication as special laws for the 
purpose of s. 11 of Art. III), and not to general laws such as Ch. 129 uniformly regulating 
the county budget system and the county annual budget and funds included therein. The 
body of the act provides "any special act, munici:pal charter or other law"; (Emphasis 
supplied.) the special words "special act (or) murucipal cht'.rter" being followed by the 
more general words "or other law," would seem to requlre applicatic'l of the rule of 
construction, ejusdem generis. By that rule, where general words follow tile enumeration 
of particular or specific classes of things, the more general words or 'phrases will be 
construed to refer only to things of the same general nature or class as those particularly 
enumerated, unless there is clearly manifested a legislative intent to the contrary. In this 
instance, the word "other" following the enumeration of particular kinds or classes of 
laws should be read "as such like" and include only other laws of a like kind or character 
(as those specifically enumerated). See Van Pelt v. Hilliard, 78 So. 693, 697; In re Ratliff's 
Estate, 188 So. 128, 133; State v. Town of Davie, 127 So.2d 671, 673. The Legislature diu 
express its intent in the title of Ch. 73-349 to repeal certain general laws, i.e., "repealing 
Chapter 128, Florida Statutes (relating to the making and filing of financial reports and 
statements by the County Commissioners and Clerk of the Circuit Court), and 
sections ... 216.111(2) and 145.12, F. S. (relating to annual financial statements to be 
submitted by the counties and other governmental units, and annual reports of fees 
collected by county officers and disposition. of excess fees of such officers)," and certain 
other general laws relating to municipal finances. However, the title makes no provision 
whatever for the repeal of any part of Ch. 129 (to the contrary, it provides for the 
amendment of ss. 129.01 and 129.03, as hereinbefore noted), and it must be presumed 
that, had the Legislature intended to repeal Ch. 129 or any part thereof, to make any 
further modification thereof than that made in both the title and body of Ch. 73-349, or 
to authorize the promulgation of any rules governing the annual county budgets and the 
statutorily specified funds therein inconsistent with the terms and provisions of Ch. 129, 
it would have done so. Failing to have done so, it evidenced its intent that Ch. 129 was 
to continue to control and govern and regulate the annual county budgets, the funds 
included therein, and the levying of taxes and the expenditure of county moneys for 
county purposes. Consistent with such intent, neither the title nor the purview of Ch. 73· 
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349 r.rovides for any repeal of any part of Ch. 129 or for any further amendment or 
modIfication thereof than indicated therein. 

Enacted as part of Ch. 73-349, supra, were amendments to ss. 129.01(2)(a) and (b) and 
129.03(2)(b)·(f), F. S. This is significant inasmuch as your question involves reconciling 
the commands of ss. 218.33 and 129.01(1), F. S., which were not altered or amended by 
Ch.73·349. 

!t !s a settl~d rule that the interpretation of a statute leading to the repeal of an 
eXIstm&, or I?rIor. law not expressl~ r~pealed by the Legislature should not be adopted 
unless It IS mevItable and unless It IS made to appear there is a positive repugnancy 
between the two or that the later statute was clearly intended to prescribe the only 
governing rule. Tamiami Trail Tours v. City of Tampa, 31 So.2d 468; Sweet v. Josephson 
173 So:2d 444; accord State ex rei. School Board of Martin County v. Department of 
EqucatIOn, 317 So.2d 68. Where a statute has been passed with knowledge of prior 
eXIsting laws (both the title and body of Ch. 73-349 manifest legislative knowledge of Ch. 
129, F. S.), a co~struction is favored which gives each statute a field of operation rather 
than a constructIOn that would leave one statute meaningless or repealed by implication 
S~ate Department of Public W. elfare v. Galilean Children'S Home, 102 So.2d 388, 392.393; 
City of Punta Gorda v. McSmIth, Inc., 294 So.2d 27, 29; cf. State ex rel. Housing Authority 
of Plant City v. Kirk, 231 So.2d 522, 523-524; Mann v. Goodyear Tire & Rubber Company 
300 So.2d 666, 667. Applying these principles to the questions at hand, both the title and 
body of 9h. 73-349 demonstrate that the Legislature not only had knowledge of s. 129.01 
but speCIfically undertook to amend that section along with several subsections of s. 
1~9.03. In so doing it removed. the then requirement ~hat the county.file its annual budget 
WIth the Department of Bankmg and Finance, substItuted "approprIate state agency" for 
"the department" relating to the prescribing of uniform classification of accounts, and 
added a requirement that the county budget reflect the approximate division of locally 
raised receipts and all expenditures between the incorporated and unincorporated areas 
of the county; it made no other substantial chan~es in s. 129.01 and makes no reference 
to the provisions of s. 218.33(2) nor to any authOrIty vested in the Department of Banking 
and Finance to promulgate any rules conflicting with or superseding or prevailing over 
the terms of s. 129.01 relative to the establishment of the county budget system and the 
adoption of an annual budget for the several budgetary funds designated therein. 
Likewise, the Legislature made the same substitution ("[a]ppropriate state agency") in s. 
129.03 but, as related to the Department of Banking and Finance, it made no substantial 
changes in that section, except to remove the autliority of that department to examine 
the county budget and to report deficiencies to the board of county commissioners and 
the requirement that the annual budget be transmitted to and approved by that 
department. Again, the Legislature indicated its intent that Ch. 129, as amended by Ch. 
73·349, continued to govern and to control and regulate the annual county budget and 
the several budgetary funds included therein, as designated in s. 129.01(1). The 
a~endments made to ss. 129.01(1) and 129.011(1) by Ch. 77·165, Laws of Florida, further 
evmce such legislative intent. In light of such legislative action and history, I am unable 
to find such positive repugnance and irreconcilable conflict between s. 218.33, as enacted 
by s. 2 of Ch. 73·349, and the provisions of s. 129.01, as amended, (or any other provision 
of Ch. 129, as amended, relating to the annual county budget for the statutorily 
prescribed funds, the consolidation of such separate budgetary funds into a single general 
fund, except for the county transportation trust fund, the prescribed requisites of such 
budgets, and the specified requirements for the preparation, adoption and execution of 
sucli annual budgets) as is required by law in order to justify my concluding that s. 2 of 
Ch. 73·349 (s. 218.33) operated to impliedly repeal or modify or supersede s. 129.01 or any 
other.section of Ch. 129, as amended. To conclude otherwise would leave Ch. 129 utterly 
meanmgless and of no operative force. The several boards of county commissioners are 
and continue to be governed by the provisions of s. 129.07 making it unlawful for such 
boards to expend or contract for the expenditure of more than the amount budgeted for 
each item in each of the enumerated budgetary funds or to exceed the total 
appropriations of any such county budgets, except as otherwise provided in Ch. 129. 

Section 129.011, F. S., was enacted in 1970 and amended in 1977, and subsection (l) of 
said section now provides: . 

(1) In order to simplify and otherwise improve the accounting system 
provided by law and to facilitate a better understanding of the fiscal operation 
of Lhe county by the general public, the board of county commissioners may, by 
resolution duly adopted, consolidate any of its separate budgetary funds into a 
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single general fund except that the road and bridge tax shall be levied under 
s. 336.59, and all r~venue and expenditures of the county transportation (rust 
fund established pursuant to s. 339.083 (created by this act) shall be shown as 
a separate budgetary fund. (Emphasis supplied.) 

The italicized language was add~d by s. 2 of qh. 77-165, Laws of Florida, i~ 1977 .. Thus, 
in 1977, the Legislature recognIZe? the contmu~d force an~ effect of saId sectIOn by 
enacting an exception t~ereto. Smce the sectIOn. authonzes .the board of county 
commissioners, by resolutIOn duly adopted, to consolIdate any of Its separate budgetary 
funds into a single general fund, with certaiL. exceptions, the enactment of the 
amendJ.~ent recognizes the continued force and effe~t of s. 129.01(1), F. S. T~e 
Legislature, therefore, must have intended that the reqwrements of s. 129.01(1) remam 
in full force and effect. 

Furthermore since s. 1 of Ch. 77-165, Laws of Florida, also amended s. 129.01(1), F. S., 
by changing th~ name of the "read and bridge fund" to the ."county transportation tru~t 
fund" (created and established by s. 14 of Ch. 77-165 and codIfied as s. 339.083, F. S.), this 
also is legislative recognition of the continued existence and force of s. 129.01(1). and the 
enumerated budgetary funds therein. The newly established "county transportatIOn trust 
fund" simply replaces, expands on, and substitutes for t.he former "road and bridge fund" 
and is included among the other specified funds making up the annual county bud~et 
which controls the levy of taxes (including those levied under s. 336.59(1), F. S., WhICh 
have not been amended) and the expenditure of money for all county purposes. 

And, finally, Ch. 73-349, supra, which provided the genesis for s. 218.33, F. S., also 
amended ss. 129.01(2)(a) and (b) and 129.03(2)(b)-(f), F. S., but did not amend s .. 129.01(1), 
F. S., thus exemplifying a legislative intent that those sections remain VIable and 
operative. 

For all of the above and foregoing reasons, I am compelled to conclude that s. 129.01(1), 
F. S., as amended, is still in full force and effect. This being so, s. 218.33, F. S., must be 
reconciled with s. 129.01(1) so as to give full force and effect ~o bot~. ~hus, a~y rules and 
regulations promulgated by the department must be oper~tive w!t~m and m harmony 
with the requirements of s. 129.01(1) and uniform accountmg practICes. and procedures, 
and uniform classification of accounts with respect to the several countles must operate 
within the various budgetary funds enumerated therein. The boards of county 
commissioners may but are not required to utilize the provisions of s. 129.011, F. S., to 
consolidate any of the separate budgetary funds enumerated in s. 129.01(1) into a single 
general fund, except for the county transportation trust fund which must continue to be 
shown as a separate budgetary fund. 

Should the Legislature desire to abolish or alter the nO!llenclature or structural 
classification of the various budgetary funds enumerated m s. 129.01(1), F. S., as 
amended, it can easily express such intent by. p~oper legislative enactment. At the 
present time, a contrary intent has been clearly mdIcated, as set forth above. 

077·122-November 18, 1977 

SUNSHINE LAW 

SPECIAL DISTRICT MAY NOT PROHIBIT THE TAPE RECORDING 
OF PROCEEDINGS AT DISTRICT MEETINGS 

To: Dennis A. Hedge, Attorney for Lee County Commissioners, Fort Myers Beach 

Prepared by: Sharyn L. Smith, Assistant Attomey General 

QUESTIONS: 

1. Can the Fort Myers Beach Fire Contro~ District de~y ~n individual 
the opportunity to record the monthly meetmgs of the dIStrIct? 

2. If the individual cannot record, what action can the board take to 
prevent the recording? 
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SUMMARY: 

The Fort Myers Beach Fire Control District may not prohibit a citizen 
from tape recording the public meetings of the district through the use 
of silent, nondisruptive tape recorders. 

The Fort Myers Beach Fire Control District was established by Ch. 27676, 1951, Laws 
of Florida, a" amended by Chs. 63-1539 and 63·1553, Laws of Florida. It does not appear 
that any of the above-cited special acts empower the district to adopt rules of government 
or procedure. 

In AGO 072-297 this office stated that a rule which arbitrarily prohibited any and all 
tape recordings of the proceedings of the board of trustees of a county hospital might be 
struck down as being too arbitrary and unreasonable. However, it was further noted that 
a rule which reasonably regulated the use of tape recording devices in recording public 
meetings would be presumptively valid and might be upheld. 'lnis conclusion was based 
in part upon s. 155.10, F. S., which empowered the hospital board to "make and adopt 
such bylaws and rules and regulations for their own guidance and for the government of 
the hospital as may be deemed expedient for the economic and equitable condu.ct 
thereof .... " See also 67 C.J.S. Parliamentary Law s. 3; and 56 Am. Jur.2d Munic. 
Corp. s. 156, which recognize the general rule that deliberative and quasi-legislative 
bodies may adopt such rules of parliamentary procedure as are necessary in order to 
function in an orderly and businesslike manner. 

In Nevins v. City of Chino, 44 Cal. Rptr. 50 (1965), the court invalidated a city rule 
which prohibited the use of all tape recorders at public council proceedings. In 
invalidating the measure, the court found the action of the city council arbitrary, 
capricious, restrictive, and unreasonable. Because of recent technical developments in the 
area of noiseless tape recorders and the fact that accuracy in reporting public events 
shOUld not be penalized in a democracy where truth is often said to be supreme, the ban, 
which was based on the city's police power, was found to be unreasonable. 

In Sudol v. Borough of North Arlington, 348 A.2d 216 (N.J. 1975), the court adopted 
the reasoning of Chino and permanently restrained a local school board from interfering 
with or proliibiting a citizen from tape recording the board's public meetings. In the 
opinion, the court specifically noted that New Jersey, like California, had adopted 
"sunshine laws" which declare that it is the public policy of the state that the general 
public has the right to be fully informed of the actions of its elected officials. In Florida, 
the Sunshine Law, s. 286.011, F. S., has been similarly construed to constitute a 
statement of public policy that all meetings of any board or commission over which the 
Legislature has dominion and control be open and accessible to the public. Board of 
Public Instruction of Broward County v. Doran, 224 So.2d 693 (Fla. 1969). 

The ouly contrary case, Sigma Delta Chi v. Speaker, Maryland House of Delegates, 310 
So.2d 156 (Md. 1973), rejected a constitutional challenge to a rule promulgated by the 
Maryland House of Delegates which prohibited possession of tape recorders at sessions 
of the Legislatw·e. In upholding the rule, the court noted that it had its basis in the 
Maryland Declaration of Rights which provided that "[eJach House shall ... determine 
the rules of its own proceedings .... " 

In the instant case, however, we are not dealing with a legislative rule promulgated 
pursuant to constitutional authority but rather a local ordinance, resolution, or rule 
enacted in the absence of statutory authorization. 

Moreover, the Legislature has apparently recognized that the public should be 
permitted to silently tape record public meetings. This is evidenced by the amendment 
of Ch. 934, the Security of Communications Act, at s. 934.02, F. S., to provide that "oral 
communication" does not mean any public oral communication uttered at a public 
meeting. 

Accordingly, unless legislatively or judicially clarified to the contrary, a rule which 
prohibits the use of all tape recorders, including silent recorders that are neither 
distracting nor disruptive, is probably unreasonable and arbitrary and in conflict with the 
pUblic policy of the state as interpreted under s. 286.011, F. S., and as impliedly 
recognized by the Legislature through the enactment of s. 934.02(1), F. S. 
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077-123-November 29,1977 

TRAVEL EXPENSES 

EMPLOYEE MAY ONLY BE REIMBURSED FOR SHORTER OF ACTUAL 
DISTANCE OR CONSTRUCTIVE DISTANCE 

To: Kendall G. Sharp, Attorney for Indian River County School Board, Vero Beach 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

Maya school board properly reimburse an employee for official travel 
when the point of origin is not the employee's offici~I headquarters 
because the employee is on authorized leave for military purposes? 

SI.TMMARY: 

A district school boord may reimburse its employee for authorized 
official travel expenses when the point of origin of travel is not the 
employee's official headquarters, provided that the travel distance and 
travel period from the point of origin to the point of destination and 
return are less than the constructive travel distance and travel period 
from the employee's official headquarters to the point of destination and 
return. If the actual distance traveled and travel period are greater, then 
reimbursement for travel expenses must be calculated on the basis of the 
constructive distance and travel period from the employee's official 
headquarters to the point of destination and return thereto. 

According to your letter, an employee of the Indian River County School Board who 
was in Jacksonville on authorized leave for military purposes proceeded from 
Jacksonville to Fort Lauderdale to attend a conference on behalf of the school board. The 
employee was reimbursed for a round trip commercial flight from Jacksonville to Fort 
LaLlderdale by the school board. You indicate in your letter that the Auditor General has 
requested that the school board seek an opinion from this office regarding the payment 
of these expenses. 

Section 230.201, F. S., limits members of the district school board to reimbursement 
from the district school fund for travel expenses at the rates specified in s. 112.061, F. S., 
as amended. Chapter 230, F. S., is silent with regard to the travel eXRenses of the staff 
and employees of the school board, although the sChOol board clearly has the authority 
to employ and co~pensate its officers and employees. See, e.g., s. 230.23(5). Section 
112.061(1)(a), F. S., however, states that i.t is the Legislature's intent that t~e provisions 
of s. 112.061 are applicable "to all publIc officers, employees, and authOrized persons 
whose travel expenses are paid by a public agency." (Except that the provisions of any 
special or local law prevail over any conflicting provisions of s. 112.061 to the extent of 
the conflict s. 112.061(1)(b)2.) As defined in s. 112.061(2)(a), it is clear that a district school 
board is ru{ "agency or public agency" within the purview of and for the purposes of s. 
112.061, as amended. (See also s. 1.01(9), F. S.) Therefore, the staff and ~mployees of a 
district school board are subject to, and their travel expenses and per diem allowances 
controlled by, the rates and limitations set forth in s. 112.061, as amended. The trav71 
expenses of all travelers are limited to those expenses necessarily incurred by them m 
the ~erformance of a public purpose authorized by law to be performed by the agency. 
SectIOn 112.061(3)(b). Moreover, all travel must be duly authorized and approved by the 
head of the agency from whose funds the traveler is paid. Section 11?061(~)(a). 

This offiCE: han consistently interpreted s. 112.061, F. S., to authOrize relmb~seme.nt 
for per diem and travel expenses only for travel away from the traveler s officlal 
headquarters as defined in s. 112.061(4). See, e.q., AGO's 076·56 and 074·132. Cf. AGO 076· 
46 concluding th!3t there is no statuto!:y authority ~o reim!JUrse a state employee for per 
diem when or, slCk leave because of lliness occurnnll" while on travel status away. fr~m 
his official headquarters. See also AGO 075·237 in which thls office concluded that dlstrlct 
school board members are not entitled to reimbursement for mileage in traveling from 
their homes to the district's administative h~ ,,,lquartcrs; they are, however, entitled to 
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"vicinity" mileage when necessary to car:-"' out their official dutIes. In computing travel 
expenses, the mileage allowance is generally computed on the basis of the distance from 
the headquarters office to the place where the official duties are to be carI'ied out. Where, 
however, the travel commences from a place other than the officer's or employee's official 
headquarters, e.g., the traveler's place of residence, the mileage Ishould be computed on 
the basis of the shorter distance, whether that is the distance actually traveled from the 
place of residence or the constructive distance from the headquarters city to the point of 
destination. See AGO 075·275. For example, in AGO 074·132, I ,stated that mileage is 
computed on the basis of the distance from the headquarters city to the city in which the 
duties are to be performed unless the actual distance, that is, from the place of residence, 
is shorter. See also AGO 075·237, in which this offi(~e concluded that mileage for school 
board members should be calculated from the official headquartel~s to the place where 
the official duties are to be carried out if the travel originates there; however, travel 
should be calculated from the traveler's place of residence when travel originates there, 
if it is a shorter distance than from the official headquarters to the place where the official 
dutip.s are to be carried out. In AGO 075·275 this office, in considering the definition of 
"point of origin" as used in s. 112.061(7)(d)2. in computing travel expenses or mileage, 
determined that the reimbursable travel mileage should be computed on the basis of the 
distance from the point of origin city (headquarters city) to the city of destination, if 
possible by using the mileage shown on the official map of the Department of 
Transportation, without regard to the point within the city from which the official or 
employee begins his or her trip. If the travel commences from the city in which the 
traveler resides and which is different from his official headquarters, then reimbursable 
travel mileage should be calculated on the basis of the shorter distanl~e when he travels 
directly from his home to the place where the official duties are to be p,erformed, whether 
this is the actual distance traveled from the city of residence or the constructive distance 
from the headquarters city to the point of destination. Compare with AGO 072·386, in 
which I concluded that a state attorney who must travel from his official headquarters 
to the county seat of another county within the same judicial circuit is entitled to mileage 
from that co~nty seat to his official headquarters or to his home, whichever is the shorter 
distance; he lS not, however, entitled to per diem or mileage from his home to the county 
seat of the county in which he resides and return thereto. 

Applying the foregoing AGO's to the instant inquiry, it a~pears that, while the 
employee may under s. 112.061, F. S., as amended, be relmburse'd for properly 
authorized travel expenses incurred in attending the conference in Fort Lauderdale on 
behalf of the school board, the reimbursable mileage or common carrier fare should be 
calculated on the basis of the shorter distance to the point of destination, whether this is 
the actual distance traveled from Jacksonville to Fort Lauderdale or the constructive 
distance from the official headquarters city to Fort Lauderdale. 

According to your letter, the employee was in Jacksonville pursuant to official orders 
of the United States Naval Reserve and the military leave provisions of s. 115.07, F. S. 
(see also s. 231.39(2), F. S.), and proceeded from Jacksonville to Fort Lauderdale to attend 
the school board conference. The employee was not temporarily stationed in Jacksonville 
as an employee of the school board nor was he performing any oflicial duties for the 
school board at that location, and the schoo.l board had not designated that area as the 
official headquarters of the employee for travel purposes pursuant to s. 112,061(4), F. S. 
Apparently, the employee had not completed his military tour of duty and had not 
returned from a leave status to a duty status with the school district. The actual distance 
traveled and time away from his regular place of employment in attending the 
confel'l'lnce was greater than if the travel had originated from the employee's official 
headquarters in Indian River County. Therefore, while the employee may be entitled to 
travel expenses for attending the conference in question on behalf of the school board, 
the reimoursable travel expenses should be calculated on the basis of the travel distance 
and travel period from the employee's official headquarter!! to the point of destination 
and return thereto upon completion of the conference, since this is the shorter distance 
and travel period, regardless of the actual distance traveled or the actual travel period. 
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077-124-November 29, 1977 

MUNICIPALITIES 

MAY NOT REQUIRE EMPLOYEES WHO SERVE AS JURORS TO 
REMIT JUROR FEES TO THE MUNICIPALITY 

To: W. R. Scott, City Attorney, Stuart 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

Maya .municipality,requil;e its employees on ~-t~e ~ay status who 
serve ~-2 jurors to remIt the Juror fees to the mUDlcipality. 

SUMMARY: 

A municipality may not require its employees t.o remit to ~he 
municipality anr juror fees or nilleage aUowan~~s r~ceived or resultl~g 
from their serVlces as jurors; however, a mUDlClpality, pursuant to Its 
home rule powers, may determine whether a municipal employee may 
take admlnistrative leave with pay when summoned to serve as a 
member of a juror panel. 

Your question is answered in the negative. . . 
The method and procedure for the selection, qualification, and payment of Jurors IS. set 

forth in Ch. 40, F. S. Specifically, s. 40.24, as amended by Ch. 77·431, Laws of FlOrida, 
provides for the compensation of jurors: 

• Grand and petit jurors of the regular panel and jurors summoned to complete 
a jury after the regular panel is exhausted in all the courts of the state, as well 
as jurors summoned upon inquest of the dead, shall receive for each day of 
actIve attendance upon the court or inquest $10. Jurors summoned to complete 
a panel after the regular panel is exhausted and who .are not accepted and not 
required to serve on the jury ~hall receive compensatIOn of $10 p~r.day, and a 
fractional part of a day. shall b~ counted as a. day. In additIOn ~o the 
compensation above proVided, all Jurors. sh~ receIve 14 cent~ per mIle for 
every mile necessarily traveled each day m gomg to and returrung from court 
by the nearest practicable route. Jurors who at~end on any of the days of the 
tenn when the presiding judge is absent 0.1', bemg present, does ~ot hol~ the 
session of the court shall be entitled to receIve the same compe?SatI?n as If the 
court were in session. A juror who elects to be on call as provlded m s. 40.231 
shall receive the compensation provided in this section for ~:mly those days .such . 
juror actually attends court and not for those days he remams on call. Any J!ll'0r . 
who is excused from serving on any jury at his own request shall not be entitled 
to receive any compensation either for travel or for attendance upon the court. 

Your question specifically addresses the situation in which. an iudiXidu:ll serves. ~s a 
juror at the same time he or she is being compensated by the CIty as a .\lll·tIme murucipal 
employee. . . al" b C"66 F S th Under the brf,ad home rule powers granted to murucip Ities 'y n . .I., , • ". e 
.M,micipal Horae Rule Powers Act, a municipality may enact le~s~ation on any subJect 
upon which '.he State Legislature may ~ct ~ess expressly pr?hIbited or preempted to 
state or count;" government by the ConstitutIOn, gener~l or speClall!lw,. or county ch.a;ter. 
Section 166.021. Section 40.24, F. S. 1977, clearly reqUlr~s that all mdiVIduals serymg?s 
jurors receive the juror fees and mileage ex!?ense~ (pe~d from st.ate .funds) spe~Ified .n 
that statute. The qU'lstion of whether a specinc legislatIve authOriZatIOn or reqUlrement 
such as s. 40.24 constituteB an express preemption f?r the purposes of Ch .. 166 do~s. not 
appear to have been considered oy the courts of this state; however, preVIOUS opm~ons 
of this office have indicated that a m~nicipality m~y not sqppl!lnt the scheple provIded 
for by a state statute which has uruform stateWIde applicatIOn and :vhich does ~ot 
authorize a local alternative to its application. See AGO 077·108, concludmg that a police 
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officer who appears as a witness off duty during a time not compensated as a part of his 
normal duties may receive and retain the daily witness pay authorized by s. 90.14, F. S., 
irrespective of any local scheme providing additional compensation for the officer and, 
hence, the affected municipality could not require such officer to remit such fees or pay 
to the city in return for overtime pay received; AGO 074·189, concluding that 
municipalities should not adopt a policy inconsistent with s. 115.07, F. S., which requires 
that municipal employees be paid their full municipal salary while on military leave, 
regardless of any pay received from the military. See also Acme Specialty Corporation 
v. City of Miami, 292 So.2d 379, 380 (3 D.C.A. Fla., 1974), in which the court, although 
not specifically construing Ch. 166, stated that "a municipality may not prohibit that 
which is specifically authorized by a general state statute." 

Therefore, your own procedures for paying a city employee wages while he or she is 
also serving as a juror are independent of and may not supplant the scheme provided for 
by s. 40.24, F. S. 1977. Accordingly, I am of the opinion that a city employee duly called 
and serving as a juror is entitled to receive the prescribed juror pay and mileage 
allowance regardless of any locally devised compensation scheme, and a municipality 
may not require its employees to remit to the municipality any juror fees or mileage 
allowances received or resulting from their service as jurors. C(. Rule 22A.8.13(1)(a) 
F.A.C., which states, in pertinent part, that a state employee "who is summoned as a 
member of a juror panel shall be granted administrative leave with pay, and any jury 
fees shall be retained by the employee." It should be noted, however, there appears to be 
no prohibition against a municipality providing additional compensation when a 
municipal employee serves as a Juror. (}f, AGO 076·212, concluding that, while the 
Legislature has required a certain prescribed minimum wage be paid on public work 
projects, it has not expressly prohibited municipalities, ,p1ill'suant to their home rule 
powers, from adding to this minimum requirement if local conditions and the purpose of 
the law are best served by this action. Thus, it is within the clIiscretion of the municipality 
to determine whether a municipu} employee may take administrative leave with pay 
when summoned to serve as a member of a juror panel. 

077-125-November 30, 1977 

PUBLIC RECORDS 

AVAILABILITY OF ARREST RECORDS 

To: William A. Troelstrup, Commissioner, Department of Criminal Law Enforcement, 
Tailahassee 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTIONS: 

1. Is Ch. 119, F. S., the Public Records Law, a:pplicable to the criminal 
history records (rap sheets) compiled and mainta!lDed in the computers of 
FDCLE? 

2. Assuming an affirmative response to question 1, does Ch. 119 qualify 
as the type of Public Records Law described ir! Ch. 1, 28 C.F.R., 20b and 
commentary thereto so .as to authorize dissemination of "nonconviction 
data"? 

3. Should Ch. 119 be :read in pari materia with Ch. 1, 28 C.F.R., 20b, 
supra, so that, for example, the requesting party might be required to 
execute an agreement wherein the purpose of the request and identity of 
the requester is stated and it is agreed that the information derived shall 
only be used for the purpose for which requested, etc., consistent with 
~uch regulations? 

4. Having in mind that IIhe practice of searching for criminal histories 
without use of fingerprin.t identification procedures is fraught with 
dangers and that the subjecw of these 'records may have a priva.:y 
interest or are owed some duty of care, could Ch. 119 be offended if the 
information was withheld lmtil the requesting party complied with the 
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above conditions, and, additionally, provided enough iden~&i-rl~( '. ;, 
information on the subject so as to eliminate all but one possible rr~.c~nd·! .. 

,e •• 

SUMMARY: 

Chapter 119, F. S., Florida's Public Records Law, is applicat.t~;·.to 
criminal history information compiled and maintained by the Floi"iaa 
Department of Criminal Law Enforcement. 

Chapter 119, F. S., qualifies as the type of public records law described 
in 28 C.F.R. s. 20 and commentary tliereto so as to authorize 
dissemination of nonconviction as well as conviction data. 

Chapter 119, F. S., should not be read in pari materia with 28 C.F.R. s. 
20b, Since the state public records law does not permit a custodian of 
public documents to require a person to execute an agreement for 
purposes of ascertaining the identIty of the requester and the purpose for 
such request in the absence of a state statute authorizing the same. 

The United States Supreme Court decision in Paul v. Davis, 424 U.S. 693 
(1976), has apparently foreclosed the J?ossibility that a federal 
constitutional privacy interest exists in relatIon to state dissemination of 
nonconviction arrest data. 

Your questions are apparently prompted, in part, by recent activity at both the state 
and federal levels concerning the question of access to criminal history information. On 
May 20, 1975, regulations were published in the Federal Register, 40 Fed. Reg. 11714, 
which related to the collection, storage, and dissemination of criminal history record 
information. Hearings were held during December 1975 to consider comments from 
interested parties on. the limitations placed on dissemination of criminal history 
information to noncriminal justice a£:encies. The purpose of these hearings was to 
determine whether the regulations, as they were drafted, appropriately balanced the 
public's right to know with the individual's right to privacy. 

Upon examining the regulations proposed by the Department of Justice, Law 
Enforcement Assistance Adrilinistration, a number of states, including Florida, objected 
to the restrictions placed on dissemination of criminal history information insofar as the 
same conflicted with state law governing access to state recode. On January 6, 1976, the 
Governor and Cab~net, as .head of the Florida Departm~nt of Criminal Law Enforc!,!ment, 
adopted a l:esolution urging the Department of Jusilce, Law Enforcement ASSIstance 
Administration, to adopt rules recognizing the State of Florida's right to make criminal 
history information a matter of state public record pursuant to Ch. 119, F. S., the Public 
Records Law, without running the risk of incurring a fine of up to $10,000 or the loss of 
Law Enforcement Assistance Administration funds. 

As a result of the objections raised by Florida and other states, the federal regulations 
were modified to recognize that access to state and local public records is an area that 
should appropriately be lett to regulation by the states, 

The regulations were drawn in order to implement s. 524(b) of the Crime Control Act 
of 1973 which provides in pertinent part: 

All criminal history information collected, stored and dirseminated through 
support under this title shall contain, to the maximum extent feasible, 
disposition as well as arrest data where arrest data is included therein. The 
collection, storage and dissemination of such information shall take place under 
procedures reasonably designed to insure that all such information is kept 
current therein: The Administration shall assure that the security and privacy 
of all information is adequately provided for and that information shall only be 
used for law enforcement and criminal justice and other lawful purposes, In 
addition, an individual who believes that criminal history information 
concerning him contained in an automated system is inaccurate, incomplete, 
and maintained in violation of this title, shall, upon satisfactory verification of 
his identity, be entitled to review such information to obtain a copy of it for the 
purpose of challenge or correction, 

The dispute between the states and the federal government centered on whether access 
mandated pursuant to state or local public records laws was a "lawful purpose" as 
contemplated by the federal act set forth above. The amended regulations, 41 Fed. Reg, 
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11714, pro'pose~ March ~9h1976,. 2~ C.~.R. s. 20.1-20.2~, n.ow pr?vide that conviction data 
may be dissemmated WIt out limItatIOn and that crImmal history record information 
relating to the offense for which an individual is currently within the criminal justice 
system may be disseminated without limitations. Insofar as nonconviction record 
information is concerned, the regulations now provide that after December 31, 1977, most 
noncriminal justice access wouliI require authorization pursuant to a statute, ordinance 
executive order, court rule, decision, or order. The regulations no longllr require expres~ 
authority authorizing access to such information. Such a requirerrient can now be 
construed from a general requirement in a statute or order. A state public records law 
which has been interpreted by a state to require that criminal history information 
including nonconviction data, be made available to the public is an example of such ~ 
general requirement. Determinations as to the purposes for which dissemination of 
criminal history record information is authorized by state law, executive order, local 
ordinance, court rule, decision, or order are left to the appropriate state or local officials. 

It should also be noted that, prior to the amendments, the regulations contained a 
requirement that criminal history record information in court records of public judicial 
proceedings be accessed on a chronological basis. As amended, the regulations are 
inapplicable to records of public judicial proceedings whether accessed on a chronological 
or alphabetical basis. 

On the basis of this background information, your questions will now be addressed. 

AS TO QUESTION 1: 

Pursuant to Ch. 119, F. S., records of arrest have been considered matters of public 
record which are subject to public inspection and examination, See, e.g., Grays v. State, 
217 So.2d 133 (3 D,C.A. Fla" 1969); Malone v. State, 222 So.2d 769 (3 D.C.A. Fla., 1969); 
Williams v. State, 285 So.2d 13 (Fla. 1973); AGO's 057-157, 072-168, 073-166, 075-9, and 
076·156. The "police secrets" rule recognized in the cases and opinions rreviously cited 
does not make records of arrest confidential. Similarly, I am unaware 0 any general or 
special law which prohibits or limits access to such information. There are, however, 
statutes which do serve to make certain arrest information confidential. See, e.g., ss. 
39.03(6)(a) and 39.12(3)-(4) and AGO's 070-113 and 070-75 relating to records of juvenile 
offenses; s. 905.26, concerning disclosure of the finding of an indictment against a person 
not in custody until the person has been arrested. In the absence of such a statutory 
provision, at rest information compiled by FDCLE is subject to s. 119.07(1). 

AS TO QUliS'fION 2: 

As conterrlp!ated by the federal regulations, Ch. 119, F. 8., constitutes a state pUblic 
records law w'lich has been construea to authorize dissemination of arrest information. 
Pursuant to 28 C.F.R. s. 20,21(b)(2), after December 31, 1977, dissemination of 
nonconuiction data is limited to, inter alia, individuals and agencies authorized to 
receive such information by statutes, ordinance, executivp- order, or court rule, decision, 
or orders as construed by appropriate state or local officials of agencies. Accordingly, 
your question is answered in the affirmative. 

AS TO QUESTION 3: 

It has been consistently held that Ch. 119, F. S., does not require a citizen to 
demonstrate a particular or special interest in a record as a condition to obtaining access 
to public documents. Thus, mere cutiosity or commercial purposes do not vest ill either 
the courts or the custodian discretion to deny inspection. See State ex rel. Davis v. 
McMillan, 38 So. 666 (Fla, 1905), holding that abstract companies may copy public 
documents from the clerk's office fer their own use and sell such copies to the public for 
~ profit. Chapter 119 conce.rns itself solely wi~h what may be disclos~d and not to whom, 
~n the absence of a particular statute settmg forth such a special requirement for 
mspection. Accord: State ex rel. Davidson v, Couch, 156 So, 297 (Fla. 1934), in which the 
court noted that one does not have to be a taxpayer or have a "special interest" in public 
documents to inspect them, and Warden v. Bennett, 340 So,2d 977, 978 (2 D,C.A. Fla., 
~977), holding that a person need not show a special interest or proper motive or purpose 
In,order to inspect public records. Also see AGO's 074-113, in which it was stated that a 
PrIvate person may inspect, copy, and/or photograph worthless check affidavits without 
demonstrating a personal interest therein, and AGO 073-167, which held that a person 
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may inspect records maintained by the abandoned property section of the Department of 
Banking and Finance without being required to show a special interest in such 
inspection. 

Accordingly, a person who demands access to arrest records which are public records 
under Ch. 119, F. S., cannot be required as a condition of inspection to execute an 
agreement st<~h as that contemplated by your third question. 

AS TO QUESTION 4: 

Since the answer to your third question is in the negative, it would appear that your 
fourth question is now moot. I would note, however, that in Paul v. Davis, 424 U. S. 693 
(1976), the United States Supreme Court refused to recognize that the dissemination by 
the police of defamatory nonconviction arrest information violated an individual's right 
to privacy. As one federal court has recognized, the court's decision in Paul appears to 
have cut short the full development of nascent doctrines which sought some 
accommodation between values of individual privacy and the recordkeeping 
responsibilities of the executive branch. Hammons v. Scott, 423 F.Supp. 618 (N.D. Calif. 
1976); Hammons v. Scott, 423 F.Supp. 625 (N.D. Calif. 1976). The issue of what, if any, 
restraints should be imposed upon the practices of public agencies regarding the 
maintenance and dissemination of arrest records of persons who were never convicted of 
the crime for which they were arrested has concerned numerous courts. See, e.q., Utz v. 
Crellinane, 520 F.2d 467 (D.C. Cir. 1975); Tarlton v. Saxbe, 507 F.2d 1116 (D.C. Cir. 1974); 
Menard v. Saxbe, 498 F.2d 1017 (D.C. Cir. 1974); Menard v. Mitchell, 430 F.2d 486 (D.C. 
Cir. 1970); United States v. Dooley, 364 F.Supp .. 74 (E.D. Pa. 1973); United States v. 
Kalish, 271 F.Supp. 968 (D.P.R. 1967); see also, Davidson v. Dill, 503 P.2d 157 (Colo. 1972); 
Eddy v. Moore, 487 P.2d 211 (Wash. 1971). The decision in Paul suggests that the 
constitutional right to privacy claim underlying the above decisions would not be adopted 
by the United States Supreme Court. 

Accordingly, the question of access to arrest records is a matter not of federal 
constitutional law but rather state statutory law, and the conditions which may be 
imposed as a precondition iuspection must either be found in Ch. 119, F. S., or in other 
applicable state statutes. 

077-126-December 1, 1977 

BANKS 

INTERNATIONAL BANKING CORPORATION TREATED AS BANK 
FOR INCOME TAX PURPOSES 

To: Harry L. Coe, Jr., Executive Director, Department of Revenue, Tallahassee 

Prepared By: Staff 

QUESTION: 

Is an international ba.nking corporation which establishes an 
international bank agency or representative office pursuant to Ch. 77-157, 
Laws of Florida, subject to the provisions of part II or part VII, Ch. 220, 
F. S.? 

SUMMARY: 

An international bank agency organized and licensed pursuant to Ch. 
77-157, Laws of Florida, is authorized to maintain credit balances. A 
credit balance, for this purpose, is a limited purpose deposit. An 
international bank agency, may upon a proper factual showing, as 
described above, qualify as a "bank" within the purview of part VII, Ch. 
220, F. S. 
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Chapte;r 220, F. S.,. imposes a corporate in!!ome tax on. inco!lle of corporations. 
CorporatIOns defined In s. 220.03(1)(b) are subject to the dIrect mcome tax imposed 
pursuant to part II o~ the chapter. Part VII of the chapter imposes a corporate franchise 
tax .measured by the mc~me ofban~s ~nd savings as.sociations as defined in s. 220.62. The 
defi'led banks aI;ld sav~,n.gs as.~oclatlOns are subject to a corporate "franchise tax 
measured by net mcome In a!l amount equal to.5 percent" of the entity's franchise tax 
~a~e f?r the taxable ~ear. Sec~lOn 220.63. The tax Imposed by part VII on defined "banks" 
!~ m he,,; o~ t!?-e tax Imposed In par~ ,II of the chapter on all other defined corporations. 
Banks wlthm the .statuto;ry defimtlOn of s. 22.0.62 ar.e entitled to a tax credit against 

the corpor~te franchIse tax Impo~ed by part VII If certam audit procedures are permitted 
by the deSIgnated federal agencIes. The corporate franchise tax credit authorized by s 
220.68 shall not exceed the lesser of: . 

(1) The intangible tax imposed upon [pursuant to s. 199.032(1), F. S.] and 
paId by [the defined bank]; or 

(2) Forty percent of the corporate franchise tax due pursuant to part VII. 

If an international bank operation authorized by Ch. 77-157 Laws of Florida is within 
the pu~view of the ",bank" definition pr~vided in s. 2.20.62(1), F: S., the internati~nal ba:nk 
operat!on may qualIfy for any: t~x credIt made aVaIlable pursuant to s. 220.68, F. S. 

SectIOn 220.62, F. S., was ongmally enacted by Ch. 72-278 Laws of Florida and defined 
a "bank". to mean "any bank as defined in s. 658.02(1), F. S.'[the banking code]." In 1973, 
the Le~slatur~, through ~he, Hous~ of Representatives, held extensive hearings 
con~ermIW the I~sue of FlorIda s taxatIOn of all financial institutions operating or doing 
bu~mess m Flonda. Chapte~ ,73-152, Laws of Florida, was a product of those hearings. 
ThIS law amended the defimtion of "bank," s. 220.62(1), F. S., to provide: 

The term "bank" shall mean a bank holding company registered under the 
Bank Holding Company Act of 1956 of the United States, 12 U.S. Code, ss. 1841-
1849, as amended, or a bar:-k or trust c.ompa11;Y incorporateej and doing business 
under t~e laws of the Umted States (~ncludmg laws relatmg to the District of 
Col1fmbza~,. ?f any state,. 0T of an.r· t~rrztory, a su~stantial part of the business of 
whzcl; .C01,,,,zsts .of recezvmg .delJszts and makmg loans and discounts or of 
e."Cerczsz.ng fiduczary powers s!mzlar to those permitted to national banks under 
author!i1 of the Coml?tro~ler of the. Currency and which is subject by law to 
superVISIOn and exammation by state, territorial, or federal authority having 
supervision over banking institutions. (Emphasis supplied.) 

Thus, an international bank agency, to qualify for the s. 220.68, F. S., tax credit, must 
!lleet two pertinent. :>tatut?ry requirements: it must be a bank or trust company 
mcorpor!lted and domg busm~ss under the laws of the United States or of any state or 
any ~errItory, and B: substantial part of the business must consist of receiving deposits, 
making lo~s and dISCOunts, or exercising fiduciary powers. 

InternatlO~al ba.nk a!l'encies are subject to all provisions of the Florida Banking Code 
exceJ?t. those IdentIfied In s. 659.67(2)(a), F. S. These bank agencies are also subject to all 
pro~slOns of Ch. 607, F. S., that are not inconsistent with the Florida Banking Code 
relatmg .to foreign corporations Section 659.67(2)(b), F. S. An international oanking 
corpor~tlOn may not, pursuant to s. 659.67(4)(a), F. S., transact banking business or 
m!l-mtam an ?ffice within the state for the purpose until it has, among others, complied 
WIth the applicable requirements of Ch. 607. The Comptroller's office has also advised me 
tChhat the present license applicants have complied with the incorporation requirements of 

.607. 
The s~cond standard of the s. ~20.62(1), F. S., bank definition provides that a 

substantIal part of the "bank's" business must consist of "receiving deposits and making 
~an~ and discounts or of exercising fiduciary powers similar to those of national banks" 

ectlOn 659.67(2), F. S., subjects international bank agencies to the Florida Banking Code 
bsut aPlllies some restrictions that are not applicable to Florida domestic banks. Section 
59

h
·67(6)(e), F. S., expressly states that international banking corporations are 

aut orized to transact limited business in Florida: 

An international banking corporation licensed under the terms of this act is 
authorized to transact oilly such limited business in this state as is clearly 
related to and is usual in international or foreign business and financial 
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international commerce. No such international banking corporation shall 
exercise fiduciary powers or receiz'e deposits, but it may maintain for the account 
of others credit balances necessarily incidental to, or arising out of, the exercise 
of its lawful powers. (Emphasis supplied.) 

--.•.. 

This operative statutory authority is similar or analogous to that provided in 12 U.S.C. 
s. 611, et seq. 

The international bank corporation is prohibited from receiving general deposits 
similar to those received by Florida domestic banks, but it is expressly authorized to 
maintain "credit balances" which appear to be a type of limited purpose deposit. The 
"credit balance" proviso in s. 659.67(6)(e), F. S., appears to relate back to and modify the 
general deposit prohibition. The phrase "credit balance" is not defined or described in Ch. 
77-157, supra, or the Florida Banking Code. The Comptroller, by letter of November 29, 
1977, has advised me that a proposed rule, drafted pursuant to the authority of s. 
659.67(12), F. S., will define credit balance fo" Florida's internati.mal banking purposes: 

No international corporation shall receive deposits at its agency office in Florida 
but its agency office may maintain for the account of others credit balances 
necessarily incidental to, or arising out of, the exercise of its lawful powers. 
Credit balances may include proceeds of loans to customers where such 
proceeds are not immediately disbursed; proceeds of incoming remittances; 
proceeds of collections made for customers' accounts; funds delivered by 
customers to settle letters of credit accounts with the banking agency prior to 
settlement date; proceeds of export bills negotiated (i.e., drafts drawn under 
letters of credit issued by and received from other financial institutions); cash 
collateral or compensating balances from. a customer; funds delivered prior to 
execution of money transfers undertaken on behalf of customers; funds 
delivered or received on account of the purchase or sale of securities for the 
account of customers; and funds received from customers to cover currency 
transactions or as the result of currency transactions on behalf of customers. 

Credit balances are offset, reduced or disbursed in accordance with the 
arrangement between the banking agency and its customers and the underlying 
transaction giving rise to the credit balance. For example, if a credit balance 
were the result of honoring drafts on the customer, the credit balance would be 
offset by the amounts paid against such drafts. Credit balances do not include 
domestic accounts in which business or personal banking customers utilize the 
account balances for purposes unrelated to the business of the banking agency, 
such as the. payment of customers' rent, telephone bills, taxes or other such 
purely domestic purposes. Customer credit balances must always be necessarily 
incidental to or arise out of the banking agencies' involvement with 
international or foreign business and the financing of international commerce. 

An international bank agency would not be violating the deposit prohibition of s. 
659.67(6)(e), F. S., since the same sentence expressly authorizes credit balances as a 
limited purpose deposit. Clearly, the legislative intent and purpose of s. 659.67, F. S., is 
to attract international banking activity, international investment, and foreign trade to 
the State of Florida. The restrictions placed on international banking corporations and 
agencies, prohibiting them from exercising fiduciary powers or receiving deposits, was 
for the obvious purpose of minimizing the competitive effect that international banking 
corporations and agencies may have on Florida domestic banks. This intent strongly 
supports the position that the word "deposit," as found in s. 659.67(6)(e), was used in a 
very particular manner to indicate the type of deposits, i.e., the normal type of deposits 
which the average Florida bank would be involved with in its operations. 

The same legislative intent and purpose of the 1973 amendment, Ch. 73-152, supra, to 
the s. 220.62(1), F. S., definition of "banks" is apparent. The result of this definitional 
change was to broaden the definition of the term "bank," by permitting additional types 
of financial institutions to be included within the definition of a "bank." This amendment 
also indicates tnat the Legisla'ttU'e's use of the word "deposit" in s. 220.62(1) was not in 
a 6raditional or narrow sense, but in a very general sense, so that any financial 
institutions exercising banking powers, as applied to that class of "bank," could qualify 
as a "bank" within the ambit of s. 220.62(1). 
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The classification of credit balances held by an international banking agency as a 
limited purp!,se deposit I.-;thin. the me!'lning of s. 220.62(1), F. S., partially satisfies the 
second reqUlrem~nt that <!ll mternatlOnal banking corporation must meet under s. 
220.62(P to con;stItute a bank. The final. step in satisfying the second requirement is met 
~y the IJ?ternatIonf;tl bank agency ;showmg that a substantial part of the business of the 
mt~rnatlOn8} ba?king agency conSIsts of receiving deposits, making loans, and discounts. 
This ~etermmation m~st be m~de by the :pepartment of Revenue upon a sufficient factuai 
showmg ma4e by the mternatlOnal banking agency. 

I haye reVIewed ~he p.epartment of Revenue's October 18, 1977, Statement of Position 
re&"ardm!5.the.appl~cablhty of ,Part VII, Ch. 220, F. S., to an international bank agency. 
ThIS pOSItion IS qUlte persuaSIve, but a complete review of the history of s. 220.62 and 
Ch. 77·157, slfp'ra, and the. C~n:ptroller'~ pr~posed 1'?les ~efining "credit balance" leads 
me to t1;e opmlOn, ab;se~t JUdiCIal or leglslatIve clarIfication, that an international bank 
agency IS a "bank" withm the purview of s. 220.62. 

077-127-Decembel' 8, 1977 

LAW ENFORCEMENT OFFICERS 

TRAINING PROGRAMS-LIABILITY FOR REIMBURSEMENT 
WHEN TERMINATING EMPLOYMENT 

To: Jack M Skelding, Attorney for Florida Sheriffs Association, Tallahassee 

Prepared by: Thomas M Beason, Assistant Attorney General 

QUESTIONS: 

1. Must police officer trainees who attended an approved training 
program at the expense of a municipality, state agency, or political 
s~bd!vision and ~'ho terminate t~eir employment on their own initiative 
Wlth!~ 1 ~~ar. rennbnrse. e!llploymg agency for the actual costs of their 
partICIpatlOn m sUI'!h trammg programs? 

2. Does a sponsoring municipality, state agency, or political 
subdivision have discretion as to whether to institute a civil action to 
collect such tuition l'!OSts incurred by trainees terminating employment. 
within 1 year of such training programs? 

SUMMARY: 

A police ~fficer trainee who attends an approved police training 
program at the expense of an employing municipality, state agenny or 
political subdivision and who terminates his employment on his~ ~wn 
initiative with such employing agency within 1 year is required by law to 
reimbnrse the employing agency only for those charges paid. by the 
~mploying agency to the police training school or program for 
Instruction in the field of police education, police science, and allied fields 
for the training of police recruits or police officers and is not obligated to 
reimbnrse the employing agency for other costs such 8.8 ammunition 
used, auto expense, food expense, aud salary during training. The 
employing municipality, state agency, or political subdivision is 
authorized but not required to institute a civil action to cou.act such 
charges or payment for instruction or tuition costs for attendance at 
apJ.>l'oved training programs as may have been incurred by poli<!e 
tramees terminating employment on their own initiative within 1 year, if 
not reimbnrsed to the employing agency. 

t' Section 943.10(1), F. S., dennes a police officer to include "any person employed full. 
une by any mu.nicipality or the state or any political subdivision thereof whose primary 

responsibility is the prevention and detection of crime or the enforcement of the penal. 
rafflc or highway laws of this state." Section 943.10(2), F. S., then defines "employiLg 
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agency" to mean "any municipality or the state or any political subdivision there:>f 
employing police officers as defined in (s. 943.10(1), F. S.)." Section 943.11, F. S., creates 
the Police Standards and Training Commission within the Department of Criminal Law 
Enforcement, which, pursuant to s. 943.12, F. S., is empowered to establish uniform 
minimum standards for the employment and training of police officers and minimum 
curricular requirements for police t.raining schools and programs. 

The commission is also granted authority by s. 943.14(1), F. S., to "establish and 
maintain a police training program with such curriculum, and administered by such 
agencies and institutions, as it approves," and to "issue a certificate of completion to any 
person satisfactorily completing the training program established." Specifically, s. 
943.14(2), F. S., provides: "no person shall be employed as a police officer by any 
employing agency until he has obtained such certificate of compliance" as issued by the 
commission. 

Your first question relates to the provision of s. 943.16, F. S., providing: 

(1) An employing municipality, state agency, or political subdivision of the 
state is authorized to pay any costs of tuition of trainees in attendance at 
approved training programs. 

(2) A trainee who attends such approved trainin~ program at the expense 
of a municipality, state agency, or political subdivIsion must remain in the 
employment of such municipality, state agency, or political subdivision for a 
period of not less than one year. If his employment is terminated on his own 
initiative within one year he shall reimburse the municipality, state agency, or 
political subdivision for his particil?ation in such training program, and such 
municipality, state agency, or politIcal subdivision may institute a civil action 
to collect such tuition costs if not reimbursed. (Emphasis supplied.) 

By your letter you inquire whether a trainee who so terminates his employment is 
responsible for payment of such things as tuition, ammunition used on the firing range, 
auto expense, food expense, and salary during training or whether the training costs are 
only the money which is used directly from the education funds provided under s. ~f 
943.25(5), F. S. 

As set forth above, s. 943.16, F. S., first authorizes the employing agency "to pay any 
costs of tuition of trainees in attendance at approved training programs" and then 
establishes an obligation on the part of such trainees terminating their employment on 
their own initiative within 1 year to reimbw'se the employing agency for their 
participation in such training programs. The section concludes by authorizing such 
agency "to institute a civil action to collect such tuition costs if not reimbursed." 
(Emphasis supplied.) Cf, AGO 074-54. Additionally, the title of Ch. 74-386, Laws of 
Florida, enacting the provisions of s. 943.16, states that it is an act, "providing fOl' 
payment of tuition by employing agency." The statute is express only as to tuition costs. 
Tuition is the act or business of teaching the various branches of learning, Black's Law 
Dictionary, Rev'd 4th Ed.; teaching or instruction, the Random House Dictionary of the 
English Language, The Unabridged Edition. The word is also used to signify the price of, 
or payment for, instruction, Webster's New Col1.egiate Dictionary; the charge or fee for 
instruction, the Random House Dictionary, supra. Thus, the language employed in s. 
943.16, i.e., "costs of tuition" and "tuition costs," in its common significance or usage 
refers to the charges made for instruction in the fields of police education, police science, 
police administration, and allied fields for the training of police recruits or police officers. 

Florida courts apply the general principle of statutory construction that express 
mention of one thing implies the exclusion of another not mentioned. Thayer v. State, 
335 So.2d 815 (Fla. 1976); Ideal Farms Drainage District v. Certain Lands, 19 So.2d 234 
(Fla. 1944). When the Legislature makes an express refer.ence to one subject, presumably 
it considered and purposely omitted other related subjects. Dobbs v. Sea Isle Hotel, 56 
So.2d 341 (Fla. 1953). In s. 943.16, F. S., there are direct end specific references to "costs 
of tuition" and "tuition costs." In contrast, s. 943.15, F. S., provide8 "the commission 
shall, subject to the availability of funds, reimburse an employing agency an amount 
equivalent to 50 percent of the salary, if any, and allowable living expenses of recruit 
trainees in attendance at approved trabing programs." Based on the foregoing rules of 
construction and definitions, I conclude that the Legislature purposely omitted such 
things as salary and living expenses from the costs which must be reimbursed, and that 
police trainees who attend an approved training program at the expense of an employing 
agency and who terminate their employment on their own initiative within 1 year are 
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required by the terms of s. 943.16 to reimburse the employing agency only for the 
charges made by the police training school or program for the instruction in the areas of 
police educa~ion anrl: training aforementioned and paid for by the employing agency. 

You questIOn the Impact of the provision of s. 943.25, F. S., relating to advanced and 
highly ~pecialized training programs and their costs and funding, on an agency's right to 
such relmbursemellt. In respect to the advanced and specialized training prO!!1'ams for 
law enforcement officers established and supervised by the Division of Training and 
Standards, s. 943.25(2) provides "no fee or other charge shall be assessed against any 
person, municipality, sheriff, county or state law enforcement agency for the training 
room or board of any person; said expenses to be borne by the state." In addition with 
respect to th~ auth~rized trai!ling aJ.?-d training facili~ies fo~ tr.aining of police offic~rs in 
polIce ~echniques m detectmg cl'lm.e, apprehending crImInals, and securing and 
preservmg eVIdence by any state uUlverslty or community or other organization, s. 
943.25(9)(b) states: 

~l la:v enfore,eme.nt 05cers selected by the various law enforcement agencies, 
If theIr selectIOn IS approved by the department, shall receive such training 
without cost. 

. From review of the o~h~r provision of s. 943.25, F. S., I must assume your inquiry ':s 
m reference to the prOVISIons of s. 943.25(5), providing that municipalities and counties 
may assess an additional $1 as court costs against persons convicted for violations of stab> 
penal or criminal statutes, or municipal and county ordinances for law enforcement 
education expenditures for their respective law enforcement officers. Section 943.16 
F. S., makes no reference to or pruvision for reimbursement or recovery by an employing' 
agency of ~ny of the expenses for the advanced specialized training programs 
en~merated m s. 943.25(2), and s. 943.16(2) does not require such reimbursement by a 
tr~I~~e. In AqO 077-59, I observed that s. 943.25(2) was concerned with the state's 
halllity for tramees' expenses and conclu.ded: 

The state is statutorily required to provide for the training, room and board 
of those police offil!ers participating in special trainin!f programs' established 
and s~p~rvised by the, Di:vis!~n of S~a~dards and Trainmg as approved by the 
COmmISSIOn. Tne s~ate s lIabIlity IS lImIted to those expenses enumerated in s. 
943.25(2). (EmphaSIS supplied.) 

Ad?itionally, s. 943.16(2) does not authorize; an employing agency to inGtitute a civil 
aC~lOn to collect such expenses or any expenditures for law enforcement education which 
mIght have been made under s. 943.25(2) by the state or by the employing agency under 
s. 943.25(5). Further, s. 943.16(2) does not require reimbursement of any costs or expenses 
other th!'ln the c~arges or fee~ fOJ: instruction or tuition. Accordingly, I conclude that, had 
the LegIslature mtended to mclude such costs and expenses as those provided for in s. 
943.25 within the purview of s. 943.16(2), it would have done so explicitly. Therefore your 
first question, as stated, is answered in the negative. 

Your second question concerns whether the last sentence of s. 943.16, F. S. is 
mandatory in providing: "such municipalities, state agencies, or political subdivisi'ons 
may institute a civil action to collect such tuition costs if not reimbursed." (Emphasis 
supplied.) The. word "may" generally has a permissive rather than a mandatory 
connotatIOn. Fixel v. Clevenger, 285 So.2d 687 (3 D.C.A. Fla., 1973). By contrast, within 
s. 943.16, the Legislature provided trainees attending approved programs at the expense 
of municipalities "must remain in the employment of such municipality" and if 
terminating on own initiative within 1 year "shall reimburse the municipality" yet it 

b
0nly authorized the employing agency to institute civil actions to collect such tuition costs 
y use of the language "may institute." (Emphasis supplied.) Brooks v. Anastasia 

Mosquito Control District, 148 So.2d 64, 66 1 D.C.A. Fla., 1963). Moreover, defining the 
word "may" as used in s. 943.16 in its permissive sense is consistent with the 
]lllderstanding that the determination to file a civil action to collect such costs necessarily 
IUvolves an evaluation of a variety of factors including a weighing of benefits as well as 
C?S~S and risks of recovery. Accordingly, I conclude that the determination to institute a 
clVlI action to recover tuition costs is discretionary on the part of the employing agency; 

bth~t is, the em.J?loying agency is authorized, but not required in all circumstances to 
nng such actIon. Cf, AGO 074-54 (in part concluding that employing agency is 
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specifically authorized to institute a civil a<:tion to collect such costs). Accordingly, your 
second question is answered in the affirmative. 

077-128-December 8,1977 

TAXATION 

HOUSEHOLD GOODS AND PERSONAL EFFF.:CTS OF 
NONRESIDENTS NOT EXEMPT FROM AD VALOREM TAXATION 

To: Harry L. Coe, Jr., Executive Director, Department of Revenue, Tallahassee 

Prepared by: Harold F. X. Purnell, Assistant Attorney General, and Maxie Broome, Jr., 
Legal Intern 

QUESnOl'l': 

Are the household goods and personal effects of a nonresident of 
Florida exempt from ad valorem taxation? 

SUMMARY: 

Section 3(b), Art. VII, State Const., expressly limits the exemption from 
taxation of household goods and personal effects to residents of Florida. 
Section 196.181, F. S., in conformity with s. 3(b), Art. VII, also limi' .. ~"is 
exemption to permanent residents of Florida. Hence, the hous":",,Jd 
goods and personal effects of nonresidents of Florida are not exempt 
from ad valorem taxation. 

In my opinion the answer to your question is in the negative. 
Section 3(b), Art. VII of the Florida Constitution states: 

There shall be exempt from taxation cumulatively, to every head of a family 
residing in this state, household goods and personal effects to the val~e fixed 
by general law, not less than one thousand dollars, and to every ~Idow or 
person who is blind or totally and permanently disabled, property to tne value 
fixed by general law not less than five hundred dollars. (Emphasis supplied.) 

Section 196.001, F. S., provides: 

Unless expressly exempted from tax~tion, the following property shall be 
subject to taxation in the manner proVlded by law: 

(1) all real and personal property in this state and all personal property 
belonging to persons residing in this state .... (Emphasis supplied.) 

Section 196.181, F. S., provides: 

There shall be exempt from taxation to every person residing and making ?is 
or 1:.er permanent home in this state household goods and p~rs~n~l effects. TItle 
to such hous,Q1-~()ld goods and personal effects may be .held mc).ividually, by the 
entireties, jo~':tly 01' in common with ';)thers. (EmphasIs supplied.) 

Rule 12D-7.02, F.A.C., provides: 

Only household goods and personal effects of the taxpayer which are actually 
employed in the use of serVlng the. creature comforts o.f the oWJ?er and not h~ld 
for commercial purposes are entItlE;d to the exemptlOn prOVIded by SoctlOn 
196.181, F. S. "Creature comforts" are .things whic~ give bodily .comfort, such 
as food clothing and shelter. CommerCIal purposes mcludes owmng household 
goods ;nd personal effects as stock in trade or as furnishings in rental dwelling 
units. Household goods and personal effects belonging to persons not residing 
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and ,?wking tleir permanent home in this state are nat exempt. (Emphasis 
supphed.) 

Section 3(b), Art. VII, State Const., expre~sly Ihnits the exemption from taxation to 
household goode and personal e!fects of.residents of Florida. Section 196.181, F. S., and 
Rule 12D-7.02, F.A.C., are consIstent With the Florida State Constitution inasmuch as 
they also expressly limit the exemption from taxation to household goods and personal 
effects of residents of Florida. See also AGO's 055-341 and 055-328. Nowhere can Lhere be 
found any constitutional or statutory provision for exempting from taxation household 
goods and personal effects located in this state but owned by nonresidents of Florida. 

077·129-December 20,1977 

FINE AND FORFEIT!]RE FUND 

MONEYS TO BE DEPOSITED 

To: Hal S. McClamma, Leon County Court Judge, Tallahassee 

Prepared by: Frank A. Vickory, Assistant Attorney General 

QUESTION: 

Of what does the fine and forfeiture fund provided for in ss. 142.01 and 
142.03, F. S., consist since these sections were amended by Ch. 77.452 
Laws of Florida? ' 

SUMMARY: 

The amendments to 83.142.01 and 142.03, F. S., by Ch. 77·452, Laws of 
Flo~i~a, operate t? exclude from the fine and forfeiture fund only those 
addi~lOnal fines Imposed under s. 775.0835(1), F. S., which fines are 
reqUIred by s. 3 of Ch. 77·452 (s. 775.0835[1]) to be deposited in the Crimes 
Compensation Trust Fund created and established by s. 1 of Ch. 77·452 (s. 
897.21, F. S.) and are earmarked for compensating the victims of crime. 

Your question arises from the recent amendments to ss. 142.01 and 142.03, F. S. (by s. 
2 of Ch. 77-452, Laws of Florida), which provide for and regulate a fine and forfeiture 
fund in each county. In pertinent part, the newly amended sections read as follows (the 
italicized portions being the amending phrases added by virtue of Ch. 77-452): 

142.01 Fine and forfeiture fund contents.-There shall be in every county 
of this state a separate fund to be known as the fine and forfeiture fund. Said 
fund shall consist of all fines and forfeitures collected in the county under the 
penal laws of the state, except those fines imposed under s. 775.0835(1); all costs 
refunded to the county; all funds arising from the hire or other disposition of 
convicts; and the proceeds of any special tax that may be levied by the county 
commissioners for expenses of criminal prosecutions. Said funds shall be paid 
out only for criminal expenses, fees, and costs, where the crime was committed 
in the county and the fees and costs are a legal claim against the county, in 
accordance with the provisions of this chapter. 

. 142.03 Disposition of fines, forfeitures, and civil penalties; reports.­
Except as to fines, forfeitures, and civil penalties collected in cases involving 
violations of municipal ordinances ... and except as to fines imposed under s. 
775.0835(1), all fines imposed under the penal laws of this state in all other 
cases ... shall be paid into the fine and forfeiture fund. . . . (Emphasis 
supplied.) 

279 



----,...... 

077·129 ANNUAL REPORT OF THE ATTORNEY GENERAL 

Section 775.0835(1), added by Ch. 77·452, Laws of Florida, provides: 

When any person pleads guilty or nolo contendere to, or is convicted of, any 
felony or misdemeanor under the laws of this state which resulted in the injury 
or death of another person, the court ,nay, if it finds that the defendant has the 
present ability to pay the fine and finds that the impact of the fine upon the 
defendant's dependents will not caU3e such dependents to be dependent on 
public welfare, in addition to any other penalty, order the defendant to pay a 
fine, commensurate with the offense committed and with the probable impact 
upon the victim, but not to exceed $10,000. The fine shall be deposited in the 
Crimes Compensation Trust Fund. 

The placement of the italicized exception or provisu phrase in s. 1.42.01, F. S., as 
amended and above quoted has prompted your request. Prior to the amendment; the 
section provided that the fund consisted of "all fines and forfeitures collected in the 
county under the penal laws of the state, all costs refunded to the county, all funds 
arising from the hire or other disposition of convicts and the proceeds of any special 
tax .... " Section 142.01, F. S. 1975. The question you pose is whether the addition of 
the exception proviso exclllJes f:om the fine and forfeiture fund all the items which 
follow the word "except" or '.nly the fines imposed pursuant to newly created s. 
775.0835(1). The effect of the forst alternative would be to include within the fund only 
those fines and forfeitures collected in the county pursuant to the penal laws of the state 
(except those collected under s. 775.0835[1]). The other items previously included would, 
under this construction, now be excluded, even though, I might add, there appears to be 
no alternative provision directing placement of these moneys. Under the second of the 
alternative constructions, the fine and forfeiture fund would remain totally unchanged, 
the only effect of the amendment being to exclude from the fund the newly authorized 
fine under s. 775.0835(1). For the following reasons, it is my opinion that the latter 
construction prevails. 

Although the language of these two sections, as amended, construed in pari materia 
does not appear to be necessarily ambiguous and susceptible of more than one 
interpretation, the title to Ch. 77-452, supra, may be considered since it operates to define 
the scope of the statute. See, e.g., County of Hillsborough v. Price, 149 So.2d 912 (2 D.C.A. 
Fla., 1963); Finn v. Finn, 312 So.2d 726 (Fla. 1975); cf. Jackson Lumber Co. v. Walton 
County, 116 So. 771 (Fla. 1928). 

The title of Ch. 77.452, Laws of Florida, in pertinent part provides that the act is 
"amending ss. 142.01 and 142.03, F. S., Eroviding an exception for inclusion in the fine 
and forfeiture fund; adding subsection (3) to s. 775.083, F. S., to provide for fines for 
crimes compensation." (Emphasis supplied.) It seems clear that the Legislature intended 
to and did provide for an exr.eption to those fines and forfeitures required by law to be 
deposited in the county fine and forfeiture fund, namely the fines for crimes 
compensation provided for by newly added s. 775.0835(1), F. S. No other changes in S9. 
142.01 and 142.03, F. S., as the same existed before the enactment ofCh. 77·452 are made 
manifest by the title thereto, and the body of the act is limited to the scope defined in its 
title. 

It is well settled that excejJih:ms or provisos are to be strictly construed and limited to 
objects fairly within their terms. See Farrey v. Bettendorf, 96 So.2d 889 (Fla. 1957); 
Cragin v. Ocean & Lake Realty Co., 133 So. 569 (Fla. 1931). In construing a statute, a 
court must ascertain and give effect to legislative intent regarding provisos as well as 
other parts of the statute. The proviso should be construed together with the enacting 
clause to give effect to each part of the act and carry out the Legislature's intent. Therrell 
v. Smith, 168 So. 385 (Fla. 1936); State v. Nourse, 340 So.2d 966 (3 D.C.A. Fla., 1976). 

The amendment in question, as noted, is effected by Ch. 77·452, Laws of Florida, and 
is entitled Crimes Compensation Act. Among its several provisions, the act establishes 
the Crimes Compensation Trust Fund, its moneys earmarked for the purpose of 
compensating the victims of crime, and creates s. 775.0835(1), F. S., which provides for 
the imposition of additional fines for persons adjudic.ated guilty or convicted of a felony 
or misdemeanor which results in the injury or death of another person. Such additional 
fines are to be deposited in the Crimes Compensation Trust Fund, created by s. 1 of Ch. 
77·452 (s. 897.21, F. S.) and thus have been excluded from the Fine and Forfeiture Fund 
and are disbursed and used for oU.er purposes. There is simply no indication in the title 
or in any provi£~on of the act which indicates a legislative intent to change the 
composition of the fine and forfeiture fund; such a change has nothing whatsoever to do 
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with victims' crime compensation, ~he s.u)lject of,Ch: 77 .. 452. Moreover, no provision is 
made by s. 142.01 or s. 142.03 for dispOSItIon or dlstnbutIon of the moneys which would 
be e:cc1uded from the fine and forfeiture fund if the alternative construction of the 
provIso were adopted. Consequently, I am of the opinion that only fines collected 
pursuant to s. 77G.0835(1) can fairly be said to fall within the operative force of the 
proviso or exception clauses added by Ch. 77·452. 

077·130-December 20, 1977 

ANTINEPOTISM LAW 

EMPLOYMENT OF WIFE OF MEMBER OF MUNICIPAL 
GOVERNING BODY; SPOUSE OF FIRST COUSIN; 

ABSTENTION FROM VOTING 

To: J. B. Walkup, Jr., McIntosh Town Attorney, Ocala 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTIONS: 

1. Would s. 116.111, F. S. (the Antinepotism Law) be violated if a 
municipal governing body employs the wife of one of the members of the 
governing body to serve as the municipal clerk? 

2. Would such hiring be in violation of s. 116.111 on the basis that the 
applicant's husband is the first cousin of a member of the governing 
body? 

3. Does abstention by the related governing body member from voting 
on the employment of his relative avoid violation of s. 116.111? 

SUMMARY: 

A municipal governing body is prohibited by s. 116.111, F. S., from 
employing the wife of one of the members of that body as municipal 
clerk. Thefrohibition cannot be avoided by the abstention of the related 
member 0 the governing body from voting on the employment. of his 
wife. No violation of s. 116.111 would occur solely upon the empluyment 
by a board of the spouse of a first cousin of a member of the board, as the 
relationship of "cousin-in-law" is not among the classes of relationship 
specified in s. 116.111(1)(c). The exception in s. 116.111(4) for temporary 
employment of a relative in emergencies is limited to emergencies 
resulting from natural disasters and the like and does not allow the 
employment of a relative as a substitute for a regular employee who is on 
sick leave. A person employed in violation of s. 116.111 is prohibited by s. 
116.111(3) from recei\ing payment for such employment, and an agency 
is likewise prohibited from paying a person employed in violation of s. 
116.111. Pending judicial or legislative clarification of the term "any other 
political subdivision of the state," as used in s. 116.111(1)(1), it cannot be 
unequivocally determined whether the prohibitions of s. 116.111 apply to 
all municipalities, irrespective of their designation as "cities," "towns," 
etc. Statutory distinctions between "cities" and "towns" based on 
population and cited in Baillie v. Town of Medley, 262 So.2d 693 (3 D.C.A. 
Fla., 1972), were abolished by the 1974 revision of Ch. 165, F. S. Section 
1.01(9), F. S., specifically defines "political subdivision" to include 
"towns." 

Your second question may be disposed of first, by reference to the language of s. 
116.111(1)(c), F. S., and to AGO 070·71. SectlOn 116.111(1)(c) sets forth those classes of 
relationship which are covered by the prohibitions of s. 116.1.11, as follows: 

"Relative" with respect to a public official, means an individual who is related 
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to the public official as father, mother, son, ~aughter, ~rother, sister, .uncle, 
aunt, first cousin, nephew, niece, husband,. wIfe! father-m-law, mother-m-law, 
son-in-law daughter-in-law, brother-in-law, slster-m-law, stepfather, stepmother, 
stepson, ~tepdaughter, stepbrother, stepsister, half brother, or half sister. 
(Emphasis supplied.) 

In AGO 070-71 it was conclude>d that the relationship of "nephew-in-law" is not covered 
by the prohibitions of s. 116.1.11. In that opinion it was emphasize~ that the specification 
of various relationships in s. 116.111(1)(c) excludes from the operatIon of the statute t~o~e 
classes of relationship not specifically inclu.ded in s. 116.11.1(1)(c). In the mstant case, It 18 
not the job applicant who i~ the .first cous~n of th~ counCIl member,. but the husband of 
the job applicant. The relatIOns~Ip of the JO,h ap~hcant to th.e co~ncIl member would be 
"cousin-in-law." While several "m-law" relatIOnships are specIfied m s. 116.111(1)(c), there 
is no mention of the relationship of "cousin-in-law," just as there is no mention of 
"nephew-in-law." Thus, the fact th~t a job app~icant's ~pou~e is a co~sin.?~ a member of 
the employing body would not, by Itself, constItute a VIOlatIon of. s . .I.~6:~ . .1.. • 

A violation of s. 116.111 would occur, ho,w.ever, upon the coun~Il's h!rI,ng of the .wlfe of 
one of the council members to be the mUnICIpal clerk. In two prIor opmIOns of thIS office 
concerning s. 116.111 (AGO's 073-75 and 073-335), it was concluded that a b?ard or 
commission may not hire the relative of one ?f th:e members of that body. And, m ~GO 
073-335, it was expressly concluded tha~ a VIOlatIOn of s. 116.111 could not be a:'Olded 
under such circumstances by the abstentIOn of the related board member from votmg on 
the employment of that member's relative. As y.ras observed in AGO 07?,335, "[i]f each 
member of a commission were allowed to abstam, the board could conCeIvably employ a 
relative of each of its members." C{. s. 286.012, F. S., which prohibi~ mem?ers of boa:ds 
lind commissions from abstaining from official votes unless a conflIct of mterest eXIsts 
under part III of Ch. 112, F. S.; and s. 112.3143, requiring disclosure of voting conflicJ;s. 
(Questions requiring interpretation of part III of Ch. 112 should be referred to the 
Commission of Ethics.) '.. . 

Another prior opinion AGO 073-444, also applies to your que.:ltIOn. You explamed ''1. 
your letter that the co~ncil member's wife has been acting in a temporary capacity 
because of the illness of the former clerk. In ~GO 073-444, it w~s concl~ded that "[t]he 
temporary emploYlaent of a relative as a substItute employee durmg the tIme the re~ar 
employee is on vacation or sick leave is violative of s. 116.111, F. S." It was emphasu;ed 
in that opinion that the provision in s. 116.111(4) lluthorizing temporary empl?yment of 
a relative in an emergency is limited to "emergencies resulting from natural disasters or 
similar unforeseen events or circumstances .... " It was concluded in AGO 073-444 that 
the illness of an employee does not constitute the sort of emergency contemplfLted by s. 
116.111(4). It is a rule of statutory construction that an exception or proviso in a statute 
is to be strictly construed. Farrey v. Bettendorf, 96 So.2d 889 (Fla. 1957); Coe v. Broward 
County, 327 So.2d 69 (4 D.C.A. Fla., 1976). It is also ~ rule of cons~ruction that, where a 
statute sets forth certain exceptions, no other exceptions may be mferred. Dobbs v. Sea 
Isle Hotel, 56 So.2d 341 (Fla. 1952); Williams v. Surety Company of New York, 99 So.2d 
877 (Fla. 1958). .. h uld b 

However, one other matter is implicitly raised by YOUI' > mqUlry and s 0 e 
Cl)nsidered. The municipality you represent is designated as a "town," rather than a 
"city." In 1972, in a two-to-one decision, the Third District Court of Appeal held that the 
prohibitions of both the former nepotism. s~atute (s. 116.10, F. S. 1969) and the current 
statute (s. 116.111, F. S.) appl.y.only to "CItIes" and not to "towns" (as those terms w;g~ 
defined in s. 165.02, F. S.). BaIllie v. Town of Medley, 262 So.2d 693 (3 D.C.A. Fla., 19,_.), 
cert. dismissed, 279 So.2d 881 (Fla. 1973). The former nepotism statute had referred to 
"[a]ny state officer, m~mber of ~tate b01!-rd, countY"officer, me~ber of ~ounty board ~: 
commission city offiCIal, or his appomtee . . .. (EmphaSIS supplied.) The COllit 
construed ttlat language as being limited to those municipalities meeting the stat~t?ry 
definition of "city'" and as excluding those municipalities meeting the statutory defimtIOn 
of "town." (The basis for the statutory distinction was population.). However, the court 
also appiied that limiting construction to the present statute [so 116.111(1)(e) and (f), 
F. S.] notwithstanding the fact that the present provisions expressly refer, not only to 
"[al city," but also to "[a]ny other political subdivision :of the state." . 

It is here that; I must emphasize two points. First, the court did not mentIon, and 
apparently did not consider with regard to the present statute, the language of s. 1.01(9), 
F. S., which expressly provides that a "town" is a "political subdivision": 
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The words "public body," "body politic" or "political subdivision" include 
cO!1nties,. ci~ies, to!l'ns, v;illa1l'es, special tax sc~ool. dis~ricts, special road and 
brIdg~ dIStrICtS, brIdge distrIcts, and all oth€l' distrIcts In this state. (Emphasis 
supplied.) 

The d~finitions provided in s. 1.01, F. S:, are to be applied in construing any section of 
the Florlda Statutes, where the context Wlll permit (and where a specific definition is not 
provided for use with the particular section being construed). As s. 116.111 provides no 
definition of the term "city" or of the term "political subdivision," I assume that s. 1.01(9), 
supra, governs. (Also, note that certain agencies and political subdivisions, e.g., diRtrict 
scho,ol boards, are expz:essly excluded from the operation of s. 116.111, thus disallowing 
the mference of exclUSIOn as to other agencies and political subdivisions which are not 
expressly excluded from s. 116.111. See Dobbs v. Sea Isle Hotel, and Williams v. Surety 
Company of New York, supra.) Second, I would point out that the statutory provision (s. 
165.02) on which the court based its distinction between "cities" and "towns" was 
repealed by Ch. 74-192, Laws of Florida, when Ch. 165, F. S. (Formation of Local 
Governments), was revised. by the 19?4 Legislature. There.is ~o longer any language in 
Ch. 165 (or anywhere else m the FlOrIda Statutes or ConstItution of which I run aware) 
which makes any distinction among municipalities based on popclation or which could 
be used to label a particular municipality as a city, town, village, or the like. The statutes 
now refer, as does the Constitution, simply to "municipalities." 

Thez:efore, !1nt~1 such time a~ ~he decision in Baillie v. Town of Medley, supra, is 
;.ec0!l~ldered I? !i~ht,,~f the reVISIOn of Ch. 165, F. S., apd in light of the defulition of 
politIcal subdlvlslon m s. 1.01(9), supra, I cannot uneqUlvocally determine whether the 
vario~s pz:ohibit!o~s of. s. 116.111, as discussed above an~ in .our prior opinions, apply to 
the SItuation eXisting In the Town of McIntosh. Thus, It mIght be advisable to seek a 
declaratory judgment, as was done regarding the Town of Medley, to determine the 
status of the instant situation. This course of aci.ion would seem particularly advisable in 
light of s. 116.111(3), which provides: 

Except as provided herein, an individual appointed, employed, promoted or 
advanced in violation of this section is not entitled to pay, and money mav'not 
be paid to an individual so appointed, employed, promoted, or advanced .• 

077-131-Decemher 20,1977 

SCHOOL DISTRICTS 

MAY PURCHASE GROUP INSURANCE FOR 
SCHOOL BOARD MEMBERS 

To: Leauna D. Carlton, l<"'inance Officel~ Hernando County School Board, Brooksville 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTION: 

Are school board members "officers" within the context of s. 112.08, 
F. S. (1976 Supp.)? 

SUMMARY: 

District school board members' are "officers" within the context and 
purview of s. 112.08, F. S. (1976 Supp.); therefore, district school boards 
arc authorized to provide and payout of available school district funds 
all or part of the premiums for the designated group insurance for school 
board members. 

Section 112_08, F. S., as amended by Ch. 77-89, Laws of Florida provides in pertinent 
part: 
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Every local government unit is hereby authorized to provide and payout of its 
available funds for all or part of the premiums .for life, heB:lth, accident, 
hospitalization or annuity insurance, or all of any kmds of such msurance, for 
the officers and employees of the unit, upon a group insurance plan and, to that 
end to enter into contracts with insurance companies or professional 
adrclnistrators to provide such insurance .... Each county, municipality, 
school board, local governmental unit, an~ special taxing. dis.tl'.ic~ of the state 
may self·insure any plan for health, ~cclde.lt, and hospltahzatlOn coverage, 
subject to approval based on actuanal soundness by the Department of 
Insurance. Each shall contract with an insurance company or professional 
administrator qualified and approved by the Department of Insurance to 
administer such plan. 

The foregoing statll;tory provision was brought. into the statutes by s. 1, Ch. 76·208, 
Laws of Florida. Section 1 of Ch. 76·208 substantially reworded former s. 112.08, F. ~. 
1975 which had authorized "each and every county, school board, governmental urut, 
depa'rtment, board or bureau of the state" to provide for a group insurance program for 
the "officers and employees thereof." Furthermore, former s. 112.12, ~. S. 1975, repealed 
by s. 4, Ch. 76-208, authorized school. boards, as well as otI:er specified go:rernmental 
units, to pay the premiums for the deslgnat~d types 0'£ ~oup msurance. Sectl?n 112.0~1, 
F. S. (1976 Supp.), in pertinent part authonzes the dlstnct school boards which proVlde 
group insurance plans for their officers and employees to allow retired former personnel 
the option of continuing to participate in such group insurance plans, at the cost of s~ch 
retired personnel. Section 112.08, F. S., as amended ~y Ch. 7.6-208, expressly author~zes 
every school board to self-insure any plan for the deSignated msurance coverage, subject 
to approval by the Department of Insurance. Section 112.09,. F .. S., specifi~ally provi?es 
that in case of a school district, the school board shall exercise Its authonty to prOVide 
such group insurance coverage by resolution duly recorded in its official minutes. Section 
112.10,F. S., specifically authorizes the school board to deduct from the w~ges of ~ny 
officer or employee of the school district, periodically, the amount of the premlUms which 
such officer or employee has agreed to pay for such insurance and to remit the same to 
the insurance company issuing such group insurance. It, therefore, seems clear from the 
aforementioned statutes as well as the legislative history of s. ~~2.08, F. S. (1976 SU~P'll 
that district school boards are, for the purpose of the statute, local government UllltS 
which may enter into contracts with insurance companies or professional administrators 
to provide the designated group insurance for their officers and employees. 

That school board members are public officers is beyond question, requiring no citation 
of precedent to substantiate. See s. 4, Art. IX, State Const., and ss. 230.01, 230.03, 230.05, 
230.12, 230.22, and 230.23, F. S. Section 112.08, F. S. (1976 Supp.), among other thirW~l 
provides for the designated group insurance coverage "for the officers ... of the urut. 
School board members are officers of the school district, the unit for the co~trol, 
organization, and administration ~f s~hools in the district (see s. 230.01), and constitute 
the governing body of the school dlstnct, a body corporate (see s. 230.21, F. S.). They are 
not excepted or excluded from the operation of s. 112.08,. nor is the term "officers" .li~ted 
to any particular officers of the local governmental units by any statutory pr?v!,s~on of 
which I am aware. The language, "for the officers and employees of the umt, IS all­
inclusive. Where the Legislature uses a comprehensive term (ttofficer~ ... of the un~t") 
without qualification, it must be considered that it intended to mclude everyt~ng 
embodied within the term unless the context of the statute clearly suggests otherWise. 
See Florida Industrial Commission v. Growers Equipment Co. 12 So.2d 889, 893-894 (Fla. 
1943); Florida State Racing Commission v. McLaughlin, 102 So.2d 574,576 (Fla. 19~8). 

Moreover s. 112.14 expressly authorizes the payment of group lllsurance premmms 
"for county ~fficers whose compensation is fixed by Chapter 145 [F. S.], in additiop to the 
compensation provided in Chapter 145 [F. S.]." School board members, except m those 
counties excluded by s. 145.041(2), are compensated or paid salaries pursuant to the 
provisions of s. 145.041(1). And, even tholl;gJ;1 s. 145.17 prohi~its officers whose 
compensation is fixed by Ch. 145 from recelvmg supplemental mcome [see also s. 
145.131(1) and (2)], s. 145.131(3) expressly permits the payment of all or any portion o)f 
the costs of the designated group insurance authorized by s. 112.08, F. ~. (197!l ~upp. , 
for such officers, since such payments are deemed not to be compensatlOn Wlthin the 
purview of Ch. 145. 
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077-132-December 20, 1977 

SUNSHINE LAW 

COUNTY PERSONNEL COUNCIL NOT EXEMPTED 

To: John Antoon, II, Attorney for Brevard County Personnel Council, Cocoa 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

077·132 

May the Brevard County Personnel Council deliberate in private prior 
to reaching a decision as to whether or not the disciplinary action taken 
by the county against an employee is appropriate? 

SUMMARY: 

The Brevard County Personnel Council may not deliberate in private 
prior to reaching a decision as to whether or not the disciplihary action 
taken by the county against an employee is appropriate. 

According to your letter, the Brevard County Personnel Council is a quasi·judicial body 
created by county ordinance. The c0uncil is composed of citizens appointed by members 
of the Brevard County Commission. The function of the personnel council is to hear 
appeal~ fr0!ll. B~evard Co~nty em~loyees ~vho have been dismissed, suspended, or 
otherWlse disclphned by their superVlsors. It IS customary for the council to meet as soon 
as possible after receiving notice that an appeal has been taken. The hearings themselves 
consist of ~ presentation b'y the employee of his case. as well as. a presentation by a 
repre~entatlve of the appomted authority. These hearmgs are bemg conducted in the 
sunshme. 

The council wishes to know whether its deliberative discussions after the presentation 
of all testimony and evidence are also subject to the Government in the Sunshine Law, 
s. 286.011, F. S. 

In r,anney v. Board of Public Instruction of Alachua County, 278 So.2d 260 (Fla. 1973), 
the court ilfJld that no quasi-judicial exception exists under s. 286.011, F. S., which could 
be utilized to allow closed door hearings during a school board's deliberative process even 
when such board is acting in a quasi· judicial capacity. As succinctly summarized by 
Justice Adkins: 

The correct understanding of the terminology "quasi-judicial" means only that 
the School Board is acting under certain constitutional structures whi(:h have 
been enforced upon all administrative boards and not that a school b,)'\l'd h!lfl 
become a part of the judicial branch. To hold otherwise would bt~ to .;bmblue 
the legislative and judicial functions in one body clearly ~ol1trary to the 
separation of powers doctrine. The judiciary should not encroach upon the 
Legislature's right to require that the activities of the School Board be 
conducted in the "sunshine." 

On the basis of Canney, this office has concluded that all deliberations of a civil service 
hoard, AGO's 071·29 and 073-370, assessment administration review commission, AGO 
075-37, and fair housing and employment appeals board, Informal opinion to Ms. Nikki 
Beare, April 20, 1977, were subject to the Sunshine Law notwithstanding the fact that 
said boards were acting in a quasi-judicial capacity. 

Since the adoption of the present Sunshine Law in 1967, the courts have stated, almost 
without exceptions, that all phases of the decision.making process must be conducted in 
the sunshine. 

Every thought, as well as every affirmative act, of a public official as it relates 
to and is within the scope of his official duties, is, a matter of public concern; 
and it is the entire decision·making process that the legislature intended to 
affect by the enactment of the statute before us. 
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... It is also how and why officials decided to act which interest the 
public . . •. [T]he legislature could only have meant to include therein the acts 
of deliberating, discussion, and deciding occurring prior and leading up to 
affirmati~ "formal action." [Times Publishing Co. v. Williams, 222 So.2d 470, 
474 (2 D .... .A. Fla., 1969).] 

It should be noted, however, that, in State of Florida Department of Pollution Control 
v. Career Service Commission, 320 So.2d 846 (1 D.C.A. Fla., 1975), the court found the 
deliberations of the Career Service Commission to be exempt from the Sunshine Law 
since such ~proc(ledings are ". . . quasi-judicial and not subject to Chapter 286 Florida 
Statutes." .Su~sequent to the issuance of ~!il'eer Service C!Jmmission, supra, the Supreme 
Court agam CIted Canney for the proposltlOn that the deliberations of the Public Service 
Commission were subject to the Sunshine Law notwithstanding the fact that such 
deliberations have been characterized as "quasi-judicial." Occidental Chemical Company 
v. Mayo, ..... So.2d ..... , Case No. 47, 928, filed July 14, 1977. This office recognizes the 
apparent conflict between these two decisions; however, until the Supreme Court recedes 
froJ? its decision in Canney, no quasi-judicial exception exists under s. 286.011 F. S. 
whIch would permit a board which exercises quasi-judicial powers to deliberate in'secret: 

Your question is, therefore, answered in the negative. 

077-133-December 20, 1977 

MUNICIPALITIES 

ANNEXATION-REFERENDUM NOT REQUIRED FOR VOLUNTARY 
ANNEXATION-PROCEDURE IN CONFLICT WITH 

CH. 171, F. S., PROHIBITED 

To: Hubert C. Normile, Jr., Satellite Beach City Attorney, Melbourne 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTIONS: 

1. Is a referendum as required under s. 171.0413, F. S. (1976 Supp.) 
necessary when a voluntary annexation ordinance is adopted pursuant 
to s. 171.044, F. S. (1976 Supp.)? 

2. If the answer to question 1 is in the negative, does a municipality 
have the power to require a referendum even though such is not required 
by statute? 

3. Does Ch. 171, F. S., permit the adoption by a municipality of 
annexation procedures whIch may be contrary to the procedures for 
municipal annexation set forth in Ch. 171? 

SUMMARY: 

No referendum is required when a municipality voluntarily annexes 
unincorporated territory pursuant to s. 171.044, F. S. (1976 Supp.). 
Because of s. 2(c), Art. VIII, State Const., and the expressions of intent in 
Ch. ~7~, F •. ~., regarding statewide uniformity of annexation procedures, 
mUl1lCIpalities are not empowered (absent express special law 
authorIzation) to require referendum approval of voluntary annexation 
or to enact any annexation procedure which is contrary to the 
procedures set forth in Ch. 171. 

Any ~onsideratfon of m~c~pal annexation should be begun with .an awar«:>ness of the 
controlling orgamc law prOVISIon, s. 2(c), Art. VIII, State Const., which provides: 

Municipal annexation of unincorporated territory, merger of municipalities, 
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and exercise of extra-territorial powers by municipalities shall be as provided 
by general or special law. (Emphasis supplied.) 

The effect of this provision of the Constitution is that any annexation must be effected 
either directly by the Legislature (by special law) or by a municipality in accordance with 
the authorization and procedures provided by a general law (Ch. 171, F. S.). Where 
annexation is carried out by a municipality pursuant to general law, the procedures of 
the general law must be strictly followed. In Town of Mangonia Park v. Homan, 118 
So.2d 585, 588 (2 D.C.A. Fla., 1960), the court stated: "Where the power to extend 
boundaries has been delegated to a munici~al corporation, the power must be exercised 
in strict accord with the statute conferring It." (Emphasis supplied.) Thus, the provisions 
of s. 2(c), Art. VIII, constitute a specific exception to otherwise applicable constitutlonal 
and statutory municipal home rule powers. 

Your first question is answered in the negative. There is no referendum requirement 
in Ch. 171 in regard to voluntary annexation. Chapter 171 provides two methods by 
which a municipality may annex unincorporated territory: voluntary and involuntary. 
Involuntary annexation is authorized under s. 171.0413, F. S. (1976 Supp.), wherein 
approval by double referendum (separate majorities in the annexing municipality and 
the area to be annexed) is required. In s. 171.0413(4), it is provided that "[ejxcept as 
otherwise provided in this law, the annexation procedure as set forth in this section shall 
constitute a uniform method for the adoption of an ordinance of annexation by the 
governing body of any municipality in this state .... " (Emphasis supplied.) This office 
has consistently interpreted the "except as otherwise provided" language in s. 171.0413(4) 
as referring to s. 171.044, F. S. (1976 Supp.), whicn authorizes voluntary annexation, 
without a referendum, upon petition of all of the owner'} of real property in an 
unincorporated area. The two annexation procedures in' Ch. 171--voluntary and 
involuntary-are alternative procedures. While there are provisions ill Ch. 171 which 
appear to apply to voluntary and involuntary annexation (e.g., the standards set forth in 
s. 171.043, F. S. [1976 Supp.)), the two procedures set forth in ss. 171.0413 and 171.044 
clearly constitute two distinct options as to the procedure for obtaining approval of an 
annexation ordinance. 

It is also my opinion that your second and third questions should be answered in the 
negative. First, as I pointed out above, the language of our Constitution makes it clear 
that municipalities have no inherent power to annex unincorporated territory. Rather 
such power must be delegated to municipalities by the Legislature and must be strictly 
followed. Town of Mangonia Park ..... - Homan, supra. Second, the Legislature has 
expressed Its intention, in Ch. 171, that the· method therein provided is to be uniform 
throughout the state. In s. 171.021(2) it is provided that one of the purposes of Ch. 171 is 
to "[eJstablish uniform legislative standards throughout the state for the adjustment of 
municipal boundaries." In accord is the above-quoted provision in s. 171.0413(4), F. S. 
(1976 Supp.), in which an intent of uniformity of annexation procedures is also clearly 
expressed. Thus, even were it not for s. 2(c), Art. VIII, supra, providing for annexation 
only by general or special law, the provisions of Ch. 171 would probably be sufficient 
evidence of legislatIVe intent to preempt to the state the subject of annexation 
procedures, irrespective of the homp. rule powers of municipalities. [As I noted above, the 
provisions of s. 2(c), Art. VIII, provide a specific exception to otherwise applicable 
constitutional and statutory municipal home rule powers, as expressly recognized in s. 
166.021(3)(a), F. S.] 

It is therefore my opinion that a municipality is precluded (absent express general or 
special law authorizatlon) from enacting any annexation procedures contrary to Ch. 171, 
F. S., irrespective of whether such procedures would be less stringent or more stringent 
than those provided in Ch. 171. As referendum approval is not presently required by 
general law in regard to voluntary annexation, a municipality-absent valid special law 
authcrization-is not empowered to impose such a requirement. 
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077-134-December 21, 1977 

STATUTES 

SPECIAL ACT ESTABLISHING PARK BOARD-
WHEN CONSTITUTIONAL 

To: Henry B. Sayler, Senator, 20th District, St. Petersburg 

Prepared by: Patricia R. Gleason, Assistant Attorney General 

QUESTIONS: 

1. Is Ch. 59-1736, Laws of Florida, as amended which creates the 
~inella~ Coun~y Park Board, violative of s. l1(a)(l), Art. III, State Const., 
In that It provIdes that the park director may be removed only upon the 
concurrence of both the board of county commissioners and the park 
board? 

2. Is. the ab?ve-cit«:<l. special act in violation of s. 13, Art. III, State 
Const., m that It proVides for a 5-year term of office for members of the 
park board? 

3. Has the above-cited special act been superseded in part by ss. 5(3) 
and 9 of Ch .. 6~-1484, Laws of Florida, which authorizes the board of 
county comnusslOners to appoint a county administrator to supervise all 
departments and employees of the county commission? 

SUMMARY: 

Ch. 59-1736! Laws of Florida, as amended, creating the Pinellas County 
Par~t ~o~r? IS presumed to be constitutional and must be given effect 
untJl JUdiClal!y decla~ed to be invalid. The portion of Ch. 59-1736, as 
amended, whIch proVides for a 5-year term for the members of the park 
boar~l would probably be construed by the judiciary as though it 
provIded a 4-year term. Furthermore, that part of the act which provides 
that the park director may be removed for cause only upon the 
concu~r~nce of both the park board and the board of county 
co~mIssIone.rs does not appear to violate the constitutional prohibition 
agalI~st specIal la.ws pertaining to the election, jurisdiction, or duties of 
certaIn officers. FInally, Ch. 59-1736, as amended, does not appe~lr to have 
been superseded by Ch. 69-1484, Laws of Florida, a special act authorizing 
the bo.nrd of county commissioners to appoint an administrator to 
supervISe all departments and employees of the county commission. 

Chapter 59-1736, Laws of Florida, as amended by Chs. 61-2671 69-1491 70-901 and 72-
662, Laws of Florida, establishes the Pinellas County Park Boa'rd and further provides 
fo! the employees, compensation, duties, and authority of said board. The park board 
WIth the approval of the .boa;d of county commissioners, is empowered to supervise: 
manage, operate, and mamtam all parks, playgrounds, and recreational areas in the 
county and regulate the use by the ge!1eral public of such facilities. Section 3, Ch. 59-1736, 
as amended. The act further authol'lzes the board of county commissioners to acquire 
property by eminent domain proceedings for park purposes as well as to levy an ad 
valorem tax for such purposes. Sections 5 and 6, Ch. 59-1736,' as amended. 
~t t~e outset, it sh?uld be emphasized that Ch. 59-1736, as amended, like other 

legIsla.tlVe en~c~~en~s .IS presumed to be constitutional and must be complied with until 
such tIme as It IS JU~IClall5' declared to be invalid, Evans v. Hillsborough County, 186 So. 
1~3 (Fla. 1938); White v. qrandon,. 156 .So. 303 (Pla. 1934). This office has no authority 
eIther to declare the speCl~ law mvahd vel non OI' t~ advise noncompliance with its 
terms. Of. AGO 077-99. With these comments in mind I will proceed to comment 
generally on the constitutional issues raised by your letter, 
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AS TO QUESTION 1: 

Section 4, Ch. 61-2671, Laws of Florida, amended s. 4 of Ch. 59-1736, Laws of Florida, 
to provide in part as follows: 

The park board, with approval of the board of county commissioners is hereby 
authorized and empowered to employ a park director to act as general manager 
of all ~arks, playgrounds, and recreational facilities in Pinellas County. The 
park dIrector shall be selected upon his professional qualifications and shall be 
removed only for cause determined at public hearing before the board of county 
commissioners and the park board upon a majority vote of both bodies. 

In your letter you suggest that Ch. 59-1736, Laws of Florida, as amended, is in violation 
of s. ll(a)(l), Art. III of the State Constitution by virtue of the aforementioned provision 
which "usurps the powers, prerogatives, rights, responsibilities and obligations" of the 
board of county commissioners, by permitting the park board to "veto" the removal of 
the park director. Section ll(a)(l), Art. III, states that the Legislature shall not enact any 
speCial law or general law of local application pertaining to "election, jurisdiction or 
duties of officers, except officers of municipalities, chartered counties, special districts or 
local governmental agencies." 

It is well established that s. l1(a)(l), Art. III, supra, (formerly s. 20, Art. III, State 
Const. 1885) does not prohibit the Legislature from enacting special laws which establish 
agencies to perform county functions. Wilson v. Hillsborough County Aviation Authority, 
138 So.2d 65, 67 (Fla. 1962); State v. Dade County, 62 So.2d 904 (Fla. 1953); Lainhart v. 
Catts, 75 So. 47, 52 (Fla. 1917). Special laws creating county offices other than those 
provided in the Constitution have also been upheld, and the Legislature is empowered to 
confer administrative duties pertaining to the affairs of the county upon officers other 
than the county commissioners. Thursby v. Stewart, 138 So. 742, 750 (Fla. 1931); State ex 
rei. Landis v. Wheat, 137 So. 277, 283 (Fla. 1931). Of, State v. Escambia County, 52 So.2d 
125, 130 (Fla. 1951), in which the court held that a provision of a special act authorizing 
the Board of County Commissioners of Santa Rosa County to delegate to and invest 
power and authority in the Santa Rosa Island Authority to exercise, do, and perform 
authority, powers, duties, and acts therein prescribed with reference to Santa Rosa 
Island facilities did not constitute an unlawful delegation to said county commissioners 
of legislative powers. 

Moreover, the courts have repeatedly sustained such legislation, even thou~h the law 
would impose additional duties upon county officers, in order to accomplish tne overall 
purpose of the statute. State v. Reedy Creek Improvement District, 216 So.2d 202, 207 
(Fla. 1968); Kirkland v. Phillips, 106 So.2d 909, 912 (Fla. 1958); State v. City of Tampa, 
72 So.2d 371 (Fla. 1954); Martin v. Dade Muckland Co., 116 So. 449 (Fla. 1928). 

In State v. Holbrook, 176 So. 99, 101 (Fla. 1937), the court considered a special law 
providing for tenure of employment for school teachers in Orange County. The court 
noted that the act made "certain radical limitations" upon the powers of nomination 
vested in the trustees of special school districts and the powers of appointment and 
bmployment vested in the county board of public instruction. The court upheld the 
statute, however, against the respondent's contention that the special law regulated the 
duties and jurisdiction of officers. The court explained at p. 102: 

By a long line of authorities this court has held that, where the main purpose 
of a local or special act is valid and constitutional, and where the effect of such 
act upon the Jurisdiction or duties of state or county officers is merely incidental 
to such main purpose, the act will not be held to be in violation of that provision 
of section 20 of article 3 of the [1885] Constitution [now s. l1(a)(l), Art. III, State 
Const.] which prohibits the passage of special or local laws regulating the 
jurisdiction or duties of any class of officers except municipal officers. (Emphasis 
supplied.) 

Similarly, in Cooley v. State, 21 So.2d 347, 348 (Fla. 1945), the Florida Supreme Court 
wrote: 

It was contended in the court below, and that court so held, that this Act 
violates Sec. 20, Article III of the Constitution of Florida in that it is a special 
or local Act regulating the jurisdiction and duties of a county officer. With this 
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conclusion we do not agree. Thh Act designates the supervisor of registration 
of Pinellas County as registration officer of the City of Clearwater. This does 
not result in regulating the jurisdiction of Pinellas County and in no way 
changes or affects the performance of his duties as such county officer. The 
effect of the statute is to make him registration officer of the municipality of 
Clearwater and to define his jurisdiction and duties as such registration officer. 

Another case which may serve to illustrate the parameters of the constitutional 
prohibition under discussion is Budget Commission of Pinellas County v. Blocker, 60 
So.2d 193, 196 (Fla. 1952). The Blocker case involved a population act, Ch. 26465, 1949, 
Laws of Florida, which established a Budget Commission 10 Pinellas County which was 
authorized and empowered to "change, alter, amend, increase, or decrease any item and 
total amount or amounts of any estimate of expenditures or receipts prepared or 
submitted by any board pursuant to this Act .... " Section 9, Ch. 26465. The court ruled 
that the legislation was unconstitutional and stated: 

Manifestly, the power conferred upon the Budget Commission by Section 9 of 
the 1949 act does not constitute a mere incidental unintended encroachment 
upon the free employment of the discretion granted to duly elected county 
officers in respect to fiscal affairs, but amounts to a complete usurpation of the 
rights, powers and privileges conferred by general law upon such office!'s. Thus, 
the special act, in effect, reduces these constitutionally established offices to 
positions of virtually complete subordination and the performance of merely 
such ministerial acts and duties, especially in respect to fiscal budgeting and 
expenditures, as the Budget Commission sees fit to ordain. 

Board of County Commissioners of Palm Beach County v. Hibbard, 292 So.2d 1, 6 (Fla. 
1974), involved a special act which transferred the power to issue gun permits in Palm 
Beach County from the county commissioners to the sheriff. The court struck down the 
law as violative of s. l1(a)(l), Art. III, supra, and reasoned as follows: 

But we reiterate that the purpose of the Special Act in question sub judice was 
to affect the duties of the Sheriff and the County Commissioners relative to the 
issuance of gun permits in direct violation of Article III, Section 11, Florida 
Constitution. As the trial court opined this act curtails the duties of certain 
constitutional officers and shifts such duties to another constitutional officer. 
This transference of duties is not incidental to another primary and valid 
purpose of the act . . . . 

Application of the foregoing cases to your inquiry leads me to conclude that Ch. 59-
1736, Laws of Florida, as amended, is probably not violative of s. 11(a), Art. III, supra. 
The purpose of the legislation does not appear to be the transference or curtailment of 
the duties of the board of county commissioners. See Hibbard v. Board of County 
Commissioners, supra. To the contrary, as stated in s. 1 of Ch. 59-1736, the purpose of 
the act is: 

To create a park board in Pinellas County, Florida, composed of responsible 
citizens, dedicated to the enhancement of the beauty of Pinellas County; the 
expansion of recreational facilities in that county and the conservation of public 
owned lands for public use; for the health and welfare of the public at large. 

Furthermore, the major function of the park board is to make reports and 
recommendations to the county commission; and the supervision, management, and 
regulation of the use of parks, playgrounds, and recreation in the county by the park 
board is subject to the approval of the county commission. See s. 3, Ch. 59-1736, as 
amended. Thus, I do not find· in the subject legislation a "complete usurpation of the 
rights, powers, and privileges conferred by general law" upon the board of county 
commissioners as was found to exist in the law struck down in Budget Commission of 
Pinellas County v. Blocker, supra. As to that portion of Ch. 59-1736, as amended, which 
provides that the park director may be removed for cause upon the concurrence of both 
the park board and the county commission, I believe that this limitation upon the board 
of county commissioners would be characterized as "incidental" to the main purposes of 
the legislation and, therefore, not in violation of s. 11(a), Art. III, State Const. 
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AS TO QUESTION 2: 

Section 2 of Ch. 59-1736, Laws of Florida, as amended, provides that each member of 
the Pinellas County Park Board shall serve a 5-year term of office. However, s. 13, Art. 
III State Const. prohibits the creation of any office "the term of which shall exceed four 

, "d dh ." years except as proVI e erem. 
The Florida Supreme Court has on several occasions construed the supstantially 

similar predecessor of s. 13, Art. III, supra, found !'it s; 7, Art. XVI ot the 1885 
Constitution. In early cases, the court struck down as ~lOlatlve of s. 7, Art. XVI, several 
statutes which either provided for terms of office which were longer t~an 4 years or 
which were silent as to the length of term of office. See State ex reI. DaVIS v. Botts, 134 
So. 219, 220 (Fla. 1931); State ex reZ. Swearington v. Jones, 84 So. 84, 87 (Fla. 1920); State 
ex reI. Clyatt v. Hocker, 22 So. 721, 723 (Fla. 1897). 

In later cases however, the judiciary adopted the position that the Legislature woul.d 
be presumed t~ have enacted legislation .with the .C~mstitution in min~i and that thIS 
presumption would be employe? to sustam the validity of ~he stat-o,lte If suqh may b~ 
done without doing complete VIolence to the language usea by the law-making body. 
State ex rel. Watson v. Hurlbert, 20 So.2d 693, 695 (Fla. 1945). Applying i;his princ~ple, 
the court construed statutes which omitted to fix a term of office as though they prOVIded 
a 4-year term. See State ex rel. Watson v. Hurlbert, supra; State ex r.el. Axelrod v. Lee, 
181 So. 9, 10 (Fla. 1938). But see State ex reI. Investment Corp. v. Hamson, 247 So.2d 713 
(Fla. 1971), in which the court ruled that s. 13, Art. III, State _ Const_ 1968, c<?uld no lone;er 
be construed to "imply" a 4-year term where a statute creatmg an office fruled to speCIfy 
a term because the 1968 Constitution expressly delimits the 4-year provision by adding 
"except as provided herein." Accord: In re Advisory Opinion to Governor, Term. of 
Appoint_, 306 So.2d 509, 511 (Fla. 1975)_ 

Similarly in State ex reZ. Landis v. Green, 144 So. 681, 682 (Fla. 1932), the court 
considered ~ special act which provided in part for 6-year terms of office for two of the 
members of the board of commissioners of the Halifax H~spit~l District. The co.ur~ ruled 
that the portion of the act providing for 6-year terms was Invalid and could be elmllnated, 
but that such appointments could validly be made for terms of 4 years, as contemplated 
by the Constitution. Accord:. Attorney General Opinion 066-95, in which this office advised 
the Governor that, where a special act stip~ated a 5-year term of office f<?r one of the 
members of the Citrus County Port AuthorIty, the preferable course of action would be 
for the Governor to issue a commission for a term of 4 years in place of the office 
designated for 5 years. . .. 

Applying the foregoing principles to your inquiry, it would appear that the JudiCIary 
would decline to invalidate Ch. 59-1736, supra, in its entirety notwithstanding the fact 
that it provides a term of office for the members of the park board that is in excess of 4 
years. However, the language providing for a 5-year tarm of office would probably be 
stricken, and a term of 4 years substituted therefor. 

AS TO QUESTION 3: 

Your third question involves ss. 5(3) and 9 of Ch. 69-14~4, _Laws of Fl<?rida, providing 
for a county administrator for the board Of ~ouuty comI?ISSIOn!lrs: SectIOn 5 of Ch .. 69: 
1484 sets forth the duties of the county admInIstrator, whICh dut.tes mclude the followmg. 

Supervise all departments department heads, and employees of the county 
commission and in his dis~retion, terminate for cause the employment of a~y 
employees of th~ county commission except for department heads. (EmphaSIS 
supplied.) 

Section 9 of Ch. 69-1484 provides: 

To the extent necessary to fully effectuate th~ pU!p0se of thi!l act the prov!sions 
hereof shall supersede all laws of local appli~a~IOn or specl!~l laws reiatmg to 
the duties and functions of the county commISSIon. (EmphaSIS supplied.) 

Your letter suggests that the above-cited portions of Ch. 69-1484, supra, .oper~te to 
repeal or supersede portions of Ch. 59-1736, supra, relatmg to the authorIty of the Park 
Board to supervise the department and department head." 
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There is ~o provi~ion in Ch. 69-1484, supra, 'Yhich expressly repeals Ch. 59-1736, supra, 
or any speCIfic por~IOn th~reof. The aforementlOned terms of s. 9 of Ch. 69-1484 operate 
to supersede ?n~y ~~conslstent special acts "relating to the duties and functions of the 
~ounty COmmISsI<?n to p~e extent nece.ssary to effectuate the purposes of the act. Thus, 
In legal effect, thIS proVlsIOn adds nothmg to the repealing effect of the act of which it is 
!l- part, ~ince ~thout such a provision all prior conflicting laws would be repealed by 
ImplIcatIOn. 82 C.J.S. Statutes s. 285, p. 476; Payne v. Buchanon, 150 N.E.2d 250 (Ind. 
1958); fe~p!e v. Downen, 108 P.2d 224, ?26 (Colo. 1940). 
. The Judiclar~,has often declared that Implied repeal of earlier laws by later legislation 
IS. not favored . .:.landers v. Howell,. 74 So. 802 (Fla. 1917); American Bakeries Co. v. Haines 
CIty, 180 So. 524 (Fla .. 19.38). Az: mterpretation leading to implied repeal of a law should 
not be ad?pted .unless ~t IS IneVltable, ~he rule of construction ~eing that if the court can 
by any fall', strlct, or liberal constructIOn find for the two pr( Jions a reasonable field of 
operation. without destroying their evident intent, then both statutes should be given the 
effect des~gned for them. Dade Coun~ v. City of Miami, 82 So. 354 (Fla. 1919); Ellis v. 
CIty of Wmter Haven, 60 So.2d 620 (Fla. 1952). It has also been held that in order for a 
court.t? declare that one statute impliedly repeals another, it must appe~r that there is 
a pOSItIve repugnancy between the two, that. the last was clearly intended to prescribe 
the governing rule, or that it revises the subject matter of the former. Beasley v. 
Colemau, 180 So. 625 (FIll, 1938). 

Applying th~ foregoing' principles to your question, I do not believe that a positive 
repugnancy eXIsts between the two special laws which would result in the implied repeal 
of Ch. 59-p36, as a~ende~, ?r any.port}on thereof. The purpose of Ch. 59-1736, as 
amend~d, IS to establIsh a distinct entIty,. the. park b.oard, to st<pervise county parks and 
recr.eahon ~eas and make recomm;;n!iatIO?s regardmg same. Chapter 69-14:84., however, 
IS directed In part toward t~e !l-dmIll1stratlOn of departments of the county commission 
and employees of the COmlll1SSIon. See s. 3, Ch. 69-1484, supra. Since the park board is 
nvt a department .of.the county commission, and the park director is not an employee of 
t~e county COmlll1SSIQn (see s. 4, Ch. 59-1736, as amended, authorizir,g the park board, 
WIth the approval of the county commission, to employ a park director "to act as general 
manager of all parks, playgrounds, and recreational facilities in Pinellas County") the 
two statutes are not actu~y up<!n the same subject and do not possess the same obje~tive 
or purpose. Cf AG.o 058-ti6 holding that no rule of statutory construction permits implied 
repeal of one speCIal act by a later special act on a different subject. 

077-135-December 21, 1977 

MUNICIPALITIES 

"FORM OF GOVERNMENT" DEFINED 

To: Paul J. McDonough, City Attorney, Coral Springs 

Prepared by: Jeralrl S. Price, Assistant Attorney General 

QUESTION: 

What type of change is contemplatod by the term "any change in the 
form of government" as that term is used in s. 166.021(4), F. S.? 

SUMMARY: 

The phrase "any change in the form of government" in s. 166.021(4), 
F. S., contemplates a change in the allocation of the basic policymaking 
and administrativ~ functions of municipal government (as from a strong 
mayC?r. form to a Clty m.anager form). Amendments to municipal charter 
pro~~ons ad,opted pnor to ~luly 1, 1973, the effective date of the 
MunlClpal Home Rule Powers Act, may be made by ordinance if such 
changes do not affect the basic organizational and administrative 
struct!ll'~ of the municipality's government (and if such changes do not 
fall wlthin any of the other excluded areas-such as rights of municipal 
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employees-set forth in s. 166.021[4]). Charter provisions adopted or 
readopted subsequent to the effective date of the Municipal Home Rule 
Powers Act may be amended only pursuant to s. 166.031, F. S. 

In previous opinions of this office construing the Municipal Home Rule Powers Act 
(part I, Ch. 166, F. S.), we have noted that provisions of municipal charters and special 
acts which were in effect on July 1, 1973, and which constituted limitations on municipal 
power or which pertained exclusively to the power or jurisdiction of a municipality were 
nullified and repealed or converted into ordinances by subsections (4) and (5) of s. 166.021. 
(See, for example, AGO's 074-371 and 075-176.) However, as was stated in AUO 075-176, 
s. 166.021(4) also "states that nothing in Ch. 166, id., is to be construed as permitting any 
changes in a special law or municipal charter which affect certain subject matters 
enwnerated therein without approval by referendum of the electors as provided in s. 
166.031, id." One of the subject matters so enumerated in s. 166.021(4) is "any change in 
the form of government" of a municipality. 

There is no elaboration in Ch. 166, F. S., as to what constitutes a "change in the form 
of government," nor has that language been previously construed in any opinion of this 
office or in any appellate decision of which I am aware. However, in 2 McQuillen The 
Law of Municipal Corporations s. 9.12, p. 643, the following is set forth under the 
heading "forms of municipal government": 

A rough classification of fOrlD of organization (each class presenting 
characteristic features) would include (1) the mayor-and-cmmcil, or what is 
commonly callp.d the aldermanic or councilmanic; (2) the autocratic mayor as 
the chief power in city government with the council having little real authority; 
(3) the commission plan; (4) (a slight modification of the last) the city or 
comrr:Jssion-manager plan; (5) division of powers into executive, legislative and 
judicial, incorporating the system of so-called checks and balances in like 
manner as the national and state governments and creating independent 
departments, often mentioned as "the federal plan"; and (6) when executive or 
administrative powers areJexercised by various departments or boards it is 
sometimes called "the board system." 

I am of the opinion that the term "form of government," as used in s. 166.021(4), was 
intended to refer to one of the basic organizational forms as exemplified in the above 
quotation and that the referendum requirement regarding changes in the form of 
government is not invoked unless there is a change from one basic form to another (e.g., 
from strong mayor fOrlD to city manager form). Thus, any contemplated change in a 
charter provision which was in existence on July 1, 1973, should be examined in the 
context of its effect on the basic form of government under which the municipality 
operates and should be considered in light of other changes which might be made at the 
same time. (Even though none of a number of changes-when considered alone-would 
constitute an actual change in the basic form of organization and overall distribution of 
powers, a number of such changes, when made at the same time and considered together, 
could effect a transfer of powers so substantial as to have the effect of changing the 
municipality's "form of government," thereby requiring a referendum.) 

If a change is to be made only in regard to the internal, administrative operations of 
a municipality (such as the reallocation of duties among various appointed officers or 
department heads or the reorganization of municipal departments) and there is no 
alteration of thE:: basic distribution of policymaking and administrative functions, there 
would be no "change in the form of government" as contemplated by s. 166.021(4), F. S. 
Thus, such a change could be effected by ordinance, as to a charter provision in effect on 
the effective date of the Municipal Home Rule Powers Act, July 1, 1973. (Any charter 
provision adopted or readopted subsequent to the effective date of the Municipal Home 
Rule Powers Act can be amended only in accord with the provisions of s. 166.031, F. S. 
See AGO 075-223.) 
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077-136-December 29, 1977 

CONSTITUTIONAL LAW 

SUNSHINE AMENDMENT-RESTRICTION ON 
LOBBYING SELF-EXECUTING 

To: Sidney Martin, Chairman, House Committee on Standards and Conduct, Tallahassee 

Prepared by: Sharyn L. Smith and Frank A. Vickory, Assistant Attorneys General 

QUESTIONS: 

1. !s ~. 8(e), Art. II of the Florida Constitution a self-executing 
constitutIOnal amendment? 

. 2. !s the ~rohibition ~gainst lobbying contained in s. 8(e), Art. II 
vIOlatIve of eIther the Umted States or Florida Constit.ution? ' 

SUMMARY: 

Sec~ion. 8(e), Art. II,. is a .s~lf-executing provision of the Florida 
ConstitutIon msof~ as It prohibIts .conduct by legislators and statewide 
elected officers. It IS not self-executmg regarding other public officers or 
employees, and hence legislative direction is required to bind such other 
officers and employees by its prohibitions. In accordance with decisions 
o~ the federal courts, i~ would appear that s. 8(e), Art. II, is in harmony 
With . an? would WI~~stand challenge under the United States 
ConstItutIon. No defimtIVe response to this question may be given 
however, absent specific judicial clarification of the matter. ' 

y ~l!I fir!!t question appears to be motivated by the recent decision of the Second 
JudiCIal CIrcUlt Court (Leon County) in Williams v. Smith, Case #77-1534 which held 
th:at s. 8(d), 1\rt. II, State Const., is not self.executing, i.e., will not beco~e operative 
wlthou.t the rud of supplemental or enabling legislation. You ask whether the court's 
rea~onmg s.h~uld also be app¥ed to s. 8(e), resulting in the need for legislation in order 
for It~ pr~VIslons to. b.e operative. For the following reasons, it is my opinion that the two 
~onstItutio?al pr~VISI?nS are not analog~us and that s. 8(e), Art. II, does not require 
Impl~~entIng legIslatlO~, though the Legislature is specifically empowered to extend its 
provls~ons to other publIc officials or employees. 

SectIOn 8(d) and (e), Art. II, reads as follows: 

(d) Any pub.lic officer or employe.e who is convicted of a felony involving a 
breach of puplic trust shall be subject to. forfeiture of rights and privileges 
under a public retirement system or pensIOn plan in such manner as may be 
provzded by law. 

(e) No member of the legislat\:~re or statewide el~cted officer shall personally 
represent another person or entity for compensatIOn before tho government 
body or agency of which the individual was an officer or member for a period 
of two years following vacation of office. No member of the legislature shall 
personally represent another person or e~tit~ for c?mpensati~n .during term of 
office before ~y state agency other than JudiCial tnbunals. Blmzlar restrictions 
on ot~er publzc officers and employees may be established by law. (Emphasis 
supplied.) 

In determining whether a consti~utional prov!sion is self·executing, the Florida 
Supreme qourt has stated that there IS a presumptIOn that constitutional provisions are 
self·operatmg. Gray v. Bryant, 125 So.2d 846 (Fla. 1960). 

In elaborating upon this position the court said: 

The basic guide, or test, in deternpning whether a constitutional provision 
should b!l ~onstrued to be self·executmg, or not self-'3xecuting, is whether or not 
the prOVISIOn lays down a sufficient rule by means of which the right or purpose 
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which it gives or is intended to accomplish may be detennined, enjoyed, or 
protected without the aid of legislative enactment. 

The will of the people is paramount in detennining whether a constitutional 
provision is self·executing and the modern doctrine tavors the presumption that 
constitutional provisions are intended to be self-operating. This is so because in 
the absence of such presumption the legislature would have the power to nullify 
the will of the people expressed in their constitution, the most sacrosanct of all 
expressions of the people. [Id. at 851; emphasis supplied.] 

See also State v. Harris, 136 So.2d 633 (Fla. 1962), and Alsdorf v. Broward County, 333 
So.2d 457 (Fla. 1976); cf. Jackson v. Consolidated Gov't of City of Jacksonville, 225 So.2d 
497 (Fla. 1969); and see 6 Fla. Jur. Constitutional Law s. 32 and cases cited therein . 

Clearly, in determining whether, in any given case, legislative enactment is required 
to give effect to a constitutional provision, the language of the provision may be 
determinative and is a principal criterion to be considered. See 16 C.J.S. Constitutional 
Law s. 48 and cases cited therein; cf. Lewis v. Florida State Board of Health, 143 So.2d 
867 (1 D.C.A. Fla., 1962), cert. denied 149 So.2d 41, and Porter v. First National Bank of 
Panama City, 119 So. 130 (Fla. 1928), both cases construing provisions specifically 
addressed to legislative action, and, therefore, held to be not self·executing. 

In Williams v. Smith, supra, the defendant had been convicted in federal court, of 
violating the federal drug laws. The state sought, under s. 8(d), Art. II, to deny him his 
rights and privileges under the state retirement system. (Apparently the question of 
whether this was in fact a "felony involving a breach of public trust" was not at issue.) 
He argued that the provision was not self-executing and that, therefore, it could not be 
applied to him since it required legislative action to effectuate it. The court agreed, 
apparently finding that the phrase " ... in such mrumer as may be provided by law," 
precludes administration of the provision absent direction from the Legislature. Section 
8(e), p. rt. II, however, contains no such qualifying phrase. Rather, it contains a clear 
prohibition. A legislator or elected officer may not personally represent another person 
or entity for compensation before the agency with which he was employed for at least 2 
years after leaving office; and no legislator may represent anyone for compensation 
before any agency, other than a court, during his tenn of office. Therefore, since there is 
no language contemplating legislative action as a prerequisite to the provision's having 
effect, and since the language unambiguously provides a sufficient rule by which an 
individual may govern his conduct, the presumJ,ltion that the provision is self·executing 
should in my opinion prevail. Though the proviSIOn further provides that its prohibitions 
may be extended by law to cover other governmental officers and employees, it does not 
require any legislation whatsoever prior to its becoming effective in regard to the offices 
it specifically enumerates. When two clauses of a provision are divisible, as in the 
provision under consideration, one may be self·executing while the other may require the 
Legislature to act. 16 C.J.S. Constitutional Law s. 48. Hence, the Legislature need only 
act if it wishes to extend the prohibitions of s. 8(e) to officers not specifically covered 
therein. Finally, please note that this opinion is consistent with my earlier opinion in 
AGO 076-242, in which I presumed, without discussion, that s. 8(e) required no legislation 
to give it force or effect. 

Your second question asks whether the prohibition contained in s. 8(e) is violative of 
either the Federal or State Constitution. Our office may not make a definitive 
determination as to the constitutionality of the provision, as such is within the sole 
province of the judiciary. However, the following discussion may prove helpful in this 
regard. 

It has often been said that there is no constitutional or fundrunental right to public 
employment. Board of Regents v. Roth, 408 U.S. 564 (1972), Orr v. Trinter, 444 F.2d 128 
(6th Cir. 1971), Talbot v. Pyke, 533 F.2d 331 (6th Cir. 1976). However, the Supreme Court 
has further stated that while there is no right to such employment, and that it may be 
regulated, it may not be deprived or taken away for just any reason. Elrod v. Burns, 427 
U.S. 347 (1976). There must be a rational basis for any such deprivations. In this l'egard, 
it has long since been the rule that it is not the constitutional prerogative of the federal 
judiciary to question the necessity or the widsom of state or federal legislative directives 
or state constitutional provisions. Olsen v. Nebraska ex rel. Western Reference and Bond 
Ass'n, 313 U.S. 236 (1941); Whalen v. Roe, 51 L.Ed. 64,_ 72 (1977). Rather, the role of the 
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federal judiciary extends only to a determination of whether a provision is arbitrary, 
unreasonable, capricious, or discriminatory and whether it serves a valid purpose in a 
rational manner. See 16A C.J.S. Constitutional Law s. 569(5) and cases cited therein. 

In the instant case our query is whether s. 8(e) is a rational and reasonable way to deal 
with. a problem the state has a valid interf'st in controlling. A federal court recently 
applied the rational basis test to the Illinois Corrupt Practices Act in Shoresman v. 
Burgess, 412 F.Supp. 831 (E.D. Ill. 1976). A conflict-of-interest provision in the act was 
challenged under the Fourteenth Amendment as a violation of the Federal Constitution 
because it had the probable result of forcing a plaintiff to resign his elected position on 
a school board due to a conflict of interest created by his wife's position as a district 
school teacher. The court found any right to hold public office was not absolute "for the 
liberty guaranteed under the due process clause of the Fourteenth Amendment applies 
to arbitrary interferences." (Emphasis supplied.) The court held that the restriction on 
employment was reasonable since the state's interest in protecting the faith of its citizens 
in their elected and appointed officials was clearly significant and outweighed the 
plaintiff's interest in the position he held. An Illinois state court has noted in this regard: 

The purpose of the general conflict-of-interest statute is not to deny a class of 
individuals public office, rather it is to deter a public officer from partidpating 
in official decisions which would benefit him financially to the prejudice of those 
whom he is to serve. [Brown v. Kirk, 342 N.E.2d 137, 142 (Ill. 5th Dist. Ct. 
1975).J 

The Alaska Supreme Court has commented upon a provision in that state's constitution 
making it illegal for a legislator to hold a public office during his term or for 1 year 
thereafter, if the position was created or the salary thereof increased during his term of 
office: 

The purpose sought to be accomplished by that section is not merely to prevent 
an individual legislator from profiting by an action taken by him with bad 
motives, but to prevent all legislators from being influenced by either conscious 
or unconscious selfish motives. There is nothing in the provision making its 
restriction dependent on the intent of an individual legislator in voting for the 
bill in quelltion. [Warwick v. Chance, 548 P.2d 384 (Alaska 1976).J 

See also Gonzalez v. Manzagol, 531 P.2d 1203 (N.M. 1975). It can be seen that an 
individual who is or seeks to be a public official is subject to certain state regulations and 
may, under certain circumstances, be validly and constitutionally deprived of a public 
office or the right to run for one when the applicable law is enacted to further the 
legitimate governmental goal of preserving trust in and minimizing corruption of public 
officials. 

Granting a motion to dismiss, a federal court sitting in Florida applied the rational 
basis test to a constitutional challenge of s. 8(a) and (b), Art. II, the financial disclosure 
portions of our Constitution. Plante v. Gonzalez, TCA 77-8052 (N.D. Fla. 1977). Under that 
test, the court found the provision to be "undeniably constitutional" because 

[iJt constitutes a reasoned effort to deal with the problems posed by 
governmental corruption and the loss of public confidence in the integrity of 
elected and appointed state officials. [Plante, Op. at 6-7.J 

In Buckley v. Valeo, 424 U.S. 1 (1976), the United States Supreme Court applied a 
stricter standard than this "rational basis" test to provisions of the Federal Election 
Campaign Act of 1971, since it was challenged on the basis of First Amendment and other 
fundamental rights which warrant application of the strict scrutiny test. Even under this 
strict standard the court upheld certain provisions of the act, aimed, as is D. 8, Art. II, at 
ethics in government. The court held that the danger of infringing the fundamental 
constitutional rights involved was outweighed by the important governmental interest of, 
inter alia, deterring governmental corruption and its appearance. The Plante court, 
though it found no fundamental rights involved which would invoke the strict scrutiny 
test, also revil?wed the provision under the Buckley standard as well as the rational basis 
standard. The court held that the overriding governmental interests involved prevailed 
over the possible danger of infringing any constitutional rights: 
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. , . [T]he amendment could act as a valuable deterrent to political co~ruption 
and conflicts of interest .... [IJt is undeniable that the disclosure reqUIrement 
will tend to discourage those who might otherwise use public office as a means 
toward improperly enriching themselves .... [TJhe amendment may [alsoJ 
help to create an atmosphere of trust and confidence betw.een the. citizens of The 
State of Florida and the persons they choose to represent them m government. 
(Id. at 9-10.J 

See also Fritz v. Gorton, 517 P.2d 911 (Wash. 1974); Illinois State Employees Association 
v. Walker, 315 N.E.2d 9 (Ill. 1974). 

The Florida Supreme Court, faced with the c~nstitutio.nali.ty of a. state sta~utory 
disclosure provision, has held that th~ state. has a comp~llmg mt,;rest m p~otectlll~ Its 
citizens from abuse of the trust placed m theIr elected OffiCIalS. . .. (EmphaSIS supplIed.) 
Goldtrap v. Askew, 334 So.2d 20, 22 (Fla. 1976). . 

Finally, a federal statute analogous to s. 8{e), Art. II, has. wi.thstood federal 
constitutional challenge in U.S. v. Nasser, 476 F.2d 1111 (7th Clr. ].973). The case 
concerned 18 U S.C. s. 207 and regulations promulgated thereunder. 32 C.F.R. s. 40.15. 
Section (i) provides that a former officer or employee "may not, at any time after his 
government employment has ended, represent anyone other than the United States in 
connection with a matter in which the United States is a party or has an interest and in 
which he participated personally and substantially for the governmen:t." Section (il) 
provides that a former emnlcyee "may not for one year after hIS government 
employment has ended, represent anyone .other than the Unit~d States iu conpection 
with a matter in which the United States IS a party or has an mterest ap.d WhICh was 
within the boundaries of his official responsibility during the last year of hIS government 
service." The definition of "regular officer or employee" would include elected or 
legislative officials. The Nasser court upheld the restrictions as a rational means of 
pursuing a "legitimate legislative purpose": 

The purpose of protecting the government, which can act only through agents, 
from the use against it by former agents of inf~rI?ation &ained i~ the course of 
their agency, is clearly a proper on:e. Th~ restrIctIOn, agams~ ~ctmg as agent or 
attorney for another in a matter m which t}1e person partIcipate~ personally 
and substantially as an officer or employee, IS clearly a wholly ratIOnal means 
of pursuing that purpose. 

The conclusion underlying s. 207(a), before us, that one who, after leaving 
government employment, acts ~or ~nother in a matte~ in which he participated 
while in such employment, IS likely to use agamst the government an 
advantage gained out of being the government's agent is a cummon sense 
conclusion. . . . 

* 
Section 207(a) does not disqualify f?rmer. government emplo.yees from all or a 
segment of the practice of law. It dis9ualifies only from p~tl~ular cases wher~ 
Congress could rationally make the Judgment that partICIpatIOn would b~ eVIl 
as a result of an individual's previous activity as a government employee lU the 
same manner. [476 F.2d 1116-1117.] 

The court concluded that the law was neither an unlawful bill of attainder nor an ex post 

facto law. h FI 'd C t't t' d t d . It should also be noted that s. 12, Art. V, of t e or1 a ons 1 u Ion was a op e m 
1968 to achieve the same purpose as 18 U.S.C. s. 207(a) and the s'!-bsequently adopted s. 
8(e), Art. II, Florida Constitution: to protect the government. SectIOn 12, Art. V, states: 

No member of the [judicial qualificationsJ commission except a justice or a 
judge shall be eligible for state judicial office so long as he is a member of the 
commission and for a period of two years thereafter. 
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Incidentally in this regard Th Fl . d B Cod . 
9, E.C. 9-4, ~tates: ' e on a ar e of ProfessIonal Responsibility, Canon 

~~:~t !~i1~;:~~ti~u~~~~~:o~ ~f~h~ public emp~oyme~t, he should not 
sgl'!bstllitial responsibilit¥ prior t? his leaving, ;in~:i~e~c~~Pt::~~o;'e~r~o~~ 

ve e appearance of ImproprIety even if none exists. 

~8(~~' Arf1rpda attorney is already bound by legal ethics possibly more stringent than 

It can be seen that the state's vital . t t' thi 1 
deference by the courts Assumin thatl~ ~res m e ca government is accorded great 
reasonable way to achieve its o~ective ot;:;~ wO~d find s. 8(~), A~t. II, a rational and 
belie.ve ith"U'ould, the state constitutional provi~i.~n Ii: ~~~~fo~O!~~!oyernment~ ~s I 
surVlVe c a, eng~ under the Federal Constitution. ' 10 my oplUlOn, 

S~~~u C~~~tifiti~~ ft~e1f. y~~~~ ~~~ :~~ti~~tional pr~~~on migh~ ?e violative of the 

:lf~~:~ ~ ~h~(~~~~~~\ !;~~~vb~' ~o~:r!~dl r~~ t(cl~Csti~ti~~~r~~:St~~~i,:if:~h~~ 
would render any part of it void or inoperative :h:ul~ bO e an clny Interp~etatlOn which 
by the Supreme Court of Florida "[It . ] . de sClr QUS y aVOIded. As stated 
c0D:str~ction ~hat, where a constitutional ~~O~~i:cor'lI bIt :,ell-settled p,rinciples of 
~hICh IS conSIstent with, and the other inconsistent :tth :r. '(0 t~onsyuclIOns. one of 
In anothei' section, the former construction should be adoPt~~ :~ ~hn tC ,ebarth

y expr.e~sed 
may stand and have effect' " Advis 0" t h Gao prOVISIOns 
See also State ex rel. Mi~mi HeralJYPub

1c6n : tMe I %vehn~~096SSo.2d 541 (Fla. 1957). 
Smathers v Smith 338 So 2d 825 (FI 1'976)' A' c n os , 0.2d 904 (Fla. 1976); 
Comm 336' So 2d 556 (Fl '1976)' B a, d ; skew v. Game and Fresh Water Fish 
(Fl" . a., urnse v. Seaboard Coast Line R C 290 S 2d a. 1974); Gray v. Bryant, 125 So.2d 846 (Fla 1961)' d 6 Flj 0., . 0., 13 
Law s. 20, and cases cited therein Hence . . I fi 'dan see .. a. , ur, Constztutzonal 
which directly and irreconcilably c~nfiicts '~tltc~ 8(e) ~~ )I°,:~s~on of th.e .Constitu~io.n 
a fully effective constitutional provision. .,., 1 IS my opmlOn that It IS 

077-137-December 29, 1977 

SUNSHINE LAW 

APPLICABLE TO COUNTY BOARDS OF VIS'ITORS 

To: ~:;:~issi~~~~,e'ibll~~as~~:on w. Wright, Attorneys for State Association of County 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Is a board of visitors established under the r ,. f 
for the pUl'pose of visiting juvenile detenti p °hVlS10ns 

0 s. 416.07, F. S., 
Sunshine Law? on omes governed by the 

SUMMARY: 

f Attoard of visitor~ ~s.tabl!shed ,under the provisions of s. 41607 F S 
d:ver~:J~ethf VlSS Itmhin~ JuLavenile detention homes is govern~d by 'th; 

e uns e w, s. 286.011, F. S. 

The Government in the Sunshine Law, s. 286.011, F. S., provides in pertinent part that: 

All meetings of an):, bo.ard or commission of any state agency or authority or of 
any agency or aut onty of any county, municipal corporation or any political 
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subdivision ... at which official acts are to be taken are declared to be public 
meetings open to the public at all times .... (Emphasis supplied.) 

The county board of visitors was created and its members appointed pursuant to s. 
416.07, F. S. Its purposes, dulles, and functions have been prescribed by law. Section 
416.08, F. S. It would appear that the committee is an agency of the county for the 
purposes of and subject to the provisions of the Sunshine Law, which requires that all 
meetings at which official action is to be taken be open to the public, that reasonable 
notice of such meetings be given, and that minutes of all such meetings be promptly 
recorded and made available for public inspection. 

In Times Publishing Co. v. Williams, 222 So.2d 470 (2 D.C.A. Fla., 1969), the court 
expressed the view that the Legislature intended to extend the application of the 
Sunshine Law so as to bind " ... every board or commission oHhe state or of any county 
or political subdivision over which it has dominion or control." In City of Miami Beach 
v. Berns, 245 So.2d 38 (Fla. 1971), Justice Adkins noted that the Legislature was aware 
of this judicial interpretation at the time it met in 1970 and did not amend the law. The 
court further held the Sunshine Law to be applicable to government at the municipal as 
well as state and county level. 

Since the Legislature has, by statute, created and empowered the county board of 
visitors, it would appear that this particular board falls under the "dominion and control" 
test adopted in Berns. Although tlie board is appointed by and reports to the circuit court 
and, on request, the board of county commissioners, I do not believe that this fact serves 
to exempt the board from the requirem{\nts of s. 286,011, F. S. I am also mindful that 
the Supreme Court has consistently stated that the Sunshine Law should be liberally 
construed and that doubts involving its applicability should be resolved in favor of the 
public. Town of Palm Beach v. Gradison, 296 So.2d 438 (Fla. 1974). Accordingly, unless 
judicially determined to the contrary, county boards of visitors established pursuant to 
s. 416.07, F. S., should conduct their meetings in accordance with s. 286.011, the 
Government in the Sunshine Law. 

077-13S-December 29, 1977 

SUNSHINE LAW 

CITY COMMISSIONERS NOT PROHIBITED FROM ATI'ENDING 
MEETING OF SUBORDINATE BOARD AND SUBSEQUENTLY 

VOTING ON BOARD'S RECOMMENDATIONS 

To: Charles H. Spooner, City Attorney, Coral Gables 

Prepared by: Staff 

QUESTION: 

May two members of a 5-man city commission attend a public meeting 
of one of its recommending boards and subsequently vote at a public 
meeting of the 5-man commission relative to the recommendation made 
by the board, or would such action constitute· a violation of Florida's 
Government in the Sunshine Law? 

SUMMARY: 

The Government in the Sunshine Law does not prohibit members of 
city commission from attending public meetings of a board established by 
the commission and subsequently voting at a public meeting of the 
commission on recommendations submitted by the board. 

YO'4r letter indicates that the City of Coral Gables has adopted an ordinance which 
creates the historic preservation board of review. The J,lurpose of the board is to make 
recommendations to the city commission on various subJects relative to the preservation 
of historical structures, buildings, and roadways and the designation of various 
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structures or sites within the city as historical landmarks. The board is composed of 10 
members who are either appointed or approved by the city commission. In addition, the 
city commission appoints one of its members to serve as a "liaison officer" between the 
commission and the board. This commissioner mayor may not enter into the discussion 
of certain matters before the board. You further advise that the meetings of both the 
board and the commission are open to the public. 

The Government in the Sunshine Law, s. 286.011(1), F. S., reads: 

All meetings of any board or commission of any state agency or authority or of 
any agency or authority of any county, municipal corporation or any political 
subdivision, except as otherwise provided in the Constitution, at which official 
acts are to be taken are declared to be public meetings open to the public at all 
times, and no resolution, rule, regulation, or formal action sh;;ol1 be considered 
binding except as taken or made at such meeting. 

The Sunshine Law imposes three requirements which govern meetings of public 
agencies: The meetings must be open to the public; written minutes must be kept and 
open to public inspection; reasonable notice to the public must be given as to the time 
and place of the meeting. 

The first two requirements are evident from an examination of the statutes; the third 
has been read into the law by the judiciary. See Hough v. Stembridge, 278 So.2d 288 (3 
D.C.A. Fla., 1973). Accord: Attorney General Opinions 073-170 and 072-400. Since your 
letter advises that both the historical preservation board of review and the' city 
commission have complied with all three requirements, I fail to find any violation of the 
Sunshine Law resulting from the situation described in your inquiry. Section 2813.011, 
F. S., does not purport to govern the circumstances under which public officers are 
authorized to cast tneir votes; the statute requires only that when public officials do vote, 
they must do so in the sunshine. 

It would appear that you are really inquiring as to whether or not the public ofilcials 
described in your letter should abstain from voting because of a possible conflict of 
interest. See s. 286.012, F. S., providing in part that no member of a state, county, or 
municipal governmental board, commission, or agency may abstain from voting at any 
meeting at which official action is to be taken "except when, with respect to any such 
member, there is, or appears to be, a possible conflict of interest under the provisions of 
s. 112.311, s. 112.313, or s. 112.3143. In such cases said member shall comply with the 
disclosure requirements of s. 112.3143." Any question as to the existence of a possible 
conflict of interest within the meaning of the Code of Ethics for Public Officers and 
Employees, Qart III of Ch. 112, F. S., is within the jurisdiction of, and should be refe·rred 
to, the Florida Commission on Ethics. 

077-139-December 30,1977 

MUNICIPALITIES 

EXTENT OF POLICE POWER TO REGULATE CLOSING HOURS 
OF CERTAIN BUSINESSES 

To: William F. Fann, Jr., Village Attorney, Miami Shores Village 

Prepared by: Frank A. Vickory, Assistant Attorney General 

QUESTION: 

To what constitutional limitations is a municipality subject when it 
attempts to restrict the business hours of restaurants, gasoline service 
stations, and grocery stores presently operating on a 24·hour daily basis? 

SUMMARY: 

The question of a municipality's ;right to regulate the hours of busines_~ 
operation of retail businesses pursuant to its police power depends upon 
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whether the regulation is required fol' the public health, morals, peace, 
safety, or welfare and whether the regulation is reasonable and 
substantially connected with the public interest sought to be served. 

The issues raised by your request deal with the authority for and limitations on a local 
government's exercise of its police power to prescribe regulations for the conduct of 
lawful retail businesses in the interest of the public peace, health, morals, safety, or 
welfare. . . 

The Fourteenth Amendment to the United States ConstitutlOn, appllcable to the states, 
provides that no person may be deprived by the st!!te of life,.liberty, ~r.property without 
due process. Section 9, Art. I, State Const., contams a SImIlar proVlslon. As a g;eneral 
proposition, due process of law is deprived by arbitrary or unreasonable regulatlons of 
hours or days of business when such regulation serves no public purpose. Reasonable 
prohibitions upon doin~ busi~ess at such hOUl'S as are injurious tc! the public ~ealth, 
however do not result In a Vlolation of the due process clauses of eIther the Flond~ or 
the Unit~d States Constitution. See 16A C.J.8. Constitutional Law s. 671 and ?ases CIted 
therein; see also 16 Am. Jur.2d Constitutional Law s. 325 and cases cited therem; and see 
discussion in Wednesday Night, Inc. v. City of Ft. Lauderdale, 272 So.2d 502 (Fla. 1972); 
Robbins v. Webb's Cut Rate Drug Co., 16 So.2d 121 (Fla. 1943); State v. Ives, 167 So. 394 
(Fla. 1936). . ' 1 ,_1 • 

It is undisputed that an individual has an inherent nght to engage m a awfw busmess 
or trade. It is also axiomatic, howe~er! that a municipal corporation (as ~n. ~rm ?f the 
state) may impose reasonable restnctlOns upon the conduct of such activltles In ~he 
interest of the publi~ peac~, 1!ealth, n:or!!ls, or ~el}er~ welfare,so.lon& as such re~atlOn 
is exercised reasonaoly, WIthin constitutI.onal ~ml~at:lOns, not arbltranly, an~ .not.m such 
a manner as to restrain trade or to unfaIrly dISCrnnInate. Of course, a muruClpahty may 
not, under the guise of protecting the public, arbitrarily interfere with, o~ unnecess~rpy 
restrict, a lawful b!lsiness or oc.cupation. In. every.case, a court, to ~etermme the valIdity 
of certain regulations as applied to certam busmess" m~st . conslde~ both the general 
character or scope of the business and whether the liIDltations on ~t~ conduct hav:e a 
reasonable relation to a legitimate public purpose. See 62 C.J,S, Munzczpal Corporatzons 
ss. 234-236, and cases cit~d therein. See aiso Grifiln v. Sharpe, 65 So.2d 751 (Fla. 1953), 
and Wiggins v. JacksonVllle, 311 So.2d 406 l1 D.C.A. Fla., 1975). 

Clearly the issue of constitutional limits on the exercise of the police power to regulate 
the cond~ct of business in the interest of the public defies an .easy or "black-letter" 
answer. Since the answer to your request would depend ~o heaVIly upon the facts and 
reasons behind the particular restrictions proposed, and. smce, of course, the courts a~e 
the final j1ldges as to what are pro~er ~ub.iects of t~e police ,Power, I can.only atte~pt m 
this opilllon to set forth general gmdelines concerrung exerC;Ise of the polleE; po:ner m th,e 
manner contemplated by your letter. As stated by tnG Flor~~a Court I~ MIamI v. Shell s 
Super Store, Inc., 50 So.2d 883 (Fla. 19~1), the authOrItIes touching ~h~ power of 
municipalities to enact and enforce regulatlons such as the proposed restnctlOns do not 
all point the same way. . .. . .. 

In many instances where regulatlOns restrlCtmg buslnes~ hours have been upheld, It IS 
because the court has found a link between the type of busmess .regulated !lnd the h~alth 
or 8afety of the public. For instance, several ca~es haye dealt \Jlth regul~tl0I?- of busmess 
hours of barbershops, a type of business which IS subject to StrlC~ regulatlOn m any event 
for protection of the public agaillGt contagious diseases, In Amodio v; West Ne:n York, 43 
A.2d 889 (N.J. 1945), the New Jersey Supreme Court upheld regulatIon of bus mess .holl!s 
as "necessary in order to protect the general welfare and he~th of. person~ working 111 
barber shops" who are apparently more vulnera~le to contagIous dIseases If they work 
long, exhausting hours (zd. at 891, 892). The FlOrIda Supreme Cou;:t, ~owever, has h!,!ld 
that regulation of barbers can go to "competenc:y of the.barbe,;s, samtatIon and protec~lO? 
of the public against the spread of commumc~ble dIsease an~ that so ,long as It ~s 
confined to those subjec;ts it is valid, but othe,rWl.se such regula~lOn of busmes~ hours IS 
"apt to be an unreasonabl(~ restriction on one s rIght to engage m a lawful busmess and 
make ar. honorable living." Miami v. Shell'S Super Store, Inc., 50 So.2d 883, 884 (Fla. 
1951). Cf. Robbins v. Webb's Cut Rate Drug Co., 16 So.2d 121 (Fla. 1943~, .and Stat!'! "f. 
Ives, 167 So. 394 (Fla. 1936), cited in Shell's Super Store for th~ proP!lsltlOn that If It 
becomes necessary for the health or safety of barbers or the publIc, closmg hours or any 
other reasonable regulation may be imposed.. . 

Regulation of business h9urs has also been uI!held In numerous other mstances based 
upon the type of business Involved. In Connectlcut v. Gordon, 125 A.2d 477 (1956), the 
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Connecticut Supreme Court of Errors upheld a regulation forbidding auction sales after 
6:00 p.m. The court found that such businesses usually involve itinerant salespersons who 
conduct auctions on an infrequent enough basis that great crowds of people are brought 
together for relatively sho!t periods of time. The court noted that "[w]henever crowds of 
people congregate, especially after qark, Vfhether at regular or irregular periods, 
problems of safety health and morality which affect orderly and peaceful living are 
created" (id. at 481) and that the local regulation in question was a reasonable means of 
deaFng with these attendant I!robre~s. Like~se, sever~l cases have upheld regulation of 
busmess hours when the busmes3 mvolved IS of a com-operated unsupervised nature 
e'l{" coin laundries or car washes. In People v. Raub, 155 N.W.2d 878 (Ct. App. Div. i 
Mich. 1968), the court upheld the conviction of the owner of a self-service car wash for 
violating a city ordinance prohi~iting oper!l-tio~ of ~uch businesses between 10 p.m. and 
7 a.I? The court found the ordinance valid smce It was based upon protection of the 
public safety and welfare. The record apparently showed that such businesses are 
c?~d':lcive to "rowdin~ss, 'g~ng' groupin~, and like activity." Specifically, residents in the 
Vlclruty of defendant s busmess complamed of excessive litter, noise beer drinking and 
other qistur!,ances a~ late evening and during early morning ho{u.s. The court' also 
d.etex:rruned m upholding. the ordinance t~at it was not violative of equal protection by 
smgling ?ut only certam typ.es of busmess: It found specifically that it was the 
unsuperVised natur~ of s!-lc~ cOl.n-operated busme.sses that resulted in the evils sought to 
be cured by r~~atIOn, mdicatmg that a superVised car wash at a service station, e.g., 
could not be slI~lllarly regulated. See also, e.g., Gibbons v. Chicago, 214 N,E.2d 740 (Ill. 
1966), cert. demed 385 U.S. 829 (1966); Township of Little Falls v. Husni, 352 A.2d 595 
(N.J. 1976). 
M~ r~search .has revealed, how~ver, that the greater number of the courts considering 

restn~tJve b~smess hour re~ations ~ave held. them invalid. As a general rule, and 
espeCially With regard to retail est.ablishments, It can be said that a community must 
show a very clear need, based upon problems which attend operation of a certain type of 
business in ~!.articular ~ommunity at certain timer, Jf the day, before such regulations 
are held vali . The Flonda Supreme Court has so held in Ex Parte Harrell 79 So. 166 
(Fla. 1918), which involved a Tallahassee ordinance requiring all places ofbuslness selling 
"go?ds, wares, ~d general ~erchandise" to close by 6:30 p.m. The city defended the 
ordinance by saymg only that It was necessary to conserve. the public health, morals, and 
s,,!-fety. The court found on the contrary that the regulation does not "in any manner 
directly or remotely, even tend to promote public health, public morals the public safety' 
or t~e.good or~er and peace of the community; but, on the contrary, 'we think that th~ 
proVIsIOn ... IS an unwarranted governmental interference with the personal rights of 
the mer~hant class of the citizens of the town .•.. " ld. at 167. See also Perry Trading 
Co. v. City of Tallahassee, 174 So. 854 (Fla. 1938); City of Miami et al. v. Shell's Super 
Stor~, Inc., supra; and cf..Zaco~k v. City of Hollywood, 85 F. ~upp. 52 (S.D. Fla. 1949), 
holdmg that where a retail busmess adopted a method of effectmg sales embracing some 
of t~e features .Q~ ~ublic auction sales .but differing in certain respects, application of an 
ordmance prohibltmg the sale of certam ~oods after 6 p.m. to such retail business and its 
meth~d C?f doing business would be VIOlative of rights guaranteed by the Federal 
ConstitutIOn. 

A number of courts have held, even if the municipality can show that crime control 
and ot~er proble~s result when a certain business operates on a 24-hour basis, that 
regulatIOn of busmess hours cannot be upheld. A leading case is Fasino v. Borough of 
Montv~le, 300 A.2~ .195 (N.~. Sup. Ct. 1973), in which the court found unconstitutional 
an ordmance reqwnng retail and grocery stores to be closed during the hours from 11 
p.~. to. 6:30 a.m. The town advanced two reasons to support its ordinance: It eliminates 
nOise, light, and traffic that accompany all-night operatIOns and it fosters more effective 
law enforcement of an area with an inadequately staffed police department. The court 
rejected both arguments as insufficient to justify the regulation. The right of individual 
b~siness persons to operate unfette~ed by regulation was seen as too fundamental to 
Yield to a~y but a very clear public ,need for such regulation. The court concluded, 
~.herefore, m r~spons~ to ~he :first baSIS advanc~d by t~e town for its ordinance, that 
more appropn.ate l~glslatJon wo!J-ld have been directly aimed at the detriment perceived 

by the [town], z.e., direct regulation of traffic sp,eed on local streets direct prohibition of 
glaring lights, or prohibi~ion o~ raucous noises. ' ld. at 202; accord: Dyess v. Williams, 444 
S.W.2d 701 (Ark. 1969), m which the Arkansas Supreme Court said "There is no need 
for .the town to ~ttB:in its objective indirectly by closing all places' engaged in lawful 
busmess after mldmght. . . . [T]he sweep of the ordinance goes too far beyond the 
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necessities of the situation." ld. Cf. Singer v. Ben How Realty, 33 So.2d 409 (Fla. 1948), 
holding that an ordinance prohibiting the use of machines emanating annoying noises 
during certain periods of week days and at any hour on Sundays was not per se void and 
unconstitutional. 

As to the second argument, the court found that the town simply could not attempt to 
solve the problems of an inadequate police force by regulating legitimate businesses so 
as to reduce the need for such protection. In effect, the court found that the public had 
a right to adequate police protection and that the town could not use a restrictive 
ordinance on business to avoid the additional expense that would be required to provide 
it. See also Jackson v. Murray-Reed-Sloane and Co., 178 S.W.2d 847 (Ct. App. Ky. 1944). 

It should be noted that the same reasons advanced by the court in Fasino to nold " 
closing ordinance unconstitutional might also be applied to coin laundries, car washes, 
barbershops, auctions, etc., all discussed above; i.e., it is arguable in regard to such 
businesses that the town has no power to enact closing ordinances to control indirectly 
the problems caused by the operation of such businesses. Yet, Fasino apparently viewed 
with favor the cases upholding restrictive ordinances regulating such businesses. It 
distinguishes its own situation largely based upon the fact that it involved a retail 
establishment selling food and other essential items. The court noted that such stores 
serve a valuable community interest by providing basic human needs. The court quoted 
at length from Olds v. Klotz, 3 N.E.2d 371, 373 (Ohio 1936), in which the Ohio Supreme 
Court said: 

Food is vital to health, and even to life itself .... All the authorities seem to 
be in accord with the proposition that the police power does not extend to the 
limitation of hours within which retail stores, selling either groceries or other 
commodities or both, may be hept open to customers. Every business has some 
relation to the public welfare . . . ; but the regulation thereof is not within the 
police power unless the relation to the public interest and the common good is 
substantial and the terms of the law or ordinance are reasonable and not 
arbitrary in character. (Emphasis supplied.) 

A number of cases in other jurisdictions have also struck down regulations applied to 
food and other retail stores. See, e.g., Town of McCool v. Blaine, 11 So.2d 801 (Miss. 1943); 
Goodin v. Philadelphia, 75 So.2d 297 (Miss. 1954); Justesen's Food Stores, Inc. v. Tulane, 
84 P.2d 140 (Cal. 1938). 

Your letter also specifically addresses itself to the question of business hour regulation 
regarding restaurants and service stations. In State v. Grant, 216 A.2d 790 (N.H. 1965), 
the New Hampshire Supreme Court was faced with an ordinance requiring all 
restaurants to De closed between midnight and 6 a.m. The court upheld the ordinance, 
finding that the record established that all-night restaurants fostered excessive noise and 
other similar disturbances, and hence that the regulation "could be found to bear a 
substantial relation to the maintenance of order and protection of persons and property 
in the area." See also Burlington v. Jay Lee, Inc., 290 A.2d 23 (Vt. 1972), in which the 
Vermont Supreme Court reached essentially the same conclusion in regard to a similar 
ordinance. But cf. Goodin v. Philadelphia, 75 So.2d 279 (Miss. 1954), ill which the 
Mississippi Supreme Court struck down a business hour ordinance challenged by a 
restaurant owner but directed to all businesses. The court, however, noted that its 
decision was based upon the lack of a showing that there was "a causal relationship 
between this sweeping ordinance and [the preservation of good order and peace of the 
municipality] .... It makes no distinction between the good and the bad." 

Research has revealed only one case involving regulation of bilsiness hours for sendce 
stations. Such a regulation was upheld in Bi-Lo Stations, Inc. v. Alsip, 318 N.E.2d 47 (1 
D.C.A. Ill., 1974). The court found that all-night stations had become the target of serious 
crimes against persons and property, particularly between midnight and 6 a.m., the hours 
covered by, the closing regulation. The cow't was "satisfied, upon this record, that the 
compulsory closing provisions ... are neither arbitrary nor unreasonable, and that the 
regUlation is a constitutional one, reasonably related to the public health, safety, and 
welfare of the Village." Fasino, supra, was distinguished by the court from the situation 
before it because Fasino dealt with a general closing ordinance not directed to a single 
type of business shown to cause an increase in crime if open 24 hours a day. It should be 
again noted, however, that the distinction is difficult to make, since Fasino did say that 
closing regulations cannot be used to solve indirectly such problems as noise and 
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inadequate police p~otection which could be directly addressed through noise regulations 
or an Improved police force. 

In sum, it is cle.ar. that a 7ategorical answer to your inquiry is not possible. As the 
Supreme Court said m Nebbm v. New York, 291 U.S. 502, 525 (1933): 

[T]he guaranty of due process, as hes often been held, demands only that the 
law shall not be unreasonable, arbitrary, or capricious, and that the means 
sele~ted shall have a real and supstanti~l relation to the object sought to be 
a~tamed. It results that. a requlatwn valzd for one sort of business, or in given 
czrcums!ances, may be mvalzd for another sort, or for the same business under 
other czrcumstances, because the reasonableness of each regulation depends 
upon the relevant facts. (Emphasis supplied.) 

B~cause e.a~h fact situa~ion is uniq':le, I have attempted by the foregoing discussion of 
lead~ng .declslOns 0l:! closmg re~atlOns to provide you with guidelines that can be 
app~ed m 'y0':ll'. pal'tlcula~ se~ of circumstances. Ultimately, of course tllls is a question 
subject to JudiCial determmatlOn. ' 

077-140-December 30, 1977 

MUNICIPALITIES 

NOT REQUIRED TO TAKE COMPETITIVE BIDS IN PURCHASE 
OF COMMODITIES IN ABSENCE OF CHARTER PROVISION 

To: Charles H. Spooner, City Attorney, Coral Gables 

Prepared by: Joslyn Wilson, Assistant Attorney General 

QUESTION: 

Can the 9itr of Coral Gables award a bid for slurry seals when there is 
only one bIdC1er? 

SUMMARY: 

In absence of a charter provision and unless otherwise prohihited by 
city ordinance, a municipality is not required to take competitive bids in 
the purchase of commoi:lities, and may accordingly accept a bid even 
though only one hid has been received. 

Accordi~g to your ~e~ter, the Cit:f of Co~al Gables advertised for bids for slurry seals. 
Fall! parties were soliCited by the city to pICk up the plans and specifications and to enter 
a bl~. Two s~a~ed envel?pes were subsequently received by the city and opened at a 
public So~sslon meetmg. One of the envelopes contained a bid of $50 000 from a 
resp.onslble b.ldde!·; t~e o.ther envelope containeq a statement that the party' was unable 
to bid. Your mql!-lry IS ~Irected to whether the CIty, given the above circumstances may 
accept the one bid receIVed. ' 

Part I of Ch. 28~,. F. S., establishe~ the competitive bidding requirement for the 
p~rchase of co~modities by state agencies. The requirement set forth in part I, however, 
With the exceptlOn ~f s. 287.055 (the Consultants' Competitive Negotiation Act), applies 
only to state agenCIes as defined by s. 287.012 as "any of the various state officers 
depar~me~ts, boards, coml!lissions, divisions, bureaus, councils and other units of 
O!ga~llzatlOn ho,,:,"ever desl@~ted." Although counties, municipalities, and special 
dlstr,lcts are not l.nclu~ed. wlthm the foregoing definition (see AGO's 077-22 and 0"{4.7 
holdmg th~t special pistl'lcts anq !>th~r. separate statu~ory entities are not considered 
state ag~ncles), countles and muruClpalitles, as local public a~encies may utilize the smte 
purchasmg agreements and ~ontr~cts ne~otiated by the DIvision' of Purchaaing uf the 
Department of Gene~~l Services m ~a!dng .their purchases. Section 287.042(2). 'I'hese 
purchases, however, un.d~r th.e provl.slOns m the state purchasing contracts shall be 
exempt from the competitive bid reqUlrements otherWise applying to their purchases." 
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Section 287.042(2); see AGO 075-56. This office has previously stated that "[i]n the absence 
of any statutory requirement, a public body has no legal obligation to let a contract under 
competitive bidding or to award the contract to the lowest bidder." Attorney General 
Opinion 071-366. 

Thus, since the municipality is not subject to the competitive purchasing requirements 
of part I, Ch. 287, F. S. (except s. 287.055), the purchase of a commodity sucli as slurry 
seals would be controlled by the provisions of the city charter which sets forth the 
municipality's powers and duties. An examination of the Charter of the City of Coral 
Gables which you forwarded to this office reveals several provisions relating to the 
execution of public works or improvements. Section 57 of the city charter requires all 
such contracts in excess of $2,500 to be awarded to the lowest bidder, after public 
advertisement and competition as may be prescribed by ordinance. The city comnlission 
has th0 :authority to reject all bids and advertise again. Section 71 of the city charter sets 
fcrth the requirements for the publication with the notice for bids for the construction of 
the work or improvements. These provisions, however, appear to relate to services rather 
than the purchase of commodities. An examination of the city charter fails to revE'al any 
provision which specifically requires competitive bidding in the purchase of commodities; 
moreover, no city ordinance which requires that there be more than one bid received has 
been brought to my attention. Any such requirement in the charter or the city ordinance 
would, of course, be controlling. 

Therefore, since the competitive bidding requirements of part I of Ch. 287, F. S. (except 
s. 287.055), are not applicable to municipalIties in the absence of an election by the 
municipality t.o participate in the state purchasing contracts and since the Charter of the 
City of Coral Gables does not require that there be more than one bid received, the city, 
in the absence of an ordinance to the contrary, may award the bid for slurry seals even 
though only one bid has been received. It should be noted, however, that if the 
construction or modification of the facilities requires professional services as set forth in 
s. 287.055, the consultants' Competitive Negotiation Act, the municipality would be 
subject to any applicable competitive negotiation or other requirements of s. 287.055. See 
s. 287.055(2)(b), which defines agency for the purposes of s. 287.055 as "the state or a state 
agency, municipality or political subdivision, a school district or a school board." See also 
AGO 076-142 in which I concluded that municipalities and other nonstate agencies are 
still subject to the notice requirements and the competitive selection and negotiation 
requirement.s of s. 287.055. 

077·141-December 30, 1977 

PUBLIC RECORDS LAW 

DEFINITION OF DOCUMENTS RECEIVED "IN CONNECTION 
WITH THE TRANSACTION OF OFFICIAL BUSINESS" 

To: Thomas A. Bustin, City Attorney, Clearwater 

Prepared by: Patricia R. Gleason and Sharyn L. Smith, Assistant Attorneys General 

QUESTION: 

Where individual citizens or newspaper reporters provide copies of 
letters or other documents that they have received to the mayor, are such 
letters and other documents to be considered as public records received 
"in connection with the transaction of official business," ,vithin the 
meaning of s. 119.011, F. S.? 

SUMMARY: 

Copies of letters or other documents which are received by the mayor 
of a municipality in his official capacity constitute recol'ds received "in 
connection with the transaction of official business" and, therefore, are 
public records which must be produced for inspection unless exempted 
oy law. 
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Florida's P~blic Records La~ requires that ~very pe!son having custody of public 
records permIt any pe~~on to mspect and examme public records at reasonable times, 
under reasonable conditlOns unless the records are exempted from the provisions of ss. 
119.01 and ~19.07(1), F. S., by the terms of s. 119.07(2), F. S. Section 119.011(1), F. S., 
defines publIc records to mean: 

"Public records" means all doc~ents, papers, let~ers, maps, books, tapes, 
photographs, films! s~lUnd recordmgs, ?r other materIal, regardless of physical 
form or characterIstics, made or receIved pursuant to law or ordinance or in 
connection with the transaction of official business by any agency. 

Section 119.011(1), F. S., was brought into the statute by s. 1, Ch. 67-125. Prior to that 
tirr e, the Public Records Law contained no definition of the tenn "public record. o

, As a 
result, the courts and this office limited the definition of public records to those 
d?cuments which 'Yere "required by l.aw to be kept or necessary to be kept in the 
discharge of a duty Imposed by law or directed by law to serve as a memorial or evidence 
?f sOT?ething written, s,~d,. or done.". See ~GO's 061-102 !lnd 065-23. However, by the 
msertl~!l of t~e phrase or m conn~c~lOn WIth t~e transactlon of official business by any 
agency withm the .s~atutory definitlOn of publIc !ecord, "the Legislature significantly 
broa~~ned th.e defimtlon of wh~t construed a puplic record beyond the more restrictive 
defin~t~on which has been supplied by the courts m the absence of a controlling statutory 
defimtlOn. See e.g., Amos v. Gunn, 92 So. 615 (Fla. 1922)." Attorney General Opinion 074-
215. In addition, AGO 074-215 concluded: 

Presently, the only relevant concern in deciding whether a document is a public 
reco!d is whether t~e documenJ in qlfestion is in the legal possession of a public 
officzal. If no speCIfic exemptlon eXIsts for the documen;;g, then the right of 
inspection cannot be denied to a citizen. (Emphasis supplied.) 

Similarly, in City of Gainesville v. State ex rel. Int'l Ass'n of Fi::efighters, 298 So.2d 478 
(1 D.C.A. Fla., 1974), the court held that the definition of pubHc record contained in s. 
119.011(1), supra, includes all documents made or received in the "normal" course of 
business. C{. Gannett v. Goldtrap, 302 So.2d 174 (2 D.C.A. Fla., 1974); and Warden v. 
Bennett, 340 So.2d 977 (2 D.C.A. Fla., 1976), holding that preliminary documents or 
"working papers" are not exempt for the inspection requirements of s. 119.07(1), F. S. 

Moreover, statutes enacted for the public's benefit such as those relating to open 
!lleetings or records, are .entitle~ to a liberal construction in fa!,or of the public, in "the 
mstant case to personal mspectlOn by any member of the public in accordance with s. 
119.07(1), F. S. Attorney General Opinion 077-33. C{. AGO 075-48. See also MacEwan v. 
Holm, 359 P.2d 413, 419 (Ore. 1960), in which the court noted that public policy favored 
broad access to documents received by public officers: 

Writings coming into the hands of public officers in cOlmection with their official 
functions should generally be accessible to members of the public so that there 
will be an opportunity to determine whl3ther those who have been entrusted 
with the affairs of government are honestly, faithfully, and competently 
performing their functions as public servants. 

Accordin~ly, I am of the view that the phrase "in connection with the transaction of 
official busmess" as used in the context of s. 119.011(1), F. S., contemplates any 
documents made or received by the mayor, in his official capacity as a municipal officer. 
See 67 C.J.S. Officers s. 104, defining "official capacity" as "the capacity in which a porson 
acts, because he is an officer, lawfully appointed and qualified." (Emphasis supplied.) 
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077-142-December 30, 1977 

ADMINISTRATIVE PROCEDURE ACT 

NOT APPLICABLE TO HOS?ITAL DISTRICT UNLESS 
SPECIFICALLY MADE SO BY LEGISLATIVE ACT 

OR JUDICIAL DECISION 

077·142 

To: Michael H. Cates, Attorney for Lower Florida Keys Hospital District, Key West 

Prepared by: Thomas M Beason, Assistant Attorney General 

QUESTION: 

Does the Florida Administrative Procedure Act, Ch. 120, F. S., apply to 
the Lower Florida Keys Hospital District. 

SUMMARY: 

Units of local government having jurisdiction only in one county or 
part thereof and which are not intergovernmental or regional agencies 
or programs described in s. 120.52(1)(b), F. S., are subject to the provisions 
of Ch. 120, F. S., onJy if expressly made subject thereto by special or 
generallegisla,tive act or an existing judicial decision. Since neither the 
courts by dedsion nor the Legislature by special or general act has 
expressly extended the provisions of the Administrative Procedure Act to 
the Lower Florida Keys Hospital District, the district is not subject to the 
act. 

The answer to your question hinges on whether the Lower Florida Keys Hospital 
District is an agency as that term is defined in Ch. 120, F. S. The Administrative 
Procedure Act broadly defines "agency" in s. 120.52(1) to include in pertinent part: 

(b) Each other state officer and each state department, departmental unit 
described in s. 20.04, commission, regional planning agency, board, district, and 
authority, including, but not limited to, those described in chapters 163, 298, 
373, 380 and 582. 

(c) Each other unit of government in the state, including counties and 
municipalities to the extent they are expressly made subject to this act by 
general or special law or existing judicial decisions. (Emphasis supplied.) 

This expansive definition of agency is consistent with the stated intent of the act: 

The intent of the legislature in enacting this complete revision of chapter 120, 
Florida Statutes is to make uniform the rulemaking and adjudicative 
procedures used by the administrative agencies of this state. To that end, it is 
the express intent of the legislature that the provisions of this act shall replace 
all other provisions in the Florida Statutes, 1973, relating to rulemaking, 
agency orders, administrative adjudication, or judicial review of administrative 
action ...• [Section 120.72(1), F. S.) 

The enumeration of agencies in s. 120.52(1)(b), F. S., appears to be directed to the 
various types of intergovernmental programs and regional governmental agencies or 
distri~ts existing in the state. ?Jl~ adjec~ve "state". evidently modifies each ~f t~e 
descnbed units, such as COffillllSSlOn, reglOnal planmng agency, board, and distnct 
thereafter listed. Moreover, the expressly inclusive reference to boards, commissions, and 
districts described in Chs. 160, 163, 298, 373, 380, and 582, F. S., such as regional 
transportation authorities, intergovernmental programs, drainage and water 
management districts, water resource boards, regional I?lanning councils, and land and 
water control districts, reflects a legislative purpose to ll1clude within the ambit of Ch. 
120, F. S., all intergovernmental or regional agencies and programs. For the purposes of 
Ch. 120, such agencies and programs are designated state agencies, 
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In contrast, however, the Lower Florida Keys Hospital District, as created by special 
act of the Legislature, is a special tax district existing only in Monroe County, Florida, 
or a part thereof, Ch. 67-1724, Laws of Florida, as amended by Chs. 69-1322 and 73-558. 
While the Lower Florida Keys Hospital District is evidently not of the character included 
under the provisions of s. 120.52(1)(b), F. S., the question remains whether it is brought 
within the definition of "agency" by the provisions of s. 120.52(1)(c), F. S. In Sweetwater 
Utility Corp. v. Hillsborough County, 314 So.2d 194 (2 D.C.A. Fla., 1975), the court 
considered the issue of whether the Board of County Commissioners of Hillsborough 
County is an agency within the meaning of s. 120.52(1)(c). Noting that the board of county 
commissioners, just as a special tax district, is recognizable as a "unit of government in 
the state," the court observed: 

One might reasonably contend that the Board of County Commissioners is 
necessarily a "unit of government in the state." Yet, the legislature specifically 
chose to include counties within the definition only if "expressly made subject 
to this act by general or special law or existing judicial decisions." [Sweetwater 
Utility Corp. v. Hillsborough County, supra, 195.] 

The import of the distinction drawn by the court, and of the particular punctuation 
appearing in s. 120.52(1)(c), is that the phrase "to the extent they are expressly made 
st'.bject to this act by general or special law or existing judicial decisions" is in limitation 
of applicability of the Administrative Procedure Act only to counties and municipalities. 
Such a construction of the limiting clause in the agency definition would result in the 
conclusion that the act applies to every unit of government within the state, with the 
exception of counties and municipalities, and counties and municipalities would be 
included only by legislative act or judicial decision. 

The foregoing possible construction of the provisions of s. 120.52(1)(c), F. S., led a 
former member of the Law Revision Council, who served as chairman of the council's 
Committee on the Administrative Procedure Act Project, to observe: 

The punctuation of this provision is troublesome. If a comma had been inserted 
after the word "municipalities," the provision would be a reasonably clear 
expression of the intent of the Law Revision Council, as expressed in its 
Reporter's Comments to the similarly worded draft approved by the Council. 
[Footnote omitted.] 

Under this interpretation, the Act would cover: (1) the state and (2) each other 
unit of government (including but not limited to counties and municil?alities) to 
the extent that they are made subject to the act by general or speCIal law, or 
by existing judicial decisions (that is, decisions rendered before enactment of 
the 1974 revision of the APA, which declared the 1961 APA applicable). The 
absence of a comma in the location indicated could lead to a different 
interpretation, to the effect that the Act covers: (1) the state; (2) counties and 
municipalities to the extent they are made subject to the Act by general or 
special law, or by "existing" judicial decisions; and (3) all units of government 
in the state other than the state, counties and municipalities, without the need 
for a law or judicial decision to make the Act applicable-this last category can 
include such units as school boards and tax adjustment boards, which arguably 
do not fall within the categories of state, county or municipal government. No 
indication can be found that the legislature intended this latter interpretation. 
This author prefers to view the statutory langauge as a carelessly punctuated 
attempt to carry out the intent of the Law Revision Council. [Levinson, The 
Florida Administrative Procedure Act: 1974 Revision and 1975 Amendments, 
29 U. Miami L.Rev. 617, 625 (1975).] 

The Reporter's Comments, cited in the text above as a footnote, provide: 

"Local and regional government units of all types are brought under the act to 
the extent that the legislature chooses to do so .... " Reporter's comments on 
Proposed Administrative Procedure Act for the State of Florida, submitted to 
the Florida Law Revision Council, March 9, 1975, at 9 .... These comments 
accompanied the Reporter's Draft of the proposed statute, dated March 1, 1974. 
The comments were generally available to legislators and others during the 
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following few weeks while the legislative process leading to the enactment of 
the APA took place. [Levinson at 625.] 

Ar ably, the lack of comma after the word "mU?ici~alities" ~thi!1. s. 120:5~(I)(c), 
F S ~uggests that the provision requiring either legIslative ac~ ?r J~<;liclal deCISIons to 
e~te~d application of the act is limited o~ly ~o counties ?r mUnICIpalities. The Supreme 
Court has addressed the role of punctIIatIOn 111 constructIOn: 

We realize that punctIIation is considered to be the ~ost fallible an~ the. least 
reliable indication of the legislative intent in interpretmg a statute. HIstOrICally, 
parliamentary enactments originally were not punctuated at all. However, the 
Legislatures of our country have consistently attempted to follow the rules 
dictated by the grammar books with the result that statutes now are 
punctuated prior to enactment. 

The better rule now seems to b~ that the ~unctu~tion is a p~rt of the Act and 
that it may be considered in the 111t~lrpretatIon of t,Ie Act. but It may not. be used 
to create doubt or to distort ot' to defeat the intention of the legislature. 
[Wagner v. Botts, 88 So.2d 611, 613 (Fla. 1956).] 

Choosing to rely upon the informative expressions of i~tent of the ?r~ginal draf~:rs lif 
the act I conclude that each "other unit of government 111 th~ st~te, If not Sp~CI 7~ y 
inc1ude'd b the provisions of s. 120.52(1)(a) or (b), just as are counties and mu~clpalitles, 
is exempt from the Administrative Procedure Act unless expressl?, m~de SUfJ~ht tt~~[~]e~o 
by judicial decision or legislative act. Cf, AGO 275-140 conclud!ng m pll;r. a .e 
inclusion of counties within definitional s. 120.02(1)(c), F. S., IS v~rlYI lImIted. adt .;:} 
restricted to I;hl3 direct inclusion by reference to general or speCla aw, or JU CI 

de%~~~~diu' i ·"1 am of the opinion the Lower Florida Keys Hospital Dbtt:ict, as a unit of 
I I g y'ent Wl'th J'urisdiction in only one county or a part thereof, IS therefore not 
oca governm ) d (b) F S th a unit of government 
~t~~ tff:~~~t:s a~e=~:dsi;2s~'~~~:J~(I)~), F.' S.: it';i~aSUbJlr~c~\lot~he A~mini~trditi:i 
Procedure Act only if expressly made subject ~hereto by egIs a ~ve!Ic or JU Cl 
decision. Therefore, since there is neither 11; speCIal nor. g~ner1l;11egIslative act, nor an 
existing judicial decision, applying or extending t~e A.dminIstratlv~ Procedure .Act to the 
Lower Florida Keys Hospital District, your questlOn IS answered 111 the negative. 

077-143-December 30,1977 

SUNSHINE LAW 

TAPE RECORDING OF MEETING BETWEEN MAYOR 
AND PRIVATE INDIVIDUALS 

To: J. H. Roberts, Jr., City Attorney, Lakeland 

Prepared by: Sharyn L. Smith, Assistant Attorney General 

QUESTION: 

Is there a violation of the Sunshine Law under the facts described 
hereinbelow? 

SUMMARY: 

It . t a violation of the Sunshine Law, s. 28~.011, F. S., for individual 
memb:r~ of a city commission to individu~y listen to a ~pe recording 

f a meeting between the mayor of the CIty, representatlv~S of a local 
orand an investor who has leased land from the CIty when no 
~~d!~~~ee~ists to indicate that the tape recording was made in order to 
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permit commissioners to secretly communicate with one another or to 
evade the requirements of the law. 

In 1974, t~e City of Lakeland leased certain land to a private investor for the purpose 
of constructmg a hotel to .be operated on the site of its new civic center. A local 
newspaper arranged a meeting between the investor, representatives of the newspaper 
and the mayor. At t~e request of the newspaper, the discussions were taped. In respons~ 
to a request by the Investor, the newspaper agreed not to publish the full content of the 
tapes because,of certai~ s~atements which the investor requested to be confidential. 

One of the city comIDlSSlOners requested that the city commission be permitted to hear 
the tape,. but the newspaper represent~tive said the tape would be available to individual 
COIDIDlSSlOners but not to the commisslOn collectively in a public meeting because of the 
newsPE:per's inability to keep confidential certain of the investor's statements. 

As city attorney, you have advised the commissioners that they could individually 
listen to the tape without violating the .Sunsl;ine Law:, s. 286.911, F. S. y: our reasoning 
was that no planned ef~brt ~o commuru,cate mforma~l(~n outside a pubhc meeting was 
present, there. was. no vlOlatlO!l at. the. time of the .or:glnal ~eeting, and it follows that 
there would lIkeWlse be no VlolatlOn If the COIDIDlSSloners listened individually to the 
tape. 

It does not app~ar t:rom either yo~ letter or ~he information you enclosed whether the 
mayor of the city IS also the chief executive officer. Assuming that she is the 
c0n:znis~ioners' fe~rs regarding listening to the tape are groundless since she would not 
l)rdinarJ!:r be subJect. to the law when acting in her capacity as chief executive. See 
~ennet~ v. Warden, 333 So.fd 97 (2 .J?q.A. Fla., 1976), and AGO 074-47. If, however, she 
IS a votmg member of the city COIDIDlSSlon, I do not believe that under the facts outlined 
!lbo.v~, the commissioners would be found in violation of the S~nshine Law by listening 
IndlVldually to the tape. 

The test of when the Sunshine Law is applicable to a given situation requires the 
presence of two or more commissioners who discuss matters on which they will take 
foreseeable action. City ot: M;iami Beach v. Berns, 245 So.2d 38 (Fla. 1971). In the instant 
case. ~wo or more ~omIDlsslOners were not actually present at the original meeting. 
Additionally, there IS no allegation that the meeting was taped in order to .permit the 
mayor ~o secretly communicate with fellow commissioners on an individual basis. Under 
these Circumstances, I do not believe that the Sunshine Law would prohibit the 'action 
c9ntemplated. This i., not to say, however, that shnilar situations could not be found to 
vlOlate the .law. If such a procedure were to be utilized to purposely evade the Sunshine 
Law's reqUlrements, a court could find that such procedures were in violation of the law 
See Town of Palm Beach v. Gradison, 296 So.2d 473 (Fla. 1974). . 

077-144-December 30, 1977 

ANTINEPOTISM LAW 

RELATIVES NOT PROHIBITED FROM WORKING FOR SAME 
AGENCY WHEN NEITHER HAS SUPERVISORY 

AUTHORITY OVER THE OTHER 

To: Lawrence Braisted, City AUorney, Winter Haven 

Prepared by: Jerald S. Price, Assistant Attorney General 

QUESTIONS: 

1. Would the appointment of the brother-in-law of the assistant fire 
chief and personnel officer, who has the authority and duty to perform 
department personnel functions inclu,ding interviewing prospective 
applicants, to th~ position of fireman by the (unrelated) fire chief viola~ 
the Florida NepotISm statute s. 116.111, F. S.? 

2. If question ] is answered in the negative, would the fireman be 
prevented from receiving promotions, pay increases, and other economic 
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benefits dming the term both he and his brother-in-law (the assistant fire 
chief) are employed? 

SUMMARY: 

The relative of the assistant chief and personnel officer of a fire 
department may be appointed or employed to the position of fireman by 
the (nonrelated) fire chief, if the assistant fire chief and personnel officer 
is not vested with and has not been delegated the authority to employ, 
appoint, promote, or advance (or recommend same). A nonrelated official 
may hire the relative of an existing department employee or official. 
Promotion or advancement, for purposes of the prohibItions in s. 116.111, 
requires an elevation in station or rank, not merely an increase in pay in 
the SRnle position. Violation of s. 116.111 by recommendation of a relative 
requires that the official or employee malting such a recommendation of 
his or her relative be vested with or delegated, by law, rule, or re~ation, 
the power or duty to make recommendations for appomtment, 
employment, promotion, or advancement. 

I would first note that the relationship of brother-in-law is covered by the antinepotism 
statute (s. 116.111, F. S.), as it is among those classes of relationship specifically set forth 
in s. 116.111(l)(c). However, the fact which must be determined in this instance, and 
whenever the prohibitions of s. 116.111 are applied, is the relationship of the job 
applicant to the official in whom is vested, or to whom has been delegated, the authority 
to employ, appoint, promote, or advance (or to recommend same). The prohibitions of s. 
116.111 apply only to a "public official" as defined in s. 116.111(1)(b): 

"Public official" means an officer, including a member of the legislature, the 
governor, and a member of the cabinet, or employee of an agency in whom is 
vested the authority by law, rule, or regulation, or to whom the authority has 
been delegated, to appoint, employ, promote, or advance individuals or to 
recommend individuals for appointment, employment, promotion, or 
advancement in connection with employment in an agency .... (Emphasis 
supplied.) 

The employee in question is not, according to your letter, related to the official in whom 
is vested the appointing or employing authority (the fire chief). The employee is related 
only to the per·son holding the position of assistant fire chief and personnel officer. In 
AGO 071-258, this office concluded: 

A department head or other official having the appointing power who is not 
related to a prospective appointee may appoint such person to an office or 
position of employment even though the prospective appointee is related to an 
existing officer or employee in the department. 

It was emphasized in AGO 071-258 that s. 116.111 "applies only to those officials who 
have the power to appoint (or to promote, or to recommend for appointment or 
promotion) persons to public office or employment. And it prohibits such public officials 
from appointmg (or promoting or recommending) their own relatives .... " In AGO 073-
397, this office approved the appointment of a police lieutenant's daughter to the position 
of police officer where a third party was vested with the authority to hire and promote. 
And, it was emphasized in AGO 074-255: 

The antinepotism statute was clearly not intended to prevent relatives from 
working together in public employment. The statute simply prohibits one who 
has the authority to employ, appoint, promote, advance, or recommend same 
from using that authority with respect to his or her own relatives. (Emphasis 
supplied.) 

Thus, it would appear to be the prohibition against recommending one's relative for 
employment or appointment which would have to be considered in regard to the initial 
hiring of the employee in question. If, "by law, rule, or regulations," the assistant fire 
chief and personnel officer has been vested with or delegated the authority or duty to 
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recommend individuals to be firemen, and he uses such authority to recommend his own 
relative, there would appear to be a violation of s. 116.111(2)(a), F. S., which provides in 
pertinent part: 

An individual may not be appointed, employed, promoted, or advanced in or to 
a position in an agency if such appointment, employment, promotion, or 
advancement has been advocated by a public official, serving in or exercising 
jurisdiction or control over the agency, who is a relative of the individual. 
(Emphasis supplied.) 

In the instant matter, it appears that the assistant fire chief and personnel officer 
merely performs functions such as administering aptitude tests to job applicants, 
conducting background investi~ations, etc. If the duties of the assistant fire chief and 
personnel officer pertaining to Job applicants are, in fact, limited to such administrative 
tasks, and if the assistant fire chief and personnel officer has not been assigned "by law, 
rule, or regulation" the duty of making recommendations from among the job applicants 
in regard to whom he has performed such administrative functions, the fire chief could 
appoint or employ the relative of the assistant fire chief and personnel officer without 
violating any provision of s. 116.111. 

If the relative of the assistant fire chief and personnel officer is validly appointed or 
employed by the fire chief under the circumstances already discussed, there would have 
to be made a second determination as to precisely where the authority to promote or 
advance rests. If such authority is vested solely with the fire chief (and the assistant fire 
chief and personnel officer does not have the duty of making recommendations for 
promotion or advancement), the fireman in question could be promoted or advanced by 
the chief. In considering the prohibition against promotion or advancement of a validly 
hired employee, it should also be noted that the terms "promotion" and "advancement" 
have definite, limited meanings in the context of s. 116.111. It was concluded in AGO 070· 
76 that a public official may include a relative in a routine salary increase. That 
conclusion was based on the premise that the terms "advance" and "promote" 
contemplate an elevation in station or rank, rather than merely an increase in salary in 
the same position. That inter~retation by this office was confirmed in the case of 
Slaughter v. City of JacksonVllle, 338 So.2d 902 (1 D.C.A. Fla., 1976). The court in 
Slaughter quoted from AGO 070·76 and stated, at 904: 

[HJad the legislature intended for the term "advancement" to include a salary 
increase without an increase in grade, it could very easily have said so. It is our 
view that it is only an increase in grade which elevates an employee to a higher 
rank or position of greater personal dignity or importance and is an 
advancement or promotion. 

I trust that the matter with which you are concerned may be resolved finally and 
unequivocally by your application of the general statements contained herein and in the 
prior nepotism opinions of this office referred to above to all aspects of the instant factual 
situation (particularly the precise allocation of authority between the fire chief and the 
assistant fire chief and personnel officer). 
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FLORIDA'S GOVERNMENT·IN·THE·SUNSHINE 

AND 

PUBLIC RECORDS LAW MANUAL 

INTRODUCTION 

At different times and for different subjects some men impose and other men 
accept a particular standard of secrecy. The frontier between what is con­
cealed because pUblication is not, as we say "compatible with the public in­
terest," fades gradually into what is concealed because it is believed to be none 
of the public's business. Walter Lippman, Public Opinion, Penguin Books, 
First Ed. (New York, 1946). 

Since the enactment of Florida's Government·in-the-Sunshine Law in 1967, and 
the Public Records Law in 1909, as amended, the courts of this state have, on a 
number of occasions, decided questions regarding the applicability of these acts to 
particular meetings or records. Additionally, the Office of the Attorney General has 
been frequently requested to render advisory opinions based upon these judicial 
decisions when questions regarding the applicability or requirements or these laws 
have arisen throughout the state. 

As the number of requests for opinions concerning access to government 
meetings and information has multiplied through the years, so too has the volume of 
information issued by this office concerning these two areas. Because these topics are 
ones of increasing public concern and inquiry, the Attorney General believes that a 
concise and complete reference manual outlining the scope and requirements of these 
laws should prove to be an invaluable tool for those interested in the operation of state 
and local government. 

Presently, a1150 states and the federal government have enacted some form of 
legislation guaranteeing to citizens the right to attend public meetings. Forty·nine 
states and the federal government have laws regulating access to and use of public 
documents. An examination of these various laws reveals that Florida's Sunshine and 
Public Records Laws are among the broadest and most all-encompassing of their 
kind in the entire nation. Florida has also been fortunate in possessing a judiciary 
genuinely concerned with the public's "right to know" and which has, almost without 
exception, steadfastly refused to weaken these laws by restrictive interpretation. 
This combination of strong and comprehensive open government laws and a judiciary 
which has zealously safeguarded the rights of Florida citizens has served to establish 
Florida as a leader among states in the fight for open and accountable government. 
The people of the State of Florida owe particular thanks to Justice James C. Adkins 
for his immeasurable and consistent contributions in this area. 

It has been accurately observed that public officials, whether career civil ser­
vants, elected or political appointees, seem all too often to have one thing in common 
- they like secrecy. Confidential memos, secret documents, closed meetings and the 
like were at one time the rule in this state rather than the exception they are today. 
The road that Florida has elected to pursue has often been a difficult one which has 
been delayed by lengthy judicial skirmishes. Today, however, the people of this state 
can be justifiably proud of the national reputation which Florida has gained regarding 
citizen control over and participation in government decisionmaking. While otl:ler 
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states and the federal government are' th . 
panding their Sunshine and Publi~ Reco~~s ~a~~c;~s ~~ d~al;Ing the merits of ex­
example of what can be accom lished h .! ~rI a . as served as a working 
cerely believe in and follow the s~irit an:th~~ O:CCI~ls In pohcymaking positions sin­
the negative side effec:ts of open overnmenf 1'.0 open government laws. Many of 
Public Records Laws predicted ;Ould b f 11' which opponents of the Sunshine and 
considered, have failed to materialize I~~ea~he sta~e w~en such laws were being 
years that government can deal with its cT • we. ave earned over the past ten 
without suffering any of the serious adv I Izenry In an ope~ and candid manner 
various reasons Oppose these laws. erse consequences predIcted by those who for 

What follows are some of the more comm I ked . 
Attorney General's Office for resolution and t~n y as qU~tIOns presented to the 
office have provided. This mai.ual is divided' e answers. w Ich th~ courts and this 
the S~nshine Law an~ the second with the PUbl~~t~:~r~~~~s, the fIrst dealing with 

FI~!ly, I w?uld like to express my sincere thanks to Sh . '. 
the OpinIOnS DIVision, Attorney General's Ofr f h aryn Ly~n SmIth! ~hlef of 
manual and the New York Times Com Ice, or . er ef~orts In compIling this 
through a public interest research gran£.my for making this publication possible 
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PART I 

FLORIDA'S GOVERNMENT-IN-THE-SUNSHINE LAW 

The Sunshine Law reads as follows: 

286.011 Public meetings and records; public inspection; penalties.-
(1) All meetings of any board or commission of any state agency or 

authority or of any agency or authority of any county, municipal corporation or 
any political subdivision, except as otherwise provided in the Constitution, at 
which official acts are to be taken are declared to be public meetings open to 
the public at all times, and no resolution, rule, regulation or formal action shall 
be considered binding except as taken or made at such meeting. 

(2) The minutes of a meeting of any such board or commission of any 
such state agency or authority shall be promptly recorded and such records 
shall be open to public inspection. The circuit courts of this state shall have 
jurisdiction to issue injunctions to enforce the purposes of this section upon 
application by any citizen or'this state. 

(3) Any person who is a member of a board or commission or of any 
state agency or authority of any county, municipal corporation or any political 
subdivision who violates the provisions of this section by attending a meeting 
not held in accordance with the provisions hereof is guilty of a misdemeanor of 
the second degree, punishable as provided in s. 775.082 or s. 775.083. 

286.012 Voting requirement at meetings of governmental bodies. - No 
member of any state, county, or municipal.'governmental board, commission, 
or agency who is present at any meeting ot , ny such body at which an official 
decision, ruling, or other official act is to be t..!ken or adopted may abstain from 
voting in regard to any such decision, ruling, or act, and a vote shall be 
recorded or counted for each such member present, except when, with respect 
to any such member, there is or appears to be a possible conflict of interest 
under the provisions of s. 112.311, s. 112.313, or s. 112.3143. In such cases said 
members shall comply with the disclosure requirements of s. 112.3143. 

A. WHAT PUBLIC AGENCIES ARE COVERED BY THE SUNSHINE LAW? 
In Times Publishing Company v. Williams, 222 So.2d 470 (2 D.C.A. Fla., 1969), the 

Court expressed the view that the Legislature intended to extend the application of the 
Sunshine Law so as to bind " ... every board or commission of the state or of any 
county or political subdivision over which it has dominion or control." In City of 
Miami Beach v. Berns, 245 So.2d 38 (Fla. 1971), Justice Adkins noted that the 
Legislature was aware of this judicial interpretation at the time it met in 1970 and did 
not amend the law. The Court further held the Sunshine Law to be applicable to 
government at the municipal as well as state and county level. 

Based upon the specific terms of the statute, and the test of "dominion or control" 
which was approved by the Court in Berns, the following public entities have been 
specifically found by this office to be within the scope of s. 286.011, F. S.: Civil service 
boards, AGO's 071-29 and 073-370; special taxing districts, AGO 071-171; district school 
boards, AGO 071-389; mosquito control districts, AGO 073-8; regulatory boards under 
the Department of Professional and Occupational Regulation, AGO's 072-400 and 074-
84; Public Service Commt~sionJ AGO 073-344j Board of Governors of a municipal 
country club, AGO ,073-366; special fire control districts, AGO 074-169; regional 
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planning councils, AGO 074-364; Board of Regents, AGO 074-267; human relations 
boards, AGO 074-358; Assessment Administration Review Commission AGO 075-37' 
Florida Barbers' Sanitary Commission, AGO 075-307; appointed b~ard of com: 
m!ss!oners of municipal housing authorities, AGO 076-102; Central Florida Com­
mission on the Status of Women, AGO 076-193; District Mental Health Boards, AGO 
076-202.; State Board of Accountancy, AGO 070-225; Broward County Beautification 
Co~mlttee, AGO 076-230; Florida Condominium Association, Inf. Op. to James 
EWIng, Jan.uary 29, 1973; Metropolitan Dade County Commission on the Status of 
Women, Inf. Op. to Mrs. Betty Murphy, March 8, 1972' police complaint review 
boards, Mailgram sent to Mr. Ben Bolar, January 23, 1975; mental health district 
boards, Inf. Qp. to Mr. Stanley Wolfman, June 20, 1975; Board of Trustees of the Bass 
Museum, Inf. Op. to ~epresentative Joe Gersten, August 30,1976. Additionally, in an 
Inf. Op. to Mr. MartIn Dyckman, May 18, 1972, political parties of the state were 
advised to comply with the Sunshine Law. 

In AGO 073-223, it was stated that the Sunshine Law was equ!l1ly applicable to 
elected and appointed bodies. . 

The issue of whether members-elect of boards or commissions are subject to the 
law was decided in Hough v. Stembridge, 278 So.2d 288 (3 D.C.A. Fla., 1973). In 
Hough, the. c~urtheld, at 289, that "members-elect of boards, commissions, agencies, 
etc:, ~re wlthm the ~cope .of the. ~ov~rnment-i~-the-Sunshine Law." Attorney General 
OpmlOn 074-40 applied this decISion In concludIng that elected officials prior to taking 
office can be liable for "sunshine" violations, 

T~e Sunshin~ Law is als~ applicable to meetings between a mayor and a city 
councIl member if the mayor IS a member of the council or has a voice in decisions 
Inf. Op. to Mrs. Virginia .~ercer, ~ece~ber 13, .1973. The Sunshine Law is applicabl~ 
to the m~yor when exerclsmg a legislative functIon such as voting in case of a tie. It is 
not applicable, however, when the mayor's functions are purely administrative or 
w,hen he is acting i~ an executive capacity, i.e., exercising veto power over or­
dIna?ces and resolutIOns. AGO 075-210. The fact that a city councilman is owner and 
publisher of the local newspaper does not serve to exempt such councilman from the 
scope of s. 286.011, F. S. Inf. Op. to Mr. J·ohnie A. McLeod, November 2,1976. 

1. CAN 'mE SUNSHINE LAW APPLY TO A SINGLE INDIVIDUAL OR A 
SITUATION WHERE TWO MEMBERS ARE NOT ACTUALLY PRESENT? 

While ordinarily s. 286.011, F. S., is applicable to "tWOI or more members" of a 
board or commission, see Hough v. Stembridge, supra, and City of Miami Beach v. 
Berns, supra, at 41, certain factual situations have arisen where this office has, In 
order to assure public access to decisionmaking processes of boards and com­
missioll&, felt compelled to state that in order to prevent the circumvention of the 
statute, the presence of two individuals might not always be necessary in order for a 
violation of the law to occur. cf. Town of Palm Beach v. Gradinon, 296 So.2d 473,477 
(Fla. 1974), in which Justice Adkins expressed the view of a majority of the court that 
"[t]he statute should be construed so as to frustrate all evasive devices.'" 

For example, the first such incident which came to this office's attention involved 
the use of memorandums to conduct city business. One member of a city commission 
initiated a memorandum reflecting his or her thoughts on a given subject. Appended 
to this would be writing space for other members to concur or disapprove in the 
position taken by the oI:iginator. The originator would then place the memorandum in 
an agreed-upon receptacle at the offices of the public body. Upon completion of all 
the signatures, the substance of the memorandum would have the effect of. becoming 
the official action of the entire body. This procedure was said to violate the Sunshine 
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Law despite the absence of a "meeting" between two or more members. Inf. Op. to 
John J. Blair, June 29, 1973. 

In AGO 074-84, it was concluded that a proceeding authorized by and under the 
direction of a state board where a single member of the board or a single member of 
the board and the executive director directed such meeting was subject to the Sun­
shine Law. 

A school board was advised in AGO 074-197 to refrain from holding weekly private 
luncheon meetings between individual board members and staff the day before 
regularly scheduled board meetings. At these meetings individual board members 
would go over the next day's agenda and discuss problem areas with a member of the 
staff. This office advised the Board to discontinue such meetings because of possible 
adverse effects such private meetings could have on the subsequent public meeting. 
But cf. Occidental Chemical Co. v. Mayo, et al., 351 So. 2d336 (Fla. 1977). 

In AGO 074-294, s. 286.011, F. S., was held applicable to a single member of a board 
or commission to whom the authority to act on behalf of the board in matters such 
as lease of land, etc., had been delegated, and, therefore, such member was 
prohibited from secretly negotiating any such lease. 

Similarly, AGO 075-41 expressed the view that the Sunshine Law w~s applicable to 
any investigative hearing dealing with the morale problems of a police department 
regardless of whether the mayor, city council or outside parties presided at such 
hearing. 

By way of contrast, AGO 074-47 held that a city manager who was the chief 
executive officer of a local governmental body was not subject to the Sunshine Law so 
long as he did not act as "liaison" for board members or attempt to act in the place of 
board members at their direction. Additionally, city managers and other executive 
administrative officers who serve public bodies should refrain, whenever possible, 
from contacting each member of the public body which they serve in order to 
ascertain the member'S vote on a particular matter pending before such body. AGO 
075-59. 

Attorney General Opinion 075-210 stated that a mayor of a city who has a voice in 
decisionmaking thr~ugh the power to break tie votes should not confer privately with 
members of the city council regarding matters of pending business if such matters 
would come before the council and could require the mayor to exercise thils power. 

2. ARE ADVISORY BOARDS SUBJECT TO THE SUNSHINE LAW? 
The Supreme Court has held that an ad hoc advisory board, whose powers were 

limited to making recommendations to a public agency and which possessed no 
authority to bind said agency in any way whatsoever, was subject to the Sunshine 
Law. Town of Palm Beach v. Gradison, supra. Also see IDS Properti1es v. Town of 
Palm Beach, 279 So.2d 353 (4 D.C.A, Fla., 1973), holding that the~e is no "~overrunent 
by delegation" exception to the Sunshine Law; therefore, pubhc agenCIes may not 
conduct the public's business in secret through the use of an "a~ter ego." Since this 
significant opinion was issued, this office has, on numerous occaSIOns, been requested 
to render opinions regarding the applicability of this judicial decision to various types 
of advisory bodies. Prior to the issuance of these dooisions, various governmental 
agencies throughout the state had attempted, often successfully, to conduct public 
business privately, through the use of ad hoc committe:es c~mposed. of private citizens 
or employees. Even prior to Town of Palm Beach, JustIce Adkins had expressed 
concern with the growing practice of "government by committee" as a means of 
circumventing the Sunshine Law. Jones v. Tanzler, 238 So.2d 91 (Fla. 19'"/0) (Adkins 
J., concurring specially). While the question of whether and to what extent advisory 
boards are subject to s. 286.011, F. S., was not unequivocally answered until Town of 
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Pal~ Beach, this office had, prior to the issuance of that decision, advised public 
bodIes throughout the state that advisory boards were subject to the Sunshine Law. 
See AGO 073-159 in which the meetings and proceedings of the City of Venice Planning 
Commission were said to be subject to s. 286.011, F. S. 

. In ~GO 07~-267 .an ad hoc advisory committee which was appointed by a 
unIVersIty presIdent ill order to make recommendations to the president concerning 
the operation of the university which either required the approval of the Board of 
Regents before being implemented or were implemented by the president based upon 
authority delegated to him by the Board of Regents, was subject to the Sunshine Law. 
It was noted that the discussions and recommentiations of the committee constituted 
an important part of the decisionmaking process and the meetings at which the 
recommendations were discussed and finalized were often the only meetings at which 
meaningful input from the university community and the public could be heard and 
considered before the final action was taken. Accord: Cathcart v. Anderson, 530 P.2d 
313 (Wash. 1975) en banc, citing Board of Public Instruction of Broward County v. 
Doran, ~24 ~o. 2~ 6?3 (Fl~. 1?69) , and holding that Washington's Open Public Meetings 
Act, w~1Ch I~ strikmgly sImIlar to s. 286.011, F. S., was applicable to monthly meetings 
of a UnIVersIty law school faculty. Bui; see Marston v. Gainesville Sun Publishing Co., 
341 So.2d 783 (1 D.C.A. Fla., 1976). 

Career service grievance proceedings were said to be subject to s. 286.011 in AGO 
074-290. It was stated that when a university, through its president and with the 
approval of the Department of Administration, delegates the statutory authority over 
grievance proceedings of career service personnel to an employee committee such 
committee cannot avoid the requirements of the Sunshine Law. But see Ben~ett v. 
Warden, 333 So.2d 97 (2D.C.A. Fla., 1976). 

Similarly, a university "search committee" whose purpose was to interview 
candidates for positions and make recommendations to the university president 
based upon such interview was said to be prohibited from holding such interviews in 
secret. Inf. Op. to Sena tor Jack D. Gordon, October 14, 1974. 

In Inf. Op. to Mr. Frank Kernberger dated August 28, 1974, it was stated that if 
three members of a city commission form an ad hoc committee to investigate charges 
against the city's police chief, the members' meetings were subject to s. 286.011, F. S. 
Also, meetings of the "Admissions Advisory Committee" of the Escambia Nursing 
Home at which members decide the eligibility of patients for admission or make 
recommendations concerning admissions must be held in the sunshine. Inf. Op. to 
Senator W. D. Childers, October 3, 1974. 

The Central Florida Commission on the Status of Women, an advisory board 
appointed to make recommendations to several county commissions that created it 
and appointed the members thereof, was advised in AGO 076-193 to comply with the 
law. Attorney General Opinion 077-43 found a committee selected by a county bar 
association at the request of and pursuant to delegated authority by a district school 
board to screen applicants for the position of school district attorney and to make 
recommendations or nominations to the board for its consideration in the ap­
pointment, likewise subject to the law. 

3. DOES THE SUNSHINE LAW APPLY TO THE GOVERNOR, THE 
LEGISLATURE OR LEGISLATIVE COMMITTEES~ 

In an Inf. Op. to Mr. William Muntzing, January 17, 1973, this office expressed the 
view that the Governor is not subject to the Sunshine Law when he is discharging his 
constitutional duties as the state's chief executive officer. On the other hand the'law 
is applicable to the Governor and Cabinet when sitting in their capacity as' a board 
created by the Legislature such as the Board of Trustees of the Internal Improvement 
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TrustFund, the State Board of Education, the Department of Natural Resources etc. 
In such limited circumstances, the Governor and Cabinet are not exercising po~ers 
derived from the Constitution and are, therefore, subject to legislative "dominion 
and control" when so presiding. See s. 3, Art II, State Const. 

In AGO 072-16 it was stated that the law was applicable to the Legislature and, 
hence, two or more legislators could not hold a "secret meeting" with the intention of 
excluding the public and the press for the purpose of deciding upon a "mutual voting 
pattern" or other course of action with respect to a particular legislative matter. 
Subsequently, however, in City of Safety Harbor v. City of Clearwater, Case No. 
40,269, order filed May 14, 1974, a circuit judge ruled that since s. 286.011 had criminal 
sanctions it was entitled to a strict construction and, therefore, the Legislature did not 
fall within the plain meaning of the statute. Compare Board of Public Instruction of 
Broward County v. Doran, supra, at 699: "Statutes enacted for the public benefit 
should be interpreted most favorably to the public. The fact that the statute contains a 
penal provision does not make the entire statute penal so that it must be strictly 
construed." 

Because of this apparent conflict, this office continues to be of the view that, until 
stated otherwise by the Supreme Court, the Sunshine Law is indeed applicable to the 
Legislature. Also see AGO 077-10 which sets forth in detail the legal position which this 
office has taken regarding this matter and which construed the legislative history and 
language of the Sunshine Law as it relates to this issue. 

B. TO WHA'f AGENCY ACTIONS OR ACTIVITIES IS THE SUNSHINE LAW 
DIRECTED? 
1. DOES THE TERM "MEETING" INCLUDE SUCH THINGS AS BRIEFING 
SESSIONS, WORKSHOP MEETINGS, INFORMAl, DISCUSSIONS AND OTHER 
MEETINGS OF THE PUBLIC BODY WHERE NO FORMAL VOTE IS TAKEN~ 

The Sunshine Law extends to discussions and deliberations as well as formal 
action taken by a public body. As succinctly stated by Justice Adkins in Board of 
Public Instruction of Broward County v. Doran, supra, at 699: 

The right of the public to be present and to be heard during all phases of 
enactments by boards and commissions is a source of strength in our country. 
During past years tendencies toward secrecy in public affairs have been the 
subject of extensive criticism. Terms such as managed news, secl'et meetitlgs, 
closed records, executive sessions, and study session.. have become 
synonymous with "hanky panky" in the minds of public-spirited citizens. One 
purpose of the Sunshine Law was to maintain the faith of the 1}ublic in govern­
mental agencies. Regardless of their good intentions, these specified boards 
and commissions, through devious ways, should not be allowed to deprive the 
public of this inalienable right to be present and to be heard at all deliberations 
wherein decisions affecting the public are being made. (Emphasis supplied.) 

Accordingly, the law is applicable to any gathering where the members deal with 
some matter on which iOl'eseeabie action will be taken by the board. Id., at 968. 
Similarly, in Times Publishing Co. v. Williams, supra, at 473, the Second District held 
that under s. 286.011, F. S.: 

Every thought, as well as every affirmative act, of a public official as it relates 
to and is within the scope of his official duties, is a matter of public concern; 
and it is the entire ~ecision-making process that the legislature intended to 
affect by the enactment of the statute before us. This act is a declaration of 
public policy, the frustration of which constitutes irreparable injury to the 

323 

_ll 
==~============~-------------------------------------~.--.. --~------------------------------~ ... --~~.~. ~~ 

i . \ 
! 
I 
r 
~ 
~ 

r 
1 



--------------------------------------------~----~-------------------------------------. ---

A:\:\l'AL REPOHT OF THE ATTOH:\EY CE:\EHAL 

pu~l~c i?teres!. Every step in the decision-making process, including the 
decIsIOn Itself, 1:' a necessary preliminary to formal action. It follows that each 
suc~ st~p ~o~tltutes an ."official act," an indispensable requisite to "formal 
actIOn, wIthm the meanmg of the act. 

. Furthermore,. it clearly is the how and the why officials decided to so act which 
mterests the pu~llC. Also see Sacramento Newspaper Guild v. Sacramento County 
Board of SuperVIsors, 69 Cal. Rptr. 480, 487 (1968), quoted with approval in Town of 
Palm Beach v. Gradison, supra, at 477, in which the Court held: 

An ir;£0r?lal conference or caucus permits crystallization of secret decisions to 
a pomt J.ust short of ~eremonial acceptance. There is rarely any purpose to a 
nonp~bhc pre-meeting conference except to conduct some part of the 
~ecI~Ional pr.ocess. behind closed doors. Only by embracing the collective 
mqUIry and dIS.cusslOn sta~es, as well as the ultimate step of official action, can 
an. op.en meeb~g regu!ahon frustrate these evasive devices. As operative 
crIterIa, formality and mformality are alien to the law's design exposing it to 
the very evasio~s it was designed to prevent. Construed in the light of the 
Brown Act's objectives, the term "meeting" extends to informal sessions or 
co~erences of the board members designed for the discussion of public 
busmess. 

Wi~h these jud~;ial prinCiples i? mind, this office has consistently stated that 
gathermgs such as workshop meetmgs" of planning and zoning commissions AGO 
074-94; "conference sessions or meetings" held by a town council prior to r~ular 
meetings, AGO 074-62; "conciliation conferences" of a Human Relations Board AGO 
074-35~; "~act-finding" discussions between two or more ci ty council members 'and a 
planmng fJrm, AGO 074-273; discussions by special districts of preaudit reports AGO 
073-8; "executive work sessions" of a municipal housing authority AGO 076-102' 
"work sessions" of a city council, Inf. Op. to Hon. Glen Darty. March 24 1972: 
"executive sessions" held to discuss personnel matters, Inf. Op. to Ms. M~rgaret 
Bosarge, J?ecember 22, ~972; and "courtesy meetings" of a town council, Inf. Op. to 
the H~n. RIchard Gerstem, November 18, 1975, are all subject to the commands of the 
Sunshme Law. 

Additi?nally, the law is applicable to all deliberations of a public body. For 
exaT?ple, 10 A~O 074-364 .. , s. 286.011, F. S., was said to apply to deliberations of a 
Reglonal PI:'lnmng CounCIl when considering a Development of Regional Impact. 

In parbcular regard to what business must be discussed in an open public 
meeting,. this office stated in AGO 075-37 that a covered board must conduct'its non­
subs~nbve business in the sunshine if such business requires board action or ap­
proprIately should be brought before the board for consideration. 

2. ARE QUASI-JUDICIAL HEARINGS OR MEETINGS AT WHICH PER· 
SONNEL OR OTHEH. MATTERS ARE DISCUSSED AND DELIBERATED UPON 
EXEMPT FROM THE ACT'? 

In specific regard to personnel matters, the court in Times Publishing Co, v. 
Williams, supra, at 473 stated: 

Concerning personnel matters, it (the school board) contends that innocent 
~cho?l person~el may be ruined for life or their character assassinated if 
~earmgs relatmg to c~arges of misconduct are aired publicly and prove to be 
Ill-founded. Be that as It may, the act is regulatory in nature and deals with the 
powers and discretion of certain governmental agencies. It is not in and of 
Itself concerned with any rights or privileges of third parties dealing with such 
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agencies. Any rights or privileges these third parties might have must be found 
elsewhere, and the governmental agencies involved cannot rely on such rights 
or privileges of third parties to extend their own powers and discretion 
regarding closed meetings contrary to the clear prohibition of the act. 

Appellee submits also that the public interest is best served in many instances 
when matters relating to the hiring of school personnel can be discussed 
privately in an atmosphere conducive to uninhibited inquiry into such persons' 
background, qualifications, character, and so forth. Regardless of the wisdom 
of its position and regardless of good motive on its part, the power or discretion 
to decide questions of closed meetings for such purposes is no longer the ap­
pellee's to exercise. We are certain that the public-at-Iarge is as interested in 
the good quality of school personnel as is appellee; and it must always be kept 
in mind that appellee, no less than any otlier governmental body, is an agency 
of the public-at-large, and possesses just so much delegated authority and 
privileges as the public (in this case through the constitutional vehicle of 
legislation) chooses to give it. The public has chosen to deny any privilege or 
discretion in appellee and similar governmental bodies to conduct closed 
meetings. 

Furthermore, "personnel matters" are not sa(:rea nor legally privileged, nor 
do they enjoy any insulation from legislative control. Here we are aided by the 
history of the act's passage, and conclude that the legislature specifically 
intended to include "personnel matters" within the "open meetings" mandate 
of the act. After the Senate had passed Senate Bill 9, which became Chapter 67· 
356, the House of Representatives informed the Senate that they had passed 
the bill with several amendments. One amendment sought by the House read 
as follows: "This act shall not apply to hearings involving individuals charged 
with violation oflaws or regulations respecting employment." I Journal of the 
House 950 (June 5, 1967). The Senate refused to concur in this amendment and 
returned the bill to the House where it subsequently passed it in its present 
form. 
Subsequently, in Canney v. Board of Public Instruction of Alachua County, 278 So.-

2d260 (Fla. 1973), the Court held that there is no "quasi-judicial" exception under the 
Sunshine Law which could be utilized to allow closed-door hearings during the 
deliberative process even when a board or commission is acting in a "quasi-judicial" 
capacity. On the basis of these decisions, this office concluded that aU deliberations of 
a Civil Service Board, AGO's 071-29 and 073-370, Assessment Administration Review 
Commission, AGO 075-37, and Fair Housing and Employment Appeals Board, Inf. Op. 
to Nikki Beare, April 20, 1977, were subject to s. 286.011, F. S., notwithstanding the fact 
that said boards were at the time acting in a "quasi-judicial" capacity. Moreover, in 
an Inf. Op. toMs. Margaret Bosarge, December 22, 1972, it was stated that "executive 
sessions" could not be held in secret in order to privately discuss personnel matters. 
In another Inf. Op., this time t~ J. T. Frankenberger, June 6, 1974, it was further 
stated that tWv ... r more members of a city council may not meet in secret to discuss 
personnel matters such as salaries, fringe benefits, etc. However, in State of Florida 
Department of Pollution Control v. State of Florida Career Service Commission, 320 
So.2d 846 (1 D.C.A. Fla., 1975), the First District found the deliberations of the Career 
Service Commission to be exempt from the Sunshine Law since such proceedings are 
" ... quasi-judicial and not subject to Chapter 286, Florida Statutes." In Inf. Op's. to 
Ben R. Patterson, November 10, 1976, !lnd Nikki Beare, April 20, 1977, this office 
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... ....... .... . ....... 'diS'cussedilie confIlct l:iet\veen'C~nney ~nd Department of Pollution Control, supra, 
and stated that until Canney was receded from by the Supreme Court of Florida no 
quasi-judicial exception exists under the Sun~hine Law. Also see Occidental Chemical 
Company v. Mayo, et aI., supra, citing Canney for the proposition that the fact that the 
Public Service Commission's decisionmakh1g process has been characterized as 
"quasi-judicial" does not exempt the same from s. 286.011, F. S. 

AGO 071-394 advised a district !:lchnolbl)1'l"Q tb..2t inte!"'lic;-;:; withapplkttiTLs lor the 
position of superintendent were subject to the Sunshine Law. 

3 .. ARE CONSULTATIONS WITH LEGM, COUNSEL SUBJECT TO 'T'HF. ~TJN-
SHINE LAW? --- --_. 

This office in AGO 073-56 stated that s. 286.011 is applicable to meetings between a 
governmental agency and its attorney when such meetings are held to discuss 
proposed or pending litigation. 

Such a conclusion follows from the specific holding of the Court in City of Miami 
Beach v. Berns, supra, at 40: 

The quest.ion of '.Nheth~t s€-~ret sessions cottld be heln t'lnnn~rninll' 
privileged'matter was definitely determined in Board of Public inst;;~ti~~-~f 
Broward County v. Doran, supra. The opinion contains the following: 

"The fLnal judgment, inter alia, enjoins the defeiluant from the holding of 
any meeting or conference sessions, 

" , ... at ~~ich are held .a?y discussions. on current, or foreseeably so, 
matters not prIvIleged, pertammg to the dutIes and resDonsibilities of the 
Board of Public Instruction of Broward County.' ~ 

"Fla. Stat., s. 286.011 (F .S.A.) contains no exception. Therefore this 
portion of the final judgment is amended so as to read as follows: ' 

" , " . at which are held any disC'm:;"jor.s on matte:::: ~er!:aiI'jng to to,>" 
duties and re..c:;ponsibilities of the Board of Public Instruction of Broward 
County.' " (p. 700) 

. ~hether Fla. S~t. s. 286.011, F.S.A., should authorize secret meetings for 
pnv.ileged matter IS the concern of the Florida Legislature and unless the 
Legislature amends Fla. Stat. s. 2-86.011, F.S.A., it should be construed as 
containing no exceptions. 

Bu~ see Marston v. G~inesville Sun Publishing Co., 341 So.2d 783 (1 D.C.A. Fla., 1976), 
which exempts meetings of the Honor Court at the University of Florida from s. 
286.011, F. S., on the ground that such body c(-lsiders privileged or confidential 
documents, i.e., student disciplinary records. 

Prior to the issuance of the reported opinions in Berns, another opinion was filed 
by the Supreme Court. This first opinion gave the impression of approving the "at­
torney-client" privilege exception delineated by the Second District in Times 
Publishing Co. v. Williams, supra. When this was brought to the Court's attention the 
original ~pinion ,,:as withdrawn, rehearin~ was granted and a new revised opi~ion 
was p~bhshed which stated that no exceptIons exist under the law. On April 8, 1971, 
followmg the release of Berns, the chairman of The Florida Bar Committee on 
Professional Ethics advised a government attorney that it does not violate 
professional ethics to discuss pending or prospective litigation in open meetings if 
such is required by law. (Letter Opinion on file in the Attorn~y General's Office.) 
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It might also be noted that much of the confusion surrounding this question arises 
because of a basic misunderstanding regarding the scope and purpose of the 
privilege. ~he "attor~ey-client" privilege does not belong to the attorney, but rather 
to the pl.lbhc body WhlCh the attorney represents and {oust be asserted by said body. I 
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The Legislature in enacting the Sunshine Law exercised its legislative prerogative 
and waived any privilege which might have existed on behalf of covered boards and 
commissions throughout the state vis-a-vis this exception. The judicia!'Y clearly 
recognized the power of the Legislature to so provide when it excepted conversations 
required by law from the scope of the confidentiality privilege. Com.pare Askew, et al. 
v. City of Ocala, et al., - So.2d - (Fla. 1977), Case No. 50,221, June 7, 1977, and 
Mitchell v. School Board of Leon County, 335 So.2d 354 (1 D.C.A. Fla., 1976) with State 
vI Flolida ex rei. Veale v. City oIBoca Raton, - So.2d - (4 D.C.A. Fla., 1977), 
Case No. 75-2257, filed December 29,1977 and Wait v. Florida Power & Light Co.,-­
So.2d - (1 D.C.A. Fla., 1977), Case No. HH-406, filed January 18, 1978, holding that 
the Legislature has waived the "attorney-client privilege" for all public agencies 
through the enactment of s. 119.07(2)(a), F.S. 

During the 1977 legislative session, HB 1107 was enacted which permitted 
public agencies to meet in secret with their attorneys in order to discuss pending 
litigation. However, after careful consideration, the Governor vetoed HB 1107 at the 
urging of various concerned citizens and public interest organizations throughout the 
state. 

4. ARE NEGO'fIA TIONS FOR THE SALE OR PURCHASE OF REAL 
PROPERTY BY A PUBLIC AGENCY REQUIRED TO BE CONDUCTED OPENLY? 

This question was likewise answered in City of Miami Beach v. Berns, supra. As 
the Court noted, had the Legislature intended to exempt land acquisitions and con­
demnation matters from the scope of the law it could have easily done so. Since the 
Legislature has not seen fit to exempt such transactions, they must be held in the 
sunshine. Also see Gannett Co. Inc. v. Goldtrap, 302 So.2d 174 (2 D.C.A. Fla., 1974), 
holding a preliminary land appraisal report obtained by a county in connection with 
the proposed acquisition of property for a landfill site a public record which must be 
prorluced for inspectin!l and e~amination pursuant to s. 11S.G7(1), F. s. 

Following this principle, in AGO 074-294 this office concluded that a single 
member to whom the authority to acquire or lease land has been delegated is subject 
to the restrictions of s. 286.011, F. S., and, therefore, is prohibited from negotiating for 
such acquisition in secret. 

5. WHERE A PUBLIC AGENCY IS CHARGED BY LAW WITH MAKING CER­
TAIN INVESTIGATIONS, DOES THE SUNSHINE LAW APPLY TO A MEETING 
HELD TO RECEIVE INVESTIGATIVE INFORMATION? 

In AGO 074-84 it was held that the Sunshine Law was applicable to investigative 
inquiries of public bodies. The fact that a meeting concerns alleged violations of laws 
or regulations does not remove it from the scope of the law. Canney v. Board of Public 
Instruction of Alachua Co., supra. Moreover, under the holding of Berns, the fact that 
privileged or confidential information mayor will be discussed during the course of 
the meeting does not serve to exempt such meeting from the scope of the Sunshine 
Law. Inf. Op. to Jack S. Graff, March 25, 1974. 

InState of Florida ex reI. Ross and Shevin v. Cagnina, Case No. 75-2034, (Cir. ct., 
Manatee County 1976, aff'd, 333 So.2d 24 (2 D.C.A. Fla., 1976), the court held that an 
investigation conducted by a group of citizens appointed by a town council and made 
special deputies by the mayor in order to secretly investigate and take testimony 
concerning charges of misconduct against the town police chief, was subject to s. 
286.011, F. S., and ordered the transcripts of private sessions conducted by the special 
deputies released to the public. 

6. ARE LABOR NEGOTIATIONS SUBJECT TO THE SUNSHINE LAW? 
Pursuant to the Public Emp!iJyees CQl!e~tive Barg~ining Act, en. 447, all 
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discussions between the chief executive officer of the public employer and the 
legislative body of the public employer relative to collective bargaining are exempt 
from the Sunshine Law. Section 447.605(1), F. S. However, pursuant to s. 447.605(2), 
collective bargaining negotiations between a chief executive officer and a bargaining 
agent are not exempt from s. 286.G11. 

In AGO 075-48, this office attempted to delineate the sco~ and applicability of 
the above exemption. It was concluded that the exemption does not allow private 
discussions of a proposed "mini-PERC ordinance" or discussions regarding the at­
titude or stance that a public body intends to adopt in regard to unionization or 
ccllecU':~ bargaining. It is the belief of this office that the exemption extends only to 
the collective bargaining process itself and, accordingly, is inapplicable in the ab­
sence of actual or impending collective bargaining negotiations. 

A circuit court judge in State ex reI. Crago v. Hunter, Case No. 75-515, filed August 
14,1975 (Cir. Ct., Indian River Co.), entered an injunction requiring a school board to 
conduct collective bargaining negotiations in such a manner that a person of 
reasonable experi!"nce a!!.d average intelligence and reading ability listening to the 
negotiations could comprehend what was transpiring. The school board had been 
conducting public bargaining sessions through written proposals and references 
which were not available to the public and representatives of the media present at 
such bargaining sessions. 

In an lnf. Gp. to Don Slesnick, January 12. 1977, the exemption fou,,'1d at s. 447.605-
(2), F. S., was said to be applicable to meetings between a public employer and its 
negotiator to discuss whether or not to accept a special master's recommendations. 

Prior to the enactment of the Public Employees Collective Bargaining Act, Vh. 
447 J the Supreme Court created a constit'J.tiorud exception to the SWlshine Law ior 
collective bargaining negotiations under s. 6, Art. I, State Const., Bassett v. Brad­
dock, 262 So.2d 425 (Fla. 1972). To the extent that Blissett directly conflicts with s. 
447.605(2), this office if> of the view that the statute must be considered as controlling. 
Moreover, it should be noted that Bassett dealt specifically with actual or impending 
negotiations as opposed to collective bargairJng in genera1. However, because of the 
ambiguities of the exemption found in Ch. 447, several important questions remain 
unanswered. As specific issues arise, this office will attempt to answer such inquiries 
via formal published opinion so that all affected parties are aware of the Attorney 
General's views regarding this important area. 

C. PROCEDURAL REQUIREMENTS OF THE LAW. 

1. DOES THE SUNSHINE LAW REQUIRE THE GIVING OF NOTICE TO 
MEMBERS OF THE PUBLIC AND THE MEDIA AS TO THE TIME AND PLACE OF 
A PROPOSED MEETING OF A PUBLIC AGENCY AND THE SUBJECT MATTER 
TO BE DISCUSSED OR VOTED UPON? 

In Hough v. Stembridge, 278So.2d 288,291 (3 D.C.A. Fla., 1973), the court held the 
following: 

The secon~ feature of the challe!lged injunction deals with the question as to 
the neceSSIty for reasonable nobce for governmental meetings to be given to 
th~ public as a req~~ement of t~e Sunshine L~w. Although F. S. s. 286.011, 
~ .i:).A., does not speCIfIcally mentIon such a reqUIrement, as a practical matter 
m order for a public meeting to be in essence "public," we hold reasonable 
notice thereof to be m:mdatury. (Emphasis supplied.) 

Accord: Sullivan v. Credit River Township, 217 N.W .2d 502 (Minn. 1974). 
Prior to Hough, this office expressed the same view regarding mandatory public 
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notice in AGO 073-170 in which it was also stated that reasonable public notice is 
variable depending upon the facts of each situation. In every case, however, the 
notice must reasonably convey an the information required in a particular situation 
and it must afford a reasonable time for interested persons to make an appearance if 
they wish. 

Subsequently, in an Inf. Op. to Mr. W. W. Caldwell, Jr., February 10, 1975, 
suggested notice guidelines under s. 286.011 were issued. 

In AGO 071-346 it was stated that due public notice was required for committee 
meetings even in the absence of a quorum. Attorney General Opinion U72-400, which 
was directed to reguiatory boards under the Department of Professional and Oc­
cupational Regulation, stated that such b~ards must give. reasonabl.e and ample 
notice to the public ~m.d the press of all meetings. Moreov~r, if any apphcable statute 
prescribes notice,such statt~te cont~ols and n1\.1;;~ b~ e~!C~]y observed .. In AGO 074-
273 this office concluded that If no notice of a meetmg IS gIven to the pubhc or press, a 
potential violation of the law exists. 

This is not to say, however, that each item discussed by a public agency must. ~e 
noticed via a published prior agenda under s. 286.011. To the contrary, such a specifIC 
requirement was rejected in Hough because it could effectively preclude access to 
meetings by members of the general public who wished to bring specific issues before 
a governmental body. Accord: AGO U75-305. 

It should also be mentioned that any board or commission subject to Ch. 120, the 
Administrative Procedure Act, must also consider that Act in conjunction with s. 
286.011, when any question regarding sufficient notice arises. Compare AGO 077-46 
which discusses the notice requirements under Ch. 120, F. S., as the same relate to 
confidential proceedings of tha Eieclions Commission. 

2. CAN THERE BE QUALIFICATIONS OR RESTRICTIONS PLACED ON THE 
PUBUC'R ATTENDANCE AT A PUBLIC MEETINm 

Reasonable rules and policies which insure orderiy condud of a public meeting 
and require orderly behavior on the part of those persons attending may be adopted 
by any public agency whose meetings come within the purview of. the Sunshine Law. 
However, in Baron v. City of Los Angeles, 82 Cal. Rptr. 515 (1969), It was stated that a 
public agency cannot require, as a condition of attendance at a 1?ublic ffi:eting, Lqat 
all persons attending register their names and addresses or other Informabon. 

In Nevens v. City of Chino, 44 Cal. Rptr. 50 (Cal. App. 1965), the court nullified a 
city council rule which forbade the use of silent tape recorders at open council 
meetings as being an unreasonable interference with a reporter's right to attend the 
meeting and make an accurate record of what transpires for the benefit of his readers 
or listeners. The court was of the opinion that accuracy in reporting the transactions 
of a public body should not be penalized. Similarly, this office is of the view that any 
rule or policy which prohibited the use of silent or nondisruptive tape recording 
devices is unreasonable and arbitrary and is, accordingly, invalid. AGO 077-122. 

The same mav also be said for the use of cam'ilras by newsmen and other in­
dividuals. So long "as their presence is not disruptive of the conduct of the meeting, 
they should be allowed sinee they aid in making an accurate report to members of the 
public, who, for various reasons, could not be present at that particular meeting. 

This office advised the Hon. Richard Gerstein in an Inf. Op. July 16, 1976, that it 
was not a violation of s. 943.03, F. S., for a city manager to electronically record 3 
meeting between the city manager and two town councilmen since such discussions 
W\1i'e subject to s. 286.011, F. S., and s. 943.03, F. S., specifically exempts "any public 
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oral communication uttered at a public meeting." Since the nature of the discussions 
were ~uch that they should ~ve occurred at a properly noticed public meeting, the 
councllmen could not complam that they were secretly recorded. 
3. CAN THE MEMBERS OF A PUBLIC BODY VOTE BY SECRET BALLOT AT A 
PUBLIC MEETING OR VOTE UPON VARIOUS MATTERS BY THE USE OF 
CODED LETTERS OR NUMBERS? 

In AGO 073-2?4 it was h~ld that me~bers of a personnel board may not vote by 
secret ~8:11ot durmg a hearmg concerrung a public employee. Specifically noted in 
tha~ ~pIruon was s. 286.012 which requires that at any meeting "at which an official 
decISlOn, ruling or other official act is to be taken or adopted . . . a vote shall be 
recorded or c.ounted. for each s~c~ member present." (Emphasis supplied.) 

The Pubhc ServICe CommIssIon was advised in AGO 073-344 not to withhold from 
t~e news media and the public for any length of time the final votes of that body. It had 
been th~ practice of the Com~ission to circ?l~te "vote sheets" among members so 
that votmg could be done prIvately. In advlsmg the Commission to discontinue the 
pr.actice of private voting, this office relied, inpart, on s. 286.011(2) which requires all 
mmutes to be "pro.mptly rec?rded" ~nd "open to the public at all times." Similarly, 
AGO 071-32 stated If at any hme durmg the meeting the proceedings become covert 
secret or not w.holly exposed to the view and hearing of the public and news media' 
~hen that portlOn of the meeting becomes violative of the statutory requirement' 
lIDposed by the phrase "open to the public at all times." ' 

In Marks v. Broward County School Board, 26 Fla. Supp. 175, 179 (Cir. Ct., 
Brow~rd C01;illty 1971), the court held the following in regard to secret or coded voting 
or dehberabons: . 

~learly, ~he Sunshine Law was violated within its terms and the decisions 
mterpreting the act when on February 18, 1970, the board delibe-L'ated by the 
use ~f sec~et coded sym~0!S representing the names of persons then under 
consIderatIon for the pOSItIon of county superintendent of puJjlic instruction 
the nam~s, identiti~s and full qual~ications of such person being withheld fro~ 
the publIc. The notice of the meeting by the chairman to the board members 
stated that applicants would be referred to by number and that names would 
not be released, ~nd. attach~ to the notice was a list of coded symbols. The 
notes of the meeting ltself dISclose a full and spirited discussion pro and con 
by the board members of this method of selection. ' , 

By the use of such coded symbols the meeting was not "open to the public at all 
times," and public scrutiny and participation were denied. Such deliberations 
were violative of the statute, and when on March 19, 1970, as a result of the 
ab~ve meeting and of the prior meeting with Dr. Willis on January 23, 1970, 
whlch was out of the presence of the public, the board appointed him to the 
position of superintendent, its action beCame not bindin~ .... 

Moreover, while language exists in Bassett which indicates that any initial secret 
ballot can be rendered "sunshine bright" by a corrective open public vote which 
follows, this pronouncementis in conflict with Town of Pal~ Beach supra in which it 
was stated an. action which was. taken in violation of the law is void ab initio. As the 
latest expresslon of the court, thlS statement should be considered as controlling Also 
~ee A~O 072-326 in which thi.s office expressed the view that any initial knowing and 
mtenti~nal secret votes subject the members of a public body to possible criminal 
penalhes under s. 286.011. Recently, in News-Press Publishing Co. v. WiSher, 345 So.­
~d646, 648 ~Fla.1977), the Court noted that " •.. (t]he policy ofthis state as expressed 
m the publ1c records law and the open meeting statute eliminate any notion that the 
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commission was free to conduct the county's personnel business by pseudonyms or 
cloaked references. We cannot allow the purpose of our statutes to be thwarted by 
such obvious ruses." Accord: AGO's 076-240 and 077-48 stating that the use of 
preassigned numbers of codes at public meetings in order to avoid identifying the 
names of applicants for public positions violates s. 286.011,F. S. 

4. MUST WRITTEN MINUTES BE KEPT OF ALL SUNSHINE MEETINGS? 
Section 286.011 specifically requires the minutes of a meeting of any public 

agency to be promptly recorded and open to public inspection. In AGO 075-45 it was 
stated that sound or t.ape recordings may be used to record all of the proceedings 
before a public body so long as written minutes Qf such meetings are promptly 
recorded for public inspection as required by s. 286.011. There is no requirement, 
however, that voice recordings be made at each public meeting. Inf. Op. to Alice 
,Hufer, March 1, 1977. Attorney General Opinion 074-294 expressed the view that 
minutes for a previous meeting may be circulated for corrections and studying prior 
to an open meeting so long as any changes or corrections or deletions are discussed 
during the properly noticed open meeting and are duly approved by the affected 
board at such meeting. 

The minutes required to be kept for "workshop" meetings are no different from 
those required for any other meeting of a public agency. AGO 074-62. 

D. THE SANCTIONS OR PENALTIES FOR NONCOMPLIANCE 

1. ARE MEMBERS OF A PUBLIC BODY CRIMINALLY LIABLE FOR 
VIOLATIONS OF THE SUNSHINE LAW OF WHICH THEY HAVE KNOWLEDGE? 

Section 286.011, F. S., provides that a criminal violation of the law is a 
misdemeanor of the second degree. This means that a criminal violation of the 
Sunshine Law by a public body or member thereof is an offense punishable by im­
prisonment in the county jail for a period not to exceed 60 days, a fine not to exceed 
$500, or both. 

Although this statute contains no express requirement of scienter or criminal 
intent, the Supreme Court has construed the sta tute as requiring a charge and proof of 
scienter. Board of Public Instruction of Broward County v. Doran, supra. Moreover, 
although the statute contains a penal sanction, courts have not strictly construed the 
statute when the proceedings were civil as opposed to criminal. In civil proceedings, 
the statute has been given a liberal interpretation consistent with the well-established 
rule that statutes enacted for the public's benefit should be interpreted most 
favorably to the public. See Wolfson v. State, 344 So.2d 611 (2 D.C.A. Fla., 1977), 
holding that the "official ace' test formulated by the Second District in Times 
Publishing Co. v. Williams, was equally applicable to criminal as well as civil 
proceedings under s. 286.011, F. S. Additionally, city funds or the services of the city 
attorney may not be used to defend a city councilman against a criminal charge of 
violating the Sunshine Law. But see Askew v. Green, Simmons, Green and Hightower, 
348 So. 2d 1245 (1 D.C.A. Fla., 1977), petition for writ of certiorari pending. 

2. WHAT IS THE VALIDITY OF ACTION TAKEN IN VIOLATION OF THE 
SUNSHINE LAW? 

Section 286.011 provides that no resolution, rule, regulation or formal action shall 
be considered binding except as taken or made at an open meeting. In Town of Palm 
Beach supra, the latest decision of the Supreme Court which dealt with this question, 
the co{u.t held that an action taken in violation of the law was void ab initio. Although 
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this pronouncen:~nt apparently conflicts ~ith the earlier decision in Bassett, supra, 
as the latest declslon of the Supreme Court It must be considered as controlling. 

3. UNDER WHAT CIRCUMSTANCES SHOULD INJUNCTIVE RELIEF BE 
SOUGHT? 
. T.he most widely used and effective enforcement mechanism has been the in­
Junchve relief provided by statute. The judiciary has significantly eased the burden of 
prevaili~g in a "sun~hi~e" suit requesting injunctive relief by formulating certain 
~!es umque to pubhc mterest statutes. For example, while normally irreparable 
mJ.ury must. be proved by the moving party before an injunction may issue, in sun­
shme cases It has been held that a mere showing that the law has been violated con­
stitutes an "irreparable public injury." Town of Palm Beach supra' Times 
Publishing Co. v. Williams, supra. ' , 

In regard to enjoining future violations, the Court in Board of Public Instruction 
of Broward County v. Doran, at 699-700, stated: 

While. it is .well established that courts may not issue a blanket order enjoining 
any vlOlation of a statute upon a showing that the statute has been violated in 
some particular respects (sec Moore v. City Dry Cleaners & Laundry, 41 So.2d 
8~5 .(Fla. 1949), nevertheless they do possess authority to restrain violations 
slmllar to those already committed. See Interstate Commerce Commission v 
~eesh.in Motor Express, 134 F.2d 228 (C.C.A. Ill. 1943). This Court may enjo~ 
vlOlatio~ of.a statute where one violation has been found if it appears that the 
future vlolations bear some resemblance to the past violation or that danger of 
violations in the future is to be anticipated from the course of conduct in the 
past. See National Labor Relations Board v. Express Puhlishing Company, 312 
U.S. 426, 437, 61 S. Ct. 693, 700, 85 L. Ed. 930 (]941). 

. In State of F.lorida ex reI. Crago v. Hunter, Case No. 75-515 (19th Circuit, Indian 
RlVer County), flIed August 14,1975, the court, on application of State Attorney Robert 
Stone who had been granted standing to sue on behalf of all citizens of Indian River 
County, permanently enjoined a school board from conducting meetings in violation 
ofs. 286.?11. ~owever, in Askew et aI. v. City of Ocala, et al., supra, the Court refused 
to permlt a Clty and school board to obtain a declaratory judgment against a state 
at~orney with whom t~ey disagr~d as to whether an "attorney-client" privilege 
eXl~ts under the S~nshme Law smce no actual controversy was present and such 
action would effectively infringe on the prosecutorial discretion of the state attorney. 

E. AGENCIES TO WHICH THE SUNSHINE LAW IS INAPPLICABLE 

1. WHAT KINDS or-' MEETINGS MAY BE HELD IN PRIVATE CONCERNING 
PUBLIC OFFICERS AND EMPLOYEES? 

In AGO 071-191, this office held that s. 286.011 was il'l.applicable to local officials 
wh,;n they ar~ serving on executive. committees of public bodies such as community 
achon agencles created by and subject to federal law. Similarly AGO 074-22 stated 
that private organizations receiving state or federal funds do' not fall under the 
Sunshine Law merely because of the receipt of public moneys. 

T~e Orland?,Orange County Ind~strial Board was said to be not subject to the 
Sunshme Law m AGO 076-194 notWlthstanding the receipt of contributions from 
governmental agencies. Likewise, meetings of staff of covered boards or com­
missions are not ordinarily subject to the law. Inf. Op. to William Candler, December 
17, 1974. Accord: Occidental Chemical Co. v. Mayo, et aI, 351 So.2d 336 (Fla. 1977). 
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Grand jury proceedings were said not to be subject to s. 286.011 in AGO 073-177. 
Since grand juries have been characterized as an "arm of the judicial branch of 
government" and s. 905.24 specifically states that grand jury proceedings are secret, 
this office is of the belief that such proceedings do not fall within the ambit of the 
Sunshine Law. 

In AGO 073-348 it was held that judicial nominating commissions are not subject 
to the Sunshine Law since they are constitutional bodies created under revised s. 11, 
Art.v, State Const., and do notfall under the "dominion and control" of the legislative 
branch of government. Accord: In re Advisory Opinion to Governor, 276 So.2d 25 
(Fla. 1973), in which it was held that the commissions themselves possess the in­
dependent authority to promulgate rules of procedure governing their proceedings. 

2. WHAT ARE THE STATUTORY EXCEPTIONS TO THE LAW? 
Presently, there are five statutory exceptions in general law to s. 286.011, F. S. 

Certain proceedings of the Commission on Ethics concerning complaints of violations 
of part. III, Ch. 112, F. S., are exempt, see s.-112.324(1), F. S., and compare s. 8(f), 
Art. II, State Const., as are certain proceedings of the Elections Commission, see s. 
106.25(1), F. S., as amended by s. 60, Ch. 77-175, Laws of Florida, effective January 1, 
1978. Deliberations of the Public Employee Relations Commission are exempted at s. 
447.205(10), F.S. Additionally, Ch. 77-60, Laws of Florida, created s. 229.782(3)(c), F. 
S., which provides that hearings held in order to challenge material found in srudent 
records may be exempt from s. 1!86.011, F. S., if requested by the parent, guardian, 
pupil or student. As discussed, infra, collective bargaining negotiations are exempt' 
from the Sunshine Law to the extent provided at s. 447.605 (1), F. S. 

F. MISCELLANEOUS MATTERS 

1. MAY PUBLIC OFFICIALS MEET TOGETHER AT LUNCHEONS, 
MEETINGS, SOCIAL GATHERINGS, INSPECTION TRIPS, ETC.? 

It has been the position of this office to discourage "luncheon meetings" of public 
boards whenever possible. In AGO 071-159 it was observed that such meetings could 
have a "chilling" effect upon the public's willingness or desire to attend the meeting 
since there would undoubtedly be many persons who would be reluctant to enter a 
public dining room without making a dinner purchase and who would be financially 
unable or personally unwilling to do so. Additionally, it was stated that discussions 
among city council members and staff members that would be audible only to a select 
few seated at a table with them might not satisfy the "openness" requirement of the 
law. 

This view was again expressed in AGO 071-295 in which this office advised public 
bodies to avoid secret meetings from which the public and press are effectively ex­
cluded. 

However, in AGO 072-158, it was stated that a luncheon meeting held by a private 
organization for city, county and school board officials and other members of the 
public, at which there was no discussion among the public officials relating to public 
business, is not subject to the Sunshine Law merely because of the presence of two or 
more members of a covered board or commission. 

In specific regard to inspection trips, it was stated in AGO 071-361 that an in­
spection trip made by members of a public body, together with staff members and 
officials of other organizations and members of the press, is not a secret meeting 
within the purview of s. 286.011 even though the general public is not invited to par.­
ticipate therein. However, subsequently, in Bigelow v. Howze, 291 So.2d 645 (2 D.C.A. 
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Fla., 1974), a case dealing specifically with inspection trips, the court held that in 
order for a meeting to be truly public, requisite advance notice must be given and a 
reasonable opportunity to attend must exist. Because of this decision, it is the view of 
this office that public officials who participate in out-of-state or out-of-town inspection 
trips should avoid discussions with fellow board members regarding public business 
while on such trips. This is not to say that public officials should discontinue all in­
spection trips. Rather, if they are continued, an added degree of caution should be 
observed. 

Attorney General Opinion 076-141 discussed whether a city council could conduct 
regularly scheduled bus tours of the city accompanied by staff members. This office 
approved such tours subject to the proviso that if discussions of city .matters take 
place on such tours, advance notice must be given, the public must be afforded a 
reasonable opportunity to attend and minutes must be promptly recorded and 
available for inspection. 

Inan Inf. Op. to Representat.iveJohnRyals, November 22,1972, it was stated that 
meetings may be held, upon proper notice to the public, in a building other than a 
county courthouse. Private buiklings should be utilized only when there are no 
available public facilities. Municipalities, however, must meet solely within their 
territorial jurisdiction. AGO 075-139. Compare s. 230.17, F. S., as amended by Ch. 77-
35, Laws of Florida, which relates to the place of meetings of school boards and 
requires, inter alia, such meetings to be held at any appropriate public place in the 
county upon the giving of due public notice. 

In an Inf. Op. to Rivers Buford, March 17, 1972, it was held that two or more 
trustees of a district school board or junior college could travel and room together 
when attending conferences and conventions in other cities without violating the 
Sunshine Law so long as they did not engage in discussions involving matters on 
which foreseeable action could be taken by the board of which they were members. 

In another Inf. Op. to Hon. Glen Darty, March 24, 1972, it was stated that a 
gathering of county and city commissioners and legislators at a private fishing camp 
hosted by Florida Power Corporation is not a "meeting" within the purview of the 
Sunshine Law unless two or more members of a board represented at such meeting 
discussed matters 011 which foreseeable action would be t'lken by said board. 

2. ARE TELEPHONE CONVERSATIONS WITHIN THE SCOPE OF THE 
SUNSHINE LI. W? 

In AGO 071-32, this office expressed the view that telephone conversations are not 
illegal per se unless held in a place inaccessible to members of the public and the 
press for the specific purpose of avoiding public scrutiny. As stated in that opinion: 

It will be clear that public officials will or should be spending substantial 
portions of their time in offices furnished them in which to conduct public or 
official business. Members of the public and media who wish to view the 
conduct of the public's business should feel free to enter these public offices 
provided at public expense and witness and listen to the conduct of their 
business. Thus, in our view, the telephone conversations envisaged by your 
question would become secret and unlawful if members of the public and press 
were <:ieliberately excluded from the public offices furnished for the conduct of 
the public's business. 
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PART II 

THE PUBLIC RECORDS LAW 

Florida's Public Records Law provides, in pertinent part, as follows: 

119.01 General state policy on public records. - It is the policy of this 
state that all state, county, and municipal records shall at all times be open for 
a personal inspection by any person. 

119.011 Definitions. - For the purpose of this chapter: 
(1) "Public records" means all documents, papers, letters, maps, books, 

tapes, photographs, films, sound recordings or other material, regardless of 
physical form or characteristics, made or received pursuant to law or or­
dinance or in connection with the transaction of official business by any 
agency. 

(2) "Agency" shall mean any state, county, district, authority, or 
municipal officer, department, division, boa~d, bureau, commission, or o~~r 
separate unit of government created or estabhshed by law and any other pubhc 
or private agency, person, partnership, corporation, or business entity acting 
on behalf of any public agency. 

119.012 Records made public by public fund use. - If public funds are 
expended by an agency defined in subsection 119.011(2) in payment of dues or 
membership contributions to any person, corporation, foundation, trust, 
association, group, or other organization, then all the financial, business and 
membership records pertaining to the public agency from which or on whose 
behalf the payments are made, of the person, corporation, foundation, trust, 
association, group, or organization to whom such payments are made shall be 
public records and subject to the provisions of s. 119.07. 

119.02 Penalty. - Any public official who shall violate the provisions of 
subsection 119.07(1) shall be subject to suspension and removal or im­
peachment and, in addition, shall be guilty of a misdemeanor of the second 
degree, punishable as provided in s. 775.082 or s. 775.083. 

119.021 Custodian designated. - The elected or appointed state, county, 
or municipal officer or officers charged by law with the r~ponsibiIity of 
maintaining the office ha ving public records shall be the custodian thereof. 

119.041 Destruction of records regulated. - No public official may 
mutilate, destroy, sell, loan or otherwise dispose of any public record without 
the consent of the Division of Archives, History and Records Management of 
the Department of State. 

119.07 Inspe( -Ion and examination of records; exemptions. -
(1) Every person who has custody of public records shall permit the 

records to be inspected and examined by any person desiring to do so, at 
reasonable times under reasonable conditions-, and under supervision by the 
custodian of the r~cords or his designee. The custodian shall furnish copies or 
certified copies of tb~ records upon payment of fees as prescribed by la~ o~, if 
fees are not prescribed by law, upon payment of the actual cost of duplIcation 
of the copies. Unless otherwise provided by law, th.e fees to be charged f~r 
duplication of public records shall be collected, depOSited, and accounted for In 
the manner prescribed for other opera ting funds of the agency. 
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(2)(a) All public records which presently are provided by law to be 
confidential or which are prohibited from being inspected by the public, 
whether by general or special law, shaH be exempt from the provisions of 
sUbsection (1). 

(b) All public records referred to in ss. 794.03, 198.09, 199.222, 658.10(1), 
624.319(3), (4),624.311(2), and 63.181, are exempt from the provisions of sub­
section (1). 

(c) Examination questions and answer sheets of examinations ad­
ministered by a governmental agency for the purpose of licensure, cer­
tification, or employment shaIl be exempt from the provisions of subsection 
(1). However, an examinee shaH have the right to review his own completed 
examination. 

119.10 Violation of chapter a misdemeanor. - Any person willfuHy and 
knowingly violating any of the provisions of this chapter shall be guilty of a 
misdemeanor of the first degree, punishable as provided in s. 775.082 or s. 
775.083. 

119.11 Accelerated hearing; immediate compliance. -
(1) Whenever an action is filed to enforce the provisions of this chapter, 

the court shall set an immediate hearing, giving the case priority over other 
pending cases. 

(2) Whenever a court orders an agency to open its records for inspection 
in accordance with this chapter, the agency shall comply with such order 
within 48 hours, unless otherwise provided by the court issuing such order, or 
unless the appellate court issues a stay order within such 48-hour period. The 
filing of a notice of appeal shall not operate as an automatic stay. 

(3) A stay order shaH not be issued unless the court determines that there 
is substantial probability that opening the records for inspection will result in 
significant damage. 

119.12 Attorney's fees. -
(1) Whenever an action has been filed against an agency to enforce the 

provisions of this chapter and the court determines that such agency 
unreasonably refused to permit public records to be inspected, the court shall 
assess a reasonable attorney's fee against such agency. 

.(2) Whenever an agency appeals a court order requiring it to permit 
inspection of records pursuant to this chapter and such order is affirmed, the 
court shall assess a reasonable attorney's fee for the appeal against such 
agency. 

A. WHAT CONSTITUTES A PUBLIC RECORD WHICH IS OPEN TO IN-
SPECTION? 

Section 119.07(1) defines "puhlic records" to encompass 

... all documents, papers, letters, maps, books, tapes, photographs, films, 
sound recordings or other material, regardless of physical form or charac­
teristics, made or received pursuant to law or ordinance or in connection with 
the transaction of official business by any agency. 

This definition includes virtually every document a public official or employee 
makes or receives in the ordinary course of conducting public business. Accord: City 
of Gainesville v. State ex ret Int'l Ass'n of Firefighters, 298 SO.2d 478 (1 D.C.A. Fla., 
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1974), holding that all documents made in the "normal" course of business are public 
records. The question that must be addressed under Florida's Public Records Law is 
generally not whether a document is a "public record" as defined above, but rather 
whether such document, being a public record, is open to public inspection and 
examination. GeneraHy, the answer to this question turns upon two variables, first 
whether such document is made or received by a public agency as defined by s. 119.01 
and, second, whether any exemption, statutory or otherwise, exists which would 
require a public official to keep such document confidential. 

Based upon these two primary considerations this office has concluded that the 
foHowing documents were required to be open to public inspection and examination: 
Docket books of smaH claims courts and justice of the peace courts, AGO 065-32; 
inspection reports made at the request of or received by a school board in connection 
with an official investigation concerning the collapse of a school roof, AGO 071-243; 
inspection reports of nursing homes compiled by and in the possession of the 
Department of Health and Rehabilitative Services, AGO 071-360.; applications for the 
position of district school superintendent, A.GO 071-394; appralsal reports made by 
a city in connection with land acquisitions, AGO 072-63; medical reports submitted by 
a Ii :ensed physician to the Department of Highway Safety and Motor Vehicles, AGO 
On-J03' advance itineraries or plane reservations made by authorized officials for the 
use of 'executive aircraft, AGO 072-356; ta.x rolls, AGO 072-407; salaries paid to 
assistant state attorneys, AGO 073-30; records maintained by the abandoned property 
section of the Department of Banking and Finance, AGO 073-167; investigative 
reports of the Division of Pari-mutuel Wagelring supplied in connection with license 
and permit applications, AGO 073-278; complaints made by private citizens to state 
Division of Health officials or investigators, AGO 073-336; vote sheets, final orders 
and all other documents and memoranda of the Public Service Commission, AGO 073-
344; records of a city-owned and operated utility authority, AGO 074-35; developers' 
detailed engineering plans which are submitted to the South Florida Flood Control 
District for review, AGO 074-245; poll lists in the possession of the, supervisor of 
elections following an election, AGO 074-284; lists of names and a?dres.ses of all 
persons requesting absentee ballots, AGO 075-17; documents contamed m the ad­
visory opinion files of the Commission on Ethics, AGO 077-33; applications for tenancy 
and accompanying documents received by a municipal housing authority, AGO 077-
69; statistical information compiled by the board of nursing, Inf. Op. to Ms. Virginia 
Albaugh August 27 1974' health inspection restaurant reports, Inf. Op. to Mr. Joe 
Hodges, June 17,1974; co;respondence from a state senator to a division he~d in t!te 
Department of Revenue, Inf. Op. to Sen. Ralph Poston, Fe~ruarr 21, 1974; fmancIaI 
operating budget of the athletic department of a state UntVerslty, Inf. Op. t? Mr. 
Danny Pietrodangelo November 29 1972; license plates of law enforcement officers, 
Inf. Op. to Mr. Ralph Davis, Februa:y 7, 1973; gross receipt taxes paid t~ the ?k~loosa 
Island Authority, Inf. Op. to Curtis Golden, May 14, 1975; and drIvers lIcense 
photographs, Inf. Op. to Sen. Lori Wilson, February 2,1976. 

1. ARE PRELIMINARY OR TENTATIVE DRAFTS OF PROPOSALS PUBLIC 
RECORDS WHICH ARE OPEN TO INSPECTION? 

In AGO 074-215 this office expressed the view that no "work-product" or 
"working-paper" e~emptiol1 exists under Ch. 119 and, accordingly, preliminary or 
tentative documents such as "inter-office" memoranda, working drafts, and the 
like as well as finaliz'ed documents, are required to be open to public inspection. In so 
holding this office specifically noted that Ch. 119 classifies all documents as public 
records' regardless of whether they are preliminary or finalized and, even more 
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imp!. ~tains no general confidentiality exemption for "working-pllpers" as 
do other ~, __ '- :"atutes as well as the Federal Freedom of Information Act. This 
opinion followed the reasoning of Copeland v. Cartwright, 38 Fla. Supp. 6 (17th Cir. 
Bro\\'ard Co., 1971), aff'd, 282 So.2d 45 (4 D.C.A. Fla., 1973), which specifically held 
that no "work-product" or "working-paper" exemption exists under Florida law 
which would allow a tentative site plan proposal to remain confidential until approved 
and finalized. Prior to Copeland, supra, the Supreme Court in Shell v. State Road 
Department, 135 So.2d 857,860 (Fla. 1962), held that "work-product" immunity does 
not extli!nd to the files of a governmental agency whose files should be and probably 
are subject to inspection by the public at all reasonable hours. As noted by the Court, 
the fact that information may be used in litigation 1s no justification for nondisclos~lre, 
the Legislature having made no such "litigation" exception in the statute. State ex 
rei. Cum mer v. Pace, 159 So. 679, 682 (Fla. 1935). Also see State of Florida ex rel., 
Veale v. City of Boca Raton, - So.2d - (4 D.C.A. Fla., 1977), Case No. 75-2257 filed 
December 20,1977, and Wait v. Florida Power and Light Co., - So.2d - (1 D.C.A. 
Fla., 1978), Case No. HH-406, filed January 18, 1978, holding that the Legislature has 
waived the "attorney-client" privilege for public agencies through the enactment of s. 
119.07(2), F. S. 

Since Copeland, the First and Second District Courts of Appeal have likewise held 
that documents which were preliminary or tentative are required to be open to public 
inspection. In City of Gainesville v. State ex reI. Int'l Ass'n of Firefighters, supra, the 
First District held that city budget proposals concerni.ng a fire department were 
required to be open to public scrutiny. In State ex reI. City of Bartow v. Public Em­
ployees Relations Commission, 341 So.2d 1000 (1 D.C.A. Fla., 1976), the court found 
records, affidavits, papers and notes in the possession of a PERC investigator to be 
public records within the broad definition found at s. 119.011(1), F. S. Likewise, in 
Gannett v. Goldtrap, 302 So.2d 174 (2 D.C.A. Fla. t 1974), the Second District held that 
since the statute does not speak solely to finalized documents, preliminary land ap­
praisal reports must be open to public inspection. Judge Grimes, writing for the Court 
in Warden v. Bennett, 340 So.2d 977 (2 D.C.A. Fla., 1976), held that "working papers" 
used in preparing the budget of a community college were public records within the 
purview of Ch. 119, F. S. 

These relatively recent decisions, decided under the present Public Records Law, 
follow the reasoning applied under the original Public Records Law, former s. 119,01, 
in State ex rei. Cummcr v. Pace, 159 So. 679 (Fla. 1935), in which the Court held that 
the judiciary was without the legal sanction to raise exceptions to the Public Records 
Law by implication, such being a policy matter for the Legislature and not the 
judiciary to determine. Moreover, sound and well-established principles of statutory 
construction compel the conciusion that had the Legislature intended a "work­
product" or "working-paper" exemption to exist, it would not, for example. have 
speCifically exempted the "work-papers" of the auditor general, s. 11.45(5) (b), the 
draft orders of PERC developed for or preliminary to the issuance of a final written 
order, s. 4.47.205(10), and "work-products" developed during the course of collective 
bargaining negotiations, s. 447.605(3), from Ch. 119. 

In AGO 074-294 it was stated that tentative drafts of minutes and suggested 
corrections thereof made by a public body must be open for inspection while being 
discussed prior to finalization. 

2. ARE RECORDS OF ADVISORY BOARDS OR OTHER PERSONS OR GROUPS 
ACTING AT THE REQUEST OF A PUBLIC AGENCY SUBJECT TO THE IN­
SPECTION PROVISIONS OF CH. 119? 
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. In State. ~x reI. Tindel v. Sharp, 300 So.2d 750 (1 D.C.A. Fla., 1974), this precise 
ISsue was lItigated. The Duval County School Board hired a "special screening 
committee" .composed of three individuals to receive applications for the position of 
school super10tendent and to select, from the applications received, five nominees for 
the position. The committee entered into a contract with the board for which it was to 
receive $10,000 in return for making its recommendations. When a member of the 
news media requested access to the applications received by the committee for the 
position of school superintendent, his request was denied. 

A lawsuit was then instituted in which the circuit court ruled that the committee 
w~s a.n "independent contractor" and, therefore) not within the scope of Ch. 119. The 
DistrIct Court of Appeal affirmed, noting that if the Legislature had intended such a 
committee to be within the scope of Ch. 119, it could have easily included the same 
within the definition of "agency" found at s. 119.011(2), F. S. State ex rei. Tindel v. 
Sharp, supra, at 751. 

In amendin~ Ch. 119, F.S., in HB 2040, Ch. 75-225, Laws of Florida, effe~tive July 
1, 1975, the Legislature amended the definition of "agency" found at s. 119.011(2) to 
incl~de " .. '. any o~her public or private agency, person, partnership, corporation or 
busmess entIty acting on behalf of any public agency." This was done in order to 
ensure that the "independent contractor exception" which allowed a preliminary 
selection process to be conducted in secret would not reoccur. Accord: State ex rei. 
City of Bartow v. Public Employees Relations Commission, supra, at 1002 n. 2. Under 
this new definition, records of advisory bodies, public or private, agents or in­
dependent contractors, are now subject to Ch. 119. 'this new definition complements 
and follows the decision of Town of Palm Beach v. Gradison, supra, in which the Court 
ruled that groups, public or private, which act in an advisory capacity to a public 
board or commission are subject to the Sunshin.e Law, s. 286.011, F. S. 

3. MUST PERSONNEL RECORDS BE MADE AVAILABLE FOR PUBLIC IN-
SPECTION? 

. This office has received a large number of requests for opinions on the general 
tOPIC of personnel records. This area is one which has been debated before the 
Le~islature, the. Governor and Cabinet and, recently, the courts. Opinions of this 
off.lCe have consistently expressed the view that "personnel records" of employees 
paid fr~m public funds or otherwise subject to legislative control are subject to public 
Inspection. For example, it has been held that records of salaries paid to assistant 
s~~e attorneys are open to public inspection, AGO 073-30; that personnel re-cords of 
elVll service employees may not he maintained under two headings one open and one 
confidential, AGO 073-51; and that general personnel records are ~ubject to Ch. 119 
AGO 075-9. ' 

I.n AGO 077-48 this office discussed the recent case of News-Press Publishing Co. 
v. Wls.her, 345 So.2d 646 (Fla. 1977), and its effect upon access to personnel records. In 
quashmg the decision of the Second District Court of Appeal in Wisher v. News-Press 
Publishing Co., 310 So.2d 345 (2 D.C.A. Fla., 1975), the Court declined to rule on the 
broad policy question of general access to the personnel files of public employees 
pr:sented by the case, i. e., whether the judiciary possesses the authority to deter­
ml~e what records are "deemed. by law" to be confi.dential as a matter of public 
polIcy for the purposes of the PubhcRecords Law, and Instead confined the opinion to 
the. na~row issue of w~ether d?Cuments authored and discussed by a public body 
actmg 10 an open publIc meetmg are exempted from the operation of the Public 
Records Law. Both the appellate and Supreme Court decisions in Wisher concerned 
Ch. 119 as it existed in 1974 and did not discuss the 1975 amendments to the Act. See Cn. 
75-225, Laws of Florida. The 1975 amendments to the Public Records Law evidence a 
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legislative declaration of general state policy in favor of access to all state, county 
and municipal records. Section 119.01, F. S. Additionally, the Legislature specifically 
broadened the definition of agency at s. 119.011(3), F. S., in response to an appellate 
court decision which effectively allowed a certain category of personnel records to 
remain confidential. Compare State ex reI. Tindel v. Sharp, 300 So.2d 750 (1 D.C.A. 
Fla., 1974). The decision which the Court found to be in conflict with Wisher, state ex 
reI. Cummer v. Pace, 159 So. 679, 681 (Fla. 1935), was not receded from in the Court's 
published opinion. Accordingly, unless and until legislatively or judicially determined 
to the contrary, this office continues to be of the view that personnel records are not 
excluded either statutorily or as a matter of public poHcy from the operation of s. 
119.07(1), F. S. For the reasons expressed herein and in AGO 077-48, public agencies 
should continue to permit public access to personnel records of its employees when 
the same are not exempt froms.119.07(1), F. S., by statute. Accord: State of It'lorida 
ex reI. Veale v. City of Boca Raton, - So.2d - (4 D.C.A. Fla., 1977), filed 
December 20, 1977. 

4. MAY A PUBLIC AGENCY, OFFICER OR EMPLOYEE KEEP CON­
FIDENTIAL A DOCUMENT MADE OR RECEIVED IN THE NORMAL COURSE OF 
BUSINESS IF REQUESTED TO DO SO BY THE MAKER OR SENDER OF SUCH 
DOCUMENTS? 

In AGO 071-394 this office expressed the view that records which are received and 
are marked "confidential" or "return to sender" must be open to public inspection 
unless exempted from disclosure by the Legislature. To hold otherW'ise would permit 
private parties to defeat the clear intent of Ch. 119 by a stroke of the pen. In this 
regard, AGO 071-394 adopted the holding of a New York Appellate Court which, when 
considering a similar question, stated the following: 

But it is said that the papers sought to be inspected are private and con­
fidential, and hence do not fall within the purview of the statute. As to this 
argument, it is to be observed, in the first place, that a person who sends a 
communication to a public officer, relative to the public business, cannot make 
his communication private and confidential simply by labeling it as such. The 
law determines its character, not the will of the sender .... It is true that a 
disclosure of the objections ... may restrain objectors from writing thus freely 
to similar boards in the future; but if such is a consequence of complying with 
the plain command of a statute it must be endured. [Egan v. Board of Water 
Supply, 205 N.Y. 147, 9SN.E. 467, 470 (C.A.1912). Accord: Browning v. Walton, 
351 So.2d380 (4D.C.A. Fla., 1977).] 

B. WHO MAY INSPECT, RECEIVE COPIES OF, AND PHOTOGRAPH PUBLIC 
RECORDS? 

Pursuant to s. 119.01, as amended by Ch. 75-225, Laws of Florida, the Legislature 
has decreed a general state policy on access to public records which provides that 
"[ilt is the policy of this state that all state, county, and municipal records shall at all 
times be open for a personal inspection by any person." (Emphasis supplied.) The 
state citizenship requirement of former s. 119.01 was deleted by HE 2040, Ch. 75-225, 
Laws of Florida, in order to comport with s. 119.07(1) which has reference to "per­
sons" as opposed to "citizens." See AGO 075-175 which held that a public employee is 
a person within the meaning of Ch. 119 and, as such, possesses the same right of in­
spection as any other person. 

Moreover, the new statement of policy on access to public records embodies the 
concept expressed in Maxwell v. Pine Gas Corp., 195 So. 2d602 (4D.C.A. Fla., 1967), in 
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which the court noted that the records of public agencies are not the personal property 
of a public officer but rather belong to the office itself. In AGO 075-192 this office held 
that when a particular statute authorized inspection by a particular individual, such 
right could also be exerciseu by that person's authorized representative. 

C. TO WHAT EXTENT MAY A GOVERNMENTAL ENTITY REGULATE OR 
CONDITION INSPEC'l'ION OR COPYING OF PUBLIC RECORDS? 

Pursuant to s. 119.07(1), as amended: 

Every person having custody of public records shall permit the records to be 
inspected and examined by any person desiring to do so, at reasonable times 
and under reasonable conditions and under supervision by the custodian of the 
records or his designee. 

This office has taken the position that the "reasonable conditions" referred to 
above do not include anything that would hamper or frustrate, directly or indirectly, a 
person's right of inspection and copying. However, in State ex. ret. City of Bartow v. 
Public Employees Relations Commission, supra, at 1003, the court discussed this 
provision and concluded that a PERC investigator could withhold his notes and 
papers made in. the course of a preliminary investigation until the Commission or 
investigatory agent has either dismissed the charge as groundless or has determined 
that there is substantial evidence of a prima facie violation. This office is of the view 
that City of Bartow is limited to its unique facts and does not generally authorize 
preliminary documents to be withheld from public inspection by a public agency 
because of any alleged harm, embarrassment or misunderstanding that might be 
caused by inspection of such documents. 

1. MUST AN INDIVIDUAL SHOW A "SPECIAL INTEREST" OR "LEGITIMATE 
INTEREST" IN PUBLIC RECORDS BEFORE BEING ALLOWED TO INSPECT OR 
COpy SAME? 

Under the common law as it developed in the United statf-S, a demandant often 
was required to demonstrate a "special interest" in a document in order to secure the 
right of inspection. While this apparently continues to be the rule in a handful of 
states, in Florida n9 such requirement has ever been imposed. Chapter 119 requires 
no showing of purpose or legi.timate interest as a necessary condition of access. Thus, 
mere curiosity and even blatant commercial purposes do not vest to either the courts 
or the custodian discretion to deny inspection. See State ex reI. Davis v. McMillan, 38 
So. 666 (Fla. 1905), holding that abstract companies may copy public documents from 
the clerk's office for their own use and sell such copies to the public for a profit. 
Chapter 119 ordinarily concerns itself solely with what may be disclosed and not to 
whom. Accord, State ex reI. Davidson v. Couch, 156 So. 297 (Fla. 1934), in which the 
court specifically noted that one does not have to be a taxpayer or have a "special 
interest" in public documents to inspect them, and Warden v. Bennett, supra, at 978, 
holding that a person need not show a special interest or proper motive or purpose in 
order to inspect public records. 

The use to which a person intends to put the documents once copies are received is 
irrelevant in determining whether a person has a right of access under eh. 119. As 
stated in State ex reI. Davidson v. Couch, supra, at 299: 

It is not a question of what the citizen intends to do willt the information when 
he obtains it. He may if he desires disseminate the information among the 
people by means of the press in public address, pamphlets, or by Lie writing of 
a book by way of faVorable or unfavorable criticism of the methods and 
practices of the people's servants in their positions of trust. It is a matter of 
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history that famous writers in England and France notably, and perhaps in 
other countries, have been the means of affecting [sic] salutary reforms by 
their novelistic criticisms of abuses of public powers. 

This view was followed by this office in AGO 074-413 in which it was stated that a 
private person may inspect, copy or photograph worthless check affidavits without 
demonstrating a "personal interest" in such records, and AGO 073-167 which held that 
a person may inspect records maintained by the abandoned property section of the 
Department of Banking and Finance without being required to show a "special in­
terest" therein. Also see AGO 077-125 stating that a person who demands access to 
arrest records cannot be required to execute a written agreement stating the purpose 
of the request. 

2. MAY AN INDIVIDUAL BE LAWFULLY REQUIRED TO STATE PAR­
TICULARLY THE RECORDS DESIRED, REDUCE SUCH REQUEST TO 
WRITING, OR THE LIKE? 

In State ex reI. Davidson v. Couch, supra, the Court specifically rej~ctcd a cun­
tention that Ch. 119 allows a custodian to require a demandant to specify the par­
ticular book or record desired to be examined. As noted by the Court at 300: 

It is sufficient to say that the statute imposes no such limitation and it is 
doubtful if any rule or regulation of the office requiring it would be reasonable, 
because the working of the rule would depend upon the applicant's knowledge 
of the name of the record he desired to inspect. 

Similarly, in State ex reI. Davidson v. Couch, 158 So. 1~3 (Fla. 1934), the Co~t.held 
that the right of inspection may not be frustrated or cll'cumvented through mdll'ect 
means such as the use of a code book. 

Moreover since access to public records is a statutory right, the custodian and 
the courts are' without authority to limit access by a claim of interference with the 
day-ta-day conduct of public business. Section 119.07(1) imposes an affirmative duty 
on record custodians to make whatever arrangements are necessary to ensure the 
free exercise of the right of inspection during reasonable hours and subject to 
reasonable conditions. 

This office is of the opinion that the "reasonable conditions" referred to in s. 
119.07(1) have reference to the custodian's duty of ensuring that the public records 
under his supervision are kept safe. See Fuller v. State, 17 So.2d 607 (Fla. 1944); State 
ex reI. Davis v. McMillan, 38 So. 666 (Fla. 1905). This is not to say that a custodian is 
required to constantly be "lookin~ over the should.er'· of a. pers?n insJ?ecting.publ.ic 
records; only a general superviSion by the custodian or his designee IS reqUIred In 
order to ensure that records are not altered, destroyed or stolen. Compare State ex 
reI. City of Bartow v. Public Employees Relations Commission, supra. 

3. TO WHAT EX'I'ENT MAY A LOCAL AGENCY LEGISLATE BY ORDINANCE 
OR RESOLUTION ON THE SUBJECT OF ACCESS TO LOCAL PUBLIC RECORDS? 

In AGO 075-50, this office stated that Ch. 119, when read in conjunction with Ch. 
267, constitutes a state preemption of the field of public records and, therefore, this is 
not a proper or valid subject of attempted local regulation or legislation. State control 
regarding access, maintenance, management, retention, preservation, and disposal 
of public records is exclusive and operates solely on the custodian of public records. 
The requirements of Ch. 119 have been made mandatory by the Legislature at the 
local as well as the state level and hence do not vest in any local agency any 
discretion whatsoever to change, alter or condition the provisions of Ch.119. 
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4. TO WHAT EXTENT DOES FEDERAL LAW PREEMPT STATE LAW IN THIS 
AREA? 

This issue is one which occurs with some regularity throughout the state, 
especially when considering records of programs ?r departm.ents w~ch receive 
federal funding. This office has adopted a general policy ~f allowmg nond!sclosure of 
records otherwise public under state law only when there IS absolute confhct between 
state and federal disclosure provisions. If a federal statute requires particular 
records to be closed and the state is clearly subject to the provisions of said statute, 
then pursuant to the Supremacy Clause of th~ Unit;d States Constitution, s. 2, Art VI, 
the state is required to keep such records conf!denbal. . . 

This view of federal versus state regulatIon follows the declSlOn of State ex reI. 
Cummer v. Pace, supra, in which the Court, in orderi~g information r~la.ting to .the 
operation of the municipal docks of the City of Jacksonville open for pubhc mspectIon, 
noted the following: 

The details of the management and operation of the municipal docks and 
terminals of Jacksonville are not within the exclusive control of the federal 
government, but are within the control of the Legislature of the state of 
Florida, which in the enactment of section 490, C. G. L., supra, has extended to 
any citizen of Florida the unrestricted privilege of examination of ~he books 
and records of municipalities in order that such citize~s ma~ advI~e them­
selves concerning the operation and conduct of the pubhc affairs which such 
municipalities are authorized to carry on. 

* * * * 
The protection of the federal statute was contr~ved for the p~rti.cular benefit of 
the shippers and consignees of common carriers engaged m mterstate com­
merce subject to the Interstate Commerce Act. There is nothing in its 
provisions to indicate that it was intended to so ~mpinge upon the. oper~t~on of 
state statutes allowing an inspection of the pubhc records of mumclpahbes by 
citizens, as to'completely deny to the citizen his statutory rights under the laws 
of this state, merely because some of the books and. reco~ru: sought to. be 
examined might contain information of a character fallmg wlthm the purView 
of the hereinbefore quoted federal law relating to disclosure of information by 
carriers subject to the Interstate Commerce Act. [159 So. 579, 682-683]. 

Accord: Citizens for Better Care v. Reizen, 215 N.W.2d 576 (Ct. App. ~ich. 1974), 
indicating that clear conflict between federal law and state. law relatIng to. c?n­
fidentiality of inspection or investigative records of nursmg homes receIVmg 
Medicaid must be clearly demonstrated before such documents would be found to be 
exempt from disclosure under applicable state law. 

In AGO 073-278 it was held that reports ",ubmitted to the Division of Pari-mutuel 
Wagering in conne~tion with license and permit applications are open to inspection 
unless submitted by a consumer reporting agency whose reports are subject to the 
Fair Credit and Reporting Act, 15 ~.S.C. s. 1681. S~ch reports. specifically may be 
made available for inspection only In accordance WIth the pro~lSlOns o~ that fe?e;al 
act. Similarly in AGO 074-372, drug treatme~t recor~s of pub!lc agencle~ recelvmg 
federal funds were said to be confidenba~ comu~tent With fede~al statutor,r 
reqUirements. Also see Ch. 77-60, Laws of FlOrida, which was enacted In response to 
the sa-called "Buckley Amendments," 20 U.S.C. s.1638(8) (Pub. L. No. 93-380). 

As a note of caution, it should be added that any public official or employee 
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confronted with a situation involving apparently irreconcilable federal confidentiality 
regulations and the Public Records Law should first check the implementing 
legislation, i.e., the federal statute, to ensure that the federal regulation comports 
with the federal act and does not go beyond the confidentiality allowed by the 
Congress. It has been this office's experience that federal administrative and 
regulatory agencies display a desire for secrecy that quite often appears to transcend 
the intent of Congress. "Informal policy" letters and the like from federal officials do 
not have the force and effect of law and, accordingly, do not serve to supersede the 
state public records law. 

Moreover, while mandating federal confidentiality in particular areas, Congress 
has specifically provided, in certain instances, an exemption for records otherwise 
open for inspection under state law. See, e.g., 42 U.S.C. s. 1306(a) which provides that 
no state shall lose grant assistance under Titles I, IV, X, and XIV QT' former Title XVI, 
because of any state law which allows public access to lists of names of public eid 
recipients or disbursement records. . 

" .. ' ....... 
D,' .. ;VHA'l' ARE THE ExPRESS STATUTORY LIMITATIONS ON INSPECTION 
AND COPYING OF DOCUMENTS? 

Section 119.07(2)(a) provides that all public records which presently are 
provided by law to be confidential or which are prohibited from being inspected by the 
public, whether by general or special law , are exempt from the mandatory inspection 
and copying provisions of s. 119.07(1), F. S. 

1. PERSONNEL AND STUDENTS WITHIN THE PUBLIC AND UNIVERSITY 
SCHOOL SYSTEMS. 

Pursuant to s. 241.29(3). assessment files of all instructional, administrative and. 
supervisory persons within a public school district are open for inspection only to the 
school board the superintendent, the principal, the individual teacher and such other 
persons as the teacher or the superintendent may authorize in writing. 

In AGO 073-212, this office stated that 1Jersonnel files of faculty and ad­
ministrators of institutions of higher learning are open to public inspection under s. 
119.01. Such items as complaints, references, information concerning promotion 
qualifications and quality of professional works and confidential inquiries made by 
administrative personnel were said to be within the purview of 9h. 119, F. S. In a 
supplementary opinion, AGO 073-212A, it was noted that the Legislature enacted a 
statute during the 1973 session which allowed regulations of the Board of Regents to 
prescribe the "content and custody of limited access records which an institution in 
the state university system may maintain on its employees." Such records shall be 
limited to evaluative information and shaH be open for inspection only by tlie em­
ployee and by officials of the institituion who are responsible for supervision of the 
employee. See Ch. 73-338, Laws of Florida, effective July 1, 1973, carried forward as s. 
239.78, F. S. 

Pursuant to this act, the Board of Regents submitted proposed rules limiting 
access to certain p-ersonnel records of university faculty ana administrators to the 
State Board of Education for approval. On November 20, 1973, the state board 
unanimously rejected all proposed rules which clearly purported to allow close~ iiles I 
on state university campuses. Some time later, however, it came to the attention of 
the state board that it had inadvertently and mistakenly approved a rule which 
allowed faculty evaluations to remain confidential. When informed of this mistake, 
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Because the repeal took place more than 60 days after initial approval, attorneys 
for the Board of Regents adopted the view that the action of the state board had no 
effect on the validity of the rule as to universities. (Since the state board is the sole 
rulemaking authority for community colleges, there is no question regarding the 
power of the state board to mandate openness as to those institutions.) Subsequently, 
in a case involving the firing of the football coaching staff at Florida A & M Univer­
sity, the issue of the rulemaking power of the State Board of Education was decided. 
In Tallahassee Democrat v. Florida Board of Regents, 314 So.2d 164 (1 D.C.A. Fla., 
1975), the court held that the state board did not have the authority to repeal a rule 
more than 60 days after approval and, accordingly, upheld the university's refusal to 
produce for public inspection a report of a committee inquiry into the circumstances 
surrounding the dismissal of the coaching staff. 

The issue of access to student records is one which has prompted the Congress to 
enact specific legislation guaranteeing a student, or his parents or guardian if the 
!:tudcnt is w~dcr 18 years of age, a'::c~8 to his student records. See Pub. L. No. 93-380; 
20 U.S.C. ss. 1232(q)-(i), commonly referred to as the "Buckley Amendments." 
Additionally, this act prohibits dissemination of student information wit..'lout L'le 
knowledge and consent of the affected student. 

If any specific questions arise under th\~ "Buckley Amendments," it is suggested 
that the Department of Education be contacted for advice and assistance. Since this 
state has followed a policy of governmental openness, this particular federal law has 
not caused the problems in Florida which have' apparently been encountered 
elsewhere. Even prior to the enactment by the Congress of the "Buckley Amend­
ments," this office had consistently informed public schools and universities 
throughout the state that a student or his parents or guardian had the statutory right 
to view all records in the possession of such public agencies which related to said 
student. 

2. INMATE RECORDS MAINTAINED BY THE DIVISION OF CORRECTIONS 
AND RECORDS OF THE PAROLE AND PROBATION COMMISSION. 

In an Inf. Op. to Representative Richard S. Hodes, October 30, 1972, it was. stated 
that a legislative standing committee has the authority under .s. 11.143(2) to 10Spect 
the books and records of the Parole and Probation Commission. In AGO 074-247, this 
office opined that the commission had the authority to lawfully promulgate rules as to 
the privacy and privilege and use of information obtained by the commission and 
placed in its permanent records concerning every person who may become subject to 
parole, probation, or pardon and commutatioil of sentence. TJ.1is exemption is ap­
plicable only to these persons and does not appl~ to any ot?er fi!e~ or records of the 
commission. Also see s. 1)":5.10(1)-(4), F. S., relatmg to confid~nballty of presentence 
investigation reports and access to information contained in the files of the Division of 
Corrections and the commission. 

3. MEDICAL AND BIRTH RECORDS. 
In AGO 072-59, it was stated that hospital clinical records of municipal, county, 

state or other tax-supported hospitals are public records. However, pursuant to s. 
458.16, records of diagnosis, treatment and examination may not be rele~sed with~ut 
the written authorization of the patient. AGO 073-419 expressed the VIew that 10-
formation regarding the termination of pregnancy is privileged. Suct ilnor!Dation 
may not pass from the hospital and may lawfully be released only when authoriz~d ~y 
a court of competent jurlsdiction. Birth certificates were held to be confidenhal 10 
AGO 074-70. 
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AGO 076-153 stated that a community mental health facility established and 
operating under the Community Mental Health Act, part IV, Ch. 394, F. S., is 
prohibited by s. 394.459 from releasing to the clerk of the circuit court, as county 
auditor, any part of a patient's clinical record, including the patient's name and 
a?dress, or othe= identifying info:mation, except when consent has been properly 
gIven by the patient or the guardian, attorney or designated representative for the 
patient or upon court order. This medical record exception does not extend to in­
formation such as budgeting, operating cr financial data. 

In an Inf. Op. to Da vid Bludworth, May 3, 1977, this office considered the impact of 
Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975), upon s. 742.09 which prohibits the 
publishing of names of parties involved in a paternity suit. Noting that no statute 
exists which makes court records of such proceedings confidential, the holding of Cox 
was said to probably prohibit a prosecution against a newspaper for publishing such 
information which was obtained from a court clerk. 

4. TAX RECORDS. 
In AGO 071-252, the Department of Revenue was advised that it did not have the 

authority to furnish a county tax assessor with a complete listing of those paying sales 
taxes and the monthly amount paid because s. 213.072 serves to exempt such records 
from s. 119.07. Attorney General Opinion 073-109 held that s. 199.222 prohibits the 
Department of Revenue from disclosing in any manner, save for three express ex­
ceptions found in the statute, particulars set forth in intangible tax returns. In an Inf. 
Op. to the Honorable Curtis Golden, May 14, 1975, it was held that records of gross 
sales receipt taxes paid to and in the possession of the Okaloosa Island AuthOrity 
were subject to public inspection. 

However, a wide variety of tax information collected by the state is confidential 
by statute. Please refer to the appendix for a listing of the same. 

5. UNEMPLOYMENT COMPENSATION RECORDS. 
In. AGO 072-192, it. was held that the records of Florida State Employment 

AgenCIeS are not acceSSIble to the public except to the extent necessary to administer 
the Unemployment Compensation Law. See Also ss. 443.12(7) and 443.16(3). 

6. JUVENILE RECORDS. 
Juvenile records have traditionally been considered confidential and treated 

differently from many other records within the criminal justice system. An example 
of this is the record of arrests of juveniles which by law is confidential. See AGO 070-
113. Chapter 39, F. S., prohibits a law enl'orcement agency or a atate attorney from 
releasing the name, age and address of 11 juvenile taken into custody for an act of 
delinquency unless the juvenile is thereafter handled as an adult. In AGO 073-112, the 
Parole and Probation Commission was advised that a circuit judge handling juvenile 
matters had the authority to refuse to permit the commission to inspect juvenile court 
records of a prisoner being considered for parole or a person on whom the commission 
is conducting a presentence investigation. 

Similarly, in an Inf. Op. to Jimmie J. Watford, July 29, 1976, it was stated that 
neither accident reports, nor police logs, nor any other record of a law enforcement 
agency which is open to public inspection should contain information revealing the 
identity of juveniles who are taken into custody for acts of delinquency. 

7. GRAND JURY RECORDS. 
It has been held that proceedings before a grand jury are "absolutely privileged." 

Buchanan v. Miami Herald Publishing Co., 206 So.2d 465 (3 D.C.A. Fla., 1968), aff'd, 
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230 So.2d 9 (Fla. 1969), and, accordingly, communications addressed to that body 
during the regular performance of its duties are not subject to s. 119.07. Such 
documents are made confidential pursuant to s. 905.24. 

8. INVESTIGATIVE RECORDS. 
This office has followed the holding of Caswell v. Manhattan Fire and Marine 

Insurance Co., 339F.2d417 (5th Cir. 1968), to the effect that, unless statutorily 
exempt, investigative records made or received by public bodies other than police or 
law enforcement agencies are subject to the requirements of Ch. 119. In Caswell, the 
Court, at 422-423, ordered certain investigative records of tIte State Insurance Com­
missioner produced for inspection under Ch. 119. In AGO 074-84, this office held that 
transcripts of hearings of investigative inquiries conducted by state agencies are 
subject to s.119.07. During the 1975 session, the Legislature amended Ch. 119; see s. 1, 
Ch. 75-225 Laws of Florida, carried forward as s. 20.30(13) and transferred to s. 
455.08, F.S., to provide that investigative records of boards under the jurisdiction of 
the Department of Professional and Occupational Regulation are exempt from 
disclosure until a finding of probable cause. It should be noted that this office in AGO 
075-225 expressed the view that this exemption is not applicable to complaints 
received by the department because of the provisions of s. 455.013. AGO 076-225. 

The Department of Health and Rehabilitative Services was advised in AGO 076-49 
not to release confidential information from the Developmentally Disabled Adult 
Abuse Registry to organizations or groups wishing to independently investigate 
alleged abuse of developmentally disabled persons in the absence of a court order 
because of the provisions of s. 827.09(7), F. S. 

9. SEXUAL BATTERY RECORDS. 
The name, address and any other identifying information of the victim of any 

sexual offense contained within law enforcement records are confidential and not 
subject to public disclosure in any manner. Pursuant to s. 794.03, F. S. 1974 Supp., the 
news media is prohibited from printing, publishing or broadcasting any such in­
formation until it is by law made a part of an open, public record or is made public in 
an open judicial proceeding or public court record. AGO 075-203. 

10. COLLECTIVE BARGAINING RECORDS. 
Section 447,605(3), F. S., provides that: 
All work products developed by the public employer in preparation for 
negotiations and during negotiations shall ~e exempt from Ch~pter 11? 

In an Inf. Op. to Dr. Gus Sakkis, July 7, 1976, It was stated that 10 enact10g s. 447.605-
(3), F. S., the Legislature dId not intend to exempt budgetary or fiscal information 
from the purview of Ch.119, F. S. Accord: Warden v. Bennett, 340 So.2d 977 (2 D.C.A. 
Fla., 1976), ordering "working papers" l~sed in preparing a college budget produced 
for inspection by a labor organizer. " 

Proposals and counter proposals presented during the course of collective 
bargaining are also subject to 3. 119.07(1), F. S. State of Florida ex reI. Crago v. 
Hunter, supra. 

E. WHAT ARE THE NONSTATUTORY LIMITATIONS ON iNSPECTION? 

1. POLICE RECORDS AND FILES. 
In Lee v. Beach Publishing Co., 173 So. 440, 442 (Fla. 1937), the Court cited what 

has become known as the "Police Secrets Rule." 'fhis rule provides that certnin 

347 



A:\:'IIl:AL REPORT OF THE A TTOH:\EY GE:\ERAL 

"letters and dispatches in the detective police service or otherwise relating to the 
apprehension and prosecution of criminals," are exempt from public inspection on 
grounds of public policy. This office has adopted the view that this rule became a part 
of the law of the State of Florida and was adopted as an exception to Ch. 119 in 1967 
when the Legislature "grandfathered" into Ch. 119 exceptions which had bee~ 
provided for "by law." Admittedly, this is the most difficult area in which to deter­
mine whether or not a document is public because of the absence of legislative 
direction. However, based upon the LIl~ decision, decisions of other jurisdtctions and 
custom and usage, this office has developed general rules regarding access to police 
records and files. In AGO 072-168, it was stated that investigative police reports and 
records made in connection with an official police investigation of a suspected 
violation of the law or otherwise relating to the detection, apprehension or prosecution 
of criminals, are confidential; but such matters as a police officer's accident report, 
records of arrests (excluding those relating to juvenile offenses) and business records 
of a municipal police department are available for public inspection. Also see AGO 
073-168, noting that this exemption is a narrow one and should be apphed only where 
the sole effect of disclosure would be to significantly impair and impede enforcement 
ofthe criminal laws and to enable violators to escape detection. 

In AGO 075-9, municipal police radio logs which do not contain investigative in­
formation regarding suspects, leads, tips, confidential information or sensitive in­
formation interrelated to criminal activities were said to be subject to public in­
spection. At least one case in Florida which has considered Ch. 119 and police records 
indicated that an arrest report of an arresting officer, police record, and FBI record 
are pub1i.c records. Mahone v. State, 222So.2d 769, ',72 (3 D.C.A. Fla., 1969). 

However, in Glow v. State, 319 So.2d 47 (2 D.C.A. Fla., 1975), the court ruled that 
"police reports" other than statements of witnesses, were not open to public in­
spection. The court in reaching this conclusion relied heavily on its earlier decision in 
Wisher v. News-Press Publishing Co., supra. The Court did not specifically state what 
it considered to be a "police report." Accordingly, this office has construed Glow to 
exclude only those investigative records which fall under the "Police Secrets Rule." 
Compare Williams v. State, 285 So.2d 13 (Fla. 1973), and State v. Johnson, 284 So.2d 
198 (Fla. 1973). 

The "Police Secrets Rule" and its effect upon the investigatory records and files 
of the state attorneys was discussed extensively in AGO 076-156. This opinion 
specifically notes that the rule does not exempt records such as arrest records, 
autopsy reports, business records, copies of informations or indictments or the like. 
The rule extends only to disclosure of information which would have the effect of 
significantly impairing or impeding enforcement of the criminal law and enabling 
violators to escape detection and apprehension. Also see Houston v. Rutledge, 229 S.E.-
2d 624 (Ga. 1976), holding that pursuant to Ga. Code Ann. s. 340-2701 investigative 
records relating to deaths of jail inmates which were prepared by a sheriff should be 
made available for public inspection once the investigation was concluded and the 
sheriff's file on the matter closed. 

Attorney General Opinion 077-125 found Ch. 119 applicable to criminal history 
information compiled and maintained by the Florida Department of Criminal Law 
Enforcement and rejected the assertion that access to such information violated an 
arrestee's federal constitutional right to privacy. 

2. JUDICIAL RECOnDS AND RELATED RECORDS SUBJECT TO JUDICIAL 
CONTROL. 
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The Court in Petition of Kilgore, 65 So.2d 30 (Fla. 1953), held that advisory 
opinions issued by the court to the Governor do not become ,Public records within the 
meaning of s. 119.01 until filed in the Governa. s office. During the period $uch opinion 
is within the "breast of the court" it is treated as any other case or matter under 
consideration and is not subject to public inspection or inquiry. To the extent that Ch. 
U9 purports to apply to judicial matters under consideration which have not been 
officially filed in the office of the clerk of the court, such applicability is probably 
rendered invalid through operation of the separation-of-powers doctrine or any court 
rule relating to confidentiality of documents. 

The parameters of judicial discretion in ordering proceedings closed or,records 
sealed have been the subject of recent litigation. In g<aneral, the limitations on judicial 
discretion do not arise through the operation of Ch. 119, a legislative enactment, but 
rather through constitutional guarantees relating to open and public judicial 
proceedings or the First Amendment. See, e.g., English v. McCrary, --So. 2d­
_, (Fla. 1977), Case No. 49,039, revised opinion filed July 13, 1977; State ex rei. Miami 
Herald Publishing Co. v. McIntosh, 340 So.2d 904 (Fla. 1970); Collazo v. Miami Herald 
Publishing Co., 329 So.2d 333 (3 D.C.A. Fla., 1976); State ex reI. Gore Newspapers Co. 
v. Tyson, 313 So.2d 777 (4 D.C.A. Fla., 1975); State ex reI. Miami Herald v. Rose, 271 
So.2d 483 (Z D.C.A. Fla., 1972). 

Pursuant to the Florida Constitution, records of the Judicial Qualifications 
Commission and Judicial Nominating Commissions are not subject to Ch. 119 and 
may, likewise, be withheld from public inspection. See also In re Advisory Opinion to 
the Governor, 276 So.2d 25 (Fla. 1973), relating to the constitutional authority of the 
Judicial Nominating Commissions to adopt their own rules of procedure and Forbes 
v. Earle, 298 So.2d 1 (Fla. 1974), discussing the confidentiality which attaches to 
proceedings of the Judicial Qualifications Commission. (Note: this opinion has been 
modified through the ratification of a constitutional amendment, HJR 3911, revising s. 
12, Art. V, State Const., and approved during the November, 1974, general election.) 

The Court, in Johnson v. State, 336 So.2d 93 (Fla. 1976), held that s. 901.33, F. S., 
which authorized expunction of arrest records in certain instances, was invalid in­
sofar as it attempted to require the judiciary to destroy records of judicial acts. Since 
"[t]he judicial department of govern..rnent has the inherent power and duty to keep 
records of its proceedings," the statute was said to constitute an Imlawful in­
terference by the legislative branch on the procedural responsibility of the judiciary. 
Compare AGO's 075-29 and 076-70. 

3. LEGISLATIVE RECORDS CONCERNING CONSTITUTIONALLY CON-
FIDENTIAL FUNCTIONS. 

In AGO 072-416, this office advised the Legislature that a report of a special 
master appointed by the Senate to conduct a suspension hearing may be held con­
fidential until such time as the Senate meets to debate the suspension. 

AGO 075-282 discussed the applicability of Ch. 119, F. S., to public records made or 
received in connection with official business by legislators. The opinion concluded 
that, in the absence of a House or Senate rule to the contrary, Ch. 119 is applicable to 
legislative records and, accordingly, the permission of the Division of Archives, 
History and Records Management must bo obtained before any such record is 
destroyed, sold, or mutilated or otherwise disposed of. 

F. WHAT FEES MAY BE LA WFULL Y IMPOSED FOR INSPECTING AND 
COPYING PUBLIC RECORDS? 

In State ex rei. Davis v. McMillan, supra, the Court held that a custodian of public 
records is not entitled to a fee when a person asserts his right to inspect and make 
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extracts from public records. As noted by the Court, at 667, the supervision ob­
servation and watchfulness over public records is one of the prime duties a custddian 
assumes when he takes office and the law fixes no fee or compensation therefor. 

In AGO 075-50, this office, following the holding of Davis, held that a custodian 
may ~?t charge ~ fee for the me~e ins~ction of public documents. In that opinion a 
custoQlan of publIc records was ImpOSing a fee of $20.00 for listening to tape recor­
dings of city commission meetings. It was concluded that the fact that commission 
meetings were taped as opposed to stenographically recorded and therefore 
required the use of a tape recorder in order to listen to such meetings wa's irrelevant 
insofar as the imposition of a fee was concerned. 

In the absence of a statute to the contrary, public information must be open for 
public iru:pection without cha~ge. If a ,Public agency chooses to gather and store public 
I~ormahon ~hroi.lgh m~charucal deVIces such as tape recorders, computers, and the 
lIke, .t~e pubhc agency Its.elf must ~ssume any added costs which might develop from 
prOVIding access to such mformatIon. The mandatory inspection provision of Ch. 119 
was clearly intended to operate regardless of ll)e physical form or characteristics of a 
particular record . 

. Such items as "search or exp.loration" fees, employee time fees, fees imposed for 
ordinary wear and tear on machinery and the like may not be charged and collected 
by record custodians as a precondition or condition of inspection. These charges are 
not all?we~ under Ch.119 and may not be imposed in the absence of specific statutory 
authOrIZatIOn. Compare ss. 1.5.090)(a), 28.24(26) and 382.35(7) (a) and (g) impOsing 
fees for searching public records. Also see AGO 076-34 stating that search fees do not 
extend to searches done via computer terminal by a person seeking access to records 
as opposed to a public employee. 

Simply stated, providing access to public records is a statutory duty imposed by 
the Legislature upon all record custodians and should not generally be considered a 
profitmaking or fee-generating operation. 

Insofar as providing copies is concerned, HB 2040, Ch. 75-225, Laws of Florida, the 
most recent amendment to Ch. 119, provides that record custodians must furnish 
copies of records, certified or otherwise, upon the payment of the actual cost of the 
dupl~cation in the event specific fees are not prescribed by law. Unless othenvise 
prOVIded by law, the fees to be charged for duplication of public records shall be 
collected, deposited and accounted for in the manner prescribed for other operating 
funds of the agency. Prior to this new provision, it had been the practice of some 
agencies to charge fees ranging from $1.00 per page to as much as $4.00 per page and 
more for copies of public records. Prior to the 1975 legislative session this office 
recommended to the Legislature that the "loophole" contained within fo;n:ter Ch. 119 
which permitted agencies to furnish only certified copies and charge exorbitant fees 
for the same, be amended to ensure that only the actual cost of the copy could be 
charged to the pUblic. In enacting HB 2040, Ch. 75-225, Laws of Florida the 
Legislature has statutorily implemented this recommendation. ' 

Attorney General Opinion 075-304 held that pursuant to s. 119.07(1) and s. 120.57-
(1) (b)6. F. S., 1975, a public agency may not enter into an agreemen.t with a court 
reporter whi~h requires the agency to refer all requests for copies of transcripts of 
agency meetings and hearings or any part thereof to the court reporter who originally 
transcribed the transcripts. 

In an Inf. Op. to N'ewman Brackin, March 10, 1977, a clerk was advised that 
pursuant to s. 28.24, F. S., he could not enter into an agreement with a title and ab­
~tract company to furnish copies of public records for less than the $1 per page fee 
Imposed at s. 28.24(7), F. S. 
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G. WHAT REMEDIES ARE AVAILABLE TO A PERSON WHO HAS BEEN 
DENIED THE RIGHT TO EXAMINE OR OBTAIN COPIES OF PUBLIC RECORDS? 

Any person denied the right of inspection or copying granted under Ch. 119 may 
institute a civil action in circuit court against a public agency which has violated the 
provisions of Ch. 119 in order to compel compliance with that law. Pursuant to s. 119.11-
(1) such actions, when filed, are entitled to an immediate hearing and take priority 
ov~r ollJer pending cases. If the complainant prevails in the trial court, the public 
agency must comply with the court's judgment within 48 hours unless otherwise 
provided by the trial court or such determination is stayed within that period. by the 
appellate co.urt. The filing of a notice of appeal does not operate as an ~utomatIc stay. 
But s'ee Clark v. Walton, 347 So.2d 670 (4 D.C.A. Fla.) 1977), declarmg s. 119.11(2) 
invalid insofar as it conflicts with Rule 5.12 Fla. App. Rules and compare Wait v. 
Florida Power & Light Co., - So.2d - (1 D.C.A. Fla., 1978), filed January 18, 
1978 upholding s. 119.11(2) and Duval County School Board v. Public Employees 
Rel~tions Comm., 346 So.2d 1087 (1 D.C.A. Fla., 1977), upholding s. 120.68(3) against 
contentions that they conflict with Rule 5.12 Fla. App. RuIes. A stay order shall not be 
issued unless the court determines that there is substantial probability that opening 
the records for inspection will result in significant damage. If the trial court deter­
mines that the nublic agency unreasonably withheld public records from inspection, 
the court shar '~ss an attorney's fee against such agency. If a public agency ap-
peals a trial c: . order requiring inspection and the order is affirmed, the appellate 
court shall aSSeb" _ reasonable attorney's fee for the appeal against the agency. 

In addition to judicial remedies, any public official who violates the provisions of 
s. 119.07(1) is subject to suspension, removal or impeachment. A violation of s. 119,07-
(1) also constitutes a misdemeanor of the second degree which subjects a public of­
ficial to possible criminal penalties of 60 days' imprisonment in county jail, a $500 
fine, or both. 
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APPENDIX 
PRIVILIWED, CONFIDENTIAL AND LIMITED ACCESS 

PUBLIC DOCUMENTS 

Section 11.26(1) (a) Legislative employees are forbidden from revealing to 
anyone outside their division the contents or nature of any 
request for services made by any member of the 
Legislature except with the written consent of the person 
making the request. 

Section 1l.45(6)(b) Audit reports compiled by the auditor general become 
public records when final. Audit "work-papers" and notes 
are not public records. 

Section 13.261(14) 

Section 15.14(1) 

S"tion 27.151 

Section 39.03(6} ea) 

Section 39.12(3) 

Section 39.12(4) 

All complaints filed with the Human Rights Commission 
under part II, Ch. 13, F. S., and all recorclr.; and documents 
in the Commission's custody which relatt~ to and identify a 
particular complainant, employer, employment agency, 
labor organization or joint labor-management committee 
are confidential and may not be disclosed except to the 
parties or in the course of a hearing or proceeding under 
this part. This restriction is not applicable to records 
[effective July 1, 1978). 

Secretary of State shall not publish a report of the persons 
commissioned as notaries public. 

An executive order assignin[, or exchanging stl.l.te at­
torneys pursuant to s. 27.14 and s. 27.15, F. S., and the 
Governor's report to the Legislature on the fonlgoing 
action, if designated by the Governor to be confidEmtial, 
are exempt from disclosure. 

Fingerprints and photographs of juveniles are not public 
records. These records are not subject to use by anyone 
other than the officials of law enforcement agencif3s, the 
court, the child, his partmts or legal custodians or their 
attorneys; they may, however, in the court's discre:tion be 
opened to inspection by anyone upon a showing of good 
cause. They must be k(~pt in a separate file marked 
"Juvenile Confidential" and shall be kept until the child's 
21st birthday and then destroyed. 

Clerk shall keep official records required by Ch. 39 
separate from court's other records. The record may be 
inspected only upon order of judge by persons deemed to 
have a proper interest therein except for child, parents or 
legal custodians of child and their attorney who have a 
right to inspect and copy records. 

All information obtained pursuant to eh. 39 in the 
discharge of official duty by any judge, court employee or 
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Section 40.101(2) 

Section 63.022(2) (j) 

Section 63.162(1) 

Section 63.162(2) 

Section 63.162(4) 

Section 88.261 

Section 90.241(1) 

Section 90.242(2) 

Section 90.242(3) 

authorized agent of the Department of Health and 
R:ehabilitative Services is privileged and may not be 
dISclosed to anyone other than the authorized personnel of 
the cou.rt, the d.epartment and others entitled under Ch. 39 
to reCeive that Information except upon order of the judge. 

Information concerning prospective jurors gathered by 
mailed questionnaires shall be treated as confidential 
provided the questionnaires returned by persons whose 
names finally appear on jury list may be made available 
to the court and to counsel for use during voir dire 
examination. 

The r~cords of aU proceedings concerning custody and 
adoptIon of childrJn are confidential. 

Hearings held i'J proceeding under the Florida Adoption 
Act are closer'. 

All papers and records pertaining to an adoption, whether 
part of the permanent record of the court or of a file in the 
Department of Health and Rehabilitative Services or in 
any agency, are subject to inspection only upon order of 
the court. 

Except when authorized in writinb by adoptive parent or 
adopted child if 18 years or more or upon order of the 
court, no person shall disclose f.rom records the identity of 
adoptive parent or adopted child. 

!he.husband-wife privil~ge is inapplicable to proceedings 
InstItuted under the Uniform Reciprocal Enforcement of 
Support Law. 

No regular minister of any religious organization or 
denomination shall be allowed or required to disclose 
confidential communications when appearing as a wit­
ness in any litigation. [Repealed by s. 2, Ch. 76-237 Laws 
of Florida; as amended by Ch. 77-77, Laws of Fiorida 
effective July 1, 1978.] , 

P~ti~nt or his authori~ed representative possesses the 
pnvIlege to refuse to dISclose or prevent a witness from 
disclosing information relating to diagnosis or treatment 
of a patient's mentul condition. [Repealed by s. 2, Ch. 76-
237, Laws of Florida; as amended by Ch. 77-77 Laws of 
Florida, effective July 1,1978.] , 

Communications made to psychiatrist in course of 
examination are privileged except under certain specified 
circumstances. [Repealed by s. 2, Ch. 76-237, Laws of 
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Section 90.502(2) 

Section 90.503(2) 

Section 90.504(1) 

Section 90.505(2) 

Section 90.506 

Section 106.25(1)1 

Section 106.25( 4) 1 

Florida; as amended by Ch. 77-77, Laws of Florida, ef­
fective July 1, 1978.] 

Communications between lawyer and client confidential if 
they are not intended to be disclosed to third persons. 
[Section 1, Ch. 76-237, Laws of Florida; as amended by Ch. 
77-77, Laws of Florida, effective July 1, 1978.] 

Patient has privilege to refuse to disclose and prevent any 
other person from disclosing confidential com­
munications or records made for the purpose of diagnosis 
or treatment of his mental or emotional condition between 
himself and his psychotherapist or persons who are 
participating in the (jiagnosis or treatment under direc­
tions of the psychotherapist. [Section 1, Ch. 76-237, Laws 
of Florida; as amended by Ch. 77-77, Laws of Florida, 
effective July 1, 1978.] 

Spouse has privilege during and after marital relationship 
to refuse to disclose, and to prevent another from 
disclosing, communications intended to be made in 
confidence between spouses while they were husband and 
wife. [Section 1, Ch. 76-237, Laws of Florida; as amended 
by Ch. 77-77, Laws of Florida, effective July 1,1978.] 

Person has privilege to re~'<lse to disclose or to prevent 
another from disclosing a confidential communication by 
the person to a clergyman in his capacity as spiritual 
advisor. [Section 1, Ch. 76-237, Laws of Florida; as 
amended by Ch. 77-77, Laws of Florida, effective July 1, 
1978.) 

A person has a privilege to refuse to disclose or to prevent 
other persons from disclosing a trade secret owned by him 
if the allowance of the privilege will not conceal fraud or 
otherwise work injustice [so 1, Ch. 76-237, Laws of Florida 
as amended by Ch. 77-77, Laws of Florida, effective July 1, 
1978]. 

Complaints received by the Division of Elections are 
confidential until the Department of State concludes that 
disposition of such complaint has occurred, at which time 
such complaint an.d all relevant reports and recom­
mendations thereof shall become matters of public 
record. 

Proceedings of the Florida Elections Commission to 
consider alleged violations are to be closed sessions at-

1 Section 106.25 was amended by s. 60, Ch. 77-175, Laws of Florida, effective 
January 1, 1978. 
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Section 106.25(5)1 

Section 106.25(5) 

tended only by those persons, including their attorneys, 
necessary to the transaction of the commission's affairs. 

Any person who willfully discloses the contents of any 
election complaint before such complaint is declared a 
public record by the Department of State shall be guilty of 
a misdemeanor of the first degree. 

All sworn complaints filed pursuant to Ch. 106, F. S., with 
the Division or Commission, all division investigations 
and investigative reports or other papers of the division or 
commission or its proceedings with respect to violations 
of Ch. 106, F.S., are confidential and exempt from the 
provisions of Chs. 119 and 286. Any person who discloses 
any information or matter made confidential by the 
provisions of this subsection is guilty of a misdemeanor of 
the first degree. [so 60, Ch. 77-175, Laws of Florida, 
amending s. 106.25, effective January 1,1978.] 

Section 112.317(6) Any person who willfully discloses or permits to be 
disclosed his intention to file a complaint or the existence 
or contents of a complaint which has been filed with the 
Ethics Commission or any document, action or 
proceeding in connection with a confidential preliminary 
investigation of the commission before such complaint, 
document, action or proceeding becomes a public record 
shall be guilty of a misdemeanor of the first degree. 

Section 112.324(1) All proceedings, the complaint and other records relating 
to the preliminary investigation of the Ethics Com­
mission, including a dismissal of the complaint, shall be 
confidential until either the alleged violator requests in 
writing that ou~h investigation and records be made 
public records or the preliminary investigation is com­
pleted, notwithstanding any provisions of Chs. 119, 120 and 
286, F. S. 

Section 112.324(2) If the Ethics Commission finds probable cause to believe 
that the law has been violated, it shall notify the com­
plainant and the alleged violutor in writing. Such 
notification and all documents made or received in the 
disposition of the complaint shall then become public 
records. 

Section 112.324(3) All evidence and material shall be kept in strict con­
fidentiality by the Ethics Commission after a complaint 
against a legislator or other impeachable officer is 
dismissed. 

1 Section 106.25 was amended by s. 60, Ch. 77-175, Laws of Florida, effective 
January 1, 1978. 
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Section 119.07(2)(b) All public records referred to in s. 198.09 (estate tax 
returns); s. 199.222 (intangible personal property tax 
returns); s. 794.03 (sexual battery); s. 658.10(1) and s. 
658.10(3) (records of Division of Banking, Department of 
Banking and Firlaiice); S. (;24.319(3), S. 624.319(4) 
(examination reports of Department of Insurance); s. 
624.311(2) (Department of Insurance Records); s. 288.075 
(Division of Economic Development records) ; s. 
657.06H3) (credit union records); s. 63.181, and s. 229.7822 
(educa tional recorJs). 

Section 119.07(2)(c) Examination questions and answer sheets of 
examinations administered by governmental agencies for 
the purpose of licensure, certification or employment are 
exempt from s. 119.07 (1), F. S. However, an examinee 
shall have the right to review his own completed 
examination. 

Section 195.027(3) Access to taxpayers' records shall be granted to the 
assessor (now property appraiser), Department of 
Revenue and the Auditor General when it is required in 
order to determine the classification or the value of the 
taxable nonhomestead property. 

Section 195.084(1) This section shall supersede statutes prohibiting 
disclosure only with respect to the property appraiser and 
the Auditor General, but the Department of Revenue may 
establish regulations setting reasonable conditions upon 
access to and custody of such information. The Auditor 
General and the property appraisers shall be bound by the 
same requirements of confidentiality as the department. 

Section 198.09 

Section 199.222(1) 

It is a second. degre.~ misdemeanor for the Department of 
Revenue 01' any examiner, appraiser, attorney or other 
employee to divulge or make known in any manner the 
value of any estate or any particulars set forth in any 
report or return required. 

It is unlawful for the Department of Revenue or any 
examiner or employee to divulge or make known in any 
manner the values or any particulars set forth in any 
report or return filed pursuant to the Intan.gible Personal 
Property Tax Act. 

Section 206.95 Any information obtained by the Department of Revenue 
or its agents or representatives as a result of a report, 
investigation or verification relating to special fuel taxes 
shall be confidenti~\l and any person unlawfully divulging 
such information shall be guilty of a second degree 
misdemeanor. 

2 Section 229.782 has been renumbered as s. 228.093 by the Division of Statutory 
Revision. 
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Section 211.33(3) 

Section 213.072(1) 

Section 214.:n(1) 

Section 215.19(3)(c) 

Section 220.242 

Section 229.782(3)(d) 

Section 230.7591 

Section 230.7681 

'fhe information contained in any tax return onl severance 
and production of minerals is confidential but t~~ does not 
prohibit the publication of statistics so classified as to 
prevent the identification of particular returns when more 
than one return made by a particular segme:nt of the in­
dustry and identification would adversely affect C(jffi· 

petition. [Now changed to s. 211.33(6) by s. 3, Ch. 77-406, 
Laws of Florida. 1 

Records of the Department of Revenue of individual 
accounts and reports required under Chapter 212 are 
confidential and may not be released except through 
judicial process or as otherwise provided for by law. 

All information received by the Department of Revenue 
from returns filed under laws relating to the assessment 
of non-property taxes expressly made subject to Ch. 214, 
or from any investigation conducted undler the provisions 
of Ch. 214, is confidential except for official or judicially 
ordered purposes. 

All information obtained from contractors or sub­
clmtractors during the course of an administrative 
hearing concerning disputes involving the prevai~ng 
wage law is privileged and shall not be made the subject 
matter of any suit for libel or slander. 

Estimated tax return filed under Florida Income Tax 
Code is confidential. 

Every student has right of privacy with respect to the 
educational records kept on him. Personally identifiable 
records or reports of the student, or' of any personal in­
formation contained therein may nol£ be released without 
written consent of the student, or his parents or guardian 
to any individual agency or organiz§tion except such 
reports may be released to a certaIn specified person or 
organization.3 I 

State Board of Education may prescribe the content and 
custody of limited access records which coItll~unity 
college may maintain on its employees. CustodIan of 
limited access employee records may release information 
from such records only upon authOJ:ization in writing from 
employee or upon order of court of competent jurisdiction. 

State Board of Education rpay prescribe the content and 
custody of records which community college may 

3 Section 229.782 has been renumbered as s. 228.093 by the Division of Statutory 
Revision. 
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Section 231.29(3) 

Section 232.23(1) 

Section 239.77 

Section 239.78 

Section 284.40(2) 

Section 288.075(1) 

Section 316.066(4) 

maintain on its students. Such records are open to in­
spection only as provided in s. 229.7823 or upon court order. 

Assessment files of all instructional, administrative and 
supervisory personnel within a public school district are 
open for inspection only to the school board, the· 
superintendent, the principal, the individual teacher and 
such other persons as the teacher or the superintendent 
may authorize in writing. 

A permanent cumulative record for each pupil enrolled in 
public school shall be maintained in the form and contain 
all data prescribed by the rules of the State Board of 
Education. The record is open to inspection only as 
provided in s. 229.7823 or upon court order. 

H.ules of the Board of Regents may prescribe the content 
and custody of limited access records which the state 
university system may maintain on its students. Such 
records shall be open to inspection only as provided in s. 
229.7823 or upon court order. 

The Board of Regents has the authority to prescribe 
regulations concerning records of personnel which may 
be open only to the employee and supervisory officials. 
Such regulations are limited to information reflecting 
evaluations of employee performance. 

Claim files maintained by the Division of Risk 
Management of the Department of Insurance are 
privileged and confidential and shall be open only for the 
use of the Department of Insurance in fulfilling its duties 
and responsibilities. 

Upon written request from a private corporation, part­
nership, or person, information, records, reports, data 
and documents of the Division of Economic Development 
which contain or provide information concerning the 
plans or interests of such corporation, partnership or 
person to locate, relocate or expand its business activities 
in Florida are privileged and confidential. This privilege 
applies for a period not to exceed 18 months from date of 
initial inquiry unless the court, upon petition, determines 
that there is a need for access to such documents. 

All accident reports made by persons involved in ac­
cidents are for the conf}dential use of the Department of 
Highway Safety and Motor Vehicles for accident 

3 Sect.i~n 229.782 has been renumbered as s. 228.093 by the Division of Statutory 
ReVISIon. 
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Section 320.025(1) 

Section 322.125(3) 

Section 322.126(3) 

prevention purposes except the Department may disclose 
the identity. of the person involved when such identity is 
not otherwIse known or when such person denies his 
presence at the accident. 

Confidenti~l motor vehicle license may be issued only for 
motor vehlLles of state, county, municipal, federal law 
enforcement agencies. 

Reports received or made by the Medical Advisory Board 
or Its me~bers for the purpose of assisting the Depart­
ment of HIghway Safety and Motor Vehicles in deter­
mining whether a person is qualified to be licensed are for 
confidential use of the board or department and may not 
be divulged to any person except to the driver or applicant 
or used as evidence in any trial except proceedings under 
s. 322.271 or s. 322.31. 

Disability report is confidential and may be used solely 
for the purpose of determining the qualifications of any 
person to operate a motor vehicle. 

Section 324.051(1)(b) Accident reports from individual owners or operators 
shall be for confidential use of department and may not be 
used as evidence in any trial arising out of an accident. 

Section 371.141(3) 

Section 377.606 

Section 377.701(4) 

Section 381.231(4) 

All accident reports involving boats made by persons 
involved in accidents are for the confidential use of the 
Divisions of Marine Resources or other governmental 
agencies having use of the record except the Division may 
disclose the identity of the person involved in the accident 
when the identity is not otherwise known or when person 
denies his presence at the accident. 

Information or records of individual persons obtained by 
the Energy Data Center as a result of a report" in­
vestigation or verification required by the center shall be 
open to the public unless requested to be kept confidential 
by the person providing such information. 

No state employee may divulge or make known in any 
manner any proprietary information under the Petroleum 
Allocation Act, except in accordance with a court order, 
as otherwise provided by law, or in the publication of 
statistical information compiled by methods which would 
not disclose the identity of individual suppliers or com­
panies. 

Information submitted on reports from physicians or 
veterinarians to the Department of Health and 
Rehabilitative Services concerning diagnosis of com-
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Section 382.17(1) 

Section 382.35(1) 

Section 382.35(2) 

Section 382.35(3) 

Section 382.35(5) 

Section 384.10 

municable diseases in humans or animals is confidential 
and shall be open only when necessary to public health. 

Information concerning marital status and medical 
details recorded on separate section of original birth 
certificate shall not be open to inspection or copying to 
anyone other than the registrant or upon court order. 

All birth records of this state are considered confidential 
and shall be open only as provided by law. 

Disclosure of undetermined parentage or inforn:lation 
from which it can be ascertained may only be mad'l: upcn 
court order when such information is necessary 'lor the 
determination of personal or property rights N upon 
application of the registrant if of legal age. 

Certified copies of birth certificate, excluding th/e portion 
concerning medical details and marital statuf., may be 
issued only by state registrar and only to registrant, if of 
legal age, parents, guardian, or legal repNsentative, 
health and social agencies upon approvf.l of state 
registrar, state or federal agencies for official purposes or 
upon court order. 

State Registrar shall furnish a certified copy of all or part 
of any marriage, dissolution of marriage or death cer­
tificate, excluding that portion which contains the medical 
certification as to cause of death, to any person requesting 
it. A certified copy of the medical certification of cause of 
death shall be furnished by the state registrar only to 
persons having a direc t and tangible interest in the cause 
of death. 

All reports of cases of venereal disease shall be filed in a 
place of safe-keeping in the office of the Department of 
Health and Rehabilitative Services and may not be 
disclosed except upon demand of judge or for use by the 
department for the purpose of requiring person so 
reported to take treatment. 

Section 393.13(4) (m)2. Unless waived by the client, if competent, or his parent or 
legal guardian if incompetent, the client's central record 
shall be confidential and no part released except under 
certain specified circumstances. 

Section 394.459(9) 

Section 395.12 

Clinical records of persons subject to "The Baker Act" 
are confidential and may be released only under certain 
specified circumstances. 

Hospital inspection reports and other hospital information 
received by the licensing agency pursuant to Ch. 395 are 
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Section 396.112(1) 

Section 396.112(2) 

Section 396.112(3) 

Section 397.053(1) 

Section 397.096 

Section 400.321(1) 

Section 400.494 

Section 402.19 

confidential and shall not be disclosed in any manner so as 
to identify individuals or hospitals except in a proceeding 
involving the question of licensure. £Repealed by s. 3, Ch. 
76-168, Laws of Florida, effective July 1,1982.] 

The registration and other records of emergency services 
and of other treatment resources whether inpatient, in­
termediate or outpatient, utilized under the Com­
prehensive Alcoholism Prevention, Control and Treat­
ment Act are confidential. 

Treatment records of alcoholics and intoxicated persons 
may not be disclm ... 'Ci without their consent except to 
treatment personnel for use in connection with their 
treatment and to counsel representing such persons in 
proceeding under s. 396.102 or upon court order. 

Records may be open for research into the causes and 
treatment of alcoholism but patient's name and other 
identifying information may not be disclosed. 

Records of drug abusers are confidential and may not be 
disclosed without the consent of the patient except under 
certain specified circumstances. 

Information received by a DATE center or received by 
the Department of Health and Rehabilitative Services 
pursuant to Ch. 397 is confidential and may not be publicly 
disclosed in such a manner so as to identify individuals or 
facilities. [Repealed by s. 3, Ch. 76-168, Laws of Florida, 
effective July 1, 1982.] 

All matters before the state or district nursing home 
ombudsman committees concerning abuse or denial of 
rights of an individual client of a nursing home facility 
shall be confidential and exempt from the provisions of 
Ch. 119. All other matters before the committee shall be 
open to the public and subject to Ch. 119. 

Information received by persons employed by, or 
providing services to, a home health agency or received 
by the licensing agency through reports or inspections is 
privileged and confidential and may not be disclosed 
without written consent of the patient or his guardian. 

The Department of Health and Rehabilitative Services 
may authorize its agencies to copy confidential and public 
information. 

Section 402.32(4) (h) Records on individual children compiled under the 
"School Health Services Act" are confidential in ac­
cordance with law and regulations of the Department of 
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Section 403.111 

Section 405.01 

Section 405.03 

Section 409.355(2) 

Section 413.012(1) 

Section 413.22 

Section 443.12(7) 

Section 443.16(3) 

Section 447.045 

Health and Rehabilitative Services and the State Board of 
Education. 

Any information, other than effluent data, relating to 
secret processes, methods of manufacture or production 
required, ascertained or discovered by the Department of 
Pollution Control shall not be disclosed in public hearings 
and shall be kept confidential. 

Medical information may be released for the purposes of 
reducing morbidity or mortality and no liability of any 
kind shall attach to such release. 

The identity of any person treated or studied shall be 
confidential and shall not be revealed under any cir­
cumstances. 

Although public assistance rolls are open to public in­
spection, it is unlawful for any person to use such lists for 
political or commercial purposes of any nature. 

All records furnished to the Division of Blind Services of 
the Department of Education in connection with state or 
local vocational rehabilitation programs containing in­
formation as to personal facts given or made available to 
the state or local vocational rehabilitation agency, its 
representatives or its employees in the course of the 
administration of the program, including lists of names 
and addresses and records of agency evaluation are 
confidential. 

Department of Health and Rehabilitative Services shall 
prepare regulations for the protection of confidential 
information. 

Information obtained from an employing unit or obtained 
pursuant to Ch. 443 shall, except to the extent necessary 
for the proper administration of unemployment com­
pensation claim, be held confidential and shall not be open 
for public inspection. 

All letters, reports, communications or any other matters, 
whether oral or written between the employer and em­
ployee and members of the division made in connection 
with the requirements of Ch. 443 are. absolutely privileged. 

Neither the Division of Labor of the Department of 
Commerce nor any investigator or employee of the 
division shall divulge in any manner the information 
r'e .• :tined pursuant to the processing of applicant finger­
pd;-t cards. 
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Section 447.205(10) All draft orders [of PERC] developed in preparation for 
or preliminary to the issuance of a final order shall be 
exempt from the provisions of Ch. 119, F. S. 

Section 447.605(3) All work products developed by the public employer in 
preparation for and during negotiations shall be exempt 
from Ch. 119. 

Section 448.06(4) No employee of the mediation and conciliation service or 
any other person authorized by Governor to engage in 
mediation shall be compelled to disclose to any ad­
ministrative or judicial tribunal any information relating 
to or acquired from private employers, employees or their 
representatives in the course of official conciliation and 
mediation activities. Any reports, minutes, com­
munications, or other matters, written or oral, are 
privileged and are thereby subject to complete im­
munities. 

Section 455.08 Investigative reports and records made or received by 
board or agency in or representing the Department of 
Professional and Occupational Regulation are exempt 
from s. 119.07 unless the board or agency finds probable 
cause to commence formal action. 

Section 458.16 Reports or' physical or mental examinations shall be 
furnished only to authorized parties. £Repealed by s. 3, 
Ch, 76-168, Laws of Florida, effective July 1,1978.] 

Section 458.22(4) (b) Pregnancy termination records maintained by approved 
facilities are confidential and shall not be revealed except 
upon order of a court of competent jurisdiction in a civil or 
criminal proceeding. £Repealed by s. 3, Ch. 76-168, Laws 
of Florida, effective July 1, 1978.1 

Section 460.37 

Section 468.110(1) 

Section 468.188(1) 

Information received by the State Board of Chiropractic 
Examiners through inspections is confidential and may 
not be disclosed except in a proceeding involving the 
question of licensure. £Repealed by s. 3, Ch. 76-168, Laws 
of Florida, effective July 1,1978,] 

All information required by the Construction Industry 
Licensing Board of any applicant for registration or 
certification shall be a public record except that financial 
records, examination grades and examination papers are 
confidential and may not be discussed with anyone except 
the board and its staff. Applicant may see his examination 
grades and paper. £Repealed by s. 3, Ch. 76-168, Laws of 
Florida, effective July 1, 1978.] 

All information required by the Florida Electrical Con­
tractors' Licensing Board is a public record except that 
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Section 473.06(2) 

Section 473.141 

Section 474.101(1) 

Section 474.101(2) 

Section 475.06 

Section 493.14(3) 

Section 493.19 

Section 494.06(5) 

financial records and examination grades are con­
fidential. [Repealed by s. 3, Ch. 76-168, Laws of Florida, 
effective July 1, 1978.] 

The records of the State Board of Accountancy are con­
fidential to the extent that the privacy of certificate or 
permit holders and of applicants for certificates or per­
mits will not be unreasonably invaded, except that when 
deemed to be in the public interest, names and addresses 
of all applicants for examination may be revealed as 
public information. [Repealed by s. 3, Ch. 76-168, Laws of 
Florida, effective July 1,1978.] 

Information obtained by public accountants from their 
clients is privileged information in all Florida courts 
except in disciplinary investigations or proceedings. 
[Repealed by s. 3, Ch. 76-237, Laws of Florida, as amended 
by Ch. 77-77, Laws of Florida, effective July 1, 1978.] 

Information received by the Veterinary Board through 
inspection and investigations is ccnfidential except in 
proceedings involving the question of licensure. 
[Repealed by s. 3, Ch. 76-168, Laws of Florida, effective 
July 1, 1978.] 

Examinations administered by veterinary board pur­
suant to s. 474.20, F. S., are confidential. Results of the 
examination are confidential until transmitted to ap­
plicant. [Repealed by s. 3, Ch. 76-168, Laws of Florida, 
effective July 1,1978. J 

Papers, documents, reports or evidence of Florida Real 
Estate Commission are not subject to subpoena without 
commission's consent until after said documents have 
been published at a hearing held u!lder Ch. 475 unless 
court determines the commission or accused will not be 
unreasonably hindered or embarrassed. [Repealed by s. 
3, Ch. 76-168, Laws of Florida, effective July 1, 1978.] 

The Department of State shall hold confidential any in­
formation of a personal nature or that rp1ates to the 
conduct of the trade or professional or investigative 
agencies. [Repealed by s. 3, Ch. 76-168, Laws of Florida, 
effective July 1, 1980.] 

No private investigator shall divulge to anyone other than 
his principal or employer any information he has 
gathered without the written consent of those persons 
ex.cept as otherwise provided by law. [Repealed by s. 3, 
Ch. 76-168, Laws of Florida, effective July 1,1980'] 

Investigations and examination of mortgage brokers and 
solicitors performed by the Department of Banking and 
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Section 517.16(5) 

Section 550.021 

Section 570.283(7) 

Section 573.26(2) 

Section 573.75(2) 

Section 573.826(2) 

Section 573.855(2) 

Section 573.881(2) 

Section 573.907(2) 

Section 580.141 

Finance are confidential except as required in the ad­
ministration, enforcement and prosecution of violations 
under Ch. 494, F. S. 

Until entry of a final order, suspension of security dealer's 
registration shall be deemed confidential and shall not be 
published unless it shall appear that the order of 
suspension has been violated after notice. [Repealed by s. 
3, Ch. 76-168, Laws of Florida, effective July 1,1980.] 

All books records, maps, documents and papers of the 
Division ~f Pari-mutuel Wagering shan at all times be 
open for the personal inspection of any officer of the state, 
county or any official investigating body or committee. 

Irlvrm:::.tion in records of the Division of Consumer 
Services which would separately disclose the business 
transaction of any person, trade secrets or names of 
customers is confidential; however, such disclosure as 
may be necessary to enforcement procedures is not 
violative of this prohibition. 

Information obtained by the Department of Agriculture 
pursuant to any marketing order issued under the Celery 
and Sweet Corn Marketing Law is confidential. 
Information obtain.ed by the Department of Agriculture 
pursuant to any marketing order issued under the Foliage 
Plant Marketing Law is confidential. 

Information obtained by the Department of Agriculture 
pursuant to any marketing order issued under the 
Watermelon Marketing Law is confidential. 

Information obtained by the Department of Agriculture 
pursuant to any marketing order issued under the 
Soybean Marketing Law is confidential. 

Information obtained by the Department of Agriculture 
pursuant to any marketing order issued under the Flue­
Cured Tobacco Marketing Law is confidential. 

Information obtained by the Department of Agriculture 
pursuant to any marketing order issued under the 
Peanuts Marketing Law is confidential. 

Department of Agriculture and Consumer Services may 
publish information concerning the production, sale and 
use of commercial feed and a summary report of the 
results of an analysis of official samples of commercial 
feeds sold within the state as compared to the analysis on 
the label provided the information concerning production 
and use shall not disclose the operations of any persons. 
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Section 601.57(6) 

Section 601.77(1) 

No more than three employees directly involved in the 
processing of citrus fruit dealers' license applications 
may be designated in writing by the Department of Citrus. 
These employees are a part of and shall have access to the 
Criminal Justice Information System set forth in Ch. 943 
for the purposes of investigating license applications. 

Citrus coloring formulas filed with the Department of 
Agriculture are confidential. 

Section 617.68(28)(c) Any information, document, record or statement fur­
nished to Department of Insurance pursuant to the ter­
mination of the license or failure to renew or to continue 
the appointment or license of an agent or counselor under 
Ch. 617 is absolutely privileged. 

Section 617.68(29) (b) Information on applicants qualifying for the first time in 
state for license as agents or counselors which is con­
tained in the files of the Department of Insurance is ab­
solutely privileged. 

Section 624.319(3) Thl;! Department of Insurance may withhold from public 
inspection any examination or investigation report 
concerning an insurer for so long as it deems reasonably 
necessary to protect the insurer examined from un­
warranted injury or to be in the public interest. [Repealed 
by s. 3, Ch. 76-168, Laws of Florida, effective July 1,1982.] 

Section 626.491(2) Any information, documents, records and statements 
furnished or disclosed to the Department of Insurance 
pursuant to the termination of the appointment of the 
adjust~r, service representative, supervising or 
managmg general agent, or claims investigator is ab­
solutely privil~ged. [Repealed by s. 3, Ch. 76-168, Laws of 
Florida, effective July 1, 1982.] 

Section 626.511(3) Any information, document, record or statement fur­
nished to Department of Insurance regarding the ter­
mination by failure to renew or continue the appointment 
or license of an ageut is absolutely privileged. [Repealed 
by s. 3, Ch. 76-168, Laws of Florida, effective July 1, 1982.] 

Section 626.521(3) Any information furnished to the Department of In­
surance regarding the character and credit of applicants 
for adjusters' licenses who are to be self-employed is 
absolutely privileged. £RepealEd by s. 3, Ch. 76-168, Laws 
of Florida, effective July 1,1982 .. ] 

Section 626.631(8) The Department of Insurance's statement of charges, 
papers, documents, reports 1)1' evidence relative to the 
hearing on the refusal, suspension or revocation of a 
license or permit is not subject to subpoena without the 
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Section 626.921(3) 

Section 626.989(4) 

Section 627.101(2) 

Section 627.271 

Section 631.62(2) 

Section 631.62(4) 

Section 633.527(1) 

department's consent until after the information has been 
published at the hearing unless the court determines the 
department would not be unnecessarily hindered or 
embarrassed by such subpoenas. £Repealed by s. 3, Ch. 
76-168, Laws of Florida, effective July 1,1982.) 

Filings made by surplus lines agents with the examining 
office other than affidavits llursuant to s. 626.920 (1) (b), 
F. S., are confidential. 

Department of Insurance papers, documents; reports or 
evidence relative to the subject of an insurance fraud 
investigation under s. 626.989 shall not be subject to public 
inspection for so long as the DE:partment deems 
reasonably necessary to complete the investigation to 
protect the person investigated from unwarranted injury, 
or to be in the public interest. Such papers, documents, 
reports or evidence relative to the subject of an in­
vestigation under s. 626.989 shall not be subject to sub­
poena until opened for public inspection by the Depart. 
ment unless the Department consents; or after notice to 
the Department and a hearing, the court determines the 
Department would not be unnecessarily hindered by such 
subpoena. 

Rate filings requested and received by the Department of 
Insurance are privileged communications prior to being 
placed on file for public inspection by the department. 
[Repealed by s. 3, Ch. 76-168, La'.'Is of Florida, effective 
July 1,1982.] 

All information submitted for the examination of policies, 
daily reports, binders, renewal certificates, en­
dorsements or other evidences of insurance or can­
cellation thereof is confidential. [Repealed by s. 3, Ch. 76-
168, Laws of Florida, effective July 1,1982.] 

Board of directors may request that the Department of 
Insurance order an examination of any member insurer 
which the board in good faith believes is in a financial 
condition hazardous to the policyholder and public. This 
request is not open to public inspection prior to the release 
of the examination report. 

The board of directors may make reports and recom­
mendations to the Department of Insurance on any matter 
germane to the solvency, liquidation, rehabilitation .01' 

conservation of any member insurer. Such reports and 
recommendations are not public documents. 

All information required by the Florida Fire Safety Board 
or the state Fire Marshal of any applicant for certification 
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is a public record except financial information and 
examination grades which are confidential. [Repealed by 
s. 3, Ch. 76-168, Laws of Florida, effective July 1,1978.1 

Section 634.201(8) The Department of Insurance's statement of charges, 
papers, reports or evidence relative to a hearing for the 
refusal, suspension or revocation of the registration of a 
salesman of automobile warranties is not subject to 
subpoena without the department's consent until after the 
same has been published at the hearing. [Repealed by s. 3, 
Ch. 76-168, Laws of Florida, effective July 1, 1982.] 

Section 648.26(3) The Department of Insurance's papers, documents, 
reports or evidence are not subject to subpoena without its 
con'3ent until after the same have been published at a 
hearing unless the court determines the department will 
not be unnecessarily hindered or embarrassed. [Repealed 
by s. 3, Ch. 76-168, Laws of Florida, effective July 1,1982.] 

Section 648.39(3) Infol'mation furnished to the Department of Insurance 
regarding the termination of the appointment of a limited 
surety agent is privileged. [Repealed by s. 3, Ch. 76-168, 
Laws of Florida, effective July 1, 1982.] 

Section 648.41(2) Information furnished to the Department of Insurance 
regarding the termination of runners is privileged. 
[Repealed by s. 3, Ch. 76-168, Laws of Florida, effective 
July 1, 1982.] 

Section 656.211 All reports of the examination and investigation of in­
dustrial savings banks are confidential except as other­
wise provided by law. [Repealed by s. 3, Ch. 76-168, Laws 
of Florida, effective July 1, 1980.] 

Section 657.061(3) Credit union records are open to the public with the ex­
ception of the following which are confidential: personal 
financial statements or information, personnel or medical 
records or information, records or information obtained 
or prepared by Department of Banking and Finance 
referring to the character or reputation of any person, 
records of a person's share, deposit or loan accounts, any 
information which constitutes a clear unwarranted in­
vasion of personal privacy, investigatory records for civil 
or criminal law enforcement purposes, reports of, or 
relatins to, examination or operation and rectJrds 
prepared by or on behalf of the department or any agency 
responsible for the regulation or supervision of credit 
unions r,alating to the ethics of any credit union. 
[Repealed by s. 3, Ch. 76·168, Laws of Florida, effective 

,,~uly 1, U180.l 

Section 658.10(1) All bank or trust company license applications filed with 
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Section 658.10(2) 

Section 658.10(3) 

Section 665.111(1) 

Section 741 0592 

Section 742 .. 09 

the Department of Banking and Finance are open to the 
public except the classes or records and information in s. 
658.10(3) is confidential and may not be disclosed except 
by court order, order of hearing officer under Ch. 120, or 
legislative subpoena, as provided by law. Materials 
supplied to department by other governmental ~encies 
may be made public only with the consent of such <:lgency 
or pursuant to court order or legislative subpoena.4 

Confidential records and information furnished in 
response to legislative subpoena remain confidential 
while in the possession of any legislative body or com­
mittee and after such records have been returned to the 
source that supplied them.4 

Banking records are to be open to the public except that 
personal financial statements or information, personnel 
or medical records, records obtained or prepared by 
Department of Banking and Finance referring to the 
character or reputation of any person, any records or 
information which clearly constitute an unwarranted 
invasion of personal privacy, investigatory records 
compiled for civil or criminal law enforcement purposes 
and records of examination, operation, or condition 
reports relating to the affairs of any bank or trust com­
pany are confidential. 4 

The right of inspection and examination of records of 
savings and loan associations is limited to its members, 
the Department of Banking and Finance or its duly 
authorized representatives, to persons duly authorized to 
act for the association and any federal or state agency 
authorized to inspect the books and records of an insured 
association. Books and records pertaining to the accounts 
of members shall be kept confidential except when 
disclosure is compelled by a court order or by legislative 
subpoena as provided by law. 

Physician's certifications, laboratory reports and court 
orders and all information contained therein relating to 
serological testing shall be confidential and shall not ,be 
divulged to or open to inspection by any person outSIde 
the office of the county court judge or circuit court clerk 
other than the Department of Health and Rehabilitative 
Services or local health officers or their duly authorized 
representatives. 

It is unlawful for the owner, publisher, manager or 
operator of any newspaper, magazine, radio station or 

4 Chapter 658 was repealed by s. 3, Ch. 76-168, Laws of Florida, effective July 1, 

1980. 
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Section 742.091 

Section 768.53(8) 

Section 768.55t3) 

Section 794.03 

Section 801.211 

Section 812.081(2) 

Section 827.07(7) 

any other publication, to publish the name of any parties 
to any court proceeding instituted under s. 742.09, 
regarding the determination of paternity. 

Records of any proceeding under the determination of 
paternity statute which was subsequently dismissed when 
the mother of the illegitimate child and reputed father 
marry thereby making the child legitimate are sealed 
against public inspection. 

All books, records, documents or audits relating to the 
Joint Underwriting A';sociation or its operation are open 
for public inspection except the claim file is not available 
for review during the processing of claims. [Repealed by 
s. 3, Ch. 76-168, Laws of Florida, effective July 1, 1982.] 

Reports of medical malpractice claims which resulted in 
settlement or final disposition filed with the Department 
ofInsurance are confidential and will be released only for 
bona fide research or educational purposes. [Transferred 
frem s. 624.431(3) by Reviser; repealed by s. 3, Ch. 76-168, 
Laws of Florida, effective July 1, 1982.] 

It is u;}lawful to print, publish, or broadcast or cause or 
allow to be printed, published or broadcast in any in­
strump-nt of mass communication the name, address or 
other identifying fact or information of the victim of any 
sexual offense. 

Reports and information filed by any perSall who has 
treated, examined or has available information con­
cerrJing persons committed to the custody of the Depart­
ment of Offender Rehabilitation are confidential and are 
available only to a public officer or employee in the 
performance of a public duty, the accused or upon court 
order. 

Copying or using a "trade secret" without authorization is 
a first degree misdemeanor. 

Information contained ill central child abuse registries 
and all reports and records transmitted to or maintained 
by any person permitted under s. 327.07, F. S., to receive 
such information, concerning kn~wn or suspected in­
stances of child abuse or maltreatment are not open for 
public inspection. Disclosure may be made for treatment 
or for research provided adeqi~ate assurances are given 
that patients' names and other identifying information 
will not be disclosed. 
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Section 827.09(7) 

Section 905.17(1) 

Section 905.24 

Section 905.26 

Section 905.27(1) 

Section 905.27(2) 

Section 905.28(1) 

Section 917.22 

Reports of abuse of developmentally disabled persons 
recorded in central registries are confidential and shall be 
open only as per s. 827.07 (7), supra. 

Stenographic records, notes, and transcriptions made by 
a court reporter during a grand jury session shall be filed 
with the clerk who shall keep them in a sealed container 
not subject to public inspection. 

Grand jury proceedings are secret and a grand juror shall 
not disclose the nature or substance of the deliberations or 
vote of the grand jury. 

Unless ordered by court, a grand juror, reporter, 
stenographer, interpreter, or officer of the court may not 
disclose the fL'1ding of an indictment against a person not 
in custody or under recognizance, unless process is issued 
or executed, until the person has been arrested. 

Grand juror, state attorney, reporter, stenographer, 
interpreter, or any other person appearing before grand 
jury may not disclose evidence received by it except when 
required by court. 

It is unlawful for any person knowingly to publish, 
disclose or cause to be published or disclosed any witness' 
testimony before a grand jury ,mless such testimony is or 
has been disclosed in a court proceeding. 

No report of grand jury relating to 9.n individual which is 
not accompanied by true bill or indictment shall be made 
public until the individual concerned has been furnished a 
copy and given 15 days to file motion to repress or ex­
punge report. 

The clinical records maintained for each mentally 
disordered sex offender are confidential and privileged 
unless waived by the offender or his guardian and may not 
be released except to physicians, attorneys and govern­
ment agencies as designated by the offender or his 
guardian or in response to a subp<>ena or by order of court. 
The record, or any part thereof, may be disclosed to 
qualified researchers, stoaff members of the treatment 
facility or an employee of the Department of Health and 
Rehabilitative Services when deemed necessary :or the 
treatment of the offender, the maintenance of records or 
the evaluation of programs. The records may be used for 
statistical and research purposes provided the in­
formation is abstracted so as not to reveal the identity of 
individuals. 
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Section 918.16 

Section 934.091(1) 

When any person under the age of 16 testifies about any 
sex offense in any civil or criminal trial, the courtroom 
shall be cleared of all persons except the parties to the 
cause, their immediate families or guardians, attorneys 
and their secretaries, officers of the court, jurors, 
newspaper reporters or broadcasters and court reporters. 

It is unlawfUl to print, publish or broadcast or cause to be 
printed, published or broadcasted in any newspaper, 
magazine, periodical, or other publication or from any 
television or radio broadcast, the name or identity of any 
person served with or to be served with an inventory or 
notification of interception of wire or oral com­
munications until said person has been indicted or in­
formed against. 

Section 943.08(3) The Criminal Justice Information Systems Council shall 
develop policies and procedures guaranteeing the 
physical security of criminal justice information to 
prevent unauthorized disclosure of information contained 
in the system. 

Section 943.08(5) The Criminal Justice Information Systems Council shall 
provide access to criminal justice information to persons 
or agencies not associated with criminal justice wtMn 
such dissemination is authorized by law. 

Section 943.08(6) The Criminal Justice Information Systems Council shall 
provide access to criminal justice information maintained 
by any criminal justice agency by any person about whom 
such information is maintained for the purpose of 
challenge, correction or addition of e;x:planatory material. 

Section 945.10(1)-(3) Information furnished in a presentence investigation 
report by the Department of Offender Rehabilitation shall 
be confidential. The Department of Offender 
Rehabilitation shall promulgate rules and regulations 
stati~l~ what portions of its files, reports and records are 
confidential and available only to court officers and 
employees, the Legislature, the Parole and Probation 
Commission, the Department of Health and 
Rehabilitative Services, the Department of Offender 
Rehabilitation and public law enforcement agencies 
performing a public duty or with the Department of Of· 
fender Rehabilitation, for research. No inmate shall have 
access to any information contained in the files of the 
division. The Department of Offender Rehabilitation may 
restrict access to information to any petson (Jxcept 
members of the news media and officers and employees of 
the court, commission, Legislature, the department and 
public law enforcement agencies when there is reasonable 
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Section 945.25(4) 

Section 959.225(2) 

cause to believe that such person or persons may divulge 
such information to the inmate. 

The Department of Offender Rehabilitation may make 
such rules as to the privacy or privilege, of information, 
and its use by other than the department or the Parole and 
Probation Commission and its staff, relating to persons 
who may become subject to parole, probation or pardon 
and commutation, as the commission and its staff may 
deem expedient. 

Records compiled by the Department of Health and 
Rehabilitative Services pursuant to Ch. 959, regarding 
children, shall not be open to inspection by the public. 
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MONEYS COLLECTED BY THE 
DEPARTMENT OF LEGAL AFFAIRS 

January through 
December 1977 

Esp-heat cases ........................................ . . . . . . . . .. $ 133,914.21 

Consumer cases: 

Refunds obtained under Chapter 501, F. S. .................... 1,550,467.09 

Florida Commission on Ethics: 

Costs and fines assessed ...................................... . 6,175.00 

Miscellaneous Collections: 

Sta~e ex reI. Robert L. Shevin 
v. Jarryl I. Brachman, et al ................................. 3,500.00 

State v. Cities Service Corp. ................................... 298,000.00 

Tax Cases: 

Aerospace Workers, Inc. v. DOR ....... > •••••••••••••••••••••• 

Boca Cen Club v. Straughn ................................... . 
Marc Browmeyer, et al v. DOR ............................. .. 
Butler Aviation v. DOR ....................................... . 
State ex reI. Hugh Devlin v. Dickinson ...................... .. 
Virginia W. Lucom v. David L. Reid ......................... . 
Lykes Brothers Inc. v. City of Plant City ........................ . 
William B. Mesmer v. DOR .................................. . 
Zuckerman-Vernon v. DOR ................................... . 
Robert GaiIey, a/k/a K-90fOrlando v. DOR ..................... . 
Keebler v. DOR ............................................... . 
Kabler v. Reid ................................................ . 
Lake Forest Homeowners v. DOR ........................... .. 
Amoco Oil Co., et al v. DOR Santa Rosa ................•......... 
Amoco Oil Co., et al v. DOR Escambia .......................... . 
Service Facilities Corp. v. Wade .............................. . 
Mangum v. DOR ............................................... . 
Daytona Beach Rac. & Rec. v. Volusia County ................... . 
Merritt Square Corp. v. DOR ................................. . 
Raylu Corp. v. DOR .......................................... . 
First National Bank of Florida v. DOR ....................... . 
Barnett Brass & Copper Inc. v. DOR ......... " .......... " .. . 
Earl E. Fisher v. Harry Schooley etc., et al . '" .................. . 
Jesse Jackson Parrish, Jr., etc., etal v. DOR .................... . 
58th Street, Inc. v. DOR ...................................... . 
Harry G. Boggs et al v. DOR ................................ .. 
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2,000.00 
15,000.00 
18,000.00 

2,300.00 
1,000.00 

263,000.00 
50,000.00 
15,000.00 

110,000.00 
6,329.96 
3,401.30 
4,235.40 

10,350.54 
17,000,000.00 
6,000,000.00 

99,000.68 
10,000.00 

153,075.00 
14,000.00 
41,321.09 
27,563.88 

365.86 
23,111.24 
1,899.17 

559.53 
182.21 
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The Phoenix Inc., v. Lopez International Inc. ............... .... 2,292.74 
Sheridan Ventures, Inc. v. DOR .................................. 15,778.13 
Maybell, Inc. v. DOR ............................................ 3,596.34 
A. J. Coyle v. DOR ............................................... 1,122.11 
Union Truck Terminal, Inc. v. DOR .............................. 36,119.99 
Salvatore & Cecelia Patti v. DOR ................................ 177.88 
Atico Mortgage Investors v. DOR ................................ 4,873.00 
Lehigh Portland Cement Company v. DOR ....................... 16,435.00 
Marciano Diaz & Carmon Diaz v. DOR .......................... 184.20 
Raymond.Hamlin Jr. v. Sherrill Dansby et al . . . . . . . . . . . . . . . . . . . . . . . 196.18 
Orlando Accommodations Inc. v. DOR ........................... 13,631.36 
William & Harvey Rowland of Georgia, Inc. ..................... 239.77 
American Contract Bridge v. DOR .... .......................... 6,306.62 
Bizjet v. DOR .................................................... 1,461.82 
C. A. Atherton Fuel Oil Co. v. DOR . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,626.54 
The Florida Bar v. DOR ......................................... 2,700.00 INDEX 
Myron Friedman v. DOR .....................................•... 3,278.30 
Lee County Bank v. DOR ........................................ 677.88 
M. D. Moody & Sons, Inc. v. DOR . . . . . . . . . . . . . . . . . . .. .............. 23,443.16 

AND 
Silver Sands v. DOR ............................................. 154,644.50 
Stan Musial & Biggie's Inc. v. DOR ............................. 25,713.26 
Stewart Arms Apts., Ltd., v. DOR ............................... 4,824.50 

CITATOR 
James E. Corry v. DOR .......................................... 96.09 
James E. Corry v. DOR .......................................... 271.47 
Cathedral Health & Rehab Center Inc. v. DOR ...................... 5,085.00 
Continental Mortgage Inc. v. DOR ............................... 3,900.64 
Don Julio Corp. v. DOR .......... ,............................... 6,156.08 
Fanpac Corp. v. DOR ............................................ 6,519.00 
National Sun Control v. DOR ..................................... 1,083.91 
Orthopaedic Publishing Corp. v. DOR ............................ 8,411.46 
Imre J. Rosenthal v. DOR ........................................ 4,395.00 
St. Augustine Fed. Assoc. v. DOR ................................ 755.80 
Tadco Construction Co. v. DOR ................... ............... 2,436.06 
H. R. Thornton Jr. v. DOR ....................................... 138.51 

Total ....................................................... $26,226,324.76 
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GENERAL INDEX 
Subject 

-A-
ACCOUNTS AND ACCOUNTINGj county budget system, Banking and 

Finance Department may not promulgate rules inconsistent with ... 
ACTIONS; criminal law enforcement special agents; compensatory or 

punitive damage liabilities .......................................... . 
ADMINISTRATION, STATE BOARD OF 

Securities deposited with banks or trust companies for safE'keeping, 
written trust receipts not required .............................. . 

United States Treasury bills or guarantee obligations of the United 
States, purchases not inhibited .................................. . 

ADMINISTRATIVE PROCEDURE ACT 
Constitution Revision Commission, applicability to proceedings ..... . 
Election campa~gn financing violations alleged; Elections Commission 

notice and agenda publication .................................. . 
Hospital district; act not applicable ................................ . 
License procedures, waiver of certain time limits by applicant ........ . 

AD~~T RIGHT~ LAW; billiard parlors, 18-year-old's right to frequent, 
VISIt, or play In ..................................................... . 

AGED PERSONS; homestead exemption, additional; residency 
determinative date .................................................. . 

ANATOMICAL GIFTS 
Cornea of decedent; removal without consent of next of kin; authority 

or immunity ..................................................... . 
Medical examiner supplying decedent's cornea upon request of eye 

bank, authorized but not required ............................... . 
ARRESTS 

Arrest records; public records; restrictions on public access 
unauthorized ................................................ . 

Cireuit judge authority to arrest violator of traffic laws; procedure .... . 

-B-

BAIL BONDSMAN; estreature, arrest powers after surety cancels 

Opinion 

077-121 

077-98 

077-62 

077-62 

077-65 

077-46 
077-142 
077-41 

077-6 

077-2 

077-114 

077-114 

077-125 
077-79 

bondsman'S license ................................... . . . . . . . . . . . . . . . 077-3 
BANKING AND FINANCE DEPARTMENT 

Indigent patients at Shands Teaching Hospital, county financial 
liability ....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 077-58 

Rules inconsistent with county budget system prohibited. . . . . . . . . . . . 077-121 
BANKS AND TRUST COMPANIES; internaUonal bank agency, 

classified as "bank" for corporate income tax purposes. .... . ... . . . . 077-126 
BICYCLE/MOPEDS; operators wearing certain safety devices, 

regulation by municipalities prohibited. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 077-'i4 
BIDS, COMPETITIVE; purchase of commodities by municipality, more 

than one bidder unnecessary......................... ................ (m-l40 
BILLIARD PARLORS; Adult Rights Law; 18-year-old's right to 

frequent, visit, or play in . . . . . .. . . .. . .. .. . . .. .. .. . . .... .... .. .. ... .. . 0'77·6 
BREVARD COUNTY PERSONNEL COUNCIL; private deliberations 

prohibited by Sunshine Law ............. · .... ·· ...... ·............... 077-132 
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BROWARD COUNTY, Indian Trust Reservation, state and local police 
power laws and regulations; applicability........................... 077-29 

BURGLARY; attempts on unoccupied structure, degree of penalty. ... 077-4, 
077-112 

BUSINESS AND COMMERCE; business hours, power of municipality to 
regulate .............. " ............................ '" .......... , .. , . 077-139 

-C-

CHARITABLE ORGANIZATIONS OR INSTITUTIONS; charitable 
purposes clarified and defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 077-64 

CHARITABLE TRUSTS; state attorneys representation in charitable 
trust proceedings ., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 077-85 

CHILD CARE; agency officer may sign drivers' license application for 
minor in agency's custody if neither parent is living. . . . . . . . . . . . . . . . . . . . 077 ·102 

CLEARWATER, CITY OF; mayor, letters or documents received by' 
public record status. . . . . . . .... . . ... ... . .......................... : 077-141 

CLERKS, CIRCUIT COURTS 
Elector adjudicated physically incompetent, voting eligibility report 077-1 
Okaloosa County, ckck to serve as accountant, secretary-treasurer or 

clerk for governing body of county hospital prohibited. . . . . . . . . . . 077-76 
Photographic or microfilm records; satisfaction, partial release, or 

discharge of mortgages etc.; marginal notations procedure. . . . . . . 077-90 
'l'axation, tax deeds or sales; distribution of excess proceeds under 

certain circumstances ........... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 077-99 
COASTAL ZONE MANAGEMENT; grants, reception and administration 077-28 
CODE OF ETHICS; Sunshine Amendment; prohibition of legislators 

representing clients before state agencies; self-executing; valid..... 077-136 
COIN-OPERATED VENDING MACHINES; municipal license tax, 

resident lessee liability ........................ , ... , ................ , 077-34 
COLLECTIVE BARGAINING; agreement to make employee personnel 

records confidential violative of Public Records Law ............... , 077-48 
COLUMBIA COUNTY; school board revenue bond proceeds investment 

interest use restricted .............................................. :. 077-26 
COMMUNITY COLLEGES; public utility contractual franchise fees; tax 

status ........................... '" ........ " . .. .. .. . . .. .. . .. . .. . . ... 077-94 
COMMUNITY MENTAL HEALTH SERVICES; mental health boards; 

county contract with board for use of county funds. . . . . . . . . . . . . . . . . . . . . 077-97 
CONDOMINIUMS AND COOPERATIVE APARTMENTS; mortgage 
fore~l~sure . ~y lending institution, effect on declaration of con-
domInIum flhng . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 077-13 

CONFIDENTIAL OR PRIVILEGED INFORMATION; Ethics Com-
mission files, inapplicable.......... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 077-33 

CONSTITUTION REVISION COMMISSION 
Administrative Procedure Act applicability to proceedings .......... 077-65 
Executive director, delegation of certain ministerial functions; rules of 

procedure adopted ............................................ 077-66 
CONSUMER PROTECTION; telephone solicitation sales, applicable 

consumer protection laws. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 077-32 
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CONTRACTORS; state building construction retainage, securities 
substitution .......................................................... . 

CORAL GABLES, CITY OF 
Commissioners attending meetings of city advisory board permitted 

under Sunshine Law ......................................... . 
Purchase of commodities, more than one bidder unnecessary ....... . 

CORAL SPRINGS, CITY OF; charter amendments affecting form of 
government defined ................................................. . 

CORPORATE INCOME TAX; international bank agency classified as 
"bank" ........... " ...... , ............................ .' ....... , ..... . 

COUNTIES 
Budget system, Banking and Finance Department may not promulgate 

rules inconsistent with ........................................ . 
Charter counties; revenue sharing eligibility, municipal service taxing 

or benefit units .............................................. . 
Financial responsibility for indigent patients at Shands Teaching 

Hospital, ................................................... . 
Housing authority inactive; dissolution or termination procedure ... . 
Investments; securities, custody, "book-entry" method, lists, etc ... . 
Juvenile detention homes, board .of visitors; application of Sunshine 

Law ........................................................ . 
Medical examiner employed; expert witness fees, payment ........ . 
Noncharter; loans to school board prohibited ........................ . 
Real property purchase, bank loan repayment from racetrack or 

revenue sharing funds ., ...................................... . 
Realty acquired by foreclosure of tax certificates, sa.les procedure ..... . 
Supervisor of elections, expenditure of county funds for defense in 

election contest ........................................ , .... . 
Tourist development tax; creation of subcounty special district within 

county; tax levies ............................................ . 
COUNTY BUDGETS; budget system, Banking and Finance Department 

may not promulgate rules inconsistent with ... , ..................... . 
COUNTY CHARTERS; cour:ty officials' compensation ................ . 
COUNTY COMMISSIONERS 

Budgetary expenditures, religious facilities at county jail ............ . 
Election; single-member districts ... , ....... , .. '" ......... , ......... . 
Limit on power to remove park director, valid ...................... . 

COUNTY COURTS; fines imposed to assist crime victims; disposition of 
funds ............... , ................................................ . 

COUN'fY FUNDS; community mental health services; mental health 
boards; coun ty contract wi th board for use of coun ty funds ............. . 

COUNTY HOSPITALS 
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Hospital district, applicability of Administrative Procedure Act .. '" 077-142 
Purchasing by competitive bidding procedures, Estero Fire Protection 

and Rescue Service District ....... . . . . . . . . . . . . . . . . . . . . . . . . . . 077-22 
STATE AGENCIES; career service employee pretermination hearing 

before agency head, costs and fees not reimbursable'. ............... 077-37 
STATE ATTORNEYS; charitable trust proceedings; representation... 077-85 
STATE CAREER SERVICE SYSTEM; employee pretermination 

hearing before agency head, costs and fees not reimbursable ... '" .. ... 077-37 
STATE INSTITUTION CLAIMS FUND; Offender Rehabilitation 

Department, claims against; inapplicable .. . . . . . . . . . . . . . . . . . . . . . . .. 077-12 
STATE MOBILE HOME TENANT-LANDLORD COMMISSION; 

Business Regulation Department; commission administratively 
subject to; independent only in exercise of its quasi-judicial and quasi-
legislative powers ........................... ,... ... .. . . . . . ... ... .. .... 077-111 

STATUTES; proposed legislation, abolition of Tampa Bay Area Rapid 
Transit Authority ................................................... " 077-20 

SUNSHINE AMENDMENT; prohibition of legislators representing 
clients before state agencies; self-executing; valid................... 077-136 
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Subject Opinion 

SUPPORT OF DEPENDENTS; child support payments, procedure for 
collections under URESA ... ; . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 077-77 

SURETIES; bail bondsman license canceled by; post-estreature arrest 
powers of bondsman... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 077-3 

-T-

TAMPA BAY AREA RAPID TRANSIT AUTHORITY; legislation 
proposal to abolish ........... ' ....................................... . 

TAXATION 
Charitable purposes clarified and defined ........................... . 
Community colleges, public utility contractual franchise fees' status 
Exemptions; nonresident of Florida, household goods and Personal 

tlffects; eligibility ........................................... . 
Local option tourist development tax; creation of subcounty special 

district within county; tax levies .............................. . 
Nonresidents, household goods and personal effects; exemption 

eligibility .................................................. . 
Pinellas County Hospital Authority; millage limitation inapplicable· 
Property appraiser budget expenditures, advanced specialized 

education for self and employees; propriety ..................... . 
Real property not commonly bought and sold, valuation ........... . 
Sebastian Inlet Tax District, multicounty taxing district, tax procedure 
Tax deeds, distribution of excess proceeds of tax deed sales under 

certain circumstances ....................................... . 
Tax sales, county property acquired by foreclosure of tax certificates 
Water management district revenues, boundary changes effect on 

unspent revenue ............................................. . 
Water management districts, tax levy; manner and method of tax 

proration ................................................... . 
TELEGRAPHS AND TELEPHONES; telephone solicitation sales, 

consumer protection laws applicable ................................ . 
TRAFFIC CONTROL 

Accident reports required by municipal ordinance, confidentiality ... 
Bicycle/mopeds, operators wearing certain safety devices; regulation 

by municipalities prohibited ................................... . 
Good Drivers' Incentive Fund; applicable to violations committed 

after a certain date ........................................... . 
Traffic violation in presence of circuit judge; arrest authority; 

procedure. . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 
TRANSPORTATION; mUlticounty planning entity created by interlocal 

agreement; Metropolitan Planning Organiza.tion .................... . 
TRAVEL EXPENSES AND PER DIEM 

Deputy official court reporters performing official duties ........... . 
Regional plannirtg council, executive committee; per diem and travel 

expense restrictions ....................................... : .. 
Scho~l board employee, travel expenses while on military leave; 

reImbursement by board; procedure ............................ . 
Standards and Training Division and Police Standards and Training 

Commission expenditures .................................... . 
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077-94 

077-128 

077-81 

077-128 
077-100 

077-50 
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077-17 

077-·93 

077-32 

1)77-49 

077-84 

077-70 

077-79 

077-15 

077-68 
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077-59 
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VOLUSIA COUNTY FAIR ASSOCIATION; regulation of International 
Society for Krishna Consciousness activities in public areas of fair ..... 077-25 

-W­

WATER MANAGEMENT DISTRICTS 
Boundary changes; unspent tax revenues and accounts receivable, 

transfers ........................................................ . 
Drainage district organized under general laws, division of lands and 

apportionment of assessments by special law .................. . 
Tax levy; manner and method of tax proration .................... . 

WATER RESOURCES: Environmental Department agency head vested 
with power to regulate ............................................ . 

WATER SUPPLY AUTHORITIES, REGIONAL; establishment, final 
authority to approve or disapprove ................................. . 

WINTER HAVEN, CITY OF; nepotism; fire chief hiring assistant fire 
chief's relative permitted .......................... , ................ . 

WITNESSES 
County medical examiner; expert witness fees, payment ........... . 
Police officers; compensation for appearing while off duty ........ . 
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A0I0IUAL REPORT OF THE ATTORNEY GENERAL A:'\:'\UAL REPORT OF THE ATTOR:,\EY CE:'\ERAL 

CITATOR CITATOR TO FLORIDA STATUTES 
CITATOR TO FLORIDA STATUTES, LAWS OF FLORIDA, AND STATE Section Opinion No. Section Opinion 010. Sedion Opinion 010\ 
CONSTITUTION, CONSTRUED OR CITED IN OPINIONS RENDERED 112.12 077-71 120.53 077-46 145.041 077-131 

FROM JANUARY 1 THROUGH DECEMBER 31, 1977 077-131 077-:111 145.10 077-50 
112.14 077-131 120.55 077-46 145.12 077-121 
ll2.311, 120.565 077-51 145.131, CITATOR TO FLORIDA STATUTES 

112.313 077-138 120.60, 145.17 077-131 
120.62 077-41. 153.05 077-99 Section Opinion No. Section Opinion No. Set-tioll Opinion 010. ll2.3143 077-130 120.63 077-41 155.07, 1.01 077-6 40.29-40.35 077-86 98.312, 077-138 077-46 155.09 077-76 077-75 61.11, 98.313 077-42 112.3146, 

120.72 077-142 155.10 077-76 077-80 61.12, 99.012 077-5 112.322, 
121.021, 077-122 077-102 61.17-61.181 077-77 077-31 112.323 077-33 

121.051, 155.11 077-76 077-113 83.760, 077-63 112.324 077-33 
121.08 077-101 155.18 077-91 077-130 83.764 077-78 077-R9 077-46 

121.091 077-9 160.01 077-97 11.062 077-8 83.776, 99.021 077-63 113.01, 
077-101 077-117 ll.065 077-98 83.780, 100.041 077-5 113.02 077-120 

121.111, 160.02 077-117 15.Q7 077-56 83.782, 101.68 077-87 ll5.07 077-123 
121.121 077-101 163.01 077-15 15.09 077-120 83.784, 102.141. 077-124 

122.08 077-71 077-16 16.015 077-103 83.786, 102.151, ll6.03 077-120 
124.01 077-119 077-38 20.02 077-11] 83.790 077-111 102.161, 116.10 077-130 
125.01 077-14 077-51 86.021, 102.166 077-87 ll6.111 077-36 20.03 077-28 

104.31 077-31 077-15 163.3161, 077-111 86.041, 
106.23 077-42 077-130 

077-21 163.3161-163.3211, 20.04 077-65 86.091 077-85 
106.25 077-46 077-144 

077-38 163.3167 077-7 88.011, 119.01 077-33 163.317 077-44 077-142 110.042 077-31 
077-43 077-40 ;) 20.05, 88.011-88.311, 

110.061 077-37 077-46 077-55 163.3171, 20.06 077-51 88.031, 
110.092 077-31 077-97 163.3174 077-7 20.11 077-103 88.041, 077-48 

077-14 163.3177 077-15 111.03 077-120 125.031 20.16 077-111 88.081, 077-49 
077-76 163.3181 077-53 111.06 077-98 125.17 20.19 077-97 88.091, 077-69 
077-61 163.3211 077-7 077-103 125.31 20.25 077-28 88.121, 077-141 
077-62 163.t'67, 111.065 077-98 119.011 077-10 077-51 88.131, 

077-103 125.35 077-52 163.668 077-15 20.261 077-51 88.141, 077-33 
163.603 077-45 111.07 077-37 125.65 077-38 077-95 88.211, 077-43 

125.83, 163.702, 077-98 077-48 27.02 077-85 88.271, 
125.84 077-88 163.704 077-74 077-103 077-49 27.51 077-104 88.311, 111.08 077-37 129.01, 165.02 077-130 28.022, 88.321-88.371 077-77 077-98 077-69 
129.011, 165.022 077-45 28.2401, 90.14 077-108 112.061 077-11 077-141 
129.03 077-121 165.041 077-45 28.243 077-120 077-124 077-59 119.07 077-10 165.051 077-45 29.01, 90.141 077-108 077-33 129.06 077-58 077-92 077-68 077-121 29.04, 90.231 077-86 077-43 129.07 166.021 077-19 29.08 077-68 92.231 077-86 077-76 

077-46 129.08 077-58 077-40 077-83 30.07 077-89 97.021 077-109 077-48 129.09 077-58 077-71 30.49 077-55 97.041 077-1 077-108 
077-49 077-97 077-82 

30.51 077-120 98.041, 077-117 
077-69 130.01 077-14 077-109 077-123 077-55 30.53 077-55 98.051, 077-125 077-113 

077-89 98.091, 
112.08 077-71 

077-141 130.012, 077-116 
39.03, 98.181 077-109 077-72 

120.52 077-51 130.03 077-14 077-124 077-131 39.12 077-125 98.201 077-42 112.081, 077-65 142.01, 077-133 40.231, 98.271 077-109 112.09, 07H42 142.03 077-129 077-135 40.24 077-124 98.311 077-1 112.10 077-131 
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A:,\:,\UAL REPORT OF THE ATTOR:,\EY GE:'\ERAL A:-\;-.JUAL REPORT OF THE A'rroR;-.JEY CE:-;ERAL 

I CITATOR TO FLORIDA STATUTES CITATOR TO FLORIDA STATUTES 

Section Opinion No. Sedion Opinion No. Section Opinion No. Section Opinion No. Section Opinion No. Section 'Opinion No. 
166.031 077-135 196.197, 218.21 077-14 253.76 077-95 316.087, (Cont.) 316.206, (Cont.) 
166.032 077-109 196.202 077-23 077-21 255.052, 316.088, 316.217, 
166.041 077-53 197.056, 218.215, 255.053 fY'/7-47 316.089, ... 316.236, 
166.042 077-27 197.271, 218.23, 285.061, 316.090, 316.238 077-70 

077-71 197.291 077-99 218245 077-21 285.16 077-29 316.091, 316.243-316.249 077-84 
077-116 197.650, 218.25 Q77-14 286.011 077-10 31!J..092, 316.2431 077-70 

166.043 077-116 197.700 077-52 218.31 077-21 077-43 316.094, 316.287 077-84 
166.101, 199.032 077-126 077-54 077-46 316.095, 316.30 077-70 

166.111 077-19 199.262 077-99 077-121 077-48 316.096, 317.171, 

166.201 077-116 200.065 077-105 218.33 077-121 077-53 316.098, 317.191 077-49 

166.221 077-82 200.071 077-100 218.34 077-54 077-122 316.100, 318.13 077-70 

166.231 077-24 077-105 218.36 077-120 077-132 316.102, 077-79 

077-94 200.111 077-105 219.06 077-120 077·137 31'lf.104, 318.14 077-79 

167.09 077-27 200.181 077-100 220.03, 077-138 316.107, 318.17 077;,70 

167.421 077-71 205.042 077-34 220.62, 077-143 316.108, 077-79 

167.73 077-116 205.063 077-82 220.63, 286.012 077-130 316.109, 318.22 077-70 

167.77 077-27 206.45, 220.68 077-126 077-138 316.110, (' 320.081 077-120 

170.09 077-99 206.46 077-56 230.01, 287.012 077-]40 316.1105 077-70 32/!.24 077-82 

171.021 077-133 212.02, 230.03, 287.042, 316.111 077-84 321.05 077-49 

171.04 077-18 212.031, 230.05, 287.055 077-22 316.113, 322.01, 

171.0413, 212.04, 230.12 077-131 077-140 316.121, 322.09 077-102 

171.043 077-133 212.08 077-57 230.201 077-123 287.15, 316.122, 322.12, ., 

212.15 077-99 230.21, ,287.16, 316.123, 322.121 077-120 
171.044 077-18 212.21 077-57 230.22 077-131 287.161 077-83 316.125, 334.02, 

077-133 214.45 077-99 230.23 077-61 316.002, 316.126, 334.021, 
177.071 077-120 215.31 077-83 077-123 316.003, 316.133, 334.211 077-15 
186.08, 077-120 077-131 316.007 077-84 316.134, 336.59 077-121 

186.9983, 215.32 em-83 230.33 077-61 316.008 077-49 316.138, 339.083 077-121 
186.9989 077-49 215.34 077-120 230.752, 077-84 316.139, 339.12 077-56 

192.001 077-93 215.37 077-83 230.753, 316.018 077-79 316.151, 350.12 077-30 
192.042 077-2 077-120 230.7535, 316.028, 316.152, 370.01 077-40 
192.053 077-2 215.425 077-98 230.754, 316.029, : 316.153, 370.02, 

077-99 215.44 077-62 230.759, 316.030, 316.154, 370.0211 077-28 
193.011 077-106 215.44-215.53 077-62 230.760, 316.040, 316.155, 370.08, 
195.002, 077-80 316.053, 316.157, 370.083, 

215.47 230.769 077-31 .' 
195.087 077-50 077-62 231.39 077-123 316.054, 316.158, 370.102 077-40 

196.001 077-128 215.49, 077-80 231.600-231.610, 316.055, 3l6.i59, 373.016, 
196.011 077-23 215.50, 231.601, 316.056, 316.162, 373.023 077-95 
196.012 07Ni4 215.51 077-62 231.603, 316.0565, , ... 316.181, 373.026 077-51 
196.031 077--2 215.685 077-14 231.611 077-60 316.075 316.182, 077-95 

077-23 216.011 077-31 235.34 077-38 316.061 077-70 316.183, 3'73.036, 
196.032, 077-62 236.24, 316.006 077-49 316.184, 373.039, 

196.081, 216.111 077-121 236.33 077-38 
316.081, 316.185, 373,044 077-95 

196.091, 216.231 077-11 237.18 077-38 
316.082, 316.186, 373.069 077-17 ."' 

196.101 077-23 216.345 077-115 240.095 077-83 
316.083, 316.196, 077-95 

196.181 077-128 218.20, 241.471 077-58 
316.084, 316.197, 373.0693 077-17 

196.193 077-64 218.20-218.26 077-21 253.03 077-110 
316.085, 316.198, 373.0695 077-17 
316.086, 316.205, 077-93 
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A:\':\'UAL REPORT OF THE ATTOH:\,EY GE:\,ERAL A:\,:\,UAL REPORT OF THE ATTOR:\,EY GE:\'ERAL 

I CITATOR TO FLORIDA STATUTES CITATOR TO FLORIDA STATUTES 
Seetion Opinion :\'0. Sl'etion Opinion :\'0. Section Opinion :\'0. 

Section Opinion No. Seetiol1 Opinion No. Section Opinion :\'0. 
373.0697 077-17 416.07, 616.255, (Cont.) 

077-98 901.18, 943.12 077-63 
373.076, 416.08 077-137 616.256 077-25 768.28 

077-113 901.25 077-35 077-127 
373.087, 421.04 077-fJ7 624.408 077-113 

901.28 077-79 943.12-943.14 077-63 077-fJ9 625.012, 775.08 077-79 373.113, 
903.29 077-3 943.14 077-63 077-92 625.031 077-113 775.082 077-4 373.114, 905.185 077-86 077-127 421.05 077-67 627.351 077-113 775.083 077-4 373.171 077-95 

077-69 629.011, 077-129 905.26 077-125 943.15, 373.1962 077-51 
943.16 077-127 421.08 077-67 629.021, 775.0835 077-129 924.065, 373.206 077-95 

077-69 629.061, 775.084 077-4 924.14, 943.25 077-59 373.503 077-17 
077-92 629.071., 777.04 077-4 924.15, 077-127 077-93 421.261, 629.081, 077-112 924.16, 944.11 077-55 373.539 077-93 421.27, 629.101, 790.001 077-79 924.17 077-42 380.012-380.10 077-7 421.28, 629.191, 810.02 077-4 925.09 077-86 944.27, 077-44 421.50 077-92 629.261 077-113 077-112 934.02 077-32 944.271, 380.021 077-7 440.23, 077-3 832.06 077-120 077-122 944.291 077-39 077-44 648.25 

945.30 077-39 44(}.24 077-99 658.02 077-126 8~3.01, 934.03, 380.031 077-7 447.20-447.34 077-40 659.24 077-80 843.02 077-35 934.07 077-32 947.135, 380.06 077-7 447.309 077-72 659.67 077-126 849.06 077-fJ 936.11, 947.16, 077-44 447.605 077-48 665.021, 897.21 077-129 936.17 077-86 947.17 eYn-73 394.457, 458.1201 077-103 665.231, 901.01, 943.10 077-fJ3 394.66, 458.13, 665.321 077-80 901.09, 077-127 951.03, 394.67, 458.135 077-96 691.15, 901.15, 943.11 077-59 951.06, 394.68, 458.24 077-107 691.16 077-85 901.17 077-79 077-127 951.23 077-55 394.69, 464.021 077-96 695.01 077-99 394.70, 077-00A 696.05 077-90 394.71, 464.25 077-96 701.04 077-90 394.73, 470.01, 711.03, 
394.75, 470.10, 711.08, 
394.76 077-97 470.12, 711.16, 

395.066 077-107 470.30 077-75 711.69, 
402.181 077-12 500.02, 711.70, 
403.031 077-95 500.16, 711.801, 
403.061 077-41 500.341 077-107 711.802 077-13 

077-95 501.021, 713.07 077-99 
403.087, 501.025, 713.21 077-90 

403.088 077-41 501.031, 713.50 077-50 
403.1822, 501.204 077-32 732.918, 

403.1823 077-95 550.13, 732.9185 077-114 
403.301, 550.14 077-14 737.251, 

403.707 077-41 551.01 077-14 737,504, 
403.802 077-28 559.72 077-32 737,505, 
403.803, 616.07, 737.506, 

403.804 077-95 616.08, 737.507, 
406.07, 616.091, 737.508, 

406,08, 616.11, 737.509, 
406.09 077-86 616.12, 737.510 077-85 

406.11 077-86 616.15, 743.07 077-6 
077-114 616.17, 744.331 077-1 
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A~~L1AL REPORT OF THE ATTOR~EY GE~ERAL 

CHAPTERS, FLORIDA STATUTES 

Opinion No. Chapter 

077-74 166 (cont.) 

077-111 
077-68 
077-124 
077-48 166, part! 
077-77 167 
077-99 
077-109 
077-46 171 
077-37 175 
077-33 186 
077-130 
077-138 196 
077-10 
077-43 197 
077-46 
077-48 205 
077-49 
077-69 212 
077-125 215 
077-46 
077-65 218, part II 
077-66 
077-107 218, part III 
077-142 
077-101 
077-88 
077-121 220 
077-88 220, part II, part VII 
077-131 230 
077-58 
077-76 287, part! 
077-91 
077-65 287, part II 
077-117 298 
077-142 
077-65 
077-142 316 
077-119 
077-20 
077-45 317 
077-45 318 
077-45 320 
077-130 322 
077-27 
077-71 324 
(177-72 367 
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A:--:NUAL REPORT OF THE ATTOR7':EY GENERAL 

CHAPTERS, FLORIDA STATUTES 

Chapter Opinion No. Chapter Opinion No. 

Opinion No. 
370 077-40 458 (cont.) 077-107 

077-82 373 077-17 459 077-107 
077-116 077-51 464 077-96 
077-124 077-65 470 077-75 
077-135 077-93 478 077-7 
077-135 077-95 500 077-107 
077-27 077-142 501 077-32 
077-71 380 077-7 550, 551 077-26 
077-116 077-44 559, partY 077-32 
077-133 077-65 582 077-65 
077-54 077-81 077-142 
077-49 077-142 607 077-126 
077-84 391 077-6 616 077-25 
077-23 394 077-97 617 077-97 
077-64 394, part IV 077-97 625, 629 077-113 
077-52 395 077-107 691, part II 077-85 
077-99 403 077-95 711 077-13 
077-34 421 077-67 737, part V 077-85 
077-82 077-92 838 077-9 
077-57 447, part II 077-72 901 077-79 
077-62 458 On·96A 934 077-32 
077-83 077-103 077-122 
077-14 
077-21 
077-21 
077-54 
077-67 
077-121 
077-126 
077-126 
077-61 
077-123 
077-22 
077-140 
077-83 
077-45 
077-65 
077-142 
077-49 
077-79 
077-84 
077-49 
077-70 
077-84 
077-84 
077-102 
077-84 
077-92 
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A~~UAL REPORT OF THE ATTOR:-JEY CE;-';ERAL A:\;-';UAL REPORT OF THE ATTOR:\EY GE;";ERAL 

STATE CONSTITUTION 

Article Opinion No. Article Opinion No. STATE CONSTITUTION 

DR, s. 5, U\:B5 077-55 V,S. 11 077-9 Articlf: Opinion :-Jo. Artide Opinion ;-';0. 

DR, s. 11, 1885 07'1-42 V, s.12 077-9 VIII, s. He) 077-119 VIII, s.6(e) (cont.) 077-45 
I, s. 3 077-25 077-136 VIII, s. 1 (f) 077-14 VIII, S.6(i) 077-21 

077-55 V, s.12(a) 077-9 077-38 IX,s.4 077·38 
I, s. 4 077-25 V, s.12(f) 077-9 077-55 077-131 
I,s.9 077-99 V, S.19 077-79 077-119 IX, s. 10, 1885 077-113 

077-139 VI,s.1 077-42 VIII, s. l(g) 077-21 IX, s. 15,1885 077-38 
I,s.10 077-26 VI, s.2 077-1 077-81 X,s.3 077-9 

077-70 VI,s.4 077-1 077-119 X,S.12(g) 077-20 
077-99 077-42 VIII, s. Hi) 077-14 077-121 

I,s.16 077-42 VII, s.1 077-12 VIII, s. 2(b) 077-113 XI,s.2 077-65 
077-79 VII, s.l(a) 077-94 VIII, s. 2(c) 077-133 077-66 

II,s.3 077-74 VII, s.l(c) 077-56 VIII, s. 3 077-21 XI, s. 2(c) 077-65 
II, s. 5(a) 077-31 077-83 VIII, s. 4 077-35 077-66 

077-63 VII, s. 2 077-105 VIII, s. 5, 1885 077-119 XII, s. 8, 1885 077-38 
077-74 VII, s. 3(b) 1Y77-128 VIII, s. 6(b) 077-14 XII, s.15 077-100 
077-89 VII, s. 6 077-2 077-38 XVI, s. 7,1885 077-134 

II, S. 5(c) 077-88 VII, s. 6(c) 077-2 VIII, s. 6(e) 077-21 XVI, s. 15, 1885 077-74 
II, S. 7 077-7 VII, s. 7 077-38 

II II, S. 8 077-136 VIr,s.S 077-38 
II, s. Sea) 077-136 VII,s. 9 077-38 SESSION LAWS 
II, s. 8 (b) 077-136 077-100 

Chapter Year Opinion No. Chapter Year Opinion :-.;(). II, s. 8(d) 077-136 VII, s. 9(a) 077-21 
II, s. S(e) 077-136 077-81 7080 1915 077-105 59-1806 077-54 
III, s. 4(a) 077-10 077-93 7976 1919 077-105 61-691 077-17 
III, s. 6, 1885 077-10 077-94 15558 1931 077-25 077-93 
III, s. 7 077-56 VII, s. 9(b) 077-21 15561 1931 077-25 61-1931 077-80 
III, s.S 077-56 077-93 15562 1931 077-25 61-1937 077-80 
III, f). 10 077-20 077-100 22968 1945 077-45 61-2671 077-134 

077-40 VII, s.10 077-19 23535 1945 077-24 63-400 077-117 
077-45 077-27 25270 1949 077-93 63-1192 077-80 

III, s.l1 077-20 077-71 25786 1949 077-27 63-1539 077-122 
077-100 077-97 25962 1949 077-116 63-1553 077-122 
077-121 077-113 26465 1949 077-134 63-1787 077-99 
077-134 VII, s. 10Cc) 077-19 27438 1951 077-80 65-134 077-109 

III, s.ll(a) 077-20 VII, s. 10(d) 077-19 27509 1951 077-27 65-1316 077-80 
077-121 VII, s.12 077-H 27676 1951 077-122 65-1319 077-80 

III, s. l1(a) (1) 077-134 077-19 27893 1951 077-24 65-2191 077-54 
III, s.l1(b) 077-20 077-113 28887 1953 077-100 67-125 077-141 

VII, s. 12(b) 077-100 29432 1953 077-40 67-764 077-44 
III, s.13 077-134 VIII 077-38 29433 1953 077-40 67-1170 077-80 
III, s. 13, 1885 077-10 077-51 29901 1955 077-77 67-1171 077-80 
III, s.17 077-9 VIII, s.l 077-7 30235 1955 077-45 67-1724 077-142 
III, s. 20,1885 077-134 077-21 30807 1955 O?'i'-lIS 69-63 077-97 
III, S. 27,1885 077-88 077-38 . 59-369 077-117 69-345 077-14 
IV, s. 6 077-51 VIII, s. Hc) 077-81 59-393 077-77 69-895 077-80 

077-111 077-88 59-1222 rm-27 69-89S 077-80 
IV, s. 7(a) 077-92 VIII, s. l(d) 077-36 59-1736 077-134 69-914 077-80 
V, s. 2(a) 077-10 077-97 
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SESSION LAWS SESSION LAWS 

Chapter Year Opinion Xo, Chapter Year Opinion Xo, 
Chapter Year Opinion :\0, Chapter Year Opinion :\0, 

77-157 077-126 77-284 077-120 69-1215 077-116 74-194 077-21 77-147 077-120 77-312 077-97 69-1322 077-142 74-227 077-60 77-165 077-121 77-354 077-99 69-1484 077-134 74-253 077-47 77-172 077-114 77-357 077-120 69-1491 077-134 74-264 077-2 77-174 077-117 77-363 077-106 70-70 077-47 077-23 77-175 077-87 77-377 077-56 70-95 077-83 74-326 077-7 077-109 77-380 077-113 70-901 077-134 74-386 077-127 77-180 077-54 77-431 077-124 70-966 077-119 74-430 077-105 77-201 077-66 77-452 077-129 71-14 077-105 74-449 077-80 77-209 077-81 77-468 077-70 71-135 077-49 75-22 077-28 
077-84 077-51 

COMPILED GENERAL LAWS, 1927 71-578 077-80 077-95 
71-789 077-76 75-42 077-19 

Section Opinion No. 71-803 077-8 75-43 077-19 
72-207 077-83 75-44 077-1~ 

490 077-33 72-268 077-52 75-49 077-12 
077-69 72-275 077-40 75-225 077-43 

72-273 077-126 077-48 
72-306 077-34 75-348 077-80 
72-327 077-104 76-4 077-4"1' 
72-372 077-2 76-131 077-41 
72-404 077-68 

76-155 077-53 72-510 077-26 
76-208 077-71 72-625 077-8 

077-131 72-662 077-134 
76-237 077-86 73-21 077-6 76-243 077-17 73-129 077-27 

077-93 077-71 
76-274 077-73 077-82 
76-285 077-11 077-105 

73-152 077-126 077-59 
077-83 73-155 077-109 

76-286 077-84 73-208 077-40 
73-332 077-52 76-329 077-105 

077-99 76-338 077-80 
73-349 077-121 76-403 077-22 
73-411 077-80 77-30 077-107 
73-412 077-80 77-39 077-115 
73-413 077-80 77-49 077-78 
73-558 077-142 077-111 
74-11 077-23 77-50 077-li6 
74-100 077-40 77-64 077-91 
74-106 077-85 77-77 077-86 
74-114 077-51 77-86 077-113 

077-95 77-89 077-131 
il 74-192 077-45 77-102 Oi7-93 it 

077-130 77-105 077-103 
II 

406 407 

, ·-'~'--'·"-"·",;;;;:"""·iiiiillliiiiiiiiiiiiiiiiil""""'''''''' _________ ~ _________________ _ 








