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INTRODUCTION

This volume, second. in a series of International Summaries pub~
lished by the Natiomal Criminal Justice Reference Sexrvice (NCJRS) fo~
cuses on post adjudicatory dispositions; This theme was chosen to give
the criminal justice planner and policysmaker, the corrections systems
operator, and the criminal justice stiydent a worldwide perspective
on a topilc -that is now of great interest to the criminal justice
community in the United States. NCIRSspecialists gelected these docu-
ments from a collection of more than 250 foreign language journals
and books. Summaries of speeches, research reports, discussionsg, state
of the art studies, descriptive narratives, and opinion pleces about
post adjudicatory dispositions in Canada, Denmark, Finland, France,
Japan, Latin America, Poland, Switzerlasnd, The Netherlands, and West
Germany indicate that penal reforits have been falrly widespread in
the past decade. NCJRS language specialiuts have prepared these trans-
lations from documents originally publighed in Danish, Dutch, French,
German, Italian, Japanese, Polish, and Spanish.

The first three articles in this volume are about capital pun~
ishment. While the trend in the United States has been toward re-
instating or continuing the death penalty, writers representative
of Eastern and Westarn Europe and Latin America discuss its declining
use and possible abolishment in thelr countries. According to the
1969 Polish penal code, treason, coup d'etat, espionage, sttempt on
the life of a Government official, sabotage, embezzlement of funds
crucial to the national economy, homicide, and robbery are among the
crimes punishable by death: The authors of "The Death Penalty in
the New Polish Criminal Legislation" suggest that the trend in Poland
is away from invoking capital punishment except in cases of political
crime against the State. In his speech entitled "Can the Death Penalty
Be Replaced?" the author makes a plea for substituting Incarceration
and rehabilitation for capital punishment in France, an opinion that
runs counter to traditional French practice. "The Death Penalty in
Current Latin American Law" analyzes the status of the sanction in
each country from a comparative law perspective.

Aspects of the prison systems of Finland, Denmark, and The Nether- -

lands are discufised in the next four articles, three of which describe
reforms and innovative programs: "“The Finnish Penal System--Recent
Reforms," "Education and Traiping Activities at the Government Prisons
at Nyborg and Sobysogard, Demmark-—Skadhauge Plan," "The Evolution
of Imprisconment in The Netherlands." These three European countries have
small inmate populations relative to their total populations and to
other industrialized countries, Interestingly enough, the Finnigh trend
is toward less judicial discretion, while the Dutch trend is the oppo-
site--and both are designed to reduce the inmate population even
further,
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Rehabilitation is the subject of the next five summaries. "A Study
of Rehabilitation Activities in Prison Facilities--Japan' contains in-
mate responses to a survey seeking to evaluate the effectiveness of
orientation and prerelease programs and individual and life guidance
activities initiated since the 1972 penal reforms. "Resistance in
Prisoners to Group Psychotherapy" analyzes the effect of prisoner
resistance on successful psychiatric treatment at Hachlioji Prison
in Japan. West German social therapeutic facilities, their organiza-
tion, structuras, and current status, are discussed in "The Organization
of Social Therapeutic Facilities," "Status Reports,” and "Social Ther-
apy for Women: Report of the First Project in Luebeck."

Juvenile detention is the subject of two articles: "Discriminatory
and Unjust Nature of Juvenile Justice: Girls Labeled 'Delinquent'
in Canada" discloses that girls frequently receive long prison sen-
tences disproportionate to the severity of theilr crimes as a protec-
tive measure; "i.e., for the peace of the parents, educators, social
workers, police, and judges, by virtue of an anachronistic enforce-
ment of the doctrine of parens patriae." The author of "The Effect
of Short Term Confinement on Juveniles" stresses that juvenile deten-
tion facilities in West Germany should strive to educate youth who
are "basically good." Although the rate of recidivism should be
the criterion for analyzing the effectiveness of such institutions,
no causal relationship has been established because of intervening
"personality and soc¢icenvironmental factors." Facility studies are
described in the summary.

Four summaries provide insights into probation by focusing on var-
ious aspects of the subject. The difficulties involved in organizing
an. experimental facility in Hamburg—-Rahlstedt, West Germany, for twen-
ty~four 17— and 18-year—old probationers ("Establishment of a Therapeu-
tic Home for Prisoners") are described. The role of the probation
officer in West Germany is discussed inanother article, with emphasis
on complling characteristics representative of officer types. The art-
icle, "Probation-—An Attempt To Determine Its Status," tends to rein-
force 1960's U.C.L.A. studies that used compatible characteristics
to match probation officers and their clients. The records of 97
probationers in Offenbach/Main were analyzed in an attempt to evalu—
ate the effects of probation. The estimated sentence remission or
revoeation rate provided the starting point, and the influence of
probation offlcers and other outside influences were vital factors
in the study, as reported in "The Influence o¢f Probation on Further
Criminal Behavior of Probationers: Report on a Study in Offenbach/Main."
The institution of ''patronage" in Switzerland is described in "Assis~
tance to Probationers, Parolees, and Releasees in Ewitzarland (Canton
of Bern),' The goal of patronage is tfo "rehabilitate delinquents on
the moral and professional levels.' Patronage is defined inthe article

_as "the collection of organized and integrated assistance measures

for convicts or for those in danger of delinquency, with the intent
of reilnsertion intosociety," "Patrons," who are usually nonspecial-

ist volunteers, assume the respoasibility for guiding probationers
on a one-to—-one basis.
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Reports of two studies on the adjustment problems of two groups
of life prisoners who were pardoned and released in West Germany pre-
sent an innovative approach to the subject of reintegration. A study
of recidivism in Poland, "Recidivism Among Convicts Who Acquired a
Skill During Their Prison Term," concludes that although vocational
training is an important rehabilitation activity, counseling, therapy,
and education are also necessary components of a successful reintegra-
tion prozram.

The final four summarles discuss alternatives to institutional-
ization in West Germany ("Alternatives to Institutionalization Under
German Law"), The Netherlands (“Alternative Sanctions"), Denmark ("Al-
ternatives to Incarceration'"), and Poland ("Alternatives to Detention
in the Legislation of the People's Republic of Poland"). Writers
representing Eastern and Western European ideologles seem to agree
that in most cases social rehabilitation and reintegration are prefer—
able to incarceration. Suggested altermative measures include fires,
probation, parole, semiliberty, and community service programs, among
others.

Publication information is provided at the end of each summary for
readers who would like to refer to the documents in their original
language. All of the documents represented in thils volume may be
borrowed from NCJIRS on interlibrary loan. The identifying NCJ number
after the foreign-language title on the first page of each summary
should be included when requesting document loans. Please address
requests for document loans to:

NCJRS Document Loan Program
Box 6000
Rockville, MD 20850
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The Death Penalty in the New Polish Criminal Legislation

La peine de mort dans la nouvelle législation criminelle
polonaise* (NCJT 49488)

By Alicja Grzeskowiak and Georges Sliwowski

Historical Background

The problem of the death penalty is an extremely difficult
and complex one in the theory of criminal law. It has been one of
the most controversial issues for years, even centuries. The twoc
principal contested points are the justlficatlon for the death pen-
alty and the necessity of retamlng it -in the various penal codes.
The struggle between v1ewp01nts revived considerably after the pub-
lication of Beccaria's** work on crimes and punishments, and the
ideas regarding the problem have not lost their edge, remalnlng
sharp until the present.

After the end of the Second World War, the advent of avery
pronounced abolitionist trend could be observed: in several coun-
tries the death penalty was eliminated or at least greatly cur-
tailed. Abolition, however, remains relative, for interest con-
tinues in the use of this penalty. This tendency is reflected in
projects to reintroduce the death penalty where it has been re-
pealed or where it has not been included for a long time among
the penalties in the penal codeg. Interest in the death pen-
alty is also evident in the demands for its broader application
when the penalty has been reintroduced by leglslaflon and when this
application was previously limited.

¥ Translated from the French by Kathleen Dell'Orto nf Aspen Systems
Corporation.

** Marchese di Beccarla, 1738~-1794, was an Italian economist and
jurist fromMilan. He is noted chiefly for his work, Treatise on
Crimes and Punishments, inwhich he condemns conflscatlon, capital

punishment, and torture, and advocates prevention of crime by ed-
ucation. :
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The notion of eliminating 'the death penalty develops gradually
in countries where the spread of heinous crimes against human life
can be observed, especially in acts of terrorism. Conversely, the
idea fades when the rate of such despicable crimes decreases.
Society shrilly demands the penalty when a particularly odious
crime is committed. The same society calls for mercy for future
inhabitants of death row when the tide of hatred and bitterness
ebbs., Such is the case in Italy, but the death penalty was
repealed there long ago. An adequate criminal policy can be re-
alized through other means; for example, life imprisonment is con-
sidered a just penalty in keeping with the gravity of the crime and
the perpetrator's degree of culpability.

The Death Penalty in Poland

Cexrtain legislatures, such as the Polish one, are again pro=-
viding for the death penalty in their penal codes. Polish legislators
believe that the necessary conditions for the abolition of the death
penalty have not yet been established, despite important arguments
against it. Generally, the notion of an effective guarantee by
the State against the most serious breaches which threaten citizens
and their most precious property remains the basic justification
for this ultimate punishment. Indeed, it is easier to do without
the death penalty where it has not been used for some time than to
abolish it from one day to the next. In the new penal code, Polish
legislators are opting for progressive elimination of this penalty.

The penalty was also included in the previous penal code
of 1932 and remained in force until 1969. It was not introduced
~until the last moment and after long discussion, by a one-vote
majority in the codification committee (the ratio of votes was
6:5). Only five crimes were associated with the death penalty
in the text of the 1932 code. After the war, the list was expanded
considerably so that other crimes became subject to this penalty.
They were mostly heinous crimes committed during the war and the
occupation by invaders and traitors or violations of the funda-
mental principles of the new political government. The total number
of violations which involved the death sentence rose to 64.

In principle, however, imposition of the death penalty was
not limited to the provisions of the decree on summary procedure
which was introduced in 1945 and remained in force until December
31, 1969: the date of the introduction of the new code for penal
procedure. According to the provisions of this decree, the death
penalty could be imposed in any case in which the said summary pro-
cedure was applied, even when the respective legal provision did not
provide for its application, The repeal of this decree by the new
code of penal procedure essentially restricted imposition of the
death sentence, From that point on, only cases of an express
provision of law dealing with the possibility of such a sentence
were taken into consideration. The number of provisions which
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allowed such a sentence was very high in the criminal laws in
force before 1970; the death penalty was considered indispensable
in the struggle against postwar crime, which seriously tested the
very foundations of the new legal and soc:Lal order.

The new penal code was promulgated on Aprll 19, 1969, with
an effective date of January 1, 1970. It introduced a consider-
able number of reforms with regard to the death penalty; these
reforms were essential for the consistency of the new criminal
legislation. They relate to all questions of imposition and
application of this penalty. Parallel to the penal code and
the code of criminal procedure, Polish legislators introduced a
correctional code in which the application of the death penalty
is also regulated. The three codes together take exception to
a systemwhich calls for imposition of the death penalty by serious~-
ly limiting its use, It should first be noted that this penalty
is not included among the principal penalties; its application is
provided for outside the list of these penalties. Article 30,
par. 2 stipulates that the death penalty is a punishment of ex~
ceptional nature for particularly serious crimes. The death pen~
alty is thus acknowledged as exceptional; however, this is not
only a formal declaration. The fact that the penalty is consid-
ered a measure outside the bounds of the principal sanctions and
that it is only applied in extremely grave crimes is significant.

These limitations can be regarded as proof of the new tendency
in Polish criminal legislation. The changes represent a course
of development which marks a progressive decline in the use of
the death penalty and heralds its future abolition, which seems
near, although no precise date can be set at the moment. In the
opinion of the lawmakers, the death penalty cannot be imposed
according to the rules governing the application of other penalties.
The elimination of this penalty €rom the arsenal of prmc:.pal'
penalties clearly reveals its exceptional character.

Cr‘imes Punishable by Death

The following crimes are liable to penalty of death: trea-~
son against the State (art. 122), coup d'état (art. 123), es-
pionage (art. 124, par. 1), attempt on the life of an official
or of a person carrying out political activity (art. 126, par.
1), diversionary acts (art. 127, par. 1), sabotage (art. 127,
par. 2), embezzlement of funds crucial to the national economy,
in which the perpetrator instituted or directed the ¢riminal under-
taking (art. 134, par. 2), homicide (art. 148, par. l), and robbery,
in which the perpetrator is armed with a gun or another dangerous
weapon or is acting in the company of persons armed with such a
weapon or instrument (art. 210, par. 2). The crimes of treason
against the State and coup d'état must be explained briefly.




Treason against the State. This crime affects only Polish nation-
als and consists of participating in activities of another State
or foreign organization with the intention of undermining the
independence of the Polish State or its territorial integrity,
forcefully overthrowing its constitutional government, and weaken—~
ing its defenses or acting in behalf of a foreign intelligence
agency so that the perpetrator strikes at the foundations of security
and national defense. Treason against the State is the most
terrible and heinous crime in the laws of Poland, for it jeopardizes
the zndependence and the 1ntegr1ty of tﬁuaNatlon and 1ts polltlcal
government. This offense is punishable by 10-15 years' imprison=
ment or the death penalty.

Coup d'état. This is a general offense and may be committed by
a Polish national or by a foreigner.  The perpetrator of this
offense intends to take over the State, to violate the integrity
of the national territory, or to eliminate by force or to weak-
en the political government; to accomplish this end, he acts in
collusion with other parties,

Military offenses and genocide. Aside from these offenses, the
death penalty may be imposed, according to the provisions of Part
III of the penal code, only for military offenses. These involive
mainly failing to follow orders of a superior in battle, refusal
to carry out such an order, or feigning its execution (art. 310).

Certain offenses prov1ded for in the supplementary legal
provisions (not included in the code) are also 1liable to the
death penalty. This applies mainly to the crime of genocide
as provided in art. 1, par. 1 of the decree of August 31, 1944,
on the accountability of fascist or Hitlerian criminals responsible
for murder or cruelty toward the civilian population and prisoners
of war, and accountability of traitors to the State. The penalty
for genocide is capital punishment.

_ The severity of the threat is tempered by art. 30, par. 3
of the penal code: the extremely rigid character has been lost,
Accordlng to the latter prov1s1on, the court 1is authorized to
impose a penalty of 25 years imprisonment for each count instead
of death (the latter is also possible as an individual penalty
provided in a special provision).

~ The provisions in the general part of the penal code also
apply to the offenses included in the provisions of supplementary
laws (art. 121) if the latter do not expressly contradict the
code, The last provision regarding the death penalty is formulated
in the law of January 30, 1959, on the general military obligation
(standardized text of April 25, 1963). Both here and in the appli-
cation of art. 310 of the penal code, the threat applies only




during mobilization or hostilities, Relevant provisions cover
offenses which aim to weaken the defense of the Polish State.

Summary. In times of peace Polish penal legislation provides
the possible penalty of death for 10 offenses. This number is
not large compared to the previous legal state; it affirms that
the death penalty is exceptmnal and that it can only be in-
flicted for extremely serious offenses. Today, although the new
code has been in effect for only 5 years, doubts are arising
with regard to the death penalty's application in cases of large~
scale economic crime (art. 134) and even armed robbery.

Economic crime. A few words should be said about the single
economic crime liable to death., The criminal activity involved
must do great damage to the national economy. The perpetrator
of this crime, in collaboration with other parties, makes per-
sonal use of important funds to the detriment of a branch of
the socialized economy, exploiting consumers or retailers by dis-
torting and abusing the regular activity of this economic branch.
A grave disturbance 1is thus created in the functioning of the
national economy. One of the legal signs of this offense is
significant economic damage; that is, in excess of 200,000 zlotys.
This death penalty can only be applied to a perpetrator who organ-
ized or directed such criminal activity. This offense thus con-
sists of violation of the State's basis for economic order.

Armed robbery. In Poland aggravated robbery is an offense a=
gainst property. Here, too, serious doubts arise regarding im-
position of the death penalty. The circumstances surrounding the
deed (use of firearms or other dangerous instruments) prompted
lawmakers to invoke the threat of death in such cases. This does
not seem at all justified, for the perpetrator himself, acting un-
der such conditions, does not commit any offense against life
or health. If, on the other hand, he commits a homicide or
causes bodily harm during the act of robbery, he will be pros-
ecuted for homivide or for injuries in connection with robbery.

Summary. The death penalty can thus be imposed in cases where
the necessity of such a penalty proves indisputable. The threat
of death for aggravated robbery as such seems superfluous, and
a prison sentence of 25 years would be perfectly satisfactory.
This penalty belongs to the second rank of severity in the legis-~
lation. Theft, aggravated or not, is an offense against property,
and infliction of the death penalty in such cases seems excessive~
ly severe, even' though the offense is very serious. The ideas
stated above are in any case only pro;;ects for legislative reﬁorm,'
as the present state of regulatlon ig different.




On the other hand, the threat of the death penalty in cases
of homicide seems justified. In providing this penalty for murder
or assassination (the c¢ode does not distinguish between these
concepts, which are traditionally differentiated in French law),
the Polish legislators took into consideration the dominant public
opinion, which viewed the death penalty as a just and adequate
sanction for certain cases of homicide.

3

Discussion

Since the 1969 code went into effect, the Polish courts have
not imposed a single death penalty according to art. 134, par.
2 or art. 210, par. 2, but this course of criminal policy by
the courts does not indicate a lack of necessity for the legis-
lative threat of the death penalty in offenses directed against
the foundations of government. In this case, the death penalty
plays adeterrent role and aims to reinforce the notion of integ-

rity of property within the society. As in the cases of art. -

134, par. 2 and art. 210, par. 2 mentioned above for offenses
against the State, the death penalty has not been inflicted in
recent years. Although imposed in one case, it was not carried
out but instead commuted to a 25-year prison sentence.

. The death penalty as a penal sanction emphasizes the great
value attached to the legal good destroyed or endangered by criminal
acts; at the same time, the penalty indicates that the law regards
the particular crime as extremely dangerous.

The exceptional character of the death penalty in legig-

lation is underlined by the legal guarantees in the legislatively
established system of penal law. As the court ig always auth-
orized to substitute a 25-year prison sentence when a penalty
not exceeding 15 years is deemed inadequate, the death penalty

is also not applied rigidly, even when it is the only sanction

provided by law for a given crime (as, for example, in the case
of genocide). This regulation is based on art. 30, par. 3 cited
above: indeed, it permits the death penalty to be treated as an
exceptional case and is included not as adeclaration of principle
but as an important guideline which allows Polish courts to limit

infliction of this penalty. The regulation signifies that this.

penalty may be imposed only in extremely grave cases.

Objective and subjective analysis. Obviously, judgment in a casé
should not be restricted to the objective aspects of the offense,
for this would lead to purely retributive action. It is absolutely
necessary to analyze the objective and subjective conditions sur~-

~rounding the criminal activity, which together reflect the degree

of socidl danger presented by the crime. An in-depth personality
evaluation. would be indispensable in establishing a prognosis
for the offender's £future conduct and for the likelihood of his

6
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eventual rehabilitation. In imposing the death sentence, state-
ments are required which explain why such rehabilitation would
be impossible even after 25 years and why permanent elimination
of the criminal appears necessary. The penalty may be imposed
according to the jurisprudence of the Supreme Court only in cases
in which those circumstances and behavior patterns characteristic
of the reformable delinquent are entirely lacking. As no penalty
is capable of rehabilitating him, the death penalty protects so-
ciety from potential danger. The evident subjectivity of such
a decision necessitates calm reflection and study.

Legal restrictions. From a strictly objective viewpoint, these
circumstances encourage limiting infliction of the death penalty.
Moreover, the law imposes other restrictions: the code prohibits
the death penalty for an l1l8~year-old minor or for a pregnant
woman (art. 31). The reasons for these exceptions are clear.
The physical and social development of an 18=-year-old minor is
not yet complete, and his personality is not yet formed. Accor~
dingly, no serious prognosis can be made ‘about his £uture. 1In
the second case, it is primarily a matter of protecting a child.
Whether the pregnancy dates from before or after sentencing means
little. If the woman became pregnant after the judgment reached
the res adjudicata stage or if the pregnancy was not recognized
at sentencing, the previously imposed death sentence still cannot
be executed. The sentence in this case must be commuted to a
25-year prison term (art. 111 of the correctional code).

The same problem exists when an l1l8-year-old minor is mis~
takenly condemned to death (for example, after his sentencing,
it is discovered that his known birth date is wrong and that
he is actually an 1l8~year-old minor). Although unlikely, this
situation cannot be totally ruled out. The law of the penal
code (April 19, 1969, art. XIV, par. 1) indicates that a death
gsentence of res adjudicata status against the parties in ques-
tion and not applied at the moment the code came into effedt
cannot be carried out and must be commuted to a 25-year prison
sentence,

The restrictions on the death penalty in Polish criminal
legislation conform to art. 6 of the International Charter of
Civil and Political Rights adopted on December 16, 1966, by the
General Assembly of the United Nations.

Relevant legislation., The problem of the death penalty has been
regulated further in two other criminal codes: the procedural
penal code and the correctional code, both dating from April 19,
1969, The provisions of these codes guarantee the application
of penal justice and the legality of execution. Cases which may
involve a death sentence are tried by the Voievodie courts (cor=-
responding to the court of appeals) with an increased number
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of judges. While in other cases the court is composed of a
professional Jjudge and.two assistant Jjudges, in the cases in
question itmust be composed of two professional judges and three
assistants (art. 19, par. 2 of the procedural penal code). A
case involving a death sentence is tried in a higher court, the

© Supreme Court, with five professional judges. Limitations on im-

position of the death penalty and on corresponding guarantees
are also provided in art. 500 of the procedural penal code on
the subject cof pardons. For the final appeal in death sentences,
the Chief Justice of the Supreme Court as well as the Minister
of Justice and the Attorney General must give their verdict on
possible extraordinary review of the judgment. The grounds for
appeal are thus reviewed for each such sentence, an additional
protection against unjust death sentences.

In cases of capital punishment the court gives its verdict
on the value of invoking mercy for the condemned. As the judg-
ment has become res adjudicata, the court submits the case to
the Chief Justice of the Supreme Court. If there are no grounds
for a request for extraordinary review, the Attorney General immed-
iately submits the brief to the Council of State with his opinion
so that the Council can give its verdict on pardon. The sentence
cannot be carried out until the Council of State has reached its
decision. ‘

The Execution

The death sentence must be carried out immediately after
the decision of the Council of State rejecting the request for
pardon. The execution may be deferred, however, for those condemned
persons suffering from severe or psychological illnesses until
they recover. The method of execution for civilians is hanging
while soldiers receive a military execution by firing squad.

The execution is not a public event. It takes place within
the prison in the presence of the public prosecutor, the prison
director, and a doctor, If the condemned person so wishes, a
clergyman may be present. His defense counsel, whomust be informed
of the execution date, may also participate. An official report
certifying the execution must be prepared. These regulations
are stated in the correctional code (art. 109~112). Although
these regulations are rather subjective in nature, they represent
a guarantee, assuring the presence of the defense counsel both
during the trial and at the time of the execution.




This "triptych" of legislative regulations on the death pen-
alty articulates the idea of limiting such sentences in the future.
The famous adage formulated by Dhering is thus confirmed: the
history of punishment is the history of its progressive disap-
pearance.

Revue pénitentiaire et de droit pénal, v. 101, n. 2:227-235,
April- June 1977. Société générale des prisons et de 1légis-
lation criminelle, 27, rue de Fleuris, Paris (6%), France.







Can the Death Penalty Be Replaced?
Peut-on rempiacer la peine de mort?* : (NCJ 49499)

By M. Savey-Casard

Editor's Note: This is a summary of a speech by Mr. M. Savey-Casard, hon-
orary professor of the School of Law of the University of ILyon, before the
General Assembly of the Gemeral Society of Prisons and Criminal Legislation
on Jzéne 4, 1977. The discussion which followed the speech is also summa-
rized.

In view of the ample literature on capital punishment, and
despite the obvious interdependence of capital punishment and
any substitute punishment, my speech does not concern the death
penalty per se but errs perhaps too much in the other direction,
limiting itself to a discussion of possible substitutes.

As early as 1764, Beccaria's treatise signaled+a breakthrough
in penal law: it called for the substitution of perpetual forced
labor for the death penalty. The treatise belies Beccaria's pro-
fessed humanitarianism; however, in view of the punishment-worse-
than-death, it recommends subjection of the prisoner to the rod,
the yoke, and the cage, resulting in his transformation into a
savage beast.

Other 18th century writers such as Diderot and Brissot de
Warville agreed with Beccaria that perpetual slavery would be a
more efficient deterrent than death, since it would replace the
single, awful moment of execution with an endless spectacle of
torture.

Lest one believe that dark dungeons and iron cages smack of
medieval literary exaggeration, note that when Joseph II elimin-
ated the death penalty in 1787, he substituted a term in a dark
cell so narrow that the convict could barely move. Moreover, the
text put before the constituent assembly for the Penal Code of
1791 proposed the abolition of capital punishment and substitu-
tion of life imprisonment in an unlighted cell, in which the
prisoner would wear iron shackles around the waist and on his

* Translated from the French by Charles Orme of Aspen Systems
Coxporation. -
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feet, receive only bread and water, sleep on straw, and remain
always alone.

The written draft was modified, however, in favor of 12 to
24 years of the above solitary confinement, then finally revised
in favor of the death sentence after a delegate argued convinc-
ingly that such a cruel replacement for the death sentence would
not signify any progress for humanity.

The Revolution of 1848 succeeded in abolishing death on the
scaffold for political offenses, but the subsequent substitution
of exile in a colonial fortress evokes, in retrospect, enough
horrors to temper anyone's optimism. In the realm of common
law, discussions on the penal system led to the rather warped
view that the narrow cell was a suitable substitute punishment,
since it seemed to assure both the security of the punishment
and the convict's reform.

Where Charles Lucas, first president of our Society and a
staunch abolitionist, merely envisioned perpetual solitary con-
finement without additionzl severe treatment as the alternative
to death, the Italians actually put a similar scheme into effect
in 1889: @ the "ergastolo.™ This form of punishment includes a
6~year term of solitary confinement with forced labor, followed
by a life term of forced labor in the company of other convicts
--but under strict silence. The idea of the ergastolo met with
little success in France, but some Parliamentarians and members
of this Society recommended life imprisonment with variations in
accompanying treatment, fully accepting the probability of a con-
vict's resulting insanity. Despite objections to the idea of sub-
stituting destruction of a brain for destruction of a life, many
observers believed that only a merciless punishment would set a
sufficient example. But in 1908 the Chamber of Deputies abandoned
altogether the idea of the ergastolo; the scaffold remained.

The lesson to emerge from this historical impasse is that
abolitionists defeat their own humanitarian motives by attempt-
ing to substitute an equally harsh punishment for the death sen-
tence. It is no better to cause someone to suffer without dying
than td have him die without suffering.

In more recent times, the idea of intimidation through pun-
ishment has lost ground to the concept of rehabilitation of the
convicted person through various means of social pressure: pre-
vention; economic, social, and health reforms; instruction and
instillation of moral values; and the development of assistance
to freed convicts and probationers. The goal of protecting so-
ciety from criminals has not been at all discarded, but creating
fear of punishment is no longer seen as the only longrun solution.
In retrospect, it is unfortunate that French leaders in 1907 did
not note more carefully the lack of a significant rise in crim-
inal behkavior among their abolitionist neighbors; Portugal, The
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Netherlands, and Belgium had successfully eliminated executions
many years before.

In the absence of a replacement punishment to match the se-~
verity of the death pegnalty, one must offset the diminished sever-
ity by vast1:eform programs. Still, since society must be protected
and public cpinion assuaged, the person guilty of particularly
serious crimes must be "neutralized" and must undergo relatively
severe punishment. Mor;etary fines and denial of civil rights are
out of the questiom in such cases, not to mention corporal pun-
ishment. We are left with no choice but to apply a pg¢nalty in-
volving personal restramt, regardless of much current opposition
to the latter. '

QOf course, an effort should be made to set capital crimes
apart from lesser crimes that may already call for life impris-
onment. Variations exist in different European countries regarding
length of cellular confinement and the amount of forced labor.
For the sake of the inmate's mental health, I f£ind that 2 years®
confinement to a cell should be the limit~-long enough to protect
other inmates and to observe the convict's behavior, as well as
to assure the severity of the sentence.

We face the problem of recidivism when life imprisonment is
commuted to release on probation--a thorny issue, especially in
murder cases. Victor Hugo wrote, "He who spares the wolf kills
the sheep." In view of a case such as that of Hebrant, who killed
4 times and committed 10 armed robberies after release, I hesi-
tate to take sides on this issue. In the long run, however, I
see no alternative but to allow a convict the hope of regaining
his freedom, particularly if reform and resocialization remain
our goals. Portugal has in fact abolished both the death penalty
and life imprisonment, substituting a maximum sentence of 20 to
24 years, with eligibility for probation when half of the term has
been served. Although release on probation is the more common
practice here, some countries (Sweden, Denmark, West Germany)
do not use this instrument for life sentences, but simply grant
pardons, commuting the sentence to a temporary term of 10 to 15
years. Institutionalization should not last so long that the
convict is too old to confront the formidable test of liberation.
Moreover, a convict's potential for criminal behavior often di-
minishes with age. I believe that the bill proposed in France in
1976 to lengthen the time before eligibility for probation to a
period of 24 years is too extreme. The probation period must
of course be effectively administered and must continue to last
between 5 and 10 years.

In general, release on probation will follow the rules of
the Code of Penal Procedure. Accordingly, the judge who lays
down the sentence and, in each prison, the commission charged
with its enforcement--the group best aware of what a prisoner
can do and of what he wants--will grant liberation only if read-
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aptation to life on the outside. seems possible. It is then the
responsibility of the Minister of Justice, after consultation
with the head of the police headquarters, to determine the measures
of control and assistance so vitally important to the success
of the probation period. In my opinion, these measures -should
be carried out by experienced and well-tested officers. They
would preferably be specialists in charge of only a small numbér
of probationers, in order %o be able to closely follow their
development and to intervene when necessary. Probation officers
are often overworked and can only exert control from a distance,
in spite of their good intentions. Since part of the responsibility

of the institution of probation rests on their shoulders, perhaps

they could be consulted on the inmate's suitability for probatlon
before his release.

Finally, it would b& #well to study more carefully the effect
of prolonged internment on an inmate. On this subject, the late
P. Vernet sought to establish statistics concerning several Euro-
pean countries 'in order to see which results are associated with
a long life in prison. He revealed in 1960 that cases of insanity
are-10 times more numerous among those sentenced to life imprison-
ment than among the population as a whole (Must one attribute these
results in part to the convicts' psyches themselves?). As for sui-
cides, the cases were too few to provide reliable results, but
the general impression is pessimisti¢. Still, deaths are neither
frequent nor premature, no more than among the rest of the penal
population. The conduct of these long~term convicts did not seem
to raise any great difficulties; it even earned several kind meas-
ures in their favor. It is regrettable that no one was able to
follow what became of these people after their release. Only the
tragic developments are known.

Such are the elements I propose toward a solution of the
problem of replacing the death penalty. I am sure that your ob-
servations and critiques will improve and complete the proposed
solutions.,

Discussion

Other members of the General Society of Prisons and Crim-
inal Legislation commented on Mr. Savey—Casard's speech,

. Mr, Perdriau agreed with the absolute need for convicts to
have the hope of regalnlng their freedom. Since major crimes
are also committed in prison, however, he still favored capltal
punlshment—-but only to assure oxrder in the prlsons.

The president read a statement by Mr. Cannat suggesting no
alternative to the death penalty than 1life lmprlsonment, made
more severe through greater restriction of liberties and postpone=
ment of probation. Cannat added, however, that in view of the re-
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cent escalation of violent crimes and rising public opinion in
- favor of retenticn of capital punishment, perhaps one step forward

would be to replace the guillotine by the firing squad in order
to lend a certain dignity to execution.

The written statement of Mr. Racz of the Supreme Court of
Hungary, also read by the president of the Society of Prisons,
confirmed Racz' absolute opposition to the death penalty, despite
its-existence in Hungary and other socialist countries; however,
‘his brief statement offered no alternatives.

Mr. Plawski mentioned, in the course of his extensive ar-
gument against capital punishment, that in certain countries,
such as Sweden, major crime has even diminished since abolition
of the death penalty. Holding that its effect as a deterrent
is illusory, Plawski maintained that the only reason to retain
capital punishment is to cultivate the vestiges of the instinct
for savage vengeance, unworthy of civilization.

As a measure of transition, semiliberty should be used as
it was designed, commented Mr., Hennion; release on probation would
only be granted to maximum-sentence convicts after they had spent
a year in semiliberty.

On the subject of the dilemma between the need to protect
society and the injustice of taking another's life or of drasti-
cally and irrevocably altering his person through prolonged cap-
tivity, Mrs. Puyrigaud suggested an alternative: since those who
have killed are capable of killing themselves, why not give them
pills permitting them to commit suicide? They are often suicidal
and may prefer death to a long detention.

Mr. Moutin made the following two important points: (1)
the need for the Society to try to educate the public on its
well-studied, "scientific" findings, rather than to follow a pub-
lic opinion which prevents Parliament from mustering enough votes
in favor of abolition; and (2) the lack of evidence in neighbor-
ing abolitionist countries to support speculation in some quar-
ters that diminished severity of punishment would usher in a re-

turn to private vengeance. ‘

Mr. Pinatel indicated again .the evident lack of documenta-
tion to support the . effectlveness of the death penalty as a de-
terrent and urged the Society as a whole to declare itself against
the death penalty and to enumerate the pertinent scientific and
social justifications for its position. . It should try to break
down the instinctive and visceral reactions to the topic found
even in cultivated and highly qualified professional circles, to
fill a gap in information, and to persuade people to speak out
about this and similar controversial subjects which they often
prefer to ignore. :
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Mr. Schulz, avisitor from West Germany, mentioned the funda-
mental importance, in view of its Nazi past, of Germany's having
abolished capital punishment and expressed the opinion that, for
the sake of humanity, both the death penalty and life imprison-
ment should be abolished. He added that the condemned murderers
with whom he deals--those serving 20~ to 25-year terms--resemble
any other group of people; it was a combination of tragic cir-
cunstances that led them to their crimes. Moreover, he had never
seen a recidivist among convicts sentenced for murder. Mr.'Schulz
recommended treatment in hospitals for those who are mentally
ill--for life, if necessary--and effective measures for resocial-
ization of the others.

On the subject of substitute punishments in Finland, The
Netherlands, England, and Germany (generally, countries with Labor
governments), Mr. Levade observed that the terms served in place
of capital punishment were quite short--from 8 to 10 years-~but
the average duration is longer for other infractions; this apparent
paradox should not surpr1setheSoc1ety of Prisons, he indicated,
since its members know that it is easier to treat major delinquents
in prison than to treat minor recidivists.

Mr. Levade also remarked that for every execution that serves
as a deterrent, another excites someone to search for glory in the
form of notoriety. Thus, the value of example is lost.

Both Mr. Levade and Mrs. Mayer-Jack suggested abolition as a
first step in the right direction, with replacement of the death
penalty by existing punishments. Mrs. Mayer-Jack commented that
if one does not want to introduce a more cruel substitute punish-
ment, one is necessarily obliged to fall back on existing penal-
ties. She maintained that the death penalty is in fact irreplace-

.able, because there is not only adifference in degree between it

and other penalties, there is also a basic difference in nature
between them, since the former involves the destruction of a
a life. Regardless of differences in attitude between convicts
{Fesch, under the influence of a chaplain, became a saint; Buffet
used to say that if he were not executed, he would kill again),
society has the right to punish but not to take a life. Mrs.
Mayer-Jack agreed with the idea of substituting for the death
penalty the highest penalty existing at present but opposed the
idea of looking for a special solution that does not exist.

Other ideas were also suggdested, such as that of Mr., Dutheil-
let-Lamonthezie, a former sentencing judge who had released two
men previously condemned to death, only to see them commit murder
again., Aside from various safeguards to be administered before
release of potentially dangerous convicts, Mr. Dutheillet-Lamon-
the21e ‘recommended that in view of the perpetual suffering of the
surviving victims of violent crime and their families, a criminal's
punlshmentshouldstlllconservesomethlng of a perpetual character
in spite of eventual abolition of the death penalty and despite
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acknowledgment that life imprisonment cannot truly be perpetual.
For example, the former criminal could be prohibited forever from
returning to the area of the crime, in order that he not be able
to "add insult to injury" for the victims.

Mr. Savey-Casard gratefully acknowleddged the preceding com-
ments and made the following concluding remarks.

In February we had thought that the simple abolition of the
death penalty was a forbidden topic, but we could not help refer-
ring to it and taking sides. For those who support capital punish-
ment and even for a certain number of abolitionists, it is irre-
placeable, Let us not allow the debate to be sidetracked; the fact
that public opinion does not favor abolition should not influence
our conclusions and drive us to cheat by replacing the death pen-
alty with a punishment equally severe., Capital punishment must
be abandoned, but it is important that abolition not be accom-
plished at the price of a punishment which would impose tortures
just as cruel as the death penalty.

Revué_pgnitentiaire et de droit pénal, v. 101, n. 4:545-572, Oc~
tober-December 1977. Société générale des prisons et de législa-
tion criminelle, 27, rue de Fleurus, Paris (6%), France.
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The Death Penalty in Current Latin American Law -

La pena de muerte en el actual derecho iberoamericano¥*
(NCT 46777)

By Ignacio Berdugo Gémez de la Torre

Introduction

Capital punishment in the Latin American States has unique
characteristics which make investigating it both very difficult
and very attractive. Investigation is difficult for the follow-
ing reasons: In some countries, there is an absolute lack of
data and documentation on capital punishment; legislative changes
which, as a reflection of politics, change the orientation of
the law; and the anachronistic status of many of the laws which,
totally removed from the reality they regulate, patlently await-
reform.

This study is based on comparative law. The status of the
death penalty in the various penal codes will be analyzed, with
a final reference to special legislation, which at times unfor-
tunately changes the overall panorama of penal order. Although
this study will focus on the rigid rules of positive law, we must
not forget a sad reality in many States: the illegal executions.
which are frequently reported. The application of "La Ley de Fu-
gas" (Law of Escapes) in guerrilla warfare or simply the physical
elimination of a political enemy by those who hold power or
who systematically violate the law for their own personal gain,
is much more reprehensible than maintaining capltal punlshment
in the catalog of sanctlons.

The Death Penalty in the Penal Codes

The panorama of the death penalty intheIﬁtihAmerican penal
codes currently shows marked divisions. A detailed examination

* TPranslated from the Spanish by Kathleen Schofield and Mario
Galarraga of Aspen Systems Corporation. P
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of various texts allows us to come to the optimistic conclusion
that the trend is toward abolishing the death penalty. Of the
20 Latin American countries, 10 have omitted the death penalty
from their lists of authorized punishments, 9 still maintain it,
and 1, Mexico, still has it in some of its States. However, the
countries with larger populations and cultural impact, Brazil,
Argentina, Venezuela, and many of the Mexican States, are in
favor of abolishment. :

States in favor of abolishment are Argentina, Bolivia, Bra-
zil, Colombia, Costa Rica, the Dominican Republic, Ecuador, some
Mexican States, Panama, Uruguay, and Venezuela. States which
still have the death penalty include Cuba, Chile, Guatemala, Hai-
ti, Honduras, some Mexican States, Nicaragua, Paraguay, Peru, and
El Salvador.

Argentlna ellmlnated capital punlshment from its penal code
"in 1921, reinstituted it 50 years later in 1971, and abolished
it once again in 1972. Peru and Cuba differ in that, after
a period of abolishment, the death penalty was reestablished and
still remains in effect in their penal ¢odes. The 1924 Peruvian
code did not contain the death penalty, but, after 25 years of
abolishment, the code was modified to include the death penalty
for certain crimes.

In Cuba the Constitution of 1940 eliminated the death penal-
ty except during wartime. Capital punishment was illegal, even
through the rule of the .dictator Batista, until it was reestab-
lished in 1959 by the Laws of the Revolution. In a discussion
of the "comings and goings" of abolishment, the Mexican State of
Aquascallenteo deserves mention: it reintroduced the death pen-
alty in December 1931 and eliminated it again in April 1932 un-
der the same governor and legislature.

A comparative analysis of the elimination or reestablishment
of the death penalty in the various Latin American codes indi-
cates a period from 1910 to the beginning of the 1930's during
which there was a great push for abolishment. During this pe-
riod, not one country reinstated the death penalty; it was abol-
ished in Colombia, Panama, the Dominican Republic, Mexico, Ar-
gentina, and Peru. This movement for abolishment clearly oc-
curred in the period before World War II.

It is difficult to carry out a complete investigation on the
subject of de facto abolishment because of the lack of official
facts. Nicaragua and the Mexican States can be considered aboli-
tionist in fact. The last execution in Nicaragua was in 1892;
in Mexico, .there has not been an execution in the last 20 years.
In the rest of the Latin American countries, except Chile and
Cuba, the executlon of a criminal is infrequent and brlngs great
;publlc outery.
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A Study of Countries that Impose Capital Punishment

The study of these countries' codes will contain the follow-
ing four parts: (1) how the death penalty is established; (2)
- capital crimes; (3) carrying out the penalty; and (4) reasons
for not applying the death penalty. The general rule is that
the death penalty is the only punishment; if Jjudged guilty, an
individual must be condemned to death. :

The exceptions are Chile and the Mexican State of San Luis
,Potosi, where it is not considered the only penalty but an alter-
native to life imprisonment or to 20~25 years' imprisonment for
parricide. This can lead to false conclusions on the number
and frequency of executions and contradicts the previous con-~
clusions on the infrequent use of capital punishment., There-
fore, despite the statement that in these countries the death
penalty is considered the only punishment, the implementation
is restricted, making these countries abolitionist in fact. Nic-
aragua 1is an example of a country in which the death penalty
is not applied.

It is important to analyze two points which help in delin-
eating the area of capital crimes: (1) the position of the
Latin American legislatures on political crimes; and (2) some
constitutional concepts of the crimes which deserve capital pun-
ishment. This paradox of political delinquency also deserves
notice because it is in this area that extralegal capital pun~
ishment occurs f£requently. In a report for the United Nations
by Marc Ancel, the Latin American countries appear to be firmly
against the abolitionists in the possible political use of cap~
ital punishment.

The following countries' constitutions which allow for the
death penalty expressly exclude it for political crimes: Mexico,
Argentina, Haiti, and Paraguay. Brazil, on the other hand, has
eliminated the death penalty generally, but is vague regarding
this institution in political-social crimes. It is interesting
to follow the evolution of this concept in the various Brazilian
constitutions. The Constitution of 1967, amended in 1969, per~
mits use of the death penalty in some cases and is clearly an
exponent of the military junta.

In other cases where the death penalty is established by
law for some clearly political crimes, as in Argentina, the con~
cept is changed slightly to give a different meaning, allowing
and not allowing the death penalty in principle for various of-
fenses, ‘

The permigsive constitutions, regardless of whether or not
the penal codes retain capital punishment, follow two systems:
admit the penalty, or determine in which cases the penal codes
may establish it. The first group includes Argentina, Haiti,
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Paraguay, Brazil, and Guatemala. The second group currently in-
cludes only Mexico, although Cuba, Bolivia, and Brazil formerly
held this position. Peru maintains an intermediate position,
establishing the death penalty for treason and aggravated homi-
cide and allowing legislators to prescribe it for other cases
they consider appropriate.

Crimes for which Latin American legislatures established the death
penalty.

® Parricide-QChile, Guatemala, Haiti, Honduras, Mexico,
Paraguay;,; Peru, El Salvador.

¢ Assassination--Chile, Guatemala, Haiti, Nicaragua, Mexico,
Honduras, Paraguay, Peru, El Salvador.

e Homicide accompanied by another crime-—Haiti.

e Fire, flood, or other destruction resulting in death--
Chile, Haiti, Nicaragua, Paraguay, El Salvador.

e Kidnaping--Chile, Guatemala, Sonora, ‘iFeru.

@ Robbery accompanied by homicide--Chile, Guatemala, Haiti,
Nicaragua, El Salvador, Paraguay.

® Robbery with violence to people--Chile, Guatemgala, Haiti,
Oaxaca.

[

Robbery involving a gang--Guatemala.

e Piracy--Chile, Guatemala.

® Treason--Guatemala, Nicaragua, Chile, Haiti, Peru.

e Homicide of a foreign head of state-~-Guatemala.

® Counterfeiting--Haiti.

® Recidivism (specific cases)--Chile, Haiti, Paraguay.

e Various actions against the internal security of the State

, and Government, armed gangs acting against the Government,

5 conspiracy, and various paramilitary actions~-Haiti.
Thégéfore, only two crimes, parricide and assassination, merit

capital punishment in all nonabolitionist countries.

Execiition of the death penalty. In almost all the Latin American

countries, the execution is regulated with dgreat detail. The
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countries in which the death penalty is not abolished allow shoot-
ing as the sole form of execution. The death penalty is carried
out in public in the countries of El Salvador, Nicaragua, Hon-
duras, Haiti, Chile, and Mexico. The judge determines the site
for the execution in Cuba, Chile, El Salvador, and Honduras., Nic-
aragua and Haiti have specific sites.

The period of time from the notification of the sentence to
the time of execution varies from within the first 24 hours to
3 days:

@ Cuba and Guatemala~-~within 24 hours.
® Honduras and Mexico-~-after 24 hours.
® El Salvador--—after 48 hours.

® Nicaragua and Chile-~in 72 hours.

e Paraguay and Haiti--no regulations of this type estab-
lighed.

Events that can change these stated schedules are the defend-
ant's pregnancy, a national or religious holiday, the defendant's
special social position, or the defendant's mental illness.

Factors that can effect the appiication of the death penalty
are:

® sex-—-female defendants are not liable to capital punish-
ment in the majority of Latin American countries.

® age--the countries have a minimum and a maximum age limit
for the death penalty varying between 22 and 60 years and
over.

© consequences-~the consequences of the crime are examined
in some cases, and another kind of penalty might be ad-
ministered.

‘@ number of persons involved--when the crime was committed
by more than one person, the nonimposition of the death
penalty holds.

® prosecutorial requirements and pardon--there could be a

i series of requirements which would impede the use of the

i death penalty.

i/ If the death penalty is not imposed, a 1ong prison term can
be /its substitute. The length of this term varies according to
the varying circumstances surrounding the crime--age and sex of
the defendant, and consequences of the crime.
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A Study of the Countries that Favor Abolishment

There is a great abolitionist tradition in Latin America,
except in Bolivia. Even though some of the military govern-
ments have tried to implement the death penalty, they have failed
because the countries consider that life imprisonment is suffi-
cient punishment, and they are afraid that the death penalty
could be used for political purposes; they also agree that ex-
ecution is cruel and inhumane punishment. Some of the countries'
constitutions actually prohibit use of the death penalty, as in
Veneziela, Costa Rica, BEcuador, Uruguay, Colombia, and the Do-
minican Republic. Other constitutions permit the legislation
of a death penalty, but the legislators are unlikely to establish
it as a form of penalty, as in Brazil, Argentina, and Mexico.

The alternative punishment is a life term in prison, the
duration of which can vary from one legislation to another. The
. eéstablished life terms are as follows:

® Mexico-~up to 40 years.

e Brazil--up to 30 years.

e Dominican Republic--up to 30 years of pﬁblic work.

e Uruguay--up to 30 years.

e Bolivia--up to 30 years.

® Venezuela--up to 30 years.

@ Costa Rica-—-up to 25 years.

e Colombia--up to 24 years.

@ Panama-~up to 20 years.

e Ecuador~-up to 16 years.

It is very important to examine the abolitionist movement in
these countries. The doctrine presents a clear tendency toward
abolition of capital punishment. 1In the bibliography used in this
study, only two authors did not advocate the abolishment of the
death penalty, and one of these was in favor of the death penalty
only if imposed in a very restricted manner. The remaining au-
thors took a very abolitionist stand. Unquestionably, this is
reflected in the Penal Congresses and reform movements.

on paper, the Congresses have always been pro-abolitionist.

Abolition was the purpose of the Congress of 1941, and, in the
Symposium of Ludwigsburg of 1973, the Latin American Caucus came
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to the following conclusion: "The death penalty should be elimi-
nated since it is an inhumane penalty."

The text of the Latin American Penal Code does not allow the
use of capital punishment. In the countries that have not abol-
ished capital punishment, the application of the death penalty
should occur only in conjunction with grave crimes. The death

“penalty will not be reestablished in those countries that have

already abolished its use., The death penalty cannot be applied
in cases of political crimes, pregnant women, or persons under
the age of 18 and over the age of 70. Every person condemned
to death has the right to be considered for amnesty.

Conclusion

Historically, there have been many special laws reestablish-
ing the use of capital punighment. This is normal procedure when-
ever a leader wishes to eliminate growing popular opposition to
the government. One can conclude that even though there is a clear
abolitionist perspective on the level of doctrine, there exists a
contradiction in comparative law. Only those countries that have
eliminated the death penalty in their c¢onstitutions have also ex-
cluded it from their laws. This group of countries includes
Colombia, Costa Rica, the Dominican Republic, Ecuador,; Uruguay,
and Venezuela. ‘

La pena de muerte: 6 respuestas (The Death Penalty: 6 Responses),

Studia TIuris Poenalis Vallisoletana, Volume 2, p. 81-121. 1975,
Universidad de Valladolid, Departamento de Derecho Penal, Plaza
de la Universidad, ‘Valladolid, Spain.
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The Finnish Penai System—Recent Reforms
Le systéme pénal finlandais--RE€formes récentes* {NCJ 49500)

By Bruce Zagaris

FINLAND AND ITS PENAL SYSTEM

The Finnish judicial system has been influenced primarily by
Sweden, as these two countries were united for nearly 700 years
until 1809. Since independence, judicial reforms in Sweden have
served as models for those in Finland. European and American law
have also played an important role. The cooperation of all the
Scandinavian countries in legislative matters has had a particu~-
lar i.fluence on Finnish penal law. The ministers of the Scan-
dinav.an countries meet several times a year. When they believe
that an aspect of the penal law should be subject to common leg-
islation, national commissions are established. In 1960, the
Scandinavian countries founded a permanent commission to stan-
dardize criminal legislation. Cooperation in penal law has re-
sulted in an agreement to transfer any Scandinavian sentenced to
imprisonment to his home country.

Criminal Procedure

The criminal process begins with arrest and detention. The
accused may be summoned to a court hearing by a private individ-
ual or by a prosecutor. In certain cases, the vicetim must provide
precise information at this time. The victim always participates
" in the proceedings and always has the right to sue for damages.
After a police inquiry, the public prosecutor usually assumes
the prosecution of the case as he is present in court during all
criminal proceedings, If "a reasonable suspicion" exists, or

¥ Translated from the French by Virginia Allison of Aspen Systems
Corporation.
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if an individual has committed a serious offense, the police are
authorized to arrest him for interrogation. An individual who
has been arrested may be detained for as few as 3 days or as
many as 15 in special cases.

The court that will hear the case is notified immediately.
A preliminary hearing must take place 8 days after the arrest.
An individual stopped by the police for interrogation has the
right to consult an attorney at his own expense although the-
attorney cannot be present during interrogation. At a court hear-
ing; the accused may request that a lawyer be present. Release
on bail doces not exist.

The trigl begins with the indictment. A judge presides, and
the procedures are simple., There are a few procedural rules, mainly
for cross-—examination purposes. Reliance is placed on the in-
vestigations and the work done before the trial. The conferences
between the prosecutor and the defense attorney are also crucial.

The Sentence

Sentence is pronounced by the judge. Reports, which are
drafted before pronouncement of the sentence, are used in Fin-
land only in cases involving juvenile delinquents, murder, or a
defendant with a mental problem. Possible sanctions include fine,
imprisonment, and special sentences, such as those for dangerous
recidivists or for young delinquents.

There are four instances in which the public prosecutor and
the court will not pronounce sentence. The police are author-
ized to refrain from making a report if a crime results from
inattention, negligence, or ignorance, and if the public inter-
est does not demand punishment. The district attorney may also
choose not to prosecute, There are certain cases in which the
court also has the right to dismiss and to refrain from pro-
nouncing sentence.

In certain cases, the judge could give a suspended sentence
or could require payment of a fine. The amount of a fine de~-
pends on the seriousness of the offense. The offender who is
unable to pay must serve a prison term. To avoid overpopulation
of the prisons, offenders may pay fines in installments. There
is a minimum and a maximum prison sentence for each offense. Af-
ter serving a specific length of time, the inmate may be paroled.

. In early 1974, 50.8 percent of the country's prison popula-
tion had been sentenced for property crimes, 11.5 percent for
violent crimes, and 23.4 percent for driving while intoxicated.
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(The distribution of prison sentences in Finland is illustrated
in a table in the original document.)

Youthful Offenders

Finland has special sanctions and institutions for juvenile
delinquents, depending on their age. Offenders younger than 15
years may receive a warning, protectional supervision, or assign-
ment to an educational institution or a reform school. Those be-
tween the ages of 15 and 21 must appear before the court. For
delinquents less than 18 years old, the proceedings are held in
cloged chambers. The district attorney may choose to decline
prosecution if the offender is less than 18 years old when the
maximum legal penalty will be either a fine or imprisonment for
3 months or more. A recent law allows the court to dismiss
charges against any delinquent. A suspended sentence, the more
common one for youths, may be given when the maximum prison penalty
would be 2 years.

The status of youthful inmates depends on where they are
placed. A juvenile delinquent sentenced to a minimum of 6 months
in prison and a maximum of 4 years will be sent for the first
month to a prison for juveniles for psychological examination.
The prison council, composed of members experienced in judicial
affairs, criminology, and medicine, decides whether a juvenile
delinquent will be sent to an institution for juveniles or to
some other correctional institution., About half of the delinquents
are sent to juvenile institutions; those over 20 years old are
usually sent to a correctional institution. About 95 percent of
the delinquents are placed in a house of detention. Juvenile de-
linguents are not usually sent to open institutions because inmates
at these usually receive higher salaries; space is therefore re-
served for those delinquents with family responsibilities. Inmates
at juvenile institutions may have the opportunity to complete
their basic education.

Correctional Administration

In the structure of the Finnish penal system, the justice
minister, a member of the cabinet, directs the courts and admin-
istrative bodies and penitentiary administration. The peniten-
tiary administration consists of administration, departments of
finance and employment, and the bureau of examination and educa-
tion. An administrative council, founded in 1925 to halt abuses
of power in penitentiary administration and composed of nine mem-
bers who meet weekly to discuss such questions as parole and dis-
ciplinary action, directs each correc¢tional facility. (An organi-
zational chart depicts the administrative structure in the origi-
nal document.)




Resolving Disputes

The usual procedure for resolving a judicial dispute within
the prison system is for an inmate to write to the prison adminis-
tration. The administration may conduct an inquiry, and if it
finds an abuse of power by the director or an employee, it may take
appropriate disciplinary action. The inmate also has recourse to
an ombudsman for complaints against the prison staff. His third
possibility is to bring suit against a prison employee.

RECENT REFORMS

Chronological Retrospective

The Finnish penal code which dates from 1889 allows the judge
" the latitude to determine a penalty that will be appropriate to
the crime and to the offender's degree of guilt. Forced labor
is an alternate imprisonment that has always existed in Finland
for long sentences, and it 1is always imposed for a specific and
usually limited length of time.

Most Finnish prisons were constructed between the late 1800's
and the 1930°'s. These prisons, with their high exterior walls,
small cells with small, high windows, and guard towers, closely
resemble those throughout Europe. In 1946, a new law created
open labor facilities for inmates with a less than 2-year sentence,
providing them with salaries for their work. In 1949, capital
punishment was abolished during peasitime, a sanction that had
not been imposed for 150 years.

In 1953, secure imprisonment for dangerous recidivists was
established. Unlike that of other Scandinavian countries, the
legislation for Finnish institutions provided coercive treatment
with no rehabilitation. Legislation in 1954 established open.
facilities to serve as an intermediate stage between prison and
parole. These facilities generally hold long-term inmates who
are serving their last 6 mornths., 1In 1974, legislation was passed
which seriously limited the classification of an offender as a
recidivist, resulting in a sharp decline in the numbers of such
offenders.

A 1972 report to Parliament c¢oncerned the large number of
people imprisoned in Finland in comparison to other Scandinavian
countries. According to the report, the reason for this high
number lay in the laws and the courts; imprisonment serves only
to promote antisocial attitudes and to facilitate recidivism. The
most important recommendation was to increase the number of open
prisons which offer useful work. 1Inmates would fare better at
less cost to the State. The abolition of forced labor was the
most significant reform to result from the report. Subsequently,
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many penal colonies were converted to open prisons. The two
types of imprisonment in Finland are ‘now either open or c¢losed
prisons,

Sentencing Reform

A law passed in 1975 to restrict the judge's latitude  in
determining sentences was designed to provide greater sentencing
uniformity and to make the penalty proportionate to the crine.

Efforts To Reduce the Inmate Population

Legislation inFinland has emphasized reducingthe number of
inmates. Changes in penitentiary structure and in carrying out
different types of punishments have also aimed at inmate reduction.
Three major reforms include increasing the use of fines and of
suspended sentences and liberalizing the use of parole.

Daily fines, the most frequently imposed penalty in Finland,
have been 1ncreased to stress their effectiveness as a substitute
for imprisonment, and new methods of calculating more accurately
the ability of the offender to pay his fine are in effect.

Restrictions on the use of suspended sentences have been re-~
laxed, allowing judges to impose them in cases in which a sentence
of no more than 2 years or a fine would be involved. The only’
people now excluded from receiving a suspended sentence are those
who have been sentenced during the preceding 3 years to a term of
more than 1 year.

Parole reforms have allowed parole to be granted earlier,
have reduced the parole period, and have led to granting liberty
without supervision.

A recent significant reform is victim- compensation. The
Finnish penal code provides for monetary compensation for destruc-
tion of property, medical expenses, loss of salary or revenue,
and suffering. Compensation can be accomplished in any of the
following three ways: the offender could receive a suspended
sentence on the condition that he repay the victim, the offender's
property could be seized to pay the victim, or part of the offen—
der's salary could be withheld for the same purpose.

The Normalization of the Prison Regime: Law 612

Law 612, considered by many the most important recent re-
form, is aimed at normalizing the prison experience in order to
facilitate the inmate's reintegration into society. Educational,
employment, and recreational opportunities are involved.
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General operating rules. The primary emphasis is on increasing
salaries for work done in prison to encourage inmates to work
to produce merchandise for sale. The inmate is paid according
to the nature of the work; he is also compensated somewhat if
illness or studies or another reason prevent him £from working.
Inmates work an 8-hour day, 5 days a week, are paid extra for
overtime, and receive a 4-week vacation each year.

Another important element in normalization is to increase
inmate contacts with people outside. Visits and mail are moni-
tored only as necessary for security reasons. Opportunities for
leave have bkeen liberalized.

Reforms have also affected penalties for offenses committed
in prison. The inmate may receive a warning, lose privileges;
or be placed in isolation for a maximum of 20 days. He has a
right to a hearing, and the prison administration must conduct
an inquiry. "

Open and closed prisons. There have been no significant reforms
in closed prisons; most reform involves the increased usage of
open institutions. An inmate sentenced to a maximum of 2 years
might be: sent to an open prison if it has been determined that
he is able to work and that there is no danger of escape. An
inmate sentenced to a closed prison may be sent to an open insti-
tution to finish his sentence with the concurrence of the prison
director. No one may be transferred from an open facility to
a closed one except for special reasons.

Although the Penitentiary Administration has requested that
half of all placements in institutions be in open prisons, the
number of beds has not grown significantly in the last few years,
primarily because of a‘.lack of resources. The positive Finnish
attitude toward open priscdrs is, therefore, for the moment, more
concept than reality.

What lessons can be learned from the current criminal policy?
There are ideas in the current criminal policy in Finland which
cah ‘be adapted to other countries' penal systems. Two predom-
inant criminal policy aims are to reduce societal expenditures
for crime and to assure that the punishment and the crime are
proportionate. After having gone through many changes, Finnish
criminal policy once again emphasizes crime prevention and the
role of punishment as a lesson to society to avoid antisocial acts.

Legislators have wanted to extend the System of societal con-
trol in such a way that the standards of criminal law reinforce
other societal values., This poses problems. An interesting reso-
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lution, proposed recently in Finland to accommodate changing social
mores, limits the duration of legislation. On expiration, the law
must be renewed. To insure that its preventive aims are met, the
law must punish only the specific crime, and not a past act of the
offender. The difference between criminal and noncriminal conduct
must be well defined and understood.

Society should use penal law wisely, sanctioning only the
most. reprehensible actions. Sanctions should be equitable, and
sufficient money should be spent to inform the public about crime.
Instead of imposing indeterminate sentences based only on reports
made during the investigation, courts should act judiciously. To
obtain the best results in applying criminal law in Finland, the
courts should be flexible and understanding. It has been a recent
tendency of Finnish criminal policy to 1link penal sanctions to
cultural and social needs so’ that the total resources of society
may be utilized. On the other hand, in order to obtain a more
just distribution of expenditures related to crime, there has
been a tendency to use criminal justice resources in such neglected
areas as crime prevention and assistance to crime victims.

Finland continues to lead the way in using such sanctions
as suspended sentences as a substitute for imprisonment. Besides
increased use of daily fines, other possible sanctions include
reprimand by the police or the public prosecutor, warning by
the court, loss of certain rights, performing work, public ser-

‘vice, and restrictions concerning leisure, travel, or residence.

Postpenal service is another interesting subject for a disg~
cussion on reform. In 1972, a State committee on probation and
parole made several proposals. The committee recommended the
abolition of supervision for ex-inmates and suggested that post-=
penal services be available only to offenders who have requested
them voluntarily. In addition, the committee proposed a new method
of postpenal supervision involving self-reporting. The commit-
tee considered that an effective punishment forian offender could
consist of reporting regularly to an'authority. This obligation
would be a punishing experience that would not remove the de~-
linguent from society. This sanction couid eventually be com-
bined with such others as daily fines or warnings.

Minor traffic violations and morals offenses, such as por-
nography, abortion, certain sexu:" offenses, and public drunken-
ness, have been decriminalized. Minor property damage, such as
small thefts, bad checks, and social security frauds, have re-
cently been studied by. Scandinavian criminologists with a view
toward decriminalization, ‘or rather "depenalization." Finland
has been influenced by this theory to change theft laws so that

petty thefts are punished solely by a fine. On the other hand, —

more serious penalties have been proposed for tax evasion and
for safety violations at places of work. In addition, more severe
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penalties are planned for certain crimes, such as aircraft hijack-
ings, international terrorism, polluting the environment, and in-
vasions of privacy.

Finland's limited resources,

in comparison to those of its
neighbors, has caused it to take a pragmatic approach to solving
criminal justice problems. The notion of "cost-effectiveness”
very important.

is
Criminal policy in Finland considers supporting
the offender's family and supplying postpenal assistance to a re-
cently released inmate as social expenses connected to the offen-

ses., As a result, criminal policy is very often based on the effi-
cient utilization of its penal and social resources.

Revuekpgnftentiaire et de droit pénal, v. 101} n. 4:573-603,
October-December 1977. Société générale des prisons et de .
législation criminelle, 27, rue de Fleurus, Paris (6%®), France.
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Education and Training Activities at the Government Prisons at Nyborg and
Sobysogard, Denmark— Skadhauge Plan— Report 2

Uddannelses- og/eller beskaeftigelsesplanerene omkring
statsfeengslerne i Nyborg og pa Sgbysggard--Skadhauge Planen--
Report 2% (NCJ 49461)

By Bjgrn Holstein and F.B. Skadhauge

Introduction

B.N. was arrested on charges of breaking and entering and
theft, and was sentenced to 1 year and 3 months in prison. Be-
fore trial, he made plans to continue his education if sentenced.
He was sent to Sobysogard, and after a half year of basic courses,
enrolled in courses at a local school at the ninth grade level,
He studied during the day and returned to prison at night.

J.A. was imprisoned on assault and battery charges. He had
quit school in the seventh grade. J.A. enrolled in a training course
while awaiting trial; he was released from prison before course-
work began.

K.J. decided to take courses at Nyborg prison while serving
a term at Sobysogard. He was driven back and forth to’courses
daily, but dropped out of the course before its termination.

N.N. was sentenced for selling narcotics. His education had
stopped at the 10th grade. He enrolled in a course to continue
his basic education while still in the arrest facility. He was
released before his coursework terminated, but continued with
the c¢lass on his own.

These examples illustrate the plan behind the educational
and training program for inmates called the Skadhauge Plan (SP).
This report will discuss the intentions and realities of the plan
which began in April 1975. The plan contains three important
objectives:

* Translated from the Danish by Denise Galarraga of Aspen Systems o

Corporation.
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e Inmates should be offered a larger choice of educational
opportunities and, when safety factors are not involved,
they should be able to receive instruction outside the
prison;

® Very early in the criminal justice process, ideally af-
ter arrest, the inmates should be able to outline a study
course to be followed if they are sentenced to prison;
and

e Consideration should be given to the inmates' desired study
course when they are assigned to a prison facility.

Background

The immediate background for the SP program came from a 1973
proposal for increasing instructional, educational, and free-time
activities for prison inmates. It was determined that inmates
who have a lower level of education than the general population
should be offered the same educatlonalopportunltles as a regular
citizen.

Objectives

This report was a result of a joint effort of members of the
criminal Jjustice field and supervisory personnel in Nyborg and
Sobysogard. The text consists of four elements: (1) an internal
statistical system for keeping tabs on the operations and progress
of the educational and training plans; (2) an evaluation device
for measuring the reactions of inmates, criminal welfare person-
nel, and persons in involved institutions; (3) registration of
recidivists in order to gain information on the nature and quan=-
tity of recidivists in relation to the variety of educational
attempts; and (4) a postinvestigation using the interview method
to gather information from the clients themselves on developments
after release, and evaluations of the progdgram,

STATISTICAL OVERVIEW OF THE EDUCATIONAL PROGRAM

More than half of the persons participating in the program
are in their early 20's, and those in the next larger group are
in their later 20's. Thirteen percent of the participants are
younger than 20 and 14 percent are over 29. One-third of the
participants are serving a 6- to 1l2-month term, and one-fourth
are sentenced from 1 to 2 years. Relatively few are serving less
than 6 months or more than 2 years.
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Previous prison terms were served by 62 percent of the parti-
cipants, a lower recidivism rate than the general prison popula-
tion. A large number of the inmates had quit school between the
8th and 10th dgrades, and over 50 percent had had no further work
training or educational experience.

Approximately one~fourth of the cases for SP activities were
initiated in prisons in Copenhagen, 40 percent in provincial jails,
and 34 percent in other State prisons. The two prisons actually
involved in the SP program were Nyborg and Sobysogard. The main
categories of the programs offered were special work training
courses, special basic instruction and refresher courses, and con-
tinuing education programs designed to be comparable to public
school grades 8 to 12. Some participants remained in the courses
less than 1 month, while others participated more than 24 months.
The 25~ to 29-year-olds have a better prognosis for Ffollowing
through with the courses. Approximately one-half of the partici~
pants actually finish the courses in which they have enrclled.
(Statlstlcsdescrlblng inmates andact1v1t1esdur1ng1976 1977 are
presented in a series of charts in the original report.)

INMATES' RECOMMENDATIONS AND EXPERIENCES

Questionnaires were sent to Sobysogard and Nyborg inmates who
had participaced in 8P. Two-thirds of the respondents were under
the age of 25, and most were serving a sentence of more than 1
year. Two-thirds of the respondents had had no previous training.

The returned questionnaires reflected a very strong positive
attitude, although this should be tempered by the fact that the
respondents were inmates. Criticisms concerned the limited scope
of courses available and the lack of courses relevant to employ~
ment training. Oveéer one-third of the respondents indicated that
the SP program had made the prison term more pleasant, and a few
felt that the basic benefit of the program was the chance to get
into an open prison. The sample of participants, however, cannot
be considered representative.

PERSONNEL RECOMMENDATIONS AND EXPERIENCES

Questionnaires were circulated among personnel to determine
their perceptions of SP and their impressions of the effects of
the program on the criminal welfare organization and on overall
working conditions. Quantitative and qualitative analysis was
conducted on 678 completed forms and letters received from persons
involved with SP.
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Personnel background was established based on experience in
handling a training and educational course, previous participa-
tion in SP courses, knowledge of the SP program, and the ability
to be an opinion leader. .

A very large majority of personnel (85 percent) concluded
that SP's objectives were good, and the general attitude was pos-
itive, particularly among those groups with a better background
in the program. Most of the respondents indicated that they
thought Sp fulfilled its goals for the most part; many stated,
however, that there should be stricter adherence to the objec-
tive to begin plans for the course work as soon as possible
after arrest.

The personnel group with the best background in SP concluded
that participation in the program made a prison term more -pleas-
ant, and not more difficult, for the inmate. Only 22 percent com-
plained that their work had become more difficult due to the
program; many felt that it had, in fact, become more interesting
and challenging. From a work-operation view, however, the pro-
gram did drain operations for other inmates.

RECOMMENDATION AND EXPERIENCES OF LOCAL INSTITUTIONS

Qualitative impressions were gained from 10 interviews with
centrally placed representatives of four large educational insti-
tutions which have accepted inmate pupils. The general feeling
igs that knowledge and information on SP are limited at these
locales, that there is no systematic procedure for distribution
of information on SP, and that the program has occupied a modest
place in the consciousness of the institutions.

Attitudes toward program objectives and means are positive,
and local institutions are very willing to accept the pupils from
Sobysogard. The only drawbacks were reluctance to allow more than
one inmate-pupil in a course at a time and a hesitation to wel-
come too many inmates in the school at one time.

Interviews with pupils showed that there are no significant
problems and that the 1local students have welcomed the inmate-
pupils. Personal development of the inmates, deviation-reducing
effects, and pedagogical advantages for the inmates are among the
positive benefits of the program. A side effect is that the "nor-
mal® pupils can form a more realistic and undramatic conception
of criminals.

These interviews point toward certain hypotheses in working
out further designs for SP. The interviews provide data on the
dilution principle-~the distribution of deviants in large groups
of normal persons--which is considered a very important factor
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in treating deviants today. There is a possibility of reducing
deviant behavior since the inmates are not kept continually in
an environment that reinforces their conception of themselves as
different. The interviews indicate that the normal school popu-
lation can grow in tolerance and understanding as a result of
their positive experiences with the inmates.

SKADHAUGE PLAN IN DAILY OPERATION-~A RESUME

First Phase in an Bducational Activity: Outlining a Course of Study

An educational activity may begin in the arrest facility
before the trial or after the offender is incarcerated. The
offender is given a brochure on the train;ng and educational
possibilities available in prison; the prooram is explained fur-
ther by personnel, “

Although there was much positive feéﬂback from the gques-
tionnaires on this phase of the program, personnel indicated that
they thought the prisoners were sometimes promised more than they
were actually offered; there were also complaints from personnel
that some prisoners abused the program, entering only in order
to be placed in an open prison. Criticism was also raised con-
cerning the heavy bureaucracy surrounding the program. Com-
plaints were voiced that women inmates were not offered the same
possibilities, and suggestions for expanded course offerings were
offered.

Second Phase: Investigation Procedures

In the second phase of the program the staff of the ar-
rest facility or a subsidiary prison reviews the inmate's study
plan and approves or alters it, Later the plan is sent to the
central criminal welfare organization or the program leaders at
Nyborg and Sobysogard. At this time 32 percent of the plans
are interrupted, either because the prisoner is released or be-
cause the resulting sentence is too short to accommodate course
work. It is also possible that the educational institution in-
volved will refuse to accept a student due either to some factor
in his background or because the course is already filled. The
criminal welfare organization can also reject the course plan
because of overcrowded facilities or because (it feels that the
inmate is not suited to the course work.

Third Phase: The Educational/Training Activity Process

Thirty-one percent of the activities and courses begun are
never finished. Certain clients and activities with a lower sur-
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vival rate include inmates with a literary background, inmates who

who begin very long~-term courses, inmates who are assigned to open
prisons, and activities that are started in the arrest facility.
Daily transportation to and from the schools and prisons also pre-
sents a problem.

Fourth Phase: The End of an Activity

The 1976-~1977 year ended with 367 completed activities: 33
driver's education courses, 104 special work-training programs,
8 substitute teacher programs, 157 courses with special instruc-
tion or refresher courses in basic subjects, 52 courses on a pub-
lic school 1level, 10 literary courses, and 3 diverse courses.
Many of the participants enrolled for further study.

SUGGESTIONS FOR IMPROVEMENT

Better methods of counseling inmates in potential course work
are recommended for the first phase, and it is suggested that
placement and economic problems may be solved, perhaps by arrang-—
ing courses at several facilities. Further recommendations in-
clude a publication circulated regularly, describing defects and
prohlems, better motivation 'of inmates, and the establishment
of work groups for designing plans to improve client prognoses.

Administrative, problems might be lightened if the initial
stages of the activities were simplified by direct negotiation
between the arrest facility and the educational institution; this
would follow <¢onsultation with directors at Nyborg or Sobyso-
gard. Optimum cooperation between the arrest facility and the
criminal welfare organization is also necessary.

One of the major obstacles to the program is the lack of
information on SP. There should Be a systematic approach to
dlS\rlbutlng information between the arrest fac:Lllt-y and the crim-
1nal\welfare organization and to informing the inmate about the
progress of his activities. An explanation of SP should hang
in the: \cells or on the bulletin boards of the arrest fa0111ty,
and information about the educational and training institutions
should be distributed in the prisons and facilities. Counseling
operations should be continued and expanded to include other prig-
on divisions, A local course on the SP program might be a pro-
ductive way to spread knowledge, and personnel orientation and
training programs should be offered. A brief orientation note-
book might be prepared for part1c1pants and interested persons.
Information can also be distributed through the press and news
magazines.
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Finally, the SP program suffers from a capacity problem as
it cannot serve as many inmates as it should. A work group cught
to be established for evaluating the possibilities of distribu-
ting the program to other locales. Negotiations with related agen-
cies should be initiated to explore the opportunities for helping
released prisoners to continue the educational activities. 8Simi-

lar educational and training possibilities should also be avail- J

able for female inmates.

The original report includes bibliographic references, thqg
questionnaire forms, and yearly statistical analyses. Statis-
tical tables used for analysis in the report are available. ;

Justitsministeriet, Kriminalpolitisk forskningsgruppe,
Slotsholmsgade 10, DK 1216 Copenhagen K, Denmark.
April 1977. 143 p.
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The Evolution of Imprisonment in The Netherlands

L'évolution de la peine d‘empriscnnement aux Pays-Bas*
' (NCJ 49493)

By L.H.C. Hulsman

Introduction

Compared to the prison populations in other countries, the
Dutch penitentiary population appears relatively restrained.
This article examines the Dutch penal system in relation to the
following gquestions: (1) Is it true that the Dutch penitentiary
population is relatively small or is this only the result of
deceiving statistics or "eclipsing”? (2) Can the penitentiary
population size be attributed to relatively short sentences or
to the relatively low frequency of sentences actually carried
out? (3) Which factors contribute to making the penitentiary
population relatively smaller than those of comparable countries?

A second matter of interest concerns the conflicts which
arose in the 1970's regarding the Dutch penitentiary institu-~
tion., A study of these conflicts will also allow us to in-
vestigate qualitative aspects of imprisonment in The Netherlands,
as well as its evolution, and to draw some general conclusions
about resulting criminal policy.

Dutch Penitentiary Population: Size and Composition

Places of confinement in The Netherlands' penal system in-
clude correctional establishments (e.g.;, prisons, penitentiaries,
state workshops); state asylums, private asylums, or other psy-
chiatric establishments; and special establishments for juveniles,
especially reform schools. Detentions in police headquarters
following action on arrest warrants will not be considered here.

* Translated from the French by Deborah Sauvé of Aspen Systems
Corporation. :
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People may be detained in establishments of the first and
third categories as a result of (1) provisional arrest warrants,
as is the case for 40 percent of the total penitentiary popu-
lation; (2) straight prison sentences pronounced by judicial de-
cision, which represent 30 percent of the population; (3) revo-
cations of sentences of conditional imprisonment or probation,
producing a small percentage of the total; (4) principal sen-
ténces for straight imprisonment, as opposed to subsidiary sen-
tences for nonpayment of court~imposed fines (representing less
than 1.5 percent of the population);, or for conditional senten-
ces; (5) sentences for juveniles which involve confinement and
of which reform school is the major type, accounting for approx-
imately 3 percent of the total; (6) placements in state work-
shops, a sentence which is seldom inflicted any more and which
will be eliminated; and (7) decisions which place individuals,
such as those suffering from mental disorders, at the disposi-
tion of the Government, representing 17 percent of the total de-,
tainees at the end of 1975,

The total number of those confined as of December 31, 19275,
was 3,550 for 1963, 2,880 for 1969, 1,750 for 1972, 1,620 for
1973, 1,550 for 1974, and 1,687 for 1975. buring the past 15
years, the detained population as of the reference date dimin-
ished by approximately 40 percent.

In order to determine whether this marked reduction in the
number of inmates is genuine, one must examine the possibility
that the figures could result from transfers to other types of
total institutions, particularly psychiatric establishments and
juvenile homes. Because readily available statistics exist for
the number of free beds in psychiatric facilities, it is pos-
sible to ascertain that the number of patients has most likely
decreased rather than irncreased. Juvenile homes have undergcne
an #ven more marked decrease in the number of residents than
have penitentiary establishments. It can be concluded, there-
fore, that a substantial reduction has occurred in the percent-
age of the Dutch population detained for deviant behavior.

When the Dutch penitentiary population as of December 31,
1975, is compared to that of other countries, the following fig-
ures (presented on the following page) result:*

* Summary of separate comparisons made by Irwin Waller and the
Dutch Ministry of Justice in 1976,
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Country Number of detainees per
100,000 inhabitants

The Netherlands 20
Belgium 60
France 55
U.S. 200
Poland 190
Canada 90
Sweden 61
Japan 45
Norway 37
England and Wales 75

During the period in which the Dutch penitentiary popula-
tion diminished so sharply, it was not a question of a decrease
in the number of people housed annually in penitentiaries or other
establishments either to serve a sentence of imprisonment or for
purposes of preventive detention. In fact, this number increased
by 20 percent between 1964 and 1975. FPFurthermore, the decrease
was not a result of a reduction in the number of prison sentences
or a pardon/reprieve policy applied to sentences involving con=-
finement. On the contrary, the decrease resulted almost exclu-
sively from a reduction in the length of prison sentences pro-
nounced by the courts. The evolution of the length of straight
prison terms is depicted in the following table:

More than l -3 6 -~ 12 3~ 6 l1 -3 less than

Year 3 years years months months months ] month
% % % % % %
1959 0.9 7.0 16.1 19.7 26.3 36.0
1966 0.5 4.6 11.6 15.4 16.9 51,0
1970 0.3 2.4 7.5 15.5 16.7 57.6
1971 0.3 2.9 7.9 14.7 16.9 57.3
1972 0.4 2.4 7.0 14.8 17.3 58.1
1973 0.5 1.3 8.3 31.0 31.0 58.9
1974 0.6 1.8 7.5 31.3 31.3 58.6
1975 0.7 2,2 7.7 33.2 33.2 56.2

One must bear in mind that the number of cases placed at
the Government's disposition decreased sharply in the course of
recent years, from 1,973 cases in 1968 to 98 in 1975, with an
average length of 3 years' imprisonment in each case. Part of
the increase in prison sentences, therefore, can be considered
a shift from placing individuals at Government disposition to
imprisonment; this does not of itself imply that the number of
longer actual confinements has also increased.
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Analysis of the Relative Leniency of the Dutch Penitentiary System

The penal system of The Netherlands differs considerably from
those of other countries in that it makes much less use of depri-
vation of liberty. This same relative mildness also appears in
less measurable aspects; e.g., hearing atmosphere, relationships
between inmates and guards, and the manner in which the press re-
ports on crime.

Many factors at work in The Netherlands, relating to urbani-
zation, population increase, changes in lifestyle, religious is-
sues, social relations, massive immigrations of deviant cultural
groups, demographic structure (i.e., high representation of the
15~ to 24-year-cld age group, which usually supplies the greatest
number of identified delinquents), and the growth of the couatry
as a center for world transport and ycuth tourism, play important
roles in the nature of the penal system. A distinction must be
made among environmental factors, societal factors, and penal fac-
tors., ~

Concerning the environment in which the penal system oper-
ates, the following aspects are noteworthy: (1) The Netherlands
has a particularly well developed system of social security, sup-
plying not only allocations on a dgeneral basis but also actual
occupations for those who have difficulty integrating themselves
into the normal work market; (2) a vast network of youth centers
exists, in which the youths themselves, encouraged by subsid-
ies, have considerable influence; (3) the extensive network of
social services, comprising approximately 8,000 social workers,
is much more client-oriented and much less "treatment"-oriented
than comparable systemg in other countries; (4) the mass media
play quite an important role in overcoming the isolation of mi-
nority groups and give a certain amount of attention to the penal
system as a social problem; and (5) the social work system, in-
cluding the offender reclassification function and the "Coornhert
Liga" (Dutch Association for Penal Reform), comprises a formi-
dable lobby for improving the correctional system.

Among the factors within the penal system itself which con-
tribute to the reduced sentence length are those originating from
legal dispositions in relation to prosecution and sentence se-
verity. The principle of expedient prosecution is in force in
The Netherlands: one only prosecutes when a favorable result can
be expected. The public prosecutor, therefore, has agreed to
proposals which would resolve cases in the social c¢ontext out-
gide of the penal system. Dutch law also includes a general
minimum for sentences which makes it possible to punish most
crimes by assigning a light fine and, even in cases of serious

,crime, to 1limit punishment to a conditional sentence of 1 day.

The penal Jjudge has practically limitless power to pronounce
conditional sentences for both first-offenders and recidivists
and for light infractions and serious crimes alike.
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A second category of contributory factors is the composi-
tion (i.e., the number and the formation) of the diverse ser-

vices which make up the penal system. The number of public pros—.
ecutors and members of the judiciary who sit on penal cases is

reduced. Moreover, inflicting a straight sentence requires more
time than do other solutions, The system's reduced capacity in
this sense results in a strong self-limiting tendency.

Another limiting factor is the solid position occupled by
offender reclassification in the penal .system, ' The number of
professional social workers involved in reclassification far ex-

ceeds the number of Jjurists who, either as judges or as magis-

trates of the public prosecutor's office, are engaged in penal
proceedings. Although reclassification is financed by public
subsidy, 1t has nonetheless retained the characteristics of an
independent organization which does not belong to the hierarchy
of other penal functions. The social investigation report, pre-
pared by the reclassification section, depicts the crime situa-

tion from the offender's point of view and also presents a pro— .

file of aspects  of the offender's personality other than those
directly concerned with the crime. This report also includes
concrete information on the often serious consequences which cer-
tain sanctions could have for the subject and his or her family.

Yet another factor is that, in the entire penal process,
purely judicial considerations have a relatively minor role; this
fact facilitates interaction between the penal system and other
sectors of the society. Thus, unofficial or informal agreements
between jurists in the penal system and nonjurists in and out-
side of the system present less difficulty than usual

The significant deescalation within the penal system during

this decade is therefore not the result of a conscious policy,.

but rather an unintended combination of all the factors cited
above.

a

Development in the Mid—l970‘s

In the middle of this decade, the diminution of the peni-
tentiary population appears to be drawing to a close, and the
correctional system is beglnnlng to be the object of numerous
heated conflicts. There is considerable debate about the con-

struction of new penitentiary establishments, the quality of cor=
rections, particularly the prison system, and the delay in serVe

1ng sentences,

r“he Problem of New Constructlon

‘At the beginning of the 1990 s; no one was able to foresee~

the comlngdecrease 1nthe correcﬁtonal populatlon. A program of
| ;
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new penitentiary construction was prepared to respond to the then-
current situation; it primarily involved replacing the most run-
down of the Dutch correctional facilities, the prisons. A con-
comitant improvement in security through new techniques and a
considerable reduction in the number of guards were also planned.

~Theconstruction project was put in abeyance for several rea-
sons, one of which was the economic forecast. Moreover, several
prisons were closed as a result of the sharp decrease in the num-
ber of inmates at the beginning of the 1970's. Following prison
disorders and incidents during this same period, a commission was
formed to consider the future of prisons in The Netherlands. The
Van Hattum Commission decided that, contrary to the projected ex-
pansion, prisons should remain small and should be utilizable in
times of crisis; this view could not be reconciled with the pro-
posed implementation of technology to reduce personnel needs,
The recommendations, particularly those having to do with the size
of prisons, were adopted in principle by the prlson department
and the Parliament.

With an improvement in the economy at the beginning of the
1970's, a certain number of projects conceived in the 1960's were
reinstated, including twc penitentiary establishments: a prison
in Maastricht and another in Amsterdam. As the implementation
of such construction plans does not £all under the principal juris-
diction of the Ministry of Justice, the Ministry and the Justice
Committee of Parliament were not informed at first of the Amster-
dam project, The outcry which greeted the news of the projectis
implementation caused Parliament to adopt a motion of opposition.
The Justice administration, however, decided.that the project was
too far advanced to be stopped., Therefore, the Amsterdam project
is still underway, and the Maastricht project has been completed.
Two of the most important projects conceived since the war are
thus in contradiction to the prlnc:lples of offﬁclally adopted

c¢riminal policy. :

The Quality of Sentences of Confinement

When one places the notion of the "quality" of Dutch cor-
‘recdtions in an international perspective, and notably in that
of itg neighbor, Belgium, The Netherlands seems to give a rath-
er. favorable impression. As an index of that "guality," one

_,,may use the propertion of inmates to correctional personnel. The

same memorandum of the Ministry of Justice cited 'earlier fur-
nishes the following flgures (presented on the fcllowing page)
on this subj ect. ' =




Number/»>f personnel

Country per inmate
The Netherlands 1.3
Belgium 0.5
France 0.4
Denmatrk 1.1
England and Wales 0.5

Similarly, when one considers the composition of these per-
sonnel , The Netherlands appears in a favorable light. Of the
4,000 personnel (excluding prison department administrators), ap-
proximately 2,500 are guards. The administration and staff (in-
cluding medical petsonnel, qualified psychologists, and prison
chaplains) number about 400; 200 people are group .leaders, and
370 are involved with penitentiary support services. More than
100 people are responsible for training and education of prison
personnel. Onemust also count 85 professional social assistants
who work exclusively in penitentiaries and who are not under
the control of the Department of Penitentiary Establishments but
of the Department of Reclassification under the Ministry of Jus-~
tice. ’ ‘

Certain establishments, particularly those for juveniles,
make use of regimes offering inmates a worthwhile way to occupy
their time, Moreover, open and semiopen facilities allow in-
mates to maintain reasonable contact with society. More and more use
is being made of short furloughs with the inmate's family. Most
establishments are small and have a capacity of 100-150 inmateg.;
the largest is the new prison at Maastricht which contains 228 beds.

One of the most striking features of the Dutch system is the
relatively strong representation of the medical and social sectors,
which has not led to a treatment regime. Overall, the official
goal of that policy is merely to offer assistance, and detention
and sentence length do not serve as means to compel inmates to accept
this offer,

However, if one contrasts the "quality" of confinement to
officially formulated policy, a much less favorable picture results.
Policy goals concern security on the one hand and preparing for the
inmate's return to society on the other. Official doctrine states
that the best security. is the least security. The starting point
of the official philosophy is that links between the inmate and.
society should be maintained and improved and that the penitentiary
administration should seek out contacts in free society so that in-
mates donot lose touch with the outside world. In actual practice,
however, the concern for "security" and "maintenance of order,
peace and quiet" dominates prison life. The Dutch penitentiary
administration remains a hierarchical organization in which pre-
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venting escapes and maintaining order and tranquillity through a
strict application of the rules~-and only as an exception can
the inmate invoke these rules to claim his rights--determine the
overall climate. .

This general picture is borne out by the chronicle of attempts
to improve the legal situation of inmates. Improvements were
announced in this area during 1964, but it was not until 1973
that a substantive proposal was presented to the general States.
The adopted bill gives inmates a rather limited right of com=-
plaint involving measures taken by prison administrators which
infringe on rights guaranteed to inmates by provisions in force
in the establishments. However, inmates cannot invoke any rights
in practice because prison directors have discretionary powers
which remove them from the jurisdiction of certain provisions.
It is evident that, during 13 years and despite assurances to
the contrary, no real progress has been made in this area.

Another interesting example of the true nature of prior-
ities in the penitentiary administration is the reorganization
Wthh took place in 1971 following the closing of several pris-—
ons., It became necessary to relocate inmates in facilities far
from their places of residence; this considerably reduced the
possibility of visits from parents and friends, representatives
of the reclassification department, and counsel. The goal of
"maintaining contact with society" was subordinated to the neces-
sity of reducing the number of correctional personnel. Nothing
was said at the time of the possibility of giving up the disband-
ing because of its harmful effect on the “quality" of detention
or of the possibility of translating the reduction in personnel
through a reduction in security, thus maintaining the existing
quality.

The Delay in Serving Sentences

A considerable delay in carrying out prison sentences ap-
peared in 1975. Sometimes 1 year would pass before those sen- -
tenced to serve short terms could do so. This delay began to
grow rapidly. It resulted partially from the decrease in avail=-
able places in prisons following the 1971 reorganization and par-
tially from an increase in the number of short sentences., Of
the numerous proposals to remedy this situation, only a review
of prov1s1ons relating to preventive detention was implemented.
In addition, a bill was passed which expanded indictments for
driving under the influence of alcohol. As most Dutch courts
normally punished this infraction with straight prison terms,
the adoption of this bill multiplied the number of short prison
terms: - in 1970, convicticns £for driving under the influence
of alcohol numbered 9,000; in 1974, 12,000; and in 1975, the
figure had reached 20,300. Many of these convictions were for
short prison terms. An intensification of prosecution for drug-
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related crimes also caused a greater number of sanctions involving
confinement.

Thus, in spite of the policy of reducing prison sentences
which was adopted during the mid-1970's, the number of short sen-
tences increased considerably. The Government had initially re-
lied on making up for the delay which would be caused by lack
of available prison space by enacting a mass pardon measure, es-—
pecially for sentences of 14 days and 1less pronounced before
January 1, 1975. The delay increased nonetheless.

A dynamic policy on the part of the prison administration
developed to combat the delay. In the space of 1 year, the ca-
pacity of Dutch penitentiaries was increased by 700 places, a
25-percent increase over the pre-=1975 capacity. The number of
paid personnel increased from 3,200 in 1974 to 3,900 in 1976,
and the total personnel appointed in 1975 and 1976 reached 1,200.
Despite this drastic measure, the delay in carrying out sentences
was not notably reduced. A second mass pardon was rejected by'the
Government, which feared the opposition of the judiciary. g

Another interesting consequence of the penitentiary admin-
istration's reaction to the delay involved the use of the Grave
prison as an emergency solution. At Grave, an old fort which
had served as a psychiatric establishment was transformed into
a temporary prison for offenders serving short sentences. A re-
tired police officer was named director, and the majority of the
guards were recruited from young aspiring police officers who
had not yet found a place in the police academy. Only a very
small percentage of the staff were qualified prison personnel.

Naturally, a great number of protests were raised against thiS§¢” 

initiative.

However, to the great surprise of many, this improvisation,
from nearly all points of view, distinguished itself favorably
from most Dutch penitentiary establishments. Both experienced
inmates and regqular prison personnel were particularly satis=-
fied with the climate at Grave. An important element of the pris-
on's success was that the heavy bureaucratic atmosphere was com=
pletely absent because nearly no one knew the usual regulations
or was concerned about a career in the penitentiary environment.
Moreover, relations between guards and inmates were on somewhat
of a level; as all sorts of arrangements were lacking in the
establishment, inmates and guards were forced to improvise to-
gether to find solutions.

Conclusions

Although the Dutch prison administration and penal system,
overall, are milder than those of neighboring countries, they do
not distinguish themselves to a great extent in their evolution
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and structure. The prison department's management reflects the
organized elements which together support the system with their
interests and ideologies-~the police, the judiciary, and the pen-
itentiary administration. Penal system policy, therefore, re-
sults from the interests of those organizations which carry the
system.

Moreover, the true priorities of the penitentiary adminis-
tration show themselves to be incarceration and security. Dur-
ing the 1970's, only a very small and slow evolution in improving
the quality of confinement sentences has been made. That evolu=-:
tion is so slow that the distance between the guality of life
inside and outside penitentiary establishments has grown con-
siderably. 1If one considers that distance as a measure of gual-
1ty, and rightly so, then the quality of corrections has worsened
during the last 10 years. The structure of the penltentlary
system is ¢wite capable of improvising when incarceration is con-
cerned, but not when confronted with the questlon of improving
the quallty of detention. Notable progress in the quality of
detention can be attained only within the framework of a dif-
ferent approach to the penal system in its totality.

Revue‘*ée droit penal et de criminologie, v. 57, n. 10:865~ 879,
July /1977, (Special issue: Prisons). A.S.B.L. Revue de droit penal
et de criminologie, Palais de Justice, 1000 Brussels, Belglum.




Foreign Prisoners in The Netherlands
Buitenlandse Gedetineerden in Nederland* (NCT 49478)

By K. Mesman Schultz and G. Methorst

INTRODUCTION

B
il

In February 1975, the United Nations Social Defense Research
Institute (UNSDRI) initiated an international investigation into
the problems of foreign prisoners in penal institutions. - UNSDRI
wanted to (1) obtain information concerning problems and difficul-
ties experienced by foreign prisoners; (2) identify the most
frequently occurring management problems for the staff of penal
institutions with a population of foreign as well as, nonforeign
inmates; and (3) explore appropriate research methods to approach
these problems. ,

To meet these objectives, two questionnaires were drawn up;
one was to be answered by the prisoners, the other by the staff of
penal institutions. The Netherlands was 1 of 15 countries parti-
cipating in the project, and this report discusses the results of
its survey.

About half of the foreign prisoners of seven penal institu-
tions were randomly selected to be interviewed, and at least one
of the gtaff members of each of these institutions participated
in the program. A small part of the questions for the prisoners
related to background information. The other questions concerned
problems resulting from imprisonment .and ways to handle these prob=
lems. The questionnaire for the prison staff contained guestions
about problems created by foreign inmates and ways to solve these
problems. :

* Translated from the Dutch by Welmoet Bok-van Kammen of Aspen
Systems Corporation.
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RESULTS

Background Information

For the 100 prisoners questioned, the breakdown of country of
origin is as follows: Western Europe, 39; Southern Europe, 22;
Arab countries, 16; North America, 1l2; Far East, 8; and other coun-
tries, 3. ,

The most frequently mentioned age was between 21 and 35 (41
percent). Almost all of the prisoners (87 percent) were less than
35 years old. The most frequently mentioned occupations were skilled
laborer (30 percent), self-employed (18 percent), student (15 per-
cent), and jobs in the hotel business (13 percent). Most prisoners
planned to stay only temporarily in The Netherlands (43 percent).
A minority (35 percent) was there to work and/ov to live. A few
remarked that their only reason for coming to The Netherlands was
to commit a crime. Most had come with friends and/or relatives
{63 percent), while a small percentage (35 percent) had come alone.
At the time of their arrest, almost half of the foreign prisoners
{47 percent) had been in The Netherlands less than 1 month, and
70 percent less than 6 months. Only 11 percent had been there
longer than 5 years. The reason for arrest was in most cases
a crime against property (45 percent). Some were arrested on drug-
related charges (33 percent) or assault (1l percent). Almost all

7 of them (82 percent) knew that their crlmlnal conduct was punish-i

able by law in The Netherlands.

Foreign Prisoners' Problems

A majority of the problems of the foreign inmates seemed to
have centered around language. Almost half (49 percent) did not
~understand or hardly understood any Dutch; 56 percent did not speak
or hardly spoke Dutch; and 66 percent did not read or hardly read
any Dutch. Another frequently mentioned problem was the feeling
of being victims of discrimination. Some mentioned lack of contact
with the-outside world as an important problem. Many had little
or no contact with friends and/or relatives, who often lived too
far away for visiting. Only a few were in touch with their consul-
ates. When asked about contact with their lawyers,; 87 percent
answered that they had seen one within a week after arrest. Not
everyone agreed about the quality of the contact with these lawyers;
27 percent considered it poor, whlle 41 percent found it good or
satlsfactory. :

Concerning their opinion of contacts within the institution,
57 percent of the prisoners considered their relationship with the
staff satisfactory or good; 36 percent considered it poor. In
general, the foreigners were more satisfied with their contacts
with other prisoners; 61 percent had a reasonable or good rela-
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tionship with Dutch inmates; 70 percent with inmates of other coun-
tries besides their own or The Netherlands, and 75 percent with
inmates of their own country.

Some mentioned food as a problem, while other difficulties
related to recreational activities, Ninety percent did not know
of any recreational activities designed specifically for foreigners;
however, 95 percent participated more or less regularly in the
general activities for inmates.

Solutions

In answer to the guestion of what could be done to solve their
problems, most foreign inmates answered that they wanted to be
treated in the same way as Dutch prisoners. For some, this meant
the same visiting rights or an equal sentence; for others, freedom
after release instead of the obligation to report to the alien
registration office, or the possibility of staying in an "open"
prison.

To solve the problems of isolation, some expresgsed the desire
to meet fellow countrymen from other prisons or to improve inmate
access to foreign literature. Regarding the language problem, many
proposed courses in Dutch., Another suggestion was to appoint guards
who spoke one or more foreign languages. Some considered the best
solution would be to serve their sentences in their ‘own countries.

Correlations Among the Answers

In general, it could be said that the longer the foreign in-
mate had been in The Netherlands before his arrest, the better he
was adjusted to the difference in food customs,; the better he speke
the Dutch language, the more he 'was involved in the activitjes
of  the lnstltutlon, and the less he felt discriminated agalnst.
A prolonged stay in The Netherlands also seemed to correlate w1th’
increased contacts with the outside world. Prisoners who judged
their contacts with other inmates (Dutchmen and fellow countr%men,
as well as other foreighers) and prison staff more p051t1vely had
fewer adjustment problems and were more¢ involved in prlson activ-
ities. ;

Staff Problems

Like the prlsoners, the staff of the institutions also con-
gidered language a major problem which had ea51ly led to misunder-
standings and consequently tensiong and aqgresslon. Language dif~

w7 ferences limited the prisoners® partlcxpatlon in recreational ac-
" tivities and hampered a progressive regime. Because of the lan-
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guagé problems, extra attention was often paid to foreign prison-
ers, a gesture which was considered favoritism by Dutch inmates.

One or more of the following measures had been taken to deal
with these problems: language courses for the staff, the use of
interpreters, allowing foreigners to have radios to listen to pro-
grams in their own language, discussion groups for foreign inmates,
information sheets about prison rules in different languages, better
library facilities, and nonverbal recreational activities.

The very limited contact of the foreign prisoners with the
outside world did not create special problems for the staff. They
did observe that rehabilitation for foreigners hardly existed, the
alien registration office was not very sympathetic, and the consul-
ates did not readily offer their services. A frequent and good
relationship with a suitable lawyer was hard to arrange. Some in-
stitutions attempted to bring foreign inmates in contact with or-
ganizations concerned with foreign nationals in general or to in-
volve them in discussion groups in which volunteers from the out-
side world could participate.

No special problems except for the language difficulties were
observed in the contact of the foreign prisoners with the staff
and the other inmates. The feeling of being discriminated against
increased in prisons with a high concentration of foreign inmates.
Therefore, too many foreign prisoners in one institution did not
seem desirable.

staff Solutions

To handle the problems concerning foreign prisoners, the staff
agreed that the measures they had already taken should be increased
and improved. Some suggested working with special units for for-
eigners or appointing permanent guards for foreign prisoners. Bet-
ter supervision of the guards dealing with foreign inmates was con-
sidared advisable. . .

s
il
i

Conclusion

Language difficulties and contact with the outside world seem
to be the major problems of foreign inmates. Because of some de-
ficiencies in the UNSDRI survey, no further attempts were made
to analyze the data. A future survey could examine which probleis.
are specifically related to foreign prisoners and which to inmates
in general, and how the different problems are interrelated. Sub-
sequently, scales could be developed to measure the problems K to
be expected for each individual. These scales could be used to

~determine the usefulness of investing in a problem-solving project

and to’ ascertain which individual would benefit the most from a
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: certain project. The development of delinquesicy among forelgners,
| the attitude of the court, and the role af the alien registration
' office deserve closer attention.

!

Wetenschappelijk Onderzoek- en Documentatie Centrum, Ministerie van
Justitie, Plein 2b -~ 's-Gravenhage, The Netherlands. March 1976,
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A Study on Rehabilitation Activities in Prison Facilities—Japan

i

Gydkei Shisetsu ni okeru Kydka Katsudd ni Kansuru ChSsa KenkYﬁ*
(NCJ 49800)

By KyBichi Asakura, Hideo Tenbashi, and Shunroku Okabe

Introduction

A series of official penal reforms effective in Japan since
1972 have led to further development of rehabilitation activities
among those serving prison sentences. These rehabilitation activ-
ites include recognizing the need to aid youthful offenders to
complete their basic schooling, assigning useful work, regarding
time spent in rehabilitation-related activities as part of daily
worktime, and reducing worktime on Saturdays to 4 hours, leaving
4 hours of leisure activity. This study arose from a necessity to
know the actual rehabilitation situation and to clarify new modes
of prisoner treatment.

Research Objectives and Methods

Research objectives. The goal of this study was to clarify the
rehabilitation situation, plan for enhancement of treatment of
prisoners with attention to differences in type, and contribute
to the development of rehabilitation and leisure activity.

Research methods. A survey was made of 2,000 randomly selected~
inmates at 25 institutions having various kinds of rehabilitation
programs. - The responses of 1,999 inmates were regarded as valid,

Two types of guestionnaires were used. One cohcernedrehe-“
"bilitation activity time by institution, while the other dealt
with the impact of rehabilitation onsprisoners. The £firsgt type

¥ Translated from the Japanese byMichael McCaskey of Aspen Systems
Corporatlon.
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distinguished 44 different kinds of rehabilitation activities in
terms of amount of time participating and time of day, whether
the activity was counted as part of mandatory worktime, and fre-
quency of supervised group activity. The form directed to the
prisoners was divided into 18 areas, with 107 items, including
amount’ of participation in rehabilitation activity, hopes for
and expectations from such activity, etc.

The institutional form covered January, April, July, and
October 1975. The form for prisoners covered the time from their
entry into prison until May 31, 1976, and face~to~face interviews
were conducted with prisoners in July and August 1976. The survey
in the field was conducted largely by those handling rehabkilita-~-
tion activities in the institutions.,

Analvtical btocedures. The material from the institutional ques~-

‘tionnaires was first analyzed in terms of the amount of time spent

on each of 44 different activities, and information was arranged ac-
cording to institutions as a whole, size of facility, and type of
inmate handled. Information from theprlsonerquestlonnalres con-
cerning participation in activities and expectationg” from and
satisfaction with activities was put into a computer and ana-
lyzed in relation to types of prisoners.

Rehabilitation . Activity at the Institutions

The survey collected 1nformatlon on various aspects of reha-
bilitation activities at the 25 different institutionsfor 4 dif-
ferent months in 1975. This institutional information could then
be compared with the information given by individual prisoners.

In the 25 institutions, the 44 kinds of rehabilitation activi-
ties were reported to have taken place on a total of 23,713 occasions
during the 4 months studied. Most of the supervised activity
came under the heading of educational activity. Total time spent
on the 44 different kinds of activities in the 25 institutions
over the period studied was 27,811 hours and 56 minutes. Activities
were most commonly held on weekday afternoons (71.6 percent) and
evenings (11.8 percent); 96.6 percent of weekday afternoon activity
was counted as‘part of assigned worktime.

There was con51derable variation in the types of rehabilita-
tion activities offered at different institutions. The largest
institutions offered a broader range of activities, with varying
amounts of time spent on each. On the other hand, since the

o largest institutions tend to house older and more hardened offen-

ders, little or nho time was spent on activities more saitable
for younger offenders, such as middle school education, reading

¥ gu1dance, and unsuperv;sed activity. Apart from these instances,
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however, the larger the institution, the more the aé:tivities and
the greater the time spent on them. :

All institutions gave the greatest time and-attention to ori-
entation of new prisoners and prerelease preparation. Middle-
sized institutions also gave a significant amount of time to in~
dividual guidance as a third major activity, Small institutions
generally gave only small amounts of time to activity other than
orientation and prerelease sessmns, although significant time
was given to compulsory education leading to completion of the
standard school curriculum. The larger and medium-sized insti-
tutions devoted significant amounts of time to moral training,
while other institutions spent very small amounts of time on this.
All institutions provided physical tralnlng, with medium-sized
prisons offering the most and small institutions the least.

Rehabilitation for the Individual Inmate

In terms of level of participation, the most frequently at-
tended activities were entry orientation and prerelease prepara-
tion, aswell as constructive social activities. Religious activi-
ties were least attended. Life training activities, involving
social reeducation, were relatively well attended, £followed by
personal guidance. In terms of inmate satisfaction with activi-
ties, however, inmates generally expressed relatively low satis-
factionwith the entry and prerelease activities and the greatest
satisfaction with personal guidance and social activities. TLife
training activities were rated as least satlsfymg. '

On the other hand, when asked to express dissatisfaction rather
than degree of satisfaction, inmates reported a generally even level
of dissatisfaction with all activities, and more particularly with
social activities, feeling that all could be. improved. Under the
general category of life guidance, including such activities as phy-
sical training, moral training, readlng guidance, and entertain-
ment, the most attended activities were physical training &nd
entertalnment, while moral training and reading guidance were
poorly attended. On the other hand, in terms of the inmates’
desire to attend, reading guidance and entertainment or hobby
activities were rated highest, with moral education, group train-
1ng, physical *’ralnlng, and educational lectures getting low rat-

\.
W

Inmates generally regarded moral tralnlng group training, and

, " éducatlonal lectures’as the least worthwhile activities, while read-

ing guidance, as well as entertainment or hobby activities, were,
regarded as the most worthwhile. Of the sample of 1,999 inmates,
712 preferred free time, 607 wished to continue the current life
guidance program, 403 preferred to spend“the time at work, and
202 preferred job training when asked about their preference for

possible substitutions for the life guidance program.

61




“In regard to inmates' preferences in educational lectures, of
1,444 respondents, 798 wanted regular education classes, 172 wanted
a variety of separate classes, 19 requested safety training, and
12 wanted vocational training. Another 198 preferred lectures
by a chaplain, and 159 preferred a social worker. In the case
of group training, of 1,240 surveyed, 696 preferred safety train-.
ing, 225 regular educational classes, 70 vocational training, and:
177 a variety of separate classes. Only 3 preferred training
by a chaplain, and 15 preferred a social worker.

Regarding acﬁivities which inmates wished to see increased
or introduced, 766 of 1,999 respondents wanted motion pictures,
235 wanted plays and other stage entertainment, and 111 wanted
group hikes. The least popular were educational lectures; moral
training, and etiquette.

In one survey inmates were asked to rank their degree of pref-
erence for each major type of life guidance activity, in terms of
desiring it, finding it tolerable, or not wishing it. The result
provides a picture of the feelings of the inmates about each as-
pect of life guidance separately, not relative to other aspects.
A total of 1,999 respondents were involved--virtually the entire
1nmate sample-—answerlng each of elght questions.

Aspect Desirable Tolerable Uninterested
. : o $ ] ¥

Educational lectures 33.2 55.6 ¥1.2
Reading guidance ‘ 61.6 ' 35.4 o 3.1
‘Group training : 28, 49.1 22.9
Moral training o 32.3 53.4 ‘ 14,3
Independent .activity 34.8 53.3 12,
Etiquette and social

deportment training 35.8 53.7 10.5
Entertainment and ~

hobby activities 58.7 35.9 5.4

Physical training - . 44,2 43.1 12.7

This infofmation,. as well as other aspects of inmate surveys,
was broken down further into prisoner groupings.

In addition, to the surveynmterlal presented in thlsreport,
inmate responses were gathered for other types of activities,
including interviews with volunteer social workers, religious in-

sstruction or sermons, communications education, public school

completion education, individual guidance conferences, and dis=
cipline. Discipline referred to disciplinary guidance by offi-
cials at the institution when an inmate's behavior called for
it and ‘included warnings and admonitions. This study concluded
that, with some exceptions, those who had a high rate of attend-




ance for a partlcalar activity had a lov\ rate, or no rate at
all, of requiring disciplinary activity. : :

Conclusions and Prospects S

Common features for all institutions. 1In order to make penal
rehabilitation effective, 1t 1is necessary to give close atten-
tion to different types of educational and rehabilitation ac-
tivities. Three main types may be classified as (1) entry orien-
tation and prerelease preparation; (2) individual guidance, in-
cluding special individual guidance; and (3) life guidance, in-
cluding independent activity, physical training, reading guid-
ance, moral education, group tralnlng, and entertainment and hob-
by activity. These activities 'are most time.consuming and occur
with the highest fregquency.

It is :mportant also to consider not orﬂy frequency of and
time spent in an actJ.VJ.ty, but ‘also the actlva s content., Judg-
ing from problems in inmate satisfaction withisuch key activities
as entry and prerelease sessions, it will be necessary to recon-
sider thelir content. Oon the other hand, ‘for those activities
which received generally positive responseg from inmates-~read-
ing guidance, entertainment, and hobby activities--it would be
desirable to augment and reinforce them. The introduction of
new activities, some of which were suggested in the survey and
received positive .inmate responses, should be considered. The
problem of how to ‘allot time for rehabilitation activities and
to what degree they may replace more traditional inmate work ac-
tivity remains to be solved. Who ‘should manage rehabllltatlon‘
activity is also a key question. The survey found that inmates
generally favor the present type of manager, rather than special-
ists or extrainstitutional personnel, but this fact may simply
reflect the inmates' inclination toward keeping the status quo.

Special features of institutions. Inmate groups confined to large-
and medium-sized institutions spent significantly more time in
rehabilitation act1v1ty than groups of inmates from medium~ and -
small-sized institutions. Differences in 'inmate attitudes toward
various rehabilitation activities may be due partially to aif-
ferences in the quallty of the activities available to the inmate
‘grouplngs in the various institutions.

The data presented in this survey may be used in considering
effective ways of handling rehabilitation act1v1ty programs in penal
institutions. Among the subjects remaining to be studied are an
analysis of the relationship between rehabilitation activity and the
increase or decrease of rule violation and the need for disciplinary
activity. The data gathered in this survey may also be arranged in

.other ways for different analytical purposes. It may be that con-
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sideration of the data presented here will lead to the development
of new methods to improve rehabilitation activity. Many subjects

remain for study on the question of rehabilitation in penal insti-
tutions.

Homu 50690 Kenkylisho Kenkytbu KiyS, n. 20:39-62, 1977. Homu SGgd
Kenkyusho/Research and Training Institute, Ministry of Justice,
1-1~1 Kasumigaseki, Chiyoda-ku, Tokyo, Japan. !
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Resistance in Prisoners to Group Psychotherapy

Jukeisha no shudan shinriryohd ni okeru teiko ni tsuite* (NCJ 352:"{"2)

By Yoshie Matsumoto, Kelko Kamahara, Toshiko Shirai;
and Eiko Katakura

Introduction

Although much effort has been made in group psychotherapy
since the Second World War, therapeutic treatment has been prac-
ticed mainly in juvenile detention homes rather than in prisons.

It is Verydifficult to practicetherapewtic treatment in prisons

for various reasons: (1) prison is widely recognized as a place
for executing penalties, and there 1sllttlelegal basis to intro-
duce therapeutic treatment there- (2) prisoners have to work so
that it is difficult to make time for therapy; (3) both prisoners
and the staff (wardens, guards, etc.) are reluctant to try some-
thing new which may cause unexpected confusion; and (4) in compar-
ison with the number of prisoners,; there is a lack of manpower
(i.e., specialists in psychiatry, psychology, and education).

When we first introduced group psychotherapy to Hachioji
Medical Prison, we encountered strong negative reaction from in-
mates as well as complaints from the staff about the difficul-
ties associated with therapeutic activities. Such aversion ap-
pears as resistance during group psychotherapy. Prisoners, be-
cauga of past experiences, are especially cautious about entering
into any meaningful relatlonshlp with authorities; thus, they nat-
urally express aversion and distrust of theraplsts in many ways.

This re51stance makes rapport between donor and receiver dif-

ficult and may suspend therapy temporarily. Re31stance,/however,
is not necessarily totally meaningless. It has some positive

elements, since therapy without resistance means therapy without

§
b

% Translated fromiﬂueJapanesekanelko lehlmoto of Aspen Systems .

Corporation.
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response. Therefore, a full understanding of the resistance mecha~
nism is required for effective therapy.

Purpose and Procedures

There has been no corroborative research into the basis,
significance, or qualitative change of resistance. There is still
quite a bit of ambiguity about it. The purpose of this research
is to analyze resistance and to clarify its dynamics and the de-
velopment of therapeutic treatment. :

Resistance can be divided into two categories: (1) resist-
ance at an early stage of therapy, such as distrust toward therapy
and therapist; and (2) vresistance at a later stage of therapy,
such as resistance toward changing ego or self. In this report
we will discuss only the former.

In order to achieve our research goals, we tried to ascertain
the type of resistance at an early stage of therapy, the inmates’
institutional environment, and inmates' personal character and
traits.

The research subjects were 55 inmates who joined group psy-
chotherapy: 8 normal inmates who have character problems; 15 phys-
ically handicapped inmates who are medically and physically capable
of attending meetings; and 32 mentally disturbed or handicapped
inmates who are capable of joining group activities. For supple-
mentary information we used thelr classification, investigation
papers, .and records of personal histories taken from interviews.
We also sent out questionnaires to 139 staff members of Hachioji
Prison and attained a 70 percent response as of September 1, 1971.
The group psychotherapy method is an open system, One main ther-
apist, one subtherapist, and one prison guard are assigned to
a group of 8o 1¢ inmates. The psychotherapy is client-oriented
as a rule, but sometimes the subtherapist gives interpretation
and leads the group.

Observations and Findings

Resistance at an _early stage. We defined an initial resistance as
any repulsing or rejecting reaction toward therapy during the first
10 sessions. We determined the characterisgics of resistance
and evaluated its strength (See Tables 1 and 2). Strength is
graded according to the number of repulsing expressions. The ther-
apy was observed and tape recorded. In order to obtain objective
results, three coresearchers checked and evaluated the data sepa-
rately. Disagreement in the results of the three researchers was
resolved through adjustment after confirming discussions.
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TABLE 1
RESISTANCE

Positive Type (express themselves voluntarily
with their own words)

Chararcteristics Prisoners' Responses
Doubt and "’ 1. Purpose 1is not clear.
dissatisfaction 2. We cannot get a conclusion,
about a meeting 3. Atmosphere is too formal.

4, There are no common topics.
Distrust in a l. We are treated like guinea pigs.
therapist 2. We don't believe in therapists.
Feeling toward 1l. We are causing them trouble,
other inmates 2., They look down on us.
Distrust in 1. Only the problem ones are called
prison staff for therapy. :

2. Results are used against our
Interests.
3. Recorded tapes are disclosed.

Precaution 1. No use talking in a prison.
against prison

Doubt about 1. Therapeutic meeting is not
purpose and necessary for me. :

gsignificance 2. Meeting is meaningless
of meeting

Other 1. I don't like it
(no reason given).
2., Miscellaneous.

Passive Type.

Speak up only when called.

No expression.

Yawn and pay no attention.
Superficial answers and absenteeism.

AN
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Consensus was obtained onover 70 percent of the items at the
first meeting.

As 1s apparent from Table 2, resistance among the mentally
handicapped participants shows a very peculiar pattern. It is
very weak from the beginning, gains strength all of a sudden
at the third session, and then disappears. Resistance in the
normal inmate group, however, is very strong during the first
three sessions, then decreases, and gains strength once meore dur-~
ing the last three sessions. As for the characteristics of re-
sistance for the normal and physically handicapped group, doubt
and dissatisfaction about & meeting is the most common reaction
(44 percent), followed by distrust of prison staff (27 percent),
distrust of therapists (11 percent), and ill feeling toward other
inmates (10 percent). For the mentally disturbed, resistance
may also indicate doubt about the purpose of a therapeutic meet-
ing.

Institutional environment. Institutional environment was scru-
tinized from two perspectives: (1) level of understanding and
attitude of institution staff toward group psychotherapy; and
(2) difference in daily treatment in prison according to the type
of inmate problem.

A questionnaire was sent to each staff member after 3 months
of introduction to group psychotherapy (approximately at the com-
pletion of 10 sessions). As a ygeneral trend, most of the staff
had some kind of knowledge of therapy. Many of those surveyed
gave a pocsitive evaluation of its effects, but it is questionable
whether they had a substantial understanding of it. Most of them
regarded therapy as something like "advice," "answers to ques-
tions," "foreseeing accidents," or "satisfying a grudge." Although
they evaluated it positively, their evaluation was based on su-
perficial observation of the inmates' adaptation to an institu-
tion. Daytime guards who have more opportunities to observe ther-
apy gave it a higher value. About one-third of the total staff
regarded therapy as a hindrance.

In terms of differences 1in treatment, the three separate
groups live in different environments. Mentally disturbed in-
mates are exposed more to a therapeutic situation from the very
beginning. They are accustomed to private therapy sessions and
show a high degree of dependence on and trust in th