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Is Restitution Practical?

BY BURT GALAWAY
Sehool of Social Development, University of Minnesota, Duluth

F 1 IEA that wrongdoers should be required
Ttu make a payment of money or services to
their vietims is an ancienl concept which
may be on the verge of a renaissance in the
American criminal justice system. Restitution by
the offender to the vietim of ervime has likely been
a part ol probation practice since the probation
services were developed in the mid- and latter
19th century, Restitution, however, has not been
placed o a central role in the Amervican criminal
Justive system; with the development of psycho-
toojeal and  psychiatrie approaches to dealing
with the offender during the 20th century, rvesti-
tution has been further discounted and relegated
to a peripheral role, Mounting evidence discredit-
ing the effoctiveness of coerced therapy in the
Criminal Justice system,! inereasing costs of im-
posing traditional criminal justice sanctions, and
the teudenrey ot eriminal justice oflicials to ignore
the vietim ol erimes have all contributed during
the past few vears (o a renewnd interest in the
ancient voneept af vestitution.,
Becinpines in the carly 1970°% a number of
piiat restitttion programs have been established

i the aited States and Canada During 1976
and 1997 the Taw Eonforcement Assistance Ad-

mindstreation has systematieally funded a series
adult and juvenile restitution programs
to fovibor test the feasibility of using this con-
copt in the eriminal justice system. At present
thers 1. it eritieal need Lor a review and synthesis
of the experiences of restitulion programming
britianed in the 1970%s, Unfortunately no one is
soriously  considering such & review.
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Creinunal

Presently, considerable attention is being given
to expanding restitution programming and con-
ceptualizing restitution as a more ceatral com-
ponent in the eriminal justice gystem, Arguments
are being advanced to support the use of restitu-
tion as a punishment for crime;* a second line of
avgument has been advanced to define the purpose
of the criminal justice processes as insuring that
crime vietims receive restitution from offenders.*
Some practical problems at operationalizing the
restitution concept must be conceptuatized and
resolved before either of these offender or vietim
oriented purposes for the use of restitution ean be
realized.

Determining the Amount of Restitution

A number of problems are associated with as-
sessing the amount of vestitution, These include
the problems of victim overcstimation of losses,
whether the vietim should receive restitution for
nonmonetary losses such as pain and gullering,
whether the offender should be requived to make
restitution in excess of vielim losges, and the ap-
propriate procedures for determining the amount
of restitution, Many of the presently operating
pilot restitution programs report some,concerns
that victims may inflate loss claims and, in efl'eet,
attempt to victimize the offender. No cvidence
exists as to the extent to which this ocenrs dnd
an equally plausible and theoretically sound rival
hypothesis is that in many cases offenders may
underestimate the extent of damage done The
neutralization strategies hypothesized by Sykes
and Matza® as well ag the justification strategies
Tormulated by the social equity theorists™ suggest
that offenders may frequently deal with their own
sense of guilt and distress by minimizing the ox-
tent of damages eaused Lo the vietim, Addi-
tionally, many oftenders are unlikely to have an
experience base {rom which to make vealistic
estimates of repair costs and damages done to
property and thus may tend, from their own lack
of knowledge and experience, to underestimate
the damages resulling from their eriminal be-
havior. Differences between vietim and offender
estimates of damages resulting from the criminal
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offenses may be asg likely to result from offendlor
underestimation ag the vietim overestimation of
losses.

Most pilot restitution programs have developed
workable procedures for resolving this problem,
Two clear models, an arbitration and a negotia-
tion process, are presently in use to arrvive at the
amount of the restitution obligatiom, In the arbi-
tration model a neatral expert (usually a judge
but frequently a probation officer) receives infor-
mation from vietims and offenders and arrives
at a restitution amount which is then binding
upon the offender (the amount is nol neeessarily
binding upon the vietim, however, who does have
the resource of eivil suit availabley. The negotia-
tion model is operationalized by the Minnesota
Restitution Center> and several other projects?
which bring the vielim and effender together
with a stall’ member of the restitution project to
negotiate a restitution agreement, Both of these
approaches appear to he workable procedures for
arriving at a restitution amount. The arbitration
model may have the advantage of ellivicney and
will involve minimal eriminal justice stadf time
at arriving al a restitution deecision. The media-
tion model is more likely to produce a vestitution
decision which is aceeptable and perceived as
just by the parties involved due to their own in-
put into the decisionmaking process. This model
further has the advantage of bringing the vietim
and offender into direet communieation and should
reduce stereotypes which they may have held of
each other.

To what extent should vietims veceive reim-
bursement for nontangible losses such as pain,
suffering, and cmotional distress? The predomi-
nant pattern among present restitution programs
i to limit restitution to out-of-poeket losses sus-
Lained by the vietims. For the most part, restitu-
tion is wused with property offenders; with
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property offenses nonfangible losses are suili-
ciently rare and, if present, extremely difealt to
quantify which may account for theivy emission
from present restitution schemes, The Cuture
development of vestitution programming <hould
build on past experience and not attempt te in-
clude pain, suflering, and other nentengibie Tos-
gos in rextitution agreemenis, If victims feol
strongly that they should be reimbursed for {hese
damaces they should, of courae, be [ree te prrane
the matter i civil proveedings.

Another set of questions center around the
issues of partinl and excessive restitution. Duriiad
and excessive are relative to the damages experi.
eneed by the victim, Partial vestitution oceurs
when the offender ig required to make less vestitu-
tion than the damages experionced by the victim
amd excessive vestitution aceurs when the offond-
er's restitidion oblication excewds the amount of
damages experienced by the vietim. The experi
enen of reatitulion programs foday indieates that
full restitution can be made in most vases withont
creating an unjust hardship on the offender. This
experience tends Further to he confirmed by avails
able data indicating that the losses sustahned in
most vielimizations are sufliciently modest thut
offenders can reasonably be expected to make tull
restitution.™ Unusual situations may, of course,
oveasionally ocetr when offenders’ aetions may
result in inordinately high losses to vietims, In
these rare eases questions may be rafsed abowt
the appropriateness of requiring full restitution;
when this oeeurs the deelsionmaking process nsed
to arrive at the restitution amount (either arld-
tration or negotiation) would involve a considern-
tion of the extent of the loss in relafion to the
nature of the crime and might arrive at a less
than full restitution obligation. Thix contingeney
reaflirms the desirability of using a negntintion
‘ather than an arvbitration process, Situations in
which the vietims have negotiated and accepled
a less than full restitution agreement are much
more-likely to be aceopted as fair and just situa-
tions than those in which the amount is deter-
mined by an arvbitrator leaving the vietim with
only the resources of accepting the amount or
attempting a civil suit. Further, laboratory rve-
search  festing the equity theory formulations
sugposts that {ull restitution is more desirable
than cither partial or excessive restitution beeause
full restitution is more likely to be voluntarily
made by the wrongdoer.!!

Questiony around the issue of excessive resti-
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{ution ave nmiuch more complex, Obviously the
commuunity incurs considerable costs in solving
u erime, apprehending the offender, and arviving
at g determination ol guilt, Should offenders be
reasonably aceepted to sharve in these costs? Un-
loss attempts are made to attach restitution obli-
gations to concepts such as pain, suffering, and
mentul anguish, many serious crimes may involve
considevably minor damages in which restitution
for aut-of-pocket losses may be a very mild pen-
alty. To a large extent, this problem could be con-
trolled by limiting restitution to property erimes,
Further, withou! the possibility ol excessive resti-
tution, major class injustices may oceur in which
wealthy offenders mipht ensily make restitution
whereas poor offenders would find the restitution
obligation much more burdensome, This problem
has led a number of restitution scholars to aceent
the notion of  exvessive restitution. Kathleen
Smith proposes that offenders be sentenced to
pay restitution as well as a discretionary line set
by the judge and basged on the seriousness of the
offense: in Smith's scheme all ofl'enders would go
to prizon, would be provided with work opportuni-
tHoes al prevailing marke! wages, and would re-
main in prison until they had worked and earned
authicient money to complete both restitution and
dixeretionary fine obligations,’™ Stephen Schafer,
one of the most consistent modern advocates of
vestitution, thinks that restitution must be com-
bined with other penalties to avoid class in-
Justives. ' Most presently operating restitulion
programs do, al least indireetly, require excessive
vestitution inusmuch as obligations in addition
to restitution are imposed upon the offender.
Freoquently restitulion is attached along with
other obligations of probation, required residence
i ow community  corvection center, mandatory
counseling, or other correctional sanetions, Pro-
vrams in Georgia't and Oklahoma,'™ however,
are apparently moving away from this pattern
and ave attempting to demonstrate the use of
restitution as a sole sanction. Offenders in these
states are technically on probation s{atus while
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making restitution; they appear, however, to
have very few other obligations and will be dis-
charged from probation upon the completion of
the restitution requirement. The probiem of ex-
cessive restitution might well be resvlved by be-
ginning to find {ypes of crime (predominantly
property crimes) in which restitution might be
the sole sanclion and identify other more serious
erimes  (predominantly crimes against person)
in which restitution might reasonably be required
but in which the offender would also be subject
to other crimindl justice sanctions. The concept
of court costs might also be expanded by estab-
lishing a set fee based on the type of crime
which all convieted offenders should be required
to pay to partially reimburse the community for
the costs of their apprehension and conviction.
Parenthetically, the converse of this would also
be reasonable, Persons who are subjected to crimi-
nal charges which are later dismissed or for
which they are acquitted should receive compen-
sation from the community lor their legal costs
and other losses. '

The questions of determining the amount of
vietim damages for which restitution is to be
made, assessing whether or not restitution should
be made for intangible damages such as pain,
suffering, mental anguish, ote,, and the issues
of partial and excrssive restitution are all prac-
tical problems which must be vesolved; present
experience clearly indicates that they are re-
solvable. Two procedures—arbitration and nego-
tiation—are being employed to resolve these
issues on a case-by-case hasis. Generally the ne-
gotiation procedures hold greater promise for
arriving at resolutions which will be accepted as
fair by all parties to the vietimization.

Enforcing the Obligalion

A seeond set of issues centered around the
question of how to enforce vestitution require-
ments. There are two aspeels to this problem.
One aspeet is that of the indigent offender Chow-
to~-get-blood-out-of-a-turnip) and the other iy en-
forcing a regtitution sanction against the solvent
offender who may be reluctant to give up re-
sources. The problem of the indigent offender may
be overstated. The experience to date is that the
restitution amounts are quite modest; the vast
majority of vestitution contracts negotiated by
the Minnesota Restitution Center, for example,
have been under $200.% With the aid of install-
menl payment plan, most offenders will be able
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to handle their restitution obligations., In some
situations other resources may need to be made
available to the low income offender. These re-
gources eould inclnde assistance with job finding
or Lhe use of short-term public gservice employ-
ment by which the offender wonld be put to some
ugeful public work in order to carn suflicient
money to meet the restitution obligations.

One occasionally expressed feayr is that indigent
offenders will steal in order to make their resti-
tution obligations., While this is vertainly a pos-
sibility, there is no evidence {rum current
restitution programs that it oceurs execept in
isolated instances. This, admittedly undesirable
contingency, could certainly be conirolled with
gven minimal monitoring of the offenders’ sourees
of income ag they complete the restifution rve-
quirement. .

Another alternative is personal service restitu-
tion in which the offender completes restitution
by working for the victim rather than making a
cash payment, Several restilution projects report
examples of this type of restitution,!s although
to date there has been no systematic study of the
use of personal service restitution, This does ap-
pear to be a viable option which might be ex-
plored and used with some indigent offenders. If
restitution decisions are made through 2 nego-
tintion process the possibility of personal service
restitution could be discussed and cousidered as
one of the alternatives under consideration.

There will be some oflenders who will willingly
agree to a restitution obligation to avoeid harsh
outcomes of the eriminal process. Some will then
attempt to avoid completing the obligation even
when they have income and resources to do so.
In view of these preblems, the criminal justice
system must maintain the possibility of imposing
a more severe ganction if' the offender fails or
refuses Lo meet the restitution obligations. While
many offenders will undoubtedly meet their obli-
gation out of a sense of duty, some will be evasive
and means must be available to coerce those who
wish to evade their responsibility. This, ol course,
is a current practice when restitution is made a
condition of probation; failure to make the resti-
tution obligation can then become grounds for
violation of probation or imposing the original
penalty,

% Gnlnway, op. cit, auprae note 2; Patviein Groves, “A Report on
Community Service Treatment and Work Programs in British Colum-
bin,” Community Parlicipation in Seatencing (Ottuwn: Law Reform

Commission of Canndn, 10763, 121-177.
1% Mowatt, op, cit., supra note 8, 203,

BSecuring complianee with the restitution obli-
gation is not an instrmouniable obstacle, Pro-
cedures must be developed to monitor the progross
of completing the restitution obligations and to
be aware of the sources of money being nsed by
the offender to make restitution. Installment pay-
menty will undoubtedly be necessary in many
cireumstances. In a few cases, the offender may
require assistance in finding employment or being
previded with public service employment, Serious
consideration should be given fo exploration of
the use of personal service restitution. Finally,
the eriminal justice system must maintain the
capability of coercing the restitution requirement
through imposing an additional sanction when
offenders do not complete their obligations,

The Costs of Restitution

Will the move systematic use of restitution in
the eriminal justice system increase the costs of
administering criminal justice programs? This
depends upon the role restitution is to play vis-a-
vig other criminal justice sanctions. If restitution
is simply added to the present panoply of sanc-
tioning and correctional programs then the cost
is likely to increase. If, on the other hand, resti-
tution can be used in licu of existing criminal
justice programs then the cost will be decroased,
Less staff time will be necessary to establish a
restitution agreement (even using negotiating
procedures) and in monitoring the implementa-
tion of that agreement than is now being used in
probation services to develop presentence evalua-
tions and to carry out probation supervision,
Substituting restitution for probation will lower
cost; the cost savings will be even greator if rvesti-
tution can be used ag an alternative to incarcera-
tion which, of course, is an extremely expensive
sanction and effectively penalizes the vietim
twice—onee by the offender and secondly through
taxes to support the incarcerated offender.
Another alternative which would reduce costs is
to use less restrictive incarceration and restifution
in licu of traditional imprisonment. The Minne-
sota Restitution Center retained offenders (who
had previously been in & maximum security
prison) in a community corrections center where
they completed their restitution obligation at less
per diem cost than that rvequired to operate the
prison.'® Likewise the Georgia restitution shelters
ave providing a degree of incarceration and resti-
tution at considerably less costs to the taxpayers
in Georgia than would be incurred if the offenders
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it the shelters were placed in a more traditional
prison.®t If restitution can be substituted for the
concept of coerced counseling and therapy, sanc-
Lioning will bevome a less labor-intensive-—and
thus less costly-—undertaking, On the other hand,
there is considerable danger that vestitution will
simply be added to the present range of eriminal
Justice treatment-ganctioning activities and, thus,
would increase the overall cost. Restitution, to
save nmoney, must result in a reduction in other
types of corvectional programming. This in turn
requires an identification of types of offenses for
which restitution would be a suitable sole penalty
and a systematic eoxploration of the use of resti-
tution alone without olher types of sanctions.

Fictim Culpabilily

An additional practical problem centers around
the question of the victims' precipitation of their
own victimization, There is an increasing hody
ol evidence to suppest thal in many situations
erime viet'ms, either actively or through cave-
lessness, engage in behavior which partially pre-
cipitates their own victimization,*t 1 the vietim
is partially at fault should the offender be re-
quired to make full restitution for the victim's
losses”? This is an issue which has not been ad-
dressed explicitly in most present restitution
proprams, Most appear to operate on the assump-
tion that the offender was fully responsible for
the vietim's losses and should, therefore, make
full restitution,

There are two directions by which this issue
might be resolved, One direction would be to de-
velop « procedure by which the offender could
requiest a reduetion in the amount of agreed-upon
restitution based on evidence that the vietim was
partially at fault, This may be similar to the con-
cept of contributory negligence in eivil suits.
Such o procedure would, of course, involve ad-
ditional legal costs. A similar process which
might accomplish the same ends would be to per-
mit the issue of victim culpability to be considered
in either the arbitration or negotiation processes
dosigned to arrive at a rostitution amount. The
offender might be permitted to try to negotiate a
lesser restitution amount based on contentions
that the vietim contributed to the victimization
or, perhaps, the arbitrator might award less than
full restitution to the vietim on the same bases.

w Iin.'xn;l. ujr. eile, supre note 14, 427

@ Lynn A, Curtis, Criminal Violince (Lexington: D.C. Heath/
Lexington Books, 1974}, 81-100.

A sccond approach is to assume that even in
situations of high provoeation, an individual hag
more than one alternative way of behaving. Per-
song who select an allernative which leads to
damages to another person, even if provoked,
should be held accountable for the damages which
flow Trom their decision. This approach would
suggest that so long as noncriminal alternatives
are available, offenders should be held account-
able for their acls even if provoked. This alter-
native response to the question of victim
culpability has some distinet advantages. Fivgt,
basic human dignity of the offender is protected
because the offender is perceived as a responsible
person who has the power and obligation to maka
decisions. Conversely, an offender is not perceived
as a sick or helpless person who, in a determinigtic
manner, responds criminally in provocative situ-
ations. Secondly, the interests of the community
are better protected by a policy stance which
expeets and demands responsible behavior from
persons, To permit easy rationalizations is simply
to encourage irresponsible behavior.

The problem of vietim culpability is also not
an insurmountable issne. One dirvection for reso-
Intion is to permit procedures which would result
in a reduction in the restitulion obligation based
on some assessmoent of a culpability of the vietim.
A second and preferred alternative iy to treat the
offender as u responsible person who chooses alter-
native forms ol behavior and who should be held
vesponsible for the damages which flow from such
a choiee, This latter approach does not deny the
reality of the vietim preeipitation but rather
affirms the principle of holding people responsible
for their behavior and rejects a policy which per-
mits casy rationalizations for irresponsible be-
havior,

Conclusions

Restitution programming has been demon-
strated in a number of pilot projects over the
last few years. Unfortunately the experience of
these projects has not yet been fully reported and
synthesized. There is a crucial need for a caveful
review and summarization of the restitution pro-
ject’s experiences to guide further programming
in this area. Suflicient experience is available,
however, to suggest that many of the practical
issues which are frequently raised in regard to
restitution programming can be resolved, Fair
restitution amounts can be determined. Differ-
ences in perceived damages between vietimg and
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offenders are resolvable and guidelines are avail-
able to deal with the issues of payment for in-
tangible damages, partial restitution, and ex-
cessive restitution. There does not appear to be
any particular reason to belicve the majse prob-
lems will be  encountered in enforeing  the
restitution obligation so long as installmoent pay-
ments are authorized: implementation of the
restitution agreement is monitored: judicious use
is made of job finding =ervices, public employ-
ment, and personal service restitulion; and a
more severe sanction can be impesed il the
offender refuses to complete the restitution obli-
gation, If restitution can be used as an alternative
to present corrveclional programs, the overall
sanctioning costs. will be reduced. Attention
should be given to defining types of oflenses for
which restitution might be a sole penalty, Finally,

the issue of vietim culpability should not deter
from the imposition of a restitution requivement;
an offender’s dignity is much more protected
when he is treated as a responsible person who
can he held accountable for choosing a criminal
alternative even when confronted with a provoca-
tive situation.

The practical igsues ean be resolved on a case-
by-case basis usging a negotiation procedure by
which the vietim and offender work with a public
official to arrive at a restitution agreement. Once
developed. this agreement should be enforced as
the major sanction against the offender. Such a
program should reduce the need for large corree-
tional bureaucracies and should be actively purs
sued as o means for dealing with specified types
of offenses, cspocialiy property erimes,

Legal Assistance }wﬁ%linquents

v
By Ricuarp J. CLENDENEN, JAMES P, CULLEN, AND MELVIN B. GOLDBERG

g

LTHOUGH juveniles enjuy ccrt:gjzrﬁogal pro-
Atections in America wh:h ap€ not extended

to adults, they also sufferMumerous disad-
antages and handicaps in thelr ability to assert
and defend their own best Miterests as™they per-
ceive them. The adult why believes himselfto be
injured by another 111:15:() ring suit to oblain reljef
or even damages, The jdvenile must await his pzfi\
ent or guardian takigg the initiative to institute
a gimilar cowrse of fetion for him, For the juve-
nile who has been/removed from his own home,
who is living with foster pavents or stafl of a
child caring insfitution, resort to such relief bhe-
comes even less likely, particularly if he wighes
relief from hiy custodians,

A part of fthe problem such youth face in as-
gerting thejt own interests grows oul of the at-
titude common to many institutions dealing with
juveniles, Schools, juvenile courts, welfare agen-
cies, and other agencies--police, correctional
agencies—see themselves as the protectors of
youth, Confident of their expertise and knowing
that their uim ig to help youth, it iy dificult for

i qu\-nl Maorris and. Gordon Yawkins, The Honest Politician's Guide
i'Ev‘iE's"w Control. Chicago: Unlversity of Chicngo Yvess, 1969, pp.

{Iniversity of MinpeSote Law Sehool, Minneapolis
o

these agencies or even the general publie Lo recog-
nize that failures to serve the juveniles’ best in-
terests do oceur, As Morrvis and Hawkins point
oul in generalizing from the situation in Ilinois:
Nobody doubts the benevolence and good will behind
the efforts of the juvenile courts and the state youth
commissions, Nor is it possible to doubt the great power
they wield over the lives of children and their families,
What we should have doubts and also anxiety about

" are the problems which develop when these types of

"“\zrgeseue operations bhecone institutionalized. Too often
what happens is that the reseue operations ignore the
prefoyences of those who are to be reseued.!

This ﬁéx;g;pective of the position and plight of
juveniles im<the American institutional system
provided the impetus for the development of
Legal Assistance ‘to Delinquents (LAD), a legal
services program for youth separated from their
families by court action and residing in some form
of group care, i.e., group homes or institutions.

The program was undertaken by the University
of Minnesota with the assistance of funding pro-
vided by the Governor’'s Commission on Crime
Prevention and Control.

Ag an experimental program, LAD sought
answers to a number of questions. Do juveniles
living away from their families in some form of












