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tiple considerations and the remainder preferring automatic court re-
ferral except in a few situations. 3

Table 16 lists the criterion given by the 20 police departments
and eight sheriff's departments which stated they took several factors
into account in referring cases to court.

Of the nine law enforcement agencies (four police departments
and five sheriff's departments) automatically referring all or most
juveniles to court, three (Lead Police Department, Lawrence County
Sheriff's Department, and Butte County Sheriff's Department) stated
that they had been divected by the court to refer all juvenile contacts
to their respective court service workers. These three agencies are
all in neighboring Lawrence and Butte counties in the eighth judicial

circuit. The other six departments which automatically referred most

juvenile contacts to court stated that they did so voluntarily.

Table 16

Criteria Used By Law Enforcement Agencies in
Determining Disposition in Juvenile Cases

Police Sheriff's
Criterion Departments  Departments Total

(N=20) (N=8) (N=28)
Past Offenses 19 8 27
Seriousness of offense 16 8 24
Age 10 3 13
Parents' cooperation 6 6 12
Attitude ] 2 3
Seriousness of past offense 2 1 3
Acquainted w/family 0 1 1
Degree of involvement 1 0 1
Time since previous offense 1 0 1

138rown County, Butte County and Stanley County Sheriff's De-
partments stated they automatically referred all juveniles apprehended
to court; Brookings County stated they automatically referred all ex-
cept first offense runaways to court; and Lawrence County stated that
all juvenile contacts except minor Tiquor law violations were automati-
cally referred to court.
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Whether the juvenile had committed past offenses and the seri-
ousness of the present offense were by far the most frequently mentioned
criteria. The age of the juvenile and the cooperativeness of the juve-
nile's parents were also frequently related, 14 Although it is prabably
true that most of the departments used most of the criteria listed in
Table 16 to some extent in making disposition decisions, the general
policy followed was that if the offense was not serious, and if the juvenile
had no record of past offenses, and if the parents cooperated, and especi-
ally if the juvenile was young, the case was handled informally; otherwise
it was referred to court. However, almost every department varied to some
extent from this general policy. Notable variations occurred in four in-
stances,

The Vermillion Police Department's policy regarding Tiquor law
violations, disorderiy conduct, curfew violations, and a few instances
of larceny-theft and vandalism usually mandated the referral of second-
time offenders to counseling rather than court. Third-time offenders
were automatically referred to court.

A second variation, that of the Pierre Police Departme ', took
into account the Tength of time since a past offense, instead of simply
the existence of a past offense. If the past offense occurred more than

a few months prior to the present one, the youth was treated similar to

.
‘4A number of other studies have analyzed the factors that in-

fluence the police in their decision to handle youths formally or infor-
mally. For a good summary of these studies see J. Stratton, "Crisis
Intervention Counseling and Police Diversion from the Juvenile Justice
System: A Review of the Literature," 25 Juv, Just. 44,48 (May 1974)
noting that "Police reactions depend upon the seriousness of the offense
age, sex, prior record, appearance and demeanor, and family status. A
serijous offense is apt to cause an officer to take a youth into custody
without weighing other factors, but lacking such a charge, discretion

occurs with on-the-spot screening.” See also section € of Chapter III,
infra.
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the first offender. Pierre Police Department also cited the serjous-
ness of past offenses as an impo»tant consideration.

The Edmund County Sheriff's Department released a juvenile to
parents or guardian if the sheriff knew the parent and believed the par-
ent would handle the problem. If the sheriff believed that the parent
would not deal with the problem or did not know the youtn's family, the
case was referred to court. The sheriff stated that if he did not know
the parents he could not know whether they would handle the problem or
not, thus forcing him to rely on the court.

Lastly, the Sioux Falls Police Department's Juvenile Bureau
stated that it did not use a fixed set of criteria in all cases, but
instead, "judged each case individually, depending on the case and the
individual juvenile." To promote consistency all the cases go through
the head of the juvenile bureau for approval.

Each of the departments surveyed were asked which offenses were
serious enough that it would be agency policy to automatically refer a
youth to court if apprehended for that offense. Table 17 lists the num-
ber of departments with a policy of automatic court referral for each
offense. Only for five offenses-~murder, manslaughter, forcible rape,
robbery, aggravated assault, and DWI--did all 37 agencies have policies
mandating court referral. Most agencies indicated they would bring juv-
enile offenders before the court automatically for burglary, auto theft,
arson, forgery, fraud, embezzlement, sex offenses, and druy violations.
However, only a minority of the agencies surveyed stated they would

automatically refer juveniles to court for larceny-theft, vandalism,
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Tiquor law violation, disorderly conduct, curfew, runaway, and truancy.

3. Disposition Data Reported by Law Enforcement Agencies

Informal disposition was the preferred dispositional mechanism
in 44 percent (2,357) of the 5,322 juvenile contacts while 56 percent of
the youths who came into contact with law enforcement agencies were re-
ferred to court. 16 The disposition of the 5,322 juveniles who encoun-
tered the law is displayed in Table 18 and categorized according to of-
fense.

Five offenses resulted in 67 percent of the caseload referred
to court by Taw enforcement agencies. Leading the list of referrals
was larceny-theft (653), followed by liquor law violations (475), bur-
glary (353), vandalism (255) and runaway (245). The percent of juv-
enile contacts referred to court varied widely from offense to offense
with nine percent of the truancy contacts referred while referrals were
made in all cases involving charges of murder-manslaughter, forcible
rape, robbery and DWI. With the exception of truancy, however, at

Teast 35 percent of all juvenile contacts were referred to court.

Weontrast this "poTlicy" of automatic referral with the actual
referral statistics for juvenile contacts set out in the next section.
For example, the reported policy for aggravated assault was automatic
referral for all 37 agencies, but received a 94 percent referral rate
for actual juvenilie contacts (p. 33 infra).

16This 44 percent of contacts handled informally is easily com-
parable to the national rate of 44.4 percent of all juvenile contacts
handled informally reported in FBI, "Crime in the United States --1974
"Uniform Crime Reports 177 (1975). However, other studies have demon-
strated the wide disparity in diversion practices throughout the coun-
try. See, @.g., J. Stratton, "Crisis Intervention Counseling and Police
Diversion from the Juvenile Justice System: A Review of the Literature,"
25 Juv. Just. 44, 48 (May 1974).

15
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0f the offenses all or most agencies stated were automatically
referred to court (murder-mansiaughter, 100% referred; forcible rape,
100%; robbery, 100%; aggravated assault, 94%; burglary, 83%; auto theft,
94%; arson, 40%; forgery, 78%; fraud-embezzlement, 75%; sex offenses,
71%; drug violations, 66%; and DWI, 100%), 82 percent of the combined
1016 juvenile contacts reported were referred to court. On the other
hand, for the offenses relatively few agencies stated were automatically
referred to court (larceny-theft 56% referred; vandalism, 44% 1iquor
law violatioh, 43%; disorderly conduct, 67%; curfew, 36%; runaway, 53%;
and truancy, 9%), only 48 percent of the 3,764 juvenile contacts report-
ed were referred to court. These percentages are substantially above
and substantially below the overall 56 percent referral rate, respec-
tively, leading to the conclusion that the policies conformed well with
actual dispositions reported.

A somewhat higher percentage of males, than of females, were
referred to court. Of the 3,985 males contacted by law enforcement agen-
cies, 57 percen 2,285) were referred to court; whereas, 51 percent
(680) of the 1,337 female contacts were referred to court. However,
since a greater percentage of males were repeat offenders (46% of males
vs. 33% of females)]7 and males committed a greater percentage of the
serious offenses demanding virtually automatic court referral (88% of
the serious offenses compared with 75% of total contacts were males),
sex cannot be conclusively established as a factor in disposition. The

somewhat higher percentage of males referred to court can easily be

south Dakota Statistical Analysis Center, The Juvenile Offen-
der in South Dakota, 53 (December 1976) [hereinafter cited SAC, Juv-

enile Offender].
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Table 18

Disposition of Juvenile Offenders According to
Offense by All Agencies Surveyed

Offense Offense Total
Informal |Referral 7% Referred

Murder or
manslaughter 0 2 100
Forcible
rape 0 2 100
Robbery 0 19 100
Aggravated
assault 1 15 a4
Burglary 73 353 83
Larceny-theft 523 653 56
Auto theft 11 168 94
Other
assaults 21 48 70
Arson 3 2 40
Forgery 8 28 78
Fraud or
embezzlement 6 18 75
Stolen
property 12 24 67
Vandalism 324 255 44
Weapons 13 7 35
Sex offense 5 12 71
Drug
violation - 80 156 66
Wl 0 54 100
Liquor laws 636 475 43
Disorderly
conduct 51 103 67
Curfew 165 92 36
Runaway 219 245 53
Truancy 21 2 9
All other
non~traffic 185 232 56
offenses
Total 2357 2965 56
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attributed to the higher percentage of male repeat offenders and the
higher percentage of males involved in serious offenses.

The South Dakota Juvenile Code provides for juvenile court jur-
isdiction over juveniles for behavior and acts that would not be crim-
inal if committed by adu]ts.18 These juveniles are often called status
offenders; such offenses include running away from home, truancy from
school, curfew violations, and incorrigibi]ity.]g

As a rule, status offenders were less likely to be referred to
court than delinquent offenders. Of the 744 reported status pffenses,
46 percent (339) resulted in court referrals, well under the 57 per-
cent rate (2,626) of 4,578 of court referrals for delinquent offenses.

Even within the status offense category, there was substantial
disparity in the percentage of court referrals among the category's
various offenses. Of the 23 cases of truancy reported, only two, or
nine percent, were referréd to court; and both cases referred to court
were referred by a single department (Walworth Co. Sheriff's Depart-
ment).

Curfew violation contacts were referred to court in 36 percent
of the reported cases. This figure may be misleading since only 10
police departments and a single sheriff's department reported en-

forcing curfew laws. Also a substantial number of curfew violations

185, D.C.L. §26-8-7.1 (1976) defines a “child in need of super-
vision" as "any child who is habitually truant from school; who has
run away from home or is otherwise beyond the control of his parent,
guardian, or other custodian; or whose behavicr or condition is such
as to endanger his own or other's welfare."”

]9P. Piersma et. al., Law and Tacti s in Juvenile Cases, 22
(3rd Ed. 1977) [hereinafter cited Law and lactics].
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handled by the Redfield and Dell Rapids Police Departments were not re-
ported as contacts because the juveniles were simply sent home.

The percent of runaways referred to court (53%) was much higher
than for truancy and curfew, being nearly equal to the 57 percent court
referral rate for delinquent offenses. As with curfew, (and liquor law
violations), disposition policy was diverse among departments. Several
departments almost automatically returned runaways to their parents
(e.g., Aberdeen Police Department, Brookings County Sheriff's Office),
while other departments (e.g., Vermillion Police Department) felt run-
ning away was indicative of other problems of interest to the court and
automatically referred runaways to court.

The disposition of juveniles according to the offense associated
with the contact is presented in Tables 19 and 20 for police and sher-
iff's departments, respectively; police departments, as a whole, were
more likely to.refer youths to the court than their counterparts at the
county level. Police agencies referred 58 percent (2483) of the 4238
juvenile contacts to court as opposed to 46 percent (482) of the 1039
contacts by sheriff's departments which were court referrals.

Again, the bare statistics can be deceiving. Liquor law vio-
lations accounted for a large portion (45%) of the contacts reporfed by

sheriff's departments, and only 18 percent of the violators were refer-

red to court. On the other hand, 60 percent of Tiquor Taw violators were re-

ferred to the court by police departments. If Tiquor law contacts are
excluded from the sample, sheriff's departments were much more likely
to refer juvenile contacts to court than were police departments. With
Tiquor law violators excluded, 69 percent of all sheriff's department

contacts were referred to court, while police referred oniy 58 percent
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_Table 19

Offense by All Police Departments Surveyed.

Table 20

Disposition of Juvenile Offenders According to
Offense by All Sheriff's Departments Surveyed.

Offenge Total

Offense Total

Offense Informal | Referral |Z% Referred Offense Informal |Referral | % Referred

Murder or Murder or
manslaughter 0 2 100 manslaughter 0 0 -
Foreible Rape Q 1 100 Forcible Rape 0 1 100
Robbery 0 17 100 Robbery 0 2 100 ‘
jpaered | 1| s e | o |0 ] w0
Burglary 70 305 81 Burglary 3 48 94 1‘
Larceny-theft | 491 603 55 Larceny~theft 32 50 61
Auto theft 11 130 92 Auto theft 0 38 100
Other 16 42 72 Othex 5 6 55
Agsaults Assaults
Arson 3 2 40 Arson 0 0 -
Forgery 6 17 74 Forgery 2 11 85
z::ggz;Zment 6 ’ 60 zzta;z:ziZment 0 s 100
proparty 10 20 67 | Sroperty 2 s 57
Vandalism 272 200 42 Vandalism 52 55 51
Weapons 11 7 39 WYeapons 2 0 0
Sex Offense 3 11 79 Sex offense 2 1 33
3;:2%&!:10:1 60 120 87 eiziat:ion 20 36 64
DWI g 43 100 DYWL Q 11 100 |
Liquor laws 257 391 60 Liquor laws 379 84 18
Disorderly 32 92 74 Disorderly 19 11 37
conduct conduct:
Curfew 144 91 39 | curtew 21 1 5
Runaway 207 174 46 Runaway 12 71 86
Truancy 21 0 0 Truancy 0 2 , 100
All other All other
non~traffic 179 192 52 non~traffic [ 40 87
offengesg offenses
Total 1800 2483 58 Total 557 482 46

'
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of their contacts.

Thus, generally, sheriff's departments were less apt to trans-
fer juveniles to court than police were. However, this seemed to be a
result of the large proportion of liquor law violations handled by most
sheriff's departments and their tendency to handle them informally.

A slightly higher percentage of males than females was refer-
red to the courts by both police and sheriff's departments. Police
transferred 59 percent of male youths and 53 percent of female youths
and sheriff's departments referred 48 percent of the male offenders
compared to 41 percent of the females.

Tables 21-24 provide a breakdown of the police department dis-
position data according to‘city population category with the same in-
formation for counties by population supplied in Tables 25-28.

The tables illustrate that for both police and sheriff's de-
partments, as the population of the jurisdiction decreases the tendency
of the agencies to handle juveniles formally also declines.

Police departments in the two city population categories over
5,000 turned over about six of every 10 juveniles to court. Depart-
ments in cities over 25,000 referred 60 percent of the juvenile offend-
ers and departments in cities between 5,000 and 15,000 had a court re-
ferral rate of 62 percent. Police departments in cities between 1,000
and 5,000 referred 40 percent of juvenile contacts to court while only
31 percent in police agencies in cities under 1,000 handled juveniles
by court referral.

Similarly, for sheriff's departments, there is a trend of a
decrease in court referrals as the population of the jurisdiction de-

creases. The percent of juveniles referred to court drops from 79 per-

- . —
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cent for departments in counties over 25,000, to 53 percent for depart-
ments in counties between 15,000 and 25,000, and to 37 percent for
agencies in the 5,000 to 15,000 population range. The percent of court
referrals for sheriff's offices in the counties between 1,000 and 5,000
increases to 49 percent.20

Since one major criteria reportedly used by officers in deciding
whether a juvenile should be referred to court is his recidivism status.,
this could provide an explanation for the correlation mentioned above if
it could be shown that officers in jurisdictions with larger populations
handled more recidivists. However, this correlation between a reduction
in the population of the jurisdiction and a reduction in court referrals,
presented graphically in Figure 2, seems unrelated to recidivism rates.
The differences in referral from one population category to another do
not generally correspond in magnitude, and in some cases directions, to
the differences in the percentage of repeat offenses .?]

For example, although the percent of repeat offenses decreases
from 51% to 29% in moving from police departments in cities aver 25,000
to those in cities between 5,000 and 15,000, the percent referred to
court increases from 60% to 62%; and while the percent of repeat offenses

drops only five percent (32% to 27%) between sheriff's departments in

207h s apparent increase in referral rate from the 5,000-15,000
population catecory to the 1,000-5,000 category is the result of an al-
most 180 degree divergence in referral policy between Stanley and San~
born Counties. While Stanley Co. Sheriff's Department referred 100 per-
cent of theiy juvenile contacts, Sanborn Co. used court referral in only

3 percent of juvenile contacts (Table 29).

21sac, Juvenile Offender, supra n. 17, at 51-68.

e A oo
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Table 21

Digposition of Juvenile ODffenders Acwording to
Offense by Police Departments in Citcles over
Twanty-five Thousand

Digposition of Juvenile Gffenders According to
Offense by Police Departments in Cities

_Table 22

Between Five and Fifteen Thousand

y Offense Total Offense Total B
Offe
! ense Tnformal IRefarral |7 Reforred | Orfense Tnformal |Referral | % Refscrc.
Murder or i Murder or
manslaughter 0 1 100 - manslaughter 0 1 100
F Foreibl
rgggible 1 100 s rape ¢ 0 ) - y l
Rebbery 15 100 . Robbery 2 100 r
! Aggravated 1 13 93 i Agaravated 0 1 100
| assault ‘ agsault
e i )
Burglary 58 260 82 | purglary 0 40 100
Larceny~theft 378 386 51 [ lLarceny-theft 87 193 69
Auto theft 11 102 90 i Auto theft 0 18 100
{
Other " ! Other ‘
assaults 15 37 i 1 assaults 1 3 83 :
i ‘
Arson 3 1 25 i Arson ] 1 100 !
; I
Forgery 6 11 65 | Forgery 0 ] 100 I
; t
Fraud or 6 7 s4 | Fraud or
?mbezzlement ! embezzlement 0 2 100 !
§< |
Stolen 8 19 70 2 Stolen 0 0 - ;
property 1 property ;
Vandalism 179 125 41 | vandalism a1 48 61
{leapons 8 4 13 Weapons 2 3 60
.. j
i Sex offense 3 11 79 ‘ Sex offense 0 0 - |
+ E :
Drug 4 Drug h
| _violation - 37 104 63 ! violation 3 L4 82 ;
- o
NI 0 19 100 | pyr 0 23 00 |
Liquor laws 97 170 64 | Liquor laws 76 163 68
: i
i Disorderly § Disorderly §
'& conduct 21 b4 68 { conducat 3 23 82 l'
f Curfew 32 33 51 Curfew 67 57 46 !
' i i :
! Runaway 143 P52 52 Runaway 39 17 30 |
. i
! ) i
l Truancy 0 0 - { Truancy 19 0 0 4
ALl other | All other |
non~traffic 104 165 6l non-traffic 71 26 27 I
offenses offenses !
. Totel 1128 1680 60 | roral 401 643 62
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23

Disposition of Juvenile Dffenders According to
Offense by Police Departments in Cities between

One and Five Thousand

One Thousand

Tahle 24

Disposition of Juvenile Offendors According to
Offense by Police Departments in Cities undev

-

] ffaony Oriense fotal & Offense Tatal .
! Offense informal IReforral [7 Referrad Offense Informal |Referval | % Reforre.l
Murder or Murder or
manslaughter 0 0 = manslaunhter 0 U
Foreible 0 0 - Forcible .
rape rape ! e
Robbery 0 0 - Robbery g - i
¢ Agaravated . Aggravated . :
| assault 0 0 assault 0 0 )
! Burglary 4 5 56 Burglary ] 0 0 !
3 4
! Larceny-theft| 13 15 58 Larceny-theft 15 6 29 !
1
Auto thefe 0 6 100 Auto theft 0 4 100
Other Other
assaults 0 0 B asgaults 0 v -
} Arson 0 0 - Arson 0 0 -
!
Forgery 3 0 - Forgery 6 0 -
Fraud or Fraud or
embezzlement 0 0 - embezzlement 0 0 -
Stolen Stolen N
| property ° 0 - property 2 1 - !
| Vandalism 46 13 2 Vandalism 16 14 a1
3 Weapons 1 0 0 Weapons 0 0 - !
| Sex offense 0 0 - Sex offense 0 0 - l
’ K
¢ i
. Drug 2 0 Drug 0 ) -
| violation . 0 10 Violation ;
[ DI 0 1 100 DWI 0 0 - ,
‘ Liquor laws 76 46 38 Liquor laws 8 12 60 !
] :
» Disorderly 8 20 77 Disorderly Q 5 100 :
; conduet conduct !
! Curfew 0 0 - i Cupfew 45 1 2
: sunaway 24 5 17 Runaway 1 0 0 :
! Truaney 2 0 0 Truancy 0 0 - ,
All other 1 0 0 All other 3 1 a5 ‘l
. non-traffic non-traffic
! offenses offenses
i Total 173 116 40 Total 98 44 3
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Offense by Sheriff's Depurtments in Counties
Qver Twenty-five Thousand.

Table 26

Disposition of Juven.le c)ffendem According to

Uffense, Sex, and Race by Sheriff's Department.
in Counticy hetween Fifteen and lwiengy=rfive

‘thousand
! Fense Oftensge Total : Ofrense Total
! Offense Informal |Referral |7% Referred Offense Informal {Referral | % Refe rre\'i
Murder or Murder or \
manslaughter a 0 N i manglaughter 0 ¢
Fyrcible 0 0 - | Forcible 0 0
rape _— : rape o .
Robbery 0 2 100 Robbery v 0 - ’
! Aggravated Aporavated
| assault 0 0 - | assault 0 - ‘“0 _!
f i i
| Burglary 2 14 88 " Burplary 0 12 o
' {
Larceny~-theft 2 10 83 . Larceny~theft 3 18 86 !
Auto theft 0 ? 100 ! Auto theft 0 8 100 :
i !
!
Other ! Other I
4
assaults 1 1 30 [ assaulys 0 2 160
Arson 0 0 - j Arson 0 0 -
i .
Forgery ] 0 - I Forgery 0 8 100
’ ——
Fraud or ! Fraud or
embezzlement 0 0 100 i embezzlement 0 5 200
Stolen Stolen
property 1 0 0 ! property 0 1 100
Vandalism 3 2 40 { Vandalism 15 9 38
t Ueapons 0 0 - ? Weapons 0 0 -
: Sex offense 0 0 - i Sex nffense 2 1 33 ‘
1§ -
]
i Drug Drug ]
{ violation 0 4 100 Vielation 0 10 100
i DWT 0 0 - W 0 1 100
{ Liquor laws 3 6 67 ! Liquor laws 58 0 0 i
{
; Disorderly 1 ] ] i Disorderly 5 0 0 T
i conduct 1 conduct
f - \
,‘ Curfew Y v Curfew 21 0 0
; Runaway 3 14 82 Runaway 4 33 90 '
g Truancy 0 0 - | Truancy 0 0 -
All other All other !
l non-traffic 6 2]. 78 non-traffic 0 lo 100
l offenses offenses
: 22 83 79 ; 1u8 121 3
| Total Total
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Table «7
Disposition of Juvenile Offenders According to
Offense by Sheriff's Departments in Counties
Between Five and Fifteen Thousand

Jable 28,
Disposition of Juvenile Offenders According to
Offense by Sheriff's Departments in Cownties
Between Une and Five Thousand

! ] Uffense Total i i QfFense Iotal. ="
f i °ns } -
| Offense oAl [Referval | % Refarzed ]  Offense _Informal {Referral ) % Nefevrm
Hurder or ' " Murder or _ '
manslaughter g 0 - ’ manslaughter ° ] o o
; . Foreible 1 !
S 1 100 rape 0 o
Robbary ‘ 0 0 - | Robbery : 0 0 1.
{ Aggravated 1 Agnravated ‘
| assault : 9 0 - asaault : 0 o
| Burglary | 1 0 91 |Burglary . 0 12 w0
! ¢ M 4 3 !
© Lavceny~thefe, 27 17 39 1 Levceay-theft ; 0 5 ; o
: : , :
Auto theft 0 22 L 100 jAuwotheft ¢ 1 100
} ‘ : !
Other } b Other !
assaults : 0 1 100 agsaults ‘ § 2 I
! i : !
Arson Q a : - i Arson ; 0 9 -
. ¥
Forgery 2 3 60 * Forgery ; 0 0 -
Fraud or . “ fraud or ¥
embezzlement | 0 2 106 " eubezzlewent | O 0 -
: . ! :
Stolen i ; Stolen : H
property 1 i 75 4 property i 0 0 | -
i b 1 -
{  Vandalism , 29 i 8, 57 4 Vandalism ] 5 6 55
} ¢ i ;
1 Weapons : 2 0 ' 0 K Heapons f 0 0 -
N i i
! Sex offense 0 v - I sex offense i 0 0 - ;
‘ urug ! ! i prug ‘ }
i siolatfon - | 20 13 ; 39 . Vielation 0 9 190 !
f i p i !
| _owt ' 0 9 1100 pur i 0 1 wo i
! Liquor laws . 254 53 17 Llquor laws | bl 251 23 z
' Dpisorderly ! i Disorderly | !
i conduct : 13 2 : 13 . conduat 1 0 9 100 i
| Gurfew 0 1 100 curfew i 0 0 -
! : i !
" Runavay ; 5 b 22 8 | Runavay [ » 0 -
e _ : ~: . f '
' Truancy 0 2 ! 100 i Truancy 0 0 i - ‘
i : ?
! All other : © All other ’
] non-traffic ) 9 100 * non-traffic 0. 0 -
| offenses . offenses — e
v Total 354 208 37 ! Total 73 70 49
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counties of 15,000 to 25,000 and those in couniies 5,000 to 15,000, the
percent of juveniles referred to court drops 15 percent (from 53% to
37%).22 Thus, some other explanation for these variations in referral
rates across population categories must be found.

At least part of the reason for the general drop in the rate of
court referrals with decreasing population is the accompanying decline
in the rate of "serious offenses" including murder-manslaughter, for-
cible rape, robbery, aggravated assault, burglary, auto theft, arson,
forgery, fraud-embezzlement, sex offenses, drug violations and DWI, all
of which constitute offenses earning relatively automatic court refer-
rals.

These offenses accounted for 25 percent, 11 percent, six per-
cent, and eight percent of all offenses reported by police departments
in cities over 25,000, cities between 5,000 and 15,000, cities between
1,000 and 5,000, and cities under 1,000, respectively. For sheriff's
denartments, as population category decreased, these offenses accounted
for 30 percent, 21 percent, 15 percent, and 16 percent of all offenses,
respectively.

At Jeast two additional factors probably contribute to the de-
creasing rate of court referrals as population decreases, for both po-
Tice and sheriff's departments. First, law enforcement pervonnel in
less populous areas are more likely to know the families of juvenile
offenders. Second, law enforcement personnel in the less populous
areas expressed a generally more negative opinion about the ability of

the court to deal effectively with juvenile offenders. This more neg-

2214, at 67.
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ative opinion was especially true of departments which were isolated
from the court service worker serving their area. It may be asserted,
that, knowing the families tended to increase the law enforcement agen-
cy's perceptions of its ability to handle juvenile cases informally,
and not knowing court personnel tended to decrease the law enforcement
agency's perceptions of the court's ability to handle juvenile cases.
The combined effect could be to decrease the tendency to refer juve-
niles to court for Taw enforcement agencies in Tess populous, more
isolated areas of the state.23

Although there was a general decrease in rate of court refer-
rals with decreasing population for both police and sheriff's depart-
ments, individual agencies varied widely in rates of court referrals
(Table 29). As mentioned earlier, some agencies (Aberdeen, Yankton,
Lead, and Highmore police departments and Brown County, Brookings
County, Lawrence County, Butte County, and Stanley County sheriff's
departments automatically referred all or most juveniie contacts to
court (i.e., to the court service worker), thus resulting in high re-
ferral rates for these agencies. On the other hand, other agencies
(Dell Rapids, Miller, Redfield, Alcester, and Hi11 City police depart-

ments and Bon Homme County and Sanborn County sheriff's departments)

23y, Goldman, "The Differential Selection of Juvenile Qffenders
for Court Appearance" in Crime and the Legal Process 264, 286 (W. Cham-
bliss ed. 1969) [hereinafter cited Goldman], reports a similar correla-
tion between population and court referral for four communities in Penn-
sylvania: Where there exists an objective, impersonal relation between
the police and the public, court referral rates will be high," whereas
"Twlhere there exists a personal face-to-face relation between the police
and the public, there wiil be more discrimination with respect to court
referral [and] [m]ore cases will be carried on an unofficial Tevel."
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Table 29

Law Enforcement Agency Surveyed According to Type
of Agency and Population of Jurisdiction

Police Departments

Sheriff's Departments

Population
Category

Number Percent Number Percent
City Referred | Referred County Referred | Referred
Sioux Falls 551 40 Minnehaha 70 76
B Aberdeen 344 78 Brown 13 100
> @[ Rapld City 785 79
5%
Total 1680 60 Total 83 79
4o " | Brookings 57 92
89 Davison 39 31
1N Lawrence 22 63 . .
= =~ n Tatal 121 53
Brookings 72 44 Grant 48 75
g Watertown 144 58 Tuiner 61 41
g Vermillion 80 45 Bon Homme 24 10
'-l{ Yankton 124 81 Edmunds 14 41
8| Pierre 136 64 Walworth 24 67
S LLead 87 99 Butte 37 100
Total 643 62 Tatal 208 37
Clark 0 - Sanborn 2 3
Beresford 21 88 Stanley 68 100
Dell Rapids 2 13
o | Parkston 18 82
8| Springfield 16 33
W Miller 1 3
8| Redfield 5 6
S { Highmore 26 100
Spearfish 27 64
Total 116 40 Total 20 49
Castlewood 0 -
Q| Alcester 1 7
Q| Armour 13 52
., | New Effington 2 50
2| Presho 28 38
ELHi11 City ¢] 0
Total 44 31 - -
Police Total 2483 58 Sheriff Total 482 46
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tried to handle all except very serious offenses out of court, thus
very low referral rates were reported for these agencies. The other
agencies surveyed had disposition policies balancing these extremes.

Note that both police and sheriff's departments have agencies
with widely different disposition policies which are represented at
all population levels (as well as in all geographic areas of the state).
Thus, although it is possible to make general statements about juvenile
referral :ates on the basis of the type of agency and the population
of the jurisdiction, it is impossible to predict referral rates in any
specific law enforcement agency without additional information on dis-
position policies and specific offense rates.
F. SUMMARY

duvenile offense data, including offender characteristics and
agency disposition, for 1975 was collected from 24 police departments
and 13 sheriff's departments in South Dakota. These departments were
randomly selected to represent all geographic areas and ponulation cate-
gories in the state. For police departments in cities with over 5,000
population virtually all data was obtained from department records,
while for information from most police departments in smaller towns it
was necessary to rely on the memories of department personnel because
of the Tack of juvenile recordkeeping. Juvenile data for sheriff's
departments in the survey was secured from department records in six
departments and primarily from memory or court records in the other
seven departments; there was little relationship between county pop-
ulation and the existence of juvenile recordkeeping.

The 37 law enforcement agencies in the survey reported a total

of 5,322 juvenile contacts in 1975. These contacts when associated with
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offenses establish that about one-half of the total juvenile contacts
involve larceny~theft or liquor Taw violations. Males made up 75 per-
cent of the contacts, while 88 percent of total contacts were white.

The most common offense reported by police departments was larceny-

theft, accounting for more than one-fourth of the police contacts; near-

ly one-half of the sheriff's departments' contacts were for Tiquor law

violations.

When asked about their disposition policies, four police depart-

ments and five sheriff's departments reported that they automatically
referred juvenile contacts, with few exceptions, to court. The remain-
ing agencies reported taking a combination of factors into account,
primarily the seriousness of the offense and the offender's prior re-
cord, in deciding to refer a youth to the juvenile court.

For the 37 Taw enforcement agencies surveyed, 56 percent of the
juvenile contacts were referred to court, with the other 44 percent
handled informally by the law enforcement agencies. For all offenses
except truancy, at least 35 percent of the contacts were referred to
court; the percentage of juveniles referred for each offense varied

between departments, but seemed closely related to the "seriousness"

" of the offense. For example, robbery, auto theft, and DWI, all con-

sidered serious offenses, produced referral rates of near 100 percent.

Sex was not a significant factor in the dispositional decision,
according to the survey results. Although the percentage of males re-
ferred to juvenile court was greater than females, the difference can
be easily attributed to males being involved in repeat and more serious
offenses.

The survey disclosed that a larger percentage of the juvenile
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contacts handled by police departments were referred to court than were
referred by sheriff's departments. This conclusion can be considered
misleading, however, since it was shown that if Tiquor law violations
(which sheriff's der ~tments dealt with leniently) were excluded, sher-
iffs' departments were more likely to refer juvenile contacts to court.
Examination of the relationship between jurisdiction population
and court referral rates revealed, for both police and sheriff's depart-
ments, as the population category decreased so did the percentage of
juvenile contacts referred to court. This correlation can be attributed
to three factors. First, departments in less populous areas handled
proportionally less serious offenses. Secondly, law enforcement person-
rel in smaller towns and counties were more Tikely to know the offend-
er's family. Finally, department personnel in less populated regions

generally did not have much faith in the juvenile court's effectiveness.



IT. JUVENILE LAW ENFORCEMENT IN SOUTH DAKQOTA

A. PRACTICES UTILIZED BY THE SAMPLE AGENCIES IN HANDLING JUVENILES
24

In interviewing the 40 agencies®” 1in the survey sample, an at-
tempt was made to obtain a general picture of the practices employed by
law enforcement personnel in South Dakota in handling juveniles. A
special emphasis was placed on the juvenile's initial contact with the
Taw since it is this encounter between youth and police which deter-
mines if the juvenile is to be further entangled in the juvenile court
system. The preceding section dealt only with one aspect of this con-
tact, the decision to refer the juvenile to court. In this section we
will deal with other procedural aspects of the juvenile contact with
law officers in South Dakota. Beyond the dispositional issue, the sam-
ple agencies were questioned about the procedures that were followed in
taking the youth into custody and holding him in detention. These pro-
cedures will be examined and compared between agencies and also against
the State Juvenile Code.

The South Dakota Juvenile Code?® would be the logical starting

point in any discussion of the procedures governing the handling of juv-

24Th'is includes Winner and Belle Fourche Police Departments
and Pennington County Sheriff's Department, which were not included in
the sections on juvenile offense data.

255 p.C.L. $26-7 through 26-13.

51
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eniles. However, the most notable feature of the State Code is the
absence of any specific procedural guidelines to be followed by police
in their on-the-street dealings with youths. For example, although
South Dakota Codified Laws §26-8-19.1 provides that an officer "may"
take a child into custody under certain specific circumstances,?® thus
at least tacitly recognizing the officer's discretionary power, there
are no guidelines covering this discretionary decision.

In response to this inadequate legislative direction many law
enforcement agencies have developed their own procedures to be followed
in juvenile matters. Often times these procedures are inconsistent
with those adopted by other agencies in the state. The ultimate result
is considerable disparity in juvenile procedure across the state.

Very few of the agencies surveyed had written juvenile proce-
dures of their own to supplement the state juvenile code. A full 90%
of the agencies surveyed did not specify any juvenile procedures in the
department procedures manual. Only four of the 40 agencies surveyed
had written procedures for dealing with juvenile suspects in their de-

partment procedures manuals. Significantly, all four were in larger

265 p.C.L. §26-8-19.1 (1976) provides:
A child may be taken into temporary custody by a Taw
enforcement officer without order of the court:

(1) when he is subject to arrest under the pro-
visions of §23-22-9;

(2) when he is abandoned or seriously endangered
in his surroundings or seriously endangers
others, and immediate removal appears nec-
essary for his protection or the protection
of others; or

(3) when there are reasonable grounds to believe
that he has run away or escaped from his par-
ents, guardian or custodian.

[hereinafter, sections of S.D.C.L. will be referred to in the text by
S.D.C.L. 8; e.g., S.D.C.L. 826-8-8.1].
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cities (Rapid City, Aberdeen, Brookings and Yankton). None of the
smaller police departments nor any of the sheriff's departments had
their own written juvenile procedures. One sheriff's department (Wal-

worth County) did have Juvenile Procedures Manual which it used as a

guide, but it was compiled by the Fifth Judicial Circuit. The section
of the Brookings Police Department Procedures Manual which deals speci-
fically with juveniles is reproduced in Appendix A as a representative
sample of written juvenile procedures.

While few agencies utilized written juvenile procedures, most
claimed to follow relatively standard, unwritten procedures. Commonly,
they said, this involved transporting the youth to the department after
being apprehended for a law violation. Most departments claimed it was
their practice to call parents immediately. Usually no attempt was
made to question the youth without a parent's presence. The depart-
ments asserted that it was their habit to make the parents aware of all
the facts of the case which were known by the agency.

Generally, with a minor offense which the officer felt could be
best handled outside of court, the agency would handle the matter in-
formally only if the parents agreed to an out-of-court settlement and
cooperated with the informal disposition. Several agencies added a
further condition in cases where the department believed they had con-
clusive proof of the juvenile's quilt--the juvenile had to admit his

guilt before the case would be handled informa11y.27

27There is no real statutory authority for any type of infor-
mal handling of juveniles by police, with possible exception of the
word "may" in S.D.C.L. 8§26-8-19.1, supra n. 26, Also, S.D.C.L. 826~
8-1.1 (1977 Suipp.) gives the state's attorney the power to "[m]ake
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For more serious cases, the law enforcement agency had to decide
whether to jail the youth pending a court hearing. Most agencies stated
that they seldom found it necessary to detain the juvenile for a substan-
tial length of time, and held them only if the parents, or some other res-
ponsible adult, could not be located to take custody of the youth. The juve-
nile might also be detained if the department believed the youth would leave
the area, or injure himself or others if he was not held.28

In cases where detention of the youth was deemed necessary, the
agencies surveyed stated that before jailing the juvenile they obtained
permission from the court (judge, court service worker, or state's attorney).
If the jurisdiction did not have a separate juvenile facility, the juvenile
was transported to the nearest jail (usually the county jail) with a sepa-

rate juvenile 1o<:k--up.29

whatever informal adjustment under the supervision of the court that is
practicable," thus suggesting that the legislature intended that the
state's attorney have exclusive authority in this area. Informal police
diversion is also subject to the same criticisms levied by E. Lemert,
"Instead of Court: Diversion in Juvenile Justice" in Back on the Street:
The Diversion of Juvenile Qffenders 123, 142 (R. Carter and M. Klein, eds.
1976) [hereinafter cited Back on the Street] and R. Kobetz, "Police Discre-
tion: The Need for Guidelines™ also in Back on the Street, 207, 209.

285.D.C.L. §26-8-19.3 (1976) provides that "a child shall not
be detained by law enforcement officials any longer than is reasonably
necessary to obtain his name, age, residence, and other necessary in-
formation and to contact his parents...and deliver him thereto, or to
the place of detention." Of course "reasonably necessary" is subject
to differing interpretation. S.D.C.L. §26-8-19.2 (1976) states a

child should be released unless his or the community's welfare requires
his detention.

295.p.C.L. §26-8-29 (1976) prohibits incarceration of a child
under 15 in any common jail or lockup for any purpcses including deten-
tion before trial. Such a child, if detained must be kept in a "suit-
able place" outside the jail or police station. No such prohibition
applies to youths 15 or over unless the court so orders.
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Some larger departments said they were given blanket approval

by the court to exercise their own discretion in incarcerating juveniles.

However, departments with such latitude stated that the court establish-
ed specific guidelines which were used in deciding which juveniles to
detain. These agencies said that they were required to notify the court
as soon as possible of any decision to detain a juvenile. Most of the
smaller agencies were directed to obtain case-by-case approval by the
court before incarcerating a juveni]e.30

For each case referred to court, the department forwarded a com-~
plete report of the facts of the case to the court service worker and/or
the state's attorney. Some departments kept a copy of this report on
file, but others did not. This was the case with contacts not referred
to the court as well.

In departments with a juvenile officer or division, the youth
was transferred, after the initial contact, to the custody of a juven-
ile officer to be processed. Several depariments without juvenile of-
ficers had one or two officers who handled all the juvenile cases, but
most departments who did not have juvenile officers required that the
officer making the initial contact process the juvenile.

While all the Taw enforcement agencies surveyed approximated

the general practices outlined above, most of the agencies departed

301n this instance, it seems the general practice goes beyand
the procedure prescribed by S.D.C.L. §26-8-19.4 (1976) which does not
require any court permission before detention, but only that the of-
fice notify the court that the child has been detained and state in
writing why he or she was not released. It would be interesting to
find out what the "specific guidelines" established by the court were
to compare them with guidelines formulated in other studies.
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from those procedures in some respect. For example, the general cotirse
of action was to bring the apprehended juvenile directly to the depart-
ment for disposition. However, 54 percent (14) of the police depart-
ments and 29 percent (4) of the sheriff's departments reported that of-
ficers would sometimes release a juvenile immediately with only a warn-
ing. In such cases, the parents might or might not be informed of the
officer's encounter with the youth. The immediate rel=ase was not
standard procedure for informal dispositions and was reportedly used
for only very minor offenses, such as, curfew violations, disorderly
conduct, and minor liquor violations.

Although most departments reported following the policy of
calling parents on all juvenile contacts, except on-the-spot releases,
two police departments stated they generally informed parents only if
they intended to refer the youth to court. They felt that, for infor-
mal dispositions, an approach of impressing upon the youth the serious-
ness of the offense and then doing the youth the "favor of not getting
him in trouble" with his parents would result in the juvenile returning
the favor by avoiding future entanglement with the 1aw.3] Both depart-
ments reported foilowing the general practice of informing parents for
all juvenile contacts in the past, but found their "exchange of favors"
approach more effective. Significantly, both departments were in small
cities, one under 5,000 and the other under 1,000 where police were more

1ikely to know the juvenile personally.

31This procedure is in variance with S.D.C.L. §26-8-19.2 (1976)
which does not exempt non-court referrals from the requirement of noti-
fying the parents, if the child is taken into temporary custody.
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While most departments said that they called parents immediate-
1y and had them present for all questioning, several departments ad-
mitted that parents were not always present during questioning. One
agency stated that it would sometimes intentionally delay calling par-
ents if they felt more inforriation could be obtained without the par-
ents' presence.32 In contrast, the Yankton Police Department stated
that in addition to having the parents present during all auestioning
and completely informing them of all the details of the case, they also
asked the parents to sign a form stating that they had been completely
apprised of all facts known to the police department.33 The purpose
of the signed statement was to protect the department against claims
by parents that they had not been provided adequate notice of the case
against their child.

Finally, several agencies can be distinguished by their unique
methods of informal disposition. The general practice was to counsel
the child about the serious consequences of the act, and then release

the youth to his parents with the parents making monetary restitution

32This practice clearly violates S.D.C.L. §26-8-19.2 (1976)
since "the officer [must] notify the parents, guardian. or custodian
without unnecessary delay" [italics mine] after he has taken the child
into custody. AJso any lengthy interrogation seems to violate S.D.C.L.
§26-8-19.3 (1976) which prescribes the term of detention by law en-
forcement officials as no longer than necessary to obtain the youth's
na-e, age, residence, and other necessary information.

33Hopefu11y, this information would include proper constitu-

tional warnings of the right to remain silent, that any statement made
can be used against the child, and that the child has the right to the
presence of an attorney. However, none of the departments interviewed
volunteered any information concerning the giving of Miranda rights to
juveniles or their parents. Since the repeal of S.D.C.L. §23-44-2 by
SL 1973, CH 155 South Dakota has not statutorily mandated the giving
of Miranda rights by police before questioning for adults or juveniles.




if any property damage was done. This method was reported by most of
the police departments surveyed and by all the sheriff's departments
that did not automatically refer all juvenile contacts to court.

However, several departments in the state had release programs
which resemble more formalized "diversion" programs. "Diversion" as
defined by the International Association of Chiefs of Police is "an ex-
ercise of discretionary authority to substitute an informal disposition
prior to a formal hearing on an alleged violation", where the youth fis
released and/or referred to some non-judicial agency.34

Five police departments reported that they wou’d occasionally
release the youth %0 his parent's custody on the condition that the
youth receive counseling. Four of the five departments (Sioux Falls,
Rapid City, Brookings and Pierre), stated that they required juveniles
to obtain professional counseling as a condition of release in cases
where they felt there were indications that the youth's mishehavior
was symptomatic of psychological problems. Such an assessment, with-
out specific guidelines or psychological training, seems to be beyond
the capabilitie: of most agencies.35 The remaining police department,
Vermillion, regularly referred second offenders for certain offenses
to counseling, but unless they helieved the youth had obvious psycho-
Togical problems, they allowed the juvenile to obtain counseling from
a minister, teacher, school coun<:lor, or someone in & similar capa-

city rather than a psychologist or psychiatrist.

34R. Kobetz and B. Bosarqge, Juvenile Justice Administration
76 (1973) [hereinafter cited Kobetz]-

35E. Ferster and T. Courtless, "l.egislation: The Beginning of
Juvenile Justice, Police Practices, and the Juvenile Offende ,"

= N e




59

In another major variation in informal dispositions, three po-
lice departments (Watertown, Pierre and Hill City) reported they of-
fered work restitution programs as an alternative to court referrals
for some juvenile offenders. One other police department (Belle
Fourche ) although offering no formal work restitution program, said
that they had used restitution as an informal disposition in several
instances. In Pierre and Watertown, first offenders apprehended for
minor shoplifting, vandalism, and occasionally other less serious of-
fenses were commonly referred to a work restitution program. In both
cities, the agencies said that the program was operated with the full
approval of the court. 36

In Watertown, the juveniles worked in the city park for a
specified period of time, usually a matter of days. The youths were
required to sign a work agreement which they had to satisfactarily

complete or be referred to court.37 in Pijerre, the juvenile's debt,

22 Vand. L, Rev. 567, 580 (1969). [hereinafter cited Ferster and
Courtless .

367he work restitution programs described, Taudable as they
might be, especially in Tight of the criticisms directed at the juv-
enile court system, and desbhite the court's approval, have no real
statutory basis and are subject to the same objections raised in n.
27 supra. Also, some definite due process problems arise in the in-
stituting of what could be considered a punishment without a hearing
or adjudication of guilt.

37The procedures spelled out for work restitution programs
can also be seen as circumventing some of the procedural safeguards
provided by S.D.C.L. 826~8-1.1 (Supp. 1977) which requires written
consent of both the parents and child before informal adjustment can
be made. Thus, the consent requirement can be.avoided by the police,
but not by the state's attorney in making informal dispositions.
Also, the statute provides that the child and the parents must be ad-
vised of their constitutional and legal rights before informal ad-
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measured according to the cost of the item shoplifted or the amount of
damage done by vandalism, was worked off according to a set hourly rate.
The work was performed either for the persons victimized by the youth
or for public agencies. Hill City's police chief used work restitution
for all youthful violators except serious or chronic offenders. Under
his unique program, which he said the court knew of and coridoned, the
juvenile was required to work for the victim of his offense or for the
city for a specified Tength of time, again under the threat of court
referre” should he fail to meet the terms of the restitution program.
Although no data was available on the success of such work restitution
programns, the departments which used it felt it was a very effective
disposition option for handling juveniles. Some departments believed
that the restitution program, ir xddition to atoning for damages, also
served as a deterrent to future illegal acts by the youth.

A third variation in informal disposition occurred in Spring-
field where the police department, when dealing with a juvenile of-

fender during the school year, would explain the situation the youth

justment by the state's attorney, the police program has no similar
requirement. The threat of court referral points out the involuntary
nature of restitution programs. Many studies have concluded that vo-
lTuntary participation in a diversion program affords the maximum reha-
bilitative effect (see, e.g., Kobetz, supra n. 34, at 71) and that Tess
coercive means of assuring compliance with the informal disposition than

the threat of filing a petition should be developed. For example, posting

a performance bond or informing the child that he will be ineligible for
informal disposition in the future if he fails to complete his agreement.
See, e.g., Comment, "Alternative Preadjudicatory Handling of Juveniles in
South Dakota: Time for Reform," 19 &£,D.L.Rev. 207, 222 ?1974). Another
problem with the restitution programs is that there is nothing to prevent
1aw enforcement overreaching by filing a petition even though the youth
has satisfactorily completed the program.
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was in to both the parents and school guidance counselor, and turn re-
sponsibility for the youth over to the guidance counselor. This ap-
proach was used only in the case of minor violations.

This overview of juvenile law enforcement in South Dakota em-
phasizes the tremendous amount of discretion which police and sheriff's
departments exercise in formulating individual juvenile procedures for
handling juveniles. Not only does this result in inconsistent law en-
forcement practices between departments, but in many instances the
"standard, unwritten procedures" developed and the deviations which were
allowed from them are contrary to the admittedly brief and superficial
state Taw which deals with the handling of juveni]es.38 Two factors
contribute to the high degree of diversity in juvenile procedure and the
lack of adherence to the juvenile code.

First, almost all agencies agreed that their primary goal was to
deter juveniles from committing further crimes and not strict Taw en-
forcement.32 Further, law enforcement agencies felt they were more ef-
fective in providing deterrence than the courts. In fact, many agencies

specifically stated that they were extremely unhappy with the perfor-

38§g§3‘g;g‘, n. 27, n. 31, and n. 32, supra.

39This "primary goal of deterrence” as perceived by the law en-
forcement agencies interviewed seems to be at odds with the rehabilita-
tive role often cited as the foundation of the juvenile justice system.
V. Streib, "The Informal Juvenile Justice System", 10 J. Mar. J. Prac.
& Proc. 41, 51 (1976) concludes, "As stated in Kent, 'the state is
parens patriae rather than prosecuting attorney and judge.' Indeed,
rehabilitation of the child is the predominant goal of the entire for-
mal juvenile justice system." This perceived goal also seems contrary
to the proper police role--poth in a constitutional and rezlistic
sense. Constitutionally, the police role as a member of the executive
by inch, is enforcement of the law. Meting cut dispositions for deter-
rence purposes is clearly outside that enforcement role. Realisti-
cally, lTaw enforcement personnel do not have the necessary training
in juvenile treatment to effectuate their avowed purpose of deterrence.
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mance of the juvenile court system.

Secondly, the general lack of training in juvenile Taw and pro-
cedure, as demonstrated in the Police Manpower Survey Section, may have
contributed to the problem of disparity in the handling of juveniles.
Both of these Factors demonstrate the necessity for adequate statutory
and administrative guidelines to assure some degree of conformity. The
factors also point out the importance of specific training for officers
in handling juveniles and the need for an educational background in the
philosophy of the juvenile justice system. Such guidelines and train-
ing would provide direction and serve to clarify the police role in the
juvenile justice system.

B. MANPOWER ALLOCATION TO JUVENILE OPERATIONS

Of the 26 police departments and 14 sheriff's departments sur-
veyed, only four police departments and one sheriff's department speci-
fically assigned officers to handle juvenile matters. The four police
departments were: Sioux Falls with five juvenile officers, Rapid City
with one juvenile officer and two school liaison officers, Watertown
with one juvenile officer, and Pierre with one juvenile officer. Pen-
nington County Sheriff's Department designated two officers as schoo]
liaison deputies.

Of the four police departments with juvenile officers, two
felt a need for additional mannower in the juvenile area. Rapid City
believed they needed an additional juvenile officer while Pierre sta-
ted they needed one school Tiaison officer in addition to their juve-
nile officer. Four police departments which did not have specifi-
cally assigned juvenile officers (Aberdeen, Yankton, Brookings, Ver-

million) indicated a need for one. The Belle Fourche Police Depart-
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ment did not feel a need for a juvenile officer, but was attempting to
get funding for a county-wide school 1iaison officer. Thus, of the
nine police departments in cities over 5,000 responding to the survey,
all but one (Lead Police Department) either had or felt the need for at
least one juvenile officer. None of the 17 police departments in
cities under 5,000 said they needed a juvenile officer, although sever-
al stated that ideally they would 1ike to have a juveniie officer, but
it was not financially practical.

Among sheriff's departments, only Pennington and Minnehaha, the
two largest counties in the state, felt a need to add a juvenile offi-
cer, each indicating that one officer would be valuable to their juve-
nile police work. None of the other sheriff's departments felt that
they handled enough juvenile cases to justify the special deputies.

The procedure for processing juveniles in the 22 police and 13
sheriff's departments who did not employ a juvenile officer varied.
Three police departments stated that all juveniles were processad by
the police chief or assistant police chief, and two additional depart-
ments said that one or two officers were assigned to handle most juve-
nile mrtters. However, the most common procedure, that used by 17 po-
Tice departments and 13 sheriff's departments, was to charge the ar-
resting officer or deputy with the responsibility of processing the

juven11e.40

40Vam‘ous studies on the police role in juvenile justice have
recommended that all police departments should establish a unit or of-
ficer specializing in work with juveniles, but recognize that the na-
ture of the allocation will be different from department to department.
For smaller departments it is recommended that at least one officer
should be assigned the responsibility of handling juvenile offenders



64

C. REQUIRED TRAINING FOR JUVENILE OFFICERS

0f the four police departments and one sheriff's department
which employed juvenile officers or school Tiaison officers, none de-
manded that they receive special training beyond that required of all
officers. However, two police departments did require a certain amount
of experience on the force to be eligible for the position of juvenile
officer. The Sioux Falls Police Department required four years experi-
ence on the force although no exact Tength of time was specified.

Although none of the departments insisted on additional train-
ing as a prerequisite to juvenile work, most of the juvenile officers
had some juvenile training. The level of training for juvenile offi-
cers in dealing with youths, will be discussed at greater length Tater
in this report.

D. DEPARTMENT PERCEPTIONS OF TRAINING NEEDS

A majority of the departments surveyed felt there was no need
for agency parsonnel to receive specific training in the handling of
juvenile problems. Only eight (31%) of the 26 police departments and
three (21%) of the 14 sheriff's departments expressed a desire for
specific training in dealing with juvenile offenders and problems.

Table 30 categorizes the number and percent of agencies stating a need

and other matters, along with his regular duties. See p. 130 infra
and also Institute of Judicial Administration, American Bar Associa-
tion, Standards Relating to Police Handling of Juvenile Problems §4.1A
\Tentat1ve Oraft 1977) |hereinafter cited IJA/ABR Standards], Kobetz,
n. 34 supra, at 180, National Advisory Commission on Criminal Justice
Syandgr s and Goals, Report on Police, Standard 9.5, "Juvenile Opera-
tions" 221-224 (1973), [hereinafter cited NAC, Report on Pojice], and
South Dakota Criminal Justice Commission, Criminal Justice Standards
gnd Goals for South Dakota, Police Standard 8.2 (December 1976) !here-
inafter cited S.D. Standards and Goals].

N Tm T e
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for juvenile trqining for personnel according to population and the
type of agency.
Table 30
Number and Percent of Police and Sheriff's Departments

Stating a Need for Juvenile Training for Personnel
According to Population of Jurisdiction

think they had enough of a juvenile problem to justify the expenditures

Population of Police Departments Sheriff's Departments
Jurisdiction N % N %
Over 25,000 0 0 1 33
15 - 25,000 - - 1 33
5 - 15,000 4 67 1 17
1T - 5,000 4 36 0 0
Under 1,000 0 0 - -
TOTAL 8 31 3 21

Police departments expressing juvenile training needs were all
in cities between 1,000 and 15,000. The police departments in cities
over 25,000 reported that their officers were all well trained and pro-
ficient in dealing with juveniles, mostly because of in-service train-
ing.4] In contrast, police departments in cities under 1,000 and those

in cities between 1,000 and 5,000 that felt no training needs, did not

of time or money for juvenile training.42 Training in counseling and

41Compare this perception by department representatives in
cities over 25,000 with the training needs specified by juvenile offi-
cers work in cities of over 25,000, it is clear that they feel that
fur?her training would be helpful, while their superiors feel differ-
ently.

42The explanation offered by departments in cities of under
1,000 for their lack of juvenile training needs is subject to some
criticism. First, the offense rate per 1,000 of cities under 1,000
in the survey is more than twice that of other population categories--
124.7 as compared to 55.6, 52.9, 52.7--SAC, Juvenile Offender, supra




66

communication with juvenile offenders was the most frequently cited
instructional need by police departments. These skills were specified
by five of the eight police departments while two stated a need for
training in standard juvenile procedures and interpretation of the juve-
nile code. The remaining responses designhated needs for training in
crime prevention, recordkeeping, and vandalism investigation, each of
which was specified by one department.43

The desire to obtain juvenile training was apparently unrelated
to county population for sheriff's departments since no more than one
department in any population category stated any training needs. The
training needs listed hy the three sheriff's departments indicating
specific shortcomings included training in the drug area, a need for
education in juvenile paperwork (particularly that required by the
courts), and a need for training in juvenile law, cach with one re-
sponse. Tha sheriff's department which stated a need for juvenile Taw
training suggested that the best way for all segments of the juvenile
justice system to understand their interrelated legal rights and re-

sponsibilities would be to conduct a policy meeting of law enforcement

n. 17, (Table 27) at 46. Second, while cities under 1,000 have

only 1.%% of the juvenile population in the survey sample, they

had 3.3% of the reported juvenile contacts (computed using Table 11
supra p. 18 and SAC Juvenile Offender, supra n. 17, (Table 27) at 46.
Third, since generally Jjuvenile crime makes up 50% of the total 1«
enforcement workload, there is no reason why it would not be the same

or ?rg?ter in cities under 1,000 (SAC, Juvenile Offender, supra n. 17,
at 157).

A3The total number of specified training needs (10) exceeds

the number of departments (8) because two departments stated needs for
two types of training.

<‘
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personnel, judges, state's attorneys and court service workers within
each court circuit.

Overall, only 28 percent (11) of the 40 Taw enforcement agencies
surveyed stated a need for juvenile training for agency personnel. The
most frequently mentioned training needs were for training in counseling
and communicating with juvenile offenders which was indicated by five
agencies, while three agencies cited a need for training in juvenile law
and procedure. For the remaining 72 percent of the agencies, the rea-
son most frequently given for not desiring additional training in deal-
ing with juveniles was that the low volume of juveniles handled (other
than for traffic violations) did not justify the investment of time and

money for training.

E. POLICE MANPOWER SURVEY

1. General Purpose

In addition to questioning a single representative from each po-
lice department regarding training needs and general procedure, an at-
tempt was made to gather similar information from individual officers.
Juvenile and regular officers were sampled to determine their personal
characteristics and levels of education and experience. Information was
also sought concerning the allocation of time to certain juvenile duties
and the 1importance the officer attached ftec these duties. This data was
gathered by distributing a questionnaire to all juvenile officers of the
sample police departments and to randomly selected regular officers of
randomly designated police departments in the survey.

2. Personal Characteristics., Education and Experience

A11 ten juvenile officers returned completed questionnaires,

while only 41 percent of the regular officers responded (18 of 44). Few
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meaningful comparisons can be made between population categories because
of the Tow number of questionnaires returned by officers in smaller
cities. Therefore, comparisons are limited to those between juvenile
and regular officers. Table 31 presents the number of questionnaires
distributed and the number returned, according to city population cate-
gory.

O0f the 10 juvenile officers who returned questionnaires, nine
were male and nine were white. There was one white female and one In-
dian male respondent. A1l 18 regular officers who responded were white
males. Juvenile officers ranged in age from 27 to 46, with their medi-
an age being 39. The distribution in the ages of the regular officers
surveyed was greater than juvenile officers, from 23 to 67. However,
the median age of the regular officers responding to the questionnaire
was youngey at 33.5 years. Despite some differences, the typical of-
ficer, was a white male between 25 and 50 years old, with regular of-

ficers tending to be younger than juvenile officers.

Table 31

Police Manpower Questionnaire Return Rate
for Juvenile Officers and Other Officers According
te Clty Population Category

City Juvenile Oificers Regular Orfficers

Population Dist, Returned “Ret. Dist. Returned “Ret.,
Over 25,000 8 8 100 5 5 100
5.15,000 2 2 100 1z 10 53
1-5,000 - - - 15 0 o]
under 1000 - - - 5 3 60

TITAL 10 10 100 44 18 41

Juvenile officers were almost twice as 1ikely as regular of-
ficers to have some college experience. Of the 10 juvenile officers,
all had high school diplomas and seven had some college experience.
Three (17%) of the regular officers did not graduate from high school,

and only seven (39%) had ever attended college. College coursework
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for both juvenile and regular officers tended to be related to their
work as police officers (Table 32). Five of the seven juvenile officers
and four of the seven regular officers with college experience Tisted
their major coursework in police-related fields such as criminal justice,
law enforcement, psychology or sociology. Only one juvenile officer
{sociology) and two regular officers (sociology/political science; Eng-
1ish) reported having bachelor's degree, and none held graduate degrees.

Table 32

Major Areas of College Coursework of
Police Officers Returning Completed Questionnaires

Major Area Juvenile Officers Regular Qfficers
of N % N %
Coursework
Criminal Justice 1 10 0 0
Law Enforcement 0 0 3 17
Psychology 2 20 0 0
Sociology 2 20 1 10
Unrelated Area 2 20 2 20
No Response 0 0 1 10
No College 3 30 11 61
TOTAL 10 - 18 -

Juvenile officers possessed more experience as law enforcement
officers than their regular police counterparts. A1l 10 juvenile of-
ficers had served at least five years on the force, with the length of
service ranging from five to sixteen years. On the other hand, 44 per-
cent (8) of the regular officers reported less than five years experi-
ence and the length of service ranging from two to 23 years. The madi-
an Tength of service was 11.5 years for juvenile officers compared with
only 5.0 years for regular officers.

Only one of the juvenile officers served less than two years on
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the regular force prior to their work with youths. Length of experi-
ence before specializing in the juvenile area ranged from none to 16
years, with the median length of five years. The one juvenile offi-
cer with no prior law enforcement experience had two years experience
as a housemother, a bachelor's degree in sociology with a minor in
psychology, and had done graduate work in criminal justice. Juvenile
officers had lengths of service from three months to 11 years with the
median term as juvenile officer being slightly over three years.

However, very few officers had occupational experience working
with juveniles prior to becoming police officers. Only one juvenile
official (the housemother of the two years), representing 10% of the
juvenile officers and two (11%) of the regular officers (a high school
teacher of 9 years; and a coach for 2 summers) had previcusly worked
with juveniles before becoming law enforcement officers. In general,
all experience working with juveniles was as a police officer.

3. Comparative Analysis of Juvenile Duties

Naturally, juveniie officers responding to the questionnaire
reported spending a significantly greater portion of their typical
work day on juvenile matters then did regular officers (Table 33).

A11 juvenile officers claimed to spend no less than one-fourth of a
typical day working on juvenile concerns, and 80 percent estimated de-
voting about three-fourths of their time to juvenile matters. On the
other hand, almost all regular officers (94%) reported spending less
than one-half of their typical day attending to juvenile police work,
and half the regular officers put in less than 10 percent of their

time on juvenile matters.
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Table 33

Percent of Typical Work-day Spent
on Juvenile Matters by Juvenile
Officers and Regular Officers

Percent of Time Juvenile Officers Regular Officers
Juvenile Matters N % N %
Over 75% 8 80 0 0
50 ~ 75% 1 10 ] 6
25% -50% 1 10 5 28
10 - 25% 0 0 3 17
Under 10% 0 0 9 50
TOTAL 10 - 18 -

Along with spending more time on juvenile concerns, juvenile
officers also reported allocating this time differently than regular
officers. When the officers in the sample were asked to indicate
which juvenile activities consumed more of their on-duty time, juve-
nile officers generally responded that filling out forms and reports
was their most time-consuming activity. Actual counseling of youth
was the second activity mentioned and investigation third. Regular
officers indicated their most frequent juvenile-related activity was
investigation, followed in order by juvenile paperwork, patrol, and
juveni1é arrest procedures.

Consistent with their respective law enforcement roles, juve-
nile officers reported spending more of thejr juvenile-related time
counseling juvenile offenders and on school-police 1iaison work.
Regular officers accorded more time to juveniles during patrol and
actual juvenile arrests.

Unfortunately, the actual allocation of time to juvenile-

related activities did not correspond to what offijcers saw as their
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most significant activities. While juvenile officers attached the most
importance to counseling of juvenile offenders, in actuality, paperwork
consumed more of their juvenile-related time; counseling was second in
actual time spent. Developing informal contacts was rated second in im-
portance to juvenile officers, but was not 1isted as an activity to
which a great deal of time was allocated. Investigation and school-
police Tiaison were the third and fourth ranked vital activities in the
eyes of juvenile officers.

The activities which regular officers rated most highly also
proved incongruous with the actual time spent on each activity. Al-
though investigation and paperwork were the most time-consuming activi-
ties of regular officers, they were not included in the list of activi-
ties regular officers saw as important in handling juveniles. Instead,
the officers indicated that making informal juvenile contacts should be
their top priority. This perceived value of establishing informal con-
tacts with youths again was not reflected in the regular officers' 1ist
of most frequent-related activities. Counseling of juvenile offenders
was considered second in importance by regular officers but also was
not designated a priority time concern. Patrol and school liaison were
considered the third and fourth most important juvenile activities. In
Tine with their respvective roles, juvenile officers did stress the im-
portance of juvenile counseling and investigation more than regular of-
ficers who emphasized patrol and juvenile arrest procedures to a
greatar degree.

Although all officers reported spending a great deal of time
fi11{ng out forms and reports, they all saw this work as relatively un-

important., Contrarily, most officers emphasized the importance of in-
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formal contacts, but few reported spending much time on this activity.
Similarly, counseling juvenile offenders was rated as very important
but, few officers (especially regular officers) stated it consumed a
Targe amount of their on-duty time.

4. Level of Training and Officer Perception of Training Needs

Forty percent (4) of the 10 juvenile officers and 56 percent
(10) of the 18 regular officers reported that they had attended the
three-week Basic Training Session at the Criminal Justice Training Cen-
ter in Pierre. This basic training includes a brief section on juve-
nile law and procedure.

Beyond this basic training, 70 percent (7) of the juvenile of-
ficers compared with 22 percent (4) of the regular officers reported
attending additional juvenile training sessions. This disparity is
even more obvious when the number of training sessions attended by
juvenile officers is contrasted with the number attended by regular
officers. Of the seven juvenile officers who had other training, one
attended one session, one participated in four sessions, three atten-
ded five sessions, and two had additional training sessions. Three of
the four regular officers with additional training reported attending
only one session, while the remaining regular officer went to three
sessions.

In Table 34 the additional training sessjons are translated in-
to eight hour days. Juvenile officers devoted a significantly greater
number of days to juvenile training sessions than did the regular of-
ficers. Sixty percent of the juvenile officers reported attending 15
or more days of juvenile training; only 11 percent of the regular of-

ficers had more than three days of juvenile training.
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Table 34

Tetal Number of Days of Juvenile Training
Attended by Juvenile Officers and Regular O0fficers

Days of Juvenile Officers Regular Officers
Training* N % N %
25 - 35 3 30 0 0
15 ~ 24 3 30 0 0
10 - 14 0 0 2 11
three 1 10 1 6
one 0 0 1 6
none 3 30 14 77
TOTAL 10 - 18 -

* one day = eight hours.

The types and titles of juvenile training attended by these
officers varied considerably, from permanent schools, to college
courses, to Tocal seminars. A Tlisting of the titles and the lengths
of the training sessions attended, along with the numbers of juvenile
and regular officers attending each, is presented in Table 35. The
most popularly attended sessions were the three-day Juvenile Officers's
Institute Seminars.

Overall, as one might expect, juvenile officers had far more
special training in juvenile matters than did regular officers. Sig-
nificantly, the three officers that reported no special training were
also the only three with Tess than a year's experience as juvenile of-
ficers. Thus, all Jjuvenile officers with appreciable experience sup-
plemented their 1imited training and job experience with juvenile
training sessions.

Regular officers expressed a more general need for training in
all juvenile job activities except patrol, juvenile paperwork, and po-

tice sponsored activities, and overwhelmingly indicated a need for
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Table 35

Juvenile Training Sessions Attended by Juvenile
Officers and Regular Officers Who Completed
the Police Manpower Questionnaire

. . Juvenile} Regular
Title Location Length Officersl Officers

Juvenile Officers Inst. Seminar | Mpls., MN 3 days 9 0

l Juvenile Officers Inst. Seminar | Rochester, MN 3 days 4 N
Juvenile Justice Seminar Denver, CO 15 days 1 0
IJuvenile Justice Seminar Bloomington, IN{2 days 1 0

‘ lChild Abuse Denver, CO 2 days 1 0
Police-School Liaison Clinic Flint, MI 5 days 2 0
‘ lMaking a Difference with Youth | Aberdeen, SD |5 days 2 0
Group Counseling Workshop Rapid City, SD |5 days 2 0
lFederal Drug School Rapid City, SD |10 days 2 0
Facts and Insights Rapid City, SD |3 days 1 0

I Indian Workshop Roswell, NM 5 days 1 0
FBI Inservice Rapid City, SD ? 1 0
Juvenile Delinguency (3cred.) USD/SDSU 3 semester 1 2

hours
l Corrections (3cred.) USD 3 semester 1 0
hours
Juvenile Court System Pierre, SD 4 hours 1 1
Beer in Pierre Jr. High Conf. Pjerre, SD 6 hours 1 0
Police Academy (20 days) Sioux City, IA j1 day 0 1
juvenile
FBI Training School [ Sioux Falls, SD ? 0 1

*Some of these training sessions did not deal wholly with juvenile
matters. An attempt was made to list only the portion of the
total time which was directly relevant to juveniles.

¥ Several of the training sessions were held periodically, and some
officers attended more than once. For example,
Institute Seminar is a yearly occurrence,
five times. Naturally, the material covered would not be the same
each time.

the Juvenile Officers
and one officer had attended




TABLE 36

Number and Percent of Juvenile Officers and
Regular Officers Stating a Need for Training

in Each of Ten Juvenile Job Activities

Juvenile Officers

Regular Officers

Activity N % N %
1. Patrol 2 20 2 11
2. Investigation 5 50 6 33
3. Juvenile arrest 1 10 8 44
procedures
4. Filling out forms 1 10 3 17
and reports
5. Juvenile court duty 1 10 6 33
6. Record maintenance 1 10 6 33
and filing
7. School-police 1iaison 1 10 9 50
8. Police sponsored 0 0 5 28
youth activities
9. Informal juvenile 1 10 9 50
contacts
10. Counseling juvenile 4 40 16 89

offenders
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training in counseling Jjuveniles (89%), (Table 36). Close to half of
the regular officers felt they need training in the areas of juvenile
arrest procedures (44%), school-police liaison (50%). Generally, juve-
nile officers felt relatively competent in the ten job activities.
The only activities in which a significant number of juvenile officers
expressed a need for further training were juvenile investigation (50%)
and juvenile counseling (40%). Regular officers probably expressed a
greater and more general need for further training because of their
Tack of juvenile training background.
5. Summary

The ten juvenile officers who compieted the questionnaire ac-
counted for almost all juvenile police officers in the state.* There-
fore, the above information is nearly a complete picture of juvenile
police officers in South Dakota. On the other hand, because of the
small number and selective nature of questionnaires returned by regu-
lar officers, it is doubtful that those responding were a completely
representative sample of regular police officers in South Dakota.
Thus, it cannot be stated conclusively that juvenile officers in the
state, on the average, are older, more educated, and have more law en-
forcement experience than regular officers.

However. since most regular officers who completed the ques-
tionnaire served on Targer police departments which in general en-

courage more trajning for personnel than do small town departments,

44As far as is known, there are only two other juvenile po-
lice officers in South Dakota; one in Mitchell and the other in Huron.



it is a reasonable conclusion that very few reqular police officers in
the state have had any formal training in dealing with juveniles. On
the other hand, all juvenile officers (except those who very recently
began to serve in this capacity) have participated in various training
programs related to their juvenile duties.

With regard to future training needs, a good share of juvenile
officers and regular officers stated interest in a variety of training
areas. The most frequently stated training need, by both juvenile and
regular officers was for training in counseling juvenile offenders
(which was also the most frequently stated training need by police

chiefs interviewed).




ITI. LEGAL IMPLICATIONS

A. INTRODUCTION

The preceding chapters have dealt with the data and materials
obtained from interviews of sample law enforcement agencies in South
Dakota., Although mention was made and examples were given in instances
where th2 practices of South Dakota law personnel varied substantially
from the state Juvenile Code, no general analysis was made of the legal
implications of handling of juveniles by law enforcement agents. This
chapter will explore the salient legal issues associated with police
contact with youths and the rights of juveniles who encounter law
officers. References will be made to the South Dakota Code, model
aéts, significant case law, and the Constitution. Portions of similar
stucies undertaken by other writers will also be included.

‘ In section B, the statutory rules governing the taking of
juveniles into custody are examined. The sweeping jurisdiction granted
to the juvenile court and to Taw enforcement personnel is scrutinized
and the probiems inherent in the Tanguage of these statutes and the
manner in which they are manipulated by the juvenile justice system
are discussed.

One important Tegal issue arising out of piiice handling of
youths concerns the applicability of adult Taws of arrest to juvenile
situations. This inquiry and the related question of whether the
fourtn amendment protection against unreasonable seizures and its
exc1u§10nary rule can be applied in juvenile cases is included in
section C.of this chapter.

79
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When officers take a juvenile into custody, they are subject
to a number of statutory and constitutional duties. Yet, despite
these responsibilities, police are allowed great latitude in their
decisions concerning what to do with a child once he is in custody.

This problem is discussed in section D.

Section E focuses on law enforcement's role as the primary
diverter in the juvenile justice system. The survey's data on the
extent of informal handling of juveniles is ccmpared with other studies,
as are the criteria used by South Dakota departments in the dispositional
decision.

It is important to recognize that this chapter does not pretend
to address all the legal issues relevant to a discussion of police
handling of juveniles. For example, we do not consider such important
areas as search and custodial interrogation of juveniles, juvenile
waiver of Miranda rights, or consent to search. Data was not collected
on the actual practices related to such issues, thus legal analysis must
wait for future reports.

B, STATUTORY AUTHCRITY FOR TAKING THE CHILD INTO CUSTQDY

Historically, the jurisdictional scope of the juvenile court
has been very broad, including not only conduct that would be criminal
if committed by an adult, but also more general youthful misbehavior
such as truancy, runaway, or incorrigibility, as well as neglect and
dependency cases,®® It is clear that most state statutes and model
acts condone this expanded power and coordinately grant police broad

authority to place children in custody. Notice Section 13 of the

45A1though neglect and dependency are within the jurisdiction
of the juvenile court, they fall outside the scope of this report.
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Uniform Juvenile Court Act:46

Section 13. Taking into Custody
(a) A child may be taken into custody:

(1)

(2)
(3)

(4)

Rursuant to an order of the court under this
cts

pursuant to the laws of arrest;

by a law enforcement officer (or duly
authorized officer of the court) if there

are reasonable grounds to belijeve that

the child is suffering from illness or
injury or is in immediate danger from his
surroundings, and that his removal is nec-
essary; or

by a law enforcement officer (or duly autho-
rized officer of the court) if there are rea-
sonable grounds to believe that the child has
run away from his parehts, guardian, or other
custodian.

(b) The taking of a child into custody is not an arrest,

except for the purpose of determining its validity
under the constitution of this State or the United

States.

South Dakota's comparable provisions are S.D.C.L. §826-8-19.1
and 26~8-19.7 which provide:

26-8-19.1

Taking child into temporary custody without

court order--Authority of law enforcement or juvenile
probation officers,
~-A child may be taken into temporary custody by a law
enforcemant officer without order of the court:
(1) When he is subject to arrest under the provisions
of 8823-22-7 to 23-22-9;

(2) When he is abandoned or seriously endangered in
his surroundings or seriousiy endangers others,

and immediate removal appears to be necessary
for his protection or the protection of others; or
(3) When there are reasonable grounds to believe that
he has run away or escaped from his parents, guard-
ian or custodian,

A juvenile probation officer may take a child into

temporary custody under any of the circumstances stated
in the preceding paragraph, or if he has violated a con-

dition of probation, provided the child is under the
continuing jurisdiction of the circuit court.

46Nationa1 Conference of Commissioners on Uniform State Laws, "Uni-

“form Juvenile Court Act" (1968) [hereinafter cited "Uniform Juvenile Court

Act"]. See also United States Department of Health, Education and Welfare,
"Model Acts for Family Courts and State-Local Children Programs" (1968) for

a similar provision,
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26-8-19.7 Taking temporary custody or detention of child
not arrest.--The taking of a child into temporary cus-
tody or detention under 8826-8-19,1 to 26-8-19.6, inclu-

sive, is not arrest, nor does it constitute a police
record.

The obvious cenfusion which arises when dealing with nebulous

provisions such as these concerns the applicability of the law of

arrest to contacts betwcen police and children. Ferster and Courtless

note:

The confusion about whether the Taw of arrest
applies to juveniles stems from the language
used in many of the juvenile codes. The phrase
"taking into custody," instead of "arrest," is
used in thirty-six jurisdictions. Fifteen of
these laws specifically say that the process

does not constitute an arrest...This terminology
is consistent with the allegedly non-punitive
orientation of the juvenile system. Unfortunate-
ly, legistation concerning the rules which should
govern taking juveniles into custody was almost
non-existent until the mid-1960's.4

The perplexity of the situation is compounded further in that,

««.by allowing the police to take juveniles into cus-

tody under the same statute both when they have committed
acts that justify their arrest and prosecution and when
they have committed no such acts but require assistance

or protection, the application of the fourth amendment
standards to such a statute becomes blurred and confused.48

Samuel Davis refers to the case of Daniel R.49 as indicative

of the type of abuse which is predictable under such ineffective

(1969).

47Ferster and Courtless, supra n. 35, at 582.
4813a/ABA Standards, supra n. 40, at 64.

491n re Daniel R., 274 Cal. App. 749, 79 Cal. Rptr. 247
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statutory direction:

A California appeliate court was called
upon to review the decision of a juvenile
court that a sixteen-year-old boy who
admitted to selling marijuana was in dan-
ger of leading a "dissolute life." Al-
though the decision was reversed for lack
of sufficient evidence, the appellate

court expressed no concern over the fact
that the juvenile had been taken into cus-
tody with neither warrant nor probable
cause...the juvenile was not adjudicated

a ward of the court on an allegation that
he violated a criminal Taw but rather on

an allegation that he was in danger of
leading an idle, dissolute, lewd, or im-
moral 1ife,..This suggests that the police,
in the absence of probable cause to believe
that the youth had committed a criminal
offense, relied instead on the much broader
"protective" jurisdiction that permits a
youth to be taken into custody where he

is "seriously endangered in his surround-
ings" or is "in danger of leading an idle,
dissolute, Tewd, or immoral 1ife,"50

South Dakota, as well as a number of other states, has appa~
rently followed the lead of the Uniform Juvenile Court Act, supra,
by including a provision which allows an authorized officer to take
custody of & youth pursuant to an order of the court.5! However,
as has recently been observed, South Dakota's statute and other

states with gimilar provisions, "are not clear on the procedures

50s, pavis, Rights of Juveniles: The Juvenile Justice
System 44 (1974) [hereinafter cited Davis].

51s.p,C.L. §26-8-19. Apprehension of child on warrant-
Promise of parent or quardian to produce child at hearing.
In case a warrant is issued for the child
any officer authorized by the laws of this
state to make arrests, including a probation
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to be followed or the criteria to be applied in the issuance of

[y
such order.52

C. APPLICABILITY OF THE LAW OF ARREST

The primary constitutional regulation regarding arrests is
contained in the Fourth Amendment:3"The right of the people to
secure in their persons, houses, papers and effects, against unrea-

§anab1e searches and seizures, shall not be violated, and no warrants
| shall issue, but upon probable cause, supported by oath or affirmation
and particularly describing the place to be searched, and the persons
or things to be seized,"%%

In the adult criminal process, the Taw authorizes and, in

fact, expressly prefers arrests to be made pursuant to warrants issued

officer of the court, may take such child
into custody and bring him before the court,
but in any such case where a warrant is issued
for the child the court or other officer may
accept the verbai or written promise of the
parent or guardian or other person notified
under the provisions of §26-8-13 and 26-8-15,
or other person having custody of the child
at the hearing of such case, or at any other
time to which the same may be adjourned or
continuad by the court.

52| aw and Tactics, supra n. 19, at 63.

3UQS. Const, amend. IV,

47he South Dakota Constitution Art. VI §11 similarly provides:

“The right of the people to be secure in their persons, houses, papers
and effects against unreasonable searches and seizures shall not be
violated, and no warrant shall issue but upon probable cause supported

by affidavit particulariy describing the place to be searched and the
person or thing to be séjzed."
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by neutral and detached magistrates.55 These warrants must be based
upon sufficient probable cause to conclude that a felony has been
committed and that the person to be arrested committed it.26 In spite
of this preference for warrants, in the majority of adult criminal cases
arrest warrants are not constitutionally required57 and most arvrests
are warrantless.,>8

A youth may be taken into custody on the same grounds as would
justify an adult arrest. However, as noted in the previous section,
the statutory authority of police to take custody of children is much
broader than in an adult arrest circumstance and this has, in part,
precipitated considerable confusion as to whether the adult law of
arrest is applicable to juvenile situations. This uncertainty has
been heightened by court decisions and statutes describing the juve-
nile process as protective rather than punitive and the proceedings
as civil rather than criminal, thus encouraging the notion that a

separate set of rules and principles governs police-juvenile en-

counters.59

55giordenello v, U.S., 357 U.5. 480 (1958); State v. Kietzke 186
N.W.2d. 557 (5.0. 1971).

5650ine11i v. U.S., 393 U.S. 410 (1969); State v. Hermandson,
169 N.W.2d 255 (5. 1969 ; State v. Glick, 201 N.W.2d, B67 (5.D. 1972).

57¢er v. California, 374 U.S. 23 (1963).

SSDavis, supra n, 50, at 46.

5919, at 39, S. Fox, The Law of Juvenile Courts in a Nutshell,
94 (1971) Thereinafter cited Fox]. This emphasis on the civil rather
than criminal nature of juvenile proceedings appears in S.D.C.L. §26-8-30
(1976), which provides that adjudicatory hearings be conducted under "the
applicable law and rules of civil procedure.”
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Additionally, the belief that the law of arrest does not apply to
Juveniles is encouraged by the existence of legislation such as
S.D.C.L. §26-8~19.7 which provides that the taking of a child into
temporary custody does not amount to»an arvest,60

The Supreme Court of the United States has done 1ittle to
clarify this situation. As Professor Davis indicates: "It is no
doubt in reliance on the failure of the courts, in particular the
Supreme Court, to deal with the issue of arrest that has led offi-
cers to conclude that the constitutional safeguards attending an
arrest do not necessarily apply with full force to taking a juve-
nile into custody.61 Since the Supreme Court has never specifically
confronted the issue of the applicability of the Fourth Amendment
to a juvenile court context, other potential sources of guidance
must be examined,

Professor Sanford Fox notes that under the landmark decision
of In re Gault:%?2 "Since juveniles are now entitled to the fairness
guaranteed by Fourteenth Amendment Due Process, and due process has
been held to incorporate Fourth Amendment protections, there seems
little doubt that arrests. . .of juveniles must meet constitutional
standards.®3 1n fact, IJA/ABA Juvenile Justice Standards Project

volume entitled Police Handling of Juveniles Problems states: "In

any event, in spite of the absence of direction from the Supreme

60s.p.C.L. §26-8-19.7 (1976).
61Davis, supra n. 50, at 40.
%2In_re Gault, 387 U.S. 1 (1967).
63Fox, supra n., 59, at 93.
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Court, there is virtual unanimity nationally that the Fourth Amend-
ment and its exclusionary rule applies to juvenile court cases."04
The unanimity described refers to the decisions of lower courts and
the language employed in State v. Lowry is exemplary:

Is it not more outrageous for the police to

treat children more harshly than adult offen-

ders, especially when such is violative of due

process and fair treatment? Can a court coun-

tenance a system, where, as here, an adult may

suppress evidence with the usual effect of having

the charges dropped for lack of proof, and on

the other hand a juvenile can be institution-

alized-~-lose the most sacred possession a human

being has, his freedom--~for 'rehabilitative'

purposes because th% Fourth Amendment vight is

unavailable to him?69

Other courts have not been so explicit but have assumed
the applicability of the Fourth Amendment.b® The South Dakota
Supreme Court has not, as of yet, addressed the issue of the appli-
cability of the Fourth Amendment to the juvenile justice system
context.
Additional authority for extending juveniles can be extracted

from U.S. Supreme Court reasoning. The authors of the comprehensive

Law and Tactics in Juvenile Cases set forth the test employed by the

Supreme Court in McKejver v. Pennsylvania, 403 U.S. 528 (1971), to

determine whether any constitutional right should be granted to

6410A/ABA Standards, supra n. 40, at 62, For comparable
perspectives and an overview of the case Jaw in this area, see Law
and Tactics, supra n. 19, at 63-66, Fox, supra n. 59, at 92=99, and
M. Paulsen and C. Whitebread, Juvenile Law and Procedure 77-82 (1974).

65230 A. 2d 907, 911 (N.J. 1967). TI1JA/ABA Standards, supra
n. 40, at 61.

66§§g, e.g.,In re Ronny, 242 N.Y.S. 2d 844 (Fam.Ct. 1963).
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juveniles, as representative of such reasoning.®’ They identify the
two prongs of this test: the first doses the question whether a fun-
damental principle of justice is violated by the action which has been
put under constitutional scrutiny, and the second asks whether the
right, if granted to juvenile offenders, would be destructive to the
juvenile justice system by introducing the delay, formality, and adver-
sary quality associated with the adult system.68 The authors apply
these general considerations to the specific issue of extending adult
arrest rules to juveniles in the following manner:

Unquestionably the right of a person to free from

an unreasonable seizure is a fundamental one designed
to protect against the invasion of the "indefeasible
right of personal security, personal liberty, and
private property." Boyd v. United States, 116

U,S. 616, 630 (1886), In Wolf v. Colorado, 338

U.S. 25, 27 (1949), the Court.stated that the
"security of one's privacy against arbitrary
intrusion by the police, which is at the core

of the Fourth Amendment, is basic to a free

society. It is therefore implicit in 'the

concept of ordered liberty' and as such enforc-

ible against the states through the Due Process
Clause." The Court however, held that the exclu-
sionary rule was not an essential ingredient of

the right, a point later reversed in Mapp v. Ohio,
367 U.S. 643 (1961).

It is also clear that the extension of this right

to juveniles would not prove inimical to the juve-
riile system jtself. Application of the adult rules
of arrest would allow a juvenile to challenge the
admission of evidence obtained pursuant to an impro-
per arrest, a procedure which normally occurs prior
to the adjudicatory hearing. Although this might
cause some delay in the hearing, the overall effects
in tending to formalize the process would be much

67Law and Tactics, supra n. 19, at 66.
6814,
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Tess disruptive than those projected by the
introduction of the jury trial, the specific
issue raised in McKeiver v. Pennsylvania,
supra, 403 U.S. at 528,97

D. DUTIES OF A PERSON TAKING A CHILD INTO CUSTODY

Many state statutes and model acts set forth specific provi-
sions governing police procedure if a juvenile is taken into custody.

For instance, Sections 14 and 15 of the Uniform Juvenile Court Act

provide:
Section 14 (Detention of Child) A child taken
into custody shall not be detained or placed in
shelter care prior to the hearing on the peti-
tion unless his detention or care is required
to protect the person or property of others or
of the child or because the child may abscond
or be removed from the jurisdiction of the
court or because he has no parent, guardian,
or other person able to provide supervision
and care for him and return him to the court
when required or an order for his detention
or shelter care has been made by the court
pursuant to this Act.
Section 15. (Release or Delivery to Court)

(a) A person taking a child into custody,
with all reasonable speed and without first
taking the child elsewhere, shall:

(1) release the child to his parents,
guardian, or other custodian upon their
promise to bring the child before the
court when requested by the court unless
his detention or shelter care is warranted
or required under section 14; or

(2) bring the child before the court or
deliver him to a detention or shelter care
facility designated by the court or to a
medical facility if the child is believed
to suffer from a serious physical condition
or illness which requires prompt treatment.
He shall promptly give written notice there-
of, together with a statement of the reason
for taking the child into custody, to a parent,
guardian, or other custodian and to the court.
Any temporary detention or questioning of the

6914.
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child necessary to comply with this sub-
section shall conform to the procedures
and conditions prescribed by this Act
and rules of court,’0

South Dakota's similar provisions are S.D.C.L. §826-8-19,2,
26-8-19.3, and 26-8-19.4:

26-8-19.2, Notice to parents, guardian or custo-
dian of child taken into custody--Release of child
to parents.--When a child is taken into temporary
custody, the officer shall notify the parents,
guardian, or custodian without unnecessary delay
and inform them that if the child is placed in
detention, he has the right to a prompt hearing

to determine whether he is to be detained further.
Such notification may be made by a juvenile police
or law enforcement officer, if the child is so
referred by the officer taking him into temporary
custody.

The child shall then be released to the care of
his parents or other responsible adult, unless
his immediate welfare or the protection of the
community requires that he be detained, The
parent or other person to whom the child is
released may be required to sign a written pro-
mise, on forms supplied by the court, to bring
the child to the court at a time set or to be
set by the court.

26-8-19.3. Term of detention of child taken into
temporary custody.-~A child shall not be detained
by Taw enforcement officials any longer than is
reasonably necessary to obtain his name, age,
residence, and other necessary information and

to contact his parents, guardian, or custodian,
and to deliver him thereto, or to the place of
detention.

26-8-19.4. Notice to court of child taken into
temporary custody.--The officer or other person
who takes a child 1nto its custody must notify
the court at the earliest opportunity that the
child has been taken into custody and where he
has been taken. He shall also file a brief
written report promptly with the court, stating

70" yni form Juvenile Court Act", supra n. 46, 8814 and 15,

am m e
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the facts which led to the child being taken
into custody and the reason why the child was
not released,’]

The reproduced enactments and most other statutes express

a preference for the release of a child to his parents. Yet, it
should be understood that this is merely a preference, not an obli-
gation, and the police officer's responsibility to release is
shrouded with tremendous discretion. Law enforcement personnel
use obscure language resembling that appearing in S.D.C.L. §26-8-19.2
which states that an officer shall release a juvenile "unless his
immediate welfare or protection of the community requires that he
be detained"’2 to hold many youths that do not pose any real danger
to anyone.’3 As noted in a national context:

Despite the statutory preference for release,

police often detain rather than release a

child. A 1964 study reported that although

detention rates vary widely, it was not uncom~

mon for over 50 percent of children referred

to court to be detained. Recent studies show

similar results. For example, one study of

several counties revealed that 66 percent of

those referred to court were detained, while a

study of a community in another state showed a
detention rate of 62 percent.

715,D.C.L. §826-8-19,2, 26-8-19,3, and 26-8-19.4 (1976).
See also S.D.C.L. 26-8-23.1 (1976).

725.D.C.L. §26-8-19.2 (1976).

73E, Ferster, E. Snethen, and T, Courtless, "Juvenile Detention:
Protection, Prevention, or Punishment?", 38 Ford., L. Rev. 161,
168 (1963) reported that "under any reasonable definition of 'dangerous'
danger to the community is not the reason for holding the majority of
detained children in any of the five jurisdictions [studied]."

7414, at 176.
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The South Dakota statutes concerning the duties of a Taw
enforcement officer taking a youth into custody are subject to the
same criticism as has been directed at the Uniform Juvenile Court
Act. Professor Fox concludes that the broad statutory grant of the
authority to detain for the purpose of protecting the community, the
child, and even the child's property is more akin to and is more exten-
sive than "the highly controversial proposals that adults be held in
pre-trial ‘preventive detention' in order to protect the persons or
property of others."7® This preventive detention language found 1in
the South Dakota Code and Uniform Act seems inconsistent with the
proported preference for releasing a child to his parents discussed
earlier and with the articulated goal found in the Comment to section
14 of the Uniform Act to detain youths only "when necessary to assure
their appearance in court."76

Fox also finds fault with a Colorado statute describing the

term of detention of a child placed in custody which is significant

75Fox, supra n. 59, at 106.

76"Uniform Juvenile Court Act", supra n.46, Comment §14. An
alternative to the provisions cited which proportedly emphasizes re-
leasing children into parental custody, arise after the decision is
made to detain the child for his own or the comunity's welfare. It
is release on bail. Significantly, South Dakcta through S.D.C.L.
§26-8-21 is one of only seven states which hav» legislatively provided
for the right to bail for juveniles. See Davis, supra n. 50, at 75.
However, the utility of this provision seems questionable since the
right to bail is rarely exercised and bond is infrequently set in juve-
nile cases. Perhaps the problem is that parents and child are not in-
formed of the right to give security for court appearance. This could
be remedied by including in S.D.C.L. §26-8-19.2 (1976) not only notice
Eo.?arents of the right to a detention hearing, but also the right to
ait,

me =
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because the statute is virtually identical to S.D.C.L. §26-8-19.3
reproduced on page 90. He disapproves of police routinely taking

a child to the station house jmmediately after arrest and believes

an explicit prohibition against station house detention is necessary
to put an end to this practice.’7 His position is buttressed by the
general procedure reparted by the sample law enforcement agencies in
South Dakota of bringing apprehended juvenile offenders to the depart-
ment for disposition notwithstanding the statutory charge that a youth

should not be held for Tonger than reasonably necessary to secure the

essential facts about the child and the case.’8

E. PQOLICE DIVERSION OF JUVENILE CASES

The role of the police as the primary agents of referral or
diversion in the juvenile justice system is now openly recognized.’®
The authors of the IJA/ABA Standards contend that the police have
always performed such a function but without public recognition or

scrutiny.80 The problematical aspect of this practice is not that

77Fox, supra, n. 59, at 109.

/85pe p. 53 , supra. In a recent case interpreting this
statutory charge, In the Matter of V.R., 286 N.W. 2d 832 (S.D. 1978),
the South Dakota Supreme Court adopted an extremely restrictive view
of what constitutes temporary custody for juveniles under S.D.C.L.
§26~-8-19,1, This seems to open the door for more extensive detention
by palice officers than that suggested by the text, in cases where the
situation is found to be noncustodial.

79National Juvenile Law Center, Law and Tactics in Juvenile
Cases 15 (2nd. Ed. 1974); President's Commission on Law Enforcement
and Administration of Justice, Task Force Report: dJuvenile Delinquency
and Youth Crime 9-12 (1967); IJA/ABA Standards, supra n.4U, at 19; S.

WheeTer, L. Cottrell, A. Romasco, Juvenile Delinquency: Its Prevention

and Control 11 (1966); Kobetz, supra n.34, at 163; V. Streib, "The Informal

Juvenile Justice System: A Need for Procedural Fairness and Reduced Dis-

cretion,” 10 J.Mar.J.Prac. & Proc. 41,54-55 (1976); D. Besharov, Juvenile

Justice Advocacy: Practice in a Unique Court 107 (October 1974).

80TJA/ABA Standards, supra n. 40, at 32.
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police disbose of most juvenile cases in one manner or another before
they become court issues, "it is that most police actions are taken on
an ad hoc basis by individual officers and are not guided either by
departmental policies or joint policies with other juvenile justice
agencies.B1

The IJA/ABA Standards offer data from a recent FBI Uniform

Crimes Report to reveal only a fraction of the total extent of police

diversion of juveniles:

According to the over 8,500 reporting police
agencies, 1,709,564 juveniles were taken into
custody during 1974, This figure reflects not
only Crime Index Offenses, but covers all offenses
except traffic and neglect cases, Of this total
police agencies report that 44.4 percent of the
juveniles were handled within their respective
police departments and were released; 47 per-

cent were referred to juvenile court jurisdic-
tion; 2.5 percent were referred to other police
agencies; and 3,7 percent were referred to criminal
courts....These figures reveal only the percentage
of referrals made after a child is taken into cus-
tody. An even higher percentage of all problems
with juveniles are dealt with on the street with-
out any formal action being taken,82

The extensiveness of on-the-street informal dispositions is
reflected in a study conducted by Morris and Hawkins which found that,
"of every hundred youth arrested, only forty reach the court intake
process. Of these forty, only twenty actually reach the court,"83
In Tight of this hard data and the opinions of police officers ques-

tioned throughout the study, Morris and Hawkins approximate that every

8114

e

8214

B3N, Morris and G. Hawkins, The Honest Politician's Guide to
Crime Control 91 (1970).




95

Hundrad youth éhe police arrest represent five hundred "probable
cause" arrest situations.84
In South Dakota, our data reveals that forty-four percent
(2357) of the 5322 juvenile contacts reported by the law enforcement
agencies surveyed were handled 1nforma11y.85 Since the agencies
reported it was general practice for an officer to bring a juvenile
to the department for disposition and that only occasionally did an
officer make an informal disposition in the field, it can be assumed
that most contacts in South Dakota involved custody and therefore,
our data clearly conforms to that reported by the FBI in a recent
Uniform Crime Reports .86
The preceding paragraph documents the extent of informal handl-

ing of juveniles but does t1ittle to reveal the effects of police diver-
sion. A number of writers have commented on the consequences of the
extensive authority of law enforcement officers. Sundeen summarizes
their findings.87

The significance of the police in this process

has been suggested by Lemert when he writes

that through arrests and court referrals the

police have the “"strategic power to determine

what proportions and what kinds of youth prob-
lems become official and which ones are absorbed

8414,
85§gg‘ p. 31 supra.

86Faderal Bureau of Investigation, "Crime in the United States”
-=11 Uniform Crime Reports 177 (1975).

87z, Sundeen, "Police Professjonalization and Community Attach-
ments and Diversion of Juveniles from the Justice System," in Back on
the Street, supra n. 27, at 314,
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back into the community." Beside this
gate~keeping function for the justice

system and its potential labeling effect

on the juvenile, the police may also have
their own Tabeling effect on the juvenile.
For instance, Wattenberg and Bufe concluded
from their study of initial police juvenile
contacts that "the relatively brief contact
between a boy or his family and a police
officer may be highly influential on a future
'career' in delinquency." Also, Gold attri-
buted apprehension by police as the factor
which explained recidivism among a matched
group of juveniles.

As we have previously observed, Taw enforcement authorities

in South Dakota are not governed by sufficient statutory or administra-

tive directives in the exercise of their tremendous discretion.88 South

Dakota, however, is certainly not alone in this regard. Naticnally,

according to Law and Tactics in Juvenile Cases, statutes rarely recog-

nize the exercise of police discretion and police officers must necess-
arily resort to their own judgment to decide whether to make an arrest
and whether detention is appropriate.89 In terms of administrative
guidelines, Kobetz and Bosarge point out that across the country,

“"Many Targer police departments publish police-juvenile procedural
manuals designed to assist the officer in making the correct disposi-
tion."90 Kobetz and Bosarge include, as an example of departmental
guideline develcpment, the commendablie effort of the Chicago Police
Department.91 The relevant provisions of that manual are reproduced

in Appendix B of this monograph for purposes of comparison.

88supra n. 38.

89 aw_and Tactics, supra n. 19, at 67,

90Kobetz, supra n. 34, at 143,
9N14. at 144,
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The National Council on Crime and Delinquency suggests that

police consider the following criteria in determining whether to refer

a juvenile to court:

) the serfousness of the offense;

) the totality of the circumstances, even if

the particular offense is minor;

) repeated offenses;

) lack of cooperation by the child or parents

in seeking voluntary help;

) ;ai]ure of previous casework on a voluntary
asis;

) the services needed are best obtained through
the court and court related agencies;

) the child denies the charge and sufficient

evidence apparently exists to prove his involve-

_ ment; and

(8) any case in which the child has been placed

in detention or should be,92

Very few agencies have adopted such stringent and explicit
guidelines, or any guidelines whatsoever, and it is clear that in
reality police behavior does not conform to such recommendations. As
Besharov comments:

To understand the process of police diversion of

Jjuvenites, which takes place with Tittle outside

scrutiny and largely in the absence of formal cri-

teria; it is essential to kngw how the police ac~

tually make their decisions.
Over the past decade and one-half, a variety of significant studies
have been conducted which have attempted to isolate criteria employed

s .ice in determining juvenile dispositions. Some interesting com-

parisons can be made between those previous efforts and the data pro-

duced in the present study.

92National Council on Crime and Delinquency, Guides for Juvenile

Court Judges 31 (1963).

930. Besharov, Juvenile Justice Advocacy: Practice in a Unique
Court 109 (October 1974},
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In one of the most influential excursions into this realm,
Nathan Goldman concludes that the eriousness of the offense com-
mitted by the juvenile was the single most important factor influ-
encing police dispositional decisions.?% Police were much more in-
clined to refer serious cases than less serious cases to court,35
A number of subsequent studies have confirmed this findinggG and in
our investigation the seriousness of the offense along with the juve-.'
nile's past offenses were the two most frequently mentioned criteria
by the police and sheriff's departments which employed several criteria :
in juvenile disposition.97 Other studies are also in agreement with

the notion that the prior record of the offender is a significant

determinant of juvenile dispositicns.gB
Age also appeared from our data to be an important considera-

tion in the dispositional dacisiond? and accordingly Thomas and Fitch

94Goldman, supra n. 23.
9514, at 278.

96Pi1iavin and Briar, supra n. 4, at 209; R. Terry, "The
Screening of Juvenile Offenders™, 58 J. of CrimL., C.& P.S5. 173, 178
(June 1967); A. McEachern and R. Bauzer, "Factors Relating to Disposi-
tion in Juvenile Police Contacts" in Juvenile Gangs in Centext: Theory,
Research, and Action, 148 (M. Klein and B. Myerhoff, eds. 1967) [herein-
after cited McEachern and Bauzer]; R. Ariessohn, "Offense v. Offender

in Juvenile Court," 23 Juv. Just. 17, 19 (August 1972) [hereinafter
cited Ariessohn].

9see Table 16 supra.

98§gg3 e.g., W, Barton, "Discretionary Decision-Making in
Juvenile Justice", 20 Crime & Delinquency 470, 474 (October 1974),

?i1;avin a?g Briar, supra n. &, at 210, McEachern and Bauzer, supra
n. 96, at 148,

99§g§_ Table 16 supra.
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report other studies which "show a rather consistent tendency for
the police to avoid arresting younger adolescents unless the nature
of their offense or the amount of harm and damage they have caused

is relatively severe."100  Goldman's observations in this regard

offer further insight:

There appears to be an under-representation

in courts of arrests below the age twelve, and
an over-representation of arrests in the six-
teen and seventeen-year groups. It is possible,
if not probable, that the nature of the offenses
of children under age twelve is much less ser-
jous than that of the older boys and girls.

For a variety of other reasons, however, pol-
ice are loathe to refer younger children to
court. Some, referring back to their own early
childhood escapades, find justification for

the informal rather than the official treat-
ment of such children. Other police, refer-
ring to court and other institution experiences
as Teading to habituation in the ways of de-
Tinquency, use court referral only as a last
resort. Some, in terms of their self-conceptions
as professional antagonists of the criminal,

are embarrassed at having to assume a police
role with respect to a young child. They ?re-
fer, then, to over-look juvenile offenses, !0l

Another criteria which has been allowed considerable atten~

tion by researchers is the demeanor of the juvenile who comes into

contact with the po1ice.]02 PiTiavin and Briar observe:

The cues used by police to assess demeanor
were fairly simple. Juveniles who were con-
trite about their infractions, respectful to
officers, and fearful of the sanctions that
might be employed against them tended to be

100¢, Thomas and W. Fitch, "The Exercise nf Discretionary Deci-

sion-Making by the Police," 54 N.D.L. Rev. 61, 75 (1977-78).
10]Go1dmam, supra n. 23, at 274.

]02§gg_P111avin and Briar, supra n. 4, at 210; D. Black and
A, Reiss, Jdr., "Police Control of Juveniles," 35 Am. Soc. Rev. 63

(1970); Ariessohn, supra n. 96, at 20,
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viewed by patrolmen as basically law-abiding
or at Teast "salvageable." For these youths
it was usually assumed that informal reprimand
would suffice to guarantee their future con-
formity. In contrast, youthful offenders who
were fractious, obdurate or who appeared non-
chalant in the encounters with patroimen were
Tikely to be viewed as "would-be tough guys"
or "punks" who fu116 deserve the most severe
sanction: arrest, U3

Similarly, Ariessohn observes that in his study police ranked the
juvenile's attitude as the second most significant dispositional
criterion.104 In contrast only three of the twenty-eight South
Dakota law enforcement agencies identified attitude as a sigrnificant
factor affecting dispositional decisions, 109 Perhaps this can be
explained by the reticence of South Dakota authorities to openily
recognize a determinant which has been identified as an entirely
inappropriate foundation upon which to base dispositional decisions.'06
Other factors, such as race and sex, may also affect police

decisions. A previous South Dakota Statistical Analysis Center report
noted:

Non-white juveniles were far more likely to be

referred to court than white juveniles (Sioux Falls

data not available). Of the 575 non-white juve-

nile contacts, 77 percent (443) were referred to

court, compared to only 58 percent (1971) of the

3370 white juvenile contacts. Again, however,

much of this difference is probably due to the

fact that 59 percent of non-whites were being

charged more often [were recidivists]. Also,
whereas non-white accounted for 12 percent

103pi1iavin and Briar, supra n. 4, at 210.
104Ar1essohn, supra n. 96, at 20,

105731 16, supra.

1061homas and Fitch, supra n. 100, at 79-81.
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of all offenses, they accounted for 15 percent
of those offenses resulting in a high rate of

court referrals. Thus, all other things being
equal, there is no indication that non-whitfes

were more likely than whites to be referred to
court.,

Barton has analyzed the available Titerature relative to this issue
and reports that even though some studies have concluded that blacks
receive harsher police dispositions than whites, other research efforts
have been equally insistent that race is not a factor at this stage
in the process.108

Clearly, consensus is lacking in this area. Thomas and Fitch
evaluate the state of the literature in the following manner:

Consequently, despite the widely held belief
that police openly discriminate against min-
ority group members, particularly Blacks, our
evaluationof these and other research reports
Teads us to infer that the nature of this

Tinkage is far from simplistic. Instead, the
association between ethnic origin and type of
police reaction appears to diminish consider-
ably when other relevant factors are taken in-

to consideration, factors that tend to be cor-
related with both ethnicity and police decisions.
Thus, it would appear that simply being Black
does not appreciably influence police decisions
to arrest. On the other hand, because being
Black in this society implies one is more

1ikely to fall into a variety of other categories

107sAC, Juvenile Offender, supra n. 17, at 75.

108y, Barton, “Discretionary Decision-Making in Juvenile
Justice," 20 Crime & Delinquency 470, 474 (October 1974). For
studies citing race as a factor in police dispositions see Goldman,
supra n. 23, at 285; D, Katkin, D, Hyman, J, Kramer, Juvenile Delin-
quency and the Juvenile Justice System 219 (1976); PiTiavin and Briar,
supra n. 4, at 213; 1. Ferdinand and E. Luchterhand, "Inner-city Youth,
the Police, the Juvenile Court, and Justice,” 17 Soc., Prob., 510,511
(Spring 1970). For studies where race was not a factor see R. Terry,
"The Screening of Juvenile Offenders," J of Crim L., C.& P.S. 173, 178
(June 1967): McEachern and Bauzer, supra n. 96, at 148,
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that are associated with this ethnic member-

ship, the odds that Blacks will be arrested

are higher than for those who are not Black.109

Generally, with regard to the variable of the sex of the juve-

nile, we noted earlier in this monograph that our data reveal virtually
no evidence that the sex of the child is a factor in the disposition of
juvenile cases 1in South Dakota.!10  This finding corresponds with the
analysis of Thomas and Fitch to the effect that: "the apparent rela-
tionship between sex and decisions to arrest may more appropriately
be viewed as a function of other variables.!!l McEachern and Bauzer

seem to have isolated one of these variables by noting a relationship

between sex and offense type in police decision~mak1ng.]12 Their data

revealed that petitions were more likely to be requested by police for
boys than girls for the more serious adult offenses and less Tikely

to be sought for boys in status offense situations.!13 Qur data does

offenses; only in the status offense category of runaway did the num-

ber of females contacted exceed the number of males.!' ‘4
Before concluding this discussion of police diversion of juve-
niles, we would be remiss if we did not mention two factors which are

not dispositional criteria but most certainly affect the employment of

109Thomas and Fitch, supra n., 100, at 75.

I]OSugra p. 33.

]]]Thomas and Fitch, supra n. 100, at 77.

]12McEachern and Bauzer, supra n. 96, at 153,

1]3£g’

]]4Sugra p.22.

not indicate such a clean distinction between status and non-status II
g
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such criteria.''® One of these factors is the organizational struc~
ture of the department. Sundeen adroitly describes Wilson's landmark

work in this area:

Wilson attributed the difference in diversion
rates between a Western and an Eastern police
department to whether or not the department had
a "fraternal" or a "professional" ethos. The
professional department officers had more formal
education and police training, more complex atti-
tude toward delinquency, tended to enforce the
law more impartially and impersonally, were more
Tikely to come in contact, to arrest or cite (as
opposed to reprimand) than their counterparts in
the fraternal department. On the other hand,

the fraternal department officers were allowed

a wide range of discretions in dealing with
juveniles. With regard to community attachments,
the fraternal force officers tended to be Tocals
from lower-class backgrounds, while the officers
from the professional force came from areas out-
side the city and had ngt been exposed as youth
to lower-class culture.

Since the instant study does not undertake a categorization
of South Dakota law enforcement agencies into professional or fraternal
and the individual characteristics of the agencies surveyed are not
easily secured, any observations concerning organizational structure

would be tentative.

115¢arster and Courtless, supra n. 35, at 580. It is impor-
tant to recognize that these two factors are not all-inclusive and
that other facts, nat amounting to disposition criteria, influence
the decision by law enforcement personnel to refer a youth to court.
Some of these factors include: the characteristics of the victim,
the police officer, and the situation, as well as departmental policy
and community attitude. For a good summary of these factors see M,
Klein, "Issues in Police Diversion of Juvenile Offenders," in Back on
the Street, supra n. 27, at 73.

116R, Sundeen, Jr., "Police Professionalization and Community
Attachments and Diversion of Juveniles from the Justice System," in
Back on the Street, supra n. 27, at 315.
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The second factor deserving specific mention is the impres-
sions law enforcement personnel maintain regarding the juvenile court
and the correctional agencies which will handle formally adjudicated
children. 117 Ferster and Courtless describe the potential impact
of such perceptions as follows:

Where police view the efforts of such agencies
as unsuccessful or inappropriate, they may be
tempted to exercise dispositional alternatives
within their departments....Thus, where there is
no compelling reason, such as severity of the
delinquent or criminal act, for referral to the
court, the police frequently dispose of the

case themselves rather than expose the child

to what they consider to be ineffective ageq—
cies utilized by the juvenile court system. 18

This type of reaction is confirmed by our data to the extent
that law enforcement personnel in the less populous areas of South
Dakota were found to possess relatively negative opinions regarding
the ability of the juvenile court (and assumedly its related agencies)
to deal effectively with juvenile offenders, and this disenchantment
is apparently reflected in a decreased rate of court referrals as
compared with the rates of Targer jurisdictions.1]9

This comparative analysis of police decision-making emphasizes
the extent and effects of informal handling of youths and the criteria
used in varying degrees by Tlaw enforcement agencies throughout South

Dakota and the rest of the country, but also demonstrates the astounding

1 7rarster and Courtless, supra n. 35, at 580,

11814,

1]9Sugra p. 38.
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amount of discretion resting in the hands of the police. This point
is stressed and the attendant dangers recognized by the President's
Commission on Law Enforcement and the Administration of Justice:

There are grave disadvantages and perils,
however, in that vast continent of sublegal
dispositions., It exists outside of and hence
beyond the guidance and control of articulated
policies and legal restraints., It is largely
invisible~unknown in its detailed operations-
and hence beyond sustained scrutiny and cri-
ticism. Discretion too often is exercised
haphazardly and episodically, without a foun-
dation in full and comprehensive information
about the offender and about the availability
and 1ikelihood of alternative disposition.
Opportunities occur for illegal and even
discriminatory results, for abuse of autho-
rity by the il1l-intentioned, the prejudiced,
the overzealous. Irrelevant, improper con-
siderations--race; nonconformity, punitive-
ness, sentimentality, understaffing, over-
burdening loads~-may govern officials in
their largely perzonal exercise of discretion.
The consequence may be not only injustice

to the juvenile but diversion out of formal
channels of those whom the best interest of
the community require to be dealt with through
the formal_adjudicatory and dispositional
processes.,

The real issue is not whether we are going to retain or eliminate
this discretion, lTaw enforcement personnel should and will continue to
exercise discretion in their decision to refer youths to court. The
issue and the struggle is how to structure the discretion in police
operations to prevent the abuses documented above and preserve the bene-
fits of informal handling of juveniles. It is toward this purpose that

the next chapter is offered.

120ppegident's Commission on Law Enforcement and Administration
of Justice, The Challenge of Crime in a Free Society 221-222 (1968).







IV, RECOMMENDATIONS FOR CHANGE

A. INTRODUCTION

Recognition of the serious problems which presently exist
in police handling of juveniles by &11 concerned--legislators,
judges, and Taw enforcement officials; individual police officers
as well as the general citizenry-~is a critical first step on the
road to effective reform in this area., The preceding chapters
should offer valuable information to aid inAthis recognition. The
second step, since so farr South Dakota lacks comprehensive standards
and goals for juvenile justice, is identification and implementation
of the changes needed to remedy the existing problems.

We have divided cur recommendations for change into three
sections. Section B confronts the problem of transforming the co-
nundrum of South Dakota Code provisions dealing with police-juve-
nile contacts into a workable and equitable scheme. Proposals call-
ing for legislative changes to structure and control police discre-
tion in handling juveniles are presented and evaluated in this sec-
tion. We realize that few recommendations for change enjoy unanimous

support, therefore both proponent and opposing views regarding pro-

posed changes are presented.

106
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Various recommendations for the development 6f adminis-
trative po11cymaking have been advanced by a number of prominent
organizations and commissions in the United States over the years.
The necessity for, the content of, and the problems associated with
administrative rule-making are scrutinized in section C. The survey
results indicated the paucity of guidelines for law enforcement offi-
cers in South Dakota relating to situations involving juveniles. The
serious deficiency in police rule-making in the juvenile area should
be reversed to remedy the chaotic and haphazard treatment of juveniles
by police,

In section D, the last component of the reform plan is pre-
sented-~training recommendations. Law enforcement personnel must
become better acquainted with the juvenile justice system, its foun-
dations and the role law enforcement plays as an element of the sys-
tem. Directly associated with the need for police training in juve-
nile matters is the necessity for hiring juvenile specialists or
assigning officers to specialize in juvenile problems.

Throughout this chapter, frequent reference is made to Police

Handling of Juvenile Problems promulgated by the IJA/ABA Juvenile Just-

ice Standards Project. This is done not only because the IJA/ABA Stan-

dards are the most recent and comprehensive effort attempted, but also

because we find ourselves essentially in accord with the prodigious work

of this body and would hope other efforts to formulate standards would

strive to emulate this project.
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B. LEGISLATIVE REFORM

In the Legal Implications chapter, attention was focused on

the broad statutory power traditionally granted to juvenile courts and
police in dealing with juveniles in both criminal and non-criminé1 situa-
tions.12] The extensive, erratic, and often arbitrary nature of police
diversion practices developed pursuant to this sweeping authority and

the deleterious effects of such practices was revealed and documented. 122
Under such conditions, legislative reform must necessarily center on a
two~-prong attack., Recognizing this, the IJA/ABA Standards relating to

Police Handling of Juvenile Problems declare: "It is necessary, there-

fore, to Timit both the jurisdiction of the juvenile courts and police

authority to refer juveniles to them," 123

Proposals to restrict the jurisdiction of juvenile courts have
emanated from numerous sources and suggested varying degrees of limita-
tion. For example, the IJA/ABA Standards recommend as follows:

Standard 2,3 of Juvenile Delinquency and Sanctions,
for example, Timits juvenile delinquency liability
to conduct which would be designated criminal if
committed by an adult. Further, in Non-criminal
Misbehavior, Standard 1.1 eliminates juvenile

court jurisdiction of juvenile acts of misbehavior,
ungovern?bzlity, or unruliness that do not violate
the Taw. 12

Compare this to the suggestions of the Task Force Report on

Juvenile Delinquency of the President's Commission on Law Enforcement

and Administration of Justice:

121§§g_5ection B, chapter III.
1225¢e p. 95 supra.

123138/MBA Standards, supra n. 40, at 46.
124Id.
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A major distinction should be made between these
youngsters who have committed acts which would be
crimes if they were committed by adults, and those
youngsters whose alleged offenses would not be cri-
minal if committed by adults. Even in the first
category, every effort should be made to keep young-
sters out of the judicial and correctional system
if they have committed what might be termed minor
offenses which do not result in_serjous danger to
themselves or to the community.125

The National Advisory Commission on Criminal Justice Standards
and Goals adopts a more cautious stance:

It is the view of the Commission that the delin-
quent child--the child who commits an offense
which would be criminal if commitied by an adult--
should be the primary focus of the court system.
The Commission takes no position with respect

to extension of jurisdiction to the "person in
need of supervision" (PINS). The PINS category
includes the runaway and truant,126

And the Criminal Justice Standards and Goals for South Dakota employs

yet another approach by simply not addressing the issue.

A variety of other commentators have confronted the morass of
considerations which surrounds the restriction of juvenile court juris-
diction debate, and many have reached contradictory solutions to the

prob]em.127

) ]25The President's Commission on Law Enforcement and Administra-
tion of Justice, Task Force Report: Juvenile Delinquency and Youth Crime

397 (1967).

125Nat1‘or_1a1 Advisory Commission on Criminal Justice Standards
and Goals, A National Strateqy to Reduce Crime 109 (1973).

. 127For arguments against restriction of juvenile court juris-
diction see J. Polier, "Future of the Juvenile Court", 26 Juv. Just.
3, 6 (May T975)5 A, Guarna, "Status Offenders Belong in Juvenile Cour "
28 Juv, Just. 35 (November 1977);C. Martin, “"Status Offenders and the
Juvenile Ju§t1ce System: Where Do They Belong" 28 Juv. Just. 7 (February
1977)5 T. Gil1, "The Status Offender,” 27 Juv. Just, 3 (August 1976);
and R, Drake, "Elimination of Status Offenses: The Myth, Fallacies and
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We recognize the genuine character of the debate, however, we
concur with the authors of the IJA/ABA Standards relating to Police

Handling of Juvenile Problems that the restriction of juvenile court

jurisdiction is a necessary aspect of any attempt to alter the "ad

hoc and often arbitrary" decision-making process which characterizes
police dealings with juveniles.128 This constriction of the power of
juvenile courts will inevitably reduce police invoivement with juve-
niles, not only because the range of conduct for which court interven-
tion is authorized will be narrowed, but also because a theme will be
established which mandates restrained intervention on the part of the

police as well as the courts in handling youths who have not violated
the criminal code.129 This standard is vital because by telling us which

youths will be handled by the juvenile court, it reveals those the police

More Juvenile Crime," 29 Juv. & Fam. Ct. J. 33 (May 1978). For writers
favoring elimination of status offenses see National Assessment of
Juvenile Corrections, Brought to Justica? Juveniles, the Courts, and the
Law 215 (R. Sarri & Y. Hasenfeld, eds. 1976); S. stilier and C. Elder,
UBINS ~ A Concept in Need of Supervis1on,“ 12 Am. Crim. L. Rev. 33
(Summer 1974); F, Orlando and J. Black, "Classification in dJuvenile
Court: The De11nquent and the Child in Need of Supervision," 25 Juv.
Just, 13, 22 (May 1974); A. Couch, "Diverting the Status Offender from
the 3uven11e Court," 25 Juv. Just, 18 (November 1974); A. S1mpson, Com~
ment, "Rehabilitation as the Justification of a Separate Juvenile Justice
System," 64 Calif. L. Rev, 984, 1013 (1976): E. Lamert, "Instead of Court:
Diversion in Juvenile Justice,” in Back on the Street, n. 27 sugra at
1373 A. Sussman, "Judicial Control over Noncriminal M1sbehav1or,

N.Y.L. Rev., 1051 (1977); and A, Katz and L. Teitelbaum, "PINS Jur1sd1c«
%3395 the Vagueness Doctrine and the Rule of Law," 53 Ind. L.Jd. 1 (Fall

12813a/ABA Standards, n. 40 supra, at 46.

129See IJA/ABA Standards, n. 40, supra at 31-64; Ferster and
Courtless, n, 35, supra, at 581-583; and A. Simpson, Comment, "Rehabw—
1itation as the Ju tification of a Separate Juven11e Justice System,"
64 Calif. L. Rev. 984, 1013-15 (1976).




111

should screen out of the process early. Therefore, we recommend the
aboiition of the status offense jurisdiction of the South Dakota juve-
nile courts.‘30 Truancy, running away, and incorrigibility are matters
more effectively handled by the family or community agencies, without
the coercive and detrimental effects associated with the formal juvenile

court processa]B]

130The argument posed by E. Lemert, "Instead of Court: Diver-
sion in Juvenile Justice," in Back on the Street n. 27 supra, at 137 must
also be recognized:
"Yet there is a risk that passage of statutes to re-
strict the volume of cases reaching juvenile courts
may miss their targets if they do no more than des-
cribe new substantive bases for jurisdiction, for
the reason that...juvenile court personnel are like-
1y to rationalize or define their problems in what-
ever term the new statutes state."

13Tye recognize the numerous other bases for such a recommen-

dation which are beyond the scope of detailed discussion in a report
dealing with police handling of juveniles. See n. 127. For instance,
with regard to juvenile court efficiency, note Sarri and Hasenfeld's
comments ¢

"Juvenile courts are hampered in attaining high

levels of effectiveness because of the volume of

'juvenile nuisances' that they process, and because

they spend a disproportionate amount of time on

these cases. Those behaviors are overdramatized,

as the case of runaways illustrates. Runaways are

characterized as serious offenders in many courts,

when, in fact, two-thirds are over the age of fif-

teen, remain away from home no more than two days,

and spent that time with a relative or friend less

than ten miles from their homes (Brennan et.al.,

1975; Gold and Reimer, 1975), Certainly some run-

aways have serious personal and social problems, but

coercive action by the court is not a reasonable

solution for most. A recent report by Murphy (1974)

of his experience in a legal assistance office for

Jjuveniies highlighted many of the problems of the

justice system...from the perspective of youth and

their families as they are cycled and recycled

through the justice system, He concluded that the

court could only fail when it attempted to become a

rehabilitative agency, because the goals it could

serve most effectively were to resolve disputes

among claimants that could not be resolved outside

the court,
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However, as we have previously observed, the restrictfon of
the jurisdiction of juvenile courts must be accomplished in conjunc-
tion with a Timitation on police authority to handle juveniles.)32
Again, we subscribe to the suggestions of the IJA/ABA Juvenile Jus-
tice Standards Project: "future legislative reform should separate
police authority to initiate delinquency or criminal proceedings
from other actions relating to the need for emergency housing, protec-
tion, or medical care."133 Unless this separation takes place in South
Dakota, the application of the adult laws of arrest to the juvenile con-
text will continue to be unclear, with the effects discussed earlier in
this text.!3% We endorse a distinct enactment, like that of New York,
which Timits the authority of the police to take custody of a delinquent
child without a warrant to situations where an adult arrest would be

justified.,135 This suggestion finds support in Police Handling of

Juvenile Problems: "In criminal-type situations, requirements should

undoubtedly reflect the same strict constitutional standards énd common

Because the consequences are disproportionate

to the offenses and are largely based on ascribed
characteristics and chance elements, jurisdiction
over status offenses should be removed from the
juvenile court and assigned to the child welfare
or Xouth services agencies in the various states

(R. Sarri aﬁéeY. Hasenfeld, Brought to Justice? Juveniles, the Courts,
and the Law 216 (1976).

1323ee p. 108 , supra.

13319a/8BA Standards, n. 40 supra, at 47. See also Fox, n. 59
supra, at 98-99; Davis, n. b0 supra, at 42,47; and Law and Tactics, n. 19
supra, at 62-63,

134§gg p. 83 supra for the argument in favor of extending adult
arrest rules to juveniles and p. 95 supra for discussion of the deleterious
effects of the unstructured discretion of police in handling juveniles.

135y,v, Fam. Ct. Act §721 (1975).
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law distinctions that relate to arrest of adults.!36

The procedures governing the taking of a juvenile into custody
with a warrant are also in need of substantial refinement. As mentioned
in the preceding chapter, the criminal Taw prefers an arrest to be made
pursuant to a warrant issued by an impartial magistrate.]37 No such pre-
ference is evident in the South Dakota Juvenile Code. It should be sta-
tutorily clear that whenever practicable, a warrant should be obtained
before a child is taken into custody. Another apparent failing of the
South Dakota Code is that although it provides for apprehension of a
child pursuant to a court order, it does not specify the procedures or
criteria to be used by the court in its decision to issue a warrant.138
To reduce the adult-juvenile disparity in this area we suggest an enact-
ment which requires that a compiaint be presented to the court indicating
the circumstances of the youth's alleged offense before such an order
can be issued, and furthermore, no order should issue unless the court
first finds that there are reasonable grounds to believe that the juvenile

committed the offense,!39

13619A/ABA Standards, n. 40 supra at 64. In addition to enacting
a distinct statute Tn which adult arrest laws are incorporated into the
juvenile code, consideration should be given to eliminating the legal
fiction found in S.D.C.L. §26-8-19.7 (1976) that temporary custody is not
arrest, by repealing the statute or revising it as in the "Uniform Juve-
nile Court Act" supra n. 46, §13(b) to read "[t]he taking of a child into
custody is not an arrest, except for the purpose of determining its vali-
dity under the constitution of this state or the United States."

13?§g§ p. 84 supra.
]38§g§_ n. 52 supra.
139 aw and Tactics, n. 19 supra, at 63.
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Even though we recommend police authority to take custody of
children under criminal circumstances be governed by adult arrest laws,
we realize that certain non-criminal predicaments also demand police
intervention. For exampie, Paulsen and Whitebread cite the following
case:

In State v. Hunt, 2 Ariz. App. 6, 406 P.2d.208
(1965) a babysitter found a five-year-old girl
laying on her stomach in an unlighted furnace
room with her head underneath the hot water
heater and her hands tied behind her, She bore
the marks of being beaten. The babysitter learn-
ed from the child that her mother had hit her
with a belt, whereupon the sitter called the
sheriff's office. In response to the call a
deputy sheriff assigned to juvenile work pro-
ceeded to the Hunt residence. Although the
deputy sheriff had no warrant for either search
or arrest, he used his authority to gain access
to the house and to find the five-year-old gir].]40

Undeniably, many such circumstances call for immediate action on the
part of the police officer, however, as we have already suggested, the
authority to intervene in such cases should not rely on the laws of
arrest and must be explicitly distinguished from criminal-type situa~
tions, 141 Notice the commentar, to the IJA/ABA Standards:

In non-arrest situations, police authority

to take juveniles into custody or otherwise
intervene in their Tives should be carefully
circumscribed and Timitations should be placed
upon the use of non-arrest custody to obtain
evidence or otherwise assist in the investiga-
tion of potential criminal or delinquency cases.
The suggestion that the standards should openly
acknowledge the need for police authority to
intervene in certain situations without reli-
ance upon the power to arrest and to clearly
distinguish between police intervention in
‘arrest and non-arrest situations and the impli-
cations of such intervention has support in

140y, paulsen and C. Whitebread, Juvenile Law and Procedure
78 (1974).

1415ee p. g2 supra and p. 112 supra.




115

The Urban Police Function. These standards
recommend that police have authority to use
methods other than arrest and prosecution

in certain instances to deal with the variety
of behavioral and social problems that they
confront. The suggestion is that recognized
and properly Timited authority be considered
in areas such as interference with the demo-
cratic process, self-destructive conduct,
resolution of conflict, and prevention of
disorder, but that this authority to inter-
vene without having to invoke the arrest
power is not to be used to circumvent Fourth
Amendment requirements and is s*bject to
checks and balances of its own.!4Z

We advocate an enactment which will coordinate the currently
cluttered and nebulous South Dakota provisionl43 with these recommen-
dations. We further propose that in non-criminal cases the legisla~
tion specifically require the police officer to obtain a warrant or
summons from an impartial judicial officer prior to taking custody
of the child.14% This requirement would be subject to certain narrow-
1y defined exceptions which would dispense with the need for a warrant
in emergency situations. The necessity for this standard is recognized
by Professor Davis:

...Should it be solely a police decision when
the broad jurisdictional power invoked to take
into custody a youth who is not charged with a

criminal violation...? To be sure, juveniles
"in trouble" should receive help, but someone

]421JA/ABA Standards, n. 40 supra, at 64. See also Standard
3.3 at 78 which states that even if @ juvenile is taken into custody
under authority other than the arrest power, evidence should not be
admissible in a subsequent criminal or delinquency proceeding unless it
was obtained in accordance with Fourth, Fifth, Sixth, and Fourteenth
Amendment requirements for criminal proceedings.

1%35ee  5.0.C.L. §26-8-19.1 (1976).

1445ee .Davis, n. 50 supra, at 45-49 and N.Y. Fam. Ct. Act
§721 (McKinney Supp. 1972).
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other than the officer on the street
ought to assume primary responsibility
in the decision-making process...When-
ever circumstances permit [the officer]
ought to obtain a warrant or summons,
and the impartial judicial officer
ought to be the one who determineﬁ

the course of action to be taken,!49

In criminal-type situations, the post-custody duties of law
enforcement officers 1in South Dakota are also in need of legislative
clarification. The IJA/ABA Standards suggest generally that in delin-
quency situations, "even if the decision is made to initiate court pro-
ceedings, preference should be given legislatively to releasing the juve-
nile to a parent when he or she has been charged with a minor offense,"!46

The IJA/ABA authors also condemn the practice of placing juveniles, once

14sDavis, n. 50 supra, at 47-48.

14613a/ABA Standards, n. 40 supra, at 47, IJA/ABA Standards for

Juvenile Justice, Interim Status, Standard 5.6 {TentativeDraft 1977) simi-
larly provides:

"5.6 Guideline for status decision.

A. Mandatory release whenever the juvenile has
been arrested for a crime which in the case
of an adult would be punishable by a sentence
of less than one year, the arresting officer
should, if charges are to be pressed, release
the juvenile with a citation or to a parent,
unless the juvenile is in need of emergency
medical treatment, requests protective custody,
or-is known to be of fugitive status.

B. Discretionary release. In all other situations,
the arresting officer should release the juvenile
unless clear and convincing evidence demonstrates
that confined custody is necessary. The serious-
ness of the alleged offense should not, except in
cases involving first or second degree murder, be
sufficient ground for continued custody. Such
evidence should only consist of one or more of the
following factors as to which reliable information
is available to the arresting officer:

1. that the arrest was mace whild the juvenile
was in a fugitive status;
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taken into custody, in adult detention faci]ities.147 And Professor Fox
comments more specifically on the need for an explicit prohibition again-

st detaining a juvenile at the police station while the release or deten-

tion issue is settled:

[This] policy is the one that should be
adopted in order to spare children the
experience of being held in what are pro-
bably the most depressing and intimidating
of all custodial facilities. Police sta-
tions are not the place in which to intro-
duce a child to a system of justice that
purports to place his welfare in the para-
mount position. There is no reason why,
if_a child must be taken into custody, he
cannot be immediately taken to a special
juvenile facility, with no stopover--how-
ever brief--at the police station. It
seems that strong statutory language is
called for to accomplish such a result,!48

We concur with the assessment of Professor Fox that strong
statutory Tanguage fs necessary to accomplish change in this area.
The weaknesses of the South Dakota Code provisions concerning the
post-custody responsibilities of Taw enforcement officers have already
been high]ighted.149 We now call for statutes which more precisely
establish a preference for immediately releasing an arrested youth,

either with a citation or to his parents, without a stop-over

2. that the juvenile has a recent record of
willful failures to appear at juvenile
proceedings;

3. that the juvenile is charged with a crime of
violence which, in the case of an adult,
would be punishable by a sentence of one year
or more, and is already under the jurisdiction
of a juvenile court by parole under a prior
adjudication,"

]47Id.
1980, n. 59 supra, at 110.

149560 p. 91 supra. In the Matter of V.R., 286 N.W.2d. 832 (S.D.
1978), further amplifies the South Dakota Code's current weaknesses in the
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at the police station, and dictate that those few children requiring
detention must not be placed in adult detention facilities. 190
Legislation which is reflective of the recommendations set forth
in this section will do much to control and direct the discretionary ac-
tivities of police officers. However, Tegislation is not enough. Legis~
Tators must recognize that even under explicit statutory guidelines, the
police officer in the field exercises considerable discretion and that
other controls are necessary. Accordingly, the Tegislature must statu-
torily delegate authority to law enforcement agencies to develop their
own administrative guidelines.!®! This delegation Tegitimizes the rule-
making process, thus avoiding the charge that Taw enforcement agencies

are usurping legislative authority and violating the separation of

powers.]52 Police rule-making will be discussed in greater detajl in

the next section.

C. ADMINISTRATIVE POLICYMAKING

For a variety of reasons, the legislative reform encouraged

in the previous section should not be viewed as the ultimate cure-all

area of law enforcement detention of juveniles and the need for legisla-
tive clarification. See n. 78 supra.

1505 number of other writers have recommended the expanded use
of citations in 1jeu of expensive, unnecessary, and harmful arrest and
detention. See, e.g., President's Commission on Law Enforcement and
Administration of Justice, Task Force Report: The Administration of
Justice 40-41 (1967); and American Law Institute, "A Model Code of Pre-
Arraignment Procedure," 14 (1975),

1511his recommendation is supported by similar standards deve-
Toped by Kobetz n. 34 supra, at 128 and S.D. Standards and Goals, n. 40
supra, Standard 2.2 at 8.

152p0p both sides to the separation of powers argument see R,
Allen, "The Police and Substantive Rulemaking: Reconciling PrincipTe
and Expediency," 125 U. Pa. L. Rev. 62 (1976?; and K. Davis, "Police
Rulemaking on Selective Enforcement,"125 U, Pa. L. Rev. 1167 (1976).
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in the quest for an effective control of police discretion in the
juvenile justice system. Few would be so naive as to suggest that
the desired quantum of control will be achieved by merely imposing
statutory constraints on police authority to deal with juvenile
problems. The IJA/ABA Standards note that:

...determining that certain problems should

not be referred to juvenile court does not

relieve the police concern over the matter,

This will continue to be so even if juvenile

court jurisdiction is substantially narrowed.

Whether a matter is defined as criminal or

delinquent or merely foolish behavior may be

irrelevant to the pub]i? gf it is troubled

or angered by an event. 5
Furthermore, law enforcement officials must recognize that it is unlikely
that legislative initiative or competence in his area will be equal to
the task.'®% Thus, as Thomas and Fitch suggest: "“This implies that
police departments must move toward the development of internal controls

on the exercise of discretion." 195

153138/ABA Standards, n. 40 supra, at 34.
15%homas and Fitch, n. 100 supra, at 88-91.

]5519. at 91. Thomas and Fitch elaborated further on this sugges-
tion as follows:

"First the specification of rules which might
govern the exercise of discretion must come

from those intimately familiar with police

work, The Tegislative branch is not in a
position to develop such rules even if leg-
isTators were willing to attempt to do so

(and they clearly are not). Judicial judg-
ments presently flow primarily from the app-
Tication of the exclusionary rule. The Togi-
cal rule developer, therefore, would appear

to be the police themselves, acting with the
assistance of their own legal counsel or the
staff of the prosecutor's office. Second, rules
made within police department would as Judge
McGowan notes, do much to increase the probabi-
1ity of compliance of those rules and to reduce
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Unfortunately, few Taw enforcement agencies in South Dakota 156
or the remainder of the nation'37 have developed guidelines to assist
officers in the handling of juveniie cases. Under these circumstances,
police decision-makirg stands upon a purely personal basis, the damaging
consequences of which we have presented in an earlier section.'58 However,
some departments have prepared guidelines for their personne1159 and for
examination purposes Wwe have included examples of such efforts in App-
endix A and B.

Yet despite the contemporary paucity of written administrative
criteria for handlirg juvenile problems, reconmendations for such an
approach can be located in an impressive array of sources, The Interna-
tional Association of Chiefs of Police suggest the following:

It is recommended that all police departments
with the assistance of departmental legal coun-

sel, develop guidelines and policy statements
be published and distributed to all officers.!60

the feeling among members of the department

that they were being forced to adopt one po-

licy over another because of the unwanted and
unnecessary intervention of individuals or ag-
encies outside the department who Tack any fa-
miliarity with the daily problems of police work."

156§g§_p. 52 supra.
157 aw and Tactics, n. 19 supra, at 66-67.

]58§gg_p. 45 supra,

159For a general overview of the various approaches law enforce-
ment agencies have employed see Kobetz, n. 34 supra, at 140-153.

16014, at 153.
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The Task Force Report on Juvenile Delinquency of the Presi-

dent's Commission on Law Enforcement and Administration of Justice

concurs @

The police should have written standards for
release, for referral to nonjudicial sources,
and for referral to juvenile court. They
should not be precluded from making non-
judicial referrals in juvenile cases invo-
Tving minor criminal acts, noncriminal de-
1inquent behavior, and violations of pro-
bation and parole...the standards for release
and adjustment should be sent to all agencies
of delinquency control and should be reviewed
and appraised jointly at periodic intervals.
These recommendations call for the use of dis-
cretion by the police, subject to administra-
tive control and with some outside restriction
on its exercise, in accordance with articulated
standards, and egqhasizing nonjudicial avenues
of disposition.!

The Department of Health, Education, and Welfare publication

Intake Screening Guides states:

deals specifically with the need for policy in the juvenile area in Police

And the Criminal Justice Standards and Goals for South Dakota

Law enforcement agencies should prepare and
disseminate written guidelines and proced-

ural manuals for their personnel in the hand-
ling of juvenile cases. Variations among
agencies in their practices concerning arrest,
detention and referral to the juvenile courts
are directly attributable to this Tack of stan-
dardized procedure and obviously account for the
high percentage of inappropriate cases sent to
juvenile couyrts.!

Standard 8,2 - Juvenile Operations:

of Justice, Task Force Report:

(1967).

161Pr‘esident's Commission on Law Enforcement and Administration
Juvenile Delinquency and Youth Crime 19

162

U.S. Department of Health, Education, and Welfare, Intake

Screening Guides: Improving Jdustice for Juveniles 5 (February 1975).
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Every police executive should develop written
policy governing their agency's involvement in
the detectinn, deterrence, and prevention of
delinquent behavior and juvenile crime..,
3. Every police agency should establish
in cooperation with courts written policies
and procedures governing agency action in
juvenile matters. These policies and pro-
cedures should stipulate at least:
a. The specific form of agency coopera-
tion with other governmental agencies
concerned with delinquent behavior, aban-
donment, neglect, and juvenile crime;
b. The specific form of agency coopera-
tion with non-governmental agencies and
organizations where assistance in juve-
nile matters may be obtained;
¢. The procedures for release of juve-
niles into parental custody; and
d. The procedures for the detention
of juveniles.!

Finally, the IJA/ABA Standards recently recommended the follow-
ing:

Police agencies should formulate administrative
policies structuring the discretion of and pro-
viding guidance to individual officers in the
nandling of juvenile problems particularly those
that do not involve serious criminal matters.
Such policies should stress:

1. avoiding the formal juvenile justice
process unless clearly indicated and
unless alternatives do not exist:

2. using the least restrictive alternative
in attempting to resolve juvenile prob-
lems; and

3. dealing with all cases and race? Rf Juve-
niles in an even-handed manner.!6

This is by no means an exhaustive presentation of authorities

advocating the establishment of police guidelines to structure and

1635,p, Standards and Goals, n. 40 supra, at 12. For a more gen-
aral recommendation concerning the need for policy to control police discre-
tion see Police Standard 1.3 and 2.2,

164790/08A Standards n. 40 supra, at 45.
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control police discretion in "andling juveni]es,165 it suffices however,
to demonstrate a general consensus regarding the need for such guide-
Tines,

Once the need for guidelines of this sort is recognized in
South Dakota, the important task remains to identify the particular

areas which must be addressed by these administrative policies. The

Intake Screening Guides mentijons arrest, detention and referral prac-
tices as appropriate areas of focus for administrative guide]ines.166

The IJA/ABA recommendations go slightly further:

Policies are needed, for example, to provide
guidance on the handling of such problems as
runaways, children in need of emergency ser-
vices, and family crises of various sorts.
In addition, policies are needed to struc-
ture discretion on the diversion of certain
criminal or delinquency matters away from
the juvenile court as well as the use of

" citations in lieu of arrest in some instances,!67

Policies should be promulgated in all of these areas in harmony with the

underlying theme of restrained police intervention which we have previously

165502 also NAC, Report on Police, n. 40 supra, Standard 4.3, at
80-82; President's Commission on Law Enforcement an ministration of
Justice, The Challenge of Crime in a Free Society 215 (1972); ABA Standards
for Criminal Justice, The Urban Police Function 140 (1973); R. Kobetz,
The Police Role and Juvenile Delinquency 111 (1971); and Wisconsin Council
on Criminal Justice, duvenile Justice Standards and Goals 31 (December 1975).

]56§§g_ text preceding n. 162 supra,

167IJA/ABA Standards, n. 40 supra, at 110. More specifically,
attention should be focused, in police rulemaking, on the identification

and elimination of what could be considered irrelevant or jnappropriate
disposition criteria. A discussion of the various criteria used by police
officers in the dispositional decision appears in the Police Diversion
Section of this study. p. 97 supra. President’s Commission on Law Enforce-
ment and Administration of Justice, The Task Force Report: Juvenile

Delinquency and Youth Crime, 17 (1967) offers further insight into this
problem:
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recommended!®8 and which is evident in the cited portions of the

Task Force Report on Juvenile Delinguency and the IJA/ABA Stardards. 69

In order for these guidelines to have the desired impact, it
is important to identify some of the characteristics of effective
policymaking and implementation schemes. Initially, as observed at
the close of the Tegislative reform section,”O it is imperative that
the South Dakota legislature explicitly delegate administrative rule-
making authority to law enforcement agencies. This legislation would
conform with Standard 4.4 of the ABA Standards for Criminal Justice,

The Urban Police Function which reads as follows:

To stimulate the development of appro-
priate administrative guidance and control
over police discretion, legislatures and ¢ourts

should actively encourage police administrative
rule-making. ,

P

"One unstated factor in decisions to retain or
pelease may be of residence (in a high-crime
neighborhood, for instance) or family charac-
teristics, which may bear an indirect associa-
tion with the avowedly irrelevant factor of
YaCluss,

Even more troubling is the question of the sig-
nificance of a juvenile's demeanor. Is his atti-
tude, remorseful or defiant, a sound measure of
his suitability for pre-judicial handling?...

Attaching weight to attitude also implies pre-
supposing the child's involvement, a presupposi-
tion reflected in some referral policies that
mandate court referral whenever the juvenile
denies commission of an offense. If the act
or conduct is minor and would be otherwise dis-
posed of by referral, the more defensible
policy would seem to be the use of pre-judicial
disposition."

163§gg p. 110 supra.
169§gg p. 121 and p. 122 supra.
170§§§_p. 118 gupra.
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(a) Legislatures can meet this need by
delegating administrative rule-making
responsibility to the police by statute,!7]

In the juvenile area, these guidelines must not be formulated
by the police in isolaticn, but only after consultation with a variety of
agencies and individuals. The IJA/ABA Standards maintain that since the
police make referrals to a whole host of agencies and programs, it is
necessary that such agencies and programs be consulted prior to the for-
mulation of any policies or guidelines by police agencies in order to
ensure a consistent and coordinate effort.172 The Standards also recog-
nize tne importunce of conferring with the citizenry through the policy
drafting process: "Such participation is needed to Tearn about juvenile
problems and needs in various neighborhoods and to test the feasibility
of various approaches for handling such problems as runaways, minor
offenses, and families in crises."173  This type of citizen participation
could be encouraged through the establishment of citizens' advisory com-
mittees, the publication of draft policies, and through holding public
meetings on the issues. 74

0f course the success of administrative guidelines does not
rely solely on the formulation process, Thomas and Fitch state that once
the policies have been devised they "could and should be submitted to

. the courts for their review to insure that they are equitable, just

]71ABA Standards for Criminal Justice, The Urban Police Function
14 (1973). See also Kobetz n. 34 supra, at 123-728.

2]
1721 34/08A Standards, n. 40 supi ), at 111, See also Thomas
and Fitch, n. 100 supra, at 94-95,

173,
17444,
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and constitutionally sound175 And an even more continual evaluation

must be conducted by police administrators. Police Handling of Juve-

nile Problems explains the need for this type of scrutiny in the follow-

ing manner:

If certain policies for example, stress diversion
of certain types of cases away from juvenile court,
periodic monitoring should determine if the policies
are effective in encouraging this result. Without
such monitoring, the reasons why policies are or are
not being implemented will never be uncovered. Mon-
jtoring might reveal, for example, that diversion
policies are not understood or that referrals conti-
nue to be made to the juvenile court because other

agencies are sim?l% unwilling to accept referrals
from the police,!”/

Additionally, law enforcement personnel must be encouraged through

a variety of positive devices to comply with espoused policies. The IJA/
ABA Standards emphasize the need for incentives which are positive in
nature in contrast to sanctions which punish for non~comp1iance.]77 The
Standards offer the following examples of positive incentives: "Positive
sanctions include basing status, pay, and promotional decisions, at least
in part, on compliance with policies that implement these standards.!78
Clearly, another crucial aspect of effective policymaking

involves continual efforts to keep the citizenry advised with regard

- to policy development, implementation, and success. /9 Furthermore,

1757 homas and Fitch, n. 100 supra, at 92. See also ABA Standards
for Criminal Justice, The Urban Police Function, Standard 4.4 (1973).

17619a/ABA Standards n. 40 supra at 111.

17714, at 110.
17874,

17914, at 111-112.
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since the police are in an optimal position to notice shortcomings,
they should also inform the public as to deficiencies in public and
private resources which prevent the delivery of necessary services to
juveniles and their families, and of the reluctance on the part of
existing agencies to contribute to the needs of these juveniles and
their families.!80 The importance of the police performing such a
function is well-expressed by the IJA/ABA authors: "Otherwise, the
public will often be unaware of the difficulties police officers face
in attempting to find programs or agencies to which appropriate refer-
rals can be made,"181

Finally, it is essential that increased attention be given to
police accountabi]ity.182 Even though the positive incentive approach

we previously advocated should be used to encourage conformity with pro-

mulgated guide]ines,183 it is apparent that administrative and legal

of police authority.184 In fact, Thomas and Fitch are inclined to take

this solution a step further!85 and include the following quotation from

18014, at 112,
18144,

182pg15 ce accountability through the use of sanctions and reme-
dies necessarily involves legislative reform, however we have chosen to

inc]uqe it in the instant section because of its obvious connection to
administrative rulemaking.

]83Text preceding n. 178, supra.

184IJA/ABA Standards, n. 40 supra, at 112-114. Standard 5.3 pro-
vides: "High priority should be given to ensuring that police officers
are made fully accountable to their police administrator and to the public
for their handling of juvenile problems. This will require effective com-
munity involvement in police programs, administrative sanctions and proce-
dures, and remedies for citizens whenever warranted.

185Thomas and Fitch, n. 100 supra at 94.

sanctions and remedies will be necessary to redress some of the abuses ll
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Kenneth Culp Davis in support of departmental rather than individual

liability:

Police rulemaking needs to be supported by
methods for enforcing the rules, and one of
the principal methods should be government-
al Tiability for police torts. The change is
needed to make governmental units rather than
officers 1iable for damages to the injured
person...A plaintiff should have a remedy
even if the officer is judgment-proof. A
city always pays a judgment. The statute
should copy the Federal Tort Claims Act in
providing for nonjury trials;...The statute
should provide for reimbursement of success-
ful plaintiffs' Titigation expenses, inclu-
ding attorneys' fees... Abolishing sovereign
immunity is essential, but it is not enough.
The suit by the injured party against the
officer should be cut-off. The injured party
should collect from the governmental unit,
which then if it chooses, should collect

from the officer for a deliberate tort but
not for negligence.186

Inherent in any effective strategy which calls for legislative
and administrative control of police discretion and a redefinition of
the proper police role in handling juveniles is the importance of having
wel' .rained law enforcement officers to implement this legislation and
poficy. Earlier sections have emphasized the general lack of training
in juvenile matters and the absence of an educational background 1in
Jjuvenile justice phi]osophy.]87 Officer specialization in juvenile matters
was shown to be the exception rather than the rule. It is toward these in-
adequacies that the next section is offered. The overlap between this sec-
tion and the next should be recognized Since the filling of training needs

will necessarily involve administrative guidelines directed toward that end.

186, Davis, "An Approach to Legal Control of the Police," in

Id. See also IJA/ABA Standards, n. 40 supra, at 48 for a comment on
the need for clarification in this area.

]87§g§_ p. 77 Ssupra.
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D. SPECIALIZATION AND TRAINING

Historically, the need for police officers specializing in
juveniles matters in the criminal Justice system was recognized early
on. With the passage of the I11inois Juvenile Court Act of 1899 and the

creation of the first juvenile court in the United States came the forma-

tion of the nation's first nolice-juvenile unit in Ch1c390188 In 1830,
the New York Police Department seemed to acknowledge the unique character
of police~juvenile operations and the need for épecia1ization by staffing
its juvenile bureau with social workers as well as police officers.189
Nationwide, the current level of specialization in police work
with juveniles is indicated by the following data taken from a survey

conducted by the International Association of Chiefs of Police:

Of approximately 1,400 departments that responded to
the survey, nearly 450 had juvenile units or officers
in 1960. The number of such departments almost doubled
by 1969, Four out of five departments in the Middle
Atlantic, East North Central and Pacific states make
special appointments, but the rate drops to one out
of two in the East South Central States. A1l depart-
ments in the United States numbering three hundred
or more officers have juvenile officers, while more
than half of the departments staffed by fewer than
three hundred but more than thirty officers provide
for specialization...The overall rate of assignment
is, of course, strikingly Tow (2.7 percent) consider-
ing the acknowledged significance of the problem of

juvenile delinquency, not to mention other juvenile
problems affecting the police, 190

In South Dakota, of the 28 police departments and 14 sheriff's
departments surveyed, only four police departments and one sheriff's

department specifically assigned officers to handle juvenile matters,

188¢obetz, n. 34 supra, at 158.
]BQFJA/ABA Standards, n. 40 supra, at 87.
19014, at ss.

et
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with a majority of the departments that did not employ juvenile specia-
Tists expressing no need for such a position.191 Under these circumstances,
the arresting officer was assigned the task of processing juvenile offen-

ders in 75 percent of all agencies :a\urveyed.w2

The distinct advantages of police specialization in the juvenile
area, is best described by Kobetz as follows:

The well-trained juvenile spacialist is a great
asset to any police operation, He develops and
pursues streamlined procedures with the juvenile
court and the receiving or detention facilities.

He becomes knowledgeable about the problems of
children, He cultivates useful contacts which

not only serve as sources of needed intelligence,
but also act as resources for promoting rehabilita-
tion. He can assist in training classes by inform-
ing other officers about the special procedures
required by law when handling children. The juve-
nile specialist can handle many youth-related
problems better and more expeditiously than the
patrol officer and can eliminate many of the
department's problems with juvenile offenders,193

Recommendations calling for the establishment of police special-

ists in the juvenile area have been ubiquitous. In 1973, the National

Advisory Commission report on police suggested that there should be a

Jjuvenile specialist in every department with 15 or more emp1oyees and
that agencies having more than 75 employees should establish juvenile

investigation units.19% In 1976 the Criminal Justice Standards and Goals

for South Dakota adopted the same position as the NAC.195  The Interna-

tional Association of Chiefs of Police recommended the following in 1973:

1Q]Sugra p. 62 and p. 63.

19214,

193kobetz, n..34 supra, at 15/ See also IJA/ABA Standards, n. 40
supra at 89-92.

1944AC, Report on Police, supra n..40, 9.5 at 221.
1955.0. Standards and Goals, n. 40 supra, Police Standard 8.2 at 26.
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It is recommended that all police departments

in medium to Targer cities establish special-
ized juvenile units; in small cities, it is
recommended that at least one officer be assign-
ed specifically to the police-juvenile fungion
in addition to his regular patrol duties.

And most recently, the IJA/ABA Standards advocated the establishment
of a juvenile officer in every department, whether on a full-or part-
time basis.!97

We concur with the positions of the IACP Conference and the
IJA/ABA Standards that all departments, no matter the size, shouid
select at least one officer as its juvenile specialist. Of course, the
juvenile officer in small departments would not be expected to handle all
police contacts with juveniles, however, he or she should be advised of
all police~juvenile encounters and take responsibility for all cases which
are not disposed of on-the-scene, 98 The rationale for the designation
of a juvenile officer in all South Dakota departments even in light of
the rural nature of this state is expressed in the following statements

taken from the IJA/ABA Standards:

Even though the need for a juvenile officer might
not be overtly manifest in smaller communities,
the rise of such a need can never be ruled out.
In such circumstances, the relative rarity of
untoward incidents competes with their serious-
ness. Typical incidents involving juveniles
are, of course, serious in an altogether dif-
ferent sense than appalling crimes. Their im-
portance is often not immediately seen, but is
contained in the Tatent consequences of their
resolution, There can be no doubt that the
inept, unskilled and improvident treatment of

a seemingly innocent case may set into motion

a train of results that will place a very high

196kobetz, n. 34 supra, at 155.
]97IJA/ABA Standards, n. 40 supra, at 83-86.
]9819, at 85,
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price on the initial neglect and may create
conditions that become progressively more
difficult to handle. Simple prudence sug-
gests that all police departments ought to
be equipped for such evaluations; that they
ought to be able to draw on the services of
officers who are skilled and knowledgable to
meet them as they arise; and that none can
afford to rely on Sstch-as—catch-can methods
in these matters,!

It is imperative that the individuals acquiring juvenile offi-
cer responsibilities receive specialized training in a well-conceived
program prior to assuming their duties. In South Dakota, of the four
police departments and one sheriff's department which empioyed juvenile
officers or school liaison officers, none demanded that they receive spe-
cialized training beyond that required of all officers as a prerequisite
to juvenile wofk.zqo

Kobetz has identified two important considerations with regard to
such specialized training which correspond with our recommendations. His
primary concern is that juvenile specialists receive training prior to the
assumption of their. field duties in the same manner as a new patroiman is
given extensive training befaore being placed on the job.201 Secondly,
Kobetz views the content of the training programs for juvenile specialists
as a crucial factor and specifies the following topics for inclusion in
such programs: “philosophy of police work with children, review of juve-
nile laws, interdepartmental relations, interviewing techniques, disposi-

tional alternatives, community resources, juvenile records, developing

1991d.

200540

enforcement is received in the 8 hours of juvenile training received in the
200 hour basic course,

201Kobetz, n. 34 supra, at 158.

p. 64 supra. The only specialized training in juvenile law
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external departmental relations and delinquency prevention.202

Beyond the need for pre-service specialist training, it is essen-
tial that periodic in-service training programs be offered for juvenile
officers. This need is also recognized by the International Association
of Chiefs of Police as reflected in the following recommendation:

It is recommended that police-juvenile offi-
cers participate in periodic in-service train-
ing programs, either within the department or
by attending regional, state and/or national
training schools and workshops.203

In South Dakota, we reported that 70 percent of the juvenile
officers surveyed had undergone some training in the juvenile area beyond

that required of all officérs in the basic training course. 204 This

is an encouraging statistic, particularly in light of the fact that the three

Jjuvenile officers that reported no special training were also the only three
with less than a year's experience as juvenile officers.205 We commend
these training efforts and suggest only that care be taken to select the
most effective programs available for juvenile officers to attend,206

Finally, the need to train non-specialist law enforcement officers

20214, For more specific curriculum descriptions see Wisconsin

Council on Criminal Justice, Juvenile Justice Standards and Goals 36-37
(December 1975).

203Kobetz, n. 34 supra, at 161, See also Wisconsin Council on

Criminal Justice, Juvenile Justice Standards and Goals subgoal 4.2, 36-38
(December 1975).

20?§g§ pP. 73 Ssupra.
20519,

. 206Foy example, the juvenile officers institute offered through the
,University of Minnesota is an excellent 8-week course for law enforcement,
probation and parole officers.
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in juvenile procedures must be addressed. A very significant amount of

Taw enforcement activity in South Dakota involves juveniles. A South
Dakota Statistical Analysis Center study reported the following:

Projected figures *ndicate that South Dakota Taw
enforcement agencies made 12,811 juvenile contacts
in 1975, Forty~four percent of these contacts
(5585) are estimated to be for repeat offenses.

In comparison South Dakota law enforcement agen-
cies submitted 9236 fingerprint cards to DCI
during 1975, While the number of fingerprint
cards is not an ideal unit for comparison it

does clearly show that juvenile offenses consti-

tute a large percentage, perhag% 50% of the over-
all Taw enforcement workload.

Reflecting this heavy involvement of youthful offenders in police work,
training programs must be established to adequately prepare the non-spe-~
cialist for juvenile problems. Currently in South Dakota only 8 of the
200 hours of the Basic DCI Training Course is allocated to juvenile mat-

ters.208

The National Advisory Commission,209 the Criminal Justice Stan-

dards and Goals for South Dakota,Z]O the Institute of Judicial Administra-

tion/American Bar Association Juvenile Justice Standards Project,z’1 and

the International Association of Chiefs of Police?!2 each specificaT]y

recommend that all police officers receive training at the entvy level

in police-juvenile procedures. Kobetz elaborates upon the IACP recom-
mendation.

207sAc, Juvenile Offender, n. 17 supra, at 157,

208+ the time the SAC survey was conducted the Basic DCI Training
Course was a 3-week 120-hour program with approximately only one hour devo-
ted specifically to juvenile matters; the present course is 5 weeks Tong.

209a¢ standards, n. 40 supra, Police Standard 9.5 at 221-224.

2105.0. Standards and Goals, n. 40 supra, Police Standard 8.2, at

26-27, 211
IJA/ABA Standards, n. 40 supra, at 109-117.

Z]ZKObGtZs n. 34 m‘fﬂ_g at 162.
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It is of primary importance that all officers
in the department be trained in the proper methods
of handling juvenile cases since all officers deal
with juveniles. Every patrolman contacts juveniles
during the performance of his general police duties;
therefore, important principles and approved prac-
tices concerning the proper handling of juveniles
must be taught to him. The follow~up work with
Jjuveniles and certain other specialized functions
can be done more economically and more effectively
by specialists but, the big problem, and one need-
ing immediate and concentrated attention, is more

adequate ¥§aining of officers who are not specia-
TistS.,.2

Kobetz also concluded that exposing all policemen to the complexities
of the juvenile justice system will help them accept and appreciate the
importance of specialized juvenile operations.214

Furthermore, all regular police officers should receive periodic
in-service training regarding juvenile matters in order that they be aware
of significant recent court rulings and alterations in operational proce-
dures?l%hn'data revealed that only 22 percent of the regular officers

surveyed reported attending any juvenile related training sessions subse-

quent to assuming their duties on the force 216

21314, at 161-162.
21414,

215§gg_ Kobetz, n. 34 supra, at 161-162 for similar recommenda-
tions.

216§g§ p. .73 supra.
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APPENDIX A
JUVENILE PROCEDURES: BROQKINGS
POLICE DEPARTMENT POLICY
ON JUVENILES
It shall be the policy of this department that when juveniles
are handled that have violated the law the officer should contact the
parents as soon as possible. The parents should be given as much infor-
mation about the violation as the officer has. For juveniles that will
have to make court appearances, a juvenile's report form should be
filled out as completaly as possible and a clear statement of the facts
should be stated on the form. Of the complete forms, the original should
remain in the juvenile book and the copies should be placed on the opera-
tions officer's desk. If a juvenile is talked to about a minor offense,
the officer should make contact with the juvenile's parents explaining
why the youth was talked to. Juveniles committing more serious crimes
that result in being in jail are entitled to the same rights as an aduit;
however. the juvenile could be released in most cases to a reliable parent
or other adult of the family. In the absence of all adults of the family,
the juvenile can be released to the minister or a neighbor who is a good
friend. There should be no bonds posted on juveniles unless required by
the judge. The states attorney or judge should be contacted when a juve-
nile is to be held in jail for any length of time. The above policy will
not cover all juvenile cases handled so the Chief will expect compliance

with the Taws and a common sense measure.
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APPENDIX B
CHICAGO POLICE DEPARTMENT
MANUAL OF PROCEDURE
YOUTH DIVISION

GUIDELINES FOR DETERMINING THE DISPOSITION OF JUVENILE
OFFENDERS

A.

An integral part of the processing of juveniles
taken into custody for c¢riminal acts is the consid-
eration of certain factors which will aid the
youth officer in arriving at the appropriate
disposition. The youth officer and/or policewoman
will follow the below Tisted guidelines in making
the appropriate disposition.

Cases to be brought to the sttention of the Juvenile
Court.

1.

4\
0
e

A1l felonies will be brought to the attention
(referred or detained) of the court with
exception that a Community Adjustment may be
made when the circumstances mitigate the
offense and the approval of a Youth Division
supervisor is obtained.

A1l firearms offenses including unlawful pos-
session and unlawful use of threatened use
against another will be brought o the atten-
tion (referred or detained) of the court.

A1l offenses involving the use or threatened
use of a weapon other than a firearm against
another will be brought to the attention
(referred or detained) of the court.

A1l serious gang related activity in which

the offender is engaged in gang violance,
recruiting, intimidation, etc., will be

brought to the attention (referred or detained)
of the court.

A1l offenders committing assaults and batteries
against victims whose occupations make the
offense aggravated will be brousat to the atten-
tion (referred or detained) of the court, except
that Community Adjustment may be made when the
circumstances so mitigate and the apprcval of a
Youth Division supervisor is obtained.

137



138

6. A1l juveniles who are active with the court,
i.e,, on probation, supervision, or have a
case pending will be brought to the attention
(referred or detained) of the court if the
offense for which they are arrested is within
the scope of the provisions set forth in item
I-B-T through 5 of this procedure.

7. For all juveniles who are active with the court
but are arrested for offenses not listed in
Item I-B-T through 5 and are given a Community
Adustment, the referral agency will be
Juvenile Court Probation Department, 1425
South Racine, Room 606.

8. A1l offenders whose three most recent police
actions (within the preceding twelve month
period) were disposed of as Community Adjust-

ments will be brought to the attention (referred

or detained) of the court with the exception
that a Community Adjustment for the fourth
(4th) offense may be made when the circumstan-
ces so justify and the approval of a Youth
Division supervisor is obtained.

9. A1l other cases in which the youth officer
feels that court action is the most feasible
disposition wiil be brought to the attention
(referred or detained) of the court.

Youth Division personnel will continue to utilize
the established guideline in determining whether
or not a juvenile will be detained at the Audy
Home, i.e., whether or not the juvenile is a dan-
ger or menace to himself and/or the community.

For those items which call for the approval of a
Youth Division supervisor before a case is dis-
posed of as a Community Adjustment, Youth Division
personnel may obtain the approval by telephone

but the approving Youth Division supervisor will
sign name and star number to the Community Adjust-
ment Report at the end of the narrative section,
before terminating his tour of duty.

Only entries for acts of delinquency or need of
supervision in the juvenile's past record will

be considered in determining the disposition as
outlined in Item I-B-8 of this procedure. Entries
of abandonment, dependency, neglect, curfew or
truancy will be considered only in assisting the
youth officer in making the disposition as out-
Tined in Item I-B-9 of this procedure.
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Factors to be considered in making the appropri-
ate Community Referral. (Refer to Department
Notice 67-28 and Community Resource Manual.)

1. The juvenile's attitude toward accepting and
cooperating with efforts directed toward his
rehabilitation.

a. Foremost in the juvenile's rehabilitative
process is his sincere willingness to
cooperate with the assistance being
offered him.

b. Many times the offenses committed by juve-
niles are not accompanied by the requisite
criminal intent but rather are manifesta-
tions of their inability to control them-
selves in accord with established norms of
social maladjustment, etc. Juveniles
with such personality problems are defin-
itely in need of the professional services
of the psychiatrist, psychologist, etc.

2. The ability of the juvenile's parents to acknow-
ledge an awareness of the seriousness of their
child's involvment with police and to control
and discipline their child.

a. Regardless of the parent's right and duty
to be protective toward his child, he must
display a mature awareness of the serious-
ness of the situation when confronted with
evidence that his child is responsible
for a criminal act. Such an awareness
indicates a potential for remedial action
at the domestic Tevel.

b. Furthermore, the domestic environment must
be examined to determine the degree of
control and discipline which the parent has
over the child. Absence of a parent or
parental indifference may have brought
about the demise of parental authority
to such a degree that attempts at reinsti-
tution of parental authority are futile.

3. The rights of the complainant in that injustice
is not done to the victim/complainant through
over-emphasis on the juvenile offender, the social
tranquility of the community is not sacrificed
because of the failure to take positive measures
in controlling delinquent behavior.
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Certain juveniles have established behavior
patterns which indicate a poor rehabilita-
tive prognosis. It must be remembered that
though the juvenile's age may appear to be

a mitigating factor, it is not to preclude
the complainant from availing himself of the
judicial remedies available if he so desires.

If the juvenile's rehabilitation is to take
place in the domestic and community settings,
it is obvious that the juvenile's behavioral
patterns cannot be in conflict with the codes
of social conduct of these institutions. If
his behavior is so conflicting, the only re-
course is to utilize the judicial resources
available to correct his conduct.
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