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EXECUTIVE SUMMARY

This study describes statistically the operation of
the pretrial release system in the District of Columbia.
Chapter I describes the unigue legislative environment
that makes the District an especially interesting setting'
in which to study pretrial release. Chapter II presents
descriptive statistics on the setting of pretrial release
conditions, the ability of defendants to satisfy those
conditions, and the occurrence of pretrial rearrest or
failure to appear for trial. Chapter III summarizes the
results of_statistical estimation of a behavioral model of
pretrial release and misconduct. Finally, Chapter IV draws
certain implications from the aﬁalysis and outlines limita-
tions of the stﬁdy and fruitful areas for further research.

Chapter I explains that nationwide reaction against
the abuses of money bond and the econodmic discrimination
inherent in financial requirements generated a bail reform
movement during the 1960s that eventually involved about
200 cities. Serving as a legislative model for the rest
of the country, bail reform laws enacted in 1966 instructed
District of Columbia judges to release defendants on personal
recognizance unless financial or other requirements were
thcught necessary to guarantee a particular defendant's
appearance for trial. To assist the judges in making pre-

trial release decisions, one of the 1966 laws established



the D.C, Bail Agency, giving it the responsibility to collect
and verify information on defendant's community ties, to

make release recommendations to judges based on the verified
information, and to supervise released defendants awéiting
trial. |

By 1970, concern about crime by D.C. defendants on pre—
trial release led Congress to attach a preventive detention
provision to legislation reorganizing the District's court
system. This provision permitted the U.S. Attorney's Office,
in its role as public prosecutor, to request the pretrial
incarceration of certain classes of defendants expected to
commit additional crimes if released to await trial. Although
at the time of enactment this provision was cited by some as
a major weapon in the war on criﬁe, and by others as a massive
assault on the pfesumption of innocence, it has been used so
rarely that it has fulfilled neither expectation.

While many would consider D.C. pretrial release legis-
lation a model for the nation, the operation of the system.
has shown mixed results. As the bail reform laws intended,
the rate of release on personal recognizance has risen--to
more than twice the national average, and to the highest

1
rate among major cities, according to national surveys.

1

See Paul B. Wice, Freedom for Sale (Lexington, Mass.:
Lexington Books, 1974) and Wayne Thomas, Bail Reform in
America (Berkeley: University of California Press, 1976).
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Simultaneously, as one would expect, the role of the pro-
fessional bondsman has declined dramatically, although it
has not disappeared.

Mére controversially, however, the nonuse of préventive
detention in the face of rising crime rates has led to accu-
sations that the system is doing nothing to address the prob-
lem of pretrial crime. This accusation is sometimes countered
by claims that, in direct violation of the 1966 laws, judges
are in fact achieving unauthorized preventive detention by
means of high money bond. One response to this controversy
has been passage by the House of Representatives of a bill
broadening the eligibility for preventive detention and re-
moving certain procedural requirements often cited as impedf
iments to its use. That bill was under consideration by
a Senate subcommittee at the time of this writing.

This study has attempted to £ill part of the knowledge
gap concerning operation of the District’s controversial
and legislatively unique pretrial release system. Section
A of this Summary highlights some statistics describing the
operation of the system. Section B‘provides an overview
of a multivariate statistical model designed to explain the
setting of pretrial release conditiéns, the ability of
defendants to satisfy financial conditions, the occurrence
of pretrial rearrest of released defendants, and the failure

of defendants to appear in court as required.
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A, HIGHLIGHTS OF DESCRIPTIVE STATISTICS

Chapter II describes the characteristics of D.C. .
defendants arrested during 1974 for felonies and serious
misdemeanors, the pretrial release conditions set for
them, their ability to satisfy financial conditions, and
the magnitude of the problems of nonappearance and pretrial
crime.

Based on statistics in Chapter II, Exhibit 1 describes
the typical adult felony defendant to be a black male less
than 26 years o0ld, with nearly a 50-50 chance of being un-
employed. About 86 percent of D.C. deféndants live in the
Distriét or its Maryland and Virginia suburbsg. Forty-three
percent of D.C. defendants have been previously arrested for
a préperty'crime, 37 percent for a crime against a person.
More than one defendant in six had a perding case at the
time of arrest. |

Other statistics in Chapter II reveal that 45 percent
of the felony defendants were released on personal recog-
nizance, and another 17 percent were released without bond
to a third-party custodian. Another 29 pefcent were required
to post a surety bond, and 7 percent were required to post a
10 percent cash bond. Preventive detention was requested
for one defendant during 1974; the remaining 2 percent of
defendants were assigned to special alcohol and narcotics

treatment programs. Based on a sample of those held for
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Race

White 5%
Black 95%
Sex
Male 91%
Female 9%
Age
18-25 54%
26-35 25%
36+ "l6%
Unknown 5%
Employed
Yes 39%
No 49%
Unknown 123
Residence
D.C. 56%
Suburbs 30%
Other 14%
Previously arrested for property crime
Yes 43%
No 55%
Unknown 2%

Previously arrested for crime against person

Yes 37%

No 63%
Pending Case

Yes 17%

No 83%

Source: PROMIS
EXHIBIT 1

Demographic Prdfile of Defendants
(Felony Cases - 1974)



surety bond, 45 éercent eventually obtained release by post-
- ing the full amount themselves, finding a bondsman tﬁ'post ’
it, or obtaining a reduction to nonfinancial release condi-
tions. Seventy—three.percent of a sample held for cash bond
eventually obtained release by posting the 10 percent deposit.
Thus., about 80 percent of all D.C. felony defendants were
released for at least’part of the pretrial period.

Among those felony defendants who obtained pretrial re-
lease at some point, 13 percent were rearrested before their
original cases were disposed. Nearly 40 percent of those
rearrests lad to conviction, a rate slightly higher than that
for all defendants. Of the released defendants, nearly 11
pefcént failed to appear for at least one scheduled hearing.
Howéver, nonappearance caused a rearrest for bail violation
or prevented the closing of the original case in only 4 per-
cent of the cases involving released defendants. The latter
figure is used to indicate the magnitude of willful non-
appearance throughout the remainder of the report.

Thus, the descriptive statistics picture a minority of
felony defendants, about one-third, facing financial condi-
tions. They also indicate that an even smaller minority of
released defendants commit pretrial crimes or fail to appear.
While these statistics are consistent with the intent of the
1966 bail reform laws--to stress nonfinancial release--they

do not address the issue of whether the group required to
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meet financial conditions is actualiy a high-risk gréup.
In the words of the founders of the Manhattan Bail Project,
“determinations as to what kinds of people are good and bad
risks ought to rest on something more ;olid than 'hunches'."2
The next seftion reviews highlights of the multivariate
analysis reﬁgléga in Appendix A. 62259 bth probit and regres-
sion techniques as appropriate, this anal;Eis investigates the
questions of which released defendants present a high risk of
pretrial crime or nonappearance, and wnether the high-risk
group is iﬁcluded in the subset of defendants receiving

financial release conditions.

B. HIGHLIGHTS OF MULTIVARIATE ANALYSIS

To augmeht the statistical description discussed above,
a model of behavior of the arraiénment judge and of ﬁhe de~
fendant was congtructed. The model consists of four equa-
tions linking thé release conditions imposed, the defendant's
ability to satisfy the conditions, and the incidence of pre-
trial crime and failure to appear, all to a set of explanatory
variables. These explanatory variables represent the current

'crime, the likelihood of conviction, the defendant's history

2

Charles E. Ares, Anne Rankin, Herbert Sturz, “The Manhattan
Bail Project: An Interim Report on the Use of Pre-Trial Parole,’
New York University Law Review 38 (1963): 91.
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of previous arrests and failures to appoear, and his-pies to
the community. The estimation results are reported in detail
in Appendix A and summarized in Chapter III.

As one might expect, the results showed generally that
arrestees with extensive criminal histories tend to receive
more stringent release conditions than'others; defendants
who exhibit stability in the form of a job or a local resi-
dence receive less stringent release conditions. The excep-
tion is that certain high-risk defendants are released with-
out bond to community agencies that serve as third;party
custodians. 1In accordance with the custodians' policies,
these defendants are likely to be charged with violent crimes,
such as homicide, sexual assault, or robbery, to have cases
pending in court when'érrested, to be on parole or probation
when arrested, and tec be unemplofed.

A question frequently raised is whether the identity of
the arraignment judge affects the setting of release condi-
tions. Our results suggest an affirmative answer but indicate
that judicial discretion has different effects on the separate
parts of the pretrial release decision. Of the ten judges who
handled the bulk of arraignments in 1974, only two differed
substantially from the overall average (as indica£ed by sig-
nificant coefficients on binary judge-identity variables)
in making the financiai—nonfinancial decision, anq only one

«

behaved differently in setting the amount of bond in financial
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release cases. However, six of the ten took relatively in-
dependent positions on the choice between the personél recog-
nizance and third-party forms of nonfinancial release. Five
of the ten made the choice between the surety and cash forms
of bond differently f£rom the group as a whole. These results
indicate overall consistency among judges, except with respect
to the controversial roles of bondsmen and thira—party cus-
todians.

Data on a sample of 415 financial-release defendants were
used to learn what variables influence their ability to obtain
release by posting bond. As expected, and as previously found
by others, a higher bond was found to discourage release.
Moreover, defendants appear to make a consistent and expected
distinction between cash and surgty bond: holding other fac-
tors constant, defendants were more willing to post a refund-
able 10 percent bond with the court than to pay a nonrefund-
able tee of about the same size to a bondsman. Another inter-

esting finding was' that among defendants required to post

shrety bond, employed defendants were significantly more likely’

than unemployed defendants to obtain release. Whether this
reflects a conscious screening process among bondsmen cannot
be determined with certainty from one analysis. WNevertheless,
because no similar ‘effect was observed among cash bond defen-
dants, one gesitates to attribute it merely to enhanced abilit&

to pay among employved defendants.
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Another objective of the behavioral analysis was to learn
what variables predict failure to appear. Attempts were made
to predict both willful and nonwillful failure. The results
indicate that defendants charged with assault, sexuél assault,
or weapons offenses are somewhat more likely to appear than
other defendants. Of all defendant characteristics examined,
including history of brior arrests and prior failures to appear,
only two appeared related to failure to appear in the current
case: employed defendants were better risks than unemployed
ones, and drug users were worse risks than nonusers.

Our results suggest that defendanﬁs released on cash
bond or third-party custody are less likely to appear for trial
than other defendants. This result held even though our statis~
tical proéedure controlled, as éompletely as possible given our
data, for the high-risk nature of defendants released on these
terms.

Our results reflect in two ways the difficulty of predic-
ting failure to appear. First, we obtained low values of con- ,
ventional goodness-of-fit statistics, such as R2. While this
indicates that our model does not contain sufficient information
to predict the behavior of individual defendants, it does not
imply that there is no systematic relationship between non-
appearance and our explanatory variables. However, our estima-
ted equation defined no group of defendants for whom the

predicted failure probability, given release on recognizance,
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exceeds 0.18. Iﬂ other words, the results do not suggest
it is possible, in terms of our explanatory variablegy

to target a "high-risk" defendant group that is far more
likely than others no£ to appear for trial.

Contrary to conventional wisdom, defendants indicated
as having local addresses did not exhibit observably better
appeafahce records th%n nonlocal defendants, controlling for
other relevant variables. Our results also did not support
two other common assertions: that a strong likelihood of
conviction or a severe possible sentence encourages failure
to appear, or that a high bond discourages failure. The
results concerning both local residence and high bond should,
be tkeated cautiously, however, because problems in measuring
both variables may have obscured relationships that actually
exist.

Oour model seemed to explain pretrial crime somewhat more
successfully than nonappearance. Releasees charged with
felonies, especially burglary, larceny, arson, property des-
truction, or robbery, were systematically more likely than
other defendants to be rearrested before trial. Somewhat
surprisingly, defendants alleged to have carried a weapon
during the offense were found less likely to be rearrested,
when other variables were statistically controlled. An ex-
tensive and recent criminzl history--indicated by prior

arrests during the preceding year, cases pending when arrested,
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prior arrests for crimes against pefsons, of a history of
drug use~-was a systematic positive prédictor of pregrial
rearrest. Employed defendants, white defendants, and older
defendants seemed less likely to be rearrested while on
pretrial release. Finally, even controlling as completely
as possible for other statistically pertinent defendant
characteristics, defendants released to third-party custo-
dians seemed more likely to be rearrested than were defen-
dants on other forms of release.

Because arrest does not imply factual guilt, the model
was estimated a second time, counting only a rearrest lead-
ing to conviction as an indicator of pretrial crime. The
respecification caused no major .changes in the magnitudes of
our estimated coefficients; however, probably because adju-
dication outcome is not well explained by our explanatory
variables, nearly all coefficient standard érrors increased.:
As a result, using the aléernative measure; the relationships
of pretrial crime to robbery, arson, and property destruction
charges, to use of a weapon, to prior arrests for crimes
against persons, to drug use history, to defendant's race,
and to third-party custody status, became statistically insig-
'nificant at conventional levels.

The goodness-of-fit statistics indicated somewhat greater
ability to describe pretrial rearrest than failure to appear

within our sample, although we cannot claim power to predict

xii
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the outcome of individual cases. However, because rearrest
is systematically related to several of our explanatory
variables, the predicted rearrest probabilities amoﬁg defen-
dants in our sample ranged from 0.01 to 0.67, far wider than
the range of predicted nonappearance probabilities: 0.02 to
0.20. Thus, we find better discriminatory power with respect
to rearrest than nonappearance; validity remains an issue,
however, to be resolved by similar analysis of other defen-

-

dant samples.

xiii
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I. INTRODUCTION

A decade has passed since Herbert Packer articulated the
Crime Control and Due Process Models of American criminal jus-
tice. In his words,

the value system that underlies the Crime Control Model

is based on the proposition that the repression of

criminal conduct isg by far the most important function
to be performed by the criminal [justice] process.
In contrast, the Due Process Model views
the combination of stigma and loss of liberty that is
embodied in the end result of the criminal [justice]
process [as] the heaviest deprivation :that government
can inflict on an individual.
Under the Due Process Model, the end result--punishment—-
ought not to occur "as long as there is an allegation of
factual error that has not received an adjudicative hearing
in a fact-finding context."l

The clash between the Crime Control and Due Process Models
is perhaps more apparent in the pretrial release decision than
at any other point in the criminal justice process. A recent
poll2 revealed that 92 percent of all New Yorkers “would want
a judge to set bail amounts based on how dangerous the judge

feels the accused may be, on how likely he or she would be to

commit other crimes during the time the accused is released

1Herbert L. Packer, The Limits of the Criminal Sanction
(Calif.: Stanford University Press, 1968): 149-73.

2“Judges Rapped as Lax on Crime," New York Post, January 19,
1978: 5.
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“on bail* --in other words, invoke loss of liberty before any
adjudicative fact-finding, with the objective of crime control.
By contrast, in a 1975 poll of public officials--ﬁudges,
county ‘executives, public defenders, district attorneys, police
chiefs, and sheriffs--crime control ranked eighth on a list of
16 possible priority goals for pretrial release programs. The
three goals deemed most important by this group--ensuring that
released defendants appear for trial, lessening economic dis-
crimination, and minimizing the time between arrest and re-
lease-—-are clearly consistent with the Due Process Model.3
| The tension between crime control and due process has made
pretrial release in the District of Columbia a subject of debate
and lggislation for over a dozen yéars. Unfortunately, the
course of this activity has been directed more by opinions than
by facts. Advocétes of due process have decried money bail as
“discrimination based on economic status,” without documenting
its extent;4 this view was formally embodied in the Federal Bail
Reform Act of '1966. Crime control advocates have cited celebrated
cases involving persons awaiting trial in arguing for pretrial

detention of dangerous defendants, without demonstrating an

3Robert V. Stover and John A. Martin, Policymakers' Views Re-
garding Issues in the Operation and Evaluation of Pretrial
Release and Diversion Programs (Denver, Colo.: National Cen-
ter for State Courts, 1975).

4Statement of Lawrence M. Baskir in "Pretrial Release or De-

~tention: Hearings and Markups before the Subcommittee on
Judiciary and the Committee on the District of Columbia,”
House of Representatives, 94th Cong., 2nd sess., June-August
1976: 242, :



ability to identify dangerous defendants in advance of re-

lease;5

their view was embodied in the Crime Control Act of
1970. ’

Because pretrial release practices have preoccu?ied crim=
inal justice reform efforts in the District of Columbia as in
few other jurisdictions, the nation's capital is a particularly
appropriate setting for an empirical analysis of pretrial re-
lease. This study is based on data captured during 1974 by
the PROMIS system operating in the U.S. Attorney's Qffice for
the Diétrict of Columbia. The remainder of this chapter discusses
the evolution of the baillsystem, the p;etrial release opfions
available in the District, and the issues to be addressed in
this study.- Chapter II presents statistics and tabulations
describing the operation of the Qistrict's pretrial release
systéﬁ. Chapter II1 summarizes a multivariate behavioral
analysis, reported in detail in Appendix A, of the factors that
predict what release conditions are imposed, which defendants
actually obtain release, and which reléased defendants commit
pretrial crimes or fail to appear for trial. Chapter IV reviews

the highlights and implications of the study.

5Statement of George Frain, ibid.: 369. The inability to pre-
dict dangerousness is documented by John Monahan, “The Predic-
tion of Violent Criminal Behavior: A Methodological Critigue
and Prospectus,” in Alfred Blumstein, Jacqueline Cohen, and
Daniel Nagin, eds., Deterrence and Incapacitation: Estimating
the Effect of Criminal Sanctions on Crime Rates (Washington,
D.C.: National Academy of Sciences, 1978).
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A. ORIGIN AND EVOLUTION OF BAIL

Bail as a procedure fof dealing with the pretriél freedom
of defendants has been noted by historians to have existed in-
formally in England during the first thousand years A.D., but
it achieved its statutory birth in 1275, as part of the Statute
of Westminister I.6 Throughout its history, bail has been
legally defined as a p}ocedure for ensuring that an individual
accused of a crime will appear for his trial.

Traditionally, bail involved economic sanctions to dis-
courage individuals from fleeing the jurisdiction rather than
face adjudication and possible conviction. The judiciary
was given the responsibility for implementing the various
bail statutes and for determining the defendant's pretrial
status. Judges have usually been aided by statutory guide-
lines and the arguments of the prosecution and defense, as well
as their own inclinations, in arriving at a bail decision.
Among the criteria commonly employed by judges are the serious-

ness of the charge and the defendant's past criminal record,

socioeconomic background, and previous pretrial behavior.

6For more detailed discussions of the legal history of bail,
see the feollowing: J.F. Stephen, A History of the Criminal
L.aw 0f England (Macmillan, 1883) I: 233-43; Lester B, Orfield,
Criminal Procedures from Arrest to Appeal (New York: New York
University Press, 1947): 101-04; Ronald Goldfarb, Ransom

(New York: Wiley Interscience, 1967): 23-25; and An Evalua-
tion of Policy Related Research on the Effectiveness of
Pretrial Release Programs (Denver: Natilonal Center for State
Courts, 1975): 5-~15.
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Within the United States, the judiciary has had to turn
to state statutes for guidance in setting permissible bonds
in criminal cases. Thé only constitﬁtional mention 6f bail
occurs .in the Eighth Amendment, which warns simply that "ex-
cessive bail shall not be required." This has resulted in two
intellectual debates--first, over whether “he amendment re-
quires that bail be set in all cases, and second, over what is
a reasonable definition of "excessive." The first debate has
-been waged in scholarly arenas, such as law review articles,
and although the first Judiciary Act7 required bail for all
noncapital federal crimes, and all but seven states.eventually
followed suit, the guestion has never been totally resolved
at the state level. The second debate has produced a few U.S.

supreme Court decisions, the most famous being the 1951 case

of Stack v. Boyle in which Chief Justice Vinson described con-

temporary American bail policy.

The right to release before trial is conditioned
upon the accused's giving adequate assurance that he
will stand trial and submit to sentence if found
guilty.... Like the ancient practice of securing
the oaths of responsible persons to stand as sureties
for the accused, the modern practice of requiring a
bail bond or the deposit of a sum of money subject to
forfeiture serves as additional assurance of the
presence of an accused. Bail set at a figure higher
than an amount reasonably calculated to fulfill this
purpose is "“excessive" under the 8th Amendment.8

Sevéiél state statutes specify criteria that the judge may

consider when determining the amount of bond necessary to

7 .
Judiciary Act of 1789, 1 U.S.C. 91, sec. 33.

8Stack v. Boyle, 342 U.S.1.
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-guarantee appearance. The model for most of these state statutes
is Rule 46(c) of the Federal Rules of Criminal Procedure, which
directs the judge to inquire into the "nature and cifdumstances
of the offense charged, the weight of the evidence against [the
defendant}, the financial ability of the defendant to give bail

and the character of the defendant."9

Within this general model,
two submodels have emerged: one emphasizes the seriousness of
the alleged crime as the primary determinant of bail amount, and
the other stresses the community ties and character of the
defendant.

The latter approach, embodied in the bail reform movement
of the 1960s, was a reaction to the economic discrimination
implied by the existing bail system. Federal Judge J. Skelly -
Wright, writing in 1963, described the situation at that time in
the following words:

The effect of [the bail] system is that the profes-

sional bondsmen hold the keys to the jail in their

pockets. They determine for whom they will act as

surety--who in their judgment is a good risk. The

bad risks in the bondsmen's judgment, and the ones

who are unable to pay the bondsmen's fees, remain in

jail. The court and the commissioner are relegated

to the relatively unimportant chore of fixing the
amount of bail [emphasis added] .10

By emphasizing the defendant's character and community ties,
the bail reform movement attempted to eliminate the economic

discrimination described by Judge Wright by relying on an

F. R. Crim. P. 46 {(c¢c).

10pannell v. United States, 320 F. 2d 698,699 (D.C. Cir. 1963)
(concurring opinion}).

I-6
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alternative basis of inquiry--the strength of character and
local ties binding the defendant to the jurisdiction.  In 1961,
the Vera Institute established the first bail reform project

that stressed these attributes.11

For.any defendant who pos-
sessed the fequisite community ties, the Manhattan Bail Project
would recommend to the judge that the defendant be released on
his own recognizance. Following the success of this oioneer
project in obtaining the release of large numbers of defendants
on their own recognizance while reducing the rate of nonappear-
ance, nearly 200 other similar reform programs have commenced
operation in cities across the countryf

It was‘in this climate of reform that Congress enacted

12 A de-

both the federal and D.C. bail reform acts of 1966.
tailed discussion of the D.C. law is deferred to the next sec-
tion; in general, the act established release on personal recog-
nizance as the standard procedure for defendants awaiting trial,
unless their appearance at trial could not be reasonably assﬁmed;
It specifically directed that potential pretrial danger to the

community was not to influence the imposition of financial re-

lease conditions.

11Charles Ares, Anne Rankin, and Herbert Sturz, "The Manhat-
tan Bail Project: An Interim Report on the Use of Pretrial
Parole," New York University Law Review 38 (1963).

12Federal Bail Reform Act of 1966, P.L. 8%-465, 80 Stat. 214,
and District of Columbia Bail Agency Act, P.L. 89-519, 80
Stat. 327. The District act implemented the federal act in
Washington, D.C., and established the D.C. Bail Agency to
operate the local pretrial release program.
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Following passage of the D.C. Bail Agency Act, crime in the
District of Columbia increased at an‘alarming rate. In retro-
spect, it appears ﬁhat'this increase was part of a national
trend, rather than a result of the new law. However, perhaps
because the increase in crime was so widely pervasive, the
pendulum swung from the due process concerns that engendered
bail reform to concerns with crime control.13

This swing of the pendulum caused the District of Colum-
bia to be the first local jurisdiction in the nation to exper-
iment with a formal preventive detention procedure. As part

14

of the 1970 District of Columbia Court Reform Act, the pre-

ventive detention provision statutorily added a new purpose to
the administration of pretrial release. While ensuring appear- )
ance at trial remained the only purpose of financial bond,
prevéntive detention was proffered as a means of protection
against the defendant who posed a threat to the community.

Accompanied by fairly elaborate due process procedures, the

preventive detention provision defined a group of potentially

13For a view of the local debate at that time, see John N.
Mitchell, “Bail Reform and the Constitutionality of Pretrial
Detention,” Virginia Law Review 55 (1969): 1223; and Laurence
H. Tribe, "An Ounce of Detention: Preventive Justice in the
World of John Mitchell," Virginia Law Review 56 (1970): 371.
An overview of the argument is presented 1n Patricia M. Wald,
“The Right to Bail Revisited: A Decade of Promise Without
Fulfillment," in Stuart Nagel, ed., The Rights of the Accused
(Beverly Hills: Sage Publications, 1972): 189-95.

Mpistrict of Columbia Court Reform and Criminal Procedures
Act of 1970, P.L. 91-358, 84 Stat. 473.
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"dangerous" offenders who, because of their previous misconduct,
would be forced to attend a hearing.at which the court would
determine if it was in society's interest to detain the defendant
for up to 60 days to await'trial. Thus, rather than.choosing
between the goals of crime control and Que process, the D.C.

Code makes it possible for the District to pursue both at once.

B. DESCRIPTION OF D.C. BAIL SYSTEHM

The District of Columbia's bail system is distinguished
by three features that make it especially interesting as a
setting for a study of pretrial release. First, it 6perates
within an extremely complex criminal justice system. Depending
on such factors as the location of the offense, the time of dayv
of the arrest, and the nature of the charge, a given defendant
may be identified and booked by either the Metropolitan Police
Department or the Federal Bureau sf Investigation, and held
pending arraignment in either local or federal custody. He may
be prosecuted by either the D.C. Corporation Counsel or the U.S.
Attorney; if the latter, arraignment may take place in either
the D.C. Superior Court or the Federal District Courf. In such
a fragmented environment, it is an onerous task to gather and
verify information about a defendant's identity, his custody
status, his pending cases in both the D.C. courts'and in subur-
ban jurisdictions in Maryland and Virginia, his prior criminal‘
record, and other inforﬁation legally pertinent to the pretrial

release decision.



Second, and most important, the D.C. Bail Agency plays a
critical role in the pretrial operation of the District's crim-
inal court system. The Bail Agency has responsibility for moni-
toring.the behavior of the defendants who receive nonfinancial
release, as well as those who obtain release by satisfying finan-
cial conditions. The D.C. Code instructs judges to release on
their own recognizance all defendants who seem likely to appear
in court. 1In addition, if the judge has reservations about the
defendant's likelihood of appearance, he may resort to any of
the following conditions, either separately or in combination:

(1) Place the person in custody of a designated person
or organization agreeing to supervise him.

(2) Place restrictions on travel, association, or place
of abode of the person during the period of release.

-(3) Require the payment of a bond in a specified amount
and the deposit in the registry of the court, in cash
or other security as directed, of a sum not to exceed
10 percentum of the amount of bond, such deposit to be
returned upon the performance of the conditions of
release.

(4) Require the execution of a bail bond with suffi-
cient solvent sureties or the deposit of cash instead.

(5) Impose any other condition, including a condition
requiring that the person return to custody after spe-
cified hours of release for employment or other limited
purposes.l5
The judge's decision is guided not only by the law but by recom-
mendations of the D.C. Bail Agency, which are based on informa-
. tion collected in defendant interviews and verified by agency

staff.

- The third distinguishing feature is the preventive

ls23 D.C. Code 1321.
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“detention provision of the 1970 D.C. Court Reform Act. Despite
the great controvérsy this provision initially stirred, it has
been used infrequently§ in fact, following a brief fadr—month
period .in which it was formally used approximately 20 times

and caused 10 defendants to be preventively detained,16

the
provision was virtually not invoked for the next four years.
Chapter II includes tabulations showing increased use of pre-
ventive detention sincé 1976.

The reason frequently suggested for the rare use and
present dormant status of the preventive detention provision
is the range of procedural guarantees, which proved to be a
critical addition to an already overworked and understaffed

court system. The increase in manpower, time, and space

necessary to administer the pretrial detention hearings has

made these hearings impractical in all but a few cases, ac-
cording to the U.S. Attorney for the District of Columbia,

17

Earl J. Silbert, Public officials interviewed.by one of the

authors have estimated that if preventive detention hearings

were to be requested in all cases permitted under law, a mini-

mum of two courtrooms would have to be added and made available

16Nan C. Bases and William F. McDonald, Preventive Detention
in the District of Columbia: The First Ten Months (George-

town Institute of Criminal Law and Procedure and Vera Insti-
tute of Justice, 1972): 46.

17Ear1 J. Silbert, "Pre-Trial Detention: Trying to Find a
Common Sense Solution," The Washington Post, April 8, 1976:
Md. 2.
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16 hours a day, plus one to two full-time judicial officers to
supervise those hearings, four to five additional U.S. attorneys,
and an annex constructed to the present city jail to ﬁouse the
increased numbers of detained defendants, since the present fac-
ilities are filled to capacity. According to estimates by re-
searchers at Georgetown University's Institute of Criminal Law
and Proceaure who examined the first year of operation of pre-
ventive detention in the District, approximately 33 percent of
all arrested defendants would qualify for preventive detention.18
To complete this description of the operation of the D.C.
bail system, the various options available for pretrial release

19 The first two

of the defendant are briefly discussed below.
do not involve a judicial officer.

Citation release--Defendants arrested for any misdemeanor \

are eligible for citation release at the police station. The
arresting police officer obtains a recommendation from the Bail
Agency, based on the results of its interview and verification
procedure. 1In practice, citations are used primarily for less
serious misdemeanors, such as drugs, larceny, and commercial
sex. Approximately 80 percent of those defendants eligible,

about 4,000 per year, are granted this form of release. These

18Basas and McDonald, Preventive Detention in the District

of Columbia: 61.

Much of the following summary is based on J. Daniel Welsh
and Deborah Viets, The Pretrial Offender in the District of
Columbia (Washington, D.C.: D.C. Bail Agency and D.C. Office
of Criminal Justice Plans and Analysis, 1977): 87-97.
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defendants do not appear in court until trial.

Stationhouse bond--Immediately following arrest ‘and book-

ing, defendants can be released immediately by posting bond
through a willing bondsman. The amount of bond is listed on a
fixed schedule, previously set by the court according to the of-
fense. The defendant remains free at least until arraignment the
next day, when a judge formally imposes release conditions.

At arraignment, the judge formally imposes one of the
following pretrial release conditions.

Personal recognizance--Based on an evaluation of the defen-

dant by both the Bail Agency and the juage, release may be based
on only a personal promise to appear without any monetary condi-
tions. For a large percentage of defendants, personal recogniz-
ance'is accompanied by ar agreemént to abide by certain condi-
tions, such as périodic reporting to the Bail Agency, living

at a specified address, or treatment at a drug facility. In
1974, approximately 60 percent of all defendants whose cases”
were accepted for prosecution in Superior Court, and for whom
release conditions are known, were given some form of personal
recognizance release.

Financial bond (cash or surety)--A remnant of the tradi-

tional system, approximately 25 percent of all defendants
receive financial conditions. Three-quarters of these defen-
dants are required by the arraignment judge to post either a
secured bond or cash for the full amount (so-called "surety

bond"); most of them use a bondsman. The remaining quarter
I-13
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are required to post only 10 percent of the bail.amount; they
‘usually raise the money themselves through friends or personal
savings (so-called "cash bond"). 1In either case, the émount
deposited is returned to the defendant following appearance,
except for a nominal charge for administering the program.

Third-party release--In 1975, the Office of Criminal Justice

Plans and Analysis and. the D.C. Bail Agency found that approxi-
mately 18 percent of all misdemeanants and felons were granted
third-party release. In the following year (1976), special tab-
ulations by INSLAW revealed that‘this percentage of third-party
releases had dropped to 12 percent. Third-party release is a
form of nonfinancial pretrial freedom that places the defendant
under'the direct supervision of an organization or designated
purson. Not only must third-party custodians ensure the defen- -~
dant's appearancé in court, but they must also apprise the Bail
Agency of any violations of conditions set by the court. 1In
recent years, a few Washington organizations interested in the
problems of drug addiction have been active in serving as third-
party custodians. The community organizations see their role as
obtaining nonfinancial release for poor, high-risk defendants.

Miscellaneous--Nearly 2 percent of the defendants have their

pretrial status determined in one of the following ways: referred
to the Rehabilitation Center for Alcoholics; committed to St.
"Elizabeth's Hospital for mental observation; placed on five-

day hdld if on probation or parole while the parole board con-’

siders possible revocation; held under the preventive detention
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statute; returned voluntarily to another state; or held without

bail if they satisfy thé conditions for preventive detention.

C. ISSUES RELATED TO BAIL

This section identifies the major issues related to the
administration of bail that will be examined in this report.20
These issues are of particular significance to the District
of Columbia system, alfhough most are of importance to all
jurisdictidns. The problems discussed within this section
result from the conflict between two principles that underlie
the operation of the pretrial release system. First, the sys-
tem treats éersons who have been merely accused of crimes,
with the possible results of economic discrimination and loss
of freedom prior to the determination of guilt or innocence.
Second, there is strong community pressure to use the system
to control pretrial misconduct. Let us now turn to some spe-

cific issues and carefully note their relevance to the Dis-

trict's pretrial system.

2oAt least four important pretrial release issues are beyond
the scope of this report. These are: (1) the effect of pre-
trial incarceration status on the likelihood of conviction at
trial and conviction by plea; (2) the effect of pretrial in-
carceration on the sentencing of convicted defendants; (3) the
question 'whether defendants incarcerated before trial are, or
should be, given scheduling priority to minimize the pretrial
incarceration period; (4) the relationship of case processing
time to the probability of pretrial misconduct.

The first three issues are not addressed here because they
are covered in other PROMIS Research reports, as well as other
sources. Methodological and data problems prevented us from
adequately studying the fourth. An amplified discussion of
these issues appears in Chapter 1IV.
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1. Purposes of Bail

Two possible purposes of a pretrial release system have
already been discussed with respect to the District of Columbia:
ensuring the defendant's appearance for trial, and incapacitation
to protect the community from pretrial crime. A third, sub rosa
purpose, giving the defendant a "taste of jail,"” has been cited
by several researchers in various cities other than'the District

of Columbia.21

The objective is achieved, of course, when bond
is set beyond the defendant's financial reach. )

As with sentencing, the purpose of the "taste of jail" is
difficult to discern and probabl§ varies from case to case. For
@ hard-core repeat offender under arrest based on inconclusive
evidence, some might consider pretrial incarceration to serve
the purpose of providing "just deserts" that are not expected

22

to follow from adjudication. In the case of a youthful or

first offender, some might argue that the ends of rehabilitation

21See, for example, Caleb Foote, “Compelling Appearance in
Court: Administration of Bail in Philadelphia,” University
of Pennsylvania Law Review 102 (1954): 1031-1079; Caleb
Foote, "The Administration of Bail in New York City," Uni-
versity of Pennsylvania Law Review 106 (1958): 693-730;
Daniel J, Freed and Patricia Wald, Bail in the United States:
1964 (wWashington, D.C.: U.S. Department of Justice and Vera
Foundation, Inc., 1964); Paul B. Wice, Freedom for Sale
(Lexington, Mass: Lexington Books, 1974): 7; and Frederic
Ssuffet, "Bail Setting: A Study of Courtroom Interaction,”
reprinted in George F. Cole, ed., Criminal Justice: Law and
Politics, (North Scituate, Mass: Duxburg Press, 1972): 309.

22See Packer, The Limits of the Criminal Sanction: 214, for

a discussion of this purpose 1n the context of the Crime Con-
trol Model. B8See Andrew von Hirsch, Doing Justice {New York:

~Hill and Wang, 1976) for a discussion of the concept of "just
deserts.”
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or special deterrence are served if the harshness of jail in-
timidates him into following more law-abiding paths upon release.
In fact, Packer's Crime Control Model argues that judicial leni-
ency in suspending the sentences of first offenders makes pre-

trial incarceration "not only a useful reminder that crime does
not pay but also the only such reminder they are }ikely to get.“23
Although purposeful use of bond to give a “taste of jail"
is illegal and has not been documented in the District of Colum-
bia, incarceration frequently occurs as a result of bond imposi-
tion rather than a legal finding of guilt. Among D.C. cases
accepted for prosecution as felonies during 1974, Hausner and
Seidel report a 41 percent preindictmen£ dismissal rate for
defendaﬁts held on bond, only 5 percent below the rate for all

24

defendants. For these 41 percent, it was apparent early that

theif'only‘possible exposure to é "taste of jail" would precede _
adjudication.

In Chapter III and Appendix A, an attempt is made to
infer the purposes of pretrial release in the District of Co-
lumbia. Multivariate analysis is used to learn what factors

influence the setting of pretrial release conditions, the

likelihood of pretrial rearrest, and the likelihood of

23Packer, ibid.: 212.

24Jack Hausner and Michael Seidel, An Analysis of Case Process-
ing Time in the District of Columbia Superior Court, PROMIS Re-
search Publication no. 15 (INSLAW, forthcoming): Exhibit 2.10,
p. II-24. :
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nonappearance for trial. By comparing the factors that deter-
mine all three ouﬁcomes, an attempt is made to infer the
arraignment judges' objectives.

2. Judicial Disparity in the Release Decision

As was indicated previously, the District of Coiumbia
judge has many pretrial release options available to him. The
range of alternatives parallels a range of perceptions the
judge may possess concérning the defendant. At one end of
the spectrum is the personal recognizance release, used if
the judge feels positively about the stability of the defen-
dant's community ties and intends to reward him with uncondi-
tional release. At the other extreme ig surety bond, which
the judge can set at an extremely high amount. Although such
bonds cannot be “excessive,'" the vagueness of this statutory
prohibitioh, plus the willingnesé of appellate courts to curtail
only the most serious abuses of the lower court judge's discre- )
tionary powers, means that the judge has great freedom in im-

25 Those defendants who fall within the

posing sizable bonds.
middle of this continuum are typically either released into
third-party custody, under a small cash or surety bond, or on

their own recognizance but with a set of conditions controlling

25'I‘h'e judge's freedom in defining “excessive" is implicit in
the following guidance: "Bail must not be set in a prohibi-
tory amount, more than the accused can reasonably be expected
under the circumstances to give.... However, a mere inability
to procure bail in a certain amount does not make such amount
excessive." 6 Corpus Juris (1916): 989.
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their pretrial freedom (i.e., reporting to the Bail Agency
on a regular basis, returning to school, or avoiding cgrtain
parts of the city).

Tﬁe judge's selection of conditions from the wide range
available to him reflects not only his perception of the de-
fendant, but also the subjective weighté he places on the com-
peting potential objectives of pretrial felease, and his
expectations about the effectiveness of a particular condition
in achieving a particular objective. To make the point more
concretely, consider a hypothetical experiment in which two
judges are given the same information about Defendaﬁt X and
‘are asked, independently, what release conditions are appro-
priate. Their selection of conditions may differ for at least
the following reasons:

. Different perceptions of the defendant. The

judges may agree on objectives but make diff-
erent subjective estimates of Defendant X's

innate propensity to flee (or commit crimes
on release).

. Different objectives for the decision. The
judges may agree that Defendant X is unlikely
to flee and likely to commit crimes if re-
leased, but disagree as to whether prevention
of the crimes is an admissible objective of
the conditions. ' '

. Different expected effects of conditions,
The judges may agree that Defendant X does not
merit release, but disagree on the amount ‘nec-
essary to prevent his release.

These individual differences introduce what some call
“judicial discretion” and others call "arbitrariness" into the

pretrial release decision. 1In Chapter II, this variation is

I-19

e iai Dl it 2 e e . e e



analyzed by comparing the release decisions of the ten judges
who participated most heévily in D.C. Superior Court release
decisiqns during 1974. 1In Chapter III and Appendix A, multi-
variate techniques are used to compare the relative importance
of judicial discretion and case characteristics in determining
release conditions.

3. Prediction of Pretrial Misconduct

We have discussed the setting of release conditions as a
goal-oriented decision and alluded to two commonly perceived
goals of the decision: preventing nonappearance and preventing
pretrial crime. We have also discussed.how, even under unanimous
agreement concerning the proper goal of pretrial release, inter-
personal differences in judges' perceptions would cause different
judgés to impose different condi£ions in identical circumstances.

Similarly, unobservable differences guarantee that even ’
among a group of seemingly identical defendants, identical re-
lease conditions will not produce identical pretrial behavior.
Otherwise, judicious setting of conditions could totally elimin-
ate pretrial misconduct without unnecessarily detaining a single.
defendant before trial. At the other extreme, if defendant
behavior were completely random, discussion of “goals" for pre-
trial release would make no logical sense. Like other students
of pretrial release, we assume that reality lies between those
extremes, i.e., that defendant behavior consists of both systema-
tic and random (or at least unobservable) components. The

success of judges, bail reform agencies, prosecutors, and others



-
o

in achieving either of the widely accepted goals of pretrial re-
lease depends crucially on both the relative importance of the
two components in determining behavior and the extent to which
decisian makers understand the systematic component. This need
for understanding is especially apparent with respect to three
areas of concern to the bail reform movement: economic discrim-
ination, judicial and community acceptance of bail reform agency
recommendations, and the cost-effectiveness of bail reform.

The problem of discrimination involves the question of
exactly whom bail reform programs are designed to.se;ve. Are
they designed primarily to aid indigent defendants who find it
difficult either to satisfy the criteria defining community
ties or to pay for their release? Or are they set up to serve
the middle~class defendant who more likely meets the criteria
put who more probably has sufficient savings to pay a bondsman
or the court for his release? Most reform programs have not
confronted this difficult question and'simply recommend releése
for whomever meets their requirements. Unless systematic rela-
tionships can be demonstrated between the release criteria and
the incidence of pretrial misconduct, the criteria may be legit-
imately attacked aé an imposition of bail reformers' values
on the defendant population.

A second issue concerns the relationship between the judge
and the bail reform agency. In Washington, as in most other
cities utilizing bail reform programs, the judge may either

accept or reject the bail agency's recommendation. His treatment



of the recommendation seems dependent upon how critically he

views the bail agency and, conversel&, the extent to which the
bail agency concerns itself with the reaction of the 5udges to
its recommendations. A recent report by the Vera Institute of

Justice 26

pondered the question whether the objectives of its
recommendations should be modified to increase the judicial ac-
ceptance ratio. Howevgr, it did not address the possibility that
additional statistical verification that its criteria support its
objectives might also increase the acceptance rate.

The third area of concern is the cost-effectiveness of bail
reform. Although many believe that the goals of bail reform are
justifiable on grounds of equity, the fiscal problems of the
crime-plagued major cities have made cost-effectiveness a con-
sideration in evaluating any social program. As it happens,
studies have generally found bail reform projects to be cost-
effective. Lee Priedman has estimated that the average cost
per release under the Manhattan Bail Project was about 370, in-
cluding administrative and start-up costs, compared with a de-
tention cost of about $180 per defendant; the trade-off is cost-
effective, even without considering the social benefits of in-
creased pretrial freedom and decreased prétrial misconduct. The
San Francisco Commission on Crime has estimated that that city's
bail agency was saving a minimum of $330,000 per year in recurring

costs and had enabled the city to avoid construction of a new

26Vera Institute of Justice, Further Work in Criminal Justice
Reform (New York, 1977): 21-25. ~
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-jail, at a cost of n\illions.27

A multijurisdictional evaluation
of the pretrial rélease components of community-based corrections
programs estimated that under certain assumptions prefrial re-
lease of felons through the programs saved as much as $400 in de-
tention cost per defenéant, over and above the cost of additional
pretrial misconduct. While this savings was approximately offset
by unusually high administrative costs for this program, the pre-
trial eérnings of released defendants were thought to have made
the programs cost effective.28

Even though existing bail reform projects are generally con-
sidered cost-effective, and even though saving money is not their
objective, greater cost-effectiveness would presumably make them
less vulnerable to political opposition. Given the high cost of
colleéting and verifying data about defendants, one means of im-
proving cost—-effectiveness is to devote data collection expendi-
tures toward the information that best discriminates between
high-risk and low-risk defendants. Thus, cost-effectiveness,
like the concerns of discrimination and judicial acceptance, is
in part a matter of understanding the systematic relationships

between defendant characteristics and the incidence of pretrial

misconduct.

2T ee S. Friedman, “The Evolution of a Bail Reform," Policy Sci-
ences 7 (1976): 292 and 310-311. See also San Francisco Commis-

- sion on Crime, "A Report on the Criminal Courts of San Francisco: A

Part II, Bail/ROR Release," February 10, 1971, p. 24.

28William M. Rhodes, Thomas Blomberg, and Steven T. Seitz, "The
Costs and Benefits of Community Based Corrections," unpublished
manuscript, 1977, available from the Institute for Law and Social
Research, Washington, D.C. 1-23
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Before proceeding further, it is important to explain just
what is meant by "pretrial misconduct” in this study. The vio-
lation of release conditions set by the arraignment jnge is
probably the most common and least enforced type of pretrial mis-
conduct. The conditions may range from simply staying out of
certain parts of the city to maintaining regular employment.

The D.C. Bail Agency is given responsibflity for enforcing these
conditions but candidly admits that it ig a virtually impossible
task, especially given the agency's other responsibilities. Un-
less someone, such as a member of the defendant's family or an
employer notifies the Bail Agency that a condition of release
has been violated, supervision over the defendant's adherence to

23 Since data on the

his conditions is virtually nonexistent.
violation of release conditions were not available to us, this
type of misconduct is not considered in this study.

The next category of pretrial misconduct is the defendant's
failure to appear. These failures may be either "willful,“ that
is; the defendant purposely chooses not to appear, or "nonwill-
ful," that is, the defendant simply forgets about his required
appearance or does not receive adegquate notification. By not
counting a nonappearance until several days have passed, some
researchers have implicitly assumed that the ‘involuntary for-

feitures would have been subsequently notified and only the

willful "skippers" would remain. For example, Wayne Thomas did

29 , .
Interview with officer of the D.C. Bail Agency, 1977.
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not consider a defendant to have forfeited until eight days had
passed. Using this criterion, he foﬁnd that in Washington, D.C.,
12 percent of cash bail defendants failéd to appear c&mpared
with 7 '‘percent of the defendants released on recognizance.30
While Thomas's work is useful in pointing out that purpose-
ful behavior causes only a subset of all nonappearance, his esti~
mates are dependent on arbitrary choice of the eight-day period.
To avoid this problem, this study makes use of the D.C. Code to

construct an alternative definition. Because receipt of a notice

to appear is defined to be prima facie evidence that an absent

defendant violated the Bail Reform Act by willfully failing

to appear, we define willful failure as the issuance of a bench
warrant, followed by either rearrest for violation of the act
or failure to close the initial case.

The real importance of nonappearance, willful or other-
wise, is an issue for policymakers, not researchers, to decide.
It is believed by some that in the District, as in most other
cities, the effectiveness of bench warrants is guestionable
and that few of the forfeited bonds are recovered, especially
from defendants who leave the jurisdiction. With two states
bordering the District, the ease of confoﬁnding authorities
is obvious. Given the expense of such retrieval efforts, it
is doubtful that the authorities are goihg to become alarmed

over nonappearance until the problem depicted by the media

30Wayne Thomas, Bail Reform in America (Berkeley: University
of California Press, 1976): 103.
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as reaching crisis proportions. One frustrated individual who
attempts to serve these warrants for failure to appear offered
the following comment (only half in jest), which seems to re-
flect the resigned nature of many officials on this issue:

Look, 1f a defendant skips town only three

things can happen and all are good. One, he

is successful and flees to another jurisdiction

and so he becomes someone else's. problem. Two,

if he remains in town he may be rearrested so

you'll have some additional charges to use

against him in the plea bargaining session,

and third if he says in town and doesn't get

rearrested you've probably rehabilitated him

by intimidation.31

This comment minimizes the importance of the third and,

to many minds, most serious type of pretrial misconduct: com-
mitting additional crimes. For obvious reasons, no data were
available on crimes committed by released defendants awaiting
trial. Therefore, the analysis of pretrial crime is carried
out in duplicate, using two alternative proxies. The first
proxy is rearrest for an offense other than Bail Reform Act
violation during the pretrial release period. Since only about
32 percent of all arrests of persons on conditional release
lead to conviction,32 and since one expects that some of the

remaining 68 percent are both legally and factually innocent,

this proxy may lead to an overstatement of the incidence

31Wice, Freedom for Sale: 162.

32This estimate, based on a tabulation of 1976 PROMIS data,
compares with a 28 percent conviction rate overall. The lower
overall rate suggests that the plea-bargaining leverage alluded
to above may exist, but is incongistent with a common allegation
that police harass defendants who are on pretrial release.
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of pretrial crime.A33 The second proxy 1is pretrial rearrest fol-
lowed by conviction for another offehse; if some of the legally
innocent 68 percent are factually guilty, this measure yields an
understatement of the incidence of pretrial crime. Previewing
the actual results, we report in Chapter III very similar multi-
variate results for both proxies, although our predictive power
is somewhat less with respect to the second. Conseqguently, while
we can present only upper and lower bounds on the actual rate at
which pretrial crime occurs, we feel confident that wé have iden-
tified some systematic relationships that determine the rate.

In Chapter III and Appendix‘A, we examine the predicta-
bility of failure to appear, willful failure to appear, pre-

trial rearrest; and pretrjal rearrest and conviction.

4. The Role of the Bondsman
Judge Wright's 1963 comment above that the District's
bondsmen held the keys to the jail in their pockets did not

reflect a peculiarity of the nation's capital. Forty years .

33Sée William M. Rhodes, Plea Bargaining: Who Gains? Who
Loses? PROMIS Research Publication no. 14 (INSLAW, forthcom-
ing), for discussion of legal and factual innocence in the con-
text of PROMIS research. See Brian Forst, Judith Lucianovic,
and Sarah J. Cox, What Happens After Arrest? A Court Perspec-
tive of Police Operations 1in the District of Columbia, PROMIS
Research Publication no. 4 (INSLAW, 1977) for a detailed sta-
tistical analysis of the many forms of conviction and noncon-
viction in the District of Columbia. While the low conviction
rate would suggest an overstatement, it was pointed out by
Michael Kirby that because so many crimes are never cleared,
pretrial rearrests may actually understate the extent of pre-
trial crime.
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earlier, a massive study directed by Roscoe Pound and Felix
Frankrfurter had stated that "the reél evil in the situation
ees 1is ... the professional pondsmen who make a businéss of
exploiting the misfortunas of the poor and whose connections
with 'runners and shysters' tend to prostitute the administra-
tion of justice."34 Major studies during the twenties in
Missouri and Chicago35 documented not only the prevalencg

but also the quéstionable nature of professional bondsmen's
activities: dse of unowned property as collateral, nonpros-
ecution of pondsmen for fraudulent practices, and failure to
collect forfeited bonds. These activities, often involving
kickpmack arrangements with defense attorneys and police offi-
cers, relationships to organized crime, and collusive behavior
with key criminal justice officials, have been described in

several surveys of the field.36

Nationally, the Wickersham
Commission summarized its findings on pail as follows:

Grave abuses as to pbail are reported from almost
every part of the land. There is general complaint

34Reginald H. Smith and Herbert 2. Ehrman, "The Criminal

Courts,'" in Roscoe Pound and Felix Frankfurter, eds., Crim-
inal Justice in Cleveland (Onio: The Cleveland Foundation,
1922, reprinted, Montclair, New Jersey: Patterson Smith,
1968): 23%0-382.

SMissouri Association for Criminal Justice, The pMissouri
Crime Survey (New York: Macmillan, 1926): 189-21d; Arthur
L. Beeley, The Bail System in Chicago (Chicago: University
of Chicago Press, 1927; reprinted in 1966).

See espeéially Goldfarb, Ransom: 110; National Center for

Bffectiveness of Pretrial Release Programs: 16-21; and Freed
and wald, Bail '1in the United States: 22-38. )




that ... there is frequent carelessness as to secu-
rity, that professional sureties flourish in con-
nection with the criminal courts and are often
permitted to assume an aggregate of liability

which makes their pbonas wortvhless, tnat forfeitures
are not enforced, and that on the whole there is no
effective security for appearance in cases where
such security is needed.37

Until the past decade or so, the bondsman's reputation
for corruption was matched only by his reputation for relent-
less pursuit of fugitives. Like the loan shark, the bonds-
man's financial success depends in part on his ability to
intimidate would-be defaulters; and Freed and wald cite
impersonation of police officers and use of guns as tools of
the pondsman's trade. They quote a nepbraska official as saying:

professional bondsmen in our county are a very
aggressive group and relentlessly pursue the
defendant who skips pail.... This hard atti-
tude on the part of some of these sureties has
put the fear of God into a lot of these defen-
dants who know what to expect in the event they

skip pail; so we do not have any particular
problem in this regard.3§

A contemporary description of a New York “skip tracer”
(one who returns fugitive defendants to the custody of their
pondsmen for a fee) confirms that pondsmen still protect their
investments fairly aggressively:
Stashed in the attic of tne [skip tracer's] home

is an elaporate collection of photographic equip-
ment and electronic surveillance gear, and several

37National Commission on Law Observance and Enforcement,
Criminal Procedure, Report no., 8 (Washington, D.C.: Govern-
ment Printing Office, 1931, reprinted, Montclair, N.J.: Pat-
terson Smith, 1368): 22. A

38Ereed and Wald, Bail in the United States: 30-31.
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large-calibre rifles. All that he usually carries
to work, though, are handcuffs, shackles, a re-
straining pelt, a nightstick, a bullet-proof vest
and an attack~trained Doberman .named Duke....-
Duke and [the skip tracer] cruise the ghettos in

a souped-up Ford LTD, equipped with CB, sirens,
flasning red lights and, in the trunk, an anti-
riot shotgun.39

with this history, it is no wonder that many people still
perceive the pondsman as a sinister figure, lurking in the
shadows of the criminal courthouse, waiting to prey on some
unfortunate client. Yet within the past 15 years, bondsmen
in tne District of Columbia have pecome a struggling group.
By encouraging a presumption of pretrial release, the 1966 Bail
Reform Act has removed the best risks from the pool of poten-
tial clients for bondsmen. The rise of community groups act-
ing as third-party custodians has removed many of the second-
best’ risks from tne pool. Because of a concomitant rise in
violent crime, which has been reversed only in recent months,
the pondsman is left to service an increasingly risky segment
of an increasingly dangerous population.

As a result of all these trends, the bondsman's role in
the District of Columbia has declined drastically since the
early sixties. Freed and wald report that prior to inception
of the D.C. Bail Project in 1964, virtually no defendants
were released on recognizance, so that nearly all defendants

were potential clients for pondsmen. During its first few

months of operation, the preoject obtained recognizance release

39Robert Leder, "Frontier Justice Revisited,” in New Times,
March o, 1978: 17.
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for about 15 percent of all defendants, which left 85 percent
to choose between bondsmen and their own savings to obtain

40 By 1968, two years after passage of the Bail Re-

release,
form Act, the proportion of defendants required to post surety
bond had dropped to 61 percent in a random sample tabulated
by the National Bureéu of Standards.41 .By 1974, the propor-
tion had decreased to 29 percent (see Chapter II); and a spe-
cial tabulation of PROMIS data for the first half of 1977
reports a decline to 23 percent. 1In the face of this steady
decline, it comes as no surprise that over half the District's.
bondsmen retired in the decade following passage of the Bail
Reform Act.42
Those who remain confront the difficult choice of risking
" their surety on a client already evaluated by the court as a
baa ;isk. They are also frequently given the most serious
cases, in which a substantial bond has been set--a decision
often thought to reflect both the dangerousness of the defen-

dant and the seriousness of the case. Dealing with such

difficult situations has made most of the city's bondsmen

40

Freed and Wald, Bail in the United States: 64.

41National Bureau of Standards, Tabulation and Extended Analy-
sis of Pre-Trial Release Data for Defendants in the District
of Columbia, Report 10259, prepared for the National Institute,
of Law Enforcement and Criminal Justice, Grant NI 70-012,

June 1970.

42

Wice, Freedom for Sale: 53.
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apprehensive. The following quote by one who has since re-
tired from the business indicates the constant uneasiness:

A guy that takes a gun and goes into a store
or a bank must have it in the back of his mind
that he'll use it if he has to. Now if I bail
him and can't produce him in court, I've got to go
get him. He didn‘'t hesitate to pull a gun when
he held you up and I make a good:rtarget, big as
I am. Besides that the bonds in these cases run
high, making the potential losses greater. Taking
someone who has gone to the gun just isn't worth
the risk. Besides a guy charged with that kind
of offense knows he may be going away for a long
time and that increases the chances he'll skip.43

Chapters II and III and Appendix A of this study examine
several guestions with respect to the role of bondsmen in the
District of Columbia: How extensively are éhey used? 1In what
types of cases? What criteria do they seem to apply in select-
ing defendants to bond? Controlling for the high-risk nature
of gheir clients, how successfully do they produce them for
court appearances?

5. The Role of Preventive Detention

While the 1966 Bail Reform Act did much to eliminate the
abuses of financial bond in the District of Columbia, it opened
what many saw as a legal gap through which too‘many dangerous
defendants returned to the street, perhaps to commit more
crimes while awaiting trial. 1In response to public expres-
sions of concern, a “"preventive detention” provision was
added, with little debate, to an omnibus Court Reorganization

Act in 1970. Once passed, the provision permitted the U.S.

43

The Washington Post, February 2, 1969: B-1.
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Attorney, who prosecutes serious crimes in Superior Court, to
request in a speciél hearing the detention of ce;tain dangerous
defendants without bond for up to 60 days while their cases are
processed. This pretrial detention was intended to prevent them
from committing more crimes while awaiting trial. While some
hailed preventive detention as an important weapon in the war on
crime,44 others opposed it as a major assault on the presumption
of innocence.45
Since it was enacted, preventive detention has borne out
neither the hopes of its advocates nor the fears of its oppo-
nents. It simply has not been used enough to matter, as indica-
ted by the reguest of only one preventive detention hearing dhr—
ing 1974. Bases and McDonald estimated that one-third of all

felony defendants were eligible for preventive detention during

the first four months of 1972.46

If that ratio still holds, pre-
ventive detention could have been requested about 1,500 times in
1977. 1Instead, U.S. Attorney Earl J. silbert stated recently that
it was requested in only 40 cases, and granted in 34, during the

16 months ending in January 1978.47

44See Bases and McDonald, Preventive Detention in the District of
Columbia: 4-8, for an overview of the debate at that time.

45See Sam J. Ervin, "Foreword," in "Preventive Detention: An Em-
pirical Analysis,” Harvard Civil Rights - Civil Li