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Foreword 

Family violence, a problem as old as Cain 
and Abel, is at long last being looked upon as a 
matter which need not be settled exclusively within 
the family circle. 

A number of leading individuals have 'seen 
fit to speak out recently in an effort to find a 
solution to this national problem. The recent 
conference in Memphis is an outstanding example of 
this effort, and the National District Attorneys 
Association is proud to have participated in it. We 
heartily encourage the participants to continue their 
efforts to control and treat this problem, which strikes 
in so many ways at the roots of our society's e:.:lemental 
structure, the family. We encourage readers of this 
Victim Advocat~ -to work, by any means at their command, 
to alleviate this problem in their communities. 

Let me say again that the National District 
Attorneys Association is pleased to have taken part in 
this important project. 

Patrick F. Healy 
Executive Director 
National District Attorneys AssociatiOn 



SEVEN RECENT REASONS 
WHY FAMILY VIOLENCE CASES 

NEED TO BE RE-E\I,~LUATED - NillL 

Marlene Roan Eagle, a seven-mouths-pregnant American Indian in South 
Dakota, stabbed her husband through the heart after he came at her with a 
broken broomstick. It was established that he had beaten her on several 
occasions and Roan Eagle was acquitted of murder on the grounds that she 
acted in self-defen8e. 

Sharon McNearney was found innocent of murdering her husband. The 
~lrquette, Michigan housewife fired a shotgun at him as he walked through the 
fr:ont door. Police described her as a battered housewife who had long been 
abused. Marquette County Circuit Court Judge John E. McDonald said the 
prosecution failed to prove she had not acted in self-defense. 

Evelyn Ware was found not guil·ty of murdering her husband after pleading 
self-defense in Orange County, Cal~fornia Superior Court. Ware shot him five 
times. Evidence of past beatings was used as part of her defense. 

In Chicago~ Juan Maldonado was shot and killed by his wife, Gloria after 
he beat his eight-year-old SOIl ~{ith a shoe. TI.e State's Attorney's office 
ruled there was "insufficient evidence" to warrant her prosecution. 

A jury in the rural town of Bellingham, W~shington acquitted Janice 
Hornbuckle of first-degree murder. One night, after her husband beat her and 
threatened her at knife-point, Hornbuckle grabbed a shotgun from her teenage 
son, a high school student body president, and sh0t her husband. She had 
previously sought police protection on several oc~~sions. 

Jennifer Patri, a Sunday school teacher and PTA president, claimed self
defense when she went to trial in Waupaca, Wisconsin. For years, <:!he was 
beaten and sexually abused by her auto-repairman husband. He had also molested 
their twelve-year-old daughter, and at the time of the killing she had started 
divorce proceedings. When her hli':3band entered their house one day, Patri shot 
him, buried his body in an adjacent smokehouse, and set her house on fire, 
according to her la'yYer, Alan Eisenberg. 

Roxanne Gay, widow of Philadelphia Eagles defensive lineman Blenda Gay 
w'as charged with stabbing her 6-foot-5, 255-pound husband to death in 
December~ 1976. Records show she repeatedly called police for protection 
from beatings by him, but, the officers merely told him to walk around the 
block to cool off -- and on one occasion they ended up talki~g football with 
him. 
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Acts of family violence have been occuring since the family 
unit began. It hasn't been until recently, however, that our 
newspapers across the country have taken notice and spoken out. 
The general feeling has been that "this is a family problem 
that should be settled by the family." 

Recent crime statistics indicate 31% of homicides occur in the 
family, and of these, approximately half are between spouses. 
The FBI has stated that 20% of the police officers k:~lled in 
the line of duty died while answering family disturbance calls. 
Many feel these figures are not accurately refle.cting the real 
number of situations. Literally thousands of spousal abuse 
cases go unreported. 

The NDAA Commission on Victim Witness Assistance has recognized 
the need for prosecutors to re-evaluate this type of case before 
it turns to homicide. We feel strongly about the need to have 
the prosecutor evaluate and use the community services available 
to the office in handling these cases. 

It's happening in your community. 

We hope this final issue of the Victim Advocate will assist you 
in recognizing the areas to be considered, and urge you to 
become aware of the needs in handling such sensitive cases. 

The Commission commends Marge Gates, the Center for Women Policy 
Studies, and ~eannie Niedermeyer, Law Enforcement Assistance 
Administration, for their foresight in helping to bring these 
issues into the open. We are very pleased to be a part of t.he 
initial groundwork in giving the necessary re-evaluation to this 
problem facing each prosecutor. 

If we can assist you with further information, please don't 
hesitate to contact us. 

National 

Colorado Springs, Cplorado 
Thomas S. Delay 
Jackson, Ohio 
Cecil Hicks 
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Dear Reader: 

CENTER FOR WOMEN POLICY STUDIES 

2000 P STREET, N.W .. SUITE 508 

WASHINGTON, D. C. 20036 

(202) 872.·1770 

october 25, 1978 

The role of the prosecutor in spouse assault cases was the subject 
of a conference organized by the National District Attorneys As
sociation (NDAA) and the Center for Women Policy Studies (CWPS) 
in Memphis, Tennessee, September 25-28, 1978. The conference orig
inated out of the need expressed by prosecutors for assistance in 
developing comprehensive strategies to respond to spouse assault 
cases. Funds for the conference 'Nexe made available by the NDAA 
Victim Assistance Commission through a grant from the LEAA Special 
Program Division in support of its Victim/Witness and ~F'amily Vio
lence Programs. 

The primary objective of the conference was to reach a consensus 
as to how these cases phould be managed by prosecutors. The Cen
ter for Women Policy Studies made up a tentative agenda of issues 
to be discussed at the conference and the participants were given 
an opportunity to refine the agebda, discuss the issues and make 
suggestions as to various resolutions. The deliberations and de
cisions of the participatory group are synthesized in this NDAA 
publication and will be distributed by the NDAA and the CWPS 
Clearinghouse on Family Violence. 

The second objective of the meeting was to bring about al. exchange 
of information among prosecutors from the 17 cities wh~r~ LEAA
funded projects are dealing with family violence. An dpproximately 
equal number of other program managers, evaluators, mediators, 
legal services attorneys and social scientists were also invited 
to broaden the perspective and widen the range of expertise. A 
list of the participants follows. 

The report of the conference was written by Terry Fromson, an Attor
ney with Community Services, Inc., in Philadelphia, who acted as a 
consultant to CWPS for this purpose. The problem statement which 
prefaces it was authored by Diane Hamlin, our Clearinghouse Direc
tor. 

MG:bs 

Sincerely, 

IrY)Q;frw/}JJ;;; 
Marga'Zt Gates 
Project Director 
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THE NATURE AND EX'l'ENT OF SPOUSE ASSAULT 

Diane Hamlin 
Center for Women Policy Studies 

Clearinghouse Director 



INTRODUCTION 

Violence in the family is emerging as a social crisis of 

tremendous dimensions. Assault between spouses (a term which 

will be used here to include cohabiting, sexual partners who 

are not married) is a part of this problem which recently has 

been brought to attention by the women's movement. While as 

many men are killed by their wives as women by their husbands, 

long-term physical abuse between spouses is almost always per-

petrated by the man. For that reason, the victim will be 

referred to in this paper as female. Similarly, the problem 

has corne to be known as wife-beating'. 

Thisphenomenon is attributed in large part to the way 

men and women are socialized to behave. Persons who are in-

volved in such violence over time, and those other members 

of society who see this behavior as normal, often accept as 

desirable the gender-based stereotypes of the dominant, 

aggressive male and the passive, submissive female. 

The same attitudes which give rise to spouse assault 

have prevented social systems from intervening in it. Police, 

prosecutors, judges and juries, along with physicians, social 

workers and other helping professions have been accused of 

ignoring the plight of battered women,; Indeed a recent study 

noted that 56 of the 60 battered women studied were 
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identified from a ~roup presenting symptoms of physical 

illness only because a physician specifically asked whether 

they had been beaten. I 

The conferees in Memphis were represent,ative ot a 

growing number of persons associated with -the justice 

system who want to improve their response to cases of spouse 

assaults. It was foreseen that the efforts of these highly 

motivated and skilled professionals would be hampered by 

the dearth of reliable information concerning both the 

na-ture and extent of spouse "assault and ways in which to 

intervene successfully in a violent relationship. Knowledge 

in this area is extremely limited and sometimes overpowered 

by myths and unsupported assumptions. 

For this reason, Dr. Murray straus of the University of 

New Hampshire, a sociologist expert in this field, was 

invited to explain to the participants what his research has 

disclosed about "spouse abuse," a term which includes 

physical acts such as slaps and shoves falling short of the 

level of violence which ordinarily shows up in the justice 

system. The following questions and answers incorporate 

much of that session in Memphis and include other research 

findings as well. 

(i 
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What is the nature of spouse assault? Spouse assault is 

rarely an isolat.ed violent episode, but more often follows a 
1/ 

pattern in whidh the attacks increase in both severity and 

frequency if they go unchecked. In such situations, spouse 

assault cases too often result in homicides. A Kansas City 

police study found that in 85% of the homicide or aggravated 

assault cases seen from 1972-73, the polic~ had been called to 

the horne once before. In almost 50% of -those cases, they had 

previously been called five times or more. 2 In 1975, FBI 

Crime Reports recorded 20,510 murders In the united States. 

About two-thirds of these killings were committed by people 

who were' relatives or friends of the victim. One spouse kil

ling another accounted for over half of the family homicides. 3 

The problem of spouse assault is exacerbated by its 

familial context. Society is reluctant to acknowledge the 

existence of violence in the family because its image. of 

the family as a haven of love and i1 .. uturrance is so much more 

desirable. Society also regards the man as the head of his 

household with legitimate power over the woman and children 

he supports. While it is unacceptable behavior to hit a 

stranger one encounters on the street, some people deem striking 

a family member appropriate when it is done "for the good" 

of the person punished. This attitude has resulted in the 

marriage license being viewed as Ha hitting license." Further-

more, public policy discourages governmental incursions into 
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the privacy of the home as is reflected in the saying, "a 

man's home is his castle." The famous Kitty Genovese 

murder case is emblematic of this differing standard of ac-

ceptability for violent behavior. When quizzed about their 

lack of response to her pleas for help, many of the witn(::sses 

to the homicide justified their non-interference by claiming 

they thought the assailant was the victim's husband. 4 

~hat is the extent of the problem? A recent 

study of a nationally representative sample of 2,143 

couples found the fOllowing: 

for the twelve month period preceding the 
interview, 3.8 percent ot the respondents 
reported one or more physical attacks which 
fall under the operational definition of 
wife-beating. Applying this incidence rate 
to the approximately 47 million couples 
in the United states, means that in anyone 
year approximately 1.8 million wives are being 
beaten by their husbands. 5 

In addition, 2B% of the couples surveyed experienced at 

least one violent episode during their relationship. 

Murray Straus, one of the researchers, considers these 

statistics as underestimates because of the self-reporting 

nature of the survey. He cites failure of memory and 

reluctance to admit violent acts as some of the major 

reasons for skepticism, and concludes "that the true in-
If ". 

(i 
cidence rate is probably closer to 50 or 60 percent(6f 

all couples than it ts to the 28% who were willing to 

describe violent acts in a mass lnteJ:;"v.J..f-w survey.,,6 
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A researcher investigating divorce actions similarly 

found that 37% of wives initiating divorce actions in the 

study cited physical abuse as one of their complaints. 7 

Local statistics also bear out the finding that spouse 

abus~ is widespread. For instance, in 1973, l4 r 671 cases 

of wife beating were reported in New York state -- three 

times the number of reported rapes. In Atlanta, Georgia, 

60% of all calls received on the police night shift are re

ported domestic disputes. At Boston City Hospital, approxi

mately 70% of the assault victims received in the emergency 

room are women who have been attacked in the home. The 

police department in St. Paul, Minnesota; makes written reports 

on approximately 100 wife beating episodes each wee~ and 

this figure does not include police responses to domestic 

incidences in which the woman decides not to press charges. 8 

In Wilbraham, Massachusetts, the staff of Heart House, a 

shelter, reported that during August 1978, 117 women and 

children came to them; during the fi.rst week of October 1978 

approximately 50 women and children made use of the 

facility. 9 

Cumulatively, these data illustrate that spouse abuse 

is both a local and a national problem. The repercussions 

of the problem extend beyond the bounds of one family or a 
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single relationship. The acceptance of spouse abuse today has 

the potential to increase incidence rates of vio~ence in families 

for successive generations. Researchers have begun to confirm 

the existence of a "cycle of violence." Thus, children who wit

ness violent acts between their parents or who are the victims of 

parental violence often grow up to become the wife abusers 

and child abusers of their generation. A British study of 

abusive husbands revealed that over one-half the husbands 

had witnessed their fathers assaulting their mothers. IO 

A recent report which estimated that there are one million 

abused and neglected children in the United States also 

noted that in 20% of the child abuse cases a spouse was also 

being assaulted. ll Research needs to be conducted to getermine 

more specifically the nature of violence across generations. 

Yet preliminary findings indicate that the justice 

and social services systems have an important role to play 

in curtailing violence in the family. 

Who are the victims of spouse abuse? The best information 

available at the present time on the victims of spouse abuse 

is found in the writings of academics and profession~ls who 

are analyzing data obtained from residents of shelters. 

Demographic profiles indicate that victims come from varying 

ethnic groups and generally fall between the ages of twenty 

and srxty. A wide variety of educational backgrounds and 

religious upbringings are represented. 
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Psychological inventories reveal that low self-esteem, 

a negative self-image, a lack of self-confidence and depres

sion are characteristics shared by many adult victims of 

abuse. Unstable family lives marred the childhood of many 

of these women. 

Victims of spouse assault may have unrealistic or 

stereotypic expectations of themselves and their marriages. 

Often, they have entered the marriage expecting it to serve 

as a panacea for all their problems. Most of these women 

believ~ the man should be the head of the house and the major 

breadwinner. The balance of power in the marriage relation

ship is clearly weighted in the husband's favor. The social 

lives of these women are often directed by the husband as 

well. 

Victims may have difficulty expressing their feelings 

and emotions appropriately. Yet a study comparing battered 

wi th non battered women found that it was the nonbattered 

women we':.9 more inclined to oppose someone physically 

or verbally. B1T contrast, the battered women were "more apt 

to submit 'co rules and orders even when it does not please 

them:'12 This finding runs counter to the belief of many 

uninformed people that women who are beaten by their husbands 

are rebellious and abusive themselves. 
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It should be remembered that such findings are clearly 

tentative and that prosecutors will encounter battered women 

of many different personality types. 

Why do battered women stay? The question is one asked 

frequently by professionals who encounter victims of spouse 

abuse in their work. One answer is that not all of them do. 

Many women extrica-te themselves from violent relationships 

without seeking the help of the police or district attorney. 

These women often have the advantage of a strong support sys

tem of friends and family and they are not economically 

dependent upon their abusers. 

Many battered women initially remain in the relationship 

because they love their mate and believe him when he says he 

will change. A call to the police is often a call only to 

have an outside authority figure stop the beatings. When the 

man is allowed to remain In the home, such calls may have 

the effect of triggering retaliatory beatings, even more 

severe than the initial violence. 

Battered women who remain with their abusive partners 

over a period of time often do so because they perceive the 

criminal justice system as a last resort and will seek help 

there only in extreme desperation-. Such women are likely 

to have no means of supporting themselves, and are highly 
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>, emotionally dependent on their husbands. Many of them live 

socially isolated from friends and family. Their isolation 

may be imposed by the abuser out of possessiveness and 

jealousy, or may be self-imposed from shame about visib]'e 

signs of the battering. 

A woman who stays experiences deep feelings of power

lessness and immobilizing fear. She may believe she has no 

alternatives, particularly if there are no shelters in the 

area or if she has me.t with insensitive or ineffective 

treatment by police or social service agencies when she has 

attempted to find help. Over a period ot time, these feelings 

can lead to psychological para)ysis. They can also culminate 

in a desperate, self-defensive homicide. 

Either reaction may be grounded in a realistic assess-

ment of the capacity of the justice and social service systems 

to aid her in her plight. Either may also stem from a fear 

of retaliation by her spouse, should her efforts to extricate 

herself permanently prove unsuccessful. These realities con

trast with theories of early psychologists who claimed that 

women who stayed in violent situations were innately masochistic. 

A recent study explored the manner in which feelings of power

lessness, far from being inherent in women,are created by early sex 

role socialization. Women are still often trained in the mode of 
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helplessness as a method of attracting men and male attention. 

As a result, even women who are well-educated and professionally 

ambitious may utilize traditional, deferential behavior in 

their relationships with men. such women give much control and 

power to the men with whom they have intimate relationships. 

The propensity to rlbeing a victim repeatedly is socially learned 

behavior. ,,13 The result. often is that the victim justifies 

or rationalizes the violence by concluding either that she 

deserves to be beaten because she is bad or provocative, or 

that the abuser is not responsible because he is under stress, 

unemployed, alcoholic, etc. 

The justice system can play a crucial role in aiding 

women to extricate themselves from violent relationships. 

Equally important is the catalyst function the justice system 

can have in restoring to them a sense of self-esteem and 

their individual value as human beings. 

Who are the abusers? The sparse information available on 

abusive husbands indicates that they represent a wide variety 

of ethnic and religious backgrounds. They are of all ages 

and all educational backgrounds. A sample of 70 abusers 

revealed that "55 percent of the men were raised in families 

in which one or both parents were alcoholic. And, at least 

63 percent either witnessed or experienced physical abuse 
t-.. • ,,14 while tney were growlng up. Slmilarly, a British study of 

() 
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abusive husbands revealed that 74% of them had a drinking 

problem and that over one half of them had witnessed their 

fathers assaulting their mothers. 1S 

Service providers who work with adult abusers describe 

them as often having a negative self-image, a lack of 

ability to be open about their feelings, and -- in fact 

very little understanding of their true feelings. 

They often lack maturity and, like their mates, may have 

unrealistic expectations of marriage. They tend to repress 

anger, and they may feel oppressed by circumstance; beating 

their wives may give them a chance to be the oppressor rather 

than the oppressed. 

Wifebeaters may feel guilty or ashamed of their brutality 

and thus may deny their behavior. Or, they may feel that 

,their actions are justified and acceptable as a mode of con

trolling their wives. If this is the case, they may not 

feel either ashamed or guilty, and will appear mystified that 

the justice system considers them criminals. 

Role of alcohol in abusive behavior. Historically, 

conventional wisdom has assumed a simple cause and effect 

association between violence and alcohol. Similarly, many 

battered women believe that their husbands' drinking causes 

them to be abusive, and that if they could st<)p them from 

drinking, the violent behavior would cease. 
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Yet recent research indicates that the relationship 

between alcohol and abusive behavior is considerably more 

complex. In many relationships, spouses may drink without 

ever displaying aggressive behavior. In other relationships, 

where no one uses alcohol, violence nevertheless occurs. In 

still 0ther families, violence may occur both when the offender 

is drinking and when the offender is sober. Thus, the great 

range of individual behavior when drinking is present undercuts 

the notion· of a cause and effect relationship between violence 

and alcohol. 

The high incidence of intrafamily violence ~n situations 

where alcohol is present may be linked to two important 

functions of alcohol. Several researchers suggest that 

drinking may serve as a vehicle for neutralizing or disavowing 

inappropriate behavior displayed in hitting a family member. 

In order to sustain the image of one's self as normal, individuals 

may invoke their drunkenness to explain their behavior to other~. 

Secondly, drinkers may use thl9 commonplace notion of 

alcohol causing "out of character" behavior so that they will 

not be held responsible for their actions in order to shift 

the blame for violence from themselves to the effects of al-

cohol. Drinkers use these tactics to deny their behavior to 

themselves. "Thus, individuals who wish to carry out violent 

acts [may] become intoxicated in order to carry ~ the violent 

act.,,16 
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Finally, those most cloSely involved with research on 

family violence issues cite the need for research which has 

the relAtionship of alcohol to family violence as its 

primary! component before a full understanding of its role in 

spousal assault is achieved. 

What methods of intervention are effective in stopplng 

spouse assault? Social service agencies, emergency rooms, law 

enforcement officials and shelter staffs are experimenting 

with various methods of intervening in spouse assault. 

Because the problem is a relatively recent issue of public 

concern, these interventions are largely experimental. Much 

evaluation and analysis needs to be conducted to determine 

which modes are best for which cases. 

The Law Enforcement Assistance Administration :LEAA) is 

currently working on these issues through its Family Violence 

Program. The Family Violence Program offers a source of 

funding for model programs attempting to provide innovative 

.criminal justice interventions. The Center for Women Policy 

'Studies is closely observing the development of these programs 

and sha'iild be contacted fnr further information. 
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IN'l!RODUCTION 

The role of the prosecutor in spouse assault cases, as 

with other crimes, is limited. The police, on one end of 

the chronology of a case, and the court, on the other, have a 

hand in determining the disposition of a case. Nevertheless, 

it is within the discretion of the prosecutor to make deci-

sions that will affect the quality of justice delivered in 

intrafamily assault cases. It is also within the purview 

of that office to make certain changes in administrative pro-

cess which will permit spouse assault victims a choice of 

remedies in addition to or as alternatives to prosecution. 

This is a document of the discussion which took place 

in Memphis among a roughly equal number of prosecutors and 

other persons involved in resolving violent interspousal dis-

putes. It was acknowledged there that the state of the art 

in this field does not permit us to write a prescriptive report. 

Nevertheless, it is hoped that the ideas and opinions shared 

there will provide insight and guidance to persons responsible 

for prosecuting assaults which occur in the family. 

, 
" 



-----------

I. HOW APPROPRIATE IS CRIMINAL PROSECUTION IN SPOUSE 
ASSAULT CASES? 

The most serious cases of spouse assault are treated 

and prosecuted like stranger assaults. This means filing 

a charge with intent to go to trial, to obtain a con'viction 

and to affect a punitive disposition. Beyond the most hei-

nous cases, however, it is que~tionable whether most or all 

spouse assault cases should be treated and prosecuted in the 

same way as equally serious cases of physical violence between 

strangers. The prosecutors who participated in the confer

ence generally agreed that spouse assault is just as crimi-

nal as violent conduct between other peopLe and should ,not 

be treated less seriously by the criminal justice system. 

The conclusion was reached in spite of the fact that pros-

ecuting more domestic violence cases will require a realloca-

tion of the scarce resources available to prosecutors. The 

arguments considered in favor of and against what we will 

term traditional prosecution follow. 

The position that traditional prosecution is not always 

appropriate in spo\use assault cases is su!:"ported by two argu-

ments. One is that spouse assault is primarily a personal 

problem that is often more effective;ly treated by social ser
!i 
Ii 

vice methods which emphasize conflipt resolution and rehabili-

tation. The second argument is that traditional prosecution 

,~ 
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has been tried and has failed. It results in neither deter-

rence nor punishment, because uncooperative victim-witnesses 

who fail to appear at trial, and police officers, judges and 
. 
juries who refuse to recognize the criminal nature of the 

acts, make prosecution, conviction and punishment impossible. 

It is further argued that prosecution only aggravates the 

conflict between the parties, escalates the violence and re-

stricts the use of more effective alternatives. 

In the absence of data to support -the arquments against 

prosecution others urge traditional prosecution of spouse 

assault cases. Those who favor such prosecution view violence, 

whether between family members or strangers, as behavior which 

must not be tolerated. They believe the criminal justice sys-

tern is responsible for stopping such crime, protecting citi-

zens and helping to shape social values. They argue that 

prosecutors must take responsibility for improving \lTi tness 

cooperation and educating judges and juries to the criminal 

nature of spouse assault so that they can fulfill their gen-

eral function of protecting all members of society from crimi-

nal activity. 

The proponents of this view also disagree with the pro

pos.l:tion stated above that traditional prosecution has been 

tr~ed and proven ineffective with regard to spouse assault. 
\:, 

Many people working on the problem feel that prosecution is rare-

ly vigorously pursued nntil someone has been seriously injured 
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or killed. They say that t.he usual criminal justice system re

sponse to spouse assault is a referral to social services. 

Although it was agreed that very little is known about the 

capacity of the criminal justice system to deter crime, a 

strong argument was made that it can operate as effectively 

against. spouse assault as against any other form of crime. 

In that regard, we know that people do not want to be punished 

and that they cannot hurt others if they are incarcerated. 

These conclusions concerning the deterrent value of pro

secution are supported by the experiences of people working 

with spouse abuse cases. They say that first offenders who 

have had no prior experience with the criminal justice system 

are deterred by the threat of prosecution, punishment and 

damage to reputation. The ones who are not deterred from 

future criminal activity are those who have had prior involve

ment with the system and who know that it often will not act 

upon its threats. 

Some suggest that traditional criminal prosecution is 

even more appropriate and should be pursued more vigorously 

in spouse abuse cases than in other assault cases. This sug

gestion is based on the high rate of recidivism, the increas

ing severity of each repeated assault and the effect of spouse 

abuse on children. Strong action is necessary early in the 

spiral of violence to stop it effectively. 

:) 
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II. HQW TO DECIDE WHICH CASES TO PROSECUTE 
~~'----------------.------------------------

, The following considerations are suggested as relevant 

to a decision to prosecute a spouse assault case. There are 

no data to support the use of these criteria and some dis-

agreement as to the weight to be given each in the final 

decision. 

A. Probability of Convic::tion. The probability of con-

viction is an important consideration in any Clecision to pro-

secute. It is determined by assessing the presence of the 

elements of a legally sufficient case, the severity of the 

offense (degree of injury and number of times repeated), the 

attitude of the victim, the timeliness of the complaint, the 

defendant's prior convictions, the extent of corroboration 

and the circumstances precipitating the assault. Unfortunately, 

the probable attitudes of the judge and jury members are often 

considered as well. If the prosecutor predicts that they will be 

unsympathetic to the complainant, a decision against prosecution 

may follow. 

Some prosecutors would make the likelihood of conviction 

the determining factor in deciding to prosecute. They be-

lieve that in all crimes the resources of their offices must 

() 
not be wasted where acquitt-.al is a near certainty, even though 

it may be the result of unexcusable ignorance or bias on the 

part of the jury. with respect to spouse assault cases, the 
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proponents of this view also feel that by prosecuting only 

those cases apt to result in conviction (which usually will 

be the most serious ones) a prosecutor can educate the court 

and the public to the fact that spouse.a$sault is a crime. 

Winning convictions in the most serious cases will set a 

precedent for successful prosecution and make it possible 

eventually to convince juries that conviction is warranted 

in the less severe cases. Conversely, an acquittal confirms 

the public's belief that spouse ass'ault is not a crime. 

Many arguments are made against this strategy. If, as 

many prosecutors assert, the probability of conviction is 

low in spouse assault cases (there are no data to indicate 

whether or not this is true) this low conviction rate is 

likely to be based in large part on societal and judicial 

prejudice against these complaints rather than the actual 

merits of each case. Use of the conviction rate as a guide 

to prosecution only serves to reinforce a system that responds 

inappropriately to spouse assault. Prosecutors should not 

fail to do their job just because judges, juries and social 

agencies do not do theirs. If the statutory elements of a 

crime are present, it is the prosecutor1s duty to prosecute. 

It is also the prosecutor's responsibility to help educate 

judges and juries. 

Another argument against using the likelihood of acquittal 

due to judge and jury hostility to determine whether to file a 
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charge is that an opportunity for effective intervention 

may be missed. This is important because spouse assault 

is a crime that is often repeated and frequently increases 

in severity with each repetition. By not intervening the 

prosecutor is permitting the repetition to occur and will 

most likely see the case return to the system in a more 

egregious form. The act of filing a criminal complaint, 

even if it is eventually dismissed, may be sufficient to 

deter some persons from committing further criminal acts. 

This is known to be true especially in smaller cities 

and towns, where reputation is very important, and in cases 

involving first offenders, who have no real knowledge of 

the chances of conviction. Of course, this tactic should 

only be used where a legally sufficient case exists. 

B. The Victim's Wishes. It is generally agreed that 

the victim should have an opportunity to articulate her 

goals with regard to the violent relationship and that these 

should be taken into consideration in the decision to prosecute. 

If a victim wants to end her relationship with and to punish, 

her attacker, prosecution may be appropriate; where the vic-

tim wants to stay with the assailant but to end the abusive 

behavior, another disposition may be more helpful to her. 

If the offense is very serious but the victim does not want 
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to take punitive action, a few prosecutors feel that prosecu~ 

tion is neverth~less necessary to fulfill their role as pro

tectors of public safety. 

The importance of acquiring an informed decision by the 

victim as to her intentions, is to be emphasized. Not all 

victims who enter the criminal justice system understand how it 

functions, what it can do and how it affects a complainant. When 

they enter the system seeking protection from a police department, 

they may not anticipate going forward with a case. Such vic

tims should be fully informed of the options available within 

and without the judicial system and given an opportunity to 

make their own choice of the options they wish to pursue. 

C. The Likelihood of Victim Cooperation. The observa

tion that many victims change their minds about prosecuting 

and drop out after a charge is filed has led prosecutors to 

conclude that the likelihood of victim cooperation is a 

critical factor in determining whether to prosecute. They 

f~el that certain factors are valid indicators of victim co

operation. A victim is more likely to be cooperative in the 

following circumstances: 

1. 

2 . 

3. 

The victim has or is planning to get a divorce 

or separation. 

The abuse has been very severe. 

The children have been abused or threatened. 
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4. The victim has realistic expectations of the 

criminal justice sy~tem (delays, continuances, 

the trauma of trial). 

5. The victim has made prior unsucces~ful attempts 

to get help to stop the abuse and sees no other 

alternative to prosecution. 

other prosecutors feel very strongly that the presumption 

that a victim will not cooperate based on such criteria is an 

invalid excuse for not prosecuting. They argue that such 

speculation ignores the fact that some reasons for victim non

cooperation ~- ~uch as long continuances, impersonal contact with 

prosecutors, and the victim's lack of protection pending trial -

are failures of the system which should be corrected. 

Participants also noted that the attention focused on vic

tim noncooperation has probably spawned the existence of a 

"self-fulfilling prophecy" in spouse assault cases. That is, 

if prosecutors believe that these complainants are apt to drop 

charges, the prosecutors in fact become less encouraging and 

supportive of victims of spouse assault and, thus, subtly en

courage them not to follow through with prosecution. 

D. The Victim's Agreement to Live Apart from the Abuser. 

The suggestion that the prosecutor file criminal charges only 

in cases in which the victim intends to live apart from the 

abuser is the subject of much disagreement. Those who favor 

such a precondition to prosecution argue that it would increase 
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the chanoes of cooperation by assuring the victim greater safe-

ty. It would also enhance the chances of conviction by judges 

and juries who find it both amusing and frustrating to learn 

that the abused person still resides with the abuser. 

There is strong reaction against such a requirement how-

ever, because it would be unfair to a victim who cannot leave 

home because she has no other place to go. It also has the 

effect of telling the abuser that it is acceptable to beat 

someone so long as you continue to live together. 

A third alr.ernative is suggested. A prosecutor could file 

a charge even if the victim is still living with the abuser, 

if the victim indicates that she wants to leave or separate. 

The legal system could help the victim by requiring the man to 

vacate the house as a condition of bond or probation or by 

use of injunctive relief. A similar result would then be ac-

complished without unnecessary stress on the victim. 

E. The Availability of Alternative Programs. There is 

a difference of opinion concerning utilizing the availability 

of diversion programs as a criterion in making the decision 

to prosecute. One view favors consideration of alternatives 

beca.use they might provide a better solution to the underlying 

problems. At the extreme of this view, some prosecutors believe 

that alternative solutions are always more effective with spouse 

assault cases and that one should only prosecute those that 

cannot be diverted. 

~;J 
! 
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The opposing view is that the existence of alternative 

programs should not affect the decision to prosecute at all. 

The concern is that prosecutors would, if permitted, divert 

all spouse abuse cases and never prosecute. It is felt that 
':1 

such a criterion also implies that spouse assault cases are 

not as serious as other cases. 

F. Relationship of the Parties. It is generally agreed 

that the fact that the victim and assailant are spouses or 

friends is not an appropriate consideration in deciding whe-

ther to prosecute. If the case is one in which the prosecu-

tor would otherwise clearly prosecute and the victim wishes 

to do so, the relationship between the parties is not a rea

son to withhold prosecution. 

III. HOW TO ASSURE VICTIM COOPERATION 

Although there are no data to show that victims fail to 

cooperate more in spouse assault cases than in stranger vio-

lence cases, it is agreed that many victims do not follow 

through in spouse assault cases. There is also general con-

sensus about the reasons for lack of victim cooperation. Some 

of these are faults within the system, such as the failure to 

inform the victim about the criminal system, the long delays, 

the impersonal contacts with the prosecutor and the ineffective 

charging and sentencing of the perpetrators. Others are the 
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victim's fear of further injury and lack of independent hous

ing and financial resources. These are caused by the absence 

of legal p!otection pending trial as well as the lack of in

terface with support services. Once it is recognized that 

prosecution is appropriate in spouse assault cases, it follows 

that prosecutors must make changes in the criminal process 

and make cooperative ties with support services to assure 

better witness cooperation. 

The following measures are recommended: 

1. Cases which involve serious threat of future harm 

should be expedited through the judicial process 

to reduce the chance that the victim-witness might 

drop out prior to trial because of the danger of 

further assault. Where delays and continuances 

are necessary the judges should be requested to ad

monish the abuser not to abuse or threaten the vic

tim. 

2. ~0me kind of victim-witness support or advocate pro

gram should be instituted in prosecutors' offices 

to inform victims about the criminal process, refer 

them to necessary support services, and assure safety 

and economic subsistence pending trial. 

'3. Special care should be taken in interviewing and 

handling battered spouses, because the cases in

volve more sensitive considerations than most other 
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types of cases. 

4. Prosecutors should initiate training sessions to 

sensitize their staffs to the special characteris

tics of spouse assault. 

5. written material providing information about avail

able legal and nonlegal alternatives should be 

furnished by the prosecutor's office. 

6. Protection should be provided pending trial. Where 

a high risk of future injury is established prosecu

tors should discover and disclose to the victim 

what types of legal protection will be granted and 

enforced in their jurisdiction. For example, some 

jurisdictions permit bond to be conditioned on stay

ing away from the victim or vacating the home. It 

is recommended that prosecutors take it upon them

selves to initiate legislation which would provide 

adequate -relief where it cannot currently be obtained. 

IV. HOW TO OVERCOME PROOF AND EVIDENTIARY PROBLEMS 

The evidentiary and proof issues differ among jurisdic

tions, but the following are problems which may arise in spouse 

assault cases. 

A. Competency of Spouses to Testify. Some jurisdictions 

severleyrestrict the right of spouses to testify againsf one 

. another. The laws differ among the fifty states, but most 
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jurisdictions provide an exception for victims of assaults by 

their spouses. The legislation should be examined in each 

jurisdiction and, if necessary, amended to permit spouses to 

testify against each other in spouse assault cases. 

B. Evidence of Injury. The need to prove injury in any 

case involving a violent crime is a particular problem in spouse 

assault cases because there are usually no witnesses to the 

incident. Embarrassment may inhibit a victim from getting medi

cal attention; medical records may not reflect the cause of 

the injury. It is important to refer victims for medical help, 

to obtain photographs of the inlury and to subpoena medical re

cords. 

In addition, legislation requiring mandat.ory record keep

ing of spouse assault cases by hospitals and doctors with the 

informed consent of the victim might be considered. Such laws 

would increase the care taken by physicians in maintaining ac-· 

curate and complete records and would also help increase the 

level of a.wareness of spouse assault within the medical profes

sion. They would provide records which would be admissable 

to document abuse in cases in which doctors are unwilling or 

unable to testify. 

V. WHAT EFFECTIVE DISPOSI'l'IONS ARE AVAILABLE UPON PROSECUTION? 

')Recommending an appropriate disposition in spouse assault 

cases is a difficult task for a prosecut.or. Judges are 

" ./ 
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reluctant to incarcerate men who are responsible for the 

financial support of a wife and family. Tf.le victim also may 

not want to have the abuser imprisoned. Yet, to be effective, 

the disposition must impress upon the abuser the wrongfulness 

of his conduct. 

The following alternative modes of disposition are sug

gested: 

1. Incarceration on weekends or nights is used in 

some jurisdictions, because the abuser can still 

hold a job and provide financial support while 

being punished severely enough to deter future 

violent conduct. 

2. The offender can be put on probation with certain 

conditions. Staying away from the spouse and vacat

ing the home are appropriate conditions where there 

is a high risk of future injury. Such risk may be 

measured by the extent of injury to the victim or 

family, the defendant's prior record of violent acts, 

the existence of drug, alcohol, or mental problems, 

and the complainant's asseSl'>lTlent of the risk. Other 

conditions may include a curfew, or maintenqnce of 

employment. Financial restitution of out-of-pocket 

expenses may also be ordered. 

3. Plea bargaining is generally thought to be as ap

propriate in spouse assault cases as in other personal 

confrontation cases. The advantages to be considered-
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in plea bargaining are that it may expedite the case 

and thus conserve scarce prosecutorial and judicial 

resources, may cause the abuser to admit that his 

acts are wrong, may allow the abuser to participate 

in and agree to the recommended remedy, and may spare 

the victim from the ordeal of court proceedings. The 

primary disadvantage is that the reduction of the 

charge may unduly depreciate the seriousness of the 

offense. For example, reducing a serious felony such 

as assault with intent to kill to assault with a 

dangerous weapon might be acceptable. However, re-

ducing such crimes to misdemeanors would not. 

Reduction of charges is particularly inappropriate 

in cases ·'i.:volving a history of abuse, very s9rious 

injury and risk of future assault. 

VI. WHAT EFFECTIVE ALTERNATIVES TO PROSECUTION ARE AVAILABLE? 

Are Alternatives to Prosecution Desirable? It is generally 

conceded that prosecution is not the most appropriate response 

to all spouse abuse cases. While prosecution is necessary in 

certain cases, in others another form of effective intervention 

may be desirable. 

A. Civil Remedies 

Among the available civil remedies, such as divorce, suit 

in tort and victim compensation, .it is agreed that injunctive 
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relief is the only one which has the potential for providing 

both protection to the victim and deterrence to the abuser. 

This relief consists of protective orders which may mandate 

that the assailant stay away from the victim, and vacate the 

horne. An injunction may also order counseling and determine 

child custody and visitation. Preliminary injunctions, which 

generally are issued upon application of the victim and after 

a hearing at which the victim must show threatened or actual 

harm, are available to afford emergency relief. Most juris

dictions provide enforcement through civil or criminal con

tempt proceedings. 

If made available and enforced, these orders might pro

vide effective relief to battered spouses. However, the ex

perienc;::e of most jurisdictions is that the orders are not 

enforced and therefore neither deter abusers nor protect vic

tims. Instead, they reinforce the widespread attitude that bat

tering of one's spouse is acceptable behavior and will not be 

punished by the legal system. 

One barrier to the effectiveness of protective orders is 

the failure of police officers to arrest for violation of the 

order. The failure to arrest is partially based on statutory 

requirements which permit arrest only when the violent acts 

are committed in the presence of the officer or upon a pre

viously issued warrant, both of which rarely occur in spouse 

assault cases. 
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A response to the problem is legislation which authorizes 

warrantless arrest for violation of an order if there is prob

able cause, regardless of the presence of an officer. While 

there is yet no study fully evaluating the effectiveness of 

such legislation, reports from Pennsylvania indicate that offi

cers appreciate the clear authority to arrest and have begun 

to do so for violation of protective orders. In some juris

dictions, the broader usage of citizen's arrest by way of a 

victim's complaint signed on the spot might suffice. 

Judges also contribute to the ineffectiveness of civil 

orders. They are often reluctant to issue orders of protec

tion or to enforce them by punishing the violator with contempt 

citations and sentences, because of the familial nature of 

the crime and the economic dependence of the abused on the 

abuser. Education and pressure on the judiciary are needed 

to make protective orders available and enforceable. 

The conference participants agreed that prosecutors should 

take a public position in favQr of improving "the effectiveness 

of protective orders, in order both to provide an effective 

remedy and to reduce pressure on the criminal system. The par

ticipants endorsed the following suggestiOlls as specific ways 

to improve 'the effectiveness of protective orders: 

1. Prosecutors· should take an active role in educa

ting judges to the problem of spouse abuse and 

to the need for protective orders. 

2. Greater access to legal services by battered spouses" 

is needed. 
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3. Orders of protection and access to court should be 

available regardless of income. 

4. Orders should not be conditioned upon divorce or 

separation. 

5. Orders should be available 24 hours a day, 7 days 

a week. 

6. Orders should be clear and specific. They should 

be available in bilingual form where appropriate. 

7. Orders should be available ex parte for immediate 

emergency relief. 

8. A hearing should be held in 24 to 12 hours after 

issuance of an ~ parte order. 

9. The order should be served on the offending spouse 

by an authority figure, such as a marshall or police 

officer, and not by the victim or a neighbor. 

10. Where not already available,. legislation should be 

ini tiated authorizing police officers upon propable 

cause, to make a warrantless arrest for violation of 

an order and providing for police immunity for false 

arrest. 

11. Similarly, legislation may be needed to allow for 

an order of eviction of the abuser from the home, 

regardless of property rights. 

12. A registry of orders of protection should be kept 

at the police station for the following purposes: 
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a. to provide police with evidence that the order 

was issued. 

b. to provide prosecutors and judges in certain 

cases with evidence that orders of protection 

have been previously issued and violated and 

that prosecution is appropriate. 

c. to provide statistics as evidence of the effec

tiveness of such relief. 

B. Dispute Resolution 

Dispute resolution is not a new response to spouse abuse, 

but its past application has been limited to informal con6l1i

ation efforts by polic~ officers and prosecutors and is generally 

thought of as ineffective. Mediation and/or arbitration are oth-

er forms of dispute resolution which are more structured re

sponses to spouse assault, but whose effectiveness has not yet 

been evaluated. Mediation requires a third party to help the 

disputing parties work out a resolution to their problem, while 

arbitration requires the third party to impose a settlement on 

the disputing parties. It is generally agreed that 'people are 

more likely to adhere to an agreement which they themselves 

drew up, and therefore mediation is a more appropriate response 

to spouse assault. Mediation is not seen as a panacea to the 

problem of spouse assault, but a resolution that may be effective 

in certain instances. 
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1. When Is Mediation Appropriate? There is general 

agreement that mediation can only be effective if the parties 

voluntarily agree to participate. In order to be truly volun-

tary, agreement must be given with full knowledge of the nature 

of the process, the possible results and the alternatives. It 

is yalso accepted that mediation is particularly appropriate 

where the parties envision a continuing relationship and must 

establish agreement as to how to relate in a non-violent manner. 

Certain factors are considered as indicators that medla-

tion would probably not be effective. It is generally agreed 

that mediation would be less appropriate for more severe of-

fenses, but there are divergent views as to whether all felonies 

should be excluded from the mediation process or whether prosecu-

tors should retain discretion with a bias against mediation. A 

long hist.ory of battering is another indicator that mediation 

would be ineffective. It was felt, however, that mediation could 

still be useful if desired by both parties, although there has 

been violence between the couple for years. 

2. How Does the Mediation Process Differ from the Crimi-

nal Process? The criminal process seeks to make a determina-
\ 

tion of 9\lilt or innocence as to particular criminal acts and 
\( 

does not. attempt to resolve the underlying problem between the 

parties. Mediation,on the other hand,does not require a finding 

of guilt or fault, and the parties attempt to reach ~n agreement 

to insure that certain conduct will no~ recur. 
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There is strong feeling that spouse assault cases cannot 

be resolved without an admission of fault by the abuser. Those 

who would require an admission of fault are concerned that the 

abuser will never realize the wrongfulness of his acts and 

will continue to abuse his spouse if not required to make 

such a statement. They feel that a pledge to stop the violence 

must precede the bargaining session. Otherwise, the dominant/ 

submissive nature of their relationship could lead to the al-

ready abused spouse having to bargain for physical safety to 

whjch she has a legal right. 

Persons trained in mediation argue that one of their duties 

is to equalize the power position of the parties in the media-

tion process. They often do this in disputes between employers 

and employees, and between landlords and tenants, for example. 

Furt.hermore, when a case is diverted from a prosecutor's office, 

the defendant's power position vis ~ vi.s his wift? is apt 

to be neutralized by the fact that he is subject to prosecution. 

3. What is the Responsibility of the Prosecutor Upon 

Breakdown of Mediation or Violation of One of the Terms of the 

Mediation Agreement? Follow-up and evaluation are important 

aspects of any mediation process. It is felt that a periodic 

follow-up for one year after the agreement is reached is funda

mental to compliance. Thereis disagreement, however, as to 

the prosecutor's role in the follow-up. Many believe that the 

prosecutor should retain jurisdiction over the case for up to 



- ---- -ji 
J 

-22-

a year and prosecute upon failure to mediate or a recurrance of 

the violence. 

There is some concern that prosecutor~ will be accused of 

holding criminal prosecution over a person's head to achieve a 

favorable settlement of private rights such as child cUstody, 

visitation and other questions which may be incorporated in the 

mediation agreement. Those favoring retention of jurisdiction 

feel that this is not a valid concern because prosecutors would 

only reenter the case if another assault occured. Other provisions 

could be enforced as a contract by a civil court. It was generally 

agreed that the threat of prosecution was otherwise positive 

and permissible leverage to use in having the parties reach an 

agreement as to how they will resolve the abuse problem. 

c. Social Services 

It is recognized that social services and community agencies 

provide housing, financial and counseling services which are 

necessary to the battered victim and which the legal system cannot 

provide. It is therefore the prosecutor's responsibility to 

investigate the existence of resources available in the community, 

and to develop a cooperative relationship with, as well as a 

referral process to, such resources. The prosecution can also be 

an advocat& and catalyst for development of social services to 
~"{ 

J/ 
support victims of domestic abuse. 
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CONCLUSION 

The prosecutors attending the conference endorsed the 

premise of the LEAA Family Violence Program that spouse abuse 

is a crime and that prosecutors have the same responsibility 

to respond eifectively to spouse abuse cases as they have with 

other crimes. Their general responsibility encompasses 

responding to the immediate needs of the individual victims 

as well as pursuing long-range strategies to prevent and 

control crime. Both goals are furthered by the development 

of. a comprehensive approach which integrates traditional 

prosecution of individual cases with public education, support 

services and links to community resources. 

Spouse abuse cases have always posed problems because 

prosecutors are typically faced with a large number of cases 

and have limited resources. Spouse abuse cases are aloo 

difficult to prosecute because victim-witnesse.s, vulnerable 

to attack pending trial and lacking support services, often 

drop out before trial. There are rarely 9ther witnesses to 

such assaultst' and medical proof of injuries may not be 

available. Judges and juries, insensitive to the crime and 

concerned about the familial nature of the offense, often 

refuse to convict. Support services and aaternatives to 

prosecption for victims may be unavailable or ineffective. 

o 
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a result, refusal to prosecute such cases has been the 

traditional response. 

Prosecutors are becoming more aware of the extent and 
I) ~ 

severity of spouse abuse and the consequent need for'an 

effective legal response to ths problem. There is also 

increased understanding of the factors which have traditionally 

made prosecution difficult. For example, knowledge that 

witness noncooper~tion is often caused by low self-esteem, 

embarassment, economic dependence, fear of retaliation and 

lack of alternatlve housing points to the need for victim 

services. Similarly the attitude of the legal system that 

spouse abuse is n6t a crime but a family matter is subject 

to change through education. In their search for answers, 

some prosecutors are experimenting with new forms of victim 

support services, alternat~ves to prosecution such as mediation, 

and social service referral systems. The experiments are still 

ne-Vl, few in number and larg~ly unevaluated. 
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