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INTRODUCTION * # EER .

The Committee's Standards and Goals grant became fully 0

. operational in March, 1977. However, for over a year the

‘the previous S & G effort was neither focussed nor’ an 1ntegral

for approprlate lnput. LN T o : _ 0

jmedlum range solution perspectlve. i R ©

Committee~staff had discussed and debated the best manner in

.which to develop standards for the Massachusetts criminal

justice systen. :The staff clearly felt that the first stand-
ards effort was a failure  for two primary reasons. First,
the Standards and Goals staff was a spearate CCJ unit, com-
pletely isolated from the Program Development Unlt. Second,

part of the total planning process. , : om

The Committee deczaed that' the Standards and Goals staff
should be a part of the Program Development Unit, and should
participate in nearly ‘every step of the Committee's planning- G
process. This would insure that standards would not be de- o
veloped in an "ivory tower", and also insure that “standards
would Qe an integral companent of the commlttee S program Tl B
strategxes.

D
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THE PLANNING PROCESS

°

The Committee's 1978 Plannlng Process has been described
in great detail in other’ agency documents (see - Inter-Agency
Agreement, Grant Correspondence, Existing Practices Documents).
However, since an understanding of the planning process is.
crucial to a discussion of the standards effort, the follow1ng
brief description of the plannlng process . is prov1ded' , ¢

1. Conduct Needs: Assessment - This effort will identify = .
and define problem areas warrenting intense examination and w1ll

' produce a hlerarchy of problems for prlorltlzatlon. ‘ SRR

2. Initiate Problems Selection - Upon completion of the

:definition of needs, the hierarchy of problems will be analyzed

and specific problem areas will be identified for in-depth
examination by the Plannlng Task Forces.

3. Prepare Documentatlon of Current Problems and Practlces~—

~After analysxs of the problem data the Task Forces will produce_

detailed reports déscribing the situation in each problem area
with recommendations of specific problems for committee priori- ;
tization. These reports will then be reviewed by outside experts,
members of the Criminal Justlce Communlty and Committee members

: 4. Initiate Problem Solv1ng - Once the spe01f1c problems 5
within each priority area have been selected, the Planning Task
Forces, in conjunctlgn with line agency staffs, outside experts,
and representatives of the CJDA's will formulate problem solving®
approaches. These approac¢hes will be w1th1n a short range and

D
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THE PLANNING PROCESS, Cont'd:

2
b "»x

5. Prepare Multrﬂéear Strategies - As the results ‘of the
problem solv1ng ceFfort are documented, the Program Sepcrallsts

- will initiate the development of multi-year strategies for

collectively addressing the problems within their prlorlty
areas. Stragegy development efforts will culminate in a series
of Executive Rev1ew meetlngs for flnallzatlon of the documenta-
tion. o .

\\
\y
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PROGRESS' IN:*FIRST QUARTER

: Durinnganuary and February, 1977, the Program Development

Unit wrote the job descriptions, six-month workplan, and the

training and orientation program for'the Standards and Goals
grant. Due to a stringent hiring process, it took approximately
three weeks for the Program Developers to screen, interview and
hire the five Standards and Goals Specialists and the secretary.

By the mlddle of March, all grant personnél were hired and
ready for work. For the first week and a half, the Standards
and Goals staff were given orientation on the Commlttee S
organization and function, the plannlng process, and the Stand-
ards and Goals workplan. By this time, the first step ip the
plannlng process had been completed and the Committee was ready
to begin the documentatlon of current practices phase.l

The Standards and Goals Specmallsts, under,the supervision
of the Program Developers and working closely with the plannlng
Task Forces (comprised of CCJ and CJDA staff), had the major
respons1blllty for collecting the ‘data for, and ertlng, the
Current ‘Practices Document. This was a key element in the plan-

“ning procéss and the standards development process. The Committee

felt that the S&G Specialists should have first hand knowledge
of the identified problem area before realistic standards could
be developed. 1In addition, the research phase, although short,
gave the Standards and Goals staff the opoortunity to form the
necessary relationships with operating criminal justice agenc1es,
and begln to focus on realistic, attalnable goals.

Thc Current Practlces Documents were completed by April 15th,

and mailed out to the staff Task Forces, Committee members,’membersh”'?

of the Criminal Justice Community, and selected outside experts.

 Problem-solving sessions were conducted during the last week of

, Uniformity of Sentencing; (3) Pre-Sentence Reports and Alter-

April to develop solutions to the identified problems. A major
focus of these sessions was the identification of approprlate

‘areas for the development of standards.k

The prierity problems are: (l),Community Crime‘Prevention;'(z)

natlve\Sentenc1ng, (4) Children in Need of Services; (5) Offender

Manpower Services; (6) Drug and Alcohol Services; and (7) Ser-

- l v1ces For Developmentally Dlsabled Offenders.

") '
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PROGRESSmIN,FIRST,QUARTER, Cont'd: "=« -

A\\n. : S "‘,; . wos - ’
‘The Committee is now at the stage of developlng its mult1~ e

.year strategles for the identified problem areas. These strat-

~and standards w1ll be developed to meet those goals.

]

PROGRESS IN THIRD AND FOURTH QUARTERS &

egies will, in effect, be the Committee's workplan for funding,
TA standards development, and Legislative action for the next

one to thrse years. Specific criminal justice goalsaw1ll be set‘ § <

PROGRESS IN SECONMD QUARTER

During the second quarter of the grant, the staff completed
their work on the multi-year strategles and the draft standards.
These documents were included in the 1978 Plan.

{7

staff work varied considerably during this guarter based

‘upon the program area and problem.selected. The Crimp Preven-

tion Standards were completed with the funding of the Massa-
chusetts Crime Prevention Burear in 1978. The Police 8S&G

Specialist, therefore, completed his work prior to the project's

funding and accepted a position in another unit. Likewise, the
Probatlon S&G Specialist completed her work when the Juducial
Probation Project, the mechanism for implementing the Probatlon
standards, became operatlonal ln early 1978. :

,Much of the work on the Correctlons standards were. comnleted,«

'although the bulk of the work is on-g01ng. One of the major ob-

jectlves of the Corrections Standards and Goals Specialist was
in the area of offender manpower services. As a result of his
and others' efforts, an Adyisory Board consisting of the Com-
missioner or Directors of all state agencies involved with pro-

/i
4

- v1d1ng manpower services to fofenders. This has led to the

joint funding (MCCJ and the State Employment and Training Council)
of the Coordinated Offender Employment Resource System, a state- -
wide program. - . ‘ : , Y 0

The Committee on Criminal Justice is currently as51st1ng
all state and county correctional agencies in implementing the

~ national standards developed by the ACA. In addition, we are . -

continuing our specific efforts in offender manpower serv1ces
and drug and alcohol services for offenders. : .

‘The Courts ‘Standards and Goals quClallSt completed the

- standards and goals work on uniformity of sentencing during. ST e
" this period. A major sentencing guldellnes prOJect has been

funded by the CCJ and hopefully, it will result in a rational,

‘acceptance system of sentencing offenders. A new problem area,

alternatives to dispute resolutlon, was a351gned to the Courts
S&G Spec1allst in the Fall of 1977

The Juvenlle Justlce S&G Spec1a11st contlnued hlS work Wlth '
the statewrde CHINS consortium, and the two local CHINS consor=-

tia; on the development and implementation of standards relative

to Chlldren In Need of ‘Services. He also contlnued worklng on
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develgpingsthe 5pecifica£ions of the CHINS diagnostic study.

FINAL QUARTER {Extension Period]

: Durlng this pewlod, the Courts S&G Specialist worked with.
a special committee of judges, clerks and probation officers
who have been sellected by the Chief Justice for the specific

purpose of studying alternative means of dispute resolution at
the district court level.

The Courts S&G Soeo1allst, with the assistance of staff
from the Evaluation Unit and the Statistical Analysis Center,
developed a questionaire which was used to survey all of the
judges and clerks in the district courts in the Commonwealth
to learn what procedures are used at present and whether any
improvements could be brought about by the introduction of
mediation or arbitration units into the court system. Ms.
DiGiovanni also observed a limited number of clerks' offices
throughout the state to gain first hand knowledge of how dis-
putants-who arrive in the clerk's office seeking assistance
are treated by the clerks and by staff persons;

o
The materials gathered served as the basis of a document

" describing existing procedures in the District Courts-with.

regard to- alternatlve means of dlspute resolutlon.~ (See at~- -
tached) '

covcrusIon . B

Overall, we consider the'letest standards and goals effort
to have been a very successful one. This project plaved a key
role in the achievementvof the following-

e Development of sentencing. gu1dellnes‘

o FocuSSLng attention on a1ternatlves tp dlspute
‘resolution . - «

;,Development of standard presentence reports

The development and funding of the statewide Co— -
ordinated Offender Employment Resource System

- ° The CHINS Diagnostic Study
° The statewide CHINS Consortlum
° The funding of the Juvenile Law Reform Pro;ect

~ ° The funding of three drug and alcohol programs in.
state correctional institutions.. .
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The Specmal Commlttee to Study Alternatlve Means of Dlspute
Resolutlon was established by ‘Chief Justice Samuel E. %oll and ,
. was charged with the study of court—supervised methods other than
formal court action for resolving disputes between 'individuals
who seek court assistance. The following persons were app01nted
to the Committee by Chief Justlce Zoll: :

Hon. Anthony J. DlBuono/QFramlngham), Chairman

Hon. John C. Cratsley (Roxbury) -

Hon. Henry P. Crowley (Brocokline)

Joseph R. Faretra, Clerk-Magistrate (East Boston)

Hon. Louis J. Gonnella (Woburn)

Delbert A. Greenwood, Chief Probation Officer (Gardner)

John R. Johnson, Clerk-Magistrate (Greenfield)

James Marchetti, Assmstant Dlrector, Urban Court Progect
{Dorchéster)

David E. Stevens, Clerk—Maglstrate (Brockton)

The membershlp represents court personnel of different geographl—
xcal locations,; with attendant varlatlons in populatlon.

Following the first meeting of the Committee, which was
held on October 3, 1977, the members scheduled approx1mately ane
meeting each month at ebe First Southern Middlesex Division
(Framingham) . Representatives from the Massachusetts Committee
on Criminal Justice--Steye Limon, Courts Specialist and Rita
DlGlovannl, Standards Speclallst~~and a Harvard Coliege student
doing résearch2=Charlotte Salomon--have also attended these .

o

meetlngs»of the Committee. The Committee wishes to extend its

special thanks to them for their 1nvaluable assistance, encour-
agement and active Participation in the deliberations of the
Committee and in the preparation of this report.

Committee meetings have served an educational purpose. - Speci-
fically, "mediation;" one alternative means of dispute resolution,
+has been the focus of discussion. In order to understand better
this alternative forum, the Committee, has explored various Massa-:
chusetts mediation programs. Representatlves from two such pro-
jects have attended Committee meetings and have explained thef/
-mediation programs serving the Dorchester Division and thP/FlrSu

}(Taunton) Brian Callery, Director of’ “the Urban
Court PrOJect in Dorchester and fo¥rmer Director of the ZTarn-it
Frogram in Qulncy, and James Marchetti, Assistant Director of the
Urban Court Project, described the Dorchester Urban ‘Court Media-
tion Componernt. Hon. Guy Volterra, Chief Probation Officer
Bernard Chadwick and Progect Director Paul Nerney reviewed the.
Mediation Services project operating, in the First Brigtol Division
(Taunton). A guestion and answer period following these presenta- !
tidéng further clarified the mediation process. (A more detalled

' dlSC@SSlon o: Massachusetts medlaslon progects can be Lound atc :

-,

@
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In addition to studying Massachusetts alternative dispute:
resolution mechanisms, the Committee has also considered nation-
wide programs. A presentation by Daniel McGillis, co-author of
Neighborhood ‘Justice Centers: An:Analvsis of Potential Models, t
enhanced the Committee members' understanding of minor dispute

~resolution techniques utilized throughout the country. Neighbor-

hood Justice Centers: An AnalYSlS of Potential Models describes {
"dispute processing projects" in existence intBoston, columbus,
Miami;.New York, Rochester and San Francisco and also sets forth
various options available to~a community in planning an effec-
tive dispute resolution program. A later section of this report
is devoted to a discussion of these nationwide projects.

On March 17, 1978, the Committee, in cooperation with the
Massachusetts Commltteevqn Qriminal Justice, sent a gquestionnaire
to Judges, Clerks and Chleﬁ/?robatlon Officers in the District
Court Department. The purpose of the survey was to gather data
relative to alternatives to the formal courtroom process, in
particular, mediation, used throughout the Commonwealth. The}
questionnaire aid a summary of the replies are included as i
Appendix A. The poll sought information regarding formal and
informal mediation programs connected to the court process and,
in addition, more spe01flc 1nformatlon from the Clerk-Maglstrates
of the District Court Department. - Of 320 questionnaires dis-
tributed, 207 replles were received. Seventy- -one of the 72
District Courts in. ex1stence prior to court reorganization were
represented in the survey. “Rita DiGiovanni and other members
of the Committee on Criminal Justice are to be commended, with -
thanks, for their a351stance in analyzing this informatien.

Subsequently, the Committee dlscussed various optlons

.available to the District Court Department for the implementa-

tion of experimental mediation programs. .This discussion was
based on a review of the mechanics of the "show-cause" hearing
and national and Jlocal mediation models. Charlotte Salomon, a
research assistant who attended a number of "show-cause" hearings,
enhanced the Committee's understanding of the technigues used

by Clerk-Magistrates during minor citizen dispute hearings.

The following report recommends the adoption of experimental
mediation programs. In particular, specmflc suggestions are o
made for Clerk-Magistrates who might use these mediation technlques
in small claims actions. In light of the increased powers of the
Clerkaaglstrates pursuant to the court reorganization legislation,
the Commlttee s recommendations may be especially useful. :

o

lpaniel McGillis and Joan Mullen, Neighborhood Justice

‘Centers: An 2Analysis of Potential Models (Washington, U.S.

Gov. Printing Office, 1977).



A — .
DEFINITION AND DISCUSSION OF MEDIATION

As defined by the Committee, medlatlon"wls a voluntary, T
alternative means of dispute resolution in which an objective

. third party, i.e. the mediator, aids the disputants to resolve

a dispute of a civil or criminal nature by mutual agreement.

The Committee, in defining "mediation," has excluded

- treatment programs and pre- trial diversion programs which serve

to treat the accused, except to the degree that such an approach
is used as part of @ solution to a dispute between parties who

- have voluntarlly brought their matter hefore an objective third .

party seeking a mutually satisfactory solution.

' The mediators may be Clerk—Magrstrates, other court person-
nel, or community volunteers. Clerk-Maglstrates, if they are to
mediate disputes, will be assuming a different role with the .
disputants than heretofore. Currently Clerk-Magistrates have LD
the power to directly or’ 1nd1rectly "1mpose a settlement” jn a

"show-cause" hearing by issuing or not 1ssulng a complaint. A
mediator, on the other hand, does not exercise the power to impose,
a settlement, but rather helps resolve the dispute by 1dent1fy1ng ”
areas of agreement and articulating possibilities for compromlse-
The mediator, though he lacks the authority of the court, can ‘
operate under the supervision of the court. The efforts of the 8,
mediator might lead to an informal solution, or they might re-
sult in a written "agreement" among the partles.« The disputants
should not be' coerced by the mediator .or the.cdurt to abide by’
their self-chosen resolution to the dlspute, but should voluntar-
ily follow it. A disgruntled complainant, however, always' has ‘
ultimate recourse to the judicial process--application for a
complalnt, possible arraignment and trial, ’

The Committee is of the opinion that mediation can be an |
effectlve method for resolving certain dlsputes typical to the
District Court Department. Mediation can beé easily accessible K
enabling disputants to use it upon initial contact with the

“judicial system. Further, dlsputants are not deprived of thelr*

rights to use formal court procedures if and when they wmsh
The virtues of medratLOn are many. Flrst, the rules of o
evidence do not applyl2 Disputants may express themselves in

“"a dialogue and need not answer gquestions posed on direct and:

cross-examination. The hearsay rule, whic¢h excludes testlmony

J*Qn the courtroom, is inapplicable. The rellablllty of informa-

tion disclosed in a mediation session is not of primary lmportance‘
Rather, the expression of previously uncommunicated feelings

- and the consideration of the underlying:causes of the contrOVersy‘

take precedence. Further, a alsputant is not bound to prove ‘his

- — ; ~ v
2 Fred M. Dellapa, éltlZOH Dlspute Settlement: A New Look
at an 01d Metnod 51 Fla. Bar Jou,nalosle, 518 (1977) '

]
i.
i
|
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case by a preponderance of the evidence or beyond a reasonable

doubt. : A

Second, the fprmalities present in a courtroom are not
followed. The disputants do’not take an oath at the commencement,
of the mediation session. Representatlon by counsel is also
absent. Instead of relying on a lawyer's assistance, a dlsputant
may speak for hlmselr and descrlbe what transplred.

Thlrd, the médiation sessions are held in a room ‘or court-
room removed from the public eye. The privacy spares the dis-

putants the embarrassient of public disclosure of their contrOVersy-

Fourth, the schedullng of mediation sess1ons, as opposed
to court trials, is generally much more flexible Sessions of
the District Court Divisions are held from 9:00 a m. to 4:00 p.mn.,

* and so disputants often lose work time or incur babys;ttlng

expenses. Mediation may occur during the day or evening at a

.time most convenient to the disputants. "

0

Fifth, mediation of minor disputes may avert the occurrence
of more serious disputes between the parties. It has been hypothe—

" sized that mediation will not reduce the volume of court cases.

"The gain, 1f it is to be made at all, is in the area of preven~-
tion~~keeping minor disputes from becomJng najor ones that- really

)do add to trial court calendars "3 L

Sixth, a mediation agreement iz a most effective means of
resolving certain types of disputes. It is a mutually acceptable, -
self-imposed resolution to a controversy. The disputants, instead
of accepting a judicial resolution which may not be agreeable to
either or both of them, reach their own accord. A mediation

session is directed toward people, while adjudication is directed

toward acts.? ‘During mediation, the disputants vent - their hostlle‘
feelings and attempt to grapple with the underlying causes of

‘their controveérsy. They, unlike a Judge, are not confined to

a determination of whether a cyximinal act occurred. WNo finding e"
of guilt or innocence is made. TRather, the disputants try to

.understand what triggered the controversy which eventually

culminated in an alleged criminal “act and attempt to reach a
lasting agreement. For once the dlspugants are forced to discuss

"deep-cutting” issues without evasion. .
s Y

3 John' C. Cratsley, Communlty Courts: Offerlng Alternative
Dispute Resolutloq Within the Judicial System, 3 Vt. Law Review
1, 25 (1978).

4 Lon L. Fuller, Medlatlon - Its Forms and Functions, 44
So. Cal Law Review 305, 328 (1971)

o3

5 ron ©. Fuller, p. "309.

s
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Fstandlng of legal terminology or by the strict formallty in the

Seventh, the dlsputants and other citizens may develop ca
more positive attitude toward tie_court. -The use of pre-trial

mediation and concmllatlon technigu s in matters contested in

the Bristol ‘County Division of the Prohate Court Department,
pursuant to Mass. R. Dom. Rel., Rule 16> has, according

to a poll, "altered the views of the”§eneral public toward the
court."6 -The survey was undertaken to prove that cllents who
uge the pre-trial procedure to donclude successfully’ ‘their

cases "“tend to have a more_positive and satlsfactery concept of
the court than those who have litigated their cases in the *radi-
tional manner."7 . The results of that survey tend to validate
this hypothesis. Possible reasons for this altered concept can .
be attrlbuted to several factors. TFor once, both sides are able - -
to explain their view of the problem to a neutral party who will ’
listen. The disputants are not frustrated by a lack of under-

courtroom. Instead they may explore the underlying causes of '
their conflict. One can conclude that mediation of certain types
of District Court Divisicn disputes will also improve the publlc S
oplnlon cf the District Court Department.

To understand better the dynanics of medlatlon,<a review ofb

a typical mediation session_is helpful. A dispute, Similar to °

the one described below, was referred “to mediation by the Clerk- =
Maglstrate of the court. -The SeQuence of”evcnts was as follows:

Cn Monday mornlng Mrs. Ring appeared Jr “the Cler&~Maglstrate s
office seeking issuance of process aqalnst Mrs. Smith for an e
assault and battery on Tom, Mrs. Ring's six-year-old son. A
"show-cause". hearing was scheduled: for the following Monday. "On
that date, Mrs. Ring and her mother, and Mrs. Smith and her .
daughter, appeared for the hearing. The Clerk-Magistrate llstened

“ . to-the disputants' recapitunlation of the alleged incident. At .

that time Mrs. Rlﬁg stated that she did not want to press charges, o
but‘merely wanted the Smith family to stop abusing her son. It
was 2vident to the Clerk-Magistrate that ths assault and battery
charge was the culmination of many isolated '"neighborhood" guarrels
that had taken place during the last year. The Clerk-Magistrate
asked the disputants if they wanted to discuss their controversy

in an informal setting and attempt o reach an agreement with the
aid of a neutral third party. He further. explained that the
alternative forum for the resolution of their dispute would not
exclude the possibility of a hearing before a_Judge. The dls—
putants agreed to meet with a medlator. .

The mediator first asked the complalnant, Mrs. Rlng, to
explaln hex! Teasons for preSSLng crlmlnal chavges and then asked

\\, . 4 W . L o ; )
¥, . 5 g L R L
3 ) ’ i Yo o T

6 James A, Casey and<ﬂrnest Rotenberg, A Comnaratlve “
Analv51s, Public Opinion of the Probate CoSurt Trial Process:
Trial vs. Pre-Trial, The Resolutlon of Contested Cases, p. 12

“:(unﬁubllshed, 1978) . e o e

7 Casey and Roteﬂbelg, P 3.
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Mrs. Smith to describe her version of the event. The disputants
spoke: in loud, accusatory tones, and 1nterrupted each other
frequently denying allegatlons made. On occasion Mrs. Smith's
daughter and Mrs. Rlng s mpother made isolated comments.

In the oourse;of the session the follOW1ng lnformation was
disclosed. Mrs. Ring lives with her six-year-old son in a home
> adjacent to the Smith's. 'The families share a common driveway,
and their back yards are not separated by a fence or other barrier.
When Mrs. Ring moved intd the home a year and a half ago, she
did not have a telephone and did not own a car. For six months
the families were quite friendly, and Mrs. Ring would use the
Smith's telephone on occasion. Then the trouble began. Allegedly
Mrs. Ring used the telephone without permission one nlght Then
she bought a car and frequently was unable to park it in the
«driveway shared by both families because the Smith's car took
up too much space. Finally, Tom Ring trespassed on the Smith's
property, began taunting the famlly and allegedly was hit several
times.in retallatlon.'

mhe mediator let the parties vent their hostility and asked
each one how she would like to resolve the dispute. Mrs. Ring
stated that she did not want the Smiths to harm her son, that she
should be notified of his misconduct and that she would punish
him if it were justified. The Smiths said that they were planning
to install a fence dividing the families' properties to discour=-
‘age Tom from trespassing on their property and botheringcithem.
Mrs. Ring agreed to drop the assault and battery charge if the
Smiths would tell her of her &on S‘mlsbehaVLor ingtead of remedy—
1ng the 51tuatlon themselves.

A brief court hearlng would not have served the same bene-
ficial purpose as the mediation session. The Judge would be
charged with the determination of one fact--did an assault and
battery on Tom occur. The underlying causes for the assault and
battery would not be a conelderatlon in the courtroom.{ Rules of
2vidence and time const;aints would have prevented the dlsputents
from expressing thelryleellngs openly and honestly and from-
reaching a workable settlement. The mediation session enabled
‘the disputants, who had not spoken to each other for several
months, to work.out an amicable resolution to their problems.

B

 DESCRIPTION OF NATIONAL DISPUTE RESOLUTION PROJECTS

The concept of alternative meanstof dispute resolution is _
.not a novel one. Experlmental projects have developed in various
parts of the country with a view to aiding disputants who have
an ongoing relatlonshlp to settle their controversy. Theé National
“Institute of Law Enfdrcement and Criminal Justice has funded
research studles of 'such alternative processes.8 -The American
’Bar As:oc1atlon has also become lnterested in this subject matter

: 8 NCGlllls and Mullen, NelgthVhood Justice. CenterS‘ An K
Analys;s of Potentval Models, p 4. :

A



,oﬁfenterez An Analvsis of Potent1al Models
¢uov. Printing Of lce,kl9/7) e R "f'\,l°

and has establlshed a Commlctee on Reso;utlon of Minor Dlsputes.9

In addition, Chief Justice Warren Burger, Attorney General Grlfflnl

Bell, the American Arbitration. Association, the Institute for

Mediation and Conflict Resolution, local governments and crlmlnal f“

justice: agenc1esbhave been support;ve of this concept

- In the past seven or elght years, medlatlon programs have
developed in various parts of the country. Although.they differ
in many aspects, they share the/ ‘goal of provxdlng alternative
forums for the resolution of certaln types of [disputes. To
gain a better insight of mediation nrOJects establlshed in

other parts of the country, a brief comparison of four typical

national pro;ects will be made.

The Columbus Night Prosecutor Program, the Miami Cltlzeb
Dispute Settlement Program, The New York Institute for Media-
tion and Conflict Resolution Dispute Center and the San Francisco
Community Board Program, more fully described in ‘Neighborhood :
Justice Centers: An Analyvsis of Potential Models,++ are of
recent origin. The Columbus prOJect began operations in 1971,A
the New York and Miami prajects in 1975 and the San rancwsco
progect in 1977. SR o

Funding by the Law Enforcement Asalstanoe Admlnlstratlon
has been instrumental-in the development of these nroyects, :
which have been sponsored by:various agencies. The City Attor- .

: ney’s office in Columbus, the Administrative Office of the courts

in Florida, the Institute for Mediation and Conflict Resolution.
in New York, and the Community Board Program in San FranCLSco s

_have coordinated these projects.

The stages when dlsputants have been reFerred to medlatlon
have varied considerably. Some referrals have come from the-
court system, whereas others have been initiated prior to‘court’
contact. The San Francisco program, unllke the other projects,
only accepts pre-arrest referrals. The referral sources have

~also varied. The City Prosecutor's screenlng staff, the State
Attorney's office, the court, the police; citizens, ‘schools.

and bther agenc1es have all referred cases to medlatlon.

The types of disputes referred to mediation generally 1nvolVe
civil or criminal disputes between dlsputants involved in a long— :
term relationship. Some of the projects specialize in certain
kinds of disputes. :For example, ‘the Columbus progect accepts

‘many bad check cases, and the New York progect restrlcts 1tSelf1

to a specific-list of o:fenses.g

o

o

9 NCGllllS and Mullen, Nelghoorhood Justlce Centers~

. 10, MCGllllS and Mullen,fp.03l,w

ll Daniel MCGllllS and Joan Mullen, Nelqhborhood*JuStice
Q(Washing’tcn; U.S.
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5 An Analy51s of Potentizl Models, p. 3. =~ . . ‘fﬁﬂ’e' o



The number and type of people selected ag mediators have
‘varied. The San Franc1sco progect has a panel of five media=~
tors, whereas thé\New York project uses one to three c¢itizen
i - mediators, depending on the severity of the dispute, the number
e : of available mediators and the number of disputants. One media-
- - tor conducts a mediation session in Columbus and Miami. It is
R interesting to note that those projects that employ one mediator
4 o per session do not use community mediators. Law students in
. Columbus and profe551onals (attorneys, psycholpgists and sociolo-
gists, for example) in Miami mediate disputes. San Francisco,
unlike the other projects, uses volunteer mediators. The other
programs reimburse thelr medlators either on a per hour or per
session ba51s. o

The training source and the number of hours of tralnlng for
mediators have also varied. The mediators have received training
: from the Educational and Psychological Development- Coxporation
Lt of Columbus, Ohio (Columbus), or from the Institute for Mediation
» - and Conflict Resolution (¥Mew York), or from a training program
developed by a psychologlst-medlator {Miami). The training has
consisted of 12 hours (Columbus), 50 hours (New York), or a two-
day training session (8an Francisco). ¢ e

Various distinctions among the mediation sessions are also
noteworthy. The Columbus project conducts sessions in the

, prosecutor s 0office; the Miami project uses a courtroom; and the
. S other projects schedule mediation sessions in an office building
. removed from. the courthouse. The amount of time allotted per
_session may differ. The maximum time limit establlshed in the
o ' ‘Miami, New York and San Francisco projects is two to three hours.
{ . The Columbus project, which processes many more cases than the

' ’ other programs, limits sessions to 30 minutes. :

The form of agreement reached also differs. The Columbus
w3 progect does not draft written agreements unless so requested.
. .~ The-other three projects require a written agreement. Two of
~ these projects use written and signed agreements, and in one
instance this agreement is enforceable in~“court pursuant to a
state statute (New York)
SR In addition . to these more establlshed programs, three pro- . .
jects ceordinated by the National Institute for Law Enforcement '
. and Criminal Justice have developed within t?? year on the '
= initjiative of Attorney General Griffin Bell. Atlatita, Kansas Clty
: , v and Los Angeles have organized experimeéntal Nelghborhood Justlce
P Centers. These projects were developed in rerponﬁe to Senates, |
’ " Bill No. 957, 95th Cong., lst Sess. (1977), which provides for |
a c¢learing house, resource oenter and funding for experlmennal PR
medlatlon unl@s. ‘ . ;
. The,Atlanta nrogeCu, sponsored by Nelghborhood Justlce
Centers Incorporated, operates under court ausplces 1n a house.

P : e IR
’ i
i S e

g 12 See Paul Nejelskl, "The Federal Role in Minor Dﬂspate
Ni\*Resolutlon, U.S. Dept. of Justice, unpubllshed address to the-
Natlonal Conf’erence -on Mlnor u.Lspute .m:::OlL‘n_.x.OIl, May 26: 1977.
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The Kansas City project, a city-managed program, is located in an
office building; and the Los Angeles program, spohsored by the
Bar Association, maintains a storefront location. These three
“projects serve heterogeneous communities wmth small populatlons
varying from 50,000 to 90 000 people.

DESCRIPTION OF MASSACHUSETTS MEDIATION PROGRAM313

There are a number of mediation programs which are currently
operational in Massachusetts. The programs are specifically
designed to offer mediation services as an alternative to formal :
court process; and mediators, whether or not they are court person-
nel, have identifiable duties which are separate from normal
court-related duties. Several programs are formally structured
with trained staff persons and are located in offices outside of
the courts. Some of the formalized programs are operating with
grant funding and incorporate on-going training. Other programs
are operating on an informal basis, with personnel who may or
may not be part of the court system intervening in appropriate
cases and assisting the parties in reaching a mutually acceptable
solution to their disputes.

Formal Programs

Urban Court Mediation Unit, Dorchester. The Urban Court
Mediation Unit is the best-developed and comprehensive mediation
program existing in Massachusetts. Since its inception in 1975,
the mediation unit has been available to community people in the
Dorchester area to deal with all types of disputes involving .
parties who know each other. The types of disputes include
domestic problems, nelghborhood disputes, landlord and tenant
issues, school-related problems, and employment disputes. Most
referrals to the program are made either by the Clerk-Magistrate
or by the Judges in the Dorchester D1v1s10n. A small percentage
of referrals are made by the pollce or the District Attorney.

Apploxlmately 50 communlty residents serve as medlators o
and usually hear cases in panels of two or three. The mediators
volunteer their services and receive a stipend of $7.50 per sesSLOn
for expenses. When the program was organized, an intensive 40-
hour training program for mediators was conducted by the Instltute
for Mediation and Conflict Resolution of New York City. The
staff has since developed sufficient experlence to conduct their
o own tralnlng as new medlators ]Oln the program.

Althcuqh most referrals to the program are made by the Judge.
or Clerk-Maglstrate, the unlt remalns dlstlnct from the court

l° The Commlttee thanks Rita DiGiowvanni, Standards Spec1allsta
at the Massachusetts Committee on Criminal Justice, who gathered
and prepared the information on Massachusetts mediation programs
contained in this section of the report. Appendix B contalns
+he names and addresses of these prcgrams.



and is located in & storefront office several blocks from the
ccourthouse. This separate location was selected because of
space restrictions in the court bulldlng and because the pro-
, gram's organlzers believed that the project should be separate
< T from the court in order for it to be more easily regarded by
o - the communlty as an alternative to court procedures.; Mediation
N . sessions are scheduled about one week after initial contact
S and are conducted at the disputants' convenience during week-
.+ days, weekends or evenings. The average length of a session is
~about two hours. ‘

&

Agreements are expressed in written form$ but all of the
mediator's.records and notes. are destroyed.. Follow-up calls
are made to the parties two weeks after the session and again
“three months Jater.

Approx1mately 350 referrals are made per year, and about
280 of those resu]t in mediation sessions. Mutually acceptable
solutions ars reached in approx1mately 260 cases each year.

Medlatlon Component, Youth Resource Bureau, Lynn. In August,
1977, a one-year CETA grant was awarded to the Lynn Resource
Bureau for the development of a mediation component. The program
consists of six staff persons, including a project coordinator,

- two counselors, and three community organizers. During the first
months of the program's existence, the staff concentrated their
efforts on selecting mediators and ramlllarlzlngpthe community
with the program. OQutreach was done through newspapers, and
contacting community agencies to” encourage community people to

o ;«zvolunteer their services as mediators. Approximately 40 hours
- of training was prepared for the mediators by the program direc-
tor and Urban Court trainers. There are approximately 15 media-
tors available for hearings at the pregent time, although more
candidates are being selected and follow—up tralnlng is planned.

_The Lynn program began taking referrals in Aprll, 1978, and
Jstatistics are available for April and May only. Approximately
14 cases were referred each month and elédven of those were medi-
ated. An average of seven cases a month have been successful

%

Most referrals to the program have come from pdlice, proba-
tion offlcers, and the community. To date, referrals have not
beeri made on a regular basis from the Southern Essex Division
(Lynn) ,  but the Judges and Clerk-Magistrate’ have expressed a.
~desire to channel approprlate cases to the program and a referral
mechanlsm for the court is belng prepared.

. The cases handled to date have lnvolved parties who Xnow
each other. Most of the cases have been nelghborhood problems,
landlord and tenant dis utes, and family arguments. Although
the mediation program is a component of the Youth Resource

'f,Bureau, the unlt deals w1th adults as well as w‘th juvenlles.

Tha medlatlon program has office space in the Youth Resource
kBureau in downtown LynnJ lee the Urban Court stafr,,the program’

!
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organlzers belleve that offlces which are dlStlnCt from the court

facilitate the program to being percelved as an alternatlve to
formal process. o o

. The medlatlon sessions are held at the convenience of the
disputants on weekdays, weekends, or in the evenings. Sessions
average from two to three hours, and individuals are encouraged
‘to schedule additional sessions if necessary. One mediator
conducts the session with one staff person present to offer
assistance. If an agreement is reached, it is reduced to writ-
ing and signed by the participants. The parties are encouraged
by the staff and the mediators to contact the office if a break-
down-in the agreement occurs. The staff usually makes follow-up
calls to the parties after one week and again after one month.

The - Lynn program has recently designed a "dlSpOSlthn sheet"
which is a close-out mechanism for cases which have been mediated
and have been successful for at least three months. The disposi-
tion sheets include information about the agreemen®s and¥the
follow-up calls, and serve as record-keeping devices for the
program.

, Court Mediation Services, Taunton. Court Mediation Services
(CMS) is a CETA-funded program operating within the probation = |
department of the First Bristol Division (Taunton). The staff
includes three mediators who conduct all mediation sessions.
The program has been operating since December, 1977, and has J
handled 50 to 60 referrals. Thirty-five of those cases were .
mediated and 22 resulted in agreements. Follow=up calls made |
after three months have revealed that 95% of the agreements
reached have been successful. v

/:

Most rererrals to the program.are made by the Clerk—Maglstrate
at the time of the Clerk-Magistrate's hearing, or a small clalms
hearing. Some referrals have been made by the District Attorney
and a small number have conme from community agen01es. , @ﬂ

The medlatlon sessions are patterned after the Urban Court
model, with each party having an opportunity to present his or
her case. and the mediator attempting to aid them in reaching a/
satisfactory resolution. If the sessions are successful, agree-
ments are put into writing and are signed by thé& partles. Unlike :
the Dorchester program, Court Mediation Services oifers dlsputants;‘-
an opportunlty to mediate their cases on the same day that they
appear in the Clerk-Magistrate's office. The staff has found,
that disputdnts are much more w1111ng to enter mediation and | .
to reach agreements if the medlatlon services are available. to
them on the same day that they are in court. Thereggre, J
"cooling off™" period of several days is not usually provrded/‘
However, medlatlon sessions are always scheduled at the convanm- :
- -gnece of the “parties and may be held in the evening or on Sahurdays.k

Medlatlon sessrons are held in the CMS office which ls#
across the street f;”m;the courthouse. The program sta £ has
found that therrr \
an 1n_ornal andse laxed atmosphere whlch nas been COnduc1ve to

FE ‘:)\'
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P the mediation procesgs.; Althoughk thz CMS program is a component
.7 of the probatlon department, all parties agreed that an offlce

----

fy the program as an. alternat1ve to judicial process.

Medlatlon is usually conducted by one mediator rather than
by a panel but in disputes involving husbands and wives an-
£, attempt is made to include a male and a female mediator. Sessions
et average two to three hours.

The:-CMS program has a sub~component which provides referrals
to disputants who ‘need social services or counseling. Referrals
are made voluntarily and are-usually incorporated into the
settlement reached by the parties.

- The CMS staff calls all disputants two weeks after an agree-
ment is reached to determine whether any problems have developed.
Follow-up calls are also made after three months, ahd disputants

- are encouraged to report on the status of their agreement, the
success of any referrals made, and their attltudes toward the
mediation process in general : '

Initial training in mediation and in judicial process was
- made available to CMS staff over a four-~week period when the
program was initiated. Staff trainers from the Urban Court
Project prepared portions of the training, and the remainder
was prepared by Hon. Guy Volterra and Assistant Chief Probation
Officer William McAndrew who had patticipated in a mediation
training program sponsored by the American Arbltratlon Association.

Informal Programs

A551stance in Domestic Dlsputes, Mlddlesex County. Begun
in early 1978, the AIDD program is a component of Regional ~Proba~’
tion Services, which provides crisis intervention and mediation .
services to individuals involved in domestic disputes. At present,
the program is operating in the Cambrldge, Somerville, Wobuzrn,
Concord and Lowell DlVlSlonS.f

The AIDD program was not created to prov1de formal mediation
to disputants. - Rather, the program was designed to assist s
individuals through their domestic difficulties in order to keep :
the family or the ‘relationship 1ntact. : . / .

i

v The program has offered services to famllles since January,/
- 1978.  To date 131 people have been a551sted.

Referralsﬂto AIDD are made chlefly by Clerk-Magistrates,
‘with a small number coming from probation &fficers, District
Attorneys, and community agencies. Initial contact is usually
‘ made with the complainant, and a needs assessment is done at that
. time. When the alleged defendant is notified that a request for
' - a complaint has been filed, AIDD staff become involved in working

wseeee$~:wlthethe~deFendan+ +o--assess his or her needs. If the parties

~are w1lllng to part1c1pate in the program, subSKQuent app01ntments
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are made in.order to work through the prcblems the parties are
experiencing and to reach an agreement which will enable them to
reunite. Numerous sessions are held with the partles and the
“AIDD staff over a period of up to three months. "When the parties
require assistance from specialized counselors or psychlatrlc ’
workers, these 1nd1v1duals are invited to participate in the
sessions. If. an agreeable settlement cannot be reached, the
séssions are discontinued and a report is filed with the Clerk~
Magistrate 0Y- the probation office. The services of the AIDD -
,staff are still available £o the parties; however, should, they
decide to resume the sessions at a later time. ,

. In cases in which the sessions are succeasful, the agreements
reached by the parties are informal and are not usually put into
writing. The staff has just begun:to Ui fe written agreements on
an eﬁperxmental bas:l.s,~ Follow-up is dore by staff after several
months.

The AIDD staff con31sts of seven individuals lncludlng a'
Director, two advocates who work with the complainants and pre~
pare the initial needs assessments, two evaludtors who work with
the alleged offenders, and two administrative aides. The evalua-
tors and advocates rotate from one court to another on a daily
basis. Since AIDD is a component of Regional Probation Services,
an AIDD Board of Directors has been established including the
Commissioner of Probation and the Chief Probation Officers of

* each participating court. The program staff believes that this

close relationship with the probation department has resulted
in greater acceptance of the programiby other court personnel.

Specific training in mediation Sﬁllls has not yet been done
in the AIDD program. However, the AIDD staff hope to expand their
services and offer more formalized mediation in domestic cases.
A joint training program in mediation techniques is currently
being planned for AIDD staff and Clerk-Maglstrates, and will
take place in the next sevefal months. :

The central office of the AIDD prcgram is’ in the Third
Eastern Middiesex Division (Cambrldge) Limited facilities have
been made available to the staff in each of\the other part1c1-
patlng courts.. ‘ ‘

' Domestic Crisis Intervention, Cambridge. In the Third

 “Fastern Middlesex Division (Cambrldge), assistance in resolving

disputes involving domestic violence is provided by a Domestic
Crisis Intervenor who works out of the Clerk-Magistrate's office.
This individual makes referrals to' the AIDD program described
above and to the Vlctlm/Wucness program at the court which

. provides assistance and information to v1ct1ms and w;tnesses

lnvolved 1n pendlng gcases.

: To the extent that the Domestlc Crlszs Intervencr (DCI)
‘becomes involved in attempting to resolve dcmestlc problems, he
or she provides an informal mediation service. = The DCI 1nter~-~;
~venes at the Clerk—Maglstrate s ‘hearing stage and,,ln ‘appropri-
ate cases, attempts to aSSlSt the partles 1n resolvmng thelr' :

.
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- made to the Center for Human Services.
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disputes. The DCI participates in the hearlng, serving as
mediator, counselor, or referral ‘agent as the situation demands.

Following the hearing, additional sessions are scheduled
and if mediation attempts prove successful, the case is diverted
from the trial process If mediation is unsuccessful, or the
contract is broken, a complalnt is issued and the matter is
scheduled for trial. Y

An average of six domestlc cr&51s cases are handled each
month. At the present time, the DCI becomes involved in cases’
only at the stage of the Clerk-Magistrate's hearing and does not
receive referrals from any .other source. Mediation sessions
are scheduled one afternoon each week at the courthouse.

Aid for Battered Women, New Bedford. The probation office
in the Third Bristol Division (New Bedford) has begun a program
to assist battered women, which incorporates a mediation segment
in order to.aid the parties in resolving their problems without
going “through the trial process. The program was initiated dur-
ing the first several months of 1978, when Chief Probation
Qfficer Joseph Souza and the Judges reached an agreement that
some assistance in these domestic cases was a nece551ty in their
court.

i

‘Probation Officer Joanne Long coordinated the program which
accepts refertals from the Clerk-Magistrate's office following
the issuance of 'a complaint. Referrals have been made within the
last three months, and approximately 12 cases have been handled
to date. Like the AIDD program staff, the intake person assesses
the needs of the victim and the alleged defendant and encourages
them to participate in the program. The staff is aware that many
cases are not referred to the program because the victims never’
reach the p01nt of securing complaints, but they feel that a pend-
ing complaint is ‘necessary in order to secure a commitment from
the partles.

Intake sessions are done on a one-to-one basis, first with
the victim and then with the alleged defendant. It is estimated
that intake requires six to eight staff hours per case. Counsel-
ing sessions are then held weekly at the YMCA in New Bedford. -
Referrals for the men involved in the violence cases are usually

N

When an agreement between the parties can be reached, a

"contract" is drafted for their signatures. Freguently the terms
of the contract involve a commitment from the alleged defendant
to attend counsellng sessions or drug or algohol-related orograms.
The case is brought before, the Judge, who has the discretion to
accept or reject the proposed agreement of the parties. If it

is accepteﬁ, ‘the case 1s continued without a rlndlng for: a
specrflc nerlod of time; then it is dismissed.  No folTQw—Lp

‘procedures have been deflned yet because the program is new.

However, the staff 1ntends to define a formal mechanlsm for

fcllow-up
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views and reach a mutually acceptable solution.

~ . \ B : T -

)

To the extent that the cases which are referred to this :
program proceed through the complalnt-lssulng and hearing stages,
the program is not truly an dlternative to formal process.’ How-
ever, it does involve the general concepts of medlatlon and the
partles are offered an informal arena in which tﬂ present their

Mediation Program, Quincy. An -informal mediation program
has been developed in the East Norfolk Division (Quincy) through
the efforts of Hon. Albert Kramer and members of the Farn-it
staff. No funding has been available to formalize the program,
and Earn~it staff have been. medlatlng cases on a volunteer basis
since May, 1977. The staff took referrals and carried a sub- :
stantial caseload during the evenings and on Saturdays until 2o,
Jaruary, 1978, when funding and staff limitations became prohibi-
tive. At the present time, members of the Earn-it staff mediate
only a small number of cases in which the parties agree to scd¢hedule
their mediation sessions during weekdays. ‘

During the six months that the staff was actively. 1nvolved
in mediation, approximately 30 cases were-mediated. In only one
instance were the parties unable to reach an agreement, and in
two instances, the agreements were unsuccessful. -

The vast majority of referrals to the program ‘have been made /
by the Presiding Justice of the East Norfoll; Division (Quincy), .
with several referrals coming from the Clerk—Maglstrate and the

- probation staff. The mediation sessions are patterned after the

Urban Court model, with a panel of two or three mediators +o .
hear each case. The sessions are held in the law library in

the Quincy courthouse, and average two to three hours in length.
However, the staff has successfully mediated several complex

‘neighborhood dlsputes involving numerous families which developed

into lengthy sessions of seven to eight hours. ;

B

Training was made available through the cooperatlon of the .1
Urban Court Project Director, who arranged for a number of ‘
Earn-it staff to participate in a training program in Dorchester.

If the parties resolve thelr problem, the agreement is reducedff
to writing and is signed by the parties. Follow-up is done after
four weeks and again after three months. If there are no problems
at that time, the case is automatically dismissed.

IMPLEMENTATION OF MODEL EXPERIMENTAL'PROGRAMS

The Commlttee would like to recommend the 1mplementatlon '
of experimental mediation programs in one or)more ‘District Court ;
Divisions in Massachusetts. In analyzing the p0551b111tles for .
experimental programs, the Committee has focused on six: varlables ‘
in the mediation process: geographical location, stage for .

referral of disputants, persons performing mediation, cases-
- appropriate for mediation, the mediation: prccedure and tralnlng

of medlators.

3
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1. Geographical Location. The mediatidn process may be
organized in a rural, suburban, and/or urban setting. One or
more District Court Divisions in each geographlcal location, such
as within a county, or several divisions in the samé geographical
location, such as one region of a county, could commence a media-=
tion program. The virtues of selecting different courts repre-

- senting different locations are many. Each community has differ-
-ent needs and problems. The population, median age of residents,
ethnic groupings and economie, backgrounds of each community are
varied. These factors, to a large extent, determine the users
and the tyuus of disputes whick: are brought to the Distrist

Court Depe.. f . The initiation of a mediation program 1n each
of the three geographical settings mentioned would enable the
COmmlttee to learn of those communities which can best benefit

by the mediation process.

-0f~additional interest to the Committee is the extent to
which dlsputants who do not live in the city or town where the
courthouse is locatea would use the mediation process. "Many of
our District Court/D1v1s1ons sarve communities some distance
. from the courthouse. There is concern that disputants in these
~outlying towns might not utilize the court to its fullest extent.
When the courthouse is far removed from the outlying cities and
- towns within the court's jurisdiction, it is possible that dis-
putants pursue means outside of the court for the resolution of
their disputes. It may be necessary to enhance the awareness
of the public and court personnel oJf the mediation alternative
and improve methods of access to it. ‘ :

2. Stage For Referral. The Committee acknowledges that
mediation can be initiated at various stages of the process,
beginning with the police and ending with the judiciary. Specific
stages which the Committee has identified include police radio-
calls, police station walk-ins, Clerk—Maglstrate s counter walk-
ins,. ClerkrMaglstrate s "showy-cause" hearings, arraignments,
pre-trial conferences, and dlSpOSlthns after trial. For experi-
mental purposes it would be wise to begin with a small and
controllable referral source and as circumstances warrant expand
- to meet community and court needs. The Committee is of the
opinion that at present mediation can’'best Zerve its purpose
~when referrals are made either by the Clerk~Magistrate at the

"show-cause" hearing or by the Judge at arraignment or trial.
The referral source should explain the mediation process and its

. purpose to enable disputants to make an lnformed choice.

a. 'Clerk-Magrstrateky Referra1s to mediatlon may come from
the Clerk-Magistrate's orfice, as the Clerk-Magistrate has the

I;lnltlal court-contact with one or more of the disputants. The
" Clerk-Magistrate- could: screén the types ot dlsnutes determined

"by the court or the program to be ripe for medratlon. In lieu
of or during a "show-cause" hearing, the Clerk—“agxstrate could
1“refer disputants who choose to mediate thelr dispute to media- -
tion. Additionally, the Clerk-Magistrate may mediate small claims
matters pursuant to the court reorganization leglslatlon.‘

BT T



w5

-17-

, © '\\
b. Arraignment. Referrals to mediation may also\occur
after a complalnt has been issued and during" arralgnmenE When
the arraigning Judge feels that mediation would be in the best
interests of the parties and the publlc, he should explaln how
that alternative means of dispute résolutxon works and, upon
assent of the disputants, refer the case to mediaticn. The

~Judge may- continue the case for a period of time to enable

the parties to mediate the dispute. On the continuance date,
the Judge should receive a written report of the mediation
process at which time he has the option of granting a contlnu-
ance to allow the mediated result to occur, or setting a “trial
date if medlatlon has failed.

c. Trial. . The potertlal for mediation may not be obvious
until the trial date.‘ At that time it would be appropriate for
the Judge to make a referral to mediation. The same procedures
for referral at arraignment would apply at the trial stage.

3. Persons Performing Mediation. Mediation may be performed
by one or more of the following people: 2 Clerk-Magistrate, other
court personnel, or community members. Among the .advantages of
having mediation performed by court personnel are that (1) the
dlsputants may view mediation as hav1ng greater credlblllty in
that it is directly tied to the 1nst;+atlon they came to in the
first place, and (2) a limited expense will be incurred for train~
ing. 7Possible dlsadvantages of court-peraonnel mediators are
that (1) the court personnel may have had prior unsatisfactory

.contact with the disputarnts, and (2).the disputdnts may be unduly

influenced by the authority of a court-related individual.

Among /the advantages of community mediators are that (1) the
community members will most certainly constitute a broader cross-
sectlon of the community, (2) they will be seen by the disputants
as "peers" and not persons with the coercive pdwer of court per-
sonnel, and (3) they will be able to hold mediation sessions in
the evening or on weekends. Some disadvantages of having commun-
ity members as mediators are that (1) the dlsputants may view .,
mediation as having limited credibility due to the "unofficial®
standing of the mediators, and, (2) there may be an economic cost
depending on the extent of traLnlng, use of court resources, :
type of follow-up and utlllzatlon of volunteer or paid medlators.

151 ° (‘

‘Various options exist for the selection of the impartial
third party or parties. One Or more court personnel may serve
as mediators. Community members alone, or in conjunction with .
one or more court-related persons, may mediate a dlspute. Volun—
teers from the communlty may be selected from various geographical
locations, economic strata, age groups, ethnic backgrounds, or
profess;onal levels.. .

The number of 1mpartlal medlators used Lor each dlsnute may
also vary. Some court projects may prefer to use one madiator
for a given dispute. Others may utilize panel mediators for
all disputes or may vary the number of medlators used depending

on the seVerlty of the dispute, its nature, or lt: complexxty.

aQ
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4, Cases Appropriate For Mediation. 'The "winner-takes—ali“*

approach of adjudication is not well suited to resolve certain
types of disputes which are brought to the District Court Divi-
sions. Disputes arising between individuals in a long-term
rel@fionship, such as family members, neighborhood residents,
buyer and seller, and landlord and tenant, as well as disputes
occurring within an established public institution, such as a
school, welfare department or housmng development, generally are
not amenable to an all-or-nothing solution typical of our
adjudicative process. A narrow focus on the immediate matter in
issue in these types of controversies will  not avoid or minimize
future disputes nor will it effectively resolve the underlying
problem. Mediation of thése types of disputes will enable the
disputants to better understand their day-to—~day living situa-
tions and will elicit the adjustments necessary to make their
lives more stable. Changes in behavior may result from the
mediation process. Potentially more serious altercations may be
averted.

e
g

One or more of the above-mentioned types of disputes may

be selected for an experimental mediation program. The needs of.

the community and the court should dictate which disputes may
be mediated. The volume, &r the amount of time required for-
court hearing, ‘of certain kinds of  controversies may be the
determining factor. :

, One type of contxoversy that will be subject to mediation
in all District Court Divisions is the small claims dispute.-
Pursuant to G.L. c. 218, s. 22, as amended by Sec. 186 of
Ch. 478 of the Acts of 1978, Clerk~Magistrates may mediate small
claims casés. The statute provides in relevant part as follows:

At the commencemgnt of an actlon under the
‘procedure the plaintiff shall be informed that
such action may be submitted to the magistrate

for mediation and resolution at the request of
either party and\qiph the agreement of both par-
ties. The maglstraﬁe shall make appropriate note
of any agreement so reached, and entry of judg-
ment shall be made by the court. Any action which
is not resolved by agreement may, at the request
of any party, be heard by a justice under the pre-
cedlng paragraph. . :

| Q This leglslatlon will- permlt Maglstrates to mediate

clalms in the nature of contract or tort, other
than slander and libel, in which the plaintiff )
does not claim as debt or damages more- than seven -
hundred and fifty” dollars, except that said dollar

© limitation shall not apply in an action for property,
damage caused by & motor vehicle . . . . G.L. c. 218,
8. 21, as amended by Sec. 186 of Ch. 478 of the Acts
of 1978. .

N
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The statute offers two alternatlve procedures for the resolu~-’

tion of small ¢laims matters, mediation or court hearing. Parties
that choose the judicial forum will testify in court before:.a :
Judge, who after hearing ev1dence, will make a binding determlna-r
tion. Those that elect mediation will try to resolve 'their dig-

pute in a private setting, aided by a Clerk-Magistrate. Disputants

who are unable to reach an accord may, upon request, "be heard
by a justice." For those that are able to reach an agreement,
an "entry of judgment shall be made by the court."

The legislation provides certain safeguards for those parties
that seek to mediate their dispute. First, the "agreement of
both parties" is required for the small claims action to "be
submitted to the magistrate for mediation and resolution." Since
all parties must consent to have their dispute mediated, one
disputant may not elect the alternative process as a delaying
tactic. To ensure that the parties "agree" to the mediation

forum, it is necessary to make provisions for an informed choice.

As one author wisely cautioned, "[alternative] forums should be
made available, but consumers should be subject to-their juris-
diction only if they «choose to be, and the ChOlCe must be volun-
tary and hhnwledgeable nld

Further, on request of a party, a Justice may hear "any
action which is not resolved by agreement." The parties are ‘o
not prevented from requestlna a court hearing if they are unable
to settle their dlspute in a mutually acceptable manner. Once
they have reached an liccord, however, their agreement has the
force of a judicial determlnatlon. In accordance with the

“Csttatute, an agreement shall be noted by the Clerk-Mayistrate

‘and "entry of judgment shall be made by the court." The promul-
gation of rules may clarify many issues léft unresolved by the
legislation. The location of the sessions, the decorum followed
during mediation, the permissible types of agreements, the manner
of enforcing judgments entered by the court pursuant to the agree-~
ment, and the forms to be completed when the parties=fleek a’court
hearing after failure of medlatlon are some of the undetermlned
issues. - : A

5. Mediation Procedure. When dlsputapts elect to nedlate
their dispute, their choice should be an informed one. . They
should understand the mediation process, its purpose, add the
details of the judicial alternative for resolving their dispute,
The impact of their decision should also be explainad. They -
should be notified that, irrespective of their initial decision
tormediate their dispute, they may have a court hearing. A
document explalnlng mediation and the alternative court process
could be given to each disputant, reviewed and ‘signed before
the mediation session is begun; or a Clerk-Magistrate, medlator,
lntake worker or ‘other person could explaln the forums For o

[

“

&

. 14Mark Budnltz, Consuner Dlspute ResoTutloﬁ Forums, 13
Trlal 45, 47 (1977). ‘ "
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resolution of the dispute. R

The role of the mediator during the me%iation process is set
out in the literature describing the skill. At the commence~.
ment of a mediation session, the mediator should explain that
he is not a Judge, that any decisions rendered are not.legally
binding, and that the proceeding differs from a trial. Through-
out the process, he should not find fault with any of the dis-
putants, but should assume the role of an objective third party
in assisting the-disputants to reach an agreement. He should
not accept as accurate any disputant’s version of a contested
issue and should never take sides. Further, he should act as

& referee, controlling the use of abusive language and loud

outbursts and directing the parties to discuss the disputed issues.

As the medlatlon session progresses, the mediator's role
changes At first, the mediator ‘serves as a confidanpt. He
listens to each disputant relate his version of the controversy
and tries to control interruptions and interjections by the other
disputant. The rendition of the cause of the guarrel is benef1c1al
for two reasons. The disputants have a need to tell a neutral
third party why they have been wronged. Frequent 1nterrupt10na,
denials of accusations made, scolding, and threats are to be
expected and constitute an important part of the initial thera-
peutic process. In addition, the mediator needs to learn some
background information’ about the controversy. :

. Once the disputants have aired their gr&evance, the mediator
must assume a more active role in trying to isolate the areas
of agreement and disagreement. Some specific questions may be
asked to clarify the nature of the dispute. This probing enables
the parties to discover, perhaps for the first time, when and why
the problem was initiated,; what had escalated the controversy and
what attempts, if any ., had been made to resolve the “dispute.
Once the contested issues are discerned, the mediator should

encourage the disputants to discuss them further.

Next, the mediator must play an active part in discerning
whether a mutually acceptable solution can be reached. The media-
tor may ask, 6 each disputant how the dispute may be resolved. If

'that_tactlc proves ineffective, it may be necessary for the media-

tor to spf%k to each disputant prlvately - The use of the caucus
technique will enable the mediator to learn each party's
"bottom line." Privy to this information, the mediator may guide
parties to reach a mutually acceptable agreement when the dis-

‘pu*ants reconane.

15 gee Fuller, Mediation - Tts Forms and Functions, and
McGillis and Mullen, Neighborhood Justlce Centers: An Analysis‘
of Potential Models. f -

16 McGillis and Mullen, p. 65.
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The mediator may make suggestlons ‘and describe alternatlves.
The disputants may demonstrate an unwillingness to compromise.
Symbollc gestures--grabbing a poc.etbook, putting on a coat, 5.
mx%quently looking dt a watch~-as well as verbal expressions of S

.dlaeatlsfactlon may indicate that an impasse has been reached.
The “mediater may outline the areas of accord and discord and
‘then may suggest the convenlng of andther medlatlon ‘session

to discuss the lemalnlng 1ssues.

‘The disputants may be unable to reach an‘agreement because
their needs cannot be satisfied in an hour or two session. A

» mediator cannot assume the role of a counselori7but he may refer

disputants to various social service agencies. A communlty
resource manual settlng forth available counseling services and
departments to assist in housing, health and welfare .matters
could be developed and updated periodically. Such a resource
directory would benefit mediators and dlso Clerk-Magistrates
not participating in mediation.

Frequently the dlsputants will contlnue dlscu551ng their
differences and will reach an agreement. -An agreement may, for
example, require modification of behavior, participation in coun-

- seling or other social services, or an exchange of money. Any

agreement reached by the disputants may be written, signed and '_j)
witnessed; or written and signed:; or written: or oral. A written ~
rendition of an agreement frequently serves as arreminder to the
dlsputants and demonstrates thelr good faith. :

‘At the conclusion of the medlatlon session, dlsputants should
be notified of the follow-up procedure and their options should
there be a breakdown in the agreement. Two of the alternative "

~approaches for foliow-up are as follows: (1) the mediator or

another person affiliated with the mediation program may contact

the disputants by telephone or by mail a certain period of time
after an agreement is reached, or (2) the axraignment Judge may
review the mediation agreement or a report relative to the media-
tion session after it is reached and then again at a future date. @

The manner of handling a breakdown in the mediation procedure can

also differ. The disputants may be urged to try mediation again,
they may appear before the Judge for formal reviéw of what has

~transpire d, or they may receive a "de novo" hearing by the Judge.gea

6. Tralnlng To 1mplement a medlatlon ‘program effectlvely,“
it will be necessary to educate and train court personnel in
mediation. ~Those who mediate disputes will need to.learn media-
tion technigues. Other court personnel who will refer cases must

~learn how to dec1pher those cases best sulted for mEdlathua,,

& fi .
" The tralnlng souxnc e, the type of tralnlng, and than people'
selected for training may vary. A numbe* of agenc1e= have developed

s RN
5

17 Dellaoa, Cltlzen Dlspute Settlement A;New~Ledk at an o

i
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training programs. The Institute for Mediation and Conflict
Resolution in New York (IMCR), an offshoot of the New York

Institute for Mediation and Conflict Resolution Dispute Center,

has provided training for mediators throughout the country,

including the Urban Court mediation staff., Urban Court Incor-
porated, formed by ‘the Urban Court Project, is in the process

of organ121ng a training program. UCI has prov:ded informal

tralnlng for the staff at the Court Mediation Services program . - .
in Taunton and the Urban Court Mediation'Unit in Dorchester. o
Other potentlal training sources include the American Arbitra- ‘
tion Asscciation and the American Negotiation Institute located

~in Illinois.

It would appear that several days of training will be neces-
sary. An intensive course or a number of sessions scheduled over
a periocd of time could be organized. The cost of the instruc-
tion will depend on which organization schedules the tralnlng
and the number of training hours. ' v

The type of training provided may differ depending on the
training source. However, the role of the mediator, mediation
technlques and the types of cases most suited for mediation, at
a minimum, will form a predominant part of any mediation program.
As described previously, potential mediators must recognize that -F
they are to assume the role of neutral third parties who do not
pronounce judgments’'or threaten‘the%disputants, but rather guide
them to reach a mutually acceptable agreement. A portion of
their training should be devoted to mastery of various mediation
techniques. Role playing will enable them to learn when to
interrupt the disputants, what types of questions toc ask, how to
tone down arguments between the parties, how to decipher areas of
accord and discord, how to prevent an impasse in the discussion
and how to guide the parties to the formation of an agreement.
The technigue used by panel mediators will probably differ to a
certain extent, in that they must work as a team and must avoid
acting as a divisive force. '

Clerk-Magistrates, pursuant to the court reorganization
legislation, will be mediating small claims matters. They
could also mediate other types of disputes in an experimental
program. The role of the mediator and mediation technigues,

- as described above, should be explained to all Clerk-Magistrates

who mediate disputes. In addition, the differences between
the role of a Clerk-Magistrate during a "show-cause" hearing

~—and the role of .the Clerk-Magistrate during mediation should be
- highlighted. ﬁurJng "show~-cause" hearings, Clerk-Magistrates

are charged with-the determination of whéther process ‘should be .
issued. ' As such, they make judgments based on the facts presented
In medlatlon, the Clerk-Magistrates do.not exercise coercive

- power, but merely assist the dlsputants in reaching an accoxd.
The 51gn1f1cant difference in outcome in these proceedings

requires Clerk-Magistrates to adopt different approaches during
fshow—cause" hearings~and mediation proceedings. :

\

Clerk-Maglstrates may'! jo refer cases to mediation. As a

referral source, Clerk-Maglstfates must be able to dlscern which
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cases shoﬁld bé‘mealated. A referral procedure and proper record‘V
keeping should be organized. The development of ‘an amicable
relatlcnshlp between the referral source and the mediation staff

is crucial for the implementation of a successful mediation
program.

. CONCLUSION

The Committee believes that mediation is an alternative
which could be useful in the District Court Department. As a
result, the Committee recommends. the establishment of experimental
mediation programs within District Court Divisions. Mediation of
small claims matters by Clerk-Magistrates pursuant toc the court
reorganization legislation will soon become a realiﬁy, and prepara=
tions to that end should be undertaken. Many minor citizen disputes
would appear to be resolvable very effectively through the media-
tion process. In any event, rurther examination of this subject
matter is warranted. o

Eal
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SUMMARY OF RESULTS OF QUESTIONNAIRE TO COURT PERSONNELL?

Background Informatlon Regarding the Questionnaire. The B
Special Committee to Study Alternative Means of Dispute Resolu-
tion circulated a questlonnalre to all Judges, Clerk-Magistrates
and Chief Probation Officers in the District Court Department
on March 17, 1978. A follow~up mailing of the questionnaire
was completed on May 23, 1978.  Approximately 320 questlonnalres‘
were distributed and 207 responses were received, resulting in
a response rate of 64%. Questionhaires were returned by 84
Judges, 55 Clerk-Magistrates, and .68 Probation Officers. In

“some cases, Tesponses were received from designees of Clerk-

Magistrates or Judges and in several instances three or four
members within the same office responded.. _Qf the 73 courts

. polled prior to court reorganization, including the 72 District
- Courts and the Boston Municipal Court, 71 courts were represented.

The number of courts fully represented by a Judge, a Probation
Officer and a Clerk-Magistrate was 40.- S

The gquestionnaire was designed to gather data regarding
formal and informal mediation programs currently existing in the |
state, ‘and to offer respondents an opportunity to indicate whether
any type of mediation program would be useful to them. For pur- .
poses of this survey, "formal programs" are defined as those in
which specialized staff are hired and trained to operate the
programs, and offices are located outside of the court building. -
Often the formal programs receive grant funding to enable them
to operate as specialized programs. "Informal programs™ are
defined as those 'which are operating ‘within the Dlﬁtrlct Court
Department without special funding or separate offuce space.

Such programs may be staffed by persons who are’ part of the

.existing court structure. However, in order for there to be

a mediation program, even on an informal level, the staff must
intervene in appropriate cases and do something more than. per—
form their normal duties in processing cases through the judicial
system. As objective third parties they must assist disputants

to reach mutually acceptable solutions to their'problems.

Analysis of Infbrmation}Regardinq Formal or Informal

‘Mediation Programs. Two hundred and seven persons responded to

this section of the questionnaire dealing with formal mediation
programs, and they identified 21 courts in which they believe
formal mediation programs are operatlngeﬁ%However descriptions
of "the programs and related questions, such as who performed

+he mediation and whether formal agreements were reached by

the parties, revealed that in many- instances the programs were -
counseling projects rather than mediation programs. In other
1nstances, the medlatlon programs 1dent1f1ed were actua17y part

17 the committee thanks Rita DiGiovanni, Standards'Specialist'
at the Massachusetts Committee on Criminal Justice, for her analysis

'of the information contained in the questionnaire.
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of the judicia&:pfocedﬁre} such as Clerk-Magistrate's "show-cause"
L 4 hearings, rathet than being alternatives to the court process.

: X The courts in which iormal medlatlon progects do appear to
A be operating include:

~ The Dorchester DlVlSlon (Dorchester), where the Urban
e ‘ : Court Medlatlon unlt operates,

The Southern Essex,Dlylslon (Lynn) , which is served by
the Mediation Unit of the Youth Resources Bureau; and

The First Bristol Division (Waunton), where the Court
~ Mediation Services program is operating in conjunc-
tlon with the probailon department.

Full descriptions of these programs are included in the
V body of’wu‘s report on pages 9+ -15.
/ ’/
A second section of the survey which inquired about the
existente of informal mediation programs was answered by 207
participants. There were 62 courts identified as having in-
formal programs. Again, the descriptions of the programs and
further inquiries revealed that in many cases the programs were
diversion programs incorporating probation departments, social
service agencies, CHINS and juvenile referral programs, counsel-
o - ing services, the Department of Public Welfare, the Depariment
B of Mental Health and court clinics. However, some responses
o did identify some informal mediation programs which are operating
T much as described 1n the previous paragraph. Those programs are:

Assistance in Domestlc Disputes (AIDD), a project :
sponsored by Middlesex Regional Probation with ofiices 0
located in Cambridge, Somerville, Concord, Woburn and
Loowell, where a domestic crisis specialist is part '
of the Victim/Witness program to intervene and medi-
ate domestlo dlsputes,

Domestlc CrlSlS Intervention, a program which is operxr- v
- atlng at the Third Eastern Middlesex Division (Cambridge):;

Ald for Battered Women, a program prov1d1ng medlatlon and
referral services at the Third Bristol D1v1s10n (New

Bedford); and

el " ‘“The Mediation Unit of the Earn-it program, a project
. . operatlng at the East Norfolk D1v1s10n (Quincy) .

T e _‘ “ Descrlptlons of these programs can be found on pages 6-9
: of this report.~- : , :

()

. : & :
e e The responses to the two questrons regardlng the presence
¢, of formal or informal programs reveal that the concept of =
e *‘ﬂculatl@ﬁ is unclear. “HGWevVer, thé large number of pos1t1ve
- R responses may suggest that court personnel are in fact inter-
: venlng 1n some. fashlon at’ early stages of the jud1c1al process
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: , : if they feel that certain cases can be settled without g01ng to
o - trial: Review of the responses of Clerk-Maglstrates, Probation
i Officers and Judges as groups adds more light in this context.
For example, 86% of the Clerk-Magistrates who responded indi~
I cated that they have some type of program, either formal or
- ~~ informal. BSeventy-three percent of the Probation Officers
v responded that they believed that some type of program existed
ERNES ~~in the courts where they served, but only 54% of the Judges
believed mediation was occurring. These percentages may suggest.
that most of the attempts to mediate cases are being done informals-
ly by the Clerk-Magistrates or the probation staff before the
case is brought before a Judge. A specific question regarding
the stage at which mediation is available to the parties revealed
that approximately 90% of the respondents involved in mediation
programs make the alternative available before the parties go
before the Judge. Approximately 35% of the respondents stated
specifically that the alternative is made available at the time
of the initial contact with the parties, which is usually when
one or more disputants appear in the Clerk-Magistrate's office.

The types of cases in which attempts are made to mediate
formally or informally fall into distinct patterns. The cases
named most frequently by the participants who answered this
section were matters involving domestic violence. Juvenile
matters (including CHINS and school-related problems) and
neighborhood disputes were the next two types of cases most
frequently mediated. Other categories of cases named by a
smaller percentage of respondents were landlord/tenant problems

N and consumer disputes (including small claims cases). It is

‘ possible that the percentages recorded in this section are some-
what low since the questions®were open-ended and some responses
were difficult to group because of the use of different termin-
ology. For example, a number of persons indicated that assault
and battery cases were frequently mediated, but they did not
indicate whether the parties were unfamiliar to each other, or

- ¢ whether they were neighbors, relatives, etc. Therefore, these

i/ . responses were recorded separately, but it is reasonable to
believe that at least some of the assault and batteries, were.
: domestlc disputes or. nelghborheod problens.

_ The respondents also identified domestic mafters, juvenile
cases, and neighborhood dlsputes (in that oxrder) as the kinds of

~cases in which mediation is most effective. ‘Landlord/tenant . .
probﬂems, disputes among friends and consumer or small claims
cases were also mentioned, but by fewer responéents .

e e leen this 1nformatlon it is not sarprlslng that, on a chart
A - provided in the quesﬂlonnalre, the respondents-also identified
S '~ the domestic dispute as the type of case which comes before ,
) - them "very frequently" or "freguently." The majority of respon— :
~ dents stated that neighborhood problems came before them “frequently
or "occasionally," and other types of cases named, such as land=_.. .
loxd pﬁoblems, disputes among friends, school-related problems Or"
consumer problems, were sald to appear "occa51onally" or "rarely..

()
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Analy51s of Information Provided by Clerk-Maglstrates Only.
A specrflc section of the questionnaire invited responses from
the Clerk-Magistrates only and was des;gned to gather information
regarding the needs of community pereons who come into the Clerk-
Magistrate's office for assistance /ane the procedures used by
Clerk~Magistrates to deadal with these needs. Fifty-five Clerk-
Magistrates responded to this sectuon. ‘Forty of the 55 indicated
that Clerk-Magistrates or A551stantjClerks are the only persons
who assist community residents who come into their offices seek-
- _ ing complaints. Fourteen ClerkeMaglstrates indicated that
clerical staff are present to receive information or complaints
from community people. One Clerk-Magistrate's office utilizes
the services of a police officer for this purpose. Most Clerk-
Magistrates indicated that the staff who receive information or.
complaints from the public do not work under any specific in-
structions. However, one Clerk-Magistrate indicated that staff
are required to adhere to the Standards of Judicial Practice,
The Complaint Procedure (DlStrlCt Court Administrative Office,
1975). B

Sixty~eight percent of the CLerkéMaglstrates polled 1ndlcated
that the number of persons seeking assistance in the Clerk-
Magistrate's office in an average week is 50 or under. It ik
interesting to note, however, thet nine of the 55 Crerk—Maglstrates
estimated that more than 150 persons come into their offices in

, an average week for assrstance.

The Clerk—Maglstrates were also asked to estimate how many
of the community people who come into their offices want a
complaint to be issued and how many do not want a complaint but
- do seek some other type of aid. Most Clerk-Magistrates estimated
that less than 25% of the people who come to their offices
definitely do want complalnts. The majority of citizens who
enter the Clerk-Magistrate's office for assistance either do not
want complalnts or are uncertain. E
Of the 42 Clerk—Maglstrates ‘who responded to a questlon
regarding whether ‘the parties involved in disputes knew each
other, 33 résponded that most disputes involve parties who know
each other. In those cases in which Clerk-Magistrates do not
feel that the issuing of a complaint is appropriate, 95% of the
. Clerk-Magistrates who responded jindicated that they do attempt
to mediate the cases. Several Clerk-Magistrates indicated that

they-attempt—to-bring-each party in. separately, and then both
together to try to define a SOlLtlon.” One Clerk-Magistrate
indicated that he sometimes. brings in a clergyman or a psychia-
trlst tO“aSSlSo in approorlate dases. ; e

. \;‘D

T In. small claims cases, the lvast majority (78%) of Clerk-
Magistrates who responded stated that they do not attempt to
Settle disputes prior to the appearance of the parties befores
a Judge For hearing. This will undoubtedly change as a result
ofﬁthe re¢ent legislation authorhzrng mediation of such cases
bynﬂlerk—daglstrates. - Several Judges who do attempt to mediate
small claims matters and who toox the time to complete this
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. appropriate for mediation do not appear in large courts very
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section indicated that they attempt to get the parties'together

and discuss whether or not there is a wvalid debt. If there is,

the partles are given an opportunity to work out a mutually
acceptable schedule for payment. Most other Judges simply ) S
urge the parties to recess for a short period of time and attempt

to reach an out-cf-court agreement before a judicial decision _

is rendered. ; -

_Analysis of Information Regarding Attltudes of the Respon-

dents o the Concept of Mediation. The questionnaire invited

all the respondents, including Judges, Probation Officers, and
Clerk-Magistrates,to comment on the value of mediation as an
alternative to formal process. Of the 104 survey participants °.
who responded to this section, 80 indicated that some form of ‘
mediation would be helpful in their courts. The types of cases
in which these respondents felt that mediation would be of ~
greatest value were in domestic disputes and neighborhood problems.
Dog violation cases, dssaults, and consumer problems were also
mentloned frequently. A substantial number of respondents

offered recommerndatioans on how they believe the program should
be structured. -Suggestions ranged from utilizing independent
mediators who would screen and handle cases outside of the court,
to organizing Clerk-Magistrates and Probation Officers to mediate
under the instruction of the Judges. One recommendation involved
the establishment of a panel consisting of a mediation coordinator,
advocates for the disputants, a legal advisor and referee, and
persons to handle follow~-up on mediated settlements.

Thirty~five individuals commented that a medlatlon progxam
would not be useful in the divisions in which they were located.
The most common reason cited was the lack of personnel in the
Clerk-Magistrate's or probation office to handle the additiqnal
paperwork. Several other respondents believed that the ‘divisions

were not large enough to warrant the institution of a program.

In a final section of the qUestlonnalre, respondenus were
given the opportunity to comment generally on the medlatlon
process. These comments ranged from enthusiastic’ support for
existing programs and potential new models, to expressions of
concern over removing cases -from the courtroom and endangering
due process rights. Support for Mediation came from Judges,
Probation Officers and Clerk-Magistrates, and several respondents
expressed interest in implementing mediation units with the
assistance of the Committee. The reservations which were exo:essed
concerned the need for training and for development of standards

and procedures for mediation programs.

Whether programs would be more useful in urban or rural courts )
was mentioned only in a small number of comments. Several repre~-  *#
sentatives of larger courts felt that mediation programs would be 5
helpful because the volume of cases is so high. However, another :
urban area respondent noted that the kinds of cases that are 'Qﬂ
A
T

orten. One rural court representatlve felt a program wou1d be e
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helpful there because many of the cases on the\daily.dockét are
appropriate for resolution outside of court.

The negative comments came mostly from Clerk~Maglqtrates
rather than Judges or Puobation Officers and expressed the
theme that Clerk-Maglstrates should be responsible for deciding

-which matters are appropriate for trial. Many of these respon-

dents noted that if probation and Clerk-Magistrate's offices
were enlarged, the mediation function could be handled in those
offices. One Clerk~Magistrate expressed extreme discomfort

at dealing with the entire area of mediation in a general way
and commented that cases should be analyzed on an individual
basis by the Clerk-Magistrate and the Judge-

As a final note, it is interesting that the comments received
from those individuals in courts where programs now exist were
all favorable. Several Judges urged that more mediation programs

- be implemented and that existing experimental programs be expanded.
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' NAMES AND ADDRESSES OF EXISTING MASSACHUSETTS
MEDIATION- PROGRAMS

Urban Court Project - Mediation Program
560 A_Washington Street ~
Dorchester, Massachusetts 02124

Brian Callery, Director
Della Ri%e, Mediation Supervisor

Youth Resource Bureau - Neighborhood Mediation Project
One Market Htreet »
Lynn, Massachusetts 01901

Richard Bedine, Director

@ourt Mediation Services/ﬂfyw4
4 Court Street, Suilte 23-24
Taunton, Massachusetts’ 02780
;o '
5

Bernard Chadwick, Director
Paul Nerney, Supervisor

Agsistance in Domestic Disputes
Middlesex County Courthouse

40 Thorndike Street

l6th Floor

"Cambridge, Massachusetts 02141

Richard J. Simonian, Director

~Mom Rearddn, Domestic Crisis Intervenor

c/o Viectim/Witness Program
Middlesex County Courthouse
40 Thorndike Street

'13th Floor

Cambridge, Massachusetts' 02141

Aid for Battered Women

" 10 South Sixth Street

New Bedford, Massachusetts 02740

Joanne Long, Director

Earn-it Program - Mediation Component R
East Norfolk Division ; N

District Court Department ‘
50 Chestnut Street

Quincy, Massachusetts 02169

Joyce Hooley, Director

4
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Che Commoravealth of Mussuchusetts

COMMITTEE ON CRIMINAL JUSTICE

110 TREMONT STREET : - 47H FLOOR - BOSTON 02108
617 727- 10986
MICHAEL S. DUKAKIS ‘ , = . PATRICIA MCGOVERN
GOVERNOR T ) EXECUTIVE DIRECTOR |
FRANCIS X, BELLOTTI .
ATTORNEY GENERAL :
CHAIRMAN December 12, 1978

Mr. Neal Berg

_Financial Management &

Grants Administration
Office of the Comptroller

L.E.A.A.
633 Indiana Avenue, N.W.,Room 942 ; ,
Washington, D.C. 20531 - RS

i N

Uéar Neal,

T would like tm thank you for taking the time out of your
busy schedule Lo give us some "hands on" fiscal TA. You
answered several questions which had concerned me for some
time, as well as reinforced our view that we were burden=-
ing ourselves with overly restrictive special subgrant
conditions. .

I;would also like to thank you for the assistancé'jou gave
Greg Torres two weeks ago. He said you were very helpful
onh an issue concerning the Open Harbors grant.

Please let us know when you get another oppox tunlty to -
lSlt the Northeast Region. '

Sincerely,

am

Ruth Ann Jones
Director, Pregram Operations

¥l

RAJ:my : S o | o S v S ?

c.c.: Paula Hayes ’
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