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THE CRIMINAL JUSTICE SYSTEM IN WISCONSIN:
AN OVERVIEW

INTRODUCTION

On July 27, 1978, the Legislative Council established the
Special Committee on Criminal Justice and the Physically and
Developmentally Disabled to study the subject matter of 1977
Assembly Joint Resolution 65. Assembly Joint Resolution 65°
directs the Committee to study all phases of the Wisconsin
criminal justice system, from initial interrogation through
post-release programs, as it relates to the physically and
developmentally disabled, and set forth the rights of the
physically and developmentally disabled with respect to the
criminal justice system and ensure these rights are made known. "
The Committee is to report its findings and recommendations to

~ the Legislative Council for possible introduction 1in the 1979

Leg1s1ature

Before discussing these problems, it is necessary to have an
undersuand1ng of the various stages of Wisconsin procedures in this
area. ~ Therefore, this Staff Brief provides a basic overview of the
principle stages in the criminal justice system. Although there is

" no specific emphasis on the difficulties a developmentally disabled

or physically handicapped person might meet within the criminal
process, this Brief also cites recent Wisconsin enactments which
may help to a]lev1ate these d1ff1cu1t1es
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*This Staff Br1ef was prepared by Ronald Sk]ansky, Staff Attorney,

L Leq1s]at1ve Counc11 Staff
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PART 1
STAGES IN THE CRIMINAL JUSTICE SYSTEM

A. Compiaint and Arrest

Formal cr1m1na1 proceed1nqs begin with the complaint. It is a
written statefment of the essential facts constituting the offense
charged and is normally dissued by the district attorney of the county
where the crime is alleged to have been committed. The action
commences when the complaint is filed with the judge. [Sections-
968.01 and 968.02 (1) and (2), w1s Stats.] i

The complaint may be issued and filed before, after or
without a formal arrest. In some cases, a prosecytor may prepare a
complaint based on the statements of citizens and seek an arrest
warrant from a local judge. In other cases, a prosecutor may prepare
the complaint following a warrantless arrest and file the complaint
in court at the defendant's initial appearance. In still other
cases, after informal meetings between the prosecutor and defendant,

-the latter may voluntarily appear in court at. which time the complaint

will be filed. [Sections 968.02 (2) and 968.04 (1), Wis. Stats.; see-
also Defense of Criminal Cases in Wisconsin, Knoppke-Wetzel (1974),
hereafter cited as Criminal Cases. ]

, An arrest warrant may be issued on the basis of a complaint.
A judge must also issue a warrant for a defendant named in an

‘indictment by a grand jury. Finally, an arrest may be made without

a warrant when a Taw enforuement officer:

1. Believes, on reasonable grounds, that a warrant for the
person's arrest has been 1ssued in Wisconsin.

2. Be11eves, an reasonab]e grounds, that a fe]ony warrant

- for the, person s arrest has been issued in another state.

3., F!nds that there are reasonable grounds to believe .that
the person is committing or has committed a crime. [Sections
968.06 and 968.07, Wis. Stats. ]

B. Séarch and Seizure

General]y, searches and se1zures may take place in connect1on

»with & lawful arrest, under a valid search warrant, as part of

temporary questioning or with the consent of the person searched.
A1l necessary force may be used to execute a search warrant, and a
person executing a warrant may reasonably detain and search any
person on the premises at the time to protect himself from attack or
to prevent the disposal of property [Sect1ons 968.10, 968.14 and
%68.16, ms\ Stats.] o |



In a more informal setting,a police officer may stop a person
for questioning in a public place when the officer reasonably expects <
that the person is committing, is about to commit or has committed
a crime and may demand” the name and address of the person and an
explanation of his or her conduct. The officer may also search a
person for weaporis cr any instrument or article or substance readily
capable of causing physical injury and. of a sort not ordinarily
carried in public places by Taw ab1d1ng nersons [Sectijons 968.24
and 968.25, Mis. Stats. ] R "

C. - John Doe Proceedi%gs
A John Doe proceeding:is a special method of ‘i'ssuing a complaint

and restraining a defendant. Based on a citizen's complaint, a judge

has the discretion to initiate a secret proceeding in order to

determine whether a c¢vrime has been committed. If the judge determines .

that it appedrs probable from testimony at the proceeding that a crime

has been committed and that a certain person committed the crime, a

complaint and an arrest warrant shall be issued, [Sect1on 968. 26

Wis. Stats.] ‘ ;

) D. Bail

The right to ba11 and release from custody can be an issue dur1ng o
many stages of a criminal proceeding. However, of ‘great importance to any
defendant is the opportdn1ty to deposit bail immediately after arrest.

Bail, in misdemeanors and felonies, may be set by a judge. .

_ Further, the Wisconsin Supreme Court is required to adont, by rule,”

a schedule of.cash bail for all misdemeanors. When the amount of

cash bail and other bajl conditions have been set, any Taw enforcement
officer may take the cash bail and release the defendant to appear in
accordance with set conditions. However, nothing” requ1res the

release of a defendant from custody when an officer is of the opinion
that the defendant is not in a fit condition to care for his or her

-~ own safety or would constitute, because of his or her physica1 condition,
a danger to the safety of others. If such a defendant is not released,
he or she may apply to an appropriate judge for release on bail.
[Sections 969.02, 969.03, 969.06 and 969.07, Wis. Stats., as affected
by Ch. 449, Laws of 1977. ] $%

E. The In1t1a1 Appearance

The 1n1t1a] appearance before a Jud@e in-a criminal proceed1ng
is "a1sp very important to a defendent At the initial appearance, the
Judge has the following duties: o :

1. The Jjudge must 1n‘orm the deuendant of the change and -
furn1sh the defendant with a copy of the comp1a1nt = In the case
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of a felony, the judge shall also 1nform the defendant of the
penaities for the charged felony.

2. The judge must inform the defendant of his or her right
to counsel and that an attorney may be appointed if the defendant

”1s unable to afford one.

3. The Judge must inform the defendant that, <4f charged w1th
a fe]ony, he or she is entitled to a preliminary exam1nat1on unless
it is waived. :

4. The Judge must set ba11 »

5. Upon request of the defendant charged w1th a m1sdemeanor,
the judge must set a date for $rial. [Section 970.02,Wis. Stats R
as affected by Chs. 29 and 449 Laws of 1977.] -

F. Prelimipary Examination

A preliminary examination is a hearing before a court for the
purpose of determining whether probable cause exists to believe a
felony has beern committed by the defendant. If the court finds such
probable cause, it binds the defendant over for trial. However, if

~ the court does not find probable cause, it orders the defendant

discharged 1mmed1ate1y The d1scharge’does not prevent the d1str1ct

o

add1t1ona1 ev1dence, [Sect1ons 970.03 and 970.04, Wis. Sfats , as

affected by Ch 449 Laws of 1977. ]

G. Arraignment

.~ The purpose of an'arraignment is to obtain the defendant's
plea and, if the plea is not guilty or not guilty by reason of
mental disease or defect, to determine whether the trial should be .

- by jury or by the court. The proceeding takes place in the trial

court where the district attorney delivers to the defendant a copy
of the charges. The charges are read by the prosecutor unless the

“defendant waives the reading. If the defendant appears for

arraignment without counsel, the=court must advise the defendant of
the right to counsel. [Section 971.05, Wis. Stats., and Criminal Cases,

Ch. 10.]

At the arra1gnment the defendant may plead gu1]ty, not guilty,

no contest or not guiltysby reason of mental disease or defect.  The
defendant also may stand ‘mute or refuse to plead, in which case the

court must enter a plea of not guilty on the defendant's behalf. On
a plea of guilty or no contest, the ccurt must question the defendant

-to determine that the plea is rade ‘voluntarily with an understanding
,of the nature of the charge and of the potentlaT pun1shment 1f

>
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convicted. The court also must make such inquiry as satisfies it
that the defendant in fact committed the crime charged. [Sections

'971.06 and 971.08, Wis. Stats.] o

H. Competency to Stand Trial

(¢

The question of competency .i's normé]]y an issue raised at the
outset. of the process, although it may be raised at any time in a

..criminal proceeding. No person, who as a result of mental disease or

defect is urable to'understand the proceedings against him or her or to ~

" assist in the defense, can be tried, convicted, sentenced or committed

for the commission of an offense so long as the incapacity endures. The
issue of competency involves the defendant's mental state at the time of
trial and is independent of the issue of his or her mental state at the
time of the commission of thegoffense. [Section 971.13, Wis. Stats.,
and Criminal Cases, Ch. 7.] ’

If it has been shown that the defendant has probably committed v o
the crime charged:and the issue of the defendant's competency has

.been raised, the court must appoint at least one physician to examine

and report upon the condition of the defendant. The court also has
the option to commit the defendant to a state or county mental health
facility for the purpose of examination for a specified period not

to exceed 60 days. Upon receipt of medical reports, the defendant's
competency to proceed must be promptly determined by the court.
[Section 971.14 (1), (2) and (3), Wis. Stats.] ~ '

If the court determines that the defendant lacks competency to
proceed, he or she shall be committed to the custody of the Department
of Health and Social Services and placed in an appropriate institution.
The defendant must be periodically reexamined and the. competency of

. the defendant periodically redetermined by the court. If it is

determined that the defendant has regained competency to proceed, the
proceeding.will be resumed. If it is determined that the defendant
is not regaining competency or has not regained competency within 24
months of commitment, the court must order the defendant discharged
from the commitment subject to the right of the Department or any
other person to institute civil, involuntary commitment proceedings

. against the defendant. [Section 971.14 (5), Wis. Stats.]

&

. This portion of the crjminal process is not presented®in detail
in this paper since it is known by members of the general public. The
proceedings normally include opening statements, presentation of o
evidence, motions.and closing arguments by the defendant's legal
counsel and the prosecutor, rulings on motions and instructions to the
Jury by the judge and verdict and judgment by the jury and court. The

i
i
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* procedure in court during the trial of a criminal matter is, for the

most part, the same procedure as used“tn the trial of a civil matter.
[Section 972.02, Wis. Stats.]

J. Sentencing R

~ Upon conviction, a defendant must be sentenced. Generally, the
judge may impose a fine on the defendant, place the defendant on
probation, imprison the defendant or, for misdemeanors, impose
1mpr1sonment coupled with a work- re]ease program. _ If imprisoned, a
defendant is faced with varjous legal/ questions such as reducton
of sentence for "good time," parole hearings, grievances within the
state institutions or civil matters affecting the defendant and His

' family. [Chapter 973, Wis, Stats.]

After conviction and incarceration, prisoners continue
to have a wide range of needs for legal assistance.
They may be dissatisfied with their conviction or
sentencing and wish to assert some defect in these
procedures. They may have pressing civil Tegal
problems -- domestic relations, wage claims,
support orders, ‘1icenses, wankruptcy -- which are
worrisome. And they may feel wronged by decisions
made concerning them by correctional personnel --
work assignments, transfer,:ziscipline, meal
restrictions, parole. [Criminal Cases, Chs. 12

and 17.]

a
i)

S
1y

.
#



W
. -

&

0
oy

-7

PART IT
WHEN_THE PRESENCE OF THE DEFENDANT IS RE@UIRED

The required presence of a defendant in var1ous stages of the
criminal process may be of importance to the developmentally disabled
or physically hand1capped person, Section 971.04, Wis. Stats.,

generally provides that the defendant must be present at: 3y
a. The arraignment. | : B i

b. The Trial. |

c. A1l proceedings when the jury is being selected.

d. Any evidentiary hearing. Q

e. Any viewing of a scene by the jury. .

f. The returning of the verdict by the Jury

g. The pronouncing of Judgment and the imposition of sentence

h. Any other proceeding when ordered by the rourt |

If author1zed by the defendant in writing, and with the perm1551on
of the court, the defendant's attorney may act in a misdemeanor case
without the presence of the defendant. Further, if the defendant is

present at the beginning of a trial and voluntarily leaves. without
the permission of the court, the trial must continue.
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PART III
RECENT WISCONSIN ENACTMENTS

# In the 1977 Session, the Wisconsin Legislature took & number of
actions relating to the problems of the developmentally disabled and
the physically hand1capped Of these' actions, two legislative
enactments relate to easing the d1ff1cu1t1es faced by d1sab1ed _persons
when they are participants in the cr1m1na1 process.

Section 47. 20, Wis. Stats., was ckeated by SECTION 567m, Ch. 29,
Laws of 1977. The statute provides that the Wisconsin Service Bursau
for the Deaf may, at the”request of deaf| persons, provide funds for
payment, in whole or in part, of fees charged by interpreters for the
deaf. However, the payments may only be made in case$ of demonstrated
financial need where funds from other sources are unavailable. The
statute also establishes the-following pr1orty system in the funding
of interpreters' services: :

a. Interpreters for meé?ca], psych#dtric, psych@]ogic@l‘and
other counseling services. : -

b. Interpreters for legal services and civil court proceedings.
c. Interpneters for dea]inggnﬁth Taw enforcement personnel.

d. Interpreters for meetings of unions or profess1ona]
associations or groups, N

e. Interpreters for dealings with any agency or offlce of the
federal, state, county or municipal government , . I

[1t should also be noted that an exlst1ng statute, s. 885.37, Wis.
Stats., provides that in specified trials and examinations in which

the rights of a person unable to speak or hear adequately are being
determined, the body conducting the matter shall appoint an inter--
preter. The necessary expense of furn1sh1ng the interpreter must be.
paid by the unit of government requ1r1ng the proceeding if satisfactory

Wproof is offered that the person is unable to pay. ]

In limited situations, hearing and speech 1mpa1red persons now
are able to receive teletypewriter services in emergencies. [Section
59.07 (42m), Wis. Stats., as created by Ch. 82, Laws of 1977.] The
statute provides that in any county having a popu]at}on of 200,000 or
more, the county board shall install in the sheriff's department a- v

teletypewriter which st be available to receive calls from hearing =~
and speech impaired persons seeking emergency services. In cities

- having a population of 30,000 or more which are not contained in

such a county, the city shaT] install a teletypewriter in either the

| police or f1re department. . If two or more cities havirg a population -
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of 30,000 or more are contained in.one county, the county board shall
1n<‘ta11 the teletypewriter in the sheriff's department and no _other
o teletypewriter shall be required’ in the ci t1es\.
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