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CONSUMER CONTROVERSIES RESOLUTION ACT

THURSDAY, MAY 5, 1977

U.S. SENATE,
CoMMITTEE 0N COMMERCE, SCIENCE,
AND TRANSPORTATION,
SUBCOMMTTEE FOR CONSUMERS,
Washington, D.C.
The subcommittee met at 10 a.m. in room 5110, Dirksen Senate

Office Building: Hon. Wendell H. Ford (chairman of the subcom-
mittee) presiding.

OPENING STATEMENT BY SENATOR FORD

Senator Forp. Good morning, ladies and gentlemen.

We are here this morning to hear oral testimony and receive written
comments on 3. 957, the Consumer Controversies Resolution Act,
which I introduced this session.

Joining me in sponsoring this legislation are Senators Magnuson,
Pearson, Durkin, Fennedy, Metzenbaum, Riegle, Humphrey, Hud-
dleston, and Matsunaga.

The purpose of this bill is to articulate national goals for the de-
velopment of means by which consume rdisputes may be resolved effec-
tively, fairly, inexpensively, and expeditiously.

This measure provides for limited Federal involvement in this
development through o Federal Trade Commission administered pro-
gram of matching and direct grants as incentives to States and locali-
ties to achieve these national goals.

For many consumers, there is no readily available effective, fair, and
inexpensive forum for the resolution of small consumer claims. The
Senate Commerce Committee reported in May 1976 that over 41 mil-
lon Americans, many of them in rural areas, have no access to a small
claims court, let alone a responsive one, And, because the amount in
controversy is generally small and relatively insignificant to anyone
but to the consumer who feels himself wronged, legal representation
is usually out of the question, since hiring a lawyer would be more
costly than the claim itself,

The need for improving existing procedures for resolving disputes
arising out of consumer transactions has been quite obvious to those
who have studied the existing situation. For example, the National In-
stitute for Consumer Justice indicated clearly that a modest infusion
of Federal funds would stimulate States which now lack consumer
redress mechanisms or have less-than-effective ones to establish an
efficient redress system. In 8 days of hearings held on legislation simi-

Staft member assignefi to this hearing : Sharon Nelson.
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lar to this in the 93d Congress, not one witness opposed the approach
set forth in the bill.

As noted in the introduction of the report of the Pound Conference
Follow-up Task Force chaired by the Honorable Grifin Bell, I read
- and T quote:

Counstitutional guarantees of human rights ring hollow if there is no forum
available for their vindieation. Statutory rights become empty promises if ad-
judication is too long delayed to make them meaningful or the value of the claim
is consumed by the expense of asserting it, Only if our courts are functioning
smoothly can equal justice become a reality for all.

This legislation sets minimam Federal goals for consumer con-
troversies resolution mechanisms and conditions the receipt of Federal
money on taking steps to achieve these gosls,

Through this approach, the Government can be sure that it will not
be supporting ineffective mechanisms, while at the same time, we will
be giving States and localities sufficient incentives, flexibility, and free-
dom to experiment and develop a system for the resolution of consumer
controversies.

We will be hearing from a limited number of witnessas today, bat
will receive a fairly large number of written statements for the record.

The record will remain open until Monday, May 9, for those who
wish to submit additional written statements.

Although this legislation has been the subject of committee scrutiny,
specific language may need improvement in order to better effectuate
the legislative intent.

We would, therefore, welcome specific suggestions on how the bill
might be improved.

[The bill follows:]

.-
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IN THE SENATE OF THE UNITED STATES
N Magerr 9 (legislative day, Frercary 21), 1977
Mr. Foro (for himself, My, Maavvsox, Mre, Pragsox, Mre, Duercay, Mr, Kux-
~EpY, and My, Merzensavsr) introduced the following billy which was
: read twice and referred to the Committee on Conunerce, Science, and
: Transportation
A BILL
To promote commerce by establishing national goals for the
effective, fair, inexpensive, and expeditious resolution of
controversies involving consumers, and for other purposcs.
1 Be it enacted by the Senate and Ilouse of Representa-
; 2 tives of the United States of Admerica in Congress assembled,
F. 8 That this Act may be cited as the “Consamer Controversies
4 Resolution Act”.
s H SEC. 2. FINDINGS AND PURPOSE.
6 (a) Trwpixas.—The Congress finds and deckaes that—
7 (1) for the majority of American consumers,
8 mechanisms for the resolution of controversics involving
9 consumer goods and services are largely unavailable, in-
10 accessible, ineffective, expensive, or unfair;

I
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(2) the total amount of money involved each year
in consumer controversies exceeds $100,000,000 but the
amount involved in any single controversy is apt to be
small, less in many cases than the cost of legal rep-
resentation for the affected consumer;

(3) mechanisms for consumer controversy resolu-
tion either do not e..ﬁist or are inadequately handling the
enormous volume of such controversies;

~(4) meaningful remedics in cases of fraud, de-
ception, or overreaching and effective protection in
cases of improper service of process, abuse of default
judgments, unfair repossession of consumer gouds, and
other similar practices are unavailable to most
consumers; |

(5) amajor portion of the goods and services which
form the underlying subject matter of such controversies
flow through commerce, the circumstances of their sale
and distribution to consumers affect commerce, and the
unavailability of effective, fair, inexpensive, and expedi-
tions means for the resolution of such controversies con-
stitutes an undue burden on commerce; and

(6) while there have been substaniial efforts on the
part of the private sector to resolve consumer disputes

and such efforts should be encouraged and expanded,
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effective consumer vedress will be promoted through a

cooperative functioning of both public and privately

sponsored mechanisms.

(b) Purrose.—It is the purpose of the Congress in
this Act to assure all consnmers convenient acoess to consumer
controversy resolution mechanisms which are effective, fair,
inexpensive, and expeditious, and to promote better repre-
sentation of consumer interests in appropriate forwms.
SEC. 3. DEFINITIONS.

Asused in this Act, the term—

(1) “‘commerce” means trade, traffic, commerce,
or transportation—

(A) Detween a place in a State and any place
outside thereof, or
(B) which affects trade, traffic, commerce, or

transportation described in subparagraph (A);

(2) the term “Commission” means the Tederal
Trade Commission;

(8) “State” means any State of the United States,
the District of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, American Samon, the
Canal Zone, and the Trust Territory of the Pacific
Islands;

(4) “State administrator” means the individual or
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government agency which is designated, in accordance
with State law, to direct, coordinate, or conduct a State
system; and

(5) “State system’ means all of the State-sponsored
mechanisms and procedures within such State for the
resolution of controversies involving consumers, includ-
ing, but not limited to, small claims courts, arbitration,

mediation, and other similar mechanisms and procedures.

SEC. 4. DUTIES OF THE COMMISSION.

(a) GENERAT.—The Commission shall, consistent with

the purposes and goals of this Act—

(1) determine whether a State plan is in accord-
ance with this Act, enter into oy renew cooperative
agreements with the States, and allocate and pay to the
States funds appropriated for financial assistance to
States under cooperative agreements pursnant to see-
tion 5;

(2) award discretionary grants pursuant to sce-
tion 6;
(3) review the aperation and cffectivencss of State
plans for resolution of controversies involving eonsumers
which have been approved under this Act; A
(4) encourage and assist the development and im-

Dlementation of innovative concepts and approaches for
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the resolution of controversies involving consumers by

both the public and the private sector;

(5) within 12 months after the date of enactment
of this Act formulate, promote, and thereafter revise
from time to time model small claims courts acts and
ordinances which may he adopted by the States;

(6) encourage the coordination and dissemination
of information with respect to public and private sector-
sponsored mechanisms; and

(7} take such other actions as arc appropriate to
{ulfll the purposes of this Act.

(b) Orricet or Consumer Revarss—The Commis-
sion shall establish, within 30 days after the date of enactment
of this Act, an Office of Consumer Redress to assist the Com-
mission in the administration of this Act.

SEC. 5. FINANCIAL ASSISTANCE TO STATES.

(a) Avrooriry.—The Commission, pursuant to the
procedures and requirements of this section, is authorized io
enter into cooperative agreements to provide financial assist-
ance to the States for the development, establishment, im-
provement, or maintenance of State systems or mechanisms
for the effective, fair, inexpensive, and expeditious resolution
of controversies invelving consumers,

(b) CoorrrATIVE AGREEMENTS,—The Commission




6

1 may enter into a cooperative agreement with any State if
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such State—

(1) undertakes and submits the results of a com-
prehensive survey of the State system and major private
sector-sponsored mechanisms for the resolution of con-
troversies involving consumers pursuant to subsection
(e) of this section; and

(2) in its application for a cooperative agreement
under this section formulates and submits to the Com-
mission a satisfactory State plan for the resolution of
controversies involving consumers which (A) responds
to the goals set forth in section 7 of this Act, (B)
represents an effective response to-the State’s need for
fair, expeditious, and inexpensive resolution of such con-
troversies, and (C) meets the requirements of sub-
section (d) of this section.

(¢) ProcEpURE.— (1) Upon entering into a coopera-

tive agreement with o State under this section, the Com-
mission shall publish in the Federal Register a summary
of the State plan submitted by such State, notice of Com-
mission approval of such plan, and a swmmary of such

agrecment.

(2) The Commission shall not finally disapprove

any State plan submitted pursuant to this section, or
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any modification thercof, without first affording the
State a rcasonable notice and opportunity for hearing.
A State may submit a revised or improved plan designed
to better cffectuate the purposes of this Act at any time.

(d) Stare Praxs—A State plan under this section

" shall—

(1) provide for a State administrator authorized
under the law of the State to receive and disburse moneys,
to submit required reports to the Commission, and to
supervise, coordinate, direct, or conduct the State
system;

(2) require that funds expended for the develop-
ment, establishment, improvement, or maintenance of
the State system or of consumer controversy resolution
mechanisms within the State for which application for
a cooperative agreement is made are distributed in ac-
cordance with nced and in a manner which would
further the purpose of this Act; and

(3) provide satisfactory assurances that consumers,
including low-income consumers, have participated in
the development of and have commented on such plan
or plans, which conunents shall be submitted as part of an
application for a cooperative agreement;

(4) provide a satisfactory description of a Stato’s
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proposals for the development, establishment, improve-
ment, or maintenance of the State system or of individual
* mechanisms located within the State; and
(5) be consistent with such other criteria for finan-
cial assistance as the Connnission may establish pursnant
to subsection (i) of this section.

{e) SrarE SURVEY.~—Any State which applies to enter
into a cooperative agreement under this seetion shall under-
take a comprehensive survey of the State system and major
private sector-sponsored micchanisms within the State
which discloses (1) the nature, number, and location of
consumer coutroversy resolution - mechauisms within  the
State; (2) the annual expenditnre and operating authority
for each such mechanism; (3) the existence of any program
for informing the potential users of ecach such mechanism
of its availability ; and (4) data on the following factors with
respeet to cach such mechanism, to the extent practicable
and appropriate: (A) annual cascload; (B) amount in con-
troversy jurisdictional limit, if any; (C) number of cases filed
by corporations or partnerships and their disposition; (D)
number of cases filed by individuals and their disposition;
(I2) availability and nature of legal or paralegal assistance;
() number of default judgments entered cach year, inclnd-
ing an assessment cf the natare of the ease and the parties

by category of plaintiff and method of service; and (G)
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copies of the rules and regulations applicable to the resolution
of consumer controversies.

(f) Usk or Fuxps.—Moneys appropriated for financial
assistance pursuant to this section shall be available to the
Commission for allocation to the States under cooperative
agreements. The purposes for which such funds may be used
include, bat are not limited to—

(1) compensation of personnel who provide assist-
ance to consumers involved in consumer controversies,
including personnel whose f{unction it is to assist sueh
consumers in the preparation and resolution of their
claims and the collection of judgments;

(2) recruiting, organizing, training, and educating
personnel deseribed in paragraph (1) of this subsection;

(3) public education and publicity relating to the
availability and proper use of consumer controversy res-
olution mechanisms and settlement procedures;

(4¢) improvement or lease of buildings, rooms, and
other facilities and equipment and lease or purchase of
vehicles needed to improve the settlement of contro-
versies involving consumers;

(5) continuing supervision and study of the mech-
anisms and settlement procedures employed in the res-

olution of consumer controversies within the State;
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(6) research and development of more fair, less
expensive, or more expeditions mechanisms and proce-
dures for consumer controversy resolution; and
(7) sponsoring programs of nonprofit organizations
to accomplish any of the provisions of this subseetion.
(g} Review~The Commission shall periodically re-
view any State plan for the resolution of controversies
involving consumers, and the implementation thercof, which
has been approved and funded under this Act and for which
there is experience (1) to determine whether such plan is
being implemented in accordance with the goals of this Act;
(2) to evaluate the success of such plan in terms of the
purpose of this Act, and (3) to determine whether the
State is complying with the terms of the cooperative agree-
ment. To assist such review, the State administrator in cach
such State shall submit to the Commission, not later than
March 15 of each year, an annual report containing informa-
tion in such form and detail as the Commission may require.
(h) ReasowasLr Norror.—If the Commission finds,
after giving reasonable notice and an opportunity for hearing
to a State recciving financial assistance under this scction,
that—
(1) the State plan has been so changed that it no
longer complies with the provisions of this section; or

(2) the State plan, as operated or maintained, fails
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to comply substantially with any of the provisioﬁs of this

section or with the applicable plan as approved;
the Commission shall notify such State of such finding of
noncompliance.-No further payments may be made under
this section to such State by the Commission until it is satis-
fied that such xlonédmpliance has been, or promptly will be,
corrected, except that the Commission may authorize addi-
tional payments for any other program carried out by such
State under this Act which is not involved in such non-
compliance.

(1) AnvocarioNy oF Funps— (1) In allocating funds
among the States available under this section the Commis-
sion shall consider, among other factors, (A) population,
(B) population density, (C) necd for consumer controversy
resolution mechanisms, and (D) the financial need of States
applying for financial assistance under this section.

(2) The proportion of the Federal share of the estimated
cost of a cooperative agreement shall not exceed 70 percent

of the total cost of such agreecment. The aggregate expendi-

" ture of funds of the State and political subdivisions thereof,

exclusive of Federal Iunds, for such purposes shall be main-
tained at a level which does not fall below the average level
of such expenditures for the last 2 full fiscal years preceding
the date of application for a cooperative agreement. Payments

to a State under this section mmy be made in installments,

93-736 O ~ 77 -2
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in advance, or by way of reimbursement, with necessary
adjustments on account of underpayment or overpayment,
and may be made directly to a State or to one or more public
agencies designated for this purpose by the State, or to both.

{,) Jupician Review.—If any State is dissatisfied with
the Commission’s final action with respeet to the approval of
its application for a cooperative agreement under this section
or with its final action under subsection (h) of this section,
such State may, within 60 days aflter notice of such action,
file with the United States comt of appeals for the eivenit
in which such State is located or in the United States Court
of Appeals for the District of ('olumbia a petition for review
of that action. A copy of the petition shall be forthwith
transmitted by the clerk of the cowrt to the Cfommission, or
any officer designated by it for that purpose. The Commis-
sion thereupon shall file in the court the record of the pro-
ceedings on which it based its action, as provided in section
2112 of title 28, United States Code. Upon the filing of such
petition, the court shall have jurisdiction to aflym the action
of the Commission or to set it aside, in whole or in part, tem-
porarily or permanently, but until the filing of the record, the
Commission may modify or set aside its order. The findings
of the Commission as to the facts, if supported by substantial
evidence, shall be conclusive, but the court, for good cause

shown, may remand the case to the Commission to take
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further evidence, and the Commission may thereupon make
new or modified findings of fact and may modify its previous
action, and shall file in the court the record of the further
proceedings. Such new or modified findings of fact shall like-
wise be conclusive if supported by substantial evidence. The
judgment of the court affirming or setting aside, in whole or
in part, any action of the Commission shall be final, subject
to review by the Supreme Court of the United States upon
certiorari or certification as provided in section 1254 of title
28, United States Code. The commencement of proceedings
under this scetion shall not, unless so specifically ordered by
the Court, operate as a stay of the Commission’s action.
SEC. 6. DEMONSTRATION PROJECTS.

(a) GENErRAL~—The Commission, in accordance with
the purposes of this Act, shall promote the development of
consumer controversy resolution mechanisms through re-
search and demonstration projects or other activities that
will encourage innovation or effectuation of the purposes
of this Act.

(h) DiscreTIONARY GraNTS—Notwithstanding the
provisions of section 5, the Commission is authorized to
make discretionary grants, in a total amount each year not
to exceed 25 percent of the financial assistance appropriated
under this Act.

(¢} BuiereruIty For GRANTS.~The Commission shall
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establish criteria, terms, and conditions for awarding grants
for research or demonstration projects which are consistent
with the purposes of this Act. Such grants may be made to
units of local government, combinations of such units, or
nonprofit organizations.
SEC. 7. GOALS.

(2) For Stare SysrEd.—A State system is responsive
to national goals if—

(1) there are sufficient numbers and types of readi-
ly available consumer controversy resolution mechanising
responsive to the goals set forth in subscetion (b) of
this section; and

(2) a public information program is cffectively
communicating to potential users the availability and
location of consumer controversy resolution mechanisms
and consumer complaint offices in such State.

(b) For CoNSUMER CONTROVERSY RESOLUTION
MEcIANISM.—A. consumer controversy resolution mech-
anism is responsive to national goals if—

(1) its forms, rules, and procedures are, so far as
practicable, easy for potential users to understand, free
from technicalities, and it is inexpensive to use;

(2) it is designed so that assistance, including
paralegal assistance where appropriate, is provided to

- conswmers in pursuing claims and collecting judgments;
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(3) it is open and available for the adjudication or
resolution of controversies during howrs and on days that
are convenient for consumers, such as evenings and
weekends;

(4) it provides for adequate arrangements for trans-
lation in areas with substantial non-English-speaking
populations;

(5) it has an amount in controversy jurisdictional
Timitation which is adequate to permit most consumer
controversies within its territorial juris-diction to be re-
solved therein;

(6) it is governed by reasonable and fair rules and
procedures such as those which would—

(A) provide an easy way for an individual to
determine the proper name in which, and the proper
procedure by which, any person may be sued;

(B)- encourage the early resolution of consumer
controversies by means in addition to the adjudica-
tion of claims, including, but not limited to, such
informal means as conciliation, mediation, or
arbitration;

(C) provide for the qualification, tenure, and
duties of persons charged with resolving or assist-
ing in the resolution of such controversies;

(D) permit the use of consumer ‘controversies
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resolution mechanisms by assignees or collection

agencies but only in & manner consistent with the

purposes of this Act;

(E) provide methods for assuring that process
served is actually received by defendants, including,
but not limited to, procedures for supplemental
notification after service of process, and that all
parties are informed of the status of the case ; and

() discourage the entry of judgments by
default by requiring, as a prerequisite thereto, that
the appropriate judge find, after a proceeding in
open court, that— -

(1) ‘the defendant was given adequate
notice of such claim ; and
' (ii) the plaintiff established a prima facie
case demonstrating entitlement to judgment;

(G) insure that all sides to a dispute are directly
involved in the resolution of such dispute; and that
the resolution of dispute settlement efforts is actually
carried out (including promoting effective means for
insmring that judgments awarded to aggrieved in-
dividuals are paid promptly) ;

(H) encourage the finality of the resolution of
such controversies; and '

(I) provide useful information about other
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available redress mechanisms in the event that dis-
pute settlement efforts fail or the controversy does
not come within the jurisdiction of such mechanism.
SEC. 8. RECORDS, AUDIT, AND ANNUAL REPORT.
(a) GBNERAL.—ILack recipient of assistance under this
Act shall keep such records as the Commission shall preseribe,
including records which fully disclose the amount and dis-
position by such recipient of the proceeds of such assistance,
the total cost of the project or undertaking in connection
with which such assistance is given or used, and the amount
of that portion of the project or undertaking supplied by
other sources, and such other records as will assist in an
effective financial and performance audit. This provision shall
apply to all recipients of assistance under this Act, whether
by discretionary grant or cooperative agreement with the
Commission or by subgrant or subcontract from recipients of
financial assistance from the Commission, or from any State
administrator receiving financial assistance under this Act.
(b) Auprr.—The Commission or any of its designated
representatives shall have access for purpose of audit and
examination to any relevant books, documents, papers, and
records of the recipients of grants and financial assistance
under this Act.
(c¢) ComrrrOLLER GENERAL.—The Comptroller Gen-

eral of the United States, or amy of his duly authorized
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representatives, shall, until the expiration of 3 years after the
completion of the program or project with which the assist-
ance is used, for the purpose of financial and performance
audits and examination, have access to any relevant books,
documents, papers, and records of recipients of financial
assistance under this Act.

(d) AxNvAL RerorT.—The Commission shall submit
an annual report to the President and Congress simultane-
ously by June 15 each year. Such report shall include, but
need not be limited to—

(1) & summary of any reviews undertaken pursuant
to section 5 (g) ;

(2) the results of financial and performance avdits
conducted pursuant to this section; and

(3) an cvalvation of the effectiveness of the Com-
mission in implementing this Act, together with any
recommendation for additional legislative or other action.

SEC. 9. AUTHORIZATION OF APPROPRIATION.

TFor purposes of this Act, there are authorized to be
appropriated to the Commission not to exceed §5,000,000
for the fiscal year ending September 30, 1978, and not to
exceed $25,000,000 for the fiscal year ending September 30,
1979: Provided, That not more than 10 percent of the
amount authorized to be appropriated under this Act shall be

used for Federal administrative expenses.
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Senator Forp. First, we shall hear from Mr., James V. DeLong,
Assistant Director for’Special Projects in the Bureau of Consumer
Protection of the Federal ‘Trade Commission.

Mr. DeLong, you may proceed.

STATEMENT OF JAMES V. DeLONG, ASSISTANT DIRECTOR FOR
SPECIAL PROJECTS, BUREAU OF CONSUMER PROTECTION,
FEDERAL TRADE COMMISSION

B\‘Ir. DrLowa. Thank you, My, Chairman.

Senator Forp. We might take the approach that your preparcd
statement will be included in the record as submitted, If you would
summarize it, then we can get into questions.

Mr. DeLoxe. Thank you, My, Chairman.

At the outset, I should emphasize I am here as a representative of
the staff of the FTC and my views do not necessarily represent those
of the Commission itself or any Commissioner.

Senator Forn. I am often accused of interrupting witnesses and I
am not going to apologize for it, but I read a lot of stories where staft
run everything anyhow so maybe you're giving us the best opinion.

Mr. DeLoxe. Sometimes I wish that were true, but I’'m afraid it
is not so at the T'TC. :

Senator Forp. You may proceed, ‘

Mr. DrLoxe. I thought I would speak briefly and then answer any
questions.

The views of the staff on the proposed legislation can be summarized
very quickly. We strongly support the concepts and purposes. In
giving our reasons, well, I can hardly add to your opening statement.
Lack of good dispute settlement mechanisms has been a continuing
problem. The FTC, for example, gets complaint letters, some 60,000
a year as & matier of fact, in which often the major problem is stmply
that the consumer has no means of getting a fair resolution of the dis-
pute at any price he can afford to pay.

The Magnuson-Moss Warranty Act mandated that the Commission
promulgate rules for informal dispute settlement mechanisms for war-
ranties, and that effort is going on. But we feel that this type of thing
should be broadened considerably and that access to arbitration or
mediation or small claims courts or whatever type of informal and
expeditious resolution is appropriate for the situation should be avail-
able to everyone. .

In preparing testimony, I found there are many difficulties in trying
to devise a specific program. There is a general lack of information
about exactly what 1s going on in the States and at the local level. I
know of several studies that are trying to gather that information, but
at present it is very difficult to specify an exact program.

There is also & lack of information about consumer complaints. For
example, which products produce the most complaints on a nationwide
basis? Fow often do consumers fail to complain at all because they
see that there is no way in which they are going to get redvess? When
should agencies be taking action because there are a large number of
complaints in a particular area? Given these kinds of deficiencies in
understanding, the rather openended approach taken in the bill is
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really the only one available. In this area we are going to have to learn
by experience and change the mechanisms as we learn more.

FTC Stafl also feels that a program like the one proposed would be

invaluable to us because it would be possible for the funding agency
to develop, for the first time, solid information on consumer complaints
on & nationwide basis. I think that would help both us and the Con-
gress in devising effective solutions for some of these problems.
_ The major issue, of course, is which agency should do it. As I say
in my statement, the I'TC stafl is very wary of having responsibility
given to the FTC. It would fit rather awkwardly with our present
activities, which are largely investigative, prosecutorial, rulemaking,
and quasi-judical. The agency lacks grant experience, We are not like
one of the great Cabinet Departments that habitually grants millions
and billions every year and has the mechanisms in place.

We are also a fairly small agency. The professional staff of the FTC’s
Bureau of Consumer Protection consists of about 200 lawyers and con-
sumer protection specialists. There are another 200 in the regional of-
fices and another 200 in the Bureau of Competition. So for us a grant
program of this size would be a sizable increment in the scope of our
responsibilities, We believe, as I say in my statement, that other agen-
cies might be more appropriate.

The obvious choice, of course, is the proposed Agency for Consumer
Adﬁrocacy where the suggested responsibilities would seem to fit very
well.

A second alternative would be the Department of Justice, in part
at least because in terms of State plans and followup this bill somewhat
resembles the LEAA approach which Justice has administered. Of
course, Justice also has a great interest in this whole area through its
Office for the Improvement of the Administration of Justice.

Another alternative I suggested was the Department of Housing
and Urban Development. They have both grant experience and, in-
creasingly, a concern about consumers and consumer problems.

A final suggestion I have heard since I prepared the statement was
that possibly the Department of Commerce should be the agency with
this responsibility. I believe the thinking is that some of the business
groups have been very involved in setting up dispute settlement mech-
anisms—DBetter Business Bureaus in various places, for example—and
the Commerce has a logical connection with them. On the swhole, the
role of the F'TC should probably be to continue to try to devise stand-
ards and to try to ascertain the nature of fair dispute settlement mech-
anisms. It is very important, of course, that consumers not be relegated
to a settlement mechanism which always comes out against the con-
sumer. It is very important that the settlement mechanism not become
simply a way of denying or delaying enforcement of rights.

And, as we recognized when we were promulgating regulations on
the Warranty Act it is also important that the dispute settlement
mechanism not discourage businesses from going ahead and settling
complaints quickly on a fair basis when they get them. )

One of the concerns during the warranties hearing was whether this
would in fact oceur, whether businesses would dismantle their internal
consumer complaint mechanisms. Some care was taken with drafting
those regulations to be sure that this did not happen.
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BExcept for these comments, I will just make myself available for
your questions.

Senator Forp. Thank you very much, Mr. DeLong.

In your testimony which you submitted eatlier, you referred several
times to the problem of settling or adjudicating small interstate claims.
I think you mentioned the example of mail order houses.

Mz, DzLoxa. Yes.

Senator Foro. You stated that the Commission could find a section
5 violation of the FTC Act if a particular respondent ov an entire in-
dustry failed to create dispute settlement mechanisms, Has the Com-
mission ever contemplated filing a complaint against a company on
such grounds?

Mz, DeLoxa. There was one cas¢ I had in mind where a mail ovder
firm was using the Illinois Jong arm statute in its dealings, so that the
form of contract required the consumer to submit to the jurisdiction
of the Illinois courts on any dispute whatsoever. The Commission held
that the use of such a clause was an unfair practice, even though the
clause was constitutional and was being used pursuant to Illinois law.

I know of a number of other consent orders in which as remedy for
particular practices the Commission has rvequired arbitration agree-
ments be nsed. There ave some furniture retailing cases and some debt
collection cases, for example. I know of no case in which the Commis-
sion has filed a complaint against a company or an industry simply
for failure to provide dispute settlement mechanisms in connection
with its transactions.

I do not know how the Commission would decide such a case, From
the staff point of view, I think it is & very interesting theory,

Senator Forp, Mr. DeLong, I recall that during the Christmas sea-
son there was an advertisement of inexpensive watches sold with a
small calenlator if you sent your money in by & certain time. How-
ever, it seemed nobody received them. Do you remember the case I'm
talking about?

Mr. DeLoxe. No, I do not,

Senator Forp. I'm not suve that T am entirely correct in my deserip-
tion of the whole case but as I recall it was a mail order operation, and
if you mailed in by a certain time for the watch, then you received
the calculator bonus. It was such a good deal that everybody tried to
buy them just before Christmas. I thought that the FTC was involved
in this controversy.

It seems to me that there were thousands of people who were cheated,
but apparently no remedy was available.

Is theve any capability in the FTC to help those people that were
defrauded ? They are just out of luck, arven’t they?

Mr. DeLong. I do not know if some other part of the Commission
has been looking into it. fn the type of case you cite, where you have a
fraudulent scheme in which somebody collects the money and then
leaves for Brazil, there is often not much anybody can do. Even if
you find him, the assets may be dissipated. It's a constant issue with
which we deal. You can find many cases of egregious fraud where you
find there is really little point in bringing litigation because you can’t
recover anything,
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Senator Forp. I think maybe we are getting a little afield from what
we are trying to do here today, but such schemes seem to be a continu-
ing consumer problem. )

Mr. DeLoxG. Yes. As you emphasized in your opening statement,
this bill deals not only with the possibilities of fraud but the problems
I call problems of friction. In a society like this, with myriads of
goods being sold, a certain amount of friction and disagreement be-
tween buyer and seller is inevitable. ‘

At this time, the seller usually wins such disagreements because he
is the one who has the money. There is really no way for the consumer
to enforce rights against the seller unless the seller acquiesces as a
matter of charity or as a matter of protecting future business
reputation. 4

When you have a real fraudulent scheme a bill like this would help
take a lot of financial incentive out of the pattern or practice in which
somebody is systematically misrepresenting or defrauding consumers.

In some cases though, only early knowledge would help. Where you
have a gross fraud by somebody who then goes out of business and
leaves town, the only effective F'TC action is to move fast enough to
prevent the fraud.

Senator Forp. A solution to this problem may lie in another bill we
have been discussing. When you know of pending consumer fraud and
your investigation shows that the parties are attempting to liquidate,
you can move in and protect the consumer.

Mr. DeLoxce. We don’t have the authority to freeze assets at the
present time.

Senator Forp. You seem to suggest that FT'C would be the appropri-
ate agency for developing standards applicable to Federal funding of
consumer controversy resolution mechanisms even if the grantmaking
authority were transferred somewhere else. Do you think such & sys-
tem could be easily implemented or would it result in wasteful duplica-
tion of effort and maybe some unnecessary administrative expense?

My, DrLoxa, That is difficult to answer. Obviously, any agency that
is actually implementing the program is going to have a very strong
interest in developing standards. I feel that the F'TC could usefully
participate in such an exercise, and I don’t think that it would create
too much duplication or too much waste."

There are many areas now in which several agencies have some piece
of the action. On the whole, they are usually able to work out who’s
going to do what with a minimum of duplication and waste. Not al-
ways, of course.

In connection with the condominium investigation we ave doing T
know that other departments, such as Justice and HUD ave involved,
and so is the VA in some respects, and we are managing to keep in
close touch.

Senator Forn, You indicated that the $5 million, which is authorized
in the bill is too low. What would be a vealistic figure fivst year au-
thorization level for a program such as this, in your opinion?

Mr. DeLoxa. On that point, T was thinking more in terms of the
“10 percent for administration” limitation. My view is that $500,000
for administration during the first year would be too low. On the
overall question of how much would be required here, T have to admit
I have no idea.

1 '
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At least partly because of our present lack of understanding about
what is really occurring out there and our lack of knowledge as to how
many complaints are never made because dispute settlement mech-
anisms do not exist, I really can’t make any assessment of how much
money it would take. .

Senator Forp. Well, Mr. DeLong, let me make & suggestion.

You object to the $500,000 for administrative expenses, Is that
correct?

Mr. DrLoxe. Yes.

Senator Forn, You are not sure whether the amount authorized
should be $5 million or $25 million. I am not sure either. Five million
sounds like an awful lot of money to a lot of people as you know.
Would it be reasonable to leave it at $5 million, increase the start-up
funds for the fivst year to 20 percent and then drop it to 10 the year
after?

My, DeLoxa. Yes, I think that might well——

Senator Forn. Of course, 20 percent would mean $1 million for
administration in the first year, and dvop it to 10 percent the following
year which would allow 500,000 for the next year.

AMr. DeLoxe. Yes.

Senator Forp. I am not sure about this approach ; perhaps we should
thinlk this through.

Mz, DzeLoxe. Well, the idea of having more money in startup costs
seems to me more workable. T don’t know exactly what it would tale.
I would have to sit down and think through what kinds of people do
you need, what they would have to do and how many would it take
to deal with setting up the agreements.

Senator Forn. Well, stafl tells me that the second year funding is
$25 million.

Moy, DrLoxe. Yes.

Senator Forn. So 10 percent of that would be $2.5 million. In the
first year, if we would go 20 percent, that would give you $1 million.
At least your feet would be on the ground that first year, and you
would begin to get a sense of the problem out there with that funding.

Do you think that would be adequate, better than what we have?

Mr. DeLoxe. A million is better than half-a-million.

Senator Forp. Tt depends on what you are going to use it for, If
1t’s against me, it is too much; if it is for me, it is not enough. That
isthe way a lot of people think.

Mzr. DeELoxe. We share your reluctance to have a large portion going
into administration, but there ave economies of scale in administration
as in everything else. It can cost almost as much to administer a small
program as a large one. Sometimes even more, because when you have
a small program you want to spread the money around to small proj-
cets and small groups and you actually have to be more intensive.
Some large programs simply go out in tens of millions at a time and
they manage to work with a low ratio of administrative costs.

Senator Forn. You suggest Congress should impose some limitation
on what kinds of disputes could be handled in consumer controversy
mechanisms. T am sure you know most small claims courts are not
courts of record and thus, state statutes limit the subject matter
jurisdiction of those courts.
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Mzr. DeLoxa. Yes. )

Senator Forp. State law may exclude actions relating to veal prop-
erty, suits for equitable relief and so forth. Do you think Congress
should attempt to tell the States what are permissible jurisdictional
limitations for their courts? ) L

Mr. DELoxe. No, I don’t think so necessarily. I raised this point in
the statement because I was not clear on what the intent here ias. I
would say only that Congress should make its views clear, whichever
way it decides. .

Senator Forw. In your oral remarks you said that the FTC receives
some 60,000 letters of complaint annually ¢

Mr., DzLowa. Yes. )

Senator Forp. Have you or your people made an effort to categorize
these complaints? )

Mr. DeLoxe. We have not done so in the past. The Conmmission
now has a project which will attempt to do that and will attempt to
make it retrievable by category so that we will have a much better
picture of what is going on.

Senator FForp. Do vou have any idea of the dollar values of these
complaints?

Mzr. DeLoxa. No.

Senator Foro. Have you vead many of the letters of any of them?

Mr. DeLoxe. I can’t say I have read a very large percentage of
them.

Senator Forp. Well, in reading some of the letters, what ave typical
consumer complaints?

Mr. Deloxe. It varies a great deal. One I read yesterday concerned
the occupational licensure program. It was from a man who has
worked as a surveyor for years and had moved to a different state. IHe
says that because the engineers dominate the profession in the new
state he can’t get a license and thms can’t practire Iis profession. He
read a newspaper article on the FT(C’ activities concerning eyeglasses
and wanted to know if we could do anything for him in his area.

Other complaints have concerned funeral practices. There has been
a certain amount of publicity over our proposed funeral rule and
people write and wonder whether a particular transaction would vio-
late the proposed rule.

We have had complaints on nursing homes, on provisions where peo-
ple have paid all the money before being admitted to the nursing home.

We have a constant stream of vocational school complaints. Those
often involve amounts anywhere from $500 to $1,000, where somebody
is obligated on a contract and feels that he’s not getting anything for
hig money but he has to continue to pay.

Senator Forp. Are you discussing publicly operated vocational
schools?

Mr, DeLo~a. No, proprietary schools.

Senator Forp. Private business college types?

Mr. DeLoxwa. Yes.

We also have a rulemaking proceeding going there.

From what I have read I think most of the complaints we get con-
cern issues where the consumer still wants something to happen, where
he is still paying on a contract or where he has a continuing problem
like the surveyor problem. Few are concerned with a closed deal. I
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think that once a deal is over, many people even if they feel they got

stung, will tend to write it off. A lot of complaints we get concern on-
going transactions.

Senator Forn. Do you get letters from people who say, I bought a
product, it won’t work; I can’t get my money back. Can you help me
get my $29.95 back?

My, DeLoxg. Yes.

Senator Forn. Would this be the largest majority of your com-
plaints?

Mr. DeLone. I don’t know.

Senator Forp. Apparently you, personally, see the licensure and vo-
cational school complaints.

Mr. DeLoxg. Yes. I tend to see the complaints that deal with areas
in which my staff is conducting proceedings. One way to get a better
answer to your question woul d be from our regional offices. There, the
attorneys will alternate doing what they call telephone duty, which
means that for a day they will take all complaints that come in. It
might be possible to ask them.

1bie.ns%tor Forp. You are talking about the hot: lines, where consumers
call in?

Mer. DeLoxe. Yes.

It might be possible to ask them to log what kind of complaints they
get.
~ Senator Foro. I thing T have kept you leng enough.

T appreciate your coming today. I appreciate your statements.

I hope we can move along with this legislation and work out some
of the problems you have raised.

May. DeLoxe. Thank you Mr. Chairman.

[The statement follows:]

STATEMENT oF JAMBS V. DELONG, ASSISTANT DIRECTOR FOR SPECIAL PROJECTS,
BUREAU oF CONSUMER PROTECTION, I'EDERAL TRADE COMMISSION*

I am James V, DeLong, Assistant Director for Special Projects of the Federal
Trade Commission’s Bureau of Consumer Protection. I am happy to be here today
to discuss S. 957, the proposed Consumer Controversies Resolution Act, At the
outset I should emphasize that I am here as a staff member and that my views
do not necessarily represent the views of the Commission or any Commissioner.

The views of the I'TC staff can be summarized suceinetly : We strongly sup-
port the concepts and purposes of S. 957. I doubt that this position surprises the
Committee, The legislation is designed to deal with a crucial problem in consumer
protection, and much thought and experimentation by government agencies, con-
sumer groups and business associations is already going on. In the course of these
hearings you will hear from a diverse collection of witnesses and receive state-
ments from many types of organizations, We will be surprised if you find anyone
willing to say that consumer dispute settlement shoulG not be cheaper and faster.

Wae also think that somewhat open ended approach taken by the proposed leg-
islation is the wisest. As stated above, much is occurring in this area, the best
methods of proceeding are far from clear, and it would be inadvisable to freeze
design at this point.

The problems leading to the introduction of this legislation are obvious. As a
gociety, we rely upon the judicial system to resolve disputes and provide relief
for most grievances. Unfortunately, though unavoidably, using the system costs
money. Laymen unfamiliar with the technicalities of procedure and evidence
must retain lawyers or, even in small claims courts where attorneys do not ap-
pear, must invest varying amounts of time, often lost from work. In some cases,

*These remarks represent the views of Federal Trade Commission staff. They are not
intended to be, and should not be construed as, representative of official Federal Trade
Commission policy.
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as where the other party is a mail order house in a distant state, the possibility
of obtaining redress is realistically barred by the expense involved.

‘While these problems have long been recognized, and while small claims courts
and informal dispute settlement mechanisms have made progress, the problem
persists.

The high costs involved in pursuit of consumer claims provides an unfortu-
nate opportunity for the dishonest. Someone who wants to set out on a course of
systematic fraudulent or unfair dealing knows perfectly well that most of his
victims will not take legal action. For most, the cost of doing so could well exceed
their loss and they are better off economically to forget it. -

One logical response to this problem would be class actiong for dishonest con-
duct, which would tend to remove the financial incentive to engage in this-type
of calculated fraud.

The legal system, however, has had considerable difficulty developing viable
theories upon which such clags actions can be maintained. While some courts
have recognized that a dishonest enterprise may rely on a specific sales piteh or
fraudulent practice in all dealings with its customers and that a class action is
proper, this is by no means o universal trend. Many courts still take the view that
allegations of fraud or misrepresentation depend so much on the specific trans-
action between a business and an individual consumer that a class action is
inappropriate.

If private rights are inadequate there is always the possibility of governmental
action, Most states now have consumer protection units, and, of course, the
Magnuson-Moss Federal Trade Commission Improvements Act of 1975 was spe-
cifically designed to allow the Federal Trade Commission to obtain consumer re-
dress when someone engages in fraudulent or dishonest conduct.

It is a big country, however, and obviously the limited number of lawyers in
the Federal Trade Commission’s Bureau of Consumer Protection and regional
offices can litigate only a small proportion of the available cases, Nor, in a time
of increasing pressure on state and local budgets, can these entities allot ade-
quate manpower to the job. Viewed realistically, because of the financial disin-
centives for the person most directly concerned, the consumer himself, to pursue
his remedies, there is a substantial pay-off from fraudulent or dishonest conduct.
AS llong as this is true the numbers are going to overwhelm government at all
levels.

Fraud and dishonesty are not the only problems, though. A certain amount of
friction is inevitable in consumer transactions, even when both parties are acting
in complete good faith. It is important that mechanisms exist that will resolve
such disputes fairly, cheaply, quickly, and in a manner that all parties perceive
as impartial and just. It is not only the dishonest businessman who is tempted to
use the expense of the system to stymie his opponent. Someone who believes
that this own side of a legitimate dispute is correct is equally tempted to assert
guch an advantage. And even if a scrupulous business makes every effort to avoid
taking advantage of the leverage built into the system, there is no way in which
dispute resolution that depends upon the whim of one side is going to be per-
ceived as fair by the other.

This kind of a problem does not lend itself to solution by existing government
agencies, such as the Federal Trade Commission or state or local consumer pro-
tection units. None of us is designed to be or can possibly function as tribunals
deciding a myriad of individual disputes.

In some cases, of course, the Commission could decide that the failvre of a par-
ticular respondent or even an industry to create dispute settlement mechanisms
was itself an unfair practice that violated Section & of the Federal Trade Com-
mission Act. It could also decide that a requirement that such mechanisms be
created was necessary to prevent unfair practices in the future. The Commis-
sion has, in several orders, mandated that a vespondent use arbitration for
dispute resolution.

The particularly acute problem of dispute settlement of warranty claims was
recognized in the Magnuson-Moss Warranty Act of 1975. In accord with that
Act the Commission has promulgated regulations on appropriate dispute settle-
ment mechanisms, A copy of the relevant sections of the regulations and the
Gommissimll Statement of Basig and Purpose is attached to this Statement for
the record.

60?2188% Tederal Register, Vol. 40, No, 251; Wednesday, December 31, 1975; pp. 60190-
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At present, considerable internal thought is being given to how the Commis-
sion ean build on this prior work to encourage the creation of dispute settlement
mechanisms that are both efficient and fair. As Chairman Pertschuk said during
his confirmation hearings:

I favor establishing a grant mechanism as a good means of experimenting with
alternative ways to resolve consumer controversies, We need a better under-
standing of the effective alternatives for uandling individual consumer griev-
ances. No one procesg will necessarily be the best way to resolve all consumer
disputes. The key is to provide consumers with a wider range of alternativeg
than now exists. Because of its experience generally with consumer disputes and
specifically with implementation of the Magnuson-Moss Warranty Act, I think
that the Commission would be the appropriate agency for developing standards
for federally-funded consumer controversy resolution mechanisms.

Despite our strong support for the comcept. however, and our existing activ-
ities and interest in the area, we suggest that the Federal Trade Commission is
an inappropriate place for lodging the grant-making responsibilities created
by the bill, The Chairman continued the testimony guoted above by saying:

Although it is very tempting to recommend that the F'TC also be responsible
for distributing such grants, I conclude that this function would create a po-
tential for impropriety or its appearance. There will be occasions in the future
as there have been in the past when the FTC is in conflict with the states
over its enforcement policy. Issues such as whether or not state and local laws
should be affeted by Federal laws such as the Magnuson-Moss Warranty Act,
and the adequacy of specific I'TC decisions will continue to arise. I would want
to avoid linking these responsibilities with decisions to allocate funds to par-
ticulay jurisdictions, Therefore, it would be better to assign the grant disbursal
funection to an agency without substantive enforcement authority and with grant
handling expertise.

The Commission is a collegial body that performs quasi-legislative and ad-
judicative functions. It is not structured or staffed to administer a program
requiring detailed cooperation and review of the plans and activities of 50 dif-
ferent states which are in turn interacting with hundreds of cities, counties anil
private groups. This type of activity does not mesh well with the investigational,
prosecutorial, adjudicative and rulemaking responsibilities that presently marlk
the Commission’s role.

Nor does the bill provide any way in which the Commisgion could meet new
responsibilities of this nature with its present resources and resource mix, In
terms of dollars alone, for example, the bill would allow $500,0¢0 for administra-
tion during fiscal 1978 and $2,500,000 in fiscal 1979. While the latter figure
might be reasonable, the former is clearly not, It would purchase approximately
10 professional work years, a number clearly inadequate to the scope of the ac-
tivity envisioned: working with 50 different states on state plans and their
review plus development and funding of demonstration projects.

The amount of money alone is not the only problem. The types of resources
and people needed are different from those presently available in the Commis-
sion. Commission staff is composed principally of lawyers and economists, plus
support staff. A program of this nature requires some lawyers and economists,
but it also requires administrators, experts in state and local government, au-
ditors and accountants, consultants and contractors, evaluation experts, and
probably some I have failed to mention. The Commission would have to build
all these capabilities from the ground up, or divert present staff into tasks for
which they are not trained, This would certainly result in the diversion of energy
and efficiency from present efforts and would probably result in a program that
would be less effective than one operated by an agency with a better fit between
its structure and resources and the problem,

There is @ role for the Federal Trade Commission in thig area, but it should be
a role of developing substantive standards and methods for consumer contro-
versy dispute resolution, not administering a large scale grant problem.

There are af least three agencies which might be better sunited to perform the
functions the Committee has in mind here. First, and most obvious, is the pro-
posed Agency for Consumer Advocacy. ‘The bills which wounld create that agency
alrendy specify that it is to encourage mechanisms for settling consumer con-
troversies, and it would be logical to put some muscle behind that encouragement
by giving the agency power, responsibility and resources to carry it out.

Some of the problems of building the capability would also exist if the re-
sponsibility were given to the ACA, of course. But it is easier to econstruct such

93-736 O =~ 77 - 3




30

@ capability when an agency is first created than to graft it onfo an existing
agency. The program would also help the ACA develop the web of local contacts
and information that it will need to carry out its general responsibilities, so
responsibility for the dispute settlement program might be a positive benefit
to the new agency.

A second possibility would be the Department of Justice. Justice is already
concerned with the functioning of state and local law enforcement because of
the Law Enforcement Assistance Administration. While it is a large leap from
this to responsibility for development of informal dispute settlement mechanisms
for civil consumer complaints, the Department would also bring some obvious ad-
vantages to the program. It has developed mechanisms and staff for review of
state plans, for grantmaking, and for evaluation and auditing. It has a network
of contacts and relationships at the state and local level. The Department as a
whole is concerned with the administration of justice in all ramifications, as ex-
emplified by its Office for the Improvement of the Administration of Justice, and
its expertise would be most useful.

A final option would be the Department of Housing and Urban Development.
HUD is also an agency with extensive experience and expertise in development
and evaluation of plans grantmaking, and the preparation of demonstration proj-
ects, It has wide contracts with state and local officials. While it lacks the history
of involvement in systems for administering justice, it now has an assistant
secretary for Consumer Affairs and Regulatory Functions who has wide experi-
ence with and empathy for the problems of people at the neighborhood level.

None of these agencies would be a perfect choice, but I suggest that any of
them would have advantages over the Federal Trade Commission as a vehicle
for the major grant program.

Finally, I would like to raise some specific issues about the proposed legisla-
tion which should be considered by the Committee in the course of its
deliberations.

The bill would provide funds both for demonstration projects and for devel-
opment and implementation of comprehensive state systems for consumer con-
troversy resolution. As the proposed legislation recognizes in Section 5(e),
“State Survey,” there is a lack of knowledge about current efforts and available
resources, and the first step must be comprehensive surveys of the states’
activities.

As I understand Section 5 of the legislation, the appropriated funds would not
be available for the state surveys. The funds can be spent only pursuant to @
cooperative agreement which could not be entered into until after the state had
submitted its survey. :

At the same time, under Section 6, only 259 of the funds can be used for
diseretionary grants.

Realistically, this could mean that the money will not be spent for one year
or perhaps two. It will take the states time to review the program, prepare
surveys, develop plans and submit them to the funding agency. Yet until this
happens no more than 259 of the money can be spent,

I suggest that the bill make the total funds available for demonstration proj-
ects during the first years of the program, or make the fands available for con-
ducting state surveys. or both.

There are many different kinds of formal and informal dispute settlement
mechanisms in existence. In different parts of the country one finds special pro-
cedures for cases brought in the regular civil courts, all kinds of small claims
procedures, private arbitration agreements which may or may not be enforceable
in a court of law, and mechanisms for mediation and coneciliation which are
nonbinding.

Is it the Committee intent that wll of these types of activities be eligible for
inclusion within the state plan and for subsidy under Section 5(f) ? If so, is
there any limitation on the types of organizations which are eligible? The bill
specifieally provides that nonprofit groups may receive money, so I assume
eligibility is limited to either agencies of state or local government or to non-
profit organizations, and that business groups would not e eligible.

A related point is that the nonprofit clause in Section 5(f) and 6(f) might
create one technical problem for the FTC, Some cases have decided that nonprofit
organizations are not within our jurisdiction unless they promote the general
commercial interests of their members. The staff of the F'T'C, at least, would take
the view that dispute settlement mechanising supported by trade associations
or business interests do indeed further their supporters’ commercial interests
and are within our jurisdiction. So the question arises whether the bill's use
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of the term “nonprofit” is meant to exclude this kind of organization from
eligibility for funding, or te exclude only these groups which do not meet Intexr-
nal Revenue Service criteria. If the latter is the case, it might be advisable to
specify that this is not intended to affect the Commission’s Section 5 authority.

The proposed legislation does not specifically address the question of the proper
source of funding of dispute resolution mechanisms, For example, should a state
attempt to make a mechanism self-supporting, paid for by fees charged the
parties, or should it take the view that the administration of justice in whatever
form should be paid for out of general tax revenues? If the latter, how can the
state treate incentive structures that will discourage frivolous claims and dis-
courage elaborate aud expensive litigation without at the same time undermining
the fairness of the process? Blementary economic analysis indicates that if legal
help is provided by the mechanism the parties will use ag much of it as they
can—the gains are all theirs and the costs are not. Unless the state is prepared
to fund the maximum demand for such services as a free good, then some other
rationing device will have to be invented. On the other hand, if the parties have
to pay the full costs then we complete the circle and are back in a position where
people have no access to justice because the cost of dispute settlement is greater
than the amounts at stake, It might be usefnl for the Committee to give some
guidance on the vesolution of this dilemma, or to place some outer boundaries on
the range of choices a state might make.

Another issue is the extent to which a state can make an informal dispute
settlement mechanism binding. Is any limit intended on the extent to which a
state requires that some disputes be settled by binding arbitration, for example,
and no other way?

Section T(b) (68) (D) permits the use of the mechanism by asgignees or collec-
tion agencies, “but only in a manner consistent with the purposes of this Act.” We
are uncertain what this means. Clearly, it is important that the consumer as a
defendant have access to & dispute settlement mechanism. If this is denied he can
be bludgeoned into paying even on unjust claim by the cost of litigation. At the
same time, the allegation has been made that some small claims courts have be-
come collection agencies for corporate ereditors. It might be wise to establish a
system of dQifferential fees, depending on the use of the mechanism.

Is there any limitation on the types of disputes which might be covered in a
state system? What about medical malpractice, for example. The American Arbi-
tration Association, for one, has been actively engaged in establishing programs
in this area. What about produect liability actions where tort and contract claims
may be asserted in the same action? Could a state system for dispute settlement
include the administration of a no-fault liability fund created by contributions
from consumers, businesses or both in counnection with a particular product or
type of claim?

TWhat about problems raised by diversity of citizenship among the disputants?
The application of long-arm jurisdiction statutes to informal dispute settlement
is a novel area. )

Could o state gystem for dispute settlement include measures aimed at con-
troversy avoidance as well ag controversy resolution? For example, could a group
which encouraged plain-English translations of form contracts receive funding as
part of the system?

Shonld the requirements of Section 7(b), which containg the goals for consumer
controversy resolution mechanisms, be applied to all mechanisms or are these
actually goals for the system as a whole? If may be that an overall system should
include many types of mechanisms meeting different types of requirements—the
test is not whether each mechanism meets all the criteria but whether the gystem
as a whole does so.

Mr. Chairman, that concludes my prepaved testimony, I will be happy to answer
any questions you may have.

Senator Foro. Mark Budnitz, executive director, National Consumer
Law Center.
STATEMENT 0F MARX BUDNITZ, EXECUTIVE DIRECTOR, NATIONAL
CONSUMER LAW CENTER, INC.

Mr. Bupnrrz. Good morning, Mr. Chairman.
Senator Foro. Good morning. We will follow the same procedure, if
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you don’t mind. Your complete statement will be made part of the
record. If you would summarize, then we can get into some questions
and answers.

M. Bupnrrz. Fine. i

Senator Forvo. Use whatever procedure you choose, but I would like

you to hold it to 10 minutes, if you could. .
" Mr. Buonirz. T will do that. I am executive director of the National
Conswiner Law Center, a legal services office, which represents low-
income consumers. We support the objectives of S. 957, but suggest
that certain changes be made in the act to assure that the Federal funds
released to the States be used in a way which will most effectively bene-
fit consumers. I will be talking mostly this morning about additions I
would like to see in the act, but I wanted to make clear at the outset
that we strongly support the act. .

The nature of my remarks is really in accord with your opening
statement where you suggest that specific langnage may need improve-
ment in order to better effectuate the legislative intent. That is really
what I am talking about in the suggestions that I will be making. I
have submitted a detailed statement urging the bill be strengthened
to provide additional minimum standards for State resolution
mechanisms.

Due to the limits of time, I will confine my remarks this morning to
briefly discussing our underlying concerns and the types of miniraum
standards and safeguards we recommend. Over the past several years,
Congress and State legislatures have enacted many consumer protec-
tion statutes which have been supplemented by regulations pro-
mulgated by administrative agencies, law enforcement officials, and
lawsuits of consumers. v

The Consumer Controversy Resolution Act should fund mechanisms
which provide accessible, inexpensive, and effective forums in which
consumers can obtain enforcement of these consumer protection laws.
However, we believe that the proposed act as presently drafted would
allow funding of mechanisms which would not achieve this goal.

S. 957 seems to allow funding mechanisms in which the decisions
could be rendered through compulsory mediation or arbitration pro-
ceclures, where the consumer is not provided with a legal or paralegal
advocate and the decisionmaker is not a lawyer and is authorized to
decide cases, based not upon substantive law, but upon commonsense or
arough sense of justice.

We propose the act be strengthened to prevent funding mechanisms
with procedures like these. Specifically, we urge that the act clearly
prohibit funding mechanisms which provide for mandatory arbitra-
tion or mediation.

We oppose funding either mandatory arbitration or mediation
which would preclude a hearing before a judge altogether, or which
would delay a hearing by having a two-ticred procedure where first
you would be required to go into mandatory arbitration or mediation,
then if you didn't like what happened you could go before a judge.

. Our experience and the experience of other people who have testified
in various other forums shows that there is a tremendous dropout rate
for consumers, especially low-income consumers, if they get as far as
the fivst stage. They just don’t have the time or resources to keep pursu-
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ing their case until they finally get before a judge. Therefore, we op-
pose any kind of mandatory arbitration or mediation. )

Although the amounts of money involved in consumer controversies
are generally characterized as small, the act sets no limit on the amount
which could be involved. Small claims courts are now taking cases In-
volving over $1,000. )

Low-income consumers have almost no discretionary income, Money
involved in their small claim may be essentially for food, rent, and
utilities. These people should not be singled out from other litigants
and denied a full hearing before a judge, i1f they want that. We are not
ngainst voluntary mediation, or avbitration. If that is what the liti-
gants want to do, then that is fine. All we are saying is, the act should
prohibit mandatory procedures. i ..

TWe also urge that the act require the mechanism’s decisions to be
based on substantive law.

In the past few years, many consumer protection statutes have been
passed. These laws have very little effect unless consumers can go to
court and have them enforced, or go before some other alternative con-
sumer controversy resolution mechanism and have them enforced. Yet
be based on commonsense rather than these laws. Controversy mecha-
nisms employing such a standard make a mockery of consumer protec-
tion laws because that standard allows complete disregard for those
laws. The act should specifically require mechanisms to apply sub-
stantive law.

However, such a requirement wouldn't help consumers unless they
also have available to them skilled advocates who are familiux with
consumers’ Jegal rights.

We don’t believe it is advisable in Federal legislation t say that the
consumer controversy resolution mechanisms must prohibit lawyers,
that lawyers would not be allowed into the mechanism to represent the
parties. That is an avea where probably it would be good to have a
variety of different procedures and experimentation to see what works
out best, keeping them in or keeping them out,

But if the mechanism does allow lawyers, businesses will be in there
with their lawyers. If these mechanisms are to achieve the purposes of
the act, the consumer should be provided with legal help as well.

That help might be in the form of law students or legal aid lawyers
or private volunteer attorneys. If the mechanism prohibits lnwyers al-
together, then there should be assistance from paralegal advocates,
These advocates should not be people who sit in the clerk’s office and
can help them fill out forms, but rather people who can really help
them prepave their case, because they are going to be up against a
skilled employee of the business that is involved in the case.

Consumers ave going to be outclassed every time, unless they have
that kind of service and assistance. Without standards such as these,
there is no assurance that consumers will receive a fair hearing before
the mechanisms.

I would like now to very briefly mention a few of the other specifics
that are discussed in further detail in my statement. The act should
require cases involving gross abuses and patterns of impreper business
conduct to be reported to appropriate law enforcement agencies,
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whether the cases were decided in small claims court or in a private
mediation or arbitration proceeding. Mediation and arbitration can be
held in o room behind a closed door. I think it is important that when
it appears that something really wrong is going on, real gross abuse,
this should be reported to the State attorney general’s office, consumer
protection division, or regional office of the FTC, so they can keep ac-
curate records on just what kind of problems are occurring.

If these abuses continue to be unreported, then we will have the
dearth of information which you were inquiring about previously.

Senator Forp. Also in that regard, we could develop an awareness
of trends in what is happening. If reports were regularly filed with the
attorney general’s office, consumers’ division, they would be on top of
the patterns of gross abuse.

Mr, Bup~irz., Right.

Senator Forn. And they would have a record. I think that might
be wise.

Mr. Bupnirz. Right, that is the way T think it should be done,
rather than having a lot of the cases going forward without any kind
of information gathering as to what is going on, what kinds of cases
people are really complaining about, and what kinds of patterns and
practices there ave. The digital clock example is a very good one, a
mass scheme taking place nationwide. And it we use this act to fund a
lIot of mechanisms that do not in any way rveport what is occurring,
then we wouldn’t have the information coming forward on mass
schemes like this. It can all be buried and taken care of by individual
settlements and individual cases; nothing meaningful would be done
to prevent this kind of scheme in the future.

Provisions on default judgments should be strengthened to assure
the summons was adequately served on the defendant, and that the
consumer defendant understood the nature of the claim and the pro-
ceedings and what he or she should do to protect himself or herself.
Consumers won’t bother using small claims courts or any other mech-
anisms unless they can collect their judgments.

I would like to see stronger language in the act requiring court per-
sonnel to take the initiative. As soon as the court, or whatever the
mechanism is, renders a decision, then the court personnel should take
the initiative and really sce to it that efforts are made to collect on
this judgment. This is something that some of the judges in Massa-
chusetts small claims courts are doing on their own. .

They feel that once the court has made a decision, the integrity of
the court is behind that decision. It shouldn’t be solely up to the plain-
tiff, especially in a small claims case where often a consumer has very
little time and resources to try to figure out how to collect that claim.
The NICJ study showed that consumer plaintiffs just don’t know how
to collect them. So really, the integrity and effectiveness of the mech-
anism is going to be severely undermined unless there are specific sys-
tems to take care of that problem. That is why I would like to see
stronger language in the act, not just to say that it is QK to pay for
personnel in the court, who might be available to assist people, but
stronger and more definite langnage in that regard.

Finally, I would like to sec further provisions in the act to make
sure that consumers, especially low income consnmers, have greater in-
put in the planning, development, and review of the State mechanisms.
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There is one provision in the act which provides that in developing
the state plan you have to show consumers have been consulted. I
would like to see other procedures which are suggested in my state-
ment to insure that consumers ave invelved all the way along and able
to have input and have their opinions expressed as to how the mech-
lamisms operate. I would be happy to answer any questions that you
wave,

Senator Forp. Thank you very much. In your prepared testimony
you express your concern that consumers may be unreasonably pre-
vented from appearing before a judge.

I think you also recognize that federal legislation ought not set
out detailed requirements dictating the structure of individual mech-
anisms. Now, I understand that Pennsylvania has adopted a system
where countries are allowed to provide by rule of court for compul-
sory arbitration and that similar programs are being tried elsewhere.

You recommended prohibiting mandatory arbitration. Should we
exclude States such as Pennsylvania from eligibility for funding
under this program ?

M. Bupxtrz. I think so, because as the National Institute for Con-
sumer Justice studies indicated, theve is no real hard rvidence that ar-
bitration mechanisms effectively protect the interest of consumers.

And so I am very wary of compulsory arbitration or mediation.

If there were some further hard evidence that I could be shown to
refute the information in the NICJ study, I would want to reconsider
that. But I am very wary of it, and it really bothers me that the Fed-
eral money would be spent on a system like that.

I am not familiar with the Pennsylvania rule, but I would be very
curious to know whether the arbitrators are lawyers, for example, or
people who are required to be thoroughly familiar with the laws that
are designed to protect consumers in those proceedings.

Senator Forn. The Pennsylvania law make a requivement that they
be lawyers.

Mr. BupNirz. I think that is very important and an essential re-
quirement. I guess what I am suggesting 1s that if there were sufficient
safeguards built into the arbitration, I might be convinced otherwise.

Is the consumer who is in that arbitration proceeding entitled to
some kind of skilled advocate, whether a Jawyer or paralegal or what-
ever, especially if the party on the other side is a business?

That would be another factor that I would want to explore. And
o it might be possible in my view to fund those States if they had
sufficient safeguards in their mandatory proceedings to asswre the
goals of the act were going to be achieved. But my initial impression
1s negative. .

Senator Forn, Of course, you suggest that the bill require that medi-
ators aund avbitrators should be lawyers. Yet, I know and you know
that in many States small claims judges are not lawyers nor ave they
legally trained.

Many small State claims courts also prohibit lawyers from appear-
ing, except to represent themselves.

Do you have an opinion on what the appropriate qualifications
should be for people who adjudicate or settle controversies? Are there
other qualifications? You know people may be able to settle a lot of
things better without a lawyer.
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Sometimes folks can reconcile a dispute much better outside of the
legal framework. i

Mr. Bupnirz. As I said earlier, I am not proposing that the act be
changed either to require that litigants be allowed to be represented by
lawyers or to prohibit lawyers, I think the States should have the
freedom to decide what they want to do about that. I think lawyers
representing the litigants can be restricted in the role that they play,
as they are In many State small claims courts. ) ‘

They can’t go in there and delay proceedings with technical pro-
cedural objections or objections concerning rules of evidence.

They can be prohibited from doing that sort of thing.

My concern on the role of lawyers representing litigants and my
urging that mediators and arbitrators be lawyers based on the fact
that we have worked so hard with the Congress and State legislators
to pass a lot of laws to protect consumers and that effort is all going to
be undermined if none of that law is applied in these mechanisms, be-
cause for most consumers these mechanisms may provide the only
means of redress. Furthermore, there are an awful lot of public policy
decisions that go into the laws that have been passed.

T observed a case in small claims court a few weeks ago, where the
parties werve informally discussing the facts of the dispute, whether
merchandise was shoddy, and so forth. The judge was a lawyer. Sud-
denly it occurred to him that there was an important public policy
matter heve that the legislature had decided to take care of.

He asked the plaintiff how old he was. He was 17. The judge said,
well, that decides it. Ie’s a minor under this State’s laws and the minor
has the right to disafirm the contract.

My concern is that if you don’t have legally-trained mediators and
arbitrators, they won’t necessarily have any knowledge or perception
of even that very basic kind of safeguard we have in our system, that
it probably wouldn’t even occur to that mediator or arbitrator to in-
quire into those kinds of things, which lawyers have been trained to be
sensitive to in order to provide certain protections.

Then when you get into more complicated areas, the adjudicator
must draw the fine line, must accurately strike the delicate balance
between having the free market-place unfettered by legal restrictions
and having consumer protection; it is a very fine line, and it concernss
me that an untrained mediator counld just disregard all of the decisionss
that have been made and fine line drawing that has been done to try
to balance that equitably.

Part of my concern relates to my own personal experiences repre-
senting clients and sending clients to small claims courts, not going
myself, because you are not supposed to need a lawyer. Then the client
comes back and says the judge decided such and such, and I realize
that the judge forgot about a statute that applies in this particular
case. :

My client was just too scared and intimidated being in a court-
room to try to make any kind of legal argument. My point is that
even legally trained adjudicators will sometimes fail to apply the law
correctly; untrained persons will often fail to do so. Therefore, I in-
cluded in my statement the assertion that mediators and arbitrators
should be lawyers, so we don’t lose the benefits of all the consumer
protection law that has been enacted.
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Senator Forp. Your recommendations on providing support services
for consumers, especially low income consumers, are well taleu, I am
curious about one of your recommendations. You would require the
judge to find that the defendant understood the nature of the claim
and the proceedings. How does one prove that proposition, when the
defendant is not before the court?

My, Bopyirz, That suggestion, as I recall, came froin a provision
which was in the version of the hill which was last year’s act.

I believe in the statement I discuss methods that can be implemented
which would much better assure that the defendant knew what was
going on.

For example, Sears, Roebuck’s policy : When they send a summons
to the defendant in a small claims actien in California, they also send
a booklet that’s been prepared by the California Department of Con-
sumer Affairs which explaing what the defendant has to do and the
kind of proceedings that are going to go on.

If the plaintiff could show that as a matter of regular practice, it
sends out a booklet like that to every defendant, that would be a strong
indication, I think, to the judge that the defendant knew or should
have known what was going on, as opposed to just the very arcane kind
of court summons which is usually sent.

In Massachusetts, for example, the summons in a landlord-tenant
case used to say: You must appear in court on Monday, September 12.
That is what it said, but it didn’t mean that at all,

Finally, they amended the statute to require that the summons add
clarifying language.

So, if you turned the summons sideways, it said you didn’t really
have to appear on that Monday, actually you had to appear on some
other date,

That is just an example of how confusion and baffling the summons
can be and how the defendant can be so confused by what is going on
that he or she does not take the actions necessary to protect and de-
fend himself or herself.

If you have a procedure such as a well-written booklet that would
be sent to consumer defendants, that would help solve the problem, and
for the judge that would be an indication that the defendant was
given the proper information as to what was going on.

Another way is if the court forms, like the summons, explained in
simplified language just what it is that the plaintiff is complaining
about. If the complaint says the store is suing for $300 for goods had
and received, that is not going to say anything to the defendant.

If the plaintiff can shew that the complaint that was sent says: I
am suing you for $300 for that refrigerator I sold you on June 12,
that I never received paynient for, such a complaint would be a strong
indication to the judge that the defendant knew what was going on.

Senator Forp. You cited the Chamber of Commerce’s proposed
model act several times in your testimony. Do you know how many
States have adopted this model act, if any ?

Mr. Bupnirz, 1 believe it was just proposed in the fall of last year.
To my knowledge, it’s not been adopted anywhere. It could be that
certain sections have been adopted. I don’t know if there has been
enough time for that sort of action tohave taken place.
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You may have noted that in some instances, I took objection to vari-
ous provisions and, in other instances, I strongly support certain
provisions,

I think it is a model that should be seriously considered. )

In my statement I refer several times to the Model Act because it
might very well serve as a model for the mechanisms that would be
set up under S. 957. )

I want to make sure that the act would not allow funding of mech-
anisms that had certain kinds of procedures provided for in the U. S.
Chamber of Commerce’s model, but it would be appropriate to fund
mechanisms containing other procedures in the Model Act.

I think it is the only really comprehensive model that’s been pub-
lished recently. )

Therefore, I think it is a significant document to be looking at.

I would like to point out that almost all of the suggestions made in
my statement arve taken from the National Institute for Consumer
Justice staff studies and recommendations, from last year's bill, from
what Sears, Roebuck says they are doing already, from the Chamber
of Commerce’s Model Act, etc.

These are not entirely new recommendations I am making out of
whole cloth. :

These have already been in the public eye for awhile.

Senator Forp. A final question. You mentioned the ABA’ demon-
stration project. Do you have knowledge of what form the experiment
will take?

Mr. Bupyrrz. No, I don’t. I can give the staff people information on
how to get into contact with those who are in charge of that project.

At the present time my Information is that they were working it out
and talking to a judge in Florida, who was interested, and maybe
including some of the proposals in his particular court in Florida.

But I don’t know if 1t has gotten beyond the discussion stages.

It would be an experiment where they would try different kinds
of litigation strategies, different kinds of proceduves in that small
claims court with an eye toward determining what seemed to work
out best.

It might be an example of the kind of demonstration project which
would be very appropriate for funding under this act. But I can't
give you any further details, although I can put your staff in touch
with those who do know.

Senator Forp. Fine. Thank you. I appreciate very much your com-
ing today. If you have any additional thoughts, the record will remain
open through May 9th.

Mr. Bupxrrz. Thank you.

[The statement follows:]

‘STATEMENT oF MARK BUDNITZ, IBXECUTIVE DIRECTOR, NATIONAT CONSUMER
LAw CENTER, INC.

The National Consumer Law Center, Inc. has been providing specialized legal
assistance to lawyers for low income consumers since 1969, We currently receive
funding from the Legal Services Corporation to render such assistance, from
the Community Services Administration to assist lawyers for the poor with
energy problems, from the Federal Trade Commission to represent low income
consumers in rulemaking proceedings and from the Law Enforcement Assist-
ance Administration to study consumer fraud. We have published two model con-
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sumer statutes as well as model utilities regulations. We have published a four
volume Consumer Law Handbook as well as numerous articles. In addition to
assisting scores of legal services attorneys on hundreds of cases each year, our
assistance is frequently requested by Congressional committees, state Attorneys
General offices, public counsels, state legislators, ete. An attorney from NCLC
was a member of the Board of Directors of the National Institute for Consumer
Justice which conducted the most compréhensive study of small claims courts
ever done.

As Executive Director of the Center, I am generally in charge of implementing
the Center’s work program, More importantly for purposes of this statement, I
am specifically responsible for the Center’s substantive work in the area of small
claims courts. In this connection I answer all the reguests legal services lawyers
make of the Center relating to small claims courts, monitor legislative develop-
ments, and so forth.

I am a member of the Steering Committee of the Litigation Section’s Commit-
tee on Consumer Rights of the American Bar Association. This committee is
currently developing a project to experiment with various ways of handling
small claims cases. I am also a member of the Small Claims Committee of the
Massachusetts Public Interest Group. Finally I have represented many low in-
come clients in small claims courts over a period of several years.

The National ‘Consumer Law Center supports the objectives of the Consumer
Controversies Resolution Act. For too long, congumers have been denied access
to effective, inexpensive and fair mechanisms for resolution of their disputes with
businesses. There are still areas of the country which do not have small claims
courts, and those which do exist often have Lecome little more than collection
mills for business. The approach of this Act is to encourage states to develop
sound dispute mechanisms hy supplying federal funds while leaving the detfails
of each state system to the discretion of local jurisdictions.

Because local conditions and resources vary greatly from place to place, we
believe it wonld be inadvisable for federal legislation to condition receipt of
funds upon observance of detailed Congressional requirements regarding the
exact structure of consumer controversy resolutions mechanisms. In addition,
there has not been enough experimentation and study of different strategies and
phro%edltlres for anyone to be confident that any particular structure is invariably
the best.

However, we believe the Act must be strengthened Ly inserting additional
minimum standards and safeguards to insure that federal money is not spent
to create or perpetuate systems which do not adequately serve the needs of
consumers.

DIVERSION OF CONSUMERS FROM JUDICIAT, HEARINGS AND DECISIONS BASED ON LAW

The Act should contain safeguards to prevent funding systems which unfairly
deny or delay a consumer's opportunity to appear before a judge. From several
quarters, proposals have recently been made to solve the problem of court con-
gestion and of judges being bothered with ‘“small” cases, by directing those
cases to others. In regard to the federal courts, the suggestion has been made
to refer Truth in Lending cases to magisfrates. A bill snbmitted last month by
Senator Garn would provide for federal funding to states which establish con-
troversy mechanisms for dealing with disputes over the collection of debts. 8.
1130, Fair Debt Collection Practices Act, 123 Cong. Ree, No. 53, March 25, 1977,

The U.8, Chamber of Commerce has proposed a Model Small Claims Court Act
which in several respects is designed to keep cases away from the judge if at
all possible. For example, a trial before a judge is recommended “only when an
irreconcilable dispute exists.” Model Act, Comment to Section 5.1.

A judge may impose mandatory mediation, and arbitration is also encouraged.
Mediators and arbitrators are not required to base decisions upon the law, Many
low income, poorly educated and timid consumers will be afraid to file suits
under the Model Act because they risk Leing held in contempt of court if the
judge finds they didn’t try hard enough to settle the case bofore filing in small
claims court. Sections 4.2, 5.2 Comment, 7.3 Comment, The Model Act fails to
account for situations in whiceh the consumer has valid reasons for not contact-
ing a merchant to try to vesolve a dispute. See Informal Dispute Settlement
Mechanisms under the Moss-Magnuson Warranty Act, 40 Fed. Reg. 60200, n. 82
(December 31, 1975) (hereafter referred to as Warranty Mechanisms).
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One common result of these proposals will be to deny most'eon.sumers the op-
portunity to have their cases decided by a judge. This is the inevitable effept of
forcing the consumer to go through alternative procedures such as business
sponsored mechanisms, mediation and arbitration, Low income consumers, single
parent heads of household, and the elderly lack the time, patience and resources
to persevere through a multi-layered process. Consequently,' many drop their
claims altogether before getting to a judge. Warranty Mechanisms, 6019(}, 60200,
n. 84, Alternatively, both consumer plaintiffs and defendants are cajoled or
pressured into settlements far less favorable than they deserve.

The language of 8. 957 should be strengthened to prevent funding to states
which, like the Chamber’s Model Act, unreasonably exclude potential consumer
plaintiffs and which unreasonably deny or delay the consumer’s day in court be-
fore a judge by requiring arbitration and mediation.

TFederal Judge Leon Higginbotham has expressed my concern: ... By all means
let us reform that process, let us make it more swift, more efficient, and less ex-
pensive, but above all let us make it more just. . . . Let us not, in our zeal to
reform our process, make the powerless into vietims who can secure relief neither
in the courts nor anywhere else.

Higginbotham, “The Priority of Human Rights in Court Reform,” 70 FRD
134, 159.

Mediation and arbitration can be excellent ways to afford consumers fair and
swift relief in urban areas with congested small claims courts and a long delay
between filing a claim and getting to trial. However, these mechanisms can also
be inappropriate in many cases and subject to abuse. For example, most non-
lawyer mediators and arbifrators cannot decide cases in accordance with sub-
stantive law because present consumer law is far too complex. The best they
can do is to base decisions upon “common sense” or a “rough sense of justice.”

A consumer complaint based on allegations of a merchant’'s misrepresentations
is probably governed by the state’s contract law as well as a fairly new Unfair
and Deceptive Acts and Practices Law. The latter often incorporates by refer-
ence the regulations, orders and decisions made pursuant to the Federal Trade
Commission Act, A complaint in regard to the quality of merchandise often is
governed by the terms of the Uniform Commercial Code, and the federal Magnu-
son-Moss Warranty Act. The former’s provisions can in most cases be applied
correctly only by reading the interpretations of the Code made Ly the local
jurisdiction's courts. The latter must be read in conjunction with lengthy and
complex FTC regulations. Any case involving credit must apply federal Truth
in Lending, the arcane FRB Regulation Z, and state Retail Installment Sales
Acts. In light of the need to understand and interpret such complicated statutes,
court decisions and regulations, non-lawyer mediators and arbitrators are clearly
unqualified if cases are to be decided under the law.

The Chamber of Commerce directly meets this problem in its Model Act, con-
cluding that arbitrators (and presumably mediators), even if they are lawyers,
cannot “realistically” be expected to be able to decide cases based on the substan-
tive law. Therefore, they are authorized simply to follow “good common sense.”
Comment to Section 5.2,

8. 957 would permit funding of state plans following the same approach and
this will be detrimental to consumers. As Senator Ford stated when introducing
his bill, these cases “may be legally complex.” Cong. Rec. $3794, March 9, 1977.
Common sense does not provide any guidance in striking the delicate balance
between the need for a free marketplace which is not unduly tied down by legal
constraints, and the need to protect consumers from unfair and abusive practices.
We have left it to our legislatures to determine that balance, and the courts are
supposed to enforce that balance by applying the law. S. 957 should not provide
the occasion for depriving consumers of their opportunity te have the law
applied to their controversies. The Act should be amended to prohibit mandatory
mediation or arbitration. Arbitrators and mediators should always be lawyers.
See “Redress of Consumer Grievances, Report of the National Institute for Con-
sumer Justice, Recommendations 21 and 22 (hereafter referred to as NICT).
Consumer controversies should be resolved in accordance with applicable con-
sumer protection laws.

One other feature of mediation and arbitration deserves mention: both occur
in private., This can be beneficial to consumers because it is less formal and
formidable than a public courtroom. However, the private nature of the proceed-
ings can walso enable unscrupulous businesses to avoid the public and judieial
scrutiny which a courtroom hearing necessarily involves. The version of the Con-
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sumer Controversies Resolution Act considered by the Senate last year, S.2069,
sought partially to avoid this result by declaring that a resolution mechanism is
responsive to national goals, inter elia, if it provides for the identification and
correction of product design problems and patterns of service abuse Ly (A)
maintaining public records on all closed complaints; (B) bringing substantial
authority and meaningful influence to bear on compliance to correct patterns of
product and service deficiency; or (C) providing information to government
agencies responsible for the administration of applicable laws so they can per-
form their remedial deterrent tasks more effectively. Seec. 8(B) (8). Cong. Rec.
$13303. August 4, 1976.

S. 957 should contain a comparable provision to insure that cases involving
gross abuses and patterns of improper business conduct are dealt with in @
manner which will deter their reoccurrence rather than being hidden in private
arbitration or mediation proceedings.

CONSUMERS NEED SUPPORT SERVICES

Consumers, particularly those of low socio-economic status, will not use con-
sumer controversy resolution mechanisms unless a great deal of support is pro-
vided. Studies have shown that the small claims court and other mechanisms
will continue to be used primarily by business against consnmers unless consumer
claimants are informed about the use of these mechanisms, assisted in preparing
their cases, and assured of an effective procedure for collecting judgments.

The Act should contain additional minimum standards to require an adequate
level of these support services for consumer plaintiffs. Moreover, consumer
defendants must also be assisted. The Act authorizes funding of mechanisms
which allow businesses, including assignees and collection agencies, to use the
resolution mechanisms to sue consumer. Unless consumer defendants are guaran-
teed sufficient support services, the mechanising cannot be consistent with the
Act's purpose of assuring all congumers fair resolution system and of promoting
“better representation of consumer interests.”

The Act does provide minimum standards for vesolution mechanisms in See-
tion 7, but these should be strengthened in the following ways: Subsection (b) (2)
provides for paralegal assisbance. However, as Professor William Statsky stated
in testimony before the 93d Coungress on a precursor to the present bill: “The
keynote of effective paralegal participation in the delivery of legal services is
training.” Hearings Before the Subcommittee on Consumers of the Committee
on Commerce. 934 Congress, Second Session on §. 2928, March 27, April 17, 18,
1974 (hereafter referred to as 1974 Hearings). If a consumer does not have a
lawyer, it is crucial that the consumer have the assistance of a skilled paralegal,
not just a former assistant elerk or a clerical person who has been given the title
of paralegal in order for the state to receive funding under the Act. Therefore,
the Act should require at least a training program in which paralegals would be
instructed so they can meaningfully assist consumers.

Section 7(b) (3) provides that the mechanisms beopen during hours and on
days that are convenient for consumers., Busy courts should also schedule cages
so o person is not instructed to come to court by 9:00 a.m. only to wait until
8:00 p.m. for his or her case to be called. In addition, when introducing the bill,
Senator Ford mentioned courts “located miles away from the consumer’s resi-
dence” as an important deficiency in present systems, and Senator Metzenbaum
noted the inaccessibility of these resolution proceedings in rural areas, However,
the hill does not require the state plan specifically to address how the state
will bring mechanisms within the geographieal reach of those now excluded.
At a minimum, the recommendation of Charles McKenney of Sears, Roebuck Co.,
should be followed. He suggested requiring a suit brought by a business to be
filed in the district where the consumer resides, 1974 Hearings, p. 114. See also,
NICJT, Recommendation 12.

Section 7(V) (4) provides that adequate arrangements for translation be pro-
vided. This should be strengthened by requiring in Section 7(a) (2) that the pub-
lic information program include projects specifically aimed at and in the language
of non-Bnglish speaking consumers, Section 7(b) (4) should require that trans-
lators Le available to assist parties in filing papers, preparing their cases, pre-
senting their cases at the hearing and in proceedings to collect judgments. Bro-
chures should be published explaining the use of and procedures employed in the
various mechanisms available and these should be published in languages other
than Hnglish, where a sizable nqmber of the local population speaks other
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languages. Finally, court forms, especially the summons, should at least have
a warning in languages other than English, that the document is important
and a transluafor is available at the office of the dispute resolution mechanism
to explain the document.

Section T(Db) (6) (D) permits assignees or collection agencies to use the
mechanism “but only in a manner consistent with the purposes of this Act.” The
Act leaves to the state’s diseretion whether or not to permit lawyers to represent
parties. However, if the mechanism is to present a fair procedure, provision
must be made for consumers to be represented when the cpposing party is a
business, assignee or collection agenecy. Many large retail stores, utility com-
panies and collection agencies use small claims courts regularly and employ
very experienced, highly skilled non-lawyers to represent them, NICJ Staff
Study on Small Claims Courts, p. 204. Consumers, particularly the indigent are
at a distincet disadvantage trying to proceed alone against such an adversary.
The Act as presently drafted does not require a level of assistance which as-
sures that consumers will be adequately protected under these circumstances,

The Chamber of Commerce's Model Act requires the small claims courts to
attempt to retain a lawyer who would serve as court-appointed counsel. This
lawyer would be appointed to represent indigent litigants upon request. Persons
serving in this counsel role could be full-time salaried court attorneys, legal aid
lawyers, upperclass law students, or pro bono attorneys. Section 7.1 of the Model
Act, S. 957 should contain a similar provision. If the state allows lawyers to rep-
resent parties in the resolution mechanism, the Act should either require a
state to have a court appointed counsel, or at least a sound system for referring
indigent parties to a panel of pro bono attorneys, to a legal aid office which agrees
to take these cases, or to a law school clinie, If the indigent consumer cannot get
assistance from any of these sources, the consumer should be permitted to have
the case dismissed. Letting lawyers into the mechanism does not automatically
defeat the Acts goals of speedy and inexpensive proceedings.

Small claims courts have devised methods of allowing lawyers in but limiting
their role so they don’t delay the proceedings unnecessarily with formalistic
legal technicalities. Denying low income consumers ready access to lawyers
when they face skilled business adversaries will often defeat the Act's goals of
funding mechanisms which will provide fair and effective resolution of disputes.

If the mechanism adopts a rule banning all lawyers, including law students,
then the mechanism should be required to establish a system of paralegal con-
sumer advocates who could assume the role of representing consumers. See
NICJT Recommendation No, 18,

Section 7(V) (6) (¥) states that consumer controversy mechanisms should pro-
vide a procedure to insure that default judgments are ordered only if the de-
fendant was given adequate notice of the claim and the plaintiff had established
a prima facie case in open court. We urge that this section be strengthened to
provide a standard for judging adequate notice. For evample, 8. 957's pre-
cursor, last year's 8. 2069, provided that if a person other than the defendant
accepted service, the judge must find a relationsghip between that person and the
defendant sufficient to assure that the defendant in fact received notice. Section
8(c) (6) (A). S, 2069 also required the judge to find that the defendant under-
stood the nature of the claim and the proceedings. This should be included in
8. 957 as well, since businesses, assignees and collection agencies are allowed to
use the mechanisms. Low income clients are ofiten bafiled by court forms such as
the summons, and most courts for some reason seem unable to draft such forms
in plain English.

One method to ameliorate this problem is to require the business plaintiff
to send along with the summons a court-approved explanation of the mecha-
nism’s procedure, the defendant's rights, and how the defendant ean protect
those rights. In California, Sears accomplishes this voluntarily by sending each
defendant a copy of the California Department of Consumer Affairs’ pamphlet
on Consumers and Small Claimg Courts. 1974 Hearings, p. 117. This Act should
include a provision to assure that any mechanism which receives funds estab-
lishes a comparable procedure to assure not only that the defendant receives
notice of the claim (see Section 7(b) (6) (E)), but that the defendant is pro-
vided an understandable explanation of what is happening. Section 7(b) (1), re-
quiring forms, rules and procedures easy for potential users to understand, is
inadequate becaunse it would allow the defendant to receive only a summons,
which is inherently intimidating and does not provide the defendant with much
of the information he or she needs to protecting his or her rights.

Another method to help insure that the defendant understands the nature of
the claim and the proceedings is to require bi-lingual court forms and pamphlets.
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Mechanisms funded under this Act should be required to adopt methods such
as these to prevent default judgments from occurring. YWhen the consumer de-
fendant is defaunlted, the Act should require the mechanism to provide a pro-
cedure which will allow the defendant to remove the default judgment easily
when this is justified. First, the mechanism should be required to notify the
defendant that a default judgment has been rendered, explaining the conse-
quences and what the defendant can do to have the judgment vacated.

Second, the defendant should be entitled to have the judgment vacated upon
a showing that plaintiff did not follow required procedures in instituting suit,
notifying the defendant, ete. Finally, the judge should vacate the judgment once
the defendant makes a minimal showing that he or she has a defense which may
require a decision for the defendant or a reduction in damages. Because of the
technical nature of removing a default (to be able to show plaintiff did not
follow proper procednres requires precise knowledge of those procedures), in-
digent defendants should be provided counsel for purposes of the hearing to
remove the default.

Studies have demonstrated that most consumers do not use small claims
courts, and those who use them once, often do not use them again because they
are unable to collect their judgments. Section 7(L) (6) (G) fails to provide ade-
quate minimum standards to assure that mechanisms receiving funds will adopt
procedures to correct these problems. At the very least, the Act should inecor-
porate the recommendations of the National Institute for Consumer Justice. The
NICT found that many plaintiffs do not understand how to collect judgments.
To remedy this, the NICT suggests that court personnel be available to advise
plaintiifs on how to collect judgments and should actually commence the process
for the consumer if necessary. Recommendation 26. Although Section 5(f) of
the Act anthorizes states to use federal funds to compensate personnel who assist
consumers to collect judgments, nothing in Section 7 requires the state to have
such personnel. Instead, Section 7(b) (2) provides that a mechanism is respon-
sive to national goals if assistance, “including paralegal assistance where ap-
propriate,” is available to consumers in collecting judgments. Far more afirma-
tive language is needed. As soon as judgment is entered, the mechanism should
take the initiative in contacting and advising the plaintiff on how to collect and
how the mechanism’s personnel ean assist. The Act should require at least this
minimal procedure.

Fven preferable is the scheme set out in the Chamber of Commerce’s Model
Act which provides for the court to arrange a judgment satisfaction plan im-
mediately after the judge renders n decision in the case, Section 8.2. (This pro-
cedure is followed in some Massachusetts courts.) If necessary, the plaintiff can
resort to a salaried court official for enforcement of the judgment. (The NICJT
also recommends collection by a salaried collector,) Conswumer plaintiffs and
defendants need all of the support services described above, Without them there
is great danger that the controversy resolution mechanisms funded under this
Act wiil at best serve upper and middle income consumers whe have the educa-
tion, experience and resources to persist without the services, or at worst serve
only the interests of business and collection agencies.

INVOLVEMENT OF LOW INCOME CONSUMERS IN PLANNING,
EXECUTION AND EVALUATION

Low income consumers need fair, accessible and effective controversy resolu-
tion mechanisms more than any other segment of the population, What to
others are small claims and judgments, are & month's rent, food and utilities to
the poor. In order to assure that the mechanisms funded by this Act are ve-
sponsive to the needs of the indigent, the Act sliould provide for greater inpuf
fromt them. In this regard we support Section 5(d) (3) which requires that a
state plan include satisfactory assurances that low income consumers have par-
ticipated in the development of and have commented on such plans, However,
Section 5(c¢) (1) should provide for publication of cooperative agreements in
local community newspapers as well as the Federal Register to better assure that
those most affected by the grant will be notified.

We also believe each state should be required to establish an Advisory Panel
which includes low income consumers to help assure that the plan is properly
implemented and to provide an institutional framework for continual input from
cousumers who wish to support improvements as time goes on. )

Last year's 8. 2069 pontained provisions to assure that consumers, particularly
low income consumers, have input during the funding agency’s review process,
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For example, part of the State Administrator's annual report had to include
comments made by low income consumers on the effectiveness of mechanisms
funded under this Act. Section 7(e). S. 957 leaves to the F'TQ full discretion as
to what information will be required in the annual report. We recommend some
minimum requirement to guarantee input from low income consumers in the
review process. In addition, the state should be required to distribute its annual
report widely so consumers can read it and respond to it.

Finally, the Act authorizes funding of nonprofit organizations to accomplish
any of the provisions of Section 5(f). I assume this would allow funding of
business sponsored mechanisms. We believe the Act should contain minimum
standards for funding of such mechanisms beyond listing the allowable uses of
such funds. Our concerns are related to the appearance of a conflict of interest
which is inherent in business sponsored mechanisms, and the absence of data
demonstrating that consumers are adequately protected in these proceedings.
See NICY Recommendation 3 and accompanying comment; NICJ Staff Studies
on Business Sponsored Mechanisms for Redress, p. 119. Compare the strict
requirements imposed by the FTC for Informal Dispute Settlements Mechanisms
under the Magnuson-Moss Warranty Act, 40 Fed. Reg. 60190 et seq., December 31,
1975. At 2 minimum, the Act should include last year’s 8. 2069, Section 6(c)

provision that grants should not be provided to organizations whose mechanism

“daqes not fairly represent the consumers of the services provided.”
THE STATE SURVEY

In addition to the provisions of Section 5(e), states should be required to
include in their survey an analysis of provisions in their laws which could
preclude or hamper a mechanism from achieving the goals of the Act. For
example, the state may have statutes, decisions or court rules which exclude or
severely limit the participation of paralegals and law students, State law may
require a corporation to be represented by an attorney. State laws sometimes
make it considerably more difficult to collect judgments from corporations than
from individuals or other entities. State law may limit the type of remedy the
mechanism can provide so severely that consumers will not be able to obtain
meaningful relief, Laws such as these will have a great effect on the state’s
ability to devise a plan consistent with the goals of the Act. Therefore the Act
should specifically require an analysis of state laws which may conflict with the
purposes of the Act.

TRANSFER OF INAPPROPRIATE CASES

Some cases are not appropriate for the expedited and more informal procedure
of consumer controversy resolution mechanisms. This is particularly true for
complicated cases, cases where the consumer needs a lawyer and the mechanism
prohibits this, and cases requiring the decisionmaker to have substantial legal
knowledge to decide the case and the mechanism does not provide arbitrators,
mediators or small claims judges who are lawyers.

A typical example of an inappropriate case is one in which the consumer needs
discovery. He or she needs a copy of the contract, the company’s payment records,
interrogatories, ete. Without discovery, the consumer defendant often cannot
successfully assert legitimate defenses, Another illustration is the defense which
rests upon an interpretation of an arcane provision in a Federal Reserve Board
Regulation upon which numerous court cases and staff opinion letters have heen
based. The Act should require that a state mechanism provide for transfer of
such cases to the appropriate forum if justice requires, unless both parties agree
to stay in the mechanism.

CONCLUSION

While the National Consumer Law Center supports the objectives of this
legislation, we urge careful consideration of our recommendations. Adoption
of our suggestions would not result in the federal government requiring the
states to conform to a rigid nationally imposed blueprint for consumer con-
troyersy mechanisms. Rather our proposals are designed to assure that the goals
of this Act are carried out.

Senator Forp, Thank you.
The next witness will be Mark Green, divector of Public Citizen’s
Congress Watch.
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STATEMENT OF MARK GREEN, DIRECTOR OF PUBLIC CITIZEN’S
CONGRESS WATCH; ACCOMPANIED BY FRANK WARNER, STAFF
MEMBER AND WRITER, RALPH NADER'S CORPORATE AC-
COUNTABILITY, ARD RESEARCH GROUP

Mr. Green. Good morning. .

Senator Foro. Mark, we hope to use the same procecdure with you,
if you want to go ahead and make some comments your entire state-
ment will be included in the record.

Mr, Greex. I will speak very briefly.

Thank you for your invitation, Senator Ford; and I would like to
thank the committee for its persistence over three Congresses in
pursuing this very important piece of legislation.

With me today is Mr. Frank Warner, who is a staff member and
writer with Ralph Nader’s Corporate Accountability and Research
Group, who will be answering any of the questions that may come up
as well.

Can we imagine a society which said it couldn’t service the $25
burn because it is not economically feasible for doctors or wouldn’t
handle a $50 cavity because it is just too time-consuming, given the
high cost of education of dentists?

Effectively that is what lawyers and the legal profession say to
many Americans. One well-known legal anthropologist wrote: “Law-
yers are probably the only profession that repudiates the majority of
its potential customers and refuses to entrust them to anyone else.”

A large part of the reason for this is the accelerating high cost of
lawyers and their incomes. In 1955 the gross legal product, that is all
that lawyers earned, was $2 billion. By 1972, according to IRS statis-
tics, it was $9.7 billion. It is easy to see how it can get up that high
when legal fees now customarily are $75 to $100 a hour, and up to
$200 an hour in large New York law firms, I found out recently.

This is a terribly old problem.

One of the origins of the small claims court concept, according to
our research, was the Norwegian Court of Conciliation, which was
created in 1797. The monarch then said they were created and estab-
lished to avoid what he called, the gluttony of lawyers, which Judge
Breitel In yesterday’s New Fork T'émes also denounced. So the more
things change the more they stay the same, it seems.

Therefore, small claims courts are terribly essential as a vehicle for
justice because according to the ABA’s most recent survey of unmet
legal needs, two thirds of Americans lack easy access to courts. Small
claims courts are needed not merely because many Americans can’t
getb li%JtO regular courts, but because of the prevalence of consumer bilk
itself,

There are many studies that document this, Among them are Chair-
man Magnuson’s book, “The Dark Side of the Marketplace.” Phil
Schrag’s study, *“Counsel for the Deceived,” many studies coming out
of the late Senator Philip Hart’s Antitrust Subcommittee, and the
book by David Capovitz called, “The Poor Pay More.” They all
document the extreme prevalence of consumer fraud, especially in
urban areas, especially in ghetto areas, which was why the Kerner
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Commission in the late 1960s itself said that consumer fraud was one
of the triggers for urban riots in that decade.

Therefore, Public Citizens very strongly supports S. 957 and I
would like to make just a few brief points in commenting on the
specifics of the legislation. -

First, I think the act permits the interpretation that the State sur-
veys, which can lead to matching Federal grants, would have to be
funded entirely out of State revenues. That survey could be expensive
and burdensome to small States, especially if the survey is quite
thorough. The committee might want to consider being explicit in
the legislation that Federal moneys could fund what you could call
trigger surveys up to a certain amount, dollar amount or percentage
of the study.

Second, hased on the lamentable ILEAA experience, I think the leg-
islation should be quite careful to avoid a huge percentage of the
money going not to small claims courts. It is easy in grant programs
for money to be wasted, as we now well know. For LEAA 95 percent
never ended up in any court related function: it went toward a variety
of experimentation with weaponery. I think the legislation should be
careful or the committee report should be careful in avoiding that
problem.

Third, I would like to make a point that was made by the prior wit-
ness. I understand the thrust of the legislation and its desire to in-
spire experimentation at the State level. That is necessary because we,
none of us, has a monopoly of wisdom of exactly how to correct the
system that has failed. I think we know that it’s failed. But there
are a variety of avenues to correct that.

At the same time we have enough experience to know certain ways
why it’s failed and we may want to, I would suggest, establish a cex-
tain percentage of the moneys appropriated go only to those small
claims courts which fulfill certain standards.

Right now standards are called goals in the act.

I understand the sensitivity, especially in today’s climate, of the
Federal Government mandating or imposing standards on States and
localities. But, of course, the Federal Government grants moneys with
conditions where we have clearly established public policy.

TFederal aid to education is not going to go to a segregated school
in Detroit, for example, and we will agree to that.

T would then suggest the committee consider perhaps 50 percent of
the moneys go to small claims courts, if and only if the courts are run
along certain standards. For example, we know that courts have to be
open a certain amount of time on weekends and evenings to facilitate
the flow of people who work during the day. We know that when
process servers do not serve process, then an enormous percentage of
consumer defendants will default because they never knew about the
proceeding. You may want to require the mailing of a registered let-
ter to be received as a condition of receiving an award. There are a
variety of other standards that early witnesses have documented, as
well as the National Consumer Justice Study.

At the same time you should allow a large bulk of the appropriated
moneys, perhaps 50 percent, to go to what you could call experimenta-
tion programs, demonstration programs.
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A fourth point involves some of the comments of the FTC wit-
ness. I think he was far too modest. He emphasized that the FTC has
little or no experience at grantsmanship. Nor did they in antitrust law
enforcement in 1913, the year after the Clayton Act was passed.

I have full confidence in the Commission and its very consumer-
minded new chairman to pursue excellently this program, if it is indeed
assigned to them.

In addition, the T'T'C obviously has an enormous wealth of experi-
ence in consumer fraud and consumer remedies universe, which it
could profitably tap if it housed this program. It has far more experi-
ence in this area than any other Federal agency I can think of.

Yes; it is in part of an adjudicative agency, as is the Justice Depart-
ment, which is another possibility to house this program. I don’t think
that because it occasionally adjudicates and also investigates and is-
sues rules that in any way would prohibit or tie its hands from having
this program. There is a great compelling logic to havingthe FTC con-
tain this program.

I would also suggest—I hope not to insultingly—that the Commerce
Department and OMB are precisely the wrong place to have this pro-
gram because they have not historically demonstrated concern with
consumer matters that would justify its intimate involvement with
the program that S. 957 would create.

Finally, I emphasized before the huge unmet legal needs on the part
of the publie, because of the difference between their needs and the
price they have to pay to afford lawyers. This country has been ad-
dressing that problem very diligently in the last decade. From greatly
expanding legal services corporations, pro bono work by often young
lawyers in law firms, the imminent creation of an agency for con-
sumer protection, the movement toward delawyering, that is, the tak-
ing of lawyers out of processes where they are not necessary, like un-
contested’divorces.

But none of these in any combination can help consumers solve local
consumer problems. Those claims are simply too abundant and too
small for any eombination of these reforms to succeed in correcting
them. And any who would maintain, as I understand some have that
an agency for consumer protection is enough, that it solves the prob-
lem, doesnt understand the problem snd probably can themselves
afford lawyers and not appreciate what it is like to have a grievance
without a remedy.

So, I would finally again underscore our support for the concept
behind and the overwhelming content of the legislation before us
today.

Thank you.

Senator Forp. Thank you very much, Mark.

The witness that preceded you would expand the legal and paralegal
assistance available to consumers.

You indicate that lawyers are a major part of the problem and
should be banned from the consumer controversy mechanisms. Is there
a middle ground ?

Mr. GreEw. I think there is. .

If you permit lawyers at all in the proceeding, you have to perinit
it, I think, for both sides. The uninformed indigent, the consumer, as
wel] as the business corporation.
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They may not need it the same but the law would treat them the
same.

Therefore, I don’t think lawyers should be involved. They would
needlessly delay and make more complex and more expensive the
proceeding.

I think at the same time, you could have an office attached to every
small claims court, staffed by paralegals or law students providing
counsel and advice to any participant in a proceeding.

Presumably the experienced business employee or lawyer represent-
ing himself or herself pro se wouldn’t avail themselves of that benefit.

But consumers would, I think, who don’t understand the proceeding
well enough, which, I think, would be a distinct advantage. As I am
talking the only standard I can think of to justify a lawyer in the
proceeding itself is if a participant can demonstrate objectively that
they are so uninformed about the process that they need omne, they
should get one.

Now, how do you do that objectively ?

The only criterion I can think of is a demonstration that they don’t
have a high school education.

Senator Forp. You have also recommended to the committee that
the bill contain additional and exacting Federal standards some of
which would require the States to change specific statutes relating
to ‘{%het?ubject matter jurisdiction, venue, evidence, pleading rules, and
so forth.

Do you think the Congress onght to be involved in setting such de-
tailed standards or ought we let the F'TC and the States work that out
when the cooperative agreements are negotiated #

Mr. Green. Some of this would be appropriated for subsequent
rulemaking by the Federal agency, that is true. I think, though, that
for the arcas where this committee is confident there have been abuses
that the remedy is obvious, you should establish the standard. I would
maintain that is true for prohibiting lawyers from the proceeding as
I have described. I would maintain that is true for more diligent no-
tification of defendants in the proceeding.

So for those few major areas, I would urge mandatory standards.
That doesn’t mean the Federal Government is telling the State to
change its law. The State doesn’t have to; it then doesn’t get Federal
moneys. :

Senator Forp. But that is the Federal carrot and stick, again. If you
don’t do this, we will take 10 percent of your Federal highway money
fctlxyay from you, or if you don’t do that we are not going to give you
this.

I think States are getting to the point where they are going to tell
the Federal Government to keep its money.

I have heard in State legislatures, representatives and State senators
say, “well, I’'m voting for this legislation because it is the minimum
we can do to comply.”

That’s not the attitude we want to encourage with this bill. We
ought to encourage progressive experimentation at the State level for
a while rather than be so rigid.

Basically, what we're trying to do is to climinate the burden on the
consumer out there when he’s trying to assert a claim because of some
harm he incurred. That is what we want to do.
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Mr. Greex. I agree if it were very rigid and all the money were
considered on Federal standards, it would offend and deter some States
from participating. What I'm suggesting is that perhaps half the
program, the number is admittedly arbitrary, but some percentage go
to experimentation, where the States would receive money to pursue
their own remedies as they see fit.

I alsp want to urge that to the extent that you add costs on or proc-

esses on these courts you're automatically complicating them—and
bushing them outside the market of individual consumers who can
no longer understand.
. So 1 want to keep them as simple as possible. The only complicating
ingredient I would urge today is an office of paralegal or law student
help to counsel individuals who seek it. Other than that, I think con-
sumers may be deterred and frightened away because, to them, the
law is often an enemy or certainly complex.

Senator Foro. Let me ask you a question, What exactly do yon mean
by the term paralegal?

In my community there is no law school. The closest law school is
150 miles away. This type of help to the consumer is not available.

Mr. Greex. A paralegal is not someone who has gone to law school.
Usually it’s someone who is & college graduate, who is trained or has
worked in a law office, He or she is trained in a law school or institute
or more frequently is trained in a law office to understand legal pro-
cedures and counseling. So that there is no law school in your com-
munity would not make it prohibitive.

Senator Foro. A lot of secretavies in a law office know more than
lawyers. _

Mr., Greex. 1 agree.

Senator Forn. Could a secretary in a law office be & paralegal?

Mr, Grerx. That’s correct.

Senator Torp, Would she or he have to have a college degree?

Mr, Greex. I don’t think a standard like that is meaningful.

Mr, WarNER, Senator Ford, I might make the comment that I think
the proposals that dMark has put forward bere are not exactly wild or
wildly expensive proposals for mandatory Federal standards, I think
that the basic benefit we get out of these mandatory standards is to
the consumer, not, against the consumer in that he would not have to
be worried about how long is his small claims court supposed to be
staying open at nights or what does this law mean or where can I find
a copy of this law?

If each small claims court knows that according to the statute they
have to be open X amount of hours and if they have the standards al-
ready set down, the consumer is not going to be able to go looking at
the act and interpreting it and wouldn’t be able to afford any lawyer
to try to interpret for him. ) e .

Senator Foro, Mark, what do you think of providing for training
seminars for small claims courts judges or the people who actually are
involved in mediation or conciliation, in order to ensure that they
would be knowledgeable of the procedures that they must follow
order to see that the consumer is at least given a fair shake?

My, Green. Is this for the judges in the court to do or the
paralegals?
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Senator Forv. The judges in the court.

. What I am saying is that in order for the State to obtain funding,
individuals serving as a judge or mediator should have at least a 3-day
seminar covering X, Y, and Z.

Mr. Greex. Yes, Minimally, I would think that is a good idea. T
have often desired sentencing seminars for Federal district court
judges so that there is not this incompatibility which seems so offen-
sive. I can see in States there being wildly varying procedures and
habits built up that a seminar statewide for these judges or magistrates
could iron out. You could discuss models of excellence that all could
then imitate. I think that would be a fine standard.

Senator Foro. The model I had in mind is based on the model of the
National College of State Trial Judges. You mentioned LEAA a
while ago stating that 95 percent of those funds did not reach the
proper place, in your opinion, the courts.

What portion of LEAA funds are you talking about? Were they a
certain budgeted amount for consumer protection? What were you
referring to?

Mzr. Grern. Well, the 5-percent figure I mentioned is that amount
which ended up in court-related functions. The others went elsewhere.
This doesn’t mean all the elsewhere was bad. But the 5-percent. number
struck me as too low. Inadequate LIEEAA money went to, for example,
Jocal studies of white collar erime enforcement, mechanisms to resolve
consumer complaints, and I think many studies in the last several
years and within the last year have shown how much went into the
kind of armament that made local law enforcers secure, which was a
waste of resources.

Senator Forn, Well, let’s take this into consideration, I don’t want
to take issue with you, but many of those dollars went into supplying
local law enforcement officials with equipment enabling them to re-
spond and to do a better job.

I can see where there may be some disagreement, and your point of

~-view depends on whether you’re in a metropolitan area or whether
youw're in a rural area as to what you need. There are two sides to that
coin.

My, Greexn. I can understand that. I can also see how in many urban
areas, where studies have shown that 70 percent of supermarkets will
short-weigh meat, where television appliance repair shops will, up to
70 percent of the time, charge more than the serviee rendered, I can
seo in those communities that LEAA funds could have been well in-
vested toward studying the prevalency of this problem and creating
institutions—perhaps like this bill aims to create—to solve them,

Senator Forn. One final question. I have been called to make a
quorum for a vote to report a bill out. You were talking about an
agency like the FTC and you said they could handle it and you
thought they were being vety modest about their position. What
about an agency for consumer advocacy and HEW ¢

Mzr. Green. I'm sorry, did you say the agency for consumer advo-
cacy in HEW?

Senator Forp. The proposed agency or HIEW. Let’s put it that way.

Mr. Grery, The HEW agency I think has been demonstrated to be
fairly ineffective, which is one of the reasons why a centralized ACP
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1s necessary rather than having the separate agencies in each depart-
ment, I think right now I would be against it because the agency for
consumer protection, 7 years later, has a very delicate balance in it.
The Senate version right now for example prohibits it from interven-
g in state proceedings.

If you loaded this new responsibility onte this yet unborn agency,
I think it may disrupt its delicate balance. I can see, however, if the
agency 1s a year or two underway and if it’s working the way the
Senate and the House hope it will work, that it may then want to ad-
minister this program. )

But initially I would be very hesitant to staple onto a very small
and new program such an additional important mission.

Senator Forp. One final question, Mr. DeLong indicated that the
10 percent of the $5 million that was authorized the first year under
the bill was not sufficient for administrative expenses. I suggested to
him that we have 20 percent the first year, which would be $1 million
and then drop it to 10 percent the second year, which would amount
to $214 million. Would you think that would be an appropriate per-
centage, too much, too little?

My, Greex. When you say $1 million, is that the entire amount ap-
propriated for the first year?

Senator Forp. No, $5 million total but $1 million for the agency to
use for administrative expenses.

My, Greex. It would be entively a guesstimate on my part to say
if the number is correct.

Senator Forp. I think we ave all in a guesstimate arca.

Mr. Greex. I understand. I would urge that I think it doable and
efficient for the staff of the committee to tally up how many small
claims courts could benefit from the program and what would be the
cost of the kind of surveys that bill intends to be conducted, and make
some projection. It wouldn’t be difficult, if you called 50 small claims
court officials and see how many might want to participate, to project
downstream what the cost might be the first or second year.

I see your staff shaking their heads, wary of having more work
being imposed on them, but I think they are better equipped than
any of the witnesses appearing before you to make that assessment.

Senator Forp. We do have a study coming from the National Center
of State Courts. Perhaps we can use that study in our deliberations,
too.

[The statement follows:]

STATEMENT OF MARK GREEN, DIrtoror or PuBLIc CITizen's CONGRESS WATOH

‘When John Wilgon of Cleveland, Ohio heard in early 1913 that the new Con-
cilitation Branch Court might do something about his $10 worth of two rugs and
piece of carpet lost by a storage company, he was curious. When he found
this court offered him a quick, simple, and fair settlement without the need of
a lawyer, he was startled, as it seemed long ago that attorneys and their price
tags had made justice and the courts luxuries only the rich could afford. On
March 18, 1913, Wilson became one of the first consumers to win a case against
a business in small claims court.

To Roscoe Pound, then Dean of Harvard Law School, it appeared the Cleveland
small claims court would be the first of many similar “people’s courts” to sweep
the nation. Pound, who had called it “a denial of justice” to drive anyone to
hire a lawyer for a small claim, observed that the fact lawyers were not tak-
ing up many small cases was no reason to conclude the cases were unworthy of

dr
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adjudication. ¥*May it not be that we have been assuming foo lightly that what
is unprofitable for tthe lawyer is unprofitable for the law?” he said.

Sixty-four years later, unfortunately, we can still ask that question. According
to former Attorney General Ramsey Clark, “Ninety percent of the lawyers rep-
resent just ten percent of the people.” The lawyer monopoly is defended by the
American Bar Association, which, under the rubric of professional ethics, works
diligently to keep the supply of attorneys low, the demand for them high, and
competition between them non-existent, Thus, the Association’s earlier defense
of “minimum fee gchedules,” now declared to be illegal price-fixing by the Su-
preme Court, and its prohibition of attorney fee advertising and “unauthorized
practice of law” committees are examples of its self-serving protectionism. So
were the ABA's desperate struggles against no-fault car insurance, when it
seemed the demand ef auto negligence litigation might dry up, and against
group legal sexvices, when it seemed lawyers were actually prepared to compete
in serving members of organizations such as labor union, churclies, or fraternal
associations.

The result: high fees which operate to price most Americans out of the market
for justice in this country. By the mid 1970's, according to law firm consultant
Daniel J. Cantor, the average praciicing lawyer was earning $40,100 and the
average partner in one of the largest 50 Washington, D.C. law firms over
$100,000-—which is easy to understand as legal fees based on an expensive fee-for-
service basis increases to $70, $80, $100 an hour for many attorneys.

Most Americans can’t pay this entry fee. Surveys of unmet legal needs from
the early 1940's through the ABA’s most recent effort in 1976 indicate that fully
fwo-thirds of all Americans do not have ready access to lawyers; when the survey
asked respondants whether most lawyers charged more than they were worth,
629% agreed. ,

All of which makes understandable George Bernard Shaw'’s lament that “all
nraofessions are conspiracies against the laity"—and which underscores the New
Yorker cartoon of a distingiushed looking attorney and an anxious prospective
client, which carried the eaption, “You have a pretty good case, Mr. Pitkin. How
much justice can you afford ?”

If some Americans want to buy Cadillacs, they are free to do so. But if others
want Toyotas the choice should be theirs. So top with the legal justice system.
The alternative of low-cost, quick remedies must exist for those who can’t afford
the Cadillans and Covington & Burlings. A mass society must make available
forms of mass justice.

One vehicle to accomplish this result is the small claims court, which hears
cases involving small amounts of commerce in relatively informal settings. But
these forms are not available to all consumers. While every state today provides
for small claims courts by stafe statute or local court rules, in the states (Arizona,
Delaware, Louisiana, Mississippi, Montana, South Carolina, Tennessee, Virginia,
and West Virginia) there are, in fact, no small claims courts, and.in several
other states, the courts serve only a few urban areas. An estimated 41 million
Americans lack access to small claims courts,

This should change if this committee’'s Consumer Controversies Resolution
Act becomes law. The bLill is intended to encourage the States to establish or
improve mechanisms, such as small claims court, which can settle ordinary con-
sumer disputes in a simple, inexpensive, quick, convenient, and fair way. Pro-
vided the “State Plan” of a state meets Federal guidelines, 8. 957 would allow
the Federal Trade Commission to administer matching funds for up to 70 percent
of the State’s nev- effort in this area,

The bill w 10 address the known deficiencies of existing small claims
courts—such wunecessary complexity and formality., Of course, simplicity
and informaiiis+ 40 not mean there are not rules. And what might seem the
loosest procedure to someone accustomed to jury trials in superior courts might
be utterly intimidating to a first-time plaintiff in a small claims court. One court
with a veputation for reassuring the overawed consumer is the Harlem Small
Claims Court. There bilingual translators are on duty at all times, and “com-
munity advocates” and paralegals arve ready to help consumers prepare the right
sort of evidence (a photo of that table damaged by the movers, or a bill indicating
the dry cleaner did have those shirts) and provide the correct names of the busi-
nesses they sue (Benny Smith’s Shoe Stores, Inc., not Benny's Shoes).

The Harlem court and every other New York small claims court, do not
hear cases brought by corporations, partnersghips, and associations. In this way,
these courts are not distracted from the individual consumer they should be
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serving and they avoid another of the problems plaguing the courts: the problem
of collection agency abuse. Often corporaticns and their collection agencies have
turned small claims courts against consumers, For example, one survey dis-
covered that corporations had brought 2200 of the 2900 Washington, D.C. small
claims cases filed in June, 1972, (The ratio is about the same today.)

To preveni businesses irom bogging down small claims courts with their
debt collections, Kansas, Nebraska, and Ohio already limit mass filings to five,
ten and 78 claims, respectively, per year, But if barring businesses merely
places the consumer defendant in a more expensive court, it might be better fo
keep the small claims of businesses in the small claims court where a con-
sumer might more easily defend himself or herself. The staff of the National
Institute for Consumer Justice admitted it did not know whether or how many
business creditors would go to another court if they were deprived of small
claims courts. It suggested in addition to mass filing limits that corporations
be alloted certain days of the week for their cases. One great advantage: “if
corporation brought u flood of cases . . . they would only be jamming up their
own calendar.”

Just as an end must come to the dominance of business creditors, so should
an end come to the role of lawyers themselves in the small claims court process.
Perhaps the best way to avoid the complexity, and cost inspired by lawyers is
to avoid lawyers altogther in this system of settling small grievances. In the
Cambridge, Massachusetts small claims court, the NICJ staff found that busi-
ness defendants were represented about 20 percent of the time, while con-
sumer defendants were represented only three precent of the time. Business
plaintiffs had lawyers in about 64 percent of their cases against consumers, and
consumer plaintiffs had them in 17 percent of their cases against businesses.

Because the presence of lawyers does not make for a simple, informal atmos-
phere in which an average consumer can expect equal consideration, eight states
(California, Colorado, Idaho, Kansas, Michigan, Nebraska, Oregon, and Wash-
ington) have banned lawyers from their small claims courts. In Hawaii, attorneys
are not allowed in landlord security deposit cases. In Illinois, they appear only
in the Cook County Pro Se Court. In Massachusetts, unless both sides have a
lawyer, a lawyer may not take an active part beyond offering information. In
Minnesota, lawyers are permitted only in the Minneapolis-St. Paul courts. And
in Montana, where there are no small claims yet, the law says there will be no
lawyers unless both sides want them.

Another debilitation for many small claims courts is the way they tolerate
process servers, those people authorized to take summonses to consumer de-
fendants, who can dump the sumionses in a figurative sewer, and then file false
affidavits swearing the summonses have been served. For the process servers, the
“sewer service” saves time, money, and perhaps the aggravation of traveling
into high crime areas of a city. For defenseless consumers, however, it means not
having an opportunity to appear in court, defaulting, and finding that a small
claims court is ordering them to pay bills they were unable to contest.

Judge Peter Katsufrakis of the Los Angeles small claims court, for example,
told this Subcommittee in 1974 that in the 55,000 cases filed from 1972 through
the first three months of 1974, 27,000 defendants defaulted, and between 85 and
90 percent of those defendants were consumers. Since absentee judgments have
been high, and since sewer service has been recognized as a fact of life behind
many of these defaults, California, Wisconsin, and ofher states require, before
any default judgment is entered, that the plaintiff present at least some evidence
to prove the claim.

WWhatever the reason, consumers—perhaps discouraged by needless complexity,
harassing lawyers, non-serving process servers—are not exploiting the full
potential of small claims courts as a grievances mechanisin, By any measure, the
number of cases brought by consumers is small. An 18-month 1970-1971 study
of the Roxbury, Massachusetts small claims court found that only 173, or 12
percent, of the total 1,431 small claims cases were filed by consumers. And a two
and a half month 1972 study of the Los Angeles small claims court reported
consunler actions amounting to only 624, or 14 percent, of a total 4,435 cages.
“Recent research into dispute resolution among the Zapotec Indians of Southern
Mexico,” wrote anthropologist Laura Nader and attorney Linda Singer last year,
“vevealed that they have far greater access to and general use to digpute resolv-
ing mechanisms than do citizens of the United States.”

Not that there isn't need for it. In a study of 2600 urban households, con-
ducted by Arthur Best for the Center for Study of Responsive Law, one purchase
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in five, or 20 percent, generated dissatifaction—although only one-third of
these problems were reported to anyone. Studies of local consumer fraud—
including the Dark Side of the Marketplace, David Caplovitz's T'he Poor Pay
More, Sen, Philip Hart's many studies, and Professor Philip Schrag's Counscl
for the Defense—document the prevalence of every-day ripoffs that altogether
can destroy the dquality of life for many urban residents. Indeed, the Kerner
Commission in the late 1960’s asserted that local consumer fraud was a signifi-
cant cause of urban riots.

Increased information and visibility can make a difference in the utilization
of small claims courts. In 1871, when radio station WLWC in Columbus, Ohio
began playing spot announcements about small claims courts, the court’s caseload
doubled in two weeks, Convenience and scope make a difference too. When small
claims courts are not open on Saturdays or after work hours on weekdays, or
when the courts are not close by, many small claims cases are not worth the
time and effort. When dollar jurisdictional limits (they range from $150 in

Texas to $3000 in Indiana) are not high enough to include at least those cases that- .. --

are_nct worth-pursuing-in=Tegular court proceedings, large numbers of cases
involving faulty products, poor service, and misrepresentation are shut out.

Finally, some consumers may be discouraged from participating in a small
claims system if they see that even when they win, they may lose. Winning
Isw't Bverything, a study released by the New York Public Interest Research
Group in September 1976, revealed that 81 (41 percent) of 76 successful plaintiffs
in a 1974-1975 two-week sample, and 32 (44 percent) of 78 successful plaintiffs
in an early 1976 one-week sample had yet to collect any of the judgments awsrded
by the Queens County, New York small claims court. Not only twas there diffi-
culty finding the assets of losing defendants and getting a sheriff to collect the
judgments, several defendants escaped payment because they had been sued under
their trade names rather than their legal names. The problem extends beyond
New York to include most small claims courts, and only slowly are states apply-
ing proposals which might efficiently deal with it.

Given this tension between unmet legal needs and the cost of lawyers, and
given the gap between the potential and the performance of small claims courts
to date, 8. 957 can make a signal contribution to justice in America today. Its
intent, and the persistence of its sponsers through three Congresses, is laudable.
In the view of Congress Watch, certain approaches and mechanisms can help
insure that the Consumer Controversies Resolution Act fulfills its mission. With
this in mind, we offer the following observations on particular points of 8. 957.

1. Like the National Center for State Courts, we are concerned that funding
state plans through state executive agencies might result in a repetition of the
LBAA distribution pattern which gave less than five percent of that agency's
money to state court systems. It is unacceptable to have 95 percent of this con-
sumer redress money going to small claims courts. Demonstration grants can
of course prove valuable seeds, but it is essential to support of forums like small
claims courts which have demonstrated their potential impaet, whatever their °
current imperfections.®

Small claims courts do not monopolize the small grievance remedy field. Other
mechanisms, such as mediation, are and will continue to be important instruments
of consumer redress. The very successful Boston Consumer Council, for example,
takes consumer complaints over the phone, mediates 70 percent of them, and
arranges voluntary settlements in 75 percent (53 percent of the total) of those
cases it mediates. Most of this mediation is conducted over the phone or through
the mail, and costs consumers little time.

2. The requirement in Section 5(e), that each state conduct a comprehensive
state survey before it can get any federal money, is appropriate. But for smaller
states the cost of this survey might prove a substantial hurdle to the rest of the
program. Congress should consider matching funds of up to 50 pereent, and a
dollar limit, for these surveys.

3. Instead of its current general guidelines, the Act should establish manda-
tory standards for resolution mechanisms in order for them to obtain federal
funds—excluding demonstration programs where you would desire experimenta-
tion. Since we know from substantial experience what has not worked and what
is minimally necessary for an inexpensive consumer complaint mechanism to
succeed, why not mandate standards (as the National Highway Traffic Safety

LiConsideration could therefore be given to a requirement that states use at least half
of the money to establish or Improve small claims courts,
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Act does) rather than create a large amount of discretionary authority (as the
FCC has). For example, perhaps half of the appropriated money could go to
demonstration programs which: Offer equitable remedies, as well as money
awards; Waive adherence to rules of evidence ; Allow suits against businesses or
corporations under the names they use in transactions with the public as well
as under their exact legal names; Permit the individual plaintiff to choose the
small claims court, within a single judicial district, in which fo bring suit; and
Require' that business and corporate plaintiffs sue any individual defendants
a certified first class letter containing a business reply post card on which the
defendant can agree to settle or demand a trial; Require defendants to tell the
courts, immediately preceding trial, the location of the bulk of their assets and
their place of employment; Provide plaintiffs information on the location of
assets and the place of employment of the appropriate defendants, when plaintiffs

« . are unable to collect judgments; Require penalties, three times the judgment

amount, for nonpayment of judgments by businesse and corporations; Require
that claims collectors (sheriffs, marshalls, etc.) serve as a salary; and Have
available a fund to advance amounts necesgary to cover the expenses of claims
collectors. The fund could be reimbursed when the collector collects.

And all federally-funded consumer redress mechanisms, including small claims
courts, ought to: Provide that at least half their operating hours he on weekends
or in evenings of weekdays. Provide for translators for each non-Hnglish speak-
ing group that represenfs some established percent of the population in the
areas served.

4. The two federal bodies who would be the best home for this program are
the Justice Department and the Federal Trade Commission-—the former because
the program is largely an adjudicative one and the latter because small claimsg
courts largely resolve consumer grievances. In addition, the newly selected heads
of both agencies have expressed their strong interest in improving the system
of justice to service those now shunted out of it—a viewpoint essential to the
success of this pioneer effort. The Committee, in my view, should oppose any
efforts to locate the fund in an OMB or Commerce Department, since such de-
partments have not historically demonstrated a coneern or experience in the
kind of dispute resolution that S. 957 focuses on.

The evidence is overwhelming that for most Americans legal justice is a
glittering illusion, that the phrase “everyone is entitled to a lawyer” must be
amended to include . . . if you can afford them.” A growing Legal Services
Corporation, increased pro bono work by lawyers and an Agency for Consumer
Protection at the federal level are all better equipping unrepresented groups tc
defend themselves. But no combination of them can resolve the thousands of
small, local consumer grievances that continue to go unattended. To argue that
an ACP moots the need for an S, 957 is rather like saying that since we have
a fourteenth amendment we don't need any Civil Rights Act. Only those whe
can now afford to buy justice could be so callous as to be blind to the need for
your legislation.

Senator Forp. I appreciate your coming today and thank you for

your helpful testimony. The hearing is adjourned.
(Whereupon, at 11:30 a.m., the hearing was adjourned.)







ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS

STATEMENT OF CONSUMER FEDERATION OF AMERICA

Consumer Federation of America is a federation of 220 national, state and
local non-profit organizations that have joined together to espouse the consumer
viewpoint. CF'A and its meinber organizations represent over 30 million consumers
throughout the United States. Among our members are Consumerg Union, pub-
lisher of Consumer Reports, 17 cooperatives and credit union leagues; 45 state
and local consumer organizations; 66 rural electrie cooperatives; 27 national and
regional organizations ranging from the National Board of the YWCA to the
National Education Association; and 16 national labor organizations.

CFA enthusiastically endorses legislation to improve the manner in which
consumer controversies are resolved. Legislation protecting consumers is of
little value without effective mechanisms for enforcing the rights of consumers
under such legislation. Too often consumers, particularly low-income consuiners,
do not know where to turn when their rights have been infringed upon, particu-
larly if the economic loss involved is not substantial enough to warrant the
hiring of a lawyer. If consumers do attempt to use small claims courts they
often find that either the courts are not available at hours when as a practical
matter they are able to appear or that the jurisdictional limit is so unreasonably
low to allow their claims to be brought. ¥lven once in a small elaims court, con-
sumers unduly intimidated by or disadvantaged when pitted against the small
claims “pro’s” who regularly haunt the courts on behalf of their business clients
may be treated unfairly. Too often successful consumers in small claims experi-
ence the extreme frustration of not being able to collect their judgment because
of inequitable or nonsensical procedural hurdles,

Concerning the specific provisions of 8. 957, we would like to make the follow-
ing observations:

1. Baecution of Judgment.—Subsection 5(a) specifies the criteria against
which States must assess existing mechanisms for resolving consumer contro-
versies in order to qualify for grants. Conspiciously absent is a requirement that
the State determine if consumers are able to collect on their judgments. Small
claimg courts are notorious for the inadequacy with which judgments are ex-
ecuted on behalf of consumers. Typically a consumer bringing suit against a
corporation will find that the defendant does not show up until it is in danger
of default. This subjects the consumer to wagted time and frustration. Once the
judgment is entered, businesses are often lax in their payment. As a result,
many consumers simply abandon their claims, Those who pursue their right to
collect on a judgment must hire a sheriff or a constable to execute the judgment
in most states. A determination of the ease of collection for consumers is vital
to an evaluation of a system of consumer controversy resolution mechanisms.
Provisions should be included which instruect the States to make this concern
a priority in devising their state plans.

CFA would like to present two specific suggestions for improvements in small
claim court procedure:

CFA endorses the implementation of a procedure whereby the defendant, when
served with process, would be given a card to fill out and mail to the plaintiff to
indicate an intention to appear in court. If such notice is not provided by the
defendant, he/she would automatically be declared in default.

Specifically addressing the problems encountered by consumers in collecting
judgments, CFA passed a resolution, af its most current annual meeting, that:
CFA urges that consumers who obtain civil judgment be allowed immediately
following the rendering of that judgwment (at the discretion of the trial judge) to
question the defendants as to their assets.

(67)
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9. Use of Funds—Paragraph 5(e) (7) authorizes the commission to al_low
states to use part of their funding to sponsor programs of non~proﬁt.orgzun.za-
tions. The significance of this avenue of implementing programs for improving
consumer controversy resolution mechanisms should be given more emphasis in
light of the history of non-profit organizations in this field and the gogls of the
legislation. Non-profit organizations have shown themselves to be both interested
in and competent at providing education to consumers about the nature and use
of small claims courts. Further, it makes sense to have an outside group evaluate
the effectiveness of the state plans. .

We would like to emphasize the advantage of channeling funding direectly to
non-profit organizations, rather than through the states. Such funding woqld
assume o greater liklihood that the citizens of all states are benefited. The in-
adequate concern with small claims courts, characteristic of many of those states
which need the most improvement will tend to mean that these states with the
greatest need will be the last to take advantage of this legislation, In such areas
the work of non-profit organizations is impressive, but obviously increased fund-
ing is sorely needed. For example, Northern Arkansas consumers are enjoying
a new and important service, thanks to the joint efforts of Arkansas Consumer
Research, a private citizen action group located in Little Rock, and Municipal
Judge Joel C. Cole. Until this year, Arkansas consumers have not had the benefit
of a small claims court.

ACR has published a booklet to serve as a guide for consumers using the small
claims court. In addition, because the pilot project has met with such success in
Pulaski County, ACR is working to set up a small claims court for Southern
Arkansas. The new court ig receiving about 20 inquires a day, and legal aids
attorneys have told ACR Director Glenn Nishimura that it is alleviating their
worlkload because people are using the court without lawyers.

Similarly, in Massachusetts, Massachusetts PIRG has taken the initiative over
the years to offer advisory services, print booklets, and press for legislation to
improve the courts. :

Consumer groups such as the Consumers League of New Jersey have compiled
leaftets to help people in Hling claims in small claims courts and proposed legisla-
tive improvements of the system, but are limited in activity and effectiveness by
a lack of funds.

8. Jurisdictional Limit—Section 7(b)(5) sets as a goal of the Act that the
amount in controversy limitations is adequate to permit most consumer disputes
with the district to be resolved. We feel that this standard is not explicit enough.
It is very important that consumers be able to bring any claimg in small claims
courts which are too small to make it worthwhile to hire a lawyer to bring the
case in a civil court.

The cost of attorney services therefore might be an appropriate yardstick by
which to measure the proper size of a jurisdictional limitation. The States and
the I'ederal T'rade Commission should be given some further guidance than the
vague standards provided in the Act to assure that the jurisdictional limitation
is in faet high enough to allow small claims courts to serve vonsumers as
intended, .

Creating a viable efficient small claims court system in the states wiil in-
crease public eonfidence in the courts and help prevent consumers from being
exploited in many instances. CI'A supports this legislation and hopes that the
%)loinés mtised in this statement will be addressed before the bill is considered by

1e Senate.

STATEMENT OF NATIONAT, CONSUMERS LEAGUE

The National Consumers League urges the prompt enactment of 8. 957.
TFounded in 1899 'to defend and promote the safety, health and economic well
being of workers and consumers, the National Consumers League is the country’s
oldest consumer organization. Since its inception, the National Consumers League
has fought against abusive and unsafe conditions in the workplace and un-
scrupulous practices in the marketplace. Leaders such as Louis Brandeis, Felix
Frankfurter and Bleanor Roosevelt enabled the League to represent the American
worker and consumer most effectively. On the basis of its history of helping to
meet consumer and worker needs, the League supports the Consumer Contro-
versies Resolution Act.
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Today the husiness community—including the United States Chamber of Com-
merce—and consumer groups find themselves in ahnost unanimous agreement
that our judicial system has failed to provide accessible and effective consnmer
justice. Agreement is also widespread on the absolute necessity to supplemen_t
our judicial system with fair, effective, inexpensive mechanisms for the expedi-
tious resolution of consumer disputes.

The deficiencies in our legal system of handling consumer grievances have
serious cousequences which must be addressed if our society is to meet the basic
needs of its citizenry. Bquality before the law in our society is not only a con-
stitutiomal right. It is an essential prerequisite for a just and effective legal
system—and ultimately for a stable and responsible society. If one segment of
our population is effectively barred from the legal system, the confidence of our
citizenry in the fairness and viability of our entire democratic system is
serionsly shaken. The unavailability of our legal system to a great majority of
our citizens contributes to the feeling of alienation, substantially inereasing the
consumer sense of powerlessness., Beeause effective deterrents to deceptive,
unfair or fraudulent practices by merchants are lacking, the inaccessibility of
onr legal system also perpetuates injustices in the murketplace.

The Consumer Controversies Resolution Act is designed to promote the develop-
ment and proliferation of effective complaint resolution mechanisms by both
the public and private sectors. It authorizes the Federal Trade Commission to
establish an Office of Consumer Redress. S. 957 further authorizes the Commis-
sion through this office to enter into cooperative agreements with states and to
provide states with financial assistance of up to 70 percent of the total estimated
cost for the development or improvement of complaint handling mechanisms.
The Bill provides that the Commission shall review the operation and effective-
ness of the state plans and may withdraw assistance if these plans do not serve
the purposes of the Act. States receiving assistance must make surveys of the
existing state and private consumer controversy resolution mechanisms, The
Commission may also make discretionary grants of up to one an one-quarter
million dollars in 1978, not to exceed five million in 1979, to local governments
or to non-profit organizations for research and demonstration projects. The
Commission is empowered to issue regulations detailing criteria which must be
met in order to qualify for the assistance provided by the Act, in addition to the
standards specified in the Act itself.

The type of consumer controversy resolution mechanism contemplated by the
Act encompasses small claims courts, arbitration, medintion and similar proce-
dures, 8. 957 outlines principles to which the state mechanisms must conform
in order to qualify for assistance, including adeguate publicity, participation of
consumers in the development of the plans, availability of paralegal assistance
to the parties, expeditions noun-technical procedures, and easy accessibility of the
mechanism (Section 7).

The need for an informal grievance-solving mechanism has jong been rec-
ognized. Indeed, a substantial amount of empirical data exists on specific features
which are essential if the mechanisms are to sucered in providing effective,
expeditious and responsible dispute resolution. For example, the National In-
stitute for Consumer Justice in its study of small claims courts recommended
}va)&s of strengthening that particular mechanism, including the use of federal

unas,

Because we are familiar with the problems and much of the relevant data,
the National Consumers League believes certain sections of S. 957 sheuld be
strengthened.

We recommend that Sections 6 and 7 of 8. 957 be more specific in order to
ensure that monies appropriated under the Act will be used to provide the types
of effective grievance resolution systems which will, in fact, meet the needs of
consumers,

The League supports the objectives of Section 6 which are to provide funding
for demonstration projects by local governments or non-profit organizations. How-
ever, the League is of the considered opinion that the Congress should provide
some guarantee on which types of demonstration projects are entitled to federal
assistance. Guidance is needed to ensure that this Act will, in fact, achieve its
essential goal of providing realistic operational hearing mechanisms for con-
sumer disputes. The League suggests that Section 6(b) be amended to indicate




which types of demonstration projects should be funded, including those which
would raise the following issues:
1. The costs, ability and willingness of the respective parties to pay, related to
different types of consumer disputes.
2. Relative level of consumer and business confidence in the mechanism in
terms of whether the:
(a) mechanism is a single or multi-membered panel;
(b) members have professional or lay, including consumer, qualifications;
(¢) mechanism is empowered to render a decision based on the statements
of the parties and papers submitted without hearing witnesses, conducting
cross examinations, and the like; and
(d) right to appeal exists, or does not exist.

~or 2: “Extent to~whitk -constuners  prefer a prompt hearing-and—are willing $o-

travel reasonable distances to an appropriate location or are willing to defer
the hearing pending the scheduling of a travelling hearing mechanism.

4, Impact of the type of claim or amount in suit on consumer or business
parties’ preferences for small claims courts, arbitration or other grievance-
solving mechanisms.

5. Hxtent to which electronic communications technology, such as video-con-
ferencing and closed circuit TV, can provide effective hearing mechanisms for
parties gecgraphically separated.

The League believes that Section 7 of 8. 957 should be amended by adding the
following conditions to which @ consumer controversy resolution mechanism
must conform in order to qualify for federal support:

1. The mechanism must provide not only for the hearing and resolution of
disputes, but also for mediation and conciliation services. It is not clear from
the wording of Section 7 that concilation and mediation services must be pro-
vided. Experience has shown that a substantial number of consumers’ grievances
can he satisfactorily resolved through mediation and conciliation, provided both
parties to the dispute know that the claimant has the opportunity and abiiity
to submit the dispute to a hearing body which has power to decide the dispute.
Hence, an effective grievance-solving system must offer all these features as part
of @ single system if it is fo meet the needs of both the consumer and business
parties to the dispute.

2. Where a state plan contemplates that fees and costs will be paid by the
parties, the plan should also provide for waivers of these fees and costs, in whole
or in part, if a party is indigent or has insufficient financial resources to invoke
a hearing body.

8. The hearing body must be impartial and independent in regard to funding
and job security, Its member, or members, must be drawn from unimpeachable
sourced, Consumers and business must participate in their selection, either at the
time of the dispute or when the basic panel is being created.

4. The resolution mechanism must have an adequate administrative infrastruc-
ture capable of (a) assisting consumers to file or defend their claims, and pre-
pare their cases or defense; (b) acting as spokesperson for the consumer during
the hearing if so requested by the consumer party; (c) helping the implementa-
tion or collection of any award made; and (d) providing expert witnesses when
necessary to the resolution of the issues. Section 7(b) (2) appears to apply solely
to consumers’ use of these mechanisms as party plaintiffs which will not always
be the case,

5. The decision of the mechanism must be in writing and must contain a state-
ment of its rationale in sufficient detail to inform the parties of the reasons and
bases for the decision, All decisions must be capable of enforcement,

The League urges that these conditions be written directly into Section 7.

In conclusion, the National Consumers League believes that a Bill providing
federal funding for the establishment of consumer controversy resolution mech-
anisms is essential and long overdue. However, the League also believes that
acting on the basis of current experience. Congress must ensure that funding will
not, be dissipated on mechanisms which will not meet the established needs of
the parties. Similarly, Congress must ensure that the proposed demonstration
projects will focus on realistic problems and will not be wasteful of precious
resources directed to research and study without operational significance. The
League's proposed amendments to the Bill are not in any way designed to detract
from the objectives of 8. 957 to promote innovation and exprimentation. They
are designed, we believe to ensure that 8, 957 will achieve its goals to establish
effective, fair and inexpensive consumer controversy resolution.

e
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S'rmn\im'r oFf CHAMBER OF COMMERCE OF THE UNITED STATES OF AMERICA

The Chamber of Commerce of the United States recognizes that consumers
as well as business have a right to the protection of their interests by govern-
ment, Businessmen at all levels should work constantly to anticipate and preclude
government involvement by :assuring that consumer problems are addressed volu-
tarily, effectively and expeditiously to maximize consumer satisfaction. How-
ever, we realize that, in some instances, government involvement is necessary,
Promotion of effective consumer redress, as mentioned in Section 2(a) (6) of
S. 9537, through a cooperative funetioning of both public and privately-sponsored
mechanisms, wiil make available to consumers more avenues of redress and there-
fore, increase the speed with which satisfaction can be obtained.

Through its limited complaint handling mechanism, the National Chamber
has found that consumers are very concerned about products and services which
were paid for but never received. In particular, automotive services and mail
order purchagses seem to be popular areas of complaint, Recently, another
practice has surfaced——that of sending invoices for advertising that was never
ordered,

In many instances, the complaints we receive involve companies that :are not
located in the same state as the complaining consumer, In these situations, con-
sumers go directly to national government, business and consumer groups. They
are uninformed as to the availability of redress mechanisms within their com-
munities or their states.

In view of this, the state surveys provided for in Section 5(e) would be vital
to the improvement of consumer redress mechanisms, Many consumers are even
unaware that state consumer protection agencies are available to assist them.
Therefore, provision should be made that the findings of the survey, particularly
“the nature, number, and location of consumer controversy resolution mecha-
nisms within the State” (Section §(e) (1)) be made available to consumers. Such
public information is the core of the success of any consumer program.

The National Chamber is unable to comment on the funding provided for in
the bill, As with other witnesses, we would only be guessing as to how much is
actually needed. However, we hope that only a limited amount will be spent on
administrative activities. It is imperative that the funds be spent on assuring
adequate personnel to provide assistance to consumers in the preparation and
resolution of their claims and collection of judgments (Section 5(£) (1)), public
education and publicity on available mechanisms (Section 5(f)(3)), and con-
tinued research and development of better mechanisms (Section 5(f) (6)).

It is a well known fact that, while the amount of money involved in consumer
controversies each year is considerable, the amount in any one controversy is
often not large. But, what must be kept in mind is that a small amount to one
consumer may be a large amount to another. Therefore, no claim is necessarily
a “small” ¢laim. For this reason, the National Chamber has developed a “Model
Consumer Justice Act”, 2 plan for revision of the small claims courts. Our model
could very well serve as the mechanism model for state systems as provided in
Section 7 of 8. 957.

Based on research done by the National Institute for Consumer Justice, the
Chamber’s model Act provides for a small claims court system that is truly
consumer-oriented. Our Act is somewhat more specific than many of the provi-
sions of 8. 957, and thus might be congidered by the Committee as a guideline to
be written into the bill. (A copy of our model Act is attached to this statement.)

Section 7(b) (1) provides that the court supply legal and collection assistance
to consumers. Not only does our Act provide for clerks and ombudsmen to assist
consumers in the filing of their claims, but it also provides that the court act as
the collection mechanism after a judgment has been rendered. As is obvious to
all concerned with consumer redress, collection of a court judgment is often ex-
tremely difficult. Winning a decision but not collecting that 1udgment in many
cases, amounts to no victory at all, Therefore, we are proposing that after a
decision is reached by the court, the court would fashion a payment plan be-
tween the parties. Any plan arrang:ed by the court would be adopted by the judg-
ment loser under oath, While the parties are still present, the court would enter
a writ of execution in accordance with the payment plan which would be executed
upon failure to satisfy the judgment.

If the defendant failed to begin payment on the judgment, the plaintiff would
make a good faith effort to collect. However, should he fail, he would inform the
court, which would serve ag the collection mechanism,

93-736 O~ 77 ~5
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Section 7(b) (3) provides for greater accessibility of the courts on weekends
and evenings. Our model recommends that courts be open at least one evening a
week and one Saturday morning a month, In this way, those who wish to use
the court would not be asked to lose time and money by taking off from work.
However, it should be noted that this provision is subject to the demands on the
court by the community, and such extra sessions may be eliminated if the court
finds them unnecessary.

We also suggest that the court be located within the community it serves, A
formal courtroom is not necessary; any public building would serve the purpose.
In this way, potential litigants would not be discouraged from using the court be-
cause of having to travel to a downtown or distant location.

We suggest that Section 7(b) (5) of S. 957 be made more specific by stating that
the jurisdictional limifution of the small claims courts be $1000. This amount
would allow consumers to obtain redress on most major goods and services.

‘We concur with Section 7(b), that early resolution of controversies is impor-
tant and that informal means should be provided to achieve this goal. Our model
Act provides for mandatory pre-trial meetings between the parties—either in
private or before a mediator so that an attempt can be made to avoid a court
proceeding. Arbitration would also be available as an alternative to a court
hearing.

The use of small claims courts by collection agencies and assignees has long
plagued the system. Therefore, we suggest that Section 7(D) be strengthened by
imposing a mass filing limitation on these groups, as well as upon individuals,
to prevent the court from being monopolized by any one party. Depending upon
the caseload, the amount of time allotted to one group would be decided by the
judge. However, no more than 509 of that time should be allotted to non-
individual claimants.

We also recommend that a provision be inserted in 8. 957 prohibiting lawyers
from representing litigants in the court. Neither businesses nor consumers would
have representation, buf lawyers would be allowed in the court for consultation
purposes, and, if a party wished legal assistance, such assistance would be pro-
vided. Procedures in the small claims courts should be so informal that attor-
neys are unnecessary. This prohibition would place all litigants on equal footing.

‘We commend the framers of S, 957 for its repeated emphasis on public informa-
tion relating to available redress mechanisms. While the Magnuson-Moss War-
ranty/Federal Trade Commission Improvements Act provides that mechanisms
be mentioned in all warranties, too often consumers are lax in their respon-
sibilities and do not read far enough into the information provided. Or, they
just assume that their only recourse is to go to court, which is simply too expen-
sive for many. This bill would eliminate that expense, as well as provide the
necessary publicity. Flyers in supermarkets, libraries and post offices, and any
other means of communication, such as “puhlic service” spots on radio and tele-
vision, would provide an invaluable information service to consumers.

8. 957 would provide the incentive for states to study existing consumer res-
olution mechanisms, to add new mechanisms and to change old wmethods that
are no longer serving the public as they should.

The Chamber of Commerce of the United States supports the concepts con-
tained in 8. 957 and recommends its passage with the changes outlined above.
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MODEL CONSUMER JUSTICE ACT

When a consumer has exhausted every av-
ailable avenue of informal redress of a com-
plaint, his last resort is the small claims court.
However, the small claims court system, for
the most part, has acquired a “collection
agency” image that does not serve the con-
sumer's interest.

The Chamber of Commerce of the United
States has drafted a Model Smali Claims
Court Act which we feel can make the small
clalms court system more responsive to the
needs of the community it serves; one that
will meet company and d
has branch courts outin the community offer-
ing easy access toall citizens; Is open evenings
and Saturdays to meet the needs of the work-
ingman; takes cases up to $1,000; does not
allow collection agendles to sue; schedules
hearings within one month of filing; and has
follow-through procedures and authority to
assure that its judgements are paid,

The following pages contain the text of the
Chamber's Mode! Act with Drafter's Com-
ments. Attached as Appendices | and 1! are
case studies of the small claims court systems
in New York City and Los Angeles. These are
working models, indicating revision of a small
claims court system Is possible and that it can
be successful.

A synopsts of the Actis provided for refer-
ence in Appendix [il.

A copy of the Act without Drafter’s Com-
ments Is avallable upon request. The Act
without Drafter's Comments s reproduced in
a format sultable for use by state legislatures,




TITLE, CONSTRUCTION,

Section 1.1 (Title)

This Actshall be known as the Model Smalt
Claims Court Act.
Sectlon 1.2 (Rules of Construction; Pur-

67

PURPOSES

COMMENT
Many Americans are unable to resolve
thelr grievances inexpensively, falrly,
quickly and effectively. Small claims
courts have not been established nation.
wide and thus remain Inaccessible to many
lal; Where extant, small claims

poses)

{a) This Act shall beliberally construed and
applled to promote its under! P
and policies.

courts have failed to fulﬂll their intended

Part I

tinuing and widespread publicity of the
court on an organized basis; additionally,
the Act removes any deterrents confront-
Ing prospective litigants from prosecuting
or defendlng a claim in the small claims
court by delaying, rather than abolishing,
any advantages they would obtain by sulng

{e} The underlying purp
of this Act are to—
{1) establish

and policles
an ble, co 3
and informal forum in the small claims
court in which the small claims of all
complainants can be resolved and red-
ressed Inexpensively, expeditiously,
fairly and effectively, and
(2) maximize the use of the small claims
court by publicizing its avallablllty and

purpose of providing an | ive and
convenlent fomm in whlch disputes are ef-
fectively and swiftly resolved, Jurisdic-
tional limits remain too low and avalilable
remedies too restricted to permit redress of
major and common grievances; court
hours remain too inflexible, court locations
too inaccessible and court avallability too

blicized to permit c fent and
regular court use; court procedures remain

removing those di
prospective litigants from prosecuﬁng
or defending a claim therein.

too and cases too protracted to
facilitate the expeditious resolution of grie-
vances; unequal representation of counsel

Ins too and the of
default judgements too frequent to permit
faimess tg the litigants; litigation expenses
remain too high to permit the inexpensive
resolution of disputes; abusive court prac-
tices and use by collection cles remain

or defending in the regular civil court inthe
first Instance, Accordingly, a claimant
does not lose his right to appeal a decision
of the small claims court, as the right to
appeal that decision is afforded both par-
ties {see Section 8.3); further, while the
right to full representation by counsel Is
denied the litigants in the small claims
court (see Section 7.1}, it is fully avallable
to both on appeal; and finally, while fury
trials are unavailable in the small clalms
court (see Section 7.2), as incompatible
with the essential informality of the court,
they are available, where the right exists,
in a trial de novo on appeal.

The Model Small Clalms Court is de-
signed so that litigants want to use It and
can use it because the court is fast, fair,

s d .

an and

oo widespread to secure the trust and at-
tract the claims of individual complain-
ants; and finally, too many judgements re-
maln fied to permit the effecti

1,

b the litigants do not Irr
lose any rights or safeguards by litigating
l!\ereln. The Act is intended to achieve the

fore unrealized p of the small

re-
solution of disputes.

To effectuate Section 1.2 (b) (1) of this
Act, community courthouses, evening and
Saturday hearing sessions, a public rela.
tions program, curbs on abusive court
ices, a high Jurisdictional & i

ble and y relief, inal fil-
lng and service fees, quick hearing dates,
short continuances, simple filing and ser-
vice procedures, curbs on the role of coun-
sel, immediate )udgemcnts, court respon-

slbility in collectil
ity and flexibllity axe prescribed.
So designed, this Act, by bllst a

court so structured, has a concomitant
purpose in Section 1,2 (b) (2) to attract as
many disputants to the small claims court
as possible, thereby tving di in
thls informal forurn without the delay and
expense that attend thelr resolution (n reg-
ular civil courts. To maximize the use of the
small claims court, the Act prescribes con-

claims court by maximlzlng the use of a
forum In which grievances can be swiftly,
Inexpensively, falrly and effectively re-
solved and redressed,
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COURT ESTABLISHMENT, GENERAL ADMINISTRATION

Sectlon 2,1 (Court Establishment)

{a} There is hereby established in each
county a small claims court as a sepa-
rate division of either the county civil
court of general jurisdiction or a civil
municipal court sltuated within the
county.

(b} The administrative judge of the civil
court of which the small claims court is
part shall the establish

COMMENT
Section 2,1(a). As the instrument by
which a statewide system of small clalms
courts is established, this Act, and in par-
ticular this provision of this section, is in-
tended to avoid the delay and di 1

claims court is situated Is mandated by this
p on to fmp! the blich

of the small clalms court and appoint an
administrative judge of the small claims
court to {ster it. In imp) ing the

results which might eventuate were the
} 1 il d and re-
quired by statutory authority to take the

in ¢ such courts. Ac-

of the small claims court and shall ap-
point a judge from such court to serve
as the administrative judge of the small
clains court. .

{c) The administrative judge of the small
claims court shall the court

cordingly, this provision serves as the
statutory mandate creating small claims
courts throughout the state, leaving to the
counties {see Comment to Section 2.1{b))
the responsibility to Implement thelr estab-
lishment

as provided by the provisions of this
Act, Including the assignment of civil
court judges to the smalf elaims court
on any reasonable basis he deems ap-
propriate.

The success and effectiveness of the
small claims court depend in no smalt part
on the trust of the public in it and the ease
and economy with which it is established.
As a division of the regular county or
municipal court, rather than as a distinct
entity, the small claims court will enjoy
legitimacy in the eyes of the public and will
become operational both swiftly and eco-
monically by utilizing the facilities and per-
sonnel of a functioning system.

In view of the varying characteristics of
local court systems, this provision is flexi-
ble in establishing small claims courts in
either county courts or in municipal courts
within counties. Pursuant to Section
2.2(a), the state body established by the
governor to oversee the establishment of
the small clalms court shall determine
whether the small claims court in each
county should be a division of the county
court or a municipal court. The small
ctaims court should be placed in the court
system which can most efficiently adminls-

'y 3

establishment of the small claims court,
the administrative judge of the civil court
would work with the administrative judge
of the small claims court in providing court
space, personnel and funds for the small
claims court and, where deemed approp-
riate, in providing for branch courts of the
small claims court in those counties that
maintain branch county courts throughout
the county or In those cities that maintain
branch city courts throughout the city.

Section 2,1{c). It is envisaged that the
administrative judge of the small claims
court would be a member of the civil court
of which the small claims court is part and
would be appointed to that post in any
manner and for whatever duration deemed
appropriate by the administrative judge of
the civil court. This provision does not
foreclose the possibility that the adminis-
trative judge of the clvil court shall likewise
serve as the administrative judge of the
small clalms court.

The administrative judge of the small
claims court shall administer the court
pursuant to the provisions of this Act. In-
cluded in his duties is the assignment of
regular coust judges to the small claims
court inany manner he deems appropriate,
The use of regular court judges in the small
claims court further enhances the legiti-
macy of the small clalms court; it also pro-
vides an experienced diversified pool of
part-time small claims court judges. It Is

ter it in light of the particul is-

tics and needs of the community which the
county encompasses, In counties contain-
ing large metropolitan areas served by
large municipal courts, smal! claims
courts might best fulfill their purposes as
divisions of those courts. Wheve a rural
community contains few, if any, sizable
municipal courts, the small claims court
should be a division of the county court
system,

Sectlon 2.1(b), In order to secure the
local judicial supervision necessary to

hieve the orderly impl of this
Act and the orderly administration of the
small claims court, the administrative
judge of the civil court wherein the small

plated that the administrative
Judge of the small claims court will assign
these judges to the small claims court ona
rotating basis with each judge serving on
the court for two weeks to a month at a
time. A full-time small claims court judge
would not have the varied judicial experi-
ences and the same aura of authority as
regular civil court Judges. Additionally, the
volume of small claim cases in certain
courts might not warrant a full-time small
clalms court judge.




Section 2.2 (State Supervisary Agencies;
Community Advisory Panels)

fa} The governar shall name or establish
an appropriate state body to—

{1} insure and oversee the Implementation
of the establishment of small claims
courts throughout the state i:ursuant to
Section 2.1, and

{2) oversee the operation of small claims
courts once established.

{b) Pursuant to Section 2.2{a}{2}, the state
body shall establish community advisory
panels in each county or municipality in
which a small clalms court is located.

{1) The community advisory panel shalibe

69

COMMENT

Section 2.2(a). This provision provides for
a supervisory state agency which would
insure and oversee the implementation of
such courts throughout the state and
would oversee their operations once estab-
lished. An effective statewlde system of
small claims courts can best be achieved
by coordination of the small claims court
by 2 central state agency. By overseeing
the implementation of small ¢laims courts
throughout the state, the agency would in-
sure that the courts are established

tewide and ly with

observing the conduct of the small clalms
court, this provision provides that the state
agency established pursuant to Section
2.2(a) itself establish community advisory
panels to represent the interests of the
community in which the small claims
courts are lacated by assisting the agency
in fulfilling its purpose of overseeing the
small claims court system and encourag-
ing the utitization of the court by publiciz-
ing its availability, The community advis-
m'y panel so imagined would serve as an
tonal link both bet

one anuther. as intended by the Act. By

comprised of rep
of the community

{2) The duties of the community advisory
panel shall include, but shall not be
limited to—

{a) assisting the small claims court in
the selection of arbitrators and
mediators;

(b} promoting the use of the courts;

{c) serving as a Jaison between the
court and the community and the
community and the state body es-
tablishing it, and

{d) maintaining a continuing review of
small claims court operations and
filing an annual report relating
thereto with the state body estab-
lishing it.

the aperations of the court
once establlshed the agency would ascer-
tain the success with which the courts were
satisfying thelr mandate to provide lnex-
pensive, fast, falr and effective justice; the
agency, by a th lysis of the

the court and the state agency and the
court and the community it serves, and
would thereby enhance the effectiveness of
the court,
Chasen by the state ageacy in whatever
manner and for whatever duration it deems

courts, could correct the deficiencies of ane
court by applying therein the successful
practices of another, Finally, the agency
would thereby develop a statewide network
of small claims courts of equa! quality,
each benefiting from the experience of the
other and all in unison providing swift and
effective Justice for small claims through-
out the state.

While the exact structure of the state
agency is not described by this provision,
the Act contemplates that the agency
would be established as a division of an
extant state body, such as the attorney
general's office, or, where funds permit, as
a separate independent state agency. It is
imagined that the governor would appoint
a director or co-directors to head the
agency, who would in turn appoint a staffto
carry the mandate afthe agency Into effect,

Section 2.2(b). To obtain the continuing
perspective of community based groups in

tate, the bers of the panel
would be voll ity resident:
who would assist the court in matters in-
volving community relations and affairs;
the panel could aid in the selection o{arblk-
rators, mediators and court omt
and could promote the use of the court by
whatever methods it deemed appropriate.
At the same time, the panel would closely
observe the operations of the court and s
impact on the community, reporting the
same to the state agency establishing it. So
designed, community advisory panels
would involve the court and the commun-
ity with one another and would apprise the
state agency of the effectiveness and suc-
cess of the court in attracting and rasolving
the gri of




Sectlon 2.3 (Courthouse Hours; Location)
{a} The administralive judge of the small
claims court shall provide that the court be
open for the filing of claims and the adjudica-
tion of coniroversies during its regular work-
ing hours and during at least one evening a
week and one Saturday moming a month.

{b) Alternatively, the court shall insure that
the court remain open for such purposes at
such hours and days as will enable litigants to
conveniently utilize it.

{c} As prescribed by the ad t
judge of the small claims court, claims shall be
filed and/or heard in the courthouse of the
municipal or county court of which the smalt
claims courtis part or in a sultable and conve-
nient community facility.
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COMMENT
Section 2.3(a). A familiar lament of the
users and critics of the small claims court
is its unavailability for filing claims and
hearing cases at times when litigants can
most conveniently utilize it, Many potential
claimants forego the small clzims court
and leave their grievances unredressed be-
cause they cannot afford to lose work time
to prosecute claims Involving relatively
small amounts, Tofacilitate the accessibil-
ity of the court and the i of lts

latitude is thereby investedin the adminis-
trative judge of the small claims court,
such latitude Is the only {easible method by
which this feature of the small claims court
can be effectuated. It is assumed that the
adminlstrative judge will, in most in.
stances, especially in small claims courts
in sizable metropolitan areas, schedule at
least one evening session a week andjor
Saturdny sesslon a month, if not more,
| difficulties the court

litigants, the small claims court shall re-
matin open, therefore, during some regular
non-working hours so that those who
would not otherwise leave work to prose-
cute their claims will be able to use the
court without leaving work, There is no
ideal court hour scheme that best effec-
tuates this proposal. This provision pre-
scribes minimum filing and hearing ses-
sions during evenings or Saturdays. The

thereby encounters, the court can, how-
ever, in the exercise of its good judgement,
depart from the requirement of Section
2.3(a) via Section 2.3(b).

Section 2.3{c). In addition to conducting
hearing sessions in the courthouse utilized
by the regular court of which the small
clalms court is a divislon, a small claims
court may, as prescribed by the adminis-
(ratlve judge of the small claims court,

exact number of evening
Saturday sessions a month hinges on the
peculiar needs of every

tons a week or heari in appropriate places in
the This latter al is
Some d by the inh ly informal na-

communities, with a large labor force,
might need many evening and/or Saturday
small claims court sessions to effectively
handle the many claims at convenlent
hours; at the other extreme,

ture of such hearings. If the rules of the
hearings are informal, the atmosphere of
the hearings should be kept informal as
well, Litigants will feel more at ease and
less Intimidated by such informality. This

composed largely of tetired persons would
have little need for evening or Saturday
sessions, Responsive to the normal neces-
sity of evening andfor Saturday hearing

1 the primary provi: of this sec-
tion prescribes that the courts be open for
the filing of claims and the adjudication of
controversies during at least one evening a
week and one Saturday morning a month,
in addition to the court’s regular working

atmosphere can be created by conducting
hearings in small rooms with only the es-
sentlal actors In attendance, either within
the courthouse or community facility.
Legitimacy and judictal authority, how-
ever, would attend such relaxed and infor-
mal courthouse or community hearings by
the presence of the Judge in his robes.

A suitable community facility would be
ane well-known to the community and well

hours, More ing and/or S: day ses-

daptive to such heari An office or

stons should be scheduled if the demand
warrants it.

Section 2.3(b). The court hourscheme of
Section 2.3(a) remains flexible by 2.3(b),
which qualifies the previous provision by
permitting the court to remain apen for
filing claims and hearing cases at such
times as will enable litigants to conve-
niently utilize it, as determined by the ad.
ministrative judge of the small claims
court; this provision thus contemplates
that the court will schedule hearings only

room in a llbrary, church, school or post
office would all be suitable places to con-
duct hearings. Another room would
perhaps be necessary to seat the waiting
litigants and the court's administrative
persannel,

A convenlent community facility would
be one that is not unreasonably distant
from the community that would utilize it. A
facility centrally located within the com-
munity would best serve this purpose.

PSS H

b as an e

during regular working hours when the
volume of cases and/or the I of

to courthouse hearings have much to

litigants does not warrant evening or
Saturday f While jerable

d th {ves, Hearings con.




ducted in the would b
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commonplace anddiscernable occurrances
and would b much less I !
than heari ducted in the d

munity and would thus be spared
the trip to a distant courthouse. Litigants
would be more likely to avail themselves of
such ble heart Default judge-

courthouse. Litigants would generally re-
side in close proximity to the situs of com-

Section 2.4 {Court Personnel}
The administrative judge of the small
claims court shall staff the court with the per-
sonnel necessary to effectively operate the
court, Including a court ombudsman, whose
duties, prescribed by the administrative jucge
and consonant with the provistons of this Act,
may include, but shall not be limited to—
(1} apprising iitigants of hearing dates;
{2) assisting litigants in the preparation of
their cases;
{3) serving as court appointed

Alat,

ments might decrease due to the ease with
which a defendant could attend a hearing.

COMMENT

In overseelng the small claims court, the
administrative judge of the small claims
court shall staff the court with the person-
nel necessary to insure its effective opera-
tion. The clerk and judgement collector
(see Section 8.2) of the small claims courts
are two such court officials,

The diverse needs of a court and the
litigants who use it cannot be adequately
served by a court clerk, whose duties are
primarily admi in nature, This

and judgement collectors;
{4) identifying abuses of the court by litig-

provision provides for the engagement of a
court official, denominated a court om-

ants, soliciting cc response to
the efficiency and effectiveness of the
small claims court and relaying all find-
Ings to the court; and

(5} publicizing the availabllity of the court
to the community.

Section 2.5 {Rules of Court)

To the extent that they are not inconsistent
with the provisions of this Act, rules of prac-
tice prescribed in the civil court of which the
small claims courtls partand rules adopted by
the administrative judge of the small claims
court to implement this Act shall apply to all
claims litigated in the small claims court.

bud: who shalt function, inshort,asa
court jack-of-all-trades; he shall serve the
courts in many areas which have been
heretofore largely neglected by the courts,
His duties would be as wide ranging as the
needs of the court. The court ombudsman
could supplement the service of process
machinery by attempting to contact the
defendant by phone after service by mall
has failed andfor informing the parties,
once served, of approaching hearing dates;
he could assist the partles in the prepara-
tion of thelr cases by telling them what
they should bring to court (In greater detail
than the information supplied the claimant
and the defendant when the claim was filed
and the notice served) and what they can
expect in the way of courtroom proceeding
in the hearing (or arbitration), and alding

COMMENT

Many minor procedural rules must be

dopted to imp! the provisions of
this Act. Rules fashioned by the adminis-
trative judge of the small claims court or
those prevailing In the regular civil court
can be applied to small claims court pro-
ceedings provided they are not Inconsls-
tent with the provisions of this Act. While
reposing considerable latitude in the ad-
ministrative judge of the small claims

In short, the community hearings would
facilitate, to an extent probably unrealized
inmost downtown small claims court hear-
ings, the visibillty and accessibility of the
court and the speedy, informal and just
resolution of disputes,

them in the procurement of necessary evl-
dence; he could serve, pursuant to Sectlons
5.1and 8.2, as a court-appointed mediator
and/or judgement collector; he could serve
as a lialson officer between the small
claims court and the regular court of which
the small claims court {s a division, keep-
ing the regular court apprised of develop-
ments and problems in the small ¢lalms
court; he could serve as a watch-dog over
the court’s practice, procedures, adminis-
tration, use and impact on the community,
spotting abuses and relaying all findings
and recommended corrective actlon to the
court; and finally, In addition to whatever
other duties he might perform to the ben-
efit of the administration of the small
claims court, he could serve as a public
relations officer of the court, publicizing
and encouraging Its use to the community,

It is contemplated that the court om-
budsman would be a full-time, salaried
court official and a resident of the com-
munity in which the court Is sltuated, The
requirements and funds of some courts
might warrant more than one court om-
budsman. When properly utilized, as they
are In, Harlem's community coust (there
called community advocates), the court

aud: would be an luable asset
to the small clalms court In facilitating
the eftective administration of the courtand
in maximizing its use.

court. this sectlon contemplates that the
administrative judge shall always be .
guided by the spirit of the provisions of this
Act, in addition to the provisions them-
selves, whether he Is exercising his discre-
tlon thereunder or applying additional
rules thereto, in developing a court in
which disputes are resolved efficlently, ef-
fectively, falrly, Inexpensively and swiftly,

9




Part I

JURISDICTION, VENUE

Sectlon 3.1 (Subject Matter Jurisdiction)
(a) The small claims court shall exercise
concurrert jurisdiction with the civil courts
over tort and contract actions wherein the
amount in controversy does not exceed
$1000.
(b) The small claims court may grant
monetary and equitable relief, except that—
(1} monetary reltef shall not include puni-
tive damages, and
{2) equitable relief shall be granted only as
between the parties and shall be li-
mited to orders to repair, replace, re-
fund, reform and rescind.
{c) Class actions are prohibited in the small
claims court.

10
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COMMENT
Section 3.1(a). The smal! claims court
shall exercise concurrent rather than exc-
lusive jurisdiction over tort and contract
actions, While exclusive jurisdiction over

ket of a regular civil court, enables a plain-
tiff to litigate his action in the forum of his
choice and permits the imposition of limi-
tations on the appearance of non-

such actions would 1t ize the
court's use by litigants, an express purpose
of this Act (see Section 1.2(b)(2)), there are
more drawbacks than advantages in grant-
ing exclusive jurisdiction to the small
claims court. While the exercise of such
Jurisdiction by the court would relieve the
congested civil court docket and would, to
effect due process fairess, permit appeals
therefrom for both parties, itis not so clear
that the congestion of the regular court’s
docket is attributable to suits involving an
amount in controversy less than $1000;
few such suits are actually filed in the regu-
tar court. Furthermore, unfairness inhieres
inrequiring parties who wish, for whatever
reason, to litigate their claims before a
regular court, with the formal rules of
pleading, practice and evidence found
therein, to initially submit themselves to a
court proceeding without those for-
malities, Additionaily, as few litigants ap-
peal adverse decisions, however avallable
a trial de novo or a regular appeal may be,
the requirement that disputants litigate
their disputes in a small claims court might
effectively terminate the case completely
when elther party or both might have pre-
ferred to litigate the case in the regular
court in the first instance; and more formal
rules of practice might invade the small
claims court, thereby defeating its pur-
pose, if the exclusive jurisdiction of the
court, despite its de novo trial provisions,
effectively terminated cases therein. Fi-
nally, the court's exclusive jurisdiction
would require that all claims under the

individual clai who can always sue in
the regular courts if barred from the small
claims court,

To maximize the use of the small claims
court by all claimants asserting claims
under the monetary jurisdictional limit of
the court, a small claims court has jurisdic-
tion over all tort and contract actions, in-
cluding those intentional tort actlons—
defamation, false imprisonment and

lich pr i hich are tradi-
tionally excluded from the subject matter
Jurisdiction of the small claims court, and
can grant the panoply of remedies availa-
ble in a regular civil court, subject ta the
limitations noted hereinbelow in Section
2.3(b) (1) and {2). As regular court judges
preside over small claims coutt actions,
they are equipped to handle the same type
of cases in a small claims court as they
regularly handle in the regular court, and
they are likewise capable of awarding the
same type of relief in the small claims court
as they award in the regular court, includ-
ing both monetary and equitable relief.

As prescribed in Section 2.3(b) (1), how-
ever, the court cannot grant punitive dam-
ages. Punitive damages are generally
awarded upon the commisgsion of an inten-
tional tort with an accompanying malici-
ous Intent, and proof of such intent is con-
sidered beyond the evidentiary informality
of the small claims court (even if the award
would fall within the monetary jurisdic.
tional limit of the court); additionally, grea-
ter due process safeguards than are avail-
able in the small claims court are felt

tary jur t of the
court be heard in the small claims court,
thereby precluding the limitation on the
court appearance of non-individual plain-
tiffs when such limitation might be neces-
sarytoinsurethe availability of the court to
individual plaintiffs (see Section 4.1{c)).
In exercising concurrent jurisdiction, the
small claims court relieves, to an extent not
appreciably incommensurate with the

of excl Jurisdiction, the doc-

y to protect a tort-feaser when
punitive damages are leveled against him.
Those torts peculiarly susceptible to the
imposition of punitive damages, i.e., inten-
tional torts, where compensatory damages
would be minimal but where the wrong is




egregious, would thus be most approp-
riately litigated in the regular civil court
where effective redress could be granted,

As an additional limitation on the rellef
available from a smail claims coun, the
court, as prescribed in Section 2.3(b) (2),
can grant equitable velief, asitcandoina
regular civil court and as it cannot do in
many small claims courts th h the
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of the small claims court over tort and con-
tract actions Is prescribed in Section 7.5 of
this Act. Cases posing intricat

small claims court, its monetary jurisdic-
tion should be high enough to cover com.

of fact and/for law, such as complex ques-
tions of prool In personat Injury cases, or
complicated Issues of law in contractual

mon disp over

items and services. Hospital expenses and
appliance and automobile repairs are be-
coming costly and commonplace, While

disputes, which would l:2 most effectivel

higher jusisdi § limits place more at

disclosed, presented andfor resolved
h hthe ial process prevailing

nation, but the equitable jurisdiction of the
court is limited to relief as between the
parties and Includes only orders to repair,
replace, refund, reform and rescind. Equit-
able relief must be available in the small
claims court If the commaon grievances of

in the regular civil courts, may be transfer-
red to the regular court on the initiative of
the small claims court or upen the motion
of elther party for good catrse shown, A

s'ake and thus necessitate Iincreased atten-
thveness to the fairness of the informal ad-
Jjudication of claims, a properly conducted
sma'l claims court proceeding by an ex-
perieaced regular court judge will Insure
that falmess and will accommodate the

personal injury action, asan ple, may
present such detailed medical evidentiary

many clal are to be ad: ly red-

ressed. An equitable order may, in many
Instances, more effectively and economi-
cally redress the grievance of a claimant
than a monetary award. Injunctions and

i or such involved issues of pain
and suffering or lingering Injuries, as to
warrant its transfer to a regular court.

The jurisdictional limit of the small
claims court is $1000; the court cannot

p ralning orders, h
having a wxdespread impact on those af-
fected, should Issue only upon a formal
procedure, and are hence inappropriate
remedies §n a small claims court; addition-
ally, an equitable order of the small clalins
court should pertain only to the partles
appearing in that informal forum,

Another qualification on the jurisdiction

Section 3,2 (Personal Jurisdiction)

The personal jurisdiction of the small
claims court shall be coextensive with that of
the clvil court of which the small claims court
is part.

grant tary reliefIn excess of that sum,
nor can it grant equitable relief the monet-
ary value of which exceeds such sum,
There has been a marked recent trend to
increase the y jurisdictional timi-

plaints arising
from today's caslly marketplace, The
$1000 limit is not the optimum limit for the
court in years hence when inflation will
have decreased the value of taday’s dollar,
‘but it presently serves the purpose of the
small claims court and the litigants the
court serves,

Finally, class actions, which invariably
entail complicated procedural Issues and
Impose sizeable judgements against the
defend should never be litigated in the

tatlon of small clalms courts. The trend
reflects the ever-increasing cost of goods
and services over which many grievances
arise. To further maximize the use of the

COMMENT
The personal jurisdictional reach of the
small claims court should be as wide as
that of the regular civil court of which the
small claims court is part. If properly
staffed and aperated, a small claims caurt
should be able to handle whatever com-
fexities of procedure, jurisdiction and col-
lectlon that arise in eﬁectlng personal ser-
vice and collection of judgements, even if
the state confers ong-arm Jurisdiction on
state courts. A $100 claim may well be as
important to one litigant as a $10,000
claim is to anather, and the small claims
courts and the regular courts should exer-
cise the same personal jurisdiction In re-
dressing the grievances of both claimants.

absence of strict rules of evidence, practice
and substantive law, and hence should
never be litigated in the informal forum of
the small claims court,



Section 3.3 {Venue)

{a) The venue of the small claims court
shall be coextensive with that of the civil court
of which the small clalms court Is part.

{b) Actions commenced in the small clalms
court may be transferred to any other small
clalms court wherein the action might have
been brought on the initiative of the court or
upon the motion of either party for good
cause shown.
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COMMENT

Section 3.3(a). The venue of the small
claims court shall be the same as that pre-
scribed for the civil court of which the
small clalms court is part. While unique in
handling only small claims, the smali
claims coust should not as a result be sub-
Ject to a venue provision any more restric-
tive than that prevailing In a regular court;
the monetary jurisdictional limit of a court
system should not determine the venue
governing the cases litigated therein, At
the same time, as a division of the regular
court, the smail claims court should not
enjoy a venue prescription any wider than
that of the regular court. As with the
rationale in providing the smalil claims
court with the same personal Jurisdiction
exercisable by the regular civil court, a
small claims court can best fulfill its pur-
pose and at the same time remain compat-
ible with the court system of which itis a
division by p a venue p

that is coextensive with that in the regular
court,

Sectlon 3.3(b). As much flexibility as is
conslstent with obtaining the purposes of
the small claims court governs the applica-
tlon of the provisions of this Act. This pro-
viston provides flexibility in the venue re-
quirements of the small claims court by
permitting any action commenced in the
srnall clalms court to be transferred by the
court, when the interests of justice warrant
it, to any other small claims court where
the action might have been brought. If
undue hardship would fall upon a defen-
dant in defending a sult in a certain smal!
clalms court, despite proper venue therein,
as where the court’s venue lies where the
defendant resides or where the claim

arose, and a corporation sues an individual
tort-feaser from Ohio in the smali claims
court in California where the tort arose,

Ithough the nationwide corp could
Just as conveniently sue in Ohio, proper
circumstances exist for the transfer of the
case to a small claims court in Ohio where
the defendant residcs and where the action
might have been brought in the first place.
Simllarly, if the plaintiff should realize sub-
sequent to filing suit in one smal! clalms
court that his witnesses could more con-
veniently appear in another small claims
court, wherein the action might also have
been brought, without any loss in conven-
fence to either party by the change in ven-
ue, good cause might well exist for the
transfer of the case to the more convenient
forum A transfer under this provision may
be prompted by the motion of either party
or by the initiative of the court; in either
case, the transfer should be effected when
necessary to serve the effective, efficient
and falr administration of justice.




7

PARTIES, COMMENCEMENT OF ACTION, SERVICE

Section 4,1 (Who May Sue)

{a) Any natural person or legal entity may
sue in the small claims court.

{b} The court shall impose mass filing limi-
tations on all claimants filing claims In (he

COMMENT
Oniginally envisioned as a couri of the
people, the small claims courts have too
oftent dominated by organizatl

Part IV

Accordingly, Section 4.1(a) permits any
natural pe ersen or legal entlky—mcludlng

corp {on agen-
cles and to sue in the small

including corporations,

t iall 1

and So

small claims court In the manner p t
by the administrative judge of the court.

{c) The court shall not allocate more than
50% of the ime allotted for hearings 1o hear-
Ings of claims filed by non-individual claim-
ants, except that the court may walve this
provision If the use of the court by individual
claimants is not sufficiently high to warrant
the limitation,

(d} The court shall reserve Saturday and
evening hearing sessions, conducted pur-
suant to Section 2.3(a), for c*aims filed by
individuals, except that the court may waive
this provision upon a motion by a non-
individual claimant for good cause shown.

transformed into glorlﬁed collection agen-
cles, many small clalms courts have grown
to alienate the people they were designed
to serve, To correct what Is widely re-
garded as a shortcoming of the small
clalms court system, many small clalms
courts ban corporations, associations, as-

claims court, Sections 4.1(b), {c) and (d)
present limitations on the abllity of non-
individual claimants to appear as plaintiffs
in the small claims count, and thus curbs
the potential abuse which might result
from thelr blanket, unrestralned dght to
use the court,

Sectlon 4.1(b} limits both Indlvidual and

signees or busl ora bination of
them, or all of them.

Recognizing the negative effect of small
claims court monopalization by non-
indlvidual claimants, this sectlon likewise
recognizes the equally harmful consequ-
ences of completely barring all such plain-
titfs from the small clalms court. If an or-
ganization is prohibited from using the
small claims coust, it most likely will pur-

Indlvidual plaintiffs in the number of
claims they may file at any one time or over
any given perfod of time, Mass filing iimita.
tions are imposed In most small claims
court systems to prevent the monopoliza~
tion of the court by the clalms of any one

laf Anexact | 1
the number of clalms that can be filed by
one claimant at any given ime or over any
given period is nof preserthoed by this provis
slon. The admlnl! Judge of the small

sue its grievances in another fashi
either In the costly dvil court litigation i it

clalms court shall impose whatever such

possesses the resolve and ithall to

itation he deems appropriate

do so or by unconscionable coercive tactics
if it possesses the unscrupulous disposition
to do so. In either case, the best interests of
a defendant are served if he can defend
himself against such grievances In the
small claims court; he can rarely afford ta
defend himself in the regular court and he
is oftentimes vulnerable to out-of-court in-
timidation by organizatiopal claimants,
The ban on organizations in the small
clalms court ignores the many honest ore
gantzations that have legitimate claims,
They too should have access to at informal
forum where claims are swiftly and inex.
pensively resolved. Many such organiza-
tlons are smal! family or Individual
businesses which could ill-afford to utillze
the regular court, Many organizations, de~
nied use of the small claims court, are
likewise denied satisfaction in the regular
court where many small claims are prohi-
blted, discouraged or effectively last In the
thicket of docketed cases, And those or-
ion

pl
of practl arebestt htunder
the scrutiny of the court rather than left to
extra-judicial devious enforcement de-
vices.

glven the peculiar characteristics of the
court. This provision contemplates that
the Judge shall impose whatever mass fil-
ing Wmitation is necessary to prevent the
court from becoming the domain of one or
ahandful oflitigants. The limitation should
be such that all claimants seeking to pur-
sue thelr grievances in the small claims
couirt shall have rr ady access to the court
without waiting prolonged periods of time
while a few claimants dominate the court’s
time by the mass filing of clalms. A rule
proscribing the filing of more than ten
clalms per clalmant per month s an exam-
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ple of a limitation the administrative judge
could impose to effectuate this provision.

Another method to insure the availabil-
ity of the court to all claimants, and
thereby further curb the monopalization of
the court by non-Individual claimants, is to
establish a bifurcated court whereln sepa-
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-~
used by Individual elaimants, thus justify.
ing the reservation of hearing sessions to
them, via Section 4.1{c), in order to ac-
commodate their many claims.
Section 4.1{c) remalns flexible, however,
in permlmng the court to walve the hear-

implementing 4.1(c) in order to most effi-
ciently and effectively accomplish the un-
derlylny policy and purposes which moti-
vate this provision.

Section 4.1(d). This provision further
limits the unrestralned use of the court by
non individ lai and facill-

ing session | on

rate individual and individual plaintiff
dtvisi function to date the
claims of litigants. A3 prescribed by Sec-
tion 4.1(c), the court would devise a hear-
ing session scheme by which the amount of
time allotted by the court to small claims
court hearings would be equally divided
between claims filed by individual plaintiffs
and claims filed by non-individual plain-
tiffs. Claims filed by non-individual claim.
ants unilght be heard on Mondays and
Tuesdays while claims by individual

i when the ‘use of the court by
individual claimants does not warrant the
reservation of hearing sesslons to adjudi-
cate their claims, If the court is little used
by individual claimants, there is litile nced
to deny non-individua! claimants the use of
the court when it would not be utilized by
others. Yet, individual plaintiffs oftentimes
do not use the smail claims court because
of the court's disreputable image as a co!-
lection agency; and only by erasing that
image and limlllng the use of the court by

claimants might be adjudicated on Wed-
nesdays and Thursdays,

Hearing sessions so structured would
prevent the deprivation of the free use of
the small claims court to individual claim.
ants, as a deluge of claims by non-
individual claimants would not infringe on
the time allotted to the individual plaintiff
hearing sessions. While the court would
have considerable latitude in effectuating
this provision in the manner it considers
most effective, it would be guided by the
requirement that non-indlvidual clalmants
would not be allocated more than 50%
the time that the court allocates to hcarlng

i such claimant

laimants will individnal
use the court to an extent justifying restric-
tions on nan-individual claimants. In other
words, the justification for limiting the use
of the small claims court to organizational
claimants might post-date and fnot pre.
date the actual imposition of the limita-
tions. The hearing sesslon limitation on
non-individual claimants s initially im-
posed not because the presen( demand ol'
court use by individual

tate:s the uninhibited and convenient use of
the small claims court by individual claim-
ants by reserving Saturday and evening
hearing sessions, mandated pursuant fo
Section 2.3(a), to the claims filed by indi-
viduals. The court's linage as the people's
court is enhanced and its use thereby In-
creased by reserving the court to individu-
als at such times as they can most conve-
alently utilize the court. As noted In the
Comment to Section 2.3{a), individual
claimants can most conveniently prose-
cute their claims during evening and/or
Saturday sessions; they do not lose work

" time and money by appearing for hearings

at night or on Saturdays. Non-individual
claimants, on the ather hand, can gener-
ally spare an official to represent thelr in-
terests during a daytime heaning session
without great inconvenience or loss of in-
come, and without jeopatdizing the
employment status of thelr representative,
Cir might warrant a waiver of

it, but because the removal of the court s
image as the province of i

this provision by the court for good cause

claimants by such limitations will encour-
age and prompt the subsequent court use

would never monopolize more than 50% of
the court’s time,

Section 4.1(c) Is prescribed in the pre-
sumption that the use of the court by indi-
viduals will Justify the restrictions on its use
by non-individua! claimants. With proper
publicity, as the Act mandates by Sections
2.2{b) (2) (b} and 2.4(5}, the small claims
court will become visible and will be widely

by Indivlduat clat and thus justify the

shown, h , 85 where the prosecution
of a clalm by a small family business during

adaytime session would impose uponitthe
1 PO individual In

reservation of hearing fons to them.
Cognizant of this fact, small clalms

same b c g an
pri ing a clalm during regular work-
inghours. The court's good judgement and

courts should impl t these pr
accordingly. It may well develop, however,
that the volume of cases filed by individu-
als, after the hearing session {imitation has
been imposed for a rec .. e period of
time, does not warrant a numerical limita-
tion as so prescribed In Section 4.1(c). In
that case, in the discretion of the adminis-
trative judge of the smalf claims court, less
stringent limitations on the use of the court
may beapplied, but never to the extent that
individual plaintiffs are unwilling to use the
court due to the overwhelming presence of
organizational plaintiffs, or are unable to
use the court due to a crowded docket of
clatms by non-individual plaintiffs.
Sound judgement should guide the
M tor of the administrative judge in

the i of justice should govern the
waiver clause of Section 4.1(d).




Section 4.2 (Commencement of Action)

{a} Actions shall commence in the small

claims court whenever a qualified clalmant
appears before the ~lerk and requests that his
case be heard.

{b} A qualified claimant is one who-

{1) supplies the court with a full statement
of the claim and the correct name and

" address of the defendant, and
{?) dlans a swomn statement that he has
made a good faith effort to resolve the
dispute with the defendant.
{c} The clerk shali—
{1) prepare the clalm on a standard lorm
upon the information provided by the
claimant:
{2) secure the claimant’s signature to the
claim;
(3} schedule the claim for a hearing at a
time as convenient to the claim as pos-
sible, but not less than 15 days nor
more than45 days from the date of the
filing, and
(4) prepare and present to the claimant a
memorandum stating
{a} the time and place set for the hear-
ing;

{b) the necessity that the claimant

duce all supporting d

recelpts and witnesses at the hear-
ing

{c) the availability, upon request, of
court-ordered subpoenas of wit-
nesses; and

(&) the right to counsel as prescribed
by Section 7.1 of this Act.
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COMMENT
Prescribing procedures designed to
simplify the filing of clalms and gather alt
relevant claim information, this Section is
Intended to further ge the use of

time and money tofile and hear clatms that
would have been resolved out-of-court had
the parties simply discussed it. It Is not
fe to require a clalmant to at-

the court by a simple and effective filing
mechanism.

Section 4.2{a) stipulates that an action s
commenced when a qualified claimant ap-
pears In person before the clerk of the
small claims court, The ¢laimant cannot
commence the action by telephone or rep-
resentative, as he must pay the filing and
service fees {Sectlon 4.3), and sign a claim
form and a sworn statement that he has
made a bona fide effort to resolve the dis-
pute (Section 4.2(b) (2)), at the time the
claim is filed. Further, a full statement of
the claim, with appropriate facts and f-
gures, must be presented to the clerk by the
claimant {Section 4.2{b) {1)} In order to
provide the defendant with accurate and
adequate notice of the clalm against him:
this information {s best known, and can
therefore be best supplied, by the claimant
himself.

Pursuant to Section 4.2(L) (1), the
claimant must also provide the clerk with
the proper name and address of the defen-
dant; otherwise, the claimant is not qual-
ified to file the claim and his claim cannot
be processed by the court. This fundamen-
tal requirement is necessitated by the
court’s Inability to serve a defendant whose
proper name and address 1s unknown. This
provision contemplates that the court shall
assist the clalmant in ascertaining the ac.
curate name and address of the defendant,
although the ultimate burden s on the
plaintiff to provide this information.

Section 4.2(b)(2) Is prompted by the
consideration that it is a waste of court

tempt to settle his dispute before he In-
vokes the Judidial process, Consequently, a
clatmant is not qualified to file a claim with
the small claims court unless he bas signed
a sworn statement that he has made a
good faith attempt to contact the defen-
dant and resolve the dispute. This provi-
sionis intended to obviate the adjudication
of claims suscepfible to out-of-court resol-
ution by minimal settlement efforts, The
provision is not intended to deter or une
reasonably burden the filing of claims in
the small claims court.

Section 4.2(c). The coust enhances its
image and Increases its use by adopting

18
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simplified and filing p es
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1all font

In the latter objective and

and being as accommodating to the plaln-
tiff as possible. To effectuate the former
objectlve, Section 4.2(c)(1) dates that

whenthe or hls witnes-

accommodating the deslres of a plaintiff,
the clerk, pursuant to Section 4.2(c)(3),
shall schedule the hearing at a time and

the clerk of the small claims court shall
take an active role in asslsting the plaintiff
in filing his claim. Simplified claim forms
shall be executed by the clerk upon the
information supplied by the clalmant, but
shall be signed by the claimant after he
verifies its accuracy (Section 4.2(c)(2)).
The clerk, therefore, can ascertain the es-
sential facts of the claim and gather rele-
vant names and addresses; at the same
time the clalmant, who might fall to in-
clude pertinent information necessary to
properly process the claim if he was re-
quired to prepare his own clalm, is spared
the inconvenience and confusion that of-
tentlmes attends the self-preparation of a
grievance form,

date as convenient to the plaintiff as possl-
ble. If the clalmant is an individual and if
ing andfor S {ay hearing

ses will be unavailable at a later time.
Sectlon 4.2(c){4) is designed to further
asslst the claimant In utilizing the small
claims court by apprising him both of his
rights In the small clalms court proceeding

are available, pursuant to Sectlon 2.3(a},
the clerk should so inform the cl

and the evid y requirements neces.
sary to effectively prosecute his claim. To
e this provision, the clerk shall

and schedule a hearing at such time if de-
sired by the claimant. If a hearing three
weeks from the date the claim is filed
would be more to the clai

give the claimant a memorandum inform-
ing him of the time and place set for the
hearing, the necessity of producing sup-

than a hearing four weeks from that date,
the clerk should attempt to schedule the
hearing at the convenience of the claim-
ant,

Sectlon 4.2(c)(3) prescribes the schedul-
Ing of a hearing no sooner than 15 days and
not more than 45 days from the date the
claim is filed, At least 15 days are required
in order to serve the defendant and afford
him sufficient time to prepare his defense.
At the other extreme, a maximum time
perlod of 45 days Is sufficiently long to ef-
fect repeated attempts at service If earlier
service falls. To insure a speedy hearing,
however, clalms should be scheduled for
hearing within 45 days from the filing date
of the clalm. Longer periods might dis-
coyrage the use of the court hy claimants,

porting evid at the hearing, the right
to court ordered subp. for wi

and the right to counsel, pursuant to Sec-
tion 7.1,




Section 4,3 (Fees)

(a) The clerk shall, subject to Section
4.3(b), collect the following fees from the
claimant at the ime the clalm is filed at the
court:

(1) a small fifing fee, established by the
administrative judge of the small claims
cotrt, but never to exceed $10, and

(2) a service fee equal to the then prevail-
ing postal rate for registered mail, re-
turn recelpt requested.

{b) The clerk shall, upon an assertion of
indigénce and request by the claimant at the
time the claim Is filed, walve all or part of the
filing and service fees and other fees required
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COMMENT

This section is intended to further encour-
age and maximize the use of the small
claims court by establishing afee schedule
that burdens the use of the court by claim.
ants to the minimum extent possible; nom-
inal filing and service fees, and walver of
such fees when the interests of justice so
require, are prescribed to effectuate this
intention,

Section 4,3(a). The filing fee collected by

enforcing the requirement that such fees
be exacted. In prescribing the walver of
such fees in such circumstances, this pro-
viston further recognizes the technicality,
formality and delay which would result if a
waiver of such [ees could issue only upon a
formal ln pauperis proceeding; €uch for«
mality would be inconsistent with the in-
formal nature of the small claims court.
Add! lly, as the fees i f, even in-

the clerk from the clalimant whenthe claim
is filed Is necessary to defray part of the
operating expenses of the court and deter
claimants fram fling frivolous claims; the

to obtain y process or other di
provided In this Act.

(¢} The court shall assess the fee required
by this section to the judgement loser, except
that the court may, in the Interests of justice,
or upon sufficient showing of inability to pay,
disallowsuch assessment or allocate the same
between the parties.

filing fee

cluding coflection fees (Section 8.2), are
minimal, the formal In pauperis proceed-
ing Is not warranted. The claimant can ob-
tain a court walver of filing and service fees,

dbythisp while and any other procedural fees prescribed

small, will accomplish these ends to some by the ive Judge, by i
extent. The fee should be one that entalls poverty at the time the claim is filed, It is
p for the clai than he lated that clal volicing bad

more

would incur by simply contracting the de-
fendant on his own. The provision does not
prescribe an exact minimum figure, as no
figure is an Ideal one, but instead pre-
scribes that such fees will be established by
the administrative judge of the small
claims court. Section 4.3(a)(1) places a
maximum limit on the filing fee, however,
as a filing fee should not be so high as to
deter litigants from filing these legitimate
claims which do not involve an amount of
money well in excess of the filing fee. A
filing fee in excess of $10, while an un-
avoldably arbitrary figure, is one which
would in many instances be prohibitive to
potential small clalms court clalmants.

In determining the filing fee to collect
from claimants, the administrative judge,
constrained by the $10 limit, might con-
sider the support requirements of the
court, the amount of the claim, the finan-
clal status of the claimant, the filing fees
exacted In a regular court and the number
of claims filed in any Instance by the claim.
ant, Accordingly, the filing fee might be
firmly established and applicably uniform
to all, or may vary with the claim,

As a fee for service, the court will also
collect a sum equivalent to the then exist-
ing postal rates for registered mail. Such
fee amounts to the exact cost of maiting by
registered mail and is accordingly reason-
able,

Section 4.3(b} recognizes both the in-
abllity of impoverished .claimants to pay
even the nominal filing and service fees
mandated by this section and the unfair.
ness in effectively barring their claims by

faith assertions would be subject to the
contempt power of the court, The court can
walve all or part of the fees, as the financial
status of the claimant requires,

Pursuant to Section 4.3(c), the judge.
ment loser shall in most instances pay the
fees vrequired by this section, If the plaintiff
lost the case and had obtained a waiver of
the fees when he filed the sult, the court
should conduct a quick hearing to ascer-
tain the financial status of the clalmant and
uphold the walver, and absorb the cost of
the fees, if the claimant is found unable to
pay the fees, If the plaintiff loses the case
after paying the fees when he filed the
claim, or if the defendant lases the case,
the losing party will ordinarily be required
to absorb the cost of the fees. The court
may, however, in the Interests of justice,
walve such assessment to the defendant
as judgement loser in suitable cir-
cumstances, as where the defendant lacks
the wherewithall to pay the {ees, or where
the defendant, while losing the judgement,
was the victim of bad faith dealings, Addl-
tionally, the fees may be allocated between
thecl and the defendant, wh
is the Judgement loser, when the interests
of justice as determined by the court so
require, as where the case was very closely
decided and the Judgement loser lacks the
means to pay all the fees, This provision is

ivated by the tderation that fair-
ness is a comerstone of the small claims
court,




Section 4.4 (Service of Process)

I "ervice of process shall be primarily ef-
202 e the courtby registered mail, return
o v ¢ vequestec.

1 If the registered let>r i< returned unde-
livered, the court shall nutsy > plaintiff and
shall permit another attempt at service by
mail or personal service, at the option of the
plaintiff.

(1) Personal service shall be effected by a
county or city sherilf, or his designee,
at a minimum fe., to the plaintiff.

{2) A swom affidavit atiesting to the fact
that the summons has been personally
served shall be signed by the process
server and presented to the court.

(¢} Refusal to accept drlivery of the sum-

mons served p lly or by registered mail

80

COMMENT
With the continued emphasis on simplified
and effective small claims court proce-
dures, this section Is intended to prescribe
a fast, efficient and inexpensive method of
service of process.

Section 4.4(a). The easiest, most effec-
tive and most economical way to apprise a
defendant of a suit against him, otherthan
by telephone, Is by mail. Consequently,
service by registered mall, return receipt
requested, the predominate method of ser-
vice in small claims courts thr

cials, would be motivated to pursue their
assignments in serving all defendants with
equal alacrity, diligence and responsibility.
As personal service would unavoidably en-
tall greater expense than service by mail,
the plaintiff, who must initlally bear the
burden of such expense, has the option to
request the court to assign the claim to a
process server. To avoid possible alterca.

country, is prescribed as the primary
method of service in the Model Small
Clatms Court, Service by certified mail, as

tions b and possible self-
serving fabrications of personal service, a

the cl may not p lly serve the de-
fendant.

Additional protection against abuse of
personal service is provided by the re-

an aliernative to service by d mail,

constitutes good service and may lead to a
default judgement.

{d) Failure tc effect service within 45 days
from the date the action was filed shall result
In a dismissal ot the su't without prejudice.

is rejected by this provision as fraught with
many difficulties; too often the person sign-
lng the receipt is someone other than the
d and it t ly dif-
ficult to determine and prove whether or
not the defendant actually received notice
of the elaim from the subscriber, Only the
addressee is authorized to sign the receipt
for a registerved letter, however, and hence
a defendant could hardly deny a notice of a
claim against him when the court has re-
celved a subscribed receipt for the letter,
Section 4.4{b). As one unsuccessful ef-
fort ut service by registered mail falls
somewhat short of a bona fide attempt to

that the process server support
hls claim that he has served the defendant
with a sworn affidavit attesting to that fact.
‘The court can accordingly cite the process
server in contempt of court if he falsely
swears that personal service has been ef-
fected.

Section 4.4(c}. To expedite the judicial
process and to Insure fairness to a claim-
ant, refusal by a defendant to accept ser-
vice by either mail or personal service shall
be regarded as effective service and may
lead t a default judgement. Alleged ignor-
ance of the contents of an unaccepted re-
gistered letter or the nature of a process
server's business shall not be a defense by

establish contact with the defendant, the
court may send another registered letier to
the defendant when the first letter is re-
turned undelivered; alternativeiy, the
court, only after the fivst attempt by regls-
tered mail has praved unsuccessful, may at
the option of the plaintiff, permit personal
service by a sheriff or his designate.
Persohal service is not a primary method
of service because it entails more expense
than service by mail; more importantly, it
is susceptible to abuse. “Sewer Service”
all too often has replaced actual persunal
service when the latter is an 1

the defendant to effective service, except
when extenuating circumstances exist as
discussed in the Comment to Section 6.2,

Section 4.4(d). To further expedite the
processing of a claim in the small claims
court, this provision prevents a claim from
sitling in the court for an endless period of
time by prescribing the dismissal without
prejudice of those clalims which have not
been served within 45 days from the date
the claim was filed. Fallure to effect service
within 45 days indicates that the defendant
is unavailable and that little purpose is
served by further service. A

method of service, If process servers are
not carefully controlled, personal service
creates more obstacles to service than it
avolds. Nevertheless, personal service Is
oftentimes an effective method of serving a
defendant when he cannot be contacted by
mail, The abuses attending personal ser-
vice are curtailed to a considerable extent
by limiting those officlals who can serve as
process servers to sheriffs or thelr desig-
nees who, as salarled city or county offi-

claim would remain on file in the small
claims court and the claimant, incurring
only another service {ee, could always
bring his claim again.




Section 4.5 (Notification to Defendant)

(a) The clerk shall. as soon as possible, but
no later than three working days after the
claim is filed, attempt to serve the defendant,
as prescribed in Section 4.4, with a nolice
which shall state—

(1) the claimant’s name;

{2) a description of the claim and the relief

sought;

(3) the time, date and location of the hear-
ing:

{4} the necessity that any set-olf or coun-
terclaim be fited with the court by the
defendant before or on the date of the
hearing;

{5) the ity that the clall prodi
all supporting documents, recelpts and
witnesses at the hearing:

{6} the avallability,upon request, of court-
ordered subpoenas of witnesses; and

{7) the right to counsel as prescribed by
Section 7.1 of this Act.

{b) If the defendant is served with notice
within 5 days of the date of the scheduled
hearing, the clerk shall

(1} cantinue the case 10 to 15 days, unless
the defendant waives the
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COMMENT

To effectuate the mandate of the small
claims court to expeditiously resolve small
clalms, this section prescribes a simple
and efficient procedure to apprise litigants
of the particulars of the claim and the litl-
gation confronting them,

Section 4.5(a). Fairness dictates that the
court attempt to serve the defendant with

Section 4.5(b), Thls provision is pre-
scribed by the further consideration of fair-
ness in giving the defendant a reasonable
time in which to prepare his defense, The
procurement of witnesses, either by court
issued subpoena or otherwise, is often-
times a time consuming process; further,
the defendant might have made plans for

adequate notice of the claim against him
as soon after the filing of the claim as pos-
sible in order to provide the defendant a
reasonable apportunity before the hearing
to prepare his defense. To Insure such falr-
ness, the attempt at service, prescribed in
Section 4.4, should never be made later
than 3 working days after the claim is filed.
‘The imposition of such time constraints
would not unduly burden the operation of
the caurt, and an attempted service within
suchtime Is sufficiently fast to set the judi-
cial wheels in motion in order to give the
defendant as much time as possible to pre-
pare his case.

To give the defendant the benefit of the
same information provided the claimant

and
{2} inform the parties of rescheduled hear-
ing dates if the case is 50 continued.

to Section 4.2(c}{(4} to effectively
utifize the court and protect his Interests,
the notice to the defendant shall include all
the information that is included in the
memorandum given by the clerk to the
claimant; addmonaﬂy, lhe nollcc shall lno
clude a
the plaiatiff's claiv sa that the de{cndan(
wilf understand the nature and scope of the
clalm against him and will thereby gather

id is vy and avail-
able in defense thereto.

The claimant's name and address are
provided not only to effectively apprise the
defendant of the claim against him, but to
enable the defendant to contact the claim-
ant In an attempt to resolve their differ-
ences. The defendant is also informed by
the notice to file any counterclaim he has
agalnst the clatmant with the court either
before or during the hearing. The provision
governing counterclaims in the small
claims court Is presented in Sectlon 4.6.

the day on which the hearing Is scheduled
prior to receiving notice, and hence may be
unavaidably unable to appear for a hearing
an the scheduled hearing date. Con-
sequently, a hearing shall be automatically
continued 10 to 15 days from the orlglnal
date of the hearl }

is served within 5 days of the da(e of the
hearing. To meet those instances where
the defendant does not desire a con-
tinuance of the hearing, despite being
served with short notice, he may waive the
continuance by so informing the court,
Barring waiver by the defendant when he
receives short notice of the claim agalnst
him, the clerk shali reschedule the hearing
and apprise the parties of the new hearing
date.




Section 4.6 {Counterclaims)

{a} The defendant shall claim any compul-
sory counterclaim, and may claim any per«
missive counterclaim, he may have against
the plaintiff before or at the hearing

{b) The counterclaim shall be entered by
the clerk and subscribed by the defendant in
the space designated for same on the stan-
dard claim form prepared by the clerk and
subscribed by the claimant.

{c) The court shall hear compulsory coun-
terclaims,and may hear permissive coun-
terclaims,al the same hearing in which the
plaintiff's clatm is heard, except that the court
shall-—

(1) transfer any case In which the delen
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COMMENT
This section is intended to facilitate the
expeditious r of all claims exIsti

signature to the claim form. As the coun-
1 is 1 d on a claim form al-

between disputants in one fast judicial pro-
ceeding and thereby expedite the ad-
ministration of justice.

Sectlon 4.6{a). This provision insures
that all claims between the parties, subject
to Section 4.6(c)(1), which arise from the
transaction or occurrence that is the sub-
ject matter of the opposing party's claim,
shall be claimed by the parties and liti-
gated in one proceeding in a small claims
court. Hence, this provision prescribes that
any compulsory counterclaims held by a
3 d against a clat shall be

dant has filed a colorable ¢

| d by the defendant before or during

counterclaim in excess of $1000 to lhe
civil court of which the small claims
court is part, and

{2) transfer any permissive counterclaimin

excess of $1000 to such civil court and
proceed to a hearing on the plaintiff's
claim.

{d) Subject to Section 4.6(c}{1} and (2},
the defendant's counterclaim may be
answered by the claimant at the hearing, or
the court may, upon the claimant’s motion,
continue the hearing to a later date.

20

the hearing. Although judictal economy
and convenience would be facilhated if all
claimst di: wereli d at
one hearing in the small claims court, a

permissive counterclaim, unrelated to the
facts and circumstances of the plaintiff's
claim, should not be subject to the Jurisdic-
tion of the small claims court without the
consent of the defend dingly, a

ready filed with the court, and as a coun-
terclaim, while an affirmative pleading, is
prompted by a plaintiff's coramencement
of an action and hence Is somewhat in-
voluntary In nature, a filing fee is not
exacted from the defendant; furthermore,
as the claim, if pulsory, Is
waived if not claimed, the defendant has
little unfettered free choice In the matter
and files his claim because circumstances
beyond his control compel him to do so. A
service fee Is not collected because the
plaintiff, as noted hereinabove, is not
served with notice of the counterclaim,
The defendant need not Inform the court
that he has made a bona fide attempt to
contact the ptaintiff to resolve the dispute,
because the defendant generally would not
have enough time between the date he was
served and the date the counterclalm was
filed to contact the plaintiff in an effort to
resolve their differences. Where a permis-

defendant may, but is not required to,
claim any permissive counterclalm he may
have against the claimant before or at the
hearing.

This provision does not contemplate a
preferred time for the filing of coun-
terclalms; counterclaims filed during hear-
ings are equally satisfactory with those
filed before hearings. The plaintiff would
not be served with notice of a counterclaim
even if it was filed before the hearing com-

d, as ad time s tly un.
avatlable between the fiing and the hear-
ing to permit effective service of process;
consequently, especlally in view of the con-
tinuance provision of Section 4.6(d), no
advantages inure to the court or the parties
by the requirement that counterclaims be
filed at one time over another,

Section 4.6(b). The procedure in filing a
counterclaim is simple and, as with a plain-
tiff's claim, prepared with the assistance of
the clerk. The specifics of the counterclaim
are entered by the clerk, upon the informa-
tion of the defendant, In the designated
space on the claim form already prepared
by the clerk to record the plaintif's claim;

the clerk shall also secure the deferdrat's

sive laim ts filed, the case will go
to a hearing anyway, at least on the plain-
tiff's claim, so that a hearing cannot be
avoided even if the defendant is required to
attempt to resolve his claim against the
plaintiff and does in fact resolve it. Further,
if the defendant’s counterclaim against the
plaintiff arises out of tke facts and cir-
cumstances of the plaintiff's claim, thus a
compulsory counterclaim, the plaintiff's
fallure to resolve his claim against the de-
fendant, an attempt he is required to make
in order to be quatified to file his claim In
accordance with Section 4.2(b)(2), is thus
an ind that the defendant’s claim
against the plaintiff, part and parcel of the
plaintiff’s claim against the defendant, is
fikewise Irresolvable by the partles,
Sectlon 4.6(c). The small claims court
should resalve all ctaims between the par-
ties while they are before the court; splin-




|
|

tering of clalms to different actions is
wasteful of everyone's time and money.
Consequently, the small claims court shall
hear counterclaims, subject to the excep-
tions prescribed by this provision, to eflect
Jjudicial economy.

As the jurisdictional limit of the small
claims court is $1000, the court cannct
hear those compulsory counterclaims in
which the amount in controversy exceeds
that figure; the court simply lacks Jurisdic-
tion over those claims. Rather than
splinter the counterclaim and the plaintiff's
claim, both of which arise from a comnion
nucleus of operative facts, by transferring
the counterclaim to the regular court and
hearing the plaintiff's clalm, the small
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isfied that the [sory Tal

has merit, Hence, the court should not
summarily transfer alf such counterclaims
inexcess of $1000, but must insure that the
counterclaim is colorable on its face. If the
court finds that the counterclaim is merit-
less, either because it is totally without
foundatlon or because it does not state a
colorable claim over $1000, the coun-
terclaim shall be heard along with the
plaintiffs clalm ir the small clalms court
t If the compulsory lalm is
colorable, however, the entire case shall be
transferred to the regular court.

Permissive counteiclaims shall be heard
at the discretion of the court; a permissive
counterclaim is not walved if it is not

claims court, to facilitate the and
convenlence of the courts and litigants,
shall transfer the entire case to the regular
court,

An abusive practice inheres in such
transfer cases and vequires court protec-
tion. Some defendants, anxious to avold
litigation altogether, and confldent that a
plaintiff would not incur the expenses
necessary to pursue the case in a regular
court, flle meritless compulsory coun-
terclaims in excess of $1000, thereby ef-
{feciing both the transfer of the case 1o the

1 d by the defendant and hence it need
not even be brought to the attention of the
court. It is presumed, however, that the
court shall, in the Interests of judicial expe-
dlency, hear most permissive coun-
terctaims. The court cannot hear a permis-
sive counterclalm, however, in excess of
the manetary jurisdictional Hmit of the
court; and, unlike the rule governing com-
pulsory counterclaims, the court need not
determine whether the permissive coun-
terctaim involving an amount in con-

Section 4.6(¢). A plaintiff hearing the
defendant’s counterclaim for the first time
at the hearing may be ill-prepared to meet
the claim on such short notice, especially if
the defendant has filed a counterclaim
which Is unrelated to the plaintiff's claim.
Oftentimes, however, the plaintiff, in pre-
paring his case, will possess sufficient evi-
dence at the hearing to meet the defen-
dant’s claim, especially if the defendant
has filed a counterclaim which arises out of
the same facts as the claimant’s clalm.
This provision enables the plalntiff to
either answer the counterclaim at the
hearlng or move for continuance, In most
instances the court should grant the con-
tinuance when so requested, unless the cir-
cumstances indicate that the plaintiff’s ve~
quest for a continuance Is a delaying and
harassing tactic and/or that the plaintiff is
sufficiently prepared to meet all the evi-
dence offered against him in the defen-
dant's p tation of the Tal
Where the continuance is granted, the rule
prescrited in Section 7.4 governing con-
tinuances shall apply, except that the new
hearing shall be rescheduled at a time as
convenient for the moving party as possi-
ble since the continuance was prompted by
the tng party's action in filing the

troversy in excess of the jurisdictional limit
is colorable b the entire case is not

regular court and the effective i

of the sult, Consequently, to avold such
abuse, to the extent feasible without a pro-
longed proceeding, the court shall transfer
such compulsery counterclaims in excess
of $1000 to the regular courts only if it is

transferred to the regular court even if the
permissive counterclaim is In excess of
$1000. The permissive counterclaim in
such 1} is simply splintered from
the claimant’s claim and transferred to the
regular civif court. As permissive coun-
terclaims Invelve facts and circumstances
unrelated to the facts and clrcumstances of
the plaintiffs claim, the plaintiff should not
be denled the economlcal use of the small
claims court because his party opponent
has an unrelated claim In excess of the
Jurisdictional amount of the small claims
court, Where the defendant does make a
permissive counterclalm in excess of
$1000, the court shall transfer that claim
to the regular court but shall hear the
plalatiif’s claim.

counterclaim,
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PartV

PRE-TRIAL PROCEEDINGS

Section 5.1 (Settiement; Mediation)

{a) Prior to the commencement of a hear-
ing with the parties present, the court shall
determine what efforts have been made by
the parties to seitle their dispute.

{1} If unsatisfied that previous good faith
settiement efforts have been made, the
courtshall require the parties to meetin
the courthouse, in private or before a
mediatar, at their election, to attempt
to settle their dispute.

{2) ! satisfied that such efforts have been
made, the court shall proceed to the
hearing without delay.

(b) Alternatively, the court may establish a

datory mediati h conducted
prior toalt hearings by mediators selected and
assigned to mediation in the manner pre-
scribed by the administrative judge of the
small claims court.

{c) If settlement efforts pursuant to Section
5.1{a}{1) or Section 5.1{b) have failed to
produce a settl the court shall p d

84

COMMENT
This section is intended to maximize the
efficiency of the small claims court by av-
olding unnecessary iitigation. The court's
adjudicatory process should be invoked
only when an ireconcilable dispute exists.
Many disputants, unwilling to meet one
another on their own volition in an attempt
to settle or resolve their differences, are at
odds with one anciher over d sus-

thelir option, in a suitable courthouse room
in an attempt to resolve their dispute. It is
contemplated that the court's ingquiry and
any subsequent settlement conference
would be swiftly conducted, thereby pre-
cluding inordinate delay in the small
claims court process,

Ifthe court determines subsequent to the
t of the suit, after conduct-

ceptible to compromise if aired at a meet-
ing between them. The court should not be
used to resolve reconcilable disputes when
the parties have never met together in an
attempt to find & satisfactory solution
thereto. Settlements, when falrly reached
by arms-length {ating, are oft

more satisfactory to the parties than court
judgements, and save the courts as well as
the litigants needlessly expended time and
money. Conseguently, the small claims
court shall not proceed to a hearing until it
is satisfied that setilement efforts have

to the hearing without delay.

(d) Everysetilement reached by the parties
acting either alone or through mediation shall
be submitted to the court {or approval.

{e} Every reasonable settlement shall be—

{1} approved by the court;

{2) regarded as a judgement entered by

the court; and

(3) processed for collection as prescribed

by Section 8.2.
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been unsuccessfully attempted either
within or outside the court, The court shall
so satisfy itself by adopting one of two pro-
cedures, First, pursuant to Section 5.1{a),
the court shall question the parties before
the hearing to determine whether they

ing the prescribed inquiry, that either or
both parties had dishonestly asserted that
bona fide efforts had been made to resolve
thelr dispute, the court shall take whatever
action it deems appropriate under the cir-
cumstances, including, but not limited to,
mid-hearing adjournment for a settlement
conference, partial assessment of filing and
service fees to the offending party, or can-
tempt proceedings.

Pursuant to Section 5.1(a)(2), the hear-
ing shall commence without delay if the
court concludes upon its inquiry that set.
tlement efforts have been attempted by
both partles.

Section 5,1(b). An alternative mediation
mechanism Is prescribed by this provision.
The court may encourage the attempted

1 of disp by ing a man-

have made good faith efforts to settle thelr
dispute. Second, pursuant to Section
5.1{b), the court shall establish a mandat-
ory mediation mechanism,

Section 5.1(a). This provision prescribes
one settlement tool avaiable to the court.
The parties are required to meet in private
or before a mediator, If available, to at-
tempt to resolve thelr disputes if the court
is unsatisfied, upon proper questioning,
that the parties have not made previous
good faith 1 efforts, Clat

datory mediation requirement on all par-
ties prior to a court hearing. The adminis-
trative judge of the small claims court
would prescribe the manner in which
mediation would be conducted and by
which mediators would be selected and as-
signed to mediation. Medlators could in-
clude voi anteer attorneys or lay people and
could thus be selected and assigned to
cases on the same basis by which arbit-
rators are selected and assigned to arbitra-
tion {see C to Section 5.2(f)), The

pursuant to Section 4.2(b){2), are not qual-
ified to file a claim in a smal} claims court
unless they sign a sworn statement that
good faith settlement efforts have been as-
sayed, The defendant, however, may not
have expended similar efforis to resolve
the dispute. If the court’s Inquiry reveals
that previous settlement efforts have not
been made by both partles, the court shall
require the parties, as a condition prece-
dent to proceeding to a hearing, to meet in
private, or before a mediator (perhaps a
court ombudsman, see Section 2.4(3)}, at

court could use arbitrators as mediators as




w

long as the same person does not arbitrate
acasehe d. The court ombud

could Bhewisz sarve as & medlalor (see
Sectlon 2.4(3)). As contemplated by this

provision, mediation would be fast and fair
and would not result, as further
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Section 5.1{d). As any settlement under
this section accurs within the court and
upon its inltiative, Ue it by mediation or

cedure prescribed by Section 8.2 upon the
entry of 2 judgement should be i iowed by
the court upon approving a settlement, A

party confi the {bitity for it t
must be assumed by the court. Con-
] d ly, where a Is reached

hereinbelow, in coerced setflements, How-
ever, as mediation would add another layer
to the small claims court process and
would require additional personnel, this
settlement alteriiative may prove Imprac-
tical in some diation would,

by etther settlement alternative, it shall be
submitted to the court for approval. The
terms of a settlement may be pateatly un-
fair ta one party, evincing the absence of
fair dealing in an arms-length i

t thus reached under the author-
ity and auspices of the court will be as
binding and as enforceable as a regular
small claims court judgement.
Precluding court hearings and present-
ing opportuanities for satisfactory com-
pmmlses. asetﬂement process, if properly

betv the parties; such may be the case

t serve as an effective method of
conclliation and should be adopted where
feasible,

Section 5.1(c). lf either settlement alter-
native mandated by this section fails to
result In a resolution of the dispute, the
dispute should be promptly heard by the
smalt claims court. Many disputes do pre-
sent irreconcilable differences between the
disputants and can only be resolved
through adjudication. Protracted court
process and delay in the judicial disposi-
tion of their dispute should not be the price
exacted of litigants for submmlng to a

court ordered In

when a settlement emerges from a party
conference wherein one party, through 2
superlor bargaining position (achieved by
representation by counsel, intelligence or
otherwise) forces his will and unfair terms
upen apother. Settl via med!

inistered, can be ly advan-
tageous to the litigants and the coust. The
problems which arlse from a settlement
mechanism inhere not in the mechanism
itself but in those who administer it. Few
litigants will feel satisfled with a settlement
ifitis forced upon them by a court unfavor-

are less susceptible to such abuse, and
need not be as thoroughly scrutinized as
settlements by party conferences,
Pursuant to Section 5.1(e}(1), the court
shall approve a setilement if it effects sub-
stantial justice between the parties; if the
court does not approve the settlement, it
will explain its reasons to the disputants
and p d o a hearing unless both par-

achieving its mandate to secure swift jus-
tice between the litigants, the small claims
court should insure that all litigants, espe-
clally those subjected to the additional jud-
iclal layer of a conciliation mechanism,
should enjoy both expeditious settlement
or mediation conferences, and, where set-
tlement fails, swift small ctaims court hear-
Ings.

ties walve the hearing and request to be
bound by the settlement. As noted
hereinabove, the coutt must assume ve-
sponsibility for the settlement efforts it re-
quires as a condition precedent to adjudi-
cation by hearing. Consequently, an unfair
settlement should not be approved. How-
ever, an inequitable seitlement should not
be disapproved If the parties, fully cogniz-
ant of its inequities, as identified and
explained to them by the court vpon its

ion of the sett} neverthe-

. lessagreedto it Effect should be giventoa

settlement which, albeit unfalr on its face,
is fully understood by the parties and is
nevertheless agreeable to them.
Encoutaged by the court and occurring
within the court setting, settlements
reached therein should be given the same
effect as court judgements (Sectlon
5.1(e)(2) and (3)). Consequently, the pro-

ably { {s hearings and litig-
ants who fail to settle. In many cases, no-
thing satisfles a litigant’s sense of justice
like a court hearing; other cases are simply
not susceptible to settlement., In either
case, a litigant should not be discouraged
to demand his right to a hearing by a
court's perceptible preference for settle-
ment and hostility towards adjudication.
The court will insure that the settlement
mechanlsm prescribed by Sedlon 5.1

as intended by mal g its
proper role in encouraging, rather lhan
g, d ftions by settl
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Section 5.2 (Arbitration)

{a) The small claims court shall provide an
arbitration alternative to the regular court-
room adjudication of controversies.

{b) The clerk shall inform litigants appear-
ing for a hearing that—

(1) they have the right to choose a hearing
by binding, non-appealablearbitration
or by appealable courtroom adjudica-
tion;

{2} arbitration requires (he consent of all
parties to an action; and

(3) parties cannot withdraw from avbitra-

1

tion q toits
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COMMENT
Section 5.2(a). This section is to

provide increased flexibility in the small
claims court by establishing an arbitration
mechanism as an attractive alternative to
the regular courtroom adjudication of
cases. Arbitration is fast, like the court-
room process, and flexible, since as many
arbitrators can be assigned to a hearing
session as . Art
dockets and, as part ofthe court and occur-
ring within the court ambiance, enjoys
legltlmacy in the eyes of the public; many
i its legitimacy and

without the consent of the court.

(¢} The provisions of this Act shall govern
the arbitration hearing, except that an arbit-
rator cannot continute or transfer a case with-
out the approval of the court.

{d} An arbitrator's deciston is

feeling more at case before an arbitrator,
prefer arbitration. Additionally, arbitration
is final, disposing of the case without

further appeal.
The arbitration mechanism provided by
ble  this provision is largely pat d after the

by the court upon a sufficient showing by a
litigant that the arbitrator exceeded his au-
thority or was biased.

{e) An award granted by an arbitrator shall
be regarded as a judgement entered by the
court and processed for collection as pre-
scribed by Sectiun 8.2.

{f) Arbitrators shall be selected and as-
signed to hearings in the manner prescribed
by the administrative judge of the small claims
court.
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arbitration tool existing in the small claims
courts in New York City. The most notable
feature of arbitration In the small claims
court is its voluntariness. Compulsory ar-
bitration, like a small claims court with
exclusive jurisdiction, denies the litigant
the freedom to choose the forum ol his
cholce in the first { C

is y as regards both
parﬁes and hence it requires the consent of
both parties. Once arbitration com-
mences, however, the parties cannot with-
draw their consent, either individually or
mutually, and thus withdraw from arbitra-
tion, except with the consent of the court.
The advantages arbitration brings to the
small claims court as an alternative dis-
pute resolution mechanism would be
largely lost If parties, having voluntarily
submitted to arbitration, could withdraw
from it if dissatisfied. However, cir-
cumstances might exist where impropriety
andfor bias (traditional allegations made
in seeking review and In obtaining reversal
of a decision of an arbitrator) might blat-
antly attend the arbitration proceedings
and mifitate against its continuance, The
small claims court would be counter-
productive to its mandate to secure swift
justice if obvious situations of bias and im-
prenriety had to awalt the review of a small
cialms court judge at the termination of the
arbitration proceeding. Consequently, par-
ties may withdraw from arbitration in ap-

v
arbitration, despite the avmlablllty of ap-
peal therefrom, complicates and prolongs
the small claims court process of resalving
d and would der di

propriate ci with the consent
of the court.

Section 5.2(c). Hearings before arbit-
rators should be governed by the same
rules applicable to hearings before judges,

with many litigants,

Section 5.2(b). Arbitration will not be
utiflzed and its promise will therefore be
unrealized if litigants are unfamiliar with
its availabifity and advantages. Con-

1y, this provisi ibes that
the clerk ofthe court shall applise litigants
that art is available as an alt
tive to adjudication before a judge and
shall explain the differences between the
two, If the litigant’s case would be more
expeditiously heard if submitted to arbitra-
tion, the clerk may so Inform the parties.
Such practice prevails In the small claims
courts in New York City and is not incon-
sistent with the letter or spirit of this sec-
tion. However, arbitration should be truly
voluntary and not coercive, Litigants
should not feel constrained to submit to
arbitration because the court favors it.

with a few exceptions. As arbitration Is a
mechanism to resolve disputes with final-
ity, without delay and appeal, arbitrators




can only prolong cases—through con-
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Section 5.2({e). Like a senlemen! result-

n

allable arbitrators or may use a lst of ac.
I

t or i ith the approval of ing from a court- vol attorney-arbi

the presiding judge. Since the arbitrator (Section 5.1), the disposition of a case by complled by the local American Bar As-
who had ted the would arb fon, itself an al ive to adjudi- fation. The ad fve judge has
most likely not bethe arbitrator whowould  cation by hearing and conducted under the iderable latitude in effectuating this

arbitvate the case on its rescheduled hear-
ing date, such continuances, to achieve
cohesiveness and continuity in the resolu-
tion of a case, should only be granted upon
the approval ¢f the preslding Judge.

auspices of the court, shall be regarded as
ajudicial disposition and processed for col-
lection pursuant to Section 8.2 like a
Jjudgement entered by the court. The court
thus assumes responsibility for the deci-

Section 5.2(d). Tragitl art
has been non-appealable, Arbitrators have
been disinclined to have their decisions,

Imittedly not tendered in strict ad}
to the law, submitted to the rigors of
analysis on appeal. A stenographic record
of arbitration is therefore not kept, thereby
precluding an appeal on the record. Siml-
larly, arbitration In the small claims court
is not subject to appeal, as few arbitrators
would serve in that capacity if their decl-
stons were appealable. The review of an
arbitrator's decision by the presiding judge
of the small claims court Is possible, how-
ever, In those traditionally r ble situ-

sions of arbi and affords the winning
party the same access to the collection

rule.

Finally, while a judge of the small claims
court is mandated toresolve disputesin the
manner which will effect substantial justice
between the parties according to substan-
tive law (Section 7.3(d)), an arbitrator, be
heanattorney or not, cannot be held to this

devices which would be available to him

had he won a regular small claims court
judgement, The legitimacy of an arbitra-
tion pr ding is further enh d, and
its utilization further Increased, if Its deci-
slons are enforced like regular court
judgements.

Section 5.2(f). The administrative judge
of the small claims court is responsible for
selecting and assigning arbitrators to hear-
ing sessions in the manner he deems ap-
propriate. This rule contemplates that ar-

atlons in which the arbitrator is shown to
have been biased or to have exceeded his
authority (as where he mediated Ins(ead of

bitrators in most i will be lawyers
fromthe who have volunteered
their services to the small claims court.

Lay people, particularly those possessing

arbitrated, or granted
ble in the small claims court),

di some rtise in any related
field, may also be utitized by the court,
ially in those ies where a

poo! of willing and able attorneys Is not
avallable. Arbitrators should be patd only
when thelr services are otherwise unavail-
able. The administrative judge may assign
the arbitrators to as many sessions per
month as he feels necessary and as Is con-
venient for the arbitrators, The admiaistra-
tive judge may compile his own list of av-

tandard in deciding cases. A lawyer-
arbitrator should attempt to adhere to sub-
stantive law to the extent necessary to do
justice between the parties, but in most
cases all that can realistically be expected
and demanded Is that the arbitrator will
reach a decision consonant with the dic-
tates of good common sense.
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. Part VI

COURT APPEARANCE

Sectlon 6.1 {Plaintiff's Nen-Appearance)

(a) If the claimant falls to appear for a hear-
ing, or if both parties fail to appear for a
hearing, the court shallin its discretion dismiss
the case for want of prosecution, continue the
case or order whatever disposition thereof
Justice requires.

(b} Cases d 1 with prejudice pur-
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COMMENT
Section 6.1(a). This section, by investing
the court with wide latitude in disposing of
cases in which the claimant or both the
claimant and the defendant fail to appear
for a hearing, is intended to enable the
court to order in such Instances that dis-

position which ds with the di of

ing, the court can similarly dismiss the
case with or without prejudice, continue
the case or order whatever disposition the
interests of justice require,

Vested with wide discretion, the court
should be guided by the peculiar cir-

suant lo Section 6.1{a) may be reopened
within one month of the date of dismissal
upon the motion of the plaintiff for good
causie shown.
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Justice and the purposes of the small
claims court.

A plaintiff's failure to appear for a hear-
ing, constituting want of prosecution,
should, fn most instances, result in a dis-
missal of the action with prejudice. Invok-
ing the court's mechanism by filing his
claim, the claimant should not be able to

and equities of each case and

by its to resolve di ex-
peditiously and fairly,

Sedlon 6.1{b). As noted herelnabove.

ci b to

the court when itdismissed the case, might

have arisen before the hearing which pre-

vented the plaintiff from appearirig at the

hearing. Debilitating sickness is one such

abuse the court process and i
the defendant by ot a
when he fails to appear for the original
hearing. Unusual circumstances might
exist, however, which warrant a con-
tinuance of the case or dismissal without
prejudice; sickness, death in the family or
unavoidable unavailability for good reason
might warrant either such disposition.
The court should thus consider the cir-
ding the claimant's
failure to appear as well as the inconveni-
ence imposed on the defendant in requiring
him toreturn to the court for a rescheduled
hearing on the same claim. Where good

sur

which warrants the reopen-
lng of the case when brought to the atten.
tion of the court on motion of the plaintiff
after the case was dismissed. Other cir-
cumstances, equally beyond the plaintiff's
contro! and similarly preventing him from
appearing at the hearing, would justify the
reopening of the case in the interests of
Justice.

As a defendant forced to defend himself
in the small claims court agalinst the alle-
gations of another should not be vulnera-
ble to suit on a claim once dismissed for a
prolonged period of time, a dismissed case
cannot be reopened after 30 days of its

reason app for the 's non-
appearance, such as sickness, thus justify-
ing a continuance or dismissal without pre-
judice, but where such disposition would
result in an unfair hardship on the defen-
dant, as where crucial defense evidence

j I. Thirty days would provide the
plaintiff enough time to move for reapen-
ing, whatever the reason for his unavoida-
ble unavailability at the originally
scheduled hearing, yet would not present
an unreasonably long period of time during

would be lable at a later ted
or continued case, the equities in such cir-
cuinstances favor the interests of the de-
fendant, who, albeit an involuntary litigant,
did appear for the hearing; the court
should dispose of the case by hearing the
defense to the claim asserted in the claim-
ant's written claim and by ruling thereon
{much like an inquest proceeding as dis-
cussed in the Comment to Section 6.2).
If both parties fall to appear for a hear-

which the defendant would remain subject
to suit on the same claim.




Section 6.2 (Default Judgements)

{a) When the defendant fails to appear for
& hearing at which the plaintiff appears, the
cout shall, in lleu of a hearing, conduct an
inquest into—

(1} the of the defendant's
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COMMENT
To fulfill the purpose of the small claims
cour to resolve disputes {alrly, this section
is intended to prevent the unfairness at-
tending the summary-entry of default

failure to appear;

{2} the circumstances surrounding the in-
cident or transaction from which the
claim arose; and

{3} the merils of the case.

(b} The court shall enter a default judge-

ment against the defendant when—

{1) the court is satislied that the defend

jud iding a falr and mean-
ingful inquest procedure in all cases where
the defendant fails to appear for a hearing.

Section 6.2(a). Default judgements are
entered with unacceptable regularity in
most small claims courts; their high inci-
dence Isunacceptable because they aretoo
often entered summarily, upon the defen.

received propar notice of the hearing;

{2) the court is satisfied that unconsciona-

ble practices did not attend the plain-

tif's conductin the incident or transac-

tion from which the claim arose; and

{3} the clatmant establishes a prima facie
case for his claim.

{c} A default judgement may be vacated or

reopened within six months of the Ting

dant's ¥ without regard to
the circumstances of the plaintiff’s case or
the defendant’s failure to appear. A default
judgement is oftentimes entered even
though good cause existed for the defen-
dant's non-appearance and/or little merit
existed in the plaintiff’s claim. Recognizing
this fact, and attempting to curb the prac-
tice and provide non-appearlng defendants

with minimal fai and safi s, this

thereof on the initlative of the court or upon
the motion of the defendant with good cause
shown.

(d) A default judgement can be appealed

only upon—

(1) the dental by the court of the defen-
Jant’s malion to vacate or reopen the
case, of

{2) the affirmance by the court of a default
judgernent in a hearing inctdent to the
granting of a mation to reopen judge-
ment.

provision requires that the court, be it the
judge or the arbitrator, conduct an inquest
when the'defendant fails to appear for a
hearing In order to determine whether the
cireumstances warrant the entry of a de.
fault judgement.

The court shal} first scrutinize the cir-
cumstances of the defendant’s non-
appearance; it should inguire into the
mansner and date of service upon the de-
fendant; it should peruse a process server's
affidavit of service, and possibly question
the process server, if the defendant was
personally served; the court should inguire
ifthe defé ever ptedt blist
contact with either the court or the plain-
1iff; and finally, the court could question the
plaintiff to determine if he ever communi-
cated with the defendant about the pend-
ing appeal (fatlure by the claimant to make
a bona fide effort to contact the defendant

and resolve the dispute, a condition prece-
dent to filing a claim in the smal! claims
court (Section 4.2(b)(2)), could result in a
continuance or dismissal of the case
andfor contempt proceedings, in the dis-
cretion of the court) or if the plaintiff knew
or susp d why the defendant did not
appear,

The court should further scrutinlze the

{ ding the incident or
transaction from which the claim arose;
the court should determine whether the
clalm, If it relates to a contract or a debt,
was based on consclonable arms-length
dealings, i.e., the court should ascertain
whether the defendant was pressured into
signing a contract ur assuming a debt by
fraudulent tactics.

Finally, the court should scrutinize the
merits of the claim itself; it should estab-
lish that a meritorious claim exists. The
court, for example, should determine as
well as it can whether the defendant actu-
ally recelved the goods, if a sales contract
was involved, and the condition of the
goods when received.

1t Is not intended that the court’s inquest
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will entall a long detalled Investigation. On
the contrary, the inquest would not be any
more protracted than a regular small
claims court hearing.

Sectlon 6.2(b). The court shall enter a
defaultJudgement against a defendant only
when the court is satisfied that the defen-
dant recelved proper notice of the hearing,
that the plaintiff's conduct at the time of
the alleged wrong-doing was free of uncon-
sclonabllity and that the clalm is meritori-
ous. If the court finds that proper notice
was not received, or if circumstances
clearly Indicate that the defendant could
not have understood the nature of the
claim, as where a forelgn.speaking defen-
dant Is Involved, the case should be con-
tinued until the defendant has received
proper notice and has thus been made
aware of the nature of the claim agalnst
him. If self-dealing and fraudulent prac-
tices accompany the plaintiff's conduct in
theincldent from which the clalm arose, as
where the clalmant deceived or misled the
defendant In the sales contract, the court
should dismiss the case with prejudice,
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And if the claimant fails to establish a
prima facie case for his claim, the court
should likewise dismiss the case with pre-
judice,
Section 6.2(c). A default judgement,
while proper when entered, may sub-
1 suspect b of facts
not known when it was entered. The defen-
dant, unbeknownst to the court and/or the
plaintiff, might have been hospitalized or
legitimately unavailable during the hear-
ing date, The defendant may discover sub-
sequent to the suit that certaln goods, the
subject matter in question In the hearing,
were defective as he suspected; or the court
may find subsequent to the default judge-
ment that the plaintiff had been engaged in
widespread fraudulent practices and that
the defendant was victimized by the plain-
tiff's fraud. Consequently, the court on its
own initiative, or upon the motion of the
defendant for good cause shown, may
reopen or vacate the default judgement
within six months after the judgement was
entered. Six months s a reasonable pertod
in which such order or motion must be
made; any facts or developments which
would cast suspicion on the default judge.
ment would probably become known to the
court or the defendant within that period.
At the same time, small court claims
should be resolved and finally disposed of
as soon as possible. The six month period

is suggested as a reasonable time period
within which a default judgement could be
vacated or reopened and which would not
be unduly protracted.

Sectinn 6.2(d), Default Judgements, in
general, are not appealable; the availabil
ity of appeal might encourage some Jltig-
ants to purposely default, confident that
the plaintiff lacked the means and/or the
resolve to pursue the matter on appeal toa
civil court, A defaultjudgement is thus sub.
Ject to reversal or reopening on appeal only
when the defendant has exhausted the
means available to him in the small claims
court to reverse such judgement, A denial
of a motion to reopen or vacate a default
judgement, or an affirmance of a default
judgement when reopened by a motlon of
the defendant, are appealable and thus ef-
fectively subject the default judgement to
reversal or reopening on appeal.




TRIAL PROCEEDING

Sectlon 7.1 (Lawyers)

{a) Attorneys may accompany and assist
parties in the small claims court, but shall not
appear in behal{ of parties, other than to pro-
vide information and suggestions and then
only with the permission of the court,

(b} The small claims court shall attempt to
obtain the services of counsel who shall serve
as court-appointed counse), and the clerk of
the small claims court shall inform litigants if

t-app d counselis available and shall
appolnt counsel to indigent litigants upon re-
quest.

{c) Personnel serving as court-appointed
counsel may be full-time salaried court atfor-
neys, legal aide society lawyers, upper class
faw students, or pro bono attorneys.

91

COMMENT
This section is intended to facilitate the ical and reassuring impact on thelmganls
expeditious and falr resolution of di they rep s the unrep

in the small claims court by Hmhlng the
role of attorneys in such courts in such a
manner as to both preclude the delay.
technicality and the unequal representa-
tion oftentimes resulting from their unfet.
tered small claims court appearance, while
at the same time providing litigants with
the right to assistance of counsel.
Section 7,1(a). Lawyers have tradith

oftentimes feet disadvantaged in pot helng

d, despite the herelnabove men-
tioned {ack of notable substantive advan-
tage in being represented. Some litigants,
if not many, are certainly deterred from
prosecuting and defending suits when they
know they confront & represented adver-
sary, Furthermore, as noted hereinabove,

ally both posed and alleviated preblems in
the small claims court. Lawyers are
criticized as a source of technicality and
delay in a small claims court system de-
signed to resolve disputes informally and
swiftly; the rigid training and metiiodology
of the legal profession is allegedly fll-suited
to the relaxed and informal small claims
court hearings. It is further claimed that
attorneys transform the henrlngs into ad-
versartal pr bl

uneven rep disrupts the hearing
process; a judge will oftentimes be prejudi-
clal towards a party who is represented by

£ ectannl

a fellow p: or aver p
the rep inequity by b |
the ad of the P d party.

in shon, the appearance of attorneys in
the small claims court is criticized as
counter-productive to the court’s mandate
to secure the speedy, inexpensive, infor-
mal, understandable and fair resolution of

tothe hadowed litigant. Additionall
thep of i hasa
pronounced effect on the judge, who be-
comes more formal and less resilient when
confronting professionals. Further, the av-
allability of counsel ln the small clalms
court fi Te:
lief of claims, a lnng assumed advantage of
the small claims court, as the litigants
might consider attorneys necessary to the
effective prosecution or defense of their
position, or might feel compelled to retaln
counsel when their advessary is rep-
resented so that they are not disadvan-
taged at the hearing.

A serious problem associated with the
presence of attorneys In the smai! claims
court is the resulting unequal representa-
tive strength of ligitants when one party is
represented without the other. While
statlstics dispel the notion that lawyers
have a significant Impact on the otitcome
of cases in the small claims court, lawyers
undoubtedly have a significant psycholog-

The lawyer in a small claims court Is
credited, however, with identifying and de-
veloping issues, detecting abuses In the
court, protecting the interests and rights of
litigants, and, significantly, praviding mlg-
ants, especiaiiy =hibited or !
ones, with the assistance, or at least the
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reassuring presence, they deein necessary
in effectively presenting their case.

This provislon proceeds from two basic
premises: First, the deleterious effect of at-
torneys in the small claims court results
from the technicality and delay that attend
their appearance in behalf of litigants and
the inequities and disruptions that attend
cases in which one party Is represented
withaut the other; and second, attorneys
do provide a beneficial service to
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in behalf and as the p of the

by counsel in small claims

litigant, except for Information and sugges-
tion requested of counsel by the court.

In prohibiting the lawyer from appearing
in behalf of litigants, this provision pre-
vents the attorney from taking an affirma-
tive role in the conduct of the case and thus
prevents counsel from prolonging andfor
complicating the case by delaying cnur-
troom tactics andfor technical }

court hearings, and further protects a be-
fuddled and diffident litigant, by enabling
an attorney to expedite the hearing by pro-
viding pertinent information and sugges-
fion, 1t is contemplated that the court
would call upon the attorney to cite facts
and identify issues which are unusually in-
volved and beyond the recall or under-
tanding of the litigant; the attorney could

in the small claims court, even if only the

boldening and psycholegical effect they
have on their cllents. and litigants should
not thus be dented 1he assistance of couns

sel, Accordingly, lhis provision cures the

ts. Furthermore, such proscrip-
tion prevents one party from enjoying full
vepresentation without the other, as
neither party Is entitled to such representa-~
tion, and thus prevents representative dis-
parity at the most crucial stage of the

{ll-effects of unequal repr and
untrammeled representation by counsel,
while permitting attorneys in the small
clatms court, byllmltlngthernpresen(allve

the hearing.
In permitting the lawyer to assist and
accompany the litigant in the latter's pre-
sentation of the case, the provision allows,

yole of and by eff rep

tative parity to the maximun extent possk
ble, Attorneys may assist fitigants in the
presentation of thelr cases, including as-
sisting in the preparation of the case and
accompanying and advising the litigant at
the trial, but the attorney may not appear
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tothe i extent | with the
mandate of the smal clalms court, the be-
neficial use of attorneys In a small claims
court. The lawyer can fully assist the litig-
ant in the preparation and presentation of
the case, shorst of being the mouthpiece at
the trial. The litigant thus obtains the as-
sistance of counsel, albelit less than full rep-
yesentation, While the litigant must appear
in his own behalf at the hearing, the lawyer
can accompany and advise the litigant at
the hearing and thus provides sufficient

not argue the facts or issues. The attorney
could make suggestions as to governing
taw, in difficult cases, but only if the coust
permits it. While present at the hearing,
the attarney could further provide assis-
tance to his client by observing the conduct
of the hearing for purposes of possible ap-
peal.

In permitting attorneys to assist and ac-
company litigants in the latter's presenta-
tion of the case, this provision does not
prevent the disparlty in representative
strength which results when a regular user
of the court, such as a corporate litigant,
which frequently appears in the small
claims court proceedings, sends a sophis-
ticated, intelligent corporate offictal, well
versed In courtroom procedure, to court
sgalnst a less sophisticated litigant, even
one enjoying assistance of counsel as pre-
scrlbed hy lhls provislon. Confrontations

emboldening reassurance to all but the
most inhibited people. Additionally, the

and encour t of a pa-
tlent ana understanding judge will create
an informal courtroom atmosphere which
should place all litigants at ease.

In permitting the lawyer to provide in-
formatfon and suggestion to the court with
the latter's permission, this provision re-
faxes the stringency of the proscription of

1 intelligence,




confidence, and court familiarity are in-
evitable and unavoidable. The less astute
and confident litigant is reassured in know-
ing that he is not confronting an attorney,
and he can obtaln further reassurance by
procuring the assistance of counsel,

Finally, this provision likewlse does not
prevent the disparity in litigation strength
when one party without the other has ob-
tained the ass: of counsel. H
the unassisted litigant is not greatly disad-
vantaged at the cruclal stage of the case,
the hearing, because both litigants must
then present their own cases without the
appearance of attorneys in their behalf;
further, as prescribed by Section 2.4(2),
the court ombud would be avallabl
to provide assistance in the preparation of
the case of a litigant who was not so as-
sisted by counsel. Additionally, the advan-
tage obtained by a court-assisted litigant is
mitigated by the fairness of the small
claims court hearing during which the
court assists both partles In the develop-
ment of all relative facts in the case (Sec-
tion 7,3(d)). Finally, as prescribed in Sec-
tion 7.1{b), indigent litigants incapable of
obtaining the assistance of counsel would
enjoy such assistance by court-appointed
counset.

As a final comment on the disparate rep-
resentative strength of small claims court
litigants, 1t Is noted that & Jawyer can al-
ways appear [n the small claims court in
hls own behaif; his participation as a litig-
ant is not prohibited because he, as an
attorney, would be appearing in his own
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behalf, The lawyer-litigant presents an un-
fably qual i tion {unless
the ather party is himself an attorney} with
which the small claims court must live,
While this provision would overturn cur-
rent law prescribing the legal representa-
tion of corporations in all judicial p d

to other dutles, as court-appointed counsel
to indl liti An arr t
might be made with the Legal Aid Society
to provide attorneys for indigent litigants,
Upper class law students might be utilized
to assist litigants; the successful Student.

ings, the unique character of the small
ciaims court warrants different rules than
those prevailing in regular courts; the limi-
tation of the role of attorneys In the small
clatms court, as prescribed in Section
7.1(a) and discussed in this Comment, Is
deemed essential to achieve the purpose of
the smatl claims court in resolving disputes
fairly and expeditidusly,

Sectlon 7.1{b). This provision is de-
signed to further effect fairnessinthe small
claims court by requiring the court to at-
tempt to provide counsel for indigent litig-
ants. While alt litigants would have the
benefit of the court ombudsman’s. assis-
tance in the preparation of their cases
{Sectlon 2.4(2)), falrness requires that
every reasonable attempt be madz by the
court to insure that rich and poor alike
enjoy equal assistance of counsel. The li-
mited role played by attorneys in the small
claims court, including both retained and
court-appointed counsel, as prescribed in
Section 7.1{a), does not warrant a re-
quirement that court-appointed counsel
st be available to indigent litigants,

To provide indigent litigants the benefit
of court-appointed counsel If available, the
clerk of the court should apprise all litig-
ants, both in the court memorandums pro-
vided the parties pursuant to Section
4.2(c)(4) and Section 4.5(a} and at the time
of the hearing, that counsel may be as-
signed to assist indigents upon request.

Section 7.1(c). If the finances of the
small clalms court permit it, the small
clalms court could hire a full-time salaried
court aftorney who would serve, tn addition

in-Court prog in Wash D.C.en-
ables third-year law students to appear in
behalf of indigent litigants in the smail
claims court. Finally, the court could en-
courage the involvement and use the ser-
vices of pro bono attorneys; small claims
courts in New York City have a bulging
pool of pro bono attorneys serving as arbit.
rators and many pro bono attorneys would
likely surface in large metropolitan areas
to serve as court-appointed counse for In-
digents.
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Sectlon 7.2 {(Jury Trial)

(a) Jury trials are unavailable in the small
clatms court.

{b) Actions commenced in the small claims
court are not transferable to the civil court
upon a party’s motion for jury trial.

{c) Either party as a judgement loser can
secure a jury trial, where the right exists, In a
triat de novo on appeal.
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COMMENT
This sectlon protects the informal proce-
dure and practice of the smail claims court
by proscribing jury trials thereln.

Section 7.2{a). A Jury trial, even where
the right exists, is inappropriate in a small
claims court. A jury trial requires the
time- pracess of selecting jurors
and is best conducted in a formal atmos-
phere in which the strict rules of practice
and evidence apply. In fact, such stri t

a ruse to avold litigation altogether, Confi.
dent that (he other party will not incur the
ddi ing or defend-
ing the claim In the regular court, the party
requesting and obtainlng the transfer
thereby assures himself a default judge.
ment if he is the plaintiff, or the dismissal of
the case by the plalntiff if he is the defen.
danL To curb this potential abuse, this
hibits the transfer of a case in

rules of evidence have evolved largely in
response to the impressionabiiity and vul~
nerability of jurors who are casily mlsled
and prejudiced by

The small claims court, where claims are
resolved expeditiously and without precise
procedural and evidentiary rules, is, with-
out altering the informal character of the
court, unsuited for jury trials,

Section 7.2(b). Most small claims court
statutes, while denying either party a trial
by jury in the small claims court, protect
that right, where It exists, by enabling
elther pary, or, in many cases, only the
defendant, to transfer the case to the regu-
lar clvil court where a trial by jury is avail-
able, While it is argued that the right to
transfer a case In order to obtain a jury trial
is one ded by constitutional re-
quirements of due process, an abuslve
practice inheres in the exercise of the al-
leged right, Enabled to effect the transfer of
a case to a regular court in order to secure
the benefit of a jury trial, a moving party
sometimes employs the right to transfer as

the small clalms court to the regular court
upon the motion of elther party for a jury
trial.

Section 7.2(c). This provision protects
the right to a jury trial by permitting either
party to secure a Jury trial, where the right
exists, In a trlal de novo on appeal {Section
8.3). If the party who lnmally deslred the
jury trial d af; j in
the small claims court, he would not likely
be heard to complaln that he was treated
unfairly in not being able to present his
case before a jury; his victory would silence
his earlier objections, If that party lost In
the small claims court, a triat by Jury would
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then be available to him in a trial de novo;
he would not have lost an inordinate
amount of time by appearing before a
small claims court before he could obtain
the jury trdal he desired. While he would be
required fo pay the filing fees for an appeal
(Section 8.3}, he is not any more financially
disadvantaged in doing so than he would
be If he was able to effect the immediate
transfer of the case to a regular court upon
his motion for a jury trial, as a payment or
bond of same sort for the cost of a Jury triat
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is oftentimes demanded of the party de-
manding such transfer.

This provision assumes the posture that
the right to a jury, while dented both the
plalatiff and the defendant in the small
claims court, is a right merely delayed and
not irretrievably lost by either party. The

Many cases, which would otherwise re-
sult in costly and time-consuming litiga-
tioniftheright te transter a caseto obtalna
Jjury trial was avallable, are resolved by
delaying the right to a jury trial de nove
appeal, By delaying the right to jury trial,
this provision avoids the abusive practice

Model Small Claims Court is designed to
beutilized to the extent possibl

described herelnat facilitates judicial
and saves the litigants, who

{see Sectton 1.2(b)(2)). The judicial system
and everyone operating within it gain when
disputes are resolved quickly, fairly and
inexp ly. Everyind should be
made to litigants to litigate in the small
claims court, Accordingly, litigants should
not be required to pay the price of walving
certain rights in order to appear in the
small claims courts; fewer litigants would
use the court if such was the case, Con-
sequently, a plaintiff, knowingly walving
his right to a jury trial by suing in a small
claims court, knows, however, that the
right is protected in a trial de novo on ap-
peal (see Section 8.3); and the defendant,
while forced to defend the suit in a small
clatms. court without the jury trial he
wishes, is accorded that right on appeal.

might have otherwise litigated the case in
a regular court upon the request by elther
anefor ajury trial, wasted reoney and time,
in those many instances where the suits
are resolved by the small claims court to
the satisfaction of all parties.




Section 7.3 {Formal Rules}

(a) Formal rules of pleading, practice and
evidence shall not be applied in the small
claims court.

(b) The court shall proceed tohear the case
when both parties appear for the hearing.

{¢} The court shall listen to the testimony of
the parties and admit all evidence it deems
necessary to an understanding and determi-
nation of the dispute.

{d) The court shall assist in the develop-
ment of afl relevant facts in the case and shall
decide the claim so as to effect substantial
justice between the partiesin accordance with
substantive law.

(e) The court shall zegulate and control
abusive court practices, including, but not li-
mited to, unconscionable and } A
clalms, by citing the offending party in con-
tempt of court and impesing whatever
monetary fine it deems approprate.
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COMMENT
This section adopts rules of procedure and
practice governing small claims court pro-
d designed to imize the effi-
clency of the small claims court.

Section 7.3(a). The essential charac-
teristic of the small claims court Is its in-
formality. Claimants sue In the small
claims court because their claim will be
heard in swift and understandable fashlon,
Informality, hence, is the most appealing
and most fundamental feature of the small
claims court. To insure that informality,
the rigid rules of practice, pleading and

evidence prevailing in a regular civil court

are greatly relaxed in the small claims
court. Such strict rules are generally en-
forced in the regular court to protect the
litigant from the jury's vulnerability to pre-
Jjudice. In the small claims court, where
jury trials are banned, the rationale for

Section 7.3(c). The court should afford
each party the opportunity to present his
case in sufficient detail to permit a fair re-
solution of the dispute. As a litigant will
question the fairness of any judgement
when he has not been able to fully develop
and present his case, a court should permit
the litigant to speak his piece In full and
thus provide him his full day in court, By
providing a forum in which litigants re-
ceive a fair and full opportunity to state
their case, the small claims court will
thereby encourage lts further use.

As noted hereinabove, loose rules of evi-
dence apply in the small claims court, The
judge is theoretically not susceptible to
prejudice from incompetent evidence, and
should thus admit all evidence deemed
material and relevant to the case. The

formality vanishes, The presiding judges,
versed in law and theoretically above pre-
judice, can conduct the hearing Informally,
sifting the refevant evidence from the Ir-
relevant, and reach a just resolution,

Section 7.3(b). The court shall hear the
case when the parties to the suit have ap-
peared for the hearing. To satisfy the ex-
pectations of the litigants and the mandate
of the small claims court, the court should,
to the extent possible, promptly begin
hearings at scheduled times. Litigants
whose cases are not promptly called after
they have appeared at the court for the
hearing are not receiving expeditious jus-
tice as promised by the court and are disin-
clined to use the courl again. When either
or both partles fail to appear for a hearing,
other sections in this Act apply (Section
6.1 and Section 6.2},

judge, th , need not exclude relevant
evidence by stringently applying the hear-
say rule, best evidence rule and other
identlary rules, Wha 1d Is
necessary to ascertain the facts of the case
and cffect a just judgement should be ad-
mitted and considered by the judge.




Section 7.3{d). As the rules of practice
and pleading are so relaxed In the small
cleims court, and as the lits must ap-
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tice between the partles in an lnlormal
forum Is at odds with the ti

practices that corrupt the court practice

pear in their own behalf in presenting their
cases {Sectlon 7.1), the court should take
an active role In assisting the litigants in
developing all relevant facts in the case.
The unrepresented litigant, even if assisted
by counsel {Section 7.1), cannot be ex-
pected to adequately Identify in court all
those facts which are lal

{red to develop detatled facts
and issues upon which fine polints of Jaw
derive, The court simply cannot declde
cases informally and swiftly and at the
same time be requifed to adhere to the
technicalities of the Iaw. The court, must
h o reach sub ! justice
the pasties, In as strict accordance with

ites in establishing a sound legal posltion in
support of his allegations or defense. The
court must assuine the burden of assisting
the parties in establishing the retevant
facts In the case, including facts which
might provide a defense to a defendant. All
legitimate and important claims, defenses
and facts, unknown to the unaware litig-
ants, but perceived by the court, should not
be deemed walved if not voiced by the par-
ties, The court has an affirmative duty to
assist in the development of all pertinent
facts, claims and defenses and reach a just
deciston based on all the circumstances
surrounding the transaction or incident
from which the clalm arose,

A small claims court can rarely reach
declsions In strict accordance with the dic-
tates of substantive law, The court's geal in

Ive law as the speedy and informal
small claims court process permits.

Section 7.3(e). The court wil} assist itself
in insuring its efficient operation by curbing
the abusive practices that occur within it;
by pr ting and p }
ble practices which talnt its image, the
small claims court will further maximize its
use by demonstrating its preventive and
punitive response to snch practices to the
community it serves,

The small clatms court, requiring mini-
mal filing and service fees, is readily avail-
able to unscrupulous clalmants to file
harassing claims: further, such inexpen-
sive access to the court enables claimants
to file unconscionable claims against yano-
cent victims of fraud. Abjuration by a

T of a sworn stat t that he has
made a good faith effort to contact the

reaching speedy and und dable jus-

defendant and resalve the dispute (Section
4,2(b){2)) Is another abusive court practice
which the court should correct pursuant to
this provision,
The court should remain attentive to the

and cite ding parties in pt of
court. The court should impose whatever
monetary fines it deems appropriate in the
matter, d ding on the egregl of
the offense and the previous history of the
offender. It is contemplated that a monet-
ary fine Issuing upon such contempt cita-
tion would be limited t a percentage of the
amount in controversy of the claim in ques-
tion.

35




Section 7.4 {Continuance)

(a} A continuance shall be granted by the
court before or during a hearing only upon
the motion of a party fur good cause shown.

{b} Continuances shall be as short-termed
as possible and shall not in any case exceed
30 days.

{c) The clerk shall notify the non-moving

party of conti g d prior to

08

COMMENT
‘This sectlon is intended to fulfill the court’s
mandate to effect falr and swift justice by
permitting short-term continuances only
when dictated by faimess,

Section 7.4(a). As a small claims court is
designed to adjudicate claims as expediti-
ously as possible, continuances should be

tod

g only upon good cause shown by

scheduled hearings.

the moving party. This pravlslon con-

Section 7,4(c). Falmess further necessl-
tates that the non-moving party be notified
by the clerk of a rescheduled hearing date
of & case continued by the court upon a
pre-trial motlon as soon after the motion
was ted as possible. The i
party should be given prompt notice that
the originally scheduled hearing has been
continued to a Iater date in order that he

{d) The hearing shall be rescheduled at a

that t

has ad d g that his

time and date as convenient to the non-
moving party as possible.

durlng a hearing should be more sparlngly
granted and thus sublect to closer court
scrutiny than when requested before trlal,
A non-moving party should not be further
inconvenlenced, especially after appearing
at the hearing at which the continuance is
requested, by being forced to appear ata
continued hearing except where an exceed-
ingly good reason exists for the con-
tinuance.

Good cause for a contlnuance could ln-
clude the present i

appearance at the originat hearing is not
necessary and that his appearance at a
later date is necessary.
Section 7.4(d). Finally, faitness likewise
ds that the tence of the
party not requesting the continuance,
especially where the continuance is
granted at a hearing which the non-
moving party has bothered to attend,
should be the primary censideratlon of the
court in scheduling a new hearing date,

ity of crucial evidence, sickness or death in
the family. As noted in Section 4.5(b)(1),
are ted to the

defendant when he is served notice of the
clalm within 5 days of the hearing date,

Section 7.4(b). In order that the small
claims court can resolve dispules as
quickly as possible, cases should be con-
tinued for as short a term as possible, A
continuance In excess of 30 days would
inordinately frustrate the purpose of this
court and should not be granted, Where,
for whatever reason, the moving party as
plaintiff cannot prosecute the case, or the
defendant cannot defend the case, within
30 days, the court shall dispose of the case
by elther dismissal In the former case or
default jud t in the latter situatl
either of which may be set aside for good
cause shown upon the proper motion by
the affected parly, as provided for in this
Act. (Section 6.1{b), Section 6.2(c)).

What the good cause warranting the
continuance, the non-moving pasty, pro-
secuting or defending a suit In a forum
structured to resolve disputes swiftly, is an
unwilling party to the delay attending the
continuance, and should be as little incon.

d by the protracted pr ding as

ible. As p ibed by this p

the clerk should accordingly reschedule
the hearlng at a date and time as conve.
nient to the non-moving party as possible.




Section 7.5 (Transfer)

Actions commenced in the small claims
court may be transferred by the conrt to the
regular civll court on the initiative of the court
or upon the motion of either party for good
cause shown.
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COMMENT
This section Invests the court with the flex-
Ibility necessary to deal with cases that are
of unsuitable nature for small claims court
determination. As noted in the Comment
to Sectlon 3.1(a), cases Involving compli-
cated issues of law and/or fact, requiring
detalled findings of fact andfor analysts of
law, ave most effectively litigated In the
d 1 and formal phere of the
regular court, Multi-party and multi-claim
actions should be transferred when com-
plications of practice, procedure, jurisdic-
tlon, and/or venue arise.
This section enables the court to transfer
a small claims court action to the regular
court on'its own Initlative or upon the mo-
tion of efther party for good cause shown. It
is contemplated that such transfer could
occur wh indicate it
is warranted, either before or durlng the
hearing. Joinder and/or intervention may
pose complicated p of and
jurisdiction before the hearing has com-
menced and might justify the transfer of a
case to the regular court before the small
claims. court has proceeded to a hearing;
alternatively, intr {ons of eviden-
tlary proof may surface In a personalInjury
suit during the hearing and Justify the im.
mediate transfer of the case to the r=gulav
court,

While the experienced ciwl court judges
who preside over small claims court hear-
ings will most often be able to effectively
handle whatever claims are filed in the
small claims court, same claims, albeit
within the Jurisdictional limit of the court,
present ly technical or intel
factual patterns or legal issues and are
beyond the Informality of small claims
court procedure, The transfer power of the
small clalms court insures that such
clalms are adjudicated in a court system
which can most adequately examine them
and most effectively resolve them,
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Part VIHI

DISPOSAL OF CASES

Section 8.1 (Judgement)
{a) The court shall renderjudgement at the
headng except that the court may reserve
t In unusual but not
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COMMENT
This section is intended to facilitate the
expeditious resolution of disputes by pre-
bing that jud should be en-

for a prriod to exceed 14 days from the date

the hearing was conducted.
(b) The court shall explain its decision in
or reserving the to the

partles.

(¢) The judgement obtained In the small
claims court shall be res judicata only asto the
amount involved in the particular action and
shall not be an adjudication of any fact at
issue or found therein In any other action or
court,

tered immediately following small claims
court hearings.

Section 8.1(a), Charged with dispensing
Justice fairly and quickly between the litig-
ants, the court should, to the greatest ex-
tent possible, render judgement while the
parties are still before the court; few small
claims coutt claims present detailed ques-
tions of fact or law Justifying a delay of
judgement. Additionally, as articulated in
the Coraments to Section 8.2, collection
efforts are greatly facilitated when the
court ¢an fashion a collection plan between
the parties while they are still befare the
count.

SWhere unusual circumstances warrant
reserving as where int
and close questions of law andjor fact do
exist and necessitate prolonged court de-
liberation in order to reach a just resolu-
tion, or where an immediate judgement
would lxkely pmmpl a heated and disrup-
tive bative litig-

Section 8.1(c). Any cause of action ad-
judicated by the small claims court cannot
be relitigated by the same parties in
another litigation; the action can be ap-
pealed, as prescribed in Section 8.3, but a
judgement entered In a small clalms court
is res Judicata as to the amount in con-
troversy in the small claims court action. A
contrary vule would foster duplication of
suits and efforts and would accord Mittle
effect or significance to a small claims
court adjudication. Having chosen the
small claims court to resolve his dispute,
the plalniiff submits to its res judicata ef-
fect and cannot search for another forum
to rehear the case if he is dissatisfied with
the results; his only recourse is an appeal,
not another hearing, as is the case with
litigants In regular civil courts.

As a hearing before a smali claims court
is not conducted in the formal adversarial
atmosphere of the regular court, facts or
issues presented, determined andfor de-
cided by the sinall claims court are not
titigated in accordance with the strict re-

ants, the judgement should be entered as
soon as possible and in no case more than
14 days after the date of the hearing. Four-
teen days should provide the court with
sufficient time to resolve the matter; and
small clalms court litigants, using the
court to secure swift justice, should have
their cases decided within that relativel

qui of procedural and sut i

law. Consequently, any fact found or issue
adjudicated in the small claims court will
not be d i found or adjud| d for
purposes of any other in any other court.
Such findings and adjudications are de-
terminative and final in the cause of action
flled by the plaintiff and cannot be

ined or readjud d in the same

short period of time.

Section 8.1(b). It is of considerable Im-
portance to the image and utilization of the
small clalms courts that litigants, having
won or lost, are satisfied that justice was
done. Accordingly, the court should in
every Instance explain its judgement to the
litigants or its reasons for reserving judge-
ment, In order that litigants understand the
rationale underlying the decision; accep-
tance of a court's decislon and, hence,
satisfaction with the court itsell, can only
flow from an understandirig of the decision,
An additional reason for rendering an tm-
mediate judgement Is the opportunity it
would provide the court to fully explaln its
rationale while the litigants are still pre-
sent,

cause of action in another court, but they

do not serve as collateral estoppel in a dif-

ferent cause of actlon in any court, Collat-

eral estoppe! effect should not be applied to

small claiims court determinations bereft of
i rules of procedure and sut

tive law.




Section 8.2 {Collection)

Judgements entered by the small claims
court shall be processed and collected as fol-
lows:

{1} Incident to the entering of the judge-
ment while the parties are still under oath—

{a) the court shall arrange a jud;
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COMMENT
This section prescribes a simple court col-
Jection procedure designed to insure the
effective satisfaction of small claims court
d Many jud rendered
by the small claims courts .are never col-
fected. A jud, t without collection is

salisfacion plan and enter a writ of
execution, and

(b) the clerk shall secure a listing and de-
scription of the defendant’s assets from
the defendant in case subsequent al-
tachment of property becomes neres-
sary to collect an isfied judge-

effectively a grievance without a remedy,
This section ts to alleviate the col-

while the defendant is under oath: first, it
will again impress upon the defendant the

i of the jud, ifested
both by the court’s action rolein collecting
asset data and by the repercussions con.
fronting the defendant should he fail to
satlsfy the Judgement; second, a full de-

{ection problems encountered by many
small claims court judgement winners by
engaging the resources and influence of
the court in agsisting in the coltection of the

ment.

(2) if the defendant falls to salisfy the
judgement in accardance with the judgement
plan. the plaintiff shall attempt to contact the
defendant and collect the same

{3) If the defendant still fails to satisfy the
judgement, the plaintiff shall notify the court
of sameand the court shall, upon receiptfrom
the plaintiff of a collection fee, subject to re-
duction or waiver upan good cause shawn, in
an amount prescribed by the ad| i

d it renders. The court can play
an extremely significant and oftentimes re-
lattvely effortless role in collecting judge-
ments.

Sectlon 8.2(1). Immediately upon enter-
ing the judgement, while the parties are
still before it (thus the discouragement of
reserving judgements, Section 8.1(a) and
Comment), the court shall fashion a pay-
ment plan between the parties, A lump-
sum p isfactian by Install

judge, but not to exceed 5% of the judge-
ment-—

(a} issue the previously entered writ of
execution to a salaried court offictal
who shall be empowered to enforce
the judgement in the same manner as
civil court judgements;

(b} assess the collection fee to the defen-
dant and refund the same to the plain-
1iif to the extent that itis collected from
the defendant in excess of the judge-
ment, except that the court may reduce
ar waive such upon good

ts or any other suitable plan may
be arranged, Any plan so arranged by the
court will be adopted by the judgement
loser under oath. The defendant, who has
sworn under oath to satisfy a judgement
according to the terms of the payment
plan, will most tikely be affected by the
solemnity of the occasion and the oath and
will undoubtedly be less inclined to fail to
pay the judgement than he would be if no
oath was made.

While the parties are stiil present, the
court shalt enter a writ of execution in ac-
cord withthep planinorderto

cause shown: and

{¢) institute, In its discretion, contempt pro-
ceedings, subject s penalties limited to
manetary fines not to exceed 50% of

further signify the serfousness and reach of
the judgement. Pursuant to Section
8.2(3)(a), the writ shall be executed only
upon failure to satisfy the judgement, as
28 4 harotnbal

the jud against the defendant
for fallure to satisfy the judgement In

) 1

e with the judg; plan

The court shall additionally require the
fefendant, while still under oath, to de-

arranged while the defendant was
under oath

scribe his assets and Jocation thereof, from
which an attachable tist will be made by
the clerk and used by the Judgement collec-
tor in case subsequent attachment of as-
sets becomes necessary to satisfy the
judgement. Two purposes will be served by
the clerk's preparation of the asset list

ption of assets, as provided by the de-
fendant himself, greatly facilitates ate

hment should it b y by
velieving the plaintiff of the responsibility .
to determine and locate the defendant’s
assets, The court and the clerk are not
unduly burdened in performing their func-
tions under this provision Lecause little
tlme is required to fashicn a payment plan,
enter a writ of execution and secure an
asset list.

Section 8.2(2), If the defendant falls to
begin payments on the judgement in ac-
cordance with the terms of the payment
plan, the plaintiff shall make a good faith
effort to contact the defendant to secure
payments thereon, At the hearing the de-
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fendant would have provided the court
with an address at which he could be o~
cated. Consequently, the claimant shoutd
not have difficulty in establishing com-
munlcation with the defendant, Should the
plaintiff fail to contact the defendant or
should the defendant, ance contacted, still
fail to commence payments on the pay-
ment plan, the plaintiff shall so Inform the
court. This provision provides the defen-
dant notice of his delinquency and an op-
portunity to honor the payment plan with-
out recourse to the court.
Sectton 8.2(3), The court shall be the
collectlon apparatus, Once informed of the
i and  to assist
in collecting the)udgement by the plaintiff,
the court shall collect the collection fee
from the plalntlff. The exaction of such fees
would help pay the salary of the judgement
collectar, a court officlal discussed herein.
below. The plaintiff, invoking the collection
mechanism, must initially bear the finan-
cial burden of collection. The fee shall be
bed by the Judge of
the small claims court and should bear
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some relation to the court’s operational
cost in collecting judgements, The collec-
tion fee could be a flat rate or a percentage
of the Judgement, but in no case will the
collectlon fee exceed 5% of the judgement.
Hence, as the jurisdictional monetary limit
of the small etalms court Is $1000 (Section
3.1(a)), a plaintiff would never have to pay
more than $50 as a collection fee, And, as
most judgements in smalt claims courts do
not exceed $200, rarely, employing the
percentage of judgement limit, will a plain.
tiff have to pay over $10 as a collection fee.
A collection fee representing a greater per-
centage of the judgement would greatly
deter most plaintiffs, fearful that the
judgemen( would never be collected, from

handed tactics to collect judgements; they
might also charge unfair collection fees
and refuse to make exceptions for deserv-
ing plaintiffs, Outside jJudgement collectors
oftentimes operate on a percentage fee
basls, especially marshals who collect a
p ¢ of the jud H L
such collectors rarely agree to handle
small clalms which offer little return, and
pursue such judgements without alacrity
and diligence when they do agree to handle
them. A salaried court collection official,
pald the same whatever the size of a
Judgement, Is similarly motivated in col-
lecting all judgements. As a court official,
however. his mode of operation would be

g the collectt P of the

court,

The court may watve the pre-payment of
the collection fee by the plaintiff for good
cause shown. Thus, if the plaintiff Is an
indigent, cannot pay the fee and cannot
collect the judgement without the aid of
the court, the fee may be waived in whole
or in part,

Section 8.2(3){a). The court will issue
the previously entered writ of executlon to
a salaried court collection official when in-
formed by the plaintiff that payments on
the Judgement have not been forthcoming.
Many of the problems arising from the use
of sheriffs or marshals in collecting judge-
ments are avolded by the use of a court

ployee as the Jud t colt The
court can <losely oversee and regulate the
collection of Judgements if it Is charged
with the responsibility of cellecting them
through a -cowrt official. Outside judge-
ment collectors oftentimes use under-

ibed and scrutinized by the
court, Insurlng fair and efficient collection
of Judgements without the abuse that sn
often attends the collection policies and
practices of outside collectors, The ad-
wminlstrative Judge of the small claims
court shall select and employ judgement
collectors in any manner he dsems ap-
propriate, The collection of small claims
court judgements could be an assigned
task, in whole or in part, of the court om-
budsman {Section 2.4(3)), The salaries of
the judgement collectors could be funded
in whole or In part from monetary fines




collected pursuant to the court’s canterapt
power (Sectlon 8.2(3)(c)) or from collec-
tion fees.

The collection fee will be assessed to the
defendant and refunded to the plaintiff to
the extent that it Is collected beyond that
collected to satlsfy the Judgement, If the
defendant only pays the judgement, the
court will keep the plaintiff's collection fee
but pay him the judgement, If the collec-
tion fee is collected from the defendant in
addition to the judgement, the court will
refund the plaintiff’s collection fee In addi-
tion to paying him the full judgement that
was collected.

If the judgement s collected from the
defendant, the d collection fee may
be reduced or waived for good cause
shown, If the defendant’s fallure ts pay the
judgement on schedule is caused by cir-
cumstances beyond his contral, or If the
plaintiff failed to attempt to contact the
defendant for payment, as Section 8.2(2)
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requires, or if other equitable considera-
tions emerge, good reason may exist for
walving this fee. Where the assessed fee s
walved or reduced, the court can require
the plaintiff to assume whatever part of the
fee was not collected, in those cases where
the plaintiff has not acted in good faith; In
other cases, as the court may deem proper,
the fee should be refunded to the plalntiif
and the collection costs absorbed by the
court,

Section 8.2(3)(c). When a defendant has
failed to honor the court fashioned pay-
ment plan, the court can, simulfaneous
with the . of the writ of to

Only monetary fines can Issue from a
tp q; Incar {on is too

severe a penalty to Impose upon a judge-
ment loser in the small claims court for
failing to pay a judgement. Further, alimit
is placed on monetary fines. In no case
shall a fine exceed 50% of the judgement,
with the actual fee in any case determined
by the serfousness of the defendant’s viola-
tion in falling to pay the judgement, ascer-
talned by the defendant's Inability to pay
and other equitable consideratfons. A pen-
alty In excess of 50% of the judgement,
considering the extremely Informal at-

phera in which the jud was re-

the judgement collector, institute a con-

tempt proceeding agalnst the defendant for

violating his oath that he would com.

mence payment on a payment plan, The

avallability of contempt power by the court
+ dalt

ndered, is excessive.

This sectlon attempts to facilitate the
collection of Judgements. Contempt pro-
ceedings are prescribed to avold judge-
ment delinquency, The court, with the aid

would deter judg: and
would preduce Income thravgh fines to
fund the court's collection apparatus.

The court would have discretion in exer-
cising its contempt power, Blatant viola-
tions of the payment oath would be subject
to contempt proceedings, as wherethede-
fendant is able but unwilling to honor the
agreement. Less egregious violations
would not Lie pursued by a contempt pro-
ceeding, as where a defendant cannot for
good reason make payments on the collec-
tlon plan.

of its and Ifs psychological and
punitive infl 1s employed as the col-
lecticn agency. It is believed that in estab-
lishing a collection apparatus under its
watchful eye and control, the small claims
court can effectively and efficlently collect
the judgements it renders.
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Section 8.3 (Appeals)

Subfect to Section 6.2{d}, either party may
appeal a judgement of the small claims court
in a trfal de novo in an appropriate civil court
by-—

(1} fling the appeal with the civil court
within 30 days from the date of judge-
ment in the small claims court, and

(2} paying an appeal fee to the civil courtin
an amount not to exceed the filing and
service fees required of claimants in
commencing actions In the civil court.
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COMMENT

This section encourages the use of the
smali claims court by enabling either party
to nppeal an adverse judgement to the reg.
ular civil court. Some small claims courts
assert that a plaintiff walves his right to
appeal by suing in the small claims coert;
plaintiffs in such jurisdictions are bound by
small claims court decisions. Designed to
encourage and resolve as many smalt
claims as posslible, the small claims court
only discourages its maximum use by the
denial of plaintiff appeals; some plaintiffs
will surely be deterred from using the small
claims court if they are unable to obtain
review of adverse decisions. Many plaintiffs
cain afford a regular trlal and will be
strongly tempted to prosecute their claims
in the civil court, from which plaintiff ap-
peals are avatilable, if they cannot appeal a
small claims court judgement, Furthers
morte, those defendants lacking the finan-
clal resources to adequately defend them-
selves in a regular civil court would enjoy
the benefit of defending in the fnexpensive
small clalins court if plaintiffs were not de-
terred from: suing in such courts.

Little sound basis exists for denying the
plaintiff the right to appeal a small claims
court decislon. He should not be bound by
a small claims court judgement just be-
cause he invoked the jurisdiction of that
court, The benefit of litigating in the small
clalms court is enjoyed not only by the
plaintiff, While the plaintiff avoids the
exorbltant expense of litigation in the regu-
lar court, so too, as noted hereinabove,
does the defendant he sues and the judicial
system itself, The plaintiff should not forfeit
a right by suing in the siall claims court
when all parties involved, as well as the
administration of justice, benefit by his use
of the smal! claims court.

Little argument need be made to support
the defendant's right to appeal a decision
of the small claims court. Forced to defend
a sujt in a court with the relaxed rules of
evidence and practice, the defendant must
be accorded the right to appeal the deci-
sion to a regular court where strict pro-
cedural rules will fully safeguard him.

As the small claims court hearing is
conducted, purposely so, in an informal
atmosphere without strict procedural
safeguards, a trial de novo is necessary on
appeal to enable the litigant to secure his
full due process rights which are not
strictly enforced ar protected in the small
claims court. Further, a trial de novo on
appeal permits the small claims court to
experiment with informat nprocedures, as-
sured that expe:imental errors can be cor-
rected on appeal. Finally, an on the record
appeal Is Impossible as no transcript Is
made of the small claims court hearing.




Section 8.3(1), An appeal should be filed
as soon after the date of judgement as pos-
sible so that the evidence in the judgement
winner's possession remains at his ready
disposal, There Is no ideal time peried after
a date of judgement within which an appe-
aling party should be required to file an
appeal, Thirty days, however, while some-
what arbitrary, as any period would be,
should give the appealing party adequate
time to launch an appeal; any period

. beyond that might present a hardship to
the judgement winner and is thus consi-
dered excessive,

Section 8,3(2). An appealing party is re-
quired by this provision to pay an appeal
fee to the civil court hearing the appeal; the
fee should not exceed the filing and service
fees required of claimants In commencing
actions in the civil court. The appealing
party is not required to post a bond in the
amount of the small claims court judge-
ment to Insure the paynient thereof should
he lose on appeal. Litigants should not be
burdened in protecting their rights when
the informal forum of the small claims
court has decided adversely to them. The
requirement that an appealing party posta
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bond as a condition precedent fo appeal
deters lith pecially 1 i
ones, from appealing.
When a judgement has been entered
agalnst a plaintiff in an atmosphere of in-

tice bet disp the i of
Justice, which guide all small claims court
operations, command tiat the right of ap-
peal be unencumbered and avaiiable to
plaintiff and defendant alike. The falr te-

formality, where full repr ion by

of d in the small claims

counsel Is unavailable (Section 7.1(a)},
where striet substantive law and pru-
cedural rules are not regularly applied
(Section 7,3(a, Section 7.3(d)), and where
due process rights are not strictly pro-
tected, the right to appeal, to secure one’s
rights in strict accordance with substantjve
law and due process, should not be encum-
bered, A judgement bond would burden the
exercise of one's right to secure the
safeguards of due process en appeal when
such safeguards have been denfed him In
an adverse decision In another judicial
forum,

While the plaintlff voluntarily subjected
bimself to the informality of the small
claims court, he has benefitted all parties
and thg judicial system In doing so and
should not be restrained in appealing ad.
verse judgements by the requirement of a
judgement bond. The requirement that the

ling party pay y uppeal fees
13 the only burden that this provision im-
poses an the right to appeal.

By proscribing judgement bonds and
thereby removing a barrier to appeal, this
section undoubtedly makes appeals more
available to smalt claims court fitigants.
While appeals prolong the resolution of
disputes and thus contravene the small
claiins court's mandate to effect swift jus-

court, the financial inability of most litig-
ants to litigate an appeal, however incon-
sequential the appeal fees, and the naturat
inclination of people not to putsue adverse
decisions on appeal will effectively prevent
mass appeals from the small claims
courts,
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Appendix I

CASE STUDY-—SMALL
CLAIMS COURTS
NEW YORK CITY

The New York City small clalms court system
Is regarded 25 one of the most efliclent and
effective small claims court systems in the
nation. It has some shortcomings, but pro-
vides an excellent case study for states adopt-
ing or amending a small claims court act.
The New York system provides an in-court
arbitration alternative to the traditional judi-
clal resolution of disputes. It prohibils the use
of the court by corporations, businesses and
assignees. It even holds evening hearing ses-
stons to accommodate working people.
These features help New York City avold
many of the pitfalls of most small claims
courts and Iargely achleve the small claims
court object g a
forura in which lndlvxdudl complalnan!s can
secure prompt resolution of their disputes
The reputation of New York City's small
claims courts is further enhanced by its in-
novative and successful experiment with the
Harlem nelghborhood vourt, a local com-
munity court serving the community resi-
dents who staff it.
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There Is a branch of the small claims court
in each of the city's five boroughs, with two In
Manhattan. Like most small claims courts
around the country, the small claims courts in
New York City~—

—grant manetary relhef only;

—exercise Jurtsdiction over both tort and

contract cases;

—use simplifled rules of practice;

—require only nominal fillng aad service
fees;

—achleve service of process primarily
through registered mail,

—enable defendants to demand a jury trial
and thus transfer the case to the regular
civil court;

~—permit defendants to appeal an adverse
ruling;

—permit representation by altomeys;

If a summons cannot be served by mall,
e.g.,, where a registered letter Is retumned to
the court undelivered, the clerk notifies the
plaintiff that the summons must be served
personally.either by the plaintiff orbyaprofes-
slonal process server. If service sml proves

flective, the case is d d subject to
being refiled. A refusal by the delendam to
accept the Y
valid service.

One of the most common criticisms of the
small claims court Is the ease and frequency
with which default judgements are obtained.
In New York City, a default judgement can-
not be rendered in a pro forma manner be-
cause an answer to a summons Is not re-
quired. Should the plaintiff appear but not the
defendant, an inquest, or mini-trial, Is con-
ducted at whlch the plaintiff must supply all

evidence before he

—impose a 21 year age I on liti-
gants, with a provision that minors can
sue through their parents;

—grant adjoumments and

can prevall Upon good cause shown, a de-
fendant suffering a default judgement may

sparingly, only upon good cause shown;

—set a hearing date soon after the com-
plaint is fled;

—transfer cases to the regular civil court
whenever counter-claims are filed s ux-
cess of the jurisdictional amount or
whenever the complexity or special na-
ture of the case warrants lts transfer;

—~discourage multi-claim and multi-party
suts,

~—arte served by rotating judges from the
regular civil court; and

~-are divisions of the regular civil court.

The monetary limit in the small claims

courts in New York City s $500, a figure
higher than the national norm of $30U. The
$500 timit is high enough to cover rent de-
postis and the cost of most non-vehicular
consumer goods and services over which
camplainanis sue, bul not so high as 1o war-
rant the formalized rules of pleading and prac-
tice of the regular civil court

A defendant may be sued in New Yorktf he

resides, malntains an office or works in New
York City. The hearing is held, at the plain-
tiff’s cholce, ini the borough in which he lives
or In which the defendant resides or works.
Accordingly, a New York Cily plaintiff could
not sue an out-of-state or out-of-city defen-
dant in the New York City small claims court
even though the defendant injured the plain-
til in New York City or falled to honor a
centraclual cbligation that was lo be per
formed in New Yark Cly.

have the jud reopened or vacated
within a prescibed time after it has been ren-
dered. Failure of service or fraudulent prac-
tice by the plaintiff constitute good cause to
vacate a default. The court can dn the same
on jts own motion. Unwarranted default
judgements should be minimized by the
judge's looking into the clrcumstances of the
service upon the defendant and the transac-
tions or events prompting the sult.

The judges and arbitrators in a New York
City small claims court commonly reserve
judgement upon a case for a few days. Their
declsions are relayed to clerks who In turn
relay them to the litigants. The delay in
judgement Is prompted not so much by the
complexity of the cases but by the court’s
efforts to avold the resentment that an im«
mediate decislon might cause between the
parties while they are still together before the
court.
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Collection difficulties are a p ofthe
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Cc nroffer a spate of sugges-

small claims court in New York City. A study
of the New York City small claims court un-
dertaken in October, 1973, found that 31%
of the jud or settl ived in
the tws Manhattan courts over a nine month
period were not callected. A more dramatic
i of the problem Is evid d by a
finding by Ellen Beth Siegel and Robert At-
wood that only 5,947 of the 20,925 judge-
ments awarded in the small claims courts
fromduly 1, 1969 toJune 30, 1970, are listed
with the courts as being collected.

The scepario a judgement winner faces in
collecting his judgement Is as follows: Upcn
receipt of a jud or after a defaul

g court {

tions fo cure the collection woes of judgement
winners. The court should take a more active
role In collecting the judgements they render.
Unlike that which happens in New York City,
decisions should be handed down in the pre-
sence of the parties, so that the court could,
firstly, gather collection data from the defen-
dant, i.e., detailed information on the type
and location of leviable or garnishable assets.
the defendant’s work address and the names
andadd of rel . secondly, establist

a payment schedule or plan; and thirdly, sec-
ure a sworn from the defend,

The relative effectiveness and uniqueness
of the small claims courts in New York City
stem from their convenient hearing sessions,
arbitration alternative, prohibition of corpo-
rate plaintiffs and community court in Har-
fem.

A court thal is not open simply 1s not used.
And a court that maintains only regular work-
ing hours is constructively closed to many
potentiat litigants who can il afford 1o lose
work time and money to prosecute a relatively
small claim. Incredibly, very few small claims
caurts acress the cauntry are open on Satur-

that he would, under threat of contempt of
y fines only). pay the judge-

defendant has been Informed of an adverse
judgement, the plaintilf is required to give the
defendant 10 days to pay the judgement. If
the defendant has not pald within the pre.
scribed period, the plaintiff may then try to

fly collect the jud: If those ef-
fons fail, the plaintiff has access to a clty sherii
or marshal, who are empowered by law to
collect the judgement. The plaintiff pays the
marshal or sheriff a $10 collection fee in ad-

ment. Funds accumulated from contempt ci-
tations would pay the salary of the full-time
court judgement collector. Corporations and
businesses would have their licenses or char-
ters revoked for repeated refusal to honor
judgements. Additionally, dental of the use of
the small clalms court would be a further price
an uncooperative delendant would pay for
refusing to pay the platntiff. New York City's
couecnon problemsare not as severe as those
g some other major cities. due

vance, r ble only If the jud: is
collected. The plaintiif must provide enough
¢ about the debtor to

enable the sheriff or marshal, who have
power to attach non-exempt personal prop-
erty and to garnish wages, to effect collection.
Without such information, the sheriff or
marshal is unable to collect the judgement. Of
the 31% uncollected judgement figure previ-
ously mentioned, most were handled by
sheriffs or marshals.

Mention should be made of the different
systems under which marshals and sheriffs
function. As civil servants, sheriffs receive a
set salary and are consequently motivated to
pursue small judgements with the same alac.
rity with which they pursuelarge judgements
Marshals, on the other hand, are mayoral
appointees and recelve a fixed percentage
over the face value of the judgement they
collect; consequently, marshals are nat in-
clined to spend time collecling judgements
which, il collected, will earn thern insignificant
amounts compared Ic larger judgemenis.
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perhaps to the conscientious efforts of sheriffs
and the relatwely low incidence of default
jud uncollectible, in Har-
lem s accessible and convenlent community
court, but the 31% uncollectible judgement
figure represents a severe inadequacy in the
system and deprives the coust of much of its
effectiveness.

While attorneys are permitted In the small
clalms court and must represent corporate
defendants, they appear infrequently and
have litle effect when they do. Defendants
were represented by counsel in only 13.7%
of the total cases filed in the judicial year
1969-1970. The difference in the judgements
awarded plaintiffs from defendants who were
represenied and those who were not
amounted fo only a few dollars. Aside from
the psychological support they provide timid
litigants and the expertise they possess in dis-
cerning the lssues and the applicable law
t:osed by any law suit, lawyers, in balance,
are probably mnre counterproductive to the
court's mandate to secure juslice in an intor-
mal and swift fashion than they are produc-
tive in securing a favorable judgement.

day or Ings when people could most
conveniently use them. Some small claims
courts recognize reality and conduat Satur-
day and/or evening sessions. None are as
convenient or open as the New York City
small claims courts, which hear cases Monday
through Thursday evenings from 6:30 p.m.
to conclusion—often as fate as 1 a.m. Untold
numbers of litigants, who otherwise might not
have pursued thelr grievances, avail them-
selves of these accommodating courts. A
model small claims court, responsive to the
needs of the community It serves, would
schedule hearings at times consistent with the
= lence and d is of the

ity.




The high volume of cases procassed by the
small claims courts in New York Cityis further
atfributed to the court’s utilization of arbitra-
tionasa yall to adjudicati
by a judge. While the District of Columbia,
Florida, and Minnesota have in-court volun-
tary arbitration mechanisms. arbitration has
been employed most successfully in New
York City. The arbltrators are New York City
attorn2ys who volunteer thelr services to the
courts. The administrative judge of the courts
assigns art to heari lly al
arbitrator will sit in ane heaiing session per
month—from a Ust of lawyer-arbitrators
compiled by the local Bar Assoclation. No
shortage of volunteers exists In a city as large
as New York City.

Prior to reading the court calendar to the
waiting liigants before the evening hearings
commence, the court clerk informs them that
they have the choice of an arbitrator ar the
presiding judge to hear thelr case, that the
arbitrator's decisions are final and not appe-
alable, while the judge's decistons are appe-
alable, that the arbitration is conducted fh a
small room or area without a record of the
proceedings, while the judge hears cases in
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cpen court with a stenographic record of all
that transpires, and that litigants choosing ar-
bitration will be heard more expeditiously
than those choosing the regular courtroom
process

Both parties must agree to arbitation.
Once they have consented to arbitration.
they cannot withdraw belore the hearing be-
gins without the consent of the other. once
arbitration actually begins, the parties cannot
withdraw even with mutual consent

While an arbitrator’s deciston is unappeal-
able, it Is reviewable by the presiding judge
when a party can demonstate that an arbit-
rator was biased or exceeded his authority.

That cases are more readily heard by arbit.
rators than by presiding judges is a strong
Inducerent to litigants to choose the former
over the fatter. While the arbitrators spend as
much time on each case as does the judge,
only one judge, but numerous arbitrators,
conduct hearings every session. Additionally,
much af the judge's time is consumed in hear-
ing cases that are reconvening after prior ad-
journments; the arbitrator handles cases that
are before the court for the first time.

The arbitration mechanism poses an ex-
tremely appealing alternalive to the regular
courlroom procedure. Arbitration is fast (itke
the courtroom process) and flexible {the ar-
bitrators are volunteers, and as many can be
assigned to a session as necessary); it unclogs
dockels and, as part of the court and occur-
ring within the court amblance, enjoys legiit
macy in the eyes of the public; and finally, itis
final, disposing of the case without any ap-
peal. That arbitration too often results in
compromised decisions and {5 too often
forced upon litigants are not inherent in-
adequacies in the system but faults that lie
with those who administer It.

Undeniably, few communities can draw on
the pool of pro bono attorneys that prevalls in
New York City. Srialler communities, how-
ever, would necd fewer arbitrators and could
augment the number of lawyer-arbitratoss by
soliciting the volunteer services of lay experts
In the consumer field; where too few arbit-
rators still exist, a nominal fee could be of-
fered to secure thelr assistance. Arbltration
accounts in no small part for the effectiveness
of the small claims courts in New York City: its
effectiveness as a dispute resolution alterna-
tive, however, is not peculiar to New York
City, but would be an effective adjunct, in
whatever adaptive form it was used, in any
small clalms court system

Perhaps the most common and vitriolic
criticism leveled against small claims courts is
thelr failure to serve the individual consumer
for whom they were established; instead, the
criticism goes, the courts have become
glorified collection agencies. In many places,
especially in the District of Columbia, collec-
tion agents and assignees have come to
dominate the court in terms of the percentage
of cases filed. Many individual consumers
view the courts as oppressors rather than as
helpers.
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New York City has responded by prohibit-
ing corporations, associations, insurers and
assignees from suingIn the smatt claims court
The courts grant de facto recognition to small
business plaintiffs, however, and permit them
to sue in their individual names. While the
smnall claims courts are consequently the exc-
lusive domain of individual plaintiffs, to the
satisfaction of those supporting it as a poor
man's court, nagging and unanswered prob-
lems remain. Where and how de corpora-
fions, assignees, assoctations and insurers
redress their grievances? The New York City
small claims courts, in barring corporate
plaintiffs, have deflected the problem
elsewhere. Corporations possess the resolve
and money to prosecute thele claims in a
regular civil court, where the tndividual de-
fendant encounters costs far in excess of
those he would encounter in defending him-
self in the small claims court: alternatively,
collection agencies oftentimes employ un-
derhanded street tactics ta collect their claims.

4 ¢

The Harlem court has many advantages to
the community it setves: residing in the same
community in which the court is located. litig-
ants are less intimideted and less inconveni-
enced by appearing in the Jocal court than
they would be if they had to appear in a court
downtown. The court's accessibility increases
its use and decreases default judgements.

The Harlem Community Court is further
unique in employing paraprofessionals,
called Community Advocales, who are
trained in consumer affairs and generally re-
side in the community in which the coutt is
located. The Community Advocates serve
the court and the community in many ways,
including assisting the litigants in preparing
their cases and publicizing the coust in the
community; consequently, the court be-
comes more accessible and more under-
standable to the community.

The success of the community court in Har-
Jem in attracting litigants and disposing of a
high volume of cases warrants an increased

No reltable statistics have surf It

the fate of these claims. In either case, the
sued Individual is better off resolving the case
in the small claims court than elsewhere.
More fundamentally. little reason exists for
denying corporations a speedy, inexpensive
and fair {orum in which to voice their grie-
vances.

The answer lies not in creating one prob-
lem by resolving anather in baring corpora-
tions from the small claims courts. but in re-
solving the problem and avolding another by
I ing but controlling corp in the
small claims courts. By a mass filing limitation
or a separate corporate plaintifl division
within the small claims courts, corporations
would not dominate the court. Additionally.
abuse of court procedures would discourage
carporations from misusing the court. While
the small claims courts in New York City ef-
fectively serve individual litigants, the court is
untesponsive to the entre community, of
which corp g1 ati
and insurers are part.

An innovative experiment is undenvay in
the New York City small claims courts system
with the community court in Harlem. The
cases are heard in an old district courthouse,
recently serving asa job-training center, in the
Harlem subcommunity. The procedures and
rules of the small clalms courts in New York
City likewlse prevall in the Harlem court.

role of coutts and ad-
vocates in future small claims court systems.
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The Los Angeles small claims court system
provides a forum in which complainants can
generally obtaln speedy, inexpensive, effec-
tive and fair resolution of their compl it

The small claims courts in Los Angeles
strongly encourage plaintiffs to file their
clafras in person so that the court can obtain
all infe i v to effect service on

provides a useful guide for any state wishing
to develop a model small claims court.

In Los Angeles the small claims court is a
diviston of the municipal court. The main
court Is located in the downtown county
courthouse, with four branch courts located
elsewhere in the cily. No atiorneys are permit-
ted 1o appear before the court.

The court exercises jurisdiction over both
tort and contract cases where the amount in
controversy does not exceed $500. The $500
limit Is considerably higher than the national
average of $300. This higher limit is sensible
considering the greatest percentage of claims
fall n the $400 to $500 range.

Suit may be brought where the contract
was to be performed, where the injury occur-
red or where the defendant resides at the time
sutt is brought. By providing a choice of loca-
tions where a clatm may be filed, the Los
Angeles system does nol unreasenably in-
convenience either the plaintiff or the defen-
dant. If suit is filed in the wrong coutt, the

action will bed i, requiring the plalntiff

the defendant. On an average, less than 3%
of the claims are filed by mail. Upon receiving
the plaintiff's statement of his claim, the clerk
of the small clalms court prapares an affidavit
containing the plaintiff's pleading.

Althearings are scheduled for 30 days from
the date the complaint is filed. This insures
swift resolution of disputes and provides
enough time to permit more than one atternpt
ta serve a summons if attempts prove unsuc-
cessful. If the defendant is served within 5
days of the scheduled hearing, the case is
2.tomatically continued 10 to 30 days unless
the defendant walves notice. For the con-
ventence of the plaintiff, the court permits him
to request a hearing date or request a diffe-
rent date if he is dissatisfled with the
scheduled date.

Continuances are automatically granted if
requested by the defendant more than 10
days before the trfal. They are granted during
the trial only if both parties concur. Approxi-
mately 15% of the cases that go to trial are

to refile in the proper court. .

Any person or organ'ztion can sue in the
small claims courts. Corporate plaintiffs must
AppEar Via a proper rep ive {not a

By requiring the accurate identification of
fendant izing the and

d
hedul

length of and by sc

lawyer) who has knowledge of the facts of the
case. To prohibit excessive use of the small

k within a relatively short period of

time after the filing of a clalm, the Los Angeles

small clair.s court system insures the speedy
! o

dienit

claims courts by coll assig-

T

nees of claims are not permitted to sue In the
Los Angeles small clalms courts. As a result,
corporations must collect claims In their own
names rather than by assigning overdue ac-
counts to collection agencies. This in tum
{orces corporations to establish internal col-
tection departments to process and handle
collecting problems.

Summaenses are served by registered mail
or personal delivery, 2; the option of the
plalntiff. Personal service is used mos! often,
with marshals or private process servers
doing the service. Cerporalions can be
served only by personal service. The small
claims courl oversees the service of sum-
maonses by marshals to prevent defective and
shoddy practices.

The expense of filing a claim s minimal.
The fee to filea complaint is $2. City marshals
charge $6.21 to serve a summans personally,
and $1.50 to serve it by mail. A winning
plaintiff is generally awarded such court fees
as part of his claim.

Simplified pleadings and procedures ae
followed in all cases. Technical rules of evi-
dence are followed within reason, but the
judges admit such evidence and conduct
such outstde investigations as are necesst.ry
to effect substantial justice between the par-
ties.
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Counter-claims by a defendant must be

Muni.

filed by affidavit and a summons must be
served on the plaintilf atleast48 hours before
the hearing, The preparation of counter-
claim affidavits are governed by the same
procedures that apply fo the plaintiff's af-
fidavit. Counter-clalms in excess of $500
cannot be tried in the small claims court. They
are transferred to the reqular civil court by the
defendant’s lling a complaint against the
plaintiff In a regular court and then filing a
motion in the small clalms court to transfer the
entire case to the regular civll court. A defen-
dant cannot transfer a case to the regular civil
cou;” by requesting a jury irial,

Default judgements are enfered im-
mediatelyii the defendant fails to appear fora
hearing. The statute conlains na provisian for
vacating a default judgement, but in practice
a smalf claims court conducts an inquiry when
the defaulting defendant claims he was not
served, ar was served improperly.

Only a defendant may appeal an adverse
deciston. The plaintifi is bound by the courf’s
deterniinations, because he Is the one who
elected voluntarily to use the small claims
court. By appealing a decision, the defendant
obtaing a new trial In a court of general jurls-
diction. He Incurs a $14 filing fee and must
posta bond in the amount of the jud;

cipal court judges are assigned to hear
small claims court cases by the Presiding
dJudge of the small claims court. The Presiding
Judge reviews all motions In contested cases,
and assigns matiers to a ipal
judge who hears the case prtor to hearing the
non-small claims cases from his regular
calendar of cases. This system assures
prompt handling of a large volume of cases
by experienced civil court judges

Lawyers may appear for themselves as
plaintiffsin the small clalms court, but they are
barred from appearing as counsel to other
persons. Consequently, lawyars cannot par-
ticipate in filing, prosecuting or defending a
claim. The courts of Califointa have held that
the ban on attorneys in the small claims court
does not constitute a denial of due process.
The plainiiff voluntarily chooses the smalt
claims court, knowing !t prohibils attomneys. If
he had wished to avail himsel{ of counsel, he
could have sued in a court of general jurisdic-
tion. The defendant, while denled counsel in
the small claims court, can always secure the
assistance of a Jawyer in a new trial, which he
can obtaln by appealing the small claims
court decision.

The Los Angeles small clalms courts have
been relatively successful in resolving a large
volume of disputes in a swift and effective

In rendering judgements, the court occa-
sionally sets up a judgement payment
hedule, payable by the defendant on wiiat-

fashion. One siudy shows that plaintiffs won
85% of the cases that went to trial.
Whether more people would use the sys

ever terms or conditions the case req

tem if were d, or whether

The judge asstimes the burden of devising 2
payment schedule only when he finds that

tall p are Y.

A judgement of the small claims court is
enforced In the same way as any civil court
judgement in Los Angeles. Theloserpays the
judgement directly to the winner; the plaintiff

the percentage of winning plaintiffs would
change, and whether Justice would be better
served If defendants could be assisted by
counsetareissues which mustbe answered in
fashloning a model small claims court, The
Californta expetiment tndicates that a small
claims court system can operate efficiently

the defendant if the jud is not
satisfied In a week or so; if the defendant still
refuses or neglects to pay, the plaintiff re-
quests the court to issue a “wnit of execu-
tion". The wiit empowers a marshal to gar-
nish the defendant’s wages or seize his prop-
enty. California law requires prepaid fees for
the collection of judgements. The fees range
from $5.70 for a garnishment of wages to
$400 for a business levy. The winner ordinar-
v ded all costs d in coll
the jud, t. Litde statistical evide.
exists on the effectiveness of collection efforts
in Los Angeles, but judgement collection pre-
sents the same problem in Los Angeles as it
does In most small elalms courts throughout
the country.

and fully without What s
not clear is whether the :mall clalms court
watld operate even more effectively and effl-
cienily with attorneys, Limited use of altos-
neys in the small clalms court could prove the
best way ta explali thelr advantages white
avolding their disadvantages to a small claims
court system.
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MODEL CONSUMER
JUSTICE ACT
A SYNOPSIS

The Model Consumer dustice Act (hereinafter
“'the Act”) establishes a statewide network of
accessible and convenient small claims courts
which would be structured 1o resolve afl dis-
putes involving $1000 or less tn an expediti-
ous, econornical, informal, fair and effective
fashion.

The Act provides for at least one small
claims court in each county in the state
{branch courts would be available in large
mefropolitan areas), and thus would insure
that all disputants would have ready access to
the convenient forum of the small clatms
court. The Act would establish a small claims
court with flexible court howrs, including
evening and Saturday hearing sessions, and
flexible court locations, including suitable
community facilities, in order to be conve-
nient to those who would use it: the conveni-
ence of the court would be further facllitated
by providing for the court clerk and court
ombudsman to assist litigants in filing their
claims and preparing their cases for hearings

Open fo all disputes involving $1000 or
less, including contract, personal injury and
personal property sults, the court would be
able to accommodate all small claims ansing
in today’s increasingly costly marketplace.

One of the main features of the Act (s its
provision for expeditious handling and resol-
utton of the dispules that would come before
it. All claims filed in the court would be quickly
braught to the attention of the opposing party
and scheduled for hearing within 45 days of
the filing date. Delays in hearings would be
discouraged and short-termed when granted.
Finally, court jud; would lly be
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The Act would impose little expense on
those who use the court. Filing and service
fees would be minimal, rarely exceeding $10
in total, and collection fees would amount to
only 5% of the judgement entered. Such fees
would be assessed against the losing party
and would be altogether waivable for indi-
gent parties and for other good cause.

Informal procedures, practices and rules
would gavern small claims court hearings.
Faced with understandable proceedings. the
parties could adequately represent them-
selves without the necessity of attorneys; the
resolution of disputes would be further expe-
dited.

The Actis designed to insure the fair dispos-
Htion of cases for all partles. The court would
be open to individual and non-individual
claimants alike, but a iair allocation of court
time between them would be provided.
There would be limits on mass filings, so that
the court would rematn accessible to all. Par-
ties would be provided with the opporty:nity
to settle their disputes through a pre-hcaring
court-sponsored mediation process. [n-court
arbitration before laymen would be available
as an aliernative to a trial before a judge for
those wary about appearing in full court
Nelther party would be disadvantaged by
lacking the representation of counsel, as
lawyers could not appear in behalf of parties
in a small claims court. However, both parties
could use tha assistance of lawyers in prepar-
ing their cases. and the court would attempt
to provide court-appointed attomeys for in-
digent parties. The small claims court hearing,
with the court available to assist in the de-
velopment of pertinent facls, would enable
the parties to stale their claims or defenses in
full. Default judgements against non-

ing defendants would be granted only

rendered at the termination of the hearing
session while the parttes were still before the
court

after a full court inquiry into the reasons for
the defendant's failure to appear and the
merits of the plaintiff'sclaim. Finally, the court
would resolve the dispute in order to ac-
complish substantial justice between the par-
ties in accordance with law, and would fully
explain the decision lo the parttes.

The Mode! Consumer dJustice Act is de-
signed so that small claims courts would effec-
tively resolve all small claims. The courtcould
resolve all claims between the parties In one
hearing, whether related to the claimant's
uriginal clalm or not. A court could order
whatever rellef the just resolution of the case
would require, including monetary damages
and equitable orders to repatr, replace, re-
scind. reform or refund. Finally, the court
would administer a court collection apparatus
designed to collect the fud: it renders.

The elfficiency of the Act would be facili-
tated and maintained by the local advisory
functions of court ombudsmen and commun-
ity advisory panels and the statewide supervi-
sion of a state agency.

Finally, the Model Consumer Justice Act,
in order to maximize the use of small claims
cot 3, would provide statewide publicity of
the court through the promotional efforts of
court ombudsmen, community advisory
panels and the state supervisory agency.
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STATEMENT oF MASSACHUSETTS PUBLIC INTEREST RESEARCH Group, INC.

COMMENTS ON SENATE 957

The Massachusetts Public Interest Research Group (Mass PIRG) is a non-
profit student organization, inspired by consumer-advocate Ralph Nader, and
devoted to issues of public concern. PIRG was designed to generate research,
legislation and social action in areas such as the environment, health and safety,
civil rights and consumer protection.

PREFACE

As a preface to comments on Senate 957, the Consumer Controversies Resolu-
tion Act, these comments will address the issue of whether the funds provided
for in this bill should be applied to the small claims courts exclusively, or to
complaint resolution mechanisms in general. If is evident from the drafting of
earlier versionsg of this bill that primary emphasis was placed on aiding in the
establishment and reform of small claims corts. The expansion of the bill to
include aid to complaint resolution. mechanisms in general represents a sig-
nificant alteration of the bill, and one which Mass PIRG appiauds.

Mass PIRG has been involved in issues of small claims court reform since
1972, Mass PIRG has written and published a “how to” guide for use of the Mas-
sachusetts small claims courts; established student run counseling centers to
advise consumers on the use of small claims courts; filed legislation in the
Massachusetts legislature to raise the jurisdictional limit, openr the courts at
night and on Saturdays and improve the consumers’ chances of collecting a judg-
ment once it is issued by the courts; and has been a major advocate for admin-
istrative reform of the small claims courts. Our commitment to small claims
court reform has been neither small nor passing., And our belief that the small
claims courts present a valuable last resort to many consumers who have been
injured in the market place is unaltered.

However, our study of the ‘problems and costs associated with unresolved
consumer disputes has focused our attention in a second direction: consumer
complaint mediation. Complaint mediation, the interjection of a trained third
party into a dispute situation, can provide partial solution to the tremendously
expensive problems associated with counsumer disputes. Mediation can be effi-
ciently delivered at a low cost to consumers. It can also be effective, Mass PIRG
studies of the major complaint mediation programs in Massachusetts found that
a mediation program staffed by professionals can provide a three or four to one
return ¢n tax dollars spent in the form of refunds and repairs for consumers.
Other groups relying on volunteer staff can demonstrate as high as a ten to one
return on operating expenses. On a budget of $180,000 the Boston program serv-
ices over 31,000 consumers a year, and saved Boston consumers over half a mil-
lion dollars in 1975, Mass PIRG’s own examination of the files of Boston's com-
plaint mediation program found that nearly three-quarters of the complaints
mediated were ultimately resolved to the consumers satisfaction. Other groups
have experienced a resolution rate at or near this level.

In addition, mediation programs organized either by government or consumers
provide a valuable basis for the low cost expansion of citizen consumer protec-
tion activity, In Massachusetts these groups have adopted consumer advocacy
roles in addition to their complaint resolution functions. This activity has in-
cluded cooperation with the Attorney General's office in identifying patterns of
fraud, presentation of testimony on legislation and development of a program
of consumer education. The potential for involving consumers iz a community
based and funded mediation program represents a significant spin-off benefit of
the program proposed in Senate 957.

Mediation is & new concept. Its ability to resolve as many as 759 of the con-
sumers’ complaints mediated, marks it as a valuable mechanism for the resolu-
tion of consumer complaints. It also presents the possibility of involving con-
sumers in solving their own problems and of providing a valuable service at a
low cost. A seed money program, establishing model programs, could well ger-
minate into state-wide networks of complaint mediation centers, an accomplish-
ment which would have a significant impact on the costly problem of unresolved
consumer complaints. ,

The small claimg courts, on the other hand, have been in use in the United
States since the early part of this century. As those who have serutinized the
small claims eourts know, there have been some major failures of the “people’s
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courts”. In many states the small claims epurts remain underused by consumers
and overused by businesses who see the small claims court as an inexpensive
mechanism for the collection of consumer debts. These problems are real and
ressing.

P Yet, %s anxious as Mass PIRG is to see the implementation of an efficient
and effective small claims court program in every state, we do hold certain
reservations concerning the appropriateness of addressing limited federal funds
to this aspect of the consumer dispute problem, There are three factors which
suggest that this kind of a federal money program would have a limited effect
if the monies are spent primarily on the small claims courts.

Tirst, even if all reforms are accomplished the small claims courts potential
effect on consumer disputes is limifed. The small claims courts are and will re-
main a relatively expensive mechanism for the resolution of consumer disputes.
The cost is real both in terms of dollars and the demands on consumers. The dol-
lar costs of bringing a small claims case, although small to the litigant, are sub-
sidized by the state and thus borne by the taxpayers. The cost to the plaintiff in
terms of time, travel expenses and lost pay is also significant. In addition, be-
cause the small claims courts are a litigation forum requiring the consumer plain-
tiff’s presence, there are significant unavoidable barriers to consumer use of the
courts, many of which are reflected in the costs described above. Finally, there
are unavoidable psychological barriers to use of the small claims courts. Litiga-
tion represents a significant escalation of a consumer/merchant dispute, requir-
ing that the consumer actually confront the merchant in open court, It also re-
quires an ability to organize evidence and articulate a claim. Often these skills
are ones which the consumer has not had the opportunity to develop. Unless there
is a massive advertising campaign to inform consumers of the courts, a formal
pre-trial counseling program and a general education program of consumer self-
advocacy the small ¢laims courts are in danger of retaining their reputation as
an effective forum only for the articulate and educated consumer.

In addition to these problems, which raise serious questions about the role
of the small claims courts in resolving a significant number of consumer dis-
putes, it appears that the nature of the problems faced in most states by advo-
cates of small claims court reform are not particularly susceptible to monetary
solutions, The small claims courts themselves are relatively inexpensive to ini-
tiate because they are merely an adjunct of the regular civil session of the court.
In fact, Mass PIRG's experience indicates that the real barriers to the estab-
lishment and reform of small claims courts are political rather than budgetary.
Lawyers are opposed to the establishment of small claims courts, judges and
lawyers do not want to work on Saturdays or at nights, sheriffs and constables
who serve process in ordinary civil cases see expansion of the jurisdiction of the
small claims courts as threatening their incomes, ete.

Secondly, the majority of reforms needed by the small claims courts today are,
in fact, procedural in nature and require little or no money to implement. Sepa-
rate consumer and business sessions, filing by mail, improved collection, mainte-
nance of an informal atmosphere, and limiting the role of attorneys, can all be
accomplished with a minimum of expense.

These reform problems are, in our opinion, problems which should be addressed
by local consumer groups bringing pressure to bear on their state legislature and
the administrators of the small claims courts. One of the biggest barriers to small
claims court reform is that consumer groups have not made it a priority and
have not been able to build a coalition capable of overcoming the parochial ob-
Jections raised to the adoption of small claims court reforms.

Finally, 8. 957, as presently drafted, provides no concrete solutions to the most
pressing problems of the small claims courts: defaults and the inability of con-
sumer plaintiffs to collect judgments. In fact, many advocates of small claims
court reform are hard put to convineingly deseribe a solution to the default and
collection problems that plague today’s small claims courts. It is doubtful that
this bill will affect the important small claims court problem areas unless it pro-
vides specific requirements such as mandatory jurisdictional increase to $2,000,
off-hour sessions or judgment collection programs,

In summary, while a federal program of grants and cost sharing programs
may accomplish some reform of the small claims courts and may be effective
in prompting the initiation of small claims courts in states where they presently
do not exist, Mass PIRG feels that federal money could be most productively
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spent on the development of cowplaint resolution programs which would in-
clude both a forum for voluntary resolution of consumer complaints through
mediation and a forum providing for binding vesolution of consumer disputes
incapable of mediation, like the small claims courts.

As presently drafted, Senate 057 will establish such a program. .

These comments now turn to specific issues raised by the bill now before the
commitiee.

First, the present draft of 8. 957 is notable for its failure to insure that con-
sumers will be in control of the programs established. This point is important
for non-judicial mechanisms which are created with the assistance of funds
provided by this act. Section 5(d) (3)’s requirement that consumers raust “have
participated in the development of and have commented on” the state plan rep-
resents only a minor assurance of consumer involvement. Special provisions for
consumer participation should be inecluded in §. 957 both because it is consumers
who will be directly affected by the programs and because their support will be
critical to the continuation of these programs once federal funding has been
withdrawn,

Another important reason for specifying consumer involvement at all levels of
the program including formation, evaluation, direction and oneration, is the
uneed to insure that business does not capture this consumer protection effort as
it has so effectively captured other state and federal programs, The Better Busi-
ness Burean complaint resolntion effort has been marked by a concentration
of funding on image advertising and a failure to act as anything more than a
clearinghouse for consumer complaints ; providing post office service to businesses
by receiving and relating consumer complaints but rarely, if ever, acting as an
effective mediator. With their inherent conflict of interests, there ig no point in
pretending that programs run by the business community could fulfill the role of
a consumer advocate.

The funding provision described in Section 5(i) (2) which would allow some
full grants and 709 fuuding for state programs, fails to provide for a gradual
state take over of the program funding. We support a cost sharing arrangement
which would require incremental assumption of the program costg by the state.
For instance, a declining federal share of costs could provide for the following:
a first year grant of 100%, financial aid the second year of 709, third year aid of
509%, and so on. The ultimate goal should be to phase-out federal funding and
establish an independent state program,

This section also fails to provide a time limit on the funding grants under
Section 6(b). A time limit of two years for propoged granls should be effective
in guaranteeing rapid and conscientions completion of program goals.

Section 5(e) 4 C, D, and F requires what could be a significant state expendi-
ture to gather the information needed to qualify for a state grant. This expendi-
ture could act as a barrier to those very states which would be most attracted by
the prospect of federal funds for the improvement of their dispute redress mecha-
nisms, In addition, several of the pieces of infurmation required seem irrelevant
to the determination of eligibility. The most onerous appear to (e) (4) (C), (D),
and (F).

On the other hand it may be very useful for the federal grant to require that,
once funded, each program keep records which collect this information on the
complaints falling within its jurisdiction.

Finally, ag noted in the preface to these comments, the bill continues to bear
the markings of a small claims cotirt reforn measure, In several sections require-
ments are set out which relate only to the small claims courts. The final draft of
8. 957 should clarify which requirements apply only to small claims courts and
which apply to all methods of complaint resolution. Specific areas of confusion
exist in Section 6 (e) (4) (C), and (IF); and Section 7 (b) (6) (4), (D), (E),
and (F).

NEwW York CoUNTY LAWYBRS' ASSOCIATION,
New York, N.Y,, Aprit 18, 1977,
Hon, WenpeLL Forp, .
Committec on Commerce, Science, and Transportation, U.S. Senaie, Old Senate
Ofice Building, Washington, D.C.

DeAR SENATOR: Thank you for your request for comment on the proposed
Consumer Controversies Resolution act, 8. 957, introduced by Senator Ford on
March 9th, The Committee on Federal Legislation of the New York County Law-
yers Association has strongly supported legislation along these general lines in
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the past (see enclosed report No. F—4 of March, 1972). Consequently, although
the Committee has not had time to complete action on this bill, I am enclosing
o copy of our prior report and some purely personal additional comments which
have not been acted upon by the Committee.

The bill seems to be badly needed because of the large number of unresolved
consumer cornplaints and the difficulties encountered by consumers in obtaining
legnl assistance. Without counsel, the consumer is at a severe disadvantage in a
conventional judicial forum.

One suggestion made by some of our Committee members in our preliminary
discussions on the bill would be that consumers should be required to contact
the company involved initially to try to settle the dispute, before invoking the aid
of the mechanisms set up under the Act. However, it was not suggested that re-
turn receipts for mailings or specifie time limits be established, as this might tend
to disadvantage the very consumers who miost need help and would be confused
by any technical requirements.

A second suggestion was that any experinental or private programs should
not involve pre-commitment of comsumers to binding arbitration by means of
contracts entered into at the time of sale (when the implications are not likely
to be clearly understood). Instead, arbitration should be offered to the con-
sumer as an alternative at the time the dispute arises (see enclosed report by
the Special Committee on Consumer Affairs of The Association of the Bar of the
City of Wew York on this subject).

Thirdly, it was suggested that some mechanism be created in this legislation
or otherwise to deal with the numerous complaints involving out-of-state firms,
touched upon in another enclosed report of the Association of the Bar, If the
precise proposal made is not considered workable for any reason, no doubt others
could be developed to deal with this most serious problem. At present, local
small claims courts are not available for cases involving merchants located in
distant states., No more clear situation for the exercise of the Congressional
power to regulate interstate commerce could be conjured up in my opinion.

In my own opinion, some form of rulemaking is important to further define
the types of procedures responsive to national goals as set forth in section 7 in
the light of experience. These goals are necessarily general, and may not be
sufficiently precise to ensure effective compliance with their objectives, The
Federal Trade Commission might be an appropriate agency to formulate such
rules. In that case, the notice-and-coniment rulemaking exemplified by Title I
of Magnuson—Mogs Warranty—Federal Trade Commission Improvement Act
might be more expeditious than the procedure for binding rules applicable to
grivate parties under section 5 of the FI'C Act as set up by Title IT of the same

ct.

Of course, the agency administering the grants need not be the same ag that
formulating the rules, and I believe that in the past the FT'C has expressed
reluctance to undertake the grant-making function under this legislation. Some
other separate agency might, of course, be given such duties even if the FIC
were given the rulemaking authority suggested.

Turning to the goals themselves set forth in section 7, it is gratifying to note
that the suggestion made in the County Lawyers Committee report of 1972, to
permit suits against as well as by consumers in the informal tribunals con-
templated, has been adopted in section 7(a) (6) (D). The caveat contained in
the 1972 reporr, however, has not yet been incorporated in the legislation.

“In order to prevent the swapping of small claims courts designed to serve
conswmers as plaiutiffs, there should be separate parts for cases where debt col-
lection cases against consumers are heard, as distinet from consumer-plaintiff
cases.” Report #F-4 (1972), p. 2.

In addition, consideration might be given to requiring that the fee normally
charged for debt collection cases in the otherwise applicable estate court forum
should apply. The reason for this is that small claims courts often charge low
fees which are subsidized to enable the “little guy” to use the courts, This sub-
sidy should nof be carried over to other type of suits. If it were, this could
lower the “threshold” of when it ig cost/effective for creditors to sue for small
debts, and result in an increase in the number of collection suits, In New York,
proposals to permit corporations to sue in small claims courts were vetoed by
the Governor a few years ago becnuse of this problem; subsequent bills provide
for the fee otherwise applicable te be pald in collection suits to be brought in
small claims tribunais,

Presumably it was not the intent of section 7(a) (6) (D) to exclude a state
system which reserves its small claims system solely for consumer plaintiffs, but
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rather to allow collection cases to be included as discussed above if the state
S0 elects, If this is indeed the intent, the language may require revision. As
written, states like New York which ban corporate plaintiffs entirely from small
claims tribunals might be excluded from the legislation.

Taking these various points into aeccount, section 7(a) (6) (D) might be
amended to read:

“(D) permit the use of consumer controversies resolution mechanisms by
assignees or collection agenecies or plaintiffs in debt collection suits generally only
in a manner consistent with the purposes of this Act, including but not limited
to (1) requiring collection suits to be heard at a different time or place than
cases involving consumer plaintiffs, and (ii) requiring plaintiffs in collection
suits to pay the otherwise applicable fee payable in the appropriate court other
than the consumer controversies resolution mechanism: Provided that a state
system shall not be deemed not responsive to national goals because it excludes
all debt collection cases or cases involving corporate plaiutiffs from a consumer
controversies resolution mechanism.”

In regard to judicial review, in my opinion such review should be sparingly
granted where funding for state plans is involved. First, political restraints
are fully applicable to denials of funding to state plans. The state delegation in
the Senate and House can be called upon instantly in case of unjust denial of
an application, and congressional oversight constitutes a check upon arbitrary
denials, Second, the chief risk is not arbitrary denials, Rather, the biggest danger
is approval of state plans that Ao not adequately serve the goals of the Act.
This is so because all politieal subdivisions need money. Wherever fruits of the
federal taxing system are offered, the temptation is to pluck them with ag little
additional expense as possible! Thus efforts are sure to be made in some states
in effect to get the money for existing inadequate redress systems without chang-
ing them much,

The greater the finality of a denial (the less review is available), the more
“clout” the administering agency will have to require upgrading of the system as a
condition to a successful re-application for funding.

Judicial relief at the suit of a private individual or organization would in my
opinion be inappropriate in case of a denial of this type, Indeed I would doubt
that the courts ave best equipped to rule on such denialg at all, Massachusetts:
v. Mellon, 262 UJS. 447 (1923) is still sound in denying where there is no indi-
vidualized harm and where the plaintiff is challenging decisions on hos to spend
tax funds. It has been eroded only where individualized harm is present, hardly
likely under the Act involved here.

Tf judicial review is provided, testimony will probably be available at any hear-
ing leld by the court, chiefly from state and federal officials and sophisticated
consumers, not from those who need the help of effective consumer controversy
resolution mechanisms the most. The chance of getting the right answer from
such a hearing less than the chances of getting it from the grant-making
agency in the first place in my opinion.

If T can be of further assistance, please do not hesitate to call on me.

Respectfully,
RicHARD A, GIVENS,
Ohairman, Commitiee on Federal Legislation,

REpPORT No. FP—1—8, 1602

NEW York County LAWYERS' ASSOCIATION,
New Yorlk, N.Y. March 1972.
Report on 8. 1602, 92nd Cong. 1st Sess. (1971) “to provide assistance to en-
courage States to estabilsh consumer small clajms courts.”

RECOMMENDATIONS {| APPROVED WITH SUGGESTED AMENDMENTS

Small Claims courts afford citizens the opporunity to obtain adjudication of
cases without attorneys’ fees or many of the time-consuming technicalities of
ordinary litigation. As such, they offer a tremendous assct in socking to deal
with the diffcult problewm of resolving consumer complaints. The importance such
courts could have is emphasized by Caspar W, Weinberger, former Chairman of
the Federal Trade Commigsion and now Deputy Director Office of Management
and Budget, Bxecutive Office of the President Weinberger, “Consumers and the
Congress” 26 Record of the Association of the Bar of the City of New York 699.
704 {November 1071). 8. 1602 92nd Cong,, 1st Sess. (1971), introduced by Senator
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Pearson, would promote development of small claims courts by gmnt.ing federal
assistance in meeting their expenses. We approve this as a constructive step in
a vital direction. Flowever, merely providing a small claims forum for claims
by consumers while leaving suits against consumers where they are would leave
the main problem untouched. There are hundreds and indeed thousands of the
latter for every one of the former.

We recommend amendment of the bill to provide that claims against con-
sumers should be brought in the forum rather than not being brought there in
various cases as contemplated by Section 3(b) (2) of the bill, and pertaining
attorneys to appear where they are retained rather than prohibiting them. In-
dividuals should be able to appear either with or without counsel. We believe
corporate plaintiffs should be required to be represented by counsel to avoid
illegal practice of law by collection agencies which, unlike attorneys, would
not be subject to discipline in their professional capacity in the event of im-
proprieties.

One of the chief evils which now exists in the practical difficulty of defending
a lawsuit faced by a consumer who refuses to pay because he believes he was
cheated. Such suits should be brought in a small claims type forum readily avail-
able to the citizen and having the following characteristics:

(1) The court should sit as close as possible to the residence of the con-
sumer, and creditors should be required to sue in consumer credit transactions
in the court closest to the consumers’ residence or where the consumer physically
went to consummate the transaction;

(2) The court should sit at night on specified days to accommodate those who
work during the day;

(3) Friends of the consumer should be allowed to accompany him if he does
not have counsel;

(4) Adjournments at the request of creditors should be only granted for
good cause, and discovery proceedings only permitted for good cause;

(5) Service of process by mail should be required in addition to whatever other
methods are required;

(6) Summons served on consumers should contain a tear-off business reply
card form of answer so that the consumer can obtain a trial without having to
go to court simply to file the answer prior to the date for trial, of which ade-
quate advance notice should be given.

If these safeguards could be provided for consumer defendants, an im-
mense step forward toward justice for consumers would be taken.

In order to prevent the swamping of small claims courts designed to serve
consumers as plaintiffs, there should be separate parts for cases where debt
coélection cases against consumers are heard, as distinet from consumer-plain-
tiff cases.

Respectfully submitted,

CoMMITTEE ON FEDERAL, LEGISLATION,
VINCENT L. BRODERIOK, Chairman.

CONSUMER AFFAIRS,
Syracuse, N.Y., April 26, 1977,
RUSSELL SENATE OFFICE BUILDING,
Washington, D.C.

Dran SExvartor: This Office will be unable to submit testimony on the Consumer
Controversies Resolution Act as I had hoped. However, we would like to go on
record as supporting the bill, While the overall merits of small claims courts, ar-
bitration, nnd other means of mediation of consumers disputes nre controversial,
states and cities should be permitted to develop their own dispute settlement
mechanismg suited to their own peculiar needs, Such a program would more ef-
fectively implement our own express policy and statutory mandate of trying
to first resolve every complaint we receive through “conciliation, conference, and
persuation,”

I appreciate your help and I hope we'll be in tonch again,

Sincerely, )
IRA LEIBOWITZ,
Stajy Attorney.
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CouRNoiL oF BETTER BUSINESS BUREAUS, INO,,
Washington, D.C., April 27, 1977.
Hon. WARREN MANGUSON,
Chairman, Committee on Commerce, Science, and Transportation, U.S. Senate,
Washington, D.C.

DEAR SENATOR MAgNUSON : Thank you very much for your invitation to appear
before the Consumer Subcommittee for the purpose of presenting our views on
8. 957, the Consumer Controversies Resolution Act.

In reading this bill I was pelased to find that the suggestions which we made
when the bill was first introduced were followed in gratifying degree. It would
tius appear to be unnecessary and possibly wasteful of the Committee's valu-
able time for ug to offer oral testimony. It may be that there are & few minor
points worthy of comment and if so I would prefer to send them to you in written
form.

I am appreciative of the invitation you have extended but in view of the
abave I would prefer not to participate in the hearing on May 5.

Sincerely,
W. H., TANKERSLEY,
President.

BostoN CoNSUMERS' COUNOIL,
Boston, Mass., May 2, 1977.

CONSUMER SUBCOMMITTEE
Senate Commerce Committee, U, S, Senate, Washington, D.C.

DEAR SENATORS: I am writing on behalf of the City of Boston Consumers’
Council to urge your support for Senate Bill 957, the Consumer Controversy
Resolution Act, which would encourage efforts to reform the nation’s small
claims courts and develop additional dispute settlement programs.

For the past five years this agency has made consumer complaint resolution
its primary activity. By carefully training a staff of consumer investigators
(including a number of persons employed under the federal Comprehensive
Employment and Training Act) in consumer law, investigation, and mediation
techniques we have been able to resolve more than 70 percent of the 32,000
compluints received annually without the need for court action.

At the same time, we have actively participated in public efforts to broaden
aceess to the small claims court and streamline court procedures,

But the benefits of a successful complaint resolution program that does not
require going to court are enormous:

Oases can be settled more quickly and at a lower cost.

Disputes are settled more amicably (while many parties go to court only when
all other constructive communication has ceased.

Local mediators often develop a clear channel for handling repeated complaints
against large merchants that further streamline the dispute settlement process.

Cases that cannot be settled through the intervention of an agency like ours
can still be taken to the small claims court at a later date.

Our experiences indicate that the substance and goals of the Consumer Con-
troversy Resolution Act are realistic and worthy of your Sub-committee’s strong
support.

Please call on me at any time if I can provide you with additional information
regarding Boston’s experiences with consumer controversy resolution, My staff
and I will help in every way possible.

Sincerely,
RrIcmaArp A, BORTEN,
Baecutive Director.

THE SUPREME COURT OF MINNESOTA,
St. Paul, AMinn., May 3, 1977,
Hon. WARREN G. MAGNUSON,
Chairman, Committce on Commerce, Seience, and Transporietion, U.S. Schate,
Washington, D.0.
DEAR SENATOR MAgNUSON: As Chairman of the Committee on Iederal-State
Relations of the Oonference of Chief Justices I welcome this opportunity to com-
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ment concerning S. 957, the Consumer Controversies Resclution Act. The sub-
committee is to be congratulated for the effort it is making to assist the states
in dealing with one of the most difficult problem in the judicial system. While
the legislation is directed specifically to consumers’ grievances, it has important
implications for the more fundamental problem confronting our legal system,
the adequate resolution of so-called “minor disputes” of all types. Your initiative
is therefore most welcome.

It is important to note that the experience of the state judiciaries with federal
grant-in-aid programs has, largely, been limited to experience under the Crime
Control and Safe Streets Act which established the block grant programs of the
Law Enforcement Assistance Administration. In most states the conrts have
fared poorly under the IEAA program, receiving less than six percent of

block grant funds, on the national average. As a result, the L.E.A.A. program

has failed to give adequate consideration to the needs of the courts.

Congress attempted to deal with this imbalance last year by amendments
authorizing the judicial leadership of each state to create judicial committees to
plan for the courts and by requiring that an “adequate share” of LEAA’s funds
go to court programs. We do not yet have the experience on which to judge the
effectiveness of these amendments, but the Conference of Chief Justices, I believe,
regards them as an interim, rather than a definitive, resolution to the complex
problems faced in appropriately and effectively echanneling federal money to state
court systems.,

While 8. 957 does not involve funding problems as complex as those with
LEAA, it is possible that it could lead to similar difficulties for the judiciary.
First, the state administrator “designated in accordance with state law” would
in most instances be in the executive branch, although it is reasonable to assume
that the principal programs for the resolution of consumer grievances in most
states are and will remain the responsibilities of the judicial branch of govern-
ment. Plans draw by an executive agency seem certain to impact heavily on the
courts, either directly or indirectly.

In addition, implementation of state plans under 8. 957 would appear to require
legislative action, both as to substantive law and as to procedure, as well as
the appropriation of state funds to meet the high thirty-percent matching re-
quirements. Failure to provide an adequate role for the state legislators has
been another weakness of the IUEAA program which has required amendment
of the Safe Streets Act.

Given this adverse experience with the LEAA, we would suggest that the
subcommittee consider amendment of 8. 957 to provide that the state adminis-
trator be appointed and governed as to policy and administration by a board
composed equally of the executive, legislative and judicial branches, Without
tripartite planning there is no assurance that the judicial and legislative braunches
will be involved in such a manner as to assure the development of effective
programs and long-range success.

The national administration of the program should be in an agency which has
a direct interest in problems associated with the administration of the entire
justice system. Whatever the short-term solution, there is reason to believe that
the program ultimately should be administered by an independent agency, pos-
sibly one organized along the lines of the National Institute of Justice, as now
proposed by the American Bar Association.

There is a clear need for improved programs and new resources for the resolu-
tion of “minor disputes.” Federal funds administered effectively in cooperation
with the States could play a needed and significant role in developing these re-
sources and programs. A state judicinl system must resolve disputes and con-
troversies of all kinds, and Federal funds should be so employed as to maintain
i harmonious balance between the various areas of the system. I would urge that
S. 957 be amended to provide for tripartite planning and administration at the
State level and to permit its ultimate incorporation into 2 more broadly conceived
Federal program in aid of the States for the overall improvement of their sys-
tems.

The opportunity to comment is appreciated sincerely.

Yours very truly,
ROBERT J. SHERAN,
Ohief Justice of Minnesota.
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NATIONAL RETAIL MERCHANTS ASSOCIATION,
May 10, 1977.

Hon. VWENDELL FoRb,
Chairmaen, Consumer Subcommiitee, Committee on Commerce, Science and

Transportation, U.8. Senate, Washingion, D.C.

DEAR SENATOR I'oRD : The National Retail Merchants Association (“NRMA”) is
pleased to submit its written comments on the Consumer Controversies Resolution
Act, S. 957, which is currently being considered by the Senate Consumer Sub-
committee.

NRMA is a non-profit voluntary national trade association with approximately
3,000 corporate members operating more than 30,000 retail outlets throughout the
United States. As retailers, NRMA members have a substantial interest in legis-
lation, such as 8. 957, that affects their relationship with their customers.

S. 957 would encourage the “effective, fair, inexpensive, and expeditious”
resolution of consumer dispute through the establishment of appropriate dispute
resolution mechanisms that would be easily accessible to consumers, NRMA
believes that the goals of S. 957 are laudable, and that both consumers and
retailers will benefit from the existence of systems designed to settle disputes
quickly, fairly, and inexpensively NRMA therefore supports S. 957 in principle.

While 8. 957 represents a significant improvement over 8, 2069, last year's
version of this bill, certain aspects of the proposed legislation should be modified,
as discussed lhierein. We believe these changes may be made without at all affect-
ing the legislation’s intent, or diminishing the consumer’s rights under the
statute.

In particular, we believe that the Dbill would be significantly improved by the
addition of a provision that would require a consumer to notify a business with
which he or she has a dispute, and provide that business with a period of time
(perhaps sixty days) to informally settle that dispute before resorting to one of
the dispute resolution mechanisms contemplated in the statute. We have no doubt
that a great many problems could thus be resolved to the satisfaetion of all
parties without the necessity or expense of more formal proceedings. NRMA
therefore suggests that Section 5(d) of the Act be amehded by striking ‘“‘and”
from Section 5(d) (4), renumbering current Section 5(d) (5) as Section 5(d) (6),
and adding a new Section 5(d) (5) that would read as follows: “(5) require that
the consumer notify the business with which the consumer has a dispute of the
existence and nature of the controversy, and afford the business 60 days to re-
solve the dispute informally before resorting to a consumer controversy resolu-
tion mechanism ; and”

We also note that the bill fails to require, or even suggest, that the state, in
formulating its plans for dispute resolution mechanisms, should consuit with the
business community. Yet it is the business community which must deal with con-
sumer complaints on a day-to-day basis and will have to work with whatever con-
troversy resolution mechanisms the individual states ultimately establish, It is
therefore both equitable and sensible that states consult with the business com-
munity in the development of their plans under the statute and the bill should be
amended to so require.

NRMA appreciates this opportunity to express its views. We believe that with
the appropriate changes, this would be a useful piece of legislation, and we there-
fore urge this committee to act favorably on our suggestions.

Very truly,
JaMmES R, WILLIAMS,
President.

OFFICE OF THE ATTORNEY (GENERAL,
Olympia, Wash., May 19, 1977.

Hon. WENDELL FORD,
Chairman, Consumer Subcommittee, Commitice on Commierce, Science, and
Transportation, Washington, D.C.

Dear Senator Forp: I am writing to you and your Subcommittee to express my
support for Senate 957, the Consumer Coniroversies Resolution Act, which you
have co-sponsored along with Senator Magnuson of this state and others.

Although I take pride in the effectiveness of consumer protection enforcement
in this state, there nevertheless remains much to be done to make the resolution
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of consumer complaints more effective. Your proposed legislation would specifi-
cally deal with a very basic problem in the majority of small consumer claims,
which is the process of resolving these claims. Presently, there are various mech-
anisms available to the consumers, such as small claims courts, mediation and
arbitration, but they are often time-consuming, costly and unintelligible to the
consumer.
This legislation should help provide states with the financial and technical
assistance necessary to reorganize and streamline these processes.
I therefore wish to commend you and the co-sponsors of this bill and to urge its
favorable consideration by your Subcommittee.
Sincerely,
Srape GORTON,
Atltorney General,

O












