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So 1819 

IN THE HOUSE OF REPRESENTATIVES 

:MAY 1,1078 

Referred to the Committee on the Judiciary 

AN ACT 
To establish alternatives to criminal prosecution for certain 

persons charged with offenses against the United .states, and 

for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 i'i.ves of the United Stales of A'm,m'ica in Oong1'ess assembled, 

3 That this A.ct may be cited as the "Federal Diversion Act of 

4 1978". 

5 SEC. 2. The Oongress finds and declares that (a) the 

6 interests of operating the Federal criminal justice system 

7 efficiently, protecting society, and deterring individualE 

8 charged with violating criminal laws from future criminal 

9 acts can be served by creating alternatives to prosecution; 

10 and (1) such alternatives can be accomplished in appropri. 

I 
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1 ate cases "\yithout losing the gCllrml deterrent efi'cct of the 

2 criminal justice system. 

3 SEC. 3. (a) Title 18, rnited States Code, is amended 

4 hy adding immediately after chapter 209, a llew chapter 

5 210, as follows: 

6 "CHAPTER 210-DIVERSION 

"Sec, 
"3:101. Definitions. 
"3:W2 . ...:\.dmi~sion to diYCl'sion program. 
"3203. '~oluntnrill(>ss of wainT of rights. 

r f 

"32tH. Inadmissibillty of din!l'sion information. " ~ 
"320':;. Continuation antI dismissal of charges. 
":3:2OG. T('l'l1linaj iOll; review; completion; ,,'ithdrlnval. 
"3207. District planning gronp. 
"3208. Authority of the Attorney General. 

7 "§ 3201. Definitions 

8 

9 

10 

11 

12 

13 

14 

J5 

16 

17 

18 
" A 

19 

20 

"As used in this chapter, the iel'lll-

H (1) 'eligible individual' means any person against 

whom a prosecutable case exists for an 'Offense against 

the United States "\"hore-

"(A) the alleged offense did not involve the 

threat or infliction of serious bodily injury to other 

persons; 

" (B) it is reasonably foreseeable that the per­

son wHl not commit violent acts j£ admitted to a 

diversion program; 

"(C) the person has not exhibited a continuing 

pattern of criminal hehavior; 

"(D) the person meets the criteria estahlished 

_ .1W:I1 
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1 by regulations issued by the Attorney Geneml :11u1 

2 guidelines established by the attorney for the GOY-

3 ernment in the district where the indictment, infor-

4 mation, or complaint is filed; and 

[j " (E) the IlCrson is admitted to i)articipation 

6 III a diyersion' program by the attorney for the 

7 Goyermnent in the district in which the inclict-

S ment, information, or cOlllplaint is filed; 

9 "(2) 'diversion progralll' may include, but is not 

10 limited to, medical, educational, vocational, social, 

11 and psychological sel'Yiccs; co1'1'ectiYe and p1'eventatiYe 

12 guidance, training, and counseling; provision for 1'08i-

13 dence in R halfway house or other suitable place ; other 

14 services designed to protect the public and benefit the 

15 

16 

17 

18 

19 

20 

individual; restitution to victim of the ofl'ense or offenses 

charged; and uncompensa.ted service to the community; 

" (3) 'diversion plan' means a written agreement, 

signed by the eligible individual, defense counsel, diver­

sion administrator, and the attorney for the Govern­

ment, that states those elements of u diversion pro-

21 gram in which the eligible individual will paI'tid-

22 pate to assure that he will lead a lu,vful life, and states 

23 

24 

the length of time required to complete the plan; hut, in 

no event shall a diversion plan exceed twelve months 

-----------------"----_._--_. 
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4 

except to allow the person admitted sufficient time to 

make restitution; and 

" (4:) 'dirersion adminish'a tor' means a person des-

4 ignated by the Attorney General, after consultation 

5 with the district planning group, ns administrator of 

6 the diversion program. 

7 "§ 3202. Admission to diversion program 

8 " (a) ~rhe diversion administrator or his assistants shall, 

9 to the extent possible, upon arrest or the issuance of a sum-

10 mons or as soon thereafter as possible, re"'dew the allegations 

11 against each person charged with a criminal offense against 

12 the United States and interview each person who he be-

13 Heves may be eligible for diversion. The diversion adminis-

14 trator shall then make a report to the attorney for the Gov-

15 ernll1cnt on the eligibility of each person charged. A person 

16 who has not IJad the allegations against him reviewed may 

17 reqnest to be considered for admission by application to the 

18 diversion administrator. The attorney for the Government 

19 may require further illvestigation by the diversion adminis-

20 b'ator of a l)cr:~on being considered for admission with the 

21 consent of that person. If the attorney for the Government 

22 determines that a l)e1'son is suitable, the diversion administra-

23 tor shall l)1'epare a diversion plan. Upon agreement of the 

24 attoru<'y for the Govenmlent, diversion administrator, eligible 

25 IJerson, and defense counsel about the elements of the plan, 
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1 the att0111ey for the Government shall assign supervision of 

'2' the plan "to the diversion administrator. A determination of 

"3, eligibility or suitability by the attorney for the GoVel11111ent 

4 shall not be' subject to review exc~pt as otherwise proyide"d 

5 bylaw. 

6 " (b) The diversion administrator shall report -to the 

7 attorney for the Goyernment on the progress of the person in 

8 carrying out his plan in a manner and at times the attol'ne~r 

9 for the Government and diversion administrator deem appro-

10 priate and shall at the same time provide a copy of each 

11 such report to the person and defense counsel. 

12 "§ 3203., Voluntariness of waiver of rights 

13 "No person shall be admitted to a diversion program 

14 unless he has voluntarily agreed to participate and, has 

15 l'eceived a copy of his diversion plan, and has voluntarily 

16 waived, in the presence of a judge or magistrate and with 

17 the advice of. counsel (except in a case where counsel has 

18 been voluntarily waived), all applicable statutes of limita-

19 tions and his right'to speedy trial for the period of diversion. 

20 "§ 3204. Inadmissibility of diversion information 

21 "\Vhenever a person is admitted to a. diversion progrnm 

22 mill his diversion plan is later terminated or the person 

2:{ wilh<1rnws and prosecut.ion is resumed} any statement made 

~4 OJ' 01 her information given hy the person in connection with 

!!.j till' df'i('rmiJlntion of his eligihility or suitability for the 

~~, 1 HJ !J--~ 
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1 program, any statement made by the person while participat-

2 ing in the program, and any statement, report, or other 

3 iufonnation concerning his participat.ion in the program shall 

4 not be admissible against the person on the issue of his guilt 

5 of the offense that was the basis for diYersion in any judi-

6 cial pHweeding in which he is accused of the offense. This 

7 section shall not be construed to limit the admissibility of any 

8 information for purposes of impeachment. 

9 "§ 3205. Continuation and dismissal of charges 

10 "In each case iuyolving a person who is admitted to a 

11 diversion program under this chapter, this criminal charges 

12 against the person shall be continued wit.hout final disposition 

13 for the l)eriod agreed upon in the diversion plan, unless the 

14 ndmission is terminated, completed earlier, or the person 

15 withdraws 'pursuant to section 3206 of this chapter. Upon 

16 . the expiration of the diversion period, the attorney for the 

17 Government 'shall file a dismissal with prejudice as provided 

18 "ill section 3206 (c) . Nothing in. this: paragraph shall be con-

19 strued to limit further investigation of the offense charged 

20 or presentation of evidence to a grand jury during the di-

21 yorsion period. 

22 "§ 3206. Termination; review;' completion; withdrawal 

23 " (a) If thc fl ttorney for the Government finds the per-

24 . son is not fulfilling his obligations under the plan, or has dis-

25' covered facts previously unknown to him demonstrating 
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1 that the person is not suitable for diversion, the attorney 

2 for the Government may resume prosecution. The attorney 

3 for the Goyermnent shall make 9, written statement of the 

4 factual basis for his determination to resume prosecution und 

5 transmit c.opies to the person and to defense counsel. The 

6 person and defense counsel shall thereafter be notified of 

7 their opportunity to appear before the attorney for the Gov-

8 ernment and the diversion administrator to con test the deter-

9 mination 'within a reasonable time as established by the 

10 Attorney General. 

11 " (b) If the person fails to contest the determination of 

12 the attorney for the Government ,vi thin the time specified, 

13 no further review of the determinat.ion shall be granted. If, 

14 on the appearance of the person and defense counsel before 

15 the attorney for the Government and the diversion adminis-. 

16 boatoI', the attorney for the Government determines that 

17 prDsecntion shall be resumed, the person may petition the 

18 ~onrt for review. If the court finds that no fact exists uPQn, 

19 which the attorney for the GoVe111ment could base a deter-

20 mination to resume l)rOSecution, the court shall order thut 

21 the person be allowed to fulfill his obligations under the plan 

22 or shall dismiss the charges if the court finds that all such 

23 obligations have been fulfilled. In a proceeding under the 

24 provisions of this subsection, evidence shall be admissihlo 

25 regardleslJ of its admissibility in a trial on the ofTcns('. 
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'1 " (c) If the diversion administrator certifies to the at-

2 ,torney for the Government at any time during ·thc period of 

3 diversion that the person has fulfilled' 'his obligations, and 

4 successfully completed the plan, and if the attorney for the 

5 Government concurs, 'the attorney for the Government shall 

6 file, by lefiye of court, a dismissal with prejudice of the indict-

1"{ ment, information, or complaint against the 1)erson. 

8 " (d) A person participating in a diversion plan may 

9 withdra'v at any time, and the attorney for the Government 

10 may resume prosecution. 

11 " (e) 'Vhenever a diversion plan is tei-minated or the 

12 person withdraws before completion of the plan and the 

13 prosecution is resumed 'resulting in a conviction,. the court 

14 shall consider the length and nature of the defendant's ,par-

15 ticipation in the plan and may credit' such participation as 

16 time served towai'd any sentence of probation Dr incarcer-

17 ation. 

18 "§ 3207. District planning group 

19 "(a) Tile disttictplanning group:;establis'hed;by se6-

20 tion 3168 (a) of this title, together' with other indi~idua;ls 

21 as the chief judge maJ~ appoint, shall' constitute a divcr-' 

22 Rion advisory committee .. ' The chief 'judge may appoint 

23 individuals representing agencies to which. persons are re-;: 

24 ferred under a diversion program pursmint to -thi's chapter.: 

25 rrhc group 8111111 ]lIan the impl<'mentation of the diversion 
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1 program for the district and review 011 a regular basis the 

2 administration and progre~~s of such program. The com-

3 mittee shall report to the Attorney General nt times and in 

4 a manner as the Attornuy General shall prescribe. 

5 " (b) :Uembers ~f the committee shaH not be compen-· 

6 sated, but may be reimbursed pursuant to section 3208 for 

7 reasonable expenses illcmTed by them in carrying out their 

s duties as members of the committee. 

9 "§ 3208. Authority of the Attorney General 

10 " (a) In carrying out the provisions of this chapter, the 

11 .Attorney General shall--

12 " (1) reimbm'se agencies of the judicial branch of 

13 the Government for the cost of services of United States 

14 probation officers, pretrial service officers, and em-

15 ployees other than judges, magistrates, or Federal public 

16 defenders, necessary to carry out the pm"poses of this 

17 chapter; 

18 " (2) employ and fix the compensation of such per-

19 SOllS as he determines necessary to carry out the purposes 

20 of this chapter, without regard to the provisions of title 

21 5, United States Code, relating to appointments in the 

22 competitive seryiccs and the provisions of chapter 51 

23 and subchapter III of chapter 53 of such title relating to 

24 classification and General Schedule pay rates; 

25 " (3) acquire such facilities, services, and materials 
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as he determines necessary to carry out the purposes of 

this chapter; and 

" (4) enter into contracts and other agreements 

without regard to adycrtising requirements for the ac­

quisition of such personnel, facilities, services and mate­

rials which he determines necessary to carry out the 

purposes of this chapter. 

" (b) In addition to the responsibilities described in sub-

9 section (a), the Attorney General shall-

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

" (1) issne, 'within onc hundred and eighty days 

after the effective date of this section, regulations for use 

by 'United States attornoys governing recommendations 

of persons to diversion programs; 

" (2) conduct research and prop are concise annual 

reports for the President, the OOllgTess and the Judicial 

Oonference showing the progress of all diversion pro­

grams in fulfilling the purposes set forth in this chapter; 

" (3) provide for the audit of any funds expended 

under the provisions of this chapter other than funds 

expended to provide for defense counsel; 

21 " (4) be authorized to accept voluntary and uncom-

22 pensated services; and 

23 H (5) promote the cooperation {)f the Department of 

24 Justice, local diversion programs, and all agencies which 

25 provide education, training, counseling, legal, employ-
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1 ment, or other social services under any A.ct of Oongress 

2 to assure that eligible individuals admitted to diversion 

3 programs can benefit to the extent possible.". 

4 (b) The table of chapters for title 18, United States 

5 Oode, and for part II of ~itle 18, U~ited"-States._Oode, _are ----.. 

6 each amended by inserting immediately after the item relat-

7 ing to chapter 209 the following: 
((210. DiYersion _____________________________________________ 3201". 

8 SEO. 4. (a) Section 3169 (a) of title 18, United States 

9 Oode, is amended by inserting after "Ohief United States 

10 Probation Officer for the district," the words "the diversion 

11 administrator for the district if other than the chief proba-

12 tion officer,". 

13 (b) Section 3168 (b) of title 18, United States Oode, 

14 is amended by striking the word "pretrial' '. 

15 SEO. 5. For the" purposes of carrying out the provisions 

16 of this Act, there is authorized .to be apprOl)1'iated for the 

17 fiscal years ending September 30, 1980, 1881, 1882, and 

18 1983, the sum of $3,000,000. 

Passed tIle Sennte April 27 (lcghilntiYe dny, April 24) , 

1978. 

Attest: J. S. KIMMITT, 
Secretary. 
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