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95TH CONGRESS } 
18tSes8ion 

SENATE 
Calendar No. 143 

,{ REPOR'r 
No. 95-169' 

CONSUMER PROTECTION ACT OF 1977 

)IAY 16, 1977.-0rdered to be printed 

Mr. RmrcoFF, from the Committee on Governmental Affairs, 
submitted the following 

REPORT , 

[To accompany 8.1262) 

The Committe,e on Governmental Affairs, to which was referred the 
bhll (S. 1262), to establish an independent consumer agency to protect 
and serve the interests of consumers, ancl for other purposes, having 
considered the same, reports favorably thereon with amendments and 
recommends that the bill as amended do pass. 

The amendments are as follows: 
Ollpage 1, line 8, after the word "Government;" insert the follow­

ing: "that regulations have been adopted and sta'tutes have been en­
acted by the Federal Government without first securing available. 
information as to the estimated costs and benefits of such regulations 
and statutes; and that", 

On page 2, line 5,.after the word "mar1mtpilace." insert the following 
sentence: "Federal programs which fail to provide benefits that are 
commensurate with costs thereof may be a factor in the' economic 
problems of the United Stu,tes." 

On page 3, between lines 23 and 24, insert the following new para­
graph: "(H) Providing of estimates of the costs and benefits of })ro­
grams and activities establlshed by Federal Government regl.llations 
and legislation." 

011 page 3, between lines 23 and 24, insert the foll1owing llew para­
graph: "(4) It is the purpose of section 23 of this Act to esta:blish a 
meaIlS for estimating ,in advance the costs and benefits of Federal 
legislation or rules that haye substantial economic impact, and to 
prevent the adoption of Government programs which entail unreason­
able 01' excessive costs." 

On page 3, line 24, redesignate paragrafJh "(4)" as paragraph" (5)". 
On page 4, lines ~ and 10, delete the comma and the words "for a 

term coterminous with the term of the Presldent, not to exceecl4 years". 
(1) 
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On page 4, line 13, delete the period and insert tlte following words, 
"andshall receive compensation at the rate I).OW or hereafter provided 
for officers and positions at Lev-el III of the Executive Sch~dule (5 
U.S.C.5314)." 

On page 4, line 16, delete the period and insert the following words: 
"am}. shall receive compensation at the rate now or hereafter provided 
for officers and positions at Level IV of the Executive Schedule (5 
U.S.C. 5315.)" . 

On page 4, lines 23 through 25, delete the following sentence "The 
Administrator may be removed by the President for inefficiency, 
neglect of duty, or malfeasance in office." 

On page 5, lines 5 through 8, delete subsections c and d and insert 
the following new subsection: 

" (c) There shall be in the Agency not to exceed 5 Assistant Admin­
istrators who shall be appointed by the Administrator and receive 
compensation at the rate now or hereafter prescribed for officers and 
positions at Level V of the Executive Schedule (5 U.S.C. 5316). 

"( d) There shall be in the Agency a General Counsel who shall 
be appointed by the Administrator and receive compensation at the 
rate now or hereafter provided for officers and positions at Level V 
ofthe Executive Schedule (5 U.S.C. 5316)." 

On page 5, line 13, substitute a comma for the period and insert 
the following words: "and shall be responsible for the efficient. and 
coordinated management of the Agency." . . 

On page 5, lines 17 and 18, delete the words: "subject to the Civil 
Service and classification law,". 

On page 5, line 31, substitute a comma for the semicolon and add 
the following words: "subject to the Civil Service and classification 
laws;". 

On page 6, line 10, delete the word "consumers" and substitute 
the word "consumer". . 

On page 7, line 18,afier the word "this Act" insert the followIng 
words: "to such extent or in such amounts as are provided in the 
appropriations acts, and". 

On page 8, lines 3 through 5, delete paragraph 9 and substitute 
the following new paragraph: "( 9) Establish or abolish such regional, 
local or field offices as the Administrator determines to be necessary 
or appropriate to perform functions now or hereafter vested in him;". 

On page 8, line 8, after the word "accept", insert the following 
worqs : "on behalf of the Agency". e 

On page, 8, lines 11 and 12, delete the following words: "to serve 
or assist on such committees".. . 

O~l page 9, lines 16 and 17, delete the following words: "and the 
adequacy of their resources". ' 

On page 9, lines 19 and 20, substitute a semicolon for the comma 
and del,ete the followil}g ~vords: "and the perspective results of 
alternatIve consumer protectlon programs i". 

On page 9, lines 23 through 25,. delete the comma and substitute 
a semicolon and delete the following words: "and a general estimate 
of the resourCe requirements of the Agency for the next three fiscal 
years;". . . 

On page 10, lines 3 through 9, delete paragraph (7) and substitute 
the following paragmph: "(7) Recommendations for improved con-
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sumer representation. and participation in.Federal agencies generally, 
and to carry out more effectively the purposes of tliis Act." 

On 'page 10, lines 14 through 20, delete subsection (a). 
On page 10, lines 21 through 24, clelete all the words and substitute 

the following words: "( a) The principal function of the Adminis­
trator shall be to represent the interests of consumers before Federal 
agencies alld courts to th~ extent authorized by this Act." . 

On page 11, above line 1; insert the following: "(b) in addition, to 
the extent practicable, he shall :". 

On page 11 and 12, redesignate paragraphs (2) through (15) as 
(1) through (14). 

On page 11, line 3, before the word "submit", insert the words: 
"communicate with the President and the Congress as to matters 
affecting the interests of consumers and". . 

On page 12, line 8, after: the word "of" insert the word "signilicant", 
and after the word "actions" insert the fOllowing words: "relating to 
the interests of consumers". 

·On page 12, line 12, before the word "consumer" insert the word 
"Federal". . 

On page 12, line 12, delete the semicolon, and add the words "re­
lating to the purposes of this Act;". 

On page 12; line 14, delete the 'Words "including patents and in­
ventions," . 

On page 12, line 18, delete the words "encourage meaningful" and 
substitute the words "promote effective". 

On page 18, line 2, after the word "or" insert the following words: 
"to engage in lobbying activities before". 

On page 21, line 10, after the word "shall", insert a comma and the 
words "to the extent practicable,". 

On page 21, lines 19 through 22, delete paragraph (3) and substitute 
the following paragraph: "(3) Interests of consumers which may be 
adversely affected by commercial, trade. 01' other practices by private 
sector organizations or governmental agencies; and". . 

On page 23, lines 3 through 7, delete the entire sentence beginning 
with the word "Where". . 

On page 23, between lines 7 and 8, insert the following paragraph: 
"(2) Prior to exercising his authority under this subsection; the Ad­
ministrator shall furnish to the Director of the Office of Management. 
and Budget the Administrator's request for infor)uatioll, as defined in 
chtlPter 35 of title 44, United States Code, and the Director shall re­
view such request to assure that information required is not available. 
as a matter of public record, cannot be obtained from another Fedel:al 
agency pursuant to subsection (b) ofthis section and is obtained with 
a minimum of burden upon business enterprises and other persons 1'e­
qui red to furnish information. Information collected and tabulated by 
a Federal agency shall, as far as is expedient, be tabulated in a manner 
to maximize the usefulness of the information to other FedEn:al agell­
~ies and the public. I~ ~o r~sponse is received from the Dir~ctor wlth­
III 30 days, the Adm1lllstrator may ISSue the mterrogatOl'leS and re­
quests for reports. If the Director advises that the informatiolll'eqtlirecl 
constit~ltes an undue bnrd~n upon business enterprises and other pel'­
sons required to furnish the information, he sliall promptly notify 
the Administrator of this finding and the Administrator, prior to issu-

fl. 
\1 
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ing the interrogatories or requests for ,reports, shall ~ooper!i:te with th~ 
Director to the greatest extent practicable to alleVIate this burden.' 

011 pages 23 and 24, redesignate paragraphs 2 through 4 as para-
graphs 3 through 5.. . 

On page 36, hnes 1 through I'{, c1.elete section 15. 
On pages 36 through 53, redesignate sections 16 through 26 as sec., 

tions 15 through 25. 
On pa~e 37 ~ between lines 12 and 13, insert the following new su.b-

, section: ' (b) this Act shall not authorize any proceeding to restrict or 
limit, or have the effect of restricting or limiting, the manufacturer, 
sale, transportation or possession of firea,rms, antique fireal'ms, am­
munition, 01' components thereof. For the purpose of this subsection, 
the terms "fireal'm" "antique Jlreal'm", and "ammunition" shall have 
the same meanings as in chapter 44 of title 18 of the United States 
Code: provided, llOwever, that the term "ammunition" shall also in­
clude articles specified in section 84:5 (a) (5) of title 18, United States 
Code." 

On page 39, between lines '( and 8, insert the following paragraph: 
"( 5) the Administrator shall notify the Small Business Administra­
tion in writing, prior to intervening in a proceeding under section 6 
of this Act, the outcome of which IS likely to have a substantial im­
pact Oli smali business. Such notification shall include ail appropriate 
explimation of the type or nature of the expected impact on small 
business.". 

On page 39, line 8, redesignat~,~),i;J'\g1'aph 5 as paragraph 6. . 
On page 39, line 13, aitel' thr- t",rid."Act"insert the words "except 

section 24,". 
On page 42, lines 25 anel26{and OIl page 43, lines 1 through 9, de­

lem subsection (a), and substitute the following subsection: "( a) The 
President is hereby directed to submit, not later than 180 days after 
the date of enactment of this Act, to the Congress pursuant to chap~ 
tel' 9 of title 5, United States Code, a reorganization plan which pro­
vides for (1) the transfer to the Agency of those eonsumer related 
advocacy programs, operations, activities u,nel functions of the Fed­
eral agencies which Olin be performed more appropdately or with 
greater efficiency by the Administrator under the authority contained 
in this Act, and (2) the reduction or abolition of those consumer re­
lated programs llotcl'eated by statute, operations, activities and £Unc"' 
tions whose continuation or continua.tion at existing levels would not 
promote economy to the fullest extent consistent with the efficient op­
etatiRn of the .Government. Nothing ~n this section S~lall be in de!'oga­
hOll Ufallthorltygl'anted t.o the Pl'esHlent under section 003 of Tritle 5. 
The plan required by this subsection may be submitted to Congress 
without. regard to the limitation in chapter 9 of title 5, United States 
Code, that no 1110re than 3 plans may be pending before Congress at 
ono time.". . 

On page 52, Jin~::18, delete the words "upon the effective date of im­
plementing regulations submitted." and substitute the following 
words: "one year after the elate of enactment of this Act, unleSs in the 
interim period the Congress ~11acts superseding legislation dealing 
with the subject. mattet of this section." 



-----~ ------- -------

5 . 

On page 52, line 20, after the word "effect" insert the words ~'Octo­
bel' 1,1977 or". 

On page 52, line 21, after the word "enantment" insert the words 
":whichever is later,". -

Pp:RPOSE 

The purpose of this bill is to protect the interests of consumers and 
to promote consumer protection in the United Statt!s. 

To achieve this purpose, the bill cr!'lates an independent Agency for 
Consumer Advocacy (AOA) to repreKent and advocate the interests of -
consumers before other Federal agencies and Federal courts. The . 
Agency for Consuln_~r Advocacy will also receive and transmit com­
plaints from consumers, and develop and disseminate information 
concerning interests of consumers. 

One of the most important reasons for the failure of Federal pro­
grams to provide full protection to consumers has been the absenc~ of 
effective and vigorous representation of consumer interests before the 
agencies which conduct and plan programs affecting consumers. The 
ACA is designed to remedy this by providing such representation 
before Federal agencies and couris. 

The Agency for Consumer Advocacy will function as an advocate 
and spokesman for consumer interests. It will have no authority to 
directly regulate activities affecting the interests of consumers. Nor 
may it dictate in any way ·how other Federal agencies act ,on matters 
of interest of consumers. . 

BACKGROUND 

The concepts embodied in this bill have been developed in the course 
of hearings and legislative proposals for more than a decade. The bill 
represents a synthesis of the best and most practical ideas put forward 
during that period. 

In 1961, Senator Estes Kefavver introduced a bill (S. 1688) to 
estaUish a Department of Consumers to represent the economic inter­
ests' of consurp.ers. In 1965, Representative Benjamin Rosenthal in­
troduceda bill (H.R. 7179) to create a Cabinet level Department of 
Consumer Affairs. The House Subcommittee on Executive and Legis­
lative Reorganization held hearings on this proposal, during which 
various approaches to impTOve consumer protection were explOl·ed. 
Hearings on consumer protection during this ·formative stage wem 
also held by the House Subcommittee on Intergovernmental Relations 
and the House Government Operations Committee. (See House Re-
lJorts 87~141, 88-445,88-921,90-1851, and 91-733). . 

In March 1969, the Senate Subcommittee on Executive Reorgani­
zation commenced hearings on S. 860, a bill intl'oduced by Senator 
Gaylord Nelson to establish a Department of Consumer Affairs. This 
Cabinet level department would have been both an advocate for con­
sumer interests before courts and agencies and a regulator of activities 
affecting the interests of consumers. 

Most of the witnesses who appeared before the subcommittee were 
opposed to the ereation of a Departmellt of Consumer Affairs. Dr~ 
James Goddard, ·former Commissioner of the Food and Drug Ad­
ministration, told the subcommittee: 

29-109 S.Rept. 95-169 --- 2 



I do not believe that the rearrangement of boxes on a table 
of organization will automatically rearrange the administra.: 
tive, scientific, or judgmental sets * * * if the proposed De~ 
partment of Consumer Affairs were established, it would ab~ 
sorb a number- of less~than-effective programs carried out by 
less-than-committed employees. 

Following the heirings, a number or new consu.mer protection bills 
were introduced, reflecting a refinement of the propo:,)al which had 
been discussed at the hearings. Senator Joseph Montoya introduced 
S. 3165, a bill to create an jndependent Bureau of Consumer Protec­
tion in the executive branch. Senator Oharles Percy introduced S. 
3097, which would have established an Office of Consumer Affairs in ' 
the Executive Office of the President and authorized the director of 
the Office to advocate the interests of consumers before other Federal 
departments and agencies. 

Senator 'Jacob Javits, on behalf of the administration, introduced 
S. 3240 to establish both an Office of Consumer Affairs in the Execu­
tive Office of the President, and a ConsumeT Protection Hi,vision in the 
Department of Justice.· " 

The Subcommittee on Executive Reorganization held hearings on " 
these proposals in January and February 1970. 

On October 12, 1970, the . Committee on Government Operations 
reported a clean bill, S. 4459, incorporating a number of ideas 'from 
previous proposals. The committee decided that the advocacy func­
tions on behalf of the interests of consumers should be placed in an 
independent agency. 

S. 4459 reflecte<;lnot only the ideas in the proposed legislation be­
fore the committee, but also many concepts from other legislation. 
Senenator Lee Metcalf's Utility Consumer bill (/S.2959) and Senator 
Edward Kennedy's Public Counsel Corporation bill (S. 3434) both 
incorporated the idea of an independent advocate for the interests 
of consumers. Tp.e coordiliation function given the Office of Con~ 
sumer Affairs derived not only from the bills introduced by Sen­
ators Percy, Nelson, and Javits, but also from a bill introduced by 
Senators Birch Bayh and Joseph Tydings (S. 2045) to establish 
a permanent Office of Consumer Affairs. 

In addition, S. 4459, as reported by the Committee on Government 
Operations, created a program of grants to aid State and local 
?OllSUmer protection programs. This concept originated with S. 861 
llltroduced by Senator J a vits. 

After the Committee on Government Operations reported the hill; 
it was referred to the Committee on Commerce where a- number 
of amendments were added which strengthened the bill. The Com­
merce Committee reported the bill on November 25, 1970 (see Sen­
ate Report 91--1365). On December 1, 1970, the Senate passed S. 4459 
by a vote of 74-4. 

During the 91st Congress, a similar bill, H.R. 18214, introduced by 
Representative Rosenthal was reported by the House Government 
Operations Committee by a vote of 31-4. In the Rules Committee, 
however, the bill failed by a tie vote to obtain a rul-e to permit floor 
consideration. ., 

In the92d Congress, Representatives Holifield, Dwyer, Rosenthal, 
and other members of the Committee on Government Opel~ations 

>./, 
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introdui:Jed identical bills, n.R. 14, 15, and 16 similar to the legisla­
tim;. reported by that committee hi the previous Congress. 'After 
her.rings ,and executive consideration, the Subcommittee on Legis­
lation anrl Military Operations reported a clean hi11. ·H.R. 10835 . 
. The bill was reported on Septe.mber 30, 19'71. On October 14, 1971, the 
House pfLssed it by a vote of 34/1-44., ,.I 

Similt~r1y, inihe 92d Congress, the Subcommittee on Executive 
ReorgBi"aization and Government Research held hearings on S. 1177 

. cospon:scired by Senators Ttibicoff, Javits, and Percy. On August 1'7, 
19'72, the Com.mittee on Government Operations ordered reported S. 
39'7b,a clean bill. S. 3970 waS reported on September 8, 1972 (see 
Sena,te Report, 92-1100), and debated during September 1972. Three 
moti6ns to invoke cloture failed and the legislation was not again 
cons~deredin the 92d Congress. '.> 

IJ,i the 93d Congress, Senators Ribicoff, J avits,Percy, Magnuson, 
MOfBs,and Cook introduced S. 707 <}ll February 1, 1973. Senators Allen, 
Bennett, Helms, Sparkman, Talmadge, and Thurmond introduced S. 
1lljiO on' March 8, 1973. ' Joint hearings before the Subcommittee on 
RMrganization, Research, and International Organizations of the 
Committee' on Government Operations, and the Subcommittee on 
Consumers of the Committee 011 Commerce, took place on March 21, 
2,2, 27,28, April 5, and June 28, 1973. 

On March 28, 1974, the Subcommittee on Reorganization Research, 
land International Organizations ordered reported to tb~' full Com­
mittee on Gover.iunent Operations, S. 707, with an·amendment in the 
nature of a substitute. The bill so reported deleted or modified a num­
ber of the major provisions contained i.n S. 707 as originally 

. introduced.·· . 
On April 2, 9, and 10, 1974, the Committee on Commerce considered 

S. 707 in executive session and ordered S. 707reported with an amend­
menn in the nature of a sub-3tittlte. 

The full Committee on Government Operations considered S. 707 
in open session OIL May 17, 1974, and ordered S. 707 reported with 
amendments on l\fay 16,19'74. S. 707 as reported by the full committee 
was identical in most respects to the bill approved by the Reorganiza-
tion Subcommittee and by the Commerce Committee. . 

S. 707was-reported on May 28, 1974 (see Senate Report, 93-883) 
and debated durinp: July, August, and September, 1974. Four motions 
to invoke cloture failed-fourth motion on a vote of 64 to 3~and 
the legislation "Nas not again considered in the 93d Congress. 

In the 94th Congress, Senators Ribicoff, Javits, and Percy introduced 
S;200 on January 17,1975, for themselves and 38 cospo:qsors. Hearings 
before the Committee on Government Operations took place on Feb­
ruary 20 and 24 and March 6,19'75. On March 10 and 12, the committee 
considered S.200 in executive session and ordered the bill reported 
with amendments. .. 

On May 7, tIle Senate began consideration of S. 200. A motion to 
invoke cloture motion 'was passed on May 13 by .::t vote of 71 to 27 and 
S. 200 as amended passed the Senate on May 15 by a vote of 61 to 28. 

On June 3, the bill was referred to the House Committee 011 Govern­
ment Operations. which reported H,R. 7575 to the HOllse, as amended, 
on July 30. On November 6, the House pa~ed H.R.7575 by a vOf.e 
of 208 to 199 .. H.R.7575 was then vacated and S. 200 was pa~ed ;In 
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lieu after being amended to contain the ianguage of the House hIll 
as passed. No further action was taken in the 94th Congress. 

In the 95th Congress, S. 1262 was introduced by Senators Ribicoff, 
Javits, and Percy on April 6, 1917 for themselves and nine cosponsors. 
Hearing;; before the Committee on Governmental A11airs took place 
on Apnl19 Il:nd 20. On May 10, 1977, S. 1262 was ordeted reporte~ 
with amendments. The bill reported is almost identical to S. 200 as lt 
passed the Senate in May 1975. . . 

MA,TOR DIFFERENCES BETWEEN S. 200 AS PASSED BY TE:E SENATE AND 
8. 1262 As REJ'OR'rED BY 'rHE· Co:r.nn'rTEE 

A brief summary of the major differences between the present legis-
lation and S. 200 as passed the Sen'ate is provided below: . 
1. Review ofinterrogatoi'ie8 
-So 200 required the Comptroller General to review for burdensome-

ness requests for information pursuant to section 10. . 
S. 1262 requires the OMB to review requests for information for 

burdensomeness. 
18. Ew~rnpti01J, for aglimtltumlp7'oceeding8 

S. 200 contained an exemption in section 16 which prohibite:d the 
administrator from intervening or participating in proceedings or 
activities involving agriculture matters. 

S. 1262 deletes this exemption. 
S. Ewemption faT Alaska pl,peline 

S .. 290 contairied l!-next'mJ?tio1,l in sootion 16 ~~ic~ prohibirt.ed ~he 
admllllstrMQr from mterverung m: any agency or JudICIal proceedlllg 
with respect to any oil or natural gas pipeline in the State of Alaska. 

S. 1262 deletes this exemption. . 
4. Lirnitation8 relating to 8mall OUSi1U388 and farnily farming 

intere8ts ' 
Section 18 of S. 200 required the administraror to take into consid­

eration the special needs of small businesses in administering p:rograms 
under the act. 

S. 1262 eXJ?Unds the requirement for specilll consideration to include 
family farmmg interests. In addition, theudministl"ator is .required to 
notify the 'Small Business Administration prior to intervening in pro­
ceedingB which are likely to have a substantial impact on small 
businesses. . 
5 .. . 'l'ransfe7' of programs, operations, aM actiJvitie8 ... 

S. 200 in section 22, authorized the transfer of th~; Consumer Prod­
uct Information Coordinating Center of the Gen~tal Services Admin­
istration to the ACA. In section 25, the ·OMB a.nd the OongressioIUtI 
Budget Office were required to transmit annually to the Congress 
repo).i;s on the amount of funds expected to be 'allocwtedto 'any office 
x'epresenting oonsumer interests. 

S: 1262 deletes these two provisions and provides iU.section 21 a 
requirement that the President submit to the Congress rtot later than 
180 days a:Jioor the enactment of the act, a reorganization plan provid­
ing for (1). the transfe~ to the ACA of consumer related advocacy pro­
grams wl11(~h can be better performed by the new Agency and (2) 
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the reduction or abDlition of consumer related progmms whDse contin­
ualtion would nDt promote economy in the Government. 
6. Term of offioe of Administrator 

S. 200 provided for the appointment of an Administrator for a 4-
year term 'Coterminous with the term of the President and provided 
that the A<lininistratory would be removable by the President only for 
inefficiency, neglect of duty, Dr malfeasance in office. . 

S. 1262 deletes these prDvisions. 
1. Effective date of 008t and benefit a88C88'l1U3nt 8tatement < 

S. 200 'provided in section 24 that the requirement that all agencies 
prepare cost and benefit·assesment statement 'would become effective 
upDn the effective da.te of implementing regul'ations submitted pursu-
ant to' the sedtion. ' 

S. 1262 provides that section 23, which requires agencies to prepare 
CDSt and benefit assessment statements, would become.effective 1 year 
after the date of ena<:tment unless ill the interm period the Congress 
enact superseding legisla.tion dealing with the same subject matter. 

DESCRIPTION AND NEEDS 

THE NEED FOR THE LEGISLATIDN 

Agencies DIthe Fedetal Gorernment make decisions every day which 
have a direct impact on consumers. Th~se decisions are reached under 
statutes which require the decisionmaker to act in the best interest of 
the public, including the Dver 216 million Americans whO' are con­
sumers. Yet in many cases, Government agencies now act without even 
directly hearing from consumer representatives. This legislation will 
help Federal agencies better meet their present statutDry responsi­
bilities by assuring that before such agencies act, they \ull be familiar 
with the 'dews and interests of the CDnsumer. 

Despite the impDrtance to the cDuntris welfare that the- Federal 
GDvernment protect the interests of consumers, committees of Con­
gress, the GeneraJ Accounting Office and other Federal agencies, spe­
dal commissions, consumer organizatiDns, respDnsible ousiness.orga­
nizations\ and newspapers are continually documenting the failure of 
Federal prDgl'amS to' adequately consider the interests of consumers. 
The committee is convinced, on tIle basis of numerDUS hearings it has 
held Dver the last '7 years, that a chief reasDnror this failure is the 
present lack Df effective representation Df consumer interests befo(1;} 
Federal agencies. The maj 0'1' factor respDnsibly:' for the absence of e:ffe(;~ 
tive consumer representation is the unique naiiire of such interests. 

Consumers are usually pODrly Qrganized,undel'funded, and ilI­
equipped to present an effective case hefO'reFederal agencies. Rarely is 
a single consumer issue sufficiently impDrtant to' prDmpt consumers 
to gO' to the trouble to organize and undergo the expense necessary to 
assure effective representatioIlof their views. Frequentlv, consumers 
never. even learn until it is to'o late abDut decisiDns the Federal Gov­
ernmentis proposing to' take affecting consumers .. Those whO' are ~l­
formed and who do feel strongly abDut any partIcular consumer lll­
terest an toO' often feel powerless when theycDnsider the difficulty of 
organizing intO' an effective group, like-minded citizens scatt~red across 
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the whole country. Even if consumers succeed in making their views 
known in one case, there are thousands of other matters affecting 
consumers which must at the same time be ignored. 

On the other hand, effective representation by business interests in 
matters affecting consumers is virtually assured since the same decision 
that may make only 2 cents or 3 cents difference to a consumer, may 
determine '\vhether a business or an entire industry is able to increase 
its pr?fits. Business int~rests can t~us concentrate on the few matters 
affectmg consumers wInch are of dll'ect'concern to them. In these cases 
they are financially able and ready to undergo great expense to 
assure that their views are heard. 

The imbalance between consumer and business representation before 
Federal agencies is chiefly responsible for the failure 0:£ the Federal. 
Government to consider adequately the interests of consumers. Federal 
agencies are confronted with the difficult task of balancing a number 
of different interests. Often, as ,Yell, they take action in areas where 
decisions mnst rest on a great deal of detailed and highly technical in­
formation. In the absence of participation by other informed parties, 
the agences tlU1S becomedepelldellt on the industries themselves to pro­
vide and interpret the necessary information and proposals for action.' 
Understandably) such agencies find it difficult to reach a decision in 
the best intel'ests of the entire Imblic when they thus heal' from only one 
or two sides of a many faceted problem, No decisionmaker, no matter 
how honest and competent! can be expected to take full and accurate 
uecount of interests if their vie,vs are not presented in an effective 
rns.mnel'. 

DESCRIP'l'ION OF'l'HE- LEGISLATION 

The eOlhmittee has concluded that one effective way to remedy the 
inevitable imbalance between representation of business and consumeI' 
interests is the creation of all. independent nonregulatory agency to 
l'epresent consumer interests. To assure an effecth1e voice for con­
sumers in the regulatory process, it is necessary to create a consumer 
advocate authorized to speak on behalf of the consumer, 

The solution proposed by this legislation avoids creating yet an­
ot.her large Government agency with authority to issue its own rules 
or regulations, or to have any other power to regulate commerce in 
orde~' to directly protect the interests of consumers. Similarly, the com­
mittee believes that the solution to the problem does not lie in expand­
ing yet further the size and budgets of existing agencies. No m~.tter 
ho\", big it becomes, or how much money it spends, no single Federal 
ttgency can be expected to act adequately as both. a decisionmaker and 
11 ~ a critic or its own decisions. ' 

This legislation would assure that. thl.'.re. will be in the Federal 
Government a relatively sman number of professionals who can, 
on a case by case basis,' provide Fedl.',ral agencies with information 
and data on behalf of the consumer which the Federal agency needs 
to make a fully informed decision. Thjs legislation thus rests on the 
traditional belief in this countl!y that the way to assure as fair a 
(l<.>cision as possible is to let advocates for the different sides make the 
best arguments each can. It will be up to the regulatory agency or other 
decisionmake!', not the ACA, to decide ft'om among the arguments 
made where the best solution to the problem lies. 
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The committee thus wishes to emphasize strongly that the Agency 
for Consumer Advocacy will have no regulatory or decisionmalring 
authority. The legislation neither grants to the AOA any regulatory 
authority taken from any existing authority ,nor changes any of the 
substantive law which regulatory agencies now apply. No agency is 
under any obligation to decide any matter in Rccord with a position 
taken by the ADA. The new agency will have no authority to overrule 
on its own the decision of any other agencies. For example, the act 
would not undermine, in any way, the prosecutorial discretion tradi~ 
tionally exercised by the Department of Justice, nor would it require 
disclosure of information Which would hinder the Department's abil­
ity to prosecute in future caseS. 

In ol'del'to effectively represent consumei' interests, the act provides 
the Administrator d the AOA with the authority to participate in 
both formal and informal proceedings of other Federal agencies. 1Vhen 
the ACA intervenes as a party in formal agency proceedings, it will 
enjoy the same rights, and suffer the same restraints, as any other 
party in the proceeoings. 

Many agency decisions, however, are not made in formal proceedings. 
0ne expert on administrative law has in. fact estimated that as much 
as 90 percent of the Government's work is conducted outside the 
boundaries of the Administrative Procedure Act. In some instances, 
the must important agency decisions insofar as consumers are con­
cerned may lllvolve decisions not to investigate 01' take other action. 
The act therefore also gives the Adliunistl'atol' the right. to participate 
by submitting written or oral views, and other relevant material, to the 
agency considering in an informal proceeding a matter affecting con­
sumers. Participation by ACA in infoi'mal proceedings parallels the 
opportunity private persons now have to consult info'rmally with 
agency officials about matters affecting them. . 

To make ACA's rele as an advocate complete, the act also gives the 
ACA. the right, like any other person aggrieved by a final agency 
action, to seek judicial review of agency decisions. Bimilarly, it per­
mits the ACA to intervene ill suits already brought involving ag~ncy 
proceedings affecting consumers. When both a Fedel'al ,agency and 
privwte persons present arguments before a court which do not ade­
quately consider the. rights or consumers, the ACA will be able to 
argue for the consumer. .. 

Apart from its responsibility to represent the interests of con­
sumers; the Agency for Consumer Advocacy will also act as a clear­
inghouse for complaints individual consumers have against business 
enterprises. Again, the Aa.A. will have no au'thority to force business 
to take any action in respons{', to such complaints. Rathe).', the ACA 
will only inake sure that tlhe approprialte Federal and State agencies 
with authority to take any necessary action, and the business enter­
prise complained about., know about the complaint. The committee 
does not intend for the AC.A .. to encourage complainlts by consumers 
to the ACA, Wl1ich would inr.erpose an unnecessary intermediate step 

. between the complaina,nt a,nd the person or agency capable ot r~olv" 
ing the complaint. Ra,ther; the ACA would "hannel those.'complaints 
received from persons who .do not know where in the Government to 
direct their complaints or who otherwise feel that :it would he im-
portant for the AOA to i'eceive their complaints. . 



Finally, the ACA will 11 ave authority to collect and disseminate pub· 
hcly information of interest to consumers. ' 

To aSSl1l'e that the ACA wiI have the information it needs, the act 
gives the Agency access to certain data held by other agencies. If it 
cannot obtain the information from other agencies or public sources, 
the ACA may also solicit directly from private parties answers to spe­
cific questions. Detailed safeguards are established to assure that the 
confidentiality of any information is guarded, and that in all respects 
ACA is ilot. able to act in a way that injures the rights of businesses 
or other private persons. Small businesses are exempted from com­
pulsory disclosure of infor!Uat~on except in the case of imminent and 
substantial danger to consumer health or safety. 

REsrONSIBILITIES OF AGENOY TO GOVERNl\IENT AND PRIVATE INTERESTS 

It is evident that the Federal Governemnt makes every day a large 
number of decisions that substantially affect the interests of consum­
ers. Because of its limited resources, the ACA will not be able to rep­
resent the interests of consumerS in every case. Participation by ACA 
representatives would be limited to those situations where the Admin­
istrator determines that the interests of consumers are not being ef­
fectively an<l adequately repl·esented. 

In most instances, such as in an FTC false or misleading advertis· 
jng case, the consumer interest is clear and unitary. Ho,vever, the 
committee also recognizes that on occasion there may be more than 
one possible consumer interest involved in proceedings in which the 
ACA participates. Where these interf'sts are not conflicting, the ACA 
will be able, if it wishes, to represent all such interests at the same 
time. If a conflict does arise, the ACA may be able to propose a solu­
tion which reconciles the differing consumer interests; or, one ('011-

sumcr interest may already be represented by another party, thereby 
permitting the ACA to concentrate on the important consumer interest 
that is bemg ignored. It may hal)pen that an instance luight arise in 
which none of these solutions will be available to the Agency. In such 
circumstances, the ACA may conclude that the best way to advance 
('onsmller interests is to assure that the decisionmaker is''aware of all 
the important, conflicting consumer interests without advocating that 
anyone of the interests be favOl'ed at the expense of the others. 

The committee does not believe that the large number, djyersity, 
and occasionally conflicting nature of consumer interests pi'esent a 
sedouR problem. Rather j this fact guaranteeH that the, ACA will set 
its priorities for action with extreme care so as to make best use of its 
Hmited rh30urces. '. 

This net is not intended in any way to replace the role now played 
by other consumer l'epresentatlves. Because the yearly number of 
agency proceedings affecting iuterests of consumers is many times 
what ACA, with its limited re!'lo.urc:es, could possibly participate in, 
othel' consumer representatives both in and out or Gayetnment will 
still have a very important role to play. One long mngepurpose of 
this legislation is, in fact, to encourage consumers to represent their 
own interests before Government agencies, so that the ACA's role 
may be kept to a minimum. 
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Finally, it is important to emphasize that this act is intended as a 
"pro good 'business" as well as "pro consumer" bill. As the interests of 
consumers are more fully articulated, it is hoped that it will become 
apparent to all businesses that the interests of consumers and business 
need not be inimical to each other. By helping to eliminate the few 
examples of bad business practices wherever they occur, and by helping 
to education and inform the consumer, the ACA will also help the 
great mQ.jority of honest 'businesses in any industry which sell good, 
dependable products and services. The act should promote business by 
giving the consumer confidence to rely 011 tIle products and services 
he buys and the sellers he does business with. ' 

ill many cases AOA may actively SUpp01.t the same position as one 
of the various business interests which are parties to an agency pro­
ceeding. For instanCe, it may join with industry representatives in 
opposing an' ICC route change for trucks which could ·ir..crease the 
price of consumer. goods. The door of the ACA. will always be open 
to representatives of 'business, as well as consumers, who wish to make 
their views known to the Agency. The bill specifically refers to the 
importance of the .A.CA taking the views of small businesses and fam­
ily farming.interests into account. 

CONCLUSION 

When the Federal Government acts without ad.equately consider­
ing the inturests of consumers, the welfare of the whole country suf­
fers~ for such decisions directly affect the prosperity, the safety, and 
the health of the entire country. When a plane crashes because of de­
fective equipment which a Federal agency knew about, but failed to 
order replaced, the entire country pays a ,terrible price in the number 
of lives lost. When the .Tustice Department improperly exempts com­
panies from the antitrust laws, competition is injured, prices rise, and 
the whole economy suffers. ' , 

'Representat.ion of an interest so yital to the public weHare as that of 
the consumer is too important to be left to chance, or to Federal agen­
cies whose chief area of responsibilities and chief contacts are not 
with consumers, but with business interests. 

The ACA represents a positive step toward righting this imbalance 
at a fraction of the cost already spent by Federal agencies onthe reg­
ulation or promotion of business interests. There should be no con­
cern that the ACA could create an undue bias in Government agencies 
in favo'l'" 0'£ consumers, or that the. agency will hamper the ability of 
t he Federal Government to operate effectiveiy. 

The only power the Agency will have will be derived from the. 
strength and validity of the arguments it advances on, bellaH of the 
consumer. Its actions wi11"OO governed by legal rules and precedents 
developed over many years to protcct the interests of all parties and 
to assure the smooth functioning of Government; 

This country.has traditionally relied on the adversarv system to pro­
duce governmental and judicial decisions that are as fair, and as con­
flistent with the public interest, as possible. This act does no more than 
to make. this a~versary -process more complete 'by including in its rep­
reseJ!tahves of mterests heretofore largely neglected. ' 

29-109 S. Repl, 95-169 --'" 3 
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SECTION-By-SECTION ANALYSIS 

SECTION 1. SHORT TITLE, 

This section provides that the act may be cited as the "Consumer 
Protection Act of 1977". ' 

SECTION 2. STATElIf:ENT OF FINDINGS AND PURPOSES 

The Congress finds that the interests of the American consumer are 
inadequately represented and protected within the Federal Govern­
ment, and that such representation and protection are essential to the 
fail' and efficient functioning of a free-market economy. As a result 
of this lack of effective representation before Federaf agencies and 
courts, consumers suffer personal injury, economic harm, 'and other 
adverse consequences. 

The Congress declares that an ACA could help the Federal agen­
cies in the exercise of their statutory responsibilities in a manner con­
sistent with the public interest bv protecting and promoting the 
interests of American consumers. To this end, it is the purpose of 
the ACA to represent the interests of consumers before' Federal 
agencies and comts. In addition, the ACA is empowered to receive 
and transmit consumer cvmpJaints, develop and disseminate informa­
tion of interest to consumers, and perform other functions to protect 
and promote the interests of consumers. 

The authority granted to the Agency for Consumer Advocacy is not 
to be construed to supersede, supplant, or replace the jurisdiction, 
functions, or powers of any other agency to discharge its own statu­

, torY responsibilities accordin~ to law. 
Spec;ifically, the purpose of the act is to promote protection of con­

sumers. with respect to the safety, qualitv, purity, potency. healthf~,ll­
ness, durability, performance, reparability, effectiveness, dependabil­
ity, and cost of real or personal property or tangible or intangible 
goods, services, or cr~dit, 

The objectives of the act include the preservation of consumer 
choice in a competitive market, prevention of unfair or deceptiv.e 
trade practices, maintenance of tl'llthful and fair advertising, promo­
tion, and sales practices by a producer) dis~ributor, lender, retailer, or 
other supplier of property, goods, services, and,credit. The act is also 
designed to promote the protection of consumers through encouragin~ 
th~ furnishing of full, adeauate, and clear instructions, warnings, and 
other information by suppliers concernin~ tl:eir property, goods, sery­
ices, and credit offered or sold. and through encolll'aging'the protection 
of t.he legal rights and remedies of consumers. . 

In all cases, the purpose of the act is to be carried out through 
ndvocMY before Federal agencies nnd Federal courts, and through 
developing and providin~ the public with inforn~ation of, interest to 
it. In no way does t.he act grant power to the Agency for Consumer 
Advocacv to regulnte commerce. 

The Congress also finds that some regulations have been adopted 
and some legislation has. been enacted, by the. Federal Government 
without the applicable Federal agency securing, prior to adoption 
or enactment, available information regarding tlie estimated costs 
and benefits of such regulat.ions or statutes. Such regulations and 
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le~islation by failing to provide benefits which are commensurate 
wlth'costs,may be a factor in the economic problems of the United 
States. Because of this, the purpose of section 23 of .the act is to 
establish a means for estimating, in advance, the costs and benefits 
of Federal legislation or regulations which have, a substantial eco:­
·Jlomic imr>act, in order to determine which programs entail unreason­
able o'rexcessive costs. This finding and purpose relate only to sec­
Hon 23 of the act and in no way affect the jurisdictil)n or 'mandate of 
the Agency for Consumer Advocacy. 

As stated in section 2(b) (4) of the act, it is the intent of the Com­
mittee that Federal agencies be required to prepare a cost andhenefit 
assessment "in order to determine whi9h Government programs entail 
unreasonable or. excessive costs." It is expected that the Gost and bene­
fit ass~ssments prepared pursuant to section 23 will assist the agency 
in its consideration of a proposed rule, or proposed legislation . 

. SECTION 3. ESTABLISHMENT 

This section establishes the Agency for ConsUiner Advocacy as an 
independent agency of the Unite<;l States within the executive brallch. 
The term "independent" reflects the belief that the A~ency shall be 
.independent of the remaining agencies ·in the executlve branch itS 
must indeed be .the case. ACA could not be an effective advocate if it 
were sU:bject to direction by other officers in.the executive branch. , 

The Agency is to be headed by an Administrator, appointed by the, 
President, by and with the advice and consent of the Senate. The 
appointee is £0 be an individual who, by reasOn of his training, ex­
perience, and attainments; is especially ,qualified to represent the 
interests of the consumers independent of any business or consumer 
interest group in the private sector, and iD:dependentof otherexecu-
tive branch agencies. ' 

A Deputy Administrator ~ppointed by the President by and with 
the advice and consent of the Senate, shall perform such functions, 
powers, !lnd duties as may be prescribed by the Administrator and shall 
act for him during his absence. . . , 

S. 200, reported by the committee in the 94th Congress, contained 
a provision which required the Administrator to be appointed for 
a 4-year term, and be removable only for good cause. While that 
provision has been deleted from the current bill, the committee feels 
strongly that the Administrator shQuld exercise, complete independ­
ence 'in his representation of the interests of consumers unde1;' this 
act. III requesting this change, the President' stated, in his CQnsumer, 
message to the Congress .on April 6, 1971, "Accountability within 
the executive. brltnch is necessary to insure that the Agency will be 
as vigorous and effective as the people expect. It will nQt undermine 
the independence of Agency~s representatiollal role." " " 

The nature of the, Ji:.J.ission of this Agency-to, advocate, the inter­
ests ofconsume.rs, h~"L<)i:e other Federal agencies Itud courts~is such 
that in ordet;,;ti~,.carlj out the purposes of this act, the Administrator. 
rriust mak~; lttB~1'epresentations iuuependent of the specific policies 
ofl\.nyoth.¢ro~cia)s of the. executive pranch. 

ltis, Qf,course, the ,responsi'bility ~f the departments and agencies 
wioh deJlteionmaking -awthoni,ty tQ mak'P a determinatiQ)l of ""h'at course 
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of .action to take. However, it is the responsibility <?,fthe Administrator 
of the ACA to independently advocate ~onsuJlmw.mterests before ~u~h 
departments .and agencies. In order to msure tins role, the ~dmmlE~­
tratormuSt he free to decide how to best ,r",present consumer mterests. 
The Administrator is not required to promote the views of any indi-
vidual in the Government. . 

Sootion 3(.b) prohibits any. officer orel1.lploy~e of the A,gency !-or 
Consumer Advocacy from havlug any conflICt of mterest whUe servmg 
in his official·position. ..' 

This subsection bars an ACA employee from engaging in "other 
interests, inconsist~nt wi,th his official responsitbilities." The definition 
of "interests of consumers" in section 14:(11) sets the bounds of ACA's 
jumsdiction and authority, and the prohibition of section 3(b) should 
be read in conjunction w~ththis definition. Other Federal statutes es­
tablishing conflict of interest law for Federal employees, such as 18 
U.S.O. 208, shall govern the Agency's responsibility under bhis section. 
Such. provisions will permit fille Administrator to publicly waive the 
conflict of interest laws under certain specified conditions. 

It is envisioned that the Administrator will establish conflict of in­
terest regulations wl~ich clearly delineate the liniita,tions on ·an em­
ployee's outside business activities or employment. Such regulations 
wHlinsure :bhat no individual is employed.by the ACA if ills back-

_. ~round, experien~e, and interests .are inconsistent with the ,public 
mterest. 

Section 3 ( c) authorizes the Administrator to' appoint as many as 
five assistant administr!lJtors who shall have such responsibilities as the 
Administrator designates. .. 

Section 3 ( d) provides for the appointment of a general counsel by 
the Administrator to serve astpe chief legal officer of ,bhe Agency for 
Consumer Advocacy. . 

Section 3 also establisb,es executive schedule pay levels for .the Ad­
ministrator, Deputy Administl'ator, General Counsel, and Assistant 
Administrators. The Admil1istl'aJtor will hold an executive III posi­
tion, the Deputy Administrator an executive IV ,position, and Gen­
eral Oounsel and Assistant Administrators executhre level V positions. 

SEGTION 4. POWERS AND DUTIES OF THE ADM:INISTRATOR 

Section 4(a)· states . that ,bhe Administrator is responsiblelfor the 
exercise of the powe~and the discharge of the duties of the Agency. 

Section 4 <Ib) states that in addit,iol1 to any other authority ~onferred 
upon him by this act, the Administrator IS given the following cus­
tomary administrative po,vers and responSIbilities coniferred upon 
Federal agency heads: appointing and supervising of personnel, in­
cluding e:x;perts and consultants, in accordance with the Civil Service 
and a?ministrative ex'pense laws; appointing members of advisory 
CO!ll;~lttees;. ,prom~lga.ting rules necessary ,to carry out his fUl1ctiops; 
ublizmg, wltJh bilelr consent, the services or parsonnelor facili.ties af 
otherFeileral, State, regional, local, and private agencies; entering hlto 
~on~ra~ts; accepting v?luntal'Y services; adoptiJ].g an official seal; e8tab­
!lslllng necessary l'eglOnal offices.; conductmg conferences and hear~ 
mgs; !Lcoopting uncon(J.iti01titl gifts '01' dona,tlOns; designating.repre­
sentatives to serve or assist on appropxjte committees; and .,perform-
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ing other administraJtive activities which are necessary for effective 
fulfillment of the Adlninistrator's duties and functionS under the act. 

Section 4(b) (3) authorizes the Administrator to appoint advisory 
committees composed of private citizens including consumer and 
business representatives and officials of the Federal, State, and 10ca1 
governments as he deems desirable to advise him with respect to his 
functions under the act. In order to effectively represent ~8nsumer 
interests under the act, the committee believes it is important that 
the Adlninistrator choose persons to-serve on such advisory commit­
tees whose training, or experience, and whose motivation particularly 
equip them to assist the Administrator. For example, in choosing 
consumer representatives, the Ad,ministrator should seek individualS 
who, by their background and experience, evidence a special commit­
ment and understanding of consumer interests. 

Section 4( c} states that Federal agencies, upon request of the 
Administrator, are to provide the ACA services and other SUppOlt to 
the greatest extent practicable. 

Section 4(d) requires the Administrator to submit an annual re­
port simultaneously to the Congress and t}le President. This report 
is to be submitted directly by the Adlninistrator without prior clear-­
ance or review by any other agency. In addition to rev~ewing the ACA 
activities, the- report will cover major Federal administrativeaw;1. 
court actions affootingthe interest of consumers, and the assistance 
given to the ACA by other Federal agencies, in carrying out its statu­
tory miss~on. It will also address the performance of Federal agencies 
in enforcing consumer protection laws and in otherwise protecting 
the interests of consumers. -

The report will also indicate the present level of funding of the 
ACA, the distribution of appropriated funds for the current fiscal 
year, and recommendations for improving participation by consumers 
before Federal agencies .. The report will also include suggestions for 
additional alternative programs and authority. 

rfhe purpose of this annual report is to provide Congress, on .a 
yearly basis, with a detailed document which will facilitate.Congres­
sional oversight of the Consumer ProtectionAct. It is expected that. 
the report will include whatever information is necessary for the 
.President and Congress to evaluate comprehensively the effect of the 
Fe-deral GovernI?ent's policies on the interests of consumers. . 

<j , 
SS~CTION 5. FUNCTIONS OF THE AGENCY: 

Section 5 (a) states that the principal function of the Administrator 
shall be to represent the interests of consumers before Federal agencies 
and courts to the extent authorized by the act. Section 6 sets forth 
the specific authority noted. In order to insl1re that the agcncyis as 
effective. as possible in its utilization of its limited resources, the 
committee feels strongly that the Administrator shoulcl allocate the 
agency's resources in order to maximize the effectiveness of the rep­
resentational fun("tion statoo in sootion 5(a) under this act. WJli1e 
the Administrator has many other flirtctions described in section 
5(b), the Administ.rator shan allocate resources for such functions 
in propor~ion to the extent to which carrying out such functions will 
assist the Administ-rator in the agency's representationnl activities. 



--- -- ~-----

18 

Section 5 (b) sets forth such additional functions in paragraphs 1 
through 14. The functions listed inpara~raphs 1 through 5 are de­
scribed in greater detail elsewhere in tIns report •. These additional 
functiol}s include: -

(1) conduct ahd support research, studies, and testing; 
(2) submit annual recommendations to the Congress and the 

PresIdent on measures to improve the Federal Government pro­
tection a'nd promotion of consumer interests; _ . -

(3) obtain inforn~ation ahd publish .and distribute materials 
to inform consumers of matters of interest to them; -

(4) receive and trahsmit complaints from consumers; 
(5) conduct conferences, and investigations including eco­

nomic surveys,concerning the needs, interests, and problems of 
consumers. 

Paragraph (6) directs the Administrator to cooperate with State 
and local governments and encourage private enterprise in the p.i'omo'­
tion and protection of the interests of -consumers. While, under~­
tion 6 (g), the Administrator is specifically prohibited from formally 
intervemng or appearing in State or local agency or court proceedings, 
it is the intention of the committee that the Agency assist in the pro­
motion of the interests of consumers at the State and local levels 
to the extent that budgetary priorities allow. As will be discussed, 
sec~ion 6 (b) specifically empowers the agency to provide such 
assIstance; 

Paragraph (6) also requireS the Administrator to encourage private 
enterprise in the prot-ection of consumers. Ameri-can business can play 
an important role in improving consumer protection in this £ountry, 
and many businesses are already doing so. This provision emphasizes 
that the goals of the ACA will be entirely consistent with the interests 

-of the va~t majority of business interests and that the P!omotion of 
good bUSlllesS IS not only good for the consumer but also good for 
business; _ . 

Paragraph (7) specifies the role of Congress in functions of the 
ACA.This paragraph requires the Administrator to inform the appro­
priate committees of Congress fully and currently of the activities 
of the ACA and to testify upon requestor upon his own initiative 
before the appropriate committees of the Congress on matters affecting 
the intersts of consumers. 
• This language makes' clear that the Administrator has an affirma­

tive obligation to keep Congress informed of his activities and about 
all matters substantially affecting the interests of consumers. The 
Administrator need ·not await a formal invitation to testify before 
eohgressional eommittees, but he may request the opportunity to 
appear. In view of the ACA's 'need for independence, the committee 
would expect that testimony pr-epared or submitted by the ACA is 
not subject to prior clearance or review by any other agency. The 
Administrator may not withhold information from individual mem-
bet of Oongress. . ... 

The committee is of the strong opinioh that this provision is not a 
license to lobby the Congress with appropriated funds. The- AOA 
will be subject to the same limitations on lobbying as other Federal 
agencies ,(e.g., see 18 U.S.C. 1913 and 31 U.S.C.15). 



One of the reasons for the failures of administrative agencies to 
perform well has been the lack of congressional involvement in over­
sight after passage of the legislation establishing the agencies. Regular 
consultations with the appropriate congressional cQmmittees and 
members will help both the ACA and the Congress to perform their 
jobs. Appropriate committees will include not only the committees 
reporting this -legislation, but also the committees overseeing the 
performance of. agencies before which the Administrator is appearing. -

- Paragraph (8) directs the Administrator to publish a consumer 
register to provide consumei's with information useful to them, in­
cluding impending Federal governmental actions whi'eh may afrect 
the interests of consumers. This publication, written -in language 
readily understandable -by consumers, will better enable consumers 
and consumer groups to be present and participate in hearings and 
discussions on -matters of interest to consumers. Publication of this 
register and encouragement of -participation by consumers in the 
governmental decisionmaking process, is fully 'Consistent with the 
purposes of this legislation. 'l'heACA will not be the sole-advocate of 
the interest of consumers. The ACA will not haye the reSQurces to 
perform so large a job, nor would it be desirable to centralize all con­
sumer advocacy in a Government agency. In this and in niany other 
places in this act, the intent is to preserve and encourage private 
participation by consumers in governmental processes. - -

Paragraph (9) directs the Administrator toenconrage the- adop­
tion and expansion of effective Federal consumer education programs. 

Paragraph (10) directs the Administrlttor to encourage the appli~ 
cation and use of new technology, for the promotion and protection 
of the interests of consumers. This information can be especially use­
ful in agency and court proceedings involving technical and scientific 
questions. _-

Paragraph (11) provides that the Administrator shall encourage 
the establishment and development of informal disput.e settlement 
procedures involving consumers. 

The .com;rnittee recognizes that private enterprise a,nd some gov­
ernment agencies are in the process of qeveloping systems for more 
efficient l;esolution of consumer complaints. For example, the securities 
industry, at the behest of the SEC, has undertaken the task of de­
veloping a complaint resolution system :for small investors. That 
system is being developed through a conference comprised of repre­
sentath'es of securities industry, self-regulatory organizations, and 
the investing public. The committee believes that it would be useful 
for the Administrator to encourage the speedy implemenhttion· .'Jf 
such consumer complaint resolution systems and would encourage 
such efforts. 

Paragrruph . (12) requires the Administrator toprol11ote 'effective 
participation by consumers in the activities of the ACA. 

Paragraph (13) requires the Administl'atorto coordinate its ac~iv­
ities with the activities of other executive departments and agenCIes. 

Paragraph (14) gran.ts the Administrator authority to perform 
such other related activities as he deems necessary in order to fulfill 
his duties and functions. This provision, for example, confirms th~ 
Administrator's authority to attend meetings of advisory com:mittees, 
consumer boards, task forces, or gl'OUpS associated, with the Federal 
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Government where interests· of consumers are not, adequately repre­
sented. 

The Administrator is .authorized to undertake a range of actions to 
enable him to use his resources as judiciously as possible. In each case 
the Adrriinistrator will seek means of furthering the consumers' inter­
ests in the most efficient way possible. 

SEO'£ION 6. REPRESENTATION OF OQNSUMERS 

Section 6 defines the Administration's authority to represent· the 
interests of consumers before Federal agencies and courts .. 

Section 6(a) (1) states the general requirements which the i\dmin­
istrator must meet in order to intervene or otherwise participate in 
any Federal agel~cy proceeding or activity. '1'he Administrator may 
intervene 01' participate 'Whenever he determines that the result of It 
Federal agency proceeding or activity may substantially affect an 
interest of consumers. . 

The Administrator is further required. to comply with Federal . 
agency statutes and rules of procedure of geners:l applicability gov­
erning the timing of 'intervention or participation in and the conduct 
of a proceeding or activity. Finally, this subsection states that the 
intervention or participation of the Administrator shall not affect the . 
Federal agencies' obligation to assure procedural fairness to all par-
ticipants. . 

Section 6(a) (2) states the Administrator's right to intervene or 
plLrticipate in so-called formal, or structured proceedings. In pro­
ceedings subject to 5 U.S.C. 553, 554, 556, or 551, that defi1le the pro­
cedural requirements for structured agency proceedings subject to the 
provisions of the Administrative Procedure Act, the Administrator 
is granted authority to intervene as of right as a party or otherwj1se 
participate for the purpose of representing the interests of consumers, 
'fhis will include adjUdicative 01' rulemaking hearings, licensing pro­
ceedings, and similar agency activities. 

This subsection extends to the Administrator the same right to 
. participate in any other proceeding held pursuant to the similar pro­
cedural requirements of other statutes, or pursuant to agency practice 
or procedure, or whioh for any reason are conducted on the record 
after an opportunity for an agency hearing or public comment. The 
phrase (Ca hearing pursuant to the administrative procedural require- :: 
ments of any other statute) regulation, or practice" is designed to cover 
agency proceedings which involve a hearing whose procedural require­
ments are specified by a. statute, regulation, or practice, but which are 
not !'pecifically subject to the Administrative Procedure Act. Such 
procedures may clearly have a substantial impact on conE!umers, and 
the ACA should have the opportunity to intervene or otherwise partici­
pate. The working of section 6(a) (2) guarantees that opportunity. 

In some proceedings. covered by sectio.n 6(a) (2), such as proceed­
ing$ governed by 5 U.S.C!. 553 (notice and commentrulemakingh 
there are no formal parties. In such caE!es, the Administrator will not, 
of course, be able to mtervene as a party, bu.twi1l participate in·a man­
ner which is appropriate to the' nature of the proceeding. In other pro­
ceedings where there are formal,parties, snch as adjudications under I) 
U.S.O. 554, and some formal rulemaking on tlle record, the Adminis-
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trator is authorized: to intervene as a party~ The language which al­
lows the Administrator to so, intervene as a party means that he has 
the right to intervene as a full party; a'host agency luay not restrict 
the Administrator to intervention as a pa,rty for lImited purposes if 
he seeks to intervene as a full party. 

Full party status in proceedings Carries with.it an important col­
lection of rlghts, such as. those listed in 5 u.s.a. 554(b) , 554 (c) , 554 
(d), 555(b), 555 (e), 556(b), 556(d), 556 (e) ,and 557 (c). " 

The resources of the Agency for Donsumer Advocacy, however,can 
, best bi employed if the Administrator uses his authority judiciously. 
He should involve himself in proceedings only to the extent necessary 
to represent the interests of consumers adequately; The act, therefore, 
reqUIres the Administrator to participate in a proceeding in some 
manner shott of intervening as a party, unless he determines that his 
intervention as 8, party is necessary to represent adequately an interest 
of consumers. 

This determination must be made by the Administrator, on a case 
, by case basis. No blanket provision. can adequately govern every case. 

The language in section 6(a) (2) is intended to allow the Administra­
tor full discretion to participate in any manner short of fuU party 
status, including participation as an amicus curiae or participation as 
a party for limited purposes, ifhe believes that such limited pairticipa­
tion is adequate to represent the interests of consumers~ The choice of 
the manner and extent of participation is the administratons. 

No matter what manner or extent of involvement the Administrator 
chooses, as noted above, section 6 (a) (1) specifically states that the 
host agency retains the authority to structure its proceedings in a fail', 
expeditious, and orderly manner and to require the Administrator to 
present his views in accordance with agency rules. While the F'ederal 
agency cannot exclude the Administrator from intervening or partici­
pating, except where he does not comply with the timeliness :rule, it 
can require that he abide' by its procedural rules in doing so, iinclud­
ing such rules ttpplicable to additional participation pursuantlto sec-
tion 20 ( a) of this act. . 

If, for example, the rules require that every party'submitti)rrg evi­
dence be subject to cross-examination by other parties, the ,Adminis­
trator may not exercise his authority to submit evidence without , 
becoming subject to cross-examination. If agency rules require a party 
to file briefs in triplicate, the Administrator must file his- briefs in 
triplicate. If agency rules prohibit the introduction of hell,rsay evi­
dence, the Administrator ~y not introduce hearsay evidence. If the 
Ad\llinistrator seeks to Jntervene as a party near the" end of a'proceed­
ing, he could not require the' agency to recall a witnBss Who had testi­
fied previously so that, he could cross-examine him unless Buch a 
procedure were done within the rules governing the proceeding; 

The host agency's authority over the conduct, of its proceeding is 
. ~o~ inCOnSistent with theA.dIninistrator's right to intervene or J?ar­
~IClpate. ~ host ag~ncy CQu~d not, for.example~ u:ppl:y a flat 1'ule, a~amst 
mterventlon by thl~ -1 partles·oragamst partICIpatIon of·a.ny kind of 
anyone other thana party to exclude intervention or participation by 
the Administrator. If such a rule {'Jxisted, it would beincons,istentwith 

, the provisi~ms o£-t~is act and inva?d f!.sitappl~ed to the a?t: No~ m~y . 
an agElncy mvoke Its rules gover,nmg mterventlOn or pattl<;lpatlOn III 
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its proceedings or other activities in an arbitrary or unreasonable man­
ner so as to thwart the ACA's rights under this subsection . .An agency 
may not promulgate an unreasonable time limit rule aimed at arbi­
trarily limiting the Administrator's interVention. Nor mayan agency. 
act unreasonably by invoking a tiIMliness rule if it haS failed to re­
spond to a specific request by the Administrator~lfor a notice of the 
applicable proceedings pursuant to section 12. ' .. 

Section 6 (a) (3) describes the right of the Administrator to par­
ticipate, by written or oral submissions, in agency activities whi,ch are 
informal or unstructured. It provides for the Administrator:s partic­
ipation in only those agency activities or proceedings not covered by 
subsection 6 (a) (2). This category includes agency activities which are 
not subject to the provisions of the Administrative Procedure Act, 
contained in 5 U.S.C. 553, 554, 555, or 557, or public comment. This 
category includes informal agency processes' or activities. Such ac­
tivitIes are characterized by an enormous diversity and often by the 
ab~nce of any structured framework comparable to the rules of a 
.hearing on the record. 

A substantial number of important administrative policy decisions 
are made by informal action, yet o:ftentimes informal ae;tion may oc­
cur without any prior notice or' participation by the geil.eral public. 
Important policy decisions are often made by agencies through infor­
mal processes. Among the activities which might be described as in­
formal activities are the decisions by a Federal agency whether or not 
to investigate a particular party or a particular subject, action of any 
kind with respect to negotiation, settlement, publication, application 
of informal pressure, a,dvising, contracting, dealing, disclosing, plan­
ning, recommending, and supervising; also a decision not to undertake 
any of the proceedings. Such a list of activities is not meant to be ex­
haustive, however. If a Federal agency activity does not fall within 
the coverage of section 6(a) (2), it is automatically covered by section 
O(a) (3). . ' 

In the overwhelming number of actions taken by Federal agencies, 
ACA will not choose to take any part in informal activities. This 
provision is, so worded to assure, however, that the ACA m,ay partici­
patein any agency activities if the Administrator helieves that it in-' 
volves a matter which may substantially affect an interest of 
consumers, as required by section 6( a) (1). ..' 

The Administrrul;or, under subsection u(a) (3), 'has the right to par­
ticipate through submission of written or oml information at all 
stages of an agency activity. The fact thaJt he has partk~ipaJted in the 
investigatory phase" of an activity does not impair his right to par­
ticipate in a later phase of the activity, such as the reaching of ,a set­
tlement, the decision to initiate formal proceedings, or ev:en a decision 
to discontinue the investigation. The fact that the Administrator may 
use his authority under subsection 6(a) (3) at one stage of an activity 
d'OOS not preclude his ,from using his. authority under subsection 6 
(a) (2) at dther stages of the same proceedings, and vice versa. Many 
agen,cy pr:ocesscs movo from informal or unstructured to formal or 
structured in character; some move in both directions at different times. 
Thus, the Administrator will have~ntinuous authority undersubsoo· 
tiollS 6('R.)(2) ~~d 6(:a) (3) to represent the,interests of ~nsumers in 
any agency actWlty. , , 



The provision gives the Administrator considerable flexibility in 
cl€ltermining how ACA should submit its views. There is no reguire­
ment, however, that a 'representative of the ACA be allowed to mject 
himself into normal agency discussions :with third .parlies. To make 
this clear, subsection 6(:a) (3) specifically provides thi~t a Federal 
agency is not required to grant a representa,tive of the ACA the right 
to be present at a meeting the agency holds witnanother person inter­
ested in the same agency activity. The Administrator may in his dis­
cretion, and subject to applicable agency rules, determine whether 
the submission will b{) written~ oral, or both. . ... 

This subsection would, under certaip. circumstances, permit partici­
pation to consist of a telephone call. In other cases, the Administrator 
may decide he should submit a detailed written statement in order to 
represent adequately the interests of consumers. In such. event, this 
subsection authorizes the submission of such a document. ' 

Subseotion 6 (ia) (3) also specifically. ,requires that in exercising his 
right to participate through written or oral submissions,the Admin­
istrator shall do $0. in an orderly manner and without causing undue 
delay. This provision recognizes the need of a Federal agency to per­
form its job without unreasona:ble delay ·or disrup1tion. A Federal 
agency has .3. legitimate interest in preserv.ing the orderly conduct of 
its process. The Administrator should ~ot,for example, be able to 
demand unreasonably lengthy delays while he prepares his argu­
ments in situations w;here prompt agency action is required. Nor should 
the Administrator be able to present information ina . piecemeal and 
disorganized manner. WillIe the Administrator has a right to partici­
pate in a meaningful way at every stage of an agency process, this does 
not mean that he must continuallY' 00 provided with ;an opportunity 
to comment .on every statemel1t made by every pa.rty during the course 
of negotiations. \. 

In this way the agency will conti\,fw~ tobs'wble to oper.ate informally 
and, where necessa.ry, expeditiously wit,hout fear that the rights pro­
vided the ADA under this subsection will unduly hamper its operations. 

The provision does require, however, that the A:CA have a full 
0PPOl"\;unityto submit its views to the decisio.nmaking :authority before 
any decision is made either to take, or not ta,ke, certain action, where 
the ACA determines a substantid consumer interest is at stake. The 
specific requirement· that the as-eney give' full CblYsideratioll to th(} 

. ACA's submission· is intended to msure that the rightseX!tended by this 
subsection are meaningful. The Federal >agency may not brush aside 
stich submissions arbitrarily, capriciOUsly, or in '3. Ero forma mannel,". 
Nor is the -agency's obligation to afford full considel;frtion. to AOA's 
submission, dependent upon the eX'tent of participatioll j if ally, by otht>i.' 
persons. ' 

Representatives of various interests are in daily contact with deci­
siomnaking officials to assu~:e fair treatment of ,their interests. This 
cO';1tact ~s a legitimate and important sO~lrce of in:forma~i~n, ,both for 
prl.vate lnterests and for Federal agenCles. In no way l,S lt mtendeQ. 
that this bill would limit contaot 01: representation Of any legi~imat(>( 
interests. . . '. ,. 

Section 6 (c) authorizes the Administrat01; toappear·i~ Federal 
courts to secure judicial review, or to intel'vene as of right} or other.., 
wise participate in civil proceedings involving the review or enforce-
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ment of any Federal agency action which may substantially affect an 
interest of consumers. The section is applicable only to proceedings 
in Federal courts. It grants the Administrator no authority to initiate, 
or intervene in State court proceedings. . . 

The subsection grants standing to the Administrator, under certain 
specified conditions discussed below, either to initia,te, or to intervene 
or otherwise participate in, judicial review of any Federal agency 
action reviewable under law which may substantially affect an interest 
of consumers. , 

The subsection also gives the Administrator the additional right to 
intervene of otherwise particip.ate in any proceeding involving the 
enforcement of agency action where such action substantially affects 
an interest of consumers; The ·Administrator does not have the right 
to initiate such enforcement actions; however he mRy petition the 
agency to initiate an enforcement action. . 

Under Section 6 (c) (1), if the ACA intervenes or otherwise partici­
pates in an agency action or acti vity~ the Administrator may as of right 
,and in the manner prescribed by law, initiate a civil proceeding to re­
view a Federal agency action if the Administrator determines that 
the agency R{ltion may substantially affect an interest of consumers. 
This provision is necessary because very often· important issues in­
volving substantial consumer interests which are raised and con­
sidered at the agency level are not definitively resolved prior to judicial 
review. Therefore, the power to :oeek judicial review of an agency' 
action is necessary to make ACA'~ participation at the agency level 
meaningful. . 

The ACA is also permitted to initiate a proceeding for judicial 
review under certain circumstances, and to intervene or otherwise 
participate hi judicial proceedings; without having participated at 
the a~ency le>:el. This ~s analogous to 5 U.S.C. '702, which grants 
standmg to private parties alleglllg a "legal wrong," whether or not 
they intervened in the a~ency activity. It is also consistent with sec~ 
tion 6(a) (1) which reqUIres the Administrator to l.-efrain from inter­
vening at the agency level unless such intervention is necessary to 
protect the interests of consumers. That subsection encourages the 
Administrator, wherever feasible, to participate in a manner short of 
intervention. Thisprinciple-'-that the ACA should only get involved 
when and to the extent that it is 1lecessary to represent a substantial 
interest of consumers-would be undercut if the Administrator were 
to be given standing only when he had participated at the agency 
level. .If such ";vere the Cn,SB, the Administrator would be encouraged 
t~ in.tervene or l>8;riicipl'Ltl:'> in.ev~ry agen~y action in order to preserve 
hIS l'lght to partiCIpate at the lud1clal1evel. 

It IS e.xpected that the Agency will exercise with restraint its right 
to initiate ajudicial review proceedjng where he did not patticipateill 
the agency action below. There may be occasion, ,however, where it is 

r,lecessary for the· Agency to initiate such proceedings. For example, 
the nature ore>.:t~nt of the consnmer interest may not be apparent until . 
the agency ha;s issued a final agency order, at which time it would be 
too late for the ACA to participate at the agency leve1. 

Befol'ethe A.dministrator may initiate a judicial review of all. 
agency action in which he did not intervene or otherwise participate 
ut the agency level, the Ad~inistrator must determine that the agency 
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action may substantially affect an interest of consumers, and, prior to 
initiating the judicial review proceeding, file, subject to the rules of 
the agency, a ·timely petition for rehearing or reconsideration if such 
fa petition is authorized by law. -

This provision places a greater burden on the Administrator than 
must be borne by any other person seeking review. Any other person 
must file for rehearing or reconsideration only where such a petition 
is specifically required by statute or agency rules. In all other cases, 
section 10(c) of the Administrative Procedure Act makes clear that 
an. application for ~ehear~.g or reconsideration is not requited before 
gomg to court. ThIS additIonal burden was placed on ACA, because 
the Committee believes that the host agency should have an oppor­
tunity to consider ACA's views before bemg called into court to defend 
its decision. This provision is consistent with the principles of the 
doctrine of exhaustion of administrative remedies. ItS purpose is to 
relieve the courts of responsibility for questio:ns which can be resolved 
in the administrative process. ' ' . 
If the agency requires that such petition for reconsideration must 

be filed within a certain number of days of final agency action, the 
Administrator would be required to do likewise. TheFe'deral agency 
accordingly pet~tioned for a rehearing is required to act upon the 
Administrator's petition within at least 60 days of the date on which 
it is filed. During the dependency of a petition for rehearing or recon­
sideration by the Administ.rator, the period of time for appeal shall 
be tolled in order to preserve the Administrator's right of appeal. 

The Administrator lpay initiate the ju'dicialrevie,'" proceeding prior 
to completion of the sixty day period; even if the age:ncy has not acted, 
if he determines it is necessary to do so in order to. preserve his right 
to obtain effective judicial review of the Federal agency action. For 
example, if an agency issues an order permitting a business to take an 
action in 30 days which the Administrator believes may cause perma­
neIit or irreversible damage to the health or safety of consumers; the 
Administrator must have the right to initiate the appeals process prior 
to the time the goods are shipped, eve:n if the agency has hot acted 
within that time on the Administrator's petition. . 

Where the Administrator oonformswith the requirement's described 
above, it can then initiate an appeal of all agency action in which it 
did not participate, if the court determines th(tt the Administra­
tor's initiation of such judicial proceeding would advance consumer 
interests. " . 

In m,a¥:ing such a determination, under this subsection, it is RIJ,tici­
pated that the court will consider a number of factors, ,such as the 
extent to which the suit will burden the parties, t.he nature of the con­
sumer interest being asserted, the possible consequences of the agency 
action to ~onsumers, to business, or to the government, and the'l'easons 
given by the Administrator for his nbt participating at it1~e agency 
level. .... " .' . ' . . 

The Commltteellltends that the Admllllstrator's faIlure to partlc-
iptl;te !11 the 1?roeeedinga rut:~he'~gency level should.oo. one factor 
weIghmg agaInst the A~JllIn,Istrator where the AdmmIS~nttor was 
fully I1wareof the true significance of tl~Mlg~,~cy: proceedmg to con­
sumers and. had adequate resourceS'to partICIpate, bu:~ speCIfically 
decided llotto participate for the expres.spurpost';of obtam!ug a Jpore 
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favorable forum in which to advocate consumer interests. This would 
amount to a kind of "forum shopping" which" is the requirement of 
it statement of reasons by the Administrator to the court pursuant 
to section 6(c) (1) seeks to prevent. On the other hand, since the 
ACA will have a very .modest budget, it will not have adequate re­
sources to monitor all federal agency activities. which may have a 
substantial effect on consumer interest, and it clearly will not have 
ad~uate resources to ~et involved in all such agency activities. In 
addItion, as l;loted earlIer, there may be instances where the effect of 
the proceeding on a consumer interest will not be apparent during 
the course of the agency proceeding. It is expected that where an 
agency failed to participate at the agency level because budgetary pri­
orities required it to concentrate on other cases which seemed, at the 
time, to be more important, the Administrator would still have the 
right to initiate a l'eview proceeding under this subsection. 

Section 6 ( c) (2) gives ,the Administrator the right to intervene or to 
otherwise participate in any Federal Court proceeding which involves 
the review or enforcement ofa Federal agency action that the Admin­
istrator determines may substantially affect an interest of consumers. 
This right is not conditioned on whether the Administrator partic­
ipated at the agency level, since it does not involve the-burden of 
the initiation of a new proceedil;lg. Under .section 6(c) (2), the Ad­
ministrator would be participating in a judicial proceeding which 
would continue regardless of whether the ACA.intervened or partic­
ipruted. This provision is necessary in order to allow the ACA to fol­
low through on its participation at the agency level and because, as 
noted previously, very often many issues are not resolved definitively 
until there has been judicial review. 

The right of the ACA under section 6 ( c) (2) to intervene or other­
wise participate in civil proceedings involving the enforcement of 
Federal agency actions which have a substantial effect on an interest 
of .consumers, is an important authority in the Act .. Enforcem.ent pro­
ceedings include those judicial proceedings initiated to enforoo com­
pliance with agency regulations, standards, or orders involving en­
forcement of an a~ency action. 

As is the case WIth judicial review of agency :actions, it is essential 
to permit the ACA to intervene or otherwise participate in judicial 
proceedings to enforce agency actions, in order to insure that .its 
participatIOn at the agency level is meaningful. Similarly, as discussed 
previously, it is important that the ACA have the right to intervene 
O! .othe:rwise participate in such proceedin~ whef(~ i~ did. not p!lr­
hClpate at the ag~ncy le~el. These cases, .such as· an. InJunctIOn Il:ctIOn 
,to enforce complIance WIth an agency rule, often Involve the mter­
pretation of basic statutory authority or rules and~chal1enges to the 
validiy of agency action, they are an important form of administra­
tive law-making. I~ is not cOllltem)?lated that the Administrator would 
intervene in such enforcement actIOns where the proof and arguments 
.he has available merely duplicate those of the Federal agency .. In 
some cases, however, the Administrator might wish to argue for a 
different interpretationoT a statute or agency rule which has an impor­
tant effect on an il1terest.ofcol1sumers. Thus, the Administra,tor should 
not be foreclosed from. Presenting his argnmentsto a court wltoBc in­
terpretation of statutes will be billdingon Federal agencies. 
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In seeking to obtain juclicial review or to intervene pursuant to sec­
tions 6 ( c) (1) or 6 ( c) (2), the Administrator is required to do so in 
the manner prescribed by law. This provision means that his appeal 
must be lodged within the time permitted by statute for appeal, if 
the action is of the type so governed by such, provision, and that he 
must fulfill all a,pplicable procedural requirements in presenting his 
case. ' 

The Administrator's right to inten:;ene as a party in a court pro­
ceeding, as well as an agency proceeding, carries "with it the right to 
participate as amious curiae, or as a party jor limited purposes, as t.he 
Administrator deems appropriate. ,Vhere this section does not permit 
the Adnrinistrator so to participate as a matter of right, the court may 
still permit it pursuant to section 21 (a). 

There is no authority for the Administrator to ,inte,rvene in or initi­
" ate criminal proceedings. Additionally, the Administrator, upon inter­

vention in civil cases in Federal courts, would have the Same rights 
as any person under Rule 24 of the Federal Rules of Oivil Procedure. 

This section governs only the Administrator's standing in juclicial 
proceedings. As such, for example, it overrides any existing statute 
that may require a person seeking- judicial review -if an agency has 
acted pursuant to a statnte which precludes judicia1 re.view in any 
form. Similarly, even where llgency actions are reviewable, the stand­
ard which the court will apply llpon review is not changed. The section 
should be read, however, in conjunction withsection20(b) (1), w~ich 
makes certain actions of other Federal -agencies subiect to l'eview by 
the Administrat()r in connection ,,~ith thf} Administrator's right to 
enforce his authority under this Act. 

Section 6(c) (3) explicitly states that participation by the Admin­
istrator does not alter or a,ffect the scope of judicial review otherwise 
applicab1etoany agency action. . 

To the extent that appeals are taken in the courts of appea1s, the 
standing.pf the 4-CA is to be governed by the a;pplicabl~ jurisdictional 
statutes cOllcermng such appeals.in lieu of the reqUIrements of 28 
U.S.C.1345. 

Section 6 (d) permits the Administrator to request 11 Federal agency 
to initiate a proceeding or activity or to take such othel,' action as may 
be within the a,uthority of the host agency. For example, where agency 
rules permit a person to file a formal complaint, the Administrator 
may also do so. Qfcol1rse, the Administrator must first determine that 
his request would be hl the interest of consumers. This 'determination 
would be made in the same manner as that under subsections 6 (a,) (2) 
and 6 (-a) (3}.The subject mattel'of the requestc1\,n concern any 
action-whether substantive, or procedural-that the Federal agency 
has the Jegal authority to undertake. . 

The Administrator has no more authority than any other person 
to compel an agency to take a legal action under this subsection. The 
Administrator has no power to overrid~ on his OWll authority any ac­
tion the Federa.l action does take. If a Federal agel1CY dec lines to take 
the action requested by the Administrator, it must notify him promptl,v 
of the reasons for thE'> refusal, and such notice must be made a matter of 
public record. The host agency should respond as soon as possible' to 
the Administrator's request. In most instances, a response should t~ake 
not more thaoll30 to 60 days. If agency rules mandate a shorter pet;lQd, 



those rules will govern. The Administrator may appeal a final ageney 
action denying his request or petition, pursuant to section 6 ( c) and 
the Administrative Procedures Act. 

Section 6 (e) provides that appearances by the AOA in Federal 
agency or court proceedings. pursuant to this Act shall be in its own 
name and are to be made by qualified representatives designated by the 
Administrator. Such representatives may be attorneys or other quali­
fied representatives provided that such persons are permitted by "law 
to act as designated representatives. Such persons may be on the staff 
Of the AOA or individuals hired specifically for the purpose of rep­
resentation. It is the intent of this legislation that the AOA direct and 
control its own' representation of the interests of consumers. While 
many government agencies are represented by the Departllient of Jus­
tice in their litigation, the committee feels strongly that such an ar­
rangement would be entirely inappropriate for the ACA. It Would' 
infringe on the AOA's independence and would be 'untenable in those 
instances where the ACA is advocatin@; a position in opposition to that 
of another Federal a@;ency represented by the Department of Justice. 

Subsection 6(f) allows the Administrator to request a Federal 
agency to 'use its disco\'ery"process where he is intervening or practici­
pating in un ageIlcy proceedingpul'suullt to section 6(a) (2). The Fed­
eral agency is to niake use of appropriate powers to obtain information 
or the appearance of witnesses requested by the ACA, but the extent 
of discovery is dependent upon the extent of the Federal agency's 
statutory authority, for the ACA is limited to the discovery authority 
of the Federal agency before which it is appearing. . 

The host agency is required to issue such orders for witnesses, mate­
rials and information within its statutory powers if· the Administra­
tor satisfies the agency's applicable rules of procedure with ,regard 
to the general relevance and reasonable scope of the evidence sou~ht. 

Discovery may extend to the summoning of witnesses, copymg of 
documents and records, production of books and papers, submission 
of information in writing, and anything else to which an agency's dis­
·covary power extends. When an order is issued pursuant to this section, 
itmay be enforced in Federal court by the agency issuing the order. 1£ 
necessary, the Administrator may seek tl1rough mandamus to require 
the agency issuing the order to seek enforcement of it. 

The Committee's formulation does not require the·Administrator to 
be a. party before being allowed to have discovery. To require him to 
become. a full party in order to obtain discovery rights would be con­
trary to the committee's belief that he should become a party only 
where llecessary, and that he should not be given additional incentives 
£01' donig so. It is expected that ordinarily he 'will have a.ll'eady partici­
pated to u. substantial degree before he requests discovery, and that 
he will not seek discovery where his interest in a proceeding cOlJ-t.inues 
to be minimal. ' ' 

This .~ubsection does not empmver theAOA to utilize the discovery 
authority oithe host agency where the ACA is makhig wri~ten or oral 
snbluissions in' connection with informal agency activities pursuant 
to section 6 (a) (3). The right of the ACA to 'utilize the host agency's 
discovery powers extends only to those instances where it is intervening 
or otherwis~ participating in agency .proceedings pursuant to section 
6(a) (2); . 
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Section 6(j) provides that, when a written petition from a substan­
tial number of persons is submitted to the Administrator,requesting 
that-he represent an interest of consumers, the Administrator must 
notify the principal sponsors of the petition within a reasonable period. 
of time with respect to any actiOll he has taken on the request. If he 
declines to act, he must provide a written statement of his reasons. 

This subsection underEcores the responsibility of the· Agency for 
Consumer Advocacy to be responsive to suggestions from all segments 
of the public in areas where the interests of consumers need to be rep­
resented. Persons or organizations initiating a request need not them­
selves be, nor represent, consumers. The Administrator should also be 
responsive to requests from the business community. 

The Administrator, under this subsection, is under no obligation to 
act in accordance with any petition or request. Furthermore, the Com­
mittee does not in any way intend that a petition under this subsec­
tion is required in order for the ACA to represent an interest of con­
sumers. Nevertheless, 'it is important that the Administrator act in· a 
timely manner in the disposition of any such petitions. The Adminis­
trator's response must be based solely on tlie interests of consumers. 

SECTIOX. 7. COXSU1lIER COl\IPLAINTS 

While the Administrator's primary responsibility is to serve as the 
advocate or representative of the intei'ests of cOllEumers brfore Federal 
agencies and courts, he is also expectd to serve as one focal point in the 
Government for complaints by consumers. The responsibility for this 
funCtion wiII promote n greater awareness by the Administrator of the 
actual problems of the consumer, and it will, by keeping him informed 
about real problems, increase the likelihood that his activities will 
benefit the interests of consumers. In addition, centralizing this func­
tion in the Administrator ",illalso provide a greater capacity for moni­
toring the responsiveness of other agencies to consumer problems, en­
hance the liklihood of such complaints reaching the appropriate au­
thority, and pl'omoteeffective action by other Federal agencies. 

The authority of the ACA to act as a clearinghouse for consumer 
complaints is not intended to undermine in any way programs for 
handling complaints at Federal agencies, not is it intended to divert 
complaints from such agencies. The public should be infonned that 
they should contact the appropriate agency and that the Administra­
tor's role with respect to consumer complaints is to transmit such com­
plaints to the appropriate agency. For those consumrs who are unaware 
of the appropriate agency to d~al with their complaint, the ACA will 
serve_ as an effective clearmghouse. 

The Administrator has broad discretion to determine Wllllt is, and 
what is not, a "complaint or other information" for the purposes of 
this section. This phrase does not require the Administrator to trans­
mit or make·twailable to the public reports, documents, papel'S; records, 
studies, recommendations,and other information which he develops, 
obtains, or contracts for. in the course of perform.ing his other func~ 
tions under this bill. This section provides only a broad outline for the 
procedures which the ACA will follow in processing such complaints. 
The Agency has the authority to issue rules, consistent with tlUs secJ 
Hon, to establish the specific procedures. However, theACAshouldnot 
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not make requirements of agencies which impede their ability to react 
expe.ditiously to problems and practices which require immediate at­
tention. The Committee fmvisions the ACA's complaint processing 
functions to be one of routing consumer complaints and inquiries to 
the prol?e~ agencies and departments of th,= g?vernment. so they can 
most efficIently be processed and not be subJected to mnumerable 
referrals. 

Section.7(a) requires the Administrator to transmit to· appropriate 
Federal, State, or local agencies, any complaint, or other information 
disclosing an apparent violation of }I'ederal or State law, rule, or order, 
or a judgment of a Federal or. State court, relating to Itn interest of 
consumers, or a commercial, trade or other practice that appears detri­
mental to an interest of consumers, unless the 1\.dministrator deter­
mines that the complaint is frivolous. This provision will help to 
assure that consumer complaints ultimately reach the proper agency 
and should serve to improve the knowledge of such agencies about the 
problems of consumers. The ACA. is not obligated to forward com­
plaints for which there is no agency with the power to take remedial 
action. ' 

Section 7 (a) ~urther requires Federal agencies to keep the Adminis­
trator informed to the' greatest practicable extent of any action they 
are taking on complaints which he h,\8 transmitted to them .. In the 
absence of unusual circumstances, periodic reports should be sufficient. 
The same requirement is' not imposed on State agencies, but it is ex­
pected that the ACA can work out with State agencies, on a voluntary 
basis, some pl'ocedures for keeping the ACA informed about the out-
come of complaints forwarded to State agencies.' . 

Section 7 (b) requires the Administrator to notify any producer. 
Jender,retailer, distributor, or othel' supplier of goods and services of 
aU complaints which he receives concerning such supplier, unless the 
Administrator determines that such disclosure would prejudice or 
imped~ an action, investigation, 01' prosecution concerning an alleged 
violation of law. Copies need not be sent each day as received, but may 
be deU.,-eredin a timely mannel' at appropriate intervalb. Although the 
best way to l,'etnedy complaints is to deliver them to individuals who 
nre the subject of the complaint, in a limited number of instances the 
interests of justice would not be served by such a process. If a com­
phtint alleges ('riminal conduct, the Administrator may decide to reier. 
the complaint to the Justice Department without notifying the person 
complained against, thereby ~iving him an opportunity to destroy or 
conceal potential evidence of criminal conduct. For this reason, the 
Administrator is given limited discretion to withhold notification of 
some complaints. . 

Section '7 (') provides for the ACA to make written complaints Itnd 
other infol'mation available for convenient pubUc inspection and coP:v­
ing without charge 01', at a reason,ftble charge, not to exceed cost,ln 
a.publ:c document room. The Administrator may choos3 to make this 
hlformation available through general computer printouts, rather 
than by separate filing of each complaint, !~lthough the full contents 
of the compla~nt shallbe available, ihequestec1. 

Before making significant consumer complaints available, the Ad­
ministrator mustprovide any person complained against a reasonable 
time to comment. This will involve sending him a copy of the com-
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plaint and giving him a period of time to answer it. The bill requires 
the Administrator to make comments of the person complained against· 
available, together with the complaint, in order to provide a fair 

t presentation. . 
This subsection also requires the Administrator to permit any agency 

to which a complaint was transmitted a reasonable time to comment 
on any complaint before the Administrator makes the complaint avail­
able to the pu.blic. If the agency transmits its comments to the Ad­
ministrator withhl a reasonable time, its comments are to be made 
available together with the complaint. . 

Copies of the complaint should be transmitted simultaneously to 
the agency and to the person complained against pursuant to this sec­
hon, and ordinarily the same time for comment shoulci. be allowed to 
ench. There is no obligation to itllow time for the agency or the com­
p lainant to comment on the reply of the person complained against, 
and no obligation to allow the person complained against time to reply 
to the agencies, before the. complaint is made publicly available. 

The. Administrator for "good ca1lse" may determine not to make the 
complaint publicly availahle as, for instance, where he determines 
tlIe complaint is frivolous, or libelous or where' he determines that 
making the complaint available would be detrimental to the complain­
ant, such as by subjecting him to retaliation. Unsigned comp1aints may 
not be placed in the public document room, although they otherwise 

. may be utilized and forwarded by the ACA. Signed complaints, whel'e 
the complainal1t lias requested that his identity be protected, shall be. 
placed ill the public document room withDut revealing the identity of 
the complainant, or inforlhation which would reasonably lead to dis­
dosme of his identity of the complainant. However, the Administra~ 
tor .shall place on such compln.ints an appropriate designation indi­
cltting that the complainant has requested that his identity be 
protected. . 

Where the complainant has requested that his identity be kept 
confidential, the ACA may also decline to forward the complaint 
to the person complained about, unless it can do so ina way which 
preserves the complainant's anonymity. 1Vheu a consumer cOInplains 
to the Administrator, the consumer is acting pursuant to a Federal 
statute and should he encouraged to do so ; consequently, defamation or 
other suits against consumers for filing complaints under the Act 
which are later placed on public record would be against public poli.oy, 
In no event should the Administrator destroy ally complaint received. 

It is the Committee's lntentiOlI that the safeglHtrds to both busi· 
neSSeS and complainants incorporated ill this subsection will protect 
businesses from injury to reputation resulting from scurilous at­
tacks' by competitors or ot.hers seeking to damage such . businesses 
While' encouraging individmtls with knowledge of wrongdoing by 
businesses to come forward withOllt fear of retaliation. The Com­
mi.ttee is part,ieularly concel'lled that, a complaiiumt who ,is !In(lm.­
ployee of the business being compla.ined about be I'.nco~lJ:aged to 
come forward without fearing loss of hisjob. _ . .. 

The provjf)ions of section 11 (c) are not intended to apply to th~ 
p~blic disclosure of complaints anclagency l'eSpOl1l3eS pursuant,. to 
this subsection. In making complaints avai1\l.ble, the .Administrator 
is performing a ministerial function and is'dealing wit1t. informa-
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tion which is or may be placed in the public domain. This does not 
amount to a release of information contemplated by section 11 (c). 
This subsection establishes adequate safeguards for the person com­
plained against by giving him and any agency to which the complaint 
is transmitted a reasonable time to comment before the complaint 
is made available to the public. 

SEOrION 8. CONSUMER INFORMA'./.'lON AND SERVICES 

Section 8 requires the ACA to develop on its own initiative, gather 
from other sources-both Federal and 110n-Federal-and disseminate 
in effective form to the public, information concerning its own func­
tions; information about consumer products and servir.e8 jabout prob­
lems encountered by consumers generally; including annual reports 
on interest rates and commercial and trade practices which adversely 
affect consumers; and notices of Federal hearings, proposed and. final 
rules and orders, and other pertinent activities that affect consumers. 
This section sets forth a general responsibility to gather information 
and disseminate it. ,Other sections of the Act, as discussed below, pro­
vide the Administrator with additional powers to assist him in meeting 
these responsibilities. 

All Federal agencies which possess information which would be 
use:fu1, to consumers are authorized and directed to cooperate with 
the ACA in making such information available to the public. 

SECTION 9. sTuDIES 

Section 9 authorizes the Administrator to conduct, support, and 
assist research, studies, investigations, conferences, and surveys con­
cerning the interests of consumers. Research, for example, includes 
such diverse activities as the compilation of published or unpublished' 
materials, interviews, laboratory testing, demonstrations, and analyses 
of materials. The Administrator may either cOnduct these activities 
himself or support them by contracts. With activities inrolvin~ sub­
stantial outlays of money for operations and equipm.ent, 01"' partmular 
expertise in a narrow or technical subject, it will probably be preferable 
for the Administrator to contract for these activities: 

The Administrator could not, through contraots, undel"write all of 
the administrative expenses of a government or non-government orga­
nization whose exclusive p\lrp06e is representation of consumer inte!-'~ 
e$ts. Rather, it is envisioned that the AdministraJtor might contract 
with. a government or non-govenunent organization to conduct spe~ 
cHic research projects, studies, conferences, tlnd/or innovative or ex~ 
perimenta,l programs aimed at demonstrating ways of protedting the 
interests of consumers to the extent that budgetary priorities permit. 

SEC'l'ION 10. INFORMATION GATHERING 
\! 

This section gl'ants the Administrator 11Uhodty to gather in:fOl'Iii<i~ 
tioll for specified purposes. Together wibhSections 6(f), 9 and 12, it 
allows the Administratol' to collect the information necessary to carry 
out his functions .eifectively. Because !the interests of consumers are 
affected by so many different factors, the. Administrator will require 



a wide range of information to use his resources wisely and effec­
tively. Accordingly, the Administrator is given considerable- Jat~tude 
by Section 10 to gwther informaiton, subject to stringent safeguards 
to protect legitimate interests. 

Section 10 (a} gives the AdrnfuistratOl authority, in a limited set of 
circumstances, to gather information by requesting from persons re-

. ports or answers to specific 'questions, such as are contained in inter­
rogatories. This section does not provide for the issuance of subpoenas 
or the inspection or copying of books, records, or papers, or the com­
pulsory appearance of any person, or require the disclosure of informa­
tion that would violate any relationship privileged under law such as 
a lawyer-client or husband-wife privilege, or the privilege against 
self-incrimination. 

The Administrator is authorized to gather information to the extent 
necessary to help protect the health or safety of consumers or to dis­
cover -consumer fraud or substantial economic injury to consumers. 
Consumer fraud, in this circumstance, is not restricted to technical 
violations of law but is intended to refer to all deceptive, unfair, or 
fraudulent practices. Thus, for example, the ACA could gather in­
formation on the amount of auto repair work improperly or needlessly 
clone, or economic loss to consumers from ineffective or impo:rtallt 
drugs. 

Section lO(a) (2) reqUires that where information is sought in the 
form of identical questionnaires to 10 or more persons, as defined in 
chapter 35, title.44, United States Code, the Administrator must fur­
nish the Director of the Office of Management and Budget such re­
quests for information prior to exercising his authority to compel an­
swers to such requests for information from private parties. The 
Director is reg.uired to review such requests to insure that the informa­
tion required IS not available as a matter of public record, cannot be 
obtained from another federal agency pursuant to subsection (b) ~()f 
this section, and is obtained with a lninimum :,burden upon business 
enterprises and other persons required to furnish information. In­
formation collected and tabulated by a. fede)"al agency is required, as 
under the federal R-eports Act, to be tabulated ina manner which 
maximizes its usefulness to other federal agencies and the public. If 
the Director of OMB does not respond within thirty days, the Ad­
ministrator may issue the request for information. However, if the 
Director advises that the information constitutes an undue burden 
upon business enterprises and otJler persons required to furnish the 
information, the Director is required to notify the Administrator of 
this finding and the Administrator is required to cooperate to alleviate 
the burden.. . 

It is the Committee's intention that the Administrator ahd the Di­
rector of the Office of Management and Budget work informally and 
cooperatively toresolve any disputes ""hicharise and that the Director 
of the Office of l\fallagement· and Budget cooperate to the maximum 
extent reasonable.. ' 

Before using the authority granted by subsection (a) (1) the Admin~ 
isb:ator 11111St first set forth with particularity the. conSllmer interest 
to which the information sought pertains, and the pUl~pose for which 
the information is sought. The Committee.infends these 'statements to 
be reasonably complete. . ' 
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B:aving defined the parameters of his inquIry, the Administrator 
may then address requests for information consistent with thosepa­
rameters to any person engaged in industry, trade, 01' business which 
substantially affects interstate commerce and whose activity the Ad­
ministrator determines may substantially affect an interest of con­
sumers. 

The Administrator may ask only for information concerning aGtivi­
ties and other related inform3.tionwhich he determines may substan­
tially affect an interest of consumers. Such information may include 
data relating to production processes, commercial and financial infor­
mation, ownership records, 01' other information concerning trade 
practices, commercial and financial data, and comparable iniorma­
tion, This act gives a person no right to decline to provide informa­
tion sought by the ACA on the grounds that such information per­
tains to trade secrets or is otherwise confidential .. 

The Administrator is not to employ his authority under this sub~ 
section at the request of any pl'i\Tate organization, other than an or­
ganization contracting to perform scientific 01' technical services under 
this act. . 

Section 10(a) (3) provides that the Administrator shall not exer­
cise the authority granted herein if the information sought is already 
a matter of public record 01' can be obtained from another Federal 
agency pursuant to section 10 (b) (see below). Section 10 (a) also 
provides that the Administration shall not exercise the authority to 
obtain the information if the information sought is specifically to 
he used- in connection with the Administrator's intervention as a party 
in any agency proceeding, then pending, brought against the person to 
whom the request for information is addreSsed. This exemption is in­
cluded because in such instances, the Administrator will have an op-

. pOl'tunity to use the fun range of discovery rights ~xtended parties in 
such proceedings. The Administrator's additional use of the authority 
under this subsection would be unnecessary and duplicative. 

The Administrator may require that reports or answers to questions 
be submitted uncleI' oath and be filed WIth him within such reason­
able time as he may prescribe. The time prescribed :for ans~ering will, 
of course, vary with the nn.ture or the information sought. Pursuant 
to subsection 10 (a)( 3), the Administrator may enforce these requests 
for hlformation by petitioning a district court of t1:.e United States 
within the jurisdiction in which the l'espondent is personally served 
with process 01' in which the respondent has his principal place of 
business. A respondent may bring an action to quash an order.issued 
by thu Administrator pnl'Sll.ant to this section in any such district court 
orin the District Court for the District of Columbia. 

In order to enforce his order in court; or to resist the motion to 
quash, the Admillistrat6r must carry the burden of proving in court 
that the order (1) is £01' information that substantiallytlffectsthe 
health or safety of consumers' or is necessary in the discovery of con­
sumer fraud or substantial economic injury to consumers and (2) is 
relevant. to the purposes for which the information is sought. 

Even if the Adminjstrator makes. the necessary showing, the per­
son need 110t provide the requested information, if he shows that the 
request is unnecessarily or excessively burdensome., 
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If a court finds that the Administrator's order is valid, it shall order 
the respondent to obey the order, on such conditions as it deems just. 
The court may, for example, extend the time for an answer, require 
that certain questions be restated, or even in an extraordina.ry case, 
apportion court cost as it deems just. . 

~ection 10(a) (5) exempts small businesses from the requirement to 
produce or disclose data 01' other information under this section. 
'·Small business" is defined as a business that together with its affiliates, 
including those businesses in a fra:tchise relationhip, does not have 
assets exceeding $7,500,000, net worth in excess of $2,500,000, or at the 
time of the proposed discovery by the Administrator does not have 
more than the equivalent of 150 full-time employees. It is intended 
that individuals employed by franchisees will be considered as if di­
rectly employed by the franchisor for purposes of determining exemp~ 
tion under the terms of this subsection. 

This subsection is not intended to prevent small businesses from 
disclosing information requested by the Administrator. However, the 
disclosure of such information may not normally be compelled from 
small business under this section. The Administrator is empowered 
to compel disclosure of information from a small business if such dis­
closure is necessary to prevent imminent and substantial danger to 
the health or safety of consumers and the Administrator has no other 
effective means of action. . 

The intent of.the subsection is to exempt from the compulsory in­
formation gathering authority of the ACA, those persons which are 
businesses which would be unduly burdened by having to comply with 
such requests for information because of their small size .and lack of 
personnel. In considering whether any person is a small business under 
the definition, it is necessary to look at the totality of the business 
entity.. . 

The Committee believes that the authority of the Administrator 
under this subsection is necessary :in order for him to discharge his 
responsibilities effectively. To be a competent representative of the 
interests of consumers, he must have full access to information con­
cerning those interests. The Committee has provided him with that 
access, but placed app:ropriate limitations on his authority. The au­
thority .granted by this section does not extend to the production of 
documents or appearance of individuals. It is not subpoena authority, 
which is granted to most other Federal agencies. It is the authority, 
under clear restrictions, to obtain information shown to be necessary 
from persons who will not be unduly burdened by such requests. The 
restrictions in this subsection will preclude unwarranted reliance by 
the Administrator on this authority. The Committee is satisfied that 
this authority :will adequately serve his needs without overburdening 
other persons. 

Section .10 (b) provides for the Administrator's access to informa- , 
tion possessed by other Federal Agencies. This access is extremely.." 
important in insuring that the Administrator will have adequate in­
formation to ,carry out his responsibilities. 
. FederaJ agencies are required to .allow.the ACAaccess to informa­
tion and furnish copies of requested docUInents, prupers, and reoords,at 
cost. It is ex.pected ,that agencies will transmit copies of specific, identi­
fiable doct1men~ and other information upon reasonable requests by , 



the Administrator, but the Administrator ma,y also, 'at his discretion, 
decide to take -responsibility for copying the documents himself. In 
suoh case, ,the host agenoy is expected to:fully cooperate ,with the Ad­
ministl'aJtor's wishes. 

It is believed that much valuable information can be obta,ined from 
Feder.al agencies. In order for the Administrator to be fully informed 
about mattersalfecting ,the ~llterests of consumers, ,the Administrator 
should have the power;to draw upon his vast reservoir of iruformation. 
There are, however, several necessary exceptions to the Adlninistrator's 
access authority. These limitations are contained in ,paragraphs (1)-

(7). h . 1 'fied' l' f Paragrap (1) exempts documents c ass} , III Drle Ilnterest 0 na-
tional defense or national security pursuant to apLicable Executive 
Orders and sta,tutes and restricted data, the dissemination of which 
is controlled pursuant to the Atomic Energy Act (42 U.S.C. 2011 
etseq.). 

Paragraph (2) exempts policy 7and prosecut.orial recommendations 
made ,by ,agency personnel and intended for internal 1100 only. Dis­
closure of the full and frank presentation of opinions by ,agency per­
sonnel in .the development of any agency position could inhibit this 
kind of discussion. Many documellts consist partly .of such ,policy rec­
ommendations and partly of other material. In such cases, the exemp­
tion applies only to the policy recommendations, not to the entire 
document. ' 

It should be poss1ble for an agency to remove the policy recom~ 
mendations from documents before making the documents available 
to ,the Administrator. This is a narrow exception: A listing of policy 
options is not a policy recommendation. The recitation of facts, test 
results, or expect. technical .or scientific opinion on which a recom­
mendation is based is not .a ,policy recommendation. 

Paragraph (3) exempts'information concerning routine executive 
and administrative functions which are not othel'wise a matter of pub­
lic record. These are matters of internal management of Federal agen­
cies and concern, for examp1e, such act.ivities as the routing of papel's, 
and ,the assignment of duties. 

Paragraph. (4) parallels a similar exception in the Freedom of In­
fOl'mation Act. It exempts from disclosure personnel or medical files 
and similar files, the public d.isclosure of which would constitute a 
clearly unwarranted invasio!Iof pel~?nal pr~vacy. 

Paragraph (5) exempts mformatlOn which the Federal agency is 
prohibited by statute or judicial decision from disclosing to any other 
Federal agency, including but not 1,imited to bank examinations and 
ot·her financial reports prepared by or for Federal vankinO" aO"encies 
relating to the examina.tion, operation orcolldition .of individual fi­
nancial institutions. This provision is included because such exami­
~ati,?ns ?on~ain very sensitive infor~1ationab?ut Nle finances of banlr­
llW lllstItutJon~. The Fed(~ral banking agenCIes are expected to "work 
\Ylth!fue ~CA lll. orde:r:to ·a.'>Sure. th.e ACA's :aocess ,to portions of bank 
exal:upatJons whIch do not (!Ontallllllfol.'matlOn of this ex,traordinarily 
Sensltlve nature . 
. Paragr!iJ?h (5)~xei,nl?ts infonllation which would disclose the finaIi­

Clal condItIOn or ilndlVIdualswho ttre cnstomers of financial institu­
tions. 
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Paragraph (7) exempts trade secrets and commercial and financial 
information described in 5 U.S.C. 552(b) (4). Under applicable judi­
cial interpretations of 5 U.S.C. 552(b) (5) this exemption applies to 
trade secrets and information obtained from a person wluch are 
privileged 01' confidential. With respect to such information obtained 
prior to the effective date of this act, a .Federal agency need not dis~ 
close it to the AOA if such Federal agency had agreed to treat, and 
has treated, such information as privileged or confidential and states 
in writing to the Administrator that, taking into account the nature 
of the assurances previously given the character of the information 
requested, and the stated purpose for which access is sought, to permit 
such access would constitute a breach of faith by the agency. In effect, 
this is a "grandfather clause" which extends an exemption to certain 

. trade secrets and other information described in 5 U.S.C. 552 and sub­
mitted to an: agency prior to enactment. 

o 

Paragraph (7) further provides that with respect to information 
obtained by a Federal agenc),: subsequent to the effective date of the 
Consumer Protection Act, trade secrets or commercial and financial in­
formation describedil). 5 U.S.C. 552(b) (4:) shall not be disclosed if the 
Federal agency had agreed in writing, as a condition of receipt of such 
information, to treat the information as privileged or confidential. 
Such a prospective caveat providing for confidentiality must be set 
forth in writing by the Federal agency. It may only be used to bal' . 
access to such information by the ACA if the Federal agency reason­
ably found, and· so set forth in the agreement, that such information 
was not obtainable fromihe supplier of t(heinformation 01' any other 
source without such pledge of confidentiaJity and that failure to ob­
tain such information would seriously impo,ir the carrying out of the 
agency's runction. If the Federal agency did not make these .two 
specific findings before obtaining the information or did not act rea­
sonably in doing so, it may not deny the Administrator access to the 
information. 

Additionally, the agency is required to notify the person who pro­
vided trade secrets and commercial or ·financial information described 
in·5 U.S.C. 552 (b) (4;) of its intention to provide access to the Ad­
ministrator and the reasons therefor, and shaU, notwithstanding sec" 
tion 21 (b) , allow the person who provided such inIormn,tiol1 a reason­
able OPPOl-tunity, not to exceed lO days, to comment or to seek injunc-
tive relief. . 

On those ocnasions when access to information is denied to the Ad­
ministrator by a Federal agency pursuant to section 10 (b), the head of 
the Federal· agency should work with. the Administrator to find a way 
to provide as much information as possible in such other form as will 
meet the agency's objections. The Administrator may file a complaint 
in court to enforce its rights 'Under this Sl;tbsection in the same mannel' 
a;> a complainant under section 552(a) (8) of title V, United States 
Code. . .. 

An agency may, in its discretion, waive.tlw restriction contu.lned in 
section 10(b) and cUsclos(' information prot{'cted by this subsection to 
the ACA, except when other laws specifically prohibit disclosure of 
s~lch information to another agency. .. '. ... . . 

Section 10 (c) Tesmtes the provisions of 26 U.S.C. 7213 prohibiting 
the disclosure by ally Federal agencyo£ any infm'mation concerning 
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the amount or source of income~ profits, losses, expenditures, or any 
particular thereof which is disclosed solely in an income tax return ex­
cept as otherwise provided by statute or regulation. The Administrator 
is also precluded from obtaining a copy of, or any book containing any 
abstracts or 1?articulars of, a l?ederallncome tax return filed pursuant 
to the proviSIOns of title 26. The provisions of this subsection concern 
not only the obtaining, but also the examining or ,;:iewing of such 
privileged information by the Administrator. 

SECTION 11. Lll\UTATIONS ON DISCLOSURE 

This section sets forth rules governing disclosure of information to 
the public by the ACA. Because the Administrator will have 'broad 
access to information derived from other Federal agencies, and because 
the release of information by the Administrator could have a sub­
stantial effect upon a Federal agency or a business, certain limitations 
!lav~ been i~posed on his au~horit~ to release inf6rm~t~on. These li'l!l­
ItatlOns stl'lke a balance whlCh WIll allow the AdIDllllstrator to dIS­
close information essential to the most important interests of con­
sumers, with appropriate safeguards to protect other interests im­
mediately concerned. 

Subsection 11 (a) states that except as otherwise provided in tlus 
section, the Freedom of Information Act shall govern the release of 
information by the ACA to members of the public. Under the Free­
dom of Information Act,. Federal agencies are authorized to disclol:le 
any information in their possession to members of the public who 
request it, except for information which falls within (}ile of nine 
exemptions listed in Section 552, Title 5, U.S.C. If requested informa­
tiondoes fall within im exempted category, the agency may withhold 
it. Thus, under this subsection, the Administrator is required to dis­
,close. all information required to be disclosed by the Freed()m of In­
formation Act, but he may, in his discretir ~, withhold information 
governecl by the exceptions to the Freedom of Infol'll1ation Act, sub­
ject to the same restrictions applicable to other Federal agencies. 
. Section 11. (b) deals with the disclosure of information which the. 
Administrator has obtained from another ag~ncy. 

Pursuant to Section 10 (b) the Administrator has a right of access 
to a11 i.niormation in the possession of a Federal agency whic~ the 
Admllllstrator deems necessary ·for the performance of ihIS functIOns, 
except information within the seven excepted c[J,tego17ies. The Admin­
istrator, however, is prohibited frolIl disclosing to the public or to a 
State or local agency, information which is received solely from a 
Federal agency when such. agency has notified the Administr'ator that 
the information :is within the· exceptions stated in section 552 (b) of 
title 5, U.S. C., and the Federal agency has determined that the infor­
Il1ntion should not be made available to the public. 

While the Administrator should have access to this information, 
. the decision whether or not to release it to tIle public should remain 
with the. source agency. If the Administrator gathers information 
solely from another agencv and the agency specifies that such informa­
tion is exempted £1'oln disclosure under 5 'U.S.O.552(b) and the source 
agency has determined the information should not be disclosed and. the 
agency infOl.'ms .the Administrator of such determination in writing, 
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the Admi~istrator,is bound by. tha~ determination and may not dis­
close the ~n:for~atlOn. The oblIgatlOn to make these determinations 
ilond to <lOmmumcat.e them to the Administratol' remains with the Fed­
eral ~gency fro:n which the information is gathere.d. 

Thls su~sectlO,n also states that, if the information is exempted 
from reqmred dIsclosure under 5 U.S.C. 552 (b), but the agency has 
decid~d that it may be disclosed in a particular form or m\tnnel' the 
Administrator may discl,()~e such information in compliance witl~ the 
form and manner so prescrIbed. 

Section 11 (c) seeks to assure that .the Administrator will act fairly 
in releasing information to the public. It provides general rules which 
shall govern the release of information pursuant to any authority 
conforred by the Act, exc~~pt for information released through the 
prcsentatioll: of evidence in \'L Federal agency or court proceeding pur­
suant to sectIOn 6. 

Paragraph (1) &tates that in releasing information concerning con­
sumer products and services, the Administrator shan. determine that 
such information is accurate\, to the extent practicable, and tJlat no 
part of such information is prohibited from disclosure by law. In 
addition, this paragraph restates the requirement of section 11 (b) 
that the Administrator shall ,comply" with any notice bya Federal 
agency that particular informat.ion should not be made available to the 
public or should be disclosed only in a particular form or manner, if 
snch n()tice is within such agency's authority under the Freedom of 
Infol'mation Act. ACA disclosure of information should be made 
responsibly and in good faith. . 

Pn,ragraph (2) provides that when the ACA on its own initiative 
is disseminating test results or other sinli1ar information resulting 
from research for which the ACA is responsible .and which directly 
or indirectly discloses product names, the ACA shall do so in a funy 
accurate context. This limitation on disclosure would not apply to 
rcqlJ(\sts for the test results themselves under the Freedom of Informa­
tionAct. 

Specifically, if all products in a. similar category to the named 
proc1nct have not been compared, tlw Administrator 'shall make such 
nn indication. Furthermore, he shaH indicate that there is no intent 
to mte products tested over those not tested or to imply tllat products 
tested are superior or preferable in quality over those not tested. This 
provision should not be read as prohIbiting the Administrator from 
making allY statement comparing tIle relative characteristics of any 
proc1uct or service, He may makeobjelCtive comparisons of perform­
onco or of certain qualities of a product or service. He may ma1m objec­
tive compal.'isons of performance or of ci.el'tain qualities of a product or 
service. Fra.nk, factual, and meaningful 'discussion of yar~ons prod,?cts 
alld services by the Ad~inistrator areno't preclude~ ?y thi~ sn bsectl~m. 

Pn.ragmph (3) ]:eqUl~es that ,change'~ .or addl.honul 1;llfol'!!1ahon 
. which would affect the fall'ness of mfol'mMlOll pl'evlOusly dlssemmnted 
'will be promptly dissemilU1tecl in a Rimi\ftrmartner. Th{'> intt~nti()n of 
this pl'Ovision is that whenever aserion~ 1)1isst!l;tement has been ma~le, 
tll1lt. adversely affects a person to be a su~,stanhaI degree" !he. A~lnlln­
istratol' sllOuld pl'omptly lssnc 11,. retrach~p or such addlbolll1;l mfor­
mation as may be necessa!,ytocorrect the c,rrol'. Fur~hel'mor(>, m .o~del' 
to insure that the correctIon l'eCelYes the sn.~)1e attentIon as thQ-.Ol'Igmul 
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dissemination, this paragraph requires that such correction be dis­
seminated in the same manner as the original erroneous information. 

Paragraph (4) re9.uires that where the Administrator is about to 
release information lIkely to cause substantial injury to the reputa­
tion or goodwill of any person, such as a company, or its products or 
services, he is required to give notice of the mformation he is about 
to release, so as to afford the person an oppOlitmity, not to exceed 
ten days, to comment or seek inj1.mctive relief, unless immediate re~ 
lease of the. information is necessary to protect the health or safety 
of the public. This does not require the ACA to provide the full ten 
days. . 

The circumstances of each case will determine the length of time 
a,ffol'ded. The objecti ye of this provision is to enable the person to move 
promptly for a temporary restraining order or a preliminary injunc­
tion. It applies only where the injury to reputation or goodwill is 
both substantial and likely to .occur. In order for the injury to be 
considered substantial there must be substantial likelihood of sig­
nificant economic harm. Typically, the information involved in such. 
a situation wHl identify a brand or company name specifically rather 
than speaking of a generic type of product. The Administrator's re­
sponsibility to release information ,yhich will protect. the health or 
safety of the public, however, takes precedence over the restrictions in 
this situation. . 

Subsection 11 ( d) deals with suits by persons under the Freedom 
of Information Act. This su1~,section provides that when the Adminis­
trator is sued to disclose information that he has obtained from·an­
other agency, and .. that agency has specified that such information is 
not to be released, then that agency will be substituted for the Admin­
istrator as the defendant in the case. This provision is a corollary to . 
the principle that allows the Federal agency providing information 
to the ACA to retain authority under the Freedom of Information 
Act to withhold certain exempted information from public disclosure. 

SECTION l!h xOTICE 

Secti9n 12 deals with the notice that Federal agencies must give to 
the Administratol' of the Agency for Constlmer Advocacy in order to 
facilitate his intelTention and participation. This section is intended 
to provide a ,yorkable system under which the Administrator Y~i1l be 
informed of agency proceedingR and activities which may affect the' 
interests of consumers, wHhont overburdening the operations of those 
ngencies. , 

Section 12(a) provides 1:hakevel'Y Federal agency cone~del'ing any 
action which may substantially aff('ct the interests of consumers shall, 
upon request of the Administrator, notify him of any proceeding or 
activity at such time as pllblic notice is given. : 

The tel'/ll Hpublic notice" includes not only pUblication of notice in 
the Federal Register, but also any generalized notification such as a 
press release, a public statement by a J;esponsible agency official, or 

, other )lotificationeitlll'l' to tllegenel'al public or to substantial groups 
of perSOnS. 

The. Administrator's request under this subsection may be generic. 
He may ask the ~'DA, for example, for notice when public notice is 



41 

given, of proceedings and activities involving over-the-counter drugs, 
without speciiying a' particular drug. This subsection should not he 
read to require the Administrator to reference his request to proceed­
ings or activities about which he has no knowledge. However, the 
Administrator is expected to use all published sources of inform a- -
tion available-for exampl~, subscribing to the Federal Register, to 
trade ;publications, and being on the general mailing list of all Federal 
agenCles---to minimize the need for specific notification to him. 

The Administrator also is expected to keep his requirements for 
notice within reasonable limits in order to minimize the burden im­
posed upon Federal agencies. 

Section 12(b) sets forth the responsibility 'of Federal agen<eies to 
provide other notice to the Adminisrator in ·cases where public notice 
is not given. Because many important decisions are made in forums 
that are not publicly announced, the Administrator will generally 
learn of these activities only if notified by Federal agencies that such 
activities are under way. The Federal agency's responsibilities under 
this subsection are adivated by a "specific" request by the Admin­
is"rator for information concerning a particular agency activity or a 
more precise category of activit.ies than required in subparagraph (a). 
In response, the Federal agency will give a "status report" and other 
relevant information. The Administrator is expected to exercise his 
authority under this subsction with due regard to the resources and 
responsibilities of other Federal agencies. When notiiying the Admin­
istrator of an agency action which may su~stantially af!'e?t an interest 
of consumers, the Federal agency should mclude a deCISIon not to act 
which is included in the definition of "agency action" in section 14:(3) . 

. Paragraph (1) requires that the F.ederal agency promptly provide 
the Administrator a brief status report. The report is to contain a full 
statement of the subject at issue and a summary of any previous or 
proposed procedures and actions concerning it. This report may be 
written or oral, and may be as simple as a single telephone conserva­
tion, depending on the complexity of the subject matter and the degree 
of the Administrator's interest. Federal agencies are expected to be 
as responsive as possible in complying with this paragraph. 

Paragraph (2) allows the Administrator to request such other 
rehwant notice and information, the-proyi.sion of which would not be 
unreasonably burdensome to the agency. 'Such information could in­
elude sending the Administrator requested documentary material from 
agency 'files, summaries of meetings, notice of Qutside contracts, and 
other data. This additional notice and information may be requested 
when the Administrator deems it necessary in order to facilitate his 
participation under 'Section 6. 

Under both section 12 (a) and (b), agencies in determining when 
to notify, the Administrator will inevitably be involved in deciding 
whether an Mtion may substantially affect an interest of consumers. 
The Committee expects agencies to construe this language broadly and 
to l'esolve doubtful cases in favor of notiiying' the Administrator. 
Whenever there is any dispute between the Federal agency and the 
ACA over whether a particular action or type of action may substan­
tially affect the interests of consumers, the Federal agency shall defer 
to the 4,OA.'s detel,'lUination. 
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The requirements of the notice provisions in Section 12 shall not be 
construed as affectingt.he authority or obligations of ihe Adminis­
trator of the Agency for Consumer Advocacy or any Federal agency 
under Section 10Cb) and Section 11 oft-his Act. 

SEC'l'ION 13. SAvINGS PROVISIONS 

Section 13 (a) provides that nothing in this Act affects the duty of 
the Administrator of General Services to represent the interests of the 
Federal Government pursuant to Section 201(a) (4) of the Federal 
Property and Administrative Act of 1949 (40 U.S.C. 481(a) (4». 
Under that Act, the Administrator of the General Services Adminis­
tration represents the Federal Government in the Government's role 
as a consumer of goods and services. This bill is 110t intended to affect 
the performance of this function. 

Section 13 (b) restates a central concept of the bill: responsibility 
. for the interests of consumers is not confined to the Agency for Con­
sumer Advocacy. The creation of the ACA does not relieve any ex­
isting agency of its responsibility to consumers. 

Section 13 (c) preserves the right of any consumer or group or class 
of consumers to intervene and participate in Federal agency or court 
proceedings. The ACA will be an agency with serious limitations on 
its staff, resources, and time. 

Thus, this provision is intended to prevent ACA's actions from fore­
closing any other person or group representing consumer interests. 
ACA should encourage such representation .. 

SECTION 14. DEFINIT'IONS 

This section contains definitions of terms used in the bill. 
Section 14(1) provides that the definition of "Administrator" means 

the Administrator of the Agency for Consumer Advocacy created by 
this Act. 

Paragraph (2) defines the term "Agency" to mean the Agency for 
Consumer Advocacy. This term shonld be read in conjUllction with 
paragra:ph (8) in which the term "Federal ru,gency" or !'a/lency" is 
defined by the Administrative Procedure Aci (5 U.S.C. 551). The nefi­
nition in para/lraph (8) is worded so as to specifically in~lude othN' 
'authority of the United St~ which is a. corporation and which 
receives any lappropriated funds. 

"Federal·agency" includes every entity which is covered by the defi­
nition of "agency" in the Administrative: Procedure Act. Federal 
.entities'whieh are specifically excluded by the Administrative Proce­
dure Act de.finition-such 'as the Cong-re~, the courts of the United 
. States, tIle governments of the terdtoriesand possessions. the govern­
ment of the District of Columbia, agencies composed of representa­
tives of the parties to the disrutesdetermined bvthem. courts martial 
and military commissions, military authorit.y exercised in the field in 
time of war or in occupied territory-are thm'eby excluded from the 
definition of "Federal t~:gency" in 'this 'bill. The definition of "Federal 
agency" or "ag-eney" does not inc1lide the ACA. 

'Cerlain. Federal entities have been granted In, specific exemption in 
their statutes from some 01''8,11 of the provisions of the Administrn,tive 



Procedure Act. Such an exemption from the Administrative Proce­
dure Act, howerer, is not an exempti'On from the definition of "Fed-
eral agency" in this bill. , 

As defined in the Administrative Procedure Act (5 U.S.O. 551), the 
definition of '~.a,gency action" in Paragl'laph (3) includes the whole or 
pallt of an agency rule order license. sanction, relief, ~r the equivalent 
or denial thereof, or failUTeto Mt. ' 

The definiti'On of "agency activity" in paragr.aph (4) comprises It1ll 
agency processes, or phase thereof, including undertakings of Federal 
agencies which are not subjeot to the provisions of () U.S.C. 553, 554, 
556, or 55'7, 01' which do not invol vea hearing pursuant to the adminis­
trative pl'ocedural requirements IOf 'a statutory regulation, or practice, 
or which are not eonducted on the record a:fte,r an opportunity for an 
agency hearing. This oategory includes .any agency activity or proc­
ess, or phase thereof, even if it does not result in an "rugency action" Qr 
invohre ,an "agency proceeding" as defined in parag.raph (3) or (5) of 
this section. 

The term "a,gency proceeding" in paragraph (5) is taken from the 
Administr.a.tive Procedure Act (5 U.S;C. (51) which includes rule­
making, adjudication and licensing -activities. As used in this hill, any 
"agency proceeding" is also an "agency 'activity,"'but an. "agency activ­
ity" is not always an "lfI,gency proceeding." While the definition of 
"agency proceeding" is derived from the Administrative Procedure 
Act, the Act authorizes the Administrator to intervene or participate 
in agency proceedings whether or not they are -actually subject; to the 
Administrative Procedure Act. 

The term "comnlerce" in paragraph: (6) is defined to m~n com­
merce among, between, or within the several SiK<ttes, and commerce 
with foreign nrutions. The inclusion of foreign naJtions in the defini­
tion of the term "commerce" reflects the intention that the Agency for 
Consumer Advocacy be permitted to fulfill its responsibilities in I!Wtivi­
ties which may involve foreign trade, 

The term "consumer" in paragraph (1) is defined as any individual 
who uses, purchases, acqllires, attempts to purchase or acquire, or is 
offered or furnished any real or personal property, tangible or intan­
gible goods, services, or' credit for personal, family, or household pur~ 
poses. This definition is deliberately broad. It is intended to cover the 
individual in all his relations to the goods and services he obtains or 

, uses, It excludes, however, the transactions in which a corporation, 
farming enterprise, or other similar entity is acting as a consumer. It 
also excludes the price' any individual, such as a. fa~mer, may get for 
the goods or services he produces or sells commerCIally. 

The term "Federal agency" or "agency'f in paragraph (8) has been 
discussed supra in conjunction with the term "Agency" in paragraph 
(9). 

The term "Federal court" means any court of the United States in­
cluding, but not limited to, the Supreme Oourt of t.he United States, 
any United States court of appeals, any United Stnt~s district court 
established under Chapter 5 of t.itle 28, United States Code, the Dis­
trict Court of Guam, the DIstrict Court of the United States Cus­
torps and Patent Appeals, the tTnited States Tax Oourt and the United 
States Court o£Claims. ' . 
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The term "individual" in paragraph (10) means any human being. 
The tet'm "interest of consumers" in paragraph (11) is defined to. 

include any health, safety or economic matter including, but not lim­
ited to, the factors enumerated in section 2(b) (3), which might be 
important to individuals in their role as consumers. In order to be an 
"interest of consumers" a concern must be related in some way to a 
business, trade, commercial, or marketplace offer or transaction. The 
words "business, trade, commercial, or marketplace transaction" in- -
clude a~y portion of the entire process-whether for consideration or 
not-by which tangible or intangible goods change hands, real or per­
sonal property is offered, furnished, purchased or acquired, services 
aTe rendered or denied, or credit is extended or refused. The concern 
need not be tied.to a transaction, but must have a reasonable relation 
to it. There must be a rational link in the chain of causation between 
the concern and the transadion. The definition provides that the offer 
or transaction in question need not involve the payment or promise of 
a consideration so as to make clear that an offer of a free gift made 
by a businessman in connection with a promotional scheme is included 
with the meaning of a consumer's interest. A rate or route decision 
of the CAB, a deceptive advertising case before the FTC, commercial 
lJroduct standards established by the National Bureau of Standards, 
the rise in the regulated price of oil, FCO cable television rulemaking 
proceedings, or the licensing of a new technology not yet marketed 
would be a few eXl1mples of cases clearly within the scope of the AOA's 
activities. . 

The term "participation" means any form of submission and would 
include oral, written, telepllOnic, or any other form of submission. In 
conjunction with this definition, the term "submission" defined in par~ , 
agraph (15) means participation through the presentation or com~ 
munication of relevant evidence, documents, arguments,' or other 
information. 

The term "person" includes any individual, corporation, partnership, 
firm, association, institution, or public or private organization other 
than a Federal agency. ' 

The term "State" means each of the several States of the United 
States, the District of Oolumbia, the Commonwealth of Puerto Rico, 
the Virgin Islands, Oanal Zone, Guam, American Samoa, and the Trust 
Territory of t1le Pacific Islands. 

PlLragraph (15) defines the term "submission" as stated above. 

SECTION 15, EXEMl'TION8. 

Sectioll16 provides that tlle Act shall not apply to all the activities 
of certain Federal agencies and to some of the activities of other 
Federal agencies. 'While there are specific reasons for each agency or 
activity exempted, genemlly, it is believed that it would be illappropri­
ate for the AOA to be involved in such /tgency's activities. Were these 
exemptions not included in the Act, it would nevertheless, be highly 
unlikely that the AOA would seek to involve itself in snch agency's 
activities, since the jurisdiction of the AOA extends only to those 
agency flIDctions which may have a substantial effect on an interest 
'of consumers as defined in Sectionli1:(l1). Becau~e oitha nature oftha 
activities of these particular agencies, it was felt that it would be best 
to explicitly indude the specific exemptions in the Act. . 
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The Act shall not apply to the Central Intelligence Agency, the 
Federal Bureau of Investigation, the National Security Agency, or the 
national security or intelligence functions, inc1udin~ related procure­
ment, of the Departments of Defense and State (mcluding the De­
partments of the Army , Navy and Air Force) and the Military Weap­
ons Program of the Energy, Research and Development Administra­
tion. It should be noted that the Department of Defense is engaged 
in many activities which do involve the substantial concerns of mili­
tary J2ersonnel as consumers. Such'activities are not eJ):empted from the 
Act. Si.milarly ~ activities of the Departments of State and Defense 
which do not relate to national security or intelligence functions are 
not exempted from the Act. Likewise, the activities of the Energy 
Research and Development Administration which do not relate to the 
Military Weapons Program are not exempted from the Act. 

The functions and agencies which. are exempted obviously do not 
involve interest of consumers as defined in the Act; and because of the 
sIJecialized and sensitive nature of their responsibilities, the Oommitt~ 
believes that such exemptions are warranted. 

The Act does not apply to labor disputes within the meaning of 29 
U.S.O. 113 or 29 U.S.C. 152 or to a labor agreement within the meaning 
of 29 U.S.C.I71. 

The purpose of this provision is to make it explicit that the AOA 
is not to intervene in proceedings concerning labor-management p1at~ 
t.ers before suc4 agencies as the National Labor Relations Board or 
the National Mediation Board or in the courts, or in proceedings con~ 
cerning labor standards, such as those under the Fair: Labor Standards 
Act. This limitation is inherent in. the basic philosophy of the Act, for 
the ACA's role is to participate in proceedings which aifectan "in~er­
est of consumers" arising out of a marketplace transaction. Labor mat­
ket regulation in general and labor-management relations in particu­
lar are a step removed from such product market transactions and are 
therefore properly excluded from the AOA's jurisdiction. The Oon: 
gress has continuously recognized this distinction between the labor 
market and the product market and has subjected the two to differing 
regulatory regimes. Following this line of demareation, if the pro­
ceeding is solely concerned with commercial transactions, whether or 
not a labor organization is involved, AOA participation is proper if, 
however, wages, hours, terms and conditions of employment are im-
mediately and directl:y involved,the ACA should not participate. . 

The ACA is prohibIted from intervening or otherWIse participating 
in license renewal proceedings of the Federal Communications Com­
mission. In license renewal proceedings generally, the issues contested 
involve questions of free speech, fairness in broadcasting, equal time 
provisions, rarial discrimination, and othel' aspects of the broadcast­
ers obligation to serve the public adequately. Such issues do not relate 
to marketplace transactions, and since there is no commercial trans­
action involved between a licensee and a consumer, there is not direct 
consumer interest involved in license renewal proceeding. FOC :ru~e­
making proceedings may have a substantial eifecton an,interest of 
consumers and: in such instances the AOA may seek to become involved. 

Subsection (b) provides that the Act does not auth~rize proceediI}gs· 
to' restrict or limit the manufacture, sale, transportatIOn or possessIOn 
of firearms, ammunition, ,or components of firearms or ammunition. 



SECTION 16. SEX DISCRIM:IN A.TION 

Section. 16 states that no fndividualshaU be discriminated against 
on. the ground of sex in any way in' any program or activity carried 

. on under the Act. The provision is to be enforced through agency 
provisions and rules similar to those already established with respect 
to racial and other discrimination, l111der title VI of the Civil Rights 
Act of 1964, However, this remedy is not to be considered exclusive 
and will not prejudice or cut off any other legal remedies available to 
a person alleging discrimination. 

SECTION 17. :r~ThUTNrrONS RELA.TING TO SJ.t.ALL BU~INESS .AND FAMILY 
FAR1\tING INTERESTS 

Section 17 encourages all federal agencies to take the varied needs 
of small business and family farming interests into account when im­
plementing the provisions of this Act. The Small Business Adminis­
tration and the U.S. Depal:tment of Agriculture are directed to pro­
vide small business and famEy farming interests with information 
concerning this Act and its implementabon, and to provide Congress 
with a summary of the effect of the Act on such interests. 

To the extent feasible, the Administrator of the ACA is required 
to consult with the representatives of small business and family 
farming interests before .establishing the agency's general priorities 
or policies, and before implementing general procedural rules or reg­
ulations which may affect small business or family farming interests. 
The provision also provides that the Administrator of tIle ACA 
should give due consideration to unique problems of small business 
and family farming interests when acting under this Act and to re­
spond in an ~xpeditious manner to the views, requests and all other 
filings made by small business and family farming interests. 

In the past, some have felt that federal regulatory agencies have 
devoted a dispropOltionately large portion of their resources to chal­
lenging actions taken by sman business or family farming interests; 
or that such agencies have imposed, unduly burdensome reporting 
requirements on such interests. The limited finanCial resourcE)S of 
small business and family farming interests have made them especial~ 
ly vulnerable to such possible abuses. This section is int~nded to im­
press upon the ACA the importance of avoiding any action which 
makes it appear that it is unfairly burdening small business or family 
farming interests while avoiding actions involving larger companies; 

Of course, this provision js not intended in any way to prevent the 
ACA from participating in agency proceedings '01' court "actions "sub­
s~antially affecting th~ interests of. consum~rs j~lst because snch ac­
tIons affect small busmess or famIly farmmg Interests. The ACA 
in the final analysis must be guided by its good faith detenninations 
of what actions must be taken to protect the interest of consumers. 

In addition, paragraph 5 of this section requires the Administrator 
to notify the Srilall Business Administration in writing, prior to in­
tervening in a proceeding under section 6 of this Act, the outcome 
o£ which is likely to have a substantial impact on small business .. 
The Committee does not intend for this to impose a significant burden 
on the ACA. . 
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For the purposes of section 17) the term "small business" shall have 
the same meaning as provided in section 10(a) (5) of the Act. 

SE01'ION 18. AUTHORIZATION OF APl'ROP;RIATlONS 

This section provides that t.b.ere are authorized to be appropriated 
not to exceed $15- million for the fiscal year ending June 30,1978, 
not to exceed $20 million for the fiscal year ending J UM 30, 1979, and 
not to exceed $25 million for the fiscal year ending June 30, 1980. The 
Act specifies that subsequent . legislation for the authorization of 
appropriations shall be referred, in the Senate to both the Govern­
mental Affairs Commitree and the Commerce Committee. At that 
time, these Committees ca,n review the economy, efficiency, and effeC­
tiveness of the ACA, and mal "\ what.ever legislative recommendations 
they deem appropriate. Authorizations for carrying out section 23 of 
this Act are not provided for in this section. 

SEGrION 19. EVALUATION BY THE COMPl'ROLLER GENERAL 

To assist Congress in evaluating the efficiency and effectiveness with 
. which the ACA has performed and in determining what legislative 
. or other changes; if any, should be made in the activities of theAgen­
cy, the General Accounting Office is required by Section 19 t08uomit 
to the Congress a report on theACA. 

The report of the GAO is to be detailed, comprehensive documenta­
tion of the manner in which the provisions of this Act have been 
carried out by the ACA. It should include, where appropriate, recom­
mendations such as, (1) possible additional or substitute means of 
achieving effective representation of the interests of consumers in Fed­
E.>ral agency proceedings, or (2) expanding, ending, or restricting any 
of its authorities. 

SEOl'ION 20. MISCELLANEOUS PROVISIONS 

Section 20 (a) states that nothing in this Act shaH be construed to 
limit the discretion of anv Federal agency or court within its author­
ity, including a court's authority under Rule 24 of the Federal Rules 
of Civil Procedure, to perluit the Administrator to· participate in any 
proceeding or activity to a greater extent than he is entitled to under 
section 6 or to provide him more notice or information than is re:> 
qui red by section 12 or 10 (6), This subsection will assure that a Fed~ 
eral agency or court will remain fl'ee~ for example, to allow the Ad­
ministrator to participate in a partiCUlar meeting at which Section 
6(a) (3) does not give the Administrator the. right to be present or to 
allow the ACA to intervene or participate in a de novo court proceed­
ing if f:luch participation is not otherwise authorized by this Act. An 
agency or court may exercise its discretion to allow further participa~ 
tion as liberally as possible, consistent with proper, fail', and orderly 
conduct of its proceedings and activities in such proceedings as d~ 
novo actions where a Federal agency seeks an immediate injunction 
without any priOI' agency action. ' 

Section 20 (b) (1) establishes that actions of the Administratol' and 
other agencies under sections 6(a) 1 (d), (f), and (j) and sections 7; 10, 
11, and 12 of this Act shall not be subject to judiciall'eview except to 
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the extent specifically provided in paragraph (A), (B) and (0) of 
section 20(b). 

The actions taken by the ACA or any other person involving other 
sections of the Act will be subject to review to the e.,xtent provided by 
the Administrative Procedure Act, other provisions of this Act, or. 
applicable statutes. Snbsection 20 (b) does not refer to, and in no way 
u;ffects, the Administrator's rights under Section '6 ( c) to initiate, in­
tervene, or otherwise participate in judicial proceedings involving 
agency actions substantially affecting the interests of consumers. 

Subparagraph (A) provides that the Administrator may obtain 
judicial review to enforce his authority under sections 6 (a), (d), (f), 
(i) and (j) and sections 10, and 12 of this Act. This includes, for 
oxample, the Administrator's right to intervene as a party in cer­
tain agency proceedings, under section 6(a) (2) and the right under 
sectionlO(b) to obtain certain information from other Federal agen­
cies. However, the Administrator may obtain judicial review of a Fed­
eral agency determination under section 6 (f) of this Act, only after 
final agency action and only to the extent that such determInation 
affected the validity of such action. 

Subparagraph (B) concerns review by other parties of the Admin­
istrator's intervention or participation in an agency proceeding or 
activity. It make~ judicial review of the Administrator's .actions avail­
able only on the grounds that the Admnistrator's intervention or par­
ticipation results in prejudicial error to another party or participant. 
It requires that such review await the outcome of the proceeding or 
activity and that it be considered by the COllrt in reviewing the entire 
proceeding or activity. Judicial review is available only where the pro­
ceeding or activity is of the type reviewable by law. 

This subsection, of course, does not affect judicial review based on 
grounds unrelated to the Administrator's intervention or partici pa­
tion. For example, if an agency decision in a proceeding in which the 
Administrator intervened :is not supported by substantial evidence on 
the record considered as a whole, and the decision is reviewable under 
the subst!Ultial evidence standard, a court may still take whatever 
action it would have taken regardless of the Administrator's 
intervention. . 
. Subparagraph (0) grants a right of review to any person substan­

tially all~ adversely u.ffected by the Administrator's action under 
Sections 6 (f) (discovery by the Administrator) ; 10 (a) (information­
gathering) and 11 (public disclosure of information), unless the court 
determines that judiciall review would be detrimental to the interests 
of justice .. This condition is designed to relieve the Administrator 
from the burden of devoting limited resources to unnecessary and 
time-consuming litigation. 

Section 20(b) (2) states that the Administrator's initial determina­
tion pursuant to section 6, that the effect of an agency proceeding or 
activity substa.ntially affects an interest of consumers, is deemed not to 
be a final agency action and thus not subject to judicial review, except 
where the Administrato:r's intervention or participation is considered 
as part of the review of final agency action permitted by subsection 
20(b) (1) (B). . 

This subsection is intended to apply an oi-dedy framework for judi~ 
cial review arising from the Administrator's intervention and partici­
pation:in agency proceedings and activities. 



SECTION 21. TRANSFER OF PROGRAMS, 01.'ERATIONS AND AOl'IVlTIES 

This section provides a mechanism to insure that the provisions of 
this Act are carried out in the most efficient and effective manner. 
Subsection (a) of this section requires the President to submit to the 
Congress not later than 180 days after the date of enactment of the 
Act a reorganization plan pursuant to the President's Reorganization 
Authority in chapter 9 of tible 5, United States Code. The subsection 
specifies that the reorganization plan is intended to accomplish two 
purposes: (1) to transfer to the new u.gencyconsumer-related advo­
cacy programs, operations, and activities, and iunctions of federal 
agencies which can be performed more appropriately or with greater 
efficiency by the Administrator; and (2) the reduction oraholition of 
consumer-related programs created by u.dministrative action whose 
continuation is. inimicable to promoting government economy. 

The Committee believes that there are many programs and offices in 
the federal bureaucracy which are intended to represent the interests 
of consumers but which, for many reasons, have been ineffective. 
B,eorgallization will provide an opportunity to merge into the new 
agency such functions which are consistent with the ACA's responsi­
bilities and which can be better performed by the new agency. Under 
the Presrdent's reorganization authority, the President is permitted 
to require the transfer of functions without requiring the transfer' of 
personnel. The Committee believes that this is often an effective wa,y 
of insuring that the ACA will have a £ree hana;m performing the 
transferred Iunctionin a way tomaximize its impll,Ct. 

The Reorganization Pl,an should also contairi. provisions 'for the 
abolition of consumer related programs created administmtively 
which have 'been shown to be unnecessary or ineffective or whose per­
forinance l1as 'llot justified their cost. The Committee recognizeS that 
there may,· be consumer representation programs in cerbam agencies 
which have perforri1ed ,veIl at a smaH cost. Such programs should not 
be transferred to the new agency or abolished. 

The 'CommitJtee 'believes that the transfer or abolition of certain 
programs or .offices will result in a substantial sayings in the net cost 
of rohe ACA. However, it would 'be counter-tproduc.tive if ,the Roorgani-, 
zation Plan -approved pursuan.t to this section required that the .ACA 
we;t:e burdened with programs lacking in merit or programs whiCJh 
could be ·better carried out in the oonteNt of anot:her \agency's activi­
ties. Clearly, it would be inappropriate and inconsistent Wiith the in­
tent of this Aot. for consumer complaint-handling functions of other 
departmen.ts and agencies to be transferred to the ACA. . 

Finally, in order to insure ,that the President has maximum flexi­
bility to recommend the tmnsfer or abolition of programs at such 
times that he believes suoh tmnsfer or abolition would be most produc­
tive, sabsection (a) allows the President to submit such reorganization 
plans. to t~e Congress at al}y,time Wiithout regard f.or the restriction 
c.ontamed m cha;pter 9 .of int1s 5, tha;tno more than three plans may 
be pendingibefore bhe Congress at 'any one time. . , 

Subsection (b) .of this section re,quires the Administrator to assume 
responsibility for incorpor~ting transferred progmms, operations and 
aotlvities :into the opera.tionsof the .ACA and Jfor issuing such organi­
zational direCtives ;as he df)etnS appr0,Pmate to avoi<:J. dupl'ication of ef­
fort· -and to otherwise carry out, ,the 'Purposes of this section. '!Ihs Ad-
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ministraror is require4 to. exercisediscre~io?- in in<?Ol"p~rating P!O­
grams in a manner whIch IS completely conSIstent Wlth hIS authorIty 
aU.d ;responsibilities under this Act. 

SEOTION 22. PWLIO PARTIOIPATION 

Section ~2 (a) provides that each Federal agen{{J: shaH issue appro­
priate regu18ltions 'and rules of procedure concernmg :t~e ;procedural 
rights of individuals who may be affected by agency actIon, All Fed­
eral ,agencies are ;required ·bythis provision to conduot a complete re­
view of their wpplioaJble rules, iu,tel'lpretwtions, guidelines, sta~dards 
or i/:Jhe like in order to deteI'Illim.' whether they can, iby c1umg1Ilg 01' 
adding to such mat~rial, increase particip8ltiol1 i?- agency act~vities.by 
private representatIves of consumers and other mterests, This sectlOn 
requires each agency :in the Federal Government to have rules that 
describe the right persons have to- , 

(1) petition the agency for action; 
(2) receiv<'lillotice oHhe agency proceedings; 
(3) file official complaints with the agency; 
(4:) obtain in'ioI'Illation fr.om the agency; 'and 
(5) participate in agency proceedings. 

Federal 'a~ncies 11Ire not required by this 13OOtion tv, issue any rules 
which anl8,gency lacks the authority ,to issue under other lams.. .1 

In order to provide the public with 'an opportunity to COiffiment on 
the agency's proposed rules, the provision requires il1hat all changes or 
additions 'an agency propose to make in its standards, 'Procedural rules, 
interpretations, guidelines or the like in order to increase public par­
tic4pation shall be published in the Federal Register. 

Section 22 (ob) requires e.ach Federal ·agency .to take 'all reasonable 
measures to reduce or waive procedural requirements for individuals 
for whom such :requirements would be financially burdensome, or 
which would jmpede Or pl-event effective particiJ)UJtion in agency pro­
ceedings. For example, such 'agency rules should, where appropriate, 
waive or reduce the cost of transcripts, eLiminate. the requirement in 
some agency statutes thlllt participants must serve papers on all parties 
to any IOI'Illal proceedings; and require .theagency'·s technical staff 
to help ·participants obtain any infomnllltion contained in agency docu­
mentsand records that is needed Tor use in agency proceedings. 

Section 22 ( c) requires that rules of procedure of the nature de­
scribed by this section be published and disseminated in a manner 
best designed to inform and 'he understood by the general public. This 
should inc~ude snch rules adopted by Federal agencies.priortq enact­
ment of thIS Act. 

SEGTION 23., COST AND 13ENF..FJ:T ASSESS~IENT STA~~IEN'rS 

Section 23(a) requires that each Federal agency which is author­
ized to promulgate rules (as defined in section.551 (4:) oftitle 5, United 
States Code) prepal'e a cost and ibenefit assessment statement with 
respect to !J.ny rule governed by section 553 (Ib) of title 5, United States 
Code, which is likely to have a substantial economic impact. No agency 
shall be required to comply ·in any way 'With section 24: with respect 
to rtlles which, in that agency's sole discretion, are judged not likely 
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to have a substantial economic impact. It is within each ·agency's dis,. 
cretion to determine the applicability of the word "su'bstantial" as 
used in this subsection to its. rules. Each cost and bene.fit assessment 
statement shall be short and concise and shall be accompanied by such 
supporting documentation as the agency, in its discretion, determines 
to 100 necessary or appropriate. Each statement shall consist of three 
elements: (1) a brief description of .the estimated costs that are fore­
seeable as .a result of the effective implementation of such rule; (2) 
a description of the estimated b.enefits that are foreseeable asa resl!lt 
of the effective implementation of such rule; and (3) a statement of 
the apparent relationship, if any, between such foreseeable !benefits 
and such foreseeable costs. _ 

To the extent deemed practicable by the agency responsible for its 
preparation, each cost and benefit assessment statement shall indicate in 
an -appendix, the assumptions, if any, which were made by the agency 
regarding the m~ans, or alternative means, and attendan.t costs of com­
pliance with the proposed rule, including any manufacturers' costs 
and consumer costs reflected in .the price of any product affected by 
such rule. 'l'his requirement is included, because in order for any II-gency 
to estimate the economic costs of th~ implementation of a proposed 
rule, that agency will, of necessity, be making certain assumptions with 
~egal'd to the various means of cOlnplian~e wi~h the. rule. T~e age~cy 
IS free to make whatever assumptIons It beheves approprIate WIth 
respect to the means by which the rule will be compliedwith~includ­
ing, if possible the most cost effective means of compliance-but in . 
assessing costs of compliance; the ·agency should disclose both the 
origin and nature of its assumptions with regard to. such costs. For 
example, in assessing the cost to a manufacturer of a production modi­
fication, the estimate of the cost of such modification to the manufac­
turer would be an assumption which the agency should describe. (Ade­
quately authority is provided in subsection (d) to en~ble the agency 
to obtain such information.) If the agency seeks to estimate the direct 
economic cost of such modification to the consumer, the percentage of 
the markup from the cost of production to the manufacturer would 
be another assumption which the agency should describe. If estimat-_ 
ing a particular markup is unfeasible or would have anyull.desirable 
effect such as stifling competitive market forces with regard to the 
consumer price of such modification, the agency should refrain :from 
expressing an estimatp.d consumer cost. In such instances, the agency 
may still express the cost of the modification in terms ofestima~d pro~ 
duction costs even where it is unfeasible to include the cost to the con­
sumer. III all cases, however, the agency should critically evaluate 
production cost data submitted by any person. , 

The Committee does not intend that the requirements of this 
section shall place any unreasonable burden on any Federal agency· 
or interfere in any way with any agency's ability to fulfill its l'espon­
sibilities under the law. The inclusion of this section in this Act 
reflects the Committee's beliefthat Federal agencies, when prpmulgat­
ing rules which have a substantial economi.cimpact, flhould attempt to -
estimate the foreseeable economic and noneconomic costs. and benefits 
of the implmentation of such rules. At the saroe time, the Committe~ 
feels very strongly that the requirements of this section should not 
in any way m.odify or afi(lct'the substantive laws governing the agellcy's 
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rule-making authority. Subsection (k), discussed below, is intended to 
make this clear. 

Subsection (b) requires a Federal agency to include in a Federal 
Register notice of proposed rule-making regarding a rule for which 
the agency intends to issue a cost and benefit assessment statement, a 
request to interested persons to submit to the agency, in writing, 
comments, materials, data, information, and other presentations 
relevant to the preparation of· the cost and benefit assessement 
statement. 

Subsection (c) states that within the time preS'Cribed for considera­
tion of the proposed rule for which the agency is preparing a cost and 
benefit assessment statement, such agency shall seek to obtain from' 
other Federal agencies and persons, whatever information or materials 
it deems relevant to the costs and benefits likely to ensue from the 
effective implementation of such proposed rule. In addition; this sub­
section makes c1ear the intent of the Committee that no requirement 
under this section contribute to any delay in any agency consideration 
or any regulation. To this end, no extensions of time for comment shall 
be granted by any agency solely for the purpose of receiving any 
information or materials to be utilized in the preparation of a cost 
and benefit as..'lessment statement. 

Subsection (d) requires any person who contends that a proposed 
l.'uIe; if implemented, will result in increased or decreased costs, to 
furnish to the promulgating agency all information upon which it 
bases' its assertion if such information is in his control. In addition, 
the promulgating agency is authorized to require the submission 
or information, or materials which it deems relevant to theprepara­
tion of a cost and benefit assessment statement from a person who may 
be directly affected by the promUlgation of the proposed rule, if 
such information is in the possession or control of such person. Any 
person who knowingly and \villfully falsifies, conceals or covers up 
or makes any false, fictitious, or fraudulent statements or representa­
tion, 'or who in any way violates section 1001 of title 18 United 
States Code, in connection with any materials or informatoin;· sub­
mitted pursuant to this subsection, :;;hall 'be Hable for prosecution llnder 
section 1001 of title t8, United States Code. ' 
If a person who makes a contention under this subsection is unwill­

ing or unable to supply the necessary information and materials to 
justify such contention, the promulgating agency need not consider 
the contention or such person in its estimation of the costs and benefits 
of the proposed rule. Whenever an agency is requesting information 
frqro. a person under this subsection, the agency may seek to compel 
disclosure of such information 01' production of such requested ma­
tei'ials by issuance of a subpoena ot othel'appJ'opriate order, which 
order shall be enforceable in C01{lt if the ol'clerls not needlessly broad 
and if the mate:L'ials and information sought are relevant to the 
preparation of a cost and benefit .assessment· statement. As subsec­
tion (j) makes clear, a court's inquiry would be limited t.o the 'enforce-
ability of the subpoena. . , 

Subsection (e) requires that -all cost and benefit assessment state­
ments prepal'edby an agency be initially published in one end of Year 
repQ'rt in'the Federal Register. J>ublication in the manner required 
by this subsection will provide a means for interested persons, the 



Congress and other government agencies to asse~\S the performance of 
the agency with respect to the estimated costs and benefits of 'promul­
gated regulations which have a substantial economic impact. This 
requirement seeks to provide a means for determining 'which govern-' 
ment programs entail unreasonable or excessive costs, as stated in 
the declaration of purposes of section 2(b) (4). Agencies should cata­
logue the cost and benefit statement by program or activity in such a 
way as to facilitate examination by CQngress and other interested 
parties. . " ' 

Any agency preparing a statement, pursuant to this section, should 
make available to interested persons as much information relevant 
to a cost and benefit assessment statement as is possible, consistent 
with the Freedom of Information Act. The Free(tom of Information 
A.ct will of course, govern the agency's authority to withhold any' 
information. Where, for example, it is possible \for an agency to 
release information without compromising the co):lmdentiality of the 
holder of a trade secret, the agency is encouraged' to release the in.- • 
formation in a way which provides such protectihn. Other require­
ments of the FreedoI1l of Information Act, including the publication 
of a listing of available materials, are expected taibe complied with 
by each agency. Each agency should implement thia section in a way 
which reflects a principal purpose of this section, that all interested 
persons be provided with all information neC8l3Sar:r to evaluate the 
costs and benefits of. rules, for which assessment: statements have 
been prepared. \1 

Subsection (f) requires the President to issue reguJ\ations providing 
guidelines for Federal agencies regarding the nat!lreandcontent 
of the cost and benefit assessment statement and r~gulations which 
insu~'e ~hat any. agency' pr~paring such a statementi\shall. be able to 
obtam mformatlon which It deems necessary or aPli>rOprlate to the 
preparation of such a statement. I' '" 

The regulations providing guidelines should giwl the agencies a 
maximum' amou:r;t of discretion with regard to the l!latur~ and con­
tent of the reqUIred statements so that each agency' can lIDplement 
the requirements of this section consistent with tlitit agency's par-· 
ticular statutory mandates. It is the intent of the Oommittee that 
the regulations which insure that the agencies shall have access to nec­
sary information shall be written in a way which guar~ntees maximutrrl 
access by the agencies to relevant information.il ' 

The President is required to promulgate regulations)on the basis of 
recommendations submitted to the President by the: Office of Manage­
ment ~nd Budget, the General Accounting Office} and the Agency for' 
Consumer Advocacy. It is the intent of this subsection that the 
President will consider from among the diverse proposals for regt!la­
tibns which are submitted by the three named agencies and the public. 
Four fundamental principles stressed through this section should be 
incorporat~d, into re~lations issue~by t~e President. ~hey are: 

(1) that the reqUIrements of thIS section shall not 111 any way 
alter the mandate of any agency:, or impose an additional criteria or 
prerequis~tes for agency rule-making. , 

,(2) that the requirements of this section shall not impose any 
unreasonable or excessive burden in the -administrative process; and 

(3) thatinteres~d persons have maximum access to in,formation, 
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materials and data used in the preparation of a cost -and benefit 
assessment statement and 

(4) that agencies have maximum access to information and ma­
terials for use in connection with the preparation of cost and benefit 
assessment statements. 

The President is required to promulgate the required regUlations in 
accordance with procedures set forth in subsection (b)· und (c) of the 
new section inserted by section 202 (a) of Public Law 93-63'(, The pro­
cedures established by these subsections will insure that all interested 
persons have an opportunity to present relevant comments on pro­
posed regulations. The President is required to give public notice of 
proposed rule-making under this subsection within sixty days after 
the effective date ofthis Act. 

The President is required to transmit the regulations issued by the 
Congress, and is required to submit in addition the recommendations 
submitted to the President by the Office of Management and Budget, 
the General Accounting Office, and the Agency for Consumer Ad­
vocacy. The Congress shall have 90 legislative days to consider the 
proposals for regulations after which time the regulations shall go 
into effect unless either House of Congress by resolution of disapproval 
di~approves such regulations. However, Congress may by concurrent 
resolution make such changes insuch regulations as it deems appro­
priate within such 90 legislative day period in which case such regula­
tions will take effect in such modified form. A regulation or gu.ide­
line which conflicts with any statutory requirement of an agency 
,should not be considered applicable to that agency as stated. in sub­
section (1). 

Subsection (g) requires each Federal agency, or offl.cer, that pro~ 
poses le,gislation to the Congress which is likely, if enacted, to have a 
subst'antial economic impact) to accompany such legislative proposal 
with a cost and benefit assessment statement prepared in accordance 
with the provisions of subsection (a). A committee of Congress having 
jurisdiction over such legislative. proposal may permit an agency 
submitting such proposal to postpone compliance with this subsection 
for up to 30 days from the date of submission to the Congress of such 
If:)gislation. 

Stibsection (h) defines the terms "rule," "legislation," "benefit" and 
"cost" as used in this section. In drafting these definitions, the Com­
mittee has attempted to define both "cost" and "benefit)) in the broad­
est way possible. It is for each agency preparing a statement under 
this sectton to decide which aspects of the definitions of "cost" and 
"benefit': are relevant to a particulaI' promulgated rule or legislative 
proposal. If, in an agency's )udgment, the particular benefits of a 
proposed rille .are noneconomIC benefits, such as benefits to the health 
and safety of individuals or benefits to the quaHty of life, the agency 
is not required or enco\.l.1'aged to necessarily seek to quantify such bene­
fits or to express such noneconomic benefits in economic terms; although 
such agency may do so if it believes that such is necessary in order to 
present the benefits fairly. 

Subsection (a) requires the agency to include in the statement the 
apparent-relationship, if any, between foreseeable benefits and costs. 
Be,cause 'of Ithe breadth of the definitions of "costs" and "benefits" and 
the 'broad discretion which the agency is expectE;,d to exercise in deter-
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~ proposed regulation or legislative proposail, it may be that in some 
lllstances there would not be an apparent relationship between the 
costs and the benefits whkh could be expressed in a meaningful way. 
In such instances, it will suffice for the agency to set forth the costs, 
to set forth the benefits, and to state that it would not be feasible or 
useful to seek to state a relationship between the costs and the benefits. 

In. computing the estimated costs of a proposed regulation which 
would involve any production modification, the Committee intends, as 
stated previously, that the cost of such production modification be 
expressed in a way that discloses 'the estimated cost to any person 
re9,uired to make such modification. While the agency, of course, may 
estImate the cost of such production modification to the consumer, in 
such instances, it is important that :the ~tatement indicate assumptions 
which were made by the agency with regard to cost differential be­
tween the cost to the manufacturer and the cost !to the consumer­
i.e.-the mark-up. It may be, in some instances, that the agency will 
deem it unfeasible to estimate the cost of such modification ,to the con­
sumer. In such a case, the agency is not required to make suchan 
estimate. . 

Subsection (i) requires the Comptrol1el' General of the United 
States to prepare a study of the implementation of this section three 
years after the effective date of this section, and to suhmit such study 
to the Congress. The report sha11 include an evaluation of the advan­
tages and disadvantages of cost and benefit assessment statements and 
the nature and extent of Federal agency compliance with this sootion. 
Among other recommendations, the report shall include the Comp­
troller General's recommendations with regard to the necessity or 
advisability of the provisions of this section and of the need to amend 
subsection (j) which prohibits any judicial review of any of the pl"Ovi­
sions under this section. 

Subsection (j) prohibits any court from reviewing in any way ,!,ny 
cost and benefit assessment statement prepared pursuant to the reqUlre­
ments of this section or the extent of compliance of any such state­
ment with the requirements of this section or the compliance by any 
agency with any requirement or this section. Pursuant to subsection 
(j), judicial review or final a~ncy rules themselves will of course 
continue to be available under is U.S.C. 702. 

Furthermore, since the statements prepared pursuant to this section 
are nonreviewable, it is the intention of the Committee that no state­
ment prepared pursuant to this section be considered by any court as 
a ground for invalidating any aspect of any rule promulgated by any 
a,gency. However, where an agency is currently :required to make an 
assessment of the costs and benefits of a particular proposed regula­
tion, and where such assessment is currently admissable with respect 
to a review of the validity of such regulation, in such case, a reviewing 
court shaH continue to consider such assessment prepared pursuant 
to any othel'authority without regard to any provision: of this section. 

No officer or agency of the United States other than the agency 
responsible for the preparation of a cost and benefit assessment state~ 
ment and the duly anthorized committees of the Congress shall have 
authority to review, in any way, any cost and benefit assessment with 
the requirements of this section or with regulations promulgated 
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under subsection (g) of this section. This provision is intended to 
emphasize the strong belief of this Committee that each agency re­
sponsible for the preparation of cost and benefit assessment state­
ments under this section shall ·have complete independence and full 
control over all aspects of the preparation and dissemination of such 
statements. While the Committee recognizes tl1at uniformity is often 
necessary for the smooth functioning of our massive Federal bureauc­
racy in order to. avoid any unreasonable burden or delay, the Com­
mittee believes that, with respect to the requirements of tIns sec­
tion, each agency should control the implementation of this sec­
tion,'andthat the regulations promulgated pursuant to subsection (g) 
of thi$ section should reflect this. 

Subsection (k) states that the requirements of this section shall 
supercede any existing executive orders pertaining to the prepara­
tion of any economic, cost and/or benefit, inflationary or other like 
statement which an agency may presently be required to prepare. ror 
example, Executive Order 11821 dated November 17, 1974 reqUIred 
an executive agencies to issue inflationary impact statements. The 
Committee believes it would be unreasonable and overly burdensome 
to require such agencies to prepare both cost ana benefit assessment 
statements and inflationary impact statements. 

The Committee does not intend for this section to change, in any 
way, the responsibilities of any agency to promulgate particular rules. 

In order to leave no doubt about this very important point, Sub­
section (k) specifically provides that enactment of this section shall 
not in any way supercede or alter the substantive standards governing 
the applicable agency's rulemaking authority. These standards are 
embodied in "statute, regulation, or lawful practices." The latter 
phra!:!e refers to practices established by, or pursuant, to statutes, 
regUlations, or court decisions. . 

The provision assures that enactment of this section will not alter 
u,ny applicable statute, regulation, or lawful practice which may now 
govern the extent to which an agency may consider the cost or benefits 
of its proposed action in exercising its rule-making authority. In a 
:(luDl00r of instances, agency statute, regulation, or lawful practice 
require that othel' considerations be paramount. For instance, the 
stattt'te governing the Food and Drug Administration's regulation 
of 'food additives, the De~aney Amendment (21 U.S.C. 348) specifi­
cally- provides that an additive shall be declared unsafe if it causes 
clincer ill aninlals. The statutory standard leaves little or no discre­
ti9rito the Agency to take economic matters into 3,CCOunt in establish­
):Q,g' Sta.ndards of safety under this provision. Similarly, the law 
requires the N ueIear Regulatory Commission to place preeminent 
(i¢,phasis On safety when regulating nuclear power plants. Thus, if 
age.ncyconsideration in conllectionwith its rule-making of a state­
ment prepared pursuant to th:is section would be inconsistent, in any 
wdy,' with the agency's statutes,regulations or lawful practices, then 
the provisions of subsection (It) would apply. Where the requirements 
Of tl~e statute are hroader and\ explicitly contemplate the considera­
bon:of costs by the agency, tl1itlll the cost and benefit assessment will 
asl'llst the agency in its considE):h1tion of a proposed rule or proposed 
le'gi¢lation. 

,'1 
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Finally, subsection (Ie) also specifies that if, with respect to any 
promulgated rule, the promulgating agency is required by law to issue 
any statement which would include an assessment of the estimated 
costs and benefits of such rule or legislative proposal, such as in the 
case of a National Environmental Policy Act Statement, the agency 
shall be relieved of any responsibility to prepare any cost and benefit 
assessment statement pursuant to this section. , 

Subsection (1)' states that this section shall become effective one 
year after this bill becomes la"" unless superseded during the interim 
period. The purpose of this delay clause is to permit the Administra­
tion a reasonable period of time in which to submit to Congress its 
proposals for amendments consistent with the intent 'embodied by the 
provisions of this section, while assuring that by a time certain the 
Federal government would be required to evaluate the cost implica­
t:~.~lS of its regulatory: activity. Necessary sums are authorized to be 
appropriated for the fiscal years 1978,1979, and 1980. It is the intention 
of the Committee that the manner of implementation of the require­
ments of this section by an agency shall be dependent on the amount 
of funds appropriated by the Congress to carry out the provisions 
of this section. No agency shaH be required to expend funds not appro­
priated under this subsection to carrY out the requirements of this 
section, if such expenditures would hinder such agency's ability to 
carry out its other responsibilities. 

SEOTION 24. EFFECTIVE DATE 

This section provides that the Act will take effect, except for sec­
tion 23, on October 1, 1977 or 90 calendar days following the date of 
its enactment, whichever is later~ or before, should the President pre­
scribe an earlier time for the establishment of the Agency. The section 
also provides that officers of the Agency are subject to be paid at the 
rates provided for in the Act, at any time after the date of enact .. 
ment of the Act. 

SEQTIoN 25. SEPARABILITY 

This section is a separability clause which provides that, if an.y 
part of the Act is declared invalid, the remainder of the Act will 
continue in force .. 

CHA:N'GES IN Exts'rING LAW 

In compliance with subsection 4: of l'ule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill. as re~ 
ported, are shown as follows (existing lliw proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, and existing 
Jaw in which no change is proposed is shown in roman) : 

Subchapter II of Chapter '53 of Title 5, United States Code § 5314:. 
Positions at Level III. 

* * * * * 
'(60) Administrator, Agency :for Consumer Advocacy .. 

* * * * '" '" 
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§ wID. Positiohs at Level IV. 

* * * * * * * 
(100) Deputy Administrator, Agency for Consumer Advocacy. 

* * * * * * 
§ 5316. Rositions at Level V. 

'" *. * * * * * 
(135) General Counsel, Agency for Consumer Advocacy. 
(136) Assistant Administrators, Agency for Consumer Advocacy 

(51)' d 'th' ( ) f h L . I t' R .<,' , n accor ance WI sectIOn 252 a 0 t e egIs a lve eorgan",z.:+ ion 

ESTUfATED COSTS 

Act of 1970 (Public Law 91-510), the Committee estimates that the 
costs of implementation of S. 1262 would be as follows: 
First year _________ .. ___________________________ ~ _________ -_____ $1.5, 000', 000 
Second year _____________ ~ _____________________________________ 20,000,000 

Third year _____ ~ ____ ---------------------------------------~ __ 25,000,000 

MAy 10, 1977 

In compliance with section 133 of the Legislative Reorganization 
Act of 1946, as amended, rollcall votes taken during Committee con­
sideration of this legislation are as follows: 

Final Passage, ordered reported: 1 8 yeas-l nay 

Metcalf 
Eagleton 
Glenn 
Sasser 
Percy 
Javits 
Heinz 
Ribicoff 

YEAS: 

Proxy) Muskie 
Proxy ) Danforth 
Polled) Jackson 

. Polled) Chiles 
Polled) Mathias 

NAYS: 
Nunn 
(Proxy) McClellan 

. S'l'ATEIIIENT OF REGULA'I'O:RY IIIIPAOT PURSUANT TO RULE 39 OF THE 
S~'ANDING RULES OF THE SENATE 

. Paragraph 5 of rule 39 of the Standing Rules of the Senate as 
amended, require ,an evalulttion of the regulatory impact which would 
be incurred in carrying out the provisions of this Act. 

1 Committee> rules provide that on "Final Pnssage" proxies. may be allowed solely fo!,' the 
purpose of r~cordlng a. member's position on the pending question, . 



Since the Agency for Consumer Advocacy has no regulatory 11:11-
thority, no individuals or businesses would be regulated by this Act. 
Moreover, without regulatory authority, the ACA will not promulgate 
regulations with economic impact. However, the Committee believes 
that by representing the economic interests of consumers in agency 
proceedings, the ACA will help to keep the cost of goods and services 
to consumers down and thereby have a beneficial impact on the 
econo;my. 

The Committee believes that this legislation wi1l not result in the 
personal privacy of any individual being infringed upon. The infor­
mation-gathering powers of the agencies pursuant to section 10 pro­
vide many safeguards to ensure that the rights of businesses are pro­
tected in their dealings with the agency. Moreover the requirements in 
section 11 with regard to disclosure of information by the agency en­
sure that the personal privacy of individuals will not be unduly 
compromised. 

The bill contains several provisions to ensure that the paperwork 
generated by the agency's activities will be kept to a minimum. The 

. requirement in section 10 (a) that requests for information be screened 
by the Office of Management and Budget for burdensomeness is one 
such provision. When the Adrnlinistrator intervenes or participates 
pursuant to section 6 he is required to comply with ·all applicable 
agency rules and may not impose unnecessary paperwork on any other 
party to any Agency proceeding. 





SUPPLEMENTAL VIEWS OF SENATOR JOHN a.DANFORTH 
\\ 

I hlLve been particularly concerned, about the growth of the federal 
b~rea\ic.racy, so,it may. come' asa. surprise that I have supported a 
bIll whICh prOVIdes for the creatIOn of a new federal agency, tl:te 
Agency for Consumer Advocacy. After all, those who oppose the crea,­
tion of the agency charge that it will be but another in a continuing 
series· of federal bureaucracies-full of sound and fury signifying 
much more than nothing-the continuing proliferation of absurd 
and counterproductive regulatioris in furtherance of the maxim that 
government is not done for people as much as it is done to them. If 
I believed that to be true, I would not support the bill. 

The purpose of establishing an Agency for Consumer Advocacy 
is to assure a meaningful consumer presence in the federal regulatory 
process-a goal which I believe will be more effectively and efficiently 
pursued by establishing a single office of consumer advocacy (pro­
viding, I might add, enhanced opportunity for Congressional over­
sight) than could ever be the case with the "in-house"~gency con­
sumer counsel advocated by many of the bill's opponents. To this 
end, I do not see the Agency for Consumer Advocacy as a mere addi­
tion to the bureaucratic maze-I see it as a counter to mindless federal 
regulation,. . 

I am distressed to find the most strenuous opposition to this bill 
coming from the business community, because I do not believe tha£ 
this bill is anti-business in any sense of the word. To my mind, business 
and consumers have a great deal in common when it comes to dealing 
with the federal bureaucracy, and it is my expectation that causes 
espoused by the consumer advocate will often find. support· in the 
business community. The purpose of consumerism, it should be remem­
bered, is not to drive businesses to ruin, but-purely and simply 

. stated-to provide consumers with a wide selection of well-made goods 
at a fair priCe. Surely this goal cannot be said to be inimical to the 
interests of business. . 

The opposition to this bill rises out of a deep distrust of the Federal. 
Government, of the Congress, and of consumer advocates. Although 
the agency, as created, will have no regUlatory power, its opponents 
do not believe that the Congress will be able to resist the temptation 
to endow the agency with regulatory powers. Although the agency, 
as created, will be a small a~ency, its opponents do not believe that 
it wm remain small. Althou~h the' agency 1S mandated to give special 
attention to the needs of small business, and to refrain from interven­
tion in agency proceedings absent some showing that intervention is 
necessary to protect the interests of consumers, its o1?1?onents simply 
do not believe that. the consumer advocate will be anything but a dema-
gogue bent on the overregulation of business.. .. 

Weare giving this agency three years to prove the opposition wrong. 
It is my hope and expectation that it will remain true to its rnan­
date. But if the agency I3hould substitute rhetoric for reasoned analysis, 

(81) 
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if it should engage in harassment, if it should spend its time in petty 
and foolish matters, if it should come before this body seeking a 
bigger staff and bigger budget each time its efficacy is guestioned-in 
short, if this agency should become the bloated, insensItive and irre­
sponsible bureaucracy its detractors claim it will become, it will have 
violated its charter and the trust of those of us who now support it­
and it will be deserving of a quick demise. 

But there is also a lesson to be learned from the opposition about 
the nature of the Congress. We "\"ho are creating this agency must 
remain mindful of our duty to see to it that it remains true to its char­
ter and, when it comes before us for reauthorization in three years, 
we must remain mindful of the concerns which have led us to create 
a small agency with limited -powers. I believe we have drafted a good 
bill-a bill which reflects our sensitivity to the sins of the past. I do 
not believe that the dire predictions of those who oppose this agency 
will be proved correct. Far from being but another bloated bureauc­
racy, I expect this agency to be the antithesis of bureaucracy-the 
nemesis of bureaucratic arrogance. To the extent t~at it fulfills this 
promise, we will all benefit. 

JOHN C. DANFORTH. 



TEXT OF S. 1262 AS REPORTED 

A BILL To establish an independent consumer agency to protect and serve the 
interest of consumers, .and for other purposes 

Be it enaated by the Senate a'fUlt House of Representatives of the 
United State8 of America in Oongres8 as8embled, That this Act may 
be cited as the "Cons:umer Protection Act of 19'T'T". .' 

STATEMENT OF FINDINGS AND PURPOSES 

SEC. 2. (a) The Congress finds that the interests of consumers are 
inadequately represented and protected within the Federal Govern­
ment; that regulations have been adopted and statutes have been en­
acted by the Federal Government without first securing available in­
formation as to the estimated costs and benefits of such regulations 
and statutes; and that vigorous representat!on and protection of the 
interests of consumers are essential to the fair and efficient functioning 
of a :free market economy. Each year, as a result of this lack of effective 
representation before Federal agencies and courts, consumers suffer 
personal injury, economic harm, and other adverse consequences in 
the course of acquiring and using goods and services available in the 
marketplace. Federal programs which f~il to provide benefits that are 
commensurate with the costs thereof may be a factor in the ·economic 
problems of the United States. 

(b) The Congress therefore declares that-
(1) A governmental organization to represent the interests of con­

sumers before Federal agencies and courts could help the agencies in 
the exercise of their statutory responsibilities in a manner C9nsistent 
with the public interest and with effec~ive and responsive government. 
It is the purpose of this Act to protect and prOrtlOte the interests of 
the people of the United States as consumers of goods and services 
which are made available to them through commerce or which affect 
commerce by so establishing an independent Agency for Consumer 
Advocacy. 

(2) It is the purpose of the Agency for Consumer Advocacy to rep­
resent the interests of consumers before Fed.eral agencies and cou.rts, 
receive and transmit consumer complaints, develop and disseminate 
information of interest to consumers, andpedorm other functions to 
protect and promote the interests of consumers .. The authority of the 
Agency to carry out this purpose shall not be construed to supersede. 
supplant,o,r replace the jurisdiction, functions, or powers of any other 
agen~y to discharge its own statutory responsibilities according to 
law. 

(3) It is t~C'l purpose of this Act to .promote protection of consum-
ers with respect to the- " 

(A) safety, quality, purity, potency, healthfulness, durability, per­
formance, repairability, effectiveness, dependability, availability, and 
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cost of any real or personal property or tangible or intangible goods, 
services, or credi~; . . . 

l
B) preservatIOn of consumer cholCf~ and. a. competItIve market; 
C) price and adequacy of supply of goods and services; 
D) prevention of unfair or deceptive trade practices; 

. E) maintenance of truthfulness and fairness in the advertising, 
promotion,. and sale bY' a producer, distributor, lender, retailer, or 
other supplier of such property, goods, services, and credit; 

. (F) furnishing of full, acc!~rate, and clear instructions; warnings, 
and other information by any such supplier concerning such property, 
goods, serviceS, and credit; , 

(G) protection of the legal rights ard re1p~dies of consumers; anJ 
(li) providing of ~,stimates of the costs ahd benefits of programs 

and activities established by Federal Goverrup.ent regulations and 
legislation. 

(4) It is the purpose of section 23 of this Act to establish a means 
for estimating in advance the costs and benefits of Federa11egis1ation 
or'rules that have substantial economic impact, and to prevent the 
adoption of Goverrup.ent programs which entail unreasonable or exces-
sive costs. . 

(5) This Act should be so interpreted by the executive branch and 
the courts so as to implement the intent of Congress to protect and 
promote the interests of consumers, and to achieve the foregoing 
purposes. ' 

ESTABLISIIMEN~ 

. SEC. 3. (a) There is hereby established as an independent agency of 
the United States within the executive branch of the Government the 
Agency for Consumer Advocacy. The Agency shall be directed and ad­
ministered by an Administrator who shall be appointed by the Presi­
dent, by and with the advice and consent of the Sm,,9.te. The Adminis­
tratol.' shall· be an individual who by reason of training, experience, 
and attainments is exceptionally qualified to represent the interests of 
consumers, and shall receive compensation at the rate now or hereafter 
provided for officers and positions at level III of the Executive Sched­
ul~ (5 U.S.a. 5314). There shall be in the Agency a Deputy Adminis­
trator who shall be appointed by the President, by and with the advice, 
and consent of the Senate, an~ shall receive compensation at the rate 
now or hereafter provined for officers and positions at level IV of the 
Executive Schedule (5 U.S.C. 5315). The Deputy Administrator shall 

. perform such functions, powers and duties as may be prescribed from 
time to time by the Administrator' and shall act for, and exercise the 
powers Jf, the Administrator during the absence or disability of, or in 
the,event of a vacancy in the office of, the Administrator. On the ex­
piration of his term, the Administrator shall continue in office until 
he is reappointed or his successor is appointed and qualifies. 

(b) No employee of the Agency while serving in such position may 
engage in any business, vocation, other employment, or have other in­
terests, inconsistent with his official responsibilities. 

( c) There shaH be in the Agency not to exceed five Assistant Admin­
istrators who shall be appointed by the Administrator and receive com­
pensation at the rate now or hereafter prescribed for officers and posi­
tions at level V of the Executive Schedule (5 U.S.C. 5316). 



(d) There sha-llbe in the Agencya General Counsel who shall be 
appointed by the. Administrator and receive compensation at the rate 
now or hereafter provided for officers and positions at level V of the 
Executive Schedule (5 U.S.C. 5316). 

POWERS AND DUTIES OF THE ADMINISTRATOR 

SEC. 4. (a) The Administrator shall be responsible for the exercise 
of the powers and the discharge of the duties of the Agency, and shall 
have the authority to direct and supervise all personnel and activities 
thereof, and shall be responsible for the efficient and coordinated man~ 
agement of the Agency. 

(d) In addi,tion to any other authority conferred upon him by this 
Act, the Administrator is authorized, in carrying out his functions 
under this Act, to-

(1), select, appoint, employ, and fix the compensation of such 
officers and employees as are necessary to carry out the provisions 
of this Act and to prescribe their au.thority and duties, subject to 
the c1vil service and classification laws; 

(2) employ experts and consultants in accordance with section 
3109 of title 5, United States Code, and compensate individuals 
so employed, for each day (including traveltime) at rates not in 
excess of the maximum rates of pay for Grade GS-18 as pro­
vided in section 5332 of title 5, United States Code, and while 
such experts and consultants'are so serving away from their homes 
or regular place of business, pay such employees travel expenses 
and per diem in lieu of subsistence at rates authorized by section 
5703 of title 5, United States Code, for pe~'(\ImS in Government 
service employed intermittently; 

(3) appoint advisory committees composed of such private 
citizens, including consumer and business representatives,. and 
officials of tihe Federal, State, and local governments as he deems 
desirable to advise him with. respect to his functions under this 
Act, and pay such mmebers (other than those regularly employed 
by the Federal Government ) while attending meetings of such 
committees or otherwise serving at the request of the Adminis­
trator compensation and travel expenses at the rate provided for 
in paragraph (2) of this subsection with respects to experts and 
consultants: Provided, Thlllt all: meetings of such committees shan 
be open to the public and interested persons shall be permitted 
to attend, appear before, or file statements wit.h any advisory 
committee, s~bject to such reasonable rules Or regulatIons as the 
Administrator may prescribe; . 

(4) promulgate, in accordance with the applicable provisions 
of the Administrative Procedure Act, title 5, United States Code, 
such rules, regulations, and procedurl!s as may be necessary to 
carry out the provisions of this Act, and assure fairness to all 
persons affected by the Agency's action's, and to delegate authority 
for the performance of anyfunctiollito any officer or employee 
under his direction alld super-vision; i ' 

(5) utilize, with their consent, the services, personnel, and facili­
ties of ' other Federal agencies and of State, regional, local, and 
private agencies and instrumentalities, with or without reimburse-



ment therefor, and to transfer funds made available under this 
Act to Federal, State,regional, local, and private agencies and 
instrumentalities as reimbursement for utilization. of such services, 
personnel, and facilities; 

(6) enter into and perform such contracts, leases, cooperative 
agreements, or other trans<'l.ctions as may be necessary to carry out 
the provisions of this Act, to such extent or in such amounts as are 
provided in the appropriations Acts, and on such terms as the 
Administrator may deem appropriate, with any agency or instru­
mentality of the United 'States, with any State, or any political 
subdiviSIOn thereof, or with any pE}rson; 

(7) accept voluntary and. uncompensated services notwithstand­
ing the provisions of section 3679 (b) of the Revised Statutes (31 
U.S.C. 665 (b) ) ; 

(8) adopt an official seal, which shall be judici!tlly noticed; 
(9) establish or abolish such regional, local or field offices as the 

.Administrator determines to be necessary or appropriate to per­
form functions now or hereafter vested in him; , 

(10) conduct 'conferences and hearings and otherwise secure 
data and expression of opinion; 

(11) accept on behalf of the Agency unconditional gifts or 
donations of services, money or property, real, persona,l, or mixed, ' 
tangible or intangible; 
'" (12) designate representatives as he may determine to be neces­
sary to maintain effective liaison with Federal agencies and with 
S.';ate and local agencies carrying out programs and activities 
re;tated to the interests of consumers; and 

(13) perform such other administrative activities as may be 
~ecessary for the effective fulfillment of his duties and functions. 

(c) Upon request made by the Administrator, each Fedeml agency 
is authorized ~~nd directed to make its services, personnel, and facilities 
available to the greatest. practicable extent within its capability to the 
Agency in the performance of its functions. An agency shall not be 
required to provide such services, personnel, or facilities to the Ad­
ministrator where to do SO would seriously affect in a.n adverse manner 
the agency's ability to carry ont its responsibilities, inc1udingany re­
sponsibility the agency has to protect the public health or safety. 

( d) The Administrator shall prepare and submit simultaneously to 
the Congress and the President, not later than Februa,ry 1 of each year 
beginning February 1, 1978, an',annual report, which sha.I1 include It 
description and analysis of- . 

(1) the activities of the Agency, including its representation of 
the interests of consumers before Federal agencies and Federal 
courts; 

(.2) the major Federal agency actions and Federal court deci­
sions affetci:ng the interests of consumers; 

(3) ~ine assis,tance given the Agency by other Federal agencies in 
c!trrying out the pm'poses of this Act; 

( 4) theperIormance of Fedel'a 1 agencies in enforcing consumer 
protection laws UJid in otherwise protecting the interests of 
consumers; 
, (5) the appropriation by Congress for the Agency, and the 

distribution of appropriate'd funds for the current fisCal year; 
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(6) consumer complaints received (in summary form) and 
actions taken thereon; and 

(7) recommendations for improved constimer representation 
and participation in Federal agencies general to carry and more 
effectively the purposes of this Act; 

( e) The jt'ec.ierall.{egister shall publish a notice indicating that the 
annual report prepared pursuant to subsection (d) of this section is 
available. 

FUNCTIONS OF THE AGENCY 
e. 

SEC. 5. (a) The principal function or the Administrator shall be to 
represent the interests or consumers berore Federal agencies and courts 
to the extent authorized by this Act. . '. 

(b) In addition, to the extent praoticable, he shall : 
(1) conduclt and support research, studies, and testing to the 

extent authorized in. section 9 of this Act; 
(2) communicate wit;h the President. ~.nd the Congress as to 

matters affecting the interests of consumers and submit recom­
mendations annually to the Congress. and the President on meas­
ures to improve the operation of the Federal Government in the 
protection and promotion. of the interests of consumers; 

(3) obtain inrormation and publish and distribute material 
developed in carrying out his responsibmties under this Act in 
order to inform consumers or matters of interest to them, to the 
extent authorized in this Act; 

(4:) receive, transmit to the appropriate agencies and persons, 
and make pub1icly available consumer complaints to the extent 
authorized in section 1 of this Act. 

(5) conduct conferences, surveys, and investigations, includ­
ing economic surveys, concerning the needs, interests, and prob­
lems or consumers: Provided, That such conferences, surveys, 'Or 
investigations are not duplioative in significant degree of similar 
activities conducted by other Federal agencies; 

(6) cooperate wirth State and local governments and encourage 
private enterprise in the promotion and protection of the interests 

. of consumers ; 
(1) keep the appropriate committees of Congress fully and 

currently informed of all the Agency's. activities, when asked 
or on his own initiative, except thwt this paragraph is n'Ot author­
ity to withhold information requested by individual Members of 
Congress; 

(8) publish, in language readily understandable by consumers, 
a consumer regisber which shall set forth the time, place, and 
subject matters of significant actions relating to the interests of 
consumers by Con~ress, Federal agencies, and. Federal courts, 
and other information llseful to consumers; 

(9) encourage the adoption and expansion of effective Feder~l 
consumer edu'cation programs relating to the purposes of thIS 
Act· 

(10) encoura~e tlle applicllltion and use of new technology 
for the promotion and protection of the interests of .consumers; 

(11) enconral!e the development of informal dispute settle­
ment. procedures involvillgcollsumers; 



---~--- ------ ~~ --- ----

I'. 

(12rpromote effective participation by consumers in the activi~ 
ties of the Agency; . 

(13) coordinate its activities with the activities' of other execu~ 
tive departments and agencies with respect to consumersjand. 

(14) perform such other related activities as he deems necessary 
for the effective fulfillment of his duties and functions. 

REPRESENTATION OF CONSUMERI' 

SEC. 6. (a) (1) Whenever the Administrator determines tl1at the 
result of any Federal agency proceeding or activity may substantially 
affect an interest of consumers, he may as of right intervene as a party 
or otherwise particip~te f?r tPd purpose of representin~ an inte;est 
of consumers, as provIded In paragraph (2) or (3) of thIS subsectIon. 
In any proceeding, the Administrator shall refrain from intervening 
as a party, unless he determines that such intervention is necesSary 
to represent adequately an interest of consumers. The Administrator 
shall comply with Federal agency statutes and rules of procedure of 
general applicability governing the timing of intervention or partici~ 
pation in such proceeding or activity and, upon intervening or partici~ . 
pating therein, shall comply with laws and agency rules of procedure 
of general applicability governing the conduct thereof. The inter~ 
vention of the Administrator in any Federal agency proceeding or, 
activity shall not affect the obligation of the Federal agency conduct~ 
ing such proceeding or activity to assure procedural :fairness to all 
partici pants. 

(2) Whenever the Administrator determines that the result of any 
Federal agency proceeding which is subject to the provisions of sec~ 
tion 553, 554, 556, Or 557 of title 5, United' States Code, relating to 
administrative procedure, or which involves a hearing pursu!1nt to 
the adminisfrative procedural reqttirements of any other statute, regu­
lation, or practice, or which is conducted on the record after opportu~ 
nity for an agency hearing, or whieh provides for public notice and 
opportunity for comment, may substantial~y affect an interest of con~ 
sumers, he may as of right intervene as a party or otherwise }?artici­
pate for the purpose of representing an interest of consumers In such 
proceeding. . 

(3) With respect to any Federal agency proceeding not covered by 
paragrar>h (2) of this subsection, or any other Federal agency activity, 
which the Administrator determines jnay supstantially affect ari. in~ 
terest of consumers, the Administrator may participate by presenting 
written· or oral suhmissions, and the Federal agency shall give ful1 
consideration to such submissions of the Administrator. Such snb~ 
missions shall be pre;;ented in an orderly manner and without causing 
undlle delay. Such submission need not be simultaneous ·with that or 
any other person. ' 

(b) At such time as the Administrator det-ermines to intervene or 
participate in a Federal agency proceeding under subsection (a) (2) 
of this section, he shilll iSi3ue publicly a written statement setting fortl1 
his findings under subseetion (a) (1), stating concisely the specific 
interest of consumers to be protected. Upon intervening or pa,rticipat-
ing he shall file a copy of his statement in the proceeding. .. 

(c) To the exent that any person, if aggrieved, would by ~aw have 
.,such right, the Administrator shall have tlie right, in accordance with 

, 
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the following provisions of this subsection, to initiate or participate in 
any Federal court proceeding involving a Federal agency action-

(1) The Administrator ma.y, as of right, and in the manner pre­
scribed by law, initiate any civil proceedin~ in a Federal court which 
involves the review of a Federal agency actIOn that the Administrator 
determines may sUbstantialily affect an interest of consumers. If the 
Administrator did not intervene 01' other wise participate in the Fed­
eral agency proceeding or activity out of whIch such agency action 
arose, the Administrator, before initiating 'a proceeding to obtain 
judicial review, sha.11 petition such agency for rehea;ring or reconsid­
eration thereof, if the statutes 01' rules governing such agency specifi­
cally authorize rehearing or reconsideration. Such petition shall be 
filed within sixty days after the Federal agency action involved, or 
within such longer period as may be wllowed by applicable procedures. 
The Administrator ma.y immediately initiate a judicial review pro­
ceeding if the Federal agency does ilOt finally act upon such petition 
within sixty days aiter the filing thereof, or at such earlier time a.s 
may be necessary to preserve the 'Administrator's right to obtain effec­
tive judicial review of the Federal agency action. Where the Admin­
istrator did not intervene or otherwise participa,te -in a. Federal agency 
proceeding or activity, the Administrator shall not be permitted to 
initiate a judiciwl proceeding with respect to.such agency proceeding 
or activity unless the court shall first have determined that initiation 
of such a proceeding by the Administra,tor would advance the inter­
ests of justice. In advance of the initiation of such a. proceeding by 
the Administrator, he shall file a statement setting forth the reasons 
why he did not intervene or otherwise participate in the Federal 
agency proceeding or activity out of which the contempla,ted judicial 
proceedmg arises, for the court's consideration in connection with its 
deterimnation whether the initiation of such judicial proceeding would 
advance the interests of justice. 

(2) The Administrator may, as of right, and iIi the manner pre­
scribed by law, intervene or otherwise participate in any civil pro­
ceeding in a Feg,eral court whieh involves the review or enforcement 
of a Federal agency action that the Administrator determines may 
substantially affect an interest of consumers. 
. (3) The initiation or other participation of the Administrator in a 
judicial proceeding pursuant to this subsection shall not alter or affect 
the scope of review otherwise applicable to the agency action involved . 

. (d) When the Administrator determines it'to be in the int~l.'~s~ of 
consumers, he may reqnest the Federal agency concerned to Imtlate 
such proceeding, or to take such other action, as may be authod.zed by 
law with respect to such agency. If the Federal agency fails Ito take 
the action requested, it shan promptly notify the Administrato:r of the 
reasons therefor and such notification shall be a matter o~· public 
reooci, : 

(e) Notwithstanding sections 514-519 inclusive, of chap~er31, title 
28, United States Code, appearances by the Agency unler thIS Act shall 
be in its own tlame and shall be made by qualified representatives des-
igIlated by the ~dministrator. .,. . . 

(f) In any Federal agency proceedlllg 111 WhICh the Adml111stratl?r 
is intervening or participating pursuant to subsection (a) (2) of thIS 
section, the Administrator is authorized to request the Federal agency 



to issue, and the Federal agency shall, on a statement 01; showing (if 
such statement or showing is required by the Federal agency's rules 
of procedure). of geneJ,'vl relevance and rea~onable scope of the evi­
dence sought, Issue sucH orders, as are authorIzed by the Federal agen­
cy's statutory powers, for the copying of documents, papers, and rec­
ords, summoning of witnesses, production of books andpapets, and 
submission of information in writing. 

(g) The Administrator is not authorized to intervene 01' appear in 
procee'dings or activities of State or local agencies and State courts, 
or to engage directly or indirectly, in lobbying activities before State 
or local agencies, or to engage in lobbying activities before the Con­
gress, in the manner prohibited by seetion 1913 of title 18, United 
States Code. ' 

(h) Nothing in this section shall be eonstrued to prohibit the Ad­
-ministrator from communicating with, lOr providing information re­
,quested by any Federal, State, or local ag'lmcies and State courts at any 
time and in any manner consistent with law or agency rules. . 

(j) Each Federal agency shall review its rules of procedure of gen­
eral applicability, and, after consultation with the -Administrator, 
issue any additional rules which may be necessary to provide for the 
Administrator's orderly intervention or participation, in accordance 
with tlus section, in its proceedings and aetivities which may substan­
tially affect the interests of consumers. EaehFederal agency shall issue 
rules determining the circumstanGes undHr which the Administrator 
may be allowed to make simultaneous submissions under subsection 
(a) (3) of this seetion. Any additional tnles adopted pursuant to the 
requirements of this subsection shall be published in proposed and final 
form in the Federal Register. ' 

(j) The Administrator is authorized to represent an interest of con­
sumers which is presented to him for his consideration upon petition 
in writing by a substantial number of persons or by any organization 
which includes a. substantial number of persons. The A:dministrator 
shall n<;>tify the principal sponsors of any such petition within a rea­
sonable time after receipt of any such petition of the action taken or 
intended to be ~ken by him with respect to the interest of consumers 
presented in such petition. If the Administrator declines or is unable 
to represent such int(lrest, he shall notIfy such sponsors and shall state 
his reasons therefor. 

CONSUl\£ER _ COMPLAINTS 

SEC. 7. (8.) Whenever the Administrator receives from any person 
any complaint or other information which disclose~' ""I 

(1) an apparent violation of law, agencY'1\..fe or order, or a 
judgment, decree, or order of a State or Federal court relating to 
an interest of consumers; or . 

(2) a commercial, trade, or other practice which is detrimental 
to an interest of consumers ; 

he shall, li.nless he determines that such complaint or information is 
frivolous, promptly transmit such compl~int or information to any 
Federal, State, or 10c~1 agency which has the authority to enforce any 
relevant Jawor to take appropriate action. Federal ag-encies shall keep 
the Administrator informed to the g-reatest practicable extent of anv 
action which they are takin~ on complaints transmitted by the Admin­
istrator pursuant to this section. 
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(b) The Administrator shall promptly notify producers, distrib­
utors, retailers, lenders, or suppliers of goods and services of all com­
plaints ~f significance concerning them received or developed under 
this section unless th~ Administrator determines that to do so is likely 
to prejudice or impede an action, investigation, or prosecution concern-
ing an alleged violation oflaw. . 

( c) The Aaministrator shall maintain a public document room con­
taining, for public inspection and copying (withouE c~arge or at a 
reasonabl.c chll:rge, not.to ~xceed cost ~, an up-to-date hstmg o~ all con~ 
sumer complau.ts of sIgnIficance whICh the Agency has receIved, ar­
ranged in meaningful and useful categories, together with annota­
tions of actions taken in response thereto. Unless the.A"dministrator, 
for good catlse, determines not to make any specific complaint avail­
able, comp1aints listed shall be m~de available/for publiciuspection 
and copying: Provided, That- c Ic. 

(1) the party complained against has halta reasonable time to 
comment on such complaint and such ~ommeIl:t, when received, is 
dis£layed together with the complaint; if 

(2) the agency to which the complaint has been referred has 
had a reasonable time to notify the Administrator what action, if 
any, it intends to take with respect to the complaint; 

(3) th~ complainant's identity is to be protected when he has 
requested confidentiality. Whenever the complainant requests that 
his identity 'be protected, the Administrator shall place an appro­
priate designation on the cOJ;nplaint before making it available to 
the public; • 

(4:) no unsigned complaints shall be placed in the pwblic docu­
ment room. 

CONSU1'>IER INFORMATION 

SEC. 8. (<a) In order to carry out the purposes of this .Act the 
Administrator shaU, to the extent practicable, develop on his own 
initiative, and, subject to the other provisions of this Act, gather from 
other Federal agenciC',s 'and non-Federal sources, and disseminate to 
the public in such manner, -at such times, and in such form as he deter­
mines to be most effective, information, statistics, and othar data 
incl uding but not lim~ted to matter concerning-

(l) the functions and duties of the Age.ncy,; 
(2) consumer products and services; . 
(3) interests of consumers whiqh may be mdversely ,a.ffected by 

C?mmercial, trade or othe.r practices by pritate sootor organiz.a­
hons or governmental agencies jand 

(4) notices of Federal hearings, propose(!, ana final rulesalld 
orders, 'and other pertinent activities of Federal agencies that 
affedt consumers. 

(b) All Federal agencies which, in the judgment of the Admirus~ 
trator, possess jnformat~on which. would be useful to consumers are 
Ilttt.horized anddil'ected to coop~rate with the Ad~ninistrator in making 
such informatil()n awtilable to the public. 

STUDms 

SEC. 9. The Administra.1:or is ·authorized to iconduct, support, and 
assist research, studies, plans. investi,g-ations, conferences, demon­
stration projects, and surveys concerning the inieeresi:Sof conumers. 
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INFORMATION GA'rHERING 

SEC, 10. (a) (1) The Administrator is authorized, to the extent re-
. quired to protect the health or safety of consumers, or to discover 
consumer fraud or substantial economic injury to consumeJ;S, to obtain 
data by requiring any person engaged in -a trade, business, or industry 
which substant,ially affects interstate commerce and whose activities 

. he determines may slrbsl:;antiallv 'affect ian interest of consumers, by 
gene,ral or specific order setting forth with particularity the consumer 
interest involved and the purposes for which the information is 
sought, to .fi1e with him:a report or answers in writing to specific ques­
tions concerning .such activit,ies and other related information. Noth-
ing in this subsection shall be construed to authorize the. inspection or J 
copying of documents, papers, hooks, Or records, or to compel the 
attendance of any person. Nor shall anything in this subsection require 
the disclosure of information which would viohvte any relationship 
privileged according to law. 

(2) Prior to ,exercising his authority under this subsection, the: 
Administrator shall furnish to the Director of the Office of Manage­
ment and Budget the Administrator's reques~ for information, as 
defined in chapter 35 of title 44, United States Code, and the Director 
shall review such requests to assure that information required is not. 
available ItS 11 matter of. public record, cannot be obtained from an­
other Federal agency pursuant to subsection (b) of this section, and 
is obtained with a minimum of burden upon business enterprises and 
other persons required to furnish information. Inf.ormation collected 
and tabulated by a Federal af!:ency sha11, as fl!-r as is expedient, be 
tabulated in a manner to maximize the usefulness of the informa­
Hon to other 'Federal agencies and the publiC'. If no response is re­
ceived from the Director within thirty days, the Administrator may 
issue the interro~atorjes and requests for reports. If the. Director ad'­
vises that the information required constitutes un undue burden upon 
business enterprises and other persons reQuired to furnish the informa­
tion, he shall promptly notify the Administ.rator of this finding and 
the Administrator, prior to issui112' the i11terrogatories'or requests 
for reports, shall cooperate with the Director to the geatest, extent 
practicable to al1eviate this burden. . . 

(3) The Administ.ratorshal1 not exercise th,e authority under para­
graph (1) of this subsection if the information sought-

(.A:) is available as a matter of public record; or 
(B) can be obtained from another Federal agency pursuant to 

subsection !b) of this section; or . . . 
(C) :i~ for us~ in connection with his intervention in any agency 

proceedmg agamst the person to whom the interrogatory is ad­
~ressed if the proceeding is pending .at the time the interrogatory 
IS requested. 

(4) In the event. of noncompliance with any request submitted 
to any person by the Administrator pursuant, to paragraph (1), any 
district court of the United States within the jurisdiction of which 
sHch p<.>rson is found, or hag his principal pl'ace of business, shaH issue 
on order, on conditions and with snch apportionment of costs as it 
deems just, requiring comp]jallce with a valid order of the Adminis­
tl'!ttOl'~ The district court of the United States shall issue such an 
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order upon petition by the Administrator or on a motion to quash, 
nnd upon the Administrator's carrying the burden of proving in 
court that such order is for information that may substantially affect 
the health or safety of consumers or may be necessary in the discovery 
of consumer fraud or substantial economic injury to consumers, and 
is relevant to the purposes for which the information is sought, unless 
the persoll to whom the intel'1'ogatory or request is addressed shows 
that ans~\'erillg sllcll interrogatory 01' request will be unnecessarily 
01' exces'll"\relv burdensome. 

(5) The Administrator shall not have the power to require the pro­
ductionor disclosure of any data or other information under this 
subsection from any small business. For the purpose of this' para­
graph, . "sman business't means any person that, together with its 
nffiliates, inclU:ding any other person with whom su:ch person is asso­
ciated by means of a franchise agreement, dbeS not have assets exceed­
ing $'7,500,000; or dOeS'not have net worth in excess of $2,500,000; or 
at the ti:qle of proposed discovery by the Administration does not have 
more than the equivalent of one hundred and fifty full-time employees. 
N otning in this paragraph shall be construed to prohibit the Adminis­
trator from requesting the voluntary production of any such data' or 
information. Notwithstanding this paragraph, the Administrator 
shall have the power, pursuant to paragraph (1), to obtain informa­
tion from a smaH business if necessary to prevent imminent and sub­
stantial danger to the health or safety of consumers and the Adminis­
trator has no bther effective'means of action. 

(b) Upon written request by the Administrator, each Federal 
agency is authorized and directed to furnish or allow access to all 
documents, papers, and records in its 'Possession which the Adminis­
trator deems necessary for the performance of his functions and to 
furnish at cost cOpies of· specified documents, papers, and recordR.Not­
withstanding this subsection, a Fedf;'ral agency may deny the Adminis­
trator access to and copies of-

(1) information classified in the interest of national defens~ or 
natiomil security by an individual authorized to classify such 

. information under applicable Executive order or statutes, and 
restricted data whose dissemination is controlled pursuant to the 
Atomic Energy Act (42 U.S.C. 2011 et seq.) ; 

(2) policy and prosecntorinJ recommendations by Federal 
agency. personn~l intended .fol' inte::nal agen~y·use only; .. 

(3) lllfornlatlOn concernmg routllle executIVe and admlmstra~ 
tive functions which is not otherwise a matter of public record; 

(4) personnel and medical files and similar files the disclosure 
of which would constitute a dearly unwarranted invasion of 
personal privac~;. . . . 

(5) informatIOn whIch suchFederal aJrency IS expre~s!y pro­
hibited by law,fr?m disclosing to another Fed~r~l age.ncy, lllcl'!d­
ing, but nothmited to; such e~pre~sly prohlb}ted lllform'!'t~on 
contained in or related to exammatlOn) operatmg; or condItIOn 
reports concerning any individual financial institu~ion prepared 
by, on behalf of, or for the use·o£ an a.gency responsible for regu-
b,tion ~r supervision 0'£ financial i~stitutions; .... . 

(6) information whIch would disclose t~e ~a~cl9:1 condItIon 
of individuals who are customers of finanClallllstItutlOns; and 
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(7) :trade secrets and commercial or financial information de­
scribed in section 552 (b) (4) of title 5, Unired States Code-

(A) obtained prIor to the effective date of this Act by a 
Federal agency, if the agency had agreed to treat and has 

.. treated such information as privileged or confidential and 
states in writing to the Administr~tol' that, taking into ac­
count the nature of the assurances glven, the character of the 
information requested, and the purpose, as stated by the Ad­
ministrator, for which access is sought, to permit s11ch access 
would constitute a breach of faith by the. agency; or 

(B) obtained subsequent to the effective date of this Act 
by a Federal agency, if the agency has agreed in writing as a I 
condition of receipt to treat such information as privileged J 
or confidential, on the basis of its reasonable determination 
set forth in writing that such information was not obtainable 
~ithout ~tioh an agree~ent an~ tha! failure to obtain such 
mfortnatlOn would sel'lously ImpaIr performance of the 
agency's function. 

Before granting the Administrator access to trade secrets and com­
mercial or financial information det'eribed in section 552 (b) (4) of 
title 5, United States Code, the agency shall notify the person who 

. provided such information of its intention to do so and the reasons 
therefor, and shall, notwithstanding section 21 (b), afford him a rea­
sonable opportunity, not to exceed ten working days after receipt of 
such notice, to comment Or seek injunctive relief. "Whenever notice is 
served by mail, such notice shall be considered to be received three days 
after the date on which it is mailed. Where access to information is" 

. denied to the Administrator by a Federal agency pursuant to this sub­
section, the head of the agency. and the Administrator shall seek to 
find a means of providing the information in such other form, or under 
such conditions, as will meet the agency's objections. 

(c) Consistent with the provisions of section 7213 of the Internal 
Revenue Code of 1954 (26 U.S.C. 7213), nothing in this Act shall be 
construed as providing for or authorizing any Federal agency to 
divulge or to make known in any manner whatever to the Administra­
tor, solely from an income tax return, the amount or source of in­
come, profits, losses, expenditures, or any particular thereof; or to 
permit any Federal income tax return filed pursuant to the provisions 
of the Internal Reveuue Code of 1954, or copy' t.hereoj, or any book 
<:ont~ining any abstracts or particulars thereof, to be seen or examined 
by the Administrator, except as provided by law. 

LIMITATIONS ON DISCLOSURES 

SEc.l1. (a,) Except. as 1?:rovided in this section, section 552 oftitle 5, 
Unired States Code, shall govern the release of information by any 
officer or employee of the. Agency. . 

(b ) No officer or employee of the Agency shall disclose to the public 
or to any State or local agency any in£orm.ation which was received 
solely from a Federal agency when such agency has notified the 
Administrator that the info'rrof\.tion is within the exceptions stated in 
section 552(b) of title 5, United States Code, and the Federal agency 
has determined that the information should not be made available to 
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the public; except that if such Federal agency has specified that such 
information may be disclosed in a particular form or manner, such 
information may be disclosed in such form or manner. 

( c) The following additional provisions shall govern the release 
of information by the Administrator pursuant to any authority con­
ferred by this Act, except information released through the presenta­
tion of evidence in a Federal agency or court proceeding pursuant to 
section 6- -

(1) The Administrator, in releasing information concerning 
consumer products and services; shall determine that (A) such 
information, so far as pmcticable, is accurate, and (B )no part of 
such information is prohibited from disclosure by law. The 
Administrator shall·comply with any notice by a Federal a.gency 
pursuant to section 11 (b) that the information should not be made 
available to the public or should be disclosed only in a particular. 
form or manner. . 

(2) In the dissemination of any test results or other informa­
tion which directly or indirectly disclose product names, it shall 
ba made clear that (A) not all products of a competitive nature 
have been tested, if such is the case, and (B) there is no intent 
or purpose to rate products tested over those not tested or to imply 
that those tested are superior or preferable in quality over those 
not tested. . 

(3) Notice of all changes in, or any additional information 
which would affect the fairness of information previously dis­
seminated to the public shall be promptly disseminated in a sim­
ilar manner. 

( 4) (A) Where the release of information is likely to cause sub­
stantial injury to the reputation or good will of a person, the 
Administrator' sha11 notify such person of the information to be 
released and afford him a reasonable opportunity, -not to exceed 
ten working days after receipt of such notice, to comment or seek 
injunctive relief, unless immedfate release is necessary to protect 
the health or safety of the public. Whenever notice is served by 
mail, such notice shall be considered to be received three days 
after the date on which it is mailed. The district courts of the 
United States shall have jurisdiction over any action broug-ht for 
injunctive relief under this subsection, or und~r section 10 (b) en· 

(B) Nothing in this paragraph shall affect the rights of the 
public to obtain information under section 552 of title 5, United 
States Code. . 

( d) In any suit against the Administrator to obtain information 
pursuant to the provisions of section 552 of title 5, United States Code, 
where the sole. basis for the refusal to produce the information is that 
another Fe,deral agency has specified that th~ documents not be dis­
closed in accordance with the provisions of subsection (b) of this sec­
tion, the other Federal agency sllal1 be substituted as the defendant, 
and the Administrator shall thereafter have no duty to de~end such 
suit. . 

:NOTIOE 

SEO. 12. (a). Each Federal agency considering any action which may 
substantially affect an interest of consumers shall, upon request by the 
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Administrator, notify him of any proceeding or activity at such time 
as public notice is given.· . 

(b) Each Federal agency considering· any action which may sub­
stantially affect an interest of consumers shall, upon specific request by 
the Administrator, promptly pl'ovidehim with~ 

(1) a briefstaJtus report which shall contain a statement of the 
subject at issue and a summary of proposed measures concerning 
such subject; and 

(2) such other relevant notice and information, the provision of 
which would not be unreasonably burdensome to the agency and 
which would facilitate the Administrator's timely and effective 
intervention or participation under section 6 of this Act. 

( c ) Nothing in this section shall affect the authority or obligations 
of the Administrator or any Federal agency under section 10 (b) of 
this-Act. 

SAVING PROVISIONS 

SEC. 13. (a) . Nothing in this Act shall be construed to affect the duty 
of the Administrator of General Services to represent the interests 
of the Federal Government as a consumer pursuant to section 201 (a) 
(4) of the Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 481 (a) (4) ) . 

(b ) Nothing in this Act snaIl be construed to relieve any Federal 
agency of any responsibility to protect and prom9te the interests of 
consumers. 

( c) Nothing in this Act shall be construed to limit the right of any 
consumer or group or class of consumers to initiate, intervene in, or 
otherwise participate in any Federal agency or court proceeding or 
activity, nor to require any petition or notification to the Adminis­
trator as a condition precedent to the exercise of such right, nor to 
relieve !J.ny Federal agency or court of any obligation, or affect its 
discreti9n, to permit or facilitate intervention or participation· by' a 
consumer or group or class of consumers in any proceeding or aCtiVIty. 

(d) Nothing in this Act shall be construed to affect the duty of the 
Small Business Administration to aid, counsel, assist, and protect the 
interests of small business concerns, pursuant to section 631 (a) of 
the Small Buiness Act of 1958 (15 U.S.C. 631 (a) ). 

DEFINITIONS 

SEC. -14. As used in this Act, ullleEs the context otherwise requires~ 
(1) "Administrator" means the Administrator of the Agency' 

for Consumer Advocacy; 
(2) "Agency" means the Af!ericy for Consumer Advocacy; 
(3) "agencyacti9n" includes the whole or part of an agency 

"ru~e'~, "order", ''license'', "sanction", "relief", as defined in section 
551 of title 5, United States Code, o.r the equivalent or the denial 
thereoI, or failure to act; . 

(4) "agency activity" means any agency process, or phase there­
of, conducted pursuant to any authority or responsibility under 
law, whether such process is formal or informal; 

(5) "agency proceeding" means agencv "rulemaking", "adjudi­
cation", or "licensing", as defined in section 551 of title 5, United 
States Code; _ 



(6) "commerce" means commerce among or between the several 
States and commerce with foreign nations; . 

('7) "consumer" means any individual who uses, purchases, 
acquires, attempts to purchase or acquire, or is offered or fur­
nished any real or personal property, tangible or- intangible goods, 
services, or credit for personal, family, or household purposes; 

(8) "Federal agency" or "agency" means "agency" as defined ill 
section 551 of title 5, United States Code. The term shall in­
clude the United States Postal Service, the Postal Rate Com­
mission, and any other authority of the United States which is a 
corporation and which reGeives any appropriated funds, and, 
unless otherwise expressly provided by law, any Federal agency 
established after the date of enactment of this Act, but shall not in­
clude the Agency for Consumer Advocacy; 

(9) "Federal court" means any court of the United States, in­
cluding the Supreme Court of the United States, any United 
States court of appeals, any United States district court estab­
lished under. chapter 5 of title 28, United States Code, the Dis­
trict Court of Guam, the District Court of the United States 
Customs Court, the United States Court of Customs and Patent 
Appeals, the United States Tax Court, and the United States 
Court of Claims; -

(10) "individual" means a human being; 
(11) "interest of consumers" means any health, safety, or 

economic concern of consumers, including but not limited tv the 
factors enumerated in section 2(b) (3), involving real or personal 
property, tangible or intangible goods, services, or credit, or the 
advertising or other description thereof, which is or may' become 
the subject of any business, trade, commercial, or marketplace 
offer or transaction affecting commerce, or which may be related 
to auy term or condition of such offer or transaction. Such offer 
or transaction need not involve the payment or promise of a 
consideration; . . 

.. (12) "participation" includes any form of submission; 
(13) "person" includes any individual, corporation, partner­

ship, firm, association, institution, or public or private organiza­
tion other than a Federal agency; 

(14) "State" means each of the several States of the United 
States, the District of Columb~a, the Commonwealth of Puerto 
Rico, the Virgin Islands, Canal Zone, Guam, American Samoa, 
and the Trust Territory of the Pacific Islands; and 

(115) "submission" means participation throuJ:!;h the presenta­
. tion or communication of relevant evidence, documents, argu­
ments, or other information. 

EXEM:PTIONS 

SEC. 15. (a) Thjs Act shaH not apply to the Central InteIligence 
Agency; the Federal Bureau of Investigation, or the National Security 
Agency, or the national security or intel1igence nlllctions (incl14ding 
related procurement) of the Depa.rtment of State and Defens~{j~t­
eluding the Departments of the Army, Navy, and Air Force) and the 
military weapons program of the Energy Research and Development 

() 
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Administration, to any.agel),cy action in the Federal Communications 
Commission with respect ti.> the l'enewal of any radio 01' television 
broadcasting license, or to)1 labor dispute within the meaning of sec­
tion 13 of the Ad entitled,' "An Ad to amend the .Jndicial Code !tnu 
to define and limit the jur,h;diction of coni·ts sitting in equity, and for 
other purposes," approved March 23, 1932 (29 U.S.O. 11:-3), 01' of sec­
tion 2 of the Labor M~~nagemellt Relations Act (29 U.S.O. 152), 
or to a labor a~ree~ent l'/ithin the meanh~g of section 201 of the Labor 
Management RelatlOnsAct, 1947 (29 1"S.0. 171). 

(b) This Act shall not authorize any proceeding to restrict 01' limit, 
or have the effect of '.estricting or limiting, the manufacture, sale, 
transportation, 01' pOf-session of firearms, antique firearms, ammuni­
tion, or components thereof. For the purpose of this subsection, 

.. the terms "firearms", :.lantique firearms", and "ammunition" shall have 
the same meanings Er,S in chapter 44 of title 18 of the United States 
Code: Provided, ftlinoever, that the term "ammunition" shall also 
include articles spf!dfied in section 845 (a) (5) of title 18, United 
States Oode. i 

I SEX DISCRIMINATION 
i 

SEC. 16. No pm/son shall on the ground of sex be excluded from 
participation in, {/;Ie denied the benefits of, 01' be subjected to dis­
crimination undelt any program or activity carried on or receiving 
Federal assistanl'.e under this Act, This provision will be enforced 
through agency provisions and -rules similar to those already estab­
lished, with ~'e~J~ec~ to rz.d()'l ~,iJd other discriminll;tion, unde:: title 
VI of the OIvII, RIghts Act vf 1964. However, thIS remedy IS not 
exclusive and Will not prejudice or cut off any other legal remedies 
available to a p~:i'Son alleging discrimination. 

f 
J . 

LIMITATIONS '"JRELA.TING TO SMALL BUSINESS AND FAMILY FARltIING 
INTERESTS 

I 

SEC, 17. (a) It is the sense of the Congress that small business .. and 
family farmhig interests should have their varied needs considered 
by all levels Of government in the implementation of the procedures 
provided for t;hroughout this Act. . 

(b) (1) In 'order to carry out the policy stated in subsection (a), the 
Small Busin,~ss Administration and the Department of Agriculture 
(A). shall to';the .maximum ~xtent p,ossible p~ovide smal~ bus,iness and 
famIly farmmg lllterests wIth fulllllformahon COI1Cernlllg the proce­
dures provid~ed for throughout this Act which particularly affect such 
interests, ana. the activities of the various agencies in connection with 
such provi~I:ons, and (B) shall, as part of its annual report, provide 
to the Oon~ress a summary of the actions taken under this Act which 
havepartimllarly affected such interests. 

(2) To t~e extent feasible the Administrator shall seek the views 
of small business and family farming interests in connection with 
establishinlg the Agency's priorities, IlS well as the promulgation of 
rules impV~mentingthis Act. .. 

(3) IIi//administering the programs provided for in this Act, the 
Adminisflrator shall respond in an expeditious manner to the views, 
requests;' and other filings by small business and family farming 
interests. 
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(4) In implementing this Act, due considerat.ion shall be given 
to the unique problems of small business and family farming interests 
so as not to discrini.inate or cause unnecessary hardship in the admin­
istration or implementation of the provisions of this Act. 

(5) The Administrator shall notify the Small Business Adminis­
tration in writing, prim' to intervening in a proceeding 'under section 
() of this Act, the outcome of which is likely to have a substantial 
impact on small business. Such notification shall include an appro­
priate explanation of the type 01' nature of the expected impact on 
small business. 

(6) For the purposes of this sectioll; the term "small business" shall 
have the same meanlng as provided in section 10 (a.) (4) of this Act. 

AUTHORIZATION OF Al'PJ,l.OPRIATIONS 

SEC. '18. There are authol'ized to be appropriated to carry out the 
provisions of this Act, except section 23, not to exceed $15,000,000 for 
the fiscal year ending September 30, 1978, not to exceed $20,000,000 for 
the fiscal year ending September 30, 1979, and not to exceed $25,000,000 
for the fiscal year ending September 30, 1980. Any subsequent legisla­
tioll to authorize appropriations under this Act for the fiscal year 
beginning Octooo~' 1, 1980, shall be referred in the Senate to the Com­
mittee on GOVl;,l',I?1'~el~tal Affairs and to the Committee on Commerce, 
Science, and 'J'ra!lsportation. 

EVALUATION BY THE COMPTROLLER GENERAL 

SEC. 19. (a) The Comptroller General of the United States shall 
audit, review, and evaluate the implementation of the provisions of this 
Act by the Agency for Consumer Advocacy . 
. (b) Not less than thirty ,months nor more than thirty-six months 
aftp,r the effective date oitliis Act, the Comptroller General snaIl pre­
pare and submit to the Congress a report on his audit conducted pur­
suant to subsection (a), which shall contain, but not be limited to, the 
following: 

(1) 3\n evaluation of the effectiveness of the Agency's consumer 
representation activities; 

(2) an evaluation of the effect of the activities of the Agency on 
the efficiency, effectiveness, and procedural fairness of l1ffected 
Federal agencies in carrying out· their assigned functions and 
duties; 

(3) recommendations. conoorningany legislation he deems n8l~es­
sary, and the reasons therefor, for improving the implementation 
ofthe objectives of this Act a.s set forth in section 2. 

( c) Copies of the report shall be fu~'nished to the Administrator of 
the Agency for Consumer Advocacy, the chairmen of the Senate Com~ 
mittees on Commerce, Science. and Transportation and on Govern­
mental Affairs and the chairrrian of .the Committee on Governm,ent 
Operations of the House of Representatives. 

(d) Restrictions and prohibitions under this Act applicable to the 
use or public dissemination of informatiOIi. by the Agency shall apply 
with equal force and effect. to the General Accounting Office in cal'rying 
out its functions under this section. .. 

n 
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MISOELLAl'rnOUS PROVISIONS 

SEC. 20. (a ) Nothing in this Act should be construed to limit the 
discretion of any Federal agency or court, within its authority, in­
cluding a court's authority under rul~ 24 of the Federal Rules of Civil 
Procedure, to grant the Administrator additional participation in any 
proceeding or activity, to the extent that such additional participation 
may not be as of right, or to provide additional notice to the Admin­
istrator concerning any agency proceed:llg or activity. 

(b) (1) No act or omission by the Administrator or any Federal 
agency relating to the Administrator's authority under sections 6 
(a), (d),. (f), (i), and 0),7,10, 11, and 12 of this Act shall affect 
the validity of an agency action or be subject to judicial review: Pro-
vided, That- . 

(A) the Administrator may obtain judicial review to enforce 
his authority under sections 6 (a), (d), (f), (i) ,and (j), 10, and 12 
of this Act: Provided, That he may obtain judicial review of the 
Federal agency determination under section 6 (f) of this Act 
only after fimil agency action -and only to the extent that such 
determination affected the validity of such action; 

(B) a .fJarty to any agency proceeding or a participant in any 
agency activity in which the A~ministrator intBrvened or partiGi­
pated ma:v, where .iudicial review of the final agency action is 
otherwise accorded by law, obtain judicial review.following: such 
final agency action on the grotmd that the Admimstrator's mter­
v-entionor participation resulted in prejudicial error to such party 
or participant based on the record viewed as a whole; and 

(C) any person who is substantially and adversely affected by 
the Administrator's action pursuant to section 6(f), 19(a), or 
11 of this .Act may obtain juuimal review, unless the court deter­
mines that such judicial review would be detrimental to the in­
terests of justice. . 

(2) For the purposes of this subsection, a determina60n by the Ad­
ministrator that tM result of any agency proc(>.eding or a~tiv:ity may 
substantially affect an interest of consumerS or that his intervention 
in any proceeding is necessary to represent adequately, an interest of 
consumers shall be deemed not to be a final agency actIon. 

(3) The Administrator's determination, pm.'suant to subsections 
Mn) (2), 6(a) (3), and 6(d), that an ag(mcy action may substantiallv 
affect an interest or consumers shall be subject to review during judicial 
review of a final agency action. ' 

TRANSFERS OF PROGRAMS, OPERATIONS, AND AOTIVITIES 

SE~. 21. (a) The President is hereby directed to submit, not later 
than one hundred and eightv days after the date of enactment of this 
Act, to the Congress pursuant fo chapter 9 of title 5, United States 
Code, a reorganization plan which provides for (1) the transfer to the 
Agency of those consumer .. related advocacy programs, operations, 
activities, and functions of Federal agencies which ('an be performed 
more appropriately ot with greater efficiency by the Administrator 
. jnder the aut,hotity contained in this Act, and (2) the reduction or 
abolition of those consumer-related programs not created by stat\lte, 

.I 
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operations, activities, and functions whose continuation or continua­
tion at existing levels would not promote economy to the fullest extent 
consistent with the efficient operation of the Government. Nothing in 
this section shall be in derogation of authority granted to the President 
under section 903 of title 5. The plan required by this subsection may 
be submitted to Congress without regard to the limitation in chapter 9 
of .title 5, United States Code, that no more than three plans may be 
pending before Congress at one time. . 

(b) The Administrator, pursuant to section 4: of this Act, shall be 
responsible for incorporating such programs, operations, and activities 
as may ultimately be transferred and for issuing such organizational 
directives as he deems appropriate to avoid any duplication of effort 
and to otherwise carry out the purposes of this section. 

PUBLIC PARTICIPATION 

SEC. 22. (a) After reviewing its statutory authority and rules of 
procedure, relevant agency and judicial decisions,' and other relevant 
provisions of law, each Federal agency shall issue appropriate inter­
pretations, guidelines, standards, 0 1' criteria, and rules of procedure, 
to the extent that such rules are appropriate aid :::'1'e not already in 
effecL relating to the rightsQf individuals who may be affected by 
agency action to--

(1) petition the agency for action; 
(2) receive notice of agency proceedings; 
(3) file official complaints (if appropriate) with the agency; 
(4) obtain information from the agency; .and 
(5) participate in agency proceedings for the purpose of rep-

resenting their interests. . 
Such interpretations, guidelines, standards, criteria, and rules of pro­
ced.ure shall be published in proposed and final form in 'the Federal 
Register. 

(b) Each Federal agency shall take ['.11 reasonable measures to reduce 
or waive, where appropriate, procedural requirements for individals 
for whom such requirements would be financially hurdensome, or 
which would impede 01' prevent effective participation in agency 
proceedings. 
. ( c) .'\..ny rules of procedure issued by any Federal agency pursU3,nt 
to th:" section shall be published in a form and disseminated in a man­
nerthat is designed to infurm, and that is able to be understood by, the 
geneml pUblic. . 

COST AND BENEFIT ASSESSl\J:ENT STATEItIENTS 

SEC. 2~. (a) In furtherance of the purpose and policy of section 
2 (b) (4) of this Act, and except as otherwise provided in this Act, 
each Federal agency which is authorized to promulgate rules (as 
defined in section 551 (4) of title 5, United States Code) shall prepare 
a cost and benefit assessment statement with respect to any rules to 
which section 553-(b) of title 5, United States Code, is applicable, 
\vhich are likely to lla ve a subsfantial economic impact, for the agency's 
consideration in connection with the promulgation of such rules .• Each 
Ench statement shall b~ short and concise and, together with such sup-
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porting documentation as the agency in its discretion determines to be. 
necessary or appropriate, shan consist of the following three elements: 

(1) estimated costs, that are foreseeable as a result of the effec­
tive implementation of such rule; 

(2) estimated benefits, that are foreseeable as a result of the 
effective implementation of such rule; and 

(3) the apparent relationship, if any, between such costs "lld 
oonefits. . . 

To the extent deemed practica;ble by the agency responsible for its 
preparation, each cost and benefit assessment statement slmU indicate 
in -an appendix the" assumptions, if any, which were made by it regard­
ing the means, or alternative means, and attendant costs of compliance 
with the proposed rule, including any mauiacturer's costs and con­
sumer ~osts reflected in the price of any product affected by such rule. 
Before releasing any cost and benefit assessment statement to the pub­
lic, such agency shan transmit to the Comptroller General such assess­
ment and any appendix thereto which indicates the assumption made 
rf.'garding the means and attendant costs of compliance with the pro­
posed rule including any manufacturers' costs and consumer costs re­
flected in the price of any product affected by such rule. 

(b) With respect to any proposed rule subject to the requirements of 
subsection (a), each Federal Register notice of proposed rulemaking 
shall request interested persons to submit to the applicable agency, in 
writing, comments, materials, . data, information, and other presenta­
tions relevant to the preparation of the required cost and benefit assess­
ment statement. 

( c) Each such agency shall, to the extent it deems necessary or ap­
propriate, seek to obtain comments, materials, data, information, and 
presentations relevant to the costs and benefits, if any, likely to ensue 
from effective implementation of any proposed rule, within the time 
prescribed for consideration of the proposed rule, from other Federal 
agencies and persons. No extensions of time for comment shall be 
granted solely for the purpose of receiving any such presentations 
with respect to such benefits. 

(d) Each person who contends that effective implementation of a 
proposedrul~ will result in increased or decreased costs, shall furnish 
to the applicable agency the information upon which he bases such 
assertioil, and which is in his possession, is known to him, or is subject 
to his control. Such information shall be furnished to the agency in 
such form. manner, and detail as such agency in its discretion pre­
scribes. Whenever any relevant information~ which an applicable 
agency deems neceSS1\,ry or appropriate to the preparation of a cost 
and benefit assessment statement, is or ml1y be in the possession or 
cvlltrol of a :person who may be dil-ectly affected by the proposed rule, 
(;nch agency is authorized to request such relevant information as rea­
sonably described by it, and such person shall furnish such releyant 
information promptly to such agency. Such request for information 
shall be enforceable by appropriate orders by any court of the United 
States. Such information as is furnished shall be considered a state­
ment for purpo\\es of section 1001 of title 1,8, United States Code. 

(a) A cost and benefit asst'ssment statement prepared pursuant to 
subsection (n,) shal1 be published at the end of the year in the Federal 
Register in a repol·t ,,,11ich shall contain all cost· and benefit assess-



ment statements applicable to rules promulgated during the preceding 
twelve months. All relevant information developed or received by the 
applicable agency in connection with the preparation of such state.­
ment shall be available to all interested persons, subject to theprovi­
~iOllS of section 552 of title 5, United States Oode, and other applicable 
)fw,r. 

(f) The President shall issue, pursuant to the provisions of this _ 
subsection, (1) regulations providing guidelines for Feder.al agencies 
as to the nature and content of any cost and benefit assessment state- . 
ment required by subsection (a) and (2) regulations which shall in­
sure that any agency shall be able to obtain information deemed by 
it to be necessary or appropriate to the preparation of any s'l1ch cost 
and benefit assessment statement. Such regulations shall be issued by 
the President upon the recommendations submitted to the President by 
the Office of Management and Budget, the General Accounting Office, 
and the Agency for Oonsumer Advocacy. In issuing or modifying any 
regulations implementing this section, the President shall proceed in 
accordance with the procedures prescribed by subsections (b) and (c) 
of t.he new section inserted by section 202, Public Law 93-637 (88 Stat. 
2193; 15 U.S.O. 5'7a (b), (c». The President shall provide public no­
tice of proposed rulemaking to implement this subsection within sixty 
days of the effective date of this Act, and shall issue regulations im­
plementing this subsection within one hlmdred and eighty days of the 
effective, date of this Act. After issuance of any regulations imple­
menting this section, the President shall transmit them to the Oon­
gl'ess, together with all recommendations submitted to the President 
l)ul'suant to this subsection. Such regulations shall take effect ninety 
legislative days after such transmittal to the Oongre-ss by the Presi­
dent, unless either House of Congress by resolution of disapproval, 
plU'suant to procedures established by chapter 35, title 44, United 
States Oode, and by section 101'7 of the Oongressional Budget and 
Impoundment Oontrol Act of 1974 (31 U.S.O. 1407), disapproves 
such regulations, except that Oongress may by concurrent' resolution 
modify such regulations within such ninet,y-day period, in which 
case such regulations shl-,ll take effect in such modified form. . 

(g) No Federal officer or agency shall submit proposed legislation 
to the Oongress which is likely, if enacted, to have a substantial eco­
nomic impact, unless such legislation is accompanied by a cost and 
benefit assessment statement. The statement required by thissubsec­
tion shall be 'prepared in accordance with the provisions of subsection 
( a). The requirements of this subsection may be postponed upon the 
l'equest of a committee of Congress having jurisdiction over such leg­
islative proposal, for a period not to exceed thirty days from the date 
of submission to the Congt'ess of such legislation. 

(11) In addition to the definitions in section 14 of tIllS Act, the 
following definitions shall apply witl1 respect to the provisions of 
this section.·. . , . 

(1) the term "rule" means "rule" as defined by section 4:41 ( 4:) 
of title 5, United States Code; 

(2) the term "legislation" or (llaw" means a statute of the 
United States or any amendment thereto; . . 

(3) "benefit" includes any direct or indirect tangible or in~ 
tangIble, gain or advantage which the agency, in its 'discretiori; 

'/ 'I 
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deems proximately related to the promulgation of a proposed 
regulation or the enactment of the proposed legislation. The 
term shan include such nonquantifiable benefits as the agency 
identifies and describes. Benefits may include the costs that would 
be likely to result from the agency's failure to act, but which are 
likely to be avoided by the agency's action; and 

(4) "cost" includes any dh:ect or indirect expense, including. 
component. costs of production and supply, and any loss, penalty, 

·01' disadvantage which the agency,in its discretion, deems proxi­
mately related to the promul~ati~n of a proposed re~ulation, or 
the enactment of proposed legIslatIon. The term shall Include such 
nonquantifiable costs as the agency identifies and describes. 

(i) The Comptroller General of the United States shall monitor and 
evafuate the implementation of tlus section. In addition to any other 
reports or studies made. by the Comptroller General relatin~ to this 
section, he shall, three years after the effective date of this sectIOn, con­
duct a comprehensive review of this section including an evaluation 
of the advantages and disadvantages of cost and benefit assessment 
statements and of the nature and extent of Federal agency compliance 
with this section. The Comptroller General shall prepare and submit 
to the Congress a report based on such study and review. Such report 
shall include, but need not be limited to, his recommendations as to 
the necessity or advisability of the provisions of this section, and of 
the need to amend subsection (k), or any other provision,' of this 
section. The Comptroller General· shaU, if he determines that the 
assumptions contained in any statement submitted to it pursuant to 
subsection (a) of this section are inaccurate, incomplete, or unjustified 
so report to the committees of the Senate and House of Representatives 
lllLving jurisdiction over any Federal department or agency that pre­
pared such statement. 

(j) No court shall have the jurisdiction tOl'eview, or enforce or shall 
review, or enforce and, except for the general review of the effective­
ness of this section provided for in subsection (i), no officer or agency 
of the United States, other than the agency responsible for the prepa­
ration of a cost and benefit assessme"'\t statement and the duly author­
ized cOU1mittees of the Congress, s1ritll have the authority to review, 
or enforce or shall review, or enforce, in any way. the compliance of 
Q,ny cost and benefit assessment statement with this section, or, except 
where the agency preparing such a statement.seeks to enforce in court 
its request for information, the uompliance, by such agency with any 
other i·e.quirement of this section, including the manner or proeess by 
which such statement is prepared: Provided, That a Federal court 
may, upon the request of any interested person, review and ellforce 
compliance with the provisions of this subsection. . 

(k) The requirements of this section shall supersede the require­
ments of any existing executive order imposing any economic, cost­
benefit, infiu,tionary, or other similar impact assessment requirement.. 
No requirement of this section shall a~teror supersede an:y ,Federal 
agenoy statutory requirement, regulatIOn, or lawful practIce whICh 
such agency' determines to be inconsistent with any of the require­
ments of this section. Further, no agency shall be required to prept\.l'l'. 
and issue a cost and benefit assessment statement required by this scc­
t~o~~ if information which would he contained in such statell~ellt is 
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encompassed within another statement required by law to be prepared 
in conection with the promulgation of the applicable rule. 

(l) ,The provisions of this section shall become effective one year 
after the date of enactment of this Act, unless in the interim period 
the Oongress enacts superseding legislation dealing with the subject 
matter of this section. There are authorized to be appropriated such 
sums as are necessary to carry out the provisions of this section for the 
fiscal yeilJrs 1978, 1979, and 1980. 

EFFECTIVE DATE 

SEC. 24:. (a) This Act shall take effect October 1, 1977,01' 90 days 
after the date of enactment, whichever is later or on such earlier date 
as the President sl1alI pl.'escribe and ,publish in the Federal Register. 

(b) Any. of the officers provided for in tlris Act may (notwithstand~ 
ing subsection (a») be appointed in the manner pro"ided for in this 
Act at any time after the date of the enactment of this Act. Such offi~ 
celL'S shall be compensated from the date they first take office at the 
rates provided for in this Act. " 

SEPARABILITY 

SEC. 25. If any provision of this Act is declared unconstitutional or 
the applicability thereof to any person or ch:eulllstance is held in~ 
valid, the constitutionality and effecth'eness of the remainder of this 
Act and the applicability thereof to any persons and circumstances 
shttll not be affected thereby. 
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