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CONSUMER PROTECTION ACT OF 1977

May 16, 1977.—Ordered to be printed

Mr. Risicorr, from the Committee on Governmental Affairs,
submitted the following ‘

REPORT

['To accompany S.1262]

The Committee on Governmental Affairs, to which was referred the
bill (S. 1262), to establish an independent consumer agency to protect
and serve the interests of consumers, and for other purposes, having
considered the same, reports favorably thereon with amendments and
recommends that the bill as amended do pass. :

The amendments are as follows: :

*On page 1, line 8, after the word “Government;” insert the follow-

. ing: “that regulations have been adopted and statutes have been en-

acted by the Federal Government without first securing available

information as to the estimated costs and benefits of such regulations
and statutes; and that”. :

On page 2, line 5,-after the word “marketplace.” insert the following
sentence: “Federal programs which fail to provide benefits that are
commensurate with costs thereof may be a factor in the‘economic
problems of the United States.”

On page 3, between lines 28 and 24, insert the following new para-
graph: “(H) Providing of estimates of the costs and benefits of pro-
grams and activities established by Federal Government regulations
and legislation.” ' , ’ - '

On page 3, between lines 28 and 24, insert the following new para-
graph: “(4) It is the purpose of section 23 of this Act to establish a
means for estimating in advance the costs and benefits of Federal

- legislation or rules that have substantial economic impact, and to
prevent the adoption of Government programs which entail unreason-
- able or excessive costs.” ; L

On page 3, line 24, redesignate paragraph “(4)” as paragraph “(5)”. -

On page 4, lines 9 and 10, delete the comma and the words “for a
term coterminous with the term of the President, not to exceed 4 years”.

(1)



On page 4, line 13, delete the period and insert the following words,
“and shall receive compensation at the rate now or hereafter provided
for officers and positions at Level III of the Executive Schedule (5
U.S.C. 5314).” , ‘ :

On page 4, line 186, delete the period and insert the following words:
“and shall receive compensation at the rate now or hereafter provided
for officers and positions at Level IV of the Executive Schedule (5
U.S.C. 5315.)” S : ,

On page 4, lines 23 through 25, delete the following sentence “The
Administrator may be removed by the President for inefficiency,
neglect of duty, or malfeasance in office.” ‘ :

n page 5, lines § through 8, delete subsections ¢ and d and insert
the following new subsection :

“(c) There shall be in the Agency not to exceed 5 Assistant Admin-
istrators who shall be appointed by the Administrator and receive
compensation at the rate now or hereafter prescribed for officers and
positions at Level V of the Executive Schedule (5 U.S.C. 5316).

“(d) There shall be in the Agency a General Counsel who shall
be appointed by the Administrator and receive compensation at the
rate now or hereafter provided for officers and positions at Level V

of the Executive Schedule (5 U.S.C. 5316).” ; ,

"~ On page 5, line 13, substitute & comma for the period and insert
the following words: “and shall be responsible for the efficient and
coordinated management of the A gency.” - :

On page 5, lines 17 and 18, delete the words: “subject to the Civil

- Service and classification law,. ,

On page 8§, line 81, substitute a comma for the semicolon and add
%he fo}lowing words: “subject to the Civil Service and classification
aws;.

. On page 6, line 10, delete the word “consumers” and substitute

the word “consumer”. '

On page 7, line 18, after the word “this Act™ insert the following
words: “to such extent or in such amounts as are provided in the
appropriations acts, and”. : , v \

On page 8, lines 3 through 5, delete paragraph 9 and substitute
the following new paragraph: “(9) Establish or abolish such regional,
local or field offices as the Administrator determines to be necessary
‘or appropriate to perform functions now or hereafter vested in him;”.

On page 8, line 8, after the word “accept”, insegt the fqllowing :

. words: “on behalf of the Agency”.
-On. page 8, lines 11 and 12, delete the following words: “to serve
" or assist on such committees”, . .
~ On page 9, lines 16 and 17, delete the following words: “and. the
adequacy of their resources”. ‘ ' :
- On page 9, lines 19 and 20, substitute a semicolon for the comma

and delete the following words: “and the perspective results of

alternative consumer protection programs;”.

On page 9, lines 23 through 25, delete the comma and substitute
a semicolon and delete the following words: “and a general estimate
of the”resource requirements of the Agency for the next three fiscal
" years;™ : ‘ :
_On page 10, lines 3 through 9, delete paragraph (7) and substitute
the following paragraph: “(7) Recommendations for improved con-
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sumer representation and participation in Federal agencies generally,
and to carry out more effectively the purposes of this Act.”

On 'page 10, lines 14 through 20, delete subsection (a).

On page 10, lines 21 through 24, delete all the words and substitute
the following words: “(a) The principal function of the Adminis-
trator shall be to represent the interests of consumers before Federal
agencies and courts to the extent authorized by this dect.” . .

On page 11, above line 1, insert the following: “(b) in addition, to

' the extent practicable, he shall :”. , ' ‘ ,

On page 11 and 12, redesignate paragraphs (2) through (15) as
(1) through (14). o :

On page 11, line 8, before the word “submit”, insert the words:
“communicate with the President and the Congress as to matters
affecting the interests of consumers and”. .

On page 12, line 8, after the word “of” insert the word “significant”,
and after the word “actions” insert the following words: “relating to
the interests of consumers”. _

‘On page 12, line 12, before the word “consumer” insert the word
“Federal”. ) . , ) ,

- On page 12, line 12, delete the semicolon, and add the words “re-
“lating to the purposes of this Act ;™. ,

On page 12, line 14, delete the words “including patents and in-
ventions,”. ' :

On page 12, line 18, delete the words “encourage meaningful” and
substitute the words “promote effective”.

On page 18, line 2, after the word “or” insert the following words:
“to engage in lobbying activities before”. :

On page 21, line 10, after the word “shall”, insert a comma and the
words “to the extent practicable,”.

On page 21, lines 19 through 22, delete paragraph (3) and substitute
the following paragraph: “(8) Interests of consumers which may be
adversely affected by commercial, trade or other practices by private
sector organizations or governmental agencies; and”. .

On page 23, lines 3 through 7, delete the entire sentence beginning
with the word “Where”. :

On page 23, between lines 7 and 8, insert the following paragraph:
%(2) Prior to exercising his authority under this subsection; the Ad-
ministrator shall furnish to the Director of the Office of Management.

~ and Budget the Administrator’s request for information, as defined in
chapter 35 of title 44, United. States Code, and the Director shall re-
view such request to assure that information required is not available
as a matter of public record, cannot be obtained from another Federal
agency pursuant to subsection (b) of this section and is obtained with
- a minimum of burden upon business enterprises and other persons re-
quired to furnish information, Information collected and tabulated by-
a Federal agency shall, as far as is expedient, be tabulated in a manner
to maximize the usefulness of the information to other Federal agen-
cieg and the public. If no response is received from the Director with-
-~in 30 days, tlhe Administrator may issue the interrogatories and re-
quests for reports. If the Director advises that the information required
constitutes an undue burden upon business enterprises and other per-
sons required to furnish the information, he shall promptly notify
- the Administrator of this finding and the Administrator, prior to issu-

&
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ing‘ the interrogatories or requests for reports, shall cooperate with the
Director to the greatest extent practicable to alleviate this burden.”
On pages 23 and 24, redesignate paragraphs 2 through 4 as para-

: graphs 3 through 5.

On page 36, lines 1 thrdugh 17, delete section 15. : ~
On pages 36 through 53, redesignate sections 16 through. 26 as sec-

 tions 15 through 25.

On page 87, between lines 12 and 13, insert the following new sub-

+section: “(b) this Act shall not authorize any proceeding to restrict or-

limit, or have the effect of restricting or limiting, the manufacturer,
sale, transportation or possession of firearms, antique firearms, am-
munition, or components thereof. For the purpose of this subsection,
the terms “firearm® “antique firearm”, and “ammunition” shall have
the same meanings as in clispter 44 of title 18 of the United States -
Code: provided, however, that the term “ammunition” shall also in-
%}uge ,a’u‘ticles specified in section 845 (a) (5) of title 18, United States
00e, ’ ’ DA
On page 39, between lines 7 ani 8, insert the following paragraph:
“(5) the Administrator shall notify the Small Business Administra-
tion in writing, prior to intervening in a proceeding under section 6

< of this Aecl, the ontcome of which 1s likely to have a substantial 1m-

pact on smali business. Such notification shall include an appropriate
explanation of the type or nature of the expected impact on small
bu%iness.”. 1‘ 8 rod ; N = .
n page 39, line 8, redeésignate 13 vagraph 5 as paragraph 6. ,

On pazre 39, line 13, afteg%hg, \;.,o;;t-éi,%‘Agt”tinsert the wgrds “excepl
section 24,”, Ly o .

On page 42, lines 23 and 26;and on page 43, lines 1 through 9, de-
lete subsection (a), and substitute the following subsection: “(a) The
President is hereby directed to submit, not later than 180 days after
the date of enactment of this Act, to the Congress pursuant to chap-
ter 9 of title 5, United States Code, a reorganization plan which pro-
vides for (1) the transfer to the Agency of those consumer related
advocacy programs, operations, activities and functions of the Fed-
eral agencies which can be performed more appropriately or with
greater efficiency by the Administrator under the authority contained
in this Act, and (2) the reduction or abolition of those consumer re-
Iated programs not created by statute, operations, activities and func-
tions whose continnation or continuation at existing levels would not
promote economy to the fullest exterit consistent with the efficient op-

- eration of the Government. Nothing in this section shall be in deroga-

tion uf anthority granted to the President under section 903 of Title 5.
The plan required by this subsection may be submitted to Congress
without regard to the limitation in chapter 9 of title 5, United States
Code, that no more than 3 plans may be pending before Congress at
ona time.”. ' : .
On page 52, line. 18, delete the words “upon the effective date of im-

- plementing vegulations submitted.” and substitute the following

words: “one year after the date of enactment of this Act, unless in the
interim period the Congress enacts superseding legislation dealing
svith the subject matter of this section.” ‘ :



On page 52, line 20, after the word “effect” insert the words “Octo--
ber 1, 1977 or”. «

On page 52, line 21, after the word “enactment” insert the words
“whichever is later,”. ‘ ‘ , '
e ’ : Purrose

The purpose of this bill iste protect the interests of consumers and

to promote consumer protectionin the United States. =

To achieve this purpose, the bill creates an independent Agency for .

Consumer Advocacy (ACA) to represent and advocate the interests of -
consumers before other  Federal agencies and Federal courts. The
Agency for Consumser Advocacy will also receive and transmit com-

- plaints from consumers, and develop and disseminate information
concerning interests of consumers. S ,

One of the most important reasons for the failure of Federal pro-
grams to provide full protection to consumers has been the absence of
effective and vigorous representation of consumer interests before the

“agencies which conduct and plan programs affecting consumers. The
ACA is designed to remedy this by providing such representation
before Federal agencies and courts. » i

The Agency for Consumer Advocacy will function as an advocate
and spokesman for consumer interests. It will have no authority to
directly regulate activities affecting the interests of consumers; Nor
may it dictate in any way how other Federal agencies act on matters
of interest of consumers. : ‘ o

Bacrerounp

The concepts embodied in this bill have been developed in the course
of hearings and legislative proposals for more than a decade. The bill
represents & synthesis of the best and most practical ideas put forward
during that period. : ; :

In 1961, Senator Estes Kefauver introduced a bill (S. 1688) to
estallish a Department of Consumers o represent the economic inter-
ests of consumers. In 1965, Representative Benjamin Rosenthal in-
troduced a bill (FLR. 7179) to create a Cabinet ievel Department of
Consumer Affairs, The House Subcommittee on Executive and Legis-
lative Reorganization held hearings on this proposal, during which
various approaches to improve consumer protection were explored.
Hearings on consumer protection during this.formative stage were
- also held by the House Subcommittee on Intergoyernmental Relations

and the House Government Operations Committee. (See House Re-

ports 87141, 88-445, 88-921, 90-1851, and 91-733). v
, In March 1969, the Senate Subcommittee on Executive Reorgani-

-zation commenced hearings on S. 860, a bill introduced by Senator
Gaylord Nelson to establish a Department of Consumer Affairs. This
Cabinet level department wonld have been both an advocate for con-
sumer interests before courts and agencies and a regulator of activities
affecting the interests of consumers. .~ : Lo

Most of the witnesses who appeared before the subcommittee were
opposed to the creation of a Department of Consumer Affairs. Dr.
James Goddard, former Commissioner of the Food and Drug Ad-
ministration, told the subcommittee: = - : - ;

2p-100 ' S:.Rept, 85-169 ~--2
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I do not believe that the rearrangement of boxes on & table
of organization will automatically rearrange the administra~
tive, scientifie, or judgmental sets * * * if the proposed De-
partment of Consumer Affairs were established, it would ab-
sorb o number of less-than-effective programs carried out by
less-than-committed employees. ‘

Following the hearings, & numbér ¢f new constiimer protection bills
were introduced, reflecting a refinement of the proposal which had
" been discussed at the hearings. Senator Joseph Montoya introduced
S. 8165, a bill to create an independent Bureau of Consumer Protec-
tion in the executive branch. Senator Charles Percy introduced S.
3097, which would have established an Office of Consumer Affairs in *

the Executive Office of the President and authorized the director of

the Office to advocate the interests of consumers before other Federal
departments and agencies. = : v

Senator Jacob Javits, on behalf of the administration, introduced
S. 8240 to establish both an Office of Consumer Affairs in the Execu-
tive Cffice of the President, and a Consumer Protection Division in the
Department of Justice. < ' - ' .

 The Subcommittee on Executive Reorganization held hearings on
these proposals in January and February 1970. .

On October 12, 1970, the .Committee on Government Operations
reported a clean bill, S, 4459, incorporating a number of ideas from
previous proposals. The committee decided that the advocacy fune-
tions on behalf of the interests of consumers should be placed in an
independent agency. ; o

S. 4459 reflected not only the ideas in the proposed legislation be-
fore the committee, but also many concepts from other legislation.
Senenator Lee Metealf’s Utility Consumer bill (8. 2959) and Senator .
Edward Kennedy’s Public Counsel Corporation bill (S. 8434) both
incorporated the idea of an independent advocate for the interests
of consumers. The coordination function given the Office of Con-
sumer Affairs derived not only from the bills introduced by Sen-
ators Percy, Nelson, and Javits, but also from a bill introduced by
Senators Birch Bayh and Joseph Tydings (8. 2045) to establish
a permanent Office of Consumer Affairs. o :

In addition, S. 4459, as reported by the Committee on Government
Operations, created a program of grants to aid State and local
consumer protection programs. This concept originated with S. 861
introduced by Senator Javits. : g :

. After the Committee on Government Qperations reported the bill,

it was referred to the Commitiee on Commerce where a- number

of amendments were added which strengthened the bill. The Com-

merce Committee reported the bill on November 25, 1970 (see Sen- -
ate Report 91--1365). On December 1, 1970, the Senate passed S. 4459
by a vote of T4-4. ~

During the 91st Congress, a similar bill, HL.R. 18214, introduced by
Representative Rosenthal was reported by the House Government
Operations Committes by a vote of 31-4. In the Rules Committee,
however, the bill failed by a tie vote to obtain a rule to permit floor
consideration. : ‘ e

In the 92d Congress, Representatives Holifield, Dwyer, Rosenthal,
and other members of the Committee on. Government Operations
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introduzed if’éentical bills, H.R. 14, 15, and 16 similar to the legisla-

tion reported by that committee in the previous Congress. After
hearings and executive consideration, the Subcommittee on Legis-
Jation angd Military Cperations reported a clean bill. H.R. 10835.
‘The bill was reported on September 30, 1971. On October 14, 1971, the
House passed it by a vote of 344-44. . ' 7
- Similarly, in the 92d Congress, the Subcommittee on Executive
Reorganization and Government Research held hearings on S. 1177
- cosponsdred by. Senators Ribicoff; Javits, and Percy. On August 17,
1972, the Committee on Government Operations ordered reported S.
8970, 2 clean bill. 8. 3970 was reported on September 8, 1972 (see

Senate Report, 92-1100), and debated during September 1972. Three

~motions to invoke cloture failed and the legislation was not again
- congidered in the 92d Congress. o ‘

Bennett, Helms, Sparkman, Talmadge, and Thurmond introduced S.
1160 on March: 8, 1973.  Joint hearings before the Subcommittee on
Reorganization, Research, and International Organizations of the
Committee on Government Operations, and the Subcommittee on
Consumers-of the Committee on Commerce, took place on March 21,
23, 27, 28, April 5, and June 28, 1973, ' ‘

*:On March 28, 1974, the Subcommittee on Reorganization Research,

. and International Organizations ordered reported to the full Com--

mittee on Government Operations, S. 707, with an amendment in the
‘nature of a snbstitute. The bill so reported deleted or modified a num-
‘ber of the major provisions contained in 8. 707 as originally
~introduced. ) B

On April 2, 9, and 10, 1974, the Committee on Commerce considered . _

8. 707 in executive session and ordered S. 707 reported with an amend-
ment In the nature of a substitute. » o

The full Committee on Government Operations considered S. 707
in open session on May 17, 1974, and otdered S. 707 reported with
-amendments on May 16, 1974. S. 707 as reported by the full committee

was identical in most respects to the bill approved by the Reorganiza-

tion Subcommittee and by the Cominerce Committee.

8. 707 was reported on May 28, 1974 (see Senate Report, 93-883)
- and debated during July, August, and September, 1974, Four motions
to invoke cloture failed—fourth motion on a vote of 64 to 34—and
the legislation -was not again considered in the 98d Congress.

In the 94th Congress, Senators Ribicoff, Javits, and Percy introduced
S.'200 on January 17, 1975, for themselves and 38 cosponsors. Hearings
before the Committee on Government Operations took place on Feb-
ruary 20 and 24 and March 6,1975. On March 10 and 12, the committee
considered S. 200 in executive session and ordered the bill reported
with amendrents. : : A o ‘

On May 7, the Senate began consideration of S. 200. A motion to

invoke cloture motion was passed on May 13 by a vote of 71 to 27 and
8. 200 as amended, passed the Senate on May 15 by a vote of 61 fo 28.
On June 38, the bill was referred to the House Committee on Govern-

‘ment Operations, which reported HLR. 7575 to the House, as amended,

on July 30. On November 6, the House passed HL.R. 7575 by a vote
of 208 to 199. FLR. 7575 was then vacated and 8. 200 was passed in

o~ - - o

In the 93d Congress, Senators Ribicoff, J avits, Percy, Magnuson, -
Moss, and Cook introduced S. 707 on February 1, 1973. Senators Allen,

N

e



8

lieu after being amended to contain the language of the House bill
as passed. No further action was taken in the 94th Congress.

In the 95th Congress, S. 1262 was introduced by Senators Ribicoff,
Javits, and Percy on April 6, 1977 for themselves and nine cosponsors.
Hearings before the Committes on Governmental Affairs took place
on April 19 and 20. On May 10, 1977, S, 1262 was ordered reported
with amendments, The bill reported is almost identical to 8. 200 as it
passed the Senate in May 1975. '

Magor Drererexces Berween S. 200 As PASSED BY THE SENATE AND
, S. 1262 As Reportep BY THE. COMMITTEE :

A brief summary of the major differences between the present legis-
lation and S. 200 as passed the Senate is provided below : '

1. Review of interrogatories ‘
-8. 200 required the Comptroller General to review for burdensome-

~ ness requests for information pursuant to section 10.

S. 1262 requires the OMB to review requests for information for
burdensomeness. '

2. Ezemption for agricultural proceedings : o
S. 200 contained an exemption in section 16 which prohibited the
administrator from: intervening or participating in proceedings or
activities involving agriculture matters,
5. 1262 deletes this exemption.
3. Exemption for Alaska pipeline = ; :
S. 200 contained an exemption in section 16 which prohibited the
administrator from intervening in any agency or judicial proceeding
- with respect to any oil or natural gas pipeline in the State of Alaska.
S. 1262 deletes this exemption. o

4. Limitations relating to small business and family farming

interests

Section 18 of S. 200 required the administrator to take into consid-
eration the special needs of small businesses in administering programs
under the act. S :

8. 1262 expands the requirement for special consideration to include

. family farming interests. In addition, the administrator is required to
notify the Small Business Administration prior to intervening in pro-
ceedings which are likely to have a substantial impact on small
businesses.’ : Lo S :

5. Transfer of programs, operations, and activitics :

S. 200 in section 22, authorized the transfer of the Consumer Prod-

~uct Information Coordinating Center of the General Services Admin-
istration to the ACA. In section 25, the OMB and the Congressional
Budget Office were required to transmit annually to the Congress
reports on the amount of funds expected to be allocated to any office
representing consumer interests. — o
5. 1262 deletes these two provisions and provides in section 21 a

requirement that the President submit to the Congress not: later than
180 days after the enactment of the act, a reorganization plan provid-
ing for (1) the transfer to the ACA of consumer related advoeacy pro-

‘grams which can be better performed by the new Agency and (2)
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the reduction or abolition of consumer related programs whose contin-
uation - would not promote economy in the Government. o

6. Term of office of Administrator :

S. 200 provided for the appointment of an Administrator for a 4-
year term coterminous with the term. of the President and provided
that the Administratory would be removable by the President only for
inefliciency, neglect of duty, or malfeasance in office. < : :

S. 1262 deletes these provisions. : '

7. Effective date of cost and benefit assessment statement

S. 200 provided in section 24 that the requirement that all agencies
prepare cost and benefit assesment statement would become. effective
upon the effective date of implementing regulations submitted pursu-
ant to the section. : ‘ '

5. 1262 provides that section 23, which requires agencies to prepare
cost and benefit assessment statements, would become effective 1 year
after the date of enactment unless in the inferm period the Congress
enact superseding legislation dealing with the same subject matter.

Descrrerron AND NEEDS
THE NEED FOR THE LEGISLATION

Agencies of the Federal Government make decisions every day which
have a direct impact on consumers. These decisions are reached nnder
statutes which require the decisionmaker to act in the best interest of
the public, including the over 216 million Americans who are con-
sumers. Yet in many cases, Giovernment: agencies now act without even
directly hearing from consumer representatives. This legislation will
help Federal agencies better meet their present statutory responsi-
bilities by assuring that before such agencies act, they will be familiar
with the views and interests of the consumer. :

Despite the importance to the country’s welfare that the Federal
Government protect the interests of consumers, committees of Con-
gress, the Gerneral Accounting Office and other Federal agencies, spe-
cial commissions, consumer organizations, responsible business.orga-
nizations, and newspapers are continually documenting the failure of
Federal programs to adequately consider the interests of consumers.
The commitfee is convinced, on the basis of numerous hearings it hus
held over the last 7 years, that a chief reason for this failure is the
present lack of effective representation of consumer interests before
Federal agencies. The major factor responsibli - for the absence of effec-
tive consumer representation is the unique nature of such interests.

Consumers are usually poorly arganized, underfunded, and ill-
equipped to present an effective case before Federal agencies. Rarely is
a single consumer issue sufficiently important to prompt consumers
to go to the trouble to organize and undergo the expense necessary to
assure effective representation of their views. Frequently, consumers
never.even learn until it is too late about decisions the Federal Gov-
ernment is proposing to take affecting consumers. Those who are in-
formed and who do feel strongly about any particular consumer in-
terest all too often feel powerless when they consider the difficulty of
organizing into an effective group, like-minded citizens scattgred 201085

A
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the whole country. Even if consumers succeed in making their views
known in one case, there are thousands of other matters affecting
consumers which must at the same time be ignored.

On the other hand, effective representation by business interests in
matters affecting consumers is virtually assured since the same decision
that may make only 2 cents or 3 cents difference to a consumer, may
determine whether & business or an entire industry is able to increase
its profits. Business interests can thus concentrate on the few matters
affecting consumers which are of direct'concern to them. In these cases
they are financially able and ready to undergo great expense to
assure that their views ars heavrd. ) :

The imbalance between consumer and business representation before
Federal agencies is chiefly responsible for the failure of the Federal
Government to consider adequately the interests of consumers. Federal
agencies are confronted with the difficult task of balancing a number
of different interests. Often, as well, they take action in areas where
decisions must rest on a great deal of detailed and highly technical in-
formation. In the absence of participation by other informed parties,
the agences thas become dependent on the industries themselves to pro-
vide and interpret the necessary information and proposals for action.-
Understandably, such agencies find it difficult to reach a decision in
the best interests of the entire public when they thus hear from only one
or two sides of a many faceted problem. No decisionmaker, no matter
how honest and competent, can be expected to take full and accurate
account of interests if their views are not presented in an effective
manner.

DESCRIPTION OF THE LEGISLATION

The committee has concluded that one effective way to remedy the
inevitable imbalance between representation of business and consumer
/interests is the creation of an independent nonregulatory agency to
represent consumer interests. To assure an effective voice for con-
sumers in the regulatory process, it is necessary to create a consumes
advocate authorized to speak on behalf of the consumer.

The: solution proposed by this legislation avoids: creating yet an-
other large Government agency with authority to issue its own rules
or regulations, or to have any other power to regulate commerce in .
order to directly protect the interests of consumers. Similarly, the com-
mittee believes that the solution to the problem does not lie 1n expand-
ing yet further the size and budgets of existing agencies. No matter
how big it becomes, or how much money it spends, no single Federal
agency can be expected to act adequately as both a decisionmaker and
ns a critic of its own decisions. ,

This legislation would assure that there will be in the Federal
Government a relatively small number of professionals who can,
on a case by case basis, provide Federal agencies with information
and data on behalf of the consumer which the Federal agency needs
to make & fully informed decision. This legislation thus rests on the
~ traditional belief in this country that the way to assure as fair a
decision as possible is to let advocates for the different sides make the
best arguments each can. It will be up to the regulatory agency or other
decisionmaker, not the ACA, to decide from among the arguments
made where the best solution to the problem lies, :
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The committes thus wishes to emphasize strongly that the Agency
for Consumer Advocacy will have no regulatory or decisionmaking
authority. The legislation neither grants to the ACA any regulatory
" authority taken from any existing authority, nor changes any of the -
substantive Jaw which regulatory agencies now apply. No agency is
under any obligation to decide any matter in accord with a position
taken by the ACA. The new agency will have no authority to overrule
on its cwn the decision of any other agencies. For example, the act
would not undermine, in any way, the prosecutorial discretion tradi-
tionally exercised by the Department of Justice, nor would it require
disclosure of information which would hinder the Department’s abil-

_ ity to prosecute in future cases, ‘

- In ovder to effectively represent consumer interests, the act provides
the Administrator of the ACGA with the authority to participate in
both formal and informal proceedings of other Federal agencies. When
the ACA intervenes as a party in formal agency proceedings, it will
enjoy the same rights, and suffer the same rvestraints, as any other
party in the proceedings.

Many agency decisions, however, are not made in formal proceedings.
One expert on administrative law has in fact estimated that as much
as 90 percent of the Government’s work is conducted outside the
boundaries of the Administrative Procedure Act. In some instances,
the most important agency decisions insofar as consumers are con-
cerned may 1nvolve decisions not to investigate or take other action.
The act therefore also gives the Administrator the right to participate
by submitting written or oral views, and other relevant material, to the
agency considering in an informal proceeding a matter affecting con-
sumers. Participation by ACA in informal proceedings parallels the
opportunity private persons now have to consult informally with
- agency officials about matters affecting them. .

To make ACA’s rele as an advocate complete, the act also gives the
ACA the right, like any other person aggrieved by a final agency
action, to seek judicial review of agency decisions. Similarly, it per-
mits the ACA to intervene in suits already brought involving agency
proceedings affecting consumers. When both a Federal agency and
private persons present arguments before a court which do not ade-
quately consider the rights of consumers, the ACA will be able to
argue for the consumer. . : o '

Apart from its responsibility to represent the interests of con-
sumers, the Agency for Consumer Advocacy will also act as a clear-
inghouse for complaints individual consumers have against business
enterprises. Again, the ACA will have no authority to force business
to take any action in response to such complaints. Rather, the ACA
will only make sure that the appropriate Federal and State sgencies
with authority to take any necessary action, and the business enter-
prise complained about, know about the complaint. The committee
does not intend for the ACA, to encourage complaints by consumers
to the ACA, which would interpose an unnecessary intermediate step
" between the complainant and the person or ageney capable of rgsolv-
ing the complaint. Rather; the ACA would channel those’complaints
received from persons who do not know where in the G_OVernmentg to
direct their complaints or who otherwise feel that it would be im~
portant for the ACA to receive their complaints. ‘ .
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Finally, the ACA will have authority to collect and disseminate pub-
licly information of interest to consumers. o .

To agsure that the ACA wil have the information it needs, the act
gives the Agency access to certain data held by other agencies. If it
cannot obtain the information from other agencies or public sources,
the ACA may also solicit directly from private parties answers to spe-
cific questions. Detailed safeguards are established to assure that the
confidentiality of any information is gunarded, and that in all respects
ACA is not able to act in a way that injures the rights of businesses
or other private persons. Small businesses are exempted from com-
pulsory disclosure of information except in the case of imminent and
substantial danger to consumer health or safety.

RESPONSIBILITIES OF AGENCY TO GOVERNMENT AND PRIVATE INTERESTS

It is evident that the Federal Governemnt makes every day a large -
number of decisions that substantially affect the interests of consum-
ers. Because of its limited resources, the ACA will not be able to rep-
resent the interests of conswmers in every case. Participation by ACA
representatives would be limited to those situations where the Admin-

" istrator determines that the interests of conswmers are not being ef-

fectively and adequately represented. ‘

In most instances, such as in an FTC false or misleading advertis-
ing case, the consumer interest is clear and unitary. However, the
committee also recognizes that on occasion there may be more than
one possible consumer interest involved in proceedings in which the
ACA participates. Where these interests are not conflicting, the ACA
will be able, if it wishes, to represent all such interests at the same
time. If a conflict does arise, the ACA may be able to propose a solu-
tion which reconciles the differing consumer interests; or, one ron-
sumer interest may already be represented by another party, thereby
permitting the ACA to concentrate on the important consumer interest
that is being ignored. It may happen that an instance might arise in
which none of these solutions will be available to the Agency. In such
circumstances, the ACA. may conclude that the best way to advance
consumer interests is to assure that the decisionmaker is‘aware of all
the important, conflicting consumer interests without advocating that
any one of the interests be favored at the cxpense of the others.

The committee does not believe that the large number, diversity,
and occasionally conflicting nature of consumer. interests present a
serious problem. Rather, this fact guarantees that the ACA will set
its priorities for action with extreme care so as to make best uge of its
limited risources. . , : -

This act is not intended in any way to replace the role now played
by other consumer representatives. Because the yearly number of
agency proceedings affecting interests of consumers is many times
what ACA, with its limited resources, could possibly participate in,
other consumer representatives both in and out of Government will
still have a very important role to play. One long range purpose of
this legislation 1s, in fact, to encourage consumers to represent their
own interests before (Government agencies; so that the ACA’s role
may be kept to a minimuam. ‘ .
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Finally, it is important to emphasize that this act is intended as a
“pro good business” as well as “pro consumer” bill. Asthe interests of
consumers are more fully articulated, it is hoped that it will become
apparent to all businesses that the interests of consumers and business
need not be inimical to each other. By helping to eliminate the few

“examples of bad business practices wherever they occur, and by helping
to education and inform the consumer, the ACA. will also help the
great majority of honest businesses in any industry which sell good,
dependable produects and services. The act should promote business by
giving the consumer confidence to rely on the produects and services
he buys and the sellers he does business with. ‘ '

In many cases ACA may actively support the same position as one
of the various business interests which are parties to an agency pro-
ceeding. For instance, it may join with industry representatives in
opposing an ICC route change for trucks which could ‘ircrease the
price of consumer goods. The door of the ACA will always be open
to representatives of business, as well as consumers, who wish to make
their views known to the Agency. The bill specifically refers to the
importance of the ACA taking the views of small businesses and fam-
ily farming interests into account. ‘ i ' '

CONCLUSION

When the Federal Government acts without adequately consider-
ing the intcrests of consumers, the welfare of the whole country suf-
fers, for such decisions directly affect the prosperity, the safety, and
the health of the entire country. When a plane crashes because of de-
fective equipment which a Federal agency knew about, but failed to
order replaced, the entire country pays a terrible price in the number
of lives lost. When the Justice Department improperly exempts com-
panies from the antitrust laws, competition is injured, prices rise, and
the whole economy suffers. o R : .

‘Representation of an interest so vital to the public welfare as that of
the consumer is too important to be left to chance, or to Federal agen-
cies whose chief area of responsibilities and chief contacts are not
with consumers, but ‘with business interests. o

The ACA represents a positive step toward righting this imbalance
at a fraction of the cost already spent by Federal agencies on the reg-
ulation or promotion of business interests. There should be no con-
cern that the ACA could create an undue bias in Government agencies
in favor of consumers, or that the agency will hamper the ability of
the Federal Government to operate effectively. '

The only power the Agency will have will be derived from the .
strength and validity of the argumeénts it advances on- behalf of the
consumer. Tts actions will be governed by legal rules and precedents
developed over many years to protect the interests of all parties and
to assure the smooth functioning of Government.

This country has traditionally relied on the adversarv system to pro-
duce governmental and judicial decisions that are as fair, and as con-
sistent with the public interest, as possible. This act does no more than
to make this adversary process more complete by including in its rep-
resentatives of interests heretofore largely neglected, ' e

20-108 S,Rept, 85-160 «-#'3
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SECTION-BY-SECTION 'ANALYSIS

SECTION 1. SHORT TITLE -

This section provides that the act may be cited as the “Consumer
Protection Act of 19777, T

SECTION 2. STATEMENT OF FINDINGS AND PURPOSES

The Congress finds that the interests of the American consumer are
inadequately represented and protected within the Federal Govern-
ment, and that such representation and protection are essential to the -
fair and efficient functioning of a free-market economy. As a rvesult
of this lack of effective representation before Federal agencies and
courts, consumers suffer personal injury, economic harm, ‘and other
adverse consequences. ,

The Congress declares that an ACA could help the Federal agen-
cies in the exercise of their statutory responsibilities in a manner con-
sistent with the public interest bv protecting and promoting the -
interests of American consumers. To this end, it is the purpose of
the ACA to represent the interests of consumers before Federal

“agencies and courts. In addition, the ACA is empowered to receive

and transmit consumer complaints, develop and disseminate informa-
tion of interest to consumers, and perform other functions to protect
and promote the interests of consumers. . ,
‘The authority granted to the Agency for Consumer Advocacy is not
to be construed to supersede, supplant, or replace the jurisdiction,
functions, or powers of any other agency to discharge its own statu-

- tory responsibilities according to law.

Specifieally, the purpose of the act is to promote protection of con-
sumers. with respect to the safety, quality, purity, potency. healthful-
ness, durability, performance, reparability, effectiveness, dependabil-
ity, and cost of real or personal property or tangible or intangible
goods, services, or credit. ,

The objectives of the act include the preservation of consumer
choice in a competitive market, prevention of unfair or deceptive
trade practices, maintenance of truthful and fair advertising, promo-
tion, and sales practices by a producer, distributor, lender, retailer, or
other supplier of property, goods, services, and credit. The act is also
designed to promate the protection of consumers through encouraging
the furnishing of full, adeauate, and clear instructions, warnings, and
other information by suppliers concerning their property, goods, sery-
ices, and credit offered or sold. and through encouraging the protection

~ of the legal rights and remedics of consumers.

In all cases, the purpose of the act is to be carried out through
advocacy before Federal agencies and Federal courts, and through
developing and providing the public with information of interest to
it. In no way does the act grant power to the Agency for Consumer
Advocacy to regulate commerce. _

The Congress also finds that some regulations have been adopted
and some legislation has been enacted by the Federal Government
without the applicable Federal agency securing, prior to adoption
or enactment, available information regarding the estimated costs
and benefits of such regulations or statutes. Such regulations and
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~legislation by failing to provide benefits which are commensurate
with-costs, may be a factor in the economic problems of the United
States. Because of this, the purpose of section 23 of the act. is to
establish a means for estimating, in advance, the costs and benefits
~of Federal legislation or regulations which have a substantial eco-
-pomic impact, in order to determine which programs entail unreason-
able or excessive costs, This finding and purpose relate only to sec-
tion 23 of the act and in no way affect the jursdiction or mandate of
the Agency for Consumer Advocacy. S ’
As stated in section 2(b) (4) of the act, it is the intent of the Com-
mittee that Federal agencies be required to prepare a cost and benefit
assessment “in order to determine which Government programs entail
unreasonable or. excessive costs.” It is expected that the cost and bene-
fit assessmehts prepared pursuant to section 28 will assist the agency
in its consideration of a proposed rule or proposed legislation. .-

. SECTION 8. ESTABLISHMENT -~

This section establishes the Agency for Consumer Advocacy as an
independent; agency of the United States within the executive branch.
The term “independent” reflects the belief that the Agency shall be
independent of the remaining agencies in the executive branch as
must indeed be the case. ACA could not be an effective advocate if it
were subject to direction by other officers in the executive branch.

The Agency is to be headed by an Administrator, appointed by the
President, by and with the advice and consent of the Senate. The
appointee is to be an individual who, by reason of his training, ex-
perience, and attainments, is especially qualified to represent the
interests of the consumers independent of any business or consumer
interest group in the private sector, and independent of other execu-
tive branch agencies. ' , - N

A Deputy Administrator appointed by the President by and with
the advice and consent of the Senate, shall perform such functions,
powers, and duties as may be prescribed by the Administrator and shall
act for him during his absence. - R

S. 200, reported by the committee in the 94th Congress, contained
a provision which required the Administrator to be appointed for
a 4-year term, and be removable only for good cause. While that
provision has been deleted from the current bill, the committee feels
strongly that the Administrator should exercise complete independ-
ence in his representation of the interests of consumers under this
act, In requesting this change, the President stated in his consumer
message to the Congress on April 6, 1977, “Accountability within
the executive branch is necessary to insure that the Agency will be
as vigorous and effective as the people expect. It will not undermine
the independence of Agency’s representational role,” .

The nature of the mission of this Agency——to advocate the inter-
ests of consumers bitinse other Federal agencies and courts—is such
that in order .t carry out the purposes of this act, the Administrator,
must make' itls representations independent of the specific policies
of any otherofficials of theexecutivebranch, - -~ .o oo

It is, of course, the responsibility ¢f the departments and agencies
with decisionmaking authority to make a determination of what course

n
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of action to take. However, it is the responsibility of the Administrator -
of the ACA to independently advocate consumer interests before such
departments and agencies. In order to insure this role, the Adminis-
trator must be free to decide how to best represent consumer interests.
The Administrator isnot required to promote the views of any indi-
vidual in the Government. ‘ . .

Section 3(b) prohibits any officer or employee of the Agency for
Consumer Advocacy from having any conflict of interest while serving
‘- in his official position. L B R

This subsection bars an ACA. employee from engaging in “other
interests, inconsistent with his official responsibilities.” The definition
of “interests of consumers” in section 14(11) sets the bounds of ACA’s
jurisdiction and authority, and the prohibition of section 3(b) should
be read in conjunction with this definition. Other Federal statutes es-
tablishing conflict of interest law for Federal employees, such as 18
U.S.C. 208, shall govern the Agency’s responsibility under this section.
Such provisions -will permit the Administrator to publicly waive the
conflict of interest laws under certain specified conditions. ,

It is envisioned that the Administrator will establish conflict of in-
terest regulations which clearly delineate the limitations on an em-
ployee’s outside business activities or employment. Such regulations
will insure that no individual is employed by the ACA if his back-
. ground, experienge, and interests are inconsistent with the public
interest, . - ‘ ‘ .

- Section 3(c) authorizes the Administrator to appoint as many as
five assistant administrators who shall have such responsibilities as the

Administrator designates. ‘
Section 3(d) provides for the appointment of a general counsel by

the Administrator to serve as the chief legal officer of the Agency for-

Consumer Advocacy. S L o
Section 3 also establishes executive schedule pay levels for the Ad-

ministrator, Deputy Administrator, General Counsel, and Assistant

" Administrators. The Administrator will hold an executive ITI posi-

tion, the Deputy Administrator an executive IV position, and Gen-
eral Counsel and Assistant Administrators executive level V positions.

| BECTION 4. POWERS AND DUTIES OF THE ADMINISTRATOR -

Section 4(a) states that the Administrator is responsible for the
exercise of the powers and the discharge of the duties of the Agency.
- Section 4(b) states that in addition to any other authority conferred
upon him by this act, the Administrator 15 given the following cus-
tomary administrative powers and responsibilities conferred upon
Federal agency heads: appointing and supervising of personnel, in-
cluding experts and consultants, in accordance with the Civil Service
and adminjstrative expense laws; appointing members. of advisory
committees; promulgating rules necessary to carry out his functions;
utilizing, with their consent, the services or personnel or facilities of
other Federal, State, regional, local, and private agencies; entering into
contracts; accepting voluntary services; adopting an official seal ; estab-
- lishihg necessary regional offices; condueting conferences and hear-
ings; accepting unconditioni] gifts or donations; designating repre-
sentatives to serve or assist on approprite committees; and .perform-
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ing other administrative activities which are necessary for effective
fuifiliment of the Administrator’s duties and functions under the act.
Section 4(b) (8) authorizes the Administrator to appoint advisory
committees composed of private citizens including consumer and
business representatives and officials of the Federal, State, and local
governments as he deems desirable to advise him with respect to his
functions under the act. In order to effectively represent censumer
interests under the act, the committee believes it 1s important that
the Administrator choose persons to-serve on such advisory commit-
tees whose training, or experience, and whose motivation particularly
equip them to assist the Admimstrator. For example, in choosing
consumer representatives, the Administrator should seek individuals
who, by their background and experience, evidence a special commit-
ment and understanding of consumer interests. :
Section 4(c¢) states that Federal agencies, upon request of the
Administrator, are to provide the ACA services aid other support to
the greatest extent practicable. _ IR .
Section 4(d) requires the Administrator to submit an annual re-
port simultaneously to the Congress and the President. This report
is to be submitted directly by the Administrator without prior clear-
ance or review by any other agency. In addition to reviewing the ACA
activities, the report will cover major Federal administrative and
court; actions affecting the interest of consumers, and the assistance
given to the ACA by other Federal agencies, in carrying out its statu-
tory mission. It will also address the performance of Federal agencies
in enforcing consumer protection laws and in otherwise protecting
the interests of consumers. o o T
The report will also indicate the present level of funding of the
ACA, the distribution of appropriated funds for the current fiscal
year, and recommendations for improving participation by consumers
before Federal agencies. The report will also include suggestions for
additional alternative programs and authority. ' L
The purpose of this annual report is to provide Congress, on a
yearly basis, with a detailed document which will facilitate Congres-
sional oversight of the Consumer Protection :Act. It is expected, that .
the report will include whatever information is necessary for the
.President and Congress to evaluate comprehensively the effect of the
Federal Government’s policies on the interests of consumers.

' SHOTION 5. FUNGTIONS OF THE AGENCY -

Section 5(a) states that the principal function of the Administrator
shall be to represent the interests of consumers before Federal agencies
and courts to the extent authorized by the act. Section 6 sets forth
the specific authority noted. In order to insure that the agency is as
effective as possible in its utilization of its limited resources, the
committee feels strongly that the Administrator should allocate the
. agency’s resources in order to maximize the effectiveness of the rep-

resentational function stated in section 5(a) under this act. While
the Administrator has many other functions described ‘in- section
~ 5(b), the Administrator shall allocate resources for such functions
- _in proportion to the extent to whigh carrying out such functions will
assist the Administrator .in the agency’s representational activities, - -



18

‘Section 5(b) sets forth such additional functions in paragraphs 1
through 14. The functions listed in paragraphs 1 through 5 are de-
scribed in greater detail elsewhere in this report. These additional
functions include: o S

(1) conduet and support research, studies, and testing;

. (2} submit annual recommendations to the Congress and the
President on measures to improve the Federal Government pro-
tection and promotion of consumer interests; -
' (3) obtain information and publish-and distribute materials
toinform consumers of matters of interest to them; T

(4) receive and transmit complaints from consumers;

(5) conduct conferences, and investigations including eco-
nomic surveys, concerning the needs, interests; and problems: of
consumers. ' ' : o

Paragraph (6) directs the Administrator to cooperate with State
and local governments and encourage private enterprise in the promo-
tion and protection of the interests of consumers. While, under sec-
tion 6(g), the Administrator is specifically prohibited from formally
intervening or appearing in State or local agency or court procéedings,
it is the intention of the committee that the Agency assist in the pro-
motion of the interests of consumers at the State and local levels
to the extent that budgetary priorities allow. As will be discussed,
section 6(b) specifically empowers the agency to provide such
assistance; ' ' ‘

Paragraph (6) also requires the Administrator to encourage private
enterprise in the protection of consumers. American business can play
an important role in improving consumer protection in this country,
and many businesses are already doing so. This provision emphasizes
- that the goals of the ACA will be entirely consistent with the interests
-of the vast majority of business interests and that the promotion of

good business 1s not only good for the consumer but also good for
business; _ ; .

- Paragraph (7) specifies the role of Congress in functions of the
ACA. This paragraph requires the Administrator to inform the appro-
priate committees of Congress fully and currently of the activities
of the ACA and to testify upon request or upon his own initiative
before the appropriate committees of the Congress on matters affecting
the intersts of consumers. : ‘ :

. This language makes clear that the Administrator has an affirma-
" tive obligation to keep Congress informed of his activities and about

all .matters substantially affecting the interests of consumers. The
Administrator need not await a formal invitation to testify before
congressional committees, but he may request the opportunity to
appear. In view of the ACA’s need for independence, the committee
would expect that testimony prepared or submitted by the ACA is
not subject to prior clearance or review by any other agency. The
Administrator may not withhold information from individual mem-

‘ber of Congress. .~ =~ . v _ ' : S

~.'The committee s of the strong opinion that this provision is not a

license to lobby the Congress with appropriated funds. The ACA
will be subject to the same limitations on lobbying as other Federal

~ agencies f(e.g., see 18 U.8.C. 1913 and 31 U.S.C. 15).
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One of the reasons for the failures of administrative agencies to
perform well has been the lack of congressional involvement in over-
sight after passage of the legislation establishing the agencies. Regular
consultations with the appropriate congressional committees and
members will help both the ACA and the Congress to perform their
jobs. Appropriate committees will include not only the committees
reporting this -legislation, but also the committees overseeing the

performance of agencies before which the Administrator is appearing. -

" Paragraph (8) directs the Administrator to publish a consumer
register to provide consumers with information useful to them, in-
cluding impending Federal governmental actions which may affect
the interests of consumers. This publication, written .in language
readily understandable by ¢onsumers, will better enable consumers
and consumer groups to be present and participate in hearings and
discussions on matters of interest to consumers. Publication of this
register and encouragement of participation by consumers in the
governmental decisionmaking process, 1s fully consistent with the

. purposes of this legislation. The ACA will not be the sole advocate of
the interest of consumers. The ACA will not have the resources to
perform so large a job, nor would it be desirable to centralize all con-

- sumer advocacy in & Government agency. In this and in many other
places in this act, the intent is to preserve and encourage private
participation by consumers in governmental processes,

Paragraph (9) directs the Administrator to encourage the adop-
tion and expansion of effective Federal consumer education programs.

Paragraph (10) directs the Administrator to encourage the appli-
cation and use of new technology, for the promotion and protection
of the interests of consumers, This information can be especially use-
ful in agency and court proceedings involving technical and scientific
questions. ; ; a '

- Paragraph (11) provides that the Administrator shall encourage
the establishment and development of informal dispute settlement |
procedures involving consumers. ‘ S S

The committee recognizes that private enterprise and some gov-.
ernment agencies are in the process of developing systems for more
efficient resolution of consumer complaints. For examplé, the securities
industry, at the behest of the SEC, has undertaken the task of de-
veloping a complaint resolution system for small investors. That
system 1s being developed-through a conference comprised of repre-

“sentatives of securities industry, self-regulatory organizations, and
the investing public. The committee believes that it would be useful
for the Administrator to encourage the speedy implementation-of
such consumer complaint resolution systems and would encourage
such efforts, : R ‘ _ -

Paragraph (12) requires the Administrator to promote effective
participation by consumers in the activities of the. ACA. ~

Paragraph (13) requires the Administrator to coordinate its activ- .
-ities with the activities of other executive departments and agencies. .

Paragraph (14) grants the Administrator authority to perform
such other related activities as he deems necessary in order to fulfill
his duties and functions. This provision, for example, confirms the

Administrator’s authority to attend meetings of advisory committees, -

“consumer boards, task forces, or groups associated.with the Federal
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Government where interests of consumers are not adequately Tepre-
-sented. ‘ o ' cL

The Administrator is authorized to undertake a range of actions to

enable him to use his resources as judiciously as possible. In each case

the Administrator will seek means of furthering the consumers’ inter-
ests in the most efficient way possible. : : ,

SECIION 6. REPRESENTATION OF CO,NSUMZERS

Section 6 defines the Administration’s authority to represent the
interests of consumers before Federal agencies and courts. .
Section 6(a) (1) states the general requirements which the Admin-
istrator must meet in order to intervene or atherwise participate in
. any Federal agency proceeding or activity. The Administrator may
. intervene or participate whenever he determines that the resnlt of a
Federal agency proceeding or activity may substantially affect an
interest of consumers. K ‘ f
The Administrator is further required to comply with Federal .
agency statutes and rules of procedure of general applicability gov-
erning the timing of ‘intervention or participation in and the conduct
of a proceeding or activity. Finally, this subsection states that the
intervention or participation of the Administrator shall not affect the -
Federal agencies’ obligation to assure procedural fairness to all par- -
ticipants. ' ‘ :
Section 6(a)(2) states the Administrator’s right to intervene or
participate in so-called formal, or structured proceedings. In pro-
ceedings subject to 5 U.8.C. 558, 554, 556, or 557, that define the pro-
cedural requirements for structured agency proceedings subject tc the
provisions of the Administrative Procedure Act, the Administrator
is granted authority to intervene as of right as a party or otherwise
participate for the purpose of representing the interests of consumers,
This will include adjudicative or rulemaking hearings, licensing pro-
ceedings, and similar agency activities. ' )
- This subsection extends to the Administrator the same right to
" participate in any other proceeding held pursuant to the similar pro-
cedural requirements of other statutes, or pursuant to agency practice
or procedure, or which for any reason are conducted on the record
after an opportunity for an agency hearing or public comment. The
phrase “a hearing pursnant to the administrative procedural require-
ments of any other statute, regulation, or practice” is designed to cover
agency proceedings which involve a hearing whose procedural require-
ments are specified by & statute, regulation, or practice, but which are
not specifically subject to the Administrative Procedure Act. Such
procedures may clearly have a substantial impact on consumers, and
- the ACA should have the opportunity to intervene or otherwise partici-
pate. The working of section 6 (a) (2) guarantees that opportunity.
. In some proceedings, covered by section 6(a) (2), such as proceed-
ings governed by 5 %.S.C. 553 (notice and comment rulemaking),
- there are no formal parties. In such cases, the Administrator will not,
of course, be able to intervene as a party, but will participate in-a man-
ner which is appropriate to the'nature of the proceeding. In other pro-
ceedings where there are formal parties, such as adjudications under 5 -
U.8.C. 554, and some formal rulemaking on the record, the Adminis-
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trator is authorized to intervene as a party. The language which al-

lows the Administrator to so intervene as a party means that he has

the right to intervene as a full party; a host agency inay not restrict
the Administrator to intervention as a party for hmited purposes if
he seeks to intervene as a full party. '

- Full party status in proceedings caxries with it an important col-

" lection of rights, such as those listed in 5 U.S.C. 554(b), 554(c), 554

(d), 555(b), 555 (e), 556 (b), 556(d), 556(e), and 557 (c). :

.~ 'The resources of the Agency for Consumer Advocacy, however, can
best be employed if the Administrator uses his authority judiciously.
He should involve himself in proceedings only to the extent necessary
to represent the interests of consumers adequately. The act, therefore,
requires the Administrator to participate in a proceeding in some
manner short of intervening as a party, unless he determines that his
intervention as s party is necessary to represent adequately an interest
of consumers. - . v :

This determination must be-made by the Administrator on a case

- by case basis. No blanket provision. can adequately govern every case.
The language in section 6(a) (2) is intended to allow the Administra-

tor full discretion to participate in any manner short of full party

status, including participation as an amicus curiae or participation as

a party for limited purposes, if he believes that such limited participa-

tion is adequate to represent the interests of consumers, The choice of

the manner and extent of participation is the administrators.

No matter what manner or extent of involvement the Administrator
chooses, as noted above, section 6 (a) (1) specifically states that the
host agency retains the authority to structure its proceedings in a fair,
expeditious, and orderly manner and to require the Administrator to
present his views in accordance with agency rules. While the Federal
agency cannot exclude the Administrator from intervening or partici-
pating, except where he does not comply with the timeliness rule, it
can Tequire that he abide by its procedural rules in doing so, includ--
ing such rules applicable to additional participation pursuantito sec-
tion 20(a) of this act. SR e

If, for example, the rules require that every party submitting evi-
dence be subject to cross-examination by other parties, the Acdminis-
- trator may not exercise his authority to submit evidence without

becoming subject to cross-examination. If agency rules require a party
to file briefs in triplicate, the Administrator must file his briefs in -

_triplicate. If agency rules prohibit the introduction of hearsay evi-
dence, the Administrator may not introduce hearsay evidence. If the
Administrator seeks to intervene as a party near the end of aproceed-
ing, he could not require the agency to recall a witness who had testi- -
fied - previously so that he could cross-examine him unless such a

- procedure were done within the rules governing the proceeding:

The host agency’s authority over the conduct of its proceeding is

~ not inconsistent with the Administrator’s right to intervene or par-

 ticipate. A host agency could not, for example, apply a flat rule against
intervention by thiz 1 parties or against participation of any kind of
anyone other than a party to exclude intervention or participation bﬁ
the Administrator, IT such a rule existed, it would be inconsistent wit!
~_the provisions of this act snd invalid as'it applied to the act. Nor may |
an agency invoke its rules governing intervention or participation in'

20-100 S,Rept. 95-169 =-- 4
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its proceedings or other activities in an arbitrary or unreasonable man-
ner so as to thwart the ACA’s rights under this subsection. An agency
may not promuigate an unreasonable time limit rule aimed at arbi-
trarily limiting the Administrator’s intervention. Nor may an agency .
act unreasonably by invoking a timeliness rule if it has failed to re-
spond to a specific request by the Administratorifor a notice of the
applicable proceedings pursuant to section 12. . C
Section 6(a) (3) describes the right of the Administrator to par-
ticipate, by written or oral submissions, in ageney activities which are
informal or unstructured. It provides for the Administrator’s partic-
ipation in only those agency activities or proceedings not covered by
subsection 6 (a) (2). This category includes agency activities which are
not subject to the provisions of the Administrative Procedure Act, -
contained in 5 U.S.C. 553, 554, 555, or 557, or public comment. This
category includes informal agency processes’or activities. Such ac-
tivities are characterized by an enormous diversity and often by the
absence of any structuréd framework comparable to the rules of a

.hearing on the record. :

A substantial number of important administrative policy decisions
are made by informal action, yet oftentimes informal action may oc-
cur without any prior notice or participation by the general public.
Important policy decisions are often made by agencies through infor-
mal processes. Among the activities which might be described as in-
formal activities are the decisions by a Federal agency whether or not
to investigate a particular party or a particular subject, action of any
kind with respect to negotiation, settlement, publication, application
of informal pressure, advising, contracting, dealing, disclosing, plan-
ning, recommending, and supervising ; also a decision not to undertake
any of the proceedings. Such a list of activities is not meant to be ex-
haustive, however. If a Federal agency activity does not fall within
tlze )oc(w;arage of section 6(a) (2), it 1 automatically covered by section
G(a)(3). oo ' : e ‘

In the overwhelming number of actions taken by Federal agencies,
ACA will not choose to take any part in informal activities. This
provision is so worded to assure, however, that the ACA may partici-_
pate in any agency activities if the Administrator helieves that it in-
volves a matter which may substantially affect an . interest of
consumers, as required by section 6.(a) (1). : . :

The Administrator, under subsection 6(2a) (3), has the right to par-
ticipate through submission of written or oral information at all
stages of an agency activity. The fact that he has participated in the

* investigatory phase’of an activity does not impair his right to par-

ticipate in a later phase of the activit%w, such as the reaching of a set-
tlement, the decision to initiate formal proceedings, or even a decision

‘to discontinue the investigation. The fact that the Administrator may

use his authority under subsection 6(a) (3).at one stage of an activity
does not preclude his from using his authority under subsection 6

“(a) (2) at other stages of the same proceedings, and vice versa. Many -

agency processes move from informal or unstructured to:formal or
structured in character; some move in both directions at different times.
Thus; the Administrator will have continuous authority under subsec-
tions 6(a) (2) and 6(a) (3) to represent the interests of consumers in

any agency activity.
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The provision gives the Administrator considerable flexibility in
determining how ACA should submit its views. There is no require-
ment, however, that a representative of the ACA be allowed to inject
himself into normal agency discussions with third parties. To make

- this clear, subsection 6(a)(3) specifically provides that a Federal
agency is not required to grant a representative of the ACA the right
to be present at a meeting the agency holds with another person inter-
ested in the same agency activity. The Administrator may in his dis-
cretion, and. subject to applicable agency rules, determine whether .

' the submission will be written, oral, or both. ‘ S

This subsection would, under certain circumstances, permit partici-
pation to consist of a telephone call. In other cases, the Administrator
may decide he should submit a detailed written statement in order to
represent adequately the interests of consumers. In such event, this
subsection authorizes the submission of such a doeument. ‘

Subsection 6(a) (3) also specifically requires that in exercising his
right to participate through written or oral submissions, the Admin-
istrator shall do so in an orderly manner and without causing undue
delay. This provision recognizes the need of a Federal agency to per-
form its job without unreasonable delay or disruption. A Federal
agency has a legitimate interest in preserving the orderly conduct of
its process. The Administrator should not, for example, be able to
demand unreasonably lengthy delays while he prepares his argu-
ments in situations where prompt agency action is required. Nor should
the Administrator be able to present information in a piecemeal and
disorganized manner. While the Administrator has a right to partici-
pate in a meaningful way at every stage of an agency process, this does

" not mean that he must continually be provided with an opportunity
to comment on every statement made by every party during the course
of negotiations, - ’ o ' '

In this way the agency will continue to beable to operate informally
and, where necessary, expeditiously without fear that the rights pro-.
vided the ACA underthis subsection will unduly hamper its operations.

The provision does require, however, that the ACA have a full
opporiunity to submit its views to the decisiocnmaking authority before
any decision is made either to take, or not take, certain action, where
the ACA determines a substantial consumer interest is at stake. The
specific requirement that the agency give full cofisideration to the

- ACA’s submission is intended to insure that the rights extended by this
subsection are meaningful. The Federal agency may not brush aside.
such submissions arbitrarily, capriciously, or in a pro forma manner.
Nor is the agency’s obligation to afford full consideration to ACA’s
submission dependent upon the extent of participation, if any, by other -
persons. Lo S AT ‘ ,

Representatives of various interests are in daily contact with deci-
sionmaking officials to assure fair treatment of their interests. This
contact is a legitimate and important source of information, both for .
private interests and for Federal agencies. In no way is it intended
that this bill would limit contact or, representation of any legitimate
interests. S . el R

Section 6(c) authorizes the Administrator to appear in Federal
courts to secure judicial review, or to intervene as of right; or other-
wise participate in civil proceedings involving the review or enforce-



ment of any Federal agency action which may substantially affect an
interest of coneumers. The section is applicable only to proceedings
in Federal courts. It grantsthe Administrator no authority to initiate,

or intervene in State court proceedings. ' A
" The subsection grants ‘sta,ndin% to the Administrator, under certain
specified conditions discussed below, either to initiate, or to intervene
or otherwise participate in, judicial review of any Federal agency
action reviewable under law which may substantially affect an interest
of consumers. ‘ ‘ .

The subsection also gives the Administrator the additional) right to
intervene of otherwise participate in any proceeding involving the
enforcement of agency action where such action substantially affects
an interest of consumers; The-Administrator does not have the right
to initiate such enforcement actions; however he mey petition the
agency to initiate an enforcement action. '

Under Section 6(c) (1), if the ACA intervenes or otherwise partici-
pates in an agency action or activity, the Administrator may as of right
and in the manner prescribed by law, iniiiate a civil proceeding to re-
view s Federal agency action if the Administrator determines that
the agency action may substantially affect an interest of consumers.
This provision is necessary because very often important issues in-
volving substantial consumer interests which are raised and con-
sidered at the agency level are not definitively resolved prior to judicial
review. Therefore, the power to:seek judicial review of an agency
action is necessary to make ACA’s participation at the agency level
meaningful. -

The ACA is also permitted to initiate a proceeding for judicial
review under certain circumstances, and to intervene or otherwise
participate in judicial proceedings; without having participated st
the agency level. This is analogous to 5 U.S.C. 702, which grants
standing to private parties alleging a “legal wrong,” whether or not
they intervened in the agency activity. It is also consistent with sec-
tion 6(a) (1) ‘which requires the Administrator to refrain from inter-
vening at the agency level unless such intervention is necessary to
protect the interests of consumers. That subsection encourages the
Administrator, wherever feasible, to participate in a manner short of
intervention. This principle—that the ACA should only get involved
when and to the extent that it is necessary to represent a substantial
interest of consumers—would be undercut if the Administrator were
~ to be given standing only when he had participated at the agency
“level. If such were the case, the Administrator would be encouraged

to intervene or participgte in every agency action in order to preserve
his right to participate at the judicial level. ' '

It 1s expected that the Agency will exercise with restraint its right.
to initiate a judicial review proceeding where he did not participate in
the agency action below, There may be occasion, however, where it is
1ecessary for the Agency to initiate such proceedings. For example,”
the nature or extent of the consumier interest may not be apparent until -
the agency has issued a final ageney order, at which time it would be
too Jate for the ACA to participate at the agency level. D

Before the Administrator may initiste a judicial review of an
~agency action in which he did not intervene or otherwise participate

at the agency level, the Administrator must determine that the agency -
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action may substantially affect an interest of consumers, and, prior to
initiating the judicial review proceeding, file, subject. to the rules of -
- the agency, a timely petition for rehearing or reconsideration if such

a petition is euthorized by law.

This provision places a greater burden on the Administrator than
must be borne by any other person seeking review. Any other person
must file for rehearing or reconsideration only where such-a petition
is specifically required by statute or agency rules. In all other cases,
section 10(c) of the Administrative Procedure Act makes clear that
an application for rehearing or reconsideration is not required before
going to court. This additional burden was placed on. ACA. because
the Committee believes that the host agency should have an oppor-
tunity to consider ACA’s views before being called into court to defend -
its decision. This provision is consistent with the principles of the
doctrine of exhaustion of administrative remedies. Its purpose is to
relieve the courts of responsibility for questions which can be resolved
in the administrative process. T :

If the agency requires that such petition for reconsideration must
be filed within a certain number of days of final agency action, the
Administrator would be required to do likewise. TheFederal agency
accordingly petitioned for a rehearing is required to act upon the
Administrator’s petition within at least 60 days of the date on which
it is filed. During the dependency of a petition for rehearing or recon-
sideration by the Administrator, the period of time for appeal shall
ba tolled in order to preserve the Administrator’sright of appeal.

The Administrator may initiate the judicial review proceeding prior
to completion of the sixty day period, even if the agency has not acted,
if he determines it is necessary to do so in order to preserve his right
to obtain effective judicial review of the Federal agency action. For
-example, if an agency issues an order permitting a business to take an
action in 30 days which the Administrator believes may cause perma-
nent or irreversible damage to the health or safety of consumers, the
A dministrator must have the right to initiate the appeals process prior
to the time the goods are shipped, even if the agency has hot acted
. within that time on the Administrator’s petition. o

‘Where the Administrator conforms with the requirement’s described
above, it can then initiate an appeal of an agency action in which it
did not participate, if the court determines that the Administra- -
tor’s initiation of such judicial proceeding would advance consumer
interests, S G PN e T

In making such a determination, under this subsection, it is antici- -
pated that the court will consider a number of factors, such as the
extent to which the suit will burden the parties, the nature of the con-
sumer interest being asserted, the possible consequences of the agency
action to consumers, to business, or to the government, and thereasons
given by the Administrator for his not participating at the agency
level.: RRRY C : L S ' .

The Committee intends thiit the Administrator’s failure to partic-
ipate in the proceedings at the agency level should be one factor
weighing against the Administrdtor ‘where the Administrator was
fully aware of the true sighificance of the agency proceeding to con-
~sumers and had adequate resources to participate, but specifically
decided not to participate for the express purpose-of obtaining a more
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favorable forum in which to advocate consumer interests. This would
amount to a kind of “forum shopping” which is the requirement of
a statement of reasons by the Administrator to the court pursuant
to section. 6(c) (1) seeks to prevent. On the other hand, since the
ACA will have a very modest budget, it will not have adequate re-
sources to monitor all federal agency activities. which may have a
substantial effect on consumer interest, and it clearly will not have
adequate resources to get involved in all such agency activities. In
addition, as noted earlier, there may be instances where the effect of
the proceeding on a consumer interest will not be apparent during
the course of the agency proceeding. It is expected that where an
agency failed to participate at the agency level because budgetary pri-
orities required it to concentrate on other cases which seemed, at the
time, to be more important, the Administrator would still have the
right to initiate a review proceeding under this subsection.

Section 6(c) (2) gives the Administrator the right to intervene or to
otherwise participate in any Federal Court proceeding which involves
‘the review or enforcement of a Federal agency action that the Admin-
istrator determines may substantially affect an inierest of consumers.
This right is not conditioned on whether the Administrator partic-
iEa.ted at the agency level, since it does not involve the burden of
the initiation of a new proceeding. Under section 6(c)(2), the Ad-
ministrator would be participating in a judicial proceeding which
would continue regardless of whether the ACA .intervened or partic-
ipated. This provision is necessary in order to allow the ACA to fol-
low through on its participation at the agency level and because, as
noted Freviously, very often many issues are not resolved definitively
until there has been judicial review. - '

The right of the ACA under section 6(c) (2) to intervene or other-
wise participate in civil proceedings involving the enforcement of -
Federal agency actions which have a substantial effect on an interest
of consumers, is an important authority in the Act. Enforcement pro-
ceedings include those judicial proceedings initiated to enforce com-
ghance with agency regulations, standards, or orders involving en-

orcement of an agency action. - :

- As is the case with judicial review of agency actions, it is essential
to permit the ACA to intervene or-otherwise participate in judicial
proceedings to enforce agency actions, in order to insure that its
participation at the agency level is meaningful. Similarly, as discussed
previously, it is important that the ACA have the right to intervene
or otherwise participate in such proceedings where it did not par-
-ticipate at the agency level. These cases, such as an injunction action
to enforce compliance with an agency rule, often involve the inter-
pretation of basic statutory authority or rules and-challenges to the
validiy of agency action, they are an important form of administra- -
tive law-making. It is not contemplated that the Administrator would
intervene in such enforcement actions where the proof and arguments
he has available merely duplicate those of the Federal agency. In
some cases, however, the Administrator might wish to argue for a
. different interpretation of a statute or agency rule which has an impor-
tant effect on an interest. of consumers. Thus, the Administrator should
rot be foreclosed from presenting his arguments to & court whose in-
terpretation of statutes will be binding on Federal agencies.. -
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. In seeking to obtain judicial review or to intervene pursuant to sec-
tions 6(c) (1) or 6(c) (2), the Administrator is required to do so in

the manner prescribed by law. This provision means that his appeal

must be lodged within the time permitted by statute for appeal, if
-the action is of the type so governed by such provision, and that he
must fulfill all applicable procedural requirements in presenting his
case, Ce » ~ ,

The Administrator’s right to intervene as a party in a court pro-
ceeding, as well as an agency proceeding, carries with it the right to
participate as amicus curiae, or as a party for limited purposes, as the
Administrator deems appropriate. Where this section does not permit
the Administrator so to participate as a matter of right, the court may
still permit it pursuant to section 21(a). : :

There is no authority for the Administrator to intervene in or initi-

- ate criminal proceedings. Additionally, the Administrator, upon inter-
vention in civil cases in Federal courts, would have the same rights
-as any person under Rule 24 of the Federal Rules of Civil Procedure.

This section governs only the Administrator’s standing in judicial
proceedings. As such, for example, it overrides any existing statute
that may require a person seeking judicial review if an agency has
acted pursuant to a statute which precludes judicial review in any

-form, Similarly, even where agency actions are reviewable, the stand-
ard which the court will apply upon review is not changed. The section
should be read, however, 1n conjunction with section 20(b) (1), which

“makes certain actions of other Federal agencies subject to review by
the Administrator in connection with the Administrator’s right to
enforce his anthority under this Act. . _ ;

Section 6(c) (3) explicitly states that participation by the Admin-
istrator does not alter or affect the scope of judicial review otherwise
applicable to any agency action. . : '

- To the extent that appeals are taken in the courts of appeals, the
standing of the ACA is to be governed by the applicable jurisdictional
statutes concerning such appeals in lieu of the requirements of 28
U.S.C. 1345, - SRR : '

Section 6(d) permits the Administrator to request a Federal agency '
to initiate a proceeding or activity or to take such other action as may
be within the authority of the host agency. For example, where agency
rules permit a person to file a. formal complaint, the Administrator
may also do so. Of course, the Administrator must first determine that
his request would be in the interest of consumers. This determination
would be made in the same manner as that under subsections 6 (a) (2)
and 6(a)(3). The subject matter of the request can concern any
action—whether substantive or procedural—that the Federal agency

* has the Jegal authority to undertake. R

The Administrator has no more authority than any other person
to compel an agency to take a legal action under this subsection. The
Administrator has no power to override on his own authority any ac-
tion the Federal action does take. If a Federal agency declines to take
the action requested by the Administrater, it must notify him promptly
of the reasons for the refusal, and such. notice must be made a matter of
public record. The host agency should respond as soon as possible’ to -

- the Administrator’s request. In most instances, a response should take
not more than 80 to 60 days. If agency rules mandate a shorter period,
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those rules will govern. The Administrator may appeal a final agency
action denying his request or petition, pursuant to section 6(c) and
the Administrative Procedures Act.

Section 6(e) provides that appearances by the ACA in Federal
agency or court proceedings pursuant to this Act shall be in its own
name and are to be made by qualified representatives designated by the
Administrator. Such representatives may be attorneys or other quali-
fied representatives provided that such persons are permitted by law
to act as designated representatives. Such persons may be on the staff
of the ACA or individuals hired specifically for the purpose of rep- -
resentation. It is the intent of this legislation that the ACA direct and
control its own representation of the interests of consumers. While
many government agencies are represented by the Department of Jus-
tice in their litigation, the committee feels strongly that such an ar-
rangement would be entirely inappropriate for the ACA. It would
infringe on the ACA’s independence and would be untenable in those
instances where the ACA is advocating a position in opposition to that
of another Federal agency represented by the Department of Justice.

Subsection 6(f) allows the Administrator to request a Federal
agency to use its discovery process where he is intervening or practici-
pating in an agency proceeding pursuant to section 6(a) (2). The Fed-
eral agency is to make use of appropriate powers to obtain information

~or the appearance of witnesses requested by the ACA, but the extent
of discovery is dependent upon the extent of the Federal agency’s
statutory authority, for the ACA is limited to the discovery authority
of the Federal agency before which it is appearing. :

The host agency is required to issue such orders for witnesses, mate-
rials and information within its statutory powers if the Administra-
tor satisfies the agency’s applicable rules of procedure with regard
to the general relevance and reasonable scope of the evidence sought.

Discovery may extend to the summoning of witnesses, copying of
documents ‘and records, production of books and papers, submission
of information in writing, and anything else to which an agency’s dis-
covery power extends. When an order is 1ssued pursuant to this section,
it may be enforced in Federal court by the agency issuing the order. If
necessary, the Administrator may seek through mandamus to require
the agency issuing the order to seek enforcement of it. - T

The Committee’s formulation does not require the Administrator to
be a party before being allowed to have discovery. To require him to

- become a full party in order to obtain discovery rights would be con-

trary to the committee’s belief that he should become a party only

- where necessary, and that he should not be given additional incentives
for donig so. It is expected that ordinarily he will have already partici-
pated to a substantial degree before he requests discovery, and that
he will not seek discovery where his interest in a proceeding continues
to be minimal. ~ o L o

This subsection does not empower the ACA to utilize the discovery
authority of the host agency where the ACA is making written or oral
subinissions in connection with informal agency activities pursuant

_ to section 6(a) (3). The right of the ACA to utilize the host agency’s
discovery powers extends only to those instances where it;is intervening
or otherwise participating in agency proceedings pursuant to section -

6()(2)..
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Section 6(j) provides that, when a written petition from a substan-
tial number of persons is submitted to the Administrator, requesting
that he represent an interest of consumers, the Administrator must
notify the principal sponsors of the petition within a reasonable period
of time with respect to any action he has taken on the request. If he
declines to.act, he must provide a written statement of his reasons.

This subsection underscores the responsibility of the Agency for
Consumer Advocacy to be responsive to suggestions from all segments
of the public in areas where the interests of consumers need to be rep-
resented. Persons or organizations initiating a request need not them-
selves be, nor represent, consumers. The Administrator should also be
responsive to requests from the business community. o

The Administrator, under this subsection, is under no obligation to
act in accordance with any petition or request. Furthermore, the Com-
mittee does not in any way intend that a petition under this subsec-
tion is required in order for the ACA. to represent an interest of con-
sumers. Nevertheless,it is important that the Administrator act in a
timely manner in the disposition of any such petitions. The Adminis-
trator’s response must be based solely on thie interests of consumers.

" SECTION 7. CONSUMER ‘' COMPLAINTS

‘While the Administrator’s primary responsibility is to serve as the
advocate or representative of the interests of consumers before Federal
agencies and courts, he is also expectd to serve as one focal point in the
Government for complaints by consumers, The responsibility for this
function will promote o greater awareness by the Administrator of the
actual problems of the consumer, and it will, by keeping him informed
about real problems, increase the likelihood that his activities will
benefit the interests of consumers. In addition, centralizing this fune-
tion in the Administrator will also provide a greater capacity for moni-
toring the responsiveness of other agencies to consumer problems, en-
hance the liklihood of such complaints reaching the appropriate au--
thority, and promote effective action by other Federal agencies.

The authority of the ACA. to act as a clearinghouse for consumer
complaints is not intended to undermine in any way programs for
handling complaints at Federal agencies, not is it intended to divert
complaints. from such agencies. The public should be informed that
they should contact the appropriate agency and that the Administra-
tor’s role with respect to consumer complaints is to transmit such com-
plaints to the appropriate agency. For those consumrs who are unaware
of the appropriate agency to deal with their complaint, the ACA will
serve as an effective clearinghouse. . ,

The Administrator has broad discretion to determine what is, and
what is not, a “complaint or other information” for the purposes of
this section. This phrase does not require the Administrator to trans-
mit or make available to the public reports, documents, papers, vecords,
~ studies, recommendations, and other information which he develops,
obtains, or contracts for in the course of performing his other func-
tions under this bill. This section provides only a broad outline for the
procedures which the ACA will follow in processing such complaints.
The Agency has the authority to issue rules, consistent with this sec-
tion, to establish the specific procedures, However, the ACA should not

29-109 S, Rept. 95+180 ~-= 5
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not make requirements of agencies which impede their ability to react
‘expeditiously to problems and practices which require immediate at-
tention, The Committee envisions the: ACA’s complaint processing
functions to be one of routing consumer complaints and inguiries to
the proper agencies and departments of the government so they can
‘most efticiently be processed and not be subjected to innumerable
referrals. - . . : :
Section 7(a) requires the Administrator to transmit to appropriate
Federal, State, or local agencies, any complaint, or other information
disclosing an apparent violation of ¥ederal or State law, rule, or order,
or a judgment of a Federal or, State court, relating to an interest of
consumers, or a commercial, trade or other practice that appears detri-
mental to an interest of consumers, unless the Administrator deter-
mines that the complaint is frivolous. This provision will help to
assure that consumer complaints ultimately reach the proper agency
and should serveto improve the knowledge of such agencies about the
problems of consumers. The ACA is not obligated to forward com-
plaints for which there is no agency with the power to take remedial
action. - p : :
Section 7(a) further requires Federal agencies to keep the Adminis-
trator informed to the greatest practicable extent of any action they
are taking on complaints which he has transmitted to: them. In the
absence of unusuel circumstances, periodic reports should be sufficient.
' The same requirement is not imposed on State agencies, but it is ex-
pected that the ACA can work out with State agencies, on a voluntary
- basis, some procedures for keeping the ACA informed about the out-
come of complaints forwarded to State agencies,’ T IR
Section 7(b) requires the Administrator to notify any producer.
lender, retailer, distributor, or other supplier of goods and services of
all complaints which he receives concerning such supplier, unless the
Administrator determines that such disclosure would prejudice or
impede an action, investigation, or prosecution concerning an alleged
violation of law. Copies need not be sent each day as received, but may
be delivered in a timely manner at appropriate intervals. Although the
best way to remedy complaints is to deliver them to individuals who
are the subject of the complaint, in a limited number of instances the
interests of justice would not be served by such a process. If a com-
plaint alleges eriminal conduct, the Administrator may decide to refer.
the complaint to the Justice Department without notifying the person
complained against, thereby giving him an opportunity to destroy or
conceal potential evidence of criminal conduct: For this reason, the
Administrator is given limited discretion to withhold notification of
some complaints, , : e
Section 7 (¢) provides for the ACA to make written complaints and
other information available for convenient public inspection and copy-
ing without charge or, at a reasonable charge, not to exceed cost,.In
a public document voom. The Administrator may choose to make this
information available through  general computer printouts, rather
than by separate filing of each complaint, aithough the full contents
~of the comiplaint shall be available, if requested. ; .
Before making significant consumer complaints available, the Ad-
ministrator mustprovide any person complained against a reasonable
~ time to comment. This will involve sending him a copy of the com-
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plaint and giving him a period of time to answer it. The bill requires

the Administrator to make comments of the person complained against -

available, together with the complaint, in order to provide a fair
_“ presentation. ‘ :

This subsection also requires the Administrator to permit any agency
to which a complaint was transmitted a reasonable time to comment
on any complaint before the Administrator makes the complaint avail-
able to the public. If the agency transmits its comments to the Ad-
ministrator within a reasonable time, its comments ave to be made
available together with the complaint. ' c

Copies of the complaint should be transmitted simultaneously to
the agency and to the person complained against pursuant to this sec-
tion, and ordinarily the same time for comment should be allowed to
each. There is no obligation to allow time for the agency or the com-
plainant to comiment on the reply of the person complained against,
and no obligation to allow the person complained against time to reply
to the agencles, before the complaint is made publicly available. '

The Administrator for “good canse” may determine not to make the
complaint publicly available as, for instance, where he determines
the complaint is frivolous, or libelous or where he determines that
making the complaint available would be detrimental to the complain-
ant, such as by subjecting him to retaliation. Unsigned complaints may
not be placed in the public document rcom, although they otherywise

.may be utilized and forwarded by the ACA. Signed complaints, where
the complainant has requested that his identity be protected, shall be
placed in the public document room without revealing the identity of
the complainant, or information which would reasonably lead to dis-
cJosure of his identity of the complainant. However, the Administra-
tor shall place on such complaints an appropriate designation indi-
eating that the complainant has requested that his identity be
protected. S ‘

Where the complainant has reguested that his identity be kept
confidential, the ACA may also decline to forward the complaint -
to the person complained about, unless it can do so in & way which
preserves the complainant’s anonymity. When a consumer complains
to the Administrator, the consumer is acting pursuant to a Federal
statute and should be encouraged to do so; consequently, defamation or
other suits against consumers for filing complaints under the Act
which are later placed on public record would be against public policy.
In no event should the Administrator destroy any complaint received.

It is the Committee’s intention that the safeguards to both: busi-
nesses and complainants incorporated in this subsection will protect
businesses from injury to reputation resulting from scurilous at-
tacks by competitors or others seeking to damage such businesses
while encouraging individuals with knowledge of wrongdoing by
businesses to come forward without fear of retaliation. The Com-
mittee is particularly concérned that a complainant who +s an em-
ployee of the business being complained about be encouraged to

~ come forward without fearing lossof hisjob. . = R

The provisions of section 11(c) are not intended to apply to the -
public disclosure of complaints and agency responses pursuant, to -
this subsection. In making complaints available, the Administrator
is performing a ministerial function and is dealing with informa-



tion which is or may be placed in the public' domain, This does not
amount to a release of information contemplated by section 11(c).
This subsection establishes adequate safeguards for the person com-
plained against by giving him and any agency to which: the complaint
is transmitted a reasonable time to comment before the complaint
ismade available to the public. -

SEGI‘ION 8, CONSUMER INFORMATION AND BERVICES

Section 8 requires the ACA to develop on ifs own initiative, gather
from other sources—both Federal and non-Federal—and disseminate
in effective form to the public, information concerning its own func-
tions; information about consumer products and services; about prob-
lems encountered by consumers generally; including annual reports
on interest rates and commercial and trade practices which adversely
~ affect consumers; and notices of Federal hearings, proposed and. final
rules and orders,; and other pertinent activities that affect consumers.
This section sets forth a general responsibility to gather information
and disseminate it. Other sections of the Act, as discussed below, pro-
vide the Administrator with additional powers to assist him in meeting
these responsibilities. o

All Federal agencies which possess information which would be
useful to consumers are authorized and directed to cooperate with
the ACA in making such information available to the public.

SECTION 9. STUDIES

Section 9 authorizes the Administrator to conduct, support, and
assist research, studies, investigations, conferences, and surveys con-
cerning the interests of consumers. Research, for example, includes
such diverse activities as the compilation of published or unpublished
materials, interviews, laboratory testing, demonstrations, and analyses
of materials, The Administrator may either conduct these activities
himself or support, them by contracts. With activities involving sub-
stantial outlays of money for operations and equipment, or particular
oxpertise in a narrow or technical subject, it will probably be preferable
for the Administrator to contract for these activities.

. The Administrator could not, through contracts, underwrite all of
the administrative expenses of a government or non-government orga-
nization whose exclusive purpose is representation of consumer inter-
ests. Rather, it is envisioned that the Administrator might contract
with a government or non-govermment organization to conduct spe-
cific research projects, studies, conferences, and/or innovative or ex-
perimental programs aimed at demonstrating ways of protecting the
interests of consumers to the extent that budgetary priorities permit.

SECTION 10. INFORMATION GATHERING 4
This section grants the Administrator auhority to gather informia- -
tion for specified purposes. Together with Sections 6(f), 9 and 12, it
allows the Administrator to collect the information necessary to carry
out his functions effectively. Because the interests of consumers are
affected by so many different factors, the. Administrator will require



a wide range of information to use his resources wisely and effec-
tively. Accordingly, the Administrator is given considerable latitude
by Section 10 to gather informaiton, subject to stringent safeguards
to protect legitimate interests.

Section 10(a} gives the Administrator authority, in a limited set of
circumstances, to gather information by requesting from persons re-

- ports or answers to specific questions, such as are contained in inter-
rogatories, This section does not provide for the issuance of subpoenas
or the inspection or copying of books, records, or papers, or the com-
pulsory appearance of any person, or require the disclosure of informa-
tion that would violate any relationship privileged under law such as
a lawyer-client or husband-wife privilege, or the privilege against
self-incrimination. ' N

The Administrator is authorized to gather information to the extent
necessary to help protect the health or safety of consumers or to dis-
cover consumer fraud or substantial economic injury to consumers.
Consumer fraud, in this circumstance, is not restricted to technical
violations of law but is intended to refer to all deceptive, unfair, or
fraudulent practices. Thus, for example, the ACA could gather in-
formation on the amount of auto repair work improperly or needlessly
gone, or economic loss to consumers from ineffective or important
drugs. ‘

Section 10(a) (2) requires that where information is sought in the
form of identical questionnaires to 10 or more persons, as defined in
chapter 35, title 44, United States Code, the Administrator must fuxr-
nish the Director of the Office of Management and Budget such re-
quests for information prior to exercising his authority to compel an-
swers to such requests for information from private parties. The
Director is required to review such requests to insure that the informa-

“tion required 1s not available as a matter of public record, cannot. be

obtained from another federal agency pursuant to subsection (b) of
this section, and is obtained with a minimum burden upon business
enterprises and other persons required to furnish information. In-
formation collected and tabulated by a federal agency is required, as
under the federal Reports Act, to be tabulated in a manner which
maximizes its usefulness to other federal agencies and the public. If
the Director of OMB does not respond within thirty days, the Ad-
ministrator may issue the request for information. However, if the
Director advises that the information constitutes an undue burden
upon business enterprises and other persons required to furnish the
information, the Director is required to notify the Administrator of

“this finding and the Administrator is required to cooperate to alleviate

* the burden, ’ Lo Lo

It is the Committee’s intention that the Administrator and the Di-
rector of the Office of Management and Budget work informally and
cooperatively to resolve any disputes which arise'and that the Director
of the Office of Management and. Budget cooperate to the maximum
extent reasonable.” = L o , :

Before using the authority granted by subsection (a) (1) the Admin-

- istrator must first set forth with particularity the consumer interest.
to which the information sought pertains, and the purpose for which

-the information is sought. The Committee intends these statements to
be reasonably complete. - T : : g



Having defined the parameters of his inquiry, the Administrator -
may then address requests for information consistent with those pa-
rameters to any person engaged in industry, trade; or business which
substantially affects interstate commerce and whose activity the Ad-
ministrator determines may substantially affect an interest of con-
sumers. ' S

The Administrator may ask only for information concerning activi-
ties and other related information which he determines may substan-
tially affect an interest of consumers. Such information may include
data relating to production processes, commercial and financial infor-
mation; ownership records, or other information concerning trade
practices, commercial and financial data, and comparable informa-
tion. This act gives a person no right to decline to provide informa-
tion sought by the ACA on the grounds that such information per-
tains to trade secrets or is otherwise confidential. - B :

The Administrator is not to employ his authority under this sub-
section at the request of any private organization, other than an or-
gia,nization contracting to perform scientific or technical services under
this act. .

Section 10(a) (8) provides that the Administrator shall not exer-
cise the authority granted herein if the information sought is already
a matter of public record or can be obtained from another Federal
agency pursuant to section 10(b) (see below). Section 10(a) also
provides that the Administration shall not exercise the authority to
obtain the information if the information sought is specifically to
be used-in connection with the Administrator’s intervention as a party
in any agency proceeding, then pending, brought against the person to
‘whom the request for information is addressed. This exemption is in-
cluded because in such instances, the Administrator will have an op-

- portunity to use the full range of discovery rights extended parties in
such proceedings. The Administrator’s additional use of the authority
under this subsection would be unnecessary and duplicative. '

The Administrator may require that reports or answers to questions
be submitted under oath and be filed with him within such reason-
able time as he may prescribe. The time prescribed for answering will,
of course, vary with the nature of the information songht. Pursuant
to subsection 10(a) (8), the Administrator may enforce these requests
for information by petitioning a district court of the United States -
within the jurisdiction in which the vespondent is personally served
with process or in which the respondent has his principal place of
business. A respondent may bring an action to quash an order.issued -
by the Administrator pursuant to this section in any such district court
or'in the District Court for the District of Columbia. ;

In order to enforce his order in court, or to resist the motion to

uash, the Administratdr must carry the burden of proving in court
that the order (1) is for information that substantially affects the
“health or safety of consumers’or is necessary in the discovery of con-
sumer fraud or substantial economic injury to consumers and (2) is
relevant to the purposes for which the information is sought.

Even if the Administrator makes the necessary showing, the per-
son need not provide the requested information, 1f he shows that the
request. is unnecessarily or excessively burdensome.,
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“If a court finds that the Administrator’s order is valid, it shall order
the respondent to obey the order, on such conditions as it deems just.
The court may, for example, extend the time for an answer, require
that certain guestions be restated, or even in an extraordinary case,
apportion court cost as it deems just. .

Section 10(a) (5) exempts small businesses from the requirement to

-produce or disclose data or other information under this section.
“Small business” is defined as a business that together with its affiliates,
including those businesses in a franchise relationhip, does not have
assets exceeding $7,500,000, net worth in excess of $2,500,000, or at the
time of the proposed discovery by the Administrator does not have
more than the equivalent of 150 full-time employees. It is intended
that individuals employed by franchisees will be considered as if di-
rectly employed by the franchisor for purposes of determining exemp-
tion under the terms of this subsection. :

This subsection is not intended to prevent small businesses from
disclosing information requested by the Administrator. However, the
disclosure of such information may not normally be compelled from
small business under this section. The Administrator is empowered
to compel disclosure of information from a small business if such dis-
closure is necessary to prevent imminent and substantial danger to
‘the health or safety of consumers and the Administrator has no other
effective means of action. '

The intent of the subsection is to exempt from the compulsory in-
formation gathering authority of the ACA, those persons which are
businesses which would be unduly burdened by having to comply with
such requests for information because of their small size and lack of
personnel. In considering whether any person is a small business under
the definition, it is necessary to look at the totality of the business
entity. ' S ‘ :

Th}; Committee believes that the authority of the Administrator
under this subsection is necessary in order for him to discharge his
responsibilities effectively. To be a competent representative of the’
interests of consumers, he must have full access to information con-
cerning those interests. The Committee has provided him with that
access, but placed appropriate limitations on his authority. The au-
thority granted by this section does not extend to the production of
documents or appearance of individuals. It is not subpoena authority,

- which is granted to most other Federal agencies. It is the authority,

under clear restrictions, to obtain information shown to be necessary

~ from persons whe will not be unduly burdened by such requests. The

- restrictions in this subsection will preclude unwarranted reliance by
the Administrator on this authority. The Committee is satisfied that
this authority will adequately serve his needs without overburdening
other persons. , A o . ~ oy

Section 10(b) provides for the Administrator’s access to informa-
tion possessed by other Federal Agencies. This access is extremely.
important in insuring that the Administrator will have adequate in-

formation to.carry out his responsibilities. e
" Federa] agencies are required to allow the ACA access to informa-
tion and furnish copies of requested documents, papers, and records, at
cost. It is exipected that agencies will transmit copies of specific, identi-
fiable documents and other information upon reasonable requests by ~
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the Administrator, but the Administrator may also, at his discretion,
decide to take responsibility for copying the documents himself. In
such case, the host agericy is expected to fully cooperate with the Ad-
- ministrator’s wishes. : ;

Tt is believed that much valuable information can be obtaiped from
Federal agencies. In order for the Administrator to be fully informed
about. matters affecting the interests of consumers, the Administrator
should have the power to draw upon his vast reservoir of information.
There are, however, several necessary exceptions to the Administrator’s
acc)ess authority. These limitations are contained in paragraphs (1)—

7). ~ : :
( Paragraph (1) exempts documents classified in the interest of na-
tional defense or national security pursuant to aplicable Executive
Orders and statutes and restricted data, the dissemination of which
is controlled pursuant to the Atomic Energy Act (42 U.S.C. 2011
‘ebseq.). .

,Pa%.‘g,gra,ph (2) exempts policy and prosecutorial recommendations

“made by agency personnel and intended for internal use only. Dis-
closure of the full and frank presentation of opinions by agency per-
sonnel in the development of any agency position could inhibit this
kind of discussion. Many documents consist partly of such policy rec-
ommendations and partly of other material. {n such cases, the exemp-
tion applies only to the policy recommendations, not to the entire
document. , :

It should be possible for an agency to remove the policy recom-
mendations from documents before making the documents available
to the Administrator. This is a narrow exception: A listing of policy
options is not a policy recommendation. The recitation of facts, test
results, or expert technical or scientific opinion on which a recom-
mendation is based is not a policy recommendation.

Paragraph (3) exempts information concerning routine executive
and administrative functions which are not otherwise a matter of pub-
lic record. These are matters of internal management of Federal agen-
cies and concern, for example, such activities as the routing of papers,
and the assignment of duties. ’ S

Paragraph (4) parallels a similar exception in the Freedom of In-
formation Act. It exempts from disclosure personnel or medical files
and similar files, the public disclosure of which would constitute a
clearly unwarranted invasion of personal privacy. L

Paragraph (5) exempts information which the Federal agency is .
prohibited by statute or judicial decisioi from disclosing to any other
Federal agency, including but not limited to bank examinations and
other financial reports prepared by or for Federal banking agencies -
relating to the examination, operation or condition of individual fi-
nancial institutions. This provision is included because such exami-
nations contain very sensifive information about the finances of bank-
ing institutions, The Federal banking agencies are expected to:work

- with the ACA in order to assure the ACA’s access to portions of bank
examinations which do not contain information of this extraordinarily
sensitive nature, ‘ g . '

_Paragraph (5) exempts information which would disclose the finan-

: (é}al condition of individuals who are customers of financial institu-

ions. : - ,
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Paragraph (7) exempts trade secrets and commercial and financial
information described in 5 U.S.C. 552(b) (4). Under applicable judi-
cial interpretations of 5 U.S.C. 552(Db) (5) this exemption applies to
trade secrets and information obtained from a person which are
privileged or confidential. With respect to such information obtained
prior to the eifective date of this act, a Federal agency need not dis-
close it to the ACA. if such Federal agency had agreed to treat, and
has treated, such information as privileged or confidential and states
in writing to the Administrator that, taking into account the nature
of the assurances previously given the character of the information
requested, and the stated purpose for which access is sought, to permit
such access would constitute & breach of faith by the agency. In effect,
this is a “grandfather clause” which extends an exemption to certain

. trade secrets and other information described in 5 U.S,C. 552 and sub-.

mitted to an agency prior toenactment.

Paragraph (7) further provides that with respect to information
obtained by a Federal agency subsequent to the effective date of the
Consumer Protection Act, trade secrgts o1 commercial and financial in-
formation described in 5 U.8.C. 552 (b) (4) shall not be disclosed if the

~ Federal agency had agreed in writing, as a condition of receipt of such

information, to treat the information as privileged or confidential.
Such a prospective caveat providing for confidentiality must be set
forth in writing by the Federal agency. It may only be used to bar -

 access to such information by the ACA if the Federal agency reason-

ably found, and so set forth in the agreement, that such information

.- was not obtainable from the supplier of {he information or any other

source without sach pledge of confidentiality and that failure to ob-
tain such information would seriously impair the carrying out of the
agency’s: function, It the Federal agency did not make these two
specific findings before obtaining the information or did not act rea-
sonably in doing so, it may not deny the Administrator access to the
information. ; '
Additionally, the agency is required to notify the person who pro- -

vided trade secrets and commercial or financial information described
in'5 U.S.C. 552(b) (4) of its intention to provide access to the Ad-
ministrator and the reasons therefor, and shall, notwithstanding sec-

~tion 21(b), allow the person who provided such information a reason-

able opportunity, not to exceed 10 days, to comment. or to seek injunc-
tive relief. g B ' o

On those occasions when access to information is denied to the Ad-
ministrator by a Federal agency pursuant to section 10(b), the head of
the Federal agency should work with the Administrator to find & way
to provide as much information as possible in such other form as will
meet the agency’s objections. The Administrator may file 8 complaint
in court to enforce its rights under this subsécetion in the same manner
fés 3 complainant under section 552(a) (8) of title V, United States

ode. o : ~ L

An agency may, in its discretion, waive the restriction contained in

“section 10(b) and disclose information protected by this subsection to

the ACA, except when other laws specifically prohibit disclosure of -

such information to another agency. G e :
‘Section 10(c¢) restates the provisions of 26 U.S.C. 7213 prohibiting = -

the disclosure by any Federal agency of any information concerning

20-108 S.Rept, 0§-169 -==6
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the amount or source vf income, profits, losses, expenditures, or any
particular thereof which is disclosed solely in an income tax return ex-
cept as otherwise provided by statute or regulation. The Administrator
is also precluded from obtaining a copy of, or any book containing any -
abstracts or particulars of, 2 Federal income tax return filed pursuant
to the provisions of title 26. The provisions of this subsection concern
not only the obtaining, but also the examining or viewing of such
privileged information by the Administrator. R

SECTION 11. LIMITATIONS ON DISCLOSURE

This section sets forth rules governing disclosure of information to
the public by the ACA. Because the Administrator will have broad
access to information derived from other Federal agencies, and because
the release of information by the Administrator could have a sub-
stantial effect upon a Federal agency or a business, certain limitations
have been imposed on his authority to release information. These lim-
itations strike a balance which will allow the Administrator to dis-
close information essential to the most important interests of con-
sumers, with appropriate safeguards to protect other interests im- .
mediately concerned. : : .

Subsection 11(a) states that except as otherwise provided in this
section, the Freedom of Information Act shall govern the release of
information by the ACA to members of the public. Under the Free-
dom of Information Act, Federal agencies are authorized to disclose
any information in their possession to members of the public who
request it, except for information which falls within oiie of nine
exemptions listed in Section 552, Title 5, U.8.C. If requested informa-
tion does fall within an exempted category, the agency may withhold
it. Thus, under this subsection, the Administrator is required to dis-
close all information required to be disclosed by the Freedom of In-
formation Act, but he may, in his discretir ., withhold information
governed by the exceptions to the Freedom of Information Act, sub-
ject to the same restrictions applicable to other Federal agencies.

Section 11(b) deals with the disclosure of information which the
Administrator has obtained from another agency. S

Pursuant to Section 10(b) the Administrator has a right of access
to all information in the possession of a Federal agency which the
Administrator deems necessary for the performance of his functions, -
except information within the seven excepted categories. The Admin-
istrator, however, is prohibited from disclosing to the public or to a
State or local agency, information which is received solely from a
Federal agency when such agency has notified the Administrator that
- the information is within the exceptions stated in section 552(b) of

title 5, T.8.C., and the Federal agenéy has determined that the infor-
mation should not be made available to the public.

While the Administrator should have access to this information,
_the decision whether or not to release it to the public should remain

with the source agency. If the Administrator gathers information |

solely from another agency and the ageney specifies that such informa-
tion 1s exempted from disclosure under 5 U.S.C. 552 (b) and the source
agency has determined the information should not be disclosed and the
agency informs the Administrator of such determination in writing,
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the Administrator is bound by that determination and may not dis-
close the information. The obligation to make these determinations
and to communicate them to the Administrator remains with the Fed-
eral agency from which the information is gathered.

This subsection also states that, if the information is exempted
from required disclosure under 5 U.S.C. 552(b), but the agency has
decided that it may be disclosed in a particular form or manner, the
Administrator may disclose such information in compliance with the
form and manner so prescribed. - :

Secction 11(¢) seeks to dssure that the Administrator will act fairly
in releasing information to the public. It provides general rules which
ghall govern the release of information pursuant to any authority
conforred by the Act, except for information released through the
presentation of evidence in @ Federal agency or court proceeding pur-
suant to section 6. , :

Paragraph (1) states that in releasing information concerning con-
sumer products and services, the Administrator shalk determine that
such information is accurate, to the extent practicable, and that no
part of such information is prohibited from disclosure by law. In
addition, this paragraph restates the requirement of section 11(b)
that the Administrator shall comply with any notice by a Federal
agency that particular information should not be made available to the
public or should be disclosed only in a particular form or manner, if -
stich notice is within such agency’s authority under the Freedom of
Information Act. ACA disclosure of information should be made
responsibly and in good faith. : ’ o .

Paragraph (2) provides that when the ACA on its own initiative
is disseminating test results or other similar information resulting
from research for which the ACA is responsible and which directly -
or indirectly discloses product names, the ACA shall do so in a fully
accurate context. This limitation on disclosure would not apply to
requests for the test results themselves under the Freedom of Informa-
tion Act, : ’ ‘

Specifically, if all products in a similar category to the named
product have not been compared, the Administrator shall' make such
an indication. Furthermore, he shall indicate that thers is no intent
to rate products tested over those not tested or to imply that products
tested are superior or preferable in quality over those not tested. This
provision should not be read as prohibiting the Administrator from
making any statement comparing the relative characteristics of any
product or service. He may make objective comparisons of perform-
ance or of certain qualities of a productior service, He may make objec-
‘tive comparisons of performance or of certain qualities of a produet or
service. Frank, factual, and meaningful discussion of various products
and services by the Administrator are not preciuded by this subsection.

Paragraph (8) requires that changes or additional information

which would affect the fairness of informittion previously disseminated
will be promptly disseminated in a similar manner. The intention of
this provision is that wlenever a serions misstatement has been madle,
that adversely affects a person to be a sn}:)“stmltlal‘,degreq, fche Admin-

~ istrator should promptly issue a retraction or such additional infor-

“mation as may be necessary to correct the error. Furthermore, in order
to insure that the correction receives the sai},ne attention as the original

i



¥

dissemination, this paragraph requires that such correction be dis-
seminated in the same manner as the original erroneous information.

Paragraph (4) requires that where the Administrator is about to
release information likely to cause substantial injury to the reputa- .
tion or goodwill of any person, such as a company, or its products or
services, he is required to give notice of the information he is about
to release, so as to afford the person an opportunity, not to exceed
ten days, to comment or seek injunctive relief, unless immediate re-
lease of the information is necessary to protect the health or safety
of the public. This does not require the ACA to provide the full ten
days. : ,

The circumstances of each case will determine the length of time
afforded. The objective of this provision is to enable the person to move
promptly for a temporary restraining order or a preliminary injunc-
tion. It applies only where the injury to reputation or goodwill is
both substantial and likely to occur. In order for the injury to be
considered substantial there must be substantial likelihood of sig-
nificant economic harm. Typically, the information involved in such .
a situation will identify a brand or company name specifically rather
than speaking of a_generic type of product. The Administrator’s re-
sponsibility to release information which will protect the health or
safety of the public, however, takes precedence over the restrictions in
this situation. .

Subsection 11(d) deals with suits by persons under the Freedom
of Information Act. This su/.section provides that when the Adminis-
trator is sued to disclose information that he has obtained from-an-
other agency, and, that agency has specified that such information is
not to be released, then that agency will be substituted for the Admin-
istrator as the defendant in the case. This provision is a corollary to
the principle that allows the Federal agency providing information
to the ACA to retain authority under the Freedom of Information
Act to withhold certain exempted information from public disclosure.

SECTION 12+ NOTICE

Section 12 deals with the notice that Federal agencies must give to

the Administrator of the Agency for Consumer Advocacy in order to
facilitate his intervention and participation. This section is intended
to provide a workable system under which the Administrator will be
informed of agency proceedings and activities which may affect the-
interests of consumers, without overburdening the operations of those
agencies. . ‘ ,
. Section 12(a) provides that every Federal agency concidering any
action which may substantially affect the intevests of consumers shall,
upon request of the Administrator, notify him of any proceeding or
activity at such time as public notice is given. :

The term “public notice” includes not only publication of notice in -
the Federal Register, but also any generalized notification such as a
press release, a public statement by a responsible agency official, or

“other notification either to the general public or to substantial groups

of persons. : : ‘ )
The Administrator's request under this subsection may be generic.
He may ask the FDA, for example, for notice when public notice is



41

given, of proceedings and activities involving over-the-counter drugs,

without specifying a particular drug. This subsection should not be

read to require the Administrator to referencs his request to proceed-

ings or activities about which he has no knowledge. However, the

Administrator is expected to use all published sources of informa- -
tion available—for example, subscribing to the Federal Register, to

trade publications, and being on the general mailing list of all Federal

agencies—to minimize the need for specific notification to him.

The Administrator also is expected to keep his requirements for
notice within reasonable limits in order to minimize the burden im-
posed npon Federal agencies.

Section 12(b) sets forth the responsibility of Federal agencies to
provide other notice to the Adminisrator in -cases where public notice
is not given. Because many important decisions are made in forums
that are not publicly announced, the Administrator will generally
learn of these activities only if notified by Federal agencies that such
activities are under way. The Federal agency’s responsibilities under
this subsection are activated by a “specific” request by the Admin-
is.rator for information concerning a particular agency activity or a
more precise category of activities than required in subparagraph (a).
“In response, the Federal agency will give a “status report” and other
relevant information. The Administrator is expected to exercise his
authority under this subsction with due regard to the resources and
responsibilities of other Federal agencies. When notifying the Admin-
istrator of an agency action which may substantially affect an interest
of consumers, t%e Federal agency should include a decision not to act
which is included in the definition of “agency action” in section 14(3).

. Paragraph (1) requires that the Federal agency promptly provide
the Administrator a brief status report. The report is to contain a full
statement of the subject at issue and a summary of any previous or
proposed procedures and actions concerning it. This report may be
written or oral, and may be as simple as a single telephone conserva-
tion, depending on the complexity of the subject matter and the degree
of the Administrator’s interest. Federal agencies are expected to be
as responsive as possible in complying with this paragraph.

Paragraph (2) allows the Administrator to request such other
relevant notice and information, the provision of which would not be
unreasonably burdensome to the agency. ‘Such information could in-
clude sending the A dministrator requested documentary material from
agency files, summaries of meetings, notice of cutside contracts, and
other data. This additional notice and information may be requested
when the Administrator deems it necessary in order to facilitate his
participation under Section 6. = A

Under both section 12 (2) and (b), agencies in determining when
to notify the Administrator will inevitably be involved in deciding
whether an action may substantially affect an interest of consumers,

- The Committee expects agencies to construe this language broadly and
to resolve doubtful cases in favor of notifying the Administrator.
Whenever there is any dispute between the Federal agency and the

. ACA over whether a particular action or type of action may substan-

tially affect the interests of consumers, the Federal agency shall defer

" tothe ACA’s determination. = - . S

-
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The requirements of the notice provisions in Section 12 shall not be
construed as affecting the authority or obligations of the Adminis-
trator of the Agency for Consumer Advocacy or any Federal agency
under Section 10(b) and Section 11 of this Act.

SECTION 13. SAVINGS PROVISIONS

Section 13(a) provides that nothing in this Act affects the duty of
the Administrator of Greneral Services to represent the interests of the
Federal Government pursuant to Section 201(a) (4) of the Federal
Property and Administrative Act of 1949 (40 U.S.C. 481(a)(4)).
Under that Act, the Administrator of the General Services Adminis-
tration represents the Federal Government in the Government’s role
as a consumer of goods and services. This bill is not intended to affect
the performance of this function. , :

Section 13(b) restates a central concept of the bill: responsibility

_for the interests of consumers is not confined to the Agency for Con-
sumer Advocacy. The creation of the ACA. does not relieve any ex-
isting agency of its responsibility to consumers. ;

Section 13(c) preserves the right of any consumer or group or class
of consumers to intervene and participate in Federal agency or court
proceedings. The ACA will be an agency with serious limitations on
its stafl, resources, and time.

Thus, this provision is intended to prevent ACA’s actions from fore-
closing any other person or group representing consumer interests.
ACA should encourage such representation.

SECTION 14. DEFINITIONS

This section contains definitions of terms used in the bill.
Section 14(1) provides that the definition of A dministrator” means
the idministmtor of the Agency for Consumer Advocacy created by
this Act. S
Paragraph (2) defines the term “Agency” to mean the Agency for
Consumer Advocacy. This term should be read in conjunction with
paragraph (8) in which the term “Federal agency” or “agency” is
defined by the Administrative Procedure Act (5 U.S.C. 551). The defi-
nition in paragraph (8) is worded so as to specifically include other
authority of the United States which is a corporation and which
recelves any appropriated funds. : o
“Federal agency” includes every entity which is covered by the defi-
~nition of “agency” in the Administrative Procedure Act. Federal
entities which are specifically excluded by the Administrative Proce-
dure Act definition—such as the Congress, the courts of the United -
-States, the governments of the territories and possessions, the govern-

“ment of the District of Columbia, agencies composed of representa-

- tives of the parties to the disputes determined by-them. courts martial
and military commissions, military authority exercised in the field in
time of war or in occupied territory—are thereby excluded from the
definition of “Federal fgency™ in this bill. The definition of “Federal
agency” or “agency” does not include the ACA., -~

Certain Federal entities have been granted m specific exemption in

their statutes from some or all of the provisions of the Administrative

-



43
Procedure Act. Such an exemption from the Administrative Proce-
dure Act, howerer, is not an exemption from the definition of “Fed-
eral agency™ in this bill. ‘

As defined in the Administrative Procedure Act (5 U.8.C. 551), the
definition of “agency action” in Paragraph (8) includes the whole or
part of an agency rule order license sanction, relief, or the equivalent
or denial thereof, or failureto act. 7

The definition of “agency activity” in paragraph (4) comprises all
agency processes, or phase thereof, including undertakings of Federal
agencles which are not subject to the provisions of 5 U.S.C. 553, 554,
5586, or 557, or which do not involve o hearing pursuant tothe adminis-
trative procedural requirements 'of a statutory régulation, or practice,
or which are not conducted on the record after an opportunity for an
agency hearing. This category includes any agency activity or proe-
ess, or phase thereof, even if it does not result in an “agency action” or
involve an “agency proceeding” as defined in paragraph (3) or (5) of
this section. ,

The term “agency proceeding” in paragraph (5) istaken from the
- Administistive Procedure Act (5 U.S.C. 551) which includes rule-

making, adjudication and licensing activities. As used in this bill, any
“agency proceeding” is also an “agency activity,”but an “agency activ-
ity” is not always an “agency proceeding.” While the definition of
“agency proceeding” is derived from the Administrative Procedure
Act, the Act authorizes the Administrator to intervene or participate
in agency proceedings whether or not they are actually subject to the
Administrative Procedure Act. ‘

The term “commerce” in paragraph (6) is defined to mean com-
merce among, between, or within the several States, and commerce
with foreign nations. The inclusion of foreign nations in the defini-
tion of the term “commerce” reflects the intention that the Agency for
Consumer Advocacy be permitted to fulfill its responsibilities in activi-
ties which may involve foreign trade. '

The term “consumer” in paragraph (7) is defined as any individual
who uses, purchases, acquires, attempts to purchase or acquire, or is
offered or furnished any real or personal property, tangible or intan-
gible goods, services, or credit for personal, family, or household pur-
poses, This definition is deliberately broad. It is intended to cover the

1individual in all his relations to the goods and services he obtains or
uses, It excludes, however, the transactions in which a corporation,
farming enterprise, or other similar entity is acting as a consumer. It
also excludes the price any individual, such as a farmer, may get for
the goods or services he produces or sells commercially. ~
The term “Federal agency” or “agency” in paragraph (8) has been
dis)cussed supra in conjunction with the term “Agency” in paragraph
9). '

( The term “Federal court” means any court of the United States in-
cluding, but not limited to, the Supreme Court of the United States,
any United States court of appedls, any United States district court

“established under Chapter 5 of title 28, United States Code, the Dis-
trict Court of Guam, the District Court of the United States Cus-
toms and Patent Appeals, the Tnited States Tax Court.and the United
States Court of Claims. ' A



- The term “individual” in paragraph (10) means any human being.

The term “interest of consumers” in paragraph (11) is defined to_
include any health, safety or economic matter including, but not lim-
ited to, the factors enumerated in section 2(b) (8), which might be
important to individuals in their role as consumers. In order to be an
“interest of consumers” a concern must be related in some way to a
business, trade, commercial, or marketplace offer or transaction. The
words “business, trade, commercial, or marketplace transaction” in- -
clude any portion of the entire process—whether for consideration or
not—by which tangible or intangible goods change hands, real or per-
sonal property is offered, furnished, purchased or acquired, services
are rendered or denied, or credit is extended or refused. The concern
need not be tied to a transaction, but must have a reasonable relation

" to it. There must be a rational link in the chain of causation between
the concern and the transacéion. The definition provides that the offer
or transaction in question need not involve the payment of promise of
a consideration so as to make clear that an offer of a free gift made
by a businessman in connection with a promotional scheme is included
with the meaning of a consumer’s interest. A rate or route decision
of the CAB, a deceptive advertising case before the FTC, commercial
product standards established by the National Bureau of Standards,
the rise in the regulated price of oil, FCC cable television rulemaking
proceedings, or the licensing of a new technology not yet marketed
would be a few examples of cases clearly within the scope of the ACA’s
activities. ' .

The term “participation” means any form of submission and would
include oral, written, telephonie, or any other form of submission. In
conjunction with this definition, the term “submission” defined in par- .
agraph (15) means participation through the presentation or com-
munication of relevant evidence, documents, arguments, or other
information. '

The term “person” includes any individual, corporation, partnership,
firm, association, institution, or public or private organization other
than a Federal agency. : .

The term “State” means each of the several States of the United
States, the District of Columbia, the Commonwealth of Puerto Rico,
the Virgin Islands, Canal Zone, Guam, American Samoa, and the Trust
Territory of the Pacific Islands.

Paragraph (15) defines the term “submission” as stated above.

SECTION 1§, EXEMPTIONS

Section 16 provides that the Act shall not apply to all the activities
of certain Federal agencies and to some of the activities of other
Federal agencies. While there are specific reasons for each agency or
activity exempted, generally, it is believed that it would be inappropri-
ate for the ACA to be involved in such agency’s activities. Were these
exemptions not included in the Act, it would nevertheless, be highly
unlikely that the ACA would seek to involve itself in such agency’s
activities, since the jurisdiction of the ACA extends only to those
agency functions which may have a substantial effect on arn interest
‘'of consumers as defined in Section 14 (11). Because of the nature of the
activities of these particular agencies, it was felt that it would be best
to explicitly include the specific exemptions in the Act. '
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The Act shall not apply to the Central Intelligence Agency, the

Federal Bureau of Investigation, the National Security Agency, or the
national security or intelligence functiong, including related procure-
ment, of the Departments of Defense and State (including the De-
partments of the Army, Navy and Air Force) and the Military Weap-
ons Program of the Energy, Research and Development Adminisira-
- tion. Jt should be noted that the Department of Defense is engaged
in many activities which do involve the substantial concerns of mili-
tary personnel as consumers. Such activities are not exempted from the
- Act. Similarly, activities of the Departments of State and Defense
which do not relate to national security or intelligence functions are
not exempted from the Act. Likewise, the activities of the Energy
Research and Development Administration which do nof relate to the
Military Weapons Program are not exempted from the Act.

The functions and agencies which are exempted obviously do not
involve interest of consumers as defined in the Act; and because of the

. specialized and sensitive nature of their responsibilities, the Committee
believes that such exemptions are warranted. -

The Act does not apply to labor disputes within the meaning of 29
U.S.C. 113 or 29 U.S.C. 152 or to a labor agreement within the meaning
of 29 U.S.C. 171. ; o

The purpose of this provision is t6 make it explicit that the ACA
is not to intervene in proceedings concerning labor-management mat-
ters before such agencies as the National Labor Relations Board or
the National Mediation Board or in the courts, or in proceedings cén-
cerning labor standards, such as those under the Fair Labor Standards
Aect. This limitation is inherent in the basic philosophy of the Act, for
the ACA’s role is to participate in proceedings which affect an “inter-
est of consumers” arising out of a marketplace transaction. Labor mar-
ket regulation in general and labor-management relations in particu- -
lar are a step removed from such product market transactions and are
therefore properly excluded from the ACA’s jurisdiction. The Con-
gress has continuously recognized this distinction between the labor
market and the product market and has subjected the two to differing
regulatory regimes. Following this line of demarcation, if the pro-
ceeding is solely concerned with commercial transactions, whether or
not a labor organization is involved, ACA participation is proper if,
however, wages, hours, terms and conditions of employment are im-
mediately and directly involved, the ACA should not participate.

‘The ACA. is prohibited from intervening or otherwise participating -
in license renewal proceedings of the Federal Communications Com-
mission. In license renewal proceedings generally, the issues contested
involve questions of free speech, fairness in broadcasting, equal time

~ provisions, rarial discrimination, and other aspects of the broadcast-
ers obligation to serve the public adequately. Such issues do not relate
to marketplace transactions, and since there is no commercial trans- .
action involved between a licensee and a consumer, there is not direct
consumer interest involved in license renewal proceeding. FCC rule-
making proceedings may have a substantial effect on an interest of
consumers and in such instances the ACA may seek to become involved.

~ Subsection (b) provides that the Act does not authorize proceedings’
to' restriet or limit the manufacture, sale, transportation or possession.
of firearms, ammunition,.or components of firearms or ammunition.

b
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SECTION 16, SEX DISCRIMINATION

Section 16 states that no individual shall be discriminated against
on the ground of sex in any way in'any program or activity carried
-on under the Act. The provision is to be enforced through agency
provisions and rules similar to those already established with respect
to racial and other discrimination, under title VI of the Civil Rights
"Act of 1964. However, this remedy is not to be considered exclusive
and will not prejudice or cut off any other legal remedies availableto
a person alleging discrimination. . : o

SECTION 17. LIMITATIONS RELATING TO SMALL BUSINESS AND PAMILY
FARMING INTERESTS

Section 17 encourages all federal agencies to take the varied needs
of small business and family farming interests into account when im-
plementing the provisions of this Act. The Small Business Adminis-
tration and the U.S. Department of Agriculture are directed to pro-
vide small business and family farming interests with information
concerning this Act and its implementation, and to provide Congress
with a summary of the effect of the Act on such interests.

To the extent feasible, the Administrator of the ACA is required
to consult with the representatives of small business and family
farming interests before establishing the agency’s general priorities
or policies, and before implementing general procedural rules or reg-
ulations which may affect small business or family farming interests.
The provision also provides that thé Administrator of the ACA
should give due consideration to unique problems of small business
and family farming interests when acting under this Act and to re-
spond in an expeditions manner to the views, requests and all other
filings made by small business and family farming interests.

In the past, some have felt that federal regulatory agencies have
devoted a disproportionately large portion of their resources to ¢hal-
lenging actions taken by small business or family farming interests;
or that such agencies have imposed, unduly burdensome reporting
requirements on such interests. The limited financial resources of
small business and family farming interests have made them especial-
ly vulnerable to sunch possible abuses. This section is intended to im-
press upon the ACA the importance of avoiding any action which
makes it appear that it is unfairly burdening small business or family
farming interests while avoiding actions involving larger companies.

Of course, this provision is not intended in any way to prevent the
ACA from participating in agency proceedings or court actions sub-
stantially affecting the interests of consumers just because such ac-
. ‘tions affect small business or family farming interests. The ACA

in the final analysis must be guided by its good faith determinations
of what actions must be taken to protect the interest of consumers.

In addition, paragraph 5 of this section requires the Administrator

to notify the Small Business Administration in writing, prior to in-

tervening in a proceeding under section 6 of this Act, the outcome

of ‘which is likely to have a substantial impact on small business..

The Committee does not intend for this to impose a significant burden

on the ACA,
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“For the purposes of section 17, the term “small business” shall have
the same meaning as provided in section 10(a) (5) of the Act.

SECTION 18. AUTHORIZATION OF APPROPRIATIONS

This section provides that there are authorized to be appropriated
not to exceed %15' million for the fiscal year ending June 30, 1978,
not to exceed $20 million for the fiscal year ending June 30, 1979, and

' not to exceed $25 million for the fiscal year ending June 30, 1980. The
Act specifies that subsequent legislation for the authorization of
appropriations shall be referred, in the Senate to both the Govern-

mental Affairs Committee and the Commerce Committee. At that

time, these Committees can review the economy, efficiency, and effec-
tiveness of the ACA, and mal » whatever legislative recommendations
they deem appropriate. Authorizations for carrying out section 23 of
this Actare not provided for in this section.

SECTION 18. EVALUATION BY THE COMPTROLLER GENERAL

To assist Congress in evaluating the efficiency and effectiveness with
* which the ACA has performed and in determining what legislative
-or other changes, if any, should be made in the activities of the Agen-
ey, the General Accounting Office is required by Section 19 to submit
to the Congress a report on the ACA. v S
The report of the GA.Q is to be detailed, comprehensive documenta-
tion of the manner in which the provisions of this Act have been
carried out by the ACA. It should include, where appropriate, recom-

mendations such as, (1) possible additional or substitute means of

achieving effective representation of the interests of consumers in Fed-
eral agency proceedings, or (2) expanding, ending, or restricting any
of its authorities, ‘ . :

SECTION 20. MISCELLANEOUS PROVISIONS

Section 20(a) states that nothing in this Act shall be construed to
limit the discretion of any Federal agency or court within its author-
ity, including a court’s authority under Rule 24 of the Federal Rules
of Civil Procedure, to permit the Administrator to participate in any
~ proceeding or activity to a greater extent than he is entitled to under
section 6 or to provide him more notice or information than is res

quired by section 12 or 10(8). This subsection will assure that a Fed-

eral agency or court will remain free, for example, to allow the Ad-
ministrator to participate in s particular meeting at which Section
6(a) (8) does not give the Administrator the right to be present or to
allow the ACA to intervene or participate in a de novo court proceed-
ing if such participation is not otherwise authorized by this Act. An

agency or court may exercise its discretion to allow further participa-

~ tion as liberally as possible, consistent with proper, fair, and orderly
~conduet of its proceedings and activities in such proceedings as de
novo actions where a Federal agency seeks an immediate injunction

without any prior agency action.

Section 20(b) (1) establishes that actions of the Administrator and ,

other agencies under sections 6 (a), (d), (f), and (j) and sections 7, 10,
11, and 12 of this Act shall not be subject to judicial review except to
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- the extent specifically provided in paragraph (A), (B) and (C) of
. section 20(b). o o \ v
The actions taken by the ACA. or any other person involving other
* sections of the Act will be subject to review to the extent provided by
the Administrative Procedure Act, other provisions of this Act, or .
applicable statutes. Snbsection 20(b) does not refer to, and in no way
affects, the Administrator’s rights under Section 6(c) to initiate, in-
tervene, or otherwise participate in judicial proceedings involving
agency actions substantially affecting the interests of consumers.

Subparagraph (A) provides that the Administrator may obtain
judicial review to enforce his authority under sections 6(a), (d), (f),
(i) and (j) and sections 10, and 12 of this Act. This includes, for
example, the Administrator’s right to intervene -as a party in cer-
tain agency proceedings, under section 6(a) (2) and the right under
section 10(b) to obtain certain information from other Federal agen-
cies. However, the Administrator may obtain judicial review of a Fed-
cral agency determination under section 6(f) of this Act, only after
final agency action and only to the extent that such determination
affected the validity of such action. ‘ '

Subparagraph (B) concerns review by other parties of the Admin-
istrator’s intervention or participation in an agency proceeding or
activity. It makes judicial review of the Administrator’s actions avail-
able only on the grounds that the Admnistrator’s intervention or par-
ticipation results in prejudicial error to another party or participant.
It requires that such review await the outcome of the proceeding or
activity and that it be considered by the court in reviewing the entire
proceeding or activity. Judicial review is available only where the pro-
ceeding or activity is of the type reviewable by law. ;

- This subsection, of course, does not affect judicial review based on
grounds unrelated to the Administrator’s intervention or participa-
tion. For example, if an agency decision in a proceeding in which the
Administrator intervened 1s not supported by substantial evidence on
- the record considered as a whole, and the decision is reviewable under
the substantial evidence standard, a court may still take whatever
action it would have taken regardless of the Administrator’s
intervention. : . : :

Subparagraph (C) grants a right of review to any person substan-
tially and adversely affected by the Administrator’s action under
. Sections 6(f) (discovery by the Administrator); 10(a) (information-

gathering) and 11 (public disclosure of information), unless the court
determines that judicial review would be detrimental to the interests
of justice,. This condition is designed to relieve the Administrator
from the burden of devoting limited resources to unnecessary and
time-consuming litigation. ;

_Section 20(b) (2) states that the Administrator’s initial determina-
tion pursuant to section 6, that the effect of an agency proceeding or
activity substantially affects an interest of consumers, is deemed not to
be a final agency action and thus not subject to judicial review, except -

- where the Administrator’s intervention or participation is considered
gg (Ii)asr(tlc))f( itgl;‘e review of final agency action permitted by subsection

This subsection is intended to apply an orderly framework for judi-
cial review arising from the Administrator’s intervention and partici-
pation in agency proceedings and activities, .
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SECTION 21, TRANSFER OF PROGRAMS, OPERATIONS- AND ACTIVITIES

This section provides a mechanism to insure that the provisions of
this Act are carricd out in the most efficient and effective manner.
Subsection (a) of this section requires the President to submit to the
Congress not later than 180 days after the date of enactment of the
Act a reorganization plan pursuant to the President’s Reorganization
Authority in chapter 9 of title 5, United States Code. The subsection
specifies that the reorganization plan is intended to accomplish two
purposes: (1) to transfer to the new agency consumer-related advo-
cacy programs, operations, and activities, and functions of federal
agencies which can be performed more appropriately or with greater
efficiency by the Administrator; and (2) the reduction or abolition of
consumer-related programs created by administrative action whose
continuation is inimicable to promoting government economy. v

The Committee believes that there are many programs and offices in
the federal bureaucracy which are intended to represent the interests
of consumers but which, for many reasons, have been ineffective.
Reorganization will provide an opportunity to merge into the new
agency such functions which are consistent with the ACA’s responsi-
bilities and which can be better performed by the new agency. Under
the President’s reorganization authority, the President is permitted
to require the transfer of functions without requiring the transfer-of
personnel. The Committee believes that this is often an effective way
of insuring that the ACA. will have a free hand in performing the
transferred function in a way to maximize its impact. )

The Reorganization Plan should also contain provisions for the
~ abolition of consumer related programs created administratively
which have been shown to be unnecessary or ineffective.or whose per-
formance has not justified their cost. The Committee recognizes that
there may be consumer representation programs in certaln agencies
which have performed well at a small cost. Such programs should not
be transferred fo the new agency or abolished. : :

The Committee believes that the transfer or abolition of certain
programs or offices will result in a substantial sayings in the net cost
- of the ACA. However, it would be counter-productive if the Reorgani-.
zation Plan approved pursuant to this section required that the ACA
were burdened with programs lacking in merit or programs which
could be better carried out in the context of another agency’s activi-
ties. Clearly, it would be inappropriate and inconsistent with the in-
tent of this Act for consumer complaint-handling functions of other
departments and agenciesto be transferred to the ACA. SR

¥inally, in order to insure that the President has maximum flexi-
bility to recommend the transfer or abolition of programs at such
times that he believes such transfer or abolition wonld be most produc-
tive, subsection (a) allows the President to submit such reorganization
plans to the Congress at any time without regard for the restriction
contained in chapter 9 of title'5, that no more than three plans may
be pending before the Congress at any onetime, : B

“Subsection (b) of this section requires the Administrator to assume
responsibility for incorporating transferred programs, operations and
attivities into the operations of the ACA. and for issuing such organi-
zdtiondl directives as hé deems appropriate to avoid duplication of ef-
fort: and to otherwise carry out the purposes of this section. The Ad-
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ministrator is required to exercise discretion in incorporating 'p;'o-
grams in a manner which is completely consistent with his authority
- and responsibilities under this Act. : ~

SECTION 22. PUBLIC PARTICIPATION

Section 92(a) provides that each Federal agency shall issue appro-
prigte regulations and rules of procedure concerning the procedural
rights of individuals who may be affected by agency action, All Fed-
eral agencies are Tequired by this provision to conduet a complete re-
view of their applicable rules, interpretations, guidelines, standards
or the like in order to determine whether they can, by changing or -
adding to such material, increase participation in agency activities by
private representatives of consumers and other interests. This section
requires each agency in the Federal Government to have rules that
describe the right persons have to— .

(1) petition the agency for action;
2) receive.motice of the agency proceedings;
3) file official complaints with the agency;
v 4:; obtain information frem the agency ; and
5) participate in agency proceedings. '

Federal agencies are not required by this section ¢¢ dssue any rules
which an agency lacks the authority to issue under other laws.

In order to provide the public with an opportunity to comment on
the agency’s proposed rules, the provision requires that all changes or
additions an agency propose to make in its standards, procedural rules,
interpretations, guidelines or the like in order to increase public par-
ticipation shall be pulilished in the Federal Register. 4 :

'Sgction 22(b) requires each Federal agency to take all reasonable
measures to reduce or waive procedural requirements for individuals
for whom such requirements would be financially burdensome, or
which would impede or prevent effective participation in agency pro-
ceedings. For example, such agency rules should, where appropriate,
waive or reduce the cost of transeripts, eliminate the requirement in
some agency statutes that participants must serve papers on all parties
to any formal proceedings; and require the agency’s technical staff
to help participants obtain any information contained in agency docu-
ments and records that is needed for use in agency proceedings.

Section 22(c) requires that rules of procedure of the nature de-
- scribed by this section be published and disseminated in a manner

- best designed to inform and be understood by the general public. This -
should inelude such rules adopted by Federal agencies prior to enact-
ment of this Act. - : , : : '

SECTION 23, COST AND BENEFIT ASSESSMENT STATEMENTS

. Section 23(a) requires that each Federal agency which is author-
~ ized to promulgate rules (as defined in section 551 (4) of title 5, United

States Code) prepare a cost and benefit assessment statement with
respect to any rule governed by section 553 (b) of title 5, United States
Code, which is likely to have a substantial economic impact. No agency
~ shall be required to comply in any way with section 24 with respect
- to rules which, in that agency’s sole discretion, are judged not likely
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to have a substantial economic impact, It is within each agency’s dis-

cretion to determine the applcability of the word “substantial” as
used in this subsection to its rules. Bach cost and benefit assessment

_statement shall be short and concise and shall be accompanied by such
supporting documentation as the agency, in its discretion, determines
to be necessary or appropriate. Each statement shall consist of three
elements: (1) a brief description of the estimated costs that are fore-
seeable as a result of the effective implementation of such rule; (2)

a description of the estimated benefits that are foreseeable as ‘a result
of the effective implementation of such rule; and (3) a statement of
the apparent relationship, if any, between such foreseeable benefits
and such foreseeable costs. - ‘

To the extent deemed practicable by the agency responsible for its
preparation, each cost and benefit assessment statement shall indicate in -
an appendix, the assumptions, if any, which were made by the agency
regarcing the means, or alternative means, and attendant costs of com-
pliance with the proposed rule, including any manufacturers’ costs
and consumer costs reflected in the price of any product affected by
such rule. This requirement is included, because in order for any agency
to estimate the econemic costs of the implementation of & proposed
rule, that agency will, of necessity, be making certain assumptions with-
regard to the various means of compliance with the rule. The agency
is free to make whatever assumptions it believes appropriate with
respect to the means by which the rule will be complied with—includ-
ing, if possible the most cost effective mesans of compliance—but in .
assessing costs of compliance, the agency should disclose both the
origin and nature of its assumptions with regard to such costs. For
example, in assessing the cost to a manufacturer of a production modi-

- fication, the estimate of the cost of such modification to the manufac-
turer would be an assumption which the agency should describe, (Ade-
quately authority is provided in subsection (d) to enable the agency
to obtain such information.) If the agency seeks to estimate the direct
economic cost of such modification to the consumer, the percentage of
the markup from the cost of production to the manufacturer would
be another assumption which the agency should describe. If estimat-.
ing a particular markup is unfeasible or would have any undesirable -
effect such as stifling competitive market forces with regard to the
consumer price of such modification, the agency should refrain ‘from
expressing an estimated consumer cost. In such instances, the agency -
may still express the cost of the modification in terms of estimated pro-
duction costs even where it is unfeasible to include the cost to the con-
sumer, In all cases, however, the agency should critically evaluate -
production cost data submitted by any person. e

The Committee does not intend that the requirements of this
section shall place any unreasonable burden on any Federal agency’
or interfere in any way with any agency’s ability to fulfill its respon-
sibilities under the law. The inclusion of this.section in this Act
reflects the Committee’s belief that Federal agencies, when promulgat-
ing rules which have a substantial economic impact, should attempt to-
estimate the foreseeable economic and noneconomic casts:and benefits
of the implmentation of such rules. At the same time, the Committee
feels very strongly that the requirements of this section should not
in any way modify or affnctthe substantive laws governing the agency’s
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rule-making authority. Subsection (k), discussed below, is intended to
make this clear. _ S : :

Subsection (b) requires a Federal agency to include in a Federal
Register nofice of proposed rule-making regarding a rule for which
the agency intends to issue a cost and benefit assessment statement, a
request to interested persons to submit to the agency, in writing,
comments, materials, data, information, and other presentations
relevant to the preparation of-the cost and benefit assessement
statement. - ‘ ‘ :

Subsection (¢) states that within the time prescribed for considera-

“tion of the proposed rule for which the agency is preparing a cost and
benefit assessment statement, such agency shall seek to obtain from®
other Federal agencies and persons, whatever information or materials
it deems relevant to the costs and benefits likely to ensue from the
effective implementation of such proposed rule. In addition, this sub-.
section makes clear the intent of the Committee that no requirement

~under this section contribute to any delay in any agency consideration
of any regulation. To this end, no extensions of time for comment shall
be granted by any agency solely for the purpose of receiving any
information or materials to be utilized in the preparation of a cost
~and benefit assessment statement. ' '

Subsection (d) requires any person who contends that a proposed
rule, if implemented, will result in increased or decreased costs, to
furnish to the promulgating agency all information upon which it
bases its assertion if such information is in his contrel. In addition,
the promulgating agency is authorized to require the submission
of information, or inaterials which it deems relevant to the prepara-
tion of a cost and benefit assessment statement from a person who may
be directly affected by the promulgation of the proposed rule, if

-such information is in the possession or control of such person. Any
person. who knowingly and willfully falsifies, conceals or covers up
or makes any false, fictitious, or fraudulent statements or representa-
tion, ‘or who in any way violates section 1001 of title 18 United
States Code, in connection with any materials or informatoin; sub-
mitted pursuant to this subsection, shall be liable for prosecution under
section 1001 of title 18, United States Code. ‘

If 2 person who makes a contention under this subsection is unwill-
ing or unable to supply the necessary information and materials to-
justify such contention, the promulgating agency need not consider
the contention of such person in its estimation of the costs and benefits
of the proposed rule. Whenever an agency is requesting information
from a person under this subsection, the agency may seek to compel
disclosure of such information or production of such requested ma-
terials by issuance of a subpoena or other appropriate order, which
‘order shall be enforceable in cov'rt if the order is not needlessly broad
and_if the matecials and information sought are relevant to the
preparation of a cost and benefit assessment statement. As subsec-
tion (j) makes clear, a court’s inquiry would be Ximited fo the enforce-
ability of the subpoena. S L v S

Subsection (e) requires that all cost and benefit assessment state-
ments prepared by an agency be initially published in ene end of year
report in the Federal Register. Publication in the manner required
by this subsection will provide a means for interested persons, the

{
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Congress and other government agencies to assess the performance of
the agency with respect to the estimated costs and benefits of promul-
gated regulations which have a substantial economic impact. This
requirement seeks to provide a means for determining -which govern-
ment programs entall unreasonable or excessive costs, as stated in
the declaration of purposes of section 2(b) (4). Agencies should cata-
logue the cost and benefit statement by program or activity in such a
way as to facilitate examination by Congress and other interested
parties, ) : ; ;
- Any agency preparing a statement, pursuant to this section, should
make available to interested persons as much information relevant
to a cost and benefit assessment statement as is possible, consistent
with the Freedom of Information Act. The Freedom of Information
Act will of course, govern the agency’s authority to withhold any
“information. Where, for example, it is possible ‘for an agency to
release information without compromising the conifidentiality of the
holder of a trade secret, the agency is encouraged to release the in-
formation in a way which provides such protection. Other require-
ments of the Freedom of Information Act, including the publication
of a listing of available materials, are expected to be complied with
by each agency. Each agency should implement this section in a way
which reflects a principal purpose of this section, that all interested
persons be provided with all information necessary to evaluate the
costs and benefits of. rules- for which assessment' statements have
been prepared. ‘ i V
Subsection (f) requires the President to issue reguﬁlations providing
guidelines for Federal agencies regarding the nature and .content
of the cost and benefit assessment statement and regulations which
insure that any agency preparing such a statement|shall be able to
obtain information which it deems necessary or apjropriate to the
preparation of such a statement. ' o
The regulations providing guidelines should give the agencies a
maximum’ amount of discretion with regard to the pature and con-
tent of the required statements so that each agency' can implement
the requirements of this section consistent with that agency’s par--
ticular statutory mandates. It is the intent of the Committee that
‘the regulations which insure that the agencies shall haye access to nec-
sary information shall be written in & way which guarantees maximum
access by the agencies to relevant information. i ;
The President is required to promulgate regulationsion the basis of
recommendations submitted to the President by the Office of Manage-
ment and Budget, the General Accounting Office, and the Agency for:
Consumer Advocacy. It is the intent of this subsection that the
President will consider from among the diverse proposals for régula- .
tions which are submitted by the three named agencies and the public.
Four fundamentzl principles stressed through this section should be
incorporated into. regulations issued by the President. They are:
(1) that the requirements of -this section shall not in any way
alter the mandate of any agency, or impose an, additional criteria or
prerequisites for agency rule-making. S
(2) that the requirements of this: section shall not impose any
unreasonable or excessive burden in the administrative process; and
(8) that interested persons have maximum access to information,



materials and data used in the preparation of a cost and benefit
assessment statement and ‘

(4) that agencies have maximum access to information and ma-
terials for use in connection with the preparation of cost and benefit
assessment statements. .

The President is required to promulgate the required regulations in
accordance with procedures set forth in subsection (b) and (c¢) of the
new section inserted by section 202(a) of Public Law 93-637. The pro-
cedures established by these subsections will insure that all interested
persons have an opportunity to present relevant comments on pro-
posed regulations. The President is required to give public notice of
proposed ruleé-making under this subsection within sixty days after
the effective date of this Act.

The President is required to transmit the regulations issued by the
Congress, and is required to submit in addition the recommendations
submitted to the President by the Office of Management and Budget,
the General Accounting Office, and the Agency for Consumer Ad-
vocacy. The Congress shall have 90 legislative days to consider the
proposals for regulations after which time the regulations shall go
into effect unless either House of Congress by resolution of disapproval
digapproves such regulations. However, Congress may by concurrent
resolution make such changes in such regulations as it deems appro-
priate within such 90 legislative day period in which case such regula-
tions will take effect in such modified form. A regulation or guide-
line which conflicts with any statutory requirement of an agency
should not be considered applicable to that agency as stated in sub-
section (1).

Subsection (g) requires each Federal agency, or officer, that pro-
poses legislation to the Congress which is likely, if enacted, to have a
substantial economie impact, to accompany such legislative pro&)osal
with a cost and benefit assessment statement prepared in accordance
with the provisions of subsection (a). A committee of Congresshaving
jurisdiction over such legislative proposal may permit an agency
submitting such proposal to postpone compliance with this subsection
for up to 30 days from the date of submission to the Congress of such
legislation, :

Subsection (h) defines the terms “rule,” “legislation,” “benefit” and
%cost” as used in this section. In drafting these definitions, the Com-
mittee hias attempted to define both “cost” and “benefit” in the broad-
est way possible. It is for each agency preparing a statement under
this section.to decide which aspects of the definitions of “cost” and
“benefit” are relevant to a particular promulgated rule or legislative
proposal, If, in an agency’s judgment, the particular benefits of a
proposed rule are noneconomic benefits, such as benefits to the health
and safety of individuals or benefits to the quality of life, the agency
is not required or encouraged to necessarily seek to quantify such bene-
. fits or to express such noneconomic benefits in economic terms; although
such agency may do so if it believes that such is necessary in order to
pregent the benefits fairly. , , : L ,

Subsection (a) requires the agency to include in the statement the
apparent-relationship, if any, between foreseeable benefits and costs.
Because of the breadth of the definitions of “costs” and “benefits” and
the broad diseretion which the agency is expected to exercise in deter-



mining which costs and which benefits are significant with respect to
a proposed regulation or legislative proposal, it may be that in some
instances there would not be an apparent relationship between the
costs and the benefits which could be expressed in a meaningful way.
In such instances, it will suffice for the agency to set forth the costs,
to set forth the benefits, and to state that it would not be feasible or
useful to seek to state a relationship between the costs and the benefits.
In. computing the estimated costs of a proposed regulation which
would involve any production modification, the Committes intends, as
stated previously, that the cost of such production modification be
expressed in a way that discloses the estimated cost to any person
required to make such modification. While the agency, of course, may
estimate the cost of such production modification to the consumer, in
such instances, it is important that the statement indicate assumptions
which were made by the agency with regard to cost differential be-
tween the cost to the manufacturer and the cost to the consumer—
i.e—the mark-up. It may be, in some instances, that the agency will
deem it unfeasible to estimate the cost of such modification to the con-
sumer. In such a case, the agency is not required to make such an
estimate, T
Subsection (i) requires the Comptroller General of the United
States to prepare a study of the implementation of this section three
years after the effective date of this section, and to submit such study
to the Congress. The report shall include an evaluation of the advan-
tages and disadvantages of cost and benefit assessment statements and
the nature and extent of Federal agency complisnce with this seotion.
Among other recommendations, the report shall include the Comp-
troller General’s recommendations with regard to the necessity or
advisability of the provisions of this section and of the need to amend
subsection (j) which prohibits any judicial review of any of the provi-
sions under this section. , ~ :
Subsection (j) prohibits any court from reviewing in any way any
cost and benefit assessment statement prepared pursuant to the require-
ments of this section or the extent of compliance of any such state-
ment with the requirements of this section or the compliance by any
agency with any requirement of this section, Pursuant to subsection
(j), judicial review of final agency rules themselves will of course
continue to be available under 5 U.S.C. 702. U
Furthermore, since the statements prepared pursuant to this section
* are nonreviewable, it is the intention of the Committee that no state-
ment prepared pursuant to this section be considered by any court as -
a ground for invalidating any aspect of any rule promulgated by any .
‘agency. However, where an agency is currently required to malke an
assessment of the costs and benefits of a particular proposed regula-

" tion, and where such assessment is currently admissable with respect

to a review of the validity of such regulation, in such case, a reviewing
court shall continue to consider such assessment prepared pursuant
to any other authority without regard to any provision of this section.
No officer or agency of the United Stafes other than the agency
responsible for the preparation of a cost and benefit assessment state- -
ment and the duly authorized committees of the Congress shall have
authority to review, in any way, any cost and benefit assessment with
the requirements of this section or with regulations promulgated
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under subsection (g) of this section. This provision is intended to

emphasize the strong belief of this Committee that each agency re-

sponsible for the preparation of cost and benefit assessment state-

‘ments under this section shall have complete independence and full
“control over all aspects of the preparation and dissemination of such

statements. While the Commiittee recognizes that uniformity is often

necessary for the smooth functioning of our massive Federal bureaue-
racy in order to_avoid any unreasonable burden or delay, the Com-
mittee believes that, with respect to the requirements of this sec-
tion, each agency should control the implementation of this sec-

tion, and that the regulations promulgated pursuant to subsection (g)

of this seetion should reflect this. ,

Subsection (k) states that the requirements of this section shall
supercede any existing executive orders pertaining to the prepara-
tion of any economic, cost and/or benefit, inflationary or other like
statement which an agency may presently be required to prepare. For
example, Executive Order 11821 dated November 17, 1974 required
all executive agencies to issue inflationary impact statements. The
Committes believes it would be unreasonable and overly burdensome
to require such agencies to prepare both cost and benefit assessment
statements and inflationary impact statements. : ;

The Committee does not intend for this section to change, in any
way, the responsibilities of any agency to promulgate particular rules.

In order to leave no doubt about this very important point, Sub-
section (k) specifically provides that enactment of this section shall
not in any way supercede or alter the substantive standards governing
the applicable agency’s rulemaking authority. These standards are
embodied in “statute, regulation, or lawful practices.” The latter
phrase refers to practices established by, or pursuant, to statutes,
regulations, or court decisions. .

The provision assures that enactment of this section will not alter
any applicable statute, regulation, or lawful practice which may now
govern the extent to which an agency may consider the cost or benefits
of its proposed action in exercising its rule-making authority. In a
number of instances, agency statute, regulation, or lawful practice
requive that other considerations be paramount. For instance, the
statite governing the Food and Drug Administration’s regulation
of ‘food additives, the Delaney Amendment (21 U.S.C. 348) specifi-
cally provides that an additive shall be declared unsafe if it causes -
cincer in animals, The statutory standard leaves little or no discre-
tion to the Agency to take economic matters into account in establish-
ing- standards of safety under this provision. Similarly, the law
requires the Nuclear Regulatory Commission to place preeminent
emphasis on safety when regulating nuclear power plants. Thus, if
agéncy consideration in connection with its rule-making of a state-
ment prepared pursuant to this section would be inconsistent, in any
way, with the agency’s statutes, regulations or lawful practices, then
the provisions of subsection (k) would apply. Where the requirements
of the statute are broader and explicitly contemplate the considera- -
tion ‘of costs by the agency, then the cost and benefit assessment will
assist the agency in its consideration of a proposed rule or proposed
legislation. o T e :
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Finally, subsection (k) also specifies that if, with respect to any
promulgated rule, the promulgating agency is required by law to issue
any statement which would include an agsessment of the estimated
costs and- benefits of such rule or legislative proposal, such as in the
case of a National Environmental Policy Act Statement, the agency
shall be relieved of any responsibility to prepare any cost and benefit
assessment; statement pursuant to this section.” SR

Subsection (1) states that this section shall become effective one
year after this bill becomes law, unless superseded during the interim

~ period. The purpose of this delay clause is to permit the Administra-

tion a reasonable period of time in ‘which to submit to Congress its
proposals for amendments consistent with the intent embodied by the
provisions of this section, while assuring that by a time certain the
“Federal government would be required to evaluate the cost implica-
tieas of its regulatory activity. Necessary sums are authorized to be
appropriated for the fiscal years 1978, 1979, and 1980. It is the intention
of the Committee that the manner of implementation of the require-
ments of this section by an agency shall be dependent on the amount
of funds appropriated by the Congress to carry out the provisions
_of this section. No agency shall be required to expend funds not appro-
* priated under this subsection to carry out the requirements of this
section, if such expenditures would hinder such agency’s ability to
carry out its other responsibilities.

' BECTION 24. BEFFECTIVE DATE

_This section provides that the Act will take effect, except for sec-
tion 23, on October 1, 1977 or 90 calendar days following the date of
its enactraent, whichever is later, or before, should the President pre-
seribe an earlier time for the establishment of the Agency. The section
also provides that officers of the Agency are subject to be paid at the -
rates provided for in the Act, at any time after the date of enact-
ment of the Act. o -

' — 'SECTION 25. SEPARABILITY

This section is a separability clause which provideé that, if any . '
part of the Act is declared invalid, the remainder of the Act will
continue in force.. :

Crances 1N Exrsrine Law

- TIn compliance with subsection 4 of rule XXIX of the Standing

~ Rules of the Senate, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is

enclosed in black brackets, new matter is printed in italie, and existing

law in which no change is proposed is shown in roman) : s
Subchapter IT of Chapter 53 of Title 5, United States Code § 5814.

Positions at Level III. : o

% * * * ek ok
-(60) Administrator, Agency for Consumer Advocasy. ‘
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T §03Ib. POSIUIOIlb at Level IV.
* * x % * * *

(100) Deputy Administrator, Agency for Consumer Advocacy.

* * * * * * *
§ 5316, Positions at Level V.
* E R # # * # *

(135) Geneml Counsel; Agency for Consumer Advocacy.
5136 Assistant Admlmstmtors, Agency for Consumer Advocacy

In accordance with section 252 (a,) of the Leglslatnre Reorgant: Lz “+lon

ESTIMATED CosTts

Act of 1970 (Public Law 91-510), the Committee estimates that the
costs of implementation of S. 1262 Would be as follows:

 Pirst year_._.- : $15, 000, 600
Second year. : 20, 000,.000

Third . year. . : - - 25, 000, 600
Recorp Vore v taEE COMMITTEE
May 10, 1977

- In compliance with section 183 of the Legislative Reorganization
Act of 1946, as amended, rollcall votes taken during Committee con-
sideration of this leglsla,tlon are as follows:

Final Passage, ordered reported:* 8 yeas—1 nay

YEAS: NAYS:
Metcalf , Nunn
Eagleton : o (Proxy) MecClellan
Glenn
Sdsser
Percy
Javits
Heinz
" Ribicoff
Proxyg Muskie
Proxy) Danforth
Polled) Jackson
{Polled) Chiles -
Polled) Mathias

‘STATEMENT OF REGULATORY IMPAGT Pursuant 10 RULe 39 oF THE
STANDING RuLes or THE SENATE

Paragraph b of rule 89 of the Standing Rules of the Senate as
amended require an evaluation of the regulatory impact which would
" be mcurred in carrymg out the provisions of this Act. ‘

bd Commlttee roles provlde that on “Final Passage’’ proxies. may be allowed solely for the
purpose of recording & member's position on the pendlng question.
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Since the Agency for Consumer Advocacy has no regulatory au-
thority, no individuals or businesses would be regulated by this Act.’
Moreover, without regulatory authority, the ACA. will not promulgate
regulations with economiec impact. However, the Committee believes
that by representing the economic interests of consumers in agency
proceedings, the ACA will help to keep the cost of goods and services
to consumers down and thereby have a peneficial impact on the
economy.

The Committee believes that this legislation will not result in the
personal privacy of any individual being infringed upon. The infor-
mation-gathering powers of the agencies pursuant to section 10 pro-
vide many safegunards to ensure that the rights of businesses are pro-
tected in their dealings with the agency. Moreover the requirementsin .
section 11 with regard to disclosure of information by the agency en-
sure that the personal privacy of individuals will not be unduly .
compromised. ; :

The bill contains several provisions to ensure that the paperwork -
generated by the agency’s activities will be kept to a mimimum, The
- reguirement in section 10(a) that requests for information be screened
by the Office of Management and Budget for burdensomeness is one
such provision. When the Admlinistrator intervenes or participates
pursuant to seétion 6 he is required to comply with all applicable
agency rules and may not impose unnecessary paperwork on any other
party to any Agency proceeding.






SurpLEMENTAL ViEWws oF SENATOR JoHN C. DANFORTH

i ‘ R

I hilve been particularly concerned about the growth of the federal
bureaucracy, so it may.come as a surprise that I have supported a
bill which provides for the creation of a new federal agency, the
Agency for Consumer Advocacy. After all, those who oppose the crea-
tion of the agency charge that it will be but another in a continuing
series- of federal bureaucracies—full of sound and fury signifying
much more than nothing—the continuing proliferation of absurd
and counterproductive regulations in furtherance of the maxim that
government is not done for people as much as it is done to them. If
I believed that to be true, I would not support the bill..

The purpose of establishing an Agency for Consumer Advocacy
is to assure a meaningful consumer presence in the federal regulatory
process—a goal which I believe will be more effectively and efficiently
pursued by establishing a single office of consumer advocacy (pro-
viding, I might add, enhanced opportunity for Congressional over-

~sight) than could ever be the case with the “in-house” agency con-

-sumer counsel advocated by many of the bill’s opponents. To this

end, I do not see the Agency for Consumer Advocacy as a mere addi-.

tion to the bureaucratic maze—I see it as a counter to mindless federal
regulation. — v ;
I am distressed to find the most strenuous opposition to this bill
" coming from the business community, because I do not believe that
this bill is anti-business in any sense of the word. T'o my mind, business
and consumers have a great deal in common when it comes to dealing
with the federal bureauncracy, and it is my expectation that causes
espoused by the consumer advocate will often find support in the
business community. The purpose of consumerism, it should be remem-
bered, is not to drive businesses to ruin, but—purely and simply
. stated—to provide consumers with a wide selection of well-made goods
at a fair price. Surely this goal cannot be said to be inimical to the
interests of business. . '
" The opposition to this bill rises out of a deep distrust of the Federal
Government, of the Congress, and of consumer advocates. Although

the agency, as created, will have no regulatory power, its opponents

do not believe that the Congress will be able to resist the temptation
to endow the agency with regulatory powers. Although the agency,
as created, will be a small agency, its opponents do not believe that
it will remain small, Although the agency is mandated to give special
attention to the needs of small business, and to refrain from interven-
tion in agency proceedings absent some showing that intervention is

necessary to protect the interests of consumers, its opponents simply -

do not believe that the consumer advocate will be anything but a dema-

gogue bent on the overregulation of business, SR ;
We are giving this agency three years to provethe opposition wrong.

It is my hope and expectation that it will remain true to its man-

date. But if the agency should substitute rhetoric for reasoned analysis,

(61)
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if it should engage in harassment, if it should spend its time in petty"
and foolish matters, if it should come before this body seeking a
bigger staff and bigger budget each time its efficacy is questioned—in
short, 1f this agency should become the bloated, insensitive and irre-
sponsible bureaucracy its detractors claim it will become, it will have
violated its charter and the trust of those of us who now support it—
and it will be deserving of a quick demise. , ‘
But there is also a lesson to be learned from the opposition about
the nature of the Congress. We who are creating this agency must
remain mindful of our duty to see to it that it remains true to its char-
ter and, when it comes before us for reauthorization in three years,
we must remain mindful of the concerns which have led us to create
a small agency with limited powers. I believe we have drafted a good
bill—a bill which reflects our sensitivity to the sins of the past. I do
not believe that the dire predictions of those who oppose this agency
will be proved correct. Far from being but another bloated bureauc-
racy, I expect this agency to be the antithesis of bureaucracy—the
nemesis of bureaucratic arrogance. To the extent that it fulfills this
promise; we will all benefit.
JouN C. DANFORTH.




TEXT OF 8. 1262 AS REPORTED
A BILL To establish an independent consumer ggency to protect ;ind serve the
interest of consumers, .a_nd for other purposes

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Consumer Protection Act of 19777, CT g

STATEMENT OF FINDINGS AND PURPOSES

Skc. 2. (la)f The Congress finds that the interests of consumers are
inadequately represented and protected within the Federal Govern-
ment; that regulations have been adopted and statutes have been en-
acted by the Federal Government without first securing available in-
formation as to the estimated costs and benefits of such regulations
‘and statutes; and that vigorous representation and protection of the
interests of consumers are essential to the fair and efficient functioning

of a free market economy. Each year, as a result of this lack of effective -

representation before Federal agencies and courts, consumers suffer
personal injury, economic harm, and other adverse consequences in
the course of acquiring and using goods and services available in the
marketplace. Fgg
commensurate with the costs thereof may be a factor in the economic
probleras of the United States. ; :

(b) The Congress therefore declares that— - ;

1) A governmental organization to represent the interests of con-
sumers before Federal agencies and courts could help the agencies in
the exercise of their statutory responsibilities in a manner consistent
with the public interest and with effective and responsive government.
It is the purpose of this Act to protect and proraote the interests of
the people of the United States as consumers of goods and services
which are made available to them through commerce or which affect
commerce by so establishing an independent Agency for Consumer
Advocacy. :

(2) It 1s the purpose of the Agency for Consumer Advocacy to rep-
resent, the interests of consumers before Federal agencies and courts,
receive and transmit consumer complaints, develop and disseminate

-information of interest to consumers, and perform other functions to
protect and promote the interests of consumers. The authority of the
Agency to carry out this purpose shall not be construed to supersede.

supplant, or replace the jurisdiction, functions, or powers of any other

?gency, to discharge its own statutory responsibilities according to
aw. : : ‘ _ -
(3) It is the purpose of this-Act to.promote protection of consum-
ers with respect to the— ; .- ,
- (A) safety, quality, purity, potency, healthfulness, durability, per-

formance, repairability, effectiveness, dependability, availability, and

(63) R

eral programs which fail to provide benefits that are
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cost of any real or personal property or tangible or intangible goods,
services, or credit; i o

B) preservation of consumer choice and a competitive market; -

(C) price and adequacy of supply of goods and services;

(D) prevention of unfair or deceptive trade practices; .

E) maintenance of truthfulness and fairness in the advertising,
promotion, and sale by a producer, distributor, lender, retailer, or
other supplier of such. %)roperty, goods, services, and credit ; .

(F): furnishing of full, accurate, and clear instructions, warnings,
and other information by any such supplier concerning such property,
goods, service§, and credit; : _ .

() protection of the legal rights and remedies of consumers; and

gH) providing of estimates of the costs and benefits of programs
and activities established by Federal Government regulations and
legislation. :

(4) It is the purpose of section 23 of this Act to establish a means
for estimating in advance the costs and benefits of Federal legislation
or rules that have substantial economic impact, and to prevent the
adoption of Government programs which entail unreasonable or exces-
sive costs. - ~

(5) This Act should be so interpreted by the executive branch an
the courts so as to implement the intent of Congress to protect and
promote the interests of consumers, and to achieve the foregoing
purposes. - : - T

ESTABLISHMENT

-Skc. 8. (a) There is hereby established as an independent agency.of
the United States within the executive branch of the Government the
Agency for Consumer Advocacy. The Agency shall be directed and ad-
ministered by an Administrator who shall be appointed by the Presi-
dent, by and with the advice and consent of the Ser:ate, The Adminis-
trator shall be an individual who by reason of training, experience,
and attainments is exceptionally qualified to represent the interests of
consumers, and shall receive compensation at the rate now or hereafter
provided for officers and positions at level I1T of the Executive Sched-
ule (5 U.S.C: 5314). There shall be in the Agency a Deputy Adminis-
trator who shall be appointed by the President, by and with the advice
and consent of the Senate, and shall receive compensation at the rate
now or hereafter provided for officers and positions at level IV of the
Executive Schedule (5 U.S.C. 5315). The Deputy Administrator shall
. perform such funections, powers and duties as may be prescribed from
time to time by the Administrator and shall act for, and exercise the
powers f, the Administrator during the absence or disability of, or in
the event of a vacancy in the office of, the Administrator. On the ex-
Eirati‘on of his term, the Administrator shall continue in office until

e is reappointed or his successor is appointed and qualifies. ,

(b) No employee of the Agency while serving in such position may
engage in any business, vocation, other employment, or have other in-
terests, inconsistent with his official responsibilities. :

(¢) There shall-be in the A gency not to exceed five Assistant Admin-
istrators who shall be appointed by the A dministrator and receive com-
pensation at the rate now or hereafter prescribed for officers and posi-
tions at level 'V of the Executive Schedule (5 U.S.C. 5316).




" (d) There shall -be in the Agency a General Counsel who shall be
appointed by the Administrator and receive compensation at the rate
now or hereafter provided for officers and positions at level V of the
Executive Schedule (5U.S.C. 5316). :

POWERS AND DUTIES OF THE ADMINISTRATOR

Szc. 4. (2) The Administrator shall be responsible for the exercise
of the powers and the-discharge of the duties of the Agency, and shall
have the authority to direct and supervise all personnel and activities
thereof, and shall be responsible for the efficient and coordinated man-
 agement of the Agency. .

(d) In addition to any other authority conferred upon him by this
Act, the Administrator is authorized, in carrying out his functions
under this Act, to— :

(1) .select, appoint, employ, and fix the compensation of such

- officers and employees as are necessary to carry out the provisions
‘of this Act and to prescribe their authority and duties, subject to
the civil service and classification laws; : ,

(2) employ experts and consultants in accordance with section
3109 of title 5, United States.Code, and compensate individuals
so employed for each day (including traveltime) at rates not in
excess of the maximum rates of pay for Grade GS-18 as pro-
vided in section 5332 of title 5, United States Code, and while
such experts and consultants are so serving away from their homes
or regular place of business, pay such employees travel expenses
and per diem in lieu of subsistence at rates authorized by section
5703 of title 5, United States Code, for pevsons in Government
service employed intermittently ; o

(8) appoint advisory committees composed of such private
citizens, including consumer and business representatives, and
officials of the Federal, State, and local governments as he deems
desirable to advise him with respect to his functions under this
Act, and pay such mmebers (other than those regularly employed
by the Federal Government) while attending meetings of such
committees or otherwise serving at the request of the Adminis-
trator compensation and travel expenses at the rate provided for

~ in paragraph (2) of this subsection with respects to experts and
-consultants: Provided, That all meetings of such committees shall
be open to the public and interested persons shall be permitted
to attend, apgear before, -or file statements with any advisory
committee, subject to such reasonable rules or regulations as the
Administrator may prescribe; - ' : :

(4) promulgate, in accordance with the applicable provisions

- of the Administrative Procedure Act, title 5, United States Code,

such rules, regulations, and procedures as may be necessary to

- carry out the provisions of this Act, and. assure fairness to all

persons affected by the Agency’s actions, and.to delegate authority
for the performance of any function to any officer or employee :
under his direction and supervision; R ol

(5) utilize, with their consent, the services, personnel, and facili-

- ties of*other Federal agencies and of State, regional, local, and -

private agencies and instrumentalities, with or without reimburse-
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ment- therefor, and to transfer funds made available under this
Act to Federal, State, regional, local, and private agencies and
instrumentalities as reimbursement for utilization.of such services,
personnel, and facilities; . )

(6) enter into and perforin such contracts, leases, cooperative
agreements, or other transactions as may be necessary to carry out
the provisions of this Act, to such extent or in such amounts as are
provided in the appropriations Acts, and on such terms as the
Administrator may deem appropriate, with any agency or instru-
mentality of the United ‘States, with any State, or any political
subdivision thereof, or with any person;

(7) accept voluntary and uncompensated services notwithstand-
ing the provisions of section 8679 (b) of the Revised Statutes (81
U.S.C. 665(b));

8) adopt an official seal, which shall be judicially noticed ;
g9 establish or abolish such regional, local or field offices as the
Administrator determines to be necessary or appropriate to per-
form functions now or hereafter vested in him; -

(10) conduct conferences and hearings and otherwise secure
data and expression of opinion ;

'(11) accept on behalf of the Agency unconditional gifts or
donations of services, money or property, real, personal, or mixed,-
tangible or intangible; '

% (12) designate representatives as he may determine to be neces-
sary to maintain effective liaison with Federal agencies and with

- State and local agencies carrying out programs and activities

related to the interests of consumers; and .

(18) perform such other administrative activities as may be
necessary for the effective fulfillment of his duties and functions.

(¢) Upon request made by the Administrator, each Federal agency
is authorized and directed to make its services, personnel, and facilities
available to the greatest practicable extent within its capability to the
Agency in the performance of its functions. An agency shall not be
required to provide such services, personnel, or facilities to the Ad- -
ministrator where to do so would seriously affect in an adverse manner
the agency’s ability to carry out its responsibilities, including any re-
sponsibility the agency has to-protect the public health or safety.

(d) The Administrator shall prepare and submit simultaneously to
the Congress and the President, not later than February 1 of each year
beginning February 1, 1978, an annual report, which shall inciude =
description and analysis of— -

(1) the activities of the Agency, including its representation of
the interests of consumers before Federal agencies and Federal
courts; . . g . ‘

_{(2) the major Federal agency actions and Federal court deci-
sions affetcing the interests of consumers; 5
(8) {he assistance given the Agency by other Federal agencies in
-carrying out the purposes of this Act; R

(4) the performance of Federal agencies in enforcing consumer
protection laws and in otherwise protecting the interests of
consumers; , .

. {5) the appropriation by Congress for the Agency, and the
distribution of appropriated funds for the current fiscal year;
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(6) consumer complaints received (in summary form) and
actions taken thereon ; and :

(7) recommendations for improved consumer representation
and participation in Federal agencies general to carry and more
effectively the purposes of this Act.

(e) The Federal Register shall publish a notice indicating that the
annual report prepared pursuant to subsection (d) of this section is
available. ' C :

‘ FUNCTIONS OF THE AGENCY

o
Skc. 5. (a) The principal function of the Administrator shall be to
represent the interests of consumers before Federal agencies and courts
to the extent authorized by this Act. , :
(b) In addition, to the extent practicable, he shall :

(1) conduct and support research, studies, and testing to the

extent authorized in section 9 of this Act;

~ (2) communicate with the President and the Congress as to
matters affecting the interests of consumers and submit recom-
mendations annually to the Congress and the President on meas-
ures to improve the operation of the Federal Government in the
protection and promotion of the interests of consumers;

(8) obtain information and publish and distribute material
developed in carrying out his responsibilities under this Act in
order to inform consumers of matters of interest to them, to the
extent authorized in this Act; :

(4) receive, transmit to the appropriate agencies and persons,
and make publicly available consumer complaints to the extent
authorized in section 7 of this Act.

(5) conduct conferences, surveys, and investigations, includ-
ing economic surveys, concerning the needs, interests, and prob-
lems of consumers: Provided, That such conferences, surveys, or
investigations are not duplicative in significant degree of similar
activities conducted by other Federal agencies;

(6) cooperate with State and local governments and encourage
private enterprise in the promotion and protection of the interests

_of consumers; »

(7) keep the appropriate committees of Congress fully and
currently informed of all the Agency’s activities, when asked
or on his own initiative, except that this paragraph is not author-
ity to withhold information requested by individual Members of
Congress; '

(8) publish, in language readily understandable by consumers,
a consumer register which shall set forth the time, place, and
subject matters of significant actions relating to the interests of
consumers by Congress, Federal agencies, and Federal courts,
and other information useful to consumers; S

(9) encourage the adoption and expansion of effective Federal -
consumer education programs relating to the purposes of this

Act; o \

(1,0)‘ encourage the application and use of new ‘technology

for the promotion and protection of the interests of consumers;
(11} encourage the development of informal dispute settle-
ment procedures involving consumers; ‘



(12) promote effective participation by consumers in the activi-
ties of the Agency; :
~ (18) coordinate its activities with the activities of other execu-
tive departments and agencies with respect to consumers; and.
(14) perform such other related activities as he deems necessary
for the effective fulfillment of his duties and functions.

REPRESENTATION OF CONSUMERS

Sec. 6. (a)(1) Whenever the Administrator determines that the
result of any Federal agency proceeding or activity may substantially
affect an interest of consumers, he may as of right intervene as a party
or otherwise participate for the purpose of representing an interest
of consumers, as provided in paragraph (2) or (3) of this subsection.
In any proceeding, the Administrator shall refrain from intervening
as a party, unless he determines that such intervention is necessary
to represent adequately an interest of consumers. The Administrator -
shall comply with Federal agency statutes and rules of procedure of
general applicability governing the timing of intervention or partici-
pation in such proceeding or activity and, upon intervening or partici-
pating therein, shall comply with laws and agency rules of procedure
of general applicability governing the conduct thereof. The inter-
vention of the Administrator in any Federal agency proceeding or
activity shall not affect the obligation of the Federal agency conduct-
ing such proceeding or activity to assure procedural fairness to all
participants. :

(2) Whenever the Administrator determines that the result of any
Federal agency proceeding which is subject to the provisions of sec-
tion 553, 554, 556, or 557 of title 5, United States Code, relating to
administrative procedure, or which involves a hearing pursuant to
the administrative procedural requirements of any other statute, regu-
lation, or practice, or which is conducted on the record after opportu-
nity for an agency hearing, or which provides for public notice and
opportunity for comment, may substantially affect an interest of con-
sumers, he may as of right intervene as a party or otherwise partiei-
pate for the purpose of representing an interest of consumers in such
proceeding. ‘ E : ; o

(8) With respect to any Federal agency proceeding not covered by
paragraph (2) of this subsection, or any other Federal agency activity,
which the Administrator determines may substantially affect an in-
terest of consumers, the Administrator may participate by presenting
written or oral submissions, and the Federal agency shall give full
. consideration to such submissions of the Administrator. Such sub-
missions shall be presented in an orderly manner and without causing
undye delay. Such submission need not be simultaneous with that of
any other person. ' .

{(b) At such time as the Administrator determines to intervene or
participate in a Federal agency proceeding under subsection (a)(2)
of this section, he shall issue publicly a written statement setting forth
his findings under subsection (a) (1), stating concisely the specific
interest of consumers to be protected. Upon intervening or participat-
ing he shall file a copy of his statement in the proceeding. i

() To the exent that any person, if aggrieved, would by law have
ssuch right, the Admjnistrator shall have the right, in accordance with



the following provisions of this subsection, to initiate or participate in
any Federal court proceeding involving a Federal agency action—

(1) The Administrator may, as of right, and in the manner pre-
scribed by law, initiate any civil proceeding in a Federal court which
involves the review of a Federal agency action that the Administrator
determines may substantially affect an interest of consumers. If the
Administrator did not intervene or other wise participate in the Fed-
eral agency proceeding or activity out of which such agency action
arose, the Administrator, before initiating ‘a proceeding to obtain
judicial review, shall petition such agency for rehearing or reconsid-
eration thereof, if the statutes or rules governing such agency specifi-
cally authorize rehearing or reconsideration. Such petition shall be
filed within sixty days after the Federal sgency action involved, or
within such longer period as may be allowed by applicable procedures.
The -Administrator may immediately initiate a judicial review pro-
ceeding if the Federal agency does not finally act upon such petition
within sixty days after the filing thereof, or at such earlier time as
may be necessary to preserve the Administrator’s right to obtain effec-
tive judicial review of the Federal agency action. Where the Admin-
istrator did not intervene or otherwise participate in a. Federal agency
proceeding or activity, the Administrator shall not be permitted to
initiate a judicial proceeding with respect to such agency proceeding
or activity unless the court shall first have determined that initiation
of such a proceeding by the Administrator would advance the inter-
ests of justice. In advance of the initiation of such a proceeding by
the Administrator, he shall file a statement setting forth the reasons
why he did not intervene or otherwise participate in the Federal
agency proceeding or activity out of which the contemplated judicial
proceeding arises, for the court’s consideration in connection with its
deterimnation whether the initiation of such jndicial proceeding would
advance the interests of justice.

(2) The Administrator may, as of right, and in the manner pre-

scribed by law, intérvene or otherwise participate in any civil pre-
ceeding in a Federal court which involves the review or enforcement
of a Federal agency action that the Administrator determines may
substantially affect an interest of consumers, : :
" (3) The initiation or other participation of the Administrator in a
judicial proceeding pursuant to this subsection shall not alter or affect
the scope of review otherwise applicable to the agency action involved.

- (d) When the Administrator detérmines it to be in the interest of -
consumers, he may request the Federal agency concerned to initiate
such proceeding, or to take such other action, as may be authorized by
law with respect to such agency. If the Federal agency fails fo take
the action requested, it shall promptly notify the Administrator of the
reasons therefor and such notification shall be a matter of public
record. , ' g '

(e) Notwithstanding sections 514-519 inclusive, of chapter 31, title
98, United States Code, appearances by the Agency unler this Act shall
‘be in its own hame and shall be made by qualified representstives des-
ignated by the Administrator. : i

(£) In any Federal agency proceeding in which the Administrator .
is intervening or participating pursuant to subsection (a) (2) of this

section, the Administrator is authorized to request the Federal agency
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to issue, and the Federal ageney shall, on a statement or showing (if
such statement or showing is required by the Federal agency’s rules
of procedure) of general relevance and reasonable scope of the evi-
dence sought, issue such orders, as are authorized by the Federal agen-
cy’s statutory powers, for the copying of documents, papers, and rec-
ords, summoning of witnesses, production of books and papers, and
submission of information in writing. ,

(g) The Administrator is not authorized to intervene or appear in
proceedings or activities of State or local agencies and State courts,
or to engage directly or indirectly, in lobbying activities before State
-or local agencies, or to engage in lobbying activities before the Con-

regs, in the manner prohibited by section 1913 of title 18, United
tates Code. ’ : :

(h). Nothing in this section shall be construed to prohibit the Ad-
‘ministrator from communicating with, or providing information re-
.quested by any Federal, State, or local agencies and State courts at any

time and in any manner consistent with law or agency rules. -
' Si) Each Federal agency shall review its rules of procedure of gen-
eral applicability, and, after consultation with the -Administrator,
issue any additional rules which may be necessary to provide for the
Administrator’s orderly intervention or participation, in accordance
with this sectian, in its proceedings and activities which may substan-
tially affect the interests of consumers. Each Federal agency shall issue
rules determining the circumstances under which the Administrator
may be allowed to make simultaneous submissions under subsection
(a) (3) of this section. Any additional rules adopted pursuant to the
requirements of this subsection shall be published in proposed and final
form in the Federal Register. : :

{(j) The Administrator is authorized to represent an interest of con-
- sumers which is presented to him for his consideration upon petition
in writing by a substantial number of persons or by any organization
which includes a, substantial number of persons. The Administrator
shall notify the principal sponsors of any such petition within a rea-
sonable time after receipt of any such petition of the action taken or
intended to be taken by him with respect to the interest. of consumers
presented in such petition, If the Administrator declines or is unable
to represent such interest, he shall notify such sponsors and shall state
his reasons therefor. - :

¢ CONSUMER COMPLAINTS

Sko. 7. (&) Whenever the Administrator receives from any person
any complaint or other information which discloses’ ‘
(1) an apparent violation of law, agency  .de or order, or a
judgment, decree, or order of a State or Federal court relating to
an interest of consumers; or ' '
(2) a commercial, trade, or other practice which is detrimental
to an interest of consumers; :
he shall, unless he determines that such complaint or information is
frivolous, promptly transmit such complaint or information to any
Federal, State, or local agency which has the authority to enforce any
relevant law or to take appropriate action. Federal agencies shall keep
the Administrator informed to the greatest practicable extent of any
action which they are taking on complaints transmitted by the Admin-
istrator pursuant to this section. :
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(b) The Administrator shall promptly notify producers, distrib-
utors, retailers, lenders, or suppliers of goods and services of all com-
plaints of significance concerning them received or developed under
this section unless the Administrator determines that to doso is likely
to prejudice or impede an action, investigation, or prosecution concern-
ing an alleged violation of law. ’

"~ {e) The Administrator shall maintain a public document room con-
taining, for public inspection and copying (without charge or at a
reasonable charge, not to exceed cost), an up-to-date listing of ali con-
sumer complaints of significance which the Agency has received, ar-
ranged in meaningful and useful categories, together with annota-
tions of actions taken in response thereto. Unless the Administrator,
for good caiise, determines not to make any specitic complaint avail-
able, complaints listed shall be made available for public iuspection
and copying : Provided, That— : Y

(1) the party complained against has had. a reasonable time to
comment on such complaint and such comment, when received, is
displayed together with the complaint; -

2) the agency to which the complaint has been referred has
had a reasonable time to notify the Administrator what action, if
any, it intends to take with respect to the complaint; -

(3) the complainant’s identity is to be protected when he has
requested confidentiality. Whenever the complainant requests that
his identity be protected, the Administrator shall place an appro-
p}i‘iate l()ilesignza,tion on the complaint before making it available to -
the public; - ~ :

(4) no unsigned complaints shall be placed in the public docu-
ment room,

it

CONSUMER INFORMATION

Sec. 8. (a) In order to carry out the purposes of this Act the
Administrator shall, to the extent practicable, develop on his own
initiative, and, subject to the other provisions of this Act. gather from
other Federal agencies and non-Federal sources, and disseminate to
the public in such manner, at such times, and in such form as he deter-
mines to be most effective, information, statistics, and other data
including but not limited to matter concerning— -

(1) the functions and duties of the Agency;
(2; consumer products and services; -

(3) interests of consumers which may be gdversely affected by
commercial, trade or other practices by private sector organiza-
tions or governmental agencies; and , o

(4) notices of Federal hearings, proposed and final rules and
orders, and other pertinent activities of Federal agéncies that
affect consumers, ‘ ’ o

(b) All Federal agencies which, in the judgment of the Adminis-
trator, possess information which would be useful to consumers are
authorized and directed to cooperate with the Administrator in making
such information available to the public.

STUDIES j

Sec. 9. The Administrator is authorized to conduct, sup‘porb, and

assist research, studies, plans, investigations, conferences, demon- -

stration projects, and surveys concerning the interests of conumers, -

A7 . i
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INFORMATION GATHERING

Sec. 10. (a) (1) The Administrator is authorized, to the extent re-
" quired to protect the health or safety of consumers, or to discover
consumer fraud or substantial economic injury to consumers, to obtain
data by requiring any person engaged in 4 trade, business, or industry
which substantially affects interstate commerce and whose activities
" he determines may substantially affect an interest of consumers, by

general or specific order setting forth with particularity the consumer
interest involved and the purposes for which the information is
sought, to file with him a report or answers in writing to specific ques-
tions concerning such activities and other related information. Noth-
ing in this subsection shall be construed to authorize the inspection or
copying of documents, papers; books, or records, or .to compel the
attendance of any person. Nor shall anything in this subsection require
the disclosure of information which would violate any relationship
privileged according to law. o

(2) Prior to exercising his authority under this subsection, the
Administrator shall furnish to the Director of the Office of Manage-
ment and Budget the Administrator’s requests for information, as
defined in chapter 35 of title 44, United States Code, and the Director
shall review such requests to assure that information required is not
available as a matter of public record, cannot he obtained from an-
other Federal agency pursuant to subsection (b) of this section, and
is obtained with a minimum of burden upon business enterprises and
other persons required to furnish information. Information collected
and tabulated by a Federal agency shall, as far as is expedient, be
tabulated in a manner to maximize the usefulness of the informa-
tion to other Federal agencies and the public. If no response is re-
ceived from the Director within thirty days, the Administrator may
issue the interrogatories and requests for reports. If the Director ad-
vises that the information required constitutes an undue burden upon
business enterprises and other persons required to furnish the informa-
tion, he shall promptly notify the Administrator of this finding and
the Administrator, prior to issuing the interrogatories or requests
for reports, shall cooperate with the Director to the geatest extent
practicable to alleviate this burden. . : .

(8) The Administrator shall not exercise the authority under para-
graph (1) of this subsection if the information sought—

(A) is available as a matter of public record ; or

(B} can be obtained from another Federal ageney pursuant to
subsection (b) of this section; or '

(C) is for use in connection with his intervention in any agency
proceeding against the person to whom the interrogatory is ad-
dressed if the proceeding is pending at the time the interrogatory

- isrequested. ; , o

(4) In the event of noncompliance with any request submitted

to any person by the Administrator pursuant to paragraph (1), any

- district court of the United States within the jurisdiction of which
~such person is found, or has his principal place of business, shall issue
an order, on conditions and with such apportionment of costs as it
deems just, requiring compliance with a valid order of the Adminis-
trator. The district court of the United States shall issue such an
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order upon petition by the Administrator or on a motion to quash,
~ and upon the Administrator’s carrying the burden of proving in
court that such order is for information that may substantially affect
‘the health or safety of consumers or may be necessary in the discovery
of consumer fraud or substantial economic injury to consumers, and
is relevant to the-purposes for which the information is sought, unless
the person to whom the interrogatory or request is addressed shows
that answering such interrogatory or request will be unnecessarily
or excessively burdensome. ' »

(5) The Administrator shall not have the power to require the pro-
duction ‘or disclosure of any data or other information under this
subsection. from any small business, For the purpose of this para-
graph, “small business™ means any person that, together with its
affiliates, including any other person with whom such person is asso-
ciated by means of a franchise agreement, does not have assets exceed-
ing $7,500,000; or does'not have net worth in excess of $2,500,000; or
-at the time of proposed discovery by the Administration does not have
more than the equivalent of one hundred and fifty full-time employees.
Nothing in this paragraph shall be construed to prohibit the Adminis-
trator from requesting the voluntary production of any such data or
information. Notwithstanding this paragraph, the Administrator

shall have the power, pursuant to paragraph (1), to obtain informa-

tion from a small business if necessary to prevent imminent and sub-
stantial danger to the health or safety of consumers and the Adminis-
trator has no other effective means of action. Lo
(b) Upon written request by the Administrator, each Federal
agency is authorized and directed to furnish or allow access to all
documents, papers, and records in its possession which the Adminis-
trator deems necessary for the performance of his functions and to
furnish at cost copies of specified documents, papers, and records. Not-
withstanding this subsection, a Federal agency may deny the Adminis-
trator access to and copies of— - : '

(1) information classified in the interest of national defense or
national security by an individual authorized to classify such
information under applicable Executive order or statutes, and
restricted data whose dissemination is controlled pursuant to the

- Atomic Energy Act (42 U.S.C. 2011 et seq.); LT

(2) policy and prosecutorial recommendations by Federal
agency personnel intended for internal agency use only;

" (8) information concerning routine executive and administra-
tive functions which is not otherwise a matter of public record;

(4) personnel and medical files and similar files the disclosure
of which would constitute a clearly unwarranted invasion of
personal privacy; e, '

(5) information which such Federal agency is expressly pro-
hibited by law from disclosing to another Federal agency, includ-

ing, but not limited to, such expressly prohibited information

contained in or related to examination, operating, or condition
reports concerning any individual financial institution prepared
by, on behalf of, or for the use of an agency responsible for regu-
Jation or supervision of financial institutions; Can E
(6) information which would disclose the financial condition

of individuals who are customers of financial institutions; and
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(7) trade secrets and commercial or financial information de-
scribed in section 552(b) (4) of title 5, United States Code—
(A) obtained prior to the effective date of this Act by a
Federal agency, if the agency had agreed to treat and has
treated such information as privileged or confidential and
states in writing to the Administrator that, taking into ac-
count the nature of the assurances given, the character of the
information requested, and the purpose, as stated by the Ad-
ministrator, for which access is sought, to permit such access
. would constitute a breach of faith by the agency; or
(B) obtained subsequent to the effective date of this Act
by a Federal agency, if the agency has agreed in writing as a
- condition of receipt to treat such information as privileged
" or confidential, on the basis of its reasonable determination
set forth in writing that such information was not obtainable
without such an agreement and that failure to obtain such
information would seriously impair performance of the
agency’s function. v :
Before granting the Administrator access to trade secrets and com-
mercial or financial information described in section 552(b)(4) of -
title 5, United States Code, the agency shall notify the person who
. provided such information of its intention to do so and the reasons
therefor, and shall, notwithstanding section 21(b), afford him a rea-
sonable opportunity, not to exceed fen working days after receipt of
such notice, to comment or seek injunctive relief. Whenever notice is
served by mail, such notice shall be considered to be received three days
_after the date on which it is mailed. Where access to information i§
denied to the Administrator by a Federal agency pursuant to this sub-
section, the head of the agency and the Administrator shall seek to
find & means of providing the information in such other form, or under -
such conditions, as will meet the agency’s objections,
(¢) Consistent with the provisions of section 7218 of the Internal
Revenue Code of 1954 (26 U.S.C. 7213), nothing in this Act shall be
. construed -as providing for or authorizing any Federal agency to
divulge or to make known in any manner whatever to the Administra-
tor, solely from an income tax return, the amount or source of in-
come, profits, losses, expenditures, or any particular thereof, or to
permit any Federal income tax return filed pursuant to the provisions
of the Internal Reventne Code of 1954, or copy thereof, or any book
containing any abstracts or particulars thereof, to be seen or examined
by the Administrator, except as provided by law. :

: LIMITATIONS ON DISCLOSURES

Skc. 11. (a) Except as provided in this section, section 552 of title 5,
United States Code, shall govern the release of information by any
officer or eraployee of the Agency. _ B

(b) No officer or employee of the Agency shall disclose to the public

_or to any State or local agency any information which was received
solely from a Federal agency when such agency has notified the
Administrator that the information is within the exceptions stated in
section 552(b) of title 5, United States Code, and the Federal agency
has determined that the information should not be made available to
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the public; except that if such Federal agency has specified that such
information may be disclosed in a particular form or manner, such
information may be disclosed in such form or manner.

(¢) The following additional provisions shall govern the release
of information by the Administrator pursuant to any authority con-
ferred by this Act, except information released through the presenta-
tion of evidence in a Federal agency or court proceeding pursuant to
section 6— ‘ ' g ;

(1) The Administrator, in releasing information concerning
consumer products and services; shall determine that (A) such
information, so far as practicable, is accurate, and (B) no part of
such information is prohibited from: disclosure by law. The
Administrator shall-comply with any notice by a Federal agency
pursuant to section 11(b) that the information should not be made
available to the public or should be disclosed only in a particular
form or manner, ’ : :

(2) In the dissemination of any test results or other informa-
tion which directly or indirectly disclose product names, it shall

- be made clear that (A) not all products of a competitive nature

have been tested, if such is the case, and (B) there is no intent

or purpose to rate products tested over those not tested or to imply

that those tested are superior or preferable in quality over those

not tested. o .

(3) Notice of all changes in, or any additional information

“which would affect the fairness of information previously dis-

seminated to the public shall be promptly disseminated in a sim-

ilar manner., : ; ;

(4) (A) Where the release of information is likely to cause sub-
stantial injury to the reputation or good will of a person, the
Administrator shall notify such person of the information to be
released and afford him a reasonable opportunity, not to exceed
ten working days after receipt of such notice, to comment or seek
injunctive relief, unless immediate release is necessary to protect
the health or safety of the public. Whenever notice is served by
mail, such notice shall be considered to be received three days
after the date on which it is mailed. The district courts of the
United States shall have jurisdiction over any action brought for
injunctive relief under this subsection, or under section 10(b) (7).

(B) Nothing in this paragraph shall affect the rights of the
public to obtain information under section 552 of title 5, United
States Code. _ : o

(d) In any suit against the Administrator to obtain information .
pursuant to the provisions of section 552 of title 5, United States Code,
where the sole basis for the refusal to produce the information is that
another Federal agency has specified that the documents not be dis-
closed in accordance with the provisions of subsection (b) of this sec-
tion, the other Federal agency shall be substituted as the defendant,
and the Administrator shall thereafter have no duty to defend such
suit. : ' T

NOTICB

Skc. 19. (a) Each Federal agency considering any action which may
substantially affect an interest of consumers shall, upon request by the
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Administrator, notify him of any proceeding or activity at such time

as public notice is given. - ; C :

(b) Each Federal agency considering any action which may sub-
stantially affect an interest of consumers shall, upon specific request by
the Administrator, promptly provide him with—

(1) a brief status report which shall contain a statement of the
subject at issue and a summary of proposed measures concerning
such subject; and . - .

(2) such other relevant notice and information, the provision of
which would not be unreasonably burdensome to the agency and
which would facilitate the Administrator’s timely and effective
intervention or participation under section 6 of this Act.

(c) Nothing in this section shall affect the authority or obligations
of the Administrator or any Federal agency under section 10(b) of
this Act. . . : .

SAVING PROVISIONS

'Sro. 13. (2) Nothing in this Act shall be construed to affect the duty

of the Administrator of General Services to represent the interests
of the Federal Government as a consumer pursuant to section 201 (a)

(4) of the Federal Property and Administrative Services Act of

1949 (40 U.S.C. 481 (2) (4)). L
(b) Nothing in this Act shall be construed to relieve any Federal
- agency of any responsibility to protect and promote the interests of
consumers. » : -

(¢) Nothing in this Act shall be construed to limit the right of any »

consumer or group or class of consumers to initiate, intervene in, or
otherwise participate in any Federal agency or court proceeding or
activity, nor to require any petition or notification to the Adminis-
trator as a condition precedent to the exercise of such right, nor to
relieve any Federal agency or court of any obligation, or affect its
discretion, to permit or facilitate intervention or participation by &
consumer or group or class of consumers in any proceeding or activity.
(d) Nothing in this Act shall be construed to affect the duty of the
Small Business Administration to aid, counsel, assist, and protect the
interests of small business concerns, pursuant to section 631(a) of
the Small Buiness Act of 1958 (15 U.S.C.631(a)).’ ' ‘

DEFINITIONS

Sec. 14. As used in this Act, unless the context otherwise requires—

(1) “Administrator” means the Administrator of the Agency
for Consumer Advocacy; -

(2) “Agency” means the A gency for Consumer Advocacy;

(3) “agency action” includes the whole or part of an agency
“rule’, “order”, “license”, “sanction”, “relief”, as defined in section
551 of title 5, United States Code, or the equivalent or the denial
thereof, or failure to act; - ' ,

. (4) “agency activity” means any agency process, or phase there-
- of, conducted pursuant to any authority or responsibility under
law, whether such process is formal or informal; - :

(5) “agency proceeding” means agencv “rulemaking”, “adjudi-
cation”, or “licensing”, as defined in section 551 of title 5, United
States Code; e R . E

e
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(6) “commerce” means commerce among or between the several
‘States and commerce with foreign nations; :

(7) “consumer” means any individual who uses, purchases, -
acquires, attempts to purchase or acquire, or is offered or fur-
nished any real or personal property, tangible or intangible goods,
services, or credit for personal, family, or househeld purposes; -

{8) “Federal agency” or “agency” means “agency” as defined in
section 551 of title 5, United States Code. The term shall in-
clude the United States Postal Service, the Postal Rate Com-
mission, and any other authority of the United States which is a
corporation and which receives any appropriated funds, and,
unless otherwise expressly provided by law, any Federal agency
established after the date of enactment of this Act, but shall not in-
clude the Agency for Consumer Advocacy; : ’

(9) “Federal court” means any court of the United States, in-
cluding the Supreme Court of the United States, any United
States court of appeals, any United States district court estab-
lished under.chapter 5 of title 28, United States Code, the Dis-
trict Court of Guam, the District Court of the United States
Customs Court, the United States Court of Customs and Patent
Appeals, the United States Tax Court, and the United States
Court of Claims; ’

- (10) “individual” means a human being ; :

(11) “interest of consumers” means any health, safety, or
economic concern of consumers, including but not limited iv the
factors enumerated in section 2(b) (3), involving real or personal
property, tangible or intangible goods, services, or credit, or the
advertising or other description thereof, which 1s or may become
the subject of any business, trade, commercial, or marketplace
offer or transaction affecting commerce, or which may be related
to auy term or condition of such offer or transaction. Such offer

_or transaction need not involve the payment or promise of a
consideration ; : )
* §12) “participation” includes any form of submission;

13) “person” includes any individual, corporation, partner-
ship, firm, association, institution, or public or private organiza-
tion other than a Federal agency; o o

(14) “State” means each of the several States of the United

States, the District of Columbia, the Commonwealth of Puerto
Ricd, the Virgin Islands, Canal Zone, Guam, American Samog,
- and the Trust Territory of the Pacific Islands; and -
© . (1B) “submission” means participation through the presenta-
tion or communication of relevant evidence, documents, argu-
ments, or other information. - L S

EXEMPTIONS -

Sec. 15, (a) This Act shall not apply to the Central Intelligence
Agency, the Federal Bureau of Investigation, or the National Security
Agency, or the national security or intelligence functions (including
related procurement) of the Department of State and Defensg {in-
cluding the Departments of the Army, Navy, and Air Force) and the -

_military weapons program of the Energy Research and Development
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Administration, to any agency action in the Federal Communications
Commission with respect tp the renewal of any radio or television
broadcasting license, or to,A labor dispute within the meaning of sec-
“tion 18 of the Act entitled, “An Act to amend the Judicial Code and
to define and limit the jurisdiction of courts sitting in equity, and for
other purposes,” approved March 23, 1932 (29 U.S.C. 113), or of sec-
tion 2 of the Labor Minagement Relations Act (29 T.S.C. 152),
or to a labor agreement y7ithin the meaning of section 201 of the Labor

Management Relations ‘Act, 1947 (29 U.S.C. 171).
(b) This Act shall ncit authorize any proceeding to restrict or limit,
-or have the effect of vestricting or limiting, the manufacture, sale,
transportation, or possession of firearms, antique firearms, ammuni-
tion, or components thereof. For the purpose of this subsection,
~the terms “firearms”, “antique firearms”, and “ammunition” shall have
- the same meanings #s in chapter 44 of title 18 of the United States
Code: Provided, hpwever, that the term “ammunition” shall also
include articles specified In section 845(a)(5) of title 18, United
States Code. /
S SEX DISCRIMINATION

Szc. 16. No person shall on the ground of sex be excluded from
participation in, e denied the benefits of, or be subjected to dis-
crimination undef any program or activity carried on or receiving

TFederal assistane under this Act. This provision will be enforced

through agency provisions and vules similar to those already estab-
lished, with respect to raeinl wod other discrimination, under title
VI of the Civi,’j;‘ Rights Act of 1964. However, this remedy is not
exclusive and will not prejudice or cut off any other legal remedies
available to a person alleging discrimination.

LIMITATIONS [RELATING TO SMALL BUSINESS AND FAMILY FARMING
e INTERESTS

Seo. 17. (a): It is the sense of the Congress that small business,and
family farming interests should have their varied needs considered
by all levels ¢f government in the implementation of the procedures
provided for throughout this Act.

(b) (1) In’order to carry out the policy stated in subsection (a), the
Small Busingss Administration and the Department of Agriculture
(A) shall to'the maximum extent possible provide small business and
family farming interests with full information concerning the proce-
dures provided for throughout this Act which particularly affect such
interests, and the activities of the various agenciesin connection with
such provisions, and (B) shall, as part of its annual report, provide
to the Congress a summary of the actions taken under this Act which
have particularly affected such interests. ;

(2) To the extent feasible the Administrator shall seek the views
of small business and family farming interests in connection with
establishing the Agency’s priorities, as well as the promulgation of
rules implémenting this Act, , , '

(8) Injadministering the programs provided for in this Act, the
Administrator shall respond in an expeditious manner to the views,
peguesttgg’»’ and other filings by small business and family farming
interests. e , S



(4) In implementing this Act; due consideration shall be given
to the unique problems of small business and family farming interests
. s0 as not to discriminate or cause unnecessary hardship in the admin-
istration or implementation of the provisions of this Act.

(5) The Administrator shall notify the Small Business Adminis-
tration in writing, prior to intervening in a proceeding under section
6 of this Act, the outcome of which 1s likely to have a substantial
impact on small business. Such notification shall include an appro-
priate explanation of the type or nature of the expected impact on
small business.

(6) For the purposes of this section, the term “small business” shall
have the same meaning as provided in section 10(a) (4) of this Act.

AUTHORIZATION OF APPROPRIATIONS

Sgc. 18. There are authorized to be appropriated to carry cut the
provisions of this Act, except section 23, not to excedd $15,000,000 for
the fiscal year ending September 30, 1978, not to exceed $20,000,000 for
the fiscal year ending September 30,1979, and not, to exceed $25,000,000
for the fiscal year ending September 30, 1980. Any subsequent legisla-
tion to authorize appropriations under this Act for the fiscal year
beginning Qctoher 1, 1980, shall be referred in the Senate to the Com-
mittee on Goversynental Affairs and to the Committee on Commerce,
Science, and Trassportation.

EVALUATION BY THE COMPTROLLER GENERAL

Sec. 19. (a) The Comptroller General of the United States shall
audit, review, and evaluate the implementation of the provisions of this
Act by the Agency for Consumer Advocacy. ‘
 (b) Not less than thirty months nor more than thirty-six months
after the effective date of this Aect, the Comptroller General shall pre-
pare and submit to the Congress a report on his audit conducted pur-
suant to subsection (a), which shall contain, but not be limited to, the
. following: ,

(1) an evalnation of the effectiveness of the Agency’s consumer
representation activities; v '

(2) an evaluation of the effect of the activities of the Agency on

the efficiency, effectiveness, and procedural fairness of affected
g‘edeml agencies in carrying out their assigned functions and

" duties; ' :
(3) recommendations concerning any legislation he deems neces-

- sary, and the reasons therefor, for improving the implementation -

of the objectives of this'Act as set forth in section 2. ‘ .
(c) Copies of the report shall be furnished to the Administrator of
the Agency for Consumer Advocacy, the chairmen of the Senate Com-
mittees on Commerce, Science, and Transportation and on Govern-
mental Affairs and the chairman of the Committee on Government
. Operations of the House of Representatives. ' : e
"~ - (d) Restrictions and prohibitions under this Act applicable to the
use or public dissemination of information by the Agency shall apply

with equal force and effect to the General Accounting Office in carrying

out its functions under this section.

o
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MISCELLANEOUS PROVISIONS |

Sec. 20. (a) Nothing in this Act should be construed to limit the
diseretion of any Federal agency or court, within its authority, in-
ciuding a court’s authority under rule 24 of the Federal Rules of Civil
Procedure, to grant the Administrator additional participation in any
proceeding or activity, to the extent that such additional participation
may not be as of right, or to provide additional notice to the Admin-
istrator concerning any agency proceed;ng or activity.

(b) (1) No act or omission by the Administrator or any Federal
agency relating to the Administrator’s authority under sections 6
(), (d), (£), (i), and (i), 7, 10, 11, and 12 of this Act shall affect
the validity of an agency action or be subject to judicial review: Pro-
vided, That—

(A) the Administrator may obtain judicial review to enforce
his authority under sections 6 (a), (d), (1), (i),and (j),10,and 12
of this Act: Provided, That he may obtain judicial review of the
Federal agency determination under section 6(f) of this Act
only after final agency action -and only to the extent that such
determination affected the validity of such action;

(B) a party to any agency proceeding or a participant in sny
agency activity in which the Administrator intervened or partici-
pated may, where judicial review of the final agency action is
otherwise accorded by law, obtain judicial review following such
final agency action on the ground that the Administrator’s inter-
vention or participation resulted in prejudicial error to such party
or participant based on the record viewed as a whole; and

(C) any person who is substantially and adversely affected by
the Administrator’s action pursuant to section 6(f), 10(a), or
11 of this Act may obtain juuicial review, unless the court dster-
mines that such judicial review would be detrimental to the in-
terests of justice. -

(2) For the purposes of this subsection, a determination by the Ad-
ministrator that the result of any agency proceeding or activity may
substantially affect an interest of consumers or that his intervention
in any proceeding is necessary to represent adequately an interest of
consumers shall be deemed not to be a final agency action,

(8) The Administrator’s determination, pursuant to subsections

6 ) (2), 6(a) (3), and 6(d), that an agency action may substantially

affect an interest of consumers shall be subject to review during judicial
review of a final agency action. :

TRANSFERS OF PROGRAMS, OPERATIONS, AND ACTIVITIES

Szo. 21, (a) The President is hereby directed to submit, not later
than one hundred and eighty days after the date of enactment of this
Act, to the Congress pursnant to chapter 9 of title 5, United States
Cede, a reorganization plan which provides for (1) the transfer to the
Agency of those consumer-related advocacy programs, operations,
activities, and functions of Federal agencies which can be performed

‘more appropriately or with greater efficiency by the Administrator
_ander the authority contained in this Act, and (2) the reduction or

abolition of thoss consumer-related programs not created by statute,
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operations, activities, and functions whose continuation or continua-
tion at existing levels wonld not promote economy to the fullest extent
consistent with the efficient operation of the Government. Nothing in
this section shall be in derogation of authority granted to the President
under section 908 of title 5. The plan required by this subsection may
be submitted to Congress without regard to the limitation in chapter 9
of title 5, United States Code, that no more than three plans may be
pending before Congress at one time.
(b) The Administrator, pursuant to section 4 of this Act, shall be
respensible for incorporating such programs, operations, and activities
as may ultimately be transferred and for issuing such organizational
directives as he deems appropriate to avoid any duplication of effort
and to otherwise carry out the purposes of this section. '

PUBLIC PARTICIPATION

Sec. 22. (a) After reviewing its statutory authority and rules of
procedure, relevant agency and judicial decisions, and other relevant
provisions of law, each Federal agency shall issue appropriate inter-
pretations, guidelines, standards, or eriteria, and rules of procedure,
to the extent that such rules are appropriate and are not already in
effect. relating to the rights of individuals who may be affected by
agency action to—

(1) petition the agency for action;

(2) receive notice of agency proceedings;

(8) Ale official complaints (if appropriate) with the agency;

(4) obtain information from the agency; and

(5) participate in agency proceedings for the purpose of rep-

resenting their interests. , '

Such interpretations, guidelines, standards, criteria, and rules of pro-
cedure shall be published in proposed and final form in the Federal
Register.

ﬁ)) Each Federal agency shall take all reasonable measures to reduce
or waive, where appropriate, procedural requirements for individals
for whom such requirements would be financially burdensome, or
which would impede or prevent effective participation in agency
proceedings. ; :

(c) Any rules of procedure issued by any Federal agency pursuent
to th's section shall be published in a form and disseminated in a man-
ner that is designed to infurm, and that is able to be understeod by, the
general public. 4

COST AND BENEFIT ABSESSMENT STATEMENTS

Sec. 22. (a) In furtherance of the purpose and _’po_li('-,}7 of section
2(b) (4) of this Act, and except as otherwise provided in this Act,

each Federal agency which is aufhorized to promulgate rules (as

defined in section 551(4) of title 5, United States Code) shall prepare
a cost and benefit assessment statement with respect to any rules to

which section 558(b) of title 5, United States Code, is applicabl‘t,’a,»
which are likely to have a substantial economic impact, for the agency’s ;

consideration in connection with the promulgation of such rules, Each
such statement shall be short and concise and, together with such sup-

*®
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porting documentation as the agency in its discretion determines to be
necessary or appropriate, shall consist of the following three elements:
‘ (1) estimated costs, that are foreseeable as a result of the effec-
tive implementation of such rule; . ; S
(2) estimated benefits, that are foreseeable as a result of the
effective implementation of such rule; and
(3) the apparent relationship, if any, between such costs snd
bonefits, e ‘
To the extent deemed practicable by the agency responsible for its
preparation, each cost-and benefit assessment statement shall indicate
inan appendix the assumptions, if any, which were made by it regard-
ing the means, or alternative means, and attendant costs of compliance
with the proposed rule, including any maufacturer’s costs and con- .
sumer costs reflected in the price of any product affected by such rule.
‘Before releasing any cost and benefit assessment statement to the pub-
lie, such agency shall transmit to the Comptroller General such assess-
ment and any appendix thereto which indicates the assumption made
regarding the means and attendant costs of compliance with the pro-
posed rule including any manufacturers’ costs and consumer costs re-
flected in the price of any product affected by such rule.”

(b) With respect to any proposed rule subject to the requirements of
subsection (a), each Federal Register notice of proposed rulemaking
shall request interested persons to submit to the applicable agency, in
~ writing, comments, materials, data, information, and other presenta-
tions relevant to the preparation of the required cost and benefit assess-
ment statement,. Co

(¢) Bach such agency shall, to the extent it deems necessary or ap-
propriate, seek to obtain comments, materials, data, information, and
presentations relevant to the costs and benefits, if any, likely to ensue
from effective implementation of any proposed rule, within the time
prescribed for consideration of the proposed rule, from other Federal
agencies and persons. No extensions of time for comment shall be
granted solely for the purpose of receiving any such presentations
with respect to such benefits.

(d) Each person who contends that effective implementation of a
proposed rule will result in increased or decreased costs, shall furnish
to the applicable agency the information upon which he bases such
assertion, and which is in his possession, is known to him, or is subject
to his control. Such information shall be furnished to the agency in
such form. manner, and detail as such agency in its discretion pre-
scribes. Whenever any relevant information, which an applicable
agency deems necessary or appropriate to the preparation of a cost
. and benefit assessment statement, is.or may be in the possession or
cuntrol of a person who may be divectly affected by the proposed rule,
guch agency is authorized to request such relevant information as rea-
sonably described by it, and such person shall furnish such relevant
information promptly to such agency. Such request for information
~shall be enforceable by appropriate orders by any court of the United

‘States. Such information ‘as is furnished shall be considered a state-
ment for purpoies of section 1001 of title 18, United States Code.

(e) A cost and benefit assessment statement prepared pursuant to
subsection (a) shall be published at the end of the year in the Federal
Register in a veport which shall contain all cost and benefit assess- -

b
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ment statements applicable to rules promulgated during the preceding
twelve months, All relevant information developed or received by the
applicable agency in connection with the preparation of such state-
ment shall be available to all interested persons, subject to the provi-

]sions of section 552 of title 5, United States Code, and other applicable
aw. :

(f) The President shall issue, pursuant to the provisions of this
subsection, (1) regulations providing guidelines for Federal agencies
as to the nature and content of any cost and benefit assessment state- -
ment required by subsection (a) and {2) regulations which shall in-
sure that any agency shall be able to obtain information deemed by
it to be necessary or appropriate to the preparation of any such cost
and benefit assessment statement. Such regulations shall be issued by
the President upon the recommendations submitted to the President by
the Office of Management and Budget, the General Accounting Office,
and the Agency for Consumer Advecacy, In issuing or modifying any
regulations implementing this section, the President shall proceed in
accordance with the procedures prescribed by subsections (b) and (c)
of the new section inserted by section 202, Public Law 93-637 (88 Stat.
2193; 15 U.S.C. 57a(b), (c)). The President shall provide public no-
tice of proposed rulemaking to implement this subsection within sixty-
days of the effective date of this Act, and shall issue regulations im-
plementing this subsection within one hundred and eighty days of the
effective date of this Act. After issnance of any regulations imple-
menting this section, the President shall transmit them to the Con-
gress, together with all recommendations submitted to the President
pursuant to this subsection. Such regulations shall take effect ninety
legislative days after such’ transmittal to the Congress by the Presi-
dent, unless either House of Congress by resolution of disapproval,
pursuant to procedures established by chapter 35, title 44, United
States Code, and by section 1017 of the Congressional Budget and
Impoundment Control Act of 1974 (31 U.S.C. 1407), disapproves
such regulations, except that Congress may by concurrent’ resolution
modify such regulations within such ninety-day period, in which
case such regulations shell take effect in' such modified form. '

{g) No Federal officer or agency shall submit proposed legislation
to the Congress which is likely, if enacted, to have a substantial eco-
nomic impact, unless such legislation is accompanied by a cost and
benefit assessment statement. The statement required by this subsec-
tion shall be prepared in accordance with the provisions of subsection
(a). The requirements of this subsection may be postponed upon the
request of a committee of Congress having jurisdiction over such leg-
islative proposal, for a period not to exceed thirty days from the date
of submission to the Congress of such legislation. o

(h) In addition to the definitions in section 14 of this Act, the
following definitions shall apply with respect to the provisions of
this section. - o ’ ;o

(1) the term “rule” means “rule” as defined by section 441(4)
of title 5, United States Code; , )

(2) the term “legislation” or “law” means a statute of the
United States or any amendment thereto; BRI

_ (3) “benefit” includes any direct or indirect tangible or in-.

~tangible, gain or advantage which the agency, in its discretion, -
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deems proximately related to the promnlgation of a proposed
regulation or the enactment of the proposed legislation. The
term. shall include such nonquantifiable benefits as the agency
“identifies and describes. Benefits may include the costs that would
be likely to result from the agency’s failure to act, but which are
likely to be avoided by the agency’s action; and '
(4) “cost” includes any direct or indirect expense, including
component: costs of production and supply, and any loss, penalty,
-or disadvantage which the agency, in its discretion, deems proxi-
mately related to the promulgation of a proposed regulation, or
the enactment of proposed legislation. The term shall include such
nonquantifiable costs as the agency identifies and describes.

(i) The Comptroller General of the United States shall monitor and
evaluate the implementation of this section. In addition to any other
reports or studies made by the Comptroller General relating to this
section, he shall, three years after the effective date of this section, con-
duct a comprehensive review of this section including an evaluation
of the advantages and disadvantages of cost and benefit assessment
statements and of the nature and extent of Federal agency compliance
with this section. The Comptroller General shall prepare and submit
to the Congress a report based on such study and review. Such report.
shall inclu%le, but need not be limited to, his recommendations as to
the necessity or advisability of the provisions of this section, and of
the need to amend subsection (k), or any other provision, of this
section. The Comptroller General shall, if he determines that the
assumptions contained in any statement submitted to it pursnant to
subsection (a) of this section are inaccurate, incomplete, or unjustified
so report to the committees of the Senate and House of Representatives
having jurisdiction over any Federal department or agency that pre-
pared such statement. : ,

(3) No court shall have the jurisdiction to review, or enforce or shall
review, or enforce and, except for the general review of the effective-
ness of this section provided for in subsection (i), no officer or agency
of the United States, other than the agency responsible for the prepa-
ration of a cost and benefit assessment statement and +he duly author- |
ized committees of the Congress, shall have the authority to review,
or enforce or shall review, or enforce, in any way the compliance of
any cost and benefit assessment statement with this section, or, except
where the agency preparing such a statement seeks to enforce in court
its request for information, the compliance, by sueh agency with any
other requirement of this section, including the manner or process by
which such statement is prepared: Provided, That a Federal court
may, upon the request of any interested person, review and enforce
compliance with the provisions of this subsection. :

(k) The requirements of this section shall supersede the require-
ments of any existing executive order imposing any economic, cost-
benefit, inflationary, or other similar impact assessment requirement.
No requirement of this section shall alter or supersede any -Federal
agency statutory requirement, regulation, or lawful practice which
such agency determines to be inconsistent with any of the require-
ments of this section. Further, no agency shall be required to prepave
and issue & cost and benefit assessment statement required by this sec-
tion, if information which would be contained in such statement is
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encompassed within another statement required by law to be prepared
in conection with the promulgation of the applicable rule.

(1) The provisions of this section shall become effective one year
after the date of enactment of this Act, unless in the interim period
the Congress enacts superseding legislation dealing with the subject
matter of this section. There are authorized to be appropriated such
suims as are necessary to carry out the provisions of this section for the
fiscal years 1978, 1979, and 1980.

- EFFECTIVE DATE

Skc. 24, (a) This Act shall take effect October 1, 1977, or 90 days
after the date of enactment, whichever is later or on such earlier date
as the President shall prescribe and-publish in the Federal Register.

(b) Any of the officers provided for in this Act may (notwithstand-
" ing subsection (a)) be appointed in the manner provided for in this
Act at any time after the date of the enactment of this Act. Such offi-
cers shall be compensated from the date they first take office at the
rates provided for in this Act.

SEPARABILITY

Skc. 25. If any provision of this Act is declared unconstitutionsl or
the applicability thereof to any person or circumstance is held in-
valid, the constitutionality and effectiveness of the remainder of this
Act and the applicability thereof to any persons and circumstances
shall not be affected thereby. :
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