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He works closely with community groups in providing education and
acting as a liaison with the police force.

The Missoula County Sheriff has a written policy on the
handling of domestic disturbances. A copy of this policy state-
ment is attached as Appendix D. It is a well thought out, articu-
late procedural guide to an officer responding to a domestic dis-
pute. It is notable that the goal set forth is mediation. The
policy takes a very conservative view of the legal action available
to the officer. Arrest is recommended only when it cannot be avoid-
ed, --"where a serious crime has occurred" or where "there is no
reasonable alternative". The policy statement discounts the re-
quest by the spouse to arrest the other as a result of the "heat
of the dispute" and that too frequently the request will be with-
drawn or criticized the next day.

The "mediation" and "avoid arrest" goals are disturbing to
the interviewers--at least on a constitutional level. The federal
and state constitutions both guarantee the rights of "due process"
and "equal protection" of the law. Inherent in these rights is
that any law is to be applied equally to all persons unless the
law specifies that it applies only to a certain category of
citizens; and that classification must satisfy criteria estab-
lished by the Courts. The criminal assault statutes of Montana
do not set out any exclusions. They apply equally to all citizens.
Yet, the Sheriff's policy and the instructions given to the
Missoula Police by the former police judge clearly carve out an

exception to the misdemeanor assault section? avoid arrests for
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less serious assaults unless it occurs in the officer's presence.
While we recognize that the victims of domestic assault too often
fail to sign a formal complaint the next day, the present policy
places far too much discretion in the hands of law enforcement
officers. We can easily foresee the charge by a victim who has
requested the officer to arrest her or her assailant that the
failure of the officer to arrest denied the victim the equal pro-
tection of the law. The decision to arrest must be made on
the determination of "probable clause" which is the criteria
of relationship of victim and assailant or the criteria of loca-
tion (in the home) is constitutionally questionable.

A very practical result of these law enforcement policies
is that the officer is making a determination that there will
be no prosecution for a particular criminal act. This decision
rightfully lies with the city or county attorneys in Montana.
The duty of the police officer is to determine whether a crime
has been committed and whether there is probable cause for making
an arrest. The city or county prosecutor can then decide whether

to prosecute.

It is guestionable if peace officers have the necessary skills

to mediate or conciliate. They are trained to enforce the law.

They should do so.
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THE PROSECUTOR

. The Missoula County Attorney and a deputy county attorney
who handles many of these cases were interviewed. They told us
that their office receives many verbal complaints by phone,
but many do not show up at the office. Coming to the office
indicates some commitment to follow through on the prosecution.
But some who do come in to the office later change their minds.
They stated that the procedure used by their office in handling
domestic assault complaints is the same as for any other assault.
The case is investigated and statements are cbtained from the
potential defendant and witnesses. One variance they noted is
that the deputy county attorney assigned to a battering case
tries to assess what the wife wants to do and to emphasize the
need for the victim to follow through on the prosecution. "Fre-
quently, the women (victims) are panic stricken." It would be
helpful to the county attorney's office, the deputy informed us,
to have community resources to help victims, who are frequently
fearful, to decide what to do with their lives and whether to
follow through on the prosecution. A safe place is often needed
which affords a battered spouse the time to make these decisions.
This might be with friends, relatives or in a shelter.

It was clear from the interview that the county attorney's
office placed special emphasis on getting a commitment from the
victim to follow through with the prosecution, i.e. sign a com-
plaint once typed up and to appear as a witness at a trial, if the

accused spouse pleads not guilty and the case goes to trial. This
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concern about victim follow-through was echoed by every law enforce-

ment person with whom we spoke.

The emphasis upon follow-through is readily understandable
but it also may present another obstacle for the confused and
uncertain victim. Great care must be taken by prosecutors in
gaining this commitment from victims. Such a conversation can
easily be viewed by victims as discouragement or disapproval.

It might be wise for the county attorney to accept the victim's
short term commitment to sign a complaint and a statement or
affidavit setting forth the facts. Attempting in the first inter-

view to lay out all the legal obstacles and difficulties in prose-

cuting a case of assault by a spouse is too often overwhelming. The

victim has very likely been recently beaten, fled from home, or had
his or her spouse jailed and is frantic about the thousands of
decisions about the future and feeling guilty about the marriage
failure. To be informed how difficult it is to obtain a convic-
tion for assault by a spouse or that she must testify in court
(remember television witnesses and attorneys!) may be over-
whelming. These considerations, along with considerations of
alternative methods of sentencing or conditions of suspension, can
be made subjects of a future conference with the victim.

The Deputy County Attorney indicated the need for a community
resource capable of assisting a victim make decisions. Most
County Attorney's staffs simply do not have the time (and probably

not have the skills) to assist the victim in deciding what to do.
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The gui.-.lines used by the Missoula County Attorney's Office
in deciding whether to prosecute an assault are:

1. If the assault is a misdemeanor (no serious injury), the
decision wﬁéther to prosecute is left up to the victim.

2. If the assault is a felony (serious injury or substan-
tial risk of death) the County Attorney prefers to prosecute, but
sometimes this is impossible because the victim refuses to sign a
complaint or to testify.

3. If a homicide results, then the case will be prosecuted.

The County Attorney and Deputy thought that the current
criminal statutes were adeguate to prosecute cases of domestic
assault.

The Missoule Tnunty Attorney's Office has initiated a new
Deferred Prosecution Program. A deferred prosectuion is an agree-
ment between the county attorney and the person accused of a crime
that in exchange for the county attorney agreeing not to prosecute
a person for a crime, the accused agrees to do or not do certain
things for a period of time. In the agreement, the accused agrees
to waive his/her right to a speedy trial. The Missoula program
currently is available only to non-violent, first offenders. But,
the County Attorney indicated an interest in exploring the inclu-
sion of spouse batterers. The program is aimed at persons who
take some responsibility for their actions. (Yes, I have a problem.)

The Missoula County Attorney's Office has also expressed
interest in another sentencing alternative suggested by the re-

searchers. Since some victims hesitate or refuse to prosecute
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the other spouse because they fear the loss of the family wage
earner, and since the batterer might benefit from some counseling
or therapy, it might be effective to design a program of social
and psychological assistance for the accused and the family
which could be made conditions of a suspended sentence, deferred
sentence or prosectuion. Marti Jones, a psychologist from the
Mental Health Clinic in Glasgow and an activist in dealing with
the problem of spouse abuse, designed an outline of such a pro-
gram at our request. We attach it as an example of what city and
county attorney's offices might consider using. (See Appendix E)
The program, of course, assumes the existence of community coun-
seling services and therefore will not be useful in isolated rural
areas.

It is important to note that the Missoula County Attorney's
Office is not typical of county attorney's offices in Montana.
In addition to being the best (at least numerically; staffed
office in the state, it also has three deputy county attorneys

who are women, two of whom have backgrounds in psychology. It

thus has a capacity, both in terms of sufficient staff and training

to very capably handle cases of domestic violence. With this
abundant resource, successful prosecutions of domestic assault
are still rare. We mention this to emphasize the difficulty

of the problem. In addition to raising questions about the
impediments imposed by law enforcement, the lack of prosecutions
raises the question of whether the criminal justice system really
has anything of true value to offer a battered spouse. Red tape,

tedious questioning, delays, and public notoriety are just what
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the battered person does not need. More effective solutions may
lie elsewhere. The self-defined role of law enforcement to tem-
porarily intervene to stop the violence and restore peace may
accurately reflect the limits of effective police action. To
successfully prosecute a case requires a fairly strong, self-
confident victim. Such a description does not match up with
victim's descriptions of themselves at the point of first encount-
ering the violent spouse or upon first leaving the home. If the
criminal justice system 1s to become a better resource for victims,
it needs significant reform and sensitizing. Law enforcement has

a role to plav but certainly other resources must be mobilized.

TEMPORARY RESTRAINING ORDERS: JUST A PIECE OF PAPER?

Temporary restraining orders are available in Montana to
the victim of domestic assault--under certain circumstances. They
are available upon the filing of another action, i.e. a criminal
complaint or a petition for separation or dissolution of marriage
(divorce). In communities which have district court judges avail-
able five days a week, they are obtainable Monday through Friday.
In rural areas, the district court judge may be miles away and
only there one or two days a week. ©No place in Montana are they

available on the weekends.

The temporary restraining order (TRO) may be obtained "ex parte",

upon the application of one party, and a showing that irreparable
harm may result if the person is not so restrained. It must

then be served upon the party to be restrained. Service must
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occur at least five week days before the hearing. The person
served has the right to a hearing to chow cause why he or she
should not be restrained. A person may be ordered not to go
near the battered spouse or the minor children pending the out-
come of the legal action under which it is filed.

So the battered spouse may obtain such an order if she files
for separation or "divorce" or a criminal complaint is filed by
the city or county attorney.

Once issued and served, the batterer is under an order of a
district court not to disturb the victim. But nothing physically
restrains the batterer. A piece of paper has never kept anyone
from beating someone else if that is what she/he wants to do. The
cne sure effect would seem to be that if the batterer violates the
order and the police or sheriff is called, the likelihood of arrest
is increased dramatically. So the actual restraint ordered by the
court may occur too late--after the beating when the erring spouse
is jailed. A person who violates the TRO is subject to contempt
charges.

Other states, such as Pennsylvania, have passed new legis-
lation authorizing the issuance of temporary protective orders,
such as restraining orders, temporary custody and child support,
as independent filing any other action, such as divorce. An
example of Pennsylvania's new law is attached in Appendix F.

Care must be exercised in insuring the person subject to such
an order the right to immediate judicial hearing and other due
process rights.

To the extent that temporary orders are effective, this
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type of legislation would enable a battered spouse to gain
some protection without having to make the decision of getting
a divorce or filing criminal charges at the same time. It might
allow married couples the time to make decisions and seek help

while providing some protection to the victim and children.
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Part V

Recommendations:

1. The FBI ought to be requested or the Congress ought to enact
legislation to require the FBI to gather national crime data
which includes a specific category for domestic violence. This
category ought to include: misdemeanor and felony assault,

homicide and child abuse.

2. Police and sheriff's offices should be required by state
statute to keep a record for at least five years of:

(1) each call for assistance or citizen complaint
of a domestic disturbance.

(2) response made (none, offices dispatched, etc.)

(3) result of contact (arrest, further investigation,
victim transported to hospital or referral to other
service.

This report ought to be kept short or it will not be used. A

check off form would be most useful.

3. Law enforcement officers must begin to handle domestic dis-
turbances as the investigation of a possible crime, in addition
to their present goal of restoring peace. "Equal protection" of

the law demands no less.

4. Police and sheriff's departments ought to hire women not
just to satisfy requirements of equal employment opportunity
but in order to have female officers trained and available to

respond to and investigate domestic disturbances and sexual
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crimes, such as rape and incest. Demonstration projects would

be useful in determining the effectiveness of such staffing.

6. Present police and sheriff's officers ought to receive
training on the management and investigation of domestic assault
as a crime. The state law enforcement academy ought ot incor-
porate such a course. In-service training sessions on the sub-

juct are also recommended.

7. City and county attorneys should be required by law to report
the number of informal or verbal complaints made, the number of
formal criminal complaints filed for misdemeanor and felony
assault, homicide by a spouse and the disposition of such cases,
including the sentence imposed. Once some accurate records are
available, we will be far better able to pinpoint the obstacles
to a battering victim's access to the full range of the criminal

justice system.

8. Prosecutors ought to make their decision whether to prosecute
a domestic assault case on the same criteria as for other assaults
on the merits of the case. Special sensitivity ought to be
exercised in gaining the commitment of the victim to following
through with the prosecution in order to minimize the message of
discouragement from and difficulty in successfully prosecuting a

batterer.

9. Police, Sheriff, County Attorneys and counselors ought to stop

asking the victim "what did you do to provoke this assault?" This
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question presumes that the victim is guilty of provoking the beating.
The question is similar to the asking a rape victim what she did
to provoke the rapist. Research now shows that provocation by the
victim usually does not exist. Law enforcement officials ought to
remember that the Montana Criminal Code sanctions the use of

violence under very limited circumstances--and beating is not one.

10. staffing of county attorney's offices ought to be reviewed
to determine if there are adequate deputies to handle domestic
assault cases. Since the best staffed office in Montana shows
few, if any, prosecutions, it is unlikely that offices with

less staff could even begin to effectively deal with such cases.
It appears advisable to assign at least one deputy to gain some
expertise in the handling of such complaints. Resistance to this
proposal can be anticipated as lawyers consider domestic assault

cases as tedious and not a very "classy" type of case.

11. The development of alternative sentencing programs and deferred
prosecution programs which provide for social and psychological
counseling to the assailant, the victim, and possibly the child-
ren is a needed step for city and county attorneys to take. See
an example of such a program in Appendix ___ . To be effective,
such diversion programs must necessarily maintain the threat of

future criminal action.

12. Legislation ought to be passed to enable a battered spouse
to obtain protective orders for limited periods of time without

the requirement of instituting a divorce action or criminal pro-
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secution. See Pennsylvania"s law in Appendix F and "Protective

Orders" in Appendix G, Legislative Reform in Other 49 States.

13. Law enforcement agencies need to work more closely with
other community agencies in making referrals of assailants and

victims to these programs.

14. One of the most important actions which needs to be taken is
public education. Such a program should focus on the frequency
of domestic violence (message to victim that "you are not the
only one"), and how to get help, including legal, socio~-psychologi-
cal, financial or simply a shelter. The aim of such a public educa-
tion program, in addition to providing information to victims, ought
to be the clear public policy statement that intra-family violence
is a criminal act and that we as a society reject it!

We recommend supporting programs in the public school system
such as the program proposed by Women's Place (to the Community
Projects Fund, C.E.T.A., Missoula) to deal with violence and

learning alternative behaviors to violent behavior.

15. Reform of welfare laws is needed to entitle victims to ADC
immediately upon leaving the household to enable victims to set
up separate households and to support the children. Eligibility

for welfare should not be dependent upon the husband's salary.

16. Establishment of emergency funds through county welfare
offices to provide victims the resources to set up a separate

household.

17. Alter foodstamp eligibility requirements to allow victims

to qualify immediately.
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18. Create advocacy programs statewide to assist victims with
transportation needs, to accompany victims to obtain services.

Advocacy training and employment could be C.E.T.A. funded.
19. Wages for staffing shelters could be provided by C.E.T.A.

20. State funding is needed for emergency professional coun-

seling for victims and assailants.

21. Creation of training programs for police, welfare workers,
city and county attorneys, counselors, etc., working with

battered spouses and assailants is essential.

22. Revise eligibility requirements for job training and employ-
ment programs such as C.E.T.A. to enable victims to gqualify

immediately.

23. We recommend the establishment of tax supported shelters,

safe homes, or the use of empty hospital rooms for shelter purposes.

24. Eligibility for Legal Services should not be determined
according to the husband's income. The victim's income and
resources should be considered as the criteria for eligi-

bility.

25. ©Encouraging or making data collection mandatory for those
agencies which come in contact witl victims, assailants, and
their children is imperative to effective methods of dealing
with spouse abuse. The State should take the initiative in

such action.
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26. Funding for advertising of services such as referral cards
for victims, posters and brochures to inform the public of ser-

vices should be provided through the State.

27. Research on counseling approaches; i.e. whether the couple
separates and are counselled separately or counselled within

the relationship should be encouraged through state agencies
involved with serving battered spouses as well as through private

counselling agencies.

28. We recommend studying domestic violence from the batterer's

point of view.

29. Given the limited resources available to fund social ser-
vices in Montana, plus the need for specialists trained and
experienced in handling not only battered spouses, but also

other family violence and sexual crimes such as incest, child abuse,
rape, we recommend that S.R.S. expand its county child protection
units to provide a nucleus of such expertise and services in each
community. Highly trained people must staff such units and high
salaries provided to attract and maintain such a staff. The
Montana university system must develop adequate educational pro-

grams to supply staff.

30. We recommend that S.R.S. immediately look at the type of
center currently operating in Santa Clara County in California
as a model. This center is pioneering in the treatment of people

accused of incest.
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(Also see recommendations in Part 1I - Legal and Social Services
and Victims' Interactions with Agencies. Other recommendations
are made concerning the legal aspects of battered spouses in
Part IV.)
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APPENDIX D
Missoula County Sheriff's Department Policy Re: Family Disputes




FAMILY DISPUTES
by Ropert Zaharko, Undersheriff

1. Policy

When the Sheriff's Department is called to intervene in a family dispute, the
responding deputy must remain calm and collected to be able to successfully
manage the confused, emotional and often dangerous situation. The deputy role
in the family dispute situation is nore that of mediator, counselor, and peace-
maker, than enforcer of the law. Crucial to this role is neutrality, tact, and
patience.

The stakes riding on the effectiveness of deputy sheriff's intervention are high.
More homicides are committed in the heat of domestic rage than in any othar cir-
cumstance, and if the deputies fail to cool the present anqger and recoiacile the
disputants, there are 1ikely to be many more future calls for deputies help, and
perhaps one requiring the presence of the Medical Examiner.

The procedures which follow are intended to set out methods of approach that
will be of aid in successfully responding to domestic dispute calls. 0f course,
because of the uncertainties involved in these incidents, the procedures can-
not cover every situation. Inventive responses will often be required.

(Note: While the family dispute is the most difficult kind of dispute for the
deputy sheriff to successfully intervene in, and hence, special quidelines are
needed, the priorities and strategies outlined below to restore calm and to
make effective referrals can be usefully applied to other disputes too, like
barroom tussles, landlord-tenant arguments, etc.)

II. Procedures

A. First Stage: The Initial Contact

The mere entrance of sheriff's deputies onto the scene of a family
dispute always has a great impact and usually causes the people

to stop their fightin? or arguing at least temporarily. If prop-
eriy exploited, this impact can be used to lead the people to staop

fighting altogether.

The object of the intervention at this stage is to take the dis-
putants' attention away from each other and to direct it towgrd
the deputy in such a way as to allow a breathing spell in which
tempers may cool, this making a later resolution possible.

To accomplish this, the deputy is to foliow these guidelines:

1. Here, as at the other stages of the family dispute inter-
vention, be alert for his safety and take precautions to
protect himself.

2. At all times when possible, back-up unit will be requested.

a. Upon approach of the disturbance (bar, home, or other),
immediate survey of the area should be taken in reference
to location, and type of place and surrounding of the
disturbance for the purpose of determining if and what




type of danger the officer may encounter and if possible
officer should wait for assistance from back-up unit.

Upon first contact with the disputants, convey a profession-
ally calm, positive and helpful image:

a. Beforehand, check uniform or other attire: cleanliness
and neatness can have an important effect at this point.

b. Introduce himself by giving name and title.

c. Explain that a call was received, and that he would like to
be of assistance.

d. Avoid profanity, cockiness, or belittlement of the problems.
(Even where no crime has been committed, the decision to call
in the deputy sher{ff indicates that someone is deeply upset.
The goal of the deputy is to calm such emotions and reconcile
the parties.)

e. Don't boss the people around. Particularly if the man of the
house is present and involved, one of the easiest ways to get
in serious trouble is to show disredpect of him and his family.
Always act with respect.

f. Indicate neutrality: that as a deputy sheriff he is not on the
side of the person who called, but rather, that he is there to
see that there is no danger of serious trouble and to be of
help. (Since it is frequently the woman of the house who summons
the deputy, upon arrival of the deputy sheriff, the man of the
house commonly sees him as an agent of his wife and transfers
to the officer the anger he was directing against her. Because
of this 1t is crucial to immediately assure the man of complete
neutrality.)

If entry onto the premises is refused, don't go away. Be persistent.
Knock again. Convey to the person that his or her attitude is under-

stood but that it is required of the deputy to make sure there-is no—

serious trouble here.

Of course, if there is probable cause to believe that a felony or an
arrestable misdemeanor has occurred, entry may be forced to make an
arrest or to make some other appropriate disposition short of arrest.
Undertake forced entry, however, only where there is no reasonable
alternative. .

Size up the situation, Pay close attention to the possibility of
the use of weapons and to the emotional state of the people present.




Second Stage: Restoration of Calm

Following the positive freezing of the situation by the initial contact,
the goal then is to restore calm. To achieve this goal, the deputy 1is
to follow these gquidelines:

1. If violence is occuring, physically intervene and arrest, if necessary.
If summary arrest is needed, it should be made. But avoid arrest if
possible. In separating the persons involved, make a quick visual sur-
vey of the area for objects which could be used as weapons.

2. Be calm, firm and neutral. Don't shout: by speaking firmly yet
softly, the disputants will usually moderate their voices, too.

3. Separate the disputants. Get enough distance between them so that
each may relate his story individually without interruption. Take
them to different rooms if possible. At the same time try to always
maintain visual contact with the other deputy. Where any kind of
anger has been displayed, do not take a person into the kitchen; there
are too manv potential weapons there.

4, Carefully listen to the person's story. This is important for
two reasons. First, facts may be needed upon which to base a
later course of action. Second, the opportunity to blow off
steam and tell his or her story to an interested third party
can, by itself, contribute in a major way to the defusing of
that person's rage.

Avoid any display of disinterest. If such is displayed, the
person will be frustrated even more and so increase the chance
of a violent outbreak.

5. For disputes involving children or teenagers, avoid the adult
tendency to use an overbearing attitude in calming or distract-
ing the youth. Treat them as adults. By doing so, the youths
will feel that they are being approached with respect.

6. Consider a parent's bitter indictment of his or her child with
a little skepticism. Keep in mind when attempting to asses: the
situation that parents frequently use their children as scape-
goats for their own inadequacies, problems and frustrations.

7. Never take verbal or emotional reactions as personal affronts or
as insults to the integrity of the Force. Remember that an ap-
pearance on the scene allows the disputants to blow off steam
and that sometimes they blow it off at the deputy. Also, by being
a deputy he is seen as authority, and people may react emotionally
to the presence of authority in their own home where they expect teo
be in charge. In such situations indicate that there is no inten-
tien or purpose to challenge the person's authority or to order him
or her around. In any case, observe and listen to these episodes
when they occur and try to determine what the underlying causes are.




8. When necessary, inform parties of the 1imits of sheriff authority.
Where one party demands the arrest of another and there are not
sufficient legal grounds for arrest, such as where a man in his
own home is clearly drunk but has not created any disturbance in
the officer's presence, explain to the person demanding arrest the
1imits of sheriff authority in the situation.

Third Stage: Fact Finding

The purpose of this phase of the intervention is to gather information
which will assist in the effective evaluation and handling of the problems
involved. The deputy is to:

1. Ascertain the family relationships between the disputants and
others present, tneir identities, and any other facts which
may be helpful to an understanding of the situation. (The
period of relative quiet afforded by the asking and answering
of questions can contribute to a general calming effect.)

2. Where there is drunkenness present, be even more patient in
trying to get the true facts - if one of the parties is sober,
get the story from him or her. (But even here give the
drunken person the opportunity to give his wersion. Any fact
can be relevant. Avoid any impression of favoritism. Don't
sympathize with the drunk's state, for the desire for sympathy
commonly underlies alcoholism.) Remain professionally objective
and firm. Determine the extent of the drinking problem.

3. Where mental illness is indicated, also be patient. Make an extra
effort to impress upon the person that the deputies are there to
be of assistance and not to punish.

4. Exercise tact and sensitivity in asking questions and in the whole
approach. This is grucial to maintaining the position of imparital
mediator. Bear in mind that he may be inahousehold where the
ethnic, economic and social atmosphere may be completely different
from his own., Because of this the officer may find himself shocked
or confused by what he sees or hears. But if he is to be effective,
he must remain neutral and polite. A couple of suggestions as to
approach.

a. Avoid the use of phrases or expressions which challenge a
person's dignity, selfpride or respect for his background.

b. Call the people "Mr." and "Mrs.", or by whatever title they
prefer.

c. Use normal asking and receiving terms, for example, "Please,"
“Thank you," "yes, sir," "No,sir," or May I." This can play
a role in establishing the needed rapport.

d. Avoid asking questions in such a manner as to give the im-
pression of demanding or commanding the needed information.
Make polite requests.




e. Probe personal type questions only upon the person's
willingness to respond.

f, Be a good listener but avoid being unwisely "taken in".
Maintain an attitude and image of attentive impartiality.

Arrange for an interpreter {f possibie if the disputants do not
speak English or some other language that he knows. But be care-
ful to see that the interpreter is neutral in the dispute. Try
to get both parties' approval of him. Using other members of the
family for interpreting is usually not advisable, due to emotional
ties and to a tendency to interpret to the advantage of the party
they favor.

Fourth Stage: Course of Action to Take

After having established an atmosphere of relative calm, gathered
the accounts from the disputants, and observed other significant
facts, the next step is to attempt a solution.

1.

Mediation This is the number one goal of sheriff intervention

in famiTy disputes, and except where serious crimes have oc-

curred necessitating arrest, all efforts should be directed to
achieving a real mediation. Follow these guidelines:

a. Keep in mind the important role the participants have in
deciding on any solution. A settlement cannot be imposed.
Unless the parties themselves agree that a given solution
is a good thing, any agreement between them will quickly
disappear after the officer is out of thefr sight. Ask the
disputants what they feel they should do: This will enable
them to grasp the fact that they have a responsibility to
themselves and their family. Remind them that any real set-
tlement of their problems can be reached only by their own
initiative and a willingness to help themselves. Participate
in reaching a solution by asking: "What are we going to do
to solve this problem?" '

b. Discover a positive aspect of the home that can be broujht
to the attention of the disputants. There is always some-
thing complimentary that can be said, whether it be that the
children appear well cared for or they act politely, or that
the home is neat or whatever. The point of doing this {s that
when you as an outsider recognize some attribute of a home and
compliment the people on it, this increases the people's feel-
ings of self-worth and it erases some of the'embarrassment of
having the deputies in their home. Also, where the disputants are
from the same household, a compliment brings: them together, for
the pride it raises is something that is shared. And bringing
people together is what you're after. You might wart to add
something 1ike: "Anyone who can take good care of children like
that can certainly work out minor problems of the type found
here".




c. As to the content of the mediations, this cannot be specified
beforehand. Essentially what is to be sought is a recognition
by each party of how he contributed to the problem and a com-
mitment to solve the problem in other ways than fighting and
screaming.

2. Temporary Separation. Sometimes as part of a mediation and in addition
to a referral, 1t may be advisable to separate the parties temporarily
while emotions cool. Perhaps a friend or a relative living nearby wil]
agree to put one of the people up for a night or two.

3. Arrest. There are some situations when there is no reasonable alter-
native but to arrest, for instance where there has been a serious
assault comitted in the officer's presence. But as a general guide-
11ine, avoid, if possible, resorting to arrest as the solution to a
family dispute. Too often the bitterness which is created by the
arrest either makes the situation between the disputants worse or
‘creates a serious danger for the arresting officer due to possible
efforts to resist arrest. This last point is especially true when a
husband or father is arrested in his home: he is upset in the first
place and if he is taken into custody from his home in front of his
family, desperate resistance can result. .

It is not uncommon for one of the parties in the heat of the dispute,
where any kind of assault has occurred, to demand the other's arrest.
But it i1s also not uncommon the next day following arrest for the
same person who demanded arrest to refuse to cooperate in the pro-
secution and even criticize the deputies for having made the arrest
in the first place. Being aware of this, when no serious crime has
been committed and yet one of the parties demands arrest, try to
discuss with the parties ramifications of such action, i.e., filing

a complaint, court appearance, bail proceedings, etc. Use tact in
attempting to convince the complainant to be calm and logfcal. Point
out the existence of other ways to solve the dispute and that the
other person (usually the husband) would lose income from not working
and that a detrimental effect on the children is likely.

But, as stated above, in some cases arrest is the only alternative.
Where it is, the normal arrest procedures outlined in the "Arrest"
section of this chapter must be followed. Remember to infurm the
complainant of his or her responsibilities to institute and sign
the complaint and to testify in court.

After Disggsition; Notations and Reports

Following whatever course of action is taken, record in the Memo Book
all significant facts surrounding the incident and the steps taken, in
addition to filing whatever reports, forms, etc., as may be otherwise
required.




APPENDIX E
Treatment Plan for Abusive Husbands and Battered Wives




TREATMENT PLAN FOR ABUSTVE
HUSBANDS AND BATTERED WIVES

1. Psychological Evaluation
(husband, wife and children) To determine prognosis
and specific treatment plan. A report will be made
to the court when the evaluation is completed,so that
the court may decide to sentence immediately or defer
sentence until treatment is terminated (approximately
one year).

2. Treatment to include anv or all of the foilowing:
*A, Individual counseling for husband which includes

instruction in how to control his anger and
behavior during anger,plus referral to other

appropriate agencies when necessarv. (I am
including residential treatment Tor alcoholism
here.)

*B. Individual counseling for wife which includes
instruction in how to control her fear and
assertiveness training, plus referral to other
appropriate agencies when necessary.

C. Marriage counseling which includes communication
skills.

D. Family counseling.

E. Individual counseling for c¢hildren and/or referral
to other agencies which may provide assistance
{(e.g. schools).

*F, Parenting classes for one or both parents.

* All starred items should be included in the majority
of cases.

Note: For a certaln percentage of abusive husbands treatuent

is either not useful or feasible. At this time sufficilent
research 1s not available to determine that number. These

are cases 1n which the husband 1s either psychotic, or has
controlled his wife's behavior by beating her for so long

that it would be unhealthy for her to remain in the home.

In such cases, removing him from the home 1is probablv the

only viable alternative. At completion of the evaluation a
recommendation should be made regarding the potential effective-
ness of treatment.

Martv Jones
Psychologist

MJ/pb




APPENDIX F
Example of Legislation Authorizing Protective Orders




Official Advance Copy of Statute Enacted at 1976 Session
No. 218
AN ACT
SB 1243

Relating to abuse of adults and children by a person who resides with them; and providing for remedies and procedures.

The General Assembly of the Commonwealth of Pennsylvania hereby enacts as follows:

Section 1. Short Title.—This act shall be known and may be cited as the "Protection From Abuse Act.”

Section 2. Definitions.—As used in this act:

“Abuse’’ means the occurrence of one or more of the following acts between family or household members who reside
together:

(i) Attempting to cause or intentionally, knowingly or recklessly causing bodily injury or serious bodily injury with or
without a deadly weapon.

(il Placing by physical menace another in fear of imminent serious bodily injury.

... Sexually abusing minor children as defined pursuant to the act of November 26, 1976 (No. 124), known as the "'Child
Protec::ve Services Law."”

“Aduit’* means any person 18 ysars of age or older.

“Court” shall mean the court of common pleas.

“Family or household members” means spouses, persons living as spouses, parents and children, or other persons re-
lated by consanguinity or affinity.

Terms not otherwise defined by this act shall have the meaning given to them by the Crimes Code.

Section 3. Jurisdiction.—The court shall have jurisdiction over all proceedings under this act. The plaintiff's right to
relief under this act shall not be affected by his or her leaving the residence or household to avoid further abuse.

Section 4. Commencement of Proceeding.—A person may seek relief under this act for himself or herself, or any
parent or adult household member may seek relief under this act on behalf of minor children by filing a petition with the court
aileging abuse by the defendant.

Section 5. Hearings.—{a) Within ten days of the filing of a petition under this act a hearing shall be held at which the
plaintiff must prove the allegation of abuse by a preponderance of the evidence. The court shall advise the defendant of his
right to be represented by counsel.

{b) The court may enter such temporary orders as it deems necessary to protect the plaintiff or minor children from
abuse, upon good cause shown in an ex-parte proceeding. Immediate and present danger of abuse to the plaintiff or minor
children shall constitute good cause for purposes of this section.

{c) if a hearing under subsection (a}is continued, the court may make or extend such temporary orders under subsection
(b)as it deems necessary.

Section 6. Relief.—(a) The court shall be empowered to grant any protection order or approve any consent agreement
to biing about a cessation of abuse of the plaintiff or minor children, which may include:

(1) Directing the defendant to refrain from abusing the plaintiff or minor children.

(2) Granting possession to the plaintiff of the residence or household to the exclusion of the defendant by evicting the
defendant and/or restoring possession to the plaintiff when the residence or household is jointly owned or leased by the
parties.

{3) When the defendant has a duty to support the plaintiff or minor chiidren livingin the residence or household and the
defendant is the sole owner or lessee, granting possession to the plaintiff of the residence or household to the exclusion of
the defendant by evicting the defendant and/or restoring possession to the plaintiff, or by consent agreement allowing the
defendant to provide suitable, alternate housing.

(4) Awarding temporary custody of and/or establishing temporary visitation rights with regard to minor children.

(b) Any protection order or approved consent agreement shall be for a fixed period of time not to exceed one year. The
court may amend its order or agreement at any time upon subsequent petition filed by either party.

{c) No erder or agreement under this act shall in any manner affect title to any real property.

Section 7. Notification.—A copy of any order under this act shall be issued tc the plaintiff, the defendant and the police
department with appropriate jurisdiction to enforce the order or agreement.

Section 8. Emergency Relief.—({a) When the court is unavailable from the close of business at the end of the week to
the resumption of business at the beginning of the week a petition may be filed before a district justice who may grant relief in
accordance with section 6{a},(2) or (3} if the district justice deems it necessary to protect the plaintiff or minor children from
abuse, upon good cause shown in an ex-parte proceeding. Immediate and present danger of abuse to the plaintiff or minor
children shall constitute good cause for purposes of this section.

(b) Any order issued under subsection (a) shall expire as of the resumption of business of the court at the beginning of
the week or within 72 hours, whichever occurs sooner; at which time, the plaintiff may seek a temporary order from the court.

(c) Any order issued under this section and any documentation in support thereof shall be immediately certified to the
court. Such certification to the court shali have the effect of commencing proceedings under section 4 and invoking the other
provisions of this act.

Section 9. Procedure.—Any proceeding under this act shall be in accordance with the Rules of Civil Procedure and
shall be in addition to any other available civil or criminal remedies.

Section 10. Contempt.—Upon violation of a protection order or a court approved consent agreement the court may hold
the defendant in contempt and punish him in accordance with law.

Section 11. Effective Date.—This act shall take effect in 60 days.

APPROVED—The 7th day of October, A. D. 1976.
MILTON J. SHAPP
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