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THE NEW MEXICO JUDICIAL COUNCIL

MEMBERSHIP

Created by the 1legislature in 1969, the Judicial
Council is a statutory body of eighteen members. The
membership consists of one Supreme Court justice, one
court of appeals judge, one magistrate, three district
judges, two state senators, two state representatives,
two lawyers, three non-lawyers, the attorney general,
the dean of the law school at the University of New
Mexico and the director of the Administrative Office
of the Courts.

DUTIES
The functions of the Judicial Council are:

a. to continuously study the administration and
operation of all courts in the state;

b. to investigate criticisms and suggestions per-
taining to the administration of justice;

c. to keep advised concerning the decisions of
the courts and the legislature affecting the

) organization and operation of the courts; and

d. to recommend desirable changes to the legisla-
ture and the Supreme Court.

The Council adopted the following statement of
Justice Cardozo as best summarizing its functions: "to
watch the law in action,observe the manner of its func-
tioning,and report the changes needed when function is
deranged - to act as mediator and research assistant
as a means of adapting law to justice." (U.S. Supreme
Court Justice Benjamin Cardozo, thén New York Chief
Justice, 1921.)

MEETINGS

During 1978 the Council held nine meetings includ-

ing one public meeting. All meetings are open to the

public, but at least one meéting during the year is

_held after special efforts are made to invite the publie¢,
requesting testimony on any matter involving the courts

in New Mexico. Two of the regular meetings were held

in Santa Fe, and the rest were in Albuquerque.
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COOPERATION AND ASSISTANCE

The Judicial Council has received valuable co-
operation from several sources during the year which hag
greatly aided the Council in performing its duties.
The Administrative Office of the Courts; the justices,
judges, clerks, and other personnel of the Supreme
Court, Court of Appeals and district courts, as well
as officials of other state agencies and members of the
general public, have been very responsive to requests
for information and opinions. The Judicial Council is
grateful for that help and the willing attitude with
which it was given.
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PROJECTS AND STUDIES

Following the 1978 session of the Legislature,
the Judicial Council drew up a list of the topics felt
by the members to be of interest and importance in im-
proving the court system. Over twenty topics were sug-
gested. In ordertodevelop a manageable list,a Priori-
ties Committee, consisting of Justice Easley, Judge
Stowers and Senator Becht, was appointed. The commit-
tee settledon eleven topics and arranged them in order
of importance. The topics, in order of priority were:

1. Jury Selection

2. Restitution

3. Jury Term

4. Juror Protection

5. Additional Judgeships

6. Sentencing Act

7. Court Clerks Legislation

B. Grand Jury Reform

9. Increased Mileage for Jurors
10. Judicial Qualifications
11. Elimination of Separate Appeals Division from

Publiz Defender Department.

The list was then sent to’each of the members with
a request that each select those topics he was inter~
ested in studying. it was recommended that related
topics be grouped together for study by committees,
and at the May meetlng this recommendatlonwasadopted.
Five committees were appointed. Their findings and
recommendations #ere reported to the full Council for
approval or modification, and those findings, with the
Council's recommendations are set forth below.

JURY ADMINISTRATION COMMITTEE

The Jury Administration Committee was assigned the
topics of jury selection, jury terms, juror employment
pxotectlon and increased mileage for jurors. Members
of the committee were: Judge Kase, chairman; Mr.
Coughenour; Ms. Wilson; Mr. Salas;Senator Montoya; and
Mr. Mann. Each topic is treated separately.

Jury Selection

Section 19-1~1,et seq. of the New Mexico Statutes
Annotated, 1953 Compilation, establishes the procedures
to ‘be followed in selecting jurles. Under the current
law the names of prospective jurorsg may be selected
randonly from a conmputerized voter registration list,
if the county operates under the Optional Registration
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Act, or from a jury wheel containing the names derived
from poll books. Only reg;sterea voters are eliaible
for jury duty. Prospective jurors are mailed or served
with a summonsand:ury questionnaire. Those who guali-
fy for jury duty and are not excused may then be called
t0 serve on juries during the jury term.

Two guestions were addressed under this topic.
One was whether the voter registration list (or poll
books) is a sufficient source of names for prospectxve
jurors. The other question was whetler there is a more
efficient way of drawing the names of prospective jurors.
One of the problems with 11mit1ng jury service to voters
is that the burden of jury duty fails only on the
registered voters. Some people are reported to affirm
that they will not register to vote because they do not
want to be called for  jury duty. Another problem is
that juries are not reflective of the population of the
community bécause some segments of the populatione.qg.,
young adults,minority groups, and lower income groups)
are under-represented on the voter registration lists.

With regard to the first gquestion, the committes
did net £ind that any district is in danger ¢f running

out of jurors. There were instanceg of persons who{g
seem to be called for Jury duty every year or two, but:\'

there were also instances of persons who had been regis—
tered to vote for years and had never been called.

The presiding- judges in each judicial district
were asked vwhether they felt the juries were repre-
sentative of the general population. In only one of
the thirteen districts was it felt that the composition
of the juries did not match the composition of the popu~
lation. In that particular area there isa large Indian
population and possibly a substantial number of trans-
ient workers.

Jurisdictions in other states have supplemented
the voter registration ligt with other lists in order to
have a broader source of jurtrs. Other  lists which
have been used include driver license listg,city direc-

. tories, Fish and Game license. 115ts, state income tax.,

lists, & state census, utility lists, welfare lists,
and real property lists. Arguments for and agalnst
supplementing the voter reg;stratlon list were made in
the committee,and, later, in .a metting of the Judicial
Council. There was a strong feeling that by usinig the

- yoter registration list thos{ people who do not have a

feeling of civic responsibility - are sc¢reened out. In
response it was c¢laimed that xegister§n9~to vote is not
necessarily an indication of community consciousness,




It was recognized that persons accused of crimes have
a legal right +to a jury of their peers and that has
come to mean a jury that is representative of the make-~
up of the community. The Couneil consequently recomrendesd
that the Legislature be made aware of the issue of incorporating
345912mentaZZzste. There was no decision that the use of
supplemental lists is necessary. However, if it is de~
cided to be necessary it was felt that an effort should
be made to make the combined lists as universal as pos-
sible.

As to the question of finding a more efficient way
of drawing names of prospective jurors, there are two
procedures now in use, as was explained above. Wherxe
the voter registration list is alzxeady computerized,
the district court clerk is saved much time since it is
only necessary to request from the computer a print out
of every nth name on the list. Where the computer is
not in use the clerk must go to the poll books and
manually preépare Jjuror lot slips which are placed in
the jury.wheel and thereafter drawn from the wheel manu-
ally to obtain +the required numbexr of names. At the
present time, county clerks are already preparing an
alphabetized list of voters in each precinct which is
sent to the Secretary of State every +two years, just
prior to the general election. It was proposed by mem~
bers of the Interim Legislative Eléctions Committee
that a mandatory conputerized voter registration pro-
gram be implemented. The newspaper article which re-
ported that proposal said the twelve counties which
are not already using a computerized registration system
are DeBaca,Guadalupe, Mora, San Miguel, Colfax, Union,
Taos, Catron, Sierra, Socorro, Lincoln and Rio Arriba.
In addition, the Administrative Office of the Courts
is considering the inclusion of a juror selection pro-
gram as a component of the work to be done by a com-
puterized Statewide Judicial Information System.

If either the mandatory computerized voter registra-
tion programor the Statewide Judicial Information Sys-
tem becomes a reallty, it should be less expensive and
less time consuming for the district courts to request
the computer to make a random selection of voters in
the county where  a Jury is needed. The computer can
also prlnt out the names and addresses of those poten-
tial jurers, poss;bly on mailing labels, which can be
used to mail the jury summons and questionnaire to each
prospective juror.

Ju; gx Term:

: Section 19-1-12 of the New Mexico Statutes Anno-
- tated, 1953 Compilation, has been amended in recent

-~




ST TR

years to vary the length of time a person could be re-
guired to remain as a member of a petit jury panel in
any one year. In 1970 the period was decreased from
six months to three moanths. In 1971 it was changed
back to six months. In 1977 it was again changed to
three months. The statute grants to the district judge
the discretion to determine +the length of time jurors
are retained for service within the three or six month
period. 1In Counties with over 300,000 populatlon, a
person may notbe requlred to remain a member of & jury
panel for more than six weeks.

Efforts have been made across the country to re-
duce the burden of jury service imposed on citizens by
reducing the amount of time they may be called upon to
be. absent from home and jobs to serve. Some jurisdie~
tions have instituted a one day/one trial policy which
requires a juror to serve on only one trial or be avail-
able at the courthouse for jury service only one day.
If he is empaneled on a trial jury he serves only for
that one trial and may not be called again for a year.
If he is not picked for a trial on the day he reports,
he leaves -after that day and may not be called again
for a year. The last statutory reduction in New Mexico
from & six month to & three month Jury term was an
effort to reduce the burden on both jurors and their
employers. Employers do have problems when one or
more employees are subject to call for jury duty over
a long period.

On the other hand,there are counties in the state
where there are not enough jury trials in three months
to justify the time and expense of summoning and guali~-
fying new jurors that often. A poll of the district
court clerks showed that the time and expense involved
had doubled under the threé month law. At the same

time, judges had shown their sens:.t:.v:.ty te ;. the prob-.

lems of jurors and enmployers in Some d:.stnc{:s while
the six month law was still in effect by dividing the

panels in two and requiring that each,division Serve .

only. three months. Other districts were examining ways

to furthexr limit the requ:.rements, such as :.nstituting

a five days/two trials maximum. ]
1 ordey, to allow move fwmbzlzty, uu:'t';cc.ﬁ. teg with fEa

Jury triale pex\gn

of Jurors to o/ahorter period where thereare a greatzy numbey of

Jury *mals, ‘the. Judicial Coyneil has recomended that the rai-
mum_jury term be changed agazr to six months. .

tted to retain the same patel for a ‘Larzger tme :
- while 'ﬂe-l:azmngu the diseretion of the judge in cutting the service’




Juror Employment Protection

Several states have adopted all or portions of a
uniform jury selection and service act which includes
provisions for safeguarding persons called for jury
service from being fired for absence £from work while
fulfilling that civic obligation. New Mexico law con-
tains no such safeguards. 1In fact, at least one judge
has had employexs tell him that they will fire an em~
polyee unless the employee is excused from Jjury duty.
Judges generally try to minimize the hardship caused
te employers and employees by jury service,but the ex~
cusing of members of a large working segment of the
population from jury duty makes the juries less repre-
sentative of the population, and increases the burden
on other people.

The Judicial Council discussed at length the pro-
posal for penalizing employers who coerce or fire em-
ployees who are called to jury duty. The reasmmendation
of the Council is that a law be engcted that would make it a petty
rigdemeanor for an employer or hie agent to fire or threaten to
Fire, or otherwise eperce, wt erpioyes bocause of the employee
being sumoned to or attending court for jury duty. This would
apply to both magistrate and district court juries.

Mileage and Compensation for Jurors

Section 19-1~15 of the New Mexico Statutes Anno-
tated, 1953 Compilation, was amended in 1976 at the
urging of the Judicial Council to provide that jury
commissioners, persons summoned for jury sexrvice and
jurors shall be reimbursed for travel from their resi-
dence to the courthouse at the rate of 12 cents per
mile,and that they shall be compensated for their time
in travel, attendance and service the sum of $2,30 per
hour. Prior to the amendment, the rates had beén 10
cents per mile and $1.60 per hour. The rates of com-
pensation for jurors had lagged behind increases in
mileage paid to state employees and behind the state
minimum wage law. In 1978 the mileage reimbursement
to state officials and employees was increased to 17
cents per mile, so again jurors are being compensated
at a lesser rate.

Although jury servicewill always pose a financial
hardship for some; the Council feels it is not neces-
sary that it be a completely out-of-pocket expense.
Bather than frequently secking amendments to the law,the Cowneil
resommends that the mileage and compensation rates be tied divect-
ly to the laws setting state minimun wages andmileage reimburse-
ment rates for state employees.
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Proposed legislation on the recommendations of the
Jury Administration Committee of the Judicial Council
were presented to the Interim Legislative Criminal
Justice Study Committee in July, and that committee
approved those recommendations with the exception of
thoge dealing with Jjury selection. It is anticipated
that bills to implement +the approved recommendations
will be introduced in the 1979 Legislative session.

SENTENCING COMMITTEE

The Sentencing Committee was assigned the topics
of restitution and the sentencing act. Members of the
committee were Representative Parr, chairman; Judge
Maloney; Judge Rainaldi; Judge Stowers; Mr., Salas; and
Mr. Coughenour. Since the laws on the subjects were
enacted in 1977 after prior study by the Judicial
Council, the committee's task was one oOf scrutiny to
determine how well the laws would perform their tasks.

Restitution

Prior to the legislative session of 1977,district
judges had statutory as well as inherent authority to
order a convicted defendant to make restitution to the
victims of his crime as a condition of a deferred or
suspended sentence. In 1977, Section 40A-29-18.1, New
Mexico Statutes Annotated,19253 Compilation, was added.
The new section makes it the policy of the state that
restitution be made by each violator of the ecriminal
code to the victims of his crimipal activities to the
extent the viclator is reasonably able to do so. The
gection establishes a procedure to be followed in pre-
paring a plan of restitution and following it. The
1977 law also amended Section 41-17-24, providing that
if the district court has ordered that a prisoner make
restitution to a victim as provided in Section 40A-29-
18.1, the parole board may include restitution as a
condition of parole.

It is generally agreed that restitution paid by
the offender to his victim is desirable. It not only
helps the victim recover his losses, but it helps the
offender recognize the results of his crime, requires
him to pay for the damage done, and aids in his reha~
bilitation. Those benefits are seldom enjoyed, however,
Judges have found that there are comparatively few situ~
ations where the offender is able to pay restitution,{

and there are problems: in getting the offender to make™%"

the payments as ordered,

In reviewing the law the Sentencing Committee
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found some apparent gaps in it. It refers directly to
district courts and deferred and guspended sentences,
providing no direct authority to judges of municipal
and magistrate courts to require paymentof restitution,
and leaving no option to require restitution where a
fine or incarceration is 4imposed., It also refers to
violations of the Criminal Code specifically, which
would make use of the statute inapplicable to viola-
tions of the Children's Code and municipal ordinances,

The Judicial Council heard a report from the
Criminal Justice Subcabinet of the State of New Mexico
on a pilot restitution project taking place in the
Twelfth Judicial District. The pilot project addressed
the problem of most criminal offenders not being able
to pay restitution. The project, using federal tax
funds,placed offenders accepted by the project in jobs
where they received job training and paid restitution
from their salaries. The criteria for accepting an
offender into the pilot project were that restitution
be ordered in the sentencing of the offender, that he
have no marketable skills, and that the crime of which
he was convicted be non-violent. Other characteristics
of the offender, such as attitude, were also screened
before accepting an ofiender.

Representative Parr, chairman of the Sentencing
Committee, and a proponent for the restitution law in
the Legislature, reported to the Judicial Council that
ha had received reports from around the state on the
amount of restitttion that had been paid since the pas-
sage of the law,and that therewas a great deal of dis-
parity among the different Jjudicial districts both in
the amount paid and in the use of restitution by judges
as a condition of probation.

Sentencing Act

The new sentencing act passed during the 1977
legislative session has an effective date of July 1,
1979. The delay in its taking effect has provided an
opportunity to study its provisions further and has
allowed time to provide additional penal £facilities
which were séen to be needéed under the stricter incar~
ceratidn provisions., The new sentencing act is entitled
the "Criminal Sentencing Act", and comprises Sections
40A-29-26 to 40A-29-34, New Mexico Statutes Annotated,
1953 Compilation. The basic change from the existing
sentencing act is that whereas a judge now sentences a
convicted defendant to an indeterminate term having a
statutory minimum and maximum with the actual time to
be served eventually set by the parole board,under the
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new act the judge will set a definite term within the
statutory minimum and maximum.

The Criminal Sentencing Act was passed largely in
answer to a deneral feeling that criminals were not
being punished sufficiently. The answer to what was
seen to be an intolerable crime rate was to lock up
more criminals for longer terms, The concept of reha-
bilitatdion was declared in national literature ta be a
failure. Judges were, and are, criticized as being
soft on criminals, and the parole board was blamed for
releasing criminals f£rom prison too soon.

The Judicial Council this year.,and in past yeaxs,
has received input from various state agencies,private
organizations and other sources, regarding sentencing.
The Council found that under the existing law an ocffen~
der is eligible for parole from prison after serving
one-third of the minimum sentence. This allowed some
convicts who were sentenced to a 1to5 year term to be
released after six months (he minimum for parole eligi~
bility) and some sentenced to a 2 to 10 year term were
oiit in eight months. Even though the parole board was
doing a conscientious job, there were many complaints
about this situation, and some judges said they defer~
red or suspended sentences so they could ensure that
an offender would at least be under surveillance on
probation for five years rather than be released after
six or eight months.

Under the Criminal Sentencing Act the convict will
have to serve his full sentence less any time allowed
off for good behavior. Since each judge will have full
discretion as to the length of the sentence(within the
minimum and maximum) there is likely tobe some dispari-
ty in sentencing fromone judge to another. The problem
with that arises when two inmates convicted of similar
crimes compare their sentences. Corrections officials
fear that the discontent that will result when one in-
mate finds he was sentenced to five years for the same
crime for which another got two years will make prison
disqipline more difficult.

The Sentencing committee foresaw other problems
of disparity in that the new act makes enhancement of
a sentence mandatory if a deadly weapon was used in the
conmission of the crime,; but enhancement is not manda-
tory in sentencing under the new habitual criminal pro-
visions. Thereé were also guestions as to how the manda-
tory parole provision would work. The new law requires
the sentence to incinde authority for a2 period of parole
to be served following the time of actual imprisonment.

4
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The guegtion is how this will be implemented. Will a
person sentenced to five years with two years on parole
be required to serve five years inprison with two more
years on parole for a total sentence of seven years, or
will it mean three years in prison with two on parole?
If the convict violates parole, how long will he be
imprisoned therefor?

The Council recognizes that the real problems will
become manifest only after the new law goes into effect,
and that the solutions will have to come at that time.
The Council will con%inue to observe the functioning of
the law and make recommendations when that is appropri-
ate.

.

JUDGESHIPS COMMITTEE

- The Juigeships Committee was assigned two topics:
criteria - for recommending additional judgeships and
judicial qualifications. . Appointed to the committee
were: Dr. Beall, chairpan; Justice Easley; Judge
Hexrnaadez; Ms, Wilson; Judge Stowers; Mr. Salas; Mr,
Coughenouxj and Mz, Mana.

Criteria for Recommending Additional Judgeships

The Judicial Council is approached periodically by
district judges or other officials requesting the Coun~
¢il's endorsement for their request for an additional
judgeship in their district. The Council has often
complied with the request after reviewing the caseload
and travel situations in the districts, and finding
that the request appeared to be jusitifed., However,
the Council has had no set guidelines to be f£dllowed in
justifying its recommendations.

The most common practice has been to compare the
case filings and projected increases in filings in a
district with a commonly accepted standard of 1000
cases per year per judge to show that another judge is
heeded. The problem with using raw caselocad £fijures
is that those figures reveal little about the workload
of a judge. A criminal case inone district may reflect
only one charge against one defendant and in another
district it may reflect several counts against two de-
fendants being tried jointly. Each case is different
in complexity. One divorce case may occupy less than
ten minutes of a judge's time, and another may involve
repeated hearings to settle property and custody dis-

"putes and problems with past-due support payments.

5 weighted caseload system has been developed in
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other jurisdictions to help in assessing the need for

more judges, but the weightings must often be revised,
and the system has not proven entirely satisfactory.
?ew Mexico is still trying to get reliable case report-
ng.

The Judgeships Committee discussed several sug-
gestions for criteria in making recommendations for
additional judgeships. No conclusions were reached by
the committee in 1978. Following is a list of the sug-
gestionsz

~time from case filing to earliest trial setting

~lawyer populaticn growth

-general population growth

-composition of caseload

-percentage of jury trials

~quality of cases filed

~the effect of prepaid legal services, legal aid
and other changes in the delivery of legal ser~
vices ‘

~the impact of legislation

~travel

~-disgualifications and designations
~adminigtrative load

~alternatives available for disposing of cases

-subjective assegsments of attorneys, clexks,
juvenile probation officers and others on the
need for more judges in the district

Judicial Qualifications

Article VI, Section 8 of the New Mexico Constitu-
tion provides that no person shall hold the office of
justice of the Supreme Cotirt unless he is at least 30
years old, learned ip the law, and have been in the
actual practice of law and resided in New Mexico for.
at least three years. BSection 14 says that the quali-
fications of district judges shall be the same as those
of justices of the Supreme Court, and Section 28 sets
the same qualifications for judges of the Court of
Appeals. )

In actuality, "learned in the law" means having
graduated from law school,and "adctual practice of lawy"
means being licensed to practice law. In comparison
with other states where candidates for judicial office
are screenedor required to have more legal experience,
New Mexico's regquirements appear to be minimal.

In discussing the topic the Judgeships Committee
reviewed the laws of other states and considered such
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suggestions as mandatory retirement, barring persons
removed from judicial office from again assuming judi-
cial office, dudicial training, and increasing the
gualifications. The committee did recommend +to the
Judicial Council that:

-a candidate for district judge, Court of Appeals
judge or Supreme Court justice be at least 30
years old, have practiced law 10 years with 5
years of active trial practice, and be of good
moral character and sober habits;

~the Supreme Court issue an order that all judges
attend a training seminar at least once every 3
years; and

-~any person removed from judicial office be pro-
hibited from holding judicial office thenceforth.

The Judicial Council reviewed the recommendations at
length. It was decided to suggeat that the Supreme Court, by
rule, vequire that every new judge attend a training seminar with-
in the firet twp years of hig asewiption of judicial duties, and
that attendmice at judicial seminars in conmection with Judicial
Conference meeétings be made mandatory.

With regard to judicial qualifications,the Council
agreed that it would be difficult to determine whether
a candidate met the requirementof five years of active
trial practice, and that suggestion was dropped. It
wvas felt, - howvever, that ten years of lsyal experience is not an
excegsive requirement and that it would make it more likely that
the candidate had some experience in trial work. This recom-
mendation was made after consideringthe fact that some
judges have gone orn the bench with less than ten years
experience and become very good judges. The fact that
in some areas of the state candidates having ten years
experience would be difficult to find was also consid-
ered, and the consensus was that ten years should be
proposed but five years would be acceptable.

GRAND JURY COMMITTEE

The Grand Jury Committee was appointed to study
proposals for reforming the grand jury system. Members
appointed to the committée were;Justice Easley, chair-
man; Judge Kase; Ms. Wilson; Mr. Martin; and Senator
Montoya.

Grand Jury Reform

Article 2, section 14 of the constitution and
Sections 41<5-1 to 41-5-13 of the New Mexico Statutes
Annotated,1953 Compilation c¢ontain the present consti-
tuional and statutory law governing grand juries.

-14-
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There has been a national interest in grand jury
raform in recent months,and that interest has been re~
flected in New Mexico by the number of newspaper arti-~
cles that have been written on the subject. The Grand
Jury Committee reviewed articles for and against sug~
gested reforms,promoted a panel discussion on the sub~
ject at the first annual Judicial Conclave and obtained
input from newsmen, defense attorneys and prosecuting
attorneys. The potential for abuse of the grand jury
system was found to exist in New Mexico. For example,
a district attorney who fails to obtain an indictment
from one grand jury can walt until a new grand jury is
impaneled and present the evidence again,recalling the
same witnesses, in hopeg of obtaining an indictment
from the new jury. Grand jury reports can include
damaging stateneénts critical of public officials' act-
ions or moral character when there was not sufficient
evidence for the grand jury to return an indictment. A
prosecutor may go "off the record* during grand jury
proceedings to express his view to the jurors, A prose-
cutor may use the grand jury, once he already has an
indictment, to call more withesses to help prepare his
case for trial. A prosecutor may attach a note to a
subpoena to a grand Jury witness, telling the witness
to come to his office at a c¢ertain time, even though
the grand jury is not in session at that time, so the
prosecutor can interview the witness. :

In addition to the potential abuses, there are
other matters which <c¢an pose unnecessary problems,
These include the fact that only 75 signatures are
needed to petition for a grand jury - which results in
a significant expenditure of public money. Witnesses
have little protection from being repeatedly called to
appear, and if they wish to have an attorney's advice
before responding to a guestion by the grand jury they

must go outside the grand jury roomto see their attor-

ney before giving each answer. A witness who wishes to
assert his fifth amendment rights may be indicted on
the basis of his refusal to answer rather than on evi-
dence introduiced against him, The targetof an investi-~
gation may have witnesses and evidence which would ex-
culpate him and save the further expense of indi¢tment
and trial, but he has no right to appear before the
grand jury or introduce that evidence.

To mitigate the above problems, the Grand Jury.

Conimittee suggested, and the Judicial Council adopted,
the following recommendastions:

Nos 1 The target of any grand jury investigation shall be en-
titled to have an attorney present to adviee him. [The
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attorney ehall be in the grand jury room only during
the pertod of time that the target iz testifying and
will be wnable to participate in the proceedings ex-
eept to advise his client outside the hearing of the
Jurors.

The target shall not be subpoenaed except vhere it is
found to be essential to the mveetzgatwn.

Where appropriate, targets ghall be natzﬁ,ed of their
target etatus and be given an opportwiity to testify,
if they degire to do so.

In case the target and his attorney, <if he has one,
8ign a docunent that a target will assert the Fifth
amendment, he shall be excused from testifying wnless
there are strong reasons eorgelling 7iaparsonal asaer-
tione of his fifth amendment rights before the grand
Jury. Vhether there are suen compelling rezscns shall
be passed upon by the district judge.

Other witnegses called to testify snali se rermisted
to have an attomey to accompnay them inside the grand
Jury room for purposes of advising them, in the same

. mawmer as provided for a target.

In graniing immmity to a witness,”transactional’, not
the much more limited "use" immmity,shall be granted.

Witnesses shall be protected againet harrassment, un-
reasonable delays and repeated appearances.

The proseeutor shall not use evidenee which he knows
was obtainad as a direct result of a elear constitu-

tional violation.

The prosecutor shall vresent evidence that direcily
negates the guilt of the target of the investigation.

After a grand jury acts on the merits and declines to.
indict, the same matter shall not again be presented to
anotner grand jury on thé same evidence, -

The ::mctwe of naming "wnindicted co-conspiratorsin
mdwt‘ments shall be abolighed.

Grand Jury reports shallnot demgmte a peraon! 's moral
Fitnegs to hold public office,in the absence of f o in=
dictment agaznst that person, :

ALE vwceedmgs in the grand Jury rcom, with the ex-
ception cf the deliberations of the grand jury, shall
be reeorded,

.
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No., 14 The proeecutor shall not use the grand jury to assist
in an administrative re-znquuy or to obtain evidence
againgt an already indicted person.

Vo. 15 The prosecutor shallat all times conduct himself fairly.

Ho., 16 A penalty shall be provided for the statutes that are
now on the books calling for pesrecy on tne vart of
the grand jurors and the staff serving tnem,

No, 17 Subpoenas directed to witnesses shall be retwrnable
only when the grand Jury is sitting.

As to recommendations 4 and 10, minority reports
were approved. The minority report on No. 4wouldallow
a target to assert his fifth amendment rights in an
appearance before the grand jury if he wished to, but
would not have a d'strict judge make a finding that
there weére or were not compelling reasons to order the
target to appear and assert those rights.

The minority report on No. 10 would state, "After
a grand jury acts on the merits and declines to return
an indictment, the same matter shall not again be pre-
sented to another grand jury without securing approval
of the district judge responsible for the grand jury.
In all cases approval will only be given where there is
a ¢lear circumstance of a miscarriage of justice.”

The following suggestions were also méntioned but
not presented for Council action:

1. ' that there shouldbe a special attorney to aid
the grand jury rather than have the grand jury remain
in the hands of the prosecutor;

2. that subpoenas to witnesses identify the sub-
ject area of the investigation;

3., that secrecy be abolished;

4. that ten rather than eight of the twelve jurors
must agree on an lndlctment,

5. that.the jurors themselves select. the grand
jury foreman rather than have the district judge appoint
the foreman; and

. 6. that the number of petitioners needed to call
for convening a grand jury be changed from 75 resident
taxpayers to ten percent of the number of registered

- yoters in the county votlng in ‘the last ‘gubernatorial
election. .

' PROCEDURES COMMITTEE

' The Procedures COmmlttee was composed.of‘Senator
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Becht, chairman; Judge Stowers and Judge Rainaldi. It
was assigned the topics of court clerks legislation and
elimination of the public defender appeals division.

Court Clerk Legislation

The district court clerks asked for help from the
Judicial Council in changing some of the 1laws which
specify the duties of the clerks. The list of changes
was given to the Procedures Committee to study. The
sections of the New Mexico Statutes Annotated, 1953
Compilation, with which the committee was concerned
included:

59-10-3, which requires district court clerks to
handle filings of workmen's compensation insurance cer-
tificates;

64-13-64,1, dealing with applications for limited
driver licenses;

21-9-7 to 21-9-12, dealing with obsolete dockets
and procedures for docketing judgments;

25-1-10 and 25-1-11, specifying obsolete proced-
ures for collecting and recording costs;

41~21-3 and 41-21-4, requiring the collection of
fees and imposing a penalty if different fees are charged,
for docketing criminal cases;

16-3-20, to eliminate reference to two sets of
records no longer kept by court clerk;

. 16-3~24, to allow five days instead of two to de-
posit trust monies paid in to the court:

16~3-26, to shorten +to three vyears the time for
disposing of unclaimed trust monies;

16-3-28; which establishes different fees for doc~

~keting and copying different documents; and

19-1-10, which specifies that jury summonses should
be sent by registered or certified mail if mailed.

The committee found that the records of workments
compensation insurance certificates would be nore acces=<
sible if located in one place in the state. Consider-~
able time is taken up in handling correspondence and
filings related to this matter and most of the inquiries
as £ the éxistence of a certificate of insurance comes
throughone state agency = the Labor and Industrial Com-
mission. The Counecil adopted a recommendation that the certifi-
eateg and related work be handled by the Superintendent of in-

. suranee.

The Judicial Cowneil alsoadopted acommittee recommendation
that applications for limited driverg licenses be handled by the

Motor Vehiole Depariment rathery than the courts. The = judges”

reported that processing the applications was largely
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an administrative matter which required the courts to
check with the MVD on the applicant's driving record
and that the final issuance of a 1limited license was
5till up to the MVD's discretion even if the court
approved the application.

The Committee declined to recommend any change in
the laws governing the time for depositing trust monies
or disposing of those monies as unclaimed, and the
Counicil concurred. The Committee did recommend repeal or
arendrent of other statutes, and the Council again errourred.
Some changes have already been made under the authority
of Supreme Court rules, and since a court clerks manu-
al of procedures is scheduled to be igsued by the Ad-
ministrative Office of the Courts,it may not be neces-
sary to change the statutes. The manual will have the
force of Supreme Court rule under section 16-6~8, New
Mexico Statutes Annotated, 1953 Compilation, and the
Supreme Court has superintending control over all in-
ferior courts which includes the power to provide rules
of pleading, practice and procedure for the conduct of
litigation. (See State v. Roy,40 NM 234, and Sections
21~-3-1,2, New Mexico Statutes Annotated, 1953 Compila-
tion.)

Elimination of the Public Defender Appeals Division

Section 41-22A-8, WNew Mexico Statutes Annotated,
1953 Compilation, creates an appellate division within
the Public Defender Department with responsibility for
assisting in the representation in appellate, review
and postconviction relief procedures of persons eligi-
ble for assistance under the Public Defender Act Or In-
digent Defense Act.

It was suggested at a public meeting of the Judi-
cial Council that when criminal cases handled by a pub-
lic defender are appealed, the public defender that

represented the accused at trial should also represent-

him on appeal. The rationale behind the suggestion
was that the trial lawyer would have a better under-

standing of the case than a lawyerin the appeals divi--

sion. As the Committee investigated the topic the. view
was 'also éxpressed that the trial lawyer, being famil-
iar with the case and being too busy to take on unne¢-
essary work,would only appeal those cases where a valid
basis for appeal existed and would decline to handle
frivolous appeals. ) :

5

In méeting with representatives of the Public De-

fender Department- it wak ascertained that - there are

~numerous frivolous appeals because indigent defendants,
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like all defendants, have an absolute right to appeal
(New Mexico Constitution, Art. 6, Section 2} and it
does not cost the indigent defendant anything, The
Public Defender Department felt it had no alternative
but to handle the appeals and that the appellate divi-
sion was better able to handle the appeals efficiently
than the trial defenders. They felt the pre-hearing
division of the Court of Appeals was able to weed out
the frivolous appeals so that they did not clog the
Court.

The information on the functioning of the appeals
diviesion of the Public Pefender Department was presented
at a meeting of the Judicial Council, along with the
assessment of the Court of Appeals that it was having
no problems with appeals from the Public Defender De-
partment. Alternatives to the procedure followed by
the appellate division were discussed, comparing the

.costs in terms of time and money. On the basis of the

information obtained, the Council decided against the
recommendation of abolishing the appellate division of
the Public Defender Department.
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MISCELLANY
STATE JUDICIAL INFORMATION SYSTEM

In January, 1978, representatives of the Admini-
strative Office of the Courts met with the Judicial
Council to provide additional information as requested
by the Jucicial Council in the previous year to justi-
fy the proposed State Judicial Information System.

The proposed system would be used to perform the
functions of .case docketlng, registering new motions
and actions, indexing, scheduling, calendaring, notice
preparation and preparation of reports and statistics.
It would alse provide computerized criminal histories
and offender-~based transaction statistics to aid prose-
cutors, law enforcement and probation and parole agen=-
cies, and public defenders.

Captain Klngsbury of the State Police - and Curtis
Wolfe of Kasonic & Assoc. also attended the January
meeting to answer guestions. Emphasis was placed on
the fact that all segments of the criminal justice
system were cooperating to make the system useful to

District Attorney's, law enforcement agencies and ¢or-’

rectional agencies as well as to the courts.

A major draw back was seentobe the cost of main-
taining the gystem. It was pointed out that the cost
of the system would eventually be balanced by the sav-
ings to the courts in not having to continue to hire
clerical personnel. The automated system would allow
more work to be-done by fewer people. ‘The consensus
of the Council was in favor of having the State Judi-
cial Information System funded by the Legislature. The
House Appropriations and Finahce Committee, however,
was in favor of delaying funding for the program pend-

ing further study on the utility of the program to the.

several criminal justice agencles. The © request for

funding got no further than that commlttee in the

Legislature.
JUDICARE

The Judic¢ial Counc1l contlnued its discussions

from  last yéar of judicare as an alternative to the

public defender program of the state. Information on
the functioning of judicare of Canada, partlcularly in
the: province of. Oritario, was examined, - The relative
costs of judicare and the public defender program bes

came an issue. Following a committee study of & pPro-.
) posal to ellmmate the appellate div.xs:.onof the Publick'
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befender Department, reported on page 19 above, the
subject. has been dropped as not feasible at this time.

Under judicare, in Ontario, an eligible defendant
may select his own attorney who will be réimbursed by

the government~funded judicare program. That program

had 46 area offices in Ontario with a budget of four
million dollars, and that administrative cost was re-
portedly 25% of the total cost of the program. New
Mexico's Public Defender Program,on the other hand had
a budget of $2,113,5C0 for 1977-78. While the relative
caseloads are not available for comparison, it may be
noted that Ontario has nearly seven times the popula-
tion of New Mexico.

JUVENILE COURT ADVISORY COMMITTEE

At the réquest of the Juvenile Court Advisory Com—
mittee appointed by the Supreme Court, the Judicial
Council established a liaison in the person of Judge
Rainaldi to provide some assisterice to the committee.
The Council provided some assistance by mailing to each
district judge a copy of draft legislation which would
repeal the Children's Code and substitute a Juvenile
Code. The judges were asked for their comments asses~
sing the strengths and weaknesses of the proposed bill.

ARSON LAWS

The attention of the Council was drawn to the in-
crease in arsons in other states and the likelihood of
increases here. The laws of Massachusetts were reviewed
since that state has passednew laws to help in combat-
ing arson. One of the reported ploys used to cash in
on arson is to buy a piece of propéerty (a building),

and run it through several fraudulent sales, increas-’

ing the price on wpaper each time, insuring it £z the
final "sales price" which may be several times the ori-
ginal cost,and then burning it down to coilect the in~
surance, Massachusetts enacted laws to require insur-
ance companies to cooperate with the state fire marshall
in investigations and to supply information on insurance
policies. In comparing New Mexico's laws, dhe Zowcil
Felt thet new Tegisiation is not needed 89 much ae grezier in~
veatigative omacity in the gtate fire marsndil's ofice and
local law eniorsement agencies and Five deparimenta.

ADMINISTRATIVE PROCEDURES ACT
New Mexico has an administrative procedures act

which was passed in 1969. That act establishes sone
basic steps for the administrative agencies to follow
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in making rules or adjudicating matters within their
scope of duties. The declared purpose of the act is
to promote uniformity in administrative procedures and
judicial review of administrative decisions. 1In prac-
tice, only one agency is subject to the act. .

Each administrative agency has developed its own
procedures for carrying out its functiong,and the pro-
cedures may vary for different functions within the same
agency. As an example, there are 14 different ways to
appeal a decision within the State Corporation Commis—
sion, depending upon the aspect of the agency's deal~
ings with which the public ig faced., On one hand, a
citizen is faced with a variety of procedures in seek~
ing to deal with difféerent adgencies, On the other,
each agency has some grounds for claiming that it is
operating in a specialized field that requires particu-
lar knowledge and procedures. A major problem is that
the appelilate courts are faced with deciding appeals
from administrative decisions on the basis of a record
made in the administrative tribunal vwhere that record
may be very sketchy or include aliiost nothing on the
reasons for the agency's action.

The Judicial Council sought the assistance of
Professor Al Utton of the UNM School of Law and Gary
0'Dowd of the Institute of Pubiic ILaw and Services in
assessing the need for an effective act, Both had
worked toward improving the law in the past. Prior to
the Council's meeting on the subject, a discussion
draft of a new administrative procedures act was made
available to the Council which would accomplish most of
the things the Council hopéd to see improved.ZTne Joiwncil
made eome suggestiong to the drafters and reaffirmed its suppori
for o aet which would lave brogder application to the atate’s
adminiatrative agencies.

JUDICIAL CONCLAVE

In September the Judicial Council sponsored,along
with the Judicial Conference, +the State Bar of New
Mexico,the Supremg Court and the Administrative Office
of the Courts, a Judicial Conclave. The Conclave was
the first in what is hoped will be an annual gathering
of judges, lawyers, newsmen, legislators, and the gen~
eral public to increase the mutual respect for each and
to improve the understanding of the functions and prob-
lems of the dudicial system. This vear's conclave
heard reportson the activitiesof the Judicial Council,
Judicial Standards Commission, State Bayr Association,

Supreme Court, Court of Appeals, Attorney  General, -

legislative Interim Criminal Justice Study Committee,
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and the Administrative Office of the Courts. There
were addresses on creating additional district judge~
ships, the Mental Health Act, and juvenile Jjustice,
and panel discussions of the interrelations of courts,
bar and media; plea bargaining; sentencing; bench-bar-
media communications; and grand jury reform.

LEGISLATION

One of the duties of the Judicial Council is to
keep advised concerning legislation affecting the or-~
ganization, operation, procedure and practice of the
wourts. The Judicial Council meéets once during the
Legislative session in Santa Fe, and receives reports
throughout the session to stay abreast of legislation
affecting the courts. Following each session the Coun-
cil devotes most of one meeting to discussing bills
that did and did not pass.

Some of the 'bills that didpass in the 1978 session
that were of.interest to the Council were:

House Bill 15 which allows a district attorney to
move for a court order to take a videotaped deposition
of any alleged victim under age sixteen in prosecutions
of criminal sexual penetration or criminal contact of
a minor. The deposition is taken in chambers in the
presence of the district attorney, the defendant and
the defense counsel. This is to avoid embarrassment to
the victim who might be reluctant to testify in open
court. The videotape can be shown at the trial and is
subject to a protective order.

House Bill 33 which created a Four million dollar
fund to help counties and municipalities build deten-
tion facilities for alleged juvenile delinguents.

House Bill 168 which approved the creation of a
separate facility within the c¢orrections division for
intake and classification of convicted felons.

House Bill 187 which appropristed $200,000 to pro-
vide community based shelter-care facilities for child-
ren in need »f supervision and delinguents who pose no
threats to gociety, It gives juvenile probation offi-
cers another detention placement option.

House Biil 246 which repsaled the law requiring
all out-of~-state motorists arrested for motor vehicle
code violations to immediately appear before a magis-
trate.
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Senate Bill 133 which added two judgeships to the
Court of Appeals.

JUDICIAL COMPENSATION

The National Center for State Courts' July 1978
report on judicfal salaries shows that New Mexico ranks
36th among the states in the amount paid to supreme
court justices, and 28th in the amount paid to general
trial (district) court judges.

The same report ranks New Mexico 45th in per capi~
ta income and 37th in population.

Pay for New Mexico's Supreme Court Jjustices is
$5,763 below the national average, and pay for the
district court judges is $1,338 below the national
average. The Court of Appeals is $7,555 below the
average salary of the twenty-seven states that have a
comparable court.,

The legislature in 1978 again increased the sala-
ries of the judges of the district court, Court of
Appeals and Supreme Court, but inflation has continued
to nullify the raises. Table 1 on the next page shows
the effect of inflation on judicial salaries in New
Mexico since 1967.

ADDITIONAL JUDGESHIP

In November the Judicial Council considered the
findings of 4 committeé from the Fifth Judicial District
Bar Association, That committee had been formed to
determine whether additional judges wetre needed in the
Fifth Judicial District. The committee findings based
on projected civil and criminal case filings and re~
openings for 1978 indicated there would be 1,171 new
cases for each of the five judgés currently sexrving in
the district, The committee also indicated that the

backlog of cases was growing. The Judicial Council was

urged to endorse the bar association's reduest for an
additional judgeship.  The Cowteil voted to recormend to the
Legialature that an additional [udge be provided in the Fifth
Judleial District ond that the initial vacancy te filled by ap-
pointment,




TABLE 1

NEW MEXICO JUDICIAL SALARIES AS RELATED}TO CONSUMER PRICE INDEX
1967 = $1.00 Purchasing Power of the Dollar
1967 Supreme Court Court of Appeals District Judges
. Price Annua Purchasing Annual Purchasing Annual Purchasing
as of: Index Salary Power Salary __ Power Salary Power
° i2/31/67 100 $20,000 $20,000 $18,500 $18,500 $17,500 $17,500
12/21/68 104.2 21,000 20,154 19,500 18,714 18,500 17,754
12/31/69 109.8 21,000 19,126 19,500 17,760 18,500 16,849
L 12/33/70 116.3 22,500 19, 347 21,000 18,057 20,000 17,197
i 12/31/7711 121.3 22,500 18,549 21,000 17,312 20,000 16,488
'12/3{/72 1245.3 29,500 23,543 ‘28,000 22,346 27,000 21,548
Y2/31/1% 113.1 29,500 22,164 28,000 21,037 27,000 20,285
10/31/74 153,2 29,500 19,256 28,000 18,277 217,000 17,624
10/31/78 164.6 32,000 19,441 30,500 18,530 29,500 17,922
10731776 173.3 13,500 19,1331 32,000 18,465 31,000 17,888
10/31/77  184.5° 36,348 19,700 34,720 15,818 33,635 18,230
10/31/78 -200.9 38,165 18,997 36,456 18,146 35,317 17,579
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