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During the past 12 years, compul-
sory arbitration has emerged as a
frequently used mechanism to resolve
collective bargaining impasses be-
tween government employers and
unions of police officers and fire-
fighters.

The vast majority of public sector
negotiations produce agreements
without strikes, but a large number
of these agreements are created as a
result of strike threats. Each year,
several hundred of these threats be-
come operational. Experiences with
public employee strikes suggest sev-
eral conclusions.

First, these strikes are overwhelm-

(Editor’s note: Adapted from ingly a local government phenome-
Dr. Feuille’s presentation to the non.? In any given year, 90 percent or
FBI's National Executive Insti- so of all strikes will occur among the
tute at the FBI Academy in municipalities, counties, school dis-
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*{Clompulzory arbitration has emerged as a frequently

used mechanizm ta resolve collective bargaining impasses be-
tween govermment emplovers and unions of police officers

and firefighters.”

comprise local government. Occupa-
ticnally, teachers are the most strike-
prene group, and wages are the most
contentious issue, This strike distribu-
tion is not surprising when one con-
siders that local governments employ
mere than one-half of all public em-
ployees, that these workers are more
solidly organized * and more militant
than State and Federal employees, and
that local governments tend to be faced
with greater financial scarcities than
State and Federal governments.
Second, the relationship between
strike prohibitions and strike activity
is mixed. For example, 1973-75 data
show Pennsylvania and Michigan as
two of the most strike-prone States.
In Pennsvlvania, strikes are statu-
torily permitted; in Michigan. they
are statutarily prohibited but judi-
cially permitted because of the reluc-
tance of the courts to enjoin them.
However, Hawaii legalized strikes.in
1970; since then, only one work stop-
page has occurred in the State.* Dur-
ing 1973-75, Ohio also had a large
number of strikes, and these stoppagzes
occurred in the face of that State's
Ferguson Act and its stringent strike
penalties, which are rarely applied.
During these same two years. New
York experienced only a fraction of
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the Pennsylvania, Michigan, and Ohio
levels of strikes, and New York has a
larger number of bargaining units. As
a possible explanation, New York’s
Tayvler Law not only prohibits strikes
but mandates that some fairly stiff
penalties be applied in each strike.?
Existing research may not have been
able to discover any consistent rela-
tionship between strikes and strike
prohibitions, but the somewhat
simplistic analysis presented above
tentatively suggests that consistently
applied strike penalties may prevent
many stoppages {rom occurring.
Third, there is little systematic data
on the relationship between strikes
and bargaining outcomes. Logical
reasoning suggests that strike-induced
settlements may be more favorable to
the emplovees than nonstrike settle-
ments on the grounds that employers
of striking personnel are willing to
pay a premium to have withheld sery-
ices restored. This, in fact, may hap-
pen, but it has not happened to such
an extent that is readily apparent. For
instance, Gerhart correlated an index
of favorable union-bargaining out-
comes with a State strike-activity
index and found a positive but weak
association.® Kochan and Wheeler
correlated firefighter strikes with

favorable union outcomes and found
no discernible relationship, but they
did find favorable outcomes corre-
lated with union pressure tactics, such
as picketing and slowdowns.® Thus,
strikes may produce otherwise un-
realizable gains for employees, but the
available evidence suggests that these
strike gains are rather small. Further,
there have been some well-publicized
strikes in 1976 which have resulted in
very small settlements for the em-
ployees.™ As a result, any positive or
negative general conclusion about the
relationship between strikes and bar-
gaining outcomes is very tenuous.
Fourth, the relationship between
govcrnment strikes and the mainte-
nance of the public welfare is similarly
ambiguous. As a general conclusinn,
the danger most public emplo ree
strikes pose to the citizenry’s health,
safety, or welfare is more rhetorical
than real, for the public appears to
survive the vast majority of these

_strikes (including police stoppages)

with a minimum of apprehension and
inconvenience. However, this conclu-
sion needs to be qualified with three
important considerations: (1) There
are widely varying degrees of essen-
tality to the public welfare across the
range of government services, so a
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Finally, the high level of strikes
thzt has prevailed since 1969 indicates
thzt thesze are becoming more and
mere “zormel” events which increas-
ingly ere built into the parties’ ex-
pecteticns. This admittedly subjective
assessrent is =up:)o'ted by the in-

crzzsing ]e?c-.zanc-'l of strikes, and by
ths eppzreat increesing willinzness of
mznagement to LaL_ strikes in order to

-
&

irrplerent “less” relative to union
de:ganc_ Zor “more.” § Just as this
zociely nas }earned to cope with a
relatively khign level of private sector
strikes, so the same process is occur-
ricg in the public sector. However,
there is still a widespread unwilling-
ness to accept police and fire strikes
s “pormal.” and en increasing num-
ber of jurizdictions have implemented
compulsors arbitratien to insure that
public safety weork stoppages will not
oosur.

n

Compulsory Arbitration

Durizg the past few vears, arbitra-
tion seems to have captured the lion's
share o the ztention focused on gov-
ernmenal impasse resolution pro-
cedures. For instance, there are pres-
entlv et least 17 States that have
implem=nied compulsory arbitration
stztutes: in 1963, there was only 1.°
Here we deal with the arbitration of

negotiation impasses 1or
dispules” . where arlitration
'-::::r-r\ rather than veluntary
e award is bLindinz rather
visorv. Voluntary arbitration,
two sides must acree to take
12 d'sy te to an arbitrator. is rarelv
and advisory arbitration is a
mism for factfinding. Grievance
ar “-nration t“rights disputes+ is not
inciuded in the analysis. The term
“legislated arbitration’ lacks explana-
tory power. Every public sector arbi-
trztion statute or ordinance has been
approved by the relevant legislative
body or by a vote of the electorate
(the ultimate legislature), so the fact
that an arbitration procedure has been
“legislated” says nothing about
whether it is a conventional or final
offer, compulsory or voluntary, advi-
sory or binding, etc.

The desire for arbitration seems
to be based on four factors: (1) Iis
binding award creates a final resclu-
tion of a dispute; (2} it reduces strikes
almost to the vanishing point; (3) it
tends to equalize the power of the par-
ties in negotiations; and (41 it pro-
vides a face-saving tool which union
and management representatives may
find useful.

The most important publicly stated
rationale supporting the existence of
arbitration statutes is that arbitration
reduces strikes. Most of these statutes
apply to police and firefighters, who
arguably provide government’s most
essential services. Thus they insure
that the citizenry will continuously
receive vital public safety protection.
The available evidence does show that
in those jurisdictions where arbitra-
tion exists, there have bheen almost no
strikes, especially over arbitrable is-
sues.*® Critics respond by pointing to
the 1969 Montreal police strike, the

1974 New York City fire strike. and
a few early 1970° police strikes in
Michigan. all of which tock place
while arbitration procedures were in
effect in those jurisdictions, These iso-
lated incidents do not destroy the
validity of the sirike-prevention ra-
tionale: instead they demonstrate that
in a democratic society there is no
feasible way to insure a total and
complete absence of such stoppages.

Arbitration reduces strikes because
its binding award eliminates almost
any opportunity for one side to pro-
voke or conduct a work stoppage for
terms more favorable than those pro-
vided by the arbitrator. However, it is
incorrect to view arbitration as the
quid pro quo for the right to strike,
for employee groups are not giving
up any right they previously en-
joved.? A more accurate interpreta-
tion of arbitration statutes is that
they represent political and functional
quid pro guos. Politically, the arbi-
tration advocates—mostly police and
fire unions—have been able to con-
vince State legislators of the desira-
bility of such statutes, and the poli-
ticians presumably collect political
IOU’ in return. Functionally, such
statutes represent a procedural com-
promise with the police and fire unions
in return for giving up their ability to
conduct (illegal) strikes,

The fact that such statutes have
come into existence primarily because
of vigorous union lobbying—ire-
quently over the opposition of munici-
pal management—illustrates a third
point: Arbitration is perceived by the
unions as a low-cost power equalizer
which increases thieir strength at the
bargaining table. Under an arbitra-
tion procedure, management cannot
realistically adopt a “take it or leave
it” bargaining posture, for such a tac-

“The most important publicly stated rationale supporting
the existence of arbitration statutes is that arbitration reduces
strikes.”
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In contrast. arlitraters usually avard
U expdos ees pore than the emplover
s offered. and hence the risk of an

antagonistic arbitration award is
minimal.
“Arbitration  provides

both union leadere and man-
agerial officials with the ahil-
ity tu save face when coping
with constituent pressures.”

Although most municipal managers
appear unenthusiastic and even hos-
tile toward arbitration, the process is
not devoid of henefits for them tin
addition to the absence of strikes'.
Arbitration provides both union lead-
ers and managerial officials with the
ability to save face when coping with
constituent pressures. The binding na-
ture of the arbitrator’s award enables
union and management representa-
tives to use the arbitrator as a scape-
zoat, if theie is constituent backlash
toward the outcome. This face-saving
feature assumes the greatest impor-
tance in those large and financially
mn:tramed central cities where union
member militancy tends to be high
and municipal ability to pay rather
low.*?

In summation, what sets arbitra-
tion apart {rom mediation and fact-
finding is its binding award. In thoée
impasses where the parties are unable
or unwilling to reach a mutually sat-
isfactory agreement without a work
stoppage. t this guality of finality offers
a useful guarantee of the continued
availability ~ of
services.

essential  public

The binding nature of arbitratien,
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Conventiconal compulsory arbitra-
tion is alleged to have a “chilling ef-
fect” on the parties” incentives to reach
their own azreement. The reasoning
kehind this is that if either one of the
parties perceives. for whatever rea-
sans. that it may get a hetter deal
from zn arkitrater than from a ne-
gotiated azreement. it will have an
incentive to cling to excessive de-
mands in the hope of tilting the arhi-
tratior; award in its favor. If one side
acts this way, the other side has no
realistic choice hut to respond in a
like manner: the result is surface bar-
gaining and a wide gap between the
parties’ real positions. This lack of
hard kargaining will accur because of

voth
authority
tetonaady and I,u,v;ltl\_.li.'

_the very small costs attached to re-

maining in disagreement: There will
be no strike by the union. no unilat-
eral changes by the emplover, and the
compromize nature of the typical ar-
Litration award will give the em-
plovees less than the union has asked
for but mcre than the emplover has
oflered. This compromise award is
made possible by the discretion the
arbitrator possesses to fashion the
award he deems appropriate on the
disputed issues.

This reasoning applies to the bar-
gaining process under conventional
arbitration. which is the more com-
mon kind. However, policymakers in
several jurisdictions—including Wis-
consin. Towa. Massachusetts, and Eu-

cene. Qreg—recently have imple-
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final-offer
whicli allempls to preserve
and  impasce-
of conventional ar-
<imultanecusly  in-
the parties’
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arbitration.?* a
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Testures
while

incentives 1o
rothely own agreement. This Kind
S s Mrathan attenipts o increase the
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costs of not reaching agree-
ment by diminating arbitral discre-
tien and thus forcing the arbitrator to
final
offer. The final-offer theory predicts
that each side will develop even more
reascnable negotiating positions in the
hope of winning the award. These con-
vergent movements will result hecause
of the fear that the arbitrator will se-
lect the other side’s offer. Conse-
quently. final-offer arbitration should
not have a chilling effect upon the par-
ties” incentives to negotiale hecause
the potentially severe costs of dis-
azreement should push the parties to-
gether in a “strikelike” manner that
conventional arbitration does not.

-

select one or the other party’s

“Conventional  compul-
sory arbitration is alleged ta
have a ‘chilling effect® on
the parties® incentives to
reach their own
ment.”

agree-

There is some evidence which sup-
ports the chilling effect rationale under
conventional arbitration. For in-
stance. Bowers found that in the first
few vears under Pennsylvania’s arbi-
tration statute for police and fire im-
passes that one-third to one-half of all
of these negotiations ended in arhi-
tration awards.?®> Wheeler found that
the proportion of firefighter negotia-
tions resulting in arbitration awards
{in those States where arbitration was
available) was much higher than the
proportion of negotiations in other
States which produced {actfinders’ re-
ports.** Tom Kochan and his asso-
ciates found in New York police ne-
gotiations that the gap between un-

7




2ni emplaver offets on

under conven-
than under the
previous factfinding
Kochan's study zlso has found that
the finarcizlly hard-pressed central
cities arcurd New York State have
become semipermanent clients of the
erbitraticn system. However, this
chil'ing effect data should not hide
the fact the! in conventional arkitra-
tiar jurisdizticns the majority of ne-
gutiztions ere seitled through nego-
tiated agrezments. In other words,
tbis_chilling efect has not destroved
cood faith colective bargaining.
Examiration of conventional 4nd
final-offer experiences from several
jurisdictions suggests that although
final-offer arbitration does not meet
all its theoretical expectations, it does
seem to induce or coerce a larger pro-
portion of negotiated settlements than
conventional arbitration. However, it
is important to note that different
kinds of anal-cfler procedures have
been constructed, and these proce-
dural differer.ces may have diverse im-
parts upen the bargaining process.
For instarce. the parties’ incentives

Yornal erbirreticen

to negotiate their own agreement may
be greater when the arbitrator makes
one: “all or nothing™ selection deci-
sion (package selection) than when
he makes separate selection decisions
on each of the disputed issues (issue
selection).*®

Firal-offer arbitration also has its
fauits. the most publicized Being the
potential for inequitable arbitration
awards under a package selection re-
quirement. The final-offer arbitrator
cannot excize anv offensive or un-

8

pracedures.”’ .

workzble proposals. and if he is faced
with two unpalatable final offers, he

" may be forced into implementing an

award which he knows is inequitable
toward cne side and hence will cause
problems between the parties. How-
ever, this “lesser of two evils” phe-
nomenon has rarely occurred.®

The debate between the advocates of
conventional and final-offer arbitra-
tion essentially boils down to a de-
bate over which phenomenon should
be accorded greater weight: Avoid-
ing the possibilities of inequitable ar-
bitration awards, or increasing the
pariies” incentives to reach their own
agreement. The writer places more
emphasis on negotiating incentives,
but other observers may have con-
trarv preferences,®® Since there is no
formula by which the labor relaticns
community can decide which of these
goals is more important, the relative
merits of conventional and final-offer
arbitration will be debated for some
time to come.

A second line of criticism directed
at compulsory arbitration—conven-
tional and final-offer— is that it may
result in excessively generous awards,
especially on economic issues. Al
though there is no precise definition
of “excessive,” presumably it refers
to a comparison between the cost of
arbitration awards and negotiated
agreements. The available evidence
suggests that arbitration is associ-
ated with favorable union outcomes,
but the magnitude of this effect is not
large. For instance, Kochan and
Wheeler report a significant positive
correlation between the presence of
arbitration and the favorableness to

the union of firefighters’ contracts—
on both dollar and nondollar items.”
On the salary issue, Kasper found that
final-offer arbitration in Michigan and
Wisconsin raised police and fire sal-
aries above what they would have
been, but the amount was about 5
percent or less.”* It is not surprising
that favorable union outcomes are
associated with arbitration, given that
arbitration is designed to increase the
union’s hargaining power vis-a-vis
management. However, the magnitude
of this favorable union impact appears
less than “excessive.”

The third category of criticism is
aimed at arbitration’s alleged consti-
tutional and political incompatibility
with our democratic system of repre-
sentative government. In this system,
the citizens elect government officials
who are responsible {or the allocation
of scarce public resources—both
dollar and nondollar. If a majority of
the citizenry is dissatisfied with these
allocation decisions, the relevant offi-
cials may be voted out of office. In
addition, the government’s financial
resources are coerced from the citi-
zenry in the form of taxes, and gov-
ernment officials should be account-
able for the use of these funds. Arbi-
tration critics point out that under the
typical arbitration procedure, the ar-
bitrator often is appointed by an out-
side agency, enters an impasse on an
ad hoc basis, issues an award, and
leaves the scene. He is not elected to
his positien, and he is not account-
able to those groups—employees, em-
ployer, and citizens—who must live
with and bear the impact of his award.
Further, the arbitration process it

FBl Law Enforcement Bulletin



self rarelv. i ever. provides an op-
pertunity for the direct involvement
of citizen-interest groups. Consequent-
Iv. arbitration is said 1o be an un-
warranted delegation of governmental
authority to a private party and is
inconsistent with our system of
government.

If the above argument were com-
pelling. we would expect to find
the courts striking down arbitration
statutes as unconstitutional. However,
the lecal record to date tends to sup-
port arbitration, as the highest State

courts in Michizan. New York. Penn.
syivania. Rhode Island: and Wyoming
have upheld the constitutionality of
arbitration laws in those States. The
South Dakota Supreme Court. how-
ever. struck down that State’s law as
unconstitutional.?® In the main, it
seems fair to conclude that arbitra-
tion statutes lo not unlawfully dele-
gate governmental functions to a pri-
vate party and hence are constitu-
tionally permissible.

The other part of the governmen-

S
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Public Interest

Public
Officials

tal incompatibility criticism focuses
en the political wisdom of using ar-
bitration as a mechanism {or allo-
cating governmental resources. For in-
stance. Ray Horton suggests that arbi-
trators are not necessarily neutral, in
possession of the requisite expertise,
or concerned with the interests of the
public.** In short, he seems to be say-
ing that just as war is too important
to be left to the generals, governmental
labor relations decisions are too im-
portant to be left to arbitrators. He
then offers some specific recommen-

Employees




nizher guality awards mcmdm" im
zlementzzicn of the richt to strike an
Grensing exzreinzticons for arbitretors.
The poizis Herton mekes merit seri-
tus consideraticn. given the imper-
.anze of tke resaurce allocation na-
- ¢?tne zrbitratisn process and be-
zause these polnts tenc not to be raised
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‘abor reletions
Kes. impasse res-
il be imple-
e result. govern-
merntel wnizns and menagements will
:el}' ox third pariies to help them reach
ecment 1ia mediation or fact-
or to impose a settlement

ftreticn . Cne concern is that
znd manzgements will depend

oo muen oa tair ;art:e.. to the detri-
ment of the effective functioning of
the collestive barga i ning process. and
we have sesn the i: fl cted Jun:dzc-

perndency szems to he greater in
those Stzies with lengthier publie sec-
tor bargziring histories, which tenta-
tively suzgests that over time unions
and nla.r-.agemen‘= {zarn how to incor-
pulztion of these pro-
cedures into their negotiation strate-
cles™ s

no formula to
weh third-party in-
For ex-
wle. some observers will conclude
thet a 25-percent zrbitration award

iz is evidence of ton much depend-

tien iz Twee muchl”

#nov. while others wiil emphasize that
:hr-;-e-:v:-urtzh of the nezotiations ended
in nezotiated agreements. In addition.
i{ policymakers place greatest weight
on protecting the public from strikes,
then the extent of third-party inter-
vertion iz of secondary importance. In
other words, the conclusions people
rezch about the appropriate shape of
impasse procedures will depend pri-
merilv upon their normative prefer-
enzes, and the “objective” impasse res-
clution data can be used to support a
wide variety of different conclusions.
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