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PREF'ATORY NOTE 

In 1974 the National Conference of Commissioners of Uniform 

State Laws adopted and published its proposed Uniform Rules of 

Criminal Procedure. Drafted with the assistance of a grant from 

the Law Enforcement Assistance Administration, the Uniform Rules 

established the procedure governing the criminal justice system 

from prior to arrest to sentencing. In a few instances, rules 

regulating the process of sentencing were also included, but the 

basis for sentencing criminal offenders and the nature of cor

rectional programs were not addressed. In 1973, a committee of 

the National Conference was formed to examine the possibility 

of carrying fonlard through the sentencing and correctional 

'phases the ~lOrk begun with the Uniform Rules. In 1974 LEAA 

provided the necessary funds for that project to proceed. This 

Act along with the Uniform Rules provides a basic structure for 

the operation of a criminal justice system. The Hodel Sen

tencing and Corrections Act is limited to the sentencing and 

correction of persons cmvicted of crimes. Juvenile court cases 

are not governed by this Act5 

The project began at a propitious time. A year earlier 

the National Advisory Cownission on Criminal Justice Standards 

and Goals had published its report on Corrections offering a 

wide-ranging set of recommendations for reform. Among them 

was the call for wholesale reform of the correctional laws of 

the fifty states. The drafting committee for the Model 

Sentencing and Corrections Act relied heavily on the pioneering 

work of the National Commission. 
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The fundamental bases for sentencing criminal offenders 

were also undergoing a major reexamination. The t.raditional 

approach to sentencing, adopted by the' National Commission and 

earlier by the American Bar Association in its Criminal Justice 

Standards, consisted of a system of judicial sentencing designed 

to tailor the sentence in each particular case to the needs of 

the offender and of society. Although there were recommendations 

to reduce or to structure the discretion of the sentencing court, 

the system proposed in those reports remained heavily discre

tionary. Parole also was a critical element of the envisioned 

system, although here again recommendations were offered to struc

ture the discretion of paroling authorities. 

As the drafting committee began its work, a series of pro

posals from a variety of different study groups began to suggest 

an abandonm~nt of traditional practice. The universal feature 

of these proposals was the recognition that individualized 

sentenci~g had failed and should be replaced by a system that 

provides a higher degree of equal treatment. The indeterminate 

sentence \"ii th parole was t.o be replaced by a flat, determinate 

.sentence. The discretion to select a particular sentence was to 

. be severely restricted, either by legislative mandate or by other 

devices. Sentences were no longer to reflect the rehabilitative 

potential of the defendant but rather were·to insure a punish

ment justly deserved for the offense committed. The National 

Conference built upon these proposals and Article 3 of this 

Act ref.lects, in part, their philosophy. 
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In the late 1960's the courts abandoned what had become 

known as the "hands off" doctrine under which courts refused 
,\ 

to intervene to review the decisions of correctional adrninis-

trators or the conditions of correctional programs. Instead, 

courts began to measure correctional practices against consti-

tutional principles and in many instances the existing practices 

fell short. Since these early beginnings nearly every aspect of 

correctional programs. has been evaluated by courts. In some 

cases, dramatic change was ordered. It became clear, on the 

other hand, that dramatic change would not corne easily through 

judicial decrees. Oftentimes, lack of funds prevented prisons 
,\ 

from meeting minimum standards even where those in charge of 
(. 

the institution desired to make change. In a few cases federal 

courts actually took oitrer the operation of a prison in order to 

correct unconstitutional conditions and practices. 

There is general agreement that the rule of law must be 

applied to the correctional elements of the criminal justice 

system. There remains, however, disagreement as to how that is to 

be accomplished. The National Advisory Commission recognized 

the gains to be derived from a legislative codification of the 

rights of persons subj ect to correctj onal authority: 

Legislatures should respond with a comprehensive 
statement of the rights los,t by confinement and . 
procedures designed to implement and enforce 
retained rights. Otherwise, tq.e courts will 
continue the slow, painful, andl expensive process 
of accomplishing this task through case-by-case 
litigation. The inevitable period of uncertainty, 
of abrupt change, and of allocation of valuable 
and scarce correctional resources to litigation 
can be mi~imized by carefully conceived legislation. 
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National Advisory Commission on Criminal Justice Standards 

and Goals, Corrections at 558 (1973) [hereinafter cited as 

Nat'l Advisory Comm'n). The Model Sentencing and· Corrections 

Act responds to these concerns and proposes detailed legis-

lative direction for the treatment of offenders. 

The National Advisory Conunission also examined and 

evaluated existing legislative proposals relating to sentenc

ing and correctioI1s. Nat'l Advisory Corom'n, Corrections at 

549. r~ost of the then available proposed codifications were 

developed before the courts had begun to impose constitutional 

standards on correctional programs. Other proL~.3ed legislation 

addressed relatively specific problems and did not provide a 

comprehensive or coordinated statutory framework for correc-

tional reform. Although r.l.any of these earlier proposals 

including the American La\'l Institute's Hodel Penal Code and 

the Study Draft of a Ne,'l Federal Criminal Code provided a 

starting point for cOl~ittee deliberation, this Model Act goes 

far beyond earlier attempts to deftne statutorily the treatment 

of offenders. And the sentencing provisions of this Model Act 

are based on different premises than these earlier proposals. 
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Several major themes distinguish the Model Sentencing 

and Corrections Act: 

-- The Act unifies the various elem~nts of the correc

tional system into one department of corrections in order to 

coordinate the deployment of scar.ce correctional resources 

and to make correctional programs consistent and effective. 

-- The Act implements the legislative responsibility 

for determining basic correctional purposes and policies a?d, 

in several sections, legislatively established criteria and 

goals for decision-making are announced.~ 

-- The Act seeks to reduce the unfairness and ineffective

ness occasioned by sentencing disparity. Rehabilitation is 

eliminated as a goal of sentencing. Sentences, based on the 

punishment deserved for the offense, are determined by courts 

in a.ccordance with statutory and administrative· guidelines. 

Appellate review of sentences is authorized~ Parole is 

abolished. 

-- Although rehabilitation will no longer be a factor in 

determining sentences, within the sentence imposed the Act 

seeks to enhanc~ the rehabilitative potential of correctional 

environments by authorizing a wide variety of programs and 

giving offenders a greater voice in, and accordingly a greater 

incentive for, their own self-improvement. 
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The Act also seeks to recognize the inte'rests of 

victims in the se~tencing and correctional process. 

Most importantly, the Act strives to bring justice and 

the rule of law to the correctional proces~. Traditional 

mechanisms used to structure and limit governmental discretion 

in the free society are applied to sentencing and corrections. 

The fundamental rights of confined persons are defined and pro-

tected in an attempt to enhance individual liberty unless com-

~elling justification exists for its restriction. 

The Act is divided into six Articles. Article 1 contains 

general provisions including definitions and rule-making pro-

cedures. Article 2 establishes the organization of the Depart-

ment of Corrections. The Article has avoided inflexible 
< 

organizational provisions in favor of enacting general 9rgan-

izational structures an.d providing allthority for the administra-

tive creati.on of a more detailed organization. Article 3 deals 

with sentencing. The Article establishes the fundamental 

policies behind sentencing criminal defendants and the pro-

cedures for doing so. In addition, each sentencing alternative, 

from conwunity supervision to continuous confinement, to fines 

and restitution are more fully implemented. Article 4 contains 

provisions directly related to the treatment of sentenced 

persons. The Article articulates the protected interests of 
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confined persons as well as requiring the establishment of 

grievance procedures. Activities within correctional agencies. 

which directly impact on persons in the custody of the depart

ment are carefully circumscribed. Article 5 establishes a 

program for assisting the victims of criminal offenses. Article 

6 provides for the effective date of the Act and governs the 

transition from prior law to the prov~sions of the Act. 

I-1any if not all of the provisions of this Act are fraught 

with controversy. The Committee is indebted to the wide-range 

of individuals and organizations that have contributed their 

suggestions and criticism throughout the drafting process. In 

many instances the Act confronts and seeks to alter long- 1 

standing traditions in both sentencing and corrections. The 

presence and patience of many individuals insured that the 

provisions of the Act were not casually adopted but are the 

result of extensive and, at times, intense debate. 

The Committee is grateful to the LEAA's National Institute 

of Law Enforcement and Criminal Justice for the grants which 

have made the Committee's and Staff's work possible. 



ARTICLE 1 

.GENERAL PROVISIONS 

9 

SECTION 1-101 

1 SECTION 1-101. [Definitions.] As used in this Act, 

2 unless the context otherwise requires: . 

3 (1) "chief executive officer" means a warden, 

4 superintendent, or other administrative head of a facility 

5 or program; 

6 (2) "confined person" means a person confined 

7 in a facility for any purpose; 

(3) "correctional mediator" means the correc-

9 tiona1 mediator created by Part 2 of Article 4; 

10 (4) "department" means the department of 

11 corrections; 

12 (5) "director" means the director of correc-

13 tions; 

14 (6) "facility" means a prison, reformatory, 

15 jail, training school, reception center, community-correc-

16 tions center, half-way house, or other residential institu-

17 tion, and surrounding grounds, administered by the department 

18 for persons in its custody, but does not include a short-ter~ 

19 holding facility maintained and admihistered by a political 

20 subdivision of the State; 

21 (7) "furlough" means an authorized leave of 

22 absence from a facility for a designated purpose and period 

23 of time; 
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SECTION 1-101 

24 (8) "offender" means a person sentenced for 

25 an offense, who has not been discharged; 

26 (9) ·"person in the custody of the department" 

27 includes a confined person and a person supervised in the 

28 community; 

29 (10) "person supervised in the cQmmunity" means 

30 a person authorized to reside in the community subject to 

31 the supervision of the department; 

32 (11) "pretrial detainee" means a person accused 

33 of an offense and detained before the imposition of a sen-

34 tence; 

3S (12) "pretrial detention facility" means a 

~6 facility or part of a facility used for the care and custody 

37 of pretrial detainees; and 

38 (13) "senten~ing commission" means the sentenc-

39 ing commission created by Part 1 of Article 3. 

COMMENT 

Paragraph (2) defines "confined person" to include anyone 
confined in a facility. This includes sentenced persons, pre
trial detainees, and material witnesses. 

Paragraph (6) defines a "facility." The term has an 
administrative as well as a physical connotation meant to include 
an entire institution. A farm located near or administered by an 
institution would be included in the term facility. Section 2-404 
authori,zes local political subdivisions to continue to administer 
short term holding facilities after local jails are brought into 
the state correctional system. These short term facilities are 
lock-ups utilized by police departments for short term security 
or secure rooms used by courts during a trial. These holding 
facilities are excluded from the definition of "facility," even 
though Section 2-404 allows the department to administer them on 
behalf of a political subdivision. 
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SECTION 1-101 
SECTION 1-102 

Paragraph (7) provides a general definition of a "furlough." 
The details of granting furloughs are provided in Sections 4-409 
and 4,· 410. 

Paragraphs (8) through (11) provide de£initions separating 
the vari~us classifications used in reference to persons 'over whom 
the depa!ttment has some control. The term "offender" is used to ' 
signify a person subject to a sentence; the line of demarcation 
between an "offender" and a "defendant" is the imposition of sen
tence. A person remains an "offender" until he is released from 
his sentence. Paragraph (9) defines "person in the custody of 
the department" as including both a confined person and a person 
supervised in the community. This phrase' is the most general 
reference in the Act and is intended to include ptetrial detainees, 
sentenced offenders, material witnesses, and any other person who 
for any reason is subject to the custody and control of the depart
ment of corr.ections. A "person supervised in the community" is 
distinguished from a "confined person" and relates to those sub
ject to a sentence to community supervision, those released on bail 
conditions and subject to the supervision of the department, and 
those in pretrfal'diversion programs in whicb the department plays 
a supervising role. Paragraph (11) defines as a subcategory of 
"confined person," a "pretrial detainee" who is a person not yet 
convicted of an offense but detained prior to his trial. Para
graph (12) makes a "pretrial detention facility" a subclass of 
"facility." 

1 SECTION 1-102. [§c~pe of Act.] This Act governs the 

2 sentencing, care, custody, and treatment of persons accused 

3 of or sent'enced for a. violation of the criminal laws of this 

4 State or otherwise held in the custody of the department. 

5 This Act does not apply to: 

6 (1) juveniles processed by a [juvenile, family-

7 court] except to the extent they are pretrial detainees in 

8 a pretrial detention facility; or 
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9 (2) programs, services, or· facilities 

10 administered by the department exclusively for juveniles 

11 committed to its custody by a [juvenile, family court]. 

COMMENT 

This Act is designed to govern sentencing and correctional 
activities relating to criminal law enforcement. It specifically 
applies to persons involved in the system because of the accusa
tion of or conviction for a felony or misdemeanor. Although cor
rectional programs and facilities generally serve these persons$ 
a number of other persons in various ways become involved in the 
correctional system. Material witnesses are confined in jails or 
pret[ial detention facilities. facilities designed as pretrial 
facilities often serve a sorting function, initially confining 
persons who are subsequently diverted from the criminal justice· 
system. The section applies to two major classes of persons: 
First, those who violate or are accused of violating the criminal 
laws and second, those who otherwise are in the custody of the 
department of corrections. 

The Act is not intended to govern the processes of juvenile 
courts nor to apply to facilities administered exclusively for the 
care of juveniles adjudicated as within a .status, :Such as unruly 
or in need of special supervision, not amounting to a criminal con
viction. The Act would apply to juveniles who are transferred to 
adult c'ourt for criminal prosecution. Paragraph (1) exempts from 
the Act's coverage juveniles processed by a juvenile court,. In 
some instances, however, juveniles are arrested for criminal con
duct and confined in jails or other pretrial facilities until the 
jurisdiction of the juvenile court is asserted. To the extent 
those juveniles would be confined in facilities of the department, 
this Act would apply. In some jurisdictions the department of 
corrections administers juvenile as well as adult facilities. 
Paragraph (2) m~~es the Act inapplicable to those facilities as 
long as they are\\~aintained exclusively for juveniles committed 
by a juvenile court. A group home or tem~orary detention home 
maintained exclusively for arrested juveniles would not be governed 
by the Act nor would a training center maintained exclusively for 
delinquent youth. ·HOl<lever., states may wish to examine the pro
visions of this Act to determine whether they could be implemented 
in exclusively juvenile facilities. 
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The scope of the-language "criminal laws" may in some states 
create confusion as applied to minor proceedings oftentimes viewed 
as "quasi-criminal" or minor offenses carrying "civil penalties." 
A state may wish to specifically exempt persons involved in these 
proceedings from the Act. See Uniform Rules of Criminal Procedure, 
Rule 111 (1974). See also comment to section 3;.112 infra (author
ing the sentencing commission to define "infractions" and thereby 
exempt them from the sentencing provisions). In those states 

-that may constitutionally prohibit legislative interference with 
ordinances adopted by horne-rule cities, drafters should exempt 
these ordinance violations from this Act. 

1 

2 

SECTION 1-103. [Adoption of Rules; Procedures.] 

(a) For purposes of this Act, "rule" means the whole 

3 or part of a statement of general applicability and future 

4 effect designed to implement, interpre~ or prescribe law or 

5 policy or describe the organization,_ procedur~ or practice 

6 requirements of an agency. 

7 (b) Whenever the dii;:ector adopts a measure, other 

8 than a rule, which is binding on persons in the custody of 

9 the department, he shall publish the measure in a manner 

10 reasonably calculated to give notice of its contents to 

11 tHose persons likely to be affected by it. 

12 (c) Whenever this Act sp~cifically requires the 

13 director to implement a section of this Act by adoption of 

14 rules or whenever the director specifically designates a 

15 measure as a rule, the director shall, before adoption, . 

16 amendment, or repeal: 

17 (1) give at least 10 days' notice of his 

18 intended action to persons in the custody of the departreent 
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19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

and likely to be affected. The notice shall contain the 

time, the place, and the manner in which affected persons 

may present their views. The director shall give actual 

notice to per$ons likely to be affected or, 

(i) if the action is likely to affect 

confined persons, post notice in facilities in a location 

readily accessible to confined persons and generally used 

for distributing information to them; and 

(ii) if the action is likely to affect 

persons supervised in the community, mail or otherwise 

distribute written notice to 10 percent or 100 persons, 

whichever is less, of the supervised persons likely to be 

affected.; 

(2) afford interested persons reasonable oppor

tunity to submit data, views, or arguments in writing 

relating to the director!s intended action. The director 

also sha'l Set aside a reasonable time period for receiving 

oral 'testimony£rom interested persons. The directd'l" may 

designate a hearing of'ficJ';~I' to receive and summarize oral 

testimony for consideration by the director. The director 

or the hearing officer shall seek to hear a variety of 

representative views and may refuse oral testimony thai is 

repetitive or ~rreleVant; and 

(3·) consider fully all submissions and, if the 

proposed action is taken, issue a concise statement of the 
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44 principal reasons for taking the proposed action, incorpo-

45 rating therein the reasons for rejecting contrary views. 

46 Cd) If the director finds that an imminent peril 

47 to the health, safety, or welfare of any person requires 

48 action without compliance with, subsection Cc), he may pro-

49 ceed without prior notice or 'hearing. The action may be 

50 effective for a period of not more than 30 days, renewable 

51 once for an additional 30-day period. 

52 Ce) All rules and regulations in force on the effec-

53 tive date of this Act remain effective for 6 months unless 

54 readopted, amended, or repealed in accordance with this 

55 section. Thereafter, no Tule is valid- unless adopted ion 

56 substantial compliance with this section. 

57 (f) This section appl~es to rules adopted within 

58 the department, whether by the director, associate director, 

59 or &. subordinate. 

60 

61 

62 

63 

64 

(g) The director or his delegate at least annually 

Shall hold a hearing for persons in each facility or pro

gram to consider proposals bY,these persons for changes in 

the rules of the department~ 

Ch) The director at least annually shall publish 

65 copies of the rules of the department affecting the status, 

66 activities, or conditions of confineme~t or supervision of 

67 persons in its custody and make th~~ readily accessible to 

68 persons in the custody of the department and the public. 
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69 At least one current copy of the rules applicable to that 

70 facility shall be kept in each facility. 

71 (i) The requirements of this section are in addition 

72 to, and in the event of conflict control, any other provision 

73 of law applicable to the adoption and publication of rules 

74 by state agencies. 

COMMENT ~ 

This provision is designed to permit persons in the custody 
of the department to participate in the process of adopting rules 
affecting them. One of the major techniques developed since the 
1940's to improve the administrative process has been notice and 
comment rulemaking, in which affected persons are given notice of 
a proposed agency course of action and allowed to voice their views. 
Congress applied this technique to federal agencies in 1946 in the 
Administrative Procedure Act,S U.S.C.,§§ 551-59, 701-06 (1976). 
The National Conference of Commissioners on Uniform State Laws 
proposed similar legislation for the states the same year in the 
Model State Administrative Procedure Act and substantially revised 
its provisions in 1961. Approximately 25 states have adopted part 
or all of the Model Act. This section is derived primarily from 
the 1961 version. 

The National Advisory Commission found that the "concepts 
developed by these statutes (administrative procedure acts) rarely 
have been applied to administrative agencies dealing with criminal 
justice. However, for the m'ost part, the language of these stat
utes indicates that they are applicable to criminal justice! 
agencies." Nat'l Advisory Comm'n on Criminal Justice StandaTds & 
Goals, Corrections Std. 162 [hereinafter dited as Nat'l Advisory 
Comm'n]. The Commission recommended notice and comment rulemaking 
procedures for correctional agencies. Id. A committee of the 
American Bar Association has also recommended broad participation 
by prisoners in rulemaking. ABA Joint Comma on the Legal Status 
of Prisoners, Standards Relating to the Legal Status of Prisoners 
(Tentative Draft 1977), reprinted in 14 Am. Crim. L. Rev. 377, 
572 (1977) [hereinafter cited as ABA Joint Comm.l. Some courts 
have interpreted existing acts to apply to correctional agencies 
Ramer v. Saxbe, 522 F.2d 695 (D.C. Cir. 1975); Pickus v. United 
States Bd. of Parole, 507 F.2d 1107 (D.C. Cir. 1974); Parshay v. 
Buchkoe, 30 Mich. App. 556, 186 N.W.2d 859 (1971) (Michigan pro
cedure act applicable to prison rules). 
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The purpose of the section is to increase the communica
tion between correctional administrators and persons in their 
custody and to provide the latter with some minimal participa
tion in rules governing their lives. The section will not only 
advantage offenders and other persons in custody but will facil
itate the administration of correctional programs by regul~rizing 
staff conduct and by reducing the actual or perceived incidents 
of arbitrary conduct. See generally K. Davis, Discretionary 
Justice (1969). 

The section requires notice of prospective rulemaking to 
be given only to persons in the custody of the department. The 
intensity of the regulation affecting persons in custody supports 
the need for such procedures even in states which have not adopted 
such a system as a general state policy. No attempt in this Act 
was made to extend rulemaking participation to the public-at-large. 
The extent of public participation should be governed by general 
enactments governing all administrative actions. For those states 
which do have general adlliinistrative procedure acts, this section 
will insure their application to the department of corrections and 
will make provision for the specialized circumstances of persons 
in custody. 

Subsection (a) provides a definition of rule which is 
adapted from the Federal Administrative Procedure Act,S U.S.C. 
§SS. The definition seeks to isolate as rules those administra
tive actions which are -analogous to legislation in that they have 
general applicability and are designed to direct the activities 
of employees and persons in custody in the future. The defini
tion does not include administrative action with an" adjudicatory 
cast such as a disciplinary or classification decision. The 
definition also excludes the range of ad hoc decisions that 
inevitably will be made in administering a correctional facility 
such as menu planhing, movie selection, and a variety of purchas
ing decisions that ultimately would have an impact on persons in 
custody. 

Subsection (b) establishes a modest procedure for adopting 
administrative measures other than "rules". The extent of the' 
obligation to give notice to persons affected by the measure will 
depend on the nature of the measure adopted. 

Subsection (c) establishes a more formal procedure for tHe 
~doption of rules. The subsection is applicable in two situations: 
(1) when- the act specifically requires the Director to adopt rules 
and (2) when he specifically designates an administrative measure 
as a rule. As a general matter, the Act requires rules in those 
areas that have a special significance for the lives of persons in 
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custody. The Director is required to operate by rules when 
establishing policies regarding discipline, classification, and 
grievance systems and when limiting the realization of protected 
interests. 

Paragraph ec)(l) outlines the form that notice must take 
in order to comply with the section. Administrative procedure 
acts require publication in general circulation newspapers which 
is not an effective means of communication to persons in custody. 
Where a rule affects only a limited number of persons thti..2director 
may give actual notice to such persons. However, subr::~ragraphs Ci) 
and (ii) if complied with, satisfy the notice requirement against 
claims by a person that he was not notified. Subparagraph (i) 
allows posting in a location generally used to communicate with 
confined persons and subparagraph (ii) allows direct mail to a 
sample of persons supervised in the community. 

Paragraph (c)(2) recognizes. the reality of prison life 
which imposes few opportunity costs on persons participating in 
procedures such as those proposed. Thus, the paragraph gives 
the director substantial leeway in limiting the receipt of oral 
testimony on proposed rules. 

Subsection (d) is an emergency provision which authorizes 
adoption of rules without compliance with the procedure of sub
section (c). Subsection (e) gives the department 6 months to 
reexamine existing rules and repromulgate them in accordance 
with this Act. Subsections (c) through ee) follow the general! 
policies of section 3.of the Model Act. I 

Section 2 -103 authorizes the d.irector to delegate auth,!Srity 
to his subordinates. Subsection (f) of this section insures that 
the adoption of rules by a chief executive officer or by the head 
of one of the divisions complies with this section. 

The Model Act, section 6, au.thorizes any "interested 
person" to petition an agency to adopt or repeal rules. Rather 
than authorize a general right to petition for rule changes, 
subsection (g) insures an annual opportunity for persons in the 

dcustody of the department to evaluate existing rules. This would 
allow these persons to prop0se new rules as well. . 

i~bsection (h) makes adopted rules available to the. public 
and to persons subject to the department's custody. 

Subsection (i) insures that the .section would not be con
strued as limiting other state requirements for adoption of 
rules. If a state has enacted the Model State Administrativ~ 
Procedure Act or some other form of rulemaking procedure. requiring 
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notice to the public, adoption of rules by the department would 
be governed by those procedures as well. However, in the event 
of conflict, this provision wduld control. 

1 

2 

SECTION 1-104. [Judicial Review of Contested Cases.] 

(a) A person who has exhausted all administrative 

3 remedies available within the department and who is aggrieved 

4 . by a final decision in a proceeding for which judicial review 

5 is authorized is entitled to judicial review under this sec-

6 tion. 

7 (b) Proceedings for review must be instituted by 

8 filing a [petition; complaint] in the [District Court 

9 of County] within [10] days after notice ~f the final 

10 decision of the department. Copies of the [petition; com-

11 plaint] must be served upon the department. 

12 (c) The filing of a [petition;complaint] does not 

13 itself stay enforcement of the department's decision. The 

14 department may grant or, upon its refu~al to do so, the 

15 reviewing court may order a stay upon appropriate terms. 

16 (d) If a [petitio~; complaint] for review on its 

17 face reflects that it is meritorious, the reviewing court 

18 

19 

shall order the department to transmit to the reviewing' 
I 

court in the form maintained by the department a copy of 

20 the entire record of the proceeding unde~ ~eview •. By 

21 stipulation of all parties to the review proceeding, the 

22 record may be shortened.· 
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23 (e) The review shall be conducted by the court . 
24 without a jury and confined to the record. In cases of 

25 alleged irregularities in procedure before the department, 

26 not shown in the record, proof thereon may be taken in the 

27 court. 

28 (f) The court may not substitute its judgment for 

29 that of the department as to the weight of the evidence on 

30 questions of fact. The court may affirm the decision of 

31 the department or remand the case for further proceedings. 

32 The court may reverse or modify the decision if substantial 

33 rights of the person have been prejudiced because the find-

34 ings, inferences, conclusions, or decisions of the depart-

35 ment are: 

36 (1) in violation of a constitutional, statutory, 

37 or administrative provision; 

38 

39 

(2) in excess of the authority of the department; 

(3) clearly erroneous in view of the reliable, 

40 probative, and substantial evidence on the whole record; or 

41 (4) arbitrary or capricious. 

COMMENT 

This section prescribes the procedure for direct judicial 
review of administrative decisions. The procedure is closely 
parallel to section 15 of the Model State Administrative Procedure 
Act (1961). it provides a limited judicial review on the adminis
trative record. 
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. The section applies only where judicial review is specif
ically authorized. The Act provides for judicial review of three 
decisions. Section 4-413 authorizes judicial review of classifi
cation decisions that adversely alter initial classifications. 
Initial classifications of offenders as to security risk, facil
ity assignment, and program are not reviewable. Reclassifications 
to a more restrictive class, transfer from a permanent assignment, 
or increase in the security risk classification are reviewable. 
Section 4-508 authorizes review of major disciplinary decisions 
imposing substantial punishment. Section 4-508 authorizes review 
of a decision excluding a visitor from a facility. Judicial 
rev'iew of .gen.eral ruie-makiI:1g j. s not prov.id.~9. in thi.? .Act. 

The purpose of review under this section is to;allow a 
relatively fast and inexpensive judicial review of major decisions 
affecting the life of an offender. The court is not authorized 
to substitute its judgment for that of t~e administrative official. 
Subsection (f) provides for the standards of review. 

The section is not intended to limit other remedies pro
vided by law. 

The Nat'l Advisory Comm'n Correc. Std. 16.2 recommends 
\. judicial review of all actions "affecting the substantial rights 

of individuals." 

/ 
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ARTICLE 2 

ORGANIZATION AND AUTHORITY 

PREFATORY NOTE 

23 J 

The provisions of Article 2 relate to the organization of 
the correctional system and the allocation and regulation of. 
administrative authority. The thrust of the Article is to 
improve correctional programs, services,and facilities. Although 
it is recognized that statutory provisions alone cannot insure 
effective corrections, a sound legislative framework is a pre
requisite to the administrative development of a workable program. 

The major policy position implemented in this Article 
relating to organization is the un~fication of all adult correc
tional programs under one department of corrections. Historically, 
correctional agencies and thereby correctional programs have been 
fragmented within a jurisdiction with no overall direction. Until 
recently in many states each correctional facility operated as an 
independent governmental age~cy subject only to general super
vision by a board of corrections. In many states community-based 
programs such as probation and parole are administered separately 
from the facility-based correctional agency. In most states mis
demeanant and pretrial detention facilities are operat~d by local 
law enforcement agencies. Article 2 and other provisi~ns of this 
Act seek to bring all adult correctional programs within one 
agency--a unified department of corrections. 

Most recent national studies of corrections have called for 
unification. Nat'l Advisory Comm'n on Criminal Justice Standards 
& Goals, Corrections Std. 16.4 (1973) [hereinafter cited as Nat'l 
Advisory Comm'n]; President's Comm'n on Law Enforcement & Adm. of 
Justice, The Challenge of Crime in a Free Society 161-62 (1967) 
[hereinafiter cited as President's Comm'n on Law Enforcement]. 
See also Advisory Camm'n on Intergovernmental Relations, State
Local Relations in the Criminal Justice System 55 (1971) (unifi
cation of all programs except local jails); American Correctional 
Ass'n, Manual of Correctional Standards 151-170 (3d ed. 1966) 
(recommending central state correctional organization) [herein
after cited as ACA Manual]. According to American Correctional 
Ass'n Directory: Juvenile and Adult Correctional Departments~ 
Institutions, Agencies and Paroling Authorities (1975-76) 
[hereinafter cited as ACA Directory] twenty-two states have placed 
adult probation, parole, and institutions in one state agency 
although some retain overlapping local probation systems. Id. at 

_?50-57. Four states place these three programs in three separate 
agencies. The breakdown between state and local responsibility 
for various aspects of the correctional system is shown in the 

. following table from the Directory. Id. at 257. 
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TABLE 1 

No. of Jurisdictions with Indicated Responsibilities 
(50 States, D.C., Canal Zone & Puerto Rico 

Local State State/Local 
Program Resp. Resp. Resp. 

Juvenile detention 43 8 2 

Juvenile probation 26 8 19 

Juvenile institutions 0 50 0 

Juvenile aftercare 4 47 2 

Mi~demeanant probation 13 19 9 

Adult probation 9 32 12 

Jails 43 9 1 

Adult institutions 0 53 0 

Adult parole 0 53 0 

See also, Cal. Bd. of Corrections, Coordinated California Correc
tionS=--The System (1971); Final Report of the Prison Study Comm., 
A Unified System of Correction (Conn. 1957). Many states report 
plans for further unifying correctional activities. LEAA, Recent 
Criminal Justice Unification, Consolidation and Coordination 
Efforts (Jan. 1976). 

The arguments in favor of unification are based on effec"" 
ti veness and ef"ficiency. Correctional programming should be 
consistent and coordinate, particularly when the same individual 
often is subject to more than one element of the correctional 
system. An offender subject at relatively short intervals to 
pretrial detention, probation, and confinement should not confront 
inconsistent philosophies or expectations. His gradual reintegra
tion into the free society may require an overall program that 
builds on past experience. 

Consolidated authority over correctional programs also will 
allow the efficient utilization and allocation of sca"rce resources. 
In many instances professional counselors can assist confined per
sons as well as persons on supervision in the community. Consoli
dation also provides economies of scale which allow greater 
flexibility in providing programs and services. 



Unification also facilitates long-range planning, the 
development of training and personnel programs, and the 
research and evaluation of past efforts. 

Legislative formulations have proposed various levels 
of unification and have served as models ~or the development' 
of some of Article 2: 111. Unified Code Correc., Ill. Ann. 
Stat., ch. 38, §§ 1001-1-1 to 1008-5-1 (Smith-Hurd 1973); 
Neb. Treatment & Corrections Act, Neb. Rev. Stat. § 83~170 

2S 

S9 1, 152 (Reissue 1976); Advisory Comm'n on Intergovernmental 
Relations, Stat Department of Correction Act (1971); ALI, Model 
Penal Code art. 401 (1962) [hereinafter cited as Model Penal 
Code]; Nat'l Council on Crime and Delinquency, Standard Act for 
State Correctional Services (1966) [hereinafter cited as 
Standard Act] . 

In keeping with the nature of ,a model law designed for 
implementation in fifty states, the organizational structure 
of the department ha:!';. been kept flexible. The statute creates 
four divisions within the department and two independent offices. 
The program-based divisions--di~ision of facility-based s£rvices, 
division of community-based services, and division of jail 
administration--are created primarily as legal devices to regu
late sentencing practices. In Article 3, offenders are sen
tenced to a particular division within the department. The 
director, however, is authorized to appoint a single person as 
associate director of more than one division, and otherwise to 
coordinate the activities of the divisions. This may be appro
priate in small states. 

The division of medical services is created as a separate 
division for substantive reasons. Delivery of medical care often 
comes "into conflict with the security and administrative. needs 
of the facilities. The separate division provides medical per
sonnel with some independence from facility administrators while 
at the same time retaining departmental control and responsibility 
for medical services. 

The effectiveness of the office of correctional legal ser
vices depends on its independence from direct supervision by the 
department of corrections. Personnel of the office may have to 
contest actions of departmental personnel; they must retain the 
confidence of both administration and persons in the custody of 
the department. 

Beyond these provisions, the director is given full author
ity to organize the department and to create additional divisions. 
Larger systems may develop separate divisions for research, plan
ning, purchasing, administration or other activities. 

The other major purpose of Article 2 is to allocate and 
regulate correctional authority. 
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Historically, the legislative delegation of authority 
to correctional administrators has been framed in relatively 
broad language. Indeed, in some jurisdictions facilities or 
agencies are created and their operation left to administra
tive discretion without further guidance. This type of statu
tory foundation can have adverse effects. First, left without 
legislative guidance or support, some correctional administra
tors may be hesitant to attempt new and promising ideas for 
fear of public or legislative discontent or from doubt as to 
the limits of their authority. Second, without legislative 
direction the thrust of correctional programming over time 
will be erratic with each new change in administration operat-. 
ing on its own perception of public policy. Third, legislative 
restraint on administrative discretion is necessary to insure 
that persons in the custody of the department are treated fairly. 

Many of the provisions applied in Article 2 are derived 
from long-standing techniques utilized to regulate administra
tive discretion ~n other areas. The basic approach follows the 
recommendations in K. Davis, Discretionary Justice (1969). 
See also Nat'l Advisory Comm'n Carrec. Std. 16.2; President's 
Comm "f"'jiOn Law Enforcement at 179-181. 

. Article 2 contains provisions to confine, structure, and 
check administrative discretion without unduly interfering 
with the flexibility and authority needed to effectively adminis
ter correctional facilities and programs. In some provisions, 
legislatively established goals are established and relevant 
considerations and factors for decisionmaking are stated. -In 
many instJ.ances throughout this Act the director is obligated to 
exercise his discretion through formally adopted rules. The 
procedure for adopting rules allows participation by persons 
subject to the rules. The existence bf rules will £acilit'te uni
form application of policies throughout the department and provide 
a measure of protection against arbitrary actions by subordinates. 
'The public nature of the r~les will assist in creating a greater 
'public awareness of the opeTation oflhe department. 

OVERVIEW OF ARTICLE 2 

Part 1 establishes the centralized department of correc
tions and provides for its authority and responsibilities. 
Provisions in this part have general application throughout 
the programs of the department. . 

Parts 2, 3, and 4 create the operational divisions of the 
department. The division of facility-based services has respon
sibility for major correctional facilities including prisons and 
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lo~g-term confinement institutions. The division of community
based services provides a cluster of programs and services that have 
a general community orientation. This division would have 
custody over persons sentenced to community-supervision. It 
might also have administrative responsibility for half-way houses 
and other facilities not used for continuous confinement. The 
division of jail admini?trationrwould administer facilities 
traditionally thought of as local jails which would include pre~ 
trial detention facilities and misdemeanant confinement institu
tion;;. 

Part 5 establishes a division of medical services respon
sible for all aspects of medical services in departmental 
facilities. 

Part 6 establishes an independent office of correctional 
legal services to provide legal assistance to confined persons. 
The office is authorized to provide both legal counsel and 
paralegal assistance. 

Part 7 provides legislative direction for the 'planning and 
design of new correctional facilities. 

Underlying all of these provisions is the implicit premise 
that persons in the. custody of the department have the right to 
be treated fairly. In part, support for the premise is philo
sophical--that the measure of the greatness of a society can be 
found in the way it treats its offenders. In part, support for 
the premise is utilitarian--that fair treatment is a prerequisite 
for rehabilitation. In part, support for the premise is legal-
that offenders are entitled to basic elements of fair treat
ment under the Constitition. And, in part, support for the premise 
is traditional--that governmental power always should be restrained, 
not necessarily because of proven abuse but because of the potential 
for abuse. 
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1 

2 

ARTICLE 2 
ORGANIZATION AND AUTHORITY 

PART 1 
DEPARTMENT OF CORRECTIONS. 

SECTION 2,-101. [Department of Corrections; FunctionJ 

(a) A department of corrections is created [within 

3 the executive branch of government; Department of Human 

4 Resources]. It shall provide programs, services, and facil-

5 ities required for the care, custody, and treatment of per-

6 sons in the custody of the department. 

7 (b) Pursuant to an arrangement with a court or 

8 pJosecuting attorney, the department: 

9 {I) shall supervise p~rsons released before 

10 trial whenever supervision is a condition of release; and 

11 (2) may provide access to or maintain programs 

12 for persons accused of a criminal offense but released 

13 before trial. 

COMMENT 

The section creates and establishes the jurisdiction of 
the department of corrections. The department should either be 
an independent state agency or part of a broader administrative 
organization. The Act takes no position on which is preferred. 
The American Correction Association seems to prefer a structure 
in which the director of corrections reports directly to the 
Governor. ACA Manual at 152-153. About 50% of the states con
form to this model. See ACA Directory 250-57. See also Advisory 
Commln on Intergovernmental Relations, State-Local Relations in 
the Criminal Justice System 56-58 (1971); Model Penal Code 
§ 401.2; Standard Act § 4. See also ACA Commln on Accreditation, 
Standards for Adult Correctional Institutions 4001 (1977) calling 
for statutory creation of the parent agency for correctional 
institutions. 
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On the other hand, there has been a movement in some 
states to consolidate agencies and:-in at least 13 states , adult 
corrections has been placed within a broader agency responsible 
for a wide variety of social services. The experience with this 
latter form of organization is reported to be mixed. Council of 
State, Governments, Human Resource Agencies: Adult Corrections 
in State Organizational Structure (1975) (reporting on experi
ence in Alaska, California, Delaware, Florida, Hawaii, Iowa, 
Massachusetts, Missouri, New Jersey, Oregon, South Dakota, Utah, 
Vermont, Washington, and Wisconsin). Delaware and Florida 
recent ly separated adul t corrections from such an agency. 

Subsection (a) lists the department's primary functions 
of providing facilities for and supervising pretrial detainees 
and sentenced offenders. The section creates a unified correc
tional system, placing under one administrative agency respon
sibility for all aspects of the correctional system including 
facilities for pretrial detainees, misdemeanants, and felons 
as well as programs of supervision in the community including 
what is traditionally knoWll as probation. Parole supervision 
is abolished by the Act but section 3-507 authorizes the depart
ment to offer post-release programs. 'The one exception to 
unification is that juvenile programs and facilities are not 
included within the department. See section 1-102. However, 
sta tes may wish to complete the unification process by giving the 
department of corrections authority over juvenile facilities and 
programs. 

A unified correctional system has been advocated as the 
best means to insure efficient and effective use of correctional 
resources. It is also true that many persons experience several 
aspects of the correctional system and thus a consistent philosophy 
is essential. See Nat'~ Advisory Comm'n Correc. Std. 16.4. 

Subsection (b) authorizes the department, when requested 
by the appropriate official, to supervise persons released to 
the community awaiting trial or released .to a pretrial diversion 
program. Because these programs are so closely tied to the judg
ments of local court and prosecutorial officials and are not 
tradi tional correctional functions, they are not integrated 
into the department's jurisdiction. However, because the depart
ment will have persons trained to supervise persons in a commu-
nity setting and may be administering treatment programs in the 
community, efficient use of resources may result from use of these 
resources for persons awaiting trial. Upon request, the depart
ment is obligated to provide supervision and, in its discretion, may 
authorize programs to be made available to persons awaiting tr:i,al .. 
Pretrial diversion subject to supervision is authorized by Rule 442 
of the Uniform Rules of Criminal Procedure (1974). 
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ALtlliLuglt.. us.ed in a few .states., the. Conference .. does not recommend the- .es
tablishment'of a po1icy~making board of corrections nreferring to rely on 
a professionally trained director of corrections. A lay board 
provides little in the way of professional guidance and expertis~. 
It may also be a sciurce from which political considerations a~e~' 
interjected into correctional decisionmaking. On the other/hand, 
in some states the board may be a buffer against politi~ar~res
sures. See ACA Manual at 153 - 54 (urging ah.oli:t:-i()n -0£ Tay boards). 
For states using policymaking boards, see: Ala. Code tit. 45 
§ 10 (1) (1958); Ark. Stat. Ann. § 7-201 (1976); Idaho Code 
§ 20-201 (Supp. 1977); S.D. Compiled Laws Ann. § 1-15-1 (1974). 
The Act does provide for an advisory comnlittee in section 2 -109. 

1 SECTION 2-102. [Director of Corrections; Appointment.] 

2 The Governor shall appoint a director of corrections 

3 who has appropriate training and experience in corrections. 

4 The director shall serve for a term of [6;4~ years and until 

5 his successor has been appointed. The Governor may remove 

6 the director only for disability, neglect of duty, incom-

7 petence, or malfeasance in office. Before removal, the 

8 director is entitled to a hearing. 

COMMENT 

The section provides for the appointment of a director of 
corrections to administer the department. The American Correc
tional Association recommends a single administrative head for 
the corrections system. ACA Manual at 151-170. A unified correc
tional system would require a single administrator. 

The statutory qualifications for the director are left pur
posely general. The language is intended to insure that a pro
fessional correctional administrator is appointed but to leave a 
large amount of discretion in defining the background of a pro
fessional. At this level of appointment some experience and 
training are required. Several states provide similar statutory 
qualifications. Cal. Penal Code § 18-80 (West 1970); Conn. Gen .. 
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Sta.t. Ann., § 18-80 (West 1975). See Advisory Comm'n on Inter
governmental Relations, State Department of Correction Act, § 3 
(1971) and Standard Act, § 4 which both require the director to 
be qualified by "character, personality, ability, education, 
training, and successful administrative experience in the cor
rectional field." The Model Penal Code does not include stat
utory qualifications. 

A few states provide more specific qualifications for the 
director. See Ariz. Rev. Stat., § 41-1603 (West 1974) (masters 
degree and 10 year~ experience in corrections). This approach 
was rejected as unduly limiting. Beyond training and experience 
there is no evidence that specific educational attainment is a 
necessary requirement for the position. 

The section also provides a 6-year term for the director. 
This would normally extend his term beyond that of the governor 
and provide some measure of insulation from political pressure. 
Neb. Rev. Stat., § 83-172 (Reissue 1976) (for cause); Tex. Rev. 
Civ. Stat. Ann. art 6l66k (Vernon 1970) (for cause). Some states 
may prohibit appointed officials from serving beyond the term of 
the appointing authority. In those cases, a 4-year term is rec
ommended. Many.states currently provide that the director serves 
at the pleasure of the Governor or other appointing authority. 
See ABA, Compendium of Model Correctional Legislation and Stan
dards~ Chart 2 at X-85 (1972). This approach may subject the 
director to political pressure and prevent his exerd·ise of pro-
fessional judgment. ' 

1 SECTION 2-103. [Powers of Director.] The director 

2 shall: 

3 

4 

(1) administer the department; 

(2) establish, consolidate, or abolish 

5 administrative subdivisions not established by law; and 

6 he shall appoint and may remove according to law the heads 

7 thereof; 

8 (3) delegate appropriate powers and duties to 

9 the heads of administrative subdivisions and the chief 

10 executive officers of facilities and programs; 
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(4) adopt rules, statements of general policy, 

12 interpretive memoranda, and other measures relating to the 

13 care, custody, and treatment of persons in the custody of 

14 the department, the administration of programs, services, 

15 and facilities, and the conduct of employees of the depart-

16 ment; 

(5) collect, develop, and maintain information 17 

18 concerning the programs, services, and facilities of the 

19 department; 

20 (6) at the request of the sentencing commission, 

21 collect, develop, and transmit statistical information 

22 required by the commission for the exercise of its duties; 

23 (7) cooperate with individuals or public or 

24 private agencies or organizations for the development and 

25 improvement of the personnel, programs, services, and 

26 facilities of the department; 

27 (8) explain correctional programs and services 

28 to the public; and 

29 (9) exercise all powers and perform all duties 

30 necessary and proper in discharging his responsibilities. 

COMMENT 

This section establishes the powers of the director of cor
rections. As the chief administrative officer of the department, 
he is charged with the entire responsibility for correctional 
programs, services, and facilities. All administrative powers 
are conferred initially on the director and he is authorized to 
delegate some of his authority to administer the department; the 
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other paragraphs specify some powers within the general grant 
of authority. These specific paragraphs are designed to elim
inate arguments over whether the director's general powers 
include those specified and to provide explicit legislative 
support for some activities. The list of specific powers is 
not intended to be exclusive; paragraphs (1) and (9) are broad 
general statements of responsibility and authority. 

Paragraph (2) gives the director the power to organize 
the department. It allows him to create, consolidate, or abolish 
administrative subdivisions not otherwise established by law. 
The Act requires the creation of four divisions within the depart
ment--community-based services, facility-based services, jail 
administration, and correctional medical services. Model Penal 
Code, § 401.3 (1962) recommended eight departmental divisions: 
treatment services, custodial services, young adult correction, 
fiscal control, prison industries, research and training, pro
bation, and parole. The variation in size and administrative 
tradition among the fifty states suggested that statutory 
organizational requirements be kept to a minimum. The three 
oper.at ional divisions created by this Act - - community- based 
services, facility-based services, and jail administration--
are designed to facilitate the sentencing provisions of the Act 
and to insure that within a coordinated unified department of 
corrections the distinct character of confined felons, misde
meanents., pretrial detainees, and persons subj ect to community
supervision will continue to be recognized. Additional flexi
bility within the statutory organization is provided in Section 2-
106. 

The phrase "appoint and may remove according to law" is 
used in paragraph (2) and elsewhere in the Act to incorporate 
existing state civil service or personnel systems. Some states 
have rigid civil service requirements for all state employees; 
others have only limited systems. Whatever rules andl.procedures 
currently govern the appointment and removal of employees would 
continue in effect under this Act. 

Paragraph (3) provides the director with an unlimited 
power of delegation. In some instances in the Act, a restric
tion on the director's authority to delegate is established. 
Absent such an express limitation, authority or duties imposed 
upon the~director by this Act are delegable under this paragraph. 

Paragraph' (4) establishes the methods authorized for the 
administrat·ion of the department. The director is specifically 
empowered to issue rules, statements of general policy, inter
pretive memoranda, and other directives. The paragraph suggests 
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that standard operating procedures be reduced to writing and that 
the department be governed in a formal manner. The adoption of 
rules as distinguished from policy statements, etc., requires a 
formal notice and comment proceeding under Section 1-103. 
The Act specifies instances in which the director must exer
cise his authority by "rule. ',' Where no method is specified, this 
subsection authorizes a variety of different administrative tech
niques. 

Paragraphs (5) and (6) relate to research and evaluation 
of departmental activities. The department may have information 
or access to information required by the sentencing commission 
and paragraph (6) would require the d.epartment, at the commis
sion's request, to provide that information to it. 

Paragraph (7) is one of many provisions in the Act which 
encourages the use of existing community resources within correc
tional programs. In many instances the use of existing resources 
is preferable to the internal development of duplicative programs 
within the department. It is also widely recognized that contact 
with the community is an important element in an effective rehab
ilitative program. See,~, Nat'l Advisory Comm'n Correc. Stds. 
7.3-7.4. 

Paragraph (8) removes any doubt that the director is 
authorized to expend departmental funds to educate the public 
regarding the activities of the department. C():[rectiona1 pro
grams, particularly those that are facility-based, operate 
largely outside the public eye. Generally only incidents of 
failure are widely reported. Yet, correctional programs cannot 
be effective without not only community acceptance, but community 
participation. 

See, generally, ACA C.omm'n on Accreditation, Standards for 
Adult Correctional Institutions (1977). 

1 

2 

SECTION 2-104. [Public Accountability.] 

(a) . The director shall adopt rules encouraging 

3 visits to facilities and programs by public officials and 

4 authorizing public visits to facilities and public 

5 observance of programs. The rules must be consistent 

6 with the fol1owing~ 
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7 (1) The Governor, Attorney-General, members 

8 of the [Legislature1, members of the state judiciary, mem-

9 bers of the advisory committee, and members of the sentenc-

10 ing commission may visit any part of any facility at any 

11 reasonable time and conduct private interviews with any 

12 willing employee or confined p~Tson unless the director 

13 determines that a state of em~rgency exists. 
I, 

14 (2) Individuals and groups of persons may visit 
: 

15 facilitles or observe programs at reasonable times. 

16 (3) Visits must be conducted in a manner 

17 designed to preserve confined persons' reasonable expecta-

18 tions of privacy. 

19 (b) The director shall transmit annually to the 

20 Governor a report on the department. The report must contain: 

2t (1) a description and evaluation of the programs, 

22 services, and facilities of the department; 

23 (2) any recommendation or proposal for the 

24 alteration, expansion, addition, or discontinuance of pro-

25 grams, services, or facilities; 

26 (3) any recommendation for statutory change 

27 necessary to improve programs, services, or facilities; and 

28 (4) any other information required by law, 

29 requested by the Governor, or determined to be useful by 

30 the director. 

-:-::.'. 
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Upon receipt, the Governor shall transmit a 

32 copy of the report to the [Legislature], each trial and 

33 appellate court having jurisdiction over criminal cases, 

34 and the sentencing commission, and he shall make copies 

35 available to the press and members of the public. 

COMMENT 

This section is designed to enhance public awareness of 
correctional programs. Subsection (a) requires that rules be 
adopted to facilitate tours of correctional facilities and 
observation of other programs. Paragraph (1) provides broad 
visitation rights for public officials who have some special 
interest in, or responsibility for, corrections or persons in 
the custody of the department. The governor, as the stat~'s 
chief executive officer, and the attorney-general as the top law 
enforcement official have an obvious interest in the administra
tion of the department. Members of the legislature, who are 
required to vote on departmental appropriations and to authorize 
correctional programs also should be entitled to view the results 
of their efforts first hand. Under the sentencing provisions of 
this Act, the sentencing commission and the state judiciary share 
the responsibility for determining who is sent to the various 
correctional programs. This responsibility cannot be exercised 
intelligently without an intimate knowledge of departmental 
resources ana <programs. The members of the advisory committee, 
established in section 2-109, are specifically directed to 
familiarize themselves with the problems of the department and 
persons in its custody, and this section allows them to fulfill 
that directive. 

Subsection (a) authorizes named officials to tour facil
ities at any "reasonable" time. The standard of "r,easonable
ness" must be evaluated in light of the special relationship of 
the specified officials to the department. Administrative con
venience alone should not be a sufficient reason to deny access 
to a facility under this subsectionnor would ~.tbe appropriate 
for" the director to establish in advance visiting hOt,lrs for the 
officials named in/this subsection. It is the intent of the 
subsection to authorize visits by the named officia.ls at their 
request unless some unsual circumstances make the visit unrea
sonable. For example, a director may be justified in denying 



38 

SECTION 2-104 

access to a facility during a riot or disorder. Nothing' {in this 
section limits. the authority of the director to regulate the man
ner of the visit or to impose reasonable conditions to protect 
the privacy of confined persons or the security of the facility. 
To the extent authorized by this Act, the director could require 
searches of public officials prior to a visit or limit the number 
of visitors in a facility at anyone time. 

The paragraph also authorizes the named officials to inter
view any w~11ing employee or confined person. This authority is 
another recog.nition of the special responsibility of the named 
officials for the nature and effectiveriess of the department's 
activities. 

The Nat'l Advisory Comm'n Correc. Stds. 5.9-5.10 recommend 
continuing judicial responsibility for confined persons and un
limited rights of facility visitation for sentencing judges. 
See also, ABA, Sentencing Alternatives and Procedures 7.4 (1968) 
TTecommending regular visitation of facilities by judges). See 
Ill. Stat. Ann. ch. 38, § 1003-·2-4 (Smith-Hurd 1973) (authorIZIng 
Governor to visit "as he deems fit"); Neb. Rev. Stat. § 83-186 
(Reissue 1976) (allowing official visits at anytime). 

Subsection(a)(2) authorizes other individuals and groups 
to visit facilities at reasonable times. The standard of "reason
ableness" in this subsection differs from that in subse-ction (a) (1) 
and must again be construed in relation to the interest of 
the visitor. Administrative convenience would be an approp~iate 
factor to consider in authorizing visits under this subsectl-on. 

Visits in facilities require a difficult balancing of the 
public's interest in viewing correctional programs and the con
fined person's interest in privacy. Some correctional adminis
trators believe that persons in custody should not be seen by the 
public. This results in an inaccurate view of prison life. On 
the other extreme, some visits are conducted without prior 
announcement. Prisoners are viewed in variou~ stages of ~ndress 
or while performing bodily functions. Subsectlon ~a)(3) does not 
purport to strike the balance for all situations; it is intended 
to emphasize that the issue does require a balancing and that a 
confined person's privacy interest should be considered. 

Subsection (b) requires an annual report to the Governor 
and subsection (c) requires the report to be made public. A 
suggestion to provide for an independent auditor of the depart
ment was rejected. The correctional mediator established in 
Article 4 serves that purpose for the most part. See ACA Comm'n 
on Accreditation, Standards for Adult' CorrectionalI11stitutions 
4023, 4025 (1977) (r.equiring public information program and bi
ennial reports on the correctional department to the public). 
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1 

2 

SECTION 2-105. [Programs and Services.] 

(a) The director shall provide access to programs 

3 and services to meet the needs of persons in the custody 

4 of " the department. 

5 (b) The director may contract with any individual 

6 or public or private agency or organization to provide pro-

7 grams or services to persons in th~ custody of the depart-

8 mente The contract shall permit the director to evaluate 

9 periodicially the programs or services and to cancel the 

10 contract whenever the programs or services are not satis-

11 factory. 

12 (c) The director shall avoid unnecessary duplica-

13 tion of programs or services available from other sources. 

COMMENT 
I , 

The section provides authority for a wide-range of progra~s 
and services to meet the needs of persomin the custody of the 
department. Altho~gh the sentencing provisions of the Act have 
eliminated rehabilitation as an appropriate factor in determining 
a sentence, the:self-initiated rehabilitation of offenders remains 
an impor~ant correctional goal. 

Subsection (b) recognizes the findings of the National 
Advisory Commission that corrections should more extensively 
utilize program resources from the community. The community can 
provide a much broader range of services than can be internally 
developed within a prison setting and often the programs are more 
directly related to free world needs. Nat'l Advisory Comm'n 
Correc. Stds. 7.3-7.4; ACA Comm'n on Accreditation, Standards 
for Adult Correctional Institutions 40l7-1~ (1977). 

Subsection (b) authorizes the department to contract for 
programs and services and to cancel the contract if the pro
grams or services are not satisfactory. It is expected that the 
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contractual terms will define in more precise language the 
standards used to determine whether the contact is being satis
factorily performed. and prevent exploitation of confined persons. 

1 

2 

3 

SECTION 2-106. [Coordination Within Department.] 

'In order to avoid lllll1e~essCl:ry duplication the director. may: 

(1) require one division,to provide programs, 

4 services, and facilities to persons in the custody of 

5 another division; and 

6 (2) appoint one person to head more than one 

7 division. 

COMMENT 

This section is designed to alleviate unnecessary duplica
tion. In smaller states, the population subject to the depart
ment's custody may not warrant even the minimal bureaucratic 
structure established by this Act. In those cases the director 
may require one division to provide services to persons in another 
division and may ~ppoint one person to head more than one division. 
The divisions would still be retained for purposes of separation 
of classes of persons subj ect to the d'epartment' s custody. 

In all states it may be appropriate for divisions to share 
responsibility for a facility or program. A half-way house may 
be suitable for persons in both the division of'jail admini~tra
tion and the division of community-based services. The director 
is authorized by this section to give administrative control of 
the half-way house to one division and authorize its use by per
sons in more than one division. This section, however, would not 
authorize the housing together of different classes of persons 
if prohibited by some other section of this Act. . 

A person appointed to more than one pO,si tion still would be 
required to meet the qualifications established for both positions. 
One person could likely qualify for the associ~te director position 
in both the jail administration and facility-based divisions. 
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Subject 

2 to other provisions of l,aw, the director may 

3 apply for, acc~pt, receive, and use, for and on behalf 

4_ of the State, any money, goods, or services given by any 

5 source for purposes consistent with the responsibilities 

6 of the department and may agree to covenants, terms, and 

7 conditions the director considers necessary or desirable. 

COMMENT 

This section allows the director to apply for and accept 
gifts and grants from any source. The phrase "subject to other 
provisions of law" is intended to incorporate any other state 
provision that limits the rights of a governmental official to 
obligate the state to matching payments or other allocations of 
resources. Many states require all grant applications to be 
signed by the Governor and nothing in this section would limit 
the force of such a provision. 

1 

2 

SECTION 2-108. [Employment and Training.] 

(a) The director shall adopt measures governing the 

3 employment, training, and promotion of employees of the 

4 department. The measures shall prescribe: 

5 (1) qualifications for the various pos~tions 

6 within the department; 
- ~ 

7 (2) for each position, initial training and 

8 ~ducational requirements to be completed within one year 

9 after initial employment by the department; and 

10 (3) for each position; training and f.)ducational 

11 requirements to be completed annually and additional training 
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12 and educational requirements for promotion within the 

13 department. 

14 (b) A person may not be employed, promoted, or 

15 retained by the department unless he complies with the 

16 measures adopted pursuant to subsection (a). Those measures 

17 

18 

19 

20 

21 

22 

23 

24 

are in addition to rules or other provisions of law gener

ally applicable to the employment, training, promotion, and 

retention of state employees. 

(e) Notwithstanding any other provision of law: 

(1) a person may not be denied employment with

in the department solely because of the fact of prior con

viction; and 

(2) a person may not be denied a position with-

25 in the department solely because of a sexual difference 

26 from the persons supervised or assisted. 

27 (d) The director s;lall: 

28 (1) assure the availability of appropriate 

29 training programs; 

30 (2) consult and cooperate with educationa'l insti-

31 tutions for the development of general and specialized courses 

32 of study for employees of the department; 

33 (3) 'consult and cooperate with other departments 

34 and agencies concerned with the employment or training of 

35 employees of the department; and 
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36 (4) develop a plan for the recruitment and 

37 employment of persons of the same race or national origin 

38 as persons in the custody of the department. 

39 (e) The director may make loans, for the purpose 

40 of academic study or training in fields relating to correc-

41 tions, to employees of the department or applicants for 

42 employment, and may grant leaves of absences to employees. 

43 The director shall establish rules for conditions and awards 

44 of the loans, which may include a provision forgiving the loan 

45 on condition that the recipient work for the department for 

46 a stated period after completion of his study or training. 

47 (f) [Measures adopted pursuant to this section must 

48 be adopted in accordance with procedures for the adoption of 

49 rules governing similar rules for employees of other state 

SO agencies.] 

COMMENT 

The section requires the director to adopt rules relating 
to the employment, training, and promotion of employees. Subsec
tion (b) provides that compliance with the rules established by 
the director is a condition of employment and is in addition to 
compliance with other applii::.able rules. These rules would either 
supplement or be incorporated within existing civil service OA 
personnel systems. In a few states where civil service systems 
may be constitutionally exclusive, this sec~ion may have to be 
modified or removed. 

The development of both in-service and training programs 
is a critical need in correctional departments. In 1968 the ......•• 
Joint Commission on Correctional Manpower and Training discovered 
that over 70 percent of persons working in correcti~Qns at all 
levels did not participate in academic or training programs. The 
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National Advisory Commission noted some improvement with the 
development of federal funding programs for training. Nat'l 
Advisory Comm'n Correc. ch. 14. 

The Act does not establish educational or other require
ments for employment in corrections. Statutorily created employ
ment requirements are often too rigid to accommodate experimental 
programs and, particularly in a correctional context, are diffi
cult to formulate. See H. Perlman, Legislating for Correctional 
Line Officer Education and Training (lg73). 

Subsection (c) (1) prevents discrimination against ex
offenders in employment by the department. The provision does 
not prevent the department from considering the underlying factual 
basis for the past conviction but does prohibit a general policy 
against hiring persons with past convictions. The Joint Commis
sion found in 1969 that half of all correctional personnel had 
objection to hiring ex-offenders. Other sections of this Act and 
several state codes have provisions prohibi:f:ing governmental 
agencies generally from discriminating in employment on the basis 
of past convictions. Correctional administrators have worked hard 
to break down barriers to employment by private enterprise for 
ex-offenders. The Act recognizes that corrections itself should 
also be willing to hire ex-offenders. There is also some evidence 
to suggest that ex-offenders can be particularly effective in some 
correctional roles. See Joint Comm'n on Correctional Manpower & 
Training, Offenders as-a Correctional Manpower Resource (1968). 
See also Na.t'l Advisory Comm'n Correc. Std. 14.4 (recommending a 
stanaara consistent with this provision and noting that "New York, 
California, Washington, Illinois, and other States pioneered in 
the use of offenders and ex-offenders in correctional work"). See 
Section 4-1005 of this Act preventing discrimination against ex---
offenders in employment. The direct relationship test in that 
section would govern hiring in the department. 

Correctional facilities traditionally have been sexually 
segregated and this fact is reflected in employment patterns 
throughout correctional systems. A Louis Harris survey in 1968 
discovered that only 12 percent of the correctional workforce 
was female. Recently the Federal Bureau of Prisons and some 
state systems 'have employed increasing numbers of women as line 
officers within male facilities. And the National Advisory Com
mission recommended that more women be hired "for all types of 
positions in correctioD$." Nat'l Advisory Comm'n Corree. Std. 
14.3. Correctional agencies ~re subject to the federal statutory 
prohibitions against sexua.l discrimination in hiring. Subsection 
(c) (2) announCE~S a legislative determination that the sex of per
sons being supervised is not a relevant criteria in determining 
whether some differences in employment patterns are justified. 
The subsection would not prohibit attempts to protect the privacy 
of persons in custody to the extent they do not prevent the hiring 
of employees of a given sex. This section is consistent with the 
position of the American Correctional Association's accreditation 
standards. ACA Comm'n on AccreditHtion, Standards for Adult 
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Correctional Institutions 4062 (1977) ("Men and women should, 
nave equal opportunities to compete for any position within the 
institution.") 

. Subsection (d) requires the director to undertake certain 
activities to improve the training and recruitment of correc
tional employees. Paragraph (4) requires the development of a 
plan 'for the recruitment of persons of the same race as persons 
in the custody of the department. The paragraph does not require 

.an "affirmative action" program or direct the hiring of a set 
ratio of employees from racial groups represented in the custodial 
population. However, it is recognized that while minority groups 
are heavily represented in prison populations, they have only 
recently been included in the ranks .9f correctional staff. See 
generally, ACA Comm'n on AccreditatiOn, Standards for Adult Cor
rectional Institutions 4088-4104 (1977). 

Subsection (e) authorizes the use of forgiveable loans and 
leaves of absence as devices for increasing the academic and 
training levels of, correctional staff. The provision is modeled 
after the "LEEP" program administered by the Law Enforcement 
Assistance Administration and Ill. Ann. Stat. ch. 38 § 1003-2-7 
(Smith-Hurd 1973). . 

1 SECTION 2-109. [Advisory Committee.] 

2 (a) A department of corrections advisory committee 

3 is created to advise the director concerning the policies 

4 and prastices of the department. It consists, of 9 

5 members appointed by the [Governor] who have an interest; in 

6 or knowledge of corrections. Members of the committee 

7 shall serve staggered terms of [6;4] years. 

8 (b) The committee shall elect a chairman from among 

9 its members and meet quarterly and at other times at the 

10 call of the chairman. Members of the committee shall serve 

11 wi thout compensation but are entitled to be reimbursed for expenses 

12 'necessarily incurred in the performance of their duties. 

13 (c) The director annually shall report to the com-

14 mit tee on the policies and practices of the department. The 
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15 members of the committee shall t~ke appropriate steps to 

16 familiarize themselves with the problems and concerns of 

17 the department and persons in its custody and make recom-

18 mendations to the director related thereto. 

COMMENT 

The section establishes a committee appointed by the 
Governor to advise the director of corrections. The committee 
is a device to enhance public participation in the affairs of 
the department. The committee does not have po1icymaking powers 
but is entitled to an annual report from the director and is 
instructed to familiarize itself with the problems of the depart
ment and persons in its custody. To a large extent the effec
tiveness of an advisory committee and the exact role it will play 
will be determined by the director and the appointed members. 
On the one hand, some directors may utilize the committee as a 
sounding board for new policies and for support with the public 
and the legislature. In other situations,' the committee might be 
more an advocate of the interest of persons in the custody of the 
department. Either role can have significant advantages. ( 

The section does not specify the type of persons who should 
be included on the committee. It is intented that the committee 
should be heavily weighted with members from the public-at-large 
rather than public officials. States may also wish to experiment 
with the appointment' of ex-offenders to the committee,/ The phrase 
"int'erest in" is not meant to require evidence of a previous 
interest but only an interest contemporaneous with the persons' 
appOiintment. 

1 SECTION 2-110. [Records. ] The director shall 

2 establish and maintain a central file on each person in the 

3 custody of the departm~nt. l£ available and appropriate, 

4 each file shall include; 

5 (1) th.e presentence report, the record of th'(·', 
. 

6 sentenc~ng hearing, and other information from the sentenc-

7 ing court; 
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9 

10 

(2) the admission summary; 
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(3) the classification report and recommendations; 

(4) official records of conviction and commit-

11 ment as well as any earlier criminal record; 

12 (5) reports of disciplinary infractions and 

13 dispositions; 

14 

15 

(6) progress reports and orientation reports; 

(7) other pertinent data about background, 

16 conduct, associations, and family relationships; and 

17 (8) an index/of the nature and location of all 

18 other information about ,the person maintained by the depart-

19 ment other than incidental references to the person in files 

20 not directly related to him. 

COMMENT 

This section establishes a central file for each person in 
the custody of the department. For similar provisions, see Neb. 
Rev. Stat. § 83-178 (Reissue 1976); Model Penal Code § 304.3. 
The file must include all 'information about the person or an index 
indicating where additional information is kept. The section does 
not prohibit the decentralization of files or the maintenance of 
duplicate files. It does require that there be one fi1~ or source 
that indicates the entire scope of information maintained. 

The purpose of a central file is to insure informed decisions 
about persons in the custody of the department and to facilitate 
the implementation of Sections 4-120 and 4-121. These latter sec
tions delineate the right of a person to have access to his own 
files. 

Paragraph (1) includes the presentence report and the record 
of the sentencing hearing. Section 3-206 (e) requires these rec
ords to be transmitted to the department. 

Paragraph (8) provides for the index in lieu of the actual 
information. The language "nature and location" of other informa
tion would suggest that the central file indicate that medical 

II 
/' /! 

i/ 
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records are kept at the facility hospital or that work records 
are kept at the office of the director of prison industries. 
The last clause of the paragraph is to insure that each file 
need not index every incidental reference regarding a person. 
Such incidental references in all likelihood would not be con
sidered "about the peson" so long as they are not relevant to 
the department's decision-making process. For example, a casual 
reference to one offender during a disciplinary proceeding of 
another offender would not need to be indexed in the former's 
file. However, if that reference led to subsequent investigation 
of him or his direct involvement in the proceeding where his own 
actions were at issue, the material should be placed in his file 
as well. 

The section is consistent with ACA Comm'n on Accreditation, 
Standards for Adult Correctional Institutions 4130-39 (1977). 
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SECTION 2-201. [Division of Community-Based Services; 

2 Creation.] The division of community-based services is 

3 created within the department. It shall administer pro-

4 grams, services, and facilities for: 

5 (1) peTsons sentenced or transferred to its 

6 custody; 

7 (2) persons released before trial whenever super-

8 vision r~ a condition of release and a court or prosecuting 

9 attorney requests the department to participate; and 

10 (3) victims of criminal offenses as' authorized 

11 by Article 5. 

COMMENT 

This section establishes the division of community-based 
services whicW is responsible for correctional programs that take 
place within the community as distinguished from those that occur 
within a correctional facility. The major responsibility of the 
division is the supervision of persons sentenced to community 
supervision, this Act's counterpart to traditional probation. 

The division may also administer some facilities, such as 
half-way houses or other forms of community correctional centers, 
that provide only minimal custody and operate in the community. 
The Act contemplates the division will have facilities to provide 
custodial care for some individuals sentenced to split-sentences 
under Section 3-503 and periodic confinement under Section 3-506:. 
Section 4-407 also authorizes the transfer of a person sentenced 
to continuous confinement from the division of facility-based 
services to the division of community-based services during his 
last 90 days of confinement in order to facilitate his adjustment 

i~ 
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to the free society. Section 2-106 would authorize the director 
to utilize facilities in other divisions, i.e. jails, for this 
purpose as well. 

The language in paragraph (1), "sentenced, committed, or 
transferred" is intended to include any person who is in the 
division's custody. 

Paragraph (2) refers to conditional bail release programs 
and pretrial diversion programs involving community supervision. 
Courts or prosecuting attorneys operating such programs are author
ized to request the division to provide supervision to persons in 
these programs. The nature and .condi tions of the supervision would 
be governed by those programs and not by the provisions of this Act. 

Article 5 provides authority for programs to 
assist the victims of crime in relation to the criminal process. 
The division is authorized by paragraph (3) to provide these 
services. 

I SECTION 2-202. [Associate Director for Community-Based 

2 Services. ] The director shall appo~nt and may remove lin 

3 accordance with law an associate director of corrections for 

4 "community-based services who has appropriate experience in 

5 corrections or training in a relevant discipline at an 

6 accredited college or university. 

I SECTION 2 - 203. [.Duties of Associate Director.] Subj ect 

2 to approval·of the director, the associate director shall: 

3 

4 

(1) administer the division; 

(2) adopt rules and other measures relating to 

5 the division; 

6 (3) a~point, and he may remove in accordance 

7 wi th ~.~w, communi ty- service officers, deputy officers, if 
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9 

10 

11 
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requir;,ed, and other employees required to provide adequate 

supetv~si};>n and assistance to persons in the custody of 
\"" 

the (Hvi,~5ion· 
,v' r ' 

(4) appoint, and he may remove in accordance 

12 with law, the chief executive officer of each facility or 

13 program within the division and other employees a.nd delegate 

14 to them appropriate powers and duties; 

15 (5) evaluate and improve the effectiveness of 

16 the personnel, programs, services, and facilities of the 

17 division; 

18 (6) develop programs, services, and facilities 

19 to meet the needs of persons in the custody of the division 

20 a~d victims; 

21 (7) acquire and utilize community resources and 

22 social services for the benefit of persons in the custody of 

23 the division and victims; and 

24 (8) exercise all powers and perform all duties 

25 necessary and proper in discharging his responsibilities. 

COMMENT 

\ 

This section lists specific duties of the associate director 
of the division of community-based services. He is given broad 
authority in paragraphs (1) and (8); the additional specific duties 
listed are not intended to limit his authority but to emphasize 
and give legislative support for the conduct of certain activities. 
The associate director may also be delegated specific functions by 
the director of corrections. 
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1 

2 

3 

SECTION 2-204. [Powers of Community Service 9fficers.] 

(a) A community service officer shall: 

(1) assist and supervise persons in the custody 

4 of the division; 

S (2) make reports required by a sentencing court 

6 to determine the effectiveness of a program of the division 

7 or the progress of an individual participant in a program; 

8 and 

9 (3) exercise all powers and perform all duties 

10 necessary and proper in discharging his responsibilities. 

11 (b) A community service officer may not arrest a per-

12 son under his supervision except to the extent private citi-

13 zens may make arrests. 

COMMENT 

Community service officers are comparable to probation offi
cers ,in traditional systems. However, the functions of pre-sen
tence -investigations and field supervision, usually the respons
ibility of a single officer, are separated under the Act. Studies 
have demonstrated that where both functions are combined, the pre
sentence investigations are generally given priority and interfere 
with field superivison. D. Glaser, The Effectiveness of a Prison 
and Parole System 442-48 (1964). In addition, $upervision of 
persons in the community is comparable to a custodi~l function and 
should be administered by the unified correctional agency. Pre
sentence investigation is more closely related to the judicial sen
tencing function, and the relationship between the pre-sentence 
investigator and the sentencing judge should be one of trust and 
confidence. Although the Act does not prevent one officer from 
performing both functions, the separate treatment of the two func
tions in the Act is intended to suggest consideration of creating 
two separate classes of staff. Pre-sentence service officers are 
authorized by Section 3-201. 
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Subsection (b) insures that community service officers do 
not function as auxiliary police ,officers. It has been demon
strated that surveillance and couhseling roles. cannot be success
fully performed by the same individual at the same time. Nat'l 
Advisory Comm'n Correc. Std. 12.7; Studt, Surveillance and Service 
in Parole (1972). The subsection deprives these officers of the 
arrest powers of a law enforcement officer and emphasizes their 
counseling role. 
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PART 3 
FACILITY-BASED SERVICES 

1 SECTION 2-301. [Division of Facility-Based Services; 

2 Creation.] The division of facility-based services is created 

3 within the dep~~tment. It shall administer programs, ser-

4 vices, and facilities for: 

5 (1) offenders convicted of felonies and sentenced 

6 to terms of continuous confinement; and 

7 (2) persons sentenced, committed, or transferred 

8 to its custody. 

COMMENT 

This section establishes the division of facility-based 
services which is responsible for administering facilit.ies for 
long-term offenders. It is also possible that periodically other 
persons will be subject to the division's custody. The phrase 
"sentenced, committed, or transferred" is intended to include 
any person who is in the division's custody. 

1 SECTION 2-302. [Associate Director; Appointment.] 

2 The director shall appoint, and he may remove in accord-

3 ance with law, an associate director of corrections for 

4 facility-based services who has appropriate experience in 

5 corrections or training in a relevant discipline at an 

6 accredited college or university. 
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1 SECTION 2-303. [Duties of Associate Director.] 

2 Subject to approval of the director, the associate 

3 director shall: 

4 

5 

(1) a'dminister the division; 

(2) adopt rules and other measures relating 

6 to the division; 

7 (3) appoint, and he may remove in accordance 

8 with law, the chief executive officer of each facility 

9 or program within the division and other employees and 

10 delegate to them appropriate powers and duties; 

11 (4) evaluate and improve the effectiveness of 

12 the personnel, programs, services, and facilities of the 

13 divis~.on; 

14 (~) .deve1op programs, services, and facilities 

15 to meet the needs of persons in the custody of the division; 

16 (6) acquire and utilize community resources 

17 and social services for the benefit of persons in custody 

18 of the division; and 

19 (7) exercise all powers and perform all duties 

20 necessary and proper in discharging his responsibilities. 

COMMENT 

This section lists specific duties of the associate director 
of the division of facility-based services. He is given broad 
authority in paragraphs (1) and (7);, the additional specific 
duties listed are not intended to limit his authority but to em
phasize and give legislativ:",j support for the conduct of certain 
activities. The associate director may also be delegated specific 
functions by the direc.tor of corrections. 
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PART 4 
JAIL ADMINISTRATION 

1 SECTION 2 - 401. [Division of Jail Administration.] 

2 The division of jail administration is created 

3 wi thin the department. It shall .administer programs, ser-

4 vices, and facilities for: 

5 (1) offendeJ~ convicted of misdemeanors and 

6 sentenced to terms of continuous confinement; 

7 

8 

(2) pretrial detainees; and 

(3) persons sentenced, committed, or trans-

9 ferred to its custody. 

COMMENT 

The local j ail has long been recognized as one of the most 
intractable elements of the correctional system. Many have rec
ommended the state assumption of responsibility for these facil
ities as a necessary first step in reforming the jail. Nat'l 
Advisory Comm'n.,§ 9.2. President's Comm'n on Law Enforcement at 
178. At least six states have assumed responsibility for local 
misdemeanant and pretrial detention facilities. ACA Directory 
(Alaska, Connecticut, Delaware, North Carolina, Rhode Island, 
Vermont) . 

State control of jails introduces substantial flexibility 
into the correctional system. It allows transfer and separation 
of different types of prisoners, the development of programs on 
an efficient scale, and the coordination and efficient use of 
correctional resources. The 1972 survey of local jails conducted 
for the Law Enforcement Assistance Administration counted 3,921 
j ails of which 2,901 had fewer tha.n 21 inmates. More dramatic, 
most jails did not provide basic program or personnel resources. 
The table below is constructed from the 1972 surveYi 



Number of jails out of 3,921 without the following: 

Resource 

Drunk tank 
'Medical facility 
Exercise yard 
Federally funded rehabilitation programs 
Any rehabilitative programs 

Number 

(\210 
3,380 
3,278 
3,446 
1,276 
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At the time the survey was taken there were 141,588 persons 
confined in local jails. 

This section establishes the division of jail administra
tion to administer what are now known in most states as local 
jails. The division's authority extends over misdemeanants sen
tenced to continuous confinement, pretrial detainees, and other 
persons, such as material witnesses and prisoners from other 
jurisdictions in transit, who may temporarily be subject to the 
division's custody. Section 4-407 also allows the director to 
transfer some felons to these jails during the last 90 days of 
their sentence to facilitate release assistance programs. 

1 

[The following optional section is provided ior 
states that prefer not to bring local jails within 
a unified state department of corrections. The sec
tion would be substituted for the entire Part 4 of 
Article 2.] 

[SECTION 2-401. (Facilities Operated by Local 

2 Governments.] 

3 (a) This Act does not prevent political subdivisions 

4 of the State from maintaining and administering local facil-

5 ities for persons convicted of misdemeanors or pretrial 

6 detainees and temporary holding facilities for the short-

7 term custody of persons held immediately following arrest 

8 and before [pretrial release or bail hearing]. 
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9 (b) The director may contract with a political 

10 subdivision or a combination of subdivisions to maintain 

11 and administer on their behalf a local facility listed in 

12 subsection (a). The subdivision or subdivisions shall 

13 bear the costs associated with the facility. 

14 

15 

(c) The director shall: 

(1) upon the reqm>$t of local officials, 

16 provi4e assistance with respect to the construction, main-

17 tenance, administration, and personnel of local facilities; 

18 (2) establish standards for the construction, 

19 maintenance, administration, and personnel of local facil-

20 ities and procedures for enforcement of the standards; 

21 

22 

(3) periodically inspect local facilities; 

(4) certify local facilities meeting these 

23 standards; and 

24 (5) establish standards and procedures for 

25 the temporary certification of holding facilities to accom-

26 modate an unusually large number of persons confined a? a 

27 result of riot or other disorder. 
, 

28 (d) A person may not be confined in a local facility 

29 unless it is certified by the director as meeting the stan-

30 dards established pursuant to this section. The director 

31 may obtain an order from the [appropriate court] enjoining 

32 use of a facility that is not certified. 



33 (e) 
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The director may adopt rules exempting a 

34 local facility from specific provisions of Article 4. 

35 Unless a local facility is exempted, Article 4 

36 applies, and for that purpose a person confined therein is 

31 considered to be a "confined person" J 

COMMENT 

A major recommendation of this Act is the unification of 
local jails within a unified state department of corrections. 
However? it is recognized that this issue may be politically 
troublesome in some states. This section is an opti0.:al provi
sion to insure that should the principal recommendation of uni
fication not be adopted, local facilities will not be completely 
without some form of state supervision. 

The term "local facility" is used throughout to re-
fer ~facilities maintained by political subdivisions. The 
definition of "facility" in Section 1-101 is limited to those 
maintained and admini.~tered by the department. 

~ ~ 

1 

2 

- , 

; SECTION 2,-402. [Associate Director _ for Jail !iAdminis-

trat;on. J - The.director sh~ll appoint, and he may remove 
..... . , 

3 in a~cordance with law, an associate director of corrections 

4 for ~ail administration who has appropriate experience in . 
5 corrections or training in a relevant discipline at an 

6 accredited college or university. 

1 SECTION 2-403. [Duties of Associate Director.] 

2 Subject to approval of the director, the associate 

3 director shall: 
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4 

5 

(1) administer the division; 

(2) adopt rules and other measures relating 

6 to the division; 

7 (3) classify each facility or part of each 

8 facility within the division as a place of confinement for 

9 offenders or pretrial detainees or as a holding facility 

10 administered on behalf of a political subdivision of the 

11 State; 

12 (4) appoint, and he may remove in accordance 

13 with law, the chief executive officer of each facility or 

14 program within the division and other employees and dele-

15 gate to them appropriate powers and duties; 

16 .(5) evaluate and improve the effectiveness of 

17 the personnel, programs, services, and facilities of the 

18 division; 

19 (6) develop programs, services, and facilities 
~ 

20 to meet the:needs of persons in the custody of the division; 

21 (7) acquir~ and utilize community resources 

22 and social services for the benefit of persons i~ the cus-

23 tody of the division; and 

24 (8) exercise all powers and perf~rm all duties 

25 necessary and proper in discharging his responsibilities. 

COMMENT 

This section specifies the duties of the associate director. 
Paragraphs (1) and (8) give him broad authority; the listing of 
specific duties in the section is not intended to limit that 
authority but to emphasize and give legislative support to certain 
activities. 
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Paragraph (3) authorizes the associate director to'class
ify the various types of facilities within the division. 
Section 4-407. requires in most instances the separation of pre
trial detainees from offenders. And Section 2-404 authorizes 
the department to operate temporary holding facilities on be-
half of local political subdivisions. Paragraph (3) authorizes 
the associate director to designate a facility as either a pre
trial detention facility, a facility for persons already sentenced 
to confinement, or a temporaryholding facility. The associate . 
director could also designate a part of a facility as a pretrial 
detention facility and another part of the same facility as avail
able for housing misdemeanants. 

1 

2 

SECTION 2-404. [Temporary Holding Facilities11 

(a) This Act does not prevent political subdivisions 

3 of the State from maintaining and administering temporary 

4 holding facilities for the short-term custody of persons 

5 held immediately following arrest and before [pretrial 

6 release or bail hearing]. 

7 (b) If a state detention facility is not reasonably 

8 accessible, temp0rary holding facilities may be used to 

9 confine persons needed in a locality for a continuing inves-

10 tigation or a trial. 

11 (c) The associate director may contract with a poli-

12 tical subdivision or a combination of subdivisions to main-

13 tain and administer on their behalf a temporary holding 

14 facility. The subdivision or subdivisions shall bear the 

15 costs associated with the facility. 

16 

17 

Cd) The associate director shall: 

(1) provide, upon the request of local officials, 

18 assistance with respect to the construction, maintenance, 
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19 and administration of temporary holding facilities;' 

20 (2) establish standards for the construction, 

21 maintenance, administration, arid personnel of tempo~ary 

22 holding facilities and procedures for enforcement of the 

23 standards; 

24 (3) periodically inspect temporary holding 

25 facilities; 

26 (4) certify temporary holding facilities 

27 meeting these standards; and 

28 (5) establish standards and procedures for 

29 the temporary certification of holding facilities to accom-

30 modate an unusually large number of persons confined as a 

31 result of riot or other disorder. 

32 (e) A person may not be confined in a temporary 

33 holding facility unless it is certified by the associate 

34 director as meeting the standards established by the asso~ 

35 ciate director. The associate director may obtain an order 

36 from the [appropriate court] enjoining use of a facility 

37 that is not certified. 

COMMENT 

In most states the law enforcement functions are retained 
at the city or county level. Most police departments require a 
"lock-up" or other detention capability for persons immediately 
following arrest. A particular local jurisdiction mayor may 
not have access to a state operated jail. This section authorizes 
local subdivi.sions or government to operate a temporary holding 
facility for persons after arrest but before they are arraigned 
or otherwise given an opportunity for pretrial release. 
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Subsection (b) also allows confinement in holding facil
ities of persons needed in a locality for a law enforcement 
purpose where no j ail is re'asonably available. 

Subsection (c) provides that a local jurisdiction that 
needs a holding facility may contract with the department to 
provide one in the locality. In localities where there 
already exists a state facility that facility could be utilized 
without charge. There is nothing to prevent the director from 
establishing facilities in jurisdictions which could serve the 
purpose of a temporary holding facility. This subsection would 
only apply where the director did not deem it important to estab
lish a. state facility but the subdivision wanted one anyway. 

Subsection Cd) provides for statewide standards, inspec
tion, and certification of local holding facilities to insure 
they meet minimal standards. Most states have some form of state 
inspection or standards for local jails. See ABA Commln on 
Correctional Facilities & Services, Survey and Handbook on State 
Standards and Inspection Legislation for Jails and Juvenile Deten
tion Facilities (3d ed. 1974). Other proposed acts have made 
comparable proposals. Advisory Commln on Intergovernmental 
Relations, State Department of Correction Act J § 4 (1971); Model 
Penal Code, §§ 303.1, 401.11; Standard Ac~ § 3. Since the provi
sion only applies to temponary holding facilities, elaborate 
enforcement mechanisms are not provided. 

Subsection (d)C5) is designed to accommodate the infrequent 
but real problem of a temporary lal~ge influx of detained persons. 
This subsection allows the adoption of a procedure for the imme
diate temporary certification of a facility by the associate 
director. Some situations have required the use of schools or 
other large halls for temporary detention. This provision will 
allow some external review of the arrangements made in emergency 
situations. 

1 

2 

[SECTION 2-405. [Transition to State Contro1.] 

Ca) Within S,years after the effective date of 

3 this Act, sole responsibility for the care, custody, and 

4 treatment of offenders sentenced to' confinement or commu-

5 nity supervision and pretrial detainees ~ust be trans-

6 ferred to the State. The associate director of 
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7 corrections for jail administration shall develop a plan 

8 for the orderly transfer of functions to the State. The 

9 plan must: 

10 (1) include a timetable for implementing this 

11 section; 

12 (2) detail the financial resources required 

13 for implementation; 

14 (3) describe the extent to which existing 

15 facilities maintained by political subdivisions will be 

16 integrated into the department of corrections and the extent 

17 to which regional facilities will be established; 

18 (4) describe the way in which programs, ser-

19 vices, and facilities for short-term offenders will be 

20 integrated with existing or projected programs, services, 

21 and facilities for long-term offenders; and "' 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

. ! (5) make recommendations for additional legis

lation necessary to fully implement this section. 

(b) In developing the plan, the associate director 

shall consult with representatives of political subdivisions. 

(c) Within one year after the effective date of this 

Act, the associate director shall submit the plan to the 

Governor and the [Legislature, General Assembly]. One year 

after submission of the plan, the director may exercise all 

powers and perform all duties necessary to implement the plan. 

(d) All officials of the State and its political 
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32 subdivisions shall cooperate with the associate director 

33 in developing the plan required by this section and comply 

34 with the requests of the associate director necessary to 

35 implement the plan. 

36 (e) Notwithstanding any other provision of law, the 

37 associate director may assume responsibility for a facility 

38 administered by a political subdivision at any time funds 

39 are available and the affected poJitical subdivision agrees. 

40 (f) As long as a facility remains under the control 

41 of a political subdivision, it may: 

42 (1) receive offenders on behalf of t~e depart-

43 ment in order to establish the date on which a sentence to 

44 confinement commences; 

45 (2) confine persons from the jurisdiction served 

46 by the' facility before the effeictive date of this Act; and 
~ 

47 

48 

(3) c;nfine pe~so~s from other jurisdictions if 
. ; 

the chi~f executive officer of the facility agrees, in which . 
49 case<th~ director may compensate the politica.l subdivision 

50 for the cost of the confinement. 

51 (g) The director may adopt rules exempting a facility 

52 administered by a politic;l subdivision from specific pro-

53 visions of Article 4. Unless a. facility is exempted, 

~4 Article 4 applies, and for that pur·pose a person confined 

55 therein is a "confined person. ':J 
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COMMENT 

In most states, misdemeanant jails and pretrial detention 
facilities are operated by counties or municipalities. The Act 
adopts a unified correctional system placing all correctional 
facilities in a state agency. This section provides for a grad
ual transition from shared correctional responsibility to a state 
system. States that have already taken responsibility for local 
jails can eliminate this section. In some states a transition 
period may not be needed. Elimination of this section would pro
vide a unified system upon the effective date of this Act. 

The gradual transition allows proper planning. Each local 
facility may be unique; outstanding financial obligations, per
sonnel contracts or agreements, and other arrangements may differ 
from jurisduction to jurisdiction. It would be very difficult 
to direct the process of transition by specific legislation. 
This section requires the associate director to develop a trans
ition plan in which he would be able to provide for each particular 
problem. . 

The de~ails of this plan would automatically 
tive one year after submission to the legislature. 
provide an opportunity for legislative override or 
of the proposed plan. 

become effec
This would 

alteration 

Subsection (e) allows' the director to assume 
responsibility for some local facilities where resources are ade
quate and the local jurisdiction agrees. The director would not 
have to wait for completion of the plan ~nder this section. 
Indeed this section' would, authorize a pi1.'9t project to acquire 
experience for development of the plan. I 

Subsections (f) and (g) allow for the gradual implementa
tion of the provisions of this Act during the transition period 

'from local facilities to universal state control. Under" the 
Act, a sentence to confinement begins on t~e date the offender 
is received by the department. Subsection (f) (1) insures that 
the sentence ~ommences even though the offender may be sent to 
a facility still remaining under the control of a political 
subdivision. Subsections (f) (2) and (3) grant authority for 
jails under local control to continue to house prisoners. The 
sentencing provi~ions of the Act direct that all persons sen
tenced to confinement be sent to one of the divisions of the 
department and,'technically, these local j ails would not be 
included duringi the transition period. On the other hand, a local 
political subd£vision should not be forced to house prisoners 
from other political subdivisions as long as it continues to 
bear the cost of the facility. 
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Subsection (g) allows the director to exempt a local facil
ity from the provisions of Article 4. The Act is drafted with 
definitions referring to persons in the custody of the department, 
and during the transition period persons housed in a local facil
ity technically would not be included. On the other hand, during 
the transition there would be no other provisions governing the 
treatment of persons confined in local facilities. Persons in 
these latter facilities should not be placed in a position of 
significantly less statutory protection than those sent to state 
facilities. However, there may be some provisions that would not 
be appropriately implemented in all existing local facilities. 
Subsection (g) seeks to accommodate these various interests during 
the transition period. Once the facility is administered by the 
department, all of the provisions of this Act would apply. 
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PART 5 
CORRECTIONAL MEDICAL SERVICES 

1 SECTION 2 - 501. [Division of Correctional Medical 

2 Services; Creation.] 

3 (a) A' division of correctional medical services 

4 is created within the department. It shall provide medi-

5 cal care to confined persons. 

6 (b) As used in this Part, "medical care" includes 

7 the diagnosis or treatment of physical, dental ,mI. mental 

8 health problems. 

COMMENT 

The common law long recognized, because a prisoner cannot 
provide or obtain his own. medical treatment, that there is. an 
obligation upon the state to provide it for him. See e.g., 
Spicer v. Williamson, 191 N.C. 487, 132 S.E. 291 (1926); See 
~enera11y Alexander, The Ca tive Patient: The Treatment oIlHea1th 
Problems in American Prisons, C1ear1ng ouse Rev. 16 1 J 

Neisser, Is There a Doctor in the Joint? The Search for Consti
tutional Standards for Prison Health Care, 63 Va. L. Rev. 921 
(1971); See also Brabson v. Wilkins, 45 Misc. 2d 286, 256 N.Y.S. 
2d 693 (Sup.~ 1965). Virtually every state provides specific 
legislation protecting the rights of prisoners to reasonable 
medical treatment., See~., Alaska Stat. §! 33.30.050 (1975); 
Kan. Stat. § 75-5249-rsupp. 1976); Neb. Rev. Stat. § 83-181 
(Reissue 1976). The principle has been recognized by every 
recent analysis of corrections. See~, ACA Manual at 436; 
Nat'l Advisory Comm'n Correc. Std. 2.6 (1973); Ise1e, Constitu
tional Issues of the Prisoner's Right to Health Care (1977); 
ABA Joint Committee § 5.1. The Supreme Court has held that the 
obligation is recognized so universally that the imfliction of 
"such unnecessary suffering" as would occur if there were no 
such care would violate the Eighth Amendment to the Constitution. 
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Estell~ v. Gamble, 429 U.S. 97, 103 (1976). As Mr. Justice 
Ma'rshall, writing for the maj ori ty in that' opinion, stated, 
"An inmate must rely on prison authorities to treat his medi
cal needs; if the authorities fail to do so, those needs will 
not be met .... The infliction of such unnecessary suffering 
is inconsistent with contemporary standards of decency .... " 
Id. The Court proceeded to hold that "deliberate indifference" 
to the medical needs of a prisoner would result in personal 
liability on the part of those who ignore the need. Id. at 104. 
Cf. Annot. 28 A.L.R. Fed. 279 (1976). Although Justice Marshall 
Interestingly rested the rationale of Estelle upon the eighth 
amendment, which applies only to convicted persons, there is no 
doubt that similar reasoning applies to pretrial detainees 
under the fifth amendment. See,~., Anderson v. Nosser, 456 
F. 2d 835 (5th Cir. 1972) cert. aenied 409 U. S. 848 (1972). 
Cf. Johnson v. Glick, 481 ~ 1028 (2d Cir. 1973) cert. denied 
414 U.S. 1033 (1973). 

This provision places the responsibility for providing 
the services, or access to the services, upon the department of 
corrections, but the director of that department, or of the 
division of medical services, may fulfill the duty imposed by 
this section by contracting out for services. Whether medical 
care should be provided by a non-correctional agency has pro
voked mu.ch recent controversy. See,~, Community Service 
Soc'y of N.Y., Prison Health Care-In New York City (1976), 
concluding that better service is obtained if health care pro
viders are totally independent of the department. Some systems 
have recently attempted to do that, including New York and San 
Francisco. See Health Policy Advisory Center Bulletin (Sept. 
1973). See also ABA Comm'n on Correctional Facilities & Ser
vices :& Resource Center on Correctional Law and Legal Services, 
& the American Medical Ass'n, Div. of Medical Practice, Medical 
& Health Care in Jails, Prisons, & Other Correctional Facilities 
(3rid :ed. 1974) [hereinafter cited as ABA & AMA Compilation]. 
The provision leaves this possibility open to the department, 
but opts to leave final control--and responsibility--in its hands. 

Although the provision does not so specify, the scope of 
medical care should include special medical services, including 
prosthetic devices, physical therapy, cosmetic and corrective 
surgery, medical counseling, etc.,,~ if the administ rati ve head, 
in conspltation with the medical staff, believes it helpful to 
the prisoner and not an unfair expenditure of medical resources. 
It is offen suggested, for example, that persons sensitive about 
their appearance, whether from loss of limb or physical disfig
urement, react more aggres~ively and violently than they would 
were the defect corrected. See ACA Manual at 441; Kurtzberg, 
Plast1c"B!lrgery in Correctioil"S"; Fed. Prob., Sept. 1969, at 44. 
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In this sense, such treatment may be not only humane, but pro
ductive in reducing recidism. Since these judgments are both 
medical and correctional, they are best left to the discretion 
of the involved expert parties. 

At this point, the law is unclear whether the right to 
medical treatment includes cosmetic or elective surgery. 
Compare Edwards v. Duncan, 355 F.2d 993 (4th Cir. 1966) and 
Ricketts v. Ciccone, 371 F. Supp. 1249 (N.D. Mo. 1974) with 
Mills v. Oliver, 367 F. Supp. 77 (E.D. Va. 1973). Except:t'or 
exorbitant requests, however, such service should come within 
the division's regulations. 

The section also allows the department to provide services 
for the mentally ill, although ttere are specific provisions, 
section 2-912, to allow transfer of a mentally ill prisoner to 
the mental health department in the state. It is, of course, 
clear that treatment for mental illness is also required under 
the Estell~ rationale. See, e.g., Bowring v. Godwin, 551 F.2d 
44 (4th Cir. 1977). See-aIso Schuster, The Recognition of Jail 
Inmates \"i th Mental ITIileSS;-Their Special Problems and Needs 
for Care (1977). 

1 SECTION 2-502. [Associate Director for Correctional 

2 Medical Services.] The director shall appoint, and he may 

3 remove in accordance with law, an associate director f~r 

4 medical services who has appropriate experience in the 

~ deliveTY of medical care_ 

em-NEXT 

~~~c '}ata director is to 
::iV~ ·~).n::;sa that lilt' !~ 
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1 SECTION 2-503. [Powers of Associate Director.] 

2 Subject to the approval of the director, the asso-

3 ciate director shall: 

4 

5 

(1) administer the division; 

(2) assure that each confined person has 

6 access to needed routine and emergency medical care; 

7 (3) in cooperation with the division of com-

8 munity-based services, seek to aS3ist persons supervised 

9 in the community to obtain medical care; 

10 (4) appoint, and he may remove in accordance 

11 with law, the chief medical officer of each facility and 

12 other employees of the division and may delegate to them 

13 appropriate powers and duties; 

14 (5) purchase, or authorize the purchase of, 

15 all medical equirwent used in facilities; 

16 (6) in cooperation with other divisions of 

17 the department, establish medical training programs for 

18 both correctional employees and confined persons; 

19 (7) adopt rules, consistent with sta~\dards 

20 established by the department of health, governing, 

21 (i) the provision of medical treatment 

to confined per~ons; q 

(ii) the administration of hospitals and 

:~ other medical quarters within facilities; 
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25 (iii) the maintenance and use of medical 

26 equipment; 

27 (iv) the storage and dispensing of medi-

28 cation; 

29 

30 

31 

(v) nutritional standards; and 

(vi) sanitation within facilities; 

(8) evaluate all medical personnel, programs, 

32 equipment, or services within facilities; and 

33 (9) exercise all powers and perform all duties 

34 necessary and proper in discharging his responsibilities. 

COMMENT 

This section requires the associate director to adopt rules 
to assure access to medical care. These rules should speak in 
quantitative terms, includin.g the number of medical personnel who 
should be available, and the hours during which they should serve, 
commensurate with the population of the institution. Most prof
fered model rules and many recent state correctional standards 
provide for specific numbers of personnel. Thus, a decade ago, 
the American Correctional Association provided the following 
standards for medical personnel: 

The basic medical staff for a penal insti tuti'on of 
approximately 500 inmates should include the following: 
one full-time chief medical officer, one full-time psy
chiatrist, serving as assistant medical officer, one 
full-time dental officer, one full-time psychologist, 
five full-time medical technicians representative of the 
technical specialities described above and a suitable 
complement of consultants in the various medical and 
surgical specialti~s. 

For every additional 500 to 1,000 inmates at least 
one addition~l medical officer and medical technician 
should be added. An additional dental officer is re
quired for each 1,000 additional inmates. In large 
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institutions of over 1,500 inmates, with hospitals 
having 40 or more beds, consideration should be given 
to the inclusion of trained registered nurses to 
insure that the highest nursing standards are main
tained with adequate supervision of the operating 
room as well as the intensive treatment areas. 
Experience has shown that female nurses can function 
effectively in the performance of these duties. In 
smaller institutions, adequate nursing services can 
be provided by suitably trained medical technicians. 
However, hospitals depending upon this type of nurs
ing service should have continuous training programs 
including suitable refresher courses to insure that 
the nursing skills of the technicians are maintained 
at an acceptable level. 

ACA Manual at 439-40. 

Similarly, the National Sheriffs' Association Manual recom
mends, for an institution of 500 prisoners, a minimum of (a) a 
chief medical doctor, (b) a tech:"\'_cian, ((;) a psychiatrist, 
(d) a psychologist, (e) a dentist; for institutions of 300, a 
minimum of at least one full-time physician; for institutions 
of at least 50 prisoners, one ftill-time nurse. National Sheriffs' 
Manual On Jail Administration, § 4. 

Court decisions finding medical services in prisons and 
jails inadequate have similarly required relief in quantitative 
terms. Thus, in Gates v. Collier, 349 F. Supp. 881 (N.D._Miss. 
1972), aff'd, 501 F.2d 1291 (1974), the court ordered the hiring 
of the following personnel: "3 full-time physicians, 2 fu.ll
time dentists, 2 full-time trained physician assistants, 6 full
time nurses certified as RN or LPN, 1 medical records librarian, 
and 2 medical clerical personnel." Id. at 901. 

No inmate was to fill the positions listed above, although 
"competent" inmates might supplement the civilian medical staff. 
In addition, the court ordered that the prison's medical facility 
have available on a regular basis the consultant services of a 
radiologist and pharmacist. 

The court in Battle v. Anderson, 376 F. Supp. 402 (E.D. 
Okla. 1974) required the following steps in personnel hiring: 

The staffing provisions of the plan shall pro
vide as a minimum: 

a. nursing care 24 hours a day, seven days a 
\'eek; 

(( 
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b. a full-time chief medical officer; 

c~ the equivalent of one additional full-time 
doctor; 

d. an adequate support staff of qualified 
generalist or specialist medical para
professionals; 

e. such additional dental and dental support 
staff as will bring dental care in the peni
tentiary system to an acceptable level; and 

f. a designated staff member to be responsible 
for insuring that adequate in-patient psychi
atric care and treatment are provided. 

Id. at 434. 

Other cases ordering the hiring of specific numbers of 
medical personnel include Newman v. Alabama, 349 F. Supp. 278 
(M.D. Ala. 1972), aff'd and remanded, 503 F2d 565 (5th Cir. 
1974); Wayne County Jail Inmates v. Wayne County Bd. of Comm'rs 
1 Pris. L. Rptr. 186 (Wayne Co. Cir. Ct. Mich. 1972); and 
Jackson v. Hendricks (Phila., Pa., C.P. 1972, cert denied, 
421 U.S. 948 (1975). See generally Plotkin, Enforcing . 
Prisoners' Ri hts to MeaTcal Treatment, 9 Crim. L. Bull. 159 

1973 ; Za1man, Prlsoners' Rig ts to Medical Care, 63 J. Crim. 
L.C. & P.S. 185 (1972). 

In addition, the regulations are to cover a broad range 
of topics all too frequently overlooked in today's prison medi
cal care. Surveys and in-depth studies of medical services in 
prisons throughout the nation, from Florida to Pennsylvania, 
Massachusetts, and many other states, have concluded~hat, every
where, care is "tawdry" at best. See, for excerpts from several 
state reports, ABA & AMA Compilation. See also, K. Babcock, 
Medical Survey of Florida Division of Corrections as Ordered by 
Judge Charles R. Scott (1974). The numerous cases which have 
ordered incr~ased medical staff similarly recite incredible 
findings as to medical care. 

The problem in jails, over which the department will 
ultimately wield control, is even worse. The American Medical 
Association conducted a study in 1972 which discovered that 
56% of all jails had only first aid available, and 14% of all 
j ails had no medical facilities or materials at all. American 
Medical Ass'n, Medical Car~ in U.S. Jails (1972). This prompted 
the American Medical Ass'n to establish a Jail Health Committee, 
and, in August 1977, to conduct the first national Jail Health 
C(:mference. See also ABA Joint Comm. at 470-475; LEAA, Prencrip
tlve Health Care Package (for prisons and jails). 
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PART 6 
CORRECTIONAL LEGAL SERVICES 

SECTION 2-601. [Office of Correctional Legal Services; 

Creati.on.] An office of correctional legal services is created 

[within the office of a statewide public defender or other 

state agency providing legal service~ [the office of the 

Governor]. It shall provide legal assistance to confined 

persons directly or by contract ~ith public or private 

organizations. The [State Public Defender] [Governor] 

shall appoint and may remove in accordance with law an 

administrator of correctional legal s~rvices who has appro-

priate experience in the delivery of legal services. 

COiv1MENT 

It is now firmly established that prisoners have a con
stitutional right of acces~ to the courts and that correctional 
authorities must provide sufficient materials to make this right 
meaningful. Bounds v. Smith, 430 U.S. 817 (1977). Like medical 
services, legal services are simply unavailable to prisoners, 
who cannot personally bring their plight to the ear of an attor
ney. The courts have thus been solicitous of this need,·and'have 
imposed affirmative duties on correction departments to compen
sate for this loss. Id. The best method of providing legal 
assistance is through-ricensed attorneys in most instances. 
See, ~, ABA Joint Comm.~ § 2.2; ABA Resource Center on Correc
tional Law & Legal Services, Providing Legal Services to Pris
oners: An Analysis and Report,reprinted in 8 Ga. L.Rev. 363 
(1974) [hereinafter cited as ABA Resource Center]; Nat'l Advisory 
Comm'n Correc. Std. 2.2; Alpert, Prisoners' Right of Access to 
Courts: Planning fOT Legal Aid» 51 Wash. L. ~Rev. 653 (1976); 

," 
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Champagne & Hass, The Impact of Johnson v. Avery on Prison 
Administration, 43 Tenn. L. Rev. 275 (1976); Dickey & Remington, 
Legal Assistance for Institutionalized Persons--An Overlooked, 
Need, 1976 S. Ill. U. L. Rev. 175. ' 

Correctional authorities gen~rally support legal assistance 
programs both because ~ttorneys are better able to dissuade pris
oners from filing frivolous suits, and because unmet legal needs 
cause tensions. See ABA Resource Center, passim. Cf. Cardarelli & 
Finkelstein, Correctional Administrators Assess the-Xdequacy and 
Impact of Prison Legai Services Programs in the United StaU~s, 
65 J. Crim. L.C. & P.S. 91 (1974). See also Sigler, A New 
Partnership in Corrections, 52 Neb. L-:-R'e:v:--35 (1972) .----' 

This provision establishes outside the department of c~r~ 
rections an office, in an appropriate agency of government, 
whose function is to provide prisoners access to legal 
services. The office may provide such assistance directly, by 
hiring employees, or indirectly, by contracting with 
other agencies, or by assuring that other agencies, such 
as a state public defender, provjde assistance to prisoners. 
Complete independence of the office from the department of 
corrections can be assured only by placing it outside 
the department. Moreover, even if an internal division were, 
in faci; independent of the director, the credibility of the 
attorneys in the eyes of their clients would be diminished. 
Therefore, the Act provides for an independent division. 

1 

2 

SECTION 2-602. [Powers and Duties.] 

(a) Unless he can arrang~ with other agencies to 

3 do so, the administrator shall provide assistance in legal 

4 matters to indigent persons in the custody of the depart-

S ment in ,the manner and to the extent requi red by this Act. 
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If a confined person has a legal problem for 

7 which the office is not authorized to provide assistance, 

8 the administrator shall refer the person to other sources 

9 of legal assistance. 

COMMENT 

This section allows the administrator of the legal services 
office flexibility in determining the mixture of methods by 
which 'legal service~ shall be delivered. Certainly, he 
Ishould take advantage of, and expand, current programs 
delivering legal assistance to prisoners whenever they are of 
sufficient quality. Many law schools, for example v operate 
prison "clinics" which provide training for students and assis
tance for prisoners. See ABA Resource Center at 400-404 (a 
slightly outdated list-oT projects). 

On the other hand, the presence of students or other para-
.professionals should not lead to the abandonment of providing 
actual counsel whenever permitted under this Act and requested 
by the prisoner. The ABA's Correctional Economics Center has 
estimated that the annual additional cost, per prisoner, of 
filling needs roughly equivalent to those suggested here would 
be $75 per prisoner, just barely more than 1% of the current 
$7,000+ per year confinement cost for each inmate. ABA Cor
rectional Economics Center, Cost Analysis of Correctional 
Standards: Institutional-Based Programs and Parole 12 (Dec. 
1975). Given both the presence of a legal mandate, and the 
high support of correctional administrators forlawyer-operated 
programs" the cost is insignificant. 

The section authorizes the administrator to provide legal 
assistance as authorized by this Act. Section 4-108 outlines 
the nature of the legal assistance to which all persons in cus
tody are entitled. 

Subsection (b) imposes upon the administrator, 
the additional burden of assisting a confined person in 
obtaining outside legal assistance in those instances in which 
the office cannot provide help. This may require referring the 
confined person to a local or state legal aid sotiety or to a 
local bar association reference service. This Act does not 
assure legal assistance generally for those cases in which the 
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confined person is a plaintiff in a civil action. In some 
cases, particularly personal injury cases, private counsel 
may be available. 

The presumption of the entire section is designed to 
encourage outside agencies-to provide legal services to confined 
persons. Legal Aid societies, local bar groups and others can 
be utilized. The opening clause of the section suggests the 
administrator should develop support from these outside agencies. 

SECTION 2-603. [Provision of Support Services.] 1 

2 The director shall provide the office of 

3 correctional legal services with access to adequate space 

4 and equipment in each facility to perform properly its 

5 functions. 

COMMENT 

This provIsIon requires the director of corrections to 
provide the office 6f correctional legal services with space 
and equipment in its facilities. The provision is necessary 
because the office is an agency independent of the department 
of corrections. 

i 
II 



7':) 

SECTION 2-701 

PART 7 
FACILITY DESIGN AND CONSTRUCTION 

1 SECTION 2-701. [Definitions.] As used in this 

2 Part, unless the context otherwise requires: 

3 (1) "housing unit" means a structure contain-

4 ing one or more living units which is administered as a 

5 single unit and constructed to separate persons while in 

6 the uuit from the sight and sound of persons in other 

7 housing units; 

8 (2) "living unit" means a space consisting 

9 of living quarters and leisure space for confined persons 

10 which is administered as a single unit and constructed to 

11 separate persons living in the unit from the sight and 

12 sound of persons in other living units; 

13 (3) "living quarters" means the space assigned 

14 exclusively to each confined person and includes a cell, 

15 room, or proportionate share of a dormitory or other space 

16 designed for multiple occupancy; and 

17 (4) "new facility" or "new housing unit" 

18 means a facility or housing unit other than a facility 

19 or housing unit which on the effective date of this Act 
, ~,,':" 

20 is in use as a fa~ility or housing unit or for which the 

21 bids for construction have been let. 
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COMMENT 

The definitions divide a facility into four elements. The 
facility itself, which is d~~ined in Section 1-101, is the entire 
institution including surrounding grounds and has both a physical 
and an administrative <;:onnotation. A "living quarter" which is 
defined in paragraph (3), is the smallest element within a facil
ity and consists of the space exclusively assigned to each person 
confined in the facility. A collection of living quarters would 
be considered a "living unit" as defined in paragraph (2). In a 
multi-floor configuration a living unit might consist of each 
floor; in a dormitory arrangement each dormitory might be con
sidered a living unit. The major defining feature is the require
ment that persons while in the unit must be separated by sight 
and sound from persons in other units. Thus, a traditional cell
block with multiple floors of cells all facing onto a common hall
way would be one living unit as would a configuration of dormitor
ies fronting a common hall if there were no provision for sound 
and sight separation. A collection of living units.is a "housing 
unit" under paragraph (1). In many facilities a housing unit 
would consist of a separate building. 

Paragraph (4) defines a "new facility." The Act estab
lishes design criteria for the construction or acquisition of 
new facilities and thus the definition serves. to establish which 
facilities must meet the criteria established. The definition 
would include as a "new facility" any facility that is nbt being 
used as a facility on the effective date of this Act. Since 
"facility" is defined as an institution within the control of 
the department of corrections, a "new facility" for purposes of 
this definition would include a military prison or other insti
tution acquired by the department after the effective date of 
this Act. A "new facility" would also include an old abandoned 
prison that after the effective date of this Act is to be brought 
back into service, even if it had always been under departmental 
control. 

I SECTION 2-702. [Facilities; Maintenance and Administra-

2 tion.] The director is responsible for the maintenance 

3 and administration of all facilities and shall plan for 

4 the construction or acquisition of new facilities and 
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5 the remoaeling of existing facilities. 

COMMENT 

This section specifically establishes the director's respon
sibility for the planning or acquisition of new facilities and the 
remodeling of existing facilities. The requirements for this plan
ning or acquisition function are set out in the sections that fol
low. 

1 

2 

SECTION 2-703. [Planning New Facilities.] 

(a) Whenever the director determines that a new 

3 facility or new housing unit is necessary, he shall: 

4 (1) develop a program statement describing, 

5 (i) the type, purpose, and maximum 

6 capacity of the facility or housing unit; 

7 (ii) the need for the facility or housing 

8 unit, including reasons a less-secure facility or housing 

9 unit will not satisfy the requirements of the department; 

10 (iii) the type of person to be housed in 

11 the facility or housing unit; 

12 (i v) the nature of the programs to be 

13 developed in the facility or housing unit; 

14 (v) the likely location of the facility 

15 or housing unit and the manner in which the location is , 
'[' 

16 compatible with tHe programs to be developed therein; 

17 ,,(vi) the manner in which the facility or 

18 housing unit will meet the design principles established 

19 for new facilities and housing units (Section 2-704); and 
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20 (vii) the projected cost of the facility 

21 or housing unit; and 

22 (2) adopt or amend the program statement in 

23 the manner and in accordance with the procedures established 

24 for the adoption of rules of the department. 

25 (b) Funds may not be expended or obliga~ed toward 

26 the final design or construction of a new facility or hous-

27 ing unit unless the Governor certifies in writing to the 

28 [Legislature] that there has been substantial compliance 

29 with this section. 

COMMENT 

Subsection (a) requires an initial planning effort prior 
to the design, constructio~ or acquisition of a new facility or 
housing unit. Initial planning is recommended by the Nat'l 
Advisory Comm'n Std. 11.1. The planning function and develop
ment of a program statement are steps generally required prior 
to the construction of a new building. This section formalizes 
that process as a statutory requirement. 

Subsection (a) (1) lists factors which must be considered in 
developing the program statement. Subparagraph (iii) requires 
the director to incorporate into the statement a justification 
for the facility which demonstrates why programs requiring less 
security would not satisfy his needs. Since high security facil
ities are the most expensive and provide the least constructive 
environment for offenders, they should be built only as a last 
resort. See Nat'l Advisory Comm'n Std. 4.1 (recommending that 
prior planning for pretrial detention facilities consider alter
native pretrial release programs). This is also consistent with 
the sentencing provisions of this Act which recognize confine
ment as the most severe and thus the sanction of last resort. 
See Section 3-102. 

Subparagr?ph (vi) refers to the design principles estab
lished in Section 2-70~. Although Section 2-704 does not re
quire that the design principles be incorporated in every new 
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facility, the combination of these principles and subparagraph 
(vi) suggests that they should be presumptively incorporated 
unless there is a justification for altering them and the justi
fication is in the program statement. 

Paragraph (2) requires that the program statement be adopted 
in the same manner as rules of the department. This would require 
notice and comment rule making under section 1-103. 

Subsection (b) withholds authorization for the expenditure 
of funds until the provisions of this section are complied with. 
Payment prior to the Governor's certification would be ultra vires. 

1 SECTION 2-704. [Design Principles for New Facilities.] 

2 Whenever a new facility or new housing unit is con~ 

3 structed or otherwise acquired, its capacity and physical 

4 environment must facilitate security and the safety of 

5 confined persons, employees of the department, and the 

6 public. Consistent with the requirements of safety and 

7 security, the following design principles should be con-

8 sidered and, to the extent practicable; applied: 

9 (1) There should be comp1ia~ce with fire safety 

10 standards established by the [fire marshal] and health and 

11 sanitation standards established by the [department of 

12 health] . 

13 (2) Provision should be made for, 

14 (i) appropriate space for counseling, educa-

15 tion, vocational, work, and other programs and activities 

16 in which confined persons may participate; 

17 (ii) appropriate space for visiting between 

.18 confined persons and their visitors; 
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19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

(iii) use of the facility by handicapped persons; 

(iv) appropriate areas for unregimented dining; 

(v) reasonable control of noise; 

(vi) reasonable avoidance of sensory deprivation; 

(vii) outdoor and indoor recreational areas; 

(viii) reasonable access to natural light; 

Cix) maximizing privacy and personal living 

space, including, to the extent feasible, single-occupancy 

living quarters; 

(x) minimizing the need for regimentation, 

surveillance equipment, weapons, or obtrusive hardware; and 

(xi) the facilitation and implementation of 

the provisions of this Act. 

(3) A facility should not be designed for more than 

[400] confined persons. A living unit should not be desi,gn-ed 

for more than [30] persons. Housing or living units may 

share with other units dining areas, academic, vocational, 

and other, program space as well as access to available 

employment. 

(4) Living quar~ers should be designed to pro

vide each occupant with at least [70] square f.pet. 

(5) Whenever feasible the location of a facility 

should be selected on the basis of proximity to, 

(i) the communities in which persons likely to 

43 be confined therein reside; 
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(i i) areas that have community resources to 

treatment programs and provide employment and edu-

opportunities; 

(iii) courts; and 

(iv) public transporation. 

COMMENT 

This section establishes design principles for new facil
ities. The preceding section requires that the facility program 
statement indicate how these principles will be implemented in 
each new facility. See Nat'l Advisory Comm'n Std. 11.1. The 
section recognizes that both the capacity and the physical design 
of a new facility contributes to its ability to maintain a humane, 
safe and constructive environment. 

See generally, ACA Manual at 327-50; Prison Violence (A. 
Cohen, ~. Cole & R. Bailey eds. 1976). A few states have estab
lished design criteria by statute. La. Rev. Stat. Ann., §§ 15-
751 to 763; (West 1967 & SUppa 1977); .111. Ann .. Stat. ch. 38, 
§§ 1003-7-1 to 4 (Smith-Hurd 1973). And several cases have. 
determined that the physical environment of the facility is 
governed by the prohibitions against cruel and unusual punish
ment. Pugh V. Locke, 406 F. SUppa 318 (M.D. Ala. 1976) (prisons): 
Rhem V. Malcolm, 371 F. SUppa 594 (S.D.N.Y. 1974), modified, 
507 F.2d 333 (2d Cir. 1974) (pretrial detainees); Wyatt V. 
Stickney, 344 F. SUppa 387 (M.D. Ala. 1972) modified sub nom. 
Wyatt V. Aderholt, 503 F.2d 1305 (5th Cir. 1974) (facilities-for 
mentally ill and retarded). 

Most of the principles established in this section were 
recommended by the Nat'l Advisory Comm'n Correc. Std. 11.1. 
Paragraph (1) establishes external safety and health standards 
that are traditionally applied to other public buildings. These 
standards would serve to protect both staff and confined persons. 
See also ACA Comm'n on Accreditation, Standards for Adult Cor
rectional Institutions 4140-4149 (1977). The standards require, 
among other requirements, single cells in new construction and 
noise control. 
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Subparagraph (2)(i) is directed at program requirements. 
Too many existing facilities were designed solely to confine 
with no thought for providing program space. Courts have 
recognized the need for recreational space. Sinclair v. 
Henderson, 331 F. Supp. 1123 (E.D. La. 1971); Glenn v. 
Wilkinson, 309 F. Supp. 411 (W.D. Mo. 1970). And a New 
Hampshire court ordered state correctional officials to pro
vid,e a variety of educational and vocational training programs. 
Laaman v. Helgemoe, 21 Crim. L. Rptr. 2375 (D. N.H. 1977). 
Courts have also imposed minimum standa~ds for heating and 
cooling and access to natural light. Pugh v. Locke, supra; 
Miller v. Carson, 392 F. Supp. 515, and 401 F Supp." 835 eM.D. 
Fla. 1975); Rehm v. Malcolm, supra. 

Privacy and personal space relate not only to psycholog
ical well-being but also to safety. Some studies suggest a 
correlation between living space and agression. Megargee, 
Population Density and Disruptive Behavior in a Prison Setting 
in Prison Violence, supra, at 135. Single-unit living quarters 
are proposed in Nat'l Advisory Comm'n Correc. Std. 2.5. Many 
recently construated facilities have emphasized single cells. 
See Nat'l Clearinghouse for Correctional Programming & ·Archi
tecture, Correctional Environments (1971). There are certain 
types of facilities such as half-way houses, forestry camps, 
and other buildings housing offenders in transitional programs 
where single cells would not be as necessary. There are also 
many examples of prison construction which demonstrate the 
feasibilit.y of maintaining high degrees of security without the 
oppressive use or visibility of steel bars, catwalks, and sally 
ports. 

Noise and other sensory deprivations have long character
ized facilities. Both relate to the humaneness and safety of 
the facility and affect both confined persons and staff. See 
Nat'l Advisory Comm'n Correc. Std. 11.1. Courts have orderea 
the reduction of noise in some facilities. Miller v. Carson, 
supra; Rhem v. Malcolm, supra. See Environmental Protection 
Agency, Information on the Legals-Df Environmental Noise 
Requisite to Protect Public Health and Welfare with an Adequate 
Margin of Safety, Document No. 550/0-74-004 (March 1975). 

Paragraph (3) is based on the recommendation of the 
National Clearinghouse for Correctional Programming and 
Architecture. See also ACA Manual at 340-344. The Associa
tion notes thatl!)"[Tldeally, from the standpoint of safety, 
segregation, and a rehabilitative program, it's probably that 
the best results could be obtained . . . if p'risoners were 
handled in groups not exceeding four hundred," and (2) [a]ny 
institution operating as a single unit become~ increasingly 
inefficient and unsafe as its population exceeds 1200." ld. 

i 

" ) 
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at 341. ACA Comm'n on Accreditation supra at 4140 (1977) 
requires decentralized units of no more than 500 inmates in 
existing facilities and Standard 4149 precludes new facilities 
of more than 500 inmates. 

Paragraph (4) requires 70 square feet of living space 
per confined person. The size is derived from a number of 
sources. Ill. Ann. Stat. ch 38, § 1003-7-3 (Smith-Hurd 1973) 
requires 50 square feet. The court in Pugh v. Locke, supra, 
established 60 square feet as a constitutional minimum. The 
standards of the National Sheriffs Association recommends 70 
square feet. National Sheriffs' Ass'n, Jail Architecture 
63 (1975). The Nat'l Advisory Comm'n Correc. 'Std. 11.1 rec
ommends 80 square feet. See also Building Officials & Code 
Ad. Int'l, Inc., BOCA Basic Building Code/1975 § 201.3 
(6th ed. 1975) (Minimum "habitable" space is 70 square feet); 
Int'l Conference of Building Officials, Uniform Building 
Code)§ l307B (1973 ed.) (minimum habitable space is 90 square 
feet). The ACA Comm'n on Accreditation, supra at 4142 (1977) 
requires at least 60 square feet unless an inmate spends more 
than 10 hours pe~ day in the cell in which case 80 square feet 
is recommended. 

Paragraph (5) is an almost verbatim adoption of the pro
posal of the Nat' 1 Advisory Comm' n Correc. Std. 11.,1 (1973). 
The ACA Comm'n on Accreditation, supra at 4147 requires new 
plants to be built within 50 miles of a civilian population 
center. 

1 

2 

SECTION 2-705. [Remodeling Existing Facilities.] 

(a) Whenever an existing facility is remodeled, 

3 the design principles for new facilities should be con-

4 sidered. 

5 (b) The director, subject to available funds, may 

6 remodel existing facilitie? to comply with the design 

7 principles for new facilities. 

8 (c) Whenever the director determines to remodel 

9 an existing facility and the remodeling is likely to cost 
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10 more than [$50,000J, he shall develop, to the extent 

11 appropriate for the nature of the remodeling, a program 

12 statement comparable to that required for pew facilities 

13 and otherwise comply with Section 2-703. 

COMMENT 

This section require~ that to the extent applicable the 
design principles and program statement provision apply to ex
tensive remodeling of existing facilities. The nature of 
remodeling can be so varied that the section is by necessity 
drafted in general terms. To the extent that a machine shop 
within a facility was being remodeled, many of the design 
principles or elements of the program statement would not be 
appropriate. 

1 SEC~~ON 2 -7 0 6. [Other Provisions Preempted.] The 

2 provisions of this Part are in addition to any 

3 other provision of law applicable to the construction or 

4 acquisition of state buildings. 

COMMENT 

This section insures the continued application of general 
state building procedures to the department. Some states have 
planning and program statement requirements for all newly con
structed buildings. Those procedures and requirements would be 
applicable in .addition to those provided in this Act. 



ARTICLE 3 

SENTENCING 

PREFATORY NOTE 

89 

Article 3 contains provisions relating to the selection, 
imposition, and execution of sentences for violation of criminal 
laws. The major basic policy decisions reflected in the Article 
are: 

--the recognition of just deserts rather than rehabilita
tion or individual predictions of dangerousness as the major 
factor in sentencing and release decisions; 

--the reduction and structuring of judicial sentencing 
discretion by establishment of a presumptively appropriate sen
tence to be imposed unless there is ~good cause not to do so; and 

--the adoption of a flat-sentencing system for sentences 
to confinement by abolition of parole. 

For many years the American system of sentencing has sought 
to achieve four goals: deterrence, rehabilitation, incapacitation, 
and retributlon. Both the American Law Institute and the American 
Bar Association have proposed that all of these goals are legiti
mately considered in an appropriate case. ABA, Standards Relating 
to Sentencing Alternatives and Procedures, §2.2 (1968) (hereinafter 
cited as ABA Sentencing Standards); ALI, Model Penal Code §305.9 
(Proposed Official Draft 1962) [hereinafter cited as Model Penal 
Codel x. See also Nat'l Council on Crime & Delinquency, Model 
Sentencing Act (rev. 1972) [hereinafter cited as Model Sentencing 
Act]; Nat'l Advisory Comm'n on Criminal Justice Standards and 
Goals, Corrections Std., 5.2 (1973) [hereinafter cited as Nat'l 
Advisory Comm'n]. 

This mul tigoal system of sentencing resul te~i~"':)\rariations 
on one basic model within the states--judicial imp"'/ ~;:i:on of an 
indeterminate sentence and discretionary release ~y~a parole board. 
This model sought to promote individualized treatment of offenders 
("let the punishment fit the criminal not the crime"), to limit 
the coercive power of the state by requiring a utilitarian rather 
than a retributive end, and to protect society by applying just 
the right amount of coercion and cure to produce law abiding citi
zens and to deter others from criminal behavior. 

The model also had practical advantages in administering 
correctional institutions. The parole release discretion provided 
a safety valve for overcrowded prisons. The system also allowed 
sentencing courts to announce relatively long sentences to satisfy 
public concern, but allowed the parole board to award early release 
to keep sentences within reasonable limits. 
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Recent examinations of the results of the sentencing system 
have called into question both its practical effectiveness and its 
theoretical justification. The thrust of the criticisms have been 
threefold: 

--The current system is ineffective in that it neither 
rehabilitates offenders, isolates the offenders likely to commit 
future crimes, nor allows effective use of deterrence principles. 

--The current system results in large scale disparity in 
sentences creating frustrations, tensions, and disrespect for the 
system in both the offenders and the public-at-large. 

--The current system is philosophically unjust in that 
it oftentimes severs the relationship between the punishment im
posed and the offense committed. 

These arguments and proposals for change are fully dis
cussed in the following sources which serve as the primary theo
retical basis for the philosophy behind Articl~ 3: 

American Friends Service Comm., Struggle for Justice (1971); 
Citizens Inquiry on Parole and Criminal Justice, Prisons Without 
Walls (1975); M. Frankel, Criminal Sentences (1973); Lipton, Mar
tinson, & Wilks, The Effectiveness of Correctional Treatment (1975); 
N. Morris, The Future of Imprisonment (1974); Twentieth Century 
Fund Task Force 'on Criminal Sentencing, Fair and Certain Punish
ment (1976); D. Fogel, " ... We are the Living Proof ..• 
"(1975); A. von Hirsch, Doing Justice (1976); Harris, Disquisi-
tion on the Need for a New Model for Criminal Sanctioning Systems, 
77 W. ,Va. L. Rev. 263 (1975); McGee, A New Look at Sentencing: 
Part I, Fed. Probation~ June, 1974, at 3; McGee, A New Look at 
Sentencing~ Part II, Fed. Probation, Sept. 1974 at 3. Report 
on New York Parole (1975). 

The acceptance of the need for basic systemic change in 
criminal sentencing is also reflected in the following: 

--Maine and Indiana have enacted flat-sentencing systems 
by eliminating parole in most instances. Me. Rev. Stat. tit. 
l7-A,19 1253-54 (Pamphlet 1977); Ind. Code Ann., § 35-50-2-4 et. 
seq. (Burns Supp. 1977). 

--California has both enacted a presumptive sentencing 
system and abolished discretionary release. Cal. Penal Cod~ § 1170 
et seq. (West Supp. 1977). 
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--The Federal Parole Commission and Reorganization Act of 
1976, 18 U.S.C.A.,§§ 4201-4218 (West StIPP. 1977) 18 U.S.C. ch. 311 
(Supp. 1977), made mandatory an earlier administrative decision to 
establish presumptive parole dates for federal prisoners. 

--State legislatures are considering various forms of pre
sumptive and flat sentencing proposals in, among others ~ Minnesota" 
1Ili~ois, Ohio, Alaska and New Jersey. 

--Several courts are experimentingcwith sentencing guide
lines. See, Wilkins, Kress, Gotffredson, Calpin & Gelman, Senten
cing Guidelines: Structuring Judicial Discretion (1976). 

--The ABA Joint Comm. on the Legal Status of Prisoners has 
proposed for Association approval a modified flat sentencing system. 
14 Am. Crim. L. Rev. 375 (1977) [hereinafter cited as ABA Joint 
COJJun. ] 

The provisions of Article 3 reflect the use of "just desert" 
as the overriding philosophy justifying the imposition of criminal 
sanctions. This philosophy requires that the 'nature and severity 
of the santion imposed be deserved on the basis of the offense com':' 
mitted and certain limited mitigating and aggravating factors 
relating to the offender. This seeks to avoid the injustice !~hat 
results from utilizing the other traditional purposes of punishment. 

The use of rehabilitation as a relevant factor in senten-
cing has been accused of causing substantial disparity in sentencing. 

[1]£ rehabilitation is the goal, and persons differ 
in their capacity to be rehabilitated, then two 
persons who have committed precisely the same crime 
under precisely the same circumstances might receive 
very different sentences, thereby violating the of-
fenders' and our sense of justice. • .. Rigorously 
applied on the basis of existing evidence about what 
factors are associated with recidivism, this theory 
would mean that if two persons together rob a liquor 
store, the one who is a yourfg black male from ~ bro-
ken family, with little education and a record of 
drug ~buse, will b~ kept in prison indefinitely, 
while an older white male from an intact family, with 
a high school diploma and no drug experience, will 
be released almost immediately. Not only the young 
black male, but most fair-minded observers, would 

'regard that outcome as profoundly unjust. J. Wilson, 
Thinking About Crime 171 (1975). 
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Recent ~tudies have also called into question the effectiveness 
of coerced rehabilitation programs. Lipton, Martinson, and Wilks 
examined hundreds of studies testing the effectiveness of programs 
and concluded that in large measure they cannot be shown statis
tically to be successful. The rigidly structured environment of 
a prison does not provide a suitable educational experience for 
learning how to exist in a free society. See D. Glaser, The 
Effectiveness of a Prison and Parole System (1964). And even if 
rehabilitation worked, the justification for extending a sentence 
for rehabilitative purposes beyond what was "deserved" for the 
offense committed, breaks the tie between offense and sanction 
thus removing the offense as the justification for intervention 
into the life of the offender. The full implication of govern
mental intervention into the lives of its citizens unrelated to 
commission of a criminal offense runs counter to traditional 
freedom values and limited governmental power. 

The abandonment of rehabilitation as a factor in deter
mining the nature or length of a sentence does not abandon re
habilitation as a goal of the correctional system. Within the 
sentence imposed based on just desert, the Act requires that 
offenders be provided with programs and services to better 
themselves. 

Another traditional goal of punishment has been to re
strain or incapacitate those offenders predicted as likely to 
commit future crimes. This goal has been implemented for the 
most part through the parole system in which the parole board 
is authorized to release offenders from confinement when they 
are no longer dangerous or have been rehabilitated. In addition 
many systems provide enhanced sentences for those predicted to 
be dangerous. Although the theory of the system is plausible, 
in practice attempts to predict dangerousness have not been . 
successful. The knowledge necessary to predict who will commit 
future crimes is undeveloped. As Professor van Hirsch noted: 
"With a predictive instrument of so little discernment and a 
target population so small, the forecaster will be able to spot 
a significant percentage of the actual violators only if a large 
number of false ositives is also included." (emphasis in original). 

o1ng ust1ce • 1S results 1n the unnecessary confine-
ment of many offenders in order to isolate a few who are dangerous. 
The unreliability of our methods of prediction and the tendency 
to greatly overpredict likely recidivism suggests that predictive 
restraint should not be used to determine the nature or severity 
of the sanction imposed. 
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Within the limitations of the deserved punishment, 
deterrence of others is an appropriate goal to pursue. The 
present system lariely relies for deterrent effect on the 
existence of ah undifferentiated criminal sanction. Our 
knowledge and ability to fine tune the sentencing sy~tem for 
deterrence purposes is not well developed. Zimring & Hawkins, 
Deterrence (1973). In part, this results from the individua
lized treatment model which prevents any informed knowledge of 
criminal sanctions from being imparted to the public. The de
terrence impact of a legislative increase in a sentence for 
a particular offense is largely muted by the discretionary 
sentencing practices of courts and parole. boards. 

Perhaps the major indictment of the turrent system is 
that it has lost public confidence. The sentencing system pur
ports to do more than it can deliver--it claims to rehabilitate, 
isolate, and deter and thus attracts the blame for publicized 
crimes by ex-offenders and for the perceived increase in crime 
generally. 

Discretionary release systems like parole also have 
counterproductive effects on the lives and attitudes of offen
ders. Persons subject to a parole board's discretion inevitably 
participate in a !Y con game" to convince the board they are ready 
for release. In addition, the uncertain nature of their sentence 
prohibits careful planning for release. Perhaps more important, 
however, the parole system intensifies disparity in sentences 
creating tension and hostility within correctional institutions 
and making actual rehabilitation more difficult. 

OVERVIEW OF ARTICLE 3 

The provisions of Article 3 attempt to speak to the con
cerns expressed with current sentencing practices. They are 
directed by the overriding attempt to reduce injustice and to 
implement a modest, attainable system of sentencing criminal of
fenders. 

Part 1 of the Article establishes the general framework 
for sentencing. The purposes and principles of sentencing are 
articulated in the Act (Sections 3-101 and 3-102) and the sentencing 
alternatives and maximum possible sentences for categories of 
offenses are established. 
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A Sentencing Commission is created to develop sentencing 
guidelines. These guidelines will provide the presumptively 
appropriate sentence to be imposed in each case based on sta
tutorily authorized factors relating to the offender and the 
severity of the offense. The guidelines will indicate the 
appropriate type of sentence, Le., fine, community supervision, 
periodic confinement, continuous confinement, and the length of 
the sentence to be imposed. The sentencing court is obligated 
to impose the guideline sentence unless it finds that some other 
sentence would better serve the purposes and principles of sen
tencing. The court must also enter on the record the reasons 
for departing from the guidelines. 

Part 2 of the Article establishes the procedures for 
imposing sentences. A presentence report is required in all 
cases, but the court may order a shortened report where there 
are no contested issues of mitigation or aggravation. A senten
cing hearing is required and appellate review of sentences is 
authorize~. Provisions authorize the victim of the offense to 
participate and make his own views known regarding the sentence 
to be imposed. 

Parts 3 through 6 of the Article provide statutory detail 
for the various types of sentences authorized by the Act. Part 3 
implements sentence~ to community supervision. The Act uses the 
language "community"supervision" as a substitute for what has . 
traditionally been called "probation" referring to supervision in 
tHe community under conditions imposed by the court. Part 4 re
lates to fines. 

Part 5 provides for the elements of a sentence to confine
ment. Three types of ~entences involving confinement are authorized: 
split-sentences, periodic confinement, and continuous confinement. 
Split sentences are sentences involving confinement for not more 
than 90 days followed by a term of community supervision. Periodic 
confinement involves confinement only during specified days or 
parts of days and supervision in the community at other times. A 
sentence for continuous confinement requires the offender to serve 
his entire sentence in a facility. There is no parole or other 
discretionary release, but each offender may earn one day of good 
time for each day he serves in confinement by avoiding violations 
of prison rules. Good time credits can be forfeited in a disci
plinary proceeding; they are not awarded for program participation 
or on the basis of official judgments regarding rehabilitative 
progress. No supervision is provided after release from confine
ment but the department is authorized to provide services and 
assistance to released offenders on a voluntary basis. 

Part 6 authorizes granting of restitution to victims of 
the offense. 
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SECTION 3-101 

1 SECTION 3 -101. [Purposes. ] The purposes of this 

2 Art'icle are to: 

3 (1) punish a criminal defendant by assuring the 

4 imposition of a sentence he deserves in. relation to t.he 

5 seriousness of his offense; 

6 (2) assure the fair treatment of all defendants by 

7 eliminating unjustified disparity in sentences, providing 

8 fair warning of the nature of the sentence to be imposed, and 

9 establishing fair procedures, for the imposition of sentences; 

10 and 

11 

12 

(3) prevent crime and promote r~~pect for law by, 

(i) providing an effective deterrent to others 

13 likely to commit similar offenses; 

14 (ii) restraining defendants with a long·history 

15 of criminal conduct; and 

16 (iii) promoting correctional programs tha~ 

17 elicit the voluntary cooperation and participation of offenders. 

COMMENT 

This section establishes the purposes of A:rticl"e 3. The 
section has a substantive impact on several other sections of the 
Article. The purposes listed here serve to limit. the Sentencing 
Commission in e$tablishing guidelines. More importantlY,a sen
tencing judge who deviates from the guidelines must justify the 
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sentence he imposes by showing that it better serves the purposes 
announced in this section or the principles of sentencing in section 
3-102. Thus this section not only describes the basis for the fol
lowing sections but directs and limits decisions made under the 
Article. I .1. 

Paragraph (1) establishes just deserts as the philosophical 
basis for criminal sentencing. See the Prefatory Note to this 
Article for the reasoning behind this policy choice. Some pro
ponents of a just deserts model argue that Only offense character
istics should affect sentences. Under this approach offender 
characteristics such as age, motive, and past ,offenses would be 
irrelevant unless made an element of the offense itself. The 
language "by him" in the paragraph is inserted to reject this rigid 
formulation of just deserts and to allow offender characteristics 
to be considered wh.ere they relate to deserved punishment. It is 
not intended to incorporate offender characteristics such as edu
cation, employment skills or other factors traditionally affecting 
sentences based on rehabilitation but unrelated to the intensity 
of punishment deserved. 

Paragraph (2) establishes fairness as an essential element of 
a sentencing system. Three ingredients of fairness in this context 
are equal treatment, fair notice, and procedural regularity. One 
of th~ major goals of a just deserts model is to avoid unjustified 
disparity in sentencing. This does not contemplate that all of
fenders committing· the same offense must be treated equally. Even 
under a just deserts punishment model, a number of factors invol
ving both the offense and the offender can influence fair minded 
persons in selecting a sentence. Indeed, reasonable men can radi
cally differ on which factors should be utilized and the weight to 
be accorded to each. While sentences based on "rehabilitation" or 
"deference" can at least theoretically be objectively measured and 
thus limited~ sentences premised on punishment must reflect neces
sarily the felt necessities of the times. Within broad liwjts, 
the selectio:l of factors and their appropriate weight, reI:./vant to 
a sentence o-a:sed on punishment, are political rather than scienti
fic questions. 

In this context, the different sentences may be disparate but 
not unjustifiably so. "Unjustified disparity" refers to differences 
based on unarticulated factors or resulting from attaching a dif
ferent weight to the same factor in two or more cases. The provisions 
of this Artic:'\..e .rIre directed not at establishing the theoretically 
"correct" sentence in every case, but at establishing a proces!?;/ 
through which these issues can be publically and uniformly resolved 
on a jurisdiction-wide basis rather than individually by each sen
tencing judge. 

ri 
I 
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Paragraph (3) recognizes prevention of crime and respect for 
law as appropriate goals of a sentencing system. They are listed 
third in recognition of the limited capacity of the correctional 
system to influence the universality of crime. Only a very small 
percentage of persons whQ commit crimes are eventually sentenc~d, 
and our skills in implementing deterrence and rehabilitation are 
undeveloped. The paragraph lists three permissible means to 
attain the goals established. 

Paragraph (3) (i) recognizes. general deterrence of others 
as an appropriate element of crime prevention. The language "to 
others" would limit this provision and prevent it from authorizing 
sentenc.es based on deterring the particular offender invpJved. 
The Article eliminates' the play of predictive judgments of future 
criminality in sentencing decisions. However other provisions allow 
extended confinement where past conduct rather than predictive judg-" 
ments suggests more intense punishment is appropriate. Subparagraph 
(3) (ii) implements this latter objective and would authorize iso
lation or incapacitation of offenders falling within a class defined 
by past behavior but would not authorize decisions based on a pre
diction that a particular offender will commit future crimes. The 
rationale for rejecting predictive restraint is set out in the 
PrefatorY Note to this Article. Paragraph (3) (iii) authorizes 
rehabilitation and treatment programs on a voluntary basis. Not
withstanding the elimination of rehabilitation as a factor in 
selecting the type or length of sentences, it is contemplated that 
rehabilitative programs will be offered to offenders and that they 
will be more successful when applied to willing participants. Under 
systems utilizing parole release, program participation is inevitably 
tied to early release. The abolition of parole is a necessary in
gredient in implementing this subparagraph. 

The subparagraph is not intended to suggest that all inducements 
to program participation must be abandoned. The purposes here is 
to sever the link between sentencing and program participation. 
Other incentives, comparable to those provided free citizens to 
undertake self-betterment efforts, such as higher wages, would not 
violate the intent of this subparagraph. 

Legislative guidance of sentencing policies has been long 
recommended. M. rrankel, Criminal Sentences (1973); Model Senten
cing Ac~ §l; Nat'l Advisory Comm'n Correc. Std. 16.7; Presidents 
Comm'n on Law Enforc~ment and Adm. of Justice, The Challenge of 
Crime in a Free Society 143 (1967) [hereinafter cited as President's 
Comm'n on Law Enforcement]. See Me. Rev. Stat. tit. l7-A1 § 1151 
(pamphlet 1977) (from which some of the purposes listed in this 
section are derived). See also Cal. Penal Code, § 1170 (West Supp. 
1977) (establishing purposes consistent with this section). 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

, 21 

22 

23 

24 

25 

26 

SECTION 3-1024 [Principles of Sentencing.] To 

implement the purposes of this Article the following 

principles. apply: 

(1) The sentence imposed should be no greater 

than that deserved for the offense committed. 

(2) Inequalities in sentences that are unrelated 

to a purpose of this Article should be avoided. 

(3) The sentence imposed should be the least se-

vere measure necessary to achieve the purpose for which the 

sentence is imposed. 

(4) Sentences not involving confinement should 

be preferred unless: 

(i) confinement is necessary to protect 

society by restraining a defendant who has a long history of 

'criminal conduct; 

(ii) confinement is necessary to avoid 

deprecating th~ seriousness of the offense or justly to punish 

the defendant; 

(iii) confinement is particularly suited to 

provide an effective deterrent to others likely to commit 

similar offenses; 

(iv) measures less restrictive than confine

ment have frequently or recently been applied unsuccessfully 

,to the defendant;~ or 

(v) the purposes of this Article would be 

fulfilled only by a sentence involving confinement. 

.l 
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The potential or lack of potential for the 

28 rehabilitai~on or treatment of the defendant should not 

29 be considered in determining the sentence alternative or 

30 length of term to be imposed, but the length of a term of 

31 community supervis~on may reflect the length of a treatment 

32 or rehabilitation program in which participation is a 

33 condition of the sentence. 

34 (6) The prediction of,the potential for future crimi~ 

35 nality by a particular defendant, unless based on prior 

36 criminal conduct or acts designated as a crime under the 

37 law, should not be considered in determining his sentence 

38 alternative or the length of term to be imposed. 

COMMENT 

The principles of sentencing set out in this section are 
intended to regulate both the development of sentencing guidelines 
by the Sentencing Commission and the sentences imposed by sentencing 
cO,urts. 

Paragraph (1) establishes just deserts as the pr~dominant and 
limiting factor in determining sentence. It insures that, regard-' 
less of any other purpose sought to be served, the sentence will have 
an essential relationship to the offense committed. Thus although 
Section 3-101 authorizes the use of general deterrence and in
capacitation as bases for senten~es, this section would prohibit 
these facVj:ts from extending a sentence beyond what was otherwise 
Hdeserved." The interplay of Section 3-101 and this paragraph 
implement a system which uses Just desert as the ceiling above 
which no sentence may extend but does not require that the maximum 
deserved punishment b~ imposed. There may be many reasons, ,including 
available correctional resources, that suggest l,ess than the maximum 
.~eserve~ penalty be imposed. 

Paragraph (2) implements the principle of equality in senten
cing. As the comment to Section 3-101 notes, disparities in senten~es 
should be justified by reference to one of the established purpos~s 
of the Article. 

jI 
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Paragraph (3) establishes a least drastic means principle for 
sentencing._ Most modern sente~cing. proposals, regardless of their 
basic philosophy have urged a re~tra1ned use of governmental power 
in this context. Model Penal Code, § 7.01; Nat'l Advisory Comm'n 
Correc. Std. 5.2; Nat'l Comm'n on Reform of Fed. Criminal Laws, 
Study Draft of a New Federal Criminal Code,§ 3101 (1970) [herein
after cited as Proposed New Federal Criminal Code]. The principle 
would apply to both the nature of the sentence and the length of 
sentence. Thus while it might be argued that all offenders "justly 
deserve" confinement, the least drastic means test might suggest 
that supervision in the community is sufficient punishment. 

Paragraph (4) announces a legislative determination that 
confinement ought to be used as a penalty of last resort. This 
has been a traditional position of proposals based on rehabilita
tion because the prison is a difficult environment in which to 
successfullY· conduct rehabilitative programs. Confinement is also 
the most disruptive and intrusive sanction short of the death penalty. 

The shift to a punishmeht model of sentencing does not alter 
the force of the principle. In a society that pl~ces liberty as 
one of its highest values, any withdrawal of liberty has punitive 
results even if accomplished without punitive intentions. Thus all 
of the sentencing alternatives authorized by this Act hayr~unitive 
content. There is no need to resort automatically to th6~~ost 
severe alternative, confinement, without good reason fof d~ing so. 

The reasons for imposing confinement are listed in para-
graphs (4) (i)-(v). Subparagraph (i) allows cen-finement for classes 
of offenders whose past criminal. conduct sugges~s a high risk of future 
criminality. This provision must be read in conjunction with para
graph (6) which prohibits individual predictions of future criminality 
unless based on past criminal conduct. Since the sentencing guide
lines will enhance the sentence for past crimes, subparagraph (i) 
will have a major effect on the development of sentencing guidelines 
but will not have a substantial impact on individual judicial decisions. 
Subparagraph (ii) authorizes confinement where it is ·necessary to 
jy~tly punish the offender. Subparagraph (iii) allows confinement for 
;ageneral deterrent purpose but is limited by paragraph (1) which 

·~','prohibi ts confinement, even for' deterrent purposes, if confinement 
exceeds what is deserved for the offense. 

Subparagraph (iv) allows confinement in the case of a person 
who, ·ifor example, has been sentenced to supervision in the community 
for past offenses but was unable to abide by the conditions imposod. 
If the person's past conduct demonstrates his inability to abide by 
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sanctions short of confinement, then confinement becomes the least 
drastic means available. It is also important to preserve the in~ 
tegrity and public confidence of community-based programs by J 

reserving confinement as a threatened sanction. The subparagraph, 
on the other hand, ~does not authorize clinical predictive jQdgments 
about an individual's ability.te, adjust to less severe sanctions. 
The language does authorize the establishment of guidelines th~t 
utilize recent unsuccessful past experience in 'communi ty-based pro
grams as a factor supporting the imposition of confinement. The' 
concept of "unsuccessfully" completing sanctions less seve.re than 
confinement refers only to the objective determination of whether 
the offender complied with the conditions, i. e., paid his fine ,. re
ported on schedule to his supervising offic~and does not author
izethe subjective decisions as to whether the person "learned" 
fro!Il his participation or was otherwise "rehabilitated." 

Paragraph (4) (v) is. a catchall provision to link the provi
sions of this section with the purposes of the Article announced 
in Section 3-101. 

Paragraph (5) specifically rejects rehabilitation as a permis
sible factor in imposing sentences. The only exception to'the pro
hibition is in determining the length of a sentep.,ce to community 
supervision. It was thought appropriate for a ce!iain limited class 
of cases, particularly involving drug offenders, to authorize the 
extension of a term of community supervision to be coextensive with 
a treatment program. The ~xception does not authorize subjective 
judgments regarding an offender's progress in the program, but 
utilizes the objective criteria of the program's length. The 
authorization is also limited by Section 3-304 which places a 
two-year maximum on treatment conditions. The rationale for elim
inating rehabilitation as a factor in sentencing is explained in 
the Prefatory Note to this Article. 

I 

Paragraph (6) rejects the "predictive restraint" model of 
sentencing which bases sentences, at least in part, on either : 
statistical or clinical judgments about a particular individual'S 

. future behavior. The language seeks to prevent predictive judgments 
about an individual's future behavior unless'based on'prior criminal 
conduct. There was a widely shared belief that prior criminal con
duct was. provable by sufficiently objective evidence as to avoid 
most of the difficulties with prediction. It is inevitabl~ in 
developing guidelines for sentencing classes of offende.rs, that 
the rise of aggravating and mitigating factors will in part be 
influenced by perceptions of the ability of past behavior to pre
dict future conduct. When applied to categories of offenders based 
on prior conduct, some of the vagaries of individual predictive 
judgments are eliminated. Any sentence resulting from categorical 
or individual predictive judgments would be limited by paragraph 
(1) of this section which prohibits sentences beyond that deserved 
for the offense. 
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The language "acts designated as a crime under the law" was 
inSerted to insure that acts by juveniles that would have led to 
a conviction for a cfime had the offender been an adult could be 
considered under this paragraph even though there is no formal 
"conviction." 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

. 17 

18 

19 

20 

SECTION 3-103. [Sentencing Alternatives.] 

(a) A person convicted of a felony or a misdemeanor in 

this State must be sentenced in accordance with this Act. 

(b) The following sentencing alternatives are authorized: 

(1) payment of a fine either alone or in addition 

to any other s~ntence authorized by this subsection; 

(2) service of a term of community supervision; 

(3) service of a split sentence of confinement 

fol1o\V'ed by a term of community supervision; 

(4) service of a term of periodic confinement; 

(5) service of a term of continuous 

(6) making restitution alone or in 

any other sentence authorized by this sub~ection. 
j 

confinement; 

addition to 

, 
(c) This Article does not deprive a court of any authority 

corrferred by law to decree a forfeiture of property, suspend or , 
caricel a license, remove a person from office, or impose costs 

and other monetary obligations if specifically authorized.by 

law. 

[(d)- This Article does not prevent a court from imposing 

a sentence of death specifically authorized by law.] 

COMMENT 

The purpose of this section is to collect in a single list the 
authorized sentencing alternatives. The section is an exclusive list 
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of available alternatives although its terms make reference to other 
consequences that may follow a conviction. 

Subsection (a) makes this Act the exclusive authority for sen
te<~cing felons and misdemeanants. States which may have abandoned 
th~ traditional felony-mi~demeanor classifications will need to alter 
the language. Many state~_in adopting new criminal codes have 
classified offenses into discreet groups for sentencing purposes and 
oftentimes very minor offenses are termed "infractions" or other 
designations. It. is the intent of the section to exclude these minor 
offenses often resulting from municipal or county ordinances or traf
fic violations. Section 3-112 (c) is a formulation of such an 
exclusion that eliminates from the Act's coverage sentencing for any 
minor offense that does not provide for confinement as an available 
sanction. 

Subsection (b) lists the authorized sentencing alternatives. 
Each alternative is more fully defined and implemented in subsequent 
parts of the Article: community supervision (Part 3); fines (Part 4); 
splitDsentences, periodic confinement, and continuous confinement 
(Part 5); and restitution (Part 6J. 

Subsection (c) insures that the exclusive thrust of the Article 
does not repeal by implication other sections that authorize civil 
penalties for commission of a crime. Thus authority for a court or 
an executive agency to cancel a driver's license for accumulated 
traffic offenses would not be affected by this Act. Part 6 of 
Article 4 of this Act does limit the nature of the civil penalties 
th~t can be imposed. This subsection is also intended to preserve 
existing state law with regard to the assessment of costs. 

Subsection Cd) is an optional provision for those states that 
have the death penalty. This Act does not speak to the advisability 
of the death penalty or to the form such a provision should take. 
Throughout the Article optional references have been included to 
alert drafters in states with the death penalty to necessary modifi
cations in the provisions of this Act. Part 2 of this Article does 
adopt a number of procedural provisions providing defendants increased 
opportunity to contest facts relating to his sentencing and otherwise 
to participate in the sentencing process. It is likely that equal 
protection doctrines would require a state to provide at least similar 
opportunities to those facing a death sentence, even though the Supreme 
Court may not have required such provisions in death penalty cases 
alone. 

The Act does'~:not authorize a "life sentence. " Under many systems 
with parole, a person sentenced to life imprisonment becomes eligible 
for parole after a legislatively established term, usually from 10 to 
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15 years. A sentence to "life" does not mesh with other prOV1S1ons 
of this Act which substitute a relatively fixed system of good-time 
credits for parole release. States that prefer to retain "life 
imprisonment," perhaps as an alternative for the jury in capital 
cases, will need some mechanism to translate the sentence into a 
term of years for purposes of awarding goodtime credits. 

Advocates of rehabilitative sentences have long urged adoption 
of a variety of sentencing alternatives in order to better tai16r 
the sentence to the individual. Flexibility in alternatives is 
equally appropriate for punishment models. In many cases confinement 
is too severe a punishment and lesser sanctions should be available. 
This section implicitly recognizes these lesser sanctions as having 
a punitive element. For similar provisions see Ill. Ann. Stat. ch. 38, 
i 1005-5-3 '(Smith-Hurd Supp. 1977); Model Penal Code,§ 6.02; Proposed 
New Federal Criminal Code~§ 3001. 

1 

2 

SECTION 3-104. [Maximum Sentences •. ] 

(a) The maximum term of a sentence to continuous confine-

3 ment imposed for conviction of an offense is: 

4 

5 

(1) [unless a sentence of death is imposed,] for 

[murder in the first degree], [ years], but the maximum is [2 

6 times the maximum term for murder in the first degree] for a 

7 persistent offender or an especially-aggravated offense. 

8 (2) for Class A felonies other than [murder in the 

9 first degree], [ years], but the maximum is [2 times the maximum 

10 term for Class A felonies other than murder in the first degree] 

11 for a persistent offender or an especially aggravated offense. 

12 (3) for Class B felonies, [ years], but the maxi-

13 mum is [2 times the maximum term for Class B felonies] for a 

14 persistent offender; 

15 (4) for Class C felonies, [ years], but the 

16 maximum is [2 times the maximum term for Class C felonies} for a 
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17 persistent offender; 

18 (5) for Class A misdemeanors, [ year], but the 

19 maximum is [2 times the maximum term for Class A misdemeanors] 

20 for a persistent offender; and 

?l (6) for Class B misdemeanors, [ months], but the 

22 maximum is [2 times the maximum term for Class B misdemeanors] 

23 

24 

for a persistent offender. 

(b) The maximum term of a sentence t~ periodic confine-

25 ment, a split sentence of confinement and community supervision, 

26 or community supervision is [ years] for a felony o'r [ year] 

27 for a misdemeanor. For the purpose of determining the maximum 

28 term under this subsection, the term of a sentence to periodic 

29 confinement or a split sentence includes both the time spent in 

30 confinement and the time spent in the community under supervision. 

31 

32 

33 

34 

35 

36 

37 

38 

39 

(c) The maximum of a fine imposed for conviction of an 

offense is: 

(1) for a Class A or a Class B felony, [$ , ] ; 

. (2) for a Class C felony, [$ ] ; 

(3) for a Class A misdemeanor, [$ ] ; and 

(4) for a Class B misdemeanor, [$ ] . 
Cd) If the defendant is an organization, the maximum 

amount of a fine imposed for conviction of an offense is 50 times 

the amount authorized in subsection (c). As used in this sub-

40 section "organization" means a legal entity other than an indivi-

41 dual. 

42 (e) In lieu of a fine imposed under subsection (c) or 
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43 (d), a defendant who has been convicted of an offense through 

44 which he derived pecuniary gain or by which he caused personal 

45 injury orGproperty damage or loss may be sentenced to a fine 

46 not exceeding twic~ the gain derived or twice the injury, damage, 

47 or loss caused. Whenever a pe~son is convicted of an offense 

48 that is one of several transactions constituting a continuing 

49 scheme of criminal activity, the court in determining the amount 

50 of gain, injury, damag~ or loss under this subsection may consi-

51 der that resulting from the entire scheme. 

COMMENT 

The section establishes the maximum authorized sentence for each 
of the sentencing alternatives for which a maximum is appropriate. The 
maximum provides a ceiling on both the sentencing guidelines developed 
by the Sentencing Commission and any sentence imposed by a sentenc'ing 
court. All maximums are collected in this section, and are drafted 
to be consistent with the optional offense classification scheme es
tablished in Section 3-112 consisting of 3 classes of felonies and 2 
classes of misdemeanors. States with different existing classifications 
should alter the language accordingly. 

Subsection (a) establishes the maximums for sentences to contin
uous confinement. For each class two separate maximums are provided. 
"Persistent offenders" are defined by Section 3-105 and "especially 
aggravated offenses" are defined by Section 3-106. 

Most studies of American sentencing practices have concluded that 
sentences imposed are too long, and have suggested drastically reducing 
the authorized maximum for sentences to confinement. Under most state 
systems a substantial maximum is established by legislation with the 
implicit expectation that courts will reserve the top range of potential 
sentences for the most egregious cases. This approach provides a broad 
range of discretion which in turn results in disparity of sentences. 
Recen~i proposals for sentencing reform including the Model Penal Code, 
the National Advisory Commission on Criminal Justice Standards and Goals, 
and the American Bar Association Joint Committee Standards Relating to 
Sentencing Alternatives and Procedures have urged enactment of lower 
maximums for ordinary circumstances with authorization in particularly 

\.) 
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aggravated cases for the court to extend the maximum. This latter 
apprC?ach is followed in the Act. 

The section must also be evaluated in relation to the change in 
sentencing philosophy and structure embodied in the Act. Most Ameri
can jurisdictions have indeterminate sentencing; the sentence imposed 
by the court bears little relationship to actual time served. Parole 
boards are authorized to release offenders when they are "rehabilita
ted" or no longer represent a societal risk. Under this Act, there 
is no discretionary release; the sentence imposed by the court is the 
sentence actually served, reduced only by earned good time. 

No proposed maximum sentences are recommended; each state should 
d.evelop its own scale relating to its viewef the extent of the sanc
tion necessary to fulfill the purposes of sentencing. The process of 
arriving at maximums for continuous confin~ment should be derived from 
an evaluation of maj or national proposals for sentencing reform and ~ ., 
the average time actually served by 6ff~ridits under existirig i~deter
minate sentencing systems. Comparisons are particularly difficult to 
make since in indeterminate sentencing schemes, the parole discretion 
is relied upon ,to reduce authorized maximums. Also maximums must be 
evaluated against any enhancing sections, such as habitual criminal 
statutes, which authorize incre~sed maximums for particularly dan
gerous or persistent offenders. 

t 

) 

t 
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Maximums under indeterminate proposals: 

Model Penal Code,§§ 6.06, 6.08 

Class 

Felony first degree 

Felony second degree 

Felony third degree 

Misdemeanor 

Petty misdemeanor 

Maximum Allowed 

Life 

10 years 

5 years 

1 year 

30 days 

Proposed New Federal Criminal Code,§ 3201, 3204 

Class Maximum Allowed 

Class A felony 30 years 

Class B felony 15 years 

Class C felony 7 years 

Class A misdemeanor 6 months 

Class B misdemeanor 30 days 

Illinois Ann. Stat. Ch. 38, § 1005-8-1 (Smith-Hurd Supp. 1977). 

Class Maximum Allowed 

Murder Life 

Class 1 felony Life 

Class 2 felony 20 years 

Class 3 felony 10 years 

Class 4 felony 3 years 



Class A misdemeanor 

Class B misdemeanor 

Class C misdemeanor 
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1 year 

6 months 

30 d~ys 

National Advisory Commission.Correc. Stds. 5.2, 5.3. 

"State penal code revisions should include a provision that the 
maximum sentence for any offender not specifically found to represent 
a substantial danger to others should not exceed 5 years for felonies 
other than murder.. " 

Ext,ended terms are authorized not to exceed 25 years, except 
for murder. 

ABA Sentencing Standards,§ 2.1 

Sentences for felonies "ought not to exceed ten years except 
in unusual cases and normally should not exceed five years." 

Maximums under flat sentence proposals: 

Development of the ~aximum' sentences may be advanced by 
examining the maximum sentences authorized under existing flat 
se~tencing systems. Absolute comparisons are again not possible 
since each scheme, takes a different app:!t6ach to the use of factors 
that will enhance a sentence. Also each system differs on the na
ture and amount of good time reductions that will reduce actual time 
served. 

Me. Rev. Stat. Maine tit. l7-A,&§ 1251-54 (Pamphlet 1977) 
Effective May I, 1976 
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Class 

Murder One 

Class A 

Class B 

Class C 

Class D 

Class E 

Class 

Murder G>ne 

Class A 

Class B \ 

Class C 

Class D 

With maximum good-
Maximum allowed time'Eotential 

Life 25 years 

20 years 12.4 years 
..... .... ' 

10 years 6 years 

5 years 3 years 

1 year 7.2 months 

6 months 4 months 

Ind. Code Ann. Indiana, §§ 35-50-2-3 to 8; 
§§ 35-50-6-3 to 4 (Burns Supp. 1977) 

Effective October 1, 1977 

Maximum allowed 

60 years 

50 yeaTs 

20 years 

8 years 

4 years 

Ca.lif:ornia 

With maximum good
time potential 

25 years 

10 years 

4 years 

2 years 

Cal. Penal Code, && 1170 to l170.la (West Supp. 1977) 
Effective July 1, 1977 

Catetory Maximum allowed 

Murder One Life 

Category 1 7 

/~a:tegory 2 5 

'Category 3 4 

Category 4 3 
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National sentencing studies 

To compare properly maxima authorized by this ,section with pre
sent sentencing practices, studies showing average time actually 
served for particular' offenses must be examined. 

Table 1 reproduced below shows the mean 
served by persons prior to release on parole. 
by state breakdown in the relationship between 
time served. 

and median time actually 
Table 2 shows a state 
sentence imposed and 
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TABLE 1 
Mean and Medium Years Served Before Parole 

United States 1965-70 

Offense Prior Record No Prior Record Combined 
~ .. ~ 

Median Mean Medium Mean Medium 
Term Term Term Term Term 

Homicide 4.7 6.4 5.0 6.9 4.8 

Manslaughter 1.9 2.6 1.7 2.3 1.7 

Armed Robbe'ry 2.9 3.9 2.4 3.5 2.8 

Aggravated Assault 1.3 1.9 1.2 1.9 1.3 

Burglary 1.4 1.9 1.2 1.7 1. 4" 

Theft or Larceny 1.1 1.5 1 1.3 1.1 

Vehicle Theft 1.2 1.5 1 1.4 1.2 

Check Fraud 1.3 1.6 1 1.4 1.2 

Other Fraud 1 1.4 .9 1.2 1 

Forcible Rape 4.4 5.7 3.7 5.8 4.0 

Statutory Rape 1.9 2.8 2 3.2 1.9 

Other Sex Offenses 2.2 3 2 2.7 2.1 

Narcotics Offenses 1.8 2.1 1.3 1.9 1.7 

The Table is derived from LEAA, Source book of Criminal Justice 
Statistics, Table 6.53 at 485 (1974). 

Mean 
Term 

6.6 

2.4 

3.7 

1.9 

1.9 

1.4 

1.5 

1.5 

1.3 

5.7 

2.9 

2.9 

2.3 
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TABLE 2 

Length of Sentence and Time Served of Persons First Released From 
Correctional Institutions in 35 States, 1970 

Percent Perc~nt P~rc.nt P,'rcent Ptlrccnt 
Total of tot.1 of total of total of total of tOlal 

Stale first sentencro to .entcnrrd to sr.nl('nccd to who s(1rved who ""rved 
relesacs leas than 5 5 to 10 10 or more Ies. than 5 6 to 10 

years years years years years 

Arizona __________________________________________________ 
759 3·1. 56 42.44 23.00 88.54 9.22 

California ________________________________________________ 5,337 15.21 66.51 9.49 81.32 16.13 
Colorad<l ________________________________________________ 

906 21.30 32.45 46.25 95.70 3.·12 
Connecticut ______________________________________________ 888 51.59 42.39 6.02 97.86 1.58 
Delaware ________________________________________________ 

223 87.00 10.31 2.24 98.65 .90 
Georgia __________________________________________________ h80~ 56.68 27.84 15.47 88.80 9.48 
Hawaii __________ .. ___ .. __ .. _ .. ,_ .... _______ .. _______ .. _ .. _ .. ____ ...... 94 4.26 17.02 78.72 80.85 .13.83 
Idaho ___________________________________________________ 

147 47.26 32.88 19.86 94.56 3.40 
Illinois ___ . _______________ ---- ___________________________ 2,837 48.47 30.16 21.37 89.00 8.00 
Kanoas __________________________________________________ 

683 8.50 39.44 52.05 91.51 6.73 
Kentucky __________________________ " __________ ••• ________ 1,212 72.55 12.20 15.25 9·1.14 5.28 
Louisiana ________________________________________________ 1,443 56.98 26.97 16.0·\ 88.8-\ 9.84 
Maine ___________________________________________________ 

333 76.95 13.26 9.80 95.20 3.00 
Maryland ________________________________________________ 

1,450 78.97 15.12 5.91 97.17 2.14 
M 8B8aChuBetta ____________________________________________ 649 14.66 65.43 19.91 92.30 6.47 
Minnesota ______________ " ________________________________ 310 ?1.94 39.35 38.71 5.81 31. 61 
Mississippi. ______________________________________________ 538 63.38 19.89 16.73 87.36 6.69' 
Missouri _________________________________________________ 

1,568 74.81 19.39 5.80 96.05 2.74 
M ontana ________________________________________________ 298 s.\.70 25.17 20.13 95.30 4.03 
Nevada __________________________________________________ 

231 38.53 29.87 31.60 93.51 6.49 
New Hampshire __________________________________________ 90 54.44 3·1.4-1 11.11 97.78 2.22 
New Mexico ________________________ ' _____________________ 397 8.54 47.49 43.97 86.65 10.83 
New York _______________________________________________ 3,6016 57.40 2R.26 J5.RG 89.79 7.61 
North Dakota ____________________________________________ III 68.47 19.82 11.71 96.·10 2.70 
Ohio ____________________________________________________ 

4,2:15 5.·13 HI, !lG 701.H2 H·\' 77 10.74 
Oklnhoma _______________________________________________ 

1 .. 1G8 7:I.R1 17.82 R.:17 9fi.57 3.61 
Oregon __________________________________________________ R"" 6S.90 25.09 9.01 95.62 .1. 26 
South Carolinll" __________________________________________ 989 6·1.42 20.46 15.12 92.62 5.16 

~:~t~c:~~~~~= ~= = == = = = = = = = = == = = == = = = ==: =:: =:: =: =:: =:::=: 
2\0 86.19 38.10 4.29 95.24 4.29 r 

1,296 61. 70 19.46 18.81 90.20 8.33 
U!ah ____________________________________________________ 

t99 10.55 21.11 68.3·\ 90.45 9.55 
Vt!rmont~ __ ... ___ .. __ ......... ________ ... ___ '"' ______ ... __ ............... __ ... __ ............ 27 70.37 25.9:1 !l.70 100.00 0.00 
Washington ______________________________________________ 9·17 3.06 2.75 9·1.19 95.7S 3.06 
Weal Virginia ____________________________________________ 288 0.00 10.10 89.90 87.15 10.76 
Wyoming ________________________________________________ 137 73.72 16.06 10.22 94.89 3.65 

.------- - _-%-.-----

The Table is reproduced from LEAA~ Sourcebook of Criminal Justice 
Statistics, Table 6.45 at 478 (1974). 

Percent 
of total 

"'ho servfd 
10 or more 

yean 

2.24 
2.55 

.88 

.56 

.45 
1.72 
5.32 
2.04 
3.00 
1.76 

.58 
1.32 
1.80 

.69 
1.23 

62.58 
5.95 
1.21 

.67 
0.00 
0.00 
2.52 
2.69 

.90 
•• 49 

.82 

.12 
2.22 

.48 
1.47 
0.00 
0.00 
1.16 
2.08 
1046 
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Subsection (b) establishes the maximum terms for sentences 
involving some element of community supervision. If the offense 
severity' or offender characteristics call for a sentence involving 
community supervision, the maxima provided should be relatively low. 
A person deserving longer state supervision, deserves a sentence to 
continuous confinement. See Alaska Stat., § 12.55.090 (1972) (5 years); 
Me. Rev. Stat. tit. l7-A,~1202 (Pamphlet 1977) (Class A & B crimes--
3 years; Class C--2 years; Class D & E--l year); Model Penal Code, 
& 301. 2 (5 years for felony; 2 years for misdemeanor); Proposed New 
Pederal Criminal Cod~ ~ 3102 (5 years for felony; 2 years fc~~misde
meanor, For split sen~ences and sentences to periodic confinement, 
the term of the sentence is determined by including both the time 
spent in con.finement and the time spent under supervision in the com
munity. The maxima in-5ubsection (b) apply to the total time the 
offender is subject to state supervision regardless of the form that 
supervision takes. 

Subsection (c) establishes the maximum fines assessable for the 
various classes of offenses. The punitive intensity of a fine varies 
in relationship to the wealth of the offender. Offenders wpo deserve 
monetary sanctions greater than the authorized maxima deserve SODle 
sentence in addition to or in lieu of a straight monetary sanction. 
Model Penal Cqde, § 6.03 (felony 1 or 2, $10,000; felony 3, $5,000; 
misd~meanor, $1,000; petty misdemeanor, $500); New Federal Criminal 
Code,§ 3301 (Class A or B felony, $10,000; Class C f~lony, $5,000; 
Clas~ A misdemeanor, $500). 

Subsection (d) authorizes extended limits for fines imposed on 
organizaticlns. The section only applies when the organization itself 
is the defendant charged. The extended limits on fines for organi
za·tions is based. on the. fact that organizations cannot be confined. 
In the c:asfe of an individual where the punishment deserved for an 
offense exceeds the maximum fine, confinement may be imposed. In ad
dition in ,many cases the maximum amounts authorized for individuals 
may diminish in significance when applied to large corporations. The 
American Bar Association noted that "it may be desirable to devote 
special attention to the problems of fining in connection with offen
ses by corporations." ABA Sentencing Standards,§ 2.7, comment (h). 
The following contain separate schedules of fines for organizations: 
Me. Rev. Stat. tit. l7-A, S 1301 (Pamphlet 1977); N.Y. Penal Law, 
§ 80.10 (McKinney 1975). 

Subsection (e) allows the court to determine the amount of the 
fine in relation to the gain or loss resulting from the criminal 
activity without limitation. S.ee Proposed New .. Federal Criminal 
Code, 9 33.:01 from which this subsection was derived. See also 
Model Penal Code, 9 (j.03 authorizing fines up to double the 
"pecuniary gain derived from the 0 ffense." The court is authorized 
to take into account transactions which are part of a scheme of crimi
nal activity but not formally charged. This is a new provision added 
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to existing models. In a scheme to defraud involving numerous vic
tims, the court could set the fine in relationship to the gain 
derived from the entire scheme even though only one of the fraudu
lent transaction~is,forwally charged as a criminal bffense. The 
determination of the amount of gain or loss and the existence'and 
extent of a scheme would be subject to other procedural provisions 
of the Act requiring finding based on substantial evidence in the 
record. The use of uncharged offenses.as the basis of a sentence 
appears to be constitutional. See comment to section 3-115. But 
see People v. Richards, 17 Col. 3d 614, 552 P. 2d 97, 131 Cal-.-
Rptr. 537 (1976). (limiting restitution to loss from offense 
charged). 

1 

2 

SECTION 3-105. [Persist~nt Offenders.] 

(a) A "persiste~t offender" is a person who has at 

3 least 2 prior felony convictions for offenses committed within 

4 t.he 5 years immediately preceding commission of the instant 

5 offense. In establishing the S-year p~riod: time spent in 

6 confinement may not be included but convictions for offenses 

7 committed during the period of confinement must, be counted 

8 as prior convictions. 

9 (b) Convictions that have been set aside in post-con-

10 viction proceedings or for which a full executive pardon has 

11 been granted are not included as convictions fot purposes of 

12 this section. 

13 

14 

15 

. 16 
),i. 

)17 

18 

19 

2'0 

(c) The conviction for 2 or more felonies.committed 

as part of a single course of conduct during which there waS 

no substantial change in the nature of the criminal objective 

constitutes one conviction for purposes of this section, but . 

offenses resulting in bodily harm to another person committed 
(I 

while attempting to escape detection or appr~hension are not 
f 

part of the same criminal objective. 1/ 
(d) Consistent with this sectionythe sentencing com-

(/ .' 
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21 mission may adopt more specific criteria relating to sentencing 

22 persistent offenders. 

COMMENT 

The section authorizes an enhanced sentence for persistent of
fenders as defined in the section. Section 3-102 doubles the authorized 
maximum for these offenders. "Under t'radi tional indeterminate senten
cing schemes, the statutory maximum is set to accommodate the most 
severe case. Modern reform proposals have urged that the statutory maxi
mums for ordinary offenders be more limited and that extended terms be 
autho'1'iz~~l\'~ere appropriate. ABA Sentencing Standards,§ 2.1 Model 
Penal Code,~§ 6.06-607; Model Sentencing Act; Nat'l Correc. Std. 5,~2. 
Advisory Comm'n. 

The section is in lieu of a habitual offender prOV1S1on. These 
provisions have been criticized generally on three grounds: (1) they 
require a prediction of dangerousness or mental illness in addition to· 
a finding of past offenses; (2) many are mandatory requiring a~ enhanced 
sentence without regard to mitigating factors or the nature, recency or 
frequency of the prior offenses; and (3) the term imposed is unrelated 
to the offense for which the person is sentenced. 

The applicability of this section is based solely on the objec
tive facts of past convictions. No prediction of dangerousness or 
mental illness is required. The rationale for eliminating predictions 
of this I type is set out in the Prefatory N,ote to this Article. A sen
tencing"system based on just deserts or deterrence should authorize 
enhancement of punishments for multiple offenders. 

In the sentencing criteria for ordinary sentences, a past history 
of criminal activity is an aggravating factor. (Section 3-109). Thus 
guidelines for sentencing within the ordinary maximums will provide for 
more severe sentences for a mu! tiple offende,r whose record does not meet 
the requirements of this section. This section serveS as a continuum 
for the more persistent offenders. 

On the other hand, the section does not requ~re an enhanced 
sentence for all offenders fitting the definition\,p. a persistent offen
der;, it merely provides a greater range of sanctions,;, to be used by the 
Sentencing Commission and sentencing courts. The authority given the 
Sentencing Commission in subsection (b) to adopt more specific guide
lines would allow it to define in greater detail the types of felonies, 
the recency of their commission, and aggravating a:o,d mitigating factors 
to be utilized in ap~lying this section. The more severe portion of 
the range authorized for persistent offenders is related to the offense 
committed by doubling the statutory maximum for that offense. The 
essential link between offense and punishment is preserved while at the 
same time implementing society's justified interest in extended punish
ment for multiple offenders. 

II 



117 

SECTION 3~10S 

Other proposals: Model Penal Code & 6.07 provides for extended 
terms for felonies as follows: Felonies or the first degree, maximum~ 
of life; felonies of the second degree, maximum of 20; felonies of the 
third degree, maximum of 10. Criteria for extended terms include: per
sistent offenders who will be dangerous to the public if released; 
professional criminals; dangerous, mentally abnormal persons; multiple 
offende~s. Id. § 7.03. . ' 

The Model Sentencing Act,S 6 authorizes sentences up to 30 years 
for "dangerous offenders" who are defined as felony offenders who suf
fer from a "severe mental or emotional disorder indicating a propensity 
toward continuing dangerous criminal activity" or professional criminals. 

The Proposed New Federal Criminal Code,S 3202 provides for exten
ded terms of not more than 20, 7, and 5 years jor the classes of felonies 
for persons who are persistent felony offenders (defined comparable to 
the proposed draft), professional criminals, and dangerous mentally ab
normal offenders. 

Nat'l Advisory Cornrn'n. Corree. Std. 5.3 (1973) authorizes exten
ded terms of not more than 25 years for the same classes as the Proposed 
New Federal Criminal Code. 

ABA Sentencing Standards § 3.3 is comparable to the proposed 
draft but requires, in addition, a prediction of dangerousness. 

" 
See also, Alaska Stat., § 12.55.050 (1972) (doubling term when 

there is a prior felony); N.Y. Penal Law,§ 70,,06 (McKinney 1975) ,(second 
felony offender provision). ' . , 

Some enhancing provisions place an age limit on the prior con
victions that can be considered requiring that prior convictions be 
counted toward an enhanced sentence only if committed after the offen
der's 17th birthday. No age limit i,s provided in this section. In most 
jurisdictions juvenile offenses are not technically convictions and would 
not be included under this section in increasing a sentence. Iti some 
jurisdictions juveniles can be waived into adult court and convicted of 
felonies! In these instances, such past convictions would be included 
in determ~ntng whether this section applied. The five-year limitation 
reta!ned.~n ttie provision would in most cases preclude using offenses 
cornrnl.tted by the very young. 

The phrase "full executive pardon" in subsection (b) is to dis
tinguish the pardon granted generally by the governor from statutory 
provisions which .authorize the setting aside of convictions in certain 
cases. 
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SECTION 3-106. [Especially Aggravated Offenses.] 

(a) An "especially aggravated offense" is: 

(1) a felony resulting in death or great bodily 

harm or involving the threat of death or great bodily harm to 

another person if, 

(i) the defendant knowingly created a great 

risk of death to more than one person; 

(ii) the offense manifested exceptional de-

pravity; or 

(iii) the defendant was previously convicted 

of [murder] or a felony resulting in death or great bodily harm or 

involving the threat of death or great bodily harm to another 

person; or 

(2) murder in the first degree if, 

(i) the defendant committed the offense for 

himself or another for the purpose of pecuniary gain; 

(ii)" the offense was knowingly directed at an 

active or former judicial officer, prosecuting or defense attorney, 

law enforcement officer, co"rrectional employee or fireman during 

or because of the exercise of his official duties; or 

(iii) at the time the murder was committed, 

the defendant committed another murder. 

(b) Consistent with this section, the sentencing com

mission may adopt more specific guidelines relating to senten

cing for especially aggravated offenses. 
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The section defines especially aggravated offenses fot which 
substantially longer sentences are authorized. The maximum estab
lished for these offenses is twice the maximum otherwise applicable. 
Subsection (c) allows the Commission to promulgate guidelines within 
the authorized range to structure the sentencing court's discretion. 

The especially agg;avated offenses all involve violence or poten
tial violence to persons. uThe nature of the offense characteristics 
listed in the section are derived primarily from existing statutes 
authorizing the death penalty. Most of the provisions are derived 
from the Georgia death penalty statute upheld in Gregg v. Georgia, 
428 U.S. 153 (1976). These in· turn were modeled after the provisions 
recommended in Hodel Penal Code, § 210.6. States will need to insure 
that the provisions of this section do not overlap or conflict with 
the definition of particular offenses in the state's criminal code. 

The nature of the circumstances that should justify the author
ization of enhanced sentences is one upon which fair. minded persons 
might differ. The provisions should be relatively precise to prevent 
abuse. 

The second offense for a violent offense should be sufficient 
to enhance the authorized sanction. The punishment deserved for the 
offense as well as society's interest in incapacitating the offender 
are increased. 

Society has a s:ubstantia1 interest in imposing enhanced punish
ment where the act creates a risk of a substantial number of victims 
suffering death. The section is limited to "knowing" acts. For ex
ample, the kidnapping and confinement of a large number of school 
children in a buried cage should result in greater punishment than 
the kidnapping of one child. 

Society also reacts with horror at particularly heinous offenses 
which appear to lack any semblance of rationality. That sense of fear 
ought not be ignored by the criminal justice system. The punishment 
deserved for such an offense is enhanced as well as society's claim 
to incapacitation. 

Subsection (b) provides three aggrav~ting factors for the 
offense of murder. Committing the crime for pecuniary gain is an 
offense particularly subject to deterrence princip1es. c Deterrence 
principles are also operative for offenses against public officials 
because they are required toc~ake decisions for which retaliation is 
a more likely occurrence. And a multiple murder is also sufficient 
to enhance the punishment. Under the concurrent sentencing provision 
it is possible that the sentences for two murders would run concur
rently without this section. 
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1 SECTION 3-107. [Concurrent and Consecutive Sentences.] 

2 (a) If multiple sentences are imposed on a defendant or 

3 if a sentence is imposed on a defendant already subject to an 

4 undischarged sentence, the sentences shall run consecutively; 

5 but the sentences shall run concurrently if (1) they are imposed 

6 for 2 or more offenses committed as part of a single course of 

7 conduct during which there was no substantial change in the 

8 nature of the criminal objective; or (2) one of the acts consti-

9 tuting a separate offense is taken into account to enhance a 

10 sentence on the other offense. 

11 (b) Notwithstanding subsection (a), a sentence, when com-

12 bined with all other undischarged sentences and remaining undis-

13 charged parts of prior sentences, may not exceed twice the maximun 

14 term of the most serious offense involved. The phrase "the maxi-

15 mum term of the most serious offense" as used in this subsection 

16 means the statutory maximum term of the offense carrying the 

17 longest maximum term, but does not include the additional ter~ 

18 that could be imposed on a persistent offender or for an especially 

19 aggravated offense. 

20 (c) Notwithstanding subsection (b) a sentence imposed 

21 on a defendant for an offense committed while serving a sentence 

22 of continuous confinement for a prior offense shall run consecu-

23 tively to the remaining part of the sentence for the prior offense. 
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In all cases in which consecutive sent.pnces are 
~, 

25 imposed the sentencing court shall direct that the sentence 

26 most restrictive of the person's liberty shall be served first. 

COMMENT 

The traditional approach to multiple sentences taken in senten
cing systems based in part on rehabilitative purposes has been to esta
blish a presumption in favor of concurrent sentencing. Concurrent 
sentences ,greatly facilitate the exercise of parole discretion. In a 
sentencin~ system that focuses primarily on the offense, consecutive 
sentencing for multiple offenses is required. On the other hapd, re
quirements for consecutive s(':~tences can greatly enhance the impact. of 
the prosecutor's charging discretion on the sentence imposed. By accu
mulating separate counts or offenses a prosecutor can enhance the sen
tence far beyond what is appropriate or desirable. This section seeks 
to reach an accommodation on this difficult question. 

Multiple sentences arise in at least three separate contexts. 
First, an offender may, in the process of seeking one criminal objective, 
actually commit several technical offenses .:' The burglar may be guilty 
of burglary, possession of burglary tools, possession of stolen property, 
flight to avoid arrest, and conspiracy to commit burglary. Second, an 
offender may engage in a pattern of behavior constituting a series of 
separate offenses, such as passing a number of bad checks or embezzling 
small amounts of money over an extended period of time. Third, an offen
der can commit multiple offenses in separate, unrelated episodes. 

In the first class of case, the use of consecutive sentences 
allows the prosecutor to enhance the sentence far beyond the maximum 
limits intended to apply to what is essentially one offense. Subsection 
(a) provides that in such instances, sentences should run concurrently. 
The language derives from an alternative suggestion of the National 
Commission on Reform of Federal Criminal Laws. See Proposed New Federal 
Criminal Code,~ 3206 comment. See also N.Y. Penal Law,§ 70.25 (2) 
(McKinney 1975). 

Subsection (a) (2) forbids the use of one act both to enhance 
the sentence for another offense through application of the sentencing 
guidelines and at the same time support the imposition of an additional 
sentence. 

Subsection (b) is designed to place an outer limit on the accumu
lation of consecutive sentences. At some point the marginal impact of 
an extended sentence, even under a just deserts model, is outweighed by 

'I 
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the counterproductive aspects of long sentences both on the offender and 
the correctional system. Subject to subsection (c), subsection (b) 
insures that at no point in time will an offender face a sentence to 
be, ,served longer than twice the maximum sentence of his most serious 
offense. Following are some examples of the operation of this subsec
tion. 

Class 
would 
rized 

Example 1: 
B felonies. 
be 10 years 
for Class B 

An offender is charged and convicted of " separate 
'the maximum total sentence that could be :imposed 
which is twice the maximtlm sentence (5 years) autho
felonies. 

Example 2: An offender is charged with a Class B felony and 
sentenced to 3 years. After serving on~ year of that,~entence he is 
convicted of 2 more Class B felonies. Since he has 2'years remaining 
on his original sentence, themaximum total sentence he could receive 
for the two subsequent offenses would be 8 years. 

Example 3: An offender is convicted of a Class B felony and 
is sentenced as a persistent offender to a term of 8 years. He is sub
sequently convicted of two additional Class C felonies. The maximum 
total sentence he can receive for the Class C felonies is 2 years. 

Example 4: A person is convicted of an especially aggravated 
Class A felony and as a persistent offender. The maximum sentence 
he may rece1ve rs-twice the statutory maximum for Class A felonies 
(2 X 10 = 20 years). 

Examples 3 and 4 result from the language that excludes the 
additional term authorized for persistent offenders or especially ag
gravated offenses from the term "the maximum term of the most serious 
offense." 

A limitation on the accumulation of sentences has been inclu
ded in most reform proposals. ABA Sentencing Standard~ § 3.4; Model 
Penal Code,§ 7.06; Proposed New Federal Criminal Code, § 3206 (limits 
consecutive sentences to the maximum of the most serious felony). 

Subsection (c) establishes an exception to the limitation in 
(b) for offenses committed while serving a sentence of continuous 
confinement. The subsection is one of a number of provisions in the 
act designed to encourage the public prosecution of offenses committed 
in correctional institu'eions. Many correctional officials complain 
that overburdened prosecutors place low priority ~n prison offenses, 
in part because of the availability of administrative sanctions such 
as good time revocation. This reluctance to prosecute is increased 
if the ultimate sentence runs concurrently with the existing sentence 
since it involves no major change in the status of the offender. Si
milar provisions exist in some states: Mo. Rev. Stat 0' § 2220020 (1962); 
Nev. Rev. Stat., § 176.035 (1975). 
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Subsection (d) insures that the most restrictive sentence will 
p,e served first. Where different types of sentences are imposed con
£~ecutively, such as community supervision and continuous confinement, 
t~ey should be served to produce a gradual lessening of control. The 
se:lction would authorize the court, in the C/lse of an offender sen
tenced to continuous confinement for an offense committed while on com
munity supervision, to interrupt the community supervision with the 
term of confinement, the remainder of the co~nunity supervision to be 
served after release from confinement. 

1 SECTION 3-108. [Mitigating Factors.] If appropriate 

2 for the offense, mitigating factors may include: 

3 (1) the defendant's criminal conduct neither caused 

4 nor threatened serious bodily harm; 

5 (2) the defendant did not contemplate that his 

6 criminal conduct would cause or threaten serious bodily harm; 

7 

8 

(3) the defendant acted under strong provocation; 

(4) substantial grounds exist tending to excuse 

9 or justify the defendant's criminal conduct, though failing to 

10 establish a defense; 

11 (5) the defendant played a minor role in the com-

12 mission of the offense; 

13 (6) before his detection, the defendant compen-

14 sated or made a good faith attempt to compensate the victim of 

15 criminal conduct for the damage or injury the victim ~ustained; 

16 (7) . the defendant because of his youth or old age 

17 lacked substantial judgment in committing the oJ'fense; 

18 (8) the defendant was motivated by a desire to pro-

19 vide necessities for his family or himself; 
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2.0 (9) the defendant was suffering from a mental or 

21 physical conditio~ that significantly reduced his culpability 

22 for the offense; 

23 (10) the defendant assisted authorities to uncover 

24 offenses committed by other persons or to detect or apprehend 

25 other persons who had. committed offenses; 

26 (11) the defendant, although guilty of the crime, 

27 committed the offense under such unusual circumstances that 

28 it is unlikely that a sustained intent to violate the law mo-

29 tivated his condl1r t; and 

30 (12) any other factor consistent with the purposes of 

31 this Article. and the principles of sentencing. 

COMMENT 

The section provides a list of factors the Sentencing Commission 
or the sentencing court may utilize to mitigate the punishment. The list 
is not exclusive; paragraph 12 allows other factors to be ~onsidered as 
long as they relate to the purposes of the Article (Section 3-101) and 
the principles of sentencing (Section 3-102). The weight to be attached 

. to these factors is left to the discretion of the Commission and the 
courts and nothing in the section requires that proof of one of the 
factors entitles an offender to a reduction in sentence. 

The introductory clause requires the factor to be appropriate 
to the offense. Appropriateness may have at least twc connotations. 
The definition of the offense itself may contemplate the existence or 
non-existence of one or more of thefactors--thus the fact that the 
defendant's conduct did not cause seriously bodily harm would not ~iti
gate the penalty for petit larceny. Second, the offense may be so se
vere that the existence of one of the mitigating factors is not suffi
cient to warrant a reduced sentence. 

Paragraphs (1)-(4), (6) and (8) are derived from Model Penal 
Code,§ 7.01. Paragraphs (5), (7), and (9)-(11) were proposed in Twen
tieth Century Fund's Task Force on Crimin~l Sentencing, Fair and Certain 
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Punishment 4~-45 (1975). The Model Penal Code: provisions were largely 
adopted in the Proposed New Federal Criminal Cod~ § 3102. 

The abandonment of rehabilitation and predictive restraint as 
goals of sentencing have resulted in the absence of some tr,adi tiona1 
formulations of mitigation and the following factors proposed in-the 
Model Penal Code would not be consistent with Sections 3-101 and 3-102: 

,1) the character and attitudes of the defendant indicate 
that he is unlikely to commit another crime; 

(2) the defendant is particularly likely to respond affirma
tively to probationary treatment; 

(3) the defendant's criminal conduct was the result of cir
cumstances unlikely to recur; 

(4) the imprisonment of the defendant would entail excessive 
hardship to himself or his dependents." 

1 SECTION 3-109. [Aggravating Factors.] If appropriate 

2 for the offense, aggravating fRctors, if not themselves 

3 nec~_ssary elements of the offense, may' include: 

4 (1) the defendant has a recent history of con-

5 victions or criminal be'havior; 

7 activity; 

8 

9 

10 

(2) the defendant was a leader of the criminal 

(3) the offense involved more than one victim; 

(4) a victim was particularly vulnerable; 

(5) a victim was treated with cruelty during the 

11 perpetration of the offense; 

12 (6) the harm inflicted on a victim was particu-

13 larly great; 

14 (7) the offense was committed to gratify the de-

15 fendant's desire for pleasure or excitement; 
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16 (8) the defendant has a recent history of unwil-

17 lingness to comply with the conditions of a sentence involving 

18 supervision in the community; and 

19 (9) any other factor consistent with the pur-

20 poses of this Article and the principles of sentencing. 

COMMENT 

This section provides a list of factors the Sentencing Commis
sion or the sentencing court may utilize to enhance the punishment. 
The list is not exclusive; paragraph (9) allows other factors to be 
considered as long as they relate to the purposes of the Article 
(Section 3-101) and the principles of sentencing (Section 3-102). The 
weight to be attached to these factors is left to the discretion of 
the Commission and the courts and nothing in the section provides 
that proof of one of the factors requires the sentence to be enhanced. 

The introductory clause requires the factor to be appropriate 
to the offense and prohibits the double use of factors that duplicate 
elements of the offense. 

Paragraphs (2) through (7) were derived from those proposed in 
Twentieth Century Fund Task Force on Criminal Sentencing, Fair and 
Certain Punishment 44 (1975). 

Paragraph (I)" allows prior offenses to serve as aggravating 
factors. This is based not so much on the force of prior offenses 
as predictive instruments for future behavior but on the fact that a 
multiple offender deserves more punishment than a first offender. 
This philosophy is carried through for persistent offenders in sec
tion 3-105. 

Paragraph (1) authorizes the use of past "criminal beh'=a.vior" 
as well as criminal convictions to enhance the penalty. This would 
authorize the court and the Commission to utilize allegations of crimi
nal conduct or the underlying criminal behavior of convictions that 
were set aside as constitutionally invalid. The United States Supreme 
Court has not resolved the constitutionality of such a provision. In 
United States v. Tucker, 404 U.S. 443 (1972) the court remanded for 
resentencing a case in which the sentencing court took into account 
past convictions in imposing sentence and only subsequently learned 
they had been unconstitutionally obtained. There is language in the 
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opinion suggesting that it was not the use ~f invalid convictions but 
the use of convictions unknown to be invalid that required resentencing. 
Some recent cases suggest even hearsay evidence of prior criminal con
duct not amounting to a conviction may be considered in sentencing. 
United States v. Cardi, 519 F.2d 309 (7th Cir. 1975). See also 
Henry v. State, 20 Md. App. 296, 315 A.2d 797 (1974), Modified, 273 
Md. 131, 328 A.2d 293 (1974) permitted use of offenses for which the 
defendant was acquitted; People v. Martin, 48 Mich. App. 437, 210 
N.W.2d 461 (1973) aff'd, 393 Mich. 145, 224 N.W. 2d 36 (1974) (per
mitted the use of arrest records not leading to a conviction 1). The 
use of criminal conduct not resulting in a"conviction as the basis for 
enhancing sentences has been criticized. See Rubin, The Law of Crim-
inal Correction 95 (1973). ---

The use of the term "criminal behavior" is also intended to al
low use of past criminal conduct by juveniles that resulted in any 
adjudication of delinquency as long as state law allows that informa
tion to be disclosed to criminal courts. Section 3-204 (4) of this Act 
allows such information, once obtained, to appear in the presentence 
report. 

Paragraph (8) would allow the Commission and sentencing courts 
to refuse to impose a sentence of community supervision, even though 
appropriate to the offense, if the particular offender has a recent 
history of violation of the conditions of community supervision. In 
most instances a record of prior offenses would make confinement an 
appropriate sentence in any event, but for minor offenses continued 
use of community supervision might be appropriate. The paragraph 
allows the Commission and the courts in these instances to preserve 
the integrity and public confidence in the system of community super
vision by. denying it to those who have demonstrated by their past con
duct an unwillingness to comply with imposed conditions. 

1 SECTION 3-110. [Sentencing Commission; Creation.] A 

2 sentencing commission is created in the office of the 

3 Governor. It consists of the director of corrections and [8] 

4 addi tional members appointed by the Governor [with t.he advice 

5 and consent of the Senate]. Three members must be active 

6 trial judges of courts having criminal jurisdiction, one must 

7 be a prosecuting attorney, one mus~ be a practicing attorney 

8 having substantial recent experience representing criminal 

9 defendants, and the remaining members must be from the public 

10 at _large. The Governor shall designate one of the members of 

11 the commission as chairman. 
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1 

[Alternatives for States in which active judges 
cannot sit on policy-making commissions in 
annother branch of government.] 

[ALTERNATIVE A] 

[(a) A Sentencing Commission is created in the 

2 office of the Governor. It consists of the director of 

3 corrections and [5] additional members appointed by the Governor 

4 [with the advice and consent of the Senate]. One member must 

5 be a prosecuting attorneys one must be a practicing attorney 

6 having substantial recent experience representing criminal de-

7 fendants, and the remaining members must be from the public-

S at-large. The Governor shall designate one of the members of 

9 the Commission as chairman. 

10 (b) The [Chief Justice of the Supreme Court); shall 

11 appoint a judicial advisory panel consisting of [3;5] active 

12 trial judges . of courts having criminal jurisdiction. The 

13 panel shall meet with the commission and advise it on the 

14 dischargl~ of its responsibilities. Members of the 'pane1 may 

15 not vote on matters before the commission.] 

[ALTERNATIVE B] 

1 [(a) A sentencing Commission is created in the 

2 judicial branch. It consists of 5 trial judges serving 

3 on courts having criminal jurisdiction appointed by the [Chief 

4 Justice of the Supreme Court]. The [Chief Justice] shall desig-

5 nate one of the members of the commission as chairman. 
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(b) The [Chief Justice of the Supreme Cour~] shall 

7 appoint an advisory panel consisting of [5] members. One mem-

8 ber must be a prosecuting attorney, one must be a practicing 

9 attorney having substantial recent experience representing 

10 criminal defendants, and the remaining members must be from 

11 the public at large. The panel shall meet with the commission 

12 and advise it on the discharge of its responsibilities. Mem-

13 bers of the panel may not vote on matters before the commission.] 

COMMENT 

The section creates a sentencing commission whose major task 
will be to establish the presumptive sentences for application to crimi
nal offenders. The commission concept was proposed in Frankel, Criminal 
Sentences (1972) and has been accepted in recent efforts to revise the 
federal criminal laws. S .1427, 95th Cong., 1st Sess. 
The Act rejects the idea, advanced py some proponents of models based 
on just deserts, to have the legislature codify either mandatory or 
presumptive sentences. D. Fogel, " ... We Are the Living Proof ..• " 
(1975); A. von Hirsch, Doing Justice (1976). See also Cal. Penal Code, 
§ 1170 (West Supp. 1977)~,\ 

\'i 
The use of an administrative mechanism rather than legislative 

enactment has several advantages. It provides greater flexibility to 
develop and, where necessary, adjust sentences to accommodate changing 
societal views toward various offenses and the current availability of 
resources. Furthermore, a specialized sentencing agency insures.a con M 

tinuing examina:tion:of sentencing-practices and their effect on crim~, 
offenders, and correctional programs. 

The commission consists of both official and public members. 
A just deserts model of sentencing suggests a broadly based composition 
in order to establish a severity ranking for offenses .and the appro
priate sentence. The composition differs from proposals based on 
rehabilitation or dangerousness where a heavy input of ~sychologists 
and,other social science professionals would be appropr1ate. 

Two separation of powers objections to the proposal may be 
raised. In some states, active trial judges may not serve on commis
sions or other policy formulating groups. In others, the sentencing 
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function may be seen as exclusively within the judicial sphere. 
Alternative A seeks to accommodate the first objection while re
taining the perspective of sentencing judges. Alternative B avoids 
the second objection by placing the commission's functions within 
the judicial branch and providing for an extended advisory panel 
to insure public input. 

The placement of a prosecuting attorney and a defense counsel 
on the commission may be seen by some as creating a potential con
flict-of-interest between their responsibilities as a commissioner 
and their activities in pending cases. For the most part the con
flict is avoided because commission sentencing guidelines would only 
affect crimes committed after their effective date. See Section 3-116 
(c). The perspective of defense and prosecution lawyers is important 
in developing sentencing policies. The dilution of their influence 
within a 9 member commission should serve to alleviate any remaining 
fears involving conflicting interests. 

Directors of Corrections have often served on parole boards 
and their knowledge of the realities of various sentences supports' 
their participation in developing sentencing policies. 

California has enacted a presumptive sentencing system which 
in part authorizes the Judicial Council to 'promote sentencing guide
lines. Cal. Penal Code,§ 1170.3 (West Supp. 1977). 

1 

2 

SECTION 3-111. [Terms of Sentencing Commission.] 

(a) The members of the sentencing ~omrnission shall 

3 serve for staggered terms of [6;4] years or until they cease 

4 to hold the office or position that qualified them for appoint-

S ment and until their successors are appointed and have quali-

6 fied, but of the members first appointed the chairman must be 

7 appointed for a term of [6;4] years and the other members must 

8 be appointed in equal numbers to 2- and 4-year terms. Their 

9 successors must be appointed in the manner provided for the 

10 members first appointed, and a vacancy occurring before expira-

11 tion of a term _must be similarly filled for the unexpired term. 

8-
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12 The [Governor; Chief J?stice] may remove a member of the com-

13 mission only for disability, neglect of duty, incompetence, 

14 or malfeasance in office. Before removal, the member is en-

15 titled to a hearing. 

16 (b) Members of the commission [and the advisory 

17 panel] not employed by the State or its political subdivisions 

18 are entitled to receive a per diem to be established by the Governor 

19 for days actually spent in the performance of their duties and 

20 all members shall be reimbursed for expenses necessarily in-

21 curred in the performance of their duties. 

COMMENT 

The section establishes the term of members of the sentencing 
commission. The commissioners should serve a term extending beyond ' 
that of the Governor in order to reduce dramatic shifts in sentencing 
policy after each election. A 6-year term is preferred. Some state 
constitutions may require that the term of an appointee be no longer 
than the Governor. The members of the commission are removable only 
for cause and are entitled to a hearing. 

The commission consists of part time members. This pres~rves 
the multi-perspective nature of the commission •. It will require that 
the commission establish broad policy leaving the operational details 
to its staff. \' 

1 

2 

SECTION 3-112. [Duties of, Sentencing Commission.] 

(a) The sentencing commission shall: 

3 (1) appoint, and it may remoy~ in accordance with 
"'\ ~. 

4 law, an executive director having appropriate 'training and 

5 experience to conduct statistical studies of sentencing prac-

\';;::, 
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6 tices, interpret and explain social science information rela-

7 ting to sentencing,and construct sentencing guidelines as 

8 provided by this Act; 

9 (2) appoint, and it may remove in accordance with 

10 law, other employees of the commission as required; 

11 (3) adopt in a form determined "by the commission 

12 sentencing guidelines as provided by this Act; 

13 (4) collect, develop and maintain statistical 

14 information relating to sentencing practices and other dispo-

15 sitions of criminal complaints; 

16 (5) cooperate with sentencing courts in develop-

17 ing instructional programs for judges relating to sentencing; 

18 (6) ~xplain sentencing practices and guidelines 

19 to the public; and 

20 (7) exercise all powers and perform all duties 

21 necessary and proper in discharging its responsibilities. 

22 Optional Provisions 

23 [The following subsections are provided for states that have 

24 not classified offenses for sentencing purposes by legislation.] 

25 reb) The sentencing commission shall classify all 

26 criminal offenses o~ the basis of their severity into one of 

27 the following categories: 

28 (1) Class A felonies, which shall include 

29 felonies characteristically involving aggravated forms of vio-

30 lence or the risk of violence against the pers~n; 
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(2) Class B felonies, which shall include 

32 felonies characteristically involving_less-severe offenses 

33 against the person, aggravated offenses against property, or 

34 aggravated offenses against public administration or order; 

35 (3) Class C felonies, which shall include all 

36 felonies not otherwise classified as Class A or B; 

37 (4) Class A misdemeanors, which shall include 

38 misdemeanors characteristically involving or risking aggravated 

39 breaches of the peace or those directed against a person or 

40 public administration or order; and 

41 (5) Class B misdemeanors, which shall include 

42 all misdemeanors not otherwise classified as Class A. 

43 (c) Notwithstanding subsecti6n (b), the commission 

44 may classify as "infractions" minor offenses that do not pro-

45 vide for imprisonment as a possible penalty. A person con-

46 -victed or otherwise found to have committed an offense 

47 classified as an "infraction" may not be sentenced in accor-

48 dance with this Article but may be penalized in accordance 

49 with other applicable law. 

50 (d) The commission shall classify immediately any ne~ 

51 offense enacted into law for which the [Legislature] has not 

52 stated" a classification. 

53 

54 

55 

(e) Rules of-the commission classifying offenses pur-
/" -

suant to this section;,' must be adopted pursuant to the same 

procedures and are effective in the same manner as sentencing _ 

.~ 
1 
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56 guidelines. 

57 (f) After the effective date of the classification of 

58 offenses by the commission, the substantive provision establi-

59 shing the criminal offense continues to be effective,but per-

60 s6ns convicted of the offense are subject to the penalties 

61 provided in thi5Act.] 

COMMENT 

This section establishes the duties of the sentencing commission-
the most critical for the success of the sentencing system is appoint
ment of an executive director. Development of sentencing guidelines 
and evaluation of sentencing practices will require experience with 
statistical techniques and social science methodology. 

Paragraph (3) allows the commission to determine the fofm in 
which sentencing guidelines are developed. Most existing presumptive 
sentencing efforts have used matrices. This paragraph allows the com
mission to experiment with other forms.. See Section 3-113. 

Paragraphs (4),: (5) and (6) require the commission to carryon 
research, training and public education programs relating to senten
cing. The just deserts model developed in this Act has not been 
thoroughly tested in practice and it is important that evaluation of 
its impact be continually undertaken. One of the objectives of this 
Act is to build public confidence by authorizing public access to 
information regarding the actual operation of the system. 

[Optional provisions--Comment] 

In jurisdictions that have recently revised their criminal 
codes, offenses have been classified into a few discreet classifica
tions for sentencing purposes. Earlier legislative tradition called 
for each criminal offense to be accompanied by its own penalty pro-, 
vision. This resulted in substantial inconsistency in sentencing 
provisions. The classification of all offenses into a few categories 
allows the legislature to make a consistent evaluation of the rela
tive severity of offenses. For those jurisdictions that have classi
fied bffenses the ,optional provisions are unnecessary. 

In some jurisdictions criminal code revision has been delayed· 
because of a lack of consensus on the definitions of particular of
fenses. The optional provisions provide a mechanism for a jurisdic-
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tion to categorize its offenses without undertaking total criminal 
code ~evision. One of the major purposes of this Article (Section 
3-101) is to avoid disparity in sentences and this cannot be com
pletely fulfilled until legislatively authorized sentences are 
worked into a rational structure. 

The optional provision may face constitutional obstacles in 
states with rigidly interpreted prohibitions against repeals by im
plication. In these jurisdictions there may be no substitute for' 
legislative classification of offenses. 

The classification of offenses is a prerequisite to the adop
tion of Section 3-104 which establishes maximum se~tences. 

The classification scheme proposed in this section--three 
classes of !elonies and two classes of misdemeanors--is derived from 
Model Penal. Code, § 6.01, 6.08. Some states have adopted more cate
gories. See Ill. Ann. Stat.,ch. 38, § 1005-5-1 (Smith-Hurd 1973) 
(4 felonies-and murder, and 3 misdemeanors); Tex. Penal Code Ann. 
tit 3, ~§ 12.03-12.04 (Vernon 1974) (capital felonies, 3 felonies and 
3 misdemeanors); N. Y. Penal Law, § 55.05 (McKinney 1975) (5 felonies 
and 3 misdemeanors). 

The definition for each category of offense is not designed 
to be rigid. It purports to give some legislative guidance to the 
commission in classifying offenses without creating a legal question 
as to whether the commission in each case properly classified an 
offense. As an example of the types of offenses which .;~'{ould nor
mally be in the various classes, the Model Penal Code nnikes the 
following classifications: 

Class A felonies include murder in the 
fir$t degree, kidnapping unless the victim was 
returned safely, r~pe with resulting serious bodily 
harm, and robbery with an attempt to kill or inflict 
serious bodily harm. 

Class B felonies include manslaughter, 
aggravatea assault with extreme indifference to 
human life, rape without resulting bodily harm, 
burglary of a dwelling at night or with resulting 
bodily harm, and robbery other than when in Class A. 

Class C felonies include negligent homi
cide, aggravated assault with a deadly weapon, bur
glary other than when in Class B, bribery of public 
officials, perjury, and theft over $500. 
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Class A misdemeanors include simple assult, 
passing bad checks, fraud, and theft under $500 but 
more than $50. 

Class B misdemeanors include theft under $50 
without a threat of force, and assault resulting from 
a fight begun with mutual consent. 

Subsection (c) authorizes minor offenses to be classified as 
"infractions." There are in most jurisdictions milnor offenses re
lating to business or traffic regulation or resulting from municipal 
ordinances where the penalty imposed for violation constitutes a 
civil penalty not involving confinement. This Article should only 
be applied to those offenses where confinement is an authorized 
penalty. This result is consistent with § 1.04(5) of the Model Penal 
Code. See also N.Y. Penal Law,§ 55.10 (McKinney 1975) (defining 
"violat1on" as involving fine or imprisonment not in, excess of 15 
days and also exempting "traffic infractions" from criminal enforce
ment). 

The last sentence of the subsection is intended to insure that 
classification of an offense as an infraction does not implicitly 
repeal the penalty established for that offense by other applicable 
law. Thus if a municipal ordinance defined an offense punishable 
only by fine, classification of that offense as an "infraction" would 
leave unaffected the authority to impose a fine for its violation. 
Drafters should not include as part of the repealer to this Act sta
tutes authorizing and establishing procedures for applying sanctions 
for these types of offenses. In those states that may constitution
ally prohibit legislative interference with ordinances adopted by 
home-rule cities, drafters should exempt such ordinance violations 
from this Act. 

Subsection (d) allows continuing classification of new offen
ses where the legislature does not on its own make a classification. 
It is expected, however, that once a classification system is estab
lished, the class appropriate to each new offense wo~ld be specified 
in legislation. , . 

Subsection (e) stipulates the procedural method of adopting 
offense classifications. The procedures are set out in Section 3-116. 
They provide for a public notice and comment rule-making procedure to 
insure public opportunity to participate in(the classification pro
cess. The classifications become effectiye~ pursuant to Section 3-116, 
20 days after filing with the appropriate\J>.:fficial. The effective 
date of classifications is critical because the cQnstitutional pro
hibition against ex post facto laws would prevent ~pplication of the 
classification system, if it enhanced the penalty, to offenses com-
mi ted prior to its effective date. .. 
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Subsection (f) is a savings clause to insure that classifica
tion of an offense by the comm1ssion is not construed to implicity 
repeal the substantive criminal offense but merely to alter the 
authorized punishment. 

1 SECTION 3-113. [Sentencing Guidelines; Non-Monetary 

2 Sentencing Alternatives.] , 

3 (a) The sentencing commission shall adopt gu(delines 

4 for the following decisions relating to the imposition of sen-

5 tences involving supervision or confinement: 

6 (1) selection among the various sentencing 

7 alternatives; and 

8 (2) determination of the length of terms for 

9 each of the alternatives. 

10 (b) Guidelines adopted pursuant to subsection (a) 

11 establish for the sentencing court, on the basis of the 

12 combination of offense and defendant characteristics in each 

13 case, the presumptively'appropriate sentencing alternative 

14 and the .length of term to impose. 

15 (c) For a sentence involving community supervision, 

16 the commission shall propose a maximum term of confinement to 

17 be imposed if the defendant violates the condi'tions of his 

18 supervision. 

COMMENT 

This section requires the sentencing commission to construct 
sentencing guidelines for two different decisions: the sentencing 
alternative to be imposed and the length of term for which it is 
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imposed. Thus for each set of offense and offender characteristics 
the guidelines would provide the sentencing alternative, i.e., com
munity supervision, split-sentence, or continuous confinement, and 
its length. 

The idea of a sentencing matrix was first implemented by the 
United States Board of Parole to direct their hearing examiners in 
granting or denying paroles. The development of parole release guide
lines was subsequently required by the Congress. Parole Commission 
and Reorganization Act of 1976, 18 U.S.C., S 4203 (1976). The Com
mission's matrix provides a range of time an offender should spend in 
confinement before parole based on a mix 6f offense and offender 
characteristics. Part of the Board's matrix is reproduced below. The 
first chart shows the "salient factor" score which reflects offender 
characteristics. The second chart lists offenses by relative severity. 
By locating the offense and salient factor score for a particular 
offender, the chart indicates a range in months of confinement prior 
to release on parole. Decisions outside these guidelines are allowed, 
but are structured with more procedural restrictions. 

u.s. PAROLE COMMISSION GUIDELINES FOR PAROLE RELEASE 
28 C.F.R., §2.20 (1977) 

SALIENT FACTOR SCORE 

Item A ............................................................... . 
(No prior convictions adult or Juve-

nUe)=3. . 
1 prior conviction = 2. 
2 or three prior convlctlons= 1. 
4 or more prior convictions = O. 

Item B .............................................................. .. 
No prior Inca.-ccrattons (adult or Juve. 

ntlc)=2. 
lor two prior Inca.rccrattorul= 1. 
3 or more prior Incarccl1ltlon.~ = O. 

Item C .............................................................. .. 
Age at first commitment (adult or Ju· 

venlle). 
(26 or 0Ider)=2. 
(18 to 25)= 1. 
(17 or younger) =0. . 

Item 0 .............................................................. . 
Commitment offcnse-dld not tnvolve 

auto then or chcck(s)=1. 
Otherwlse=O. 

o :it.(.-"E ........................................................... · ... . 
;;evcr had parole revoked or becn 

committed for a new oHense while 
on parole. and not a probation viola· . 
tor this tlme= 1. 

Otherwlsc = O. 

o Itcm F .......................................................... · .... · 
No history of hcrotn or opl~tc depen· 

dl!nce=l. 
Othe"=O. 

o ltemO ............................................................. .. 
V;:rl!lc<l. employment (or run· time 

schO<'I attendance) lor a total of at 
least 6 montha dtfrtng the l&8t 2 
l'eara tn the communlly=l. 

OLherwlse=O. 

o Totalacore ............................................. . 

[42 FR 31786, June 23,1977] 

o 

o 

o 

o 
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Offense characterl.stlcs: severIty of ottense behavior 
(examples) 

OCCender characteristics: parole prognosis (salIent 
factor score) . 

Very good Good Fair 
(5 to 4) 

Poor 
(3 to 0) 

1l0DE!lATE 

Bribery of a public oCClclal (oHering or accepting) ........ . 
Counterfeit currency (passing/possessIon $1.000 to 

$19.999). 
Drugs: 

Marihuana. possessIon wlt.h Intent to distribute/sale 
(small scale (e.g .• less than 50 Ibs.» 

"Soft drugs". possessIon with Intent to distrIbute/ 
saI.e (less than $500) 

Escape (secure program or InstitUtion. or absent 7 d or 
more-no tear or threat used). 

(11 to 9) (8 to II) 
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Flreanns Act. possessIon/purchase/sale (single 
weapon-not sawed.oCC shotgun or machlnegun). 12 to 16 mo. 16 to 20 mo. 20 to 24 mo. 24 to 32 mo. 

Income tax evasIon ($10.000 to $50.000). ........................... I 

MaUlng threatening communJcatlon(s) ............................ . 
'Mlsprl.slon of felony ............................................................. . 
Property oCCenses (theft/forgery /fra.ud/embezzle. 

ment/lnterstate transportation of stolen or forged 
securltles/recelvlng stolen property) $1.000 to 
$19.999. I 

Smuggllng/tra.n.~portlng of allen(s) .................................. . 
Theft of' motor vehicle (not multiple theft or tor 

resa11' 
.. ' 

RICH 

Counterfeit currency (passing/possession $20.000-
$101).000). 

Counterfeiting (manufacturlng) ............................. _ ......... . 
Drugs: 

Marihuana. posses.~lon wIth Intent to distribute/sale 
(medIum scale) (e.g .• 50 to 1.999 lh.» 

"Sort drugs", possess:on with Intent to distribute/ 
sale ($500 to $5.000). 

Explosives, possession/transportation...................... ........ 16 to 20 mo. 20 to 26 mo. 26 to 34 mo. 34 to 44 mo. 
FIrearms Ac.. possession/purchase/sale (sawed·off 

shotgun(s). machine gun(s). or multiple weapons). 
Mann Act (no force--commerclal purposes) .................... . 
Theft at motor vehicle for resnie ...................................... .. 
Property offenses (theft/forgery /fraud/embCZ7Je-

ment/lnterstate transportation at stolen or forged 
securities/receiving stolen property) $20,000 to 
$100.000. 

The matrix required by this section would be more sophisticated 
S1nce it would deal with more than the single alternative of release 
from confinement. This section makes mandatory the development of 
guidelines for sentences involving both supervision and confinement. 
Section 3-102 contains four sentencing alternatives: (1) supervision 
in the community (which is the saTI\e as "probation" under most systems); 
(2) split sentences (confinement fbl10wed by community supervision); 
(3) periodic confinement (term of confinement to be served on week
ends or evenings); and continu.ous confinement. The section requires 
the guidelines to be precise enough so that given the facts of any 
case the court Can look to the guidelines to tell it which alternative 
to select and for what period of time. 

Be~ethe U.S. Board of Parole's experience proved successful, 
work has begun on the development of sentencing matrices for the 
front end of the sentencing system. Sentencing Guidelines: Struc
turing Judicial Discretion -(project funded by LEAA and conducted by 
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the Criminal Justice Research Center, Albany, New York). Senten
cing commissions established under this Act will have a base of 
methodology from which to proceed. In some jurisdictions initial 
matrices were developed using average sentences imposed over a time 
period by judges in a particular jUrisdiction., This avoids dis
ruptive initial changes in sentencing pra~tices. A hypothetical 
matrix which would comply with this section is reproduced below 
as an example of the form the guidelines might take. 



0 
F 
F 
E 
N 
S 
E 

C 
H 
A 
R 
A 
C 
T 
E 
R 
I 
S 
T 
I 
C 
S 

-5 -1 

9-10 C 1 year 

Split 
7-8 C 90 days 

S 2 years 
V 6 mos. 

Split 
5-6 C 90 days 

S 2 years 
V 6 mos. 

3-4 
S 2 years 

.V 6 mos. 

0-2 
S 1 year 
V 6 mos. 

! 

Sample Matrix for Armed Robbery 

OFFENDER CHARACTERISTICS 

0-2 3 - 8 

C 2 years C 4 years C 

'-'-I 
" 

C 1 year C 3 years C 

C 90 days C 1 year C 
S 2 years 
V 1 year 

Split 
, 

C 90 days C 8 mos. ·C 
S 1 year 
V 1 year 

Split 
C 90 days C 

S 2 years S 1 year 
I V 6 mos. V 1 year 
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9 - 12 13 + 

6 years C 10 years 

4 years C 7 year:.; 

I 
3 years C 6 years 

2 years C 4 years 

1 year C 3 years 

Symbols: C= Continuous confinement; S - Supervision in Community; 
V = Continement for violation of conditions. 

Offense Characteristics: 

Deadly weapon used 
Several victims 
Vulnerable victim 

+10 
+ 4 
+ 4 

Offender Characteristics: 

Prior violent offenses 
Prior felonies " 
Prior revocations 
Made restitution 
Under 18 years of age 

+ 5/off. 
+ 2/off. 
+ l/viol. 
- 1 
- 1 . 
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The discretion of the sentencing commission in establishing 
sentencing matrices is structured by a variety of procedural and 
substantive provisions. The commission is bound by the purposes 
and principles of sentencing announced in Sections 3-101 and 3-102. 
The Act articulates factors which the commission may utilize in 
establishing the. guidelines, sets maximum terms for offenses~ and 
requires public notice and comment rule making in promulgating the 
guidelines. (Section 3-116). 

Subsection (c) requires the guidelines to state the length of 
confinement appropriate for violation of a condition of community 
supervision. Under traditional law "probation" resulted only after 
the court suspended the imposition or execution of a sentence of 
confinement. Under the Act, what is now probation is a sentence and 
not dependent on any other sentence being suspended. However to 
insure equality of treatment and fair notice, the potential liability 
of an offender for breach of his conditions of supervision is struc
tured as well. The appropriate length of confinement for violation 
of a condition of supervision relates both to the nature of the 
underlying offense and the nature of the violation. The Commission 
!§::.directed to establish a "maximum" term for violation. Since 
this remains a guideline the court is authorized to go beyond this 
maximum if it complies with Section 3-207. The statutory maximum 
for a violation is established in Section 3-3lO(b). 

1 

2 

3 

4 

5 

SECTION 3-114. [Monetary and Non-Monetary Conditions 

of Sentencing Guidelines.] The sentencing commission may adopt 

guidelines for the following decisions relating to the imposition 

of sentences: 

(1) imposition of a fine or a requirement to make 

6 restitution, including the amount thereof; 

7 (2) imP9sition of conditions as part of a sen-

8 tence involving community supervision; and 

9 (3) imposition of sanctions for violation of 

10 conditions of community supervision. 

~, . 
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This section provides discretionary authority for the commis-
sion to adopt guidelines relating to other sentencing issues not j' 
included in Section 3-113. The discretionary nature of this sec- 1 
tion is designed to allow the commission to concentrate its -efforts 
on the more critical issues of sentencing alternative and length 
of sentence before developing guidelines for other sentencing 
decisions. 

Paragraph (1) would authorize the development of guidelines 
relating to the amount of fines and restitution, the relevant evi
dence and factors to be used in imposing fines or restitution, and 
any other aspe.cts of these sentencing alternatives. The language 
is broad enough to allow experimentation with the "day fine" which 
is a fine based on the daily wages of the defendant, or other 
techniques designed to make the punitive aspects of fines more 
uniform across classes of defendants. -See Jobson, Fines, 16 McGill 
L.J. 633 (1970); Note, The Use of the FIne as a Criminal Sanction 
in New Jersey: Some Suggested Improvements, 28 Rutgers L. Rev. 1185 
(1975). Paragraph -(2) would allow the commission to seek more uni
formity in the application of conditions of community supervision. 
This might be particularly useful for application of community ser
vice conditions and other conditions unrelated to treatment or the 
individual characteristics of the defendant. Paragraph (3) would 
allow the commission to refine its guidelines relating to sanctions 
imposed for violation of community supervision beyond the guidelines 
establishing a maximum term for confinement required in section 3-113 

Until the commission adopts guidelines under this section, sen
tencing courts are free to make' their own decisions pursuant to the 
procedures required in Part ~ of this Article. When guidelines are 
adopted under this section, they have the same force as guidelines 
adopted under Section 3-113 and must be followed unless the sentencing 
court complies with Section 3- 207. \1, • 

1 

2 

i: 
SECTION 3-115. [Sentencing Guideline Requirements.] 

(a) Sentencing guidelines shall be consistent with the 

3 purposes of this Articl~)and the principles of sentencing. 

4 (b) In adopting sentencing guidelines the commission 

5 shall take into account characteristics of offenses and of de-

6 fendants that relate to the purposes of this Article and the 
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7 principles of sentencing. It shall consider: 

8 

9 

(1) the nature and characteristics of the offense; 

(2) the severity of the offense in relation to 

10 other offenses; 

11 (3) the characteristics of the defendant that 

12 mitigate or aggravate the seriousness of his criminal conduct 

13 and the punishment deserved therefor; and 

i4 

15 (c) 

(4) the available resources of the department.~ 

The sentencing commission shall include with each 

16 set of guidelines a statement of its estimate of the effect 

17 of the guidelines on the resources of the department. 

COMMENT 

This section establishes requirements for the development of 
sentencing guidelines. Subsection (a) requires the guidelines be 
consistent with Sections 3-101 and 3-102. 

Subsection (b) provides four categories of factors which should 
be taken into account in thEr guidelines. The language "nature and 
characteristics of the offense" in subsection (b) (1) authorizes 
the commission to utilize and the sentencing court to consider offense 
behavior rather than the offense for which the defendant was ultimately 
convicted. The major purpose of the provision is to reduce disparity 
resulting from the effect of plea bargaining. See Comments to Section 
3-206. -

Any system that reduces the sentencing discretion of the courts 
is likely to shift the discretion to the prosecuting attorney. If 
guidelines are based on the offense charged, the prosecuting attorney 
is given substantial leverage in dictating the sentence. This section 
authorizes the court to go behind the offense charged to determine 
the offense characteristics. This does not reduce plea bargaining's 
impact on sentencing entirely. If the guideline sentence for a par
ticular offense is 3 years of continuous ~onfinem~nt and a.p~osecutor 
reduces the charge to a Class C felony whlch carrles a maxlm~m sen
tence of 2 y,ears, the guideline sentence could not be imposed. 

The United States Parole Commission regulations and guidelines 
have been applied to offense behavior rather than offense charged and 
this procedure, subsequentlY,_~ut~<?rized by statute t has been upheld by 
the courts agaipst constitutional attack. See Billiteri v. 
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United States Bd. of Parole, 541 F.2d 938 (2d Cir. 1976); Grattan v. 
Sigler, 525 F.2d 329 (9th Cir. 1975); Lupo v. Norton, 371 F. Supp. 
156 (D. Conn. 1974). See also Parole Commission and Reorganization 
Act of 1976, 18 U.S.C.,~~ 4201 to 4218 (1976). 

Paragraph (2) would require the commission to rank order of
fenses in terms of severity and paragraph (3) requires the consid
eration of mitigating and aggravating factors. 

Paragraph (b) (4) makes explicit that available correctional 
resources should affect tha development of sentencing guidelines. 
In many discretionary release systems, the parole release discretion 
has been used to avoid overcrowding facilities. Under a flat sen
tencing system, this difficulty must be taken into account at the 
front end of a sentencing system. A commission system of presump
tive sentencing will allow adjustment of sentences where resources 
become scarce. Unlike current systems, this adjustment can be made 

~ across categories of offenders and with regard to priorities re
lating to offense severity. For example it may be initially deter
mined that third offense petit larceny should presumptively carry 
a jail term. If the jails in a state become overcrowded, the guide
lines could be modified to provide community supervision for future 
offenders of this type while retaining the scarce resource of the 
prison for more serious offenses. Since the intensity of the sanc
tion in a just deserts model is largely a political decision, the 
philosophy is not offended by taking into account available resources. 

The shift from an indeterminate to a flat sentencing system 
will inevitably result in a period of adjustment relating to the 
public perception of sentences. The familiarity with relatively long 
sentences under an indeterminate sentence where offenders only serve 
a portion of the sentence imposed, may make it difficult for the 
public to accept the announcement of relatively shorter sentences 
even though,the actual time served under the latter may be longer 
than under the former. The experience may result in. a substantial 
increase in persons sentenced to confinement. The availability of 
resources is one check on that development. 

A legislature or the sentencing commission may wish to adopt 
a policy that would couple the development of sentencing guidelines 
with a statistical projection of the resources required for their 
implementation. That policy might also include an attempt to develop 
initial sentencing guidelines that would not increase the confined 
population py more than a stated percentage, i.e., 10 p~rcent, over 
the first few years of the operation of the Act. In thlS way the 
shift from indeterminate to flat sentencing can take place with the 
least a~ount of dislocation. 
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1 SECTION 3-116. [Promulgation of Sentencing Guidelines.] 

2 (a) The commission shall hold at least one public 

3 hearing before final adoption of sentencing guidelines. The com-

4 mission shall publish its proposed guidelines at least 30 days 

5 before the hearing. The commission shall afford interested 

6 persons reasonable opportunity to present data, views, or argu-

7 ments at the hearing relating to the proposed guidelines, or 

8 to submit data, views, or arguments in writing before the hear-

9 ing. The commission shall consider fully all written and oral 

10 submissions respecting the proposed guidelines and, if the 

11 guidelines are adopted, issue a concise statement of the princi-

12 pal reasons for or against adoption, incorporating therein its 

13 reasons for rejecting contrary views. 

14 (b) Upon adoption of the guidelines the commission 

15 shall file them in the office of the [appropriate state deposi-

16 tory for filing of administrative actions]. 

17 (c) Guidelines adopted by the commission become effec-

18 tive 20 days after filing and apply to sentences for offenses 

19 thereafter committed. 

20 (d) The commission may modify the guidelines and shall 

21 follow the procedures of this section in so doing. Attleast once 

22 every 2 years the commission shall hold a hearing, consistent 

23 with subsection (a), to allow the public to comment on existing 

24 guidelines. 
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;c~\, The section j~qtl.i,r,es a form of public notice and comment rule-
/::;making for the adop~li9n '9'J sentencing guidelines. This will allow the 

(( public an opportuni ~!~r to( participate in the development of sentencing 
policies and the ord~r~~g of offenses by severity. It will also publi
cize the limitations o!fe:xisting resources on sentencing practices. 

The section is derived in large part from the Model State Admini
strative Procedure Act, §§ 3-4 (1961). The Parole ClommissiOll and Reor
ganization Act of 197,6, 18 U.S.C., ~ 4218 (1976), ma\kes tri~ £\~deral 
Administrative Procedure Act procedures applicable ',to thl~ ad,6ption of 
parole release guidelin~s in the federal system. ~ 

'\,~, \\" 

Subsection (d) allows the commission to modify sent~Acing guide
lines and requires that existing guidelines be reopened;every 2 years 
for public comment. /' 

Part 2 

PROCEDURES FOR IMPOSING SENTENCE 
-"0.. 1 

.l.' . SECTION 3 - 20l. [Presentence Service Officers.] 

2 

3 

4 

5 

6 

7 

(a) The director of corrections shall appoint presentence 

service officers for each [court, division of a court] having crimi

nal jurisdiction. Presentence service officers shall conduct in

vestigations and make reports and recommendations to sentencing 

courts relating to the imposition of sentences on criminal defen

dants. 

8 

9 

10 

11 

12 

13 

14 

(b) With permission of the [district, circuit] court, 

the presentence service officer may: 

(1) assist courts or other judicial officers in 

developing information relating to the setting of bailor other 

pretrial release or detention decisions; and 

(2) develop information about offenders relating 

to the selection of an offender for particular correctional programsi 

... 1':"-
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15 [(c) The Supreme Court shall adopt rules providin~ for 
;i 

16 office space, supporting staff, equipment, and other £dministra-

17 tive provisions for presentence service officers.] 

COMMENT 

This sectioi requires the director of corrections to appoint pre
sentence service officers for each sentencing court. These officers are 
primarily responsible for developing presentence reports. Subsection 
(b) authorizes them to perform other investigatory functions. 

This section reflects the recommendations of others that all 
probation services should be administered on the state level in order 
to provide coordinated and efficient utilization of manpower, to imple
ment state-wide standards for training and operational procedures, and 
'to insure jurisdiction-wide availability of services. See Model Penal 
Code, ~~ 405.1 to 405.4; Nat'l Advisory Comm'n Correc. S~ 10.1. The 
American Correctional Association reports that as of October, 1975, 
nine states or territories retained local control of adult probation, 
32 had state administered systems, and 12 had a combination of state 
and local systems. ACA, Directory: Juvenile and Adult Correctional 
Departments, Institutions, Agencies and Paroling Authorities (1975-76). 

It has. been argued that probation services should be admini
stered by courts to insure a high level of confidence between the court 
and the person advising him on sentencing policy. However, the more 
limited discretion provided to courts under the sentencing provisions 
of this Act make this interest less compelling. Investigative skills 
become paramount in presentence service officers. It has also been 
argued that in receiving advice on sentencing, courts need the inde
pendent judgment of an officer not directly responsible to them. 

In many states probation officers serve both as investigators 
compiling. presentence reports and as supervisors for persons placed 
under supervision in the community. However, studies'O,f time spent 
by probation officers with dual functions demonstrate that investiga
tion and report writing always take priority over supervision even 
though most Qfficers prefer the challenge of supervision. D. Glaser, 
The Effectiveness of a Prison and Parole System 442-47 (1964). Although 
nothing in the Act directly prevents one individual performing both 
functions, the separa~e statutory treatment accorded the appointment 
and duties of pr~sentence service officers in this section and community 
service officers in Sections 2-203 and 2-204 dramatizes the differing 
nature of the tasks. 
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.\~ 

Subsection (b) authorizes the presentence service officer 
to perform other tasks within the criminal justice system with 
court approval. These additional functions are consistent with. 
the officer's role as an investigative arm of the courts assis~ 
ting it to make discretionary decisions. A jurisdiction may 
find it more economical to have one person or agency responsibl. 
for investigations related to bail and pretrial diversion dew 
cisions. 

Subsection (c) provides for office space and other adJll~n;\'!. 
strative support for presentence service officers. In many stJt'$, 
the expenses of providing support to judicial officers is split 
between state and local governments. Drafters should evaluate 
this subsection to insure its compatability with existing fina,Q. ... 
cial arrangements. Ideally the presentence service officers 
should be supported in the same manner as other judicial officers.' 

:'p,,
,.' ~::: 

1 

2 

SECTION 3-202. [Presentence Procedures.] 

(a) If the prosecuting attorney believes that a 

3 defendant 'should be sentenced for an especially aggravate4 

4 off~nse or as a persistent offender, he shall file a state· 

5 ment thereof with the court before trial or acceptance 

6 of a plea of admission. 

7 (b) In all other cases, upon acceptance of a pl ... 

8 of admission or upon a verdict or finding of guilty the 

9 court may require that: 

10 (1) the prosecuting attorney file a statement 

11 with the court setting forth any aggravating or mitigatin, 

12 

13 

factors he believes should be consid~red by the court~ and 

(2) the defendant' file a statement with the 

14 court setting forth any mitigating factors he believes 

15 should be considered by the court. 

I' 
)' 

.1 
'I 

, 
o 
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COMMENT 

The section requires the parties to give notice of any 
aggravating or mitigating factors they wish to assert relating 
to the sentence. The section sets the stage for two subsequent 
prov1s10ns: Section 3-203 which provides for independent evalua
tion and verification of these factors by the presentence service 
officer and Section 3-206 which r~quires a sentencing hearing. 
Requiring the parties to notify t.h'e court of these factors should 
make both the investigation and the hearing more efficient. 

Where the prosecut.or seeks to substantially enhance the 
sentence through use of the persistent offender or especially 
aggravated offense provisions, the section requires the notice 
prior to trial or acceptanc~ of the plea. The section is in 
part modeled after the procedure of the Organized Crime Control 
Act of 1970, 18 U.S.C.,~ 3575 (1976), which requires the notice 
within a "reasonable time before trial or acceptance of .... 
a plea of guilty." Imposing a reasonableness standard on notice 
invites litigation. Notice prior to trial or plea provides ade
quate time considering the delays due to the presentence investi
gation and the right of either party to obtain a 10 day delay 
after filing of the presentence report. The severity of the 
potential sanction sought by the prosecutor dictates that the 
notice in these two cases be provided prior to trial or accep
tance of the plea. The knowledge that a substantially enhanced 
sentence is sought may alter trial strategy and may alert the 
court to the need for greater scrutiny in accepting a plea of 
guilty. 

It is inappropriate to require the defendant prior to 
a finding or plea of guilty to disclose mitigating factors in 
any case. 

. The section is consistent with the thrust of the Uniform 
Rules of Crililin.al Procedure (1974 ) ,to insure .broad pretrial 
disclosure in criminal cases. Rule 422(a) requires automatic 
pretrial disclosure of information known to the prosecutor that 
would tend to mitigate the punishment and Rule 422(b) requires 
disclosure of prior offenses on request of the defendant. 
Rule 423 requires only limited disclosure by the defendant prior 
to trial. 

1 

2 

SECTION 3-203. [Presentence Investigation and Report.] 

(a) Upon acceptan~e of a plea of admission or upon 

3 a verdict or finding of guilty, the court shall in the case 
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4 of a felony and may in the case of a misdemeanor direct the 

5 presentence service officer to make a presentence inyesti-

6 gation and report. The presentence service officer shall 

7 conduct any investigation he deems appropriate or 
'-) 

8 the court directs and independently veJ"ify the factual 

9 basis for any aggravating or mitigating factors asserted 

10 by the parties. 

11 (b) With the concurrenC3 of a defendant, a court 

12 may direct the presentence service officer to begin the 

13 p,resentence investigation before adjudica'tion of the 

14 guilt of the defendant. Nothing discovered by. the presen-

15 tence investigation may be disclosed to the prosecution, 

16 the court, or the jury before acceptance of a plea of ad-

17 mission 'Dr a verdict or finding of guilty unless the defen-

18 dant concurs. 

COMMENT 

The first sentence of subsection (a) is modeled after Rule 
612 of the Uniform Rules of Criminal Procedure. Rule 612 provides 
three alternatives for adoption by the states: . (1) a mandatory 
requirement for a presentence report, (2) a discretionary authori
zation for the court to order a presentence report, and (3) a dis~ 
cretionary authorization with a mandatory provision for certain 
specific offenses. The section of the Act adopts alternative 3 
and requires in every felony case a presentence investigation and 
report. However, Section 3-204, which defines the contents of the 
presentence report allows a short form to be utilized where neither 
party asserts mitigating or aggravating factors. The short-term 
report requires only the information necessary to apply the senten
cing guidelines. The use of presentence reports in misdemeanor 
cases is discretionary with the court. 
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Under a sentencing guideline system, the guidelines will 
only reduce disparity of sentences if the underlying factual 
basis against which they are applied is accurate. On the other 
hand, a just deserts model of sentencing will in most instan~es 
simplify the extent of the investigation required since psycho
logical and motivational testing relating to rehabilitative po
tential will not be required. This change in thrust and structure 
of judicial sentencing dictates that presentence reports, of some 
form, be required in every major case. In many misdemeanor cases 
the facts are so clear, the range of sentencing discretion so 
limited, and the administrative butden so substantial that no 
report should be required. 

The Model Penal Cod~ ~ 7.07 requires a presentence inves
tigation in all felony cases or where the defendant is less than 
22 years of age or is to be sentenced to imprisonment. The ABA 
Sentencing Standards,~ 4.1 requires presentence reports in felony 
cases or where the defendant is under 21 years of age or is a 
first offender unless the court orders no report be made. The 
Nat'l Advisory Comm'n Correct. Std. 5.14 recommends a presentence 
report in all cases involving incarceration, felonies, or minors. 
The Commission reported that the federal courts utilize presen
tence reports in almost 90 percent of the cases while ln some 
state systems they are infrequently used. See Comment, Texas 
Sentencing Practices: A Statistical Study,~ Tex. L. Rev. 471 
(1967). 

The American Bar Association found three major patterns 
of statutory provisions: (1) Statutes making presentence reports 
mandatory in certain classes of offenses: Cal. Penal Code, § 12-3 
(West Supp. 1977) (all felony convictions for which the offender 
is eligible for probation); Mich. Comp. Laws Ann., S 771.14 (West 
1966) (all felonies); .,Ohio R. Crim. P. 32.2 (all felonies). (2) 
Statutes making presentence reports discretionary with the court: 
Minn. Stat. Ann.,§ 609.115(1) (West 1964); Wash. Rev. Code Ann. 
29.95.200 (1977). (3) Statutes making use of reports discretionary 
bU,t precluding certain types of sentences unless a report is pre
pared: Ala. Code tit. 42, § 21 (1958); Wyo. Stat., ~ 7-319 (Supp. 
1975). See also Huntley v. State, 339 So. 2d 194 (Fla. 1976) 
(statute requiring presentence report in all felony cases invades 
the rulemaking authority of the court and is not effective); Fed. 
R. Crim. P. 32(c) (1) (requiring a presentence report in every 
case unless the defendant waives the report or the court finds 
there is information in the record "sufficient to enable the 
meaningful exercise of sentencing discretion"). 

The second sentence of subsection (a) requires the presen
tence service officer to make an independent evaluation of the 
factual basis of aggravating or mitigating factors asserted by the 
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parties. The sentencing guidelines will give aggravating and mi
tigating factors objectively measurable influence on the ultimate 
sentence to be imposed. The necessity for an independent evalua
tion is to overcome the force of plea bargaining on disposition. 
Throughout the Act provisions are included to limit the role of 
the prosecutor in determining sentence. See generally Nat'l 
Advisory Comm'n Courts Stds. 3.1 (recommending abolition of plea 
bargaining) and 3.8 (recommending that guilty pleas not affect 
sentencing). 

Subsection (b) authorizes the initiation of the presen~ 
tence investigation prior to the actual adjudication of guilt 
with the consent of the defendant. The provision is modeled 
after Fed. R. Crim. P., § 32; Fla. R. Crim. P., 3.711; ABA, Stan
dards Relating to Probatio~ § 2.4 (1970); and Nat'l Advisory 
Comm'n Correct. Std 5.15. The latter standard would authorize 
the procedure only if the defendant were incarcerated pending 
trial. Early initiation of the report reduces the time between 
a finding of guilt and the imposition of sentence. In some in
stances a defendant who ultimately may be sentenced to community 
supervision may be confined awaiting final disposition. In all 
cases, a means should be available to reduce the uncertainty 
prior to sentencing. Information in the report cannot be disclosed 
to the prosecution, court, or the jury prior to a finding of 
guilty. Much of the information contained in the r~port will 
emanate directly or indirectly from the defendant and it is un
likely many would concur in early initiation of the process 
without some assurance that the information will not affect the 
determination of their guilt or innocence. 

1 

2 

3 

SECTION 3-204. [Requirements of Presentence Reports.] 

(a) The presentence report must set forth: 

(1) the characteristics and circumstances of 

4 the offense committed by the defendant; 

5 (2) information relating to any aggravating or 

6 mitigating factors asserted by the parties and its source; 

7 

8 

(3) the defendant's record of prior convictions; 

(4) information relating to any aggravating or 

9 mitigating factor which may affect the sentence imposed al-

10 though not asserted by the parties and the source from which 

11 the information was obtained; 
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12 (5) past sentencing practices relating to per-

13 sons in circumstances substantially similar to those of the 
:,. 

14 defendant; 

15 (6) an analysis of the guidelines of the sen-

16 tencing commission applicable to the particular defendant; 

17 (7) if a sentence not involving confinement is 

IS likely, information to assist the court in imposing condi-

19 tions for community supervision, including the nature and 

20 extent of programs and resources available to the defendant; 

21 (8) if requested by the court, information to 

22 assist the court in imposing a fine or restitution including 

23 the financial resources of the defendant, the financial needs 

24 of the defendant's dependents~ and the gain derived from or 

25 loss caused by the criminal activity of the defendant; 

26 (9) any statement relating to sentencing sub-

27 mitted by the victim of the offense or the investigative 

28 agency; and 

29 (10) consistent with the purposes of this Arti-

30 cle and the principles of sentencing, any other i~formation 

31 the presentence service officer or the court considers relevant. 

32 (b) In misdemeanor cases and in cases in which neither 

33 party asserts the e~istence of aggravating or mitigating fac-

34 tors the court may direct the presentence service officer to 

35 include in the report only the information required in para-

36 graphs (1), (6), (9), and (10) of subsection (a). 
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COMMENT 

This section details the contents of the presentence report. 
Most other proposals regarding the report are premised on a sen
tencing system based on rehabilitation and accordingly require 
more information relating to the medical and social background of 
the defendant and the availability of treatment programs. See 
ABA, Standards Relating to Probation, ~ 2.3 (1970); Model Penal 
Code, S 7.07 (3); Nat'l Advisory Comm'n Correct. Std. 5.14. 

Subsection (a) (1) requires the .. presentence service officer 
to examine the offense committed by-the defendant. The language 
requires him to go behind the offense charged or the offense for 
which the defendant was ultimately convicted.' The application of 
sentencing guidelines is based on the underlying criminal activity 
of the defendant and not on the formal charge or conviction. 

Subsection (a) (2) requires the presentence service officer 
to independ~ntly verify sentencing factors asserted by the par
ties. The determination of the sentence should not be left to 
the agreement of the parties because of the high potential for 
disparity and abuse. 

Subsection (a) (3) & (4) provide for independent collection 
of past convictions, an important sentencing factor under the 
Act, and an independent investigation for other factor's relevant 
to sentencing. 

Subsection (a) (5) requires inclusion in the report of past 
sentencing practices relating to similar defendants. In most 
instances where defendants were sentenced in accordance with the 
guidelines, notation of that fact will be sufficient. The court 
should be aware, on the other hand, of those cases where factors 
not articulated in the guidelines have been used to deviate from 
the guidelines. This will reduce disparity of treatment. The sen
tencing commission or the opinions of the appellate courts in 
sentencing appeals would be a major source for information required 
by this paragraph. The paragraph is not limited to past senten
cing practices of the particular judge and should be read in light 
of the purposes of the Article and the principles of sentencing 
which seek j urisdictio'n wide uniformity in sentencing policy. 

Subsection (a) (6) requires the report to contain an analysis 
of the sentencing guidelines as applicable to the defendant. There 
may be many instances in which disputes will arise as to the pro
per application of the guidelines. The analysis of the presentence 
service officer will provide a focus for the sentencing hearing 
in resolving these disputes. 
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Subsections (a) (7) and (a) (8) require inclusion of facts neces
sary for the imposition of particular sentencing alternatives. 

Subsection (a)(9) allows a statement from the victim or the 
investigative agency relating to sentencing to be included in 
the report. Inclusion of the victim's statement is part of an 
attempt throughout the Act to make the victim feel that his in
terests are of concern to the criminal justice system. See Fla. 
Stat. Ann,~ 921.143 (West Supp. 1977) authorizing the victim to 
make a written statement or a statement under oath in criminal 
cases relating to sentencing. "Investigative agency" includes 
the prosecuting attorney and the police or other law enforcement 
agency involved. The American Bar Association is on record as 
disapproving prosecutorial recommendations on sentences. ABA, 
Sentencing Standards,§ 5.3. The Association argues that pro
secutorial recommendations place undue pressure on sentencing 
courts and may induce too much reliance by the court on prose
cutorial judgment. The shift from rehabilitation to just deserts 
and the development of a guideline sentencing system which re
duces judicial discretion would appear to reduce the potential 
disadvantages of the prosecutorial recommendation. 

Subsection Ca)(lO) authorizes inclusion of other informa
tion in the report as long as it is related to the purposes and 
principles of sentencing enunciated in Sections 3-1"01 and 3-102. 

" Subsection (b) ailows the court to order a short-form pre
sentence report in some cases. The short-form report has been , 
recommended by ABA, Standards Relating to Probation, ~ 2.3 (1970);i 
Nat'l Advisory Camm'n Correct. 5.14. The required report would 
include an analysis of the offense and the applicable guidelines. 
The latter analysis may require additional investigation of po
tential aggravating or mitigating factors and a collection of 
prior convictions. The statement of the victim and investigative 
agency is also included; 

1 

2 

SECTION 3- 205. [Disclosure of Presentence Re,l>0rts ~] 

The presentence report must be filed with the ,court 

3 and copies made available to the parties before sentencing. 

4 The court may order that the presentence.report or any part 

5 thereof not be available for public inspection. 

COMMENT 

The section requires the filing of the presentence report 
with the court and the disclosure of the report to the parties. 
Full disclosure of the presentence report is provided in Rule 612 
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ofCthe Uniform Rules of Criminal Procedure (1974) and in the fol
lowing: Cal. Code,§ 1203; Colo. R. Crim. P. 32 (a) (2) (1973); 
Va. Code,~ 53-278.1 (1974). Full disclosure is recommended in 
Nat'l Advisory Comm'n Correct. Std. 5.16. 

Other jurisdictions provide some exceptions to disclosure. 
Fed. R. Crim. Proc. 32 does not require disclosure of "diagnos-
tic opinion which might seriously disrupt a program of rehabili
tation, sources of information obtained upon a promise of confiden
tiality, or any other information which, if disclosed, might 
result in harm, physical or otherwise, to the defendant or other 
persons ••. " See Me. R. Crim. P. 32 (1977) (confidential sources 
withheld); Nev. Rev. Stat.,§ 176.156 (1975) (only confidential 
sources of information withheld); ABA, Sentencing Standards,§ 4.4 
(recommendation similar to Federal Rules). See the comments to 
the ABA standard for a summary of the arguments over the extent 
of disclosure of. presentence reports. 

The section provides for full disclosure in order to remain 
consistent with the Uniform Rules of Crim. Procedure. The shift 
to a "just deserts" model of sentencing with objectively based 
criteria for sentencing reduces the likelihood that presentence 
reports will contain the type of information exempted from dis
closure by the Federal Rules. 

Although the defendant's interest in seeing the presentence 
report overcome~ the interest in confidential disclosures, the 
public's interest in reviewing the report is minimal. The second 
sentence authorizes the court. to prohibit public inspection of 
all or any part of the report. 

1 

2 

SECTION 3- 206. [Sentencing Hearing.] 

(a) Before imposing sentence or ,making other disposi-

3 tion upon acceptance of a plea of admission or upon a verdict 

4 or finding of guilty, the court shall conduct a sentencing 

5 hearing without unreasonable delay. The court, upon the re-

6 quest of either party, shall postpone the sentencing hearing 

7 until at least 10 days after the filing of a presentence re-

8 port. 

9 
, 

(b) At the he~ring the court shall afford the parties 

10 and the victim of the offense the opportunity to be heard and 
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11 present evidence ~elevant to the sentencing of the defendant. 

12 The court may allow the parties to subpoena witnesses and 
(('i'l 

13 call or cross -e'xamine witnesses, including the person who 

14 prepared the presentence report and any person whose infor-

15 mation contained in the presentence report is relevant to 

16 the sentencing decision. 

17 

18 

(c) In imposing sentence the court shall: 

(1) consider the evidence received at the trial 

19 and the sentencing hearing: 

20 

21 

22 

(2), cORsider the presentence report; and 

(3) review the appropriate sentencing guidelines. 

(d) In determining the appropriate guideline to follow, 

23 the court ~nal1 consider the nature and characteristics of the 

24 criminal conduct involved without regard to the offense 

25 charged. However, in the' event that the guideline sentence 

26 is greater than the maximum sentence provided for the class 

27 of offense charged, the court may sentence the offender to 

28 no more than the maximum for the class of offense charged. 

29 (e) A record of the sentencing hearing must be kept 

30 and preserved in the same manner as trial records. The record 

31 of the sentenci~g hearing is part of the record of the case 

32 and must include specific findings of fact upon which appli-

33 cation of the sentencing guidelines was based. 

34 (f) Whenever a defendant is sentenced to the custody 

35 of the department, the sentencing court shall transmit to the 

36 director a copy of the defendant's presentence report and the 

37 record of the sentencing hearing. 

'I 
,f 
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The first sentence of subsection (a) is modeled after Rule 
613 of the Uniform Rules of Criminal Procedure. It requires a 
hearing without unreasonable delay. The second sentence provides 
for a continuan.ce for a lO-day period to allow the parties to 
examine and prepare to challenge the presentence report. With 
objective sentencing guidelines based on announced facts, the 
sentencing hearing becomes much more important than under tradi
tional sentencing practices with broad judicial discretion. 

Rule 613 provides that the parties shall be given an "op
portunity to be heard." Subsection (b) goes further to specifi~ 
cally authorize cross-examination of witnesses including those 
providing information in the presentence report. See Va. Code, 
§ 53-278.1 (1974) (authorizing defendants to cross-examine the 
presentence officer). The p~ovision is consistent with other 
recommendations. See ABA Sentencing Standards, § 5.4; Nat'l Ad
visory Comm'n Correct. Std. 5.17. 

The purpose of subsection (d) is to reduce the impact of 
plea bargaining on the sentencing process. Any system that re
duces the sentencing discretion of the courts is likely to shift 
the discretion to the prosecuting attorney. If guidelines are 
based on the offense charged, the prosecuting attorney is given 
substantial leverage in dictating the sentenceo This section 
requires the court to utilize the guidelines relating to the 
offense committed without regard to that officially charged. In 
the case of a guilty plea, the facts relating to the offense 
would be proved at the sentencing hearing. This process would not 
totally eliminate the prosecutor's ability to influence the sen
tence. For example, assume the crime committed was a Class B 
felony and the guideline for that felony provides a presumptive 
sentence of five years of continuous confinement. If the prose
cutor reduces the charge to a Class C felony for which there is a. 
statutory maximum sentence of two years,. the appropriate guideline 
sentence (5 years) could not be imposed. The second sentence of 
subsection (d) provides that the most severe sentence that could 
be imposed in the hypothetical case is 2 years. 

Serious constitutional objections would be raised if the 
court were authorized to impose a sentence in excess of that author
ized by statute for the offense charged. Indeed, the system en
visioned by subsection (d) may at first seem to have the same 
deficiency. However, it is reasonably likely that under current 
sentencing practices, courts do take into account unproved and 
uncharged criminal beh.avior in imposing sentence. Under this Act, 
these uncharged criminal acts will have to be proved by substantial 
evidence. And in an analogous context a similar procedure has been 
approved. The United States Parole Commissi.on regulations and 
guidelines have been. applied to offense behavior rather than offense 
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charged and thi~ procedure has been upheld against constitutional 
attack by the courts and subsequently authorized by statute. See 
Billiteri v. United States Board of Parole, 541 F.2d 938 (2d Cir. 
1976); Grattan v. Sigler, 525 F.2d 329 (9th Cir. 1975); Lupo v. 
Norton, 371 F. Supp. 156 (D. Conn. 1974). Seea'lso Parole 
Commission and Reorganization Act of 1976, 18 U.S.C., ~ '4201 to 
4218 (1976). 

1 

2 

3 

4 

5 

.6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

SECTION 3-207. [Imposition of Sentence.] 

(a) In imposing sentence the sentencing court shall 

follow the sentencing guidelines unless it concludes that 

another sentence better serves the purposes of this Article 

and the principles of sentencing. 

(b) The court may not suspend the imposition or exe-

cut ion of a sentence except the court may suspend the execu-

tion of a sentence for a period not to exceed 30 days to 

allow a defendant to order his affairs. This section does 

not limit the power of a court to stay its sentencing order 

pending appeals. 

(c) Whenever the court imposes a sentence not in 

accordance with the guidelines,it shall place on the record 

its findings of fact and reasons for deviating from the 

guidelines. 

(d) In cases other than those involving especially 

aggravated offenses or persistent offenders, a sentence must 

be based on substantial evidence in the record of the 

sentencing hearing and the presentence repor~. 

(e) A person may not be sentenced for an especially 

aggravated offense or as a persistent offender unless: 

(1) the prosecuting attorney has filed the state-

ment with the court required by Section 3-202; 
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(2) the court finds that facts necessary to sup

port the sentence have been proved beyond a reasonable doubt; 
r, 

and 

(3) the court places on the record its findings of ,. 
" J' 

fact justifying the sentence. 

COMMENT 

The section requires the sentencing court to impose the sen
tence authorized by the guidelines of the sentencing commission 
unless the court can improve upon the sentence in fulfilling one of 
the purposes and principles of sentencing. These purposes and prin
ciples (Sections 3-101 and 3-102) govern both the development of 
guidelines and the exercise of judicial discretion. The court must 
conclude that his sentence better serves the purposes and principles. 
The definition of what is a "just desert" for any offender and offense 
can never be precise. Thus, a standard which merely authorizes the, 
court to follow the purposes and principles of sentencing in imposing 
sentences not in accordance with the guidelines would authorize too 
much discretion. 

Subsection (c) requires that the court must record its fin
dings of fact and reasons for any deviation from the guideline 
sentence. The court must articulate how it believes its sentence 
will better serve the purposes and principles of sentencing and the 
facts upon which it bases that judgment. The recording of the 
court's findings and reasons is an essential prerequisite for appel
late review of sentences. 

Subsections Cd) and (e) establish the burden of proof required 
in sentencing hearings. In standard cases the court must have sub
stantial evidence on the record to impose a sentence. This standard, 
to be employed in the appellate review process, relates to nny 
material fact necessary for application of the guidelines or in jus
tification for a deviation from the guidelines. 

In those instances where sentences can be enhanced (espe,cia~ly 
aggravated offenses or persistent offenders) mor~ substantial proce
dural requirements are imposed. In these cases the prosecuting at
torney must provide notice of the potential for enhanced sentencing, 
the court inust find the facts beyond a reasonable doubt~ and the 
court must in every case place its findings on ·the record. 

Under existing constitutional law, the procedures and proof 
required for sentencing are unclear. In Williams v. New York, 
337 U.S. 241 (1949), the Supreme Court refused to impose due process 
protect~ons on the sentencing process. It has been assumed that 
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courts are relatively free to exercise their discretion in eval
uating and finding aggravating and mitigating factors and in deter
mining sentence. Only when a sentencing court expressly bases a 
sentence on misinformation do the appellate courts overturn a sen
tence. Townsend v. Burke, 334 U.S. 736 (1948); United States v. 
Tucker, 404 U.S. 443 (1973). This Act provides more structured dis
cretion, more opportunity for articulated premises, and accordingly 
intensifies the constitutional issues which have been submerged in 
the traditional discretionary system. 

A major issue, in its simplest form, is the extent to which 
the fact finding process for determining punishment is required to 
follow due process guidelines traditionally required for determing 
guilt or innocence. More specifically the troubling problems re
lating to findings on aggravating factors is whether notice of 
charges, findings beyond a reasonable doubt, and jury trial are 
required. The answers are complex and confused. 

There seem to be three relevant cases relating to burden of 
proof. In In re Winship, 397 U.S. 358 (1970) the Supreme Court 
held that proof beyond a reasonable doubt was constitutionally re
quired in criminal cases and applied the standard to an adjudication 
of delinquency for a minor accused of committing an act which if 
committed by an adult would have been a crime. In Mullaney v. 
Wilbur, 421 U.S. 684 (1975), the Court considered a Maine statutory 
scheme defining the crime of felonious homicide. Maine had adopted 
the old common law approach which provided for a finding of murder 
if the homicide resulted from malice aforethought and manslaughter 
if the homicide was committed in a "heat of passion". However, 
malice was presumed upon showing intent and once intent was shown, 
the defendant had the burden of proof to show by a preponderance 
of the evidence that he acted under "heat of passion." The defen
dant argued that this shift in the burden of proof was unconsti
tutional under WinshiE. The 'state argued, pursuant to ,an interpre
tation by the Maine Supreme Court, that actually there was only 
one offense, felonious homicide, and';lhe existence of "heat o~ 
passion" went mer~ly to the extent of punishment, i.e. was a miti
gating factor relating to sentence, since once 'intent was shown the 
defendant was guilty of ~ crime. 

The United States Supreme Court, accepting the Maine inter
pretation of the statute, nonetheless held the procedure unconsti
tutional. The Court, fearful that states could circumvent WinshiE 
by defining offenses broadly and then making all of the elements 
of the offense factors relating to punishment, held that in the 
particular case due process required the prosecutor show lack of 
"heat of passion" beyond a reasonable doubt. However, in a footnote 
the Court stated: 
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Relying on Williams v. New York 'I! • • and 
McGautha v" California •.• petitioners seek to 
buttress this contention by arguing that since 
the presence or absence of the heat of passion 
on sudden provocation affects only the extent of 
punishment it should be considered a matter with
in the traditional discretion of the sentencing 
body and therefore not subject to rigorous due 
process demands. But, cf. United States v. 
Tucker •... There is no incompatibility between 
our decision today and the traditional discretion 
afforded sentencing bodies. Under Maine law the 
jury is given no discretion as to the .sentence 
to be imposed on one found guilty of felonious 
homicide. If the defendant is found to be a 
murderer, a mandatory life sentence results. 
On the other hand, if the jury finds him guilty 
only of manslaughter it remains for the trial 
court in the exercise of its discretion to im
pose a sentence within the-5tatutorily defined 
limits. 421 U.S. at 697, n. 23. 

The Supreme Court backed away from Mullaney in Patterson 
v. New York, 97 Sup. Ct. 2319 (1977) in which it validated a New 
York homicide statute that required the defendant to prove the 
offense was a result of "extreme emotional disturbance" in order 
to avoid a second-deg'!;;ee murder conviction. The impact of Mullaney 
and Patterson on sentencing procedures is far from clear .. Mullaney 
in its entirety could be interpreted to construct a spectrum of 
factual findings ranging from traditional elbments of offenses to 
defendant characteristics utilized in sentencing with reasonable 
doubt applying at the former extreme, few limitations applying 
at the other extreme, and the line being dratin ad hoc in between. 
On the other hand Patterson suggests that pure sentencing facts 
need not be proved beyond a reasonable doubt. 

Another relevant case is Proffitt v. Florida, 428 U.S. 242 
(1976) which upheld the Florida death penalty. The Florida scheme 
provided for certain capital offenses and listed aggravating and 
mitigating factors. If the defendant was found guilty of a capital 
offense a hearing was held before judge and jury. The jury was 
instructed to find the existence of the statutory factors, to de
termine whether the mitigating factors "outweighed" the aggrava
ting factors and "based on these considerations" to recommend 
whether the death penalty should be imposed. The jury verdict, 
reached by a majority vote, was advisory only. The sentencing 
judge was required to make the same findings on aggravating and 
mitigating factors, to consider the advice of the jury, and to 
impose sentence. 

The statutory scheme established no burden of proof on the 
findings relating to aggravating and mitigating factors. The scheme 
also all()wed the judge to determine the existence of these factors. 
However, the United States Supreme Court noted. that the Florida 

., 
Ii 
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court had held that if a jury recommends life imprisqnment, the 
judge, should impose death only where the factors are so "clear 
and convincing that virtually no reasonable person could differ." u. at 249. 

The issue of reasonable doubt and jury trial are only im
plicitly raised in Proffitt. The case upholds a sentencing pro
cedure in death cases in which findings on sentencing factors are 
hot governed by reasonable doubt standards and in which a jury 
trial is not required. Mullaney is not cited in the Proffitt 
d,.inion. 

The Act does not require proof beyond a reasonable doubt 
OR ~giravating or mitigating factors in the standard case but 
~fO'e'S require such proof when the prosecutor seeks to enhance the 
•• "tence beyond the maximum by showing the offense is especially 
':~It'.\tated or the offender is a persistent offender. In the 
!ltlWt4ard cases, the factors are more comparable to those tradi
tiOftally employed by sentencing courts in determining appropriate 
,entences. However, where the maximum sentence can be enhanced 

.to twice the regular maximum, the aggravating factors become 
.ore closely analogous to "elements" of an offense and 
~.'50ilable doubt seems more appropriate. 

, See also United States v. Stewart, 531 F.Zd 326 (6th Cir. 
l'7,6) upholding the provisions of the Federal Organized Crime 

,:~jfttrol Act of 1970, 18 U.S.C., ~ 3575 (1976), authorizing an 
.MAced sentence if the court found by a "preponderance of the 
btlotmation" that an offender was a "dangerous special offender." 

1. 

2 

SECTION 3- 208. [Appellate Review of Sentences.] 

(a) Either party to a criminal case may appeal from 

l the length or nature of the sentence imposed by the trial 

4, court. An appeal pursuant to this section must be taken 

I withiri the same time and in the same manner as other appeals 

.8 in criminal cases. 

1. (b) An appeal from a sentence may be on one or more 

t,. of the following grounds: 
."'. ' 

'f~'" 

10:, 

11 ~ 
';, . ~ .~.~ ~~ 

12 

(1) The sentencing court misapplied the sen-

tencing guidel~~es. 

(2) The sentencing court deviated from the 

sentencing guidelines and the sentence impo.sed (i) is unduly 

/f 
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13 disproportionate to sentences imposed for similar offenses 

14 on similar defendants, or (ii) does not serve the purposes 

IS of this Article and the principles of sentencing better 

16 than the sentence provided in the guidelines. 

17 (3) The sentence was not imposed in accordance 

18 with this Act. 

19 (4) The applie:d sentencing guidelines are in-

20 consistent with the purposes of this Articlec':l.nd the prin-

21 ciples of sentencing. 

22 (c) If a sentence is appealed, the [Supreme Court; 

23 Court of Appeals] may: 

24 

25 

(1) dismiss the appeal; 

(2) affirm, reduce, increase, modify, vacate, 

26 or set aside the sentence imposed; 

27 

28 

29 

(3) remand the case or direct the entry of 

an appropriate sentence or order; or 

(4) direct any further proceedings required 

30 under the circumstances. 

COMMENT 

This section authorizes either the defendant or the prose
cution to seek appellate review of a sentence. The appeal authorized 
by this section is to be taken in the same manner as other appeals 
in criminal cases, and it is expected that, if a defendant appeals 
from both his conviction and his sentence, all issues would be raised 
in a single appeal. 

Most study groups and commissions have recognized the anomaly 
that in many jurisdictions an imposed sentence is not reviewable. 
It is one of the few areas where the trial judge's discretion is 
final. It has been argued that rct~ching an appropriate disposition 
in a criminal case involves such ~ntangible factors that no reviewing 
court can effectively examine a trial court's findings. However, . 
even in ju,r~i~dictions in which sentencing remains premised on reha
bilitation, \"a'ppellate review has been authorized either by legislation 

.. 
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or court decree. In 1978 the American Bar Association found 21 
states with appellate review of sentencing in some form but only 
15 in which review was realistically available in all cases. 
ABA, Standards Relating to Appellate Revievl of Sentences 13 (1968). 

Appellate review of sentencing is a fundamental aspect of 
the act's presumptive sentencing system. Although courts are gen
erally instructed to follow the guidelines of the sentencing com
mission, Section 3-207 authorizes departures from the guidelines 
if the sentencing judge believes it would better serve the purposes 
and principles of sentencing. The discretion of the sentencing 
court was retained because of the difficulty a legislature or the 
sentencing commission would face if it were obliged to consider 
in advance all of the potential cases that could arise. Appellate 
review of each sentencing court's decisions in these matters will 
insure that departures from the guidelines aTe consistent with the 
standards established in the act and also that new situations will 
be uniformly handled throughout a state. Appellate review will 
facilitate the development of a "common law of sentencing" to 
buttress and supplement the guidelines of the commission. 

Subsection (b) states the grounds on which the appeal of 
a sentence may betaken. Paragraph (1) provides a check on the 
application of sentencing guidelines. Paragraph (2) regulates de
partures from the sentencing guidelines. The appellate court 
is authorized to review whether a sentence departing from ~he 
guidelines in fact better serves the purposes and principles of sen
tencing. The appellate court is also authorized to insure that 
departures are not disproportionate to other similar case". Thus 
it is possible that a sentence could in fact better serve a purpose 
of sentence but still be modified on appeal as disproportionate to 
other sentences. Paragraph (3) authorizes review of the procedure 
utilized by the sentencing court to impose the guidelines. Para
graph (4) allows the appellate court to review the guidelines them
selves to insure that the commission has remained consistent with the 
statutory standards established for the exercise of its discretion. 

The appellate court is authorized to either reduce or in
crease a sentence imposed. The issue of whether to allow an appel
late court to increase a sentence is a controversial one. On the 
one hand, it is argued that to authorize an increase will construct 
a suhstantial disincentive to appeal. On the other hand, prohibiting 
an increase ,.zauld provide incentives for frivolous appeals and l'YOuld 
make equalit~ of sentencing more difficult to obtain. The construc
tion of sent-encing guidelines and the resulting reduction in Sf;U
te~cing discr~tion makes it easier to authorize the prosecutor to 
3f)peal and t~~ appellate court to enhance ,! sentence« 

For proposals on appellate revie'\\" see generally ABA, Standards 
Relating t Appellate Reviei1 of Sentences (1968); Nat'l Advisory 
Commln Correct. 5.11. Fer legislative attempts to implement appel
late rcyiew in the federal system seE:. Kutak & Gottschalk, In Search 
pf Rational Sentence: A Return to j:he Concep1:....£..~ Appellate RevielV', 
53 Neb. L. Rev. 463 (1974). . 



1 

PART 3 
COMMUNITY SUPERVISION 

167 

SECTION ..>-301 
SECTtON 3-302 

SECTION 3-301. [Community Supervision; Nature.] 

2 A sentence to community supervision requires the de-

3 fendant to reside in the community subject to the super-

4 vision of the division of community-based services pursuant 

5 to conditions imposed by the sentencing court in accordance 

6 with this Act. 

COMMENT 

This section defines a sentence to community supervision. 
This sentence is the Act's counterpart to what is traditionally 
known as llproba tion. II The word "probation" has a tentative conno
tation and was generally imposed during a suspension of the imposition 
or execution of some other sentence. In the Act, the sentence to sU
pervision in the community is a full-fledged sentencing alternative. 

1 

2 

SECTION 3-302. [Term and .. Conditions.] 

(a) Whenever a court sentences an offender to com-

3 munity supervision, the court shall specify the term of the 

4 supervision and may require the offender to comply with one 

5 or more of the following conditions: 

6 

7 

8 occupation; 

9 

(1) meet his family responsibilities; 

(2) devote himself to a specific employment or 

(3) perform without compensation services in 

10 the community for charitable or governmental agencies; 

11 (4) undergo available medical or psychiatric 

12 treatment, and enter and remain in a specified institution 
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13 whenever required for that purpose; 

14 (5) pursue a prescribed ~ecular course of study 

15 or vocational training; 

16 (6) refrain from possessing a firearm or other 

17 dangerous weapon unless grant,ed written permission; 

18 (7) remain within prescribed geographical boun-

19 daries and notify the court or the community service officer 

20 of any change in his address or employment; 

21 (8) report as directed to the court or a communi-

22 ty-service officer; and 

23 (9) satisfy any other co~ditions reasonably re-

24 lated to the purpose of his sentence and Hot unduly restric-

25 tive of his liberty, incompatible with his freedom of 

26 conscience, or otherwise prohibited by this Act. 

27 (b) The court may order the associate director of the 

28 division of community-based services to: 

29 (1) provide the offender with reasonable services, 

3D programs, or assistanc~ as specified by the court; 

31 (2) provide the offender with an amount of vo-uchers 

32 for purchasing services in the community up to the amount 

33 the offender would have received had he been sentenced to 

34 confinement; or 

3S (3) report as directed to the court on the progress 

36 of the offender~ 

37 (c) The court shall comply -with applicable guidelines 

38 of the sentancing commission and the provisions of Section 

~9 3-207 in exercising its powers pursuant to this section. 
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This section authorizes the judicial imposition of condi
tions of community supervision. The list of permissible conditions 
is derived from the Model Penal Code,~ 301.1 and follows the general 
recommendations contained in ABA, Standards Relating to Probation, 
S 3.2 (1970) and Nat'l Advisory Comm'n Correct. 16.11. All of these 
proposals recommend a statutory listing of permissible conditions 
and all reject the statutory requirement that one or more conditions 
be imposed in all cases. 

The list of conditions, broadened by the catch-all prOV1Slon 
in paragraph (9), must reflect the purposes and principles of sen.ten
cing. In general, the Act eliminates rehabilitation as a permissible 
criteria in establishing the nature and extent of a penalty. However, 
Section 3-102 does authorize the court to consider the length of a 
rehabilitative program in determining the length of a sentence to 
community supervision. The list of permissible conditions provided 
in this section contains some which can be linked to a rehabilitative 
purpose. On the other hand, any coerced condition of community ser
vice limits the liberty of the offender and can be perceived as pun
ishment. 

Paragraph (3) specifically authorizes what some courts have 
experimented with in recent years: community service orders. The 
offender is obliged, as a conditiOn of his community release, to 
perform services for the community or fora charitable organization 
during his leisure time. This sentencing alternative was carefully 
studied and formally implemented in England in 1972. See, Bergman; 
co~munitt Service in England: An Alternative to CustodIal Sentence, 
Fed. Pro., March, 1975, at 43; Brown, Community Service as a Con
dition of Probation, Fed. Probe Dec. 1977 at 7., Griffiths:, Communitl 
Service by Offenders, 126 New L. J. 169, 193 (1976). See N.C. Gen. 
Stat.,§ 15-199 (15) (Supp. 1975) (authorizing as condition of proba
tion the performa:nce of Ilreasonable and useful community acti vi ties ") . 

Some traditional probation conditions have not been speci
fically included in the list. A condition that the offender consent 
to search at the request of an officer was not included. Some courts 
have concluded such a condition without appropriate safeguards is 
unconstitutional. United States V. Consuelo-Gonzalez, S21F.2d 259 
(9th Cir. 1975). See generally Note, Fourth Amendment Limitations 
on Probation and Parole Supervision, 1976 Duke L. J. 71 (1976); 
Note, Striking the Balance Between Privac and Su erV1S1on: The 
Fourth Amendment and Parole an Probation 0 icer Searches of Parolees 
and Probationers, 51 N.Y.U. L. Rev. 800 (1976. 

Other traditional conditions such as prohibiting associations 
with known criminals have constitutional limitations. To the extent 
they are permitted they can be imposed under paragraph (9). 
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The imposition of a fine or a restitution order is not in
cluded in the listed permissible conditions. Part 4 and Part 6 
specifically authorize fines and restitution as separate sentencing 
alternatives. 

Subsection (b) recognizes that an order to community super
V1S10n is directed both at the offender and the department of cor
rections and contemplates action on both their parts: on the 
offender to abide by the conditions and on the department to 
provide adequate supervision and assistance. 

Subsection (c) authorizes the sentencing commission to 
develop guidelines for the imposition of conditions. The commis
sion is authorized to promulgate criteria relating to the selection 
of particular conditions. For example, the commission could impose 
guidelines for the type of community service orders that could be 
imposed and the number of hours offenders could be required to 
devote to them. Section 3-207 would still allow the court to 
deviate from any commission guideline if it better served the 
purposes and principles of 'sentencing. 

I SECTION 3-303. [Provision of Prograrnsand Services.] 

2 Throughout an offender's term of community super-

3 vision the associate director of community-based services 

4 may provide him with: 

5 (1) access on a voluntary basis to programs or 

6 services; and 

7 (2) vouchers for the purchase of programs or 

8 services. 

1 SECTION 3-304. [Expiration of Conditions.] 

2 (a) Except for conditions requiring an offender sen-

3 tenced to community supervision to refrain from possession 

4 of firearms, remain within prescribed geographical bounda-

5 ries, or report to the court or a community service officer~. 

6 all conditions expire at the end of 2 years. 
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(b) Notwithstanding subsection (a), if the court 

8 after a hearing finds that an offender violated a condi-

9 tion of his supervision within the 2-year period, one or 

10 more of the expired conditions may be reimposed for one 

11 additional period not exceeding 2 years. 

12 (c) This section does not extend the applicability 

13 of conditions of supervision beyond the term of the 

14 sentence to community supervision imposed. 

COMMENT 

This section represents the compromise between eliminating 
coerced rehabilitation from the correctional system and the utili
zation of rehabilitjtion as a.relevant factor in determining con
ditions of release to the· community. Subsection (a) places a two
year limitation on conditions which force persons into programs. 
Conditions relating solely to security and custodial interests 
may remain in effect throughout the term of community supervision. 
The power of the court to compel program participation for two 
years seems adequate; if the program cannot attract the voluntary 
participation of the offender after that time, then further coer-
cive measures would seem fruitless. . 

Subsection (b) does allow an extension of the conditions 
if there is a violation within the first two-year period. This is 
to insure that some sanction short of confinement remains for vio
lations. Although the condition may be extended for an additional 
two-year period, subsection (c) insures that no condition may ex
tend beyond the term imposed by the court in the first instance. 

1 SECTION 3-305. [Discharge from Supervision.] 

2 (a) During the term of community supervision, the 

3 sentencing court, on its own motion, or on application of 

4 the associate director of community-based services or the 

5 offender, may: 

6 

7 

8 

(1) modify any condition; 

(2) remove a condition; or 

(3) discharge the offender from further 
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9 supervision. 

10 Cb) The court may not make the conditions of super-

11 vision more onerous than those originally imposed except 

12 pursuant to a :revocation proceeding under this Act. 

13 Cc) Whenever the court finds that the division of 

14 community-based services is unwilling or unable to comply 

IS with an order issued it pursuant to Section 3-302, the court 

16 shall modify the order or discharge the offender from 

17 further supervision. 

18 Cd) The court shall discharge the offender from 

19 supervision when the term of community supervision and any 

20 e~tensions of that term have expired. 

COMMENT 

This section authorizes the court to modify or remove a 
condition during the term of community supervision. Particularly 
with program conditiqns, the circumstances existing at the time of 
imposition may tadicqlly change during the term of supervision. The 
offender may prove'~ot to need the particular program imposed; or it 
may be determined that he cannot satisfactorily complete it. This 
section gives the court the flexibility to respond to these changing 
condi tions·. 

Subsection Cb) prohibits a court from making the conditions 
more onerous except after a revocation hearing. As long as the of
fender complies with the initial conditions imposed it would be un
fair to subsequentiy increase his conditions just as it would be 
unfair and unconstitutional to enhance an offender's sentence after 
it l'laS once imposed. 

The "extensions of term" referred to in subsection Cd) can 
be imposed pursuant to· Section 3-310 as a sanction for violation of 

. condi tions. 

1 

2 

SECTION 3-306. [Transfer of Jurisdiction.] 

(a) Whenever a court authorizes an offender sentenced 

3 . to cqrnmunity supervision to reside in this State but outside 

.1 

., 



(, 

173 

SECTION' '3-306 
SECTION 3-307 

4 the jurisdiction of the sentencing court, the court may: 

." ;) 

6 

(1) retain jurisdiction over the offender; or 

(2) transfer jurisdiction over the offender to 

7 an appropriate court in the jurisdiction in which the 

8 offender will reside. A court to which jurisdiction is 

9 transferred has the same powers as the sentencing court. 

10 (b) [Reserved for ratification of the Interstate 

11 Compact for the Supe"rvision of Parolees and Probationers.] 

C O:MME NT 

This section authorizes the transfer of persons on community 
supervision throughout the state. Although a person may be sentenced 
by a court in a location far from the offender's home, it may be ap
propriate to have him serve his term of supervision in his home 
community. Since community supervision involves a higher degree of 
judicial supervision than sentences involving confinement, it is im
portant that a judge in the locality be empowered to exercise sup~r~ 
vision. 

Subsection (b) is reserved for ratification of the Interstate 
Compact for the Supervision of Parolees and Probationers. The Compact 
approved by the states and Congress, provides a mechanism for the 
transfer of a person on community supervision to another s.tate for 
supervision. 

1 

2 

SECTION 3-307. {Violation of Conditions.] 

(a) Whenever a community service offi~er believes 

3 that an offender sentenced to community supervision has vio-

4 lated a condition of his supervision,he shall submit a written 

5 report to the sentencing court. 

6 (b) Whenever the sentencing court believes that an 

7 offender sentenced t" community s,upervision has violated a 

8 condition of his supervision, it may: 
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9 

1;0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

(1) suspend with an appropriate notation in 

the record any further proceeding on the alleged violation; 

(2) instruct the community service officer to 

handle the matter informally without instituting formal re-

vocation procedures; 

(3) request the offender to meet informally with 

it to review the offender's obligations under the sentence; 

(4) issue an order for the offender to appear 

at a time, date, and place for a hearing on the violation; or 

(5) if the offender does not comply with the 

order to appear at the hearing or it otherwise appears un

likely that he will comply, issue a warrant for the arrest 

of the offender. Any law enforcement officer authorized to 

serve criminal process in this State to whom a warrant issued 

under this subsection is delivered shall execute the warrant 

by arresting the offender. 

(c) An order or warrant issued under this section 

must b~ accompanied by written notice of: 

(1) the conditions alleged to have been violated 

and the facts and circumstances surrounding the alleged vio-

lation; 

(2) the right to a preliminary hearing upon 

detention and the rights and procedures applicable to that 

hearing; 

(3) the right to a revocation hearing and the 

rights and procedures applicable to that hearing; 

(4) .the manner in which he may secure appointed 

i) 
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175 

SECTION 3-307 

37 (5) the possible sanctions that may be orde~ed 

38 by the sentencing court if it finds a violation of the 

39 conditions of supervision has occurred. 

40 (d) Whenever the court issues an order or warrant 

41 pursuant to this section, it shall notify the prosecuting 

42 attorney who shall represent the state. 

COMMENT 

This s~ction establishes the procedures to be followed in 
the event of a suspected violation of a condition of community su
perV1s~on. One of the major values of a sentence back to the com
munity is that it allows the offender to retain his community ties 
including family and employment. An arrest and detention merely on 
suspicion of a condition violation, many of which do not involve 
criminal conduct, defeats one of the gains from such a sentence. 
Further, in many cases where a violation has in fact occurred, it 
may not be significant enough to warrant a sentence of confinement. 
This section is structured to provide mechanisms to prevent dis
ruption of the offende~'s life during the rftvocation procedures 
unless necessary for public security. 

Subsect~on Ca) requi~es a.wri~ten report to ~e submit~ed to 
the-sentencing C(H:trt when a v~olat~on ~s suspected. Tne commun~ty 
service officAT fs not allthorized to arrest or otherwise .detain. 
an offender on hMs own motion. He does retain the powers of arrest 
granted to a private citizen and thus could in appropriate instances 
arrest an offender caught in the act of committing a criminal offense. 
Short of that however, judicial permission must be obtained. 

Subsection (b) formalizes the procedures utilized in most 
states by specifically authorizing the court to take a measured ap
proach to alleged violations. The subsection is modeled after Neb. 
Rev. Stat.,~ 29-2266 (Reissue 1975). The court may informally han
dle the alleged violation without initiating formal revocation pro
cedures. Paragraph (1) allows the court to suspend further proceed
ings. This may be appropriate if the court does not believe evidence 
of a violation exists or if the violation is of a minor nature and un
likely to reoccur. The lang~a~e ''wi th an appropriate notation" requires 
the court to make a record of his action. In some instances repeated 
minor violations may warrant more formal action and this insures a 
record of such incidents. 

(j 
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Paragraphs (2) and (3) authorize the court or the community 
service offi!=er to informally counsel an offender concerning a vio
lation. In ~ome instances the violation will result from misinter
pretation of ' the condition or circu~~tances not contemplated when the 
condition was imposed.· These situations can often be worked out 
without the necessity for formal procedures. 

Paragraph (4) authorizes the issuance of an order in the 
nature of a summons for the offender to appear for a revocation 
hearing. Paragraph (5) authorizes the arrest of the offender pendi~g 
revoca tion proceedings if it is unlik.ely that he will appear at the 
hearing. This section does not limit other procedures authorizing 
the arrest of an offender charged or accused of committing a criminal 
offense. Rules applicable to all citizens would apply. 

Subsection (c) specifies that an order or warrant issued to 
initiate revocation proceedings be accompanied by notice of the ele
ments listed. The due process requirements applicable to revocation 
procedures were outlined spec~fically by the United States Supreme 
Court in Morrissey v. Brewer, 408 U.S. 471 (1972). The Court required 
notice of the hearing and its purpose and of the violations alleged 
to have occurred. The section goes slightly farther and requires the 
notice to contain the nature of the procedural rights due the offender 
at the various hearings and the potential sanctions if a violation 
is proved .. The section is patterned after: Nat'l Advisory Comm'n 
Correct. Std~ 16.1. . 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
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SECTION 3-308 [Preliminary Hearin&.] 

(a) If an offender is not detained before a hearing 

on the alleged violation, he shall appear at the time, date, 

and place in the order directing him to appear. 

(b) Upon the arrest and detention of an offender for 

violation of a condition of his supervisio~ a (magistrate) 

without unnecessary delay shall hold a preliminary hearing to 

determine whether there is probable cause to believe that a 

violation has occurred. 

(c) At the preliminary hearing: 

(1) the state and the offender may offer evidence, 

subpoena witnesses, call and cross-examine witnesses, and pre-
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14 (2) the offender is entitled to be represented by 

15 legal counsel and, if indigent, to have legal counsel ap-

16 pointed for him. 

17 (d) If the [magistrate] determines from the evidence 

18 that there is probabl~ cause to believe that the offender 

19 violated a co~dition of his supervision, he shall determine 

20 whether the offender is eligible for bailor other form of 

21 release in the manner authorized for a person accused of an 

22 offense and awaiting trial. 

23 (e) If the [magistrate] determines there is not 

24 probable cause, he shall discharge the offender and further 

25 proceedings relating to the alleged violation terminates. 

COMMENT 

Morrissey v. Brewer, 408 U.S. 471 (1972) holds that due 
process requires a preliminary hearing for persons detained on 
accusations of parole violations. These due process considerations 
were made appli~able to probation in Gagnon v. Scarpelli, 411 U.S. 
778 (1973). This section implement.s that due process requirement. 

Subsection (b) provides that the preliminary hearing be con
ducted by a "magistrate" of some similar judicial official. The 
Supreme Court has indicated that a judicial hearing officer is not 
required although the hearing officer must be impartial and cannot 
be the supervising officer making the accusation. Since the revo
cation of community supervf~ion, unlike parole, involves the 
~udicial branch and since mAgistrates or similar officers are al-
ready available to make similar probable cause determinations it 
seems appropriate and efficient to allow them to do so here. 

The standard, "probable cause to believe that a v1olation 
has occurred" is adopted by the Supreme Court in Morrissey. The 
Court in Morrissey suggested that confrontation and cross-examina
tion could be eliminated by the hearing officer if an informant 
would be subjected to a risk of harm. The section provides no 
simila~ escape clause. The serious nature of the potential sanc-
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tion which can be imposed on the offender -- withdrawal of liberty 
requires that the facts be accurately tested. 

In Gagnon, the Court did not impose an absolute requirement 
of legal counsel in a probation revocation proceeding. Instead, 
the Court held that due process only required legal representation 
when the offe:1der's "version of a disputed issue can fairly be 
represented only by a trained advocate." The American Bar Asso
ciation rejected this "case by case" approach in ABA, Standards 
Relating to Probation,~ 5.4 (a) (1970) noting that "it is not 
possible to examine a record after the event and determine with 
any accuracy whether the defendant was 'hurt' by the absence of 
counsel." The' Court had earlier required counsel in a revocation 
proceeding when the imposition of sentence had been suspended. 
Mempa v. Rhay, 389 U.S. 128 (1967). Legal representation is 
recommended in Nat'l Advisory Com~'n Correct. Std. 16.11. 

1 

2 

SECTION 3-309. [Revocation Hearing.] 

(a) Within 30 days after issuance of an order to 

3 appear or the arrest of the offender, the court having juri-

4 diction over the offender ,shall h0ld a hearing to determine 

5 whether a violation of a condition of supervision has oc-

6 curred and, if so, whether revocation of community supervision 

7 is warranted. 

8 

9 

(b) At the hearing:' 

(1) the state and the o~fender may offer evi-

10 dence, subpoena witnesses, call and cross-examine witnesses, 

11 and present arguments; 

12 (2) the offender is entitled to be represented 

13 by legal counsel and, if indigent, to have legal counsel ap-

14 pointed for him; and 

15 (3) the court shall assure a full and complete 

16 record of the hearing. 

17 (c) The court shall render a decision on the record 
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at the hearing or in writing within 14 days after the 

19 hearing. The court shall place on the record its findings 

20 of fact and reasons for its decision. 

COMMENT 

The section establishing the procedures at the revocation 
hearing is in large measure dictated by Morrissey v.Brewer, 408 
U.S. 471 (1972). The section does extend the right to counsel and 
confrontation of witnesses slightly beyond the Court's ruling. . 
See comment to Section 3-308. The Supreme Court required a wri
ten decision at the revocation hearing. 

1 

2 

SECTION 3-310. [Sanctions for Violation.] 

(a) If the court finds that the offender violated 

3 a condition of community supervision, it shall, consistent 

4 with what is reasonably likely to promo~e the purpose of the 

5 sentence and the effectiveness of a system of supervised 

6 release: 

7 (1) continue supervi~ion in the community under 

8 the conditions previously imposed; 

9 (2) intensify supervision with an increased 

10 reporting requirement; 

11 (3) impose additional conditions of supervision 

l~ authorized by this Act; 

13 (4) impose a fine not to exceed the fine that 

14 could originally have been imposed for the offense committed; 

15 

16 

17 finement; or 

(5) extend the term of supervision; 

(6) require service of a term of periodic con-
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18 (7) require service of a term of continuous 

19 confinement. 

20 (b) The court shall comply with applicable guide-

21 lines of the sentencing commission and the provisions of 

22 Section 3-207 in exercising its powers under this section. 

23 An order under this section may not extend the total period 

24 of supervision and confinement beyond the maximum term of 

25 supervision authorized by law for the offense for which 

26 the offender was originally sentenced. 

COMMENT 

This section provides a list of sanctions available to a 
sentencing court for persons violating conditions of community su
perV1S1on. The selection of the appropriate sanction is based on 
two factors: the purpose of the sentence and the effectiveness of 
a system of supervised release. The former refers to the purposes 
of sentencing announced in Section 3-101. Thus, the sanction should 
be consistent with the underlying .purpose of the original sentence. 
The second factor recognizes that sanctions are necessary to maintain 
the orderly administration of community supervision. Above what 
might be required to fulfill the purpose of the sentence, the systemts 
needs can also be taken into account to keep the threat of revoca
tion credible. Thus a sanction might be imposed to deter future 
violations of conditions. ' 

The list of alternative sanctions is a recitation of tlie 
original sentencing alternatives. This reflects the practice in 
most jurisdictions of suspending the imposition or execution of a 
sentence and granting probation. If probation is violated, the 
offender comes back to the court for sentencing as though probatiQn 
had not been granted. The~Act makes community supervision a sen
tencing alternative without requirirrg suspending another sentence. 

Subsection (b) <provides a limitation. on the sanction that 
can be imposed. The second sentence insures that in no case will 
the maximum sentence established by the legislature be exceeded. 
For example, if a person was convicted of an offense with a 5 year 
maximum for community supervision and was sentenced to community 
supervision for 3 years, upon violation of a condition that person 
could be sentenced to confinement for a maximum of 2 years. 
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Subsection (b) also authorizes the sentencing commission 
to establish guidelines £or imptising sanctiorts for violations. It 
may be possible for a guideline matrix to be developed similar to 
that available for the origin~\l sentence, which would provide more 
uniformity and fairness to the: process. 

1 SECTION 3 - 311. hRevocation Proceedings; 

2S~muTtaneous Proceedings I~] 

3 (a) Whenever crifuinal proceedings are pending "aiainSt 

4 ~n c.~ffenae:r serving a term of community supervis ion for an 

5 offense arising out of a transaction also involving a vio-

6 lation of a condition of his supervision, a revocation hearing 

7 to revoke his supervision shall be stayed until the criminal 

8 proceedings are concluded. 

9 (b) Testimony or other information given py an of-

10 fender at a revocation hearing on a charge of violation of a 

11 condition of his community supervision or any information 

12 directly or indirectly derived from that testimony or infor~ 

13 mation may not be used against the offender in any criminal 

14 prosecution. 

15 (c) Evidence adduced at the criminal proceedings and 

16 the outcome of the proceedings is admissible at a revocation 

17 hearing if otherwise relevant. 

COMMENT 

This sectiQn seeks to resolve the dilemma often faced by of
fenders who are charged with a violation of their community supervis·ion 
which also involves potential -'criminal liability. It is difficult at 
best to .carry on a defense in both proceedings at the same time~ There 
are ~nstances when an offender may wish to pireserve his fifth amendment 
right;s for purposes of the criminal prosecution and 'yet can either 
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be ;forced to testify in a revocation proceeding or would want 
to do so. In Baxter v. Palmigiano, 425 U.S. 308 (1976) 
the Supreme Court permitted an adverse inference to be- drawn from 
an offender's silence in a disciplinary proceeding. It is uncer
tain whether the same rule would apply in a revocation proceeding. 

Subsection (a) gives priority to a criminal prosecution 
and requires that a revocation proceeding be stayed if a prosecution 
is pending. Ordinarily it would be wise for the sentencing court 
to obtain some statement from the prosecuting attorney as to whether 
he intends to prosecute before initia~ing revocation proceedings. 
On the other hand, presecutorial delay should not prevent a revoca
tion proceeding from going forward. 

Subsection (b) removes the dilemma faced by an offender 
charged both with a crime and a violation of his community super
vision. The subsection grants use immunity for any statement made 
during the revocation proceeding in any subsequent criminal prose
cution. 

Subsection (c) insures that the findings and evidence adduced 
at a criminal trial are admissible in a revocation proceeding. This 
would apply both to findings of guilt as well as! innocence. The pro" 
vision does not give estoppel affect to the findings in the criminal 
proceeding because of the different standards of proof involved. 

1 

2 

3 

4 

5 

SECTION 3- 312. [Appellate Review of Revocation Pro

ceedings.] Whenever a court imposes a penalty under Section 

3-310 for violation of a condition of community supervision, 

the penalty shall be treated as an imposition of sentence 

for purposes of appellate review pursuant to Section 3-208. 

COMMENT 

The act makes community supervision, formerly probation, a 
sentencing alternative rather than an incident of a suspended sentence. 
Since the revocation is a judicial function, however, it seems appro
priate to authorize the same form of appellate review as available 
for sentencing decisions. It is unlikely a defendant will appeal 
from a minor sanction because the appellate court has the power to 
enhance the penalty. The prosecution also has the authority to ap
peal from too light a penalty. 
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1 

2 Ca) A court shall comply with applicable guide-

3 lines of the sentencing commission and the provisions of 

4 Section 3-207 in imposing fines. 

5 Cb) The court shall specify the time for payment 

6 of a fine and may permit payment in installments. The 

7 court may not establish a payment schedule extending 

8 beyond the statutory maximum term of community supervision 

9 that could have been imposed for the offense. 

10 Cc) In determining the amount and method of payment 

11 of a fine, the court shall consider the financial resources 

12 and future ability of the offender to pay the fine and the 

13 likely adverse effect a fine will have on his ability to 

14 make restitution and on dependents of the offender. The 

15 court may not impose a fine that will prevent the defendant 

16 from making court-ordered restitution. 

17 Cd) If an offender i? sentenced to pay a fine, the 

IS court may not impose at the same time an alternative 

19 sentence of confinement to be served in the event the fine 

20 is not paid. 

• 



• 
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COMMENT 

This and the following sections outline the elements of a 
sentence to pay a fine. The decision to impose a fine and the 
amount are governed by sentencing commission guidelines. 

Subsection (b) authorizes the court to specify the time 
and method.of payment and to permit payments in installments. 
The use ofi~ines as a criminal sanction raises difficult ques
tions of equal treatment, particularly when indigent or nearly 
indigent persons are involved. The use of installment paymen.ts 
eases the pressure on the offender and makes the fine a more 
flexible and more realistic sanction. Installment payments are 
authorized or recommended in ABA Sentencing Standards, § 2.7(c); 
Model Penal Code, § 302.1(1); Nat'l Advisory Comm'n Correc. 
Std. 5.5; Proposed New Federal Criminal Code, § 3302(1). See 
also Frazier v. Jordan, 457 F.2d 726 (5th Circ. 1972); Note;
FI'iies and Fining--An Evaluation, 101 U. Pa. L. Rev. 1013 (1953). 

The payment schedule for installment payments may not 
extend beyond the statutory maximum term of community super
vision. This provision combined with the requirement in sub
section (c) that the financial resources of the offender be 
considered in establishing the amount of a fine, places an out
side limit on the fine that can be imposed. Extending payment 
schedules beyond the maximum term because of the indigency of 
the offender would be unconstitutional. Tate v. Short, 401 
U.S. 395 (1971); Williams v. Illinois, 399 U.S. 235 (1970). 

Subsection (c) establishes factors to be considered in 
" imposing fines and by doing so creates a priority claim again.st 

the resources of the offender for restitution over payment of 
fines. This priority is based on a balancing of the interests 
invol ved. For purposes of imposing a punishment on the defendant, 
it does not matter whether he is required to pay the amount to 
the victim or the state. As between the state and the victim, 
the Act gives priority to the victim's claim for compensation. 
There is a growing recognition that the criminal justice system 
has often ignored the plight of criminal victims and many states 
are developing victim compensation programs. See Uniform Crime 
Victims Reparations Act. In many instances, UITect payment from 
the offender to the victim will alleviate or reduce the state's 
obligation unqer a victim compensation or general welfare program. 
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Subsection (d) prevents the traditional sentence of "30 
dollars or 30 days." A sentence framed in this manner would be 
unconstitutional as applied to indigent defendants. Tate v. 
Short, 401 U.S. 395 (1971). The sentence appears not to provide 
a mechanism for showing that the failure to pay is not due to 
indigency. Section 3-404 of this Act allows the use of incar
ceration for failure to pay a fine only after a showing that the 
offender had the means or reasonably could acquire the means to 
satisfy the fine. See also Frazier v. Jordan, 457 F.2d 726 
(5th Cir. 1972); State v. Tackett, 52 Haw. 601, 483 P.2d 191 
(1971) • 

1 

2 

SECTION 3-402. [Trust for Civil Judgments.] 

(a) Whenever a fine could be imposed on an offender 

3 based on gain derived from or loss caused by his offense, 

4 the court, as an alternative to imposing the fine, may 

5 require the offender to establish a trust and to pay into 

6 the trust an amount equal to the amount of the fine. The 

7 trust shall be established and a trustee appointed in a 

8 manner approved by the court. 

9 (b) The provisions of the trust shall autLorize 

10 the trustee to payout of the trust any judgment obtained 

11 against the offender in a civil action, commenced within 3 

12 years after the date the sentence becomes final, for loss 

13 arising out of the offense or any transaction which is part 
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14 of the same continuous scheme of criminal activity. The 

15 trustee may make payments from the trust based on a set-

16 tlement agreement between the offender and a victim if 

17 approved by the court. If the trust is insufficient to 

18 pay all claims arising out of the offense or scheme of 

19 criminal activity, the court may approve a formula for 

20 partial payment. 

21 Cc) If the court determines that it is unlikely 

22 the funds will be needed to pay civil judgments rendered 

23 against the offender, the court shall order the funds re-

24 maining in the trust to be paid to the State . 

25 . Cd) The court may order the defendant to give 

26 notice of the availability and the terms of the trust to 

27 the class of persons or the members of the public likely 

28 to have suffered loss because of the dffen~e or the scheme 

29 of which the offense was a part. 

30 Ce) Payment of any civil judgment from the trust 

31 satisfies the judgment to the extent of the payment. This 

32 section does not prevent a judgment creditor from enforcing 

33 the judgment or any unpaid portion directly against the 

34 offender. Payment directly by the offender of any civil 

35 judgment arising out of the offense subrogates the offender 

36 to the judgment creditor's claim against the trust. 

37 Cf) The trust is not an asset of th.e offender and 
.~ -, 

38 is not subject to attachment, garnishment, or other enforce-

39 ment proceedings. 
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Failure to comply with an order pursuant to 

41 this section is treated in the same manner as non-

42 payment of a fine. 

COMMENT 

This section further implements the policy of the Act to 
favor victim compensation by giving the victim a higher claim 
to the defendant's assets than the state. The section allows 
the court, in lieu of a fine imposed on the basis of gain or 
loss caused by the criminal conduct, to require the defendant 
to establish a trust to pay civil judgments of victims arising 
out of his criminal behavior. The tendency in most states is 
to specify, either by statute or constitutional provision, the 
purpose to which the income from fines is to be put. The sec
tion is drafted as a sentence in lieu of a fine in order not to 
upset these other provisions. 

There is only scattered precedent for this section. A 
now repealed New York provision provided that some fines could 
be paid to the county clerk and held in trust for victim compen
sation. N.Y. Penal Law,§ 1302 (McKinney 1909). And a Virginia 
federal court required as a condition of probation that a company 
convicted of polluting a river establish a trust to be used to 
rectify the resulting damage and for environmental research. 
Richmond Times Dispatch, August 25, 1977. The idea of a trust 
for victims is inherent also in the federal provisions allowing 
state attorn~y generals to sue on behalf of the state's consumers 
for violations of the federal antitrust laws. 15 U.S.C., § 15c 
(1976). 

Subsection (b) limits claimants to judgment creditors. 
The requirement of a civil judgment is to avoid unnecessary 
conflict with the civil system. Payments based on a settlement 
agreement must be approved by t,he court to insure some protec-:
tion where there are multiple 'claimants. 

Subsection (c) directs that funds remaining in the trust 
after payment of claims to be forfeited to the state. The 
amount of the initial payment by the offender remains a sanction 
for criminal activity based on deserved!. punishment. There 
should be no reduction in the punishment deserved because of ' the 
failure of ~ome victims to obtain judgments in civil cases. On 



188 

SECTION 3-402 
SECTION 3-403 

JI 

the other hand, the victims of offenses should not receive a 
windfall and thus recovery from the trust does.satisfy claims 
against t.-~'. offender. And subsection (e) allows the offender 
who pays a civil judgment directly to ree'over the amount from 
the trust in order to insure he is not required to pay the 
same amount twice. 

1 SECTION 3-403. [Modification or Waiver.] 

2 An offender at any time may petition the sentencing 

3 court to adjust or otherwise waive payment of any fine 

4 imposed or any unpaid portion thereof. If the court finds 

5 that the circumstances upon which it based the imposition 

6 or amount and method of payment of the fine no longer exist 

7 or that it otherwise would be unjust to require payment of 

8 the fine as imposed, the court may adjust or waive payment 

9 of the unpaid portion thereof or modify the time or method 

10 of payment. The court may extend the payment schedule, 

11 but a payment schedule may not require a payment on a date 

12 beyond the statutory maximum term of community supervision 

13 that could have been imposed for the offense. 

COMMENT 

The section allows periodic monitoring and modification of 
a fine after it is imposed. The economic circumst ance's of the 
offender may radically change during the payment period. Because 
a person cannot be punished for failure to pay a fine if the per
son is indigent or unable to reasonably obtain funds to do so, 
greater flexibility is provided if the court may modify or if 
necessary waive future payments. Other proposals have recognized 
the necessity for modification authority. ABA Sentencing Stan
dards, § 6.5; Model Penal Code, § 302.3; Nat'l Advisory Comm'n 
Correc. Std. 5.5; Proposed New Federal Criminal Cod~ § 3303. 
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(a) If an offender sentenced to pay a fine defaults 

in payment, the court upon the motion of the prosecuting 

attorney or its own motion may issue an order requiring 

him to show cause why he should not be confined for ~on

payment. The court may order him to appear at a time, date, 

and place for a hearing or issue a warrant for his arrest. 

The order or warrant must be accompanied by written notice 

of his right to a hearing and'the rights and procedures 

applicable thereto. The procedures and rights of the 

offender at the hearing are the same as those applicable 

to a hearing to revoke community supervision. 

(b) Unless the offender shows that his default was 

not attributable to an intentional refusal to obey the sen

tence of the court or to a failure on his part to make a 

good faith effort to obtain the necessary funds for payment, 

the court may order the offender to serve a term of periodic 

or continuous confinement not to exceed [ years] if imposed 

for conviction of a felony or year] if imposed for con-

viction of a misdemeanor. The term runs consecutively 

withany other term of confinement being served by the offen

der. The court may provide in its order that payment or 

satisfaction of the fine at any time will entitle the 

offender to his release from confinement or, after entering 
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25 the order, at any time for good cause shown may reduce 

26 the term of confinement, including payment or satisfaction 

27 of the fine. 

28 (c) The court shall comply with applicable guide-

29 lines of the sentencing commission and the provisions of 

30 Section 3-207 in imposing confinement for nonpayment of a 

31 fine. 

32 Cd) If a fine is imposed on an organization, it is 

33 the duty of any person authorized to order the disbursement 

34 of assets of the organization, and his superiors, to pay 

35 the fine from assets of the organization under his control. 

36 The failure of a person to do so renders him subject to an 

37 order to show cause why he should not be confined. 

38 (e) The court may order [a community .service officer] 

39 to supervise the payment of the fine and to report to the 

40 court a default in payment. 

41 (f) A fine constitutes a judgment rendered in favor 

42 of the State. Following a default in the payment of a fine 

43 or any installment thereof, the sentencing court may order 

44 the fine to be collected by any method authorized for the 

45 enforcement of other money judgments rendered in favor of 

46 the State. 

COMMENT_ 

This section establishes the· procedure for enforcement of 
fines. In some jurisdictions, fines are imposed as a condition 



191 

SECTION 3-404 

of probation and nonpayment is treated as a violation of proba
tion. In others, failure to pay a fine may be viewed as a con
tempt of court and treated accondingly. The former approach is 
adopted here, to provide a more flexible procedure. 

Subsection Ca) authorize~ the initiation of the procedures 
upon a showing of nonpayment. Once that showing is made the bur
den of proof shifts to the defendant to show that the nonpayment 
is not att ributable to an intentional re:t)lsal to pay. The shift 
of the burden seems appropriate here sin;;:e most of the evidence 
regarding his financial status and his ability to acquire funds 
is in his possession. The requirement that sanctions be imposed 
only for an intentional refusal to pay a fine has been widely 
accepted as an appropriate standard. See ABA Sentencing Stan
dards,§ 6.5; Model Penal Code,§ 302.2; Nat'l Advisory Comm'n 
Correc. Std. 5.5; Proposed New Federal Criminal Code § 3304.· 

The court is authorized to impose a term of periodic or 
continuous confinement if an intentional refusal to pay the 
fine is shown. The section leaves blank the maximum term that 
could be imposed; states may wish to insert here the same terms 
authorized for sentences to community supervision." The court is 
also authorized to order that the offender be discharged from 
confinement if he pays the fine. 

Subsection Cd) provides a method of enforcing fines against 
organizations. The provision is modeled after Model Panel Code 
§ 302.2; Nat'l Advisory Comm'n Correc. Std. 5.5; Proposed New 
Federal Criminal Code, § 3304. Subsection Cf) authorizes the 
collection of fines in the same manner as other judgments in 
favor of the state. The provision is similar to ABA Sentencing 
Standards, § 6.5; Model Penal Code, § 302.2. 
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PART 5 
CONFINEMENT 

1 SECTION 3-501. [Sentences to Confinement; Good Time 

2 Reductions.] 

3 (a) A sentence to a term of confinement must be 

4 for a definite period prescribed by this Act. 

5 (b) An offender's term of continuous confinement 

6 must be reduced for good behavior by one day for each day 

7 or part of a day he serves unless withheld for disciplinary 

8 purposes under this Act. 

9 (c) For split sentences, reductions for good 

10 behavior are credited only for time spent in confine-

11 ment and reduce the portion of'the sentence involving 

12 confinement. Good time may not be credited for sentences 

13 to periodic confinement. 

Cd) The director shall release an offender who 
'/ 

15 has served the sentence imposed minus reductions for good 

16 behavior. 

COMMENT 

This section establishes the basic elements of a ientence 
to confinement. The Act provides for definite terms of confine
ment abolishing discretionary release through parole. The sen
tencing court is required to impose a set term of years, i.e., 
one year, rather than the maximum and minimum sentences now common 
in many jurisdictions. 
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Subsection (b) authorizes the T'aduction in the term 
imposed by the court unless the offender fails to abide by the 
rules of the facility. The subsection allows a credit of one 
day for each day served unless the credit is withheld for 
disciplinary purposes. Thus an offender sentenced to a one 
year term would be released after 6 months if he had no dis
ciplinary infractions. 

Almost all jurisdictions currently utilize some form of 
good behavior credits. See ABA Resource Center on Correctional 
Law and Legal Services, Sentencing Computation Laws and Practice 
(1974) (survey disclosed only 4 states not utilizing good-time 
credits). In some,these credits are automatically given to each 
offender and can then be forfeited or withheld. In some juris
dictions an uffender must earn his good-time, generally by 
avoiding disciplinary offenses but occasionally by participating 
in rehabilitative programs or performing charitable acts such 
as blood donations. 

One of the basic policies of the Act is to avoid coerced 
rehabilitation prograws. Subsection (b) is drafted to insure 
that good-time credits will not be utilized to encourage par
ticipation or deter non-participation in programs. The concept 
of good-time is retained solely to provide a substantial dis
ciplinary punishment in order to maintain order in facilities. 
Procedures for withholding or forfeiting good-time for disci
plinary infractions are established in Article 4. 

Subsection (c) insures that on a split-sentence, one in 
which the offender initially serves a short term of continuous 
confinement followed by a term of community supervision, reduc
tions for good behavior apply only to the initial term 
of confinement. Thus a split-sentence of 90 days confinement 
with one year community supervision would require, absent 
disciplinary infractions, the offender to serve 45 days of 
confinement with a full year of supervision. Offenders serving 
sentences of periodic confinemeil~ or confinement during leisure 
hours are not entitled to reductions for good behavior. The 
use of "good-time" is not needed in community-based settings as 
a sanction to maiptain order because authorities have the 
potential sanction of reincarceration for violations of conditions. 

Subsection (d) specifically authoriz,es the offender's 
release at the end of the sentence imposed minus reductions for 
good behavior. 



i'· 

/, 

i! 

194 

SECTION 3-502 

.. 1 

2 

SECTION 3-502. [Computation of Term of Confinement.] 

(a) A sentence to a term of confinement commences 

3 on the date the offender is received by the department 

4 pursuant to the sentence unless the sentence is to be 

5 served concurrently with another sentence to be served in 

6 the custody of another jurisdiction, in which case the term 

7 commences on the date he is received by the other jurisdic-

8 tion or the date the sentence is imposed, whichever is later. 

9 (b) An offender must be given credit against his 

10 sentence for all time spent in confinement before being received 

11 by the department pursuant to the sentence as a result of 

12 the offense for which the sentence was imposed. 

13 (c) If an offender is arrested on one charge and 

14 later prosecuted on another charge growing out of conduct 

15 occurring before his arrest, he must be given credit 

16 against his sentence resulting from that prosecution for 

17 all time spent in confinement under the former charge which 

18 has not been credited against another sentence. 

19 Cd) If an offender is subject to multiple sentences 

20 and one is set aside as the result of direct or collateral 

21 attack, he must be given credit against his remaining 

22 sentences for all time served pursuant to the sentence set 

23 aside which has not been credited against another sentence. 

24 (e) If a sentence is set aside and the offender is 

25 reprosecuted or resentenced for the same offense or for 
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26 another offense based·on the same conduct, he must be 

27 given credit against his new sentence for all time served 

28 pursuant to the prior sentence which has not been credited 

29 against another sentence. 

30 (f) Credit given an offender for time served before 

31 being received by the department must include an additional 

32 credit for good time credited while confined. A person 

33 confined before commencement of his sentence earns 

34 good time reductions and otherwise is subject to Section 

35 3-S01(b) as if ~e were an offender. 

COMMENT 

This section establishes the date 6n which a sentence to 
confinement begins and authorizes credit··against the sentence 
for time spent in custody prior to the commencement of the 
sentence. A sentence to confinement begins when the offender 

~ is received by the department. Section 2-4~5(f) provides for 
the commencement of a sentence if the offender is sent to a 
local jail during the transition from local to state administra
tion of all facilities. 

Subsection (b) provides for credit against the sentence 
for all time spent in custody before receipt by the department. 
In most cases, confinement prior to trial results from an 
inability to make bail and fairness would seem to require that 
credit be given for this time on any eventual sentence to con
finement. A 1974 study by the American Bar Association found 
that 41 states provide some form of at least partial credit for 
jail time. ABA Resource Center on Correctional Law & Legal 
Services, Sentencing Computation Laws and Practice 14 (1974). 
The method of granting credit varies among the states. In some 
states credit for j ail time is required;· in others it is dis
cretionary with the trial judge. In some credit is given for 
time spent in confinement prior to sentencing but not during 
appeals although the latter probably violates the equal protec
tion clause. See Pruett v. T.exas, 470 F.Zd 1182 (5th Cir. 1973), 
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aff'd. memo 414 U.S. 802 (1973). Various state statutes are 
examinea-fn ABA, Sentencing Alternatives and Procedures 187 
(1968); Schornhorst, Presentence Confinement and the Constitu
tion: The Burial of Dead Time, 23 Hastings L.J. 1041 (1972). 

, Some courts have held that to deny credit for jail time 
is a violation of equal protection because it discriminates 
against those unable to make hail. Ham v. North Carolina, 
471 F.2d 406 (4th Cir. 1973); United States v. Gaines, 449 
F.2d 143 (2d Cir. ],,971). See also Schornhorst, supra. 

Subsection Cc) respoilci$ to the not unusual situation in 
which an offender is arrested on one charge and subsequently 
prosecuted on another charge. This subsection insures that 
time spent in confinement on the earlier charge be credited 
agalnst the sentence on the later prosecution. The last clause 
insures't,hat an oJfender does not receive credit for the same 
time more 'than once. Identical language is recommended in ABA, 
Sentencin.g Alternatives and Procedures, § 3.6 U968). , . 

Subsection Cd) allows in addition to the actual time 
served a credit for good time earned during such confj~ement. 
Thus if a pretrial detainee served 30 days in jail pr::., ,1- to 
his trial he would be entitled to a credit amounting td those 
30 days plus 30 days good-time. This assumes, of course, that 
he did not forfeit good time for disciplinary infractions. The 
use of the credit for good time as well as time served provides 
added incentive for pretrial detainees to abide by institutional 
rules. 

1 

2 

SECTION 3-503. [Split Sentence.] 

(a) A court may impose a split sentence of continu-

3 ous confinement for not more than 180 days, or periodic con-

4 finement during a period of not more than 180 days, 

5 foll.owed by a term of community supervision. 

(b) In imposing a split sentence of continuous 

7 confi·nement and community supervision the court shall: 

8 (1) specify that the term of confinement be 

9 served in the custody of the department's division of 

r 
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10 comnlunity-based services, or division of jail ~dministra-

11 tion; and 

12 (2) establish the term of the confi~ement and 

13 the term and conditions of community supervision. 

14 (c) In imposing a split sentence of periodic confine-

15 ment and community supervision the court shall: 

16 (1) place the offender in the custody of the 

17 division of community-based services; and 

18 (2) establish the term and conditions of ,the 

19 periodic confinement and community supervision. 

20 (d) At the expiration ofa term of continuous or 

21 periodic confinemen~ the offender shall be~~ransferred to 

22 the custody of the division of community-based services for 

23 supervision in the community. 

24 (e) The court shall comply with applicable guide-

25 lines of the sentencing commission and the provisions of 

26 Section 3-207 in exercising its powers under this section. 

,COMMENT 

This section' outlines the elements of a split sentence of 
confinement and commun;i ty supervision. The section authorizes 
two different forms of split sentence: in the first the offender 
serves a short term of continuous confinement followed by com
munity supervision. The use of a mixed confinement-supervisio,n 
sentence is to provide a wider range of sentencing alternatives 
in order to reduce the dependency on continuous confinement. 

Proposals for split sentences have engendered some opposi
tion. President's Comm'n on Law Enforcement & Criminal Justice, 
Task Force on Corrections, Appendix A,· 206, (1967); Barkin, 
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Sentencing the Adult Offender, 26 Fed. Prob., June, 1962, at 
11-12. On the other hand the concept of split sentences was 
accepted in ABA, Sentencing Alternatives and Procedures, § 2.4 (a) 
(iii)(1968); Fla. Stat. Ann. 948.01 (West 1976); N.C. Gen., Stat., 
§ 15-197.1 (1975)~ It is also likely that even without specific 
authority, courts by using their power to suspend part of a sen
tencehave imposed split sentences. 

The major objection to a ,split se~tence is based on the 
premise that probation should 6e exc1us1ve1y rehabilitative. 
It avoids the disruption of an offender\' s contacts with the 
communi ty. An initial j ail sentence prljor to supervision is 
seen as counter productive toward that ~nd. This Act rejects 
rehabilitation as a permissible purpose 'of sentencing. The use 
of a short term of confinement may have a deterrent effect or in 
some cases be an appropriately deserved sentence. Absent author
ization of these intermediate sentences, the likelihood is that 
sentences of continuous confinement would be imposed. 

Subsections (b) through (d) designate the appropriate 
division within the department to maintain custody over persons 
serving split sentences. The sections do not authorize the con
finement portion t·) be served in the division of facility-based 
services which is responsible for long-term offenders. By keep
ing the confinement portion of the sentence in community-based 
facilities, the section facilitates the maintenance of community 
ti,s during the confinement stage of the sentence. 

Subsection (e) authorizes the sentencing commission to 
develop guidelines for split sentences which would regulate. 
the discretion of sentencing courts in the same manner as other 
guidelines. 

1 SECTION 3-504. [Periodic Confipement; Effect.] 

2 Under a sentence to the custody of the division o£ 

3 community-based services for a term of pe~iodic confine-

4 ment the offender serves the sentence of confinement on 

5 specified day~ or during specified parts of days, or both, . 

6 in a correctional facility with the remainder of the time 

7 to be spent at liberty in the community subject to the 

8 supervision of the division under conditions imposed by the 

9 sentencing court. 

/1 
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This and the following sections outline the elements of a 
sentence to periodic confinement. Periodic confinement requires 
the offender to spend part or all of his leisure time in confine
ment and the remainder of the time subject to community super
vision. The alternative provides another midrange penalty as an 
alternative to either outright release or continuous confinement. 
The sections are modeled in part after Ill. Ann. Stat., § 1005-7·n 
(J9.72 draft}. 

1 SECTION 3-505. [Term and Conditions of Periodic 

2 fonfinement.] 

3 (a) If the court sentences an offender to a term 

4 of periodic confinement, it may attach one or more of 

5 the conditions authorized for a sentence to community 

6 supervision and shall specify: 

7 (1) the term of periodic confinement, which 

8 may not exceed the maximum sentence prescribed for the 

9 offense; and 

10 (2) the days or parts of days the offender 

11 is to be confined. 

12 (b) The court shall comply with applicable guide-

13 lines of the sentencing commission and the provisions of 

14 Se~tion 3-207 in exercising its powers uqder this section. 

1 S:BCTION 3-506. [Violation of Conditions of Periodic Con-

2 finement.]Whenever an offender sentenced to a term of periodic 
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3 confinement fails to return to his place of confinement 

4 at the time specified in his sentence or violates any 

5 condition imposed, he shall be treated as if he were in 

,6 violation of a condition of community supervision. 

COMMENT 

The section makes failure to return to confinement as 
required in a sentence to periadic confinement subject to rev
ocation procedures as though it were a violation of a condition 
of community supervision. This incorporates into this section 
the procedures established in Part 2. 

In some work-release programs, failure to. return is treated 
as though it were an escape from confinement. A sentence to 
periodic confinement so closely resembles community supervision 
that it appears appropriate to use the more flexible revocation 
procedures for failure to return. On the other hand, an actual 
escape from a facility during the period of confinement would 
be treated as an escape. 

1 

2 

3 

4 

5 

6 

7 

SECTION 3-507. [Pre-release and Post-release Pragrams.] 

(a) The director shall establish: 

(1) a pre-release assistance program to assist 

confined persons about to be released; and 
J 

(2) a post-release assistance program for 

released persons. 

(b) The pre-release and post-release assistance 

8 programs shall provide counseling and other services and, 

9 to the extent feasible, shall utilize existing resaurces 

10 from the community. 

11 (c) A person released fram confinement may participate 
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12 in a post-release assistance program for one year after 

13 his release. 

14 Cd) Within legislative appropriation therefor, the 

15 director may provide economic assistance to released persons 

1.6 conditioned upon their participation in release assistance 

17 programs. 

COMMENT 

This section requires the director of corrections to estab
lish release assistance programs. Pre-release programs would 
consist of counseling and other programs directed at persons in 
confinement and about to be released. Post-release assistance 
programs would be directed at persons· already released and"'would 
be made available in the free community. In both instances pro
grams could be directed to assist the person in securing employ
ment, reestablishing his family and other social relationships, 
and obtaining treatment for physical or emotional disorders 
including alcoholism and narcotic addiction. Psychotherapy may 
also be provided. 

Persons will participate on a voluntary basis in programs 
offered under this section. There is no coercive sanction pro
vided. The success of the programs will be determined by the 
extent to which they are perceived by confined persons to be 
helpful. This section carries through on one of the act's themes 
of elimination of coerced self-improvement programs. 

The idea of a release assistance program is not new. 
Indeed much of the current parole system is based on the artic
ulated premise that the parole supervisor will provide assistance 
to persons released from confinement in order to help him make a 
gradual, and more successful reentry into the free community. 
In traditional parole systems the function bf assistance was com
bined with the function of supervision. The parole officer was 
not only required to provide programs but also to supervise the 
behavior of the released person during the parole term. It hes 
b.een recognized that service and surveillance tend to predominate. 
D. Glaser, The Effectiveness of a Prison and Parole System (1964); 
Nat'l Advisory Comm'n Correc. Std. 12.7; Studt, Surveillance and 
Service in Parole (1972). See also ABA Joint Comm. at 607-08. ----.... 

The Act does not prescribe a term of supervision following 
release from confinement. To do so would require the use of 
reconfinement as a sanction for failure to comply with the con
ditions of supervision. Confinement should be reserved as a 



202 

SECTION 3-507 
SECTION 3-508 

-----~-----------

sanction for criminal behavior: On the othe-r hand, there may 
be a need to provide·some incentives for released persons to 
sample post,..release programs. Subsection (d) authorizes the 
use of economic incentives. Traditionally a lump sum of cash, 
generally quite mo~est, is given to each released offender. 
Subject to the availab~lity of funds, the director may offer 
substantially more financial assistance under this section 
conditioned on partic~p.a.UQn in r(~lease programs. 

See generally ACA Comm'n on Accreditation, Standards for 
Adult Correctional Institutions 4445-55 (1977) (recommending 
specific pre-release programs). 

1 

2 

SECTION 3-508. [Release of Confined Persons.] 

(a) Upon final release of a confined person 

3 from a facility after a.period of confinement 

4 exceeding 6 months, the chief executive officer of the 

5 facility shall provide him, if .he is unable to provide 

6 them himself, sufficient resources to meet the person's 

7 immediate needs including: 

8 (1) clothing appropriate to the season of the 

9 year; and 

10 (2) transportation to the place where he can reas-

11 onably be expected to reside. 

12 (b) If at the time of release a confined person is 

13 too ill or feeble or otherwise unable to care for himself 

14 upon release, the chief executive officer shall make 

15 arrangements for his care. 

COMMENT 

Subsection (a) is similar to provisions found in most 
states and authorizes providing clothing and transporation to 
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releasad persons. The section only requires providing these 
items if the person is unable to provide them for himself. 
The development of employment opportunities within the facil
ities will make this provision applicable to only a ~mal1 num
ber of persons. 

The language "can reasonably be expected to reside" in 
subsection (a)(2) was inserted when the subsection was broadened 
to require payment for transporation beyond a state's border 
when necessary. It is impractical to drop off a confined person 
at the border of a state. In many instances, confined persons 
do not have an established place of residence, and some protec
tion must be afforded against unreasonable requests for trans
portation money. 

The section only applies to indigent persons. 

Subsection (b) requires that the director make arrange
ments for ill or feeble persons upon their release. This sub
section would be satisfied, in most cases, by insuring that 
relatives or friends are notified of the impending release and 
are available to care for the person. In some instances the 
subsection may require the director to contact public assistance 
agencies. The section is purposefully silent as to the authority 
of the director to allow a person to remain in a facility after 
his term has expired. Although it is conceivable that this may 
be required in the unusual case, the existence of a flat sen
tencing system provides ample notice of impending release pro
viding the director with a long lead time to make alternative 
arrangements. 

I 

2 

SECTION 3~509. [Released Offender Loan Fund.] 

(a) The director may establish and shall 

3 administer a released-offender loan fund to provide 

4 loans to offenders released from continuous confinement 

5 in order , to facilitate their adjustment to the free 

6 community if their own financial resources are inadequate 

7 for that purpose. The loan fund may be composed of appro-

8 priated state money, money resulting from the repayment of 

9 loans, interest earned 'on loans and other investments made 
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10 by the fund, and money contributed to the fund. Loans 

11 made by the fund may be at interest, but the director 

12 may establish an interest, rate below the prevailing 

13 market rate if he believes it to be in the public interest. 

14 (b) If the director establishes the fund, he 

15 shall adopt rules for its administration. 

16 (c) The director with the approval of the Governor 

17 may contract with a private lending institution' to adminis-

18 ,t er the fund. 

COMMENT 

The section authorizes but does not require the establish
ment of a re leased offender loan fund. Experience with such funds 
in many institutions has been disappointing. The provision is 
included to insure the availability of the authority to operate 
such a fund if the director of corrections believes it can be 
done successfully. 
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SECTION 3-601. [Sentence of Restitution.] 

(a) A sentencing court may sentence an offender 

3 to make restitution to the victim of the offense. 

4 Cb) Whenever the court believes that restitution 

5 may be a proper sentence or the victim,of the offense or 

6 the prosecuting attorney requests, the court shall order 

7 the presentence service officer to include in the presen-

8 tence report documentation regarding the nature and amount 

9 of the victim's pecuniary loss. 

10 Cc) The court shall specify the amount and time of 

11 payment or other restitution to the victim and may per~it 

12 payment or performance in insta1J~ents. The court may not 

13 establish a payment or performance ,schedule extending 

14 beyond the statutory maximum term of community super-

15 vision that could have been imposed for the offense. 

16 Cd) In determining the amount and method of pay-

17 ment or other restitution, the court shall consider the 

18 financial resources and future at~lity of the offender to 

19 payor perform. The court may provide for payment to the 

20 victim up to but not in excess of the pecuniary loss 

21 caused by the offense. The defendant is entitled to assert 

22 any defense that he could raise in a civil,action for the 
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23 loss sought to be compensated by the restitution order. 

24 (e) For purposes of this section "pecunia:ry loss" 

25 means: 

26 (1) all special damages, but not general damages, 

27 substantiated by evidence in the record, which a person 

28 could recover against the offender in a civil action arising 

29 out of the facts or events constituting the offender's crim-

30 inal activities, including without limitation the money 

31 equivalent of loss resulting from property taken, destroyed, 

32 broken,or otherwise harmed 

33 as medical expenses; 

and out-of-pocket losses, such 
~ 

34 (2) reasonable out-of-pocket expenses incurred 

35 b)T the victim resulting from the filing of charges or 
OJ 

36 cooperating in the investigation and prosecution of the 

37 offense[.] [; and] 

38 [(3) interest on the amount of pecuniary loss 

39 -'from the time of loss until payment is made.J 

40 (f) An insurer or surety that has paid any part of 

41 the victim's pec11niary loss is not a victim for purposes of 

42 obtaining restitution. 

43 (g) The court may order a community-service officer 

44 to supervise the making of restitution and to report to the 

45 court a default in payment. 
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This section outlines the elements of a s~ntence to pay 
restitution to the victim of the offense. It reflects a growing 
recognition that the criminal justice system has tended to ignore 
the victim of the offense and the loss he has suffered. Indeed, 
other sanctions traditionally employed by the criminal law 
including fines and imprisonment deprive the victim of any real
istic opportunity to recoup his loss from the offender. The 
interest of the victim is increasingly being recognized and the 
use of restitution is being expanded. See Drapkin & Viano, 
Victimology: A New Focus (1973); Hudso~ Galaway, Restitution 
in Criminal Justice 167 (1977) (cataloguing 19 active restitution 
projects in the United States). These programs tend to provilde 
an active supervised form of restitution which includes employ
ment counseling for the offender. In addition, many sentencing 
judges have imposed payment of restitution as a condition of 
probation. This Act lifts restitution to the status of a sen
tencing alternative in order to emphasize its importance and to 
encourage more careful consideration of its potential impact. 

Most other national proposals have recommended that resti
tution be an authorized condition of probation. ABA, Probation, 
§ 3.2 (1970); Model Penal Code, § 301.1; Proposed New Federal 
Criminal Cod~ § 3103. Several.states have enacted detailed 
restitution provisions: Iowa Code Ann., § 789A.8 (1977) ("it 
is the policy of this state that restitution be made by each 
violator of the criminal laws to the victims of his criminal 
activities")' PaD Const. Stat. Ann. tit. 18, § 1103 (1977). 

Subsection (b) requires information relating to restitution 
to be included in the presentence report. This provides some 
advance notice to the defendant of the amou:n.t- requested and allows 
time for himto contest the information in the sentencing hearing. 
Subsection (c) by authorizing installments over a limited time 
places a maximum on the amount of restitution that can be ordered. 
Subsection (d) makes clear that the ability of the offender to 
pay is a relevant consideration and in addition the amount to be 
paid is limited by the loss sustained by the victim. A limita
tion based on ability to pay may be constitutionally required. 
People v. Kay, 36 Cal. App. 759, Ill. Cal. Rptr. 894 (1973); 
State v. Harris, 70 N.J. 586, 362 A.2d 32 (1976). The limita
tion is also included in the Maine and Iowa code provisions, 
supra. 

One of the potential legal obstacles to a more extensive use 
of restitution is the conf1ictwith the civil law system. The .last 
sentence in subsection (d) authorizes the defendant to assert 
any defense he would be entitle4 to assert in a civil action 
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brought by the victim for compensation. This seeks to limit 
the potential variance between civil liability and a restitu
tion order. 

Subsection (e) defines the type of loss that can be con
sidered in awarding a restitution order. General damages, such 
as pain and sufferip~ and disfigurement, are excluded. See 
Me. Rev. Stat. Ann.);it. l7-A, § 1204 (1975); Iowa Code Ann., 
H 789A.8 (1) (b)(1977) (all damages recoverable in civil action 

except punitive damages and damages for pain, suffering, mental 
anguish, and loss of consortium."). Paragraph (2) also author
izes reimbursement for reasonable out-of-pocket expenses result
ing from the investigation. These expen~~s would include trans
portation, loss wages, etc., incurred inbrder to attend 
hearings, line-ups, or'other investigatory proceedings. Para
graph (3) which authorizes interest on pecuniary loss is 
bracketed because of the variance among the states on the 
awarding of prejudgment interest in tort cases. The rule 
regarding interest should be the same both in tort and for 
purposes of restitution. 

Subsection (f) precludes a surety or insurer from obtaining 
restitution through the criminal process. The section does not 
prevent such a party from asserting its contractual subrogation 
rights in a civil action against the defendant. 

Subsection (g) authorizes the use of'community-service 
officers to supervise the payment of restitution. 

1 SECTION 3-602. [Modification or Waiver.] 

2 An offender at any time may petition the sentencing 

3 court to adjust or otherwise waive payment or performance 

4 of any ordered restitution or any unpaid or unperformed 

5 portion thereof. The court shall schedule a hearing and· 

6 give the victim notice of the hearing, date, place, and 

7 time "and inform the victim that he will have an opportunity 

8 to be heard. If the court finds that the circumstances 

9 upon which it based the imposition or amount an·d method of 
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l~ payment or other restitution ordered no longer exist or 

11 that it otherwise would be unjust to require payment or 

12 other restitution as imposed, the court may adjust or waive 

13 payment of the unpaid portion thereof or other restitution 

14 or modify the time or method of making restitution. The 

IS court may extend the restitution schedule, but not beyond 

16 the statutory maximum term of community supervision that 

17 could have been imposed for the offense. 

COMMENT 

The section gives the court power to modify or waive pay
ment of restitution if tie economic condition of the defendant 
changes during the payment period. The provision is similar to 
Section 3-403 for fines, but with regard to restitution the 
section requires the victim be notified and be given an oppor
tunity to pe heard on the requested modification. This addi
tional procedure reflects the victim's interest in the restitu
tion order. 

I 

2 

SECTION 3-603. [Default. ] 

(a) If an offender sentenced to make ,restitution 

3 defaults for 60·days, the court upon the motion of the 

4 prosecuting attorney, the victim, or its own motion 

5 may issue an order ~equiring the offender tG show cause 

6 why he should not be confined for failure to obey the sen-

7 tence of the court. The court may order the offender to 

8 appear at a time, date, and place for a hearing or issue a 

9 warrant for his arrest. The order or warrant shall be accom-

10 panied by written notice of his right to a hearing and the 
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11 rights and proced~!es applicable thereto. The procedures ami 

12 rights of the offender at the hearing shall be the same as 

13 those applicable to a hearing to revoke community supervision. 

14 (b) Unless the:offender shows that his default was 

15 not attributable to an intentional refusal to obey the 

16 sentence of the court or to a failure on his part to make 

17 a good faith effort to obtain the necessary funds for pay-

18 ment, the court may order the offender to serve a term of 

19 periodic or continuous confinement not to exceed [ years] 

20 if imposed for conviction of a felony or [ year] if imposed 

21 for conviction of a misdemeanor. The term runs consecu-

22 tively with any other term of confinement being served by 

23 the offender. The court may provide in its order that pay-

24 ment or satisfaction of the restitution order at an~ time 

25 will entitle the offender to his release from confinement 

26 or, after entering the order, at any time for good cause 

27 .: 

28 

29 

shown may reduce the term of confinement, including payment 

or satisfaction bf the restitution order. 

(c) The court shall comply with applicable guide-

30 lines of the sentencing commission and the provisions of 

31 Section 3-207 in imposing confinement for nonpaymen~ of a 

32 restitution order. 

33 Cd) If restitution is imposed on an organization, 

34 it is the duty of any person authorized to order the dis-

35 bursement of assets of the organization, and his superiors, 

36 to pay the restitution from assets of the organization under 

I I. 
!I ., 
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37 his control. Failure to do so renders a person subject 

38 to an order to show cause why he should not be confined. 

39 (e) An order to pay restitution constitutes a 

40 judgment rendered in favor of the State and following a 

41 default in the payment of restitution or: any installment 

42 thereof, the sentencing court may order the restitution to 

43 be collected by any method authorized for the enforcement 

44 of other judgments for money rendered in favor of the State. 

COMMENT 

The provlslon establishes provisions for nonpayment of a 
restitution order. They are identical to those enacted for non
payment of fines except that the victim is given a greater role 
in the process. As in cases of nonpayment of fines, once the 
fact of nonpayment is proved, the defendant has the burden to 
show th~t nonpayment is a result of his inability to payor 
obtain funds to do so. 

Subsection (e) makes applicable to a restitution order, 
the procedures available to collect money judgments rendered in 
fa;'lTor of the State. These, procedures usually give the State 
higher priority to a debtor's funds than would normally be given 
to a private party. This seems appropriate because the restitu
tion order includes not only a compensatory element but is also 
part of the sentence imposed for the criminal offense. 

1 SECTION 3-604. [Victim's Compensation.] 

2 (a) Whenever a victim is paid by a crime victim's 

3 reparation fund for loss arising out ti-\~ a criminal act, 

4 the fund is subrog~ted to the l'ights of the victim to any 

5 restitution ordered by the court and to any f,unds paid into 
U I 

6 a trust in lieu of a fine to satisfy civil yldg~ents. 

1 i 
;,1 

;/ 
/f'l 

// 
{f 

Il 
\~ 
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7 (b) The rights of the crime victim's reparation 

8 fund are subordinate to the claims of victims who have 

9 suffered loss arising out of the offenses or any trans-

10 action which is part of the same continuous scheme of crim-

11 ina 1 activity. 

COMMENT 

This section coordinates payments to, victims under a 
restitution order with payments by any public victim's com
pensation act. States without a victim's compensation fund 
may wish to remove this provision unless there are local funds 
that provide victims with compensation. Subsection (a) gives 
the fund a right of subrogation against any order of restitution 
to the extent the fund has paid the victim. Because of the 
length of many criminal proceedings, it may be appropriate for 
a fund to compensate the victim immediately. This subsection 
provides the fund with an incentive to do so rather than to wait 
to ,.see if::.a;r~y~ m-oney is paid 'under a restitution order. 

Subsection (b) speaks to the problem of ~ultiple victims 
and: their relationship to restitution and a victim's compensa
tion fund. The section gives victims priority over the fund in 
coll~cting funds from the defendant. Thus the subrogation right 
granted in subsection (a) is subordinate to the claims of other 
vict~ms seeking restitution from the offender. 

1 

2 

SECTION 3-605. [Civil Actions.] 

Ca) This Act does not limit or impatr the right 

3 of a victim to sue and recover damages from tqe offender 

4 in a civil action. 

5 (b) The findings in the sentencing hearing and 

6 the fact that restitution was required or paid is not 

7 admissible as evidence in a civil action and has no legal 

8 effect on the merits of a civil action. 
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9 (c) Any restitution paid by the offender to the 

10 victim shall be set off against any judgment in favor of 

11 the victim in a civil action arising out of the fatts or 

12 events which were the basis for the restitution. The court 

13 trying the civil action shall hold a separate hearing to 

14 determine the validity and amount of any set-off asserted 

15 by the defendant. 

COMMENT 

This section coordinates payments to victims under a resti
tution order with potential civil suits based on the same event. 
Although receiving restitution does not prevent the victim from 
bringing a civil action, amounts paid to the victim are .set off 
against any award. This prevents the victim from receiving 
double recovery and the defendant from paying for the same loss 
twice. 

Subsection (b) insures that the.judgment in the criminal 
proceeding that restitution is appropriate and the findings 
based thereon are not admissible in any civil litigation. The 
burden of proof at the sentencing hearing and the procedures 
applicable thereto including the type of evidence that can be 
considered is more flexible and less restricted than in civil 
litigation. 

The last sentence in subsection (c) requires a separate 
hearing to determine the validity of 'any set off. This is to 
prevent the fact that restitution has been ordered from influ-' 
encing the determination of liability or damages in the civil 
case. 
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Article 4 is the legislative embodi.ment of a prescriptive 
code of' treatment of offenders. It reflects an express assump
tion of the philosophy that "a prisoner retains all the rights 
of an ordinary citizen except those expressly or by necessary 
implication taken from him by law." Coffee v. Reichard, 143 
F.2d 413 (6th Cir. 1944). Accord, e.~., Morales v. Schmidt, 
340 F. Supp. 544, 553-54 (W.D. wis. 1 72); United States ex reI. 
Wolfish v. United States, 428 F. Supp. 333 (S.D.N.Y. 1977)-
(opinion on motion for summary judgment). Cf. Procunier v. 
Martinez, 416 U.S. 396 (1974); Bounds v. SmIth, 45 U.S.L.W. 
4411 (1977). It is a philosophy suppor.ted by many authorities, 
and it is gaining increasing recognition by the courts. See 
~, ABA Joint Comm. on the Legal Status of Prisoners, 
Standards Relating to the Le al Statu's of Prisoners, § 1.1 and 
Commentary Tent. Dr. 1 reprlnte ln 14 Am. Crlm. L. Rev. 
377 (1977) [hereinafter cited as ABA JOInt Comm.]; S. Kranz, 
R. Bell, & M. Magruder, Model Rules and Regulations on Prisoners' 
Rights and Responsibilities 1-4 (1977) [hereinafter cited as 
Kranz]; Nat'l Advisory Comm'n on Criminal Justice Standards & 
Goals, Corrections 17 - 21 (1973) [hereinafter cited as NatLl 
Advisory Comm'n] .. It has, moreover, been enacted into law in 
at least one state. Cal. Penal Code, § 2601 (West 1976) (a 
confined offender is "deprived of such rights, and only such 
rights, as is necessary in order to provide for the reasonable 
security of the institution in which he is confined and for the 
reasonable proteetion of the public"). 

/1 
1\ . The legislative recognition that a confined person gener-
~J .. ly retains the rights of a free citizen is by no means meant 
tl,' deprecate the legitimate interests of institutional security 
a~d public safety. There is throughout Article 4 an affirma-
t>ion that these security and safety interests are and must be 
of par~~ount importance. Article 4 represents the view that 
security and safety can be maintained consistent with the treat
men.tof confined persons that is mandated or encouraged in the 
va~ious sections. Thus, the Article describes a just--and safe-
<:orreftio~al system i~l which atten~ion is paid to_ the ~ocietal 
lnter'~st ln humane tr~atment of confined persons as well as to 
the pe,rsonal interests of confined persons themselves in the 
,treatn{ent provided them. By so describing the system, it 1S 
be:lieved that society will more nearly achieve the goal of every 
correctional system--to return to socie~y confined persons who 
will adjust to the outside world and not recidivate. As was 
stated by ,the ABA Joint Committee: 
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Virtually all prisoners will someday be released 
to a society in which . . . they will daily be 
required to make choices and exercise self
restraint. If our institutions of confinement 
do notreplace self-restraint for compelled re
straint, and encourage choice rather than rote 
obedience, released prisoners will continue to 
be unable to deal with the "real" world. 

ABA Joint Comm. at 418-19. 

Provision of rehabilitative programs and services is man
dated throughout the Act. See~, section 2-105 supra. It 
is intended that confined persons will be encouraged to avail 
themselves of opportunities pre'sented by these programs and 
services. And many of the provisons are clearly drafted to 
provide incentives to confined persons to foster their parti
cipation. See~, Sections 4-801 to 4-816 infra. Forced 
rehabilitatIOn or-Dffenders is, however, rejected as both 
denigrating to the individuals involved and not productive of 
long-term results. See~, ABA Joint Comm., § § 3.4 and 5.7 
and Commentary; Nat'l Adv1sory Comm'n Correc. Std. 2.9 and 
Commentary. 

Part 1 contains a delineation of the)most important of 
the protected interests that are retained by confined persons. 
Some of these interests, such as, for example, medical treat
ment and physical exercise, address basic needs. Other pro
tected interests, such as access to the courts, law libraries, 
and legal assistance, reflect, to a large degree, what has 
already been manaated by the courts. The protected interests 
in Part 1, however, extend beyond basic needs and court man
ttdtes and include free-citizen rights whose extension to con
fined persons is consistent with safety and security. Part 2, 
by creating the office of correctional mediator, provides one 
method to relieve tensions and mediate disputes within facil
ities. Part 3 requires the adoption of grievance procedures, 
another method to relieve tensions and permit a dialogue for 
change--when change is necessary-- within facilities. Part 4 
deals with the assignment, classification, and transfer of 
persons in the custody of the department. These decisions have 
a substantial impact on the lives of confined persons; this 
Part describes procedures by which these decisions must be 
made. Part 5 deals with discipline within facilities. It 
prescribes a code of punishment proportionate to the serious
ness of the offense and affords some degree of due process 
protection to the confined person charged with a disciplinary 
infraction. Part 6 deals with programs putting confin.ed per
sons at risk. It reflects the belief that::informed confined
persons consent is possible in a correctional setting that 
eliminates parole, earned good time, and coerced rehabilitation, 
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and that provides real earning capacity to confined persons so 
that they have sources alternative to experimentation by which 
to obtain funds. Part 7 provides for implementation, on a 
limited basis at least at first, of a voucher program. The pro
gram is intended to increase the 'number and effectiveness of 
programs offered confined persons and to encourage confined 
persons to take full advantage of such programs by permitting 
them to choose those programs in which they will participate. 
Part 8 provides for the employment of confined persons at "real" 
wages and in a realistic work environment. It encourages pro
vision of a full panoply of employment and vocational training 
opportunities and, in moving towards a goal of full employment 
for confined persons, permits employment of confined persons 
by private enterprise and payment of competitive wages. Part 9 
deals with compensation for work-related offender injuries. 
Part ,10 deals with the collateral consequences of a convfttion. 
It aets to restore to ex-offenders those rights abridged by 
conviction or confinement and to protect him from employment 
discrimination when the~mployment he seeks is not directly 
related to the offense for which he was convicted. 
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ARTICLE 4 
TREATMENT OF CONVICTED AND CONFINED PERSONS 

PART 1 
PROTECTED INTERESTS AND TREATMENT 

OF CONFINED PERSONS . 

1 SECTION 4-101. [Definitions.] As use:.d in this Part, 

2 unless the context otherwise requires: 

3 (1) "clergyman" means a minister, priest, rabbi, 

4 accredited Christian Science Practitioner, or other similar 

5 functionary of a religious organization; 

6 (2) "contraband" means a weapon, controlled 

7 substance, escape plan, or material which may not be 1aw-

8 fully possessed by the general public; 

9 (3) "intercept" means to intentionally read a 

10 written communication or to intentionally hear an oral or 

11 recorded communication; 

12 (4) "medical care" means the diagnosis and 

13 treatment of physical, dental, or mental health problems; 

14 (5) "prohibited material" means material that 

15 the director classifies as prohibited material pursuant to 

16 this Act; 

17 (6) "reading material" means a book, a single 

18 copy or subscription to a periodical, magazine, newspaper, 

19 newsletter, or pamphlet, whether or not reproduced by a 

20 printing press, or material that qualifies for second-class 
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21 mailing privileges. 

22 (7) "1'lritten communication" means a communi-

23 tion which is fixed in a tangiblemedium of expression; and 

24 (8) "scanner" means a metal detector, X-ray 
.' 

25 machine, fluoroscope, or other non-intru~ive method used to 

26 detect the presence of particular substances. 

COMMENT 

The definition of "clergyman" is taken from Uniform Rules 
of Evidence, Rule 50S (1974). 

The definition of "scanner" is intended to includeianimals 
trained to detect the presence of controlled substances. 

1 SECTION 4-102. [Protected Interests; General 

2 Provisons. ] 

3 (a) lfuenever this Act specifically provides a con-

4 fined person with a "protected interest," the director shall 

5 take appropriate m~asures to preserve and facilitate the 

6 fIlII realization of that interest. 

7 (b) The director may suspen'd or limit the real-

8 ization of a protecfed interest otherwise provided by 

9 this Act during an emergency in a facility or part 

10 of a facility if the director finds that unusual conditions 

11 exist in a facility that imminently jeopardi~e the safety 

12 of the public or the security or safety within a facility 
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13 and that extreme measures are necessary. The director 

14 shall rescind the suspension as soon as the emergency is 

15 over and, within 30 days after the emergency is over, 

l~ submit to the Governor a written report describing the 

17 nature of the emergency and the meas.ures taken. 

18 (c) Consistent with the provisions of this Part 

19 that specifically require or prohibit the performance of 

20 an act by the director, the director may adopt measures 

21 that: 

22 (1) limit the full realization of a protected 

23 interes~ if the measures are designed to protect the safety 

24 of the public or the security or safety wi thin a facility; and 

25 (2) regulate the time, place, and manner of 

26 the realization of a protected interest if the measures are 

27 designed to assure the orderly administration of a facility. 

28 (d) Whenever the director adopts measures pursuant 

29 to subsection (c), they must be: 

30 (1) design,ed to create no greater restriction 

31 on the protected interest than reasonably necessary to 

32 accomplish the purpose for which they were adopted; and 

33 (2) adopted in accordance with the procedures 

34 established for the "adoption of rules. 

COMMENT 

This section generally obligates the director to facilitate 
the realization of protected interests by confined persons and 
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describes those circumstances in which the director may suspend, 
limit, or regulate the enjoyment of protected interests. 

Subsection (b) permits the director to suspend realization 
of protected interests during an emergency in a facility if neces
sary for safety or security and that he file a written report with 
the governor within 30 days after the emergency. The requirement 
of a written report to the governor allows an independent e¥alua
tion of whether, in fact j an emergency situation existed, the 
events leading to the emergency, and the measures taken to bring 
the situation under control. The ACA Comm'n on Accreditation, 
Standards for Adult Correctional Institutions 4180-81 (1977) 
[hereinafter cited as ACA Std.] requires the adoption of written 
policy and procedures governing emergencies in facilities and re
view of these policies and procedures at least annually. Although 
not required by the section, it is contemplated that the director 
will require the compiling of such a written plan in each facil
ity as well as assure periodical review of the plan. 

Subsection ec) allows the director to limit the realiza
tion of a protected interest when necessary for safety or secur
ity and clarifies that a confined person's exercise of a protected 
interest may not override.the director's obligation to orderly 
administer facilities. 

Subsection (d) establishes a least restrictive means 
standard for evaluating the director's act"'ions under subsection 
(c). Subsection (d) also requires that limitation or regula
tion of protected interests under subsection ec) must be accom
plished through rulemaking procedures so that an independent 
evaluation may be made of whether limitation or regulation is 
warranted under subsection (c) and l"hether the particular act,ion 
contemplated is the least restrictive means toward achieving the 
necessary end. 

1 

2 

3 

4 

SECTION 4-103. [Prohibited Material.] 

(a) The director may adopt rules: 

(1) classifying material as prohibited material; 

(2) preventing the introduction of prohibited 

5 material into a facility; and 
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6 (3) making the possession of prohibited 

7 material by a confined person a disciplinary infraction. 

8 (b) The director may classify as prohibited material 

9 material other than contraband which: 

10 (1) if possessed by confined persons, may 

11 jeopardize the safety of the public or the security or safety 

12 within a facility or unreasonably interfere with the realiza-

13 tion of protected interests of other confined persons; 

14 (2) is determined, by the [department of health] 

15 to constitute an unreasonable health hazard; or 

16 (3) is owned by another and possessed by a 

17 confined person without permission of the owner. 

18 (c) Material may not be classified as prohibited 

19 material solely on the basis of its source or because other 

20 confined persons do not possess similar material. 

COMMENT 

The description of "prohibited material ll in this section 
encompasses that class of goods which may lawfully be possessed by 
the general public but which constitutes a health or safety hazard 
in a facility. The description is intended to allow a wide range 
of material to be possessed by confined persons. See ABA Joint Comm., 
~ 6.1 (d) and Commentary. It does not -relate claSSIfication of 
'prohibited material" to whether, for example, it was purchased 

within a facility or whether other confined persons can afford to 
purchase similar material. It is recognized that once the number 
and kind of possessions' vary among confined persons the potential 
for theft and intra-facility disturbances increase. It is believed, 
however, that this potential will be reduced to controllable levels 
under this Act both because the director may choose to store ~onfined-' 
person property elsewhere in a facility and because-the employment 
provisions of the Act (Article 4 Part 8) should decrease the dif
ferentials in purchasing power that presently exist among confined 
persons. Furthe~ if possession of particular material substantially 
increases the potential for theft and violence that material may be 
excluded under subsection (b) (1) as jeopardizing safety or security. 
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SECTION 4-104. [Physical Security.] 

\\. 
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(a) A confined person has a protected interest in 

3 his own physical security. 

4 

5 

(b) The director shall: 

(1) take adequate measures designed to protect 

6 a confined person from assaults; 

7 (2) adopt rules limiting the use of physical 

8 force by employees to those situations in which physical 

9 force is believed to be reasonably necessary to protect 

10 the safety of the public or security or safety wi thin a 

11 facility; 

12 (3) discipline ~ confined person or employee 

13 who commits an assault; 

14 (4) request prosecuting authorities to . 

15 prosecute felonies involving phys.ical violence occur-

16 ring within a facility or involving a confined person and 

17 cooperate with prosecuting authorities in the course of 

18 tho~ prosecutions; and 

19 (5) keep records and report annually to the 

20 Governor on the extent of injuries or deaths incurred by 

21 confined persons and employees within facilities. 

1 

2 

SECTION 4-105. [Medical Care.] 

(a) A confined petson has a protected interest in 

3 receiving needed routine and emergency medical care. 
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4 

5 

(b) The director shall assure that: 

(1) a newly admitted confined person receives 

6 an examination by a person trained to ascertain visible 

7 or common symptoms of communicable disease and conditions 

8 requiring immediate medical attention by a physician; 

9 (2) except as provided in Section 4-126, a 

10 confined person receives a thorough physical and dental 

11 examination in accordance with accepted medical practice 

12 and standards~ 

13 (i) within 2 weeks after his initial 

14 admission to a facility unless earlier released; and 

15 (ii) thereafter, not less than every 2 

16 years and, if the most recent examination was given more 

17 than one year earlier, upon final release from the facility; 

18 (3) appropriately trained persons are, 

19 (i) present at each facility or other-

20 wise .reasonably available on a daily basis to evaluate 

21 requests for medical care from confined persons, and 

22 (ii) reasonably available to provide 

23 emergency medical care; 

24 (4) a confined person has access to needed 

25 routine and emergency medical care in a timely manner 

26 consistent with accepted medical practice and standards; . - . 

27 (5) a confined person found to have a communi-

28 cable disease is isolated from the general population of a 

J 
,,;f' 
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facility to the extent required by accepted medical 

practice and standards; 

(6) a confined person requiring medical care 

not available in the facility is transferred to a hospital 

or other appropriate place providing the care; and 

(7) medical records of confined persons are: 

(i) maintained in a confidential and 

secure manner; 

(ii) compiled and maintained in accordance 

with accepted medical practice and standards; and 

(iii) retained for at least 5 years after 

the person is released fromthe facility. 

(c) The director shall permit confined persons to 

utilize their own resources to obtain medical care from 

any licensed health profession. He may require that the 
-" 

medical care b~ provided in a way that is consistent with 

the personfs classification and facility assignment and that 

least interferes with the establi~hed,administrative 

procedures of the ~actlity. 

Cd) Whenever the department provides medical care 

to a confined person~i~ is entitled to recover insurance 
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50 or other benefits available to the confined person to pay 

51 fOT medical care. 

52 ( e) An employee of the department may not impede 

53 or unreasonably delay the access of a confined person to 

54 medical care. 

COMMENT 

This section establishes a protected interest in the 
receipt of medical care. Medical services are to be provided 
to offenders by the division of correctional medical services 
created in Part 5 of Article 2~ See' the comments 
to those sections for further references relating to medical 
care for confined persons. See generally ACA Stds. 4253-79. 

The need for thorough medical examination upon intake 
is universally recognized. See ABA Joint Committee, § 5.4; 
ACA Manual at 441; Ass'n of State Correctional Administrators, 
Uniform Correctional Policies (1972); Nat'l Advisory Comm'n 
Correc. Std. 2.6 (1973); Nat'l Sheriffs' Ass'n, Standards for 
Inmates' Legal Rights ch. 20, § 1. Nevertheless, the American 
Medical Ass'n survey of Medical Care in U.S. Jails (1972) 
found that of 1,108 responses to a questionnaire, only 1.7% 
of all city jails automatically provided such intake examina
tions; 47.5% gave no such examinations; and the rest only if 
the prisoner complained (some required "obvious" illness even 
then). Yet the need for such an examination reaches several 
levels: (1) to protect other inmates ag.ainst possible conta
gious diseases; (2) to determine quickly whether emergency 
medical care is necessary. There are numerous reported cases 
concerning persons arrested who, for lack of medical attention 
at the time of their initial incarc~ration, suffered serious 
harm or death. In light of these difficulties, numerous deci
sions have ordered jail and prison officials to initiate 
~uch intake examinations. See~, Smith v. Hongisto, 2 Prise 
L. Rptr. 284 (N.E. Cal. 1973); Dean v. Young, 1 Prise L. Rptr. 
19 (Cal. Super. Ct. 1971) (sheriff ordered to screen incoming 
inmates for infectious diseases); Wayne County Jail Inmates v. 
Wayne County Bd. of Comm'rs, 1 Prise L. Rptr. 186 (Wayne Co. 
Cir. Ct. Mich. 1972). See also Gates v. Collier, 349 P. Supp. 
881 (N.D. Miss. 1972) afiTd~l F.2d 1291 (19.74); Collins v. 
Schoonfie1d, 344 F. Supp. 257 (D. Md. 1972); Hamilton v. Love, 
328 F. Supp. 1182 (E.D. Ark. 1971). 
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Parts of th~s se~~ion are taken directly from the Illinois 
County Jail Stan9~ards, dh! XIV A (4). 

The provision requires np.ly that an appropriately trained 
person conducts the initial intake examinations. This envisions 
that, with proper training, even a night guard or sheriff's 
deputy could conduct such examinations. See e.~., Goldsby v. 
Carnes, 365 F. Supp. 395 (W.D. Ho. 1973), modifled, 425 F. Supp. 
370 (1977) (medical training for guards ordered). Cf. Ise1e, 
The Use of Allied Health Personnel in Jails: Lega1-Considera
tions (1977). In sharp contrast, the Nat'l Advisory Comm'n 37 
declares that "regardless of the hour, trained practitioners 
should be available." The ABA Joint Committee, §5.4 is ambig
uous on this issue. The American Correctional Assn'ciation 
would require the initial examination to be performed by a 
member of the "health care staff" which would include medical 
assistants under the supervision of a licensed physician. ACA 
Std. 4260. 

Subsection (b) (2) requires periodic medical examinations. 
Such a requirement has been imposed by some court orders. Thus, 
the court in Newman v. Alabama, 349 F. Supp. 278 (M.D. Ala. 
1972), aff'd and remanded, 503 F.2d 565 (5th Cir. 1974), cert. 
denied, 421 U~ 948 (1975) ordered that physicians provide such 
examinations at least once every two years. See also Jones v. 
Wittenberg, 323 F. Supp. 93 (N.D. Ohio 1971),-arf~456 F.2d 
854 (1972). "Thorough medical examination in accordance with 
accepted medical practice and standards" is somewhat vague but, 
with the gradual elimination of the "locality rule" in malprac
tice cases, see ~, Brune v. Be1inkoff, 354 Mass. 102, 235 
NeE. 2d 793 TI968) , it would seem apparent that the test is 
national, rather than local or even statewide. 

The American Correctional Association calls for a "compre
hensive health eva1uation"·within 10 days 'of admission and there
after every 2 years with annual examinations for persons ,over 50 
years of age. ACA Sid. 4261, 4263. 

Subsection (b)(3) requires appropriately trained persons 
to be available to each facility to evaluate medical complaints. 
The words "evaluate requests for medical care" in subparagraph 
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(i) would not require the presence of a physician. It would 
require someone with "appropriate training" to be determined 
by reference to reasonable medical practice. In many physicians' 
offices nurses make initial evaluations and t~is would comply 
with this section. Although it is likely that in a facility of 
any size the person making evaluations should be actually present 
in the facility, in many smaller institutions this would be im
practical. ' The statute. requires that such a person be "reason
ably available." Access by phone with the ability to be present 
in the facility on an as needed basis would be sufficient. A 
similar approach to the provision of emergency medical care is 
required. This paragraph must be read in conjunction with 
paragraph (4) which defines the extent of the services that 
are required for confined persons. See ACA Std. 4262 (" ••• 
daily sick call is an inmate right an:anot a privilege"). 

Subsection (b)(4) insures that confined persons receive 
medical care in accordance with accepted medical practice. 
Except in emergencies, medical judgments regarding the care 
required by a confined person would take priority over insti
tutional judgments. The provision effectively encompasses the 
statement of the American Correctional Association that "to 
achieve quality medical care any incompatibility between medical 
and prison rules must be resolved in the former's favor." ACA 
Manual at 437. The obvious need for giving priority to medi
cal judgments has been acknowledged by the courts as well. 
Sawyer v. Sigler, 3.20 F. Supp. 690 (D. Neb. 1970), aff'd, 
445 F.2d 818 (8th Cir. 1971). Cases holding invalid a prison 
wailden t s command that a prisoner work, where the doctor has 
proscribed work, aTe in accord as well. See~, Martinez v. 
Mancusi, 443 F.2d 921 (2d Cir. 1970) cert-uen~ 401 U.S. 
983 '(1971); Black v. Ciccone, 324 F. Supp. 129 (W.D. Mo. 
1970). See also Scharfenberger v. Wingo, 542 F.2d 328 (6th 
Cir. 197~(wardents delay, on grounds of expense, in sending 
prisoner to outside hospital, resulting in amputation of pris
oner's arm, justifies award of damages). 

Although the making and retention Of medical records is 
an integral part of sound medical practice, virtually all 
studies have demonstrated that recordkeeping in prisons and 
jails is either non-existent or, at the best, marginal. See 
~, American Medical Ass'n, Medical Care in U.S. Jails 
(1972); ABA & AMA Compilation, passim. One study, for example, 
found that "medical records are fragmented and almost useless 
for purposes of reviewing cases and determining comprehensive 
medical histories. They document little but :the inadequate 
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recordkeeping practices that currently prevail." Health Law 
Project, Health Care and Conditions in Pennsylvania's State 
Prisons (1972). The ACA Manual at 441-42 provides for a medi
cal records library, and the ABA Joint Committee, § 5.5 provides, 
for such records. Some cases have ordered establishment of a 
system of medical records, ~J Goldsby v. Carnes, 365 F. 
Supp. 395 (W.D. Mo. 1973), moarfied, 425 F.Supp. 370 (1977). 

The rtgh~ of prisoner access to medical records, particularly 
psychiatric records, is still equivocal under the case law. §~~ 
e

fi
g
i
, Gotkin v. Miller, 514 F.2d 125 (2nd Cir. 1975). Never---

t e ess, in accord with other provisions of the Act, this 
'section assures prisoner'access to his entire medical file. ' 
Under this Act medical records are treated similarly to other 
records relating to the confined person. General access is 
provided subject to specified exceptions. See Section 4-122. 

Most prisons today prohibit, as a matter of policy, out
side physicians from treating their patients who happen to be 
prisoners. Except for a singular case involving a pretrial 
detainee who was on methadone while incarcerated, Cudnik v. 
Kre~~er, 392 F. Supp. 305 (N.E. Ohio 1974), there is almost 
no case law on the question of a prisoner's right of access 
to treatment by outside physicians. 

The balances are indeed delicate. On the one hand, 
there seems to be no obvious reason why a prisoner, under the 
treatment of a specific physician prior to his incarceration, 
should suddenly lose the benefit of that physicians's knowledge 
of his personal health, at least so long as the prisoner is 
willing to pay for the services. Dissatisfaction with the 
level of competence of prison doctors, see ~,New York State 
Special Commission op·, Attica, Attica, 6-r-06 (1972), is also 
a factor. Cf. S. Krantz, The Law of Corrections and Prisoners' 
Rights in a Nutshell 180 (1976). On the other hand, prison 
officials suggest that the simple interference with prison 
routine, and with the authoritative voice of the prison doctor, 
is undesirable. They also point to the possible conflicts with 
prison policy (~, the outside physician says that the pris
oner is unable to work in his assigned duties, or to live in 
his assigned quarters) and to the difficulties involved in 
controlling drugs and other substances which are part of the 
physician's trade. 

This provision seeks to strike a balance. The section allows 
examinatio~ and treatment/by the outside physician. It further al
lows the associate director to protect both security and order by 
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placing reasonable limits on the method and time of treatment 
by outside medical personnel. 

Finally, the term "licensed health professional" is used 
so as to avoid the need for revision in accord with applicable 
state standards and terminology. 

1 

2 

SECTION 4-106. [Right to Healthful Environm~nt.] 

(a) A confined person has a protected interest in 

3 a healthful, safe, and sanitary living environment. The 

4 [director] of the [department of health], after consulta-

5 tion with the director of corrections, shall designate the 

6 appropriate health, safety, and sanitation requirements 

7 applicable to facilities and describe what would be 

8 substantial compliance with those requirements. 

9 (b) The [director] of the [department of health] 

10 shall order closed any facility or part of a facility that 

11 he finds is not fit for human habitation. 

12 (c) The [director] of the [department of health] 

13 and persons from other relevant departments [and two 

14 members of the advisory committee] shall inspect each 

15 facility semiannually. The [director] of the [department 

16 of health] shall forward to the director of corrections a 

17 written report after each inspection. The report shall 

18 contain ~ description of the conditions Df the facility, 

19 and either: 
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20 (1) a certification that the facility is in 

21 substantial compliance with health, safety and sanitation 

22 requirements; or 

23 (2) a statement that the facility is not in 

24 substantial compliance with pealth, safety, and sanitation 

25 requirements, together with a list of the particular 

26 violations and a specification of which v'l.olations 

27 prevent the [director] of the [department of health] from 

28 certifying the facil~ty as being in substantial compliance. 

29 The [director] of the [department of health] also shall 

30 specify the date for reinspection of the facility if 

31 reinspect ion is necessary to determine whether the facility 

32 has been brought into substantial compliance. 

33 (d) If at the time of reinspect ion the facility or 
. , 

~4 part of the facility is still not in substanti~l compliance, 

35. the [director] of the [department of health] shall order 

36 closed the facility or the substandard part of the facility 

37 or iss-u-e any other order necessary to assure that the 

38 facility is brought into compliance within a reasonable time. 

39 (e) Immediately after the [director] of the [department 

40 of health) orders a facility or part of a facility to be 

41 closed, the director of corrections shall transfer persons 

42 confined therein to another suitable facility or to the 

43 division of community-based services for supervision in . 

44 the community. 

:-' 
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45 (f) Reports issued pursuant to subsection (c) 

46 must be available for public inspection. 

47 [ (g) Whenever the. [director] of the [department of 

48 health] finds that a facility or part of a facility unreason-

49 ably endangers the health of the persons confined therein 

50 he shall notify the director of corrections. The director 

51 shall credit against the sentences of all persons confined 

52 therein one additional day for every 3 days spent in the 

53 facility or part of the facility from the date the director 

54 receives the notice from the [director] of the [department 

55 of health] until the [director] of the [dep'artment of health] 

56 certifies that the facility or part of the facility no 

57 longer unreasonably endangers health.] 

COMMENT 

The physical health of confined persons is directly related 
to the safety and sanitation of facilities. Most existing cor
rectional facilities are subject to periodic inspection for health 
and safety related matters. The American Correctional Associa
tion accreditation standards require that such an inspection by 
federal and state or local health officials be conducted annually. 
ACA Std. 4238. See generally ACA Stds. 4237-5252. See also 
Nat'l Advisory Comm'n Correc. Std. 2~5. The American-Bar Asso~ 
ciation also recommends compliance with general health, sanita
tion, fire and safety regulations. ABA Joint Comm .• , § 6.12. 
In a number of instances courts have found health and sanitary 
conditions in facilities falling far below acceptable constitu
tional standards resulting in cruel and unusual punishment of 
thoSe confined therein. And courts have become less reluctant 
to adopt specific standards to improve matters. See Wyatt v~ 
Stickney, 344 F. SUppa 387 (M.D. Ala. 1972); Pugh-v.- Locke, 406 
F. Supp. 318 (M.D. Ala. 1976). 

< ... *' 
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The section provides for periodic inspections of each 
facility 'by the director of the department of health or other 
comparable official. This official is also authorized to 
establish standards for facilities and to certify as to whether 
the facilities meet the standards. 

Three separate standards of compliance are established 
with appropriate remedies tailored to each. Subsections (c) 
and (d) provide a standard of lack of "substantial compliance" 
with the standards established by the health official. The 
failure to be in substantial compliance would result in a re
port and a requirement of reinspection within a time set by the 
inspecting official. If the facility is not brought up to com
pliance within the time established the inspecting official may 
order the facility closed. The expectation is that the health 
officials and correctional offici·als will cooperate to bring 
facilities into compliance. 

If the health official finds that the facility or a part 
of a facility is "not fit for human habitation" he may close 
the facility or part of the facility immediately. If conditions 
reach this unacceptable level, persons should not be continued 
to be confined therein while conditions are improved. In some 
instances a part of a facility may not be fit for.-human habita
tion as a result of some temp0rary event such as a gas leak or 
other health endangering emergency. Confined persons should 
be removed from this part of the facility immediately. 

The third standa.rd established is one in which the health 
official determines the facility "unreasonably endangers the 
health of persons confined therein." Subsection (g) is an 
optional section which would provide a different remedy should 
a health official make the above finding. Persons confined in 
such a facility or part of a facility would receive additional 
credit for time served under such conditions. The section 
represents a middle ground. The facility or part of the facil
ity can continue to house confined persons, but it is recognized 
that service under such conditions is far different and more 
onerous. The subsection provides an additional incentive for 
correctional officials to improve substandar~ conditions and 
reduces the burden on confined persons of delay in altering 
conditions. . 

1 SECTION 4 -107 . [Phys ical Exercise.] A confined 

2 person. has a protected interest in reasonable opportuniti~s 

3 for physical exercise. 
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1 

2 

SECTION 4-108. [Legal Assistance.] 

(a) A confined person has a protected interest in 

3 access to assistance in legal matters. 

4 (b) The office of correctional legal services shall 

5 provide to each indigent person in the custody of the 

6 department and not otherwise represented assistance at 

7 state expense in any of the following: 

8 (1) post-conviction proceeaings testing the 

9 legality of conviction or confinement; 

10 (2) court proceedings challenging conditions 

11 of confinement or other correctional supervision; 

12 (3) revocation of conditional liberty or 

13 supervision; 

14 (4) proceedings before discipline or classi-

15 fication committees to the extent authorized by this Act 

16 or the director; and 

17 (5) civil proceedings in which a confined 

18 person is a defendant or may be bound by a proceeding he 

19 did not initiate. 

20 

21 

(c) Assistance pursuant to subsection (b) must: 

include consultation regarding legal mat-

22 ters and, unless an attorney provided by the office believes 

23 the claim is clearly frivolous, representation in legal 

24 proceedings; and 

25 (2) be provided by a licensed attorney or 

26 other person authorized to practice law or to give legal 
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27 assistance. The office shall provide a sufficient number 

28 of persons other than licensed attorneys to consult with 

29 confined persons on other matters affecting their status 

30 in the department. 

31 Cd) Persons providing legal assistance to confined 

32 persons may have access to facilities and confined persons 

33 at any reasonable time unless the director determines that 

34 a state of emergency exists. An employee of the depart-

35 ment may not impede or ,unreasonably delay the access of 

36 a confined person to legal assistance. 

COMMENT 

This section describes those proceedings in which legal 
services must be provided to confined persons and allows flex
ibility in determining how legal services will be delivered. 
There is no requirement that the office handle all legal ser
vices in-house. See Sections 2-601 and 2-602, supra. Nor does 
the section alter a state's determination as to when legal 
assistance must be provided by a licensed attorney. It is 
contemplated, however, that the office will take advantage of, 
and expand, current programs delivering legal assistance to 
confined persons wheneve~ the programs are of sufficient 
quality. Many law schools, for example, operate prison 
"clinics" which provide 'invaluable training for students and 
effective and zealous a~v~Gacy for confined persons; thes~ 
programs should be retained wherever possib·le. See ABA Resource 
Center on Correctional Law & L~gal Services, proVIcfinf Legal 
Services to Prisoners reprinted in 8 Ga. L. Rev. 363 1974) 
[hereinafter cited as ABA Resource Center] (slightly outdate~ 
list of projects). 

On the other hand, the presence of students or other 
paraprofessionals should not lead to the abandonment of provid
ing actual counsel whenever permitted under this Act and re
quested by the confined person. The cost is not excessive; 
the American Bar Association's Correctional Economics Center 
has estimated that the annual additional cost, per prisoner, 
of filling needs roughly equivalent to those suggested here 
would be $75, just barely more than one percent of 
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the current $7,500+ per year that confinement costs for each 
inmate. ABA, Correctional Economics Center, Cost Analysis of 
Correctional Standards: Institutional-Based Program and Parole 
12 (Dec. 1975). Given both the presence of a legal mandate, and 
the high 'support of correctional administrators for lawyer
operated programs, the cost is insignificant. 

In many aspects, these provisions go beyond what is 
required by current law. Thus, for example the Supreme Court 
had held that counsel need ndt be provided in disciplinary hear
ings. Wolff v. McDonnell, 418 U.S. 539 (1974). This is a hold
ing it reaffirmed only recently. Baxter v. Palmigiano, 425 U.S. 
308 (1976). Further, while defendants are entitled to the assist
ance of counsel on any first appeal, current law does not 
require, as this section would, that such assistance be given 
on later appeals. I Similarly, current federal law allows, but 
does not compel, the appointment of counsel for prisoners filing 
petitions for writs of habeas corpuso' 18 U.S.C.; § 3006A (g) 
(1976). There is no similar provision for at~~rneys who assist 
in civil rights cases. However, Congress has authorized the re
covery of attorneys' fees by a prevailing plaintiff in civil 
rights cases. 

On the other hand, the California Supreme Court has 
recently held that indigent prisoners are entitled to appointed 
counsel to represent them in civil cases in which they are 
defendants unless the government can find some other method 
of assuring full access to the court process. Payne v. Superior 
Court, 17 Cal. 3d 908, 553 P.2d 565, 132 Cal. Rptr. 405 (1976). 

, . . 

The Supreme Court has recently stated that the constitu
tional right of access to the courts may be satisfied by provid
ing confined 'persons with either legal assistance or law libraries. 
Bounds v. Smith, 430 U.S. 817 (1977). For information relating 
to the provision of legal materials, including law libraries, 
see Section 4 ... 110 infra. The American Correctional Association 
standard f6r legal assistance requires either assistance from 
law-trained persons or provision of law libraries. ACA Std. 
4283. 

The problems that face prisoners without counsel, see ~, 
Flannery & Robbins, The Misunderstood Pro Se Litigant: r10re 
Than a Pawn in the Game, 41 Brooklyn L. Rev. 769- (1975), and 
the frustration that such problems may cause, as well as the 
nearly unanimous consensus of national study groups that provi
sion of legal counsel is both feasible and desirable, however, 
are the ultimate persuaders in a tautly balanced situation. 

Subsection (d) assures that access to legal assistance at 
any reasonable time will be impeded only in emergencies. See ACA 
Sta. 4281 (access to attorneys and counsel substltutes t'O"De 
"facilitated"). 
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The American Correctional Association has long recognized 
the right of a confined person to have access to legat assistance. 
See ACA Stds. 4280-84. (requiring access to courts, counsel 
or dfesignated counsel substitutes ~ law libraries, and other 
suppiies and services related to' legal matters). 

1 

2 

SECTION 4-109. [Participating ih the L~gal Proc~ss.] 

Ca) A confined person has a protected interest in 

3 participating in the legal process~ 

4 Cb) The director shall permit a confined person to 
, 

5 offer te~timony by deposition and" provide space for him to 

6 do so. 

7 Cc) The director shall comply with a court order 

8 directing a confined person to attend in this state a 

9 legal proceeding directly involvlng that person's in-

10 terest. 

11 Cd) If a third person requests a confined person 

12 to attend a legal proceeding that does not directly involve 

13 the confined person's interest, the director may require, 

14 as a condition of assuring the confined person's atten-

15 dance, that the third person make arrangements to pay all 

16 or part of the expense of attendance including the expense 

17 of any necessary escort. 

18 Ce) If a confined person requests permiss:ion to 

19 attend a legal proceeding involving his interests, the 

20 director may require, as a condition of his attendance,' 
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21 that the confined pers0n pay all or part of the expense 

22 of attendance, including the expense of any n~cessary 

23 escort. In determining whether to assess the expense against 

24 a confined person the director shall consider the confined 

25 person's available funds as well as whether he initiated 

26 the proceedings. 

COMMENT 

This section protects the participation by confined persons 
in the legal process, a fundamental right of citizenship. See . 
ACA Std. 4280 (access to the courts). Subsection (b) permits-the 
taking of depositions at a facility. It is not intended to imply 
that a confined person would not normally be permitted to leave 
the facility to appear in court. Subsection (c) leaves to the 
court the determination of the necessity of a confined person's 
appearance in court. See Nat'l Advisory Comm'n, Correc. Std. 2.1 
and Commentary. Subsections (c), (d), and (e) attempt to balance 
the needs of the judicial process and interests of the confined 
persons against the costs and administrative inconvenience of 
confined persons appearing in court. It is contemplated that a 
confined person would routinely be permitted to attend proceedings 
relating to family matters. 

The authorization to impose costs relates generally to 
the degree of confined-person voluntariness attendant upon the 
decision to appear in court. For example, it is not contemplated 
that a confined person would be assessed costs of attendance when 
he is needed as a witness. 

Finally, the section contemplates that, where security 
problems would make it inadvisable for a confined person to 
leave the facility, even if escorted, a court might decide to 
transfer the proceedings to the facility. The director should 
be prepared to provide space for such an eventuality. 

1 

2 

SECTION 4-110. [Access to Legal Materials.] 

(a) A confined person has a protected interest in 

3 access to legal materials. 

4 (b) The director shall facilitate reasonable access 

5 to legal materials and, to the extent necessary~ provide 

6 support services and maintain a collection of basic legal 
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7 materials in each facility housing persons sentenced to . 

8 continuous confinement. 

COMMENT 

In Bounds v. Smith, 430 U.S. 817 (1977), the Unit~d States 
Supreme Court held that "the fundamental right of access to the 
courts requires prison authorities to assist inmates in the prep
aration and filing of meaningful legal papers by providing pris
oners with adequate law libraries or adequate assistance from 
persons trained in the law." Id. at 828; See also Younger v. 
Gilmore 404 U.S. 15 (1971) (per-curiam). Although this Act 
requires that legal services be provided to confined persons, 
see sucra Section 4-108, this section nevertheless requires 
provisl0n of legal materials. See ~, ABA Joint Comm., § 2.3(a) 
and Commentary (requiring provISIon-oF both legal services and 
legal materials). But see ACA Std. 4283 (requiring either legal 
services or law librarie5T. The right to represent oneself with
out the aid of counsel was recently upheld as "basic to our 
adversary system of criminal justice." Faretta v. California, 
95 Sup. Ct. 2525, 2532 (1975). Most state constitutions recog
nize such a right. ~,Ala. Const., art. 1, § 6; Ariz. Const., 
art. 2, § 24; Conn. const., art. 1, § 8; Del. Const., art. 1, 
§ 7; Fla. Const., art. 1, § 16; Ky. Const., Bill of Rights § 11; 
Me. Const., art. 1, § 6; Miss. Const., art. 3, § 26; S.C. Const., 
art. 1, § 18; Tex. Const., art. 1, § 10. Although there is no 
absolute right to represent oneself on appeal, Price v. Johnston, 
334 U.S. 266 (1948), it would seem that several of the policy 
reasons supporting a right to represent oneself at trial would 
be equally applicable on appeal or in a habeas proceeding. Potuto, 
The Right of Prisoner Access: Does Bounds Have Bounds?, 53 Ind. 
L.J. 207, 233-40 (1978). First, distrust of counsel fosters mis
trust of the system. ~,Faretta v. California, 422 U.S. 806 
834 (1975) ("To force a lawyer on a defendant can only lead him 
to believe that the law contrives against him. ") Second, it· is 
possible that a confined person can indeed present his case more 
forcefully than an overburdened legal-services attorney. See id. 
Finally, there may be "therapeutic value to prisoners in gaming 
a better understanding of their legal rights •••• [AJ majority 
of state prison officials, responding to an informal inquiry, 
indicated that access to legal materials did not adversely affect 
prisoners' morale, disciplin~, or rehabilitation and that posi
tive effects in the prisoners were most frequently noted." 
Werner, Law Library Service to Prisoners--The Responsibility of 
Nonprison Libraries, 63 L. Lib. J. 231 (1970). Accord, ~ 
Cohen, Reading Law in Prison, 48 Prison J. 21, 23 (1968); 
Wainwright, Legal Information and Resources for Inmates, in 
American Correctional Association Proceedlngs 236 (1966); 

J) 
/j 
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A. Lewis, Gideon's Trumpet 98 (1964). It should be noted that 
the section, in not restricting the legal materials provided to 
those pertaining to conviction and confinement, may well be 
broader than the mandate of Bounds. The breadth of the section, 
however, reflects the breadth of legal problems facing confined 
persons. 

In at least fourteen states, as well as the District of 
Columbia and the federal system, both legal services and law 
libraries are already provided. See Brief for Respondent, 
Exhibit B, Bounds v. Smith, 430 U~ 817 (1977); At least forty 
states presently maintain law libraries for confined persons. 
~, Ill. Ann. Stat. ch. 38, § 1003-7-2 (Smith-Hurd 1973). 
rri:Fifteen of these the libraries provided are well beyond minimal 
requirements. See Brief for Respondent, Exhibit B, Bounds v. 
Smith, 430 U.S.-sI7 (1977). In several other states substantial 
access is provided; for example, law libraries are maintained 
in 13 of 16 Texas facilities, 4 of 6 Washington facilities, 5 of 
8 Pennsylvania facilities, 8 of 9 Illinois f~ci1ities. See id. 
Other states provide a complete collection ir, one faci1i ty, and, 
in the other facilities, basic materials with the availability 
of inter-correctional library loans. See id. 

The reference to facilities "housing persons sentenced 
to continuous confinement" is intended to exclude small local 
jails from the obligation to maintain a collection of basic 
legal materials. It is contemplated that a confined person 
preparing legal documents would be afforded use of a type
writer for his own use or the use of anyone assisting him. See 
ACA Std. 4284 (typewriters, typing services, and other suppIIes). 
Finally, the term "basic legal materials" is intended to include 
citators and other indexing materials necessary to locate rele
vant statutes and cases. 

The American Association of Law Libraries provides check
lists for minimum and expanded prison law library collections. 
In 1977, the ~inimum collection required an initial investment 
of approximately $3,650 and annual upkeep of approximately $525. 
The minimum collection consists of the following: 

I. Federal and State Prisons 
A. Federal Materials 

1. United States Code Annotated. Constitution; 
Titles, 18, 28 (Sec~ 2241-2255), Federal 
Rules of Appellate Procedure, Rules of 
Supreme Court); 42 (S,ec. 1981-1985). 
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*Federa1 Code Annotated. Constitution; Court 
Rules-Crimlnal Proceedings: Titles 18;28 
(Sec. 2241-2255); 42 (Sec. 1981-1985). 

2. United States Reports. Vol. 361-, 1960-. 

or 

Supreme Court Reporter. Vol. 80 -, 1960-. 

or 

United States Supreme Court Reports. Vol. 4-, 
1960-. 

3. Federal Reporter. (2d Series). 

4. Federal Supplement. Vol. 180 -', 1960 - . 

5. Shepard's United States Citations. 5 vols. 

6. Shepard's Federal Citations. Federal Supplement; 
Federal Report, 2d Series. 201-390 vol. (6th ed.). 

7. Rules of local federal district courts. Free 
from court clerks. 

B. General Materials 
1. Bailey F. Lee and Henry B. Rothblatt. Complete 

Manual of Criminal Forms. Federal and State. 

2. Ballentine, James A., Ballentine's Law Dictionary 
(3d ed. by James .A. Anderson). 

or 

Black, Henry C., Black's Law Dictionary (rev. 
4th ed.) 

3. Cohen, Morris L., Legal Research in a Nutshell 

4. Criminal Law Reporter. 2 vol. (looseleaf) 

5. Fox, Sanford J., Juvenile Cou~ts in a Nutshell. 
(1971) 

6. Israel, Jerold H. and Wayne R. LaFave. Criminal 
Procedure in a Nutshe.11. (1971) 

.=CJ 
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7. Prison Law Reporter. 1971-. 

8. Sokol, Ronald P., Federal Habeas Corpus (2d ed.). 

II. Additional materials for State Prisons 
1. Reports of highest and intermediate appellate' 

courts of state. 1960-. 

2. State statutes compilation. 

3. State digest of court decisions. 

4. Shepards Citations for state. 

5. Treatise covering state criminal practice and 
procedure. 

6. Volume containing rules of state courts, if avail
able, o.therwise, rules obtainable free from clerks 
of some state courts. 

Note: All materials should be kept up to date by supple
mentation. All prices are ~ubject to change and 
do change from ~ime to time. Checklists of mate
rials for each state are available on request 

. from A.A.L.L. Special Committee on Law Library 
Services to Prisoners. 

The following legal materials are presently provided in each 
federal facility: 

(1) United States Code Annotated 
a. Title 5 - Sections 1-5100 (Freedom of Informa

tion and Privacy Acts) 

b. Title 18 - All (Criminal Code and Criminal 
Procedures) 

c. Title 21 - All (Food and Drugs) 

d. Title 26 - Sections 4001 to end (Narcotic offenses) 

e. Title 28 - Volumes containing Supreme Court Rules, 
Federal Rules of Appellate Procedure, and U.S. 
Court of Appeals Rules 



(2) 
(3) 

(4) 

(5) 
(6) 
( 7) 
(8 ) 
(9) 

(10) 
(11) 
(12) 
(13) 

(14 ) 

(15) 
(16) 
(17) 

(18) 

(19) 
(20) . 

(21) 
(22) 
(23) 

_._- -~- -- -----

"~'" 
" 

" 
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'. 

\\ 
II 
'I 

f. Ti tle/28 - Sections 2241 to end (Habeas Corpus 
and niotiQu to vacate sentences) 

~t /. \?!, 

g. Title:":~2 t::'-~ Sections 1891-2010 (Public Health and 
Welfare)) ... 

. , ' 

h. u.S. Constitution and Amendments - All 

Blacks Law Dictionary 
Criminal Law Reporter (Bureau of National Affairs) 

V.olume 16 - Current 
Modern Federal Practice Digest - Volume l6-l8A, 26, 

26A, 39 and 42 
Shepard's Federal Citations 
Federal Rules of Civil Procedure (Pamphlet form) 
Modern Criminal Procedure, Hall and Kamisar 
Constitutional Rights for Prisoners, Palmer 
Federal Habeas 'Corpus, Sokol 
You and the Law, Reader's Digest 
Legal Research in a Nutshell, Cohen 
Criminal Procedure in a Nutshell, Israel and LaFave 
Emerging Rights of the Confined and 1975 Supplement, 

Recent Developments in Correctional Law, South 
Carolina Department of Corrections 

Legal Research, Writing, and Analysis, West 
Publishing Company 

Corrections and Prisoners' Rights, Krantz 
District of Columbia Code Annotated 
Supreme Court Decisions, Lawyers Cooperative 

Publishing Company - All (Summaries of decisions) 
Bureau of Prisons' Policy Statements of Interest 

to Inmates 
United States Supreme Court Reporter - Volumes 9l-94A 
United States Supreme Court Reports (Lawyers 

Edition 2d) - Volumes 37 - Current 
Federal Reporter Second - Volumes 452 - Current 
Federal Supplement - Volumes 336 - Current . 
Manual for Prison Law Libraries, Werner 
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1 SECTION 4-111. CDiscr'iminatll>n 'Rased' on Race,! Religion, 

2 National Origin, or Sex.] 
" Ii 

-3 (a) A confined person has a protected interest in 

4 freedom from discrimination on the basis of race, religion, 

5 national origin, or sex. 

6 (b) The director shall prevent any discrimination 

7 on the basis of race, religion, national origi~ or sex. Con-

S fined persons of either sex may be assigned to the same 

9 facility, or they may be assigned to separate facilities 

10 if there is essential equality in living conditions, decision-

11 making processes affecting the status and activities of con-

12 fined persons, ~the availability of community and institutional 

13 programs, including educational, employment, and vocational 

14 training opportunities. 

COMMENT 

For recommendations embodying simila~ provlsl0ns s~e e.g., 
ACA Std. 4~,94; ABA Joint Comm., § 6.13 and Commentary; Nap-l-
Advi.sory COi'iim' n Std. 2.8 and Commentary. 

Racial discrimination in correctional facilities is pro
hibited by the F.ourteenth Amendment absent compellipg and par
ticularized needs of institutional security. Cruzv. Beto, 
405 U.S. 319. (1972) (per curiam); Lee v. Washingtop, 390 U.S. 
333 (1968) (per curiam). When asserted, these' security needs 
have most frequently been found wanting. See ~~ ABA Joint 
Comm. ~§ 6!13 and Commentary. 

This section prohibits discrimination based on religion. 
It precludes consideration of a confined person's particular 
religious be1ie£s--or lack of them--in making decisions affect
ing his status or the conditions of his confinement unless that 
consideration is necessary to facilitate a protected interest 
under Section 4-113. 
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The standard of "essential equality" with respect to sex 
discrimination reflects an awareness 0/£ existing differences 
in location, size, and other features of male and female facil
ities, see Ill. Correc. Ad. Reg., Adult Div'~ § 807 (1973); 
essentiar-equality, however, is the minimum due. This provi
sion permits establishment of a "co-ed" facility as one method 
to assure essential equality of programs and living conditions. 
"Co-ed" facilities are becoming increasingly familiar; at least 
half a dozen states have opened such facilities since 1975. 
Se~ Co-ed Prisons Have Come A Long Way, Crim. Justice Newsletter 
Feb. 17, 1975 at 7. See also Ruback, The Sexually Intefrated 
Prison: A Legal and POTi~valuation. 3 Am. J. Crim. . 301 
(1975). ACA Std. 4308, 43 9. Any state which has enacted its 
own equivalent of the proposed Equal Rights Amendment should 
consider this section in light of its state equivalent. 

1 SECTION 4-112. [Absentee Voting.] 

2 A confined person otherwise eligible to vote has a 

3 protected interest in voting in elections. The director 

4 shall assure that confined persons otherwise eligible to 

5 vote are informed of the right to vote by absentee ballot an~ 

6 if requested, assure that confined persons ar'e assisted in 

7 any procedural steps required to cast the ballot. 

COMMENT 

Voting is a fundamental right of citizenship whose cur
tailment 04 restriction is neither essential nor necessary to 
assure continued confinement or to protect the safety and 
security of others. Thus, although the disenfranchisement of 
confined offenders is not constitutionally prohibited, 
Richardson v. Ramirez, 418 U.S. 24 (1974), this section 
encourages voting by confi~ed persons. See~, ABA Joint 
Comm., § 10.2. See also Note, The Need fpr-ReI'OTm of Ex- felon 
Disenfranchisement raws, 83 Yale L.J. 580 (1974). The pro
visions, in fact, may be constitutionally mandate~ for misde
meanants (O'Brien v. Skinner, 414 U.S. 524 (1974) (dicta)) 
and confined persons other than offenders (Goosby v. Osser, 
409 U.S. 512 (1973) (dicta)). 
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The section authorizes voting by absentee ballot to assuage 
the fear that confined persons in large facilities in underpopu
lated geographical areas \dll unduly affect the outcome of local 
elections. See infra comment to Section 4-1003. 

This section embodies a position contrary to that taken 
in Section 2(a)(1) of the Uniform Act on Status of Convicted 
Persons (1964); that Act \/ould not allow voting by confined 
offenders convicted of felonies. 

1 SECTION 4-113. [Religious Freedom.] A con-

2 fined person has a protected interest in parti-

3 cipating in the religious services of his faith and other-

4 wise enjoying the free exercise of his religion. To 

5 facilitate the free exercise of religion the director shall: 

6 (1) assure that e.ach chief executive officer 

7 fairly allocates available funds among all religions 

8 represented at the facility and provides each confined 

9 person with nutritious meals that do not violate the dietary 

10 laws of his religion; 

11 (2) permit a confined person to comply with 

12 the dress or appearance r!equirements of his religion and 

13 observe the religious holidays of his faith unless to do 

14 so would jeopardize the safety of the public or security 

15 .or safety within the facility; and 

16 (3) permit a confined person access to a 

17 clergyman acting in his professional capacity unless the 

18 clergyman has been excluded from the f~cility pursuant to 
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19 this Act. A confidential communication by a confined per-

20 son to a clergyman of a different faith is privileged to the 

21 same extent as a confidential communication by a pe'Tson 

22 to a clergyman of his own faith. 

COMMENT 

It hardly needs stating that the free exercise of religious 
beliefs is a fundamental right. Murdock v. Pennsylvania, 319 
U.S. 105 (1943). It is a right, moreover, that is protected in 
the prison setting. See Pell v. Procunier, 417 U.S. 817, 826 
(1974); Cruz v. Beto,40S U.S. 319,322 (1972) (per curiam); 
Coope~ v. Pate, 378 U.S. 546 (1964) (per curiam). Providing 
c:Jpportunities for confined persons to exercise.,that right is 
considered an affirmative duty in virtually every state. ~, 
Mass. Gen. Laws Ann. ch. 127, § 88 (West 1974) .. See ACA S~ 
4304. It is expressly mandated by this section wliICh requires 
that free exercise be facilitated. Such free exercise includes 
the opportunity for congregate worship in accordance with the 
tenets of the confined person's faith as well as the opportunity 
to comply with diet, dress, and other requirements of his faith. 

I 

Paragraph (1) requires a fair allocation of available 
funds. Proportionality is the standard most often recommended. 
See~, ABA Joint Comm., § 6.3; Krantz, R. lB-6. It is con
templated that a' fair allocation of funds will, to a large 
extent, require allocation of funds proportionate to the number 
of confined persons of each religion. The section, however, 
does not require proportionality because it is possible that a 
particular religious grou~ will be so small thati~sproportionate 
share would be meaningless to it. The director would thus be 
free to withhold funds or to provide. the religious group with 
more than its proportionate share of funds ·so as to allow it to 
function effectively. 

Paragraph (1) also requires the director to provide . 
nutritious meals not violative of a confined person's dietary 
laws. The courts are not agreed on the question of a correc
tional facility's obligation 'to comply with religious dietary 
requirements. Compare Kahane v. Carlson, 527 F~2d 492 (2d Cir. 
1975) with Knuckles v. Prasse, 435 F.2d 1255 (3d Cir. 1970), 
cert denied, 403 U.S. 939 (1971),. The section reflects the 
vrew that the appropriate policy result, even if not constitu
tionally mandated, is to cornp),y wi th d~ietary requirements. See 
~, ABA Joint Comm., § 6.3; ~Lrantz, R. lB-ll to lb-12; Nat'r
ACIVTsory Comm' n Correc. St.d. 2.16. 
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Paragraph (2) permits a confined person~ subject to the 
requirements of security and safety, to comply with any dress 
or appearance requirements of his religion, observe religious 
holidays, and otherwise participate in religious services. See, 
ABA Joint Comm., § 6.3; Krantz, R. lB-7 and 1b-lO; Nat'l Advisory 
Comm'n Correc. Std. 2.16. Both the ABA Joint Committee and the 
National Advisory Commission would permit, subject to security 
and safety, confined persons to dress as they wish whether or 
not required by a particular religious belief. 

Paragraph (3) protects a confined person's right to privacy 
in conversing with a chaplain. ABA Joint Comm., § 6.3; Krantz, 
lB-2. The confidentiality of such a communication would not be 
affected by the fact that the confined person and clergyman are 
of different faiths. Although this provision is broader than 
the privilege provided in some states, but see Uniform Rule 
Evidence R. SOS(b), the broader provision is-fhought necessary 
since a confined person has limited opportunity at best to 
choose the clergyman with whom he communicates. 

The intent of the section is that a confined person may 
not be coerced to practice any or a particular religious belief. 
Nor may his participation, or lack of participation be made a 
factor in decisions concerning him. See e.g., ABA Joint Conrn., 
§ 6.3. --

No attempt is made in this section to define religion. 
Sham religious groups are not unknown in the correctional set
ting. E.g., ABA Joint Comm., § 6.3. Withthe::provisions con
cerning the ability of confined persons generally to join 
organizations, see section 4-124 infra, it is expected that 
the incidence of sham religious groups will decrease. If, 
however, the religious group to which the co·nfined person 
claims allegiance is, indeed, a sham, his "b.elief" is not a 
protected interest under. this section. Nevertheless, there is 
~o attempt to define "religion" for purposes of this section. 
It was thought best to leave the development of wh~t is or is 
Rot a religion to a court decision which can be based on the 
particular facts brought before it. For one attempt to sep
arate sham from "true" religious groups, see Nat'l Advisory 
Comm'n Correc. Std. 2.16: 

Each correctional agency should give equal status 
and protection to all religions whether traditional 
or unorthodox. In determining wb ether practices are 
religiously motivated the following factors among 
others should be considered as supporting a religious 
foundation for the practice in question: 

1. Whether there is substantial literature supporting 
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the practice as related to religious principle. 

2. Whether there is a formal t organized worship of 
shared belief by a recognizable and cohesive 
group supporting the practice. 

3. Whether there is a loose and informal association 
of persons \,1ho share cO.mmon ethi.cal. moral or 
intellectual views supporting the practice. 

4. Whether the belief is deeply \;\p.d sincerely held 
by the offender. 

The following factors should not be considered as indicat
ing a lack of religious support for the practice in ques
tion: 

1. The belief is held by a small number of individuals. 

2. The belief is of recent origin. 

3. The belief is not based on the concept of a 
Supreme Being or its equivalent. 

4. The belief is unpopular or controversial. 

In determining whether practices are religiously motivated, 
the correctional agency should allow the offender to pre
sent evidence of religious foundations to the official 
making the determination. 

SECTION 4-114. [Communications.] 

(a) A confined person has a protected interest in 

3 communicating privately with other persons by means of 

4 oral and written communication. 

5 (b) The director shall: 

6 (1) provide, at the department's expense, to 

7 each confined person a reasonable amount of stationery 

8 and writing implements; 
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9 (2) promptly transmit, at the department.' s 

10 expense, 

11 (i) all written communications from a 

12 confined person to his attorney, the director, the correc-

13 tiona1 mediator, or any federal or state court having 

14 jurisdiction over a legal matter in which he is involved; 

15 (ii) a reasonable number of written com-

16 munications from a confined person to the Governor:and mem-

17 bers of the [Legislature]; 

18 (iii) up to 5 additional one-ounce 

19 written communications per week from the confined person 

20 to other persons; and 

21 (iv) all written communications delivered 

22 to the facility and addressed to the confined person; and 

23 (3) provide confined persons with access to 

24 telephones and permit a confined person to place and receive 

25 emergency telephone calls and those to or from his attorney. 

26 

27 

(c) The director may not: 

(1) limit the number of written communications 

28 that may be sent by a confined person at his own expense 

29 or received by him; 

30 ( "') : i..r' limit the persons with whom a confined per-

31 son exchanges written communications except p~rsuant to 

32 Section 4-118; or 

33 (3) limit to less than 2 the number of 3-minute 

I. 
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34 nonemergency telephone calls a confined person may place 

35 weekly at his own expense. 

36 

37 

(d) Notwithstanding subsection (c), if a co~fined 

person sends more than 10 written communications per week 

38 beyond those sent at the department's expense or a con-

39 fined person receives more than 10 written communications 

40 per ~eek in response to any act of the confined person 

41 designed to result in a large amount of written correspon-

42 dence, the director may require the confined person to pay 

43 the costs of processing the additional correspondence. 

COMMENT 

One of the most important aspects of a confined person's 
life is his ability to keep in touch with the outside world. 
Such communication is important to the confined person's adjust
ment to life inside the facility as well as to his ability to 
readjust to life outside.. Association of State Correctional 
Administrators, Policy Guidelines (1972); G. Sykes, The Society 
ofSaptives, 122-29 (1958); Fox, The First Amendment Rights of 
Prisoners, 63 J. Crim. L. C. & P.S., 167, 173-74 (1972). In 
fact, communication with the outside world is an important 
factor in non-recidivism. See~, D. Glaser, The Effective
ness of a Prison and Parole System 378-80 (1964); N. Morris, 
The Future of Imprisonment 35 (1975); Holt & Miller, Explora
tions in Inmate-Family Relationships (1972). Communication is 
thus important both to maintain a stable institutional environ
ment and to structure the correctional system so as to discourage 
recidivism. Absent compelling reasons to the contrary, then, 
a confined person should be encouraged to maintain ties to the 
outside world. See.Procunier V. Martinez, 416 U.S. 396 (1974) 
(Prison mail rules-will be upheld only if necessary or essential 
to legitimate prison interests). See also FOX, The First 
Amendment Rights of Prisoners, 63 r-Crrm:- L.C. & P. S., 162, 
166 (1972); Note, Prison Mail Censorship and" the Firs·t Amendment, 
81 Yale 1.J. 87 (1971). 

if 
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Affording confined persons the right to send and receive 
an unlimited number of letters from or to any person has been 
urged by several sources. E.g., ACA Std. 4305, 4341; ABA Joint 
Comm., § 6.1; Krantz, R. IC-l and 2; Nat'l Advisory Comm'n 
Correc. Std. 2.17. It represents a growing trend in the opera
tion of correctional facilities. See~, ABA Joint Comm. 
§ 6.l(a) and Commentary. Illinois-rIll. Ann. Stat., ch. 38, 
§ 1003-7-2 (Smith-Hurd 1973) and Ill. Correc. Ad. Reg., Adult 
Div'n), § 823 (1975)) and Massachusetts (s'ee Krantz at 5, 50-51) 
for example, are states that have adoptea-this policy. At least 
one '~ourt has found the use of "approved correspondents lists" 
uncdnstitutional. Finney v. Arkansas. Bd. of Correc., 505 F. 2d 
194, 211 (8th Cir. 1974). Although this section prohibits use 
of such approved lists, there is recognition that circumstances 
might require the exclusion of a particular correspondent. 
See Section 4-118 infra. 

The importance of helping a confined person keep in 
touch is also reflected by the fact that several correctional 
systems already provide free mailing to confined persons. ~, 
Manual for Alas. St. Adult Correc. Inst., § 705 (1972) (5 letters 
weekly); Cal. Dept. of Correc. DP-2404 (rev. 1975)(5 letters 
weekly for indigent inmates; 2 letters may require additional 
postage); Ill. Correc. Ad. Reg., Adult Div'n, § 823 (1975) 
(unlimited postage to courts, 3 letters weekly to legislators, 
3 additional letters weekly); for a discussion of these Illinois 
regulations, sea Bach v. Coughlini 508 F.2d 303, 308 (7th Cir. 
1974); Ad. Plan Manual, N.J. Div'n of Correc. and Parole Std. 
291. 277 (1975) (allowance of "reasonable" correspondence to indi
gent inmat.es); PaD Bur. of Correc. Ad. Dir. BC-ADM 803 (1972) 
(10 letters monthly); Morales v. Turman, 364 F. Supp. 166 
(E.D. Tex. 1973) (describing Texas policy of providing 3 letters 
weekly); U.S. Army Corree. Sys. AR 190-47 (1975) (all letters 
of inmates in "nonpay status"). See also ACA Std. 4347. 
Further, at least one court has oraerea-the provision of free 
postage. Pugh v. Locke, 406 F. Supp. 318 (M.D. Ala. 1976) 
aff'd sub nom, Newman v. Alabama, 559 F.2d 283 (5th Cir. 1977) 
(S letters weekly). The necessity to provide free mailing 
would, of course, be reduced if confined persons were employed 
and paid a competitive wage. See Sections 4-801 to 816 infra. 

Many correctionsl facilities now have telephones avail
able for the use of confined persons. Krantz at 6. See"e'. g. , 
Cal. Dept. of Correc. DP-42l3 (1975); Ill. Correc.Ad:I{eg., 
Adult Div'n, § 830 (1975); N.J. Div'n of Correc. and Parole 
Stds. 293.210 to .. 275 (1975); U.S. Army Correc. Sys. AR 190-47 
(1975). The use of telephones is encouraged because it provides 
another opportunity for the confined person to maintain ties with 
the outside world. See ACA Std. 4349. It is expected that most 
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correctional administrators wiJl meet the requirements of this 
section by providing pay telep}lOnes at the facility; procedures 
will be necessaryv of course,~to govern the times and incidence 
of· telephone use. The sec1;i,9n contemplates that confined per
sons may reverse the$ha~g~s'on telephone calls. Finally, the 
section does not aq:dfess the G\uestion of payment for attorney 
and emergency telel\hone calls': The decision as to whether 
and under what circumstances to pay for those telephone calls 
is left to the sound d-1,scrF.:tion of the director. A confined 
person's interest in th~m may be thought sufficiently 
strong that a director would elect to have aLl of them 
placed at department expense. See~, ABA Joint Comm., §6.l. 
But see U. S. Army COrl"ec. Sys. :A:IrnrO:47 (1975). It is also 
possiDre that the director could approve payment of those tele
phone calls for indigent confined persons. 

Subsection (d) is intended as a check on the confined 
person whose volume use of the mail system creates an undue 
burden on correctional system personnel. It permits the director 
to respond to a particular instance of abuse without restricting 
the mail rights of confined persons generally. 

1 

2 

SECTION 4-115. [Visitation.] 

(a) A confi.ned person has a protected interest 

3 in receiving visitors from the free community. 

4 

5 

(b) The director shall: 

(1) ~stablish a visiting schedule for each 

6 facility \'lhich provides opportunity for confined persons 

7 to meet with visitors and includes hours on holidays and 

8 weekends and in the evenings; 

9 (2) permit each confined person to have at 

10 least [5] hours of visitation weekly and to accumulate 

11 unused visiting hours within a [2-month] period for 

12 extended visits within the established visiting schedule; 

13 and 
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14 (3) permit each confined person, other than a 

" 15 person clas§ified as dangerous, to have monthly a p!ivate 

16 visit for a substantial period of time. Private visits 

17 need not be given to a confined person who h~s been permitted 

18 a furlough to visit his family or friends within the preced-

19 ing 3 months. 

20 (c) The director shall adopt measures to prevent 

21. the introduction of contraband or prohibited material into 

22 the facility by visitors. The director shall: 

23 (1) assure that each visitor is given reasonable 

24 notice of what constitutes contraband and prohibited materials; 

25 (2) utilize procedures, such as subjecting visi-

26 tors to scanners or requiring thorough searches of confined 

27 persons both before and after visits, that minimize the 

28 need for more intrusive searches of visitors themselves; 

29 (3) prohibit any search of a visitor unless he 

30 conse~ts to be searched; and 

31 (4) permit the exclusion from the facility of 

32 any visitor who refuses to consent to a search or 

33 causes a scanner to react or there is reliable information 

34 that he is carrying contraband or prohibited material. 

35 (d) The director may not restrict the persons a con-

36 fined person may receive as visitors except pursuant to 

37 Section 4-118. 
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Confinement brt~gs alienation and the longer the confine
ment the greater the alienation. ' ~, Nat'l Advisory Comm'n 
Correc. at 67-68 .. There is little--;-rr any, disagreement that 
the opportunity to be visited by friends and relatives is more 
beneficial to the confined person than any other form of commu-, 
nication. ~,ABA Joint Comm., § 6.2; American Correctional 
Ass'n Manuar-oF Correctional Standards (1966) [hereinafter cited 
as ACA Manual]; Krantz. R. lC-6. and Commentary; Nat'l Advisory 
Comm'n Correc. Std., § 2.17. See also The First United Nations 
Congress on the Prevention of Crime and the Treatment of 
Offenders, Standard Minimum Rules for the Treatment of Prisoners, 
Stds. 37-40. Cf. Holt & Miller, Explorations in Inmate-Family 
Relationships,~2 (1972). 

Ample visitation rights are also important for the family 
and friends of the confined person. See Rhem v. Malcolm, 371 
F. Supp. 594 (S.D. N.Y. 1974) modifiea;-507 F.2d 333 (2d Cir. 
1977); Brenneman v. Madigan, 343 F. Supp. 128 (N.D. Cal. 1972). 
Private visits among confined persons and fainily members aid. 
in preserving the family unit. See Hopper, Sex in Prison (1976); 
Hayner, Attitudes Toward' Con·u arYi'sits for P'ri'soners, 36 Fed. 
Prob., Mar. , at 4. reserwatl0n 0 t e family unit is 
important to the reintegration of the confined person and 
decreases the possibility of recidivism upon release •. S'ee 
comment to Section 4-116 infra .. Since visitation has ,demon
strated positive effects on a confined person's ability to 
adjust to life while confined as well is his ,bility to adjust 
to life upon release, this section is intende~ to make visita
tion as expansive as possible. 

Subsection (b) directs maintenance of a broad visitation 
schedule, entitlement to a minimum number of hours of weekly 
visiting (th~ right to five hours of weekly visiting strikes a 
balance between facility limitations and broad visitation) and 
to private visits, and the ability to accumulate unus,ed visiting 
hours for more extended visits. It is recognized that these pro
visions may tax institutional schedules, personnel assignments, 
and available space, and that, therefore, their implementation 
may represent a significant expense. It is also recognized, 
however, that their implementation need not require building 
or renovation costs. For example, trailers are presently used 
for private visits in the California correctional system. 
There may well be other cost-saving ways to implement these 
provisions. The section ultimately reflects the view that, 
whatever the expense involved, the strong interests of society 
and the confined pe.rson require the implementation of these p:ro
visions. 
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The ability to accumulate visiting hours and thus have 
extended visits seems particularly crucial. Facilities are 
often geographically-remote from population centers. See 
comment to Section 4-802 infra. The long distances to-oe 
traveled and the costs of such travel discourage frequency of 
visits. This is only exacerbated by short visiting time upon 
arrival. Longer visits should, at least in part, make visits 
more attractive. See ABA Joint Comm., § 6.2,. Further, the 
section contemplates-the possibility that the director would 
provide transportation to the facility from terminal public 
transportation points and would choose to pay transporation, 
and even lodging, costs of indigent visitors. See id.; ACA 
Std. 4355; Nat'l Advisory Comm'n Correc. Std. 2-:ri.-

The provision for private family visits is intended to 
strengthen and maintain the family unit. See Hopper, Sex in 
Prison (1976); Hayner, Attitudes Toward CoiljU'gal Visits for 
Prisoners, 36 Fed. Prob., Mar. 1972, at 43. Provision for 
family visits is recommended by, among others, the Nat'l 
Advisory Commission, Correc. Std. 2.17 and the ABA Joint 
Commission, § 6.2. Such visits are common in European 
facilities. See~, H. Barnes and N. Teeters, New Horizons 
in Criminolog~ll (3d ed. 1959). California has permitted 
family visits for several years, see Cal. Correc. R. DR-2705 
(rev. 1975), and has now expandedtllese visits to include all 
medium and minimum security facilities and is seriously con
sidering introduction of family visits in maximum securi'ty 
facilities. See ABA Joint Comm., § 6.2(b) and Commentary. 
The American Correctional Association urges the implementation 
of extended family visits. ACA Std. 4353. Although family 
vists are strongly urged; they are not required by this 
section because of a concern thatltwill not be possible to 
provide sufficient space in a facility. (It is of course 
possible that space can be purchased or rented elsewhere. 
See ABA Joint Comm., § 6.2(b) and Commentary). An option is 
therefore included to provide home furloughs. 

"Approved" visiting lists are employed in most facilities. 
~, Alas. Correc. Reg. 706 (1972); Ill. Correc. Ad. Reg., 
AaUrt Div'n 829 (1973); Pa. Bur. Correc. Ad. Dir. BC-ADM 812 
(1972). See ABA Joint Comm., § 6.2. This section rejects the 
necessity-rDr such lists. See id.; Nat'l Advisory Comm'n on 
Correc. Std. 2.17 (1973). ~permits a confined person to 
visit with any person of his choice subject to an exclusion 
for articulable cause pursuant to subsection (c) or Section 4-
118. 
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This section is also intended to promote the public's 
right to ~nformation about the operation of its correctional 
facilities. As was stated by the National Advisory Commission: 

The walls of correctional institutions have 
served not merely to restrain criminal offenders 
but to isolate them. They have been isolated from 
the public in general and from their families and 
friends. As a result, the public does not know what 
is happening in prisons.... If corrections is to 
assure that an offender will readjust to the free 
society upon release, the adjustment process must 
begin long before the day of release. To accomplj~sh 
this, the public must be concerned about what hap
pens in corrections. Information is a prerequisite 
to concern. 

Nat'l Advisory Comm'n Correc. Std. 2.17. 

The National Adyisory Commission recommended free and uncensored 
interviews between media representatives and confined persons. 
Id. See ABA Joint Comm., § 6.2(a) and Commentary. 

The Supreme Court has upheld the right of a facility 
to bar one-to-one interviews between a confined person and a 
media representative. Pell v. Procunier, 417 U.S. 817 (1974). 
Nevertheless, most departments of corrections do allow broad 
media access. Saxbe v. Washington Post Co., 417 U.S. 843, 869 
(1974) (Powell, J., dissenting). See~, Federal Bureau 
of Prisons Policy Statement l220.l~July 1, 1976) (private 
and uncensored interviews permitted; confined person to author
ize department to respond to comments and to release information 
relevant to those comments). Ment. Health & Correc. Dept. 
Policy Statement 30 (June 24, 1974) (denial of access only by 
the director in writing and only when necessary to preserve 
security or prevent clear and imminent threat of violence). 

The constitutional rights of news media in correctional 
visi tation are no greater than those possessed by the public . 
generally. Pell v. Procunier, 417 U.S. 817(1974). No greater 
rights are set forth in the Act because of the broad thrust of 
visitation granted the public. 

Finally, the use of camera and audio equipment is 6ften 
a necessary adjunct to a media interview. The intent of this 
section would be to permit their use within facilities if the 
confined person involved gives his consent. See~, Mass. 
Correc. Dept. Order 1340.1 (1973). 
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Subsection (c) is a recognition of a fact of prison 
life: visitors represent one source for the introduction of 
contraband into a facility. In some correctional systems 
searches of visitors are nonetheless expressly prohibited. 
~, U.S. Army Correc. Sys. AR 190-47-5-11 (1975). Subsection 
(c) authorizes a visitor search upon reliable information that 
the visitor is carrying contraband and when other means of dis
covering it are unavailable. The search is still subject to 
the consent of the visitor who may not be searched without his 
consent but who may be excluded if he refuses. 

The expansive visiting rights contemplated by this sec
tion will, admittedly, increase the opportunities for the 
introduction of contraband by visitors. The director is re
quired to establish procedures that prevent its introduction 
while reducing the need to search visitors. One such procedure 
is the routine search of a confined person before and after each 
visit and this authority is provided in the section. See~, 
N •. J. Correc. Dept., Adult Div'n Std. 292.279 (1975) (patdown 
prior to visit; strip search subsequent to visit); Pa. Correc. 
Ad. Reg. BC-ADM 812 (1972). The subsection provides, in effect, 
that a visit is standing cause for a search of a confined person 
and may be so described in a plan developed pursuant to Section 
4-119. Wh~te the privacy interests of confined persons are 
important and should be protected, the privacy interest of 
visi tOT'S, who are, after all, free citizens, deserve even greater 
protection. It is the intent of this section that searches of 
confined persons be employed in an eff()rt to decrease or elimi-
nate the need to search visitors. ,\ 

Section 4-117, infra, allows correctional authorities to 
intercept particular communications upon reliable information 
and to formulate a plan for the r~ndom interception of communi
cations; the section would apply to all but the private family 
visits in subsection (b)(3). The director might r~asonably 
decide against intercepting any communication between a confined 
offender and a visitor. See ABA Joint Comm., § 6.2; Nat'l 
Advisory Comm~n Correc. S~ 2.17. It is contemplated, in 
any case, that interviews between confined persons and media 
representatives will not be intercep~ed. 
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SECTION 4 -116. "[Pre"se"rVinSPar"ent"al Relationships."J 

(a) The director shall: 

(1) assist confined persons in (i) communicating 

4 with their children and otherwise keeping informed of their 

5 affairs, and (ii) participating in decisions relating~to 

6 the custody, care,and instruction of their children; and 

7 (2) provide any confined person or any person 

8 accused of an offense access to relevant information about 

9 child-care facilities available in the department, counsel-

10 ing, and other assistance in order to aid the person in 

11 making airangements for his child. 

12 

13 

(b) The director may: 

(1) _establish and maintain facilities or 

14 parts of facilities suitable for the care and housing of 
'l 

:' \ 

15 confined persons with their children; 

16 (2) au~horize periodic extended or overnight 

17 visits by children with a confined person; 

18 (3) authorize a child, upon the request of 

19 the confined person, to resid~ with the person in a faci1-

20 ity while the person is entitled to custody of the child or 

21 if the person gives birth to the child during confinement. 

22 

23 

(c) In det~rmining whether a child may reside in 

a facility or visit a facility on an extended or over-

24 night basis pursuant to subsection (b), the followin~ 

25 factors, among others, must be considered: 

l. 

it 
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26 (1) the best interest of the child and the 

27 confined person; 

28 (2) the length of sentence imposed on the con-

29 fined person and the likelihood that the child could remain 

30 in the facility throughout the confined person's term; 

31 (3) the nature and extent of suitable facil-

32 ities within the department; 

33 (4) available alternatives that would protect 

34 and strengthen the relationship between the child and the 

35 confined person; and 

36 

37 (d) 

(5) the age of the child. 

A child may not reside in a facility or visit 

38 a facility on an extended or overnight basis if: 

39 (1) the division of correctional medical ser-

40 vices certifies that the confined person is physically or 

41 emotionally unable to care for the child; 

42 (2) the [Department of Welfare] certifies 

43 that the conditions in the facility will result in a sub-

44 stantia1 detriment to the physical or emotional well-being 

45 of the child; or 

46 (3) the [juvenile, family court] orders that 

47 the child not do so. 

48 (e) Whenever a child is authorized to r~side in a 

49 facility or visit a facility on an extended or overnight 

50 basis, the tirector shall provide for the child's basic 

II 
II 
" 
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needs including food, clothing, and medmcal care if the 

52 confined person is unable to do so. The(department is 

53 subrogated to any rights the confined person has against 

54 any other person or organization on acc<?unt 'of those expens.es. 

55 (f) Whenever the director allows a child to reside 

56 with a confined person in a facility he shall 'notify th~ 

57 [Department of Welfare] which may take any action 

58 authorized by law to protect the best interest of the child. 

59 (g) This section does not limit or otherwise affect 

60 the power of a court to determine the nature and extent of 

61 parental rights of confined persons or to dletermine the 

62 custody of children. 

COMMENT 

One tif the serious side effects of confining persons con
victed of crimes is the resulting destruction of family relation
ships. P. Morris, Prisoners and Their Families (1965). It has 
long been recognized that t~e existence of a supportive relation
ship is one of the few f'actors that can be shown statistically 
to have an affirmative influence on recidivism. See D. Glaser, 
The Effectiveness of a Prison and P~ro1e System 3~80 (1964) 
(relating residence with wife after release to post-release 
success); Holt & Miller, Explorations in Inmate-Family Rela,tion
ships (1972) (relating extent of visitation to parole success); 
N. Morris, The Future of Imprisonment 35 (1974). 

The importance of preserving famiJ.y relationships has 
been recognized in ABA Joint Comm., § 6.[2; ACA Ma.nual at 542 
(liAs a matter of general policy, the m~mbers of the inmate's 
family should be permitted and encouraged to maintain close 
contact with the inmate, not only to help his morale while 
serving a sentence but to sustain family life, insure close 
ties after release, and assist i~ the inmate's institutional 
adjustment, giving him encourag~~hent and helping him keep in 
touch with the outside world in a. practical way."); Nat'l 
AdvisorYGo~11l'n Correc. Std. 2.17 . 

.... .. ' 
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Various studies indicate a large percentage of women 
prisoners have children. See Singer, Women and the Correc
tional Process, 11 Am. Cri~L. Rev. 295, 302 (1973) 
(reporting the findings of four studies which show the fol
lowing percentage of women prisoners have children: California 
(50%), federal system (70%), Pennsylvania (80%), District of 
Columbia (86%). See also Note, The Prisoher-Moth~r and Her 
Child, 1 Cap. U. ~Rev:-127 (1972). A 1971 study disclosed 
that in that year 239 babies were born to prisoners in state 
institutions. E. Chandler, Women in Prison 118-19 (1973). 
Figures indicating children affected by the imprisonment of 
men are even less available. I t is reported tha t in one year in 
Oregon, "774 men newly committed dfor felonies left behind a 
total of 988 children." Sack, Seidler, & Thomas, The Children 
of Imprisoned Parents: A Psychosocial Exploration, 46 Am. J. 
OrtEopsychiat. 618 (1976). 

There are no specific figures on how many children are 
being retained in correctional institutions to be with their 
parents. The 1970 Census lists 53 children under the age of 
5 in correctional institutions and another 60 in local jails 
and workhouses. The census also shows 67 children betw~en the 
age of 5 and 9 in prison and 76 in local jails. These children 
are distinguished from those living in training schools for 
juvenile delinquents and thus it is unlikely that they are in 
correctional institutions as a result of their own criminal 
activity. U.S. Dept. of Commerce Bureau of Census, Persons 
in Institutions and Other Group Quarters, Table 3, at 5 (1973). 

The traditional official response to the prcblem of the 
children of confined persons is to place them with other indi
viduals or agencies with or without the permission of the con
fined parent. In many jurisdictions conviction of serious 
offenses is a ground for termination of parental rights. See 
~nerally, Project, The Collateral Consequences of a Criminal 
Conviction, 23 Vand. L. Rev. 929, ~1064-1079 (1970) (providing 
a survey of state provisions). 

Many states have no specific provision relating to chil
dren of prisoners. Those states that have addressed the prob
lem have taken a variety of courses. Cal. Penal Code, § 3401 
(West 1910) (allows child to remain until two yedrs of age when 
board of corrections arranges fer its care else, .. here); Fla. 
Stat. Ann., § 944~ 24 (West 1973) tal10\~'s child to be retained 
in in~;itution for 18 ~onths and lon&er in exceptional cases); 
~e. Rev. Stat. Ann. tit. 3~, S ~15 f~est Supp. 19 -1977; 

cust .1,£ child deterf.linC'J na~ ,.1~tarLC> of the depart::1er;:1t in 
'l.,::~erJ {·Ilee tdth procedure for dive::t . ,.g p~JrC'nt:::; ')f neglecteJ 
chi L.1ren their parental rights); ~·1ass. G~'n .•. a:' Ann. d:. 1;:::', 
b l'~· n"iest 1974) (authorize.:.:; parole of pregn3.nt F1',.,'-' :.:r~); 
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N.Y. Correc. Law,§ 6.11 (McKinney 1968) (gives mother the 
right to bring child into institution until child is one year 
old unless the motheris physically unfit to care for child or 
not in the child's best interest). See also Apgar v. Beauter, 
75 Misc. 2d 439, 347 N.Y.S.2d 872 (l973)~lding the jailer 
did not have a right to arbitrarily deny the mother the right 
to retain her child in the jail: 

It is a general and well-established principle 
in this state that the welfare of a child is best 
served by remaining with its natural parent .. 
That incarceration in a jailor correctional institu
tion per se does not constitute such unfitness or 
exceptional circumstances so as to require that a 
newborn infant be taken from its mother is attested 
to by the enactment by the Legislature of subdivision 
2 of section 611 of the Correction Law. In fact, 
it has been New York's policy for over 40 years to 
permit inmate mothers to keep their newborn infants . 
. . . So important does the Legislature consider the 
natural mother-child relationship that even the 
father does not have t]~ power under this statute 
to countermand the decision of an inmate mother to 
keep her child. 

Id. at 440-41, 347 N.Y.S.2d at 875. 

The problem of children of confinbd persons involves a 
delicate balancing of the pdTent's interest, the child's in
terest, and the state's interest in administering correctional 
facilities. The parents interest in preserving the relation
ship is clear. The state's interest is mixed--in many cases 
preserving the relationship may reduce recidivism but contem
porary prisons are unsuited for raising children. The child's 
interest may also be mixed; although a prison is not an ideal 
environment for children, the child does benefit from continuity 
and stability in his relationship with his parent and some ten
tative findings suggest that children, particularly those in 
puberty, who are separated from their parent because of the 
latter's incarceration, exhibit a higher incidence of anti
social behavior. See Sack, SeiJler, & Thomas, supra; Sack, 
Children's Reactions to the Imprisonment of Their Parents 
(Paper presented to the 1976 Annual Meeting of the American 
Academy of Child Psychiatry). The thrust of this section is to 
facilitate the continuation of t~e parent-child relationship 
within a prison context if nece~sary and appropriate. For addi
tional r'<;rcho1ogical and legal support for this section, see 
Note, On Prisoners and Parenting: Preserving the Tie That Binds, 
87 Yale t,,$. 1408 [l9~'·S'. 

.. 
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Subsection Ca) authorizes the director to assist confined 
persons in maintaining their parental relationships. He is 
required to assist confined persons in communicating with their 
children and, to the extent they are able, to participate in 
decisions affecting their children. The decisions to which this 
section is directed include both formal decisions made by a 
child-care agency or a juvenile court and informal decisions 
made by temporary guardians. To the extent that confinement per
mits, the confined parent should be allowed to counsel o~ other
wise direct the upbringing of his children unless formal legal pro
ceedings have terminated his right to do so. 

Subsection Cb) authorizes, but does not require, the 
director to permit extended overnight visits by children or to 
permit children to reside with their parents in a facility and 
to make appropriate provision for them. A variety of fac~ors, 
provided in subsection (c), would influence a decision to allow 
permanent residence by children in a facility. No statutory 
restrictions on this authority are provided because of the com
plex mixture of factors which often exist. In most instances, 
it is likely that only very young children would be allowed to 
remain E6r limited periods of time with their parents in confine
ment. However, in a half-way house or otheT;,\ community-based 
facility and with parents with very short tetms, it may be 
appropriate and beneficial to include older children. 

Subsection Cd) provides for some external review by the 
division of medical services, the department of welfare, and the 
juvenile or family court in order to protect the interests of 
the child. 

Subsection Ce) authotizes the expenditure of departmental 
funds to provide for the basic n~eds of children visiting or 
residing in a facility. The section is drafted to emphasize 
that the confined parent must pay for these basic provisions 
unless he is unable to do so. The last sentence of the subsec
tion is intended to allow the department to seek, by way of . 
subrogation funds available for the care of children. This 
would authorize the department to seek enforcement of a child 
support order against a spouse of a confined person where the 
department provides basic support to the child. 

Subsection Cf) enhances the external review by the depart
ment of welfare or other agency generally concerned with the 
care and custody of parentless children. The last phrase of the 
subsection is intended to incorporate any existing state provi
sion for protecting the child's interest such as procedures 
authorizing the appointment of a guardian ad litem. 
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Subsection (g) insures that the authority granted by this 
section is. subordinate to the power of any court to determine 
parental rights or child custody. 

1 SECTION 4-117. [Searches and Interception of 

2 Communications.] 

3 (a) The director may authorize the opening and 

4 search for contraband or prohibited material of an 

5 envelope, package,or container sent to or by a confined 

6 person. This subsection does not authorize the intercep-

7 tion of written communications. 

8 (b) The director may permit the interception of 

9 communications: 

10 (1) upon obtain~ng reliable information that a 

11 particular communication may jeopardize the safety of the 

12 public or security or safety within a facility; 

13 (2) in pursuance of a plan ·formulat.ed by the 

14 chief officer of each facility for conduc~ing 

15 random interception of communications by or to confined 

16 persons which plan must be approved by the director as 

17 providing the least intrusive invasion of privacy necessary 

18 to the safety of the public and security and safety within 

19 a facility; or 

20 (3) when otherwise authorized by law. 
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21 (c) Notwithstandi~g subsection (b), a communica-

22 tion may not be intercepted except pursuant to a court 

23 order or unless otherwise authorized by law if the communi-

24 cation is one which reasonably should be anticipated to be: 

25 (1) a privileged communication between a con-

26 fined person and his attorney, clergyman, or physician; or 

27 (2) between a confined person and the Governor, 

28 Attorney-Gener., a member of the [Legislature], a member of 

29 the state judiciary, a member of the advisory committee, or a 

30 member of the sentencing commission. 

31 (d) Whenever the director is authorized by this Act 

32 to prevent a person from communicating with a confined per-

33 son, the director,.· in lieu thereof, may authorize communica-

34 tions between the persons to be intercepted if both parties 

35 agree to the interception. 

36 (e) Jhe chief executive officer shall designate spe-

37 cifica11y employees authorized to intercept communications. 

38 (of") '-.I If a written communication is intercepted, it 

39 thereafter shall be transmitted promptly to its ad{iressee 

40 unless to do so would jeopardize the safety of the public 

4L or the security or safety within a facility. Only that 

42 part of the communication which jeopardizes the safety of 

43 the public or the security or safety within the facility 

44 rrillY be excised. 
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The director shall maintain a record of each 

46 interception or excision of a communication which includes 

47 the date of its occurrence, the content thereof, the person 

4~ authorizing the interception ot excision and the factual 

49 basis for his doing so, and the name of the confined person 

50 involved. 

COMMENT 

This section attempts to balance institutional security 
against the confined person's privacy interest. S~e Procunier v. 
Martinez, 416 U.S. 396 (1974) ("the limitation ofF"frst Amendment 
freedoms [while incarcerated] must be no greater than is neces
sary or essential to the protection of the particular governmen
tal interest involved"). The right of correctional authorities 
to openand inspect mail for contraband generally ha.s been upheld. 
~, Denson v. United States, 424 F.2d 329 (10th Cir. 1970), 
cert. denied, 400 U.S. 844 (1970); Jones v. Wittenberg, 330 F. 
Supp. 707 (N.D. Ohio 1971), aff'd, 456 F.2d 854 (1972). The 
United States Supreme Court has indicated in dicta that censor
ship of content, under some circumstances, might be ,upheld, 
Procunier v. Martinez, 416 U.S. 396 (1974), and that opening 
attorney mail in the presence of confined persons might be more 
than is constitutionally required. Wolff v. McDonnell, 418 
U.S. 539 (1974) (state conceded it could not re~d attorney 
mail). ----

, 
The balance struck in this section, however, reflects a 

policy choice to protect communication rights beyond a constitu
tional minimum. This choice relates in part to the positive 
effect on a confined person of communication with the outside 
world. See comment to section 4-114 supra. It also relates, 
perhaps more fundamentally, to the high value placed on the 
exercise of first amendment rights in our society .. See~, 
Kovacs v. Cooper, 336 U.S. 77 (1949); DeJonge v. Oregon,~ 
U.S.· 353, 365 (1937). See also Emerson, Towa·rd a General 
Theory of the First Amename~72 Yale L.J. 877, 879 (1963). 

Several authorities would grant a broader right to the 
confined person than that granted in this section. ~, ACA 
Std. 4343 (no reading or censorship unless clear and convincing 
evidence). ABA Joint Comm., § 6.1 (letters opened only pursuant 
to a search warrant; packages brought or sent opened in presence 
of confined person); Krantz, R. 1C-l to lC-2 (outgoing letters 
opened only pursuant to a search warrant; incomi''').g letters read 
only pu!suant to a search warrant, and either optued only with 
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probably cause, or opened only in presence of the confined per
son); Note ,Prison MailCensorshi and the' F'i'r'st Am:endiIie'nt, 81 
Yale L.J. 87 . t oug states ave varlOUS pollcles 
with respect to opening communications, most have standards 
similar to--or more protective of confined person privacy 
rights--than the standard reflected in this section. ~, 
Alas. St. Adult Correc. Inst., § 705 (1972) (letters checKed 
for contraband; censored only if "clear and present danger"); 
Cal. Dept. of Correc. DP- 2404, 2411 (rev. 1975) (letters read 
on "int~rmittent basis" and regularly if "immediate and present 
dangez:"" censored if clear and present danger); Ill. Correc. Ad. 
Reg., Adult Div'n,§ 823 (1975) (incoming letters examined for 
contraband but not read, censored, or reproduced; outgoing 
letters "spot)~:checked"). In New Jersey incoming letters aTf.~ 
not read and outgoing letters are not opened. The latter : 
would be more protective of privacy rights than this section 
except that the standard for reading incoming and opening and 
reading outgoing ~s a reasonable belief of "disapproved content" 
which includes a violation of institutional rules. Plan Manual, 
N.J. Div'n of Corree & Parole Stds. 291.271, .273 and .275 (1975). 

Subsection (b) refers to both incoming and outgoing com
munications. It is contemplated, however, that the occasions 
for intercepting outgoing commu,nications will be limited. 
Subsection (b) is specifically limited by the provisions of 
subsection (c). The requirement of prior judicial authoriza
tion before intercepting a privileged communication, see Wolff v. 
McDonnell 418 U.S. 539 (1974), is a recognition of thestronger 
privacy--and societ~l--interests in the unencumbered flow of 
such mail as well as the decreased potential of substantial 
harm. See ACA Std. 4282 (confidential contact with attorneys). 
Courts and correctional facilities, while not necessarily 
imposing a warrant requirement, have generally required separate, 
and more prQtective treatment of this type of mail. For a sampl
ing of court dec~sions; see Bach v. Coughlin, 508 F.2d 303 
(7th Cir. 19.74); Wilkins'Orlv. Skinner, 462 F.2d. 670 (2d Cir. 
1972); Lamarv. Kern, 349 F. Supp. 222 (S.D. Tex. 1972); Jones 
V. Wittenbefg, 330 F. Supp. 707 (N.D. Ohio 1971), aff'd, 456 
F.2d 854 (1972); Peoples v. Wainwright, 325 F. Supp. 402 
(M.D. Fla. 1971). For a sampling of correctional department 
treatment, see Cal. Dept. of Correc. DP-2405 (fev. 1975); Ill. 
Correc. Ad. Reg., Adult Div'n Std. 823 (d) (1975); Ad. Plan 
Manual, N.J. Div'n of Correc. & Parole Std. 291.277 (1975); 
Pa. Correc. Admin. Dir. BC-ADM-803 (1972). 

The requirement in subsection (e) of a special designation 
of employees who may conduct interceptions is intended to protect 
the privacy of a confined person by limiting the number of employees 
who may conduct interceptions; affording this alithoriz,ation to 

',1 
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specifically designated employees allows the opportunity 
to select employees who are particularly sensitive to 
the privacy interests of those confined. See~, N.J. Stat. 
Ann., §§ 2A:156A-9(b) and 10(e) (1971) (wiretap statute); Note, 
New Jerse Electronic Surveillance Act, 26 Rutgers L. Rev. 617, 

32 n. 3. T e requlrement 0 a special designation 
may also assure technical competence. See State v. Dye, 60 
N.J. 518,527,291 A.2d 825,829, cert.--aenied, 93 S. Ct. 699 
(1972). --

It is expected that the director will require for his 
own purposes in the sound operation of the department as well 
as for possible inclusi~n in his annual report to the Governor, 
see section 2-104 supra, a periodic summary that would include 
me number of letters opened and of interceptions conducted, 
the amount of personnel hours used for that work, and the results 
achieved. The director thus will be able to evaluate the search 
procedures developed. 

1 

3 

SECTION 4-118.' [Limiting Visitors and Correspondents.] 

(a) The director may issue an order that: 

(1) prevents a specific person from communica-

4 ting with a confined person if, 

5 (i) the person seeking to communicate 

6 with a confined person knowingly has violated the rules 

7 relating to communication with confined persons, and 

8 (ii) less restrictive measures, such as 

9 intercepting communications between the person and con-

10 ftned person~ are not feasible. 

11 (2) prevents a specific person from entering 

12 facilities or visiting confined persons if, 

\\ 
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13 (i) the person has in the past knowingly vio-

14 lated the rules of a facility relating to visitation; or 

15 (ii) the director has reliable information that jf 

16 admitted to the facility, the person is likely to advocate 

17 unlawful acts or rule violations that jeopardize the safety 

18 of the public or security or safety within a facility. 

19 (b) A person against whom an order is issued is 

20 entitled to a written statement of the basis for the order, 

21 an opportunity to contest the order at a hearing before 

22 the director or his delegate, and judicial review. 

23 (c) A confined person affected by an order issued 

24 pursuant to this section must be informed in writing of 

25 the order, the person against whom it is issued, and the 

26 specific reason for the order. 

2'7 Cd) An order pursuant to this section may not 

28 continue for more than 180 days without further evaluation. 

COMMENT 

The thrust of this Part is to encourage visitation and 
communication with persons in the free community. Precluded 
by this Part are limitations as a general matter on the number 
of letters that may be se!lt or received (section 4-114 (c)), the 
persons with whom letters are exchanged (id.), and the persons 
with whom a confined person may visit (Section 4-1lS(d)). It 
is nonetheless recognized that a particular person may have 
violated visiting~or communication rules or otherwise jeop
ardizes security ~nd safety. This section provides a mecha-
nism and a standard for excluding such perso.ns. 1 

The judicial review authorized in subsection (b) refers 
to the review provided in Section 2-104. Visitors 
as well as confined persons are entitled to a writt'eri statement 
of the reasons for the exclusion and a hearing and review under 
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this Act because of the dual nature of the visiting prOV1Slons: 
they protect the public's right to be informed as well as the 
confined person's interest in visitation. See~, Cal. 
Correc. R. D.P. 2704 (1975) (notice of exclUSIon, lncluding 
reasons, duration of, and circumstances for reconsideration, 
to be afforded confined person and visitor. "Such notice will 
include instructions for appealing the action if the .•• visitor 
desires to do so"). The requirement under subsection (d) for 
review every 180 days is a recognition that communication and 
visitation rights reflect substantial interests of the confined 
person and the public and that, therefore, an order restricting 
such rights should not continue indefinitely without review. 

1 

2 

SECTION 4-119. [Searches.] 

(a) A confined person has a protected interest in 

3 freedom irom unreasonable searches. 

4 (b) Searches within facilities are subject to the 

5 following limitations: 

6 (1) Searches must be conducted solely to detect 

7 contraband, prohibited material, or evidence of a crime; 

8 (2) The frequency and scope of random or 

9 general searches of facilities or confined persons must 

10 conform t9 a plan approved in advance by the director as 

11 providing the least intrusive invasion of privacy necessary 

12 to the safety of the public and security and safety within 

13 the facility. The plan may include provisions feJr sea~ch of 

14 confined persons upon admittance to a facility, upon leaving 

15 and returning to a facility, and upon entering or leaving 

16 designated areas. The plan need not be published or adopted 

17 in compliance with the procedures governing the adoption of 

18 rules ar other measures. 
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19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

ec) Searches other than those authorized by the 

plan and directed at living quarters or a particular 

~onfined person must be conducted only upon obtaining 

reliable information thatCa search is necessary to detect 

contraband, prohibited material, or evidence of a crime. 

Except in an emergency, prior authorization to conduct such 

a search must be obtained from the chief executive officer 

or supervisory-level correctional employees to whom the 

chief executive officer has delegated the responsibility 

to authorize searches. 

(d) A search requiring a confined person to remove 

his clothes must be conducted with due regard to the 

privacy and dignity of the confined person. 

(e) A search requiring the examination of a body 

cavity other than visual observation of the mouth, nose, 

or ear must be conducted by medically trained personnel 

of the Div~sion of Correctional Medical Services in the 

medical quarters of the facility, or, in the absence of 

medical quarters, in other quarters appropriate for conductipg 

a private examination. 

COMMENT 

The Fourth Amendment protection against unreasonable search 
and seizure has been applied by the Supreme Court in various con
texts. ~, United States v. Van Leeuwen, 397 U.S. 249 (197P) 
(mail searcnes); Terry v. Ohio, 392 U.S. 1 (1968) (street deten
tions); Katz v. United States, 389 U.S. 347 (1967) (electronic 
surveillance); Camara v. Hunicipal Court, 387 U.S. 523 (1967) 
(administrative searches); Schmerber v. California, 384 U. S. 7,57 
(1966) (bodily intrusions). The court, however, has not applied 
it to prisons: 
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[T]o say that a public jail is the equivalent 
of a man's "house" or that it is a plac~ where [a 
confined person] can claim constitutional immunity 
from search or seizure of his person, his papers, or 
his effects, is at best a novel argument .... [I]t 
is obvious that a jail shares none of the attributes 
of privacy of a home, an automobile, an office, or a 
hotel room. In prison, official surveillance has 
traditionally be,:-n the order of the day. 

Lanza v. New York, 370 U.S. 139, 143 (1962) (footnotes omitted). 
Most decisions since Lanza continue to reject applying the fourth 
amendment to the prison setting'. ~t United States v. Kelley, 
393 F. Supp. 755, 756-57 (W.D. Okla. 19~5); Hoitt v. Vitek, 361 
F. Supp. 1238 (D.N.H. 1973), aff'd sub nom. Laaman v. Vitek, 502 
F.2d 1158 (1st Cir. 1973); People v·-;-Chandler, 262 Cal. App. 2d 
350, 356, 68 Cal. Rptr. 645, 648 (1968), cert. denied 393 U.S. 
1043 (1969); State v. Brotherton, 2 Ore~ ~ 157, 160, 465 
P.2d 749, 750 (1970); Several cases that involve prison searches 
do not even refer to the fourth amendment. ~, Jaskson v. 
Werner, 394 F. Supp. 805 (W.D. Pa. 1975); People v. Ranes, 58 
Mich. App. 268, 227 N.W. 2d 312 (1975). The precedential weight 
of the Lanza opinion is, nevertheless, open to question. 'See 
~, Bonner v. Coughlin, 517 F.2d 1311, 1316-17 (7th Cir.-r975) 
(opinion by Stevens, J.); Daughtery v. Harris, 476 F.Zd Z92 
(10th Cir.), cert. denied, 414 U.S. 872 (1973); Burns v. Wilkinson, 
333 F. Supp. ~96 (W.D. Mo. 1971); A. Amsterdam, B. Segal & 
M. Miller, Trial Manual 3 for the Defense of Criminal Cases 1-218 
(3d ed. 1974); Gianelli & Gilligan, Pris~n Searches and Seizu~es: 
"Locking" the Fourth Amendment Out of correctional' Facilities, 62 
Va. L. Rev. 1045 (1976). In the past few years the self-imposed 
"hands off" policy has ,been increasingly rej ected by courts 
dealing with the institutional setting. ~~_, Bounds v. Smith, 
430 U.S. 817 (1977) (law libraries); Wolf~ McDcnne1, 418 U.S. 
539 (1974) (disciplinary proceedings); Procunier v. Martinez, 
416 U.S. 396 (1974) (access to court; communication); Cruz v. 
Beto, 405 U.S. 319 (1972) (religion); Younger v. Gilmore, 404 
U.S. 15 (1971) (access to court); Lee v. Washington, 390 U.S. 
333 (1968) (equal protection): Knecht ~. Gillman, 488 F.2d 1136 
(8th Cir. 1973) (experimental psychQ~utgery); Sostre v. McGinnis, 
442 F.2d 178, 202-03 (2d C~r. 1971) cert. denied, 404 U.S. 1049 
(1972) (free speech); Holt \r. Sarver-;-rD9 F. Supp. 362 (E.D. 
Ark. 1970), aff'd, 442 F.2d 304 (8th Cir. 1971) (conditions of 
confinement). Moreover, the "constitutionally protected place" 
rationale of Lanza has given way to a standard affording pro
tection when there are "reasonable expectations of privacy." 
~, Katz v. United States, 389 U.S. 347 (1967). The crucial, 
question become's, then, what are a confined person I s reasonable 
expectations of privacy? 4 

c; 
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AlthDugh most cases have held differently there have 
been sev.eral cases in which the Fourth Amendment was applied 
to the prison setting. ~,Bonner v. Coughlin, 517 ·F.2d 
1311, 1316-17 (7th Cir. ~; Daughtery v. Harris, 476 
F.2d 292 (10th Cir.), cert. denied, 414· u.S. 872 (1973); 
Burns v. Wilkinson, 33~ Stipp. 94, 96 (W.D. Mo. 1971). 
It is nevertheless clear that the provisions in this section 
go beyond what is presently constitutionally required. But 
the fact that these provisions are not required by the Consti
tution does not mean that the provisions are .either unsound or 
not workable. Cf. Jones v. North Carolina Prisoners' Labor 
Union, Inc., 43~U.S. 119, 137 (1977) (Burger, C.J., concurring). 
Several authorities have recommended standards with respect . 
to prison searches which resemble or are even more protective 
of a confined person's privacy interest than what is reflected 
in this section. g~, ABA Joint Comm., § 6.6 (hierarchy of 
cause needed ranges-rTom (1) none for institutional searches 
other than living quarters to (2) reasonable belief and, unless 
a reasonable fear that contraband will be destroyed, prior 
written permission for searches directed particularly at living 
quarters and (3) probable cause for a body cavity search); 
Krantz, R. ID (hierarchy of cause needed plus requirement of 
prior authorization by shift supervisor for living quarter 
searches and, except in an emergency, for personal searches); 
Nat'l Advisory Comm'n Correc. Std. 2.7 (plan for regular 
administrative searches to be published and approved by court 
or legal authority; searches to be conducted only as "reasonably 
necessary" to .contro1 contraband or recover property); Gianelli & 
Gilligan, Prison Searches and Seizures: "Locking" the Fou'yth 
Amendment Out of Correctional Facilities, 62 Va. 1045, 1078-98 
(1976) (adminlstrative searches under articulated rules; 
searches directed at particular confined persons to be preceded 
by authorization of chief executive officer or designate unless 
an emergency). ; .. , 

The section reflects an intent to protect the privacy 
interests of a confined person to the fullest extent possible 
consistent with safety and security. See Singer, Privacl, 
Autonoml, and Disnitl in the Prison: APreliminary Inqulry 
Concernln Constltutlonal As ects of the Degrad~tion Process 
ln Our Prlsons, Bu alo L. Rev. 69 1 . It lS, 0 course, 
true that a confined person loses some ability to protect his 
privacy. Thus, for example, while visual observations should 
be kept to the minimum consistent with security and safety, 
it is not intended that a visual observation without more~is 
a "search" for purposes of the requirements of this section. 
By including institutional searches other than visual observa
tions within the purview of a fourth amendment standard it is 
intended, however, to assure application of a test of reasonable
ness: 



'.-

......... 
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The question of what constitutes a covered 
"search" or "seizure" would and should be viewed, 
with an appreciation that to' exclude any particular 
police activity from coverage is essentially to 
exclude it from judicial control and from the com
mand of reasonableness, whereas to include it is to 
do no more than S,c::,y thai it must be conducted in a 
reasonable manner. 

Amsterdam, Perspectives on the Fourth Amendment, 58 Minn. L. Rev. 
349, 363-64 (1974). The section allows general random searches 
pursuant to a plan to decreasethslincidence of controlled sub
stances and weapons. This section thus permits frequent and 
wide ranging searches. The requirement of the filing of a plan 
with the director, however, does assure some review of the plan 
and a directorial decision that it is the least intrusive possible. 
The section requires "reliable information"'once the search is 
to be directed at a particular confined person. This is, of 
cours~, less than whatis normally required in similar contexts 
in the free world. But even in the free world the balancing 
of privacy ·against societa.l interests has not uncommonly r.esu1ted 
in a standard requiring less than probable cause. ~, Terry v. 
Ohio, 392 U.S. 1 (1968); See v. City of Seattle, 38~S. 541 
(1967); Camara v. Municipal Court, 387 U.S. 523 (1967); 
Alexander v. United States, 362 F.2d 379 (9th Cir.), cert. 
denied, 385 U.S. 977 (1966). --

The requirement in subsection (c) that at least supervisory 
level correctional employees give prior authorization to conduct 
a search is intended to focus responsibility at fewer employees 
and at a level of employees somewhat removed from daily, on-line 
duties. 

The special requirements for the body cavity search pro
vided for in (e) are not intended to apply generally to eye, 
ear, nose, and mouth examinations. These special requirements~ 
as well ps those provided in subsection (d) for strip searches, 
seem warranted by the additional intrusive nature of these 
searches. E.g., Ill. Correc. Ad. Reg., Adult Div'n, § 401 
(1972); ABA Joint Comm" § 6.6(d) and Commentary; Krantz, R. ID. 
The courts have required no higher showing of cause for b9dy 
cavity searches than for other searches within a facility. 
~, Daughtery v. Harris, 476 F.2d 292 (10th CJr.), cert. 
aenTed, 414 U.S. 872 (1973). Cf. Rivas v. Unit'ed States~ 
368 Ii:'2d 703 (9th Cir. 1966), cert. denied, 386 U.S. 945 
(1967) (body cavity search at ooraer). Several authorities, 
however, hav~ required a higher standard. ABA Joint Comm., 
§ 6.6(d) and Commentary; Krantz, R. ID-3 and Comment. This . 
section does not specifically require a higher standard of proof. 
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SECTION 4-120 

Hawever, it daes require the directar to. adapt rules that 
preserve the dignity af canfined persans. It is intended that 
the rules will reflect the greater intrusian an privacy repre
sented by a bady cavity search. 

1 SECTION 4-120. [Searches and Int~rceptiotis; Natice 

2 and Disclasure.] 

3 (a) Within a reasanable time after cantraband ar 

4 prahibited material is seized ar the substance af a commu-

5 nicatian is excised, the chief executive afficer shall 

6 give the canfined persan affected a receipt identifying 

7 the sender, if'any, the persan canducting the search or 
." 

8 interceptian, and the nature af the material confiscated 

9 ar the reasan far excising the communi cat ian. 

10 (b) Except far interceptions conducted pursuant 

11 to. a plan autharizing randam interceptions, whenever a cam-

12 municatian is intercepted the chief executive afficer 

13 shall give the canfined person a statement identifying 

14 the cammunicatian intercepted and the reasan far its inter-

15 ceptian. 

16 (c) A correctianal emplayee who. intercepts a cam-

17 munication may divulge the substance af the cammunicatian 

18 anly when necessary to. the perfarmance af his afficial 

19 duties. 

20 (d) Natwithstanding subsectians (a) and (b), the 

21 chief executive afficer may delay disclasing to. a canfined 
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22 person information concerning the excising or interception 

23 of his con~unications until the disclosure no longer inter-

24 fere with the purpose for which the excising or intercep-

25 tion was conducted. 

COMMENT 

This section affords a confined person the right to notice 
whenever a communication to or from him is intercepted or its 
subst~nce excised or whenever property is confiscated after a 
search. See Cal. Dept. of Correc. DP 2404 (1975); N.J. Correc. 
Reg., Adu~Div'n, §§ 291. 273 and. 275 (1975); ABA Joint Comm.$ 
§ 6.6 and Commentary. Cf., 18 U.S.C., § 2510 to 2520 (1976) 
(federal wiretap statuter. It is contemplated, in appropriate 
circumstances, that additional information would be provided 
in the statement or receipt. For example, it is expected that 
searches will be conducted so as not to damage property or 
injure persons and that living quarters would be left in the 
same condition as they were in when entered. ~, Alas. Correc. 
Reg., § 205; Ill. Correc. Ad. Reg., § 401 (1975). If, however, 
property were to be damaged, that information should be included 
in the receipt. 

The Act does not require that searches and interceptions 
be conducted in the presence of the confined persons. Oth~r 
authorities, in an attempt to assure the proper conduct of a 
search as well as to reduce the distrust of confined persons, 
do so require. E.g., ABA Joint Comm., § 6.6 and Commentary. 
~ausea confined person may be absent when a search is con
ducted, the receipt or statement required in this section is 
particularly necessary if there is to be assurance that a 
confined person will learn of the search, interception, or 
excision. 

Institutional searches, at times, hav~ been employed to 
harass confined persons .. Nat' 1 Advisory Comm In Correc. Std. > 

2.7 and Commentary. Harassment is clearly impermissible as an 
operative cause for a search. The receipt or statement re
quired by this section would provide a confined person wIth the 
means to challenge the necessity of the search in a grievance 
procedure. Thus, there is a review mechanism in which to test 
the reasonableness of the search, interception, or excision. 
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Subsection (a) requires a receipt only if property is 
confiscated. No notice need be given for searches in which 
nothing is taken. The term "excising the communication" is 
intended to cover both excising a part of the communication 
or, where necessary, withholding the entire communication. 

Subsection (c) is intended to assure that correctional 
employees who intercept communications will act in a manner 
to protect the pfivacy interests of confined persons. 

Subsection (d) permits a delay in providing a confined 
person with a statement or receipt. If, for example, an inter
cepted communication furnished evidence of a planned escape, a 
delay might be warranted in order to obtain all details or learn 
of all those participating. The delay should be as short as 
possible; it is not intended that subsection (d) may be employed 
to avoid the requirements in subsections (a) and (b). 

Although the Act requires only that a receipt or statement 
be furnished to the affected confined person, it is, of course, 
contemplated that the chief executive officer also will receive 
a copy. It could form the basis, should the director require 
it, of an annual summary of the number, type, results, and appro
ximate costs of searches and interceptions. See Krantz, R. lD-7. 
The information will aid in determining whet.her an appropriate 
balance has been reached between confined-person privacy and 
institutional security. 

1 

2 

SECTION 4-121. [Privacy and Accuracy of Records.] 

,(a) A confined person has a protected interest in 

3 the privacy and accuracy of records maintained about him 

4 by the department. 

5 (b) The department may not disclose information 

6 about a person who is or has been in its custody except 

7 pursuant to the written copsent of the person, unless 

8 disclosure would be: 

9 (1) to employees of the department or other 

10 persons providing services to persons in the custody of 
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Ii the department who need the information in the performance 

12 of their duties; 

13 (2) pursuant to an order of a court of compe-

14 tent jurisdiction; 

15 

16 

(3) to the correctional mediator; 

(4) to a recipient who has provided the depart-

17 ment ill advance with adequate written assurance that the record 

18 will be used solely as a statistical research or reporting 

19 record and the record is to be transferred in a form that 

20 is not individually identifiable; 

21 (5) to any governmental agency for a civil 

22 or criminal law enforcement or correctional activity if 

23 the activity is authorized by law and the head of the 

24 agency has made a written request to the director specifying 

25 the particular information desired and the law enforcement 

26 activity for which the information is sought; or' 

27 (6) in an emergency, to any appropriate per-

28 son if the information is necessary tri protect the health 

29 or safety of any person. 

30 (c) Notwithstanding subsection (b), the director 

31 may authorize the disclosure of information about a person 

32 who is or has been in the custody of the department in an 

33 individually identifiable form whenever there is no pract.ical 

34 way to obtain the consent of the person to whom the infor-

35 mation pertains and the recipient has provided the 
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36 department with advanoe-adequate written assurance that: 

37 (1) the information will be used solely for 

38 research purposes and will not be disseminated in an 

39 identifiable form; 

40 (2) the recipient is affiliated with an 

41 agency that assumes responsibility for maintaining the 

42 confidentiality of the information; 

43 (3) the recipient has implemented physical, 

44 technical, and administrative safeguards necessary to 

45 protect the confidentiality of the information; and 

46 (4) disclosure of the information in identi-

47 fiable form is necessary to accomplish the purpose of 

48 research and the value of the research outweighs the 

49 risk of disclosure. 

50 (d) Persons in the custody of the department may 

51 not have access to the files of other persons in the 

52 custody of the department. 

53 (e) Nothing in this section precludes the director 

54 from disclosing the name, former address, date and place 

55 of birth, sex, race, or national origin, length of sen-

S6 tence, crime committed, place of confinement, or residence 

57 of a person in the custody of the department to any pei"son 

58 who the director believes has a valid interest in obtain-

59 ing the information. 
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This section is modeled after the Federal Privacy Act of 
1974, 5 U.S.C., § 552a (1974) •. That act governs records00f 
persons in the federal correctional system.' The exceptions to 
the rule of non-disclosure are those that seem appropriate in 
a state system. The section allows additional disclosure with 
the consent of the person affected. 

One of the more difficult issues upon which to strike the 
balance between public interest and persornl privacy is with regard 
to research. The correctional system is a particularly important 
focal point for research, but, at the same time, the claim for 
privacy on behalf of those in custody is also compelling. Sub
,section (b) (4) authorizes the transfer of information to,c,;a 
~ualified researcher as long as the information is not in per
sonally identifiable form. In systems that have computerized 
personal records, this requirement 'will not impose substantial 
costs. On the other hand, the section could, in some circum
stances, require sufficient costs to prevent legitimate research 
projects from going forward, particularly long-term follow-up 
studies where personal identification is required. Subsection 
(c) allows the transfer of information in a personally identifi
able form in those circumstances where other substantial safe
guards to preserve privacy are maintained. 

The s~ction does not speak to the retention or destruction 
of records. The Act leaves this difficult and complex subject 
to the existing laws of the states. 

1 SECTION 4-122. [Access to Files.] 

2 (a) The director, upon the request of a person 

3 ! who is or has been in the custody of the department, 

4 ~hall authorize him to: 

5 (1) gain access to his central file and 

6 ether information about him maintained by the department 
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7 and copy all or any portion thereof in a form comprehen-

8 sible to him; 

9 (2) designate an employee of the office of 

10 correctional legal services, legal counsel, or, with the 

11 approval of the director, any other person to review 

12 and copy or accompany him in reviewing his file; 

13 (3) request amendment or deletion of 

14 information contained in his file on the basis that the 

15 information is, 

16 

17 

18 

19 

(i) erroneous; 

(ii) deceptive; or 

(iii) irrelevant' or unnecessary; and 

(4) add information to his file not clearly 
." 

20 irrelevant to the functions of the department. 

21 (b) Whenever a person requests an amendment or 

22 deletion of information in his file, the director shall 

23 review the file, determine whether the amendment or del.e-

24 tion is justified, order any change in the file he 

25 considers appropriate, and notify the person inv~lved of 

2ij his action. If the person is not satisfied with the action 

27 of the director, he may supplement the disputed information 

28 with his own version or explanation which must accompany 

29 any disclosure of the information it supplements. 
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Notwithstanding subsection (a), the· ~irector 

31 may deny a person access to those portions of his file 

32 which a court has indicated in writing or the director 

33 determines consist of: 

34 (1) diagnostic opinion relating to physical 

35 or mental health problems the disclosure of which might 

36 affect adversely a course of on-going treatment; 

37 (2) information obtained upon a promise of 

38 confidentiality if the promise was made before the effec-

39 tive date of this Act; 

40 (3) information about a pending investigation 

41 of alleged disciplinary or criminal activity; or 

42 (4) other information that, if disclosed, 

43 would create a substantial risk of physicaJ harm to any 

44 person. 

45 (d) If any material or document in a person's file 

46 includes information on more than one person, the person 

47 may inspect?6nly the information relating to him. 

48 (e) Whenever the director denies access to portions 

49 of a person's file, he shall summarize the factual basis 

50 for the information. Upon the person's request, the 

51 director shall fully disclose the file to the correctional 

52 mediato.r who, without disclosing the information to the 

53 person, shall make a full investigation. to determine the 

\ 
II 
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54 accuracy of the information and report his findings to 

55 the director and the person inv,olved. 

S6 (f) Except for employees of the department author-

57ized by the director to examine files in the course of 

58 their duties, the director shall maintain a written record 

59 of those individuals who have examined the file of a con-

60 fined person or to whom information in a confined person~s 

61 file has been disclosed. 

COMMENT 

It is increasingly recognized that the governmental power 
to collect and maintain information files on citizens is subject 
to abuse and should be regulated by state. A citizen's right of 
privacy requires that such information necessarily collected 
by governmental agencies to perform their function should not 
be used for other purposes. Similarly it is recognized that a 
citizen should be entitled to examine his own f;ile to insure 
the accuracy of the information contained therein. These inter
ests are equally compelling in the context of a correctional 
system where the type of information collected is intensely per
sonal and the effect of erroneous information can be immediate 
and severe. 

The section is modeled primarily after the Federal Privacy 
Act of 1974, 5 U.S.C., § 552 (1974). Subsection (d) is derived 
from the federal rule governing access to educational records. 
2.0U • S • C., § 12 3 2 9 • ! ! 

To date, the extent~o which constitutional or statutory 
requirements of disclosure ~re appropriate have focused on either 
presentence reports or prison files used for parole hearings. 
This section is basically consistent with the present federal 
rule governing disclosure of presentence reports. Fed. R. Crim. 
Pro. 32. See also, Calif. Penal Code, § l203(a), Colo. R. 
Crim. P. 3zra)~ and Idaho Crim. R. 32(c)(1). The section 
is consistent with a variety of proposals for sentencing re
form: ABA, Standards, Sentencing Alternatives and Procedures 
4.4; Nat'1. Advisory Comm'n., Correc. 5.16; Administrative 
Conference Recommendation #72-3 pertaining to parole. 

r 
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A few courts have held that disclosure of the prison 
file prior to a parole hearing may be constitutionally required. 
See, ~, Childs v. Un~t~d States Boa!d of Paro1e~ 371 F.Supp. 
I!46 (D.D.C. 1973), mod1f1ed, 511 F.2d 1270 (D.C.C1r. 1974). 
Contra: Wiley v. United States Board of Parole, 380 F.Supp. 
1194 (M.D.Pa. 1974); Barradale v. United States Board of 
Parole, 362 F.Supp. 338 (M.D.Pa. 1973). 

1 SECTION 4-123. [Lending LJbrary; Reading Material; 

2 Radio and Television.] 

3 (a) A confined person has a protected interest in 

4 access to a lending library, in the possession and use of 

5 reading material, and in the receipt of regularly sched-

6 uled radio and television transmissions. The director 

7 shall permit each confined person to: 

8 (1) acquire reading material by purchase, 

9 loan, or gift from any source, but the chief executive 

10 officer may withhold from the intended recipient material 

11 jeopardizing the safety of the public or security of 

12 safety within a facility; and 
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13 (2) acquire, if not otherwise reasonably 

14 available within the facility, and use, subject to the 

15 rights of other confined persons, a receiving radio and 

16 television set. 

17 (b) The chief executive officer shall inform a 

18 confined person in writing whenever reading material is 

19 withheld from him. 

COMMENT 

Theprovisions of this sectio~ again implicate First Amend
ment considerations. They afford confined persons access to the 
free world by means of reading material, libraries, and regularly 
scheduled radio and television broadcasts. 

The requirement of "regularly scheduled broadcasts" is 
intended to exclude transmissions from short-wave 
radios; it is not intended to exclude "specials" or other similar 
programs transmitted by cable, radio, or teleysion that pre
empt regular program broadcasts. Access to radio and television 
broadcasts has been recommended by the Nat'l Advisory Comm'n 
Correc. Std. 2.17. Most correctional systems now provide access. 
~, Me. Ment. Health & Correc. Dept. Policy 31 (July 8, 1974). 
ACCess to such broadcasts is considered sufficiently important 
that the section allows confined persons to possess television 
and radio sets if those provided by the facility are too few 
to meet the needs of confined persons. 

Several correctional systems, in an effort to control the 
flo~ of contraband in a facility, have restricted the source, 
usually to the publisher only, from which reading material can 
be obtained. See~, Cal. Dept. Correc. PP-2404 (rev. 1975) 
(publishers ana-ipproved vendors); U.S. Army Correc. Sys. 
AR 190-47-5-9 (1975); United States ex reI. Wolfish v. United 
States, 428 F. Supp. 333, (S.D.N.Y. 1971) (opinion on motion 
for summary judgment) (describing Federal Bureau of Prison's 
"publisher-only source" rule). The Wolfish court found the 
pub1isher-only-source rule overbroad. ld. Accord, Seale v. 
Manson, 326 F. Supp. 1375, 1381-82 (D. tonn. 1971). Cf.,~, 
Cruz v. Hauck, 515 F.2d 322, 333 (5th Cir. 1975) cert. d'enrea
sub nom. Andraude v. Hauck, 424 U.S. 917 (1976); Inmates of 
MIlwaukee County Jail v. Peterson, 353 F. Supp. 1157, 1168-69 
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(E.D. Wis. 1973); Collins v. Schtionfield, 344 F. Supp. 257, 
281 (D. Md. 1972). But ~ee Woods v. Daggett, 541 F.2d 237 
(10th Cir. 1976). TJi'IS provision rejects policies such as the 
publisher-only rule as overbroad and unduly costly to confined 
per'sons. See,~., United States' ex reI. Wolfish v. United 
States, 42s-F. gijpp. 333, 340 (S.D.N.Y. 1977) (opinion on motion 
for summary judgment) ("The rule raises obvious question of 
moment under the First Amendment and, in distinguishing between 
affluent and other inmates, under the due process clause of~~1:he 
Fifth. ") See also Me. Dept. Ment. Health & Correc. Dept.' J 

Policy 31 (Jul~ 1974) (confined persons permitted to receive 
reading material from "publishers and authorized c'orrespondeIlts," 
emphasis added); Krantz, R. 1C-4. 

The;intent of the section is that reading material advocat
ing the repeal of legislation would not be prohibited. Nor does 
it include within its prohibition works of a political nature or 
works by, for-example, Mao Tse Tung or 'Eldridge Cleaver. See, ~, 
Aikens v. Jenkins 534 F.2d 751 (7th Cir. 1976). See also Brown v. 
Peyton, 437 F.2d 1228 (4th Cir. 1971); Long v. Parker,-!90' F.2d 817 
(3rd Cir. 1968); Hopkins v. Collins, 411 F. Supp. 831 (D. Md. 
1976) modified 548 F.2d 503 (4th Cir. 1977); McCleary v. Kelly, 
,3 76 F. Sup p. 1186 eM. D. P a • 19 74) • 

The requirement of notice upon the withholding of reading 
material is intended to allow confined persons to challenge whe
ther the withholding was in compliance with the standard set 
forth in' this section. ~,Me. Dept. Ment. Health & Correc. 
Dept. Policy 31 (1974); Krantz, R. lC-4. Cf. U.S. Army Correc. 
Sys. AR 190-47-5-9 (1975). -

Finally, the clear intent of the section is that reading 
material published in a language other than English may not be 
withheld on that basis. See,~, U.S. Army Correc. Sys. AR 190-
47-5-9 (1975); Krantz, R.~4. 

1 

2 

SECTION 4-124. [Facility News Medium.] 

ector may provide a newspaper, radio, or 

The dir-

other 

3 news medium through which confined persons may share infor-

4 mation and opinions with other confined persons. If the 

5 director proiides a news medium, each confined person has 

1,.:\ •• 
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6 a protected inter~st in freedom from discrimination in 

7 access to the medium for the presentation of his views. 

COMMENT 

Thi~ section provides confined persons with the opportunity 
to share opinions and information with other confined persons and 
is predicated upon the belief that "preparation of a prisoner 
for return to civilian life is [not] advanced by deadening his 
initiative and concern for events within the prison itself." 
Carothers v. Follette, 314 F. SUpPa 1014, 1025-26 (S.D.N.Y. 
1970). Paragraphs (1) and (2) are intended to assure that the 
facility news medium will be a genuine forum for confined-person 
expression; otherwise the interests of the confined person, the 
correctional system, and the public will not be served. See ACA 
Manual 552 n. 7. 

The intent of the section is that an article will not be 
rejected merely because it is critical of officials or official 
action. See, e.g., Fortune Society v. McGinnis, 319 F. SUppa 
901, 902 TS:D.~ 1970). The section does permit, however, 
rejection of an article for reasons of economics or editorial 
judgment. There is no explicit right of reply afforded. But 
see ABA Joint Comm o , q 6.5 and Commentary; Krantz, R. lA-2. 
The right of reply, ot course, is not applicable to the free 
world print media. Tornillo V. Miami Herald Pub. Co., 413 
U.S. 241 (1974). But a facility news medium, whether print or 
broadcast, is probably comparable to the free world regulated 
broadcast media. There a right of reply is corlosti tutional. 
Red Lion Broadcasting v. Federal Communications Comm'n, 395 
U.S. 367 (1969). Hence, the right of reply is omitted, not / 
because it would be unconstitutional if applied LO facility 
news media, but because it is thought unnecessary to require 
it in this section. The underpinning of the right, after all, 
is to assure dissemination of a wide variety of viewpoints and 
the intent of the section is to assure that. It is contemplated, 
moreover, that the requirements of this section will frequently 
result in a right of reply dictated by policy considerations. 

1 

2 

SECTION 4-125. [Organizations.] 

(a) A confined person has a protected interest in 

3 forming, joJning, or belonging to an organization whose 

4 purposes are lawful. 



5 (b) 
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The director sh.'.ill assure that rules regulating 

6 meetings and other activities of an organization do not 

7 unfairly discriminate among organizatioris within the 

8 facility 

9 (c) The director shall permit reasonable partici-

10 pation in the meetings or other activities of an organiza-

11 tion by invited persons from the free community unless to 

12 do so would jeopardize the safety of the public or the 

13 security or safety within a facility. 

COMMENT 

The First Amendment protects the right to form groups and 
associate with others; where a restriction of that right is 
necessary to further a legitimate state interest the Supreme 
Court has required a solution which least restricts the exercise 
of the right. E.g., Kusper v. Pontikes, 414 U.S. 51 (1973). 
The right of assoeration, although in curtailed form, applies 
to confined persons. ~,Jones v. North Carolina Prisoners' 
Labor Union, Inc., 433 U.S. 119, 125-26 (1977); ("Perhaps the 
most obvious of the First Amendment rights that are necessarily 
curtailed by confinement are those associational rights that 
the First Amendment protects outside of prison walls. The con
cept of incarceration itself entails a restriction on the 
freedom of inmates to associate with those outside of the penal 
institution. Equally as o&vious, the inmate's 'status as a 
prisoner' and the operational realities of a prison dictate re
strictions on the associational rights among inmates.") An" 
associational right of confined persons, reflected in this 
section, is that membership by a confined person in a lawful 
organization may not be prohibited. Id. at 128-29 (Rehnquist, 
J.); ide at 138 (Stevens, J., concurrIng). 

Subsection (b), permitting meetings and other organizational 
activity on a nondiscriminatory basis, subject to the require
ments of security and safety and as applied through a least
restrictive means test, is supported by several authorities. 
See, e.g., ABA Joint Comm., § 6.4 and Commentary; Krantz, R. IA-5; 
Nat'l"""'"A'<IVisory Comm'n Correc. Std. 2.15 and Commentary. It is .. 
the standard used in Maine correctional facilities. Me. Dept. 
Mental Health & Correc. Policy 32 (July 29, 1974). But see 
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Knuckles v. Prasse, 302 F. SUppa 1036, 1057 (E.D. Pa. 1969), aff'd, 
435 F.2d 1255 (3d Cir. 1971) (It should not be necessary to "go 
through a catastrophic riot to create a factual record to justify 
their finding that there was in fact a clear and present danger.") 
Subsection (c) permits outside persons and groups who are otherwise 
eligible to visit confined persons under Section 4-115 to enter 
facilities to meet with existing groups within facilities. This pro
vision authorizes, for example, members of Alcoholics Anonymous in 
the confined and free communities to meet together. 

This section does not speak directly to the question of labor 
organizations and, among other things, rights of collective bargain
ing. The Supreme Court recently upheld the authority of a state to 
prohibit collective bargaining and other union activities. Jones v. 
North Carolina Prisoners' Labor Union, Inc., 433 U.S. 119, 125-26 
(1977). The court, fuen, sees no Constitutional barrier to treating 
labor unions differently than other confined-person organizations. 

A fear of strikes and work stoppages is certainly a prime 
motivation for treating unions differently. See Note, Labor Unions 
for Prison Inmates: An Analysis of a Recent PTOposal for the Or ani-
zatlon 0 Inmate La or, 1 Bu a 0 L. Rev. , 3 19 2. But 
such strikes, even without union activity, are a not uncommon oc
currence in correctional facilities. See M. Sobell, On Doing 
Time (1973). Organizational activity, moreover, is not unlque in 
its potential for fomenting disturbances. "There may be fist 
fighting--br killings even--from group therapy sessions, decisions 
of the ba,Beball coach, selections for prison dramas , political 
discussi-ongroups, literary disputations in English classes, etc." 
Butler v. Preiser, 380 F. Supp. 612, 621 (S.D.N.Y. 1974). The 
potential for disturbance, then, must be balanced against the 
potential benefit to be derived from the activity and the First 
Amendment values at stake. 

The states are beginning to be more receptive to confined
person unions as well as the participation by confined persons 
in decision-making processes at a facility. See, e.g., ABA 
Joint Comm., § 6.4 and Commentary. Hinnesota is particularly 
interested, indeed encouraging, labor union participation by 
confined persons in an effort to bring private enterprise, 
and thus competitive wages, to its correctional facilities. See, 
e.g., Letter-from Kenn~th F. Schoen, Comm'r, Minn. Dept. of--
Correc., to J. R. Potuto (Dec. 15, 1976) (on file in Uniform 
Corrections Act Project Office, Un. Neb. Law College, Lincoln, 
Neb.); Letter from Howard G. Fortier, Sec'y-Treas., Minn. Team
sters Jt. Council No. 32 to Stan Wood, Dir. of Private Industry, 
Minn. Dept. o~ Co;rrec. (April 21, 1976) (on file in Uniform 
Corrections Act Project Office, Un. Neb. Law College, Lincoln, 
Neb.). It is estimated that several thousand persons confined 
in Georgia facilities aremembers of labor unions. Letter from 
Frances Furlow, Project Dir., Ga. State Bar Comma on Correc. 
Facilities and Services, to J. R. Potuto (Nov. 3, 1976) (on 
file in Uniform Corrections Act Office, Un. Neb. Law College, 
Lincoln, Neb.). The interest in confined-person employment, 
moreover, is certainly one that is reflected in this Act. 
See Sections 4.801 to 4.816 infra. Ultimately, the question 
of whether to permit full union activity is one of policy. 
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Chief Justice Burger, in discussing the implication of the, 
Court's decision that states may prohibit union activity 
Jones v. North Carolina Prisoners' Labor Union, Inc., 4~3 U.S. 
119 (1977), attempted to clarify that the soundness of a 
particular policy decision is a separate question from what is 
required by the Constitution: 

This is but anothei in a lohg line of cases in 
the federal courts raising questions 'concerning the 
authori ty of the States to reg'ulate and adminl.ster 
matters peculiarly local in riature. Too often there 
is confusion as to what the Court decides in this type 
of case. The issue .here, of course, is not whether 
prisoner "unions" are "good" or ."bad," but rather, 
whether the Federal Constitution prohibits state prison 
officials from deciding to exclude suchorganiz~tions 
of inmates from prison society in th~ir efforts to 
carry out one of the most vexing of all state respons
ibilities--that of operating a penalogical institution. 
In determining that it does not, we do notsuggesf 
that prison officials could not or should not permit 
such inmate organizatio~s, but only that the Constitu
tion does not require them to do so. . . . 

... The federal courts, as we have often noted, 
are not equipped by experience or otherwise to "second 
guess" the decisions of state legislatures and adminis
trators in this sensitive area. . . . 

Id. at 136-37 (Burger, C.J. concurring). 

Encouraging organizational activity in this section is a 
recognition that such activity (1) promotes constructive deci
Sion:'liiaking and,. opportunities to shoulder respons ibi1i ty, 
see,~, Me. iDept. Ment. Health & Correc. Policy 32 
(Ju1y~ 1974), and (2) may also work to relieve tension 
and bring constructive change. See,~, Goodwin v. Oswald, 
462 F.2d 1237, 1246-48 (2d Cir. I972) (Oakes, J., concurring); 
ABA Joint Comm., §' 6.4 end Commentary. ' 

Of course, a confined person may not be coerced into 
joining an organization'. ABA Joint Comm., § 6.4; Krantz, 
R. 1A-5. And, certainly activities of an organization which 
causes a disturbance may be prohibited urider this section. 
See, ~, Me. Dept. Ment. Health & Correc. Policy 32 (July 29, 
I9'74). In weighing the potential for disturbance against both 
the benefits derived from organizational activity and first 
amendment interests, it is believed that a standard of safety 
and security strikes the appropriate balance. 
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1 SECTION 4-126. [Refusing Participation in Treatment 

2 Programs.] 

3 Ca) A confined person has a protected interest 

4 to choose whether to participate in educational, rehabi1i-

5 tative, recreational, or other treatment programs. 

6 (b) Subject to subsection Cd), a confined person 

7 other than a confined offender may choose whether to 

8 undergo a medical examination or treatment. 

9 Cc) A confined offender may be required to undergo 

10 an examination or a course of treatment reasonably believed 

11 to be necessary for preservation of his physical or mental 

12 health or a course of counselling directed at the a11evia-

13 tion of chemical dependency. 

14 Cd) A confined person may be required to undergo 

15 medical examination or course of medical treatment if the 

16 examination or treatment is: 

17 

18 

(1) required by order of a court; 

(2) reasonably believed to be necessary to 

19 detect or treat communicable disease or otherwise to 

20 protect the health of other persons; or 

21 (3) reasonably believed to be necessary in 

22 an emergency fo save the life of the person. 

COMMENT 

This section protects the right of a confined person 
generally to choose whether to participate in programs that 
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benefit him. ~,ABA Joint Comm., § 3.4 and Commentary; 
Nat'l Advisory Comm'n Std. 2.9 and Commentary. The section 
embodies the view that forced rehabilit~tion is rarely pro
ductive. of long-term results. More fundamentally, the section 
represents another expression of a dominant theme in the Act: 
the correctional environment should approximate as closely as 
possible life outside the facility. Permitting a confined per
son to choose to participate affords him the same exercise of 
will as that of a free citizen. This is not, it should be 
emphasized, a denigration of the rehabilitation principle. The 
Act, in. fact, provides ample opportunities and incentives to 
motivate confined persons to better themselves. 

Subsections Cb) through Cd) address specifically the 
special problems created when the treatment program is medical 
in nature. In this type of program, when the life or health of 
the co~fined person or others is involved, a confined person 
may be required to undergo medical treatment under the condi
tions set forth in subsection Cd) and a confined offender may 
be required to undergo treatment as described in subsection 
(c). The language "alleviation of chemical dependency" relates 
to drug or alcohol addiction. It was believed that the nature 
of chemical addiction may interfere with an offender's ability 
to voluntarily choose a treatment program and the state's in
terest is sufficiently important to authorize compulsory 
participation in these treatment programs. 

The term "preservation" in subsection Cc) is employed to 
distinguish between courses of treatment designed to maintain 
a person's health from those that more closely resemble "rehabili-
tation" programs directed at self-improvement. Particularly . 
with mental health programs, the line between treatment to pre
serve and treatment to rehabilitate is not unwavering. Where a 
substantial element of rehabilitation is involved, the per-
son's consent should be obtained before treatment commences. 
Nothing in this Act would prevent the application of procedures 
applicable to al+ citizens regarding compulsory mental health 
programs as an element of involuntary commitment. 

This section does not address the circumstances in which 
a confined person or confined offender may be required to work. 
These issues are addressed in Section 4-808, infra. 
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SECTION 4 -12 7 • [Personal Propertyo] 1 

2 (a) A confined person has a protected interest 

3 in the ownership, possession, and use in his living quarters 

4 or elsewhere of personal property other than contraband 

5 or prohibited material. The director may limit the amount 

6 of property a confined person may possess in a facility at 

7 anyone time to an amount that can be reasonably accommodated 

8 in the space available. The director may provide storage 
) 

9 space in the 'facility for material that would constitrte 

10 a health or safety hazard if stored in a confined person's 

11 living quarters. 

12 (b) The director shall assure that upon final 

13 release, each confined person receives his own personal 

14 property, except contraband, that is under the control of 

15 the department incl,uding his accumulated earnings and 

16 accrued interest thereon. Earnings and interest must be 

17 paid either in a lump sum or otherwise as determined by 

18 the chief executive officer to be in the best interest of 

19 the confined person. At least one-third of his accumulated 

20 earnings must be paid upon release and the entirety must 

21 be paid within 90 days after release. 

COMMENT 

Courts addressing the question of confined-person property 
rights have generally accepted correctional restrictions on the 
possession of property. ~, United States ex reI. Lee v. 

/i 
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Illinois, 343 F.2d 120 (7th Cir. 1965); Gittlemacher v. Prasse, 
428 F.2d 1 (3d Cir. 1970); In re Hal Harrell, 2 Cal. 3d 675, 
470 P.2d 640 (1970). \~heserestrictions have been imposed in 
the interest of health, safety, space limitations, and to dis
courage theft and jealousy among confined persons. While per
mitting restrictions based on health., safety, and available 
space, this iection encourages the possession of personal' 
property. 

The pqssibilities of theft is ever present in the prison 
setting. And, of course, the more property a confined person 
is allowed to possess, the more property is subject to be 
stolen. The intent of the section, however, is that more than 
a general fear of theft would be necessary to prevent a con
fined person from possessing personal property. Potential 
friction among the "haves" and "have-nots," moreover, should 
be lessened as the employment and compensation provisions, see 
Sections 4-801 to 4-815, infra, become a reality. ---

The decision to maximize possession of personal property, 
reflected in subsection (a), derives from a belief that such 
possession will assist a confined person in maintaining a posi
tive self-image. See,~, E. Goffman, Asylums (1961); Krantz, 
R. lD-11 and Commentary ("learning to live on the outside world 
involves learni~g to respect other people's property and to 
maturely handle one's own"). This section encourages the 
possession and use of property consistent with health and safety 
requirements; authority is given to the director to store else
where in the facillty items which, for example, would be a health 
hazard if stored in a confined person's living quarters. 

Subsection (b) allows the director to return the earnings 
of the confined person over a 90-day period. Since the 90 days 
immediately subsequent to release is generally the most diffi
cult period of adjustment, the graduated payment schedule may 
prevent imprudent purchases and may ensure 'some financial base 
for the full period. To the extent that employment opportunities 
are increased under the Act, th.e amounts of money may be consider
ably larger than those currently available to persons released 
from confinement. See D. Glaser, The Effectiveness of a Prison 
and Parole System 4~(l964). 
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PART 2 
CORRECTIONAL MEDIATION 

1 

2 

SECTION 4-201. [Office of Correctional Mediation; 

Correctional Mediator; Appointment.] The office 

3 of correctional mediation is created [as 

4 an independent state agency] [in the state ombudsman's 

5 office] [in the Governor's office]. It consists of the 

6 correctional mediator and other employees. The 

7 Governor shall appoint the correctional mediator after 

8 consultation with the director and representative offenders 

9 and [with the advice and consent of the Legislature, 

10 Senate]. The correctional mediator must have appropriate 

11 training and experience to analyze questions of law, adminis-

12 tration, and public policy. He shall serve a term of [6;4] 

13 years and until his successor is appointed and has qualified. 

14 The Governo.r may remove the correctional mediator only for 

15 disability, neglect of duty, incompetence, or malfeasance 

16 in office. Before removal, the mediator is entitled to a 

17 hearing. 

COMMENT 

Part 2 of Article 4 is designed to provide an independent 
mediator to mediate disputes between correctional administrators 
and persons in their custody. The correctional mediator is 
modeled after the concept of the Swedish ombudsman. He has no 
authority to dictate policy or to formally review administrative 
action. His sole powers are to investigate, mediate, and where 
necessary report to the public. 
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There is growing recognition that a mediator is a valuable 
asset in the correctional context. One survey found that sixty
four major state correctional institutions had some form of 
mediator. McArthur, Inmate Grievance Mechanisms: A Surve 
209 American Prisons, Fe . Pro ., Dec. 1 at . ounts 0 
statewide correctional mediators or ombudsmen range from 8 to 
14. See Center for Correctional Justice, Toward a Measure of 
Justice12-l5 (1975); May, Prison Ombudsmen in America •.. 
They Listen to Both Sides, Corrections, Jan.-Feb. 1975 ~t 45. 
Correctional ombudsmen~ve been established by administrative 
action in Oregon, South Carolina, Ohio, Connecticut, and 
Michigan. Id. In Minnesota and Kansas the correctional ombuds
men are estaolished by legislation. Kan. Stat., § 75-5231 
(Supp. 1976); Minn. Stat. Ann., §§-241.4l-.45 (West 1977). \In 
three other states, Hawaii, Iowa, and Nebraska, statewide 
ombudsmen established by legislation have jurisdiction over 
complaints involving correctional agencies. Haw. R~v. Stat., 
§ 96-ld-5 (1968 & SUppa 1975); Iowa Code Ann., §§ 6016.6 &.9 
(West 1975) ("citizens' aide"); Neb. Rev. Stat., § 81-8,241 to 
8.254 (Reissue 1976) ("Public Counsel"). 

In at least three cases, courts have directed the appoint
ment of an ombudsman as one device to cure unconstitutional 
conditions in correctional facilities. Alberti v. Sheriff of
Harris Co., 406 F. SUppa 649 (S.D. Tex. 1975); Miller v. Carson, 
401 F. SUppa 835 (M.D. Fla. 1975); Hamilton V. Landrieu, 351 
F. SUppa 549 (E.D. La. 1972). 

The provisioris of this Act are in larg{~art modeled 
after ~xisting state statutes but modified to take into account 
specific correctional concerns. Hawaii, Nebraska, and Iowa, 
which give their ombudsmen broad jurisdiction over all state 
agencies, provide forlegislative appointment. Haw. Rev. Stat., 
§ 96.2 (Supp. 1975); Iowa Code Ann., § 6-0lG. 3 (West 1975); 
Neb. Rev. Stat., § 81-8,241 (Reissue 1976). The Minnesota 
Correctional Ombudsman is appointed by the Governor and serves 
at his pleasure. Minn. Stat. Ann., § 241.41 (West SUppa 1977). 
In Kansas, the "ombudsman of correctional institutions" is 
appointed by a 'iCi tizen' s Advisory Board" whose membership is 
appointed by a variety of state officials including the Governor, 
Chief Justice, and legislative leaders. Kan. Stat., § 75-5231 
(Supp. 1976). No detailed provisions for his office are provided. 
A major requirement for effectiveness is to insure the mediator'S 
independence from the correctional agency. The section suggests at 
least three alternative locations for the correctional mediator in 
the organization of state government. In those states with an 
existing statewide ombudsman, the correctional mediator should 
be located in that office. In other states, the office could 
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appropriately reside in the Governor's office or as an indepen
dent state agency. It should not be subject to the authority 
or dependent in any way on the department of corrections. It 
is essential not only that its ind~pendence be preserved but 
that the appearance of objectivity'be retained. 

The statutory qualifications provided for the mediator 
are also found in the Nebraska, Iowa, and Minnesota provisions. 

See generally S. Anderson, ed., Ombudsmen for American 
Government? (1968); T. Fitzharris, The Desirability of a 
Correctional Ombudsman (1973); W.Gellhorn, When Americans 
Complain, (1966); G. Hawkins, The Prison 150-57 (1976); 
Tibbles, Ombudsmen for American Prisons, 48 N. Dak. L. Rev. 
383 (1972). See also ABA Section of Administrative Law,. Model 
Ombudsman Statute-roT State Governments (1974); LEAA, Pre
scriptive Package: Grievance Mechanisms in Correctional 
Institutions 15-19 (1975). 

1 

2 

3 

4 

5 

SECTION 4-202. [Duties of Corre~tional Mediator.] 

The correctional mediator shall: 

(1) administer the office; 

(2) adopt rules for the office; 

(3) appoint, and he may remove in accordance 

6 with law, employees of the office and may delegate to 

7 them appropriate powers and duties; 

8 (4) assure that a member of his staff is 

9 available on a daily basis, except holidays and weekends, 

10 to confined' persons in each facility and periodically 

11 visits all facilities; 

12 (5) assure that a member of his staff is 

13 available on. a daily basis for contact by persons in the 

14 custody of the department~ 
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15 (6) receive and respond to a petition filed by 

16 a person in the custody of the department: 

17 (i) requesting information regarding his 

18 status or the conditions of his confinement or supervision; 

19 (ii) suggesting changes in the policies} 
-' 

20 or practices of the department or its employees; or 

21 (iii) stating a grievance arising out of 

22 an act Or practice of the department, its employees, or 

23 otper persons; 

24 (7) meet periodically with correctional offi-

25 cials, employees, and persons in the custody of the depart-

26 ment to discuss the conduct and improvement of his office; 

27 and 

28 (8) report annually on the administration of 

29 his office to the director, the Governor, and the [Legis la-

30 ture] and make copies avail,~ble to the press and persons in 

31 the custody of the department. 

COMMENT 

This section sets out the duties of the mediator. To be 
effective in relieving tensions and mediating disputes the 
mediator must be available to persons in the custody of the 
department. This is particularly Qmportant with regard to con
fined persons whose own freedom to seek out the mediator is 
circumscribed. It is also important for the mediator or his 
staff to be personally present in correctional-facilities to 
see first hand the conditions that exist and to insur.e that 
confined persons understand and appfeciate the functions of the 
office. 

-.:", .- . ~ .. - . 
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. The section provides that a staff member should be avail
able to confined persons on a daily basis. The statute does not 
require him to be physically present on a daily basis but does 
require him at some point to be physically present in the 
facility. For larger institutions, a full-time staff member 
may be required. For smaller facilities a regular visitation 
schedule should be established. In addition, the provision 
requjres that some mechanism be established to insure that a 
person subject to the actions of the department be able to con
tactl a staff member within 24 hours. Such mechanisms may 
include the telephone, complaint boxes, or other devices that 
would allow confidential communication. These would satisfy, 
if properly regulated" the "available on a daily basis" require-
ment. . 

Th e likely case10ad of the mediator will depend on a 
number of factors, including the nature of the facilities, the 
nature of its residents, and the nature of the correctional 
administration. Also the mediator's own reputation for objec
tivity and independence will determine the extent to which per
sons in the department use him to mediate problems. Information 
on existing correctional ombudsmen is to a large degree anecdotal. 
In its first year of operation the Minnesota Correctional Ombuds
men (at that time established by executive order) processed 1,070 
complaints or one complaint for every five inmates. Annual 
Report of the Ombudsman for Corrections, State of Minnesota 
(1973-74). With 6,000 prisoners, the Minnesota program began 
with 2 full-time staff members but was increased to 7 in the 
second year. It was also reported that the Ohio prison popula
tion was 13,500. ABA Comm'n on Correctional Facilities & 
Services, The Minnesota Correctional Ombudsman (Ombudsman/ 
Grievance Mechanism Profiles No.1). 

1 

2 

3 

SECTION 4 - 203. [Powers of CO;T:rectiona1 Mediator.] 

The correctional mediator may: 

(1) investigate, on a petition or on his own 

4 motion, any administrative act or practice of the depart-

S ment or its employees without regard to whether it is the 

6 final action of the department; 

7 (2) process any request for information directly 

8 or by referring it to the relevant agency or individual; 
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(3) forward, with or without his own evalua-

10 tion, any suggestion from any person for change in the 

11 policies or practices of the department or its employees; 

12 (4) follow up on any request for information 

13 or suggestion for change that has been forwarded or referred 

14 an~request, and he is entitled to receive, a progress 

15 report on the position of the agency regarding a request 

16 for information or suggestion for change; 

17 (5) refer a 'grievance to the appropriate griev-

18 ance committee; 

(6) prescribe: 19 

20 (i) the method by which petitions are to 

21 be written, received, and acted upon; 
~ I' " ., 

22 (ii) the scope and manner of investigation; 

23 and 

24 (iii) the form, frequency, and manner of 

25 distribution of his findings, conclusions, and recommenda-

26 tions; 

27 (7) request, and is entitled to receive from 

28 the department, cooperation, assistance, and information he 

29 considers necessary in discharging his responsibilities; 

30 (8) request and is entitled to receive office 

31 space and equipment in any facility necessary in discharging 

32 his responsibilities; 
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33 (9) inspect the records and documents of the 

34 department; 

35 (10) inspect premises within the department's 

36 control; 

37 (11) visit and confer in private with any per-

38 son in the custody of the department; 

39 (12) administer oaths and receive sworn testi-

40 mony, and 

41 (13) issue a subpoena, enforceable by action in 

42 [an appropriate] court, to compel any person to appear, 

43 give sworn testimony, or produce documentary or other evi-

44 dence relevant to a matter under investigation. A person 

45 required to provide information is entitled to receive the 

46 same fees and travel allowances and to be accorded the same 

47 privileges and immunities as are extended to witnesses in 

48 the courts of this State and he is entitled to have counsel 

49 present while being questioned. 

COMMENT 

This section outlines the powers of the correctional media
tor. It gives him broad investigative powers necessary to carry 
out his functions. The provision is substantially similar to 
Haw. Rev. Stat., § § 96-4 to -10 (1968 & ·Supp. 1975); Iowa Code 
Ann., § 60lG.9 (West 1975); Minn. Stat. Ann., § 241.44 (West 
Supp. 1977); Neb. Rev. Stat., § 81-8,245 (Reis5u.e 1976). Each 
of these states provides subpoena power as well as the power 
to inspect files and documents and visit premises under tke con
t~~l of the agency. ~ee also ABA Model Ombudsman Act, § 11 (1974). 
Slnce the mediator's effectiveness will be evaluated on his 
a&f~ity to informally resolve or avoid disputes, it is unlikely 
~ha~ the subpoena power will be used on an extensive basis. 
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The provlslon relating to witness fees and travel allow
ances in paragraph (13) would not apply to departmental employees 
appearing as part of their official duties. Their duty to coop
erate with the mediator is independently created in paragraph (7). 

1 

2 

3 

4 

5 

6 

of 

the 

the 

the 

SECTION 4-204. [Confidentiality of Files.] 

(a) Unless otherwise privileged,the fact that sources 

information requested by the correctional mediator from 

department are regarded b.y it as confidential or that 

information is restricted does not authorize withholdi~g 

information or its source from the mediator. Whenever 

7 the correctional mediator obtains information that is con-

8 fidentia1 or otherwise restricted, he shall maintain the 

9 confidentiality of the information. Reports or recommenda-

10 tions made on the basis of that information must preserve 

11 confidentiality. 

12 (b) The department shall indicate to the correctional 

13 mediator which information obtained from the department is 

14 regarded by it as confidential or is restricted and the 

15 reason for or source of the confidentiality or restriction. 

16 (c) If a person filing a petition with the correc-

17 tiona1 mediator so requests, the correctional mediator 

18 must not disclose to any person or agency outside his 

19 office the name, identity, or status of the person filing 

20 the petition. 

21 (d) A person outside the office of correctional 

22 mediation may not have access to the files of the office. 
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COMMENT 

The correctional mediator can best perform his mediation 
function if he has access to all information and information he 
collects can be kept confidential. Subsection (a) authorizes 
the mediator to see any unprivileged information held by the 
department, even though the information itself, or the source 
of the information, could not be discloseu to the complainant 
or to any other person. This allows the ~ediator to investi
gate the accuracy of information. However, he is obliged to 
retain the confidentiality, or source, of the information and 
his reports should be so written. The phrase "unless otherwise 
privileged" exempts from disclosure to the mediator material ... 

. such as medical records if the state grants a privilege generally 
to such information. The phrase is not intended to allow the 
department to claim a privilege baseaon exemptions in public 
records statutes which provide for public access to governmental 
information. 

Subsection (c) allows the fact of filing or the identity 
of the person who files a complaint with the mediator to remain 
confidential. This is to insure there will not be subtle pres
sures not to use the mediator. The "status" of the individual 
includes whether he is an employee or prisoner, or what program 
he is in, or other similar information which might indir~ctly 
identify the person filing the complaint. 

Confidentiality provisions vary among those states with 
statutorily established ombudsmen. All except Minnesota have 
some provision providing that the ombudsmen's files are con
fidential. Haw. Rev. Stat., § 96-9(b) (1968) places an obliga
tion on the ombudsman to keep his files secret unless disclosure 
is necessary to carry out his duties. Iowa Code Ann.,q 60lG.8 
(West 1975) makes the files confidential except from the 
Legislature and the Governor. Nebraska, Hawaii, and Iowa have 
provisions comparable to the following: "No proceeding, opinion, 
or expression of the [ombudsman] shall be reviewable in any 
court. Neither the [ombudsman] nor any member of his staff 
shall be required to testify or produce evidence in any judicial 
or administrative proceeding concerning matters within his offi
cial cognizance, except in a proceeding brought to enforce [this 
chapter]." Haw. Rev. Stat., § 96-17 (1968); Iowa Code Ann., 
§ 60lG.20 (West 1975); Neb. Rev. Stat., § 81-8, 253 (Reissue 1976). 
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I 

:2 

SECTION 4- 205. [Handling of Petitions.] 

(a) The correctional mediator may receive and 

3 respond to a petition from any person who requests informa-

4 tion, makes recommendations, or states a grievance regarding 

.5 acts or practices of the depaJ;"tment , its employees, or 

6 other persons. He shall conduct an investigation unless 

7 he concludes that: 

8 (1) the petitioner has available to him a more 

9 appropriate administrative remedy he could reasonably be 

10 expected to use and, if the petitioner is a person in the 

11 custody of the department, the mediator shall assist him 

12 in initiating the other remedy; 

13 (2) the petition relates to a matter outside 

14 his power; 

15 (3) the petitioner's interest is insufficiently 

16 related to the subject matter; 

17 (4) the petition is frivolous or not made ,in 

18 good faith; or 

19 (5) other petitions are more worthy of attention. 

20 (b) The correctional mediator's refusal to investi-

21 gate a petition does not bar him from proceeding on his own 

22 motion to inquire into related matters. 

23 (c) Whenever a petition is filed by a person in 

24 the custody of the department, the correctional mediator 

, " 
" 
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25 shall acknowledge receipt thereof in writing and thereafter 

26 periodically inform him of its status until it is resolved. 

COMMENT 

Subsections (a) and (b) are substantially similar to Neb. 
Rev. Stat., § 81-8,247 (Reissue 1976) and Iowa Code Ann., § 60lG.12 
(West 1975). They give the mediator some control over his own 
workload. Subsection (a) (1) does not require that he force 
persons to exhaust their other remedies if he thinks it advisable 
to become involved. The subsection does authorize the mediator 
to assist the person in taking whatever steps are necessary to 
initiate another procedure, but it does not authorize the mediator 
to "represent" the person in that proceeding. 

Subsection (c) redresses one of themost numerous complaints 
of prisoners and that is that they get no response when they file 
a complaint involving conditions of confinement. The immediacy 
and continuing nature of a prisoner's complaint require that he 
be kept informed of what steps are being taken on his behalf. 

1 SECTION 4- 206. [Recommendations of Correctional M:ediator.] 

2 (a) After considering a petition or conducting an 

3 investigation, the correctional mediator may recommend that 

4 the department: 

5 

6 

7 

8 

9 (b) 

(1) consider a matter further; 

(2) modify or cancel a practice or policy; 

(3) explain more fully a practice or policy; or 

(4) take any other action. 

If the correctional mediator so requests, the 

10 department, within a reasonable time, shall inform him of 

11 the action taken on his recommendations or the reasons 

12 for not complying with them. 
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If the correctional mediator believes that legis-

14 lative action is desirable, he shall inform the [Legislature] 

15 of his views and may recommend statutory change. 

16 (d) The correctional mediator may publish his con-

17 clusions and recommendations by transmitting them to the 

18 Governor, the [state Legislature] or any of its committees, 

19 the press, and others who may be concerned. Before publish-

20 ing a conclusion or recommendation that expressly or impliedly 

21 criticizes an agency or individual, the correctional medi-

22 ator shall consult with that agency or individual and 

23 include with his conclusions and recommendations any state-

24 ment the agency or individual may desire concerning or 

25 explaining the matter involved. 

COMMENT 

This section det~ils the action that can be taken by the 
mediator on a complairit. 'He has no authority to alter a prac
tice or action of the department directly; he can only recommend 
change or modification of existing policy and report to the 
public, the Legislature,or the Governor. The section is sub
stantially similar to the following: Haw. Rev. Stat., §§ .96-12 
to -13 (1968); Iowa Code Ann., §§ 60lG.16-l7 (West 1975); Minn. 
stat. Ann., §§ .241.44-.45 (West Supp. 1977); Neb. Rev. Stat., 
§§ 81-8,249, 8,250 (Reissue 1976). 

Subsection (d) requires that any publication by the media
tor critical of the department or an individual must contain the 
response of the department or individual. This does not prevent 
the mediator from giving press interviews in emergency situa
tions or from stating his conclusions in a temporary way~ith
out the (response. 

Ij 

) f 

/ / 
( 

f/ 
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1 

2 

3 

SECTION 4-207. [Ac:c~ss to Correctional Mediator.] 

A person or ~gency may not: 

(1) adopt any rule or undertake any act or 

4 practice that would adversely affect a person for, or 

5 otherwise discourage or restrict him from filing a petition 

6 with the correctional mediator; 

7 (2) open, read, refuse to forward, or delay 

8 the forwarding of any letter or other correspondence between 

9 a person and the office of correctional mediation; or 

10 (3) impede, intercept, or interfere with the 

11 personal access to or other communication with representa-

12 tives of the office of correctional mediation by a person 

13 in the custody of the department. 

COMMENT 

The extent to which the department has control over per
sons in its custody requires that specific provisions be directed 
at insuring free access to the mediator. This has been recog
nized in those ,states which have general ombudsmen provisions 
by specific provisions dealing with communications from persons 
in custody. Iowa Code Ann.,§ 601G.14 (West 1975) requires 
immediate delivery of mail from prisoners to the "citizens' 
aide" and prohibits opening of this mail by correctional author
ities. Haw. Rev. Stat., § 96-18 (1968) and Minn. Stat. Ann., 
§ 241.44(3) (West Supp. 1977) are similar to the Iowa provision. 
Nebraska, Iowa, and Hawaii also establish penalties for wi11£ul1y 
hindering or obstructing the ombudsman. Haw. Rev. Stat., § 96-1,.9 
(1968); Iowa Code Ann., § 601G.22 (West 1975); Neb. Rev. Stat.,. 
§ 81-8, 254 (Reissue 1976). 

The language "impede, intercept, or inter'fere" in paragraph 
(3) must be read in the context of a prison environment ana would 
not require officials to allow prisoners to see the mediator on 
demand at any hour. The language is designed to prevent conduct 
designed to burden or discourage the filing of complaints or to 
intrude into the' relationship between the mediator and persons in 
custody .. 

:; 
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1 

2 

SECTION 4-301. [Grievance Procedure; Rules.] 

(a) The director shall adopt rules to facilitate 

3 communication between employees of the department and per~ 

4 sons in their custody and to.encourage the informal reso-

5 lution of grievances. The rules must provide at least 

6 the following: 

7 (1) a method for persons in the custody of 

8 the department to communicate in a confidential manner 

9 with the director; 

10 (2) authority for employees informally to 

11 resolve grt~vances; 

12 (3) a requirement that employees who are in 

13 direct contact with persons in the custody of the depart-

14 ment receive training in resolving grievances; and 

15 (4) a method for the periodic explanation 

16 of the policies of the department to persons in its custody • 

17 (b) . The director shall meet periodically with 

18 representative persons in the custody of the department to 

19 develop procedures for resolvi~g grievances. The director 

20 may adopt any procedure for resolving grievances. Those 

21 procedures are in addition to, but do not restrict, .a 

22 person's right to avail himself of the procedures required 

23 by this Act. 
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COMMENT 

The pervasive nature of the regulation of the lives of per
sons in correctional custody inevitably results in misunderstand
ings and complaints. Particularly in correctional facilities, 
the prisoner's feeling of lack of control over his own existence 
and his inability to seek relie'f from perceived grievances in
creases tensions and hostility toward correctional staff. Land
man v. Peyton, 370 F.2d 13S~ 141 (4thCir. 1966), cert. denied, 
385 U.S .. 881 (1967) ("Experience teaches that nothIIlgso provokes 
trouble for the management of a penal institution as a hopeless 
feeling among inmates that they are without opportunity to voice 
grievances or to obtain ~edress for abusive or oppressive treat
ment.") 

Correctional administrators have come to recognize that 
informal and formal grievance procedures should be adopted to 
provide resolution of grievances before they result in violence 
or disruption. In 1973, 2. survey of, over 200 maj or prison 
facilities found that 77 percent had some form.of formal griev
ance mechanism. McArthur, Inmate Grievance Mechanisms: A 
Survey of 209 American Prisons, Fed. Proh., Dec. 1974 at 41. 

This section requires the director to establish informal 
methods of resolving disputes. If line personnel are author
ized and trained to resolve conflict at its initial stages, 
the expense of either formal 'p.rocedures or disruption can be 
avoided. Some correctional officials have estimated that 
85-90 percent of prisoner complaints can be resolved informally. 
Fitzharris, The Desirability of a Correctional Ombudsman 27-28 
(1973). 

Subsection (b) allows the director to establish formal 
grievance procedures in addition to those required by the Act. 
The credibility of any procedure will in large measure deter
mine its effectiveness. And there are a variety of different 
mechanisms that can be employed. 

Two states, Maryland and North Carolina, have established 
by legislation "inmate grievance commissions" that utilize per
sons outside the department to resolve grievances. In Maryland 
the five-member commission is appointed by the Governor with 
the advice of the Secretary of Public Safety and Correctional 
Services. Md. Ann. Code art. 41, § 204F (Supp. 1976). In North 
Carolina the Governor selects the five members from a list of 
10 provided by tlie state bar association. N.C. Gen. Sta~., 
§ 148-101 (Supp. 1975). Under this Act, the correctional medi
ator is designed to provide the independent "external" review 
of correctional pract.ices; the grievance procedure provides an 



,--:,::::;:::::,~ 

'<~'\.. 

'\ 
\\, 

;'SECTION 
SECTION 

internal participatory system. Sectio'ii 4-301(b) allows the 
director to adopt any other procedure in addition to those 
provided by this Act. 
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See generally Cen~er for Correctional Justice, Toward a 
Greater Measure of Justlce (1975); R .. Goldfarb & L. Singer, 
After Conviction (1973); Nat'l Advisory Comm'n Correc. Std. 
2.14; Lesnick, Grievance Procedures in Federal Prisons: 
Practices and Proposals, 123 U. Pa. L. Rev. 1 (1974). 

1 

2 

SECTION 4 -302. [Grievance Committees; Creation.] 

(a) The director shall adopt rules establishing 

3 a procedure for creating grievance committees fOT e.ach 

4 facility or program of supervision and governing their 

5 operation. Consistent with the provisions of this Act, 

6 . the rules creating and governing gr~evance committees may 

7 vary within or between facilities and programs. 

8 (b) Each grievance committee must consist of an 

9 equal number of employees of the department and persons 

10 in the custody of the department. The director shall 

11 adopt rules for the selection of the members of grievance 

12 committees and for resolving an impasse if a grievance com-

13 mittee cannot reach a decision. 

COMMENT 

This section requires the. director to establish a parti
cipatory grievance procedure as one alternative mechanism for 
resolving disputes. The grievance committee::, is composed of 
equal numbers O'f correctional staff and persons in the custody 
of the department. One of the critIcal factors relevant to the 
success. of conflict resolution is the extent to which the process 



312 

SECTION 4-302 

appears to be independent and obj ective. Grievance committees 
comprised solely of correctional personnel bear a he.avy burden 
in retaining credibility. The system here enacted insures that 
all persons in the correctional environment have a stake in 
peacefully resolving disputes. The director is authorized to 
appoint a nonvoting chairman for each committee to facilitate 
its operation. 

New York has established a similar system by legislative 
enactment. N.Y. Correc. Law, § 139 (McKinney Supp. 1976-1977). 
This part of the Act also parallels a procedure used by the 
California Youth Authority. Keating & Kolze, An Inmate 
Grievance Mechanism: From Design to Practice, Fed. Prob., 
Sept. 1975 at 42. Wisconsin also has an inmate participatory 
procedure under which a warden at his option may refer gTiev~ 
ances to an advisory board of two inmates and two staff members. 
LEAA, Grievance Mechanisms in Correctional Institutions 
(Sept. 1975). 

The participatory model required by this and subsequent 
sections may appear to be an unduly burdensome procedure for 
every grievance that might arise in a facility. This proced
ure however is enacted as a last resort mechanism to be ini
ated only when other, more efficient procedures, are unable 
to resolve the grievance. Section 4-30l(b) allows the 
director to establish any other. procedure and Section 4-304(3) 
allows him to require its exhaustion before the procedure 
established in this part may be employed. To the extent the 
director can develop a procedure that retains the credibility 
of both staff and pe_'~sons in custody, resort to the statutory 
mechanism will not be required. 

The section allows the director some flexibility in 
establishing committees. In·some facilities, each cell block 
may need its own committee; in others, one committee for the 
entire facility may be appropriate. 

r.1i.e provision is silent on the method of selecting c.om
mittee members. In some facilities it may be appropriate 
to allow confined persons to elect their own represent~tives; 
in others, the director may find it more advisable to appoint 
members after consultation with inmate groups. 

Equal representation on a committee may lead to an 
impasse. One of the advantages to a participatory model with 
equal representation is it requires the participants to fully 
examine an issue rather than rely on power voting. The process 

. of discussion may result in a compromise satisfying all inter
c:\ests. The director is authorized to provide methods for 

'resolving an impasse. A California program of a s.imilar nature 
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used outside arbitrators trained in conflict resolution who 
would join the committee to assist in working out a compromise. 
The correctional mediator may be an appropriate official to 
perform this function. See Keating & Kolze, An Inmate Grievance~ 
Mechanism: From Desi n to Practice, Fed. Pro., Sept. 1975 at 4s 

out 0 1 e.arl.ngs, t e comm1ttee evenly divided in less than 
8 percent of the cases). 

1 

2 

SECTION 4 -303. [Jurisdiction of Grievance Committees.] 

(a) A gri~vance committee has jurisdiction over 

3 any grievance relating to a policy or practice of the depart-

4 ment, an act or practice of an employee of the department, 

5 or a condition of a facility or program if the grievance is: 

6 

7 

8 

(1) filed by a person or group of persons in 

the custody of the department; 

(2) referred to the committee by the correc-

9 tional mediator; or 

10 (3) referred to the committee by a chief 

11 executive officer. 

12 (b) A grievance committee has jurisdiction over any 

13 grievance relating to an act or practice of a confined per-

14 son if the grievance is filed by an employee of the depart-

15 ment or a confined person. 

16 (c) Unless authorized by the director, a grievance 

17 committee may not review the findings and actions arising 

18 out of an adjudicatory hearing conducted by a disciplinary 

19 hearing officer or a classification committee and result-

20 ing in a decision affecting a specific individual or group 

" 
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21 of individuals. The grievance committee may review 

22 grievances directed at the policies, practices, or proced-
e . 

23 ures of hearing officers or classification committees. 

COMMENT 

Subsection (a) establishes the jurisdiction of the griev
ance committees. They may consider grievances from all members 
of the correctional community. In some instances, persons out-
side the department may have a complaint concerning a depart
mental policy, ~, a relative of a prisoner adversely affected I,; 
by a visiting reguIation. In these cases, the committee would 
not have jurisdiction unless the complaint was referred by the 
chief executive officer or by the prisoner himself. Some com
plaints received from free citizens, ~, complaints about 
work-release policies, may not be appropriately considered by 
the committees, because the relevant interests are not fairly 
represented. 

Subsection (b) is drafted to insure that grievance proced
ures are not used to resolve labor management grievances between 
state employees arid the department. However, with a grievance 
committee consisting of,both staff and confined persons, it 
would be useful to allow a guard or other staff person to file 
a grievance against a confined person. By authorizing use of 
the mechanism to handle complaints of both staff and confined 
person as they relate to each other, both groups may develop 
more support for the procedure. 

Subsection (c) prevents the grievance committee, unless 
authorized by the director, from becoming an appellate board 
for other committees making decisions about individuals. . 
Disciplinary and classification procedures established by this 

. Act have their own appellate process. Although the grievance 
committee may not consider the merits of an individual case, 
it may consider complaints about the general policies or proced
ures of other committees. Thus although the grievance com
mittee could not review a particular prisoner's classification, 
it could review 'general classification policies. The director 
is authorized for.a particular case or.class of cases to use 
the grievance committee as part of the appeal mechanism for 
di$cipline or classificatjon. 
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1 SECTION 4-304. [Procedures of Grievance Committees.] 

2 The director shall adopt rules establishing proced-

3 ures for the resolution of grievances by grievance commit-

4 tees. The procedures must be consistent with the following: 

5 (1) Each person in the custody of the depart-

6 ment has a right to file a grievance with a committee. 

7 (2) The grievance committee shall conduct a 

8 hearing on each complaint not patently frivolous. Each 

9 party to the dispute may present at the hearing information 

10 relating to the merits of the grievance and counter infor-

11 mation offered against him. 

12 (3) The director may require a person to 

13 utilize any other grievance procedure established by the 

14 director pursuant to Section 4-301 as a condition of filing 

15 a grievance with a grievance committee established pursuant to 

16 Section 4-302. If the grievance is not resolved within 15 

17 days, the person may file a grievance pursuant to Section 

18 4-302. 

19 (4) The grievance committee in all cases 

20 shall make written findings of fact and recommendations 

21 within a reasonable time and forward them to the parties 

22 and the chief executive officer of the facility or prog~am 

23 

24 

involved. 

(5) The' chief executiv.e officer of the facil-

25 ity or program shall review the findings of fact and 
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26 recommendations ~nd resolve the matter on the basis of the 

27 committee's findings of fact unless clearly erroneous. If 

28 the chief executive officer does not accept the committee's 

29 recommendations he shall state in \vriting to the committee 

30 and the parties involved his reasons for not doing so. 

COMMENT 

The section authorizes the dire~tor to adopt rules estab
lishing procedures for the grievance committees. The committees 
would be obliged to hold hearings for the taking of evidence. 
The hearing is informal in nature, and the statute does not 
require all of the trappings of an adversarial process. Cross
examination of witnesses is not reqnired although committees 
may authorize it if it is thought useful. The participatory 
nature of the committee itself would seem to reduce the need 
for formal procedures. The direct.or could authorize the use of 
staff or other personsto provide assistance to those filing 
grievances with the committee and could also authorize legal 
assistance although it is not required by the Act. 

The committee need not hold hearings on complaints that 
are patently frivolous. In all cases, even where it refuses 
to hold a hearing, the committee must make findings of facts 
and recommendations which are forwarded to the chief executive 
officer for his decision. Whenever the committee determines 
that a complaint is patently frivolous, it should indicate the 
facts upon which th~t finding is based. 

Paragraph (3) authorizes the director to require exhaus
tion of other established grievance procedures as a prerequi
site to initiation of the statutory procedure. However, the 
other procedure must be capable of resolving the grievance 
within 15 days. The IS-day period would begin upon initia
tion of the alternate procedure. The Nat'l AdvisoTY Comm'n 
Correc. Std. 2.1 (1973) recommended a 30-day limitation on 
exhaustion requirements prior to seeking judicial relief. See 
also ABA Joint Comm., § 8.6 (same). The Federal Bureau of 
Prisons .:procedurerequires an initial staff response within 
15 days (exclusive of weekends) and resolution of the appeal 
in another 30 days. Federal Prison Service, Policy Statements, 
§ 2001. 6 (Feb. 14, 1974). Becalre" the limitation here relates 
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only to the initiation of another administrative remedy and 
not judicial relief the IS-day limit seems appropriate. If 
the procedure retains credibility, exceeding the 15 -day limit 
will not necessarily result in use of the statutory mechanism. 

The purpose of the grievance mechanism is to resolve dis
putes, not to administer the department of corrections. 
Paragraph (5) allows the chief executive officer to ignore 
the recommendations of a grievance committee. The paragraph 
does require that the chief executive officer accept the find- (I, 

ings of fact of the committee unless clearly erroneous and that 
he indicate to the committee and .the parties the reasons for 
his actions if he rejects the committee's advice. 

1 SECTION 4-305. [Appeal from Grievance Committee Decision.] 

2 A person aggrieved by a decision arising out of 

3 grievance procedures may appeal the decision to the 

4 director. The director, on the basis of the entire record 

5 of the matter, shall: 

6 (1) submit the matter to the correctional 

7 mediator for his findings and recommendations; or 

8 (2) affirm or modify the decision of the 

9 chief executive officer. 

COMMENT 

This section establishes an appeal process for the griev~ 
ance procedure. The grievance committee has no power other th&.n 
to recommend action to the chief executive officer. This sec
tion provides an appeal to the director. This approach allows 
the director to remain informed of grievances filtering up 
through the system, provides a somewhat detached review of the 
particular complaint, and retains the final decision-making 
choice within th~ department which ultimately must bear the 
responsibility for it. 
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Paragraph (1) authorizes the director to refer an appeal 
to the correctional mediator if he thinks it might be better 
resolved in that fashion. 

1 SECTION 4 - 306. [Acces s to Grievance Procedures.] 

2 The department and its employees may not adopt any 

3 rule or undertake any act or practice that would adversely 

4 affect a person for, or otherwise discourage or restrict 

5 him from, utilizing a grievance procedure. 

COMMENT 

This section prevents interference by correctional officials 
with the grievance procedures. The section applies both to the 
statutory mechanism and any additional procedure established by 
the director. The language preventing officials from "limiting" 
the use of a grievance procedure is not intended to prevent the 
director from establishing grievance procedures to tailor those 
procedures to particular types of cases. The section applies 
only to prevent conduct limiting use of an established procedure, 
not to prevent fashioning a limited procedure in the first instance. 

1 SECTION 4-307. [Arbitration.] The director may 

2 adopt rules for the arbitration of disputes between the 

3 department and persons in its custody by one or more persons 

4 outside the department. 

COMMENT 

This section authorizes but does not require voluntary arbi
tration of some disputes. Although arbitration has not been exten
sively applied in the correctional context, the idea of bringing in 
a totally outside panel to resolve disputes is not completely with
out precedent. Both Maryland and North Carolina establish by 
statute external grievance commissions. Md. Ann. Code art. 41, j 
204F (Supp. 1976); N.C. Gen. Stat., § 148-101 to -113 (Supp. 1975). 
Neither, however, makesthe recommendations of the commission binding 
on the correction,a1 agency. See lenera11y Coulson

t 
Justice Behind 

Bars: Tiniet'o Arbitrate, 59 1\.'B". • J. 612 (1973). hlS sectlon makes 
submission to arbitration discretionary with the director. 
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ASSIGNMENT, CLASSIFICATION, AND TRANSFER 

SECTION 4 -401. [Immediate Assignment.] 

(a) Whenever a person is .. ordered to confinement in 

3 the custody of the department, the court may: 

4 (1) order the'person to report at a specific 

5 time to the appropriate facility designated by the director 

6 for receiving confined persons; or 

7 (2) order the [sheriff, marshall, bailiff] to 

8 take the person without unnecessary delay to the appropriate 

9 facility designated by the director for receiving confined 

10 persons. 

11 (b) Whenever a person is sentenced to confinement, 

12 he shall be sentenced to the custody of the department and 

13 not to a specific facility. 

COMMENT 

This section requires immediate delivery of persons ordered 
to confinement, except where the judge allows the offender some 
time to adjust matters prior to confinement. The section would 
operate on both sentenced offenders and persons detained awaiting 
trial. -

1 

2 

SECTION 4 - 40 2. [Class ification of Facilities.] 

(a) The director shall classify each facility or 

3 part of a facility as to the level of security it provides 

4 for persons confined therein. In making the classification 
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5 the director shall consider: 

6 (1) the extent of perimeter security at the 

7 facility; 

8 (2) the freedom of movement by confined per-

9 sons within the facility; 

10 

11 

(3) the nature of programs in the facility; and 

(4) the extent of regimentation of confined 

12 persons in the facility. 

COMMENT 

Although the terms "maximum," minimum" and "medium" security 
have become virtually terms of art in the penology profession, 
they are almost nowhere defined by statute, and are only vague 
approximations of specific factual settings. Indeed, a survey 
of representative state statutes resulted in not a single defini
tion of the terms, although several statutes use the terms. More 
commonly, prisoners are classified according to their security 
"need", but the method of ascertaining the proper institution 
is unclear. 

Only slightly better definitions can be found in the 
literature. The ACA Manual, fOT example, describes "typical" 
institutions of each rank, but the differences often appear 
insignificant .. Thus, while minimum security institutions "may 
be composed to a large extent of dormitories . . . supervised 
without an excessive amount of personnel", and mayor may not 
have a fenced enclosure, a medium security facility "will 
normally have a double-fenced enclosure . . . topped with 
barbed wire". The typical maximum security institutions 
"will in some cases be enclosed by a masonry wall from 18 to 
25 feet high, but often a double fence . . . will provide tne 
needed security . . .. A large percentage of the housing 
will be composed of interior cell blocks". Id. at 332-33. 
The not-surprising fact is, as the Nat '1 AdvTIory Comm'n 
has noted, that "any attempt to describe the 'typical' maximum 
security prison [or any other for that matter] is hazardous". 
Id. at 343. 
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The director should consider establishing fixed percent
ages of each type of housing he will tolerate. The ACA Manual, 
for example, estimates that 33 percent of the prison population 
could live in minimum housing without security problems, 50 per
cent in medium, with no more than 15 percent actually requiring 
maximum security. ACA Manual at 332-33. Yet, according to the 
National Advisory Commission in 1972, precisely the opposite 
was the case: 15 percent of the prison population was conffIied 
in minimum housing, 56 percent was in maximum, and over 30 per
cent was in medium. Nat'! Advisory Comm'n Cortec. at 343. 
Even assuming that the American Correctional Association figures 
are somewhat inapposite becaus.e based on a "rehabili tationist" 
philosophy or because of alleged changes in the prison popula
tion, the general figures do not seem impossible to achieve. 

The department of corrections, in time, will obtain author
ity over local "jails," virtually all of which are presently, 
in fact, maximum security institutions. While this control 
opens opportunities for placing prisoners close to home, it could 
also skew the proportion of maximum security institutions oper
ated by the department. 

1 SECTION 4-403. [Temporary Initial Facility Assignment.] 

2 The director shall aaopt rules, governing the temporary 
\1 

3 initial facility assignment of confined persons, to be deter-

4 mined by consideration of the following factors: 

5 

6 and safety; 

7 

8 

(~) the apparent requirements of security 

(2) the availability of space within facilities; 

(3) the desirability of keeping a confined 

9 person in a facility near the area in which he lived before 

10 confinement or to which he is likely to return after 

11 confinement; and 

12 (4) the extent to which his presence is required 

13 in a particular locality. 
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COMMENT 

This prov1s10n governs the initial temporary assignment 
of confined persons to a facility prior to any serious evalua
tion of the person's security risk. This initial decision is 
not governed by procedural rules' for it must be made quickly. 
It is also a critical decision for the safety of the institu
tion, because in many cases little is known about the person when 
the decision is made. Thus, substantial discretion is warranted. 

I 

2 

SECTION 4-404. [Rules for Classification and Assignment.] 

The director shall adopt rules governing the classi-

3 t~cation and assignment ofG:ori:fined persons. The rules 

4 governing classification must: 

5 (1) establish one or more classification com-

6 mittees consisting of not less than 3 members whose back-

7 grounds reflect differing functions and services performed 

8 in facilities; 

9 (2) establish classification guidelines that 

10 indicate on the basis of the following factors the pre sump-

11 tively appropriate security classification for a confined 

12 person: 

13 (i) the present offense or, if a pre-

14 trial detainee, the charged offense; 

15 (ii) the past criminal record; 

. 16 (iii) the past history of behavior or 

17 escape attempts while confined; 

18 (iv) the results of any psychological 

19 or other evaluations; 
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(v) any recommendation made by the sentenc-

21 ing cour~ and 

22 (vi) any other factor relevant to security 

23 classification; , 

24 (3) require that confined persons be classified in 

25 the least restrictive security classification consistent with 

26 the safety of the public or security and safety within a 

27 facility; 

" 28 (4) presumptively classify persons convicted 

29 of misdemeanors in the least restrictive security c1assifi-

30 cation; and 

31 (5) require that the presumptive classification 

32 be adopted unless to do so would jeopardize the safety of 

33 t:he public or the security or safety within a facility. 

COMMENT 

Many writers call the process of "classification", by 
which confined offenders are given a "security rating" and. ' 
assigned to both a facility and, of ten, a job within that facil
ity, the keystone of modern day penology. See ACA Manual at 
35152. See also Sirico, Prisoner ClassificitTon and Administra
tive DecISroilMaking, 50 Tex. L'o Rev. 1229 (1972). Indeed, the 
National Advisory Commission considered it so crucial that it 
devoted an entire chapter solely to classification. Id. at 
197-218. ' 

As currently practiced, classification typically involves 
a determination by a classification committee that should 
be composed of staff members who most represent the diag
nostic, treatment, and security responsibilities of the institu
tion." ACA Manual at 358. Based on the offender's,presentence 
report, as well as a wealth of information gained during exten
sive psychological and learning testing at the facility, the 
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committee will decide which ~ of facility should be used to 
house the prisoner, which facllity of that type should be used, 
and, usually, which job should be assigned to him, if any. 

The announced basis of this entire process, of course, is 
that the proper treatment for each prisoner must be individ
ualized. See United Nations Standard Minimum Rules for the 
Treatment or-Prisoners, § 67 (1955); Warren, Classification 
of Offenders as an Aid to Efficient Manalement and Effective 
reatment, 62 J. Crim. L.C. & P.S. 239 (1 71). As the National 
Advisory Commission noted, however, "Most correctional classi
fication schemes in use today ... would more properly be called 
classification systems for management purposes." Id. at 197. 
Although this Act rejects "individualization" of sentencing 
decisions, at least to the extent that it has been followed 
in the past, see Part III, infra, it retains much of the 
classification process, primarily because of the prison's con
comitant duty to other prisoners to protect them from those 
believed to be truly dangerous. 

. Yet the classification process is still, after 50 years, in its ...embry-
onic stages. The National Advisory Commission declares "'The field of 
corrections does not yet have the knowledge or the techniques to 
answer the first question [what caused the offender to break 
the law?] by other than educated guesswork, and deficiencies 
in correctional resources and initiatives discourage attempts 
to answer the second question [what kinds of help does the 
offender need?] adequ~tely." Id. at 211. 

This chapter of the Act distinguishes between the "security 
rating" of the prisoner, and the facility assignment, a distinc
tion sometimes overlooked in the literature and in practice, 
suggesting that facility assignment should, where possible, 
achieve other goals as well"as effectuate the "security rating" 
determination. The decision of security rating is the most 
important, since it drastically affects the conditions in which 
the prisoner will live, and the relative liberty he will enjoy 
while still confined. Consistent with the Act's method "of con
trolling discretion in serious, yet subjective, dispositions, 
this provision requires the establishment of guidelines for 
classification decisions, with a presumptive classification 
system to be employed. Additionally, the requirement that the 
least drastic security classification be imposed consistent 
with the facts of the individual offender's case will allow 
some consistency to emerge from these decisions. 
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Nothing in this chapter, or in this Act, deals directly 
with the assignment of prisoners to specific jobs, see, e.g., 
Bryan v. Werner, 516 F.2d 233 (3d Cir. 1975); Gardner-v. 
Johnson, 429 F. SUppa 432 (E.D. Mich. 1977); Diamond v. 
Thompson, 364 F. SUppa 659 (M.D. Ala. 1973) (on the expectation 
that the voucher system established in sections 4-701 to 706 
may obviate any need for further regulation). 

This section is in basic harmony with the American Cor
rectional Association's accreditation standards. The ACA 
requires written policies and procedures for classification 
and "maximim involvement of inmates". See ACA Std. 4372 et.~. 
The ACA does not provide for a presumptIVe c1assificationsystem. 

1 

2 

SECTION .4-405. [Classification of Dangerous Persons.) 

.(a) The director shall adopt rules authorizing a 

3 classification committee to classify or reclassify a cob.-

4 fined person as requiring a greater level of security than 

5 that generally provided in a maximum security facility if 

6 the committee, after a hearing, finds a present factual 

7 basis that the person presents a substantial risk to the 

8 safety of another person within the facility. A person so 

9 classified may be assigned to separate more secure housing 

10 wit~in a facility. 

11 (b) A classification committee shall review at 

12 least once every 30 days the necessity to continue the more 

13 secure housing. A person may be continued in more secure 

14 housing under this section only as lonj as necessary 

15 to avoid the risk to other persons. 
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COMMENT 

The hope that prisons will become less dangerous in the 
future cannot be allowed to infringe upon the perceived needs 
of prison officials for authority to confine certain offenders 
more severely. Although this ~;rovision would not allow place
ment in "~oli t~ry c?nfi~em~nt" I it authoriz.es t~e. establishment 
of a "maXl-maXl" unlt wlthln tne most secure facl1:i...;ty so that 
truly dangerous offenders may be removed from theigeneral popu
lation for long periods of time. The need for coritinuous, 
periodic review is stressed by subsection (d). 1 

1 

2 

SECTION 4-406. [Assignment to Facilities.] 

(a) Factors to be considered in assigning a person 

3 to a facility include: 

4 

5 

6 facilities; 

7 

(1) the person's security classification; 

(2) the availability of programs in the 

(3) the location of family or other suppor-

8 tive relationships; 

9 (4) the location in which the person intends 

10 to reside after release; 

11 

12 

13 

14 persons; 

15 

(5) the location of employment opportunities; 

(6) the wishes of the person to be assigned; 

(7) the relationships with oth~:r confined 

(8) any written pretrial agr'eement entered 

16 into by the person and the prosecuting attorney concerning 

17 the facility to which the person would be assigned; 

f 

.. J 
,.-\10..-
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19 court; and 

20 
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(9) any recommendation made by the sentencing 

(10) any other factor established by the 

21 director relevant to the selection of an appropriate facility. 

22 (b) Consistent with his security classification, a 

23 pretrial detainee must be assigned" to the available facility 

24 nearest to the location of his trial unless the detainee 

2S and the court in which his trial will take place agree that 

26 the assignment should belnade under subsection '(a). 

27 (c) Consistent with' his security classification, an 

28 offender sentenced>to a term of continuous confinement of 

29 6 months or less' must be assigned to an available facility 

30 near his place of residence if he has a permanent plafle of 

31 residence in this State unless the offender agrees that 

32 the assignment shomd be made under subsection (a). 

COMMENT 

This prov1s10n enumerates the factors which should govern 
the decision of the classification committee in determining the 
facility to which a prisoner, once having received his security 
rating, should be assigned. Although not specifying the 
weight to be given any individual factor, the provision generally 
structures the decision/, in, a way heretofore not done by statute, 
and only rarely by pris6n regulation. By so doiftg, the provision 
seeks to bring about some uniformity in an area of decision-maki~g 
now often characteriz ed by disparity and uncertainty. " 

Subsection (c) requires a person sentenced to continuous 
confinement for 6 months or less to be assigned to an available 
facility near his place of residence. The section is designed J 
to attempt to preserve family and other community ties, parti
cularly for short-term offenders. In most states, local jails a~e 
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used for persons sentenced to less than 6 months and thus the 
facility utilized is at the location of the offense. For many 
persons this would automatically be nearest his residence. 
Under the Act the department of corrections will eventually 
control all local facilities as well. The section not only 
provides affirmative encouragement to assign to facilities 
in s~ch a way as to be least disruptive of an offender's con
tacts but also serves to place some limitation on the depart
ment's ability to assign and transfer misdemeanants. 

Subsection (c) is limited to persons who reside in the 
state. The problem of short-term offenders confined in a 
state other than their residence varies greatly on geographic 
circumstances. In the Northeast,where states are small, assign
ing a person to a facility near his residence even if in another 
state is appropriate. In the West,where states are larger, it 
may have little effect as td where the non-resident is assigned. 
It is expected that the philosophy of the subsection which 
recognizes the relationship between assignment and community 
ties would govern assignment of non-residents. It is also 
recognized that many states belong to interstate agreements 
that may allow a person to be transferred to his horne state 
for service of his sentence. 

1 

2 

SECTION 4-407. [Separation of Confined Persons.] 

(a) Rules for the assignment of confined persons, to 

3 the extent feasible, must facilitate the separation of; 

4 (1) offenders from confined persons other than 

5 offenders; 

6 (2) violent offenders from confined persons 

7 other than violent offenders; and 

8 

9 (b) 

(3) first offenders from multiple offenders. 

Pretrial detainees, to the extent feasible, 

10 must be assigned to pretrial detention facilities. 

11 (c) Offenders sentenced to a term of continuous 

12 confinement of more than 6 months must be assigned to a 
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13 facility in the division of facility-based services, but 

14 the director may authorize the offender to be transferred 
/ 

15 to serve his last gO. days in a facility in the/division 
\~, . 

16 of jail administration or community-based services if the 

17 offender consents and the transfer will assist his return 

18 to the free community. 

COMMENT 

Although there is much anecdotal material that tends to 
support the notion that mixtures in prison population help to 
alleviate tensions, increase prisoner acceptance of behavior 
norms, and decrease violence,separation of offenders by specific 
class (young-old; first offender-repeater, etc.) is generally 
seen by prison officials as essential to their task. See 
ACA Manual at 214-300 Cf. Nat'l Advisory Comm'n Corre~Stds. 
6.1 and 11.5. This sectIon permits, but does not require, 
separation of groups if the director of corrections finds 
it necessary or desirable. 

1 SECTION 4-408. [Classification and Assignment; 

2 Procedure; Review.] 

3 Ca) A representative of a classification committee, 

4 within 10 days after a confined person arrives at a facil-

5 ity, shall meet with the confined person, explain the 

6 guidelines and factors relating to classification and 

7 assignment, and seek to develop a mutually agreeable security 

8 classification and permanent facility assignment. 

g (b) If an agreement is reached, it must be submitted 

10 to a classification committee for its approval or rejection. 
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11 

12 

13 

14 

15 

16 

17 

18 

(c) If an agreement is not reached or a classifi-

cation committee does not approve the agreement, a confined 

person is entitled to a hearing before a cl~ssification 

committee within 30 days after arrival at a facility for 

the purpose of determining his security classification and 

permanent facility assignment. 

(d) The classification committee shall review at 

least annually with eoch confined person his security 

19 classification and facility assignment unless the 

20 confined person waives the review in writing. An 

21 offender who has served one-sixth of his sentence is 

22 entitled presumptively to a reduction in his s.0curity 

23 classification unless: 

24 (1) the offender is in the least restrictive 

25 security classification; 

26 (2) the offender has committed a serious 

27 disciplinary infraction within the past year; 

28 (3) the offender has a history of violent 

29 behavior or escape attempts while confined; or 

30 (4) there are other exceptional circumstances 

31 that would make the teduction unreasonable. 

32 (e) A confined person who contests the decision by 

33 the classification committee in its annual review of his 

34 security classification and facility assignment is entitled 

35 to a hearing before a classification.committee within 30 

36 days after the annual review. 
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COMMENT 

Most classification processes today are informal, seeking 
to stress the "collaborative" prison envisioned by the President's 
Crime Commission Report of 1967. President's Comm'n on Law 
Enforcement and Administration of Justice, Task Force Report: 
Corrections 47 (1967). See ACA Manual at 353; Krantz, R. 11-5; 
Nat'l Advisory Comm' n Correc. Std. 2013; ABA Joint Comm., § 3.5. 
This section retains that informality, specifically providing for 
a "pre-hearing" procedure by which the prisoner and the classifi
cation committee may reach an accommodation on both the security 
rating and the facility assignment. Obviously, if such an agree
ment can be reached, it can both avoid the necessity of a hearing 
and begin the correctional process on a sound footing. As 
Krantz declares, "Adjustment to the institutional setting can 
only occur if the new inmate receives accurate information about 
the prison community he is entering ~ Any viable classi
fication process must be based in large measure on the involve
ment of the inmate concerned in his program." Id. at 8, 97. 

The provision for annual review of the security classifi
cation is compatible·with present prison practice. The provi
sion of presumptive "downgrading" of a security rating is inno
vative, and suggests that the absence of serious misbehavior 
in the prison should be the prime criterion by which reclassi
fication should be gauged. See ACA Std. 4376 (annual review). 
The "downgrading" provision is triggered when an offender has 
served one-sixth of his sentence, and would apply only to those 
who have avoided disciplina.ry offenses. With the good time 
reduction available, the provision practically begins after the 
offender has reduced his sentence by one-third. 

1 

2 

SECTION 4-409. [Furloughs.] 

(a) The director shall adopt rules governing the 

3 granting of furloughs of not more than 14 days duration 

4 to confined persons for any of the following purposes: 

5 (1) to visit a close relative or friend who 

6 is seriously ill or to attend the funeral of a close rela-

7 tive or friend; 
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8 (2) to obtain medical, psychiatric, psychol-

9 ogica1, or other treatment; 

10 (3) to appear in court as a party or a witness; 

11 (4) to make preliminary contacts for emp1oy-

12 ment, admission to an educational institution, or partici-

13 pation in any similar activity; 

14 (5) to secure a residence for release or make 

15 any other preparation for release; 

16 (6) to visit family or friends; 

17 (7) to make arrangements for the care and 

18 custody of a child; 

19 (8) to appear before any group whose purpose 

20 is to obtain a better understanding of crime or corrections, 

21 including appearances on television or radio; and 

22 (,9) any other purpose the director determines 

23 to be in the personvs and the public's interest. 

24 (b) The chief executive officer of a facility, con-

25 sistent with the rules of the department, shall determine 

26 whether a confined person is to be accompanied on furlough 

27 by an employee of the department. 

28 (c) The chief execu~ive officer shall provide each 

29 person with a written explanation of the conditions of his 

30 furlough. 
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1 SECTION 4-410. [Rules for Granting Furloughs.] 

2 (a) An aPP,ropriate classification committee may 

3 consider any confined person for a furlough. 

4 (b) The classification committee shall afford the 

5 confined person an opportunity to appear before the committee 

6 and present pertinent information to assist the committee. 

7 (c) In determining whether to grant a furlough.the 

8 committee shall consider the wishes of the confined person 

9 and whether: 

10 (1) the person has violated a condition of a 

11 previous furlough; 

12 (2) the person has a recent history of vic'.ation 

13 of rules of other conditional release programs; 

14 (3) the person has ~ recent history of viola-

15 tion of rules of a facility; and 

16 (4) release of the person would be in his 

17 interest and the public interest. 

18 (d) The grant or denial of a furlough may not be 

19 used as a reward or punishment for participation or failure 

20 to participate in educational, training, or other treatment 

21 programs within a facility>, 

22 (e) If the committee denies a furlough, it shall 

23 provide the person with a written explanation of the reasons 

24 for its action. 

1\ 
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25 (f) A confined person on request is entitled to be 
r 

26 considered for a furlough when he has completed one-third 

27 of his sentence and once every 60 days when he has less 

28 than 6 months left in confinement. 

COMMENT 

Most correctional authorities would agree that "[t]he fur
lough system is far superior to the institutional arrangement· 
[fOI family visiting]". Nat'l Advisory Comm'n at 68; President's 
Comm'n on Law Enforcement at 176-177. Indeed, most states now 
provide power in the director of corrections or some other author
ity, to "expand" the jurisdiction of the prisoner's confinement 
to encompass furlough-type arrangements. See,~, Ill. Ann. 
Stat. ch. 38, § 1003-11-1 (Smith-Hurd 1973) (language parelleling 
that of this provision); N.Y. Correc. Law, § 113 (McKinney Supp. 
1976-1977); 18 U.S.C., § 4082(c) (1970 & Supp. III 1973). These 
provisions do not generally specify, however, as Section 4-410 
does, the various factors that may be considered in implement
ing such a furlough program. By establishing, once again, 
specific, written critetia by which the furlough decision is 
to be made, the Act seeks t6 avoid decisions made according 
to unknown, and possibly inconsistent, standards. The drafters 
consider the opportunity to participate in a furlough program 
~s an important one and seek to protect it by requiring some 
~odicum of due process before a furlough is denied. 

Many current state statutes, particularly those concerned 
with work release furlough programs, or pre-release furloughs, 
limit eligibility to those reasonably near the culmination of 
their terms. Although the director may wish to consider such 
a limitation, the statute itself does not prohibit other pris
oners from participating in those programs because the benefits 
are potentially very high and the risks, given a sound basis 
for the program, are relatively low. 

By providing for an "automatic" furlough consideration, 
the Act seeks to insulate furlough programs from the inevit
able public pressure, which arises whenever an individual pris
oner, on furlough or some other kind of release, commits a new, 
often sensational crime, resulting in the entire shut-down of 
a furlough program for weeks or months. With a strong legis
lative ~tatement that furlough programs are sufficiently help
ful as to deserve legislative protection, that pressure 
.may be overcome. The "one-third of his sentence 
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requirement in subsection Cf) means that with good time reduc
tions, the section applies to those offenders who have one-third of 
their sentence left to serve. 

1 

2 

SECTrON 4-411. [Protective Confinement; Conditions.] 

(a) Whenever the safety of a confined person is in 

3 jeopardy, the chief executive officer shall, if feasible, 

4 order reasonable arrangements other than protective con: 

5 finement to secure safety. Unless other reasonable 

6 arrangements are made, a confined person ~~t be placed 

7 in more secure confinement for his own protection at his 

8 own request, and may be so placed on the order of the chief 

9 executive officer. A person in protective confinement may 

10 not be denied any protected interests or privileges to which 

11 he would have been entitled in less secure confinement 

12 unless essential to assure his protection. 

13 (b) A person may not be kept in protective confine-

14 ment. Eor more than 30 days unless a classification committee, 

15 after a hearing, finds that the person prefers to remain 

16 in protective confinement or: 

17 (1) the person is in danger of serious bodily 

18 harm from other persons; 

19 (2) there is no other facility, within or outside 

2\ the jurisdiction, to which the person can be transferred 

21 in which he WRuid be in less danger; and 

o 
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22 

23 

(3) the state has a particular interest in 

the person's safety which overrides his desire to leave 

24 protective confinement. 

25 (c) The classification committee shall revie* the 

26 necessity for involuntary protective confinement at least 

.27 every 30 days. 

COMMENT 

Prisons are dangerous societies. Informants, and prisoners 
particularly vulnerable to assault for other reasons, may feel 
compelled to seek isolation from the prison population for their. 
own protection. Several courts have held that this "service" " 
requires the prisoner to cede all those privileges and rights 
they are removed from persons who are in administrative segre
gation because of misbehavior. See,~, Sweet v. South 
Carolina Dep't of Corrections, 5~F.~54 (4th Cir. 1975). 
Contra, Little v. Walker, 552 F.2d 193 (7th Cir. 1977) appeal 
pending. This is unfair; if the prison cannot assure protection 
other than by isolated confinement, the onus of that failure 
should not fall upon the vulnerable prisoner. Preferably~ the 
priso~er should be transferred to another facility in which he 
will not be threatened in the general population. See Note, 
A Prisoner's Ri ht to a Protective Transfer from State to 
Feaer9 r1son, In. L.J. 14 19 . I t 1S 1S not possible, 
the pj'ison should establish protective custody without depriving 
the p#isoner of other rights or privileg~s. 

1 SECTION 4 - 412. [Clas sifica tion Committees; Hearing 

2 Procedures.] 

3 (a) The director shall adopt rules establishing . 

4 hearing procedures for classification committees. The rules 

5 must be consistent with the following: 

1\ 
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6 (1) A confined person has, but may waive in 

7 writing, the right to, 

8 (i) written notice at least·7 days before 

9 the hearing of the contemplated action and the facts on 

10 which it is based; 

11 (ii) subj ect to the limitations of section 

12 4-122(c), examine at least 3 days before the hearing all 

13 information in the committee's possession to be considered 

14 at the hearing; 

15 (iii) legal assistance in preparing for 

16 the hearing and in contest~ng a material fact upon which 

17 classification is likely to be based other than a fact 

18 determined by a court at the trial of the offense or 

19 necessarily found as part of the conviction; 

20 (iv) present r~levant evidence and cross-

21 examine persons giving adverse evidence. 

22 (2) The classification committee must, 

23 (i) preserve, in transcribable form, a 

24 record of the hearing, which must be retained until the 

25 time for appeal has expired or the appeal has been con-

26 

27 

cluded; and 

(ii) inform the confined person in writing 

28 of its decision and the reasons therefor. 

29 (b) This section :cbes not require· a per~.on to apPt:f'ar 

30 or be examined or information to be disclosed if a 
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31 

32 

33 

classification committee makes a written factual finding 
I 

that to do so would subject a person to a substantial risk 

of physical harm. 

COMMENT 

The courts are currently divided on the question of whether 
either',initial classification or reclassification requires a hear
ing., This is also true with regard to some transfers, compare, 
Wakinekona v. Doi, 421 F. Supp. 83 (D. Haw. 1976) (hearing 
required for interstate transfer) and Jones v. Manson, 393 F. 
Supp. 1016 (D. Conn. 1975), with McKinnon v. Patterson, 425 F. 
Supp. 383 (S.D.N.Y. 1976) an~terson v. Davis, 421 F. Supp. 
1220 (E.D. Va. 1976) (no hearing required). Since Meachum v. 
Fano, 427 U.S. 215 (1976) and Montanye v. Haymes, 427 U.S. 236 
(1976)'the cases holdlling that no hearing is required have mul
tiplied, except where state regulations create an expectation of 
a hearing. See,~, Four Unnamed Plaintiffs v. Hall, 424 F. , 
Supp. 357 (D~ass. 1976) rev'd ~ curiam, 550 F.2d 1291 (1st 
Cir. 1977); Lavine v. Wrignr;-423 F. Supp. 357 (D. Utah 1976). Be
cause such a justifiable expectation cannot arise merely from 
the practice of prison officials, however, see Curry-Bey v. 
Jackson, 422 F. Supp; 926 (D.D.C. 1976), thrs-section estab
lishes such an expectation, in light of the severe changes in 
prison conditions which may attend a classification decision. 

Another series of decisions requiring hearings prior to 
classification as a "special offender" in the federal system 
may also be apposite. See Holmes v. United States Bd. of 
Parole, 541 F.2d 1243 (1tfi Cir. 1976); Cardaropoli v. Norton, 
523 F.2d 990 (2d Cir. 1975). 

Recognizing the severe impact that such a decision may 
have upon a prisoner, the provision basically analogizes those 
hearings to major discipliIlary hearings. One conspicuous 
alteration, hpwever, is that the prisoner is entitled to legal 
assistance only before and not necessarily during the hearing 
itself. Moreover, the legal assistance may be provided by a 
paralegal, rather than by a .licensed attorney. See Krantz, 
R. II-5. --

The specifications here, like those in the disciplinary 
section, go beyond what current law now requires. Neverthe
less, the Act's concern with unwarranted and unreviewable 
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d · t' ,. h h . h h d £} .. d . . 1scre lon, w et er 1n t e an s o~sentenc1ng JU ges or pr1son 
officials, sugg~o$,t~$, the rationale rf0:y(-,,\&~e expansion of prisoner 
rights in this/area\ For further difscU:s'sion, see Sections 3-101 

• / " ii' If to -207, 1nfra. ~ ~ 

1 

2 

;i~( 
,( • )1 

SECTION 4-413. [Classification Decisions; Appeal.] 

(a) A confined person ~ay appeal any decision of 

3 the committee to the chief executive officer, who shall 

4 decide the appeal within 7 days'. 
. 

5· (b) The affected person may appeal to the director, 

6 who shall decide the appeal within 30 days. 

7 (c) Failure by the appropriate officer to act 

8 within the time provided entitles the confined person to 

9 treat the failure as an- adverse decision. 

10 (d) A confined person is entitled to judical review 

11 of a decision to reclassify him to a more restrictive 

12 classification, transfer him from his pe-rmanent facility 

13 assignment, or classify him as requiring a greater level 

14 of security than that generally provided in a maximum 

15 security facility. 

COMMENT 

Consistent with the Act's view of classification as a 
crucial decision in the life of the prisoner, review of that 
decisiorr;' including judicial review of some decision~, is pro
vided in this section. The review is limited in scope as pro
vided in Section 1-104 and does not allow the court to substi
tute his judgment for that of the classification committee. 

II 
'I 
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2 

3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SECTION 4-414. [Change in Status.] 

(a) A confined person may not be reclassified to a 

more restrictive classification unless: 

(1) he has committed a disciplinary infraction 

resulting in confinement in his own living quarters, 

placement in .separate housing for. more than 10 days, loss 

of privileges for more than 40 days, or loss of good time; 

(2) he is conv1cted of a new offense; 

(3) his status changes from a pretrial detainee 

to an offender; 

(4) new information becomes available that would 

have affected his initial classification and. its relevance 

to his classification is not outweighed by his conduct in 

the facility since the initial classification; or 

(5) he consents to the classification. 

(b) A confined person may not be transferred to 

another facility unles~: 

(1) he is subject to reclassification pursuant 

to subsection (a); 

(2) his transfer is necessary to allow him to 

receive special medical, psychological, psychiatric, or 

other similar treatment; 

(3) his space in the facility would be more 

constructively utilized by another confined person and his 

transfer to another facility woul~ not result in a 
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26 substantially more onerous assignment; 

27 (4) his transfer is necessary to allow him to 

28 return to a general population setting from protective con-

29 finement; 

30 (5) the facility or part of a facility to which 

31 he is assigned is closed or its population is being reduced; 

32 or 

33 

34 (c) 

(6) he consents to the transfer. 

Whenever a confined person is reclassified or 

35 transferred without his consent pursuant to this section, 

36 he is entitled to a hearing before a classification 

37 committee. 

38 (d) Whenever a confined person is reclassified or 

39 transferred so as to affect adversely the conditions of his 

40 confinement, a classification committee shall review his 

41 classification and facility assignment wi thin 6 month.s. 

COMMENT 

The Supreme Court has clearly indicated that prisoners 
are entitl~q to a due process hearing before being 4isciplined 
for specifi9 1;lehavior. Wolff v. McDonnell, 418 U.S. 539 
(1974). lJ;l note 19 of the Wolff opinion, the court ~xpanded 
its notioI\S of due process by declaring that whenever there 
was a n~ajor change in the conditions of confinement," due 
process was required. The lower court~ split on whether clas
sification or reclassification involved such a "change in the 
conditions of confinement." Some courts, concerned with the 
lack of process by which initial classifications w'ere made, 
required due precess wherever there was something ~'unique" 
or "special" about the classification. See,~, Lokey v. 
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Richardson, 527 F.2d 949 (9th Cir. 1975), vacated, 427 U.S. 
902 (1976); Cardaropoli v. Norton, 523 F.2~0IT2d Cir. 1975). 
Cf: Daigle v. Hall, 387 F. Supp. 652 (D. Mass. 1975); Morris v. 
Travisono, 310 F. Supp. 857 (D.R.I. 1970). Other courts dis
ag~eed, holding that Wolff was inapplicable, and repeating the 
pre-Wolff view that c;lassification of inmates and job assign
ments were matters of internal prison administration which the 
courts were reluctant to review. See,~, Young v. Wainwright, 
449 F.2d 338 (5th Cir. 1971); Hanvey v.-pfllto, 441 F.2d 1154 
(3d Cir. 1971). 

Similarly, the courts split on whe\ther re-classification, 
which clearly involved a potential change in me conditions of 
confinement, warranted due process protections. Graham v. 
State Dep't of' Correction, 392 F. Supp. 1262 (W.D.N.C. 1975); 
Jones v. Manson, 393 F. Supp. 1016 (D. Conn. 1975); Davenport v. 
Howard, 398 F. Supp. 376 (E.D. Va. 1974) aff'd, 520 F.2d 940 
(4th Cir. 1975); Jordan v. Keve, 387 F. Supp. 765 (D. Del. 
1974). These courts stressed that movement from a minimum 
or medium security prison to a maximum security institution 
entailed substantial curtailment of movement and freedoms, 
often meant disruption of a prisoner's established patterns 
and programs, and could be based on inaccurate information. 
The possibility that reclassification was being used as an 
artifice to avoid the Wolff requirements was also suggested. 
On the polar side of the ledger were those courts who simply 
repeated that classification was a singularly unique, subjec
tive, determination into which courts should not wade. Rossen v. 
Weatherholte, 405 F. Supp. 48 (W.D. Va. 1975). 

Wbile the lower courts were still wrestling with this 
division, the Supreme Court decided a disciplinary case, and 
two "transfer" cases. Baxter v. Palmigiano, 425 U.S. 308 
(1976); Meachum v. Fano, 427 U.S. 215 (1976); Montanye v. 
Haymes, 427 U.S. 236 (1976). The opinions appeared to retreat 
from the concept that every major "change in condf'tions tl 

requires due process, and relied more heavily on the noti.on 
that only if the state creates an expectation interest is due 
process required. Cf. Walker v. Hughes, 558 F.2d 1247, (prison 
policy statements created liberty interest) (6th Cir. 1977); 
L~vine v. Wright~ 423 F. Supp. 3?7 (prison rules and regula
t10ns created expectation) (D. Utah, 1976). 

The reaction to Montanye and Meachum has been mixed. 
Several courts have held that the two cases make Wolff -- and 
due process -- totally inapplicable to the classification 
process. See, e.g., Cooper v. Riddle, 540 F.2d 731 (4th Cir. 
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1976); Franklin v. Fortner, 541 F.2d 494 (5th Cir. 1976); 
Peterson v. Davis, 421 F. Supp. 1220 (E.D. Va. 1976). Other 
courts have applied Wolff to reclassification processes, or 
initial clas.sification, at least in "exceptional" circum
stances. See, ~J Holmes v. United States Bd. of Parole, 
541 F.2d 12'4'3 (~Cir. 1976); Persico v. United States Dep't 
of Justice, 426 F. Supp. 1013 (E.D. Ill. 1977). Still others 
have found liberty interests created by rules. Walker v. 
Hughes, 558 F.2d 1247, (6th Cir. 1977); Four Unnamed Plaintiffs 
v. Hall, 424 F. Supp. 357 (D; Mass. 1976) (justifiable ~xpecta
tion of non-transference created by state statute and prison 
regulations), rev'd per curiam, 550 F.2d 1291 (1st Cir. 1977); 
Wakinekona v. Doi, 421 F. Supp. 83 (D. Haw. 1976) (State ' 
Correction regulation created right to a hearing before 
impartial board pTeceding transfer to mainland). 

Confronted with this division in authority, the Act 
provides some protection, specified in Section 4-412, before 
classification or transfer decisions may be implemented. 
The reason is simple: the impact upon a prisoner of a down
grading, a transfer to another institution, or both, may be 
severe. Aside from the inherent need for fairness in those 
situations, it .is simply non-productive to cause the prisoner 
to feel that he is being unfairly treated. While the hearing 
provided in section 4-412 is not el;aborate, and d.oes not com
port with what the Supreme Court has otherwise called the 
"minimum" of due process, Goldberg v. Kelly, 397 U.S. 254 
(1970), it does.estab1ish at least a base of protection for 
the prisoner and for the prison. 

To the extent, however, that a prisoner has already 
::;feceived one hearing, on discipline, prosecution, etc., this 
provision would allow file' review; there is obviously no 
need for duplication of a hearing at which the same, or 
greater, rights were afforded the prisoner. 

1 

2 

SECTION 4-415. [Mentally III Confined Persons;, Conunitment.] 

(a) Whenever the chief executive officer believes 

3 that a cdnfined person may be mentally ill or mentally 

4 retarded, as defined in [The Mental Health Code], and in 

5 need of treatment that cannot be provided b)~;r the department, 
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6 he shall commence civil commitment proceedings in the 

7 [appropriate court] under [the Mental Health Code] to 

8 transfer the prisoner to [a facility to be designated by 

9 the Department of Mental Health] . 

10 (b) The sentence of a person so transferred con-

11 tinues to run, and he remains eligible for credit for good 

12 behavior under this Act" 

13 (c) If a person so transferred is released pursuant 

14 to [the Mental Health Code] before expiration of his sen-

15 tence, he shall be returned to the department to complete 

16 service of his sentence. 

COMMENT 

Prisoners who become mentally ill after conviction and 
incarceration are placed, as a rule, in a separate facility 
for mentally ill persons, run either by the department of 
corrections (e.g., New York, California, Indiana) or the 
department of mental health (e.g., Michigan, Illinois, Alaska). 
Although the placement, in the:tarmer case, is not "civil 
commitment)" and clearly ends at the terminal date of sentence, 
it still carries with it a sufficient stigma to justify some 
rudiments of due process. See Schuster v. Herold, 410 F.2d 
1071 (2d Cir. 1969), cert. ae:nied, 396 U.S. 847 (1969); 
Matthews v. Hardy, 42OF.-2d 607 (D.C. Cir. 1969) cert. denied, 
397 U.S. 1010 (1970). In the latter situation, m~state 
statutes make clear that jurisdiction remains in the department 
of corrections, and confinement in the mental hospital past the 
terminal sentence date is allowed only upon further proceedings. 
See, e.g., Cal. Penal Code, § 2685 (West 1970); Colo. Rev. 
Stat.;-r27-23-l0l(2) (1973); Ind. Code Ann., § 16-14-8-5 (Burns 
1971); Mich. Compo Laws. Ann., § 330.2006(3) (West Supp. 1977-78); 
Neb. Rev. Stat., § 83-180 (Reissue 1976). 

If an offender is to be transferred to the jurisdiction 
of the department of mental health for the period necessary to 
treat the illness, the normal processes for civil commitment 
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should be followed. Although at least two states [Mich. Compo 
Laws Ann., § 330.2000 (West Supp. 1977-78); N.Y. Correc. Law, 
§ 408 (McKinney 1968)] provide for administrative procedures 
prior to the filing of a commitment petition, this provision 
does not adopt that approach, instead leaving the sole deter
mination in the hands of the appropriate court. See,~, 
Colo. Rev. Stat., § 27-23-101(3) (Supp. 1976); Ill. Ann. 
Stat. ch. 38, § 1003-8-4 (Smith-Hurd 1973). 

Al though most states now appear to credit time spen.\~ /In 
a mental institution toward completion of the initial criminal 
sentence, some still preclude the earning of good time. See, 
e.g., Tex. Code Crim. Proc. Ann. art. 46.01(8) (Vernon Supp. 
I976-l977). There is no apparent reason for this distinction 
and this section adopts the majority view. Moreover, the 
rights and privileges otherwise present in this Act, for 
example, access to legal services; should not be lost because 
of a transfer to a mental institution; indeed, those institu
tions should have such programs of their own. In the event 
that this is not the case, however, this section makes clear 
that the transfer effects no alteration of the offender's pro
tections. 

1 SECTION 4-416. [Persons Subject to Foreign Laws.] 

2 (a) [With the approval of the Governor,] the 

3 director, consistent with the terms of any applicable 

4 international agreement, may accept custody of a resident 

5 of this State convicted of an offense under the laws of 

6 a foreign country and may rele!lse to the custody of a 

7 foreign country a national of that country convicted of an 

8 offense under the laws of this State. 

9 (b) Whenever a resident of this State convicted 

10 under the laws of a foreign country is received into the 

11 custody of the department, he is subject to the provisions 
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12 of this Act except to the extent they are inconsistent 

13 with an express provision of the international agreement 

14 authorizing his transfer or of any agreement entered 

IS into pursuant thereto. 

~iI 
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2 

3 

SECTION 4-501. [Disciplinary Rules.] 

(a) The director shall adopt rules governing the 

conduct of confined persons. Subject to the approval of 

4 the director, each chief executive officer may adopt sup-

S p1ementary rules pertaining to his facility. A violation 

6 of any of these rules constitutes a disciplinary infraction 

7 for which a confined person may be punished pursuant to 

8 this Part. 

9 

10 

(b) 

11 regulated; 

12 

The rules must: 

(1) define with particularity the conduct 

(2) establish the maximum punishment for each 

13 infraction proportionate to the seriousness of the infrac-

14 tion; 

15 (3) establish, on the basis of the seriousness 

16 of the infraction and the past history of similar infrac-

17 tions committed by confined persons, the presumptive 

18 punishment to be imposed; and 

19 (4) require that the presumptive punishment be 

20 imposed by a hearing officer unless he states in writing 

21 the reasons for imposing a different· punishment. 
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COMMENT 

The two major methods of control and security within a prison 
system are (1) disciplinary sanctions and (2) classification and 
reclassification, each of which may result in transfer to another 
institution. Unlike the latter decisions, which are theoretically 
based primarily upon a prisoner's entire record, disciplinary de
cisions should be predicated exclusively on the basis of a parti
cular incident. Thus, the fact-finding process in discipline 
decisions is significantly different th~n that involved in 
classification hearings. Because of this difference, different 
procedures and protection are necessary, and limitations upon 
information which can be utilized are critical. Similarly, since 
specific factual allegations involving a specific incident are 
the sine qua non for disciplinary decisions, procedures for such 
fact-finding may more closely parallel those in the free society. 

The area of prison discipline has probably been more liti
gated than any other; the law, however, is still unclear in many 
respects. Thus, the provisions in significant part go beyond 
what current decisional law requires, but in many instances para
llel current correctional practice. 

A recent commentator on prison practice has declared: 

"Our system of jurisprudence assumes that the 
criminal law should give fair warning of prohibited 
conduct, restrict the imposition of arbitrary power, 
and be fundamentally fair. To achieve these ends, 
we insist that the criminal law be written in clear 
and unambiguous terms, with proscribed conduct clearly 
and unambiguously defined, so that potential wrong
doers are able to determine precisely what conduct 
is prohibited and what the penalties are for viola
tion; and that in each case the prescribed penalty 
should bear some relationship to the seriousness 
of the offense . . . . 

" .... The traditional modes of response to 
prison misconduct stand in marked contrast to our 
approach to the criminal law outside prison. ~ather 
than attempt to carefully delineate proscribed pri
son behavior, correctional administrators adopt 
one of two equally ineffective responses. Either 
they fail to define any proscribed conduct, and 
hence make institutional sanctions dependent on the 
whims and prejudices of correctional personnel, 
or they prohibit all modes of behavior and in ef
fect create the same risks of imposition of arbi
traryaction." 
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L. Orland, Prisons: Houses of Darkness 152-53 (1975). 

Scrutiny of present prison regul~tions demonstrates the ac
curacy of Professor Orland's charges. Thus, many prison regula
tions proscribe such acts as "insubordination," "engaging in 
conversation with other prisoners," or, in at least one instance, 
"vicious eyeballing." See ABA Joint Comm. at 444. Even the 
United States Bureau of Prison Regulations, which in many res
pects form the model for the provisions in this part, stilb . 
prohibit "refusing to obey an order of any staff member," "using 
a.busi ve or obscene language," "insolence towards a staff member" 
and "being unsanitary ;"Jr untidy." U.S. Dept. 6f Justice, U.S. 
Bureau of Prisons, Policy Statement No. 7400.5~ ~ 6(f) (July 7, 
1975). 

Similarly, the concept of proportionality, even when arti
culated in the regulations, see id., § 11 (b) (2), is not fully 
implemented. Thus, for example,lTnited States Bureau of Prisons 
Policy Statement does not list spE::~ific ranges of punishments 
for specific offen.ses, providing ins,tead that "The lnsti tution . 
Discipline Committee shall have avai/lable a broad 'range of sanc
tions and dispositions (for each offense)." ld~, § 9 (d). 
Indeed, a 1974 study of prison disciplinary procedures discovered 
that only 25 percent 6f responding prisons provided rules which 
had specific sanctions for specific offenses. American Bar 
Association, Resource Center on Correctional Law and Legal Ser
vices, Survey of Prison Disciplinary Practices and Proced~res 
With an Analysis of the Impact of Wolff v. McDonnell (1974). 
Yet all recent studies have recommended, and in some cases 
promulgated, such schedules of sanctions available for prison 
infractions. ?ee, e.g., ABA Joint Comm., ~ 3.1; Krantz, R. ~V 
A-I to A-9; L. Orland, Prisons: Houses of Darkness, Append1x D 
(1975). As enunciated by Professor Orland, the concept of pro: 
portionality is deeply imbedded in our criminal law. See, e.g., 
Weems v. UnitE:d States, 217 U.S. 349 (1910); Wright v. McMann-, 
460 F.2d 126 (2d Cir. 1972) cert denied, 409 ~.S. 885 (1972). 
While some prison systems have moved in this direction, adopting 
a "major/minor" rule infraction differentiation, see, e.g., 
United States Department of Justice, United States Bureau of 
Prisons, Poli.cy Statement No. 7400.5D supra, the preferred model, 
envisioned by this provision of the Act, is that offenses should 
be arranged into discrete "classes" with relatively fixed penalties 
for the class. . 

The provision requires, consistent with the approach 
taken in other parts of the Act, that the schedule indicate 
the "'presumptive" 'sanction t-o be" imposed' for a speciffc-i-uie 
violation, and that deviations from that presumptive sanc .. 
tion be allowed only if accompanied by the written reasons 
of the hearing officer. 
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This section is in basic harmony with the position of the 
American Correctional Association Commission on Accreditation 
ACA Std. 4310-39. Standards 4310-11 require a rulebook that 
defines offenses and the range of penalties. The ACA does 
not adopt a "presumptive penalty" system, but such a system 
would be consistent with the accreditation standards. 

1 

2 

SECTION 4-502. [Punishments for Disciplinary Infractions.] 

(a) Punishments that may be imposed for a discipli-

3 n~ry infraction are: 

4 (1) confinement in living quarters for not 

5 more than 30 days or placement in separate housing for not 

6 more than 90 days; 

7 (2) loss of privileges for not more than 

8 l20.days; 

9 (3) restrictions on the realization of the 

10 protected interest in physical exercise or use of personal 

11 property for not more than 120 days; 

12 (4) forfeiture or withholding of good time 

13 reductions pursuant to this section; 

14 

15 

(5) fines in an amount not exceedini $lbO; and 

(6) restitution ,to the department or to an in-

16 jured person in an amount not exceeding $100 for personal 
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17 injury or property damage or loss caused by the infraction. 

18 (b) This section does not authorize, either alone or 

19 as an incident of another punishment: 

20 (1) restrictions on the realization of protected 

21 interests other than physical exercise or us~ of personal 

22 property; 

23 (2) restriction on physical exercise to less 

24 than 7 hours per week; 

25 (3) isolation from oral communication with other 

26 confined persons for more than 16 hours per day, but a per-

27 son may be isolated in an eme'rgency for not more than 24 con-

28 secutive hours if necessary; 

29 (4) deprivations of cosmetic c,r hygienic imple-

30 ments, clothing appropriate to the season~ or regular diet. 

31 (c) Rules authorizing the forfeiture of accumulated good-

32 time reductions or the withholding of future good-time re-

33 ductions as a punishment for disciplinary infractions must be 

34 consistent with the following: 

35 (1) the forfeiture or withholding of good time 

36 reductions may be imp00ed only if, 

37 (i) the disciplinary infraction involves 

38 conduct that is a felony or seriously j eopardLf:6:S the safety 

39 of the public or security or safety within the facility; or 

40 (ii) less severe measures have been imposed 

41 frequently and recently on the confined person for discipli-

42 nary infractions. 
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43 (2) The director may not authorize hearing 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

officers to impose a forfeiture or withholding of good-time 

reductions of more than 90 days for a disciplinary infraction. 

The director may adopt rules specifying particularly aggrava-

ted infractions or circumstances for which a hearing officer 

may recommend, and the director may impose, a forfeiture or 

withholding in excess of 90 days but not to exceed 2 years 

or one-fourth of the confined person's sentence, whichever 

is less. The director may not delegate this authority. 

(3) Notwithstanding the provisions of subsec

tion (c)(2), one-fourth of any accumulated good-time 

reductions vests and is not subject to forfeiture. 

(d) Cumulative punishments may not be imposed for 2 

or more infractions committed as part of a single course of 

conduct. 

(e) The fact that a punishment is available or im-

posed pursuant to this section does not prevent the imposi-

ti6n of applicable civil or criminal penalties or remedies 

authorized by law. 

COMMENT 

This section enumerates the potential sanctions for violation 
of prison rules. Most penalties now enforced in most prisons are 
included; excluded are, principally, corporal punishment and "soli~ 
tary confinement." While solitary has been the most persistently 
inflicted punishment in the past, see, e.g., Jacob, Prison Disci
~line and Inmate Rights, 5 Harv. Civ. Lib. Civ. Rts. L. Rev. 227, 

34 (1970), its use seems to have diminished in recent years, 
even if one adds certain types of "administrative segregation". 
In light of the ambiguous evidence as to whether such confinement 
inflicts long-lasting ~sycho1ogica1 damage, e.g., Sostre v. McGinnis, 

,442 F.2d 178 (2d Cir. 1971) cert. denied 404~. 1049 (1972), and 
the evidence that it has at times caused or' facilitated mental 
breakdown,_ LaReau v. McDougall, 473 F.2d 974 (2d Cir. 1972), the 
punishment seems unnecessary and excessive. Yet abolishing "soli-

, 
/ 
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tary confiri~ment" is immensely difficult, since it has often been 
renamed in prison systems: "adjustment center," "mediatation room," I! 

or "private! quarters." Subsection (b) (3) is an attempt to gene-
rali~e the proscribed situation. 

The retained rights in subsection (b) (2) are certainly un
extraordinary except perhaps for physical recreation. Several 
courts have found that lack of recreation, both because of its 
physical debilitation and its mental impositions, violates the 
Eighth Amendment. See, e.g., Sinclair v. Henderson, 331 F. Supp. 
1123 (E.D. La. 1971); Krist v. Smith, 309 F. Supp. 497 (S.D. Ga. 
1970) aff'd 439 F.2d 146 (5th Cir. 1971); Glenn v. Wilkinson, 309 
F. Supp. 411 (W.D. Mo. 1970). 

Subsection (a) (6) allows the Committee to order restitution' 
in minor cases, but would effectively require the prison, or an in
jured prisoner, to seek normal civil relief where the amount of 
restitution'or compensation sought is not insignificant. 

Virtually every state provides for the granting, and the re
vocation of "good time." See Hand and Singer, sentencin~ Computa
tion Laws and Practices, 10 Crim. L. Bull. 318 (1974). eneral1y, 
revocation is totally within tre hands of prison administrators. 
Nevertheless, there is a broad diversity of opinion as to whether 
the threa.t of revocation is an important control device in the 
prison, ranging from those who consider the power "essential" to 
those who believe it a nuisance which makes prison management much 
more difficult. Arguably, of course, such a loss, which effectively 
increases the duration of incarceration, should be imposed only by 
a court; that view, however, has been rejected by the courts, and 
is not adopted here. Although the Supreme Court has implicitly 
upheld the 'right to revoke good time, see Wolff v. McDonnell, 418 
U.S. 539 (1974), it has also made clear that it is the harshest 
sanction possible for prison discipline,) circumscribing its impo
sition with substantial due process safeguards. 

The section, therefore, allows revocation of "good time" but, 
in accord with the Committee's concern that neither of these 
measures be used indiscriminately to replace the triiditiona1 dis
cretion of parole and thereby undermine the determinate sentencing 
approach adopted in the Act, limitations upon the offenses for which 
the sanction may' be imposed are expressly stated. 

The sanction is generally limited to 90 days, in accord with 
ABA Joint Comm.,s 3.2(a) (v), b~t, in contrast to those standards, 
allows revocation of up to two years' liberty in exceptional cases. 
This is consisten~ with most practice today, although some systems 
appear to have greater limitations. Thus, for example, the federal 
prison system permits "forfeiture" only of good time accumulated 
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"at the time of the offense for which forfeiture action is taken." 
U.S. Dept. of Justice, U.S. Bureau of Prisons, Policy Statement 
No. r7400.5D, ~ 9(d) (5) (July 7, 1975) so that in some instances 
the amount su~ject to forfeiture under the Act is greater than 
that allowed in that system. Because the loss of good time is 
such a severe sanction, however, and particularly because the 
loss of large amounts of good time is equivalent to a freshly im
posed sentence, the provision requires that the director personally 
approve any withholding of good time in excess of 90 days. 

Subsection (d) is geared to the problem of "over-charging," 
a difficulty familiar to criminal law generally. See Blockburger 
v. United States, 284 U.S. 299 (1931); Gore v. United States 357 
U.S. 386 (1958). Cf. Model Penal Code Sentencing Standards,~~ 3.4, 
3.5, 5.2; Model Sentencing Act,~~ 19-2; Nati'l Advisory Comm. Correc. 
Std. 5.6. 

1 

2 

SECTION 4-503. [Dissemination of Disciplinary Rules.] 

(a) The director shall publish annually a written 

3 rulebook containing the current rules establishing discipli-

4 nary infractions and their maximum and presumptive punishments. 

5 The director shall assure that each of the following are given 

6 a copy of the most recent rulebook: 

7 (1) each employee of the department and each 

8 confined person on the effective date of this Act; 

9 (2) each new confined person upon admission to 

10 a facility; and 

11 (3) each new employee at the outset of his em-

12 ployment. 

13 (b) The director shall assure that employees and con-

14 fined persons are kept currently informed of changes in the 

15 rules. The director shall either: 

16 (1) distribute a written copy of changes in the 

17 rules to each employee ~r confined person; or 
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18 (2) post a written copy of-rule changes in the 

19 facility in a location readily accessible to employees and 

20 confined persons and generally used for distributi~g infor-

21 mation to them. 

22 (c) Rules shall be translated into any language that 

23 is the sole language understood by a significant number of 

24 confined persons. 

25 (d) Failure to give a reasonable notice of a rule 

26 establishing a disciplinary infraction is a defense to a 

27 charge of violation of the rule. unless the conduct prohibited 

28 is also a criminal offense or actual knowledge of the rule by 

29 the confined person is proved by a preponderance of the evi-

30 dence. 
II, 

31 (e) The director may adopt methods in addition to 

32 written publication to assist employees and confined persons 

33 in understanding the rules establishing disciplinary infrac-

34 tions. Special efforts shall be taken orally to inform illit-

3S erate persons of the substance of the rules. 

COMMENT 

ACA Std. 4~11 requires distribution of a rulebook. 
ABA Joint Cornrn., ~ 3.1. 

See also 

J/ 
1 

2 

SECTION 4-504. [Admiihistrative Punishments.] The 

director shall adopt rules gover1\ingthe imposition 
" 

3 of administrative punishment by a~thorizing designated employ~ 

4 ees to allow a confined person charged with specified minor 
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5 disciplinary infractions to accept a loss of privileges of 

6 not more than 10 days rather than be tried by a disciplinary 

7 hearing officer. Acceptance of that punishment terminates 

8 any further proceeding upon the charge. 

COMMENT 

Informal resolution of minor misbehavior, preferably without 
any disciplinary infra~tion charge at all, is obviously desirable 
in any institution. Se\G. U.S. Dept. of Justice, U.S. Bureau of 
Prisons, Policy Statement No. 7400.5D, S 7(a) (July 7, 1975). Where 
a small sanction is permissible, however, it is still better, for 
both the prison and the prisoner, to achieve accommodation rather 
than resort to the hearing mechanism. See Nat'l Advisory Comm. 
Correc. Std. 2 .. 12. Accord, L. Orland, P"rrsons: Houses of Darkness 
197 (1975). Abuses of this power, either in terms of consistent 
overcharging, or by allOl'ling "favored" prisoners to violate regu
lations, is a danger, however, and the limitation on the severity 
of the sanction may avert some of these pitfalls. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

'13 

SECTION 4-505. [Disciplinary Hearing Officers.] 

(a) The Attorney General shall appoint and train dis

ciplinary hearing officers and assign them to facilities on 

a rotating basis. The Attorney General may remove a hearing 

officer in accordance with law and for good cause. Before 

removal, a hearing officer is entitled to a hearing. 

(b) A hearing officer is an employee of the Attorney 

General and not of the department. The director shall pro

vide hearing officers with adequate space and equipment in 

each facility. 

(c) A hearing officer shall conduct disciplinary 

hearings on all charges of disciplinary infractions against 

confined persons except those who accept administrative pun-
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15 (d) A hearing officer may administer oaths. 

COMMENT 

One of the fundamental precepts of due process is the right 
to an impartial tribuna~. In Re Murchison, 349 U.S. 133 (1955); 
Wong Yang Sung v. McGrath, 339 U.S. 33 (1950). In Wolff v., McDonnell, 
418 U.W. 539 (1974), the Supreme Court held that prison ofr~cials, 
although directly involved in the daily life of the prison, could 
act as impartial triers in prison disciplinary hearings provided, 
of course, that the person actually bringing the charges, or one 
who had investigated the charges, did not personally sit on the 
tribunal. 

It does not impugn the motives or capabilities of prison of
ficers, however, to suggest that the more prudent, and much fairer, 
process would be to involve persons whose loyalty is not necessarily 
to the institution itself. See Collins v. Hancock, 354 F. Supp. 1253 
(D.N.H. 1973); Batchelder v~eary, No. C-7l-20l7 (N.D. Cal. April 
16, 1973). Even the most extraordinarily objective person would' 
find it difficult to retain total impartiality in a setting in which 
he was directly involved with a person bringing the charges. 

To implement the concept of an impartial tribunal, this pro
vision requires that all hearings be conducted by a person appointed 
by an outside agency, responsible only to that agency. It is con
sistent wit~ the requirement that the officer or board be "impartial", 
Nat'i. Advisory Comm. Correc.,s 2.12, and the American Bar Associa
tion standard requiring th~t at least "major'! rule violations be 
heard "by one or more impartial persons not directly involved in the 
prison setting or employed by correctional authorities." ABA Joint 
Comm., § 3.2. See also Krantz, at 160-62 (s~ggesting that members of 
local churches, civic organizations and other such groups would be 
valuable resources for impartial hearers). But this provision goes 
beyond any of these, and recommends a specific method of achieving 
this impartiality. Cf. ACA Std. 4326 (impartial officer or panel 'of 
officers). 

Many states already provide such impartial hearing' officers 
in specific circumstances, ~, Alaska Stat.,§ 44.62.350 (1959); 
Mo. Ann. Stat., S 161.252 (Vernon 1965). At least one state has es
tablished a separate agency, the Office of Administ-rative Hearings, 
which hires and trains all hearing officers for all\\state agencies, 
and assigns them on an as-needed basis. Cal. Gov't1tode,§§ 11370.3, 
11502 (1961, as amended 19711.,-,. Al though these officers do not cur
rently hear prison discip1imirY'··c:::;.ses, there is no apparent reason 
why that executive agency should be treated differently. 

II 

(, 
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The provision here places authority in the Attorney General's 
office, but a general statutory office such as that in California 
would be a viable alternative. In any event, the hiring and dis
charge of these officers should not be in the hands of the Department 
of Corrections. 

Other than this change, the wording is adopted from the fed
eral Administrative Procedure Act, 5 U.S.C., ~s 3105, 7521, 5362 (1976). 
There is no inconsistency with the Model State Administrative Pro
cedure Act (1970), which does not address this question directly. 
Several states, including New Jersey, are not experimenting with such 
programs in prisons. See Avant v. Clifford, 69 N.J. 496, 341 A.2d 
629 (1975). 

1 SECTION 4 - 506. [Disciplinary Charg~s ~ Ini tia.tion; 

2 Prosecutiun.] 

3 (a) The director shall adopt rules governing the ini-

4 tiation and prosecution of disciplinary charges. The rules 

5 must establish: 

6 (1) a method for filing charges alleg-

7 ing that a confined person has committed a disciplinary infrac-

8 tion; 

9 (2) the manner in which charges are 

10 to be investigated and require that whenever a confined per-

Il son files charges against another confined person the person 

12 filing the charges is notified of the outcome of the investi-

13 gation; 

14 (3) procedures for The prosecution of 

15 charges and authorize ~ismissal of charges wi~haut prosecution 

16 if appropriat~; and 

11 (4) a procedure for the development 

18 and filing of a repor~ that contains, 

19 (i) the names of the person filing or investi-
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21 (ii) the time, date, place, and nature of 

22 the infraction alleged to have been committed including the 

23 facts and circumstances surrounding the alleged infraction 

24 and the names of persons present. 

25 (b) A confined person charged with a disciplinary in-

26 fraction is entitled to receive, at least 72 hours before a 

27 hearing on the alleged infraction: 

28 (1) a copy of the report of the investigation 

29 of the charges; 

21 

22 

23 ing; and 

(2) the text of the rule violated; 

(3) a notice of the time and place of the hear-

24 (4) a notice of the maximum and presumptive pun-

25 ishment established for the alleged i'dfraction. 

26 ec) A confined person charged with an infraction is 

27 entitled to a hearing noclater than 15 days after the report 

28 is filed with the hearing officer unless the person charged 

29 or the chief executive officer demonstrates to the hearing 

30 officer good cause for further delay. 

31 (d) Hearings on charges against a person who is con-

32 fined in his living quarters or placed in separate housing 

33 before the hearing must be given prioritY'. 

34 ee) This section does not require the disclosure to 

35 a confined person of information that a hearing officer de-

36 termines, if disclosed, would subject another person to a 
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37 substantial risk of physical harm. 

COMMENT 

This provls1on establishes procedures for initiating the 
disciplinary process. The provisions as to time frames, particularly 
the 72-hour period between the time the prisoner receives notice and 
the time of the hearing are consistent with both case law and other 
recommendations. See Wolff v. McDonnell, 418 U.S. 539 (1974) (at 
least 24 hours required for prepartion); ABA Joint Camm., ~ 3.2 (hear
ing within 72 hours of receiving the charge); Krantz rule V-3 (three 
to five days after receipt of charge); U.S. Dept. of Justice, U.S. 
Bureau of Prisons, Policy Statement No. 7400.5D, S 9(c) (1) (July 7, 
1975) (hearing no less than 24 hours after receipt of charge). 

Becau.se there may be some delay between the filing of the. charge and 
the hearing, Section 4-509 allows confinement of persons pending cer
tain serious charges. Thus, subsection (d) gives these persons prio
rity in the hearing order, as they are already suffering substan
tial curtailment of their liberty. Accord, Krantz, rule V-3. 

The section is in conformity with ACA Stds 4317, 4318, 4327 i
i 

and 4328. The ACA Standards require a disciplinary hearing within 
7 days,whereas the Act provides 15 days. 

1 

2 

3 

/ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

SECTION 4 - 507. [Disciplinary Hearings; Procedure.] 

(a) At the disciplinary hearing the person charg~d 

is entitled to: 

(1) appear and give evidence; 

(2) present witnesses, but the hearing officer 

may exclude a witness for good cause; 

(3) examine any witness and call and examine 

the employee of the facility who brought or investigated the 

charge or who has information about the incident; and 

(4) immunity from the use of his testimony or 

any evidence derived 'therefrom in any other proceeding in 
, 

which he elects to exercise his rights against self-incrimi-

nation except in a prosecution foL' perjury arising out of 

," 
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(b) A person may not be confined in his own' living 

quarters for more than 10 days, placed in separate housing 

for more than 10 days, deprived of privileges for more than 

40 days, restricted in the realization of protected in-

terests for more than 40 days, or deprived of good time . , 
unless in addition to the rights enumerated in subsection 

(a), he is accorded the right: 

(1) except as provided in subsection (c), to 

confront and cross-examine any person giving adverse infor~ 

matlon; and 

(2) to representation by an employee of the of-

fice of correctional legal services, or by retained counsel. 

(c) This section does not require a person to appear 

or be examined if the hearing officer makes a written factual 

finding that to do so would subject a person to a substantial 

risk of physical harm. If the hearing officer allows a per-

sdh to forego appearance or examination and information the 

person has prov:ided will be used against the person charged 

with an infraction, the hearing officer shall meet with the 

person giving adverse information and give the person charged 

a summary of the factual basis of his testimony. 

(d) The hearing officer must preserve in a trans

scribable form a record of the hearing, which must be re-

tained until the time for appeal has expired or the appeal 

has been concluded. 



362 

SECTION 4-507 

39 (e) A confined person may not be found guilty of a 

40 disciplinary infraction unless his guilt is established by 

41 a preponderance of the evidence in the record. If the hear-

42 :ing officer finds the person guilty, he shall inform Lne per-

43 son in writing of his findings of fact, and, if he does not 

44 impose the presumptive punishment, the factual basis and 

45 reasons for the punishment imposed. 

COMMENT 

That prisoners are constitutionally entitled to some proce
dural due process protection before at least some sanctions may be 
imposed upon them is now clear. In Wolff v. McDonnell, 418 U.S. 
539, 555-56 (1974), the Court unanimously declared that "there is 
no iron curtain drawn between the Constitution and the prisons of 
this country." The Court then proceeded to hold that, before a 
prisoner could be sent to solitary confinement or deprived of good 
time (or otherwise subjected to a major "change in the conditions 
of confinelilent" 418 U.S. at 571 n.19. See commentary to Section 4-412 
supra), he was en;ti tIed to wii tten notice, and to present at the 
hearing his version of the facts underlying the charge. The Court 
was divided, however, on whether other rights generally associated 
with what the Court had previously called minimum due process, see 
Goldberg v. Kelley, 397 U.S. 254 (1970), applied in a prison diS:
ciplinary setting, the majority holding that the right to call 
wi tllesses, the right to. cross-examine adverse witnesses, the right 
to appeal, and the right to counsel were not "at this time" required 
by the Constitution. Nevertheless, the majority admonished prison 
officials that the decision "is not graven in stone." Moreover, 
although the majority held that the rights were not required by the 
Constitution, in each or-the discussions on the separate issues, the 
Court clearly expressed the view that the procedural protection 
should be given "unless" there was some specific reason of security 
to forego it in a particular instance. Id. at 563-72. 

Both the commentators and the national studies have disagreed 
over the precise lprocedures that should be considered as part of the 
basic due proc~s.::; enunciated in Wolff. Thus, the ABA Joint Comm., 
§ 3.2, provides for written notice j Miranda-type warnings, legal 
assistance, a written decision and appeal in "major" disciplinary 
hearings; this list is supplemented by the right to cross-examine 
any uerson except, as provided here as well, when that witness's life 

, 

". 
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might be endangered (the "danger" exception). See 'Wolff v. McDonnell 
418 U.S. 539 (1974) ("suggesting" that same liner:-· Cf. Krantz, 
rules V-3 to V-9, (providing for notice, a tap,e recoraing of the pro
ceedings, cross examination (again, with the "I,aanger" exception), 
representation by a law studerit (or, in major hearings, an attorney), 
and review by the superintendent). L. Orland, Prisons: Houses of 
Darkness 197-200 (1975) would require notice, substitute counsel, 
cross-examinat~on, written reasons, and appeal. 

Current practices are somewhat less. liberal, but are still 
in basic accord. Illinois, for example, provides by statute the 
right to a hearing, the right to present evidence, the right on the 
part of the hearing officer to call any relevant witnesses, and a 
written statement of the reasons for sustaining the charge. Ill. 
Ann. Stat.)s 1003-8-7 (Smith-Hurd 19). The federal system, by 
regulation, provides for written notice, the right to staff repre
sentation, the'calling of witnesses (again, with the "danger" excep
tion), a record of the proceedings,. and a statement of the reasons 
for the sanctions imposed. U.S. Dept. of Justice, U~·S. Bureau of 
Prisons, Policy Statement No. 7400.SD, S 9(c) (July T, 1975). These 
rules also allow the hearing officer to exclude the prisoner from 
deliberations "and where institutional security would be jeopardized," 
but also provide that reasons for such latter exclusion "must be 
well documented in the record." Id., ~ 9(c) (5). 

One of the most volatile questions has been whether prisoners 
are entitled to representation at disciplinary hear~~.s and, if so. 
by whom. In Baxter v. Palmigiano, 425 U.W. 308 (1916), a divided 
Supreme Court held that the Constitution does not require the presence 
of appointed counsel. Counsel substitutes, however~ may be present 
if allowed by prison regulation, such as those enunciated in U.S. 
Dept. of Justice, U.S. Bureau of Prisons, Policy Statement No. 7400.5D 
(July 7, 1975). 

In 1974, a survey conducted prior to the Wolff decision found 
that 37 percent of the prison systems allowed representation by 
counsel, and 89 percent allowed substitute counsel. ABA Resource 
Center on Correctional Law, Survey of Prison Disciplinary Practices 
and Procedures 11 (1974). The lower courts have been divided ort 
this issue both before and after Baxter, however, sometimes holding 
that in cases where felony charges may result, counsel must bp. allowed. 
See Frankos v. LaVallee, 535 F.2d 1346 (2d Cir. 1976), cert; denied 
~29 ~.S. 9~8 (1977) .. Contra-, Clardy v. Levi, 54~ F.2d .,.1.241 (9t~ C~r. 
1976); Enr1ques v. M1tchell, 533 F.2d 275 (5th C1r. 19~). McG1nn1s 
v. Stevens, 543 P.2d l22i (Alaska 1975). One court, while recog-
ning that there was no right to counsel, has nevertheless required 
the appointment of an "effective spokesman" who would take the 
initiative in presenting a defense for an inmate \~ho was psycholo- . 
gically incapable of representing himself. United States ex reI. 
Ross v. Warden, 423 F. Supp. 443 (E.D. Ill. 1977) . 

. -'. 
I ,-,~ \ 
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Subsection (b) (2), therefore, goes beyond present law in 
providing legal representation. In most instances, however, this 
service will be performed by the office of correctional legal 
services, see Section 2-601 supra, and will, therefore, not be a 
burden on tne department of correction's budget. Other concerns 
about the presence of attorneys in such crucial proceedings, such as 
an increase in hearing time, or an elevation in acrimony, can be 
handled by the hearing officer, who is independent of the depart
ment. ' See generally ABA Resource Center on Correctional Law and 
'Legal Services, Survey of Prison Disciplinary Practices and Pro
cedures (1974); Alper, Due Process Behind Bars, 49 Fla. B.J. 240 
(1975); Schupack, Process Due Prisoners: Wolff v. McDonnell, 54 
Neb. L. Rev. 724 (1975); Sorenson, Due Process at In-Prison Disci
~linary Proceedings, 50 Chi.-Kent L. Rev. 498 (1973); Special 
roject, Behind Closed Doors: An Em irical In uir Into the Nature 

of Prison D1sc1al1ne in eorg1a, 8 a. L. Rev. 919 1974; Note, 
Fourteenth Amen ment and Prisons: A New Look at Due Process for 
Prisoners, 26 Hastings L.J. 1277 (1975). 

A second much mooted question is whether prisoner-defen
dants should be able to cross examine both other inmates and guards. 
It is often suggested that prisoner cross examination of accusing 
officers would breed disrespect for the officer by the prisoner. 
This is not persuasive. Fairness to a prisoner prior to a major 
change in conditi()ns of confinement must outweigh whatev'er possible 
effect would occu:r in the prisoner's attitude. Moreover, even 
prior to Wolff, 64 percent of all prison systems allowed the inmate 
to confront the adverse witness and 57 percent allowed cross-exami
nation. ABA Resource Center on Correctional Law and Legal Services 
Survey of Prison Disciplinary Practices and Procedures 11 (1974). 
Moreover, it has been argued with equal vigor that failure to allow 
the prisoner to confront his chief accuser will lead to greatera 

feelings of hostility and disrespect than would cross-examination. 
See, e:g., ~acob, Prison Disci,line and Inmate Rights,S Harv. Civ. 
RtS.-C1V. L1b. L. Rev. 227 (19 0). 

Where the life of a prisoner informant may be endangered, 
however, a different resolution of the balance is called for; the 
provision t~us fo~lows current practice of allowing the evidence to 
be considered in the absence of the prisoner. In such situations, 
however, the hearing officer must examine the witness to resolve 
the issue of his credibility. Cf. Birzon ex rei. Satz v. King, 469 
F.Zd 1241 (2d Cir. 1972). 

The section also requires limited use immunity if the pri
soner testifies. This is somewhat in conflict with the Baxter de
cision which specifically held that a prisoner's silence could be 
used against him in a disciplinary proceeding, even though his 
silence was motivated by the presence of a possible criminal prose
cution. The Court did note, however, that if testimony were com
ielled at the ~i~ciplinary proceeding, use imm~nity s~ould apply. 
axter v. Palnll.g1amo,. 425 U.S. 308 (1976). Tlus sectl.on extends 
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that' concept, in acco.;rd with a number of court decisions. See, ~, 
Shimabuku v. Britton~ 503 F.2d 38 (10th Cir. 1974); Sands V:-Waln
wright, 357 F. Supp. 1062 (M.D. Fla. 1973), remanded on other 
grounds~'491 F.2d 417 (5th Cir. 1~74). Contra, Roberts v.,Taylor, 
~40 F.2d 540 (1st Cir. 1976) U.S. cert. denied. 

The ACA accreditation standards provide for some procedural 
regtilarity in disciplinary hearings but do not specifically require 
cross~examination by the confined person or representation by law 
trained persons. ACA Std. 4325 ("inmate may be represented by a 
staff member"). 

1· SECTION 4-508. [Appeal from Hearing Officer Decision.] 

2 (a) A confined person may appeal to the chief execu-

3 tive officer of. the facility from a decision finding him 

4 guilty or from the punishment imposed by a disciplinary 

5 hearing officer. The chief executive officer shall decide 

6 the appeal within 30 days if the imposition of the punish-

7 ment is stayed pending the ,appeal and within 5 days in 

8 other cases. 

9 (b) If the chief executive officer affirms any part 

10 of the hearing officer's decision, the confined person may 

11 appeal to the director, who shall affirm, modify~ or reverse 

12 the decision within 30 days. 

13 (c) Failure by the appropriate officer to act .wi thin 

14 the time provided entitles the confined person to treat 

15 such failure as an adverse decision. 

16 (d) If the decision appealed from imposes punishment 

17 of confinement to a confined person's own living quarters. 

18 for more than 10 days, placement in separate housing for more 

19 than 10 days, loss of privileges for more than 40 days, re- .=::.;'0:. 

20 strictions on protected interests for more than 40 days, or 

21 loss of good-time reductions, the confined person is entitled 

22 to judicial review. 

)) 
II 
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COMMENT 

Most prison'systems now permit appeal from disciplinary de
termination. These may be to the grievance mechanism, as in Illinois, 
Ill. Ann. Stat., ~ 1003-10-8 (Smith-Hurt 1973), or through an elabo
rate review chain as provided in the federal system, see U.S. Dept. 
of Justice, U.S. Bureau of Prisons, Policy Statement ~ 7400.5D 
(July 7, 1975), which in some ways is more complex than the appel
late process envisioned in this section. ABA Joint Comm., ~ 3.,2(e) 
(vii), L. Orland, Prisons: Houses of Darkness 200 (1975), and 
Krantz, R. V-9, provide for appeal to the superintendent. Appellate 
review has not been constitutionally required thus far. See Wolff 
v. McDonnell, 418 U.S. 539 (1974). 

The provision does not mandate expungement of the charge if 
the prisoner is initially or ultimately vindicated, although most 
studies recommend the power, or duty, to expunge. ABA Joint Comm., 
~ 3.2(h); Krantz, Nat'l Advisory Comm'n Correc. Std. 2.12. At 
least some systems now provide for such'action. See U.S. Dept. of 
Justice, U.S. Bureau of Prisons, Policy Statement~. 7400.5D, 
S 9(f). (July 7, 1975). The Act does not, however, on the belief 
that a 'consistent record of findings of not guilty might later sub
stantiate a prisoner's complaint about harassment by a specific 
correctional officer. Cf.' Carle v. Gunter, 520 F. 2d 1293 (1st Cir. 
1975); Collins vs. Bordenkircher, 403 F. Supp. 820 (N.D. W. Va. 1975); 
A 1974 survey found that 35 percent of the responding systems ex
punged the record. American Bar Association, Resource Center on 
Correctional Law and Legal Survey of Prison Disciplinary Practices 
and Procedures 11 (1974). Clearly, the use of a charge, otherwise 
found to be insubstantial, to affect the prisoner adversely would 
be out of keeping w~th the purpose of retaining the record. 

Subsection (c), provides for judicial review in very narrow 
circumstances. The judicial review required here would be pursuant 
to Section l-lfr4. 

1 

2 

3 

SECTION 4-509. 

Infraction Hearing.] 

officer may order 

[Ac ti onPe'nding Disciplinary 

The chief executive 

a person charged 

4 with a disciplinary infraction that jeopardizes the safety 

5 of the public or the safety or security within a facility to 

6 be confined in his living quarters or placed in separate 

7 housing pending the disciplinary hearing. This status may 
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8 be continued pending an appeal. All time spent in this 

9 status must be crec;li ted against any punishment' imposed. 

COMMENT 

The need, in some circumstances, to temporarily detain a 
charged prisoner while a hearing is being prepared is universally 
recognized, ABA Joint Comm.,~ 3.2(g); Krantz R. V-2; Nat'l Advisory 
Comm'n Correc.,~ 2.12; L. Orland, Prisons: Houses of Darkness, 
§ 37, at 197 (1975), sec. 37 (1975) and is the current practice, !.:..S.. 
U.S. Dept. of Justice, U.S. Bureau of Prisons, Policy Statement 
No. 7400. 5D, ~ 11 (a) (1) (a)' (July 7, 1975). Obviously, .the analo
gue to pre-trial detention, and bail, is inapposite, since the pri
soner will assuredly return to the site of the hearing. Instead, 
the rationale,is that either the prisoner, or potential adverse wit
nesses, would be more highly endangered in a closed prison setting 
than would be' the case in a larger, freer, community. Case law is 
in accord. See Gilliard v. Oswald, 552 F.2d 456 (2d Cir. 1977); 
Faison v. Riaafe, 425 F. Supp. 648 (E.D. Va. 1977); Patterson v. 
Riddle, 407 F. Supp. 1035 (E.D. Va. 1976) aff'd., memo 556 F.2d 
574 (1977). Of course, the hearing must be timely held; continued 
confinement in segregation pending a constantly delayed hearing would 
offend due process. See Patterson v. Riddle, supra. 

1 SECTION 4-510. [Emergency Confinement.] 

2 If necessary becaus~ of an emergency in the facility, 

3 the director, ~i thout comp~,ying ''ii th the procedures of this 

4 Part, may confine persons to their living quarters or place 

5 them in separate housing during the emergency and for 24 

6 hours thereafter. 

COMMENT 

Due process rights generally can be suspended during an emer
gency situation; this section simply applies that rule to the prison 
setting. Courts are reluctant to interfere with administrative de
terminations that an emergency exists in a prison setting which re
quires postponement of hearings. See,~, Gilliard v. Oswald, 552 
F.2d 456 (2d Cir. 1977). On the other Jliii"a, as the First Circuit 
Court of Appeals has noted, "The unreviewable discretion.of prison 
authorities in [situations] which they deem to be ~n emergency is 
not open-ended or time unlimited." Hoitt v. Vitek, 497 F.2d 598, . 
600 (1st Cir. 1974). LaBatt v. Twomey, 513 F.2d 641 (7th Cir. 1975); 
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Morris v. Travisono, 509 F.2d 1358 (1st Cir. 1975). 

The section is in general accord with other recommendations, 
e.g., ABA Joint Comm., ~ 3.2(j). But Krantz, R. V-lOrequires that 
the emergency be "widespread". 

1 SECTION 4-511. [Disciplinary Infraction Amounting 

2 to Offense.] 

3 (a) If a confined person is charged with a discipli-

4 nary, infraction that also is a felony the following apply: 

5 (1) The chief executive officer of the facility 

6 promptly shall notify in writing the prosecuting attorney 

7 and suspend any disciplinary proceeding pursuant to this 

8 Part involving the infraction, but the chief executive of-

9 ficer may temporarily confine the person to his living 

10 quarters or place him in separate housing. 

11 (2) Within 10 days after delivery or receipt of 

12 notification, whichever is earlier, the prosecuting attorney 

13 shall inform the chief executive officer whether he intends 

14 to prosecute'the charged person. 

15 (3) If prosecution is intended, the charged 

16 person may be confined to his living quarters or p;taced in 

17 separate housing for no more than 90 days, but if an indict-

18 ment is obtained or an information filed the confinement may 

19 continue for 'the duration of the criminal prosecution. 

20 (4) If the prosecuting attorney does not intend 

21 to prosecute or the prosecution terminates, the disciplinary 

22 proceedings in the facility may be resumed. 

23 (b) If a person is both sentenced to confinement and 



24 

25 

369 

SECTIO-N 4-511 

has good time forfeited or withheld in a disciplinary pro

ceeding for the same course of conduct, any good time for-

26 feited or withheld must be credited against the sentence 

27 imposed. 

COMMENT 

Current prison practice treats most major felonies com
mitted by prisoners not as "crimes," but as "disciplinary matters." 
Thus, for example, the disciplinary code of the United States Bureau 
of Prisons lists, among proscribed activities, "killing," "counter
fei ting," "assaults," "fights, I' "extortion, blackmail and protection," 
"escape," etc., U.S. De~t. of Justice, U.S" Bureau of Prisons, Policy 
Statement No. 7400.5D, § 6(f) (July?, 1975), in addition to. "prison 
offenses", such as insolence, possession of money or currency, etc. 
The ability of prison disciplinary committees to impose lengthy sen
tences for such activities effectively -- by the revocation of good 
time -- has led to a situation in which few of these felonies have 
been actually prosecuted in criminal courts. 

This administrative handling of what would otherwise be 
serious felonies has several glaring deficiencies: (1) it treats the 
prisoner-victim of such a felony as less deserving of the law's pro
tection and as less deserving of dignity than a free citizen-victim; 
(2) it avoids equal punishment for similar crimes, a basic proposition 
of this Act,; (3) it permits "conviction" of the prisoner on a 'stan
dard of proof far lower than that required in criminal trials. Thus, 
the present practice injures the interests of the victim, the perpe
trator, and society generally. At least in part, this has motivated 
recent serious suggestions that criminal offenses (felonies) committed 
by prisoners in prison against prisoners be treated, ang prosecuted, 
just like any other felony. See,t e.g., ABA Joint Comm., ~ 3.3. Cf. 
McGinnis v. Stevens, 543 P.2d--rl'.Gl (Ala. 1975). 

" I, 

Suspension of the disciplinary proceeding is new~~most sys-
tems now provide for continuation of the proceeding while' the criminal 
prosecution is being prepared. See,~, U.S.\, Dept. of Justice, U.S. 
Bureau of Prisons, Policy Statement~400.5~), S 9(e) (July 7, 1975). 
This, however, raises serious problems of Miranda warnings and the double 
jeopardy clause does not directly apply to tlnse si tua tions, see, ~, 
Faison v. Riddle, 425 F. Supp. 648 (E.D. Va. 1977), the potential 
for un~airness seems great and, therefore this provision seeks to 
remove that tension. 

On the other hand, suspension of the disciplinary proceeding 
cannot be thought to indicate absolution of the charged prisoner; au
tomatic return to general population would be excessive. Thus, the 
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SECTION 4-S12 

section allows retention in separate housing for 90 days, pending 
an indictment or information. 

See ACA Std. 4320 requiring cases involving alleged violation 
of criminal laws .to be "referred for consideration for criminal 
prosecution". 

1 

2 

SECTION 4-512. [Offenses in Facilities; Prosecution.] 

(a) The Attorney General may designate a representa-

3 tive from his office to [assist in the prosecution of] [pros-

4 secute] offenses charged against confined persons within 

5 facilities. 

6 (b) The [depa~tment; Attorney General] shall pay the 

7 expenses of the prosecution of a confined person for an of-

'8 fense allegedly committed wi thin a facility. 

COMMENT 

One possible reason for reluctance on the part of local pro
secutors to try prison crimes is the expense, which is taken from' 
the prosecutor's budget. This section recognizes that prosecution 
of crime in "state" facilities should be considered a "state" e,x
pense, rather than lie with the local governmental unit. This is 
particularly true when a large prison is located, as are so many, 
in a remote, small town,which clearly could not afford substantial 
prosecution costs. The section suggests two ways in which the 
"state" may recognize this prosecution as a state expense .. 

\\ 
I' I 

" 



, 
I 
j 

I 

I
i "5 

-
.~ 

... "'--""""'''T,c.:..:.~'''''''-:::'''''''''-...:to __ ''''''~~'~~-''~''''::::;M--:':~A,;' .J' -< 



PART 6 
PERSONS AT RISK 

371 
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1 SECTION 4-601. [Programs Placing Confined Persons 

2 at Risk.] 

3 (a) A research or development program that e~poses 

4 a confined person participating as a subject to the risk 

5 of significant physical or psychological injury is a pro-

6 gram placing a confined person at risk. 

7 (b) Consistent with other provisions of law, the 

8 director shall adopt rules to evaluate and approve programs 

9 placing confined persons at risk. A program placing a 

10 confined person at risk may not be approved unless: 

11 (1) a board of at least 2 persons appointed by 

12 the [director] and professionally competent to evaluate the 

13 program certifies in writing as to its professional validity; 

14 (2) after consultation with the depa~tment of 

15 corrections advisory committee the director finds that, 

16 (i) the potential benefits to the con-

17 fined person or the importance of the knowledge to be gained 

18 outweigh the risk to the confined person; 

19 (ii) the program offers no undue induee-

20 ment to confined persons; 

21 (iii) the confined person will be offered 

22 a wage comparable to the market wage for similar ptogram~ or if 
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23 there is no market wage, a reasonable wage based on the 

24 risk involved to the subject anid the benefits to be 

25 gained by the person conducting the program; and 

26 (iv) adequate assurance is provided in 

27 the program for payment of damages reSUlting from partici-

28 pation in the program, including provision for medical 

29 care, disability, rehabilitation, and future.wage loss in 

30 an amount determined by the director as reasonably likely 

31 to cover the risks; and 

32. (3) the director issues a written report 

33 containing the factual basis for the findings required in 

34 paragraph (2). 

35 (c) The sponsors of the program are subject to 

36 liability to pay compensation for damages resulting from 

37 injury or death to a confined person: 

38 (1) injured in a program with a potential direct 

39 therapeutic benefit for that person if the injury or death is 

40 caused by negligence or willful misconduct of persons oper-

41 ating the program; or 

42 (2) injured in non-therapeutic programs without 

43 regard to the fault of the persons operating the program. 

COMMENT 

This chapter deals with an exceptionally controversial ques
tion concerning both the ethics and legality of prisoner experimenta
tion. In early 1976, the Board of the American Correctional Associ
ation, representing all state prison agencies announced that it 
would ~rge i~s co~stituents to totally abQlish all prisoner e~peri
mentat1ofi. Tae Un1ted States Bureau or Pr1sons shortly thereafter 
announced that it would halt all prisoner experimentation in its 
prisons. In 1977, the National Commission on the Protection of 
Hbuman Subjects in Biomedical and Behavioral Research commissioned 

y Congress to investigate this eXJ?ress problem', announced its con
clusion that experimentation in pr1sons was not unethical, and that 
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it should continue, subject to more stringent guidelines and with 
more focus on prison conditions. 42 Fed. Reg. 3076 (1977). The 
ABA Joint Comm.,§ 5.8, on the other hand, urges the abolition of 
all non-therapeutic experimentation in prisons. This provision 
essentially adopts the view of the National Commission. 

Most experimental programs, whether of behavioral science or 
medical technology, will be governed by either general guidelines 
of the Department of Health, Education, and Welfare, the Food and 
Drug Administration, or both. Each of these sets of guidelines 
requires so-ca,lled "peer review" by "institutional review commi tteesl: 
to assess the scientific or medical validity of the proposed st4dy 
or experiment. In any event, subsection (b) (1) imposes a reqU1-I;,\ment 
of peer T~view by a board of two professionally trained persons.~he 
director shall appoint the board if it is not already established b~" 
federal or other regulation. 

Peer review, however, has proven less than a complete pro
tection. See, e.g., B. Gray, Human Subjects in Medical Experimen
tation (19m. Lay review by a committee or agency without pro i

-

fessional ties to the experimentor may thus prove more protective 
of subject rights. Indeed, regulations of the Department of Health, 
Education and Welfare on the Protection of Human Subjects in Experi
mental Processes, 45 C.F.R.,~ 46.0-46.22 (1974) require the establish
ment of an Institutional Review Committee, composed not only of 
doctors, but of "lay persons" as well. Subsection (b) (2) attempts to 
provide lay review by the requirement that the director consult 
with the advisory committee. 

By requiring the facility in which the program is to be con
ducted to meet the statutory standards set 9ut in this part, an 
effective moratorium on most such programs~in most such facilities, 
is imposed without placing a permanent ban ··~n the programs. 

!l'he "sponsors" of a program as used in subsection (c) is in
tended to refer to those actually operating the program and not to a 
funding agency that has no operqtional control. 

1 

2 

SECTION 4-602. [Infqrmatibn Provided; Cdtisent; Review.] 

(a) A confined person may not be a subject in a pro-

3 gra~ placing h:lm at risk unless he consents to participate 

4 atter a program representative informs him of: 

5 (1) the likeU,hood, nature, extent, an'd dura-

6 tion of known side effects and hazards of the program and 

7 how and to what extent they may be controlled; 

8 (2) the extent to which there may be hazards of 

~ the program which are unknown; 
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10 (3) the extent to which the program is generally 

.11 accepted or considered experimental by professionals in the 

12 relevant fields; 

13 (4) his right t6 withdraw at any time, rir, if per-

14 emptory withdrawal would or might cau~e injury, his right to 

15 a phased"withdrawal; and 

·16 (5) if the program has a potential direct thera-

17 peutic benefit for the participant, 

18 (i) the nature and seriousness of hi~disease 

19 or illness; 

20 (ii) the reasonable alternative treatments 

21 available and the likelihood an.d degree of improvement, re-

22 mission, control~ or cure of alternative treatments; 

23 (iii) the likelihood. and degree of improvement, 

24 remission, control, or cure resulting from participation in 

25 the program; and 

26 (iv) the likelihood, nature, and extent of 

27 changes in and intrusion upon the confined person's physical 

28 and mental processes resulting from participation in the 

29 program. 

30 (b) The director shall appoint a reviewer to deter-

31 mine the ~alidity of a confined person's consent. The re-

32 viewer sh,all interview each confined person no sooner than 

33 48 hours after he has given his consent. 

.34 (c) A confined person may not participate in a 

35 program placing him at risk unless the reviewer finds and 

1/ 
\i 
\\ 
I.i 
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.36 reports in writing that the confined person understood the 

.37 information provided him and exercised free choice with no 

38 undue inducement or element of fraud, deceit, duress, or 

39 other ulterior form of constraint. 

COMMENT 

This section is adapted from Cal. WeI. & Inst. Cod~ ~ 2673 
(West 1974) with some minor changes, and the major addition of the 
requirement of informing each confined person that h,~ may wi ihdraw 
from a program at any time. 

Subsections (b) and ec) are intended to assure that the con
fined person freely gave his consent ~nd that consent was not 
given because the program was seen as a way to obtain a· temporary 
respite from substandard living conditions in a facility. 
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PART 7 
VOUCHER PROGRAM 

SECTION 4-701. [Voucher Program; Gradual In'lplementa-

(a) As used in this Act; "voucher program" means a 

program in which persons are given voucher credits that can 

be used to purchase specified treatment programs and services 

directly from either public or private agencies. 

(b) To facilitate the availability of a wide variety 

of programs and services for persons in the custody of the 

department, the director shall: 

(1) within one year after the effective date of 

this Act, ~~tablish an experimental voucher program for a 

limited, "!umber of offenders in the custody of the department; 

[and] 

(2) provide for an independent evaluation of 

the effectiveness ofihe voucher program [; and] [.} 

[(3) within 5 years after the effective date 

of this Act, establish a voucher program available to all 

offenders serltenced to terms of confinement or supervis ion 

for one year or more.] 

(c) The directo~ may extend the voucher program to 

all persons in the custody of the department. 

(d) Within 3 years after the effective date of this 

Act, the director shall transmit to the [Legislature] any 

independent evaluations and his own report on the effective

ness of the voucher program. 
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COMMENT 

This section requires the department of corrections to estab
lish an experimental voucher program for providing services to offend
ers ~nd to plan for its expansion to all offenders and other persons 
confined in correctional facilities. A vouc~erprogram is one under 
which offenders are given voucher credits which can be used to pur
chase treatment progr~tms and services directly from either public or 
private agenci.es or individuals. Under such a program, offenders 
would not be forced to rely on those programs or services offered 
directly by the department of cQtrections. The program also serves 
to expand programs and services available to offenders since it 
provides an economical means of providing services to small numbers 
of offenders. 

A voucher program also is designed to force the offender 
to develop his o\~ self-motivation and initiative in planning his 
treatment, rehabili.tative, or educatiqnal program. The offender who 
is participating i~. a program of his own selection is more likely to 
seek to obtain the ~tull advantage of his expenditure. 

Voucher programs have not been extensively employed in Ameri
can society. The "G.I. Bill" was a voucher system for educational 
benefits and the food stamp program is a comparable system limited 
to food purcha~es. It is reported that some experiments have been 
conducted with vouchers for purchase of housing and education by 
low inc.ome families. And. the U.S. Departments of Labor and Health, 
Education and Welfare have conducted a voucher demonstration project 
~p provide job training to persons in the Work Incentive Program 
(WIN). U.S. Dept~ of Labor & U.S. Dept. HEW, Sixth Annual Report to 
the Congress: The Work Incentive Program 23 (1976). 

The major emphasis for extending vouchers into corrections 
has come from the American Correctional Association as part of its 
Mutual Agreement Programming (MAP) project. Under the project, 
prisoners individually contract for a treatment p~ogram and if suc
cessful, are ... paroled in accordance with the agreement .,/"} voucher 
system was added to the MAP program in California i}1/---- .:13. American 
C?rrectiq:jI?-al Ass 'no The Mutual Agreement Program (,:"",role C?rrec~ 
tl.ons Pro)lcct Resource Document #3, 1973). The proJect as l.t evolved 
did not have a research component but served as a demonstration pro
ject. Participating offenders received vouchers from $500-$1000 to 
app'ly toward tuition, tools, books, and other items related to their 
program. The nonempirical evaluations of the California experiment 
were favorable. "This experiment has demonstrated the feasibility 
of the concept as a valid alternative to traditional services, as 
w~ll as one which is cost effect! ve a.nd provides utmost flexibility." 
Leiberg & Parker, Mutual A re'ement Pro rams Wi th Vouchers; An Al ter-
native for InstitutIOD.a l.ze emale en ers, m. • orrections, 
Jan.-Feb. 1975 at 10. Massachusetts and Maryland have adopted voucher 
programs in coordination with MAP programs for female offenders:,:: 
Gettinger, Parole Contracts: A New wa* Out, Corrections Sept~-Oct •. 
1975 at 2. Empirical evaluations of t e programs are not available. 

n) 
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A voucher program with its emphasis on individual initia
tiv'e and diversification of treatment resources is consistent wi.th 
the underlying philosophy of this Act to avoid coerced rehabilitation 
programs. 

Subsection (b) requires the implementation of a pilot voucher 
program within one year, an independent evaluation of the merits of 
the program, and a report to the legislature within three years. Some 
state legislatures may wish to provide greater incentive for the di
rector to work for the effectiveness of the voucher plan by enacting 
the bracketed paragraph (3). This provision would require exten
sion of the voucher program to all offenders within 5 years unle~s 
the legislature repealed the provision in the interim. The burden of 
inertia would be in favor of continuance and expansion of the voucher 
program·. The bracketed,' provision does not require that each offender 
actually receive voucher credits; the eligibility of an individual 
offender would remain sub ject to lhe rules established by the direc
tor under Section 4-702 (2). 

1 

2 

3 

4 

5 

6 

7 

SECTION 4-702. [Establishment of Voucher Programs.] 

In establishing a voucher program the director shall 

set forth: 

(I) the form, method, and eligibility require-

ments for the distribution of vouchers; 

(2) the programs for which vouchers may be used; 

en a prohibition against transfer of vouchers 

8 'among persons in the custody of the depa:rtment without the 

9 

10 

11 

12 

13 

14 

15 

specific approval of the director; I 
(4) the method of redemption of vo~chers by in

dividuals or public or private ageftcies or organizations pro

viding programs or services; and 

(5) the standards and procedures for certifi-

cation of pl"oviders of progra~s tir services in'~~turn for 

\touchers. 
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This section authorizes the director to establish the de
tails of a voucher program. There are a variety of ways in which 
a program can be implemented and the experimental nature of the 
program dictates that operational details beyond fundamental 
pririciples not be firmly articulated in the statute. It iSlob
vious that the available re~ources will dictate the manner in 
which the program is first'implemen.ted. ' 

In most existing voucher programs the use of vouchers by 
clients is preceded by extensive'counseling with staff to assist 
the cli~nt in making appropriate choices. This section would 
authorize but not require such preissuance counseling. The 
form in' which voucher credits are distributed is also left to 
administrative discretion. Most institutions would probably 
prefer to use bookkeeping transacti.ons rather than script as a 
means of distribution but in some community-based facilities, 
script might be found effective. 

Section 4-703 Cb} lists some programs for which voucher 
credits could be utilized. This section allows the director to 
extend that list to additional programs and services available 
with vouchers. The program in part is designed to increase the 
availability of services to confined persons, particularly those 
with idiosyncratic needs. The director may wish to develop the 
shopping list of programs and services based in part on the lo
cation and size of the facility and the needs of the persons con
fined therein. 

The director may also promulgate rules for redemption of 
voucher credits by service providers and the prqcedures for 
certifying service providers .. In many states, the director may 
be required to comp1-y with s;tate purchasing statutes qr regula
tions. In: all cases, the director may wish to consult with 
state purchasin~ officials and the state treasurer in drafting 
these regulations. ' 

1 

2 

SECTION 4-703. (Vouchers; Allocation and Use.] 

Ca) The director shall provide that each person 

3 eligible for vouchers will receive a periodic allocation 

4 of vouc~ers unless that person: 

5 (1) has sufficient personal resources avail-

6 able to purchase programs and services; or 
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7 (2l has continually refused to utilize his allo-

8 cation of vouchers and is unlikely to use them in the future. 

9 (b) A person may use his vouchers to purchase pro-

10 gr~ms or services relating to his care, rehabilitation, 

11 treatment, or adjustment to life in the free community in-

12 cludlng: 

13 

14 

15 

16 

(1) academic programs; 

(2) vocational training programs; 

(3) medical or psychiatric services; 

(4) counseling services, including personal, 

17 marital, employment, or financial counseling; and 

18 (5) any other program or service approved by 

19 the director. 

20 (c) The director may supplement the voucher allo-

21 cation to any person or group of persons in the custody 

22 of the department if required to assure the availability of 

23 sui table programs or services. In doing so, the di.rector may: 

24 (1) allocate additional vouchers to indivi-

2S duals or groups of persons; 

26 (2) contract to bear directly a portion of 

27 the costs of the program or service; or 

28 (3) provide a portion of the program or ser-

29 vice from the resources of the department. 

30 Cd) The directo~ may authorize persons receiving 

31 vouchers to accumulate them over a period of time.' All 

32 vouchers held by a person and not obligated toward the 
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33 purchase of services expire at the discharge of the person's 

34 sentence. 

COMMENT 

Subsection Ca) p~ovides that once the director has established 
a voucher program each eligible person must receive a minimum 
periodic allocation of credits. For example, if a jail houses both 
offenders and pretrial detainees, the director may wish to limit 
application of the voucher system to offenders. The director may 
also vary the amount of voucher credits given to offenders in 
different facilities since one facility may lack any internal re
sources and thus must rely more heavily on purchased services. 
Once the class of eligible persons is established, however, each 
person must receive a minimum amount. This is to facilitate self
ini tiative by insuring tha.t each person will be allowed to make 
some treatment choices on his own. 

The. section allows two exceptions to the minimum allocation. 
If resources were not scarce, a reasonable argument could be made 
tha~ voucher credits should be distributed equally. However, 
where resources are limited, the correctional administration 
should be allowed to exempt from the voucher program persons who 
can afford to purchase services from their own resources. In 
such instances, which would be rare, the offender would in all 
likelihood not be in need of substantial services in any event. 
The Massachusetts voucher program is designed as a method of 
last resort to be used when other funding is unavailable. 

Because a voucher is a drawing right on the resources of the 
department, the allocation of vouchers to persons who clearly 
will not use them prevents their use by other offenders. The 
section allows the director to exclude those offenders from the 
minimum allocation. In the same context, subsection Cd) allows 
the director to determine the extent to which vouchers may b'e 
accumulated. This will allow him to limit his contingentliab~.li
ties.' 

In some instances, because of the nature of the services 
desired or the size of the population which can benefit from the 
services, voucher credits will not be sufficient to attract the 
resource. Subsection (c) allows the director to supplement the 
voucher credits with direct departmental resources. This will 
inevitably allow the department some control over the kinds of 
programs that can be acquired by vouchers and may set up a form 
of bargaining between confined persons and correctional staff. 

The voucher program is a correctional program and hence·per
sons are not authorized to accumulate vouchers for the purchase 
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of services after their sentence has expired. However the draft 
is sufficiently flexible-to allow an offender to undertake a pro
gram that might extend a short peTiod beyond the expiration of 
his sentence as vouchers obligated toward the purchase of ser
vices do not expire. 

1 

2 

SECTION 4-704. [Application to Receive Vouchers.] 

(a) An individual or public or private agency or 

3 organization desiring to provide programs or services in 

4 exchange for vouchers shall apply to the department for cer-

S tification. In determining the qualifications of an appli-

6 cant, the director shall consider the nature and extent of 

7 the programs or services to be provided and the integrity 

8 and reputation of the applicant. An application may not 

9 be denied solely because the applicant provides programs 

10 or services already available from the department or else-

11 where. 

12 (b) Programs or services provided directly to per-

13 sons in the custody of the department solely in return for 

14 vouchers are not subject to [provisions requiring public 

15 bidding for state purchasing]. 

COMMENT 

The director must certify agencies or individuals providing 
programs or services for voucher credits. Rules for certification 
should include provisions for monitoring and auditing the services 
provided, and means for terminating certification. 

The last sentence of subsection (a) is designed to prevent 
the granting of a monopoly to a service provider. Part of the 
benefit of a voucher system is the development of competing pro
grams an4 services. It would not prohibit denial of certification 
of an applicant proposing to provide services within the facility 
on the grounds that space allocated to programs is already sub
scribed, or that staff resources necessary to monitor Jutside per-

i1)' 

.1 
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1 SECTION 4-705. [Redemption of Vouchers.] 

2 Vouchers issued and used as provided in this Act are 

3 redeemable at face value by a provider of prc:grams or ser-

4 vices upon presentment to the [dire;~tor, State Treasurer] 

5 pursuant to any applicable rules. 

COMMENT 

States should designate the appropriate state official for 
redeeming voucher credits. The subsection insures that voucher 
credits would be processed in accordance with general regulations 
for the payment of claims against the state. 

1 SECTION 4 - 706. [Payment as Condition for Programs or Services.] 

2 The director may require the payment of vouchers as 

3 a condition to participation in academic or vocational 

4 training programs or receipt of counseling services offered 

5 by the department. 

. COMMENT 

This section allows the director to place the department's 
own programs in the competition for voucher credits. By doing 
so the director may evaluate the offender's perception of the 
merits of the programs offered by the department. The competi
tion may also encourage staff in departmental programs to seek to 
improve their effectiveness. 

At the outset of the voucher program, this section may take 
on added significance since resources will already be committed 
to programs within the department~ By recapturing voucher credits 
from offenders for participation in these programs, the additional 
~otal expen~itures for programs and services are not increased~ 
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PART 8 
EMPLOYMENT AND TRAINING OF CONFINED PERSONS 

1 SECTION 4-801. [Director's Duties.] 

2 To the extent feasible, the director shall: 

3 (1) provide confined persons with opportunities to 

4 engage in productive activity by upgrading and expanding 

5 employment and vocational training opportunities available 

6 to confined persons in order that confined persons may develop 

7 marketable skills and good work habits; 

8 (2) assist confined persons to de~clop a sense of 

9 responsibility by developing a realistic employm.ent environ-

10 ment in which wages are comparable to those paid in the free 

11 community and requiring confined persons to assume financial 

12 obligations similar to those of persons in the free community; 

13 and 

14 (3) assist confined persons in obtaining employment 

15 upon release. 

COMMENT 

There is a clear relationship between r.ecidivism and the in
ability, upon release, to find and retain employment. See, D. Glaser, 
The Effectiveness of a Prison a.nd Parole System 311-61 ll964); 6 ECON, 
Inc., Analysis of Prison Industries and Recommendations for Change, 
Study of the Economic and Rehabilitative Aspects of Prison Industry 
(Sept. 24, 1976) [hereinafter cited as EeON, Inc.] Developing ade
quate employment skills and habits for all confined persons and 
assisting them to find employment upon release is, then, a maj/0r 
priority of this Act and should be the goal of any correctional 
system. E.g., ABA Joint Comm., § 4.4 (b) and Commentary. In a 1974 
study it was found, however, that only four percent of all persons 
confined in state and federal facilities were participants in a 
work~release program while only another 11 percent worked in prison 
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industries. Levy, Abrams, and LaDow, Final Report on Vocational 
Preparation in U.S. Correctional Institutions, iii-iv (U.S. Dept. 
of Labor 1975). It has been said, moreover, that in the typical 
prison industry shop today "idleness, make-believe work, short 
work shifts, work interruptions, overmanned shops, and obsolete 
industrial methods, material and equipment do not enhance the job 
acquisi tion prospects of ex-inmate ,,,orkers." ECON, Inc. , at 4. 
See, a. g., Nat'l Advisory Camm'n Correc. Std. 16.13 and Commentary; 
Presi ent's Task Force on Prisoner Rehabilitation" The Criminal 
Offender -- What Should Be Done? 10 (1970) [hereinafter cited as 
President's Task Force on Rehabilitation]; Jensen~ Mazze and ~c_~ 
Miller, Legal Reform of Prison Industries: New 0 ortunities for 
Marketing Managers, 12 Am. Bus. 1.J. 1 3, I 1 4. T 1S sect10n 
generally obligates the director to attempt to provide vocational 
training or realistic work experience to all confined persons as 
well as to assist in job placement upon release. In essence, then, 
the approach reflected in this part is that work provided confined 
persons should be: 

H __ not busy work, but productive labor with outside 
world efficiency, outside world wages, and outside 
world relevance--having as its dual objective finan
ci.al self-sufficiency and success in the reintegration 
0;£ ex-offenders into society." 

ECON, Inc., at 21. Accord, e.g., ABA Joint Comm., ~ 4.4 (c) and 
Commentary; Committee on Correctional Facilities and Services, 
Georgia State Bar Ass'n, (1975); Nat'l Advisory Corrrm'n Std. 1613 
and Commentary; President's Comma on Corrections at 176; Presi
dent's Task Force on Prisoner Rehabilitation, at 12 (1970); 
Barnes and Teeters, Inmate Labor in the Correctional Program in 
New Horizons in Criminology 741-42 (2d ed. 1963). The general 
obj ecti ves reflected in this section are supported by the Amer
ican Correctional Association Standards for Accreditation, Std. 
4386 (sufficient employment opportunities); 4387 (relevant work 
experience); 4388 (work day similar to free community); 4395 
(educational and vocational training opportunities). 

1 SECTION 4-802. [Employment and Training af Confined 

2 Persons; Authority.] To fulfill his responsibilities set 

3 forth in Section 4-801, the director may: 

4 (1) establish and administer business, commercial~ 

5 industrial, and agricultural enterprises-~nd educational 

6 or vocational training programs for confined persons; 
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7 (2) permit private business, commercial, industrial, 

8 and agricultural enterprises to operate on the property 

9 of a facility; 

10 (3) permit the employment of confined persons by 

11 public or private enterprises; and 

12 (4) adopt measures relating to the development and 

13 maintenance of employment and training opportunities for con-

14 fined persons while confined and upon release. 

COMMENT 

. This section contains a general authorization for the employ
ment, training, and placement after release of confined persons. The 
encouragement to provide a wide variety of employment and training 
opportunities is consistent with a basic goal of this Part -- the 
gainful employment of all confined persons. See,~, ACA Std. 4386 
(sufficient employment opportunities); 4395 (educataonal and voca
tional training opportunities); ABA Joint Comm., S 4.1; ECON, Inc.; 
Nat'l Advisory Comm'n Correc. Std. 1613 (1973); President's Task 
Force on Prisoner Rehabilitation. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

SECTION 4-803. [Employment or Training Outside 

Facili ty.] 

(a) The director may establish criteria and pro

cedures for authorizing confined persons under prescribed 

conditions to work at paid employment or participate in 

educational or vocational training programs in the free 

community. 

(b), Confined persons employed in the free community 

or participating in training programs in the free community 

may be housed in facilities designated for those purposes. 

'~. 
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This section authorizes what are commonly referred to as 
work-release programs. Such programs have received wide sup
port as one way to instill good work habits and generally up
grade the employment opportunities available to confined 
persons. ABA Joint Comm., g 4.4 (b) and Commentary; Johnson,. 
Re ort on an Innovation -. State Work-Release Pro rams, 16 G;rime 
an e 1.nq. 1 0; 1.S 1.n, . emOV1.ng m~e 1.ments· to Em~l(rY-
ment o£. Work-Release Prisoners, 8 Crim. L.u11. 761 (1972 ; 
Root, Work Release Legis1~tion, 36 Fed. Prob., March 1972, at 
38; Swanson, Work Release -- Toward an Understanding of the Law, 
Policy, and Operation of Community-Based State Corrections (U.S. 
Dept. of Labor 1973). 

More than half of the States presently have such programs. 
Alaska Stat.,s 33.30.250 (1975); Ariz. Rev. Stat. Ann.,s~ 31-331 
to 31-336 (West 1976); Ark. Stat. Ann.,~ 46-117 (Supp. 1975); 
Cal. Penal Code,~ 2910 (West 1970); Colo. Rev. Stat.,~ 16~11-212 
(1973); Conn. Gen~ Stat. Ann.,ss 18-100 to 18-10la (West 1975); 
Del. Code tit. 11,§§ 6533 to 6534 (Supp. 1976); Fla. Stat. Ann., 
§. 945.091 (West 1973 & Supp. 1976); Ga. Code Ann., § 77-309 (1973); 
Haw. Rev. Stat.,S 353-22 (Supp. 1975); Idaho Code,~ 20-242 (Sv.pp. 
1976); Ill. Ann. Stat. ch. 38, §.§ 1003-9-31003-13-'1 to 6 (Smit,h
Hurd 1973 & Supp. 1976); Ind. Code .Ann., §§ 11-7-9-1 to 11-7-9-1)~' 
(Burns 1971); Iowa Code Ann. ch. 247A (West 1969 & Supp. 1977)r 
Kan. Stat.,~ 22-4603 (1974); La. Rev. Stat. Ann.,~ 15:1111 (West 
Supp. t977); Me. Rev. Stat. Ann. tit. 34,s 527 (West Supp. 1976); 
Md. Ann. Code art. 27, ~ 700A (197.6 & Supp. 1976); Minn. Stat. 
Ann.,§ 241-26 (West 1973 & Supp. 1977); Mont. Rev. Codes Ann., 
ss 95-2217 to 2226.1 (Supp. 1977); Neb. Rev. Stat.,s 83-184 
(Reissue 1976); Nev. Rev. Stat., ~ 209.483 (1973); N.J. Stat. Ann., 
§ 30:4-91.1 to 30:4-91.4 (West,1977); N.M. Stat. Ann.,1 42-1-78 
to 82 (1972 & Supp. 1975); N.Y. Correc. Law,s 851-858 (McKinney 
Supp. 1976); N.C. Gen. Stat.,s 148-33.1 (1974 & Supp. '1975); N.D. 
Cent. Code,§ 12-48-05 (1976); Ore. Rev. Stat.,§ 144-420 to 525 
(1975); Pa. Stat. Ann. tit. 61,.§ 1052 (Purdon Supp. 1977); S.D. 
Compiled Laws Ann.,§§ 24-8-1'to 14 (1967 & Supp. 1976); Tenn. 
Code Ann.,§§ 41-181.0, 1816 (1975); Tex. Rev. Civ. Stat. Ann. art. 
6166x-3 (Vernon 1970); Utah Code Ann.,§§ 77-36-20 to 21 (Supp. 
1975); Wash. Rev. Code Ann. ch. 72.65 (West Supp. 1976); Wis. Stat. 
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Ann.,~ 56.065 (West Supp. 1977). Work release is also authorized 
in the Di~;trict of Columbia. D. C. Code Encycl., ~~ 24-461 to 467. 
(West 1966}. Persons confined in federal facilities are eligible 
for work release under the Federal Prisoner Rehabilitation Act, 
18 U.S.C.,s 4082 (1976). See also ACA Std. 4392 and 4408 which 
contemplate community-based work or training experiences. 

Although work-release prog~ams generally have been viewed 
favorably, several states have limited the reach of such programs. 
For example, some states exclude from eligibility confined persons 
who are considered high security risks, have committed particular 
types of crimes, or are serving life sentences. ~, Alaska Stat., 
§ 33.30.250 (1975). It has been recognized, moreover, that the 
"half-free" status of a confined person on work release cannot only 
be unsettling to him but may well increase the potential for contra-. 
band to be smuggled into a facility. ~, Johnson, Report on an 
Innovation -- State Work-Release Pro rams, 16 Crime and Delinq. 

~ 423 1970. It l.S also true t at community sentiment must 
be dealt with in developing community-based programs. Cf,~: 
Colo. Rev. Stat. Ann.,S 27-27-103 (Cum. Supp. 1975); Fla. Stat. 
Ann.,s 944.026 (1976). In some states confined persons may par
ticipate in work release only after a determination that free 
laborers will not be adversely affected and, occasionalrt~ after 
representatives of local labor organizations are consul~!;d. 
!hB..:., N.J. Stat. Ann.,s 30.4-91.3 (1976); N.Y. Correc .. L.,S 856 
(McKinney Supp. 1976); Tex. Rev. Civ. Stat. Ann.,~ 6l66x (Vernon 
1970). Work release programs are often seen as a confined per
son's bridge to resumption of life in the free world, Johnson, 
Report on an Innovation--State Work Release Programs, 16 Crime 
and De1l.nq. 417, 421 (1970). Hence, several states limit eligi
bility for participation to confined persons serving the last 
portions of their sentences. ~,Fla. Stat. Ann.,S 945. 091 
(West 1973); Mont. Rev. Code Ann., ~ 95-2217 (1975); N.Y. Correc~ 
L.,§ 853 (McKinney Supp. 1976). . 

There are, of course, many legitimate reasons for excluding 
confined persons from eligibility for work release or from par
ticipation in educational or training programs in the community. 
This section would leave the delineation of those classes of 
confined persons to be excluded to the sound discretion of the 
director consistent with his ob1igations to act reasonably and 
to attempt to prov'ide ~ainful employment to all confined persons. 

r/ 

Continui ty of a confined person's work experience is one of the 
major goals of a work release program. Johnson, Report on an 
Innovation -- State Work-Release Programs, 16 Crimel and De
linquency4l7, 421 (1970); Root, Work Release Legislation, Fed. 
Prob., March 1972, at 38, 41. Work-release opportunities, how-
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ever, are often concentrated in geographical areas far removed 
from one or more of a state's correctional facilities. Johnson, 
Re ort on an Innovation -- State Work-Release Pro rams, :1;6 Crime 
an De11nq. 417, 423-24 1 70. To 11m1t tee ects of geo
graphy on emploYmer~i: and training opportunities' paragraph (b) 
permits placement in other facilities. Similar authorization 
is provided by statute in most states. ~,C_a1. Penal Code, 
S 2910 (West SUpPa 1970); Colo. Rev. Stat. Ann.,~ 27-27-103 
(Cum. SUpPa 1975); La. Rev. Stat. Ann.,S 15:1111 (West SUPRa 
1976); Nev. Rev. Stat.,s 209.441 (1975); Tex. R~v. eiv. Stat. 
Ann. art. 6166x (Vernon 1970); Wis. Stat. Ann.,s 56.065 (West 
1977). 

The section·is silent on whether to treat the willful failure 
to return to a facility pursuant to the conditions of a work-release 
program as an escape, a disciplinary infraction, or in some other 
manner. At present, state law generally treats such willful failure 
as an escape.~, Alaska Stat., § 33.30.250 (1975); Cal. Penal 
Code ~ 4530 (West SUpPa 1976); Colo. Rev. Stat. Ann., § 16-11-212 
(1973); Fla. Stat. Ann., § 945.091 (West 1973); Ill. Stat. Ann. ch. 
38, ~ 1003-13-4 (Smith-Hurd SUppa 1977); La. Rev. Stat. Ann., 
~ 15:1111 (West SUpPa 1976). Occasionally, altho'1gh treat:~d as an 
escape, the willful failure to return to a facility from 'a work
release assignment is classified as a misdemeanor. ~, Md. Ann. 
Code arto 27, § 700 (a)(1966). States contemplating-adOption of 
this Act should include a provision in this Act -- if not other
wise provided. in existing substantive law in the state -- to 
clarify what will be the treatment for such willful failures to 
return. 

1 SECTION 4-804. [Private Enterprise on Property of 

2 Facili ty. ] 

3 (a) The director· may lease property a,t: a facility 

4 to a private business, commercial, industrial, or agricul-

5 tural enterprise agreeing to provide employment to 

6 confined persons. 

7 (b) Before lea:.?ing to a private enterprise, the 

8 

9 

director shall: 

(1) obtain a valuation from the [state assessor] 
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10 [State Auditor] of the property to. be leased; and 

11 (2) prepare a written report describing the [State 

12 Assessor~][State Auditor's] valuation of the propertYj terms 

13 and conditions of the lease, including the projected neces-

14 si ty for an adjustment of lease payments ~s provideo.""',in, 

15 Section 4-805, and the director's reasons for approving .the 

16 proposed lease. The report shall be reviewed by [the Attor-

17 General] [State Purchasing Agent] and is effective upon approval 

18 by the Governor. 

19 

20 

(c) In awarding leases~ the director shall consider: 

(1) the nature of the enterprise and its com-

21 patibility with the administration of the facility; 

22 

23 

(2) the number of confined persons to be employed; 

(3) the nature and prevalling wage for the em-

24 ployment offered and the availability of similar employment 

25 opportunities for confined persons upon release; 

26 (4) the willingness and capability of the private 

27 enterprise to train confined pe'rsons for employment in the 

28 enterprise; 

29 (5~ the financial gain to. be derived by the de-

30 partment from the lease; and 

31 (6) the views of appropriate civic, business, 

32 arrd labor organizations. 

33 ALTERNATIVE A 

34 [(d) If a private enterprise leases prop~rty pursuant 

35 to this section, a tax must be imposed for the privilege "of 

/) 
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36 using the property in the same amount and to the same ex-

37 tent as if the private enterprise owned the property. It 

38 must be assessed to the private enterprise and be payable 

39 in the samE"",~manner as taxes assessed to owners of real and 
l ~\.\ 

40 personal property, but the tax may not become a lien against 

41 state-owned property.] 

42 ALTERNATIVE B 

43 [(d) If a private enterprise leases property pur-

44 suant to this section, the directot shall assure that the 

45 payments made by the private enterprise include an amount 

46 equivalent to the taxes which might otherwise have been 

47 lawfully levied. The director, from payments made for the 

48 leased property by the private enterprise, may make payments 

49 in lieu of taxes to tIe [ei ty, township, and county] in which 

50 the property is located.] 

COMMENT 

Full employment of confined persons requires, of course .. an 
upgrading and.expansion of "the present prison industries programs 
at most fac~lities. See, ~, ECON, Inc. ; Bar~es an~ Tee~e:s, In
mate Labor 1n the Correct1onal Pro8ram, New Hor1zons l:n' Cr1m1nology,. 
741-42 (2d ed. 1963). This up~rading and exp~nsion is supplemented, in 
this_ .section, by allowing private enterprise to operat_~. gn the grounds 
of a facility 'and to employ confined persons. There is increas-
ing support for the concept embodied in th~s section. ABA Joi:nt 
Comm., ~ 4.4 (c) and Commentary; Nat'l Adv1sory Comm'n Corree. 
Std. 16.13; President's Task Force on Prisoner Relj:!ibilitation, 
at 9-10 (1970); Committee on Correctional Facilit~~s and Services, 
Georgia State Bar Ass 'n, Prisoner Employment in G~~orgia, Summary 
of Proposal (197!:'j.. The Souih Carolina Department' of Corrections 
has produced a film and a brochure, An Important Message to Pri
vate Industry from the South Carolina Department of Corrections, 
to' attract private ,industry to build factories on or pear cor
rectional facilities.' Although the concept is not universally 
accepted, .Letter from W. J. Estelle, Jr., :pir., Texas Dept. of 
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II 
II 

Corrections, to J. R. Potuto (De~. 29~ 1976) (on file in Model 
Sentencing and Corxections Act Project Office, U. Neb. L. College, 
Lincoln, Neb. )at least one state has enacted legislation pe~
mitting private industry to operate on the grounds of correctional~ 
facilities and to employ confined persons. Minn. Stat. Ann.; g 243.88 
(West 1973). For a description of the Swedish penal system in 
which private enterprise operates on the grounds of correctional 
facilities, see Ericsson, Labor-Market Wages for Prisoners (Dec. 
1972). 

Subsection .(b) is intended as a check on the di~cretion to 
lease property to private enterprise. ~, La. Rev. Stat. Ann." 
§ 15: 853 (W~st 1967) [" (the superintendent) may with the approval 
of the governor, lease .... "] (emphasis added); MJ.nn. Stat. 
Ann., § 243.88 O'lest 1973) (lithe commissioner of administration, 
with the approval of the governor, may lease .... ") (emphasis 
added). 

Subsection(c) is a recognition that the financial gain to be 
derived, from a potential lease arrangement is not the only nor 
even the ,most compelling factor to be considered when determining 
whether to lease space to a p~rticular private enterprise. For 
example, as one recent survey of all federal and state facilities 
discovered: '. 

"Only 20 percent of the inmates indic~ted that 
specific job programs or persons in the insti
tution assisted them in obtaining outside em
ployment. Less than half of the inmates who par
ticipated in training stated that the job waiting 
for them was related to the training they received 
in th~ institution. 

"Thewardens of the institutions estimate that 70 
percent of the imr.ates need to acquire job skills 
in order to obtain steady outside employment. 
They also estimate that only 34 percent are likely 
to acquire sufficient job skills during their 
stay." 

Levy, Abrams, and LaDow, Final Report on Vocational Preparation 
in U.S~ CorrectioDJl Institutions iii (U.S. Dept. of Labor 1975). 
Accord, Nat'l Advisory Comm'n Correc. Std. 11.10, 1613 and Com
IRtmtary (1973); ECON, Inc., at 1. Cf., e.g., Cal. Penal Code, 
~ .5091 (West 1970); Colo. Rev. Stat., g 27-27-104 (Cum. SUppa 1975); 
Ill. Ann. Stat. ch. 38, g 1003-12-2 (Smith-Hurd 1973). 

Subsect.ion (d) presents states with two alternatives for col
lecting payments in lieu of taxes for state property. Neither 
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alternative is preferred; a state should choose the alternative 
which best reflects its taxation system. Alternative A is derived 
from Minn. Stat.~ § 272.01 (1974).· 

1 

~ 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2:3 

24 

(i 

SECTION 4-805. [Adjustment for Additional Costs 

Incurred by Private Enterprise on Property ,of -Facility.] 

(a) If a private enterprise. operating on the property 

of a facility incurs additional costs because of the nature 

and size of the confined-person work force or the location 

of the facility, the director may, whenever necessary and 

appropriate: 

(1) provide services and other assistance to 

the private enterprise; 

(2) permit the private enterprise to supplement 

the confined-person work force with other employees; and 
, 

(3) after obtaining approval by the [Governor] 

P4rsuant to subsection (b), forgive payments to be made ~Y' 
(( 

the private enterprise, or make direct payments to the pri-

vate enterprise, equivalent to the unavoidable additional 

costs incurred by employing confined persons. 

(b) Before forgiving or making payments to a private 

enterprise, the director shall prepare a written report des

cribing the terms and conditions of the adjustment, includ

ing a statement as to whether the adjustment was contemplated 

at the time the lease was approved, and his reasons for 

approving the adjustment. The report must be reviewed by 

[the Attorney General] [State;Purchasing Agent] and approved 

by the [~overnor]. 
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COMMENT 

Operation of a private enterprise at a facility can be ex
pensive du~·to the distant location of the facility, Johnsonj 
Reaort on an Innovation -- State Work-Release Programs, 16 Crime 
an Delinq. 417, 423-24 (1970), the pO'ssible high employee turn
over rate, and the lack of training, education, discipline, and 
good work habits of the confinedrperson work force. ~,Levy, 
Abrams, and LaDow, Final Report on Vocational Preparation in U.S. 
Correctional Institutions iii (U.S. Dept. of Labor 1975); Presi
dent's Task Force on Prisoner Rehabilitation, at 10. These po
tential additional costs should be weighed against the societal 
costs of not providing employment and training opportunities to 
confined persons or of maintaining the present inefficient prison 
industries system. ~,ECON, Inc., at 4. See,~, Presi
dent's Task Force on Pr1soner Rehabilitation, at 10; Nat'l Ad
visory Comm'n Correc. Std. 1613 and Commentary; Jensen, Mazze 
and Miller, Le al Reform of Prison .Industries: New 0 ortunties 
for Marketing anagers, • us. L. • 3, 1 . e 
societal costs of not providing employment, moreov~r, will be 
greater than just the costs of recidivism, however gre~t they may 
be. Unemployment among confined persons means loss of:taxes that 
employed confined persons would be paying, loss of room and board 
payments (See Section 4-812 infra)"and loss of productivity 
which, based on a 15 percent factor for unemployment, may well 
amount to nearly $2 billion annually. N. Singer, The Value of 
Adult Inmate Manpower (ABA Commission on Correctional Facilities 
and Services 1973). See ECON, Inc., at 19 (savings include: 
"savings to the state"1il terms of reduced state agency purchas
ing expenditures, reduced criminal justice costs, prison industry 
wages and profits, benefits for the prison in terms of a reduced 
rate of disciplinary infractions and a more normal social atmos
phere; benefits to the inmate worker in terms of his ability to 
provide family support and to participate in individual training 
and job placement."). N. Singer and V. Wright, Cost Analysis of 
Correctional Standards: Institutional-Based Programs and Parole, 
111(1976). ~ 

This section reflects a judgment that the benefits to be 
derived from a fully employed confined-person work force warrant 
the. potential adjustments contemplated here. The s.ection thus 
complements Section 4-804 (c) and is::another reflection of the 
awareness that employment by private enterprise can serve many 
cbrrectional needs. EeON, Inc." at 1; Levy, Abrams, a·nd LaDow, 
Final Report on Vocational Preparation in U.S. Correctional Insti
tutions iii (U.S. Dept. of Labor 1975); Nat'! Advisory Con~'n 
Carrec. Stds. 11.10, 16.13 and Commentary. 

1\ Subsectim (b) is intended as a check on the discretion to 
m~Lk.e adjustments for additional costs incurred py privat.e en
terprise. It is a provision parallel to Section 4-804 (b) and 
reflects the fact that employment on grounds of confined p'~rsons 

17 
If 
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may impose expenses on a private enterprise that would not other
wise h,=" incurred. For'example in a state in which an employer's 
unemployment eicperiencerating is charged upon an employee'S vol
untary leaving the' extra costs attendant upon such charging could 
be costs calling for adjustment under this subsection. 

1 SECTION 4-806 . [Private Enterpr~se on Prope.rty of 

2 Facility Not State Agency.] 

3 (a) A private enterprise employing a confined per-

4 son is not for that reason alone an agency of the State, 

5 and the enterprise remains subject to the laws, rules, and 

6 regulations of the State governing the operation of similar 

7 private enterprises. 

8 (b) A confined person is an employee of the private 

9 enterprise employing him while he is acting within the scope 

10 of his employment. 

COMMENT 

This section states expressly that the status and general 
obligations of a private enterprise do not change solely because 
it employs confined persons. See Minn. Stat. Ann.~ ~ 243.88 (West 
1973) ("Any factory established under the provisions o,f this sec
tion shall be deemed a private enterprise and subject to' ~ll the 
laws, rules and regulations of this state governing the operation 
of similar business enterprises elsewhere in this state •..• "). 

1 

2 

3 

SECTION 4-807. [Employment and Training Assignments.] 

(a) The director shall adopt rules governing the" 

eligibility of confined persons for assignment to employment 

4 and training positions. The rules must provide that a con-

5 fined person's prefe~ence be considered in making an employ-, 

6 ment or training assignment. 

if 
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7 (b) The director shall establish ~hich classes of 

8 confined persons are eligible for employment in each enter-

9 prise based on the security classification of confined per-

10 sons and the risk to security presented by employment in the 

11 enterprise. Until there are sufficient training or employ-

12 ment opportunities to accOJllmodate all confined persons,the 

13 director may utilize additional factors in determining which 

14 confined persons are eligible for each enterprise,iricluding: 

15 (1) the amount of time remaining to be served on . 

16 the sentence; 

17 

18 

(2) the amount of time served on the sentence; 

(3) the amount of time served without training or 

19 employment opportunities; and 

20 (4) whether the confined person has, as a condition 

21 to employment by an enterprise, spent a specified period of 

22 time employed in general maintenance work or in other ser-

23 vices essential to the administration of a facility. 

24 (c) Decisions to employ, promote, or discharge indi~ 

25 vidual confined persons tlust be made by the manager of 

26 the enterprise, but a con~~ned person may become ineligi-

27 ble for employment by an enterprise. because of a reclassifi-

28 cation to a higher security level or a transfer to another 

29 facility. 

30 (d) The director, to the extent possible, shall 

31 assure that educational and othe~ programs are scheduled 

32 so as not to restrict a program participant's opportunities 
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COMMENT 
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This section is an accomodation between the responsibilities 
of the director to maintain order and security and the responsibility 
of the manager of an enterprise to make management decisions relating 
to it. In proposing its free venture model, EeON, Inc. would require 
until full employment of confined persons can be achieved'~' that the 
facility classificatiqn committee define with "explicit, written· 
cri ter!.; '\ which groups; of confined persons w'ould be eligible for em
ploymen!\. . by prison industries. Prison industry managers would then 
freely recruit from the eligible gr9up and all employment decisions 
would be theirs. ECON, Inc., at 56-57. This section, e.pplicable 
to private enterprise as well as prison industries J cont1emplates 
a similar division of responsibilities. 

SubsectiOlS (a) and (b) in pa.rt reflect aspects of current 
classification systems. ~,Ala.ska Stat., § 33.30.020 (1975); 
Fla. Stat. Ann.,s 945.09 (West Supp. 1977); La. Rev. Stat. Ann., 
~ 15.324 (West Supp. 1976). The factors going beyond security 
interests that are listed in (b) represent other objective criteria 
by which the director may allocate a scarce commodity. 

Subsection Cd) reflects an interest in limiting, to the ex
tent possible, the necessity for a confined person to choose between 
remunerative employment and educational and other programs which 
would be of benefit. Such flexibility in ~cheduling is often urged 
so as to permit confined persons to progress at their own rates. 
~, ACA Std. 4403. It is,of course, recognized that one major 
stilcIy Jlas, suggested that employment activities regularly be sup
plemented by training. Levy, Abrams, and LaDow, Final Report on Vo
cational Preparation in U.S. Correctional Institutions viii (U.S. 

e Dept. of Labor 1975). 

1 

2 

SECTION 4-808. [Required Wor~.] 

(a) A confined person may be required to keep his 

3 his own living quarters clean and orderly. 

4 (b) A confined offender may be required to perform 

5 .general maint.enance work in the facil-i.t-y and assist in 

6 providing other serv:tces essential to the administration 

7 9f the facility such as food and laundry service. 
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8 (c) A confined offender may be required to work in 

9 a business, commercial, industrial, or agricultural enter-

10 prise operated by the department. 

COMMENT 

It has been fairly said that: 

ta constructive member of the community, by definition, 
is a working member. A common characteristic of offenders 
is a poor work r~cord; indeed it is fair to conjecture that 
a considerable number of them took to crime in the first 
place for lack of the ability or the opportunity or 
both -- to earn a legal living." 

President's Task Force on Prisoner Rehabilitation. 

Employment opportunities for confined persons, through work
release programs, employment by private enterprise on the grounds of 
facilities, and upgraded prison industries, should eve~tually be 
available to all confined persons. It is contemplated, moreover, 
that there will be ample incentive for confined persons to seek and 
retain employment 1N"hile confined once a realistic wage scale becomes 
the norm and employment opportunities are provided in occupations 
in which it is possible to obtain employment upon release. It is 
also true that forced rehabilitation is often seen as counter-pro
ductive as well as violative of personal dignity. ~., ABA Joint 
Comm.,! 3.4 and Commentary; Nat'l Advisory Comm'n S~ 2.9 and ~om
mentary. 

Subsection (a) reflects the view that each confined person, 
even if also employed in gainful employment, has an institutional ob
ligation to maintain his own living quarters and to assist in general 
maintenance of the facility in which" he lives. Whether or not to re
quire confined persons to\work, particularly at paid employment, is a 
question which has provoked much debate. ~., ABA Joint Comm.,~ 3.4 

'and Commentary. The ACA Standards on AccreaItation, while silent with 
respect to whether confined offenders may be required to work do urge 
that incentives be provided to encourage confined offenders to work. 
ACA Std. 4391. Subsections (b) and (c) reflect a decision that the benefits 
derived from employment by the confined offender and society, at least 
when the confined offender is not employed by private enterprise, may 
outweigh other interests. See Ericsson, Labor-Market Wages for Pri-
soners 2 (Dec. 1972): -

,iCompulsorywork in the institutions has been criticized 
in various connections on the grounds that compulsion has 
no therapeutic effect. This opinion is mainly based on 
the belief that institutional work is independent of other 
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treatment. This in turn presupposes that the prisoner 
makes a clear distinction between his position as an 
employee at one of the correctional administration's 
workshops and his total situation as a prisoner at 
an institution •. Experience shows that this is rarely 
the case. Aggression and dislike directed toward 
some factor within the institution often lead to pro
tests against some other factor. A survey a few years 
ago of fifty cases of refusal to work showed that only 
in one case was this form of protept caused by conditions 
at the place of work. It is unlikely that doing away 
with compulsory work would bring about the desired 
therapeutic effect: making work more attractive to the 
prisoner & Doing away ,:v-i th compulsory work or the re
sponsibility for taking part in other similar activities 
would be more likely to bring about the opposite effect. 
Many prisoners who now keep their physical and mental 
health through working would probably sink into a pas
sive, undemanding institutional existence." 

Subsections (b) and (c) apply specifically :to confined offenders and not to 
confined persons generally because it 1S believed completely inap
propriate, if not unconstitutional, to force a confined person not 
yet convicted of a criminal offense to work .for wages in employment 
provided by the department. It is clear. however. that requiring 
confined offenders to work is not violative nf the 13th Amend-
ment although "wide-scale forced work" may he prohibited 
.bY the 14th Amendment .Id. The National Advisory Commission 
on the ABA Joint Committee are opposed to the concept reflected in 
this section. The Model Penal Code, although not unambiguous, 
appears to support the concept. Model Penal Code,! 304.6. Several 
states compel confined person employment by statute. See, ~., 
Cal. Penal Code,s 2700 (West SUppa 1977); Colo. Rev. Stat. Ann., 
5 27-24-101 (Cum. SUppa 1975); Fla. Stat. Ann., S 944.49 (West 1973); 
~Me. Rev. Stat. Ann. tit. 34, § 504 (West SUppa 1965). 

1 

2 

3 

4 

5 

6 

SECTION 4-809. [Enterprises Operated by Departmen...1.] 

Ca) The director shall adopt measures governing the 

administration of enterprises operated by the department. 

The director shall: 

(1) provide for the pricing and marketing of 

goods and services produced by those enterprises; 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

(2) assure that goods and services produced 

by these enterprises do not unfairly compete with those 

produced by private enterprise; and' 

(3) require that each enterprise maintain 

sepa~ate, acc;:'1.rate, and complete records and accounts in 

accordance with accepted accounting practices for business 

enterprises. 

(b) The director may pro\..::de for the management of 

the enterprises operated by the department [.] ~nd may, if 

appropriate, incorporate one or more enterprises in accor

dance with the law of this state.] 

(c) The director" may expend funds genera~ed by en

terprises operated by the department and other available 

funds to: 

(1) pay the capital and operating expenses of 

the enterprise; 

(2) expand the size and scope of the enter-

prises; 

(3) increase the rate of wages paid to employees 

of the enterprises; 

(4) supplement the wages paid to confined per

sons employed in general maintenance work or other essential 

services; 

(5) establish a placement program to assist 

confined persons in obta.iningemployment upon release; and 
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32 

33 

(6) support other activities related to the 

employment and training of confined; persons. 

COMMENT 

This section is derived in part from Minn. Stat. Ann., 
§ 243.85 (West 1973). For statutes concerning the establishment and 

maintenance of prison industries see, ~, Cal. Penal Code,. §§ 2716, 
2911, 5091 (West 1970 & Supp. 197m Colo. Rev. Stat. Ann., §§ 27-27-
103 and 104 (Cum. Supp. 1975); Fla. Stat. Ann., S 944.023 (West Supp. 
1977) and § 945.13 (West 1973); Ill. Ann. Stat. ch. 38, § 1003-12-1 
and 2 (Smith-Hurd 1973); La. Rev. Stat. Ann., S 15.832 (West Supp. 
1976); Me. Rev. Stat. Ann. tit. 34, § 5 (West 1973); Mont. Rev. Code 
Ann., § 80 - 1501 (1974); N e v . Rev. S t at ., ~ 2 0 9 • 350 (197 5); N. J. S tat. 
Ann., § 30:4-98 (West 1964); N.Y. Correc. L., § 45 (McKinney Supp. 
1976); Pa. Stat. Ann. tit. 71, S 305 (Purdon 1962); Tex. Rev. Civ. 
Stat. Ann. art. 6203c (Vernon 1970); Wis. Stat. Ann., S 56.01 (West 
1976). 

The present prison industries system reflects poor manage
ment techniques and inadecuxate record-keeping. ECON, Inc., Analysis 
of Prison Industries and R~kommendations for Change., VI, Study of the 
Economic and Rehabilitative Aspects of Prison Industry (Sept. 24, 
1976). See, ~., Nat'l Advisory Commln Correc. Std. 16.13 and Com
mentary;Pr'esrcrent's Task Force on Prisoner Rehabilitation, The Crimi
nal Offender -- What Should Be Done? 10 (1970); Jensen, Mazze and 
Miller, Legal Reform of Prison Industries: New Opportunities for 
Marketing Managers, 12 Am. Bus. L.J. 173, 1977 (1974). It is contem
plated that prison industries under the Act will be upgraded and 
expanded. The ECON s Inc. study proposed that prison industries ope
rate on a "free venture" model which would approximate the free work 
world. ECON, Inc., Analysis of Prison Industries and Recommendations 
for Change, VI, Study of the Economic and Rehabilitative Aspects of 
Prison Industry (Sept. 24, 1976) at 21. The Law Enforcement Assis
tance Administration is presently funding a "Model Prison Industries. 
Project" in Connecticut which operates prison industries following 
the free venture model; the project will likely be expanded to in
clude the States of Minnesota, Illinois, and Washington. Letter 
from John Manson, Commissioner, Connecticut Dept. of Corrections, to 
J. R. Potuto (Nov. ~9, 1976) (on file in Uniform Corrections Act Pro
ject Office, U. of Neb. L. College, Lincoln, Neb.). 

SubsectIDn (a) requires adequate record keeping and also obli
gates the director to assure that goods and services produced by 
enterprises operated by the department do not obtain a c~mpetitive 
advantage in the free market resulting from the enterprise'~ status 
as a part of government. 
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Subsection (c) contemplates that, as has been the ECON, 
Inc. experience, in selected Connecticut prison industries, with 
good management, enterprises operated by the department will gene
rate profits. Subsection (c) requires that these profits be ex
pended only in employment~or training-related activities and in 
paying the costs of such activities. This requirement! is consistent 
wi th the goal of this, Part to provide meaningful emplq:rment and 
training opportunities for all confined persons. Subs'ection (c) 
also permits the director to expend other funds in employment 
and training activities. 

. , , ,," ~ 
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2 The director may authorize confined persons to en-

3 gage in handcrafts and to sell their products to the public. 

COMMENT 

See, ~~, Ill. Ayn. Stat. ch. 38, g 1003-12-2 (Smith-Hurd 
1973);~v.~. Stat., s 209.350 (1975). 

1 

2 

SECTION 4-811. [Terms and Conditions of Employment.] 

(a) A confined person employed by private enterprise, 

3 an agency of governmeht other than the depattmetit~co!!-in a 

4 business, commercial, industrial, or agricultural enterprise 

5 operated by the department is entitled to be paid at least the 

6 wages paid for work of a similar nature performed in private 

7 enterprise by employees having similar skills worki.ng under 

8 similar conditions in the locality in which the work is per-

9 formed. The [State Commissioner of Labor] [director] shall 

10 certify the prevailing wage for e'ach job for which the de-

II partment or other governmental agency employs confined 

12 persons. \\ 

13 (b) Notwithstanding subsection (a),if an enterprise 

14 

15 

16 

17 

18 

19 

20 

o~erated by the department does not produce sufficient income 

to support payment of prevailing wages, the director may 

authorize wage payments to· 'be based on the producti vi ty of 

the enterprise until such time as the income of the enter-

prise can support a prevailing wage rate. 
Ii 

(c) A confined person employed by t~le department for 
. ! 

work other than in a business, commercial,/industrial, or 
j ... 

!I 
)' 

.(/ 
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I:' 
21 agrichltura1 enterprise operated by the department is 

22 entitled to be paid at least the lowest of the following 

23 rates: 

24 (1) the prevailing wage for similar services 

25 performed in private industry; 

26 (2) the minimum wage as established by 

27 [federal; state] law; or 

28 (3) a sum equivalent to the lowest hourly 

29 wage paid to confined persons employed in an enterprise 

30 operated by the department. 

31 (d) A confined person may not be paid for keeping 

32 his. own living quarters clean and orderly. 

33 (e) Termination of employment re'sulting from final 

34 release from a facility of a confined person employed by 

35 private enterprise is a voluntary leaving of employment 

36 without good cause [attributable to the employer; attribut-

37 able to work] for purposes of [state unemployment compensa-

38 tion actl. 

COMMENT 

To achieve the goal of full 'employment in d realistic em
ployment setting, confined persons should be employed under the 
same terms and conditions of employment operative in the free 
world. E.g., ABA Joint Comm., § 4.4 (c), (d) and Commentary; ECON, 
Inc., at 21; Nat'l Advisory Comm'n Std. 16.13 and Commentary. See 
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Minn. Stat. Ann., ~ 243.88 (West 1973). It is the intent of this 
Section to accomplish this. 

Subsection. (a) requires payment of a prevai.1i.ng wage at 
least when the employer is a private enterprise or an agency of 
government other than the department. SlJTI.port for payment of a 
prevailing wage to a confined person empfo'yed by private enter
prise comes from various groups. ' ~, ACA Std. 4392, ABA ,Joint 
Comm., S 4.4 (c) and Commentary; Comm1ttee on Correctional Facili
ties and Services, Georgia State Bar Ass'n, Prisoner Employment 
in Georgia, Summary of Proposal (1975); Nat..'l Advisory Comm'n 
Correc. Std. 1613 and Commentary; President's Task Force on Pri
soner Rehabilitation, at 12; Barnes and Teeters, Inmate Labor in 
the Correctional Program_in New Horizons in Criminology 741-42 
(2d ed. 1963). A successful prevailing ,,~age system is used in 
Sweden. N. Morris & G. Hawkins, The Honest Politician'S Guide to 
Crime Control 131 (1970). Further,· work-release programs which 
provide, perhaps, the closest parallel to employment of confined 
persons by private enterprise on the grounds of a facility, gene
rally require payment of a prevail~ng wage. Nat'l Advisory Comm'n 
Correc. Std. 16.13 and Commentary. '. 

Additional support for at least a minimum wage standard 
comes from the National Council on Crime and Delinquency, Policy 
Statement on Com ensation of Inmate Labor 34 Am. J. Corrections 

, 3 972 j an t e New Yor State Special Commission on Attica, 
,Report on Atti~a 49-51 (1972). Both a Minnesota statute (permit

ting private enterprise to lease space on correctional grounds) 
and a bill under consideration by Congress (permitting the inter
state shipment of prison-made goods) do not require a prevailing 
wage; they require, instead, payment of no less than the prevail
ing minimum wage for work of a similar nature performed by free 
employees. Minn. Stat. Ann.,~ 243.88 (West Supp. 1975-1976); 
H.R. 4871, 94th Cong., 1st Session (1975). It is nonetheless 
the intent of the Minnesota Department of Corrections to pay 
"wherever possible, the same wage as received on the street 
for the same production." Letter from Kenneth E. Schoen, Comm'r, 
Minn. Dept. of Corrections, to J. R. Potuto (Dec. 15, 1976) (on 
file in Uniform Sentencing and Corrections Act Project Office, 
U. of Neb. L. College, Lincoln, Neb). 

A different and more d.ifficult problem exists when consid
ering what wage scale should be paid by the department. Presently 
of course, confined offenders are paid at a very minimal daily rate. 
It is true however, that proposals are under consideration by state 
legislatures that would require payment by the department of a 
minimum wage (~, LB 850 (Neb. 1978)) and that other state 
departments of corrections are beginning to pay increased wages~ 

I 
·· •• 1 
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See,~, letter from John R. Manson, Comm'r, Conn. Dept. of 
Correctl.ons, to J. R. Potuto (Nov. 29, 1976) (on file in Model 
Sentencing and Corrections Act Project Office, U. of Neb. L. Col
lege, Lillcoln, Neb.). The ACA Standards on Accreditation urge 
payment ox wages sufficient to permit canteen purchases and'to 
also permit an accumulation of funds to assist a confined person 
when released. Std. 4390. It is contemplated under .,this Part that 
eventually enterprises operated by the department can support 
payment· of a. prevailing wage and that all confined persons able 
to work will be paid, whether by government or private enterprise, 
a prevailing wage. It is clear, however, that it may be some time 
before this becomes reality. Subsection (b) thus authorizes the 
director to pay wages based on the productivity of the enterprise 
during the transition period before enterprises.operated by the 
department can support a prevailing wage rate. 

Subsection (c) reflects a balance between the needs and opera
ting funds of the department and the intent of the Part to provide 
gainful employment to all confined personso It is intended that 
perso:ns employed by the department for work other than in a bus
iness, commercial, industrial, or agricultural enterprise will.bc 
paid a prevailing wage at least once there is full employment at 
a prevailing wage rate. 

Subsectio:tl (d) prohibits payment of wages for what ,~s con
sidered to be the obligation of each confined person--hi~~respon
sibility to keep his living quarters orderly. 

Subsection (e) governs the operation of the unemployment 
com-ensation system with respect to confined persons. It seems 
likely that, absent a provision in this Part, a confined person 
otherwise eligible who is employed by private enterprise on the 
property of a facility would be covered by the provisions of a 
state unemployment compensation act to the same extent as other 
employees in the state. ;For such confined-person employees the 
question upon release froll) a facility would be whe.ther release 
should be treated as a voluntary leaving for purposes of state 
unemployment law (and, thus, trigger the temporary disqualifica
tion provisions attendant upon a voluntary leaving in most states) 
or \vhether, absent other disqualifying acts by the confined person, 
the leaving would render the confined person immediately eligible 
for unemployment compensation. Subsection (e) resolves this ques
tion by statutorily equating a release with a voluntary leaving. 
Thus a confined person upon discharge would be treated similarly 
to any~mpJ.oyee who voluntarily leaves his employment. See,~, 
Report 247-71, VL-SO-93, No. BR-72380-D & E (Decision oF'Boar<lof 
Review) (New Jersey, August 3, 1970) (termination of work experi
ence by releasee granted parole treated as voluntary leaving at 
least when releasee could have remained with job after parole). 
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The bracketed language in (f) attemp{:s to track the various lan
guage used to define a vOluntary "leaving" in the different 
state unemployment systems. 

The usual situation at state law for an employer whose em
ployee voluntarily leaves employment is that the employer's ex
perience account is not charged (charges on employer experience 
accounts ultimately increase rates of compensation required to 
be paid by employers). In a state in which an employer experience 
account is charged for employee voluntary leavings an employer who 
would otherwise contemplate operating on grounds might choose not 
to so lo~ate because of projected increased unemployment insurance 
rates. This projected increase might well prove an additional cost 
incurred for which an adjustment may be allowed under Section 
4 - 8 0 5 sup r a . 

Although Subsection (e) does not by its terms exclude con
fined persons employed by the department, such employed confined 
persons are presently excluded from unemployment coverage in vir
tually every state (California has eliminated this exclusion and 
Minnesota is now considering such legislation}. There are strong 
policy reasons for including all confined persons within the 
scope of unemployment protection so that a confined person, whiie 
confined, is not treated differently based on whether or not 
his employer was the department. Nonetheless, it was decided 
to leave this decision to ea~h state in the development of its 
employment program. It may well be that as department employment 
endeavors become profit-making ventures the costs incident to 
providing unemployment compensation will not unduly implicate 
other state funds. 

Finally, there is no express prohibition against confined 
persons receiving unemployment compensation while confined. It 
was determined not to interfere with the normal operation of a 
state unemployment system. Thus, a confined person may receive, 
while confined, unemployment benefits to which he is eligible 
due to his employment before confinement. On the other hand, 
under a state unemployment system a confined person who leaves 
without good cause employment by private enterprise'cthat is 
provided him while confined would be ineligible for' (benefi ts. 
Moreover, since a wage earner must be unemployed t6! receive 
unemployment compensation, Section 4-808 supra, which permits the 
department to require that a confined person accept employment 
by the department, could operate to prevent a confined person. 
from receiving unemployment compensation. 

It is recognized that the implementation of this section 
requires the opening of free markets to prison-made goods and, 
most particularly, ~he repeal of legislation preventing this. 
See Section 4-816 and comment infra. 

~, 

\/ 
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SECTION 4-812. [Disposition of Wages.] 

(a) The director shall provide for the disposition. 
, 

of a confined person's wages. A confined person's monthly 
.j 

gross wages minus required payroll deductions and neces

sary work-related incidental expenses must be distributed 

in the following manner: 

(1) 10 percent to be deposited in the account 

of the confined person to be used by him for any lawful 

purpose; 

(2) 25 percent to be paid to the department 

toward monthly room, board, and ocher maintenance costs. The 

director may reduce or waive these charges if he determines 

that their collection is unreasonable. 

(3) 10 percent to be deposited for the confined 

person and held until his release; and 

(4) the remainder to be paid in accordance with 

the following priority: 

(i) first in accordance with the law 

otherwise applicable to the collection of civil obligations 

against wage payments, and 

(ii) second at the direction of the 

confined person for any lawful purpose. 

(b) Wages earned by confined persons must be paid 

to'the director and are not subject to judicial pr.ocess or 

assignment except as provided in this section. 

COMMENT 
. If a confined person is gainfully employed in conditions 

approximating, as nearly as possible, those operative for workers 
in the free world, then he should also meet the expenses he would 
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be paying in the free world. See, 'H' ., Minn. Stat. Ann., 5 241.01 
(West Supp. 1976); ABA Joint Camm., 4.4 and C.ommentary; Conooittee 
on Correctional Facilities and Services, Georgia State Bar Ass'n, 
Prisoner Employment in Georgia, Summary of Proposal (1975); ECON, 
Inc.; Model Penal Cod~ 5 303.7; President's Task Force on Prisoner 
Rehabilitation, at 12; Barnes and Teeters, Inmate Labor in the Cor
rectional Program in New Horizons in Criminology 741-42 (2d ed.-
1963). Most work-release statutes do, indeed, contain provi~ions 
for confined persons to pay room and board and maintenance costs, 
family support, and other expenses. ~, Alaska Stat., S 33.30. Z 50 
(1975); Ariz. Rev. Stat. Ann., S 31-334 (West 1976); Ark. Stat. Ann., 
§ 46-117 (Supp. 1975); Colo. Rev. Stat., § 16-11-212 (1973); Iowa 
Code Ann. ch, 247A (West 1969 & Supp. 1977) Md. Ann. Code art. 
2~ 5 7QOA (1976 & Supp. 1976). Most of the statutes do not include 
a ceil~ng on the amount which can be charged for room and board and 
maintenance costs. But see Idaho Cod~ 5 20-242 (Supp. 1976) (maxi
mum daily charge $5.00); t~l. Ann. Stat. ch, 38, ~§ 1003-9-3 & 1003-
13-1 to 6 (Smith-Hurd 1973" & Supp. 1976) ("reasonable fees"). Some 
states allow the department of corrections to adopt rules concerning 
disbursement of earnings of confined persons. ~,Fla. Stat. ',Ann., 
§ 945.091 (West 1973 & Supp. 1976); Me. Rev. Stat. Ann. tit. 34, 
§ 527 (West Supp. 1976). In a 1972 survey of work-release statutes 
in 20 states it was discovered that 19 states list room and board 
payments as a first priority; 18 states lis~ work-related inciden
tal expenses as a second priority; support of dependents is generally 
the third priority in disbursements. Root, Work-Release Legislation 
Fed.,~rob., March 1972 at 38, 41. 

The priority of payments in this section represents an attempt 
to provide employment incentive to confined persons while leaving un
affected the law oth~rwise applicable to civil obligations. See, ~, 
Del. Code tit. 11, ~s 6533-6534 (Supp. 1976) (wages may be U5eU by 
confined persons as spending money); N.Y. Correc. Law, SS 851-858 
(McKinney Supp. 1976) (wages may be used for commissary purchases by 
confined persons). Paragraph (2) reflects the intention that this sec
tion would fully operate only in instances where a confined person is 
paid at least a prevailing minimum wage. ' 

The federal wage garnishment statute limits garnishable wages 
to 25 percent of weekly disposable earnings (excluding, inter alia, 
court-ordered support payments). 15 U.S.C. ~ 1623 .(1970). The statute 
speaks in broad language and does not exclude confined person wages 
from its limitation on creditor garnishment. On the other hand, the 
possibility of gainfully employed confined persons was likely not con
sidered at the time of the statute's enactment. Further, the limitation 
under the statute was designed to meet the debtor's need of immediate 
cash resources for life's essentials. Gainfully employed confined per
sons do not, of cO,urse, experience comparable needs. Suitable interpre
tationof the wage garnishment statute, therefore, would seem to leave 
room for the wage disposition contemplated by this section. 

1 

2 

SECTION 4-813. [Funds of Confined Persons Held by 

Department.] Funds of a confined"/person held by the depart-

3 ment for his·release must be credited to the confined person 
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4 and deposited in an interest-bearing state or federally 

5 insured account. 

1 

2 

COMMENT 

See, Me. Rev. Stat. Ann. tit. 34, § 75'1\ (West 1978). 

SECTION 4-814. [Employment Upon Release.] 

(a) The director shall adopt measures designed 

3 to assist confined persons in obtaining employment upon re-

4 lease. 

5 (b) Whenever the director is unahle to find an 

6 opportunity for employment for a confined person upon re-

7 lease that is comparable in remuneration and general working 

8 conditions to the employment last provided. him while confined, 

9 the director shall pay him weekly a sum equal to his last weekly 

10 wage until he is emp1oyed,but for not more than [4] weeks. 

COMMENT 

A released confined person who is unemployed is more likely 
to recidivate than one who has.Jound gainful employment. See D. Glaser, 
,The Effectiveness of a Prison and Parole System 311-61 (1964); 6 ECON, 
Inc., at 3-4,76. Nat'l Advisory Comm"n Corree. Std. 16.13 and commen
tary. The employment and training opportunities to be provided by 
the director are an attempt to provide confined persons with market
able skills and good work habits and, thus, to equip them to find and 
retain jobs upon release. 

Subsection (a) specifically obligates the director to assist 
confined persons to find employment. Subsection (b) is intended 
both as an incentive to the director to establish a meaningful place
ment program and as an assurance that a confined persrnwho has not 
been placed in employment will have income to support him for a rea
sonable time while he seeks employment. It is contemplated that the 

.! director may use funds generated by departmental enterprises (Section 
4-809(c)) to make such severance payments. 

• 
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SECTION 4-815. (Correctio?al Employees; Financial 

Interest in Offender Employment.] To supplement other 

provisions of law governing state employees, the director 

shall adopt rules to: 

(1) define prohibited conflicts of interest by 

employees of the department arising out of the employment 

of persons in the custody of the department; 

(2) require disclosure of any financial interest 

held by an employee of the department in a private enter

prise providing employment to persons in the custody of the 

department; and 

(3) prevent exploitation of the labor~of confined 
, 

persons. 

COMMENT 

A specific section dealing with correctional employees and 
conflicts of interest is thought necessary because of the unfortunate 
history of exploitation of the labor of confined persons, an exploi
tation which, in large part, led to the restrictive legislation deal
ing with employment of confined persons. ~,ABA Joint Comm., 
§ 4.4 (a) and Commentary. See,~, Cal.-penal Code,~ 2540 (West 
1970); Fla. Stat. Ann., ~ 944.3;a (West 1973); La. ReN. Stat. Ann., 
§ 15:862 (WE~st 1967); Me. Rev. Stat. Ann. tit. 34, ~ 555 (West 1964); 
N.Y. Correc. Law,~ 22 (McKinney Supp. 1976:'1977). 

1 

2 

3 

4 

SECTION 4-816. [Interstate Commerce.] 

Goods produced in whole or in part by confined per

sons in this State may be transported and sold in the same 

manner as goods produced by freep-erson,s.c. Gd:bds produced in 
-----~.::::..~-~::::,. . 
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5 

6 

7 

8 

whole or in part by persons confined in another state or 

territory may be transported and sold in this State in the 

SBlIBmanner as goods produced by confined persons in this State 

may be transported or sold in that state or territory. 

COMMENT 

Almost every state restricts the sale of prison-made goods 
(with an occasional exemption usually relating to a.gricultural products) 
to state or'local governmental agencies. See, ~., Cal. Penal Code, 
§ 2873 (West Supp_ 1978); Colo. Rev. Stat. Ann.,~-27-24-ll5 (Cum. 
Supp. 1975); Fla. Stat. Ann., S 945.16 (West 1977); La. Rev. Stat. Ann., 
§ 51:691 (West !965) ;.Mont. Rev. Code Ann., § 80-1503 (1974); N.Y. Gen. 
Bus. Law., § 79 (McKinney 1976); Tex. Rev. Civ. Stat. Ann. art. 9007 
(Vernon 1976); Wis. Stat. Ann.,§ 56.06 (West 1957). Current federal 
legislation divests prison-made goods of their interstate character. 
49. U.S.C., ~ 60 (1970). States are thus free to restrict sale of 
prison-made goods transported from other states. See,~, Cal. 
Penal Cod.e, § 2880 (West 1970); Colo. Rev. Stat. Ann' 1 § 27-24-115 (Cum. 
Supp. 1975); Me. Rev. Stat. Ann. tit. 3~ § 503 (West 1964); N. J. 
Stat. Ann., S 46: 31-1 (West 1940). Recently there have been attempts 
to amend this section by affording interstate cha-racter to all prison
lnade goods produced by confined persons paid a prevailing minimum 
wage. ~,H.R. 4871, 94th Cong., 1st Session (1975). 

This section eliminates the state-use restrictions on domes
tic prison-made goods and thus eliminates a pri~e obstacle to the full 
employment contemplated by this Part. It is a step already taken in, 
among others, Minnesota where state-use provisions were recently repealed. 
Minn. Stat. Ann., S 11-1-1.1-39 (Burns 1973). The intent of the section 
is also to eliminate state-use restrictions on prison -made goods trans
ported from another state; it would do so in all cases in which the 
transporting state has eliminatedtstate-use restrictions on prison-made 
goods transported from other states. 

The goal of this part will not fully be reached, of course, 
until all legislation restricting use of prison-made goods i~ repealed. 
See, ~, 18 U.S.C., S 1761 (1976) (transporter of prison-made goods 
rn-interstate commerce is guilty of a misdemeanor). As the National 
Advisory Commission found: 

"So engrained are these approaches to prison labor 
that prohibitions against the use of prison labor are 
routinely inserted in legislation authorizing public 
projects. In 1958, Public Law 85-767, authorizing 
Federal aid to highway construction, prohibited the 
use of offender labor except offenders on probation 
or parole and in 1970, Public Law 91-258 authorizing 



(/ 

'1' 

Federal asststance in airport development, pro
hibited offender labor completely." 
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Nat'l Advisory Comm'n Correc. Std.. 16.13 at 583. The National Advisory 
Commission has called for the repeal of such legislation, id., as have 
among others, the ABA Joint Committee on the Legal Status or Prisoners, 
the Georgia State Bar Association Committee dil Corre.ctional Facilities 
and Services, the President's Task Force on Prisoner Rehabilitation, 
and BCON, Inc. 
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SECTION 4-901 

PART 9 
COMPENSATION FOR WORK-RELATED INJURIES TO CONFINED PERSONS 

1 

2 

SECTION 4 - 901. 

Compensation Act.] 

[Application of Worker's 

Subject to the provisions 

3 of this Act, if a confined person is injured in the per-

4 formance of his ''lork in connection with the maintenance or 

5 operation of the facility or in any business, commercial, 

6 industrial, or agricultural enterprise, he is subject 

7 to the provisions of [here insert reference to state worker's 

8 Compensation Act]. 

COMMENT 

This section makes a state workers' compensation act appli
cable to prisoner injuries incurred during work-related activit~ 
The Act seeks to greatly expand the work opportunities available 
to persons in confinement and to make the working conditions as 
comparable to free world employment as possible. Workers' com
pensation is an important aspect of that task. The Council of 
State Governments has recommended making workers' compensation 
applicable to prisoners. Council of State Governments, Workmen's 
Compensation and Rehabilitation Law (Rev. 1974). And eight states 
and the federal government have enacted legislation entitling 
persons engaged in labor while confined to compensation for their 
injuries. Iowa Code Ann., ~ 85.62 West Supp. 1977-78; Md. Ann. 
Code art. 101, ~ 35 (a) (Supp. 1977); N.C. Gen. Stat., § 97-13(c) 
(1972); Or. Rev. Stat., ~s 655.505-.550 (1975); S.C.Code, §§ 72-11.1-
.3 (Supp. 1975); Wyo. Stat., § 27-317(b) (ii) (Supp. 1975); 18 U.S. 
C., § 4126 (1976). For a description of the various approaches 
takep ~"n the above legislation see Note, Workers' Compensation 
for Pr1soners, 51 N.Y.U. L. Rev. 478 (1976). Indeed, the tenta
tive draft of the American Bar Association standards relating 
to prisoners recommends workers' compensation benefits for all 
injuries received during confinement regardless of whether they 
are work-related. ABA Joint Comm. a-t -5"45. 
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SECTION 4-902 
SECTION 4-903 

The section and those that follow take as a general pro
position that the person working during confinement should be 
treated in the same manner as free laborers regarding compen
sation for injuries. States should insert in the bracketed 
space specific statutory reference to existing workers' com
pensation. However, there are aspects of confinement whi(i:h 
do create differences in how workers' compensation should be 
applied and the sections in this part address these issues. 

1 SECTION 4-902. [Iilsurance.] The director may 

2 [acquire insurance from a private insurance carrier] 

3 [contribute to the state worker's compensation plan] to 

4 discharge the liability imposed by this Part. In the 

5 absence of insurance or other source of funds, liability 

6 imposed by this Part is payable from the general funds 

7 available to the department. 

COMMENT 

Methods of funding workers' compensation vary. In a few 
states, compensation is paid by a central fund to which employers 
contribute. In most states, employers are obligated to purchase 
private insurance' to :,cover the contingency or to self-insure. 
'fhis section authorizes the director to purchase private insurance 
or contribute to the state fund and also provides that he may choose 
to self-insure out of the general funds available to the department. 

I SECTION 4-903;." [Compensation; Distribution.] 

2 Compensation for disability paid pursuant to this 

3 Part shall be distributed in the same manner as wages earned 

4 by confined persons. 
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SECTION 4-904 
SECTION 4-905 

Some statutes allowing disability compensation for con-
fined personS provide that compensation payments begin only 
upon release. These provisions are at least in part based on 
the idea that a confined person is already provided with "free" 
necessities by the department of corrections. However, they 
ignore the interest of dependents of the confined person. Al-
so, this Act provides for expanded employment opportunities, for 
the payment of higher wages to confined persons, and for reimburse
ment to the state for room and board expenses incurred by con
fined persons who are employed. Henc~ this section makes compen
sation payable immed.iately (or in the same manner as the general 
workers' compensation law) a.nd provides that it be distributed 
in the same manner as wages. The distribution clause would 
allow reduction for room and board as well as payment of fines, 
restitution orders, and support 'of dependents. 

1 SECTION 4- 904. [Liability for Compensation Continued After 

2 Release.] The release of a person from the custody of the de-

3 partment does not terminate the liability of the department 

4 to pay compensation already awarded. 

COMMENT 

This section insur~s that the obligation of the department 
to pay compensation doe'S not terminate on release but continues 
as long as the general workers' compensation law provides for 
payment. 

1 SECTION 4-905. [Liability for Compensation Limited; Subro-

2 . gation.] The department is not liable pursuant to this Part 

3 for injuries or death to a confined person arising out of 

4 his employment by private enterprise if worker's compensa-

5 tion ben~fits are provided for him by the private enterprise. 

6 The dep~rtment is subrogated to a confined person's clkim 

7 for w'Jorker's compensation against a private enterprise to 
;1 

r 
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8 the extent the department has provided medical or other 

9 services pursuant to the claim. 

COMMENT 

This section provides an incentive for the department to 
insure that private employers who employ confined persons provide 
workers' compensation coverage. The department is not liable 
for work-related injuries incurred during employment for a pri
vate employer only if that employer provides benefits himself. 
The second sentence of the section entitles the department to re
coup from the private employer. at fault medical or ot~er expenses 
provided to an injured confined person l'esulting from a work
related injury. 

II 

'I' i) 



418 

SECTION 4-1001 

PART 10 
COLLATERAL CONSEQUENCES OF CHARGE AND CONVICTION 

1 

2 

SECTION 4-1001. [Rights Retained.] 

(a) A person convicted of an offense does not suffer 

3 civil death or corruption of blood. 

4 (b) Except as provided by [the Constitution of this 

5 State or] this Act, a person convicted of an offense does not 

6 sustain loss of civil rights or forfeiture of estate or pro-

7 perty by reason of a conviction or confinement; he retains all 

8 rights, political, personal, civil, and otherwise, including 

9 the right to: 

10 \\Jl) be a candidate for, be elected or appointed 
, ~~':::=C::-" __ . 

11 to, or hold phblic office or employment; 

12 

13 

14 

15 

16 

17 with law; 

18 

19 ments; 

20 

(2) vote in elections; 

(3) hold, receive, and transfer property; 

(4) enter into contracts; 

(5) sue and be sued; 

(6) hold offices of private trust in accordance 

(7) execute affidavits and other judicial docu-

(8) marry, separate, obtain a dissolution or 

21 annulment of marriage, adopt children, or withhold consent 

22 to the adoption of children; and 

23 (9) testify in legal proceedings. 

24 (c) This section does not affect laws governing the 

25 right of q person to benefit from the death of his victim. 
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SECTION 4-1002 

Sections 4-1001 to 1005 require the withdrawal of the pre- -
sent Uniform Act on the Status of Convicted Persons approved in 
1964 by the National Conference of Commissioners on Uniform State 
Laws [hereinafter cited as Uniform Act on Status of Convicted 
Persons].o Section 4 -1001 derives from section 3 of the Uniform 
Act, the general provision eliminating collateral consequences, 
with the addition of paragraphs (7) through (9) and an expansion 
of paragraphs (1) and (2) to include candidacy for and appointment 
to public office or employment. Subsequent provisions .in this Part 

. narrow the exceptions to this general provision from those given in 
the Uniftorm Act. 

Imposition of collateral consequences upon conviction of an 
offense belongs to a common law background in which a felony con
viction was generally followed by death and forfeiture of property, 
in which life imprisonment resulted in "civi~ death," and in which 
conviction of certain crimes resulted in loss of certain rights 
of citizenship. See 4 R. Pound, Jurisprudence 363 (1959); R. 
Perkins, Criminal Law 15 (2d ed. 1969). Present state statutory 
schemes vary greatly and are "inordinat~ly complex and confusing. 
The relevant statutes are hard to locate, even within one juris
diction." President'sComm'n on Corrections at 89. In 1973 the 
National Advisory Commission reported that 13 states still con
sidered an offender civilly dead and thus prohibited, for example, 
an offender's right to contract and to sue and be sued. Nat'l 
Advisory Comm'n Correc. Std. 16.17 and commentary. 

There is a growing list of authorities supporting elimination 
of all collateral consequences except those that are narrowly de
fined and, in general, those that directly relate to the offense 
for which the offendel' was convicted. See,~, ABA Joint Comm., 
§§ 10.1 to 10.7 and commentary;; Model Penal-Coae, §§ 306.1 to 
306.6; Proposed New Federal Criminal Code, §§ 3503 to 3504; Presi
dent's Comm'n on Corrections at 88-92; Special Project, The. Col
lateral Consequences of a Criminal Conviction, 23 Vande L. Rev. 929 
l1970) . 

Subsection ee) j,s included to expressly preserve those st~te 
laws prohibiting, for example, a murderer from inheriting from his victim. 

1 SECTION 4-1002. [Juror Eligibility.] A confined 
2 offender add "an offender convicted of a felony are dis-
3 qualified to serve on a jury. 

COMHENT 

The present Uniform Act does not affect state law requ~re
ments on juror qualifications. Uniform Act on Status of Convicted 
Persons, ~ 4(c). Many states prohibit persons convicted of crime 
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SECTION 4-1003 

from serving as jurors. This section applies to confined 
offenders as well as offenders who are not confined but who 
were convicted of a felony. The Model Penal Code, § 306.3, 
would make all offenders ineligible until sentence discharge. 
Qt)ler authorities would prohibit only offenders who are confined 
from serving as jurors. ABA Joint Comm., § 10.3(b); Nat'l 
Advisory Comm'n Corree. Std. 16.17 (1973); President's Comm'n 
pn Corrections at 90. 

1 SECTION 4-1003. [Voting,.] A confined person 

2 otherwise eligible may vote by absentee ballot. For 

3 voting purposes, the residence of a confined person is 

4 the last legal residence before confinement. 

COMHENT 

An offender's right to vote is probably not protected by the 
Equal Protection Clause of the 14th Amendment. Richardson v. 
Ramirez, 418 u.S. 24 (1974). At present many states do not provide 
for even the automatic restoration of the r.ight to vote after dis
charge from a sentence. See,~, Ark. Const. amend. 8, § 1; Idaho 
Const. art 6, 5 3; Ala. Code t1t. 17, S 15 (1958); Alaska Stat., 
§ 15.05.030 (1976); Ariz. Rev. Stat. Ann.,S 16-10 (West 1975); 

o s 
Conn:'. Gen. Stat. Ann., s 9-46 (W~st SUppa 1977); Del. Code tit. 15, 
§ 1701 (1974); Fla. Stat. Ann.,s 293.540 (1975). Other states pro
vide for automatic restoration after a first conviction. See,~, 
La. Rev. Stat. Ann.,s 15:572 (West SUpPa 1977) andt~ 18:ll~West 
1969); Md. Ann. Code art. 33~ ~ 3-4 (1957). Under the present 
Uniform Act a person sentenced for a felony may not vote in an elec
tion until his sentence is discharged unless execution of sentence 
is suspended or the person is paroled after confinement. Uniform 
Act on Status of Convicted Persons,~ 2 (a) (1). See Modei Penal 
Code s 306.3. 

This section specifically authorizes the exercise of the 
right to vote by confined offenders. Section 4-112 requires the 
confined offender to be informed of his right to vote by absen
tee ballot and to be given assistance in exercising that right. 
As was stated by the President's Commission on Law Enforcement 
and Criminal Justice, "[t]he convicted person may have no strong 
personal interest in voting, but to be deprived of the right to 



reprE;sentation in a democratic socie;ty is an 
Pres1dent's Comm'n on Corrections at: 89-90. 
§ 10.2 and Commentary; Nat'l Adviso,{'Y Comm'n 
and ComTa1entary. / 

" 
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SECTION 4 .. 1004 

important symbol. II 
See ABA Joint Comm., 
Correc. Std. 16.17 

One often-expressed fear i~rI that if confined offenders are 
~ligible to vote those in larg~~faci1ities located in sparsely 
p~~pulated areas could unfairly dominate local politics. The resi
deZlcy requirement provided in the section is intended to alleviate 
th~~ fear. It wquld not appear that the administrative burden in 
pro~iding absent~e ballots would be overly great. See Legal 
Assi~tance to Prisoners, Civil Legal Assistance to Prisoners Pro
gress Report 15-16 (Jan. 72 to Nov. 75) (a description of the Con
necticut experience with prisoners voting in the 1972 Presidential 
election). It is a burden, moreover, that probably must be met 
for confined persons other than offenders. See,~, Goosby v. 
Skinner, 414 U.S. 524 (1974). -

1 

2 

SECTION 4-1004. [Forfeiture of Public Office.] 

(a) Unless the qualification or provisions with re~ 

3 spect to length of term and procedures for removal are pre-

4 scribed by the Con~titution of this State, a person for~ 

5 feits any public office he holds or to which he has been 

6 elected if thereafter convicted" of any of the following of-

7 

8 

9 

10 

11 

fenses; 

(1) 

(2) 

(3) 

(b) This section applies if the person was convicted 

12 of a comparable offense under the laws of another state or 

13 of the United Sta test. 

14 (c) If the sentence is imposed in this State, a 

15 person forfeits his public office on the date sentence is 
" 

16 imposed or, if the sentence is imposed in another state or 
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17 in a federal court, on the date a certification of the 

18 sentence is filed in the office of [Secretary of State]. 

19 An appeal or other proceeding taken to set aside or other-

20 wise nullify the conviction or sentence does not affect 

21 the application of this section, but if the conviction is 

22 reversed the·,deferidant must be restored to any public c-£-

23 fice forfeited under this Act from the time of the reversal 

24 to the end of the term for which he was appointed or elected 

25 and is entitled to the emoluments thereof from the time of 

26 the forfeiture. 

COMMENT 

Subsections (a) and (b) derive from Section 3501 of the Pro
posed New Federal·Crimin~l Code.' It is the intent of the section 
that each state should enumerate the specific offenses or kinds of 
offenses for which forfeiture applies. The kinds of offenses most 
appropriately to be included here are those directly. related 
to performance in office, i.e., bribery and other offenses invol
ving unlawful influence upon public affiars, offenses involving 
misconduct in public office, unlawful!-;acts committed under color 
of law, felonious theft, and other fraudulent acts against the 
public. There is much support for includi~g only offenses 
directly related to performance Q See ~\ ABA Joint Comm., 
~ 10.4 and Commentary; President's Comm~on Corrections at 90. 
At present the states vary widely on the kinds of offenses for 
which automatic forfeiture of public office follows conviction. 
Special Project, The Collateral Conse uences of Criminal Conviction, 
23 Vande L. Rev. 9 O. ee also an Der Zee v. eans, 2 
Iowa 871, 28 N.W. 460 (1938); Arnett V. Stumbo, 287 Ky. 433, 153 
S.W.2d 889 (1941); State ex reI. Chavez v. Evans, 79 N.M. 578, 
446 P.2d 445 (1968); State ex reI. Cloud v. Election Bd., 169 Okla. 
363, 36 P.2d 20 (1934). The present Uniform Act requires automa
tic forfeiture of any public office. held at the time of sentence 
for commission of a felony. -Uniform Act on the Status of Convicted 
Persons,~ 2 (a) (2) and (b). See, Model Penal Code,s 306.2 (auto
matic forfeiture upon commission-of a felony, an offense involving 
malfeasance in office or dishonesty, or other offense for which 
automatic forfeiture is required ~y Constitution or statute); Nat'l 
Advisory Comm'n Correc. Std. 16.17 (automatic forfeiture only upon 
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SECTION 4-1005 

confinement). Subsection (c) derives from subsection 2 (b) of 
the present Uniform Act. 

1 

2 

SECTION 4-1005. [Discrimination; Direct Relationship.] 

(a) This section applies dnly to acts of discrimi-

3 nation directed at persons who have been convicted of an 

4 offense and discharge~ from tpeir ~entence. 

5 (b) It is unlawful discrimination, solely by reason 

6 of a conviction: 

7 (1) for an employer to discharge, refuse to 

8 hire, or otherwise to discr,iminate against a person with 

9 respect to the compensation, terms, conditions, or privileges 

10 of his employment. For purposes of this section, "employer" 

11 means this State and its political subdivisions and a private 

12 individual or organization [employing 15 or more employees 

13 for each working day in each of 20 or more calendar weeks 

14 in the current or preceding calendar year]; 

15 (2) for a trade, vocational, or professional 

16 school to suspend, expel, refuse to admit, or otherwise dis-

17 criminate against a person; 

18 (3) for a labor organization or other organiza-

19 tion in which members~ip.i~ ~.condition of employment or of 

20 the practice of an occupation or profession to exclude or 

21 to expel from membership or otherwise to discriminate against 

22 a person; or 

23 (4) for this State or any of its political subdivi-

24 sions to suspend or refuse to issue or renew a license, permit, 
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25 or certificate necessary to practice or engage in an occu-

26 pation or profession. 

27 (c) It is not unlawful discrimination to discrimi-

28 nate against a person because of a conviction if the 

29 underlying offense directly relates to the particular 

30 'occupation, profession, or educational endeavor involved" 

31 In making the determin~tion of direct relationship the 

32 fol1owinli factors ml1st hfl consiclerflfl: v 

33 (1) whether the occupation, profession, or 

34 educational endeavor provides an opportunity for the com-

35 mission of similar offenses; 

36 (2) whether the circumstances leading to the 

37 offense will recur; 

38 (3) whether the person has committed other of-

39 fenses since conviction or his conduct since conviction 
," 

40 makes it likely that he will ,c'Ommi t other offenses; 

41 (4) whether the person seeks to establish or 

42 maintain a relationship with an individual or organization 

43 with which his victim is associated or was associated at 

44 the time of the offense; and 

45 (5) the time elapsed since release. 



u 

425 

SECTION 4-1005 

46 (d) [The State Equal Employment Opportunity 

47 Commission has jurisdiction over allegations of viola-

48 tions of this section in a like"Iifanner wi th its j uri/~o~ic-
'\\ 

49 tion over other allegations of ~iscrimination.] 

COMMENT 

There is a direct correlation between employment and reci
divism. E.g., ECON, Inc. at 3-4, 76; D. Glaser, The Eff~ctiveness 
of a Prison and Parole System 311-61 (1964); Nat'l Advisory Comm'n 
Correc. Std. 16.13 and Commentary. Providing employment opportuni
ties to persons convicted of crime would seem, then, to be a primary 
goal of the C::iminal justice system. See, ~, Article IV, Part 8 
supra; ABA JOlnt Comm., §§ 4.1 to 4.4, 10.4aIid Commentary; Nat'l 
Ad;visory Comm'n Correc. Stds. 16.13, 16.17 and Commentary. The in
tent .of this section is to implement this goal by prohibiting 
discrimination against offenders by the State or when the offender 
is engaged in employment-related activities unless there is a direct 
relationship, as defined in subsection (c), betwe~n the offense and 
the activity which the person seeks to pursue. See, e.g., ABA 
Joint Comm., §§ 10.1 to 10.7 and Commentary; Nat~Advisory Comm,\'n 
Correc. Std. 16.17 and Commentary. See also Smith v. Fussenich, 
440 F. Supp. 1077 (D. Conn. 1977) (Conn. statute barring released 
felony offender from employment as security guard or private detective 
found overbroad b~cause it does not recognize differences in 
fitness and character of felony offenders nor the relationship 
between the offense committed and the requirements of the job). 

The great majority of states, in their licensing require
ments, presently require no such relationship nor, indeed, exhibit 
any rational purpose for most of the restrictions imposed. ~, 
President's Comm'n on Corrections at 90-91. As the,;:Task Force 
found: 

'\ 
\\ 

--
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"[I]t seems appropriate to suspend or revoke licenses for 
offenses involving dangerous driving, both to remove the 
unfit driver from the road and to deter such behavior. 
But to bar convicted persons from numerous activities without 
regard to the particular conviction's relevance to the par
ticular activity can be e.xpe:;:;ted seriously to impede efforts 
to rehabilitate offenders by encouraging their participation 
in society, without any compensating benefit to society. 

"Most of the law in this area is overly broad. Thus, 
good character is often made a prerequisite for activities 
where it is of no particular relevance. It is, for example, 
a common requirement for obtaining a barber's license. Yet 
it is doubtful whether good charact.er is of any more impor
tance to exercise of one's duties as a barber than to most 
other occupations. And regulatory legislation generally 
makes no effort to define the kind of character, and thus 
the kind of convictions, relevant to fitness. . .. In 
the area of individual licenses, professional and occupa
tional groups are often given the power to determine who 
is initially qualified to receive a license and to regulate 
the standards of those licenses by difining rules of con
duct and revoking or suspending licenses for breach of 
those rules. Such groups tend ~o be primarily concerned 
with the interests of their own members. Thus, when faced 
wi th .the problem of whether to license' persons with crimi
nal recor~s, they may be unduly concerned with the effect 
on the status of their professions. Further, to the extent 
they try to consider the public interest, they a~e likely 
to have an unrealistic view of the importance of their own· 
profession or occupation . . .-" 

Id. at 91. For a comprehensive survey of statutory restrictions on 
tEe ability of a person convicted of an offense to obtain or retain 
a license, see, ABA Clearinghouse on Offender Employment Restric
tions, Removing Offender Employment Restrictions (March 1976). It 
is there reported, for example, that 47 states require evidence 
of good moral characte~ (22 of these states also require that 
the applicant .. be free of a criminal record) in order for an appli
cant to obtain a barber's license. 

The House of Delegates of the American Bar Association adopted, 
in 1975, a resolution recommending the repeal of laws that discrimi
nated against ex-offenders in state employmen.t and licensing when 
the discrimination is based solely on the existence of prior con
victions. 61 A.B.A.J. 1088 (1975). At least three states now 
require that, unless the offense relates to the employment sought, 
a person convicted of an offense may not be disqualified from em
ployment by the state or from practicing any occupation or profes
sion for which the state must issue a license. ~., Conn. Gen. 
Stat. Ann., ~ 4-6ln to 6ls (West SUpPa 1977); Fla. Stat. Ann., 
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§ 112.011 (West Supp·. 1977); Wash. Rev. Code Ann., gg 9.96A.OlO 
to (West 1977). Hawaii has a similar statute prohibiting dis
crimination by private employers. Haw. Rev. Stat. ch. 378 (Supp. 
1975). Offenses include those committed in another jurisdiction. 

Subsection (a) is intended to permit an employer to dis
continue in his employ an employee charged with an offense who 
is awaiting trial or sentence or has been convicted and commited 
to the division. of community based services. It is hoped 
that an employer would not normally choose to discontin.ue employ
ment but might do so in the case of a well publicized: trial. 

The bracketed language in subsection (b) (1) restricts the 
reach of the section to private employers that come under the 
purview of the Equal Employment Opportunity Act of 1972. A 
state that has enacted its own Equal Employment Opportunity Act 
may choose to track the requirements of its own Act. 

Subsection Cd) derives from the Proposed New Federal Crimi
nal Code,§ 3505. 

Subsection (e) provides a method for initial agency deter
mination for a state that has enacted its own state Equal 
Opportunity Act. ~., Haw .. Rev. Stat. ch. 378 (Supp. 1975) 
Hawaii E.O.C. has Jurisdiction to hear ex-offender employment 
discrimination complaints); Conn. Gen. Stat. Ann., S 4-61 q. 
(West Supp. 1977) (Conn. Human Rights and Opportunities Com-
mission has jurisdiction to hear ex-offender discrimination 
complaints with respect to state employment or licensing). The 
attached table provides Hawaii statistics as to its experience 
with ex-offender employment discrimination complaints. It indi
cates that such complaints will not be unduly burdensome; their num
ber is small compared to the total number of complaints brought. 

This section includes no exemption of the profession of law 
from the operation of the section. It is recognized that courts 
have traditionally viewed the regulation of the practice of law 
within their inherent power. ,e~, In,re. Mackay, 416 P.2d 823, 
836-37 (Alaska 1964), cert. de~~, 385 U.S. 890 (1966); Brot
sky v. State Bar, 57 Cal. 2d 287;-301, 19 Cal. Rptr. 153, 159, 
368 P.2d 697, 703 (1962); In re Lavine, 2 Cal. 2d, 324, 3277328, 
41 P.2d 161, 162-64 (1935); State Bar Ass'n v. Connecticut Bank 
& Trust Co., 145 Conn. 222, 230, 140 A.2d 863, 868 (1958); In re 
Opinion of the Justices, 279 Mass. 607 1'" 610, 180 N. E. 725, 727 
(1932); In re Fox, 296 So. 2d 701, 703-04 (Miss. 1974); In re 
Buckles, 331 Mo. 405, 53 S.W.2d 1055 (1932); In re Integration 
of Nebraska State Bar Ass'n, 133 Neb. 283, 286-287, 275 N.W. 265, 
266-68 (1937); In re Community Action for Legal Services, Inc., 
26 App. Div. 2d 354, 361, 274 N.Y.S.2d 779, 784 (1966); Jenkins 
v. Oregon State Bar, 241 Or. 283, 286, 405 P.Zd 525, 526 (1965). 
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It is further recognized that courts generally view legislative 
statements concerning qualification for the practice of law to 
state minimum standards beyond which they may require additional 
qualifications. ~,In re Lavine, 2 Cal. 2d 324, 41 P.2d 161, 
163 (1935). The aecl-sion not to exempt the legal profession re
flects a determination that such exemption from the operation of 
the section would create an anomaly i,n terms of policy of this 
Part. More important, it was considered that to exclude offen
ders from the practice of law solely because o·f the commission 
of an offense is to create a discrimination unwarranted in its 
overbreadth. Cf. Smith v. Fussenick, 440 F. Supp. 1077 (D. Conn. 
1977). It is,of course, true that this section will net con
trol in a jurisdiction in which a court determines that it repre
sents an intrusion into the court's perogative to govern the 
practice of law. It is hoped, however, that in such jurisdictions 
courts will consider and expressly assume the policy choice re
flected in the section. 

The present Uniform Act contains no section equivalent to 
Section 4-1005. 
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ARTICLE 5 

VICTIMS 

PREFATORY NOTE 

Offender assaults Victim and takes his money. Offender and 
Victim are neighbors; both are undereducated, unskilled, and un
employed. Under this Act, Offender, once he is placed in the 
custody of the department of corrections and until his release, 
is guided to educational opportunities, job training, and even 
a paying job; after release he will be assisted in finding gain
ful employment. The provisions in Article 5" which ar~.des.igne4 
to complete the correctional picture, begin to provide similar 
ass is tance to--victims ~ . 

Victims ha've been described as the "real "clients," of the 
criminal justice system'·, Comm'n on Victim Witness Assistance 
Nat'l Dist. Attorneys Ass'n, A Primer for Model Victim Witness 
Assistance Centers (Undated). Their role in the criminal justice 
system has become the focus of a growing awareness among commen
tators in law and relateddisciplines. See, ~., Marquette Uni
versity Center for Criminal Justice & Socral-~licy, Victims and 
Witnesses (1976) [hereinafter cited as Marquette University 
Center]; Greacen, Arbitration: A Tool for Criminal Cases?, 2 
Barrister 10 (Winter 1975); Hall, The Role of the Victim in the 
Prosecution and Dis osition of a Criminal Case, 28 Vande L. Rev. 

3 1975; San er, Var1et1es 0 D1spute rocessin,g" 70 F. R. D. , 
111 (1976). See also H. Hentig. The Criminal and His Victim 
(1948). ---

The system, however, has afforded its "clients". inadequate 
treatment at best. ~., Comm'n on Victim Witness Assistance, 
Nat'l Dist. Attorneys Ass'n, Help for Victims and Witnesses (1976) 
[hereinafter cited as Help for Victims and Witnesses]; Marquette 
University Center. Victims of crime may need, among other things, 
medical and counseling services, compensation for injury suffere~ 
and its consequences, employment training, assistance in claim
ing personal property used in evidence, information about the 
criminal trial process and their role in it and, perhaps most 
importantly, recognition that they do have a role, an important 
role, in that process. See Jones, A Cost Analysis of Federal 
Victim Compensation, in Sample Surveys of the Victims of Crime 
189, 196 (W. Skogan ed. 1976); Help for Victims and Witnesses. 
Victimization studies indicate that much crime goes unreported 
by victims. See, e.g., Crimes and Victims, A Report on the Day ton
San Jose Pilot Study of Victimization 23-24 (1974). Although 
many reaso~s are given for such non-reporting, id., it is clear 
that the present operation of the criminal justice system does 
little to encourage victim participation. Help for Victims and 
Witnesses. 'I 
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Although the majority of states do not as yet have programs 
to provide compensation to the victims of crime, progress'ci~ 
being made in this area. The National Conference of Commission
ers on Uniform State Laws adopted the Uniform Crime Victims Re
parations Act in 1974. It has been enacted in Ohio and Minnesota. 
Several other states have instituted programs of crime victims 
reparations and the federal government is also considering enact
ment of such a program. S. 1437, 95th Cong., 1st Sess. ch. 41, 
~~ 4ill-4ll5 (Criminal Code Reform Act of 1977). There has' also 
been progress in the development of victim-witness assistance 
projects. The National District Attorneys Association, through 
funds provided by the Law Enforcement Assistance Administration, 
has established several such projects. Similar projects are 
being conducted by courts (the Vera Institute is operating one 
such project at the Brooklyn Criminal Court), local law enforce'",: 
ment agencies (an example is the Indianapolis Victim.s Assistance 
Project) and at least one university (Marquette University Center 
for Crim,inal Justice and Social Policy). 

There is, however, no concerted, organized, and comprehen
sive effort ,to provide for the wide range of victim needs. With
out such an effort victims will continue to be "revictimized" by 
the criminal justice system itself. See,~., Mar.quette Univer
sity Center, at 9-10; Comm'n on Victim Witness Assistance, Nat'l 
Dist.Attorneys Ass'n, What Happens Now? (Undated Brochure). 
What is required is a statewide commitment offering centralized. 
responsibility with sufficient flexibility for regional implemen
tati,on. A state department of corrections, with the community 
programs and facilities contemplated by this Act, would seem 
well-suited to fulfill this requirement and is of course, equipped 
to ~rovide many of the services needed by victims since it is al
ready providing similar service to offenders. 

It is likely that the provisions of Article V, even when 
read with other sections in the Act designed in part to meet 
victim needs, ~., Section 3-205, Presentence Reports; Section 
3-207; Sentencl.ng Hearing; Section 3-602, Restitution, do not 
go far enough. Their primary thrust is to require the department 
to refer victims to services~ See Section 2-20~ (7), supra, rather 
than to provide the services wrni'in the department. It is there-
fore contemplated that experience with this provision may well 
lead states to authorize the c1.irect provision of services to vic
tims. It is further recognized that there are many other ways 
in which a legislature may choose to assist victims. See, ~., 
Cal. Penal Cod~ ~ 1413 (b) (West Supp. 1977) (authority to pnoto
graph evidence in lieu of retention of evidence) . The: provisions 
are presented, however, aS,a necessary beginning -- and as 
a base upon which development and expansion of victims services 
can and should be raised. 



432 

SECTION 5-101 
SECTION 5-102 

1 

ARTICLE 5 
VICTIMS 

PART 1 
VICTIMS ASSISTANCE SERVICE PROGRAM 

SECTION 5-101. [Victims Assistance Service Officer; Appoint-

2 ment.] The associate director for community-based services 

3 shall appoint, and he may remove in accordance with law, a 

4 victims assistance service officer who has appropriate train-

5 ing in counseling or a related discipline at an accredited 

6 college or university. 

COMMENT 

This section parallels other similar sectiOJi5 of the Act re
quiring the appointment of particular employees of the department 
o~ correction~. See Section 2-202, supra. Locating overall program 
responsibility in one place will aid in the development of a,co
heiive program. It will also provide victims with a person to 
speak for their needs within and without the department. 

SECTION 5-102. lDuties of Victims Assistance Service 1 

2 Officer. ] The victims assistance service officer 

3 shall: 

4 (1) administer a victims assistance program to assist 

5 victims who incur physical or emotional injury or property 

6 damage due to the commission of an offense; 

7 (2) cooperate with individuals or public or private 

8 agencies or organizations concerned with the treatment or 

9 .assistance 9f persons in the program and refer victims and 

10 their immediate families to providers of services including: 

11 (i) medical care: 



12 

13 

(ii) employment placement;, 
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SECTION 5-102 

(iii) placement in educational, vocational, 

14 and rehabilitation programs; 

15 

16 

17 

(iv) legal assistance~ and 

(v) financial assistance; 

(3) explain to a victim the criminal-trial process, 

18 court and police procedures, pre-trial release decisions, 

19 and other aspects of the legal system as they may affect 

20 him; 

21 

22 

(4) if requested by the victim, 

(i) assist in filing a criminal complaint; 

23 (ii) assist the victim in preparing a sentence 

24 recommendation for inclusion in the presentence report; [and] 

25 [(iii) assist in filing and pursuing a claim with 

26 the crime victims reparations board; and] 

27 (5) explain and -publicize the victims assistance 

28 program to the public; and 

29 (6) prepare and transmit to the director, for inclusion 

30 in his annual report to the governor, a written summary of 

31 the program, including the nature and number of cases handled 

32 and the nature and number of services provided. 
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SECTION 5-103 

COMMENT Ii 

This section delineates the duties of the Victims Assis
tance Service Officer. Paragraph (2) requires the referral of 
victims to the appropriate provider and not the provision of 
services by the department. Paragraphs (3) and (4) respond 
to a particular problem encountered by victims -- their "out
sider" status in the criminal justice process: 

1,' "Most current studies indicate that victims 
and witnesses receive limited satisfaction when 
they'experience the crime event and are faced with 
the need to participate actively within the crimi
nal justice process. Too often, their satisfaction 
tends to depend upon the punishment of the offender 
rather than upon services rendered to the victim, 
often forgotten \"11 thin the criminal justice system, 
and, concerned for their own manipulation by others, 
they have frequently ~xpressed negative attitudes 
to the existing criminal jlistice system.", 

Marquette University Center at 1-2. It is intended that these ser
vices will b~ essentially explanatory in nature and that they will 
not interfere with the' tradi tional prosecut,orial function. 

1 SECTION 5-103. [Victim Attendance at Investigative 

~ or Criminal Trial Process.] 

3 (a) If a victim attends any stage of the investigative 

4 or criminal trial proc'ess at the request of a law enforcement 

5 office'r or the prosecuting attorney, he is entitled to re·cei ve the 

6 same fees provided for· witnesses who appear in obedience to 

7 a subpoena in criminal cases in [the district court]. 

8 

9 

(b) A person may not discharge ;/a victim from employment 

because of absences from the employment caused by attendance at 

10 a ~tage of the investigative or criminal trial process at the 

11 request of a law enforcement officer or the prosecuting attorney. 

12 (c) A person who violates this section is liable in 

13 a civil action to the victim for loss caused by a wrongful 
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SECTION 5-103 
SECTION 5-104 

14 

15 

16 

\\ 
discharge )}nd reasonable attorney's fees, and he may also 

k;f , 
be requi((ed,-;~~o show cause why he should not be held in 

I{ (/ \[0! 
Ii :i. \;0\\ 

contempt ilcirf C:"ld'urt. 
\\:J,' I.e 

"\\, 
.!; 

COMMENT 

Subsection Ca) represents an attempt to compensate victims 
for actual losses incurred for participation in the criminal jus
tice process. See Section 3-601 (e) (2), supra. Although witness 
fees are quite low, ~, ~., help for Victims and Witnesses at 
62-64, it was considered 1nappropriate to provide for a differen~ 
schedule of fees in this section. It is hoped, however, that 
states will begin to provide fees that approximate the losses 
incurred by appearing at trial. 

Subsection (b) derives from Mich. Compo Laws Ann., ~ 600.1348. 
(West Supp. 1978). (employer discharging or threatening to dis
charge employee for serving on a jury is guilty of misdemeanor). 
The Alameda County District Attorneys Association is urging enact
ment of legislationi.;\Vhich would guarantee state witnesses in criminal 
trials against loss ~f wages and would grant tax credit assistance 
to small businesses ~ncurring losses due to employee absence re
sulting from appearance in court. Help for Victims and Witness at 
20. 

I) 
// 

'.1 

I~] 
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PART 2 
[Reserved for: the Uniform Crime Victims Reparations Act.] 

COMMENT 

The Uniform Crime Victims Reparations Act was adopted in 
1973 by the National Conference of Commissioners on Uniform State 
Laws. It has been enacted in Ohio, Ohio Rev. Code Ann., ~ 2743.51 
to 2743-52 (Page SUppa 1976), and in substantially similar form 
in Minnesota, Minn. Stat. Ann., SS 299B .. 01 to 299B.16 (West SUppa 
1978). Congress has under consideration a federal program for 
victim compensation S.1437, 95th Cong., 1st Sessa ch.41, ~~ 4111-
4115 (Criminal Code Reform Act of 1977). In addition, there 
is a growing number of states that provide compensation to vic
tims. ~, Uniform Crime Victims Reparations Act (1974); Alaska 
Stat.,~s 18.67.010 to .180 (1974); Cal. Gov't Code, §§ 13960-13966 
(West SUpPa 1977); Haw. Rev. Stat. ch. 351 (Supp. 1975); Ill. . ss 
Ann. Stat. ch. 70, ss ·71 to 84 (Smith-Hurd SUppa 1977); Md. Ann. 
Code art. 26A (Supp. 1977); Mass. Ann. Laws ch. 258A (Michie/Law 
Co-op SUpPa 1977-1978); Mich. Compo Laws Ann., ~~18.351 to .362 
(West SUppa 1977-1978); Nev. Rev. Stat. ch. 217 (1975); N.J. Stat. 
Ann., §§ 52:4B-1 to 21 (West SUppa 1977-1978); N.Y. Exec. La~ 
§§ 622-635 (McKinney 1972 & SUpPa 1977). 

Compensation to crime victims is an important aspect of vic
tims services. The victims provisions provided in Article V Part 1 
have specifically avoided those kinds of services which are by 
their nature should be included as among the functions of a Crime 
Victims Reparations Board (examples of this include the reimburse
ment of hospital costs for an examination conducted to gather 
evidence fo.r a criminal prosecution and payment by the state, after 
investigation by a Crime Victim Reparations Board, of actual costs 
incurred in the crimina~ justice process). 

A state enacting the Uniform Sentencing and Corrections Act 
should consider its integration with crime victims reparations. 
Responsibilities of the Board, for example, could be to present 
its views to the Sentencing Commission or particular sentencing 
hearings. The Board could make compensation payments 'to victims 
and then seek a restitution award from a particular, identified 
offender. Further, in a fully integrated system there are pro
p~b1y many ways in which the Victims Assistance Service Officer 
cbu1d work with the Board. '-:-' .. ~ 
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ARTICLE 6 
TRANSITION AND APPLICATION 

PART 1 
TRANSITION 
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SECTION 6-101. [Effective Date of Act.] 

(a) Except as provided in this section, this Act 

3 takes effect one year after the date of its enactmeht. 

4 (b) For the purpose of preparing for the effective 

5 date of this Act,the following provisions of this Act be-

6 come effective on the same date as acts without an expressed 

7 effective date: 

8 (1) provisions authorizing the creation and 

9 the appointment of officers and employees of, 

10 (i) the department of corrections and 

11 its divisions; 

12 

13 

14 and 

15 

16 

(ii) tie office of correctional legal services; 

(iii) the office of correctional mediation; 

(iv) the sentencing commission. 

(2) provisions authorizing the adoption of rules 

17 and sentencing guidelines; 

18 (3) provisions establishing the manner in which 

19 Tules and sentencing guidelines are to be adopted; and 

20 (4) provisions establishing requirements for the 

21 design ari,t;i construction of new facilities and the remodeling 
'J} 

22 of existing facilities. 
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SECTION 6-101 
SECTION 6-102 

23 Cc) A rule or sentencing guideline does not become 

24 effective until the effective date of this Act. 

25 Cd) Appropriated funds may be expended before the 
. 

26 effective date of this Act to develop and adopt rules and 

27 ~entencing guidelines .nd to take other necessary action 

28 tiP prepare for the effective date of this Act • 
. 11 

COMMENT 

The effective date of this Act'is one. year after it is 
enacted. However, the Act requires many policies of the depart
ment of corrections and other agencies to be established by rule 
and outlines a notice and comment rule making procedure. Similarly, 
the sentencing commission must promulgate guidelines after public 
hearings. This section authorizes the formation of the organiza u 

tional structure provided in the Act and the appointment of pffi
cers and employees during the one-year transition in order to 
provide an opportunity to recruit qualified personnel and to allow 
policies, rules, and sentencing guidelines to be promulgated in 
preparation for the Act coming into effect. No action taken during 
the one-year transition is effective until the Act becomes effec
tive. 

Subsection Cd) authorizes the expenditure of funds necessary" 
for this initial planning and preparation. The section would limit 
the hiring of employees of new agencies to those necessary to per
form these initial functions. 

.1 

2 

3 

4 

5 

6 

7 

8 

SECTION 6~102. [Transition of Sentencing Provisions.] 

Ca) Except as provided in this section, sentences for 

'. offenses committed before the effective date of this Act lta.1st be 

imposed and served pursuant to the law in force for this pur

pose as if this Act were not enacted. 

(b) '. A person whose offense has been committed but whose 

sentence has not been imposed before the effective date of this 

Act may elect to be sentenced under this Act. 
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SECTION 6-102 

9 (c) Within one year after the effective date of this 

10 Act, the [board of parole] or a hearing officer designated by 

11 the [board] shall hold a parole hearing for each person held 

12 in the custody of the department pursuant to a sentence im- . 

13 posed under prior law !~for which the possibility of parole by 

14 the [board] was provided. The [board] or hearing officer shall 

15 consider in each case the available information relevant to 

16 the exercise of its parole powers pursuant to prior law. 

17 (d) Within 10 days after the hearing, the [board] 
J 

18 shall establish a release date,which must be the likely date 

19 the person would have been released under the law as it ex-

20 

21 

22 

23 

isted before the enactment of this Act. The [board] may 
\ 

establish an earlier release date if it be~ieves that the 

prior parole practice would have resulted in confinement 

longer than the guidelines of the sentencing commission on 

24 similar offenders for similar offenses. The release date 

25 established may not be earlier than any minimum parole eli-

26 gibility date applicable to the offender under prior law. 

27 

28 

29 

30 

31 

32 

33 

(e) A person sentenced to confinement under. prior 

law must be" released on the date established by the [board], 

subject to applicable, good-time reductions. Upon release, 

he is entitled to assistance as pr6vi~ed iri thi~ Act 

in lieu of any parole supervision required under prior law. 

(f) A person sentenced pursuant to prior law' is entitled to 

receive good-time reductions under this Act unless he elects 
(i v 
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34 to receive the good-time reductions authorized by prior law. 

35 Restoration of good-time reductions forfeited pursuant to prior law 

36 may be restored pursuant to prior law. Good time reductions 

37 earned after the effective date of this Act are subject to 

38 forfeiture and withholding, as provided by this Act. 

39 (g) On the effective date of this Act, a person 

40 under parole supervision must be discharged from parole 

41 as if he had satisfactorily completed his sentence. A per-

42 son confined as a result of a parole revocation must be 

43 given a release date pursuant to subsection (c). 

44 (h) One year after the effective date of this Act: 

45 (1) all powers and duties vested in and imposed 

46 on the [board of parole], including those in this section, 

47 are transferred to and imposed upon the sentencing commission 

48 for as long as required to determine the release dates of 

49 persons sentenced pursuant to prior law; and 

50 

51 

(2) the [board of parole] is abolished. 

(i) On the effective date of this Act, all powers 

52 and duties vested in and imposed on [any official or agency 

53 having powers or duties relating to sentencing other than a 

54cqurt, such as local probation departments, sheriffs, local 

55 jailers, local parole boards] necessary to determine the 

56 length or. conditions of a sentence imposed for an offense 

57 commi tted prior to the effective date of this Act ar.e 

58 transferred to the director of corrections for as long as 
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59 required for the confinement, supervision, or release.pf 

60 persons sentenced pursuant to prior law. 

61 (j) Nothing in this Act authorizes an offender sen-

62 tenced pursuant to prior law to be retained in the custody of 

63 the department or in confinement in a facility for a period of 

64 time longer than he could have been retained in custody or 

65 confinement pursuant to prior law. 

66 (k) The legislature~inds that it is in the best 

67 interest of the State to adjust sentences imposed under 

68 prior law to make them comparable to those that would be 

69 imposed under this Act whenever to do so does not extend 

70 the sentence of any particular offender. The legislature 

71 requests that the [Governor; Pardon Board] exercise [his; 

'72 its] commutation powers to effectuate that adjustment. 

COMMENT 

The method of transition from sentencing under prior law to 
sentencing pursuant to this act must take into account the prohibi
tion in Article I, Sec. 10 of the United States Constitution against 
ex post facto law application by state legislatures. The reach of 
the prohibition was first articulated in Calder v. Bull, 3 U.S. 
(3 Dall.) 386 (1798): 

"1st. Eve17 law that makes an action done before 
the passing of the law, and which was innocent 
when done, criminal; and punishes such'action. 
2d. Every law that aggravates a crime, or makes 
it greater than it was, when committed. 3d. Every 
law that changes the. punishment, and inflicts a 
greater punishment, than the law annexted to the 
crime, when committed. 4th. Every law that alters 
the lefal rules of evidence, and receives less, 
or dif erent testimony, than the law required at 
the time of the offence, in order to convict the 
offender." 



442 

SECTION 6-102 

Id. at 390. Balanced against this mandate is the statets interest 
in providing, to the extent possible, equal treatment of all persons 
in the state's custody. A secondary interest is to reduce the ne
cessity for continuing the existence of the parole board, when its 
caseload is continually being reduced by the abolition of parole 
by this act. This section seeks to promote these interests consis
tently with the prohibition against ex post facto laws. 

As a general principle, a law imposing a more onerous sentence 
cannot be applied to persons who have committed the offense prior to 
enactment. What is "more onerous" and which type of changes are 
subject to the prohibition are not clear. See generally Note, Ex 
Post Facto Limitations on Le islative Power, 73 Mich L. Rev. 1491 

1 75 '. T e Un1te States upreme Court as utilized a distinction 
between provisions affecting "substantive r:1-ghts" and those invol
ving procedures, with the former alone subject to the ex ~ost facto 
limitation. However, as the Court noted in Beazell v. Oh1o, 269 
U.S. 167, 171 (1925): c 

"Just what alterations of procedure will be held 
to be of sufficient moment to transgress the con
stitutional prohibition cannot be embraced within 
a formula or stated in a general proposition. The 
distinction is one of degree. But the constitutional 
provision was intended to secure substantial personal 
rights against arbitrary and oppressive legislation .•• 
and not to limit the legislative control of remedies 
and modes of procedure which do not affect matters 
of substance." 

id. (citation omitted). 

It is nearly certain that the existence of a parole system 
and the standards for eligibility for parole could not be retroac
tively a1tered to a prisoner's disadvantage. There are some older de-

.cisibns allowing retroactive change in parole eligibility based on 
the view of parole as an act of "grace". ~., State ex. reI. 
Koalska v. Swenson, 343 Minn. 46, 66 N.W.2~-37 (1954), cert. 
denied 348 U.S. 908 (1955). This justification for circumventing 
constitutional requirements has been rejected in the parole context. 
Morrissey v. Brewer, 408 U.S. 471 (1972). More recent decisions hold 
parole eligibility to be a substantial right subject to the ex post 
facto clause; Zink v. Lear, 28 N.J. Super. 515, 101 A.2d 72 (1953); 
Love v. Fitzharris, 460 f 2d 382 (9th Cir. 1972) (administrative 
interpretation of parole eligibility laws could not be changed retro
actively because both the defendant and the sentencing court have 
the right to rely on existing interpretations). The Supreme Court 
has not directly resolved the issue although in Scafati v. Green
field, 390 U.S. 713 (1968), aff'g per curiam 277 F.Supp. 644 (D. 
Mass. 1967), the Court held change in good time eligibility 
subject to the clause. See also Warden v. Marrero, 417 U.S. 653, 
663 (1974), in which the Court in dictim noted that a retroactive 
change in parole eligibility would pose a "serious question und.er . 
the ex post facto clause .•. " In re Griffin 63 Cal. 2d 757, 4GB 
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P.2d 959 (1965); 48 Cal. Rptr. 183; Goldsworthy v. Hannifin, 468 
P.2d 350 (Nev. 1970). 

The legi~latur~ has greater flexibility in altering the 
structure and composition of the board of parole. Duncan v. 
Missouri, 152 U.S. 377 (1894) (retroactive change in appellate 
court approved). See also Voorhees v. Cox, 140 F.2d 132 (8th 
Cir. 1944), cert. denied, 332 U.S. 733 (1944) (retroactive shift 
of parole revocation hearings from entire board to hearing offi~ 
cer approved); Jones v. State, 233 Ga. 662, 212 S.E.2d 832 (1975) 
(change from jury, to judge sentencing did not involve change in 
"substantive right"). 

The most difficult question is ,whether change in the stan
dards for the exercise of pirole .discretion could be applied to 
persons already sentenced. It would seem that as long as the 
power to grant parole is subject to discretion the board itself 
would not be precluded from altering its own policies regarding 
the exercise of that discretion, and thus legislative guidance 
on the exercise of discretion, could similarly be applied retro
actively. No case was found expressly addressing the point. As 
a practical matter it would be difficult to show that a change 
in the policies of parole would inevitably create a more onerous 
standard for release. However, with such proof, a constitutional 
question would be raised and the section seeks to avoid that issue. 

Subsection (a) is a specific savings clause which retains 
prior law for sentencing persons committing offenses prior to the 
effective date of this Act. The subsection prevents operation of 
the doctrine of "abatement" by which repeal of a criminal law abates 
all prosecutions under it. States with general savings statutes 
should still retain this specific savings clause because of the 
exceptions provided in remaining subsections. 

Subsection (b) authorizes persons who have committed offen
ses prior to the effective date of this Act to elect to be sentenced 
in accordance with this Act. For purposes of application of the 
ex post facto clause, it is impossible to determine the extent to 
which sentences under this act will be more onerous than sentences 
imposed under prior law. Indeed, each individual offender must 
balance the gains from a sentence restricted by the gu~delines and 
a relatively libetal good time provision against the potential sen
tence derived from unstructured judicial discretion with the· release 
date fixed in accordance with prior law. By giving the choice to 
the offender, the limitation of the ex post facto clause would 
appear to be eliminated. Lloyd v. Oliver, 397 F.Supp. 882 (S.D.N.Y. 
1974) (approved allowing an election between prior law which provided 
a discretionary release date but earlier termination date and a new 

law which provided a fixed release date but extended ·the total po
tential liability for state supervision). 
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The difficult question is the scope of the class of offenders 
authorized to make an election. Three alternatives exist: no e1ec
tion,e1ection by those whose sentence is not "final," or an inter.., 
mediate course of authorizing election for those whose sentence has 
not yet been imposed. Authorizing an election would allow some 
movement toward equality among all persons in the custody of the 
department. Traditionally, a sentence becomes "final" when the 
appeal time has run or all direct appeals have been exhausted. Ap
plicat~on of this standard would extend the provisions of this act 
over the largest number of persons without affronting the executive 
pardon power. However, it would also entail some costs since persons 
who had already been sentenced would be entitled to a new hearing 
in accordance with this act and a new appeal of that sentence. Re
stricting the election right to those not yet sentenced by the 
sentencing court would eliminate these costs but would provide an 
incentive for defendants to delay the date of sentencing. 

Existing state laws vary on the extent to which ameliorative 
sentencing provisions are available to persons committing offenses 
prior to enactment. The issue requires in most jurisdictions an 
interpretation of a general savings statute. The federal rule allows 
no retroactivity. Warden v. Marrero, 417 U.S. 653 (1974). The lead
ingFase applying the "final judgment" rule is In re Estrada, 63 
Cal. \ 2d 740, 408P. 2d 948 48 Cal. Rptr. 172 (1965). New York, Penn
sylrvania, and North Carolina also follow this rule. Note, Today's 
Lalli' and Yesterda 's Crime: Retroactive A lication of Ameliorative 
m im1na eg1s at10n, 121 U. Pa. L. Rev. 120, 133 1972 .. T e l.n
termediate position-is followed by Alabama, Illinois, Kentucky, 
Mississippi, Missouri, Nebraska, New Jersey, New Mexico, Utah, Vir
ginia, Washington and West Virginia. Id. at 136. 

Subsection (c) requires the existing board of parole to hold 
parole release hearings on all persons subject to its jurisdiction 
within one year after this act is effective. The board is to apply 
whatever standards were imposed under prior law. This may result 
in less infor,ma tion bein.g available, but it would be difficult to 
prove that it is more onerous. It is also unlikely that the time 
at which the parole decision is made affects "substantive rights" 
as long as, law-imposed eligibility rules are maintained. And in 
all cases the hearing under this section will be held earlier than 
it would have been under prior law,-·and thus can be seen as an ad
vantage to the prisoner. 

Subsection (d) requires the board to set a release date 
wi thin 10 days after the hearing. The board is to determine the 
release date which would probably have been imposed under prior 
law. However, the board is authorized to impose an earlier date 
to make the sentence of each offender substantially compatible with 
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those which will be imposed under the Act. In no case, however, 
may the board ameliorate a minimum sentence imposed on the offender 
which would include any parole eligibility requirements established 
by the prior law. Thus if the prior legislation required an of
fender to serve one-third of his sentence before becoming eligible 
for parole, the board under this section could not eSl:ablish a re
lease date earlier than one-third of the sentence imposed. Any 
application of the act which results in an amelioration of a sen
tence which has become final may violate the pardon powers of the 
executive branch. In re Kline, 70 Ohio'-S,t. 25, 70 N.E. 511 (1904); 
Note, Toda 's Law and Yesterda 's Crime: Retroactive A lication 
of Arne l.oratl.ve Legl.slatl.on, 121 " 0, 145-47 
(1972) • 

Subsection (e) provides for the release of persons sentenced 
under p'rior law. Even though prior law may have required super
vision upon release, subsection (e) applies the policy of "this Act 
to authorize a period of assistance without the coerced super
vision of the former parole system. Subsection (f) governs the 
awarding of good time credits under prior law. Subsection (g) 
deals with parolees under prior law. Subsection Cit) transfers 
all power of the board to th~ sentencing commission after a one
year transition is completed. In some instances, offenders en
titled to be sentenced by prior law will not be apprehended and 
sentenced until after the one-year transition has expired. This 
section allows for a continuation of the prior law indefinitely 
wi thout the duplication of resources rep.resented by the continued 
existence of the board. . 

In some states local officials may have discretionary power 
to effectuate the release of misdemeanants held in local jails or 
otherwise ameliorate a sentence to imprisonment. In other states, 
a local probation service may have the power to impose or modify 
conditions of probation or otherwise affect the length or conditions 
of a sentence. Subsection" (i) transfers these powers to the director 
of corrections for persons sentenced under prior law. 

Subsection (j) is a general provision to prevent application 
of the ex post facto clause. In any particular case, if application 
of these transition sections wou~make a sentence more onerous, sub
section (j) would prevent its application. This section should also 
reduce the opportunity for constitutional attack on the statute as 
written and "require that a showing be made that it is applied to a 
particular offender's disadvantage . 

.1 

To ·the extent that a sentence has become final, use of the 
executive pardon power may be the only way to make these sentences 
compatible with sentences imposed under this act. Subsection (k) 
requests that the executive pardon authority exercise that power 

:J 
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to accomplish the end of making sentences uniform. A similar ap
proach was used in Washington to obtain application of an ameliora
tive penalty provision to offenders already sentenced. Wash. Rev. 
Code Ann.,§ 9.95.040 (Supp. 1971). 

Those states that have shifted from a discretionary release 
system to f1atl' sentences have taken a variety of approaches. 
Indiana and Maine retained the Board of Parole and. its authority 
over persons sentenced prior to the flat sentencing act. Ind. 
Sess. Laws of 1976, P.L. 148, S 27. Me. Rev. Stat. Ann. tit. 17-A, 
S 1254 (1976). The California act abolishes the Adult Authority 
outright and creates a new board with authority to adjust existing 
sentences to conform with the 'new act. Cal. Penal Cod~ § 1170.2 
(West Supp. 1977). 
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SECTION '6-201 
SECTION 6-202 
SECTION 6-203 

1 SECTION 6-201. [Short Title.] This Act may be 

2 cited as the Model Sentencing and Corrections Act. 

1 SECTION 6-202. [Severability.] If any'provision 

2 of this Act or its application to any person or circum-

3 stances is held invalid, the invalidity does not affect 

4 other provisions or applications of the Act which can be 

5 given. effect without the invalid provision or cipplication, 

6 and to this end the provisions of this Act are severable. 

1 SECTION 6-203. [Repeal.] The following acts and 

2 parts of acts are repealed:. 

3 (1) 

4 (2) 

5 (3) 

6 and all other acts, or parts thereof, to the extent that 

7 they are inconsistent with this Act. 



APPENDIX 

The following abbreviated citation forms were used in the Act: 

ABA Comm'n on Correctional Facilities & Services & Resource 
Center on Correct.ional Law & Legal Services & American 
Medical Ass'n, Div'n of Medical Practice, Medical & Health 
Care in Jails, Prisons, & other Correctional Facilities, 
A Compilation of Standards and Materials (1975)[ABA & 
MilA Compilation] 

o ABA 

ABA Resource Center on Correctional Law & Legal Services, 
Providin Le al Services to Prisoners, reprinted in 

Ga. L. Rev. 3 3 197 ABA Resour~e Center] 

ABA, Standards Relating to Sentencing Alternatives and Procedures 
(1968) [ABA Sentencing Standards] 

ALI, Model Penal Code (1973) [Model Penal Code] 
" 

Advisory Comm'n on Intergovernmental Relations, State Local 
Relations in the Criminal Justice System (1971) [Advisory 
Comm'n on Intergovernmental Relations] 

American Correctional Ass'n, Directory: Juvenile and Ad~lt 
Correctional Departments, Institutions, Agencices and 
Paroling Authorities [ACA Manual] 

American Correctional Ass'n, Manual of Correctional Standards 
[ACA Manual] 

Comm'n on Victim Witness Assistance, Nat'l Dist. Attorneys Ass'n, 
A Primer for Model Victim Witness Assistance Centers (1976) 
[Model Victim Witness Assistance Primer] 

Comm'n on Victim Witness Assistance, Nat'l Dist. Attorneys Ass'n, 
Help for Victimes and Witnesses [Help for Victims and Witnesses] 

6 ECON, Inc., Analysis of Prison Industries and Recommendations 
for Changef Study of the Economic and· Rehabilitative Aspects 
of Prison Industry (Sept. 24,1976) [ECON, Inc.] 

Joint Comm. on Correctional Manpower & Training, Offenders as 
a Manpower Resource [Joint Comm. on Correctional Manpower] 

S. Krantz, R. Bell, J. Brant & M. Magruder;, Model Rules and 
Regulations on Prisoners' Rights and Responsibilities (1973) 
[Krantz] 

Marquette University Center for Criminal Justice & Social Policy, 
Victimes and Witnesses: The Impact of CrimC'j and their 
Experience with the Criminal Justice System '(1976) 
[Marquette University Center] 

I 
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Nat'l Advisory Comm'n on Criminal Justice Standards & Goals, 
Corrections (1973) [Nat'l Advisory Comm'n] 

National Comm'n on Reform of Federal Criminal Laws, Study Draft 
of a New Federal Criminal Code [Proposed New Federal Criminal 
Code] 

/1 
Nal'l Council on Crime & Delinquency, Model Sentencing Act 

(rev. 1972) [Model Sentencing Act] 

President's Comm'n on Law Enforcement & Adm. of Justice, The 
Challenge of Crime in a Free Society (1967) [President's 
Comm'n on Law Enforcement] 

President's Comm'n on Law Enforcement & Adm. of Justice, Task 
Force Report on Corrections (1967) [President's Comm'n 
on Corrections] 

President's Task Force on Prisoner Rehabilitation, the Criminal 
Offender--What Should be Done? (1970)[President's Task 
Force on Rehabilitation] 
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