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INTRODUCTION

The County Prosecutor is the chief law enforcement
official in his jurisdiction and therefore-occupies-é critical
position in New Jersey's criminal ontlce system. rSignifiCantly,
the tasks of the public prosecutor have become infinitely more
compleu in recent years. This evolutiOn in the nature of the -
otfice reflects the rising expectations of our citizens with
respect to the criminal law and the ability of public officials
to faithfully execute its commands. The expanded responsibility
of the prosecutor reguires the development and applicatioh of
expertise in sbeial disciplines not traditionally within the

realm of law enforcement and 1ncrea51ngly demands exercise of

reasoned discretion in the performance of his duties. 'whe;““
orosecutor stands in a fiduciary relationship to the

people whom he serves. As"such, he is uhder an inescapable
obligation to serve the public with the highest‘fidelity.»

The prosecutor is thus vested w1th broad discretlon and

“:authority in the processing and diSpOSition of crlminal casesi
Equally important islhis responsibility to effectively_coordinate
and allocate law enforcement resources in his County.' Suffice.e L
it to say, this is an enormous task. - |

| To assist in this endeavor, the Attorney General and
the’County Prosecutors Association establEShed a task force
charged with the respousibility of definihg andvcodifying

standards and guidelines pertaining to prosecutorial hractices

and procedures. These efforts were in keeping Wlth the



recommendations of the National'Advisory Commission on Criminai
Jﬁstice Standards and Goais, the National District Attorﬁeys' "
Association and the Governor's Adult and Juvenile Advi’sory | | | ‘
éommittee; ‘More specifically,'each of these eminent authorities
suggested preparation by prosecutors of written statements
pertaining to office policies and procedures.
We perceive that a standard office manual will serve
several salutary purposes. First, a oomprehenéivé‘statement
of policies and practices will foster public respect and confidence
in the ability of government to protect.its citizens against
criminal attack. Most citizens lack proper understanding
of the prosecutor's functions and responsibilities. Public
ignorance in this respect is extremely unfortunate since the
abilityjof the law enforcement community to prevent, detect and
’prOSe,gxii:o ’}c':rimin‘a}l’ behavior depeﬁds largely upon the willingness e
of citizens to assist in this endeavor. 1In shorﬁ) prosecutors
can ill afford public apathy with respect to enforcement of the
law. By making visible the prosecutor's role and the parémeters
of his authority, public confidence in the criminal justice
system will be enhanced. Second, effective enforcement of the
criminal law will benefit by the promulgation of uniform
standards. ‘Suohoguidelines will undoubtedly conéfitute an
imporfant protection against abuse of authority."lf properly
implemented, such standards will provide’better protection
f;againSt impgoper exercise of the discretiOh historically
conferred uéon prosecutors in New Jerseéy. A thiré_benefit
'att:ibutableito theiadoption of a standard office manual ‘ %U

‘ ‘perbtbains- to uniformity. The emphasis must be to insure that .
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] prosecutors"essistants and inveStigetine personnel perforn

:in a manner oonsistent nith,uniform policies.i Similarly

‘situated defendants shonld be~treated,in a like manner.
Prosecutoriai»recommendations pertaining to such diverse

subjects as plea negotiations, sentences;'immunity;bjoinder

anrd severence, should be based upon &niform and‘standardiZed
guidelines; A fourth beneflt accrulnq to the development of

the office manual will be the effectlve orientation and

training of new personnel. It is to be observed that many
prosecutors' offices experience significant chenges in

personnel. Written explanation of policies and office

procedures to newly appointed asSistant prosecutors, detectives

- .and investigators will serve as an extremely valuable reinforcement
to oral instruction. A further benefit expeoted from adoption

of a’standard office manual will be the improvement in

the knowledge and technical proficie ﬁoy of present staff

members.

In preparing this Manuelkthe tesk force has com-
prehensively surveyed and reviewed the procedures and polimies;
presently being utilized by prosecutors’ offlces in New qusey
and other states. From this survey we have prOV1ded a module
for procedures and policies to be utilized by prosecutons‘
throughout the State. Our efforts have been de51gned7to describe anc
effectuate the best standardstand‘guidelines'presentl;‘extant ‘
and not merely to'Weedyont'the worst. |

_j‘ | Obviously;fsome fleXibiiity isvneoessary.delainly,’
p%gsecutors‘continue to be free to adapt'prioritiesdandipolidies

#o the needs of the'community,which they serve. In short,



indiVidual prosecutors will'always continue to have the right
and the reSponsibility to establish their.own policies on a
‘local level. In addition, it will be necessary for prosecutors
to supplement the Manual with respect to mattersfpertaining to
office strueture and organization, personnel and career plans,
promotion, salary, sick leaVe, vacation; statistical reports,
-data systems and security.

| The Manual is divided into four sections. Part I
describes comprehensively the ethieal obligations of the prosecutor
and his assistants. Matters pertaining to the prosecutor's
official responsibilities before, during and following a trial,
as well as his outside activities, are discussed. Part II
pertains to the prosecutor's relations with the public and
other governmental institutions. Among the snbjects reviewed
are the prosecntor'S‘relations with the Division of Criminal
’Justice, 1ocal,pblice agencies, th@ media, complainants,
witnesses and victims. Part III concerns case management
procedures.” These include case screening, administrative
~diSpOsitions, pretrial intervenﬁion programs, implementation
of New Jersey's impact crime strategy, immunity consideratiens,
procedures to be utilized in presenting matters to the grand
jury, jOlnder and severance and plea negotlatlons and sentenc1ng
Finally,;miscellaneous matters are set forth in Part IV.
tSpecifieally, standards have been developed pertaining to
;_extradition, pretrial release, post-trial bail and surrender,

1‘and the retentLon and disposition of ev1dence 1nclud1ng firearms

il
,/

and contraband

w




| We note that the Manual has been published in looée,ﬁ
leaf form. - This formét was utilized‘in:order to accommodateaj
chahges in the iaw and resulting modifications to poiicies ahd
practices. It is énviéioned that prosecutors will periodicaliy
‘review the contents of this manual to insure that they remain
abréaSt'of changingipolicies and procedures.

| This gégggi was méae pOSSible through the dedication
‘of persbné assigned to thié project, and the willingness‘of
individual county prosecutors to devote the necessary résburces
for the development of this important endeavor. The project
was supervised and coordinatedrby Burlington County Prosecutor
Cornelius P. Sullivan, Assistant Attorney General David S. Baimé,
Deputy>Att0rney General John De Cicéovand former'Deputy Attorney
General Edwin H. Stern. The task force was comprised of the |
following individuals: |

Leonard Arnold, First Assistant Prosecutor, Somerset County
Nachum Bar-Din, Deputy Attorney General

William F, Bolan, Jr., Deputy Attorney General

Alan Dexter Bowman, Deputy Attorney General '

Paul Chaiet, Assisant Prosecutor, Monmouth County
Richard Clark, Assistant Prosecutor, Sussex County
Edward Danckwerth, Assistant Prosecutor, Passaic County
Zulima Farber, Assistant Prosecutor, Bergen County
Robert Farkas, First Assistant Prosecutor, Mercer County
Peter Gilbreth, Assistant Prosecutor, Essex County
Arnold Golden, Assistant Prosecutor, Camden County
Arthur Guerrera, Assistant Prosecutor, Atlantic County
Godfrey Harper, Assistant Prosecutor, Burlington County
Edgar Holmes,Assistant Prosecutor, Cape May County
Arthur Lash, Assistant Prosecutor, Middlesex County -

Edward Megill, Deputy First Assistant Prosecutor, Hudson- County

Thomas McCormick, Assistant Prosecutor, Burlington County
Craig O'Connor, First Assistant Prosecutor, Morris County
Richard Rodbart, Assistant Prosecutor, Union County .

~Frank Sorrentino, Assistant Prosecutor, Gloucester County
Anne Weiner, Deputy Attorney General = L
Lewis Whlte, Assistant Prosecutor, Mlddlesex County

g
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ETHICAL OBLIGATIONS OF A PROSECUTOR
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CHAPTER I
ETHICAL OBLIGATIONS OF A PROSECUTOR
GENERAL STANDARD

TO ENSURE.THE HIGHEST ETHICAL CONDUCT AND MAINTAIN THE
INTEGRITY OF ‘THE PROSECUTION AND THE LEGAL SYSTEM, IT IS
INCUMBENT UPON A PROSECUTOR TO KNOW AND BE GUIDED BY THE
HIGHEST STANDARDS :OF PROFESSIONAL CONDUCT INCLUDING THOSE
SET FORTH IN THE DISCIPLINARY RULES OF THE CODE OF
PROFESSIONAL RESPONSIBILITY ADOPTED BY THE NEW JERSEY
SUPREME COURT.

ASSURING HIGH STANDARDS OF PROFESSIONAL SKILL
a. COMPETENCE

COUNTY PROSECUTORS 'AND THEIR ASSISTANTS SHOULD DEVOTE
THEIR FULL TIME TO THEIR PUBLIC AND PROFESSIONAL
RESPONSIBILITIES. SELECTION AND RETENTION OF
INDIVIDUALS FOR THESE POSITIONS SHOULD BE ON THE BASIS
OF PROFESSIONAL COMPETENCE AND WITHOUT REGARD TO
PARTISAN POLITICAL:INFLUENCE.

b. COMPENSATION

COUNTY PROSECUTORS AND THEIR ASSISTANTS SHOULD BE COM-
PENSATED IN A MANNER COMMENSURATE WITH THE HIGH
RESPONSIBILITIES OF THEIF OFFICES. 1IN ORDER TO
ATTRACT AND RETAIN ATTORNEYS Of HIGH QUALITY, SUCH
REMUNERATION SHOULD BE COMPARABLE TO THAT RECEIVED

BY THEIR PEERS IN THE PRIVATE SECTOR.

CONFLICTS OF INTEREST AND IMPROPRIETIES

COUNTY PROSECUTORS AND THEIR ASSISTANTS SHOULD AVOID BOTH
THE APPEARANCE AND REALITY OF A CONFLICT OF INTEREST OR
OTHER IMPROPRIETY WITH RESPECT TO THE PERFORMANCE OF THEIR
OFFICIAL DUTIES.

PROHIBITED POLITICAL ACTIVITY

NO COUNTY PROSECUTOR, ASSISTANT PROSECUTOR, DETECTIVE,
INVESTIGATOR OR OTHER PERSON EMPLOYED IN THE OFFICE OF

THE COUNTY PROSECUTOR MAY. ENGAGE IN ANY POLITICAL ACTIVITY
AT ANY TIME, EXCEPT THAT HE OR SHE MAY (1) MAKE POLITICAL
CONTRIBUTIONS AND PURCHASE TICKETS TO POLITICAL AFFAIRS
WHERE THE AGGREGATE AMOUNT DOES NOT. EYXCEED $100 ANNUALLY
AND A RECEIPT IS OBTAINED, AND (2) ATTEND AFFAIRS HELD FOR
POLITICAL PURPOSES '

TRIAL CONDUCT

"a.  COURTROOM DECORUM

A PROSECUTOR SHOULD SUPPORT THE AUTHORITY .OF THE COURT
AND THE DIGNITY OF THE TRIAL COURTROOM BY STRICT

! _.7_



ADHERENCE TO THE RULES OF DECORUM AND BY MANIFESTING

AN ATTITUDE OF PROFESSIONAL RESPECT TOWARD THE JUDGE, 2
OPPOSING COUNSEL, WITNESSES, DEFENDANTS, JURORS AND '
CTHERS. PROPER CONDUCT INCLUDES, BUT IS NOT LIMITED TO,

(1) ADDRESSING THE COURT RATHER THAN OPPOSING COUNSEL

ON ALL MATTERS RELATING TO THE CASE, (2) REFRAINING

FROM INJECTING PERSONALITIES INTO THE PROCEEDINGS,

(3) COMPLYING WITH ALL ORDERS AND DIRECTIVES OF THE

COURT, (4) MAXING OBJECTIONS IN A RESPECTFUL MANNER,

AND (5) BEING PUNCTUAL IN ATTENDANCE IN COURT, AND IN

THE SUBMISSION OF ALL MOTIONS, BRIEFS AND OTHER PAPERS.

RELATIONS WITH JURORS

A PROSECUTOR MAY NOT COMMUNICATE PRIVATELY WITH PERSONS
SUMMONED FOR JURY DUTY OR IMPANELED AS JURORS CONCERNING
THE CASE PRIOR TO OR DURING THE TRIAL. HE SHOULD AVOID
BOTH THE APPEARANCE AND THE REALITY OF ANY SUCH IMPROPER
COMMUNICATION. HE SHOULD TREAT JURORS WITH DEFERENCE
AND RESPECT, BUT AVOID THE REALITY OR APPEARANCE OF
UNDUE SOLICITUDE FOR THEIR COMFORT OR COMVENIENCE.
FOLLOWING THE VERDICT, HE MAY NOT COMMUNICATE WITH
JURORS CONCERNING THE CASE WITHOUT APPROVAL FROM THE
COURT.

SEQUESTRATION
A PROSECUTOR MUST EXERCISE EXTREME CARE IN IMPLEMENTING

SEQUESTRATICN ORDERS. HE MUST AVOID BOTH THE APPEARANCE
AND REALITY OF VIOLATION OF SUCH ORDERS. ‘

 OPENING STATEMENT

IN HIS COPENING STATEMENT A PROSECUTO SHOULD CONFINE HIS
REMARKS TO THE EVIDENCE HE INTENDS TO OFFER WHICH HE IN
GOQOD FAITH BELIEVES WILL BE AVAILABLE AND ADMISSIBLE.
HIS OPENING STATEMENT MAY INCLUDE AN ANALYSIS OF THE
ISSUES TO BE RESOLVED.

PRESENTATION OF EVIDENCE

A PROS SCUTOR MAY NOT KNOWINGLY, AND FOR THE PURPUSE OF
BRINGING INADMISSIBLE MATTER TO THE ATTENTION OF THE JUDGE

~OR 'JURY, OFFER INADMISSIBLE EVIDENCE, ASK LEGALLY

OBJECTIONABLE QUESTIONS OR MAKE OTHER IMPERMISSIBLE
COMMENTS OR ARGUMENTS IN THE PRESENCE OF THE JUDGE OR

JURY. HE MAY NOT DISPLAY ANY TANGIBLE EVIDENCE UNTIL

TESTIMONY IS INTRODUCED CONCERNING IT. NOR MAY HE

TENDER SUCH EVIDENCE FOR IDENTIFICATION OR ADMISSION UNLESS
HE HAS REASONABLE GROUNDS TC- BELIEVE THAT IT IS ADMISSIBLE.
WHERE THERE IS A DOUBT CONCERNING THE ADMISSIBILITY

OF. SUCH" EVIDENCE IT SHOULD BE TENDERED BY AN OFFER

‘OF <PROOF - AND A RULING OBTAINED '

EXAMII\ATION OF WITNESSES : : L : , ’ .

SA PROSECUTOR SHOULD CONDUCT HIS INTERROGATION OF WITNESSES

FAIRLY, OBJECTIVELY, AND WITH DUE REGARD FOR THE DIGNITY

,_8_'
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AND LEGITIMATE PRIVACY OF THE WITNESS. HE SHOULD NOT
'SEEK TO INTIMIDATE OR HUMILIATE THE WITNESS UNNECESSARILY.
HE SHOULD NOT MISUSE THE POWER OF CROSS~EXAMINATION OR
IMPEACHMENT TO DISCREDIT OR UNDERMINE THE TESTIMONY OF
A WITNESS IF HE KNOWS THE WITNESS IS TESTIFYING TRUTH-
.~ FULLY. HE MAY NOT CALL A WITNESS WHO HE KNOWS WILL
CLAIM A VALID PRIVILEGE FOR THE PURPOSE OF IMPRESSING
UPON THE JURY THE REFUSAL OF THE WITNESS TO TESTIFY.

g. ARGUMENT TO JURY

A PROSECUTOR MAY ARGUE ALL REASONABLE INFERENCES FROM
EVIDENCE: IN THE RECOHD, BUT MAY 'NOT INTENTIONALLY
MISSTATE THE EVIDENFT OR MISLEAD THE JURY AS TO
INFERENCES IT MAYVPROPERLY DRAW. HE SHOULD NOT
EXPRESS HIS PERSONAL BELIEF OR OPINION AS TO THE TRUTH
OR FALSITY OF ANY TESTIMONY OR EVIDENCE OR OF THE
GUILT OF THE DEFENDANT. HE SHOULD NOT USE ARGUMENTS
CALCULATED TO INFLAME THE PASSIONS OR PREJUDICES OF :
THE JURORS, AND HE S{OULD REFRAIN FROM ARGUMENT WHICH
WOULD DIVERT THE JURY FROM ITS DUTY TO DECIDE THE .
CASE ON THE EVIDENCE PRESENTED.

h.  FACTS OUTSIDE THE RECORD
A PROSECUTOR SHOULD NOT REFER TO, OR ARGUE ON THE
BASIS OF, FACTS OUTSIDE THE RECORD, WHETHER AT TRIAL
OR ON APPEAL, UNLESS SUCH FACTS ARE MATTERS OF COMMON
PUBLIC KNOWLEDGE BASED ON ORDINARY HUMAN EXPERIENCE
OR MATTERS OF WHICH THE COURT MAY TAKE JUDICIAL NOTICE.
i. ~ COMMENTS AFTER VERDICT S -

A PROSECUT POR SHOULD NQT MAKE PUBLIC COMMENTS CRITICAL
OF A VERDICT, WHETHER RENDERED BY JUDGE OR JURY.

DISCLOSURE OF EVIDENCE AND DISCOVERY

A PROSECUTOR SHALL DISCLOSE TO THE DEFENSE AT THE EARLIEST
FEASIBLE OPPORTUNITY ANY EVIDENCE WHICH WOULD TEND TO NEGATE

- THE GUILT OF THE ACCUSED OR MITIGATE THE DEGREE OF PUNISHMENT.

HE SHOULD ALSO COMPLY IN GOOD FAITH WITH DISCOVERY :
PROCEDURES UNDER APPLICABLE LAW. HE SHOULD NOT INTENTIONALLY
AVOID PURSUIT OF EVIDENCE BECAUSE HE BELIEVES IT WILL

DAMAGE THE STATE'S CASE DR'AID THE' ACCUSED.

‘DDTY TO IMPROVE THE LAW

- A PROSECUTOR SHOULD CONTINUALLY SEEK TO REFORM‘AND IMPROVE

THE ADMINISTRATION OF JUSTICE. WHEN INADEQUACIES OR IN-.
JUSTICES IN THE SUBSTANTIVE OR PRCCEDURAL LAW COME TO HIS
ATTENTION, HE SHOULD STIMULATE EFFORTS FOR REMEDIAL ACTION.

A
N

g et



= ~Criminal Justice System: Final Report, 1977, §5.1; NDAA, National .
~ Prosecution Standards §25.1. : : ; | )
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COMMENTARY

The proéedutor;is an officer of the Court. He is an

attorney, a public official and a law enforcement officer. He

holds an important pdsitionvin the community and should command
respect. Obviously, the manner in which he conducts his practice

should engender this réspect. If he acts unfairly or illegally

~ he demeans himself and his office. In short, the conduct of

a prosecutor's office should be above reproach. The Disciplinary

Rules of the Code of Professional Responsibility of the American

S , . 1
Bar Association, as adopted and supplemented by our Supreme Court,

were intended to govern the conduct of all attorneys. The
prosecutor, as an aitorney, is of doﬁrse subject to the ethical
code and accordingiy it is uncumbent upon_him to be familiar

with its precepts and apply them in everyday practice. Indeed,
considering his critical function in the criminal justice'system,

-a prosecutor has a greater obligation to abide by the Code than

other attorneys. This ethical responsibility lies in the

prosecutor's dual role as both an administrator of justice and

an advocate. The oft-quoted maxim that a proéecutor'S‘duty is
2 v

to seek justice, not merely to convict, shouid be demonstrated

on a daily basis by prosecutors, and not relegated to memory as
a passive platifude.
It is important to note that the responsibilities and

dutiés,of the prosecutor have greatly expanded during the past

I .
R. 1:14.
- State v. Farrell, 61 N.J. 99, 104 (1972). See also ABA Standards,

"Thé*ProSecution Function,;" §l.1; Governor's Adult and Juvenile
‘Justice Advisory Committee, Standards and Goals for the New Jersey .

~10=
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decade. Suffice it to say,‘the proseCutor?s role involves much

o
ol

more than the mere ministerial processing of cases for trial.. In

i : .
many ways, the prosecutor acts in a "semi-judicial" fashion

)

determining not merely whether a particular defendant has committcd
an orfense, but also whether he should be sO charged ox diverted

to a rehabilitative program. Decisions of this nature require

‘the highest’competence, both in the form of legal skills and

"general fairness and impartiality. It is our belief that these

responsibilities can best be fulfilled‘by‘fullytime prosecutors.
In the majority of New Jersey's counties, prosecutors and assistants
now serve in a‘full time capacity. | County prosecutors are -
appointed for a five ~year term by the Governor with the- adv1ce
and consent of the Senate.4 Assistants are appointed by the
county prosecutor and hold their positiOns,at hisrpleasure.5

As noted, we are of.the view that prosecutors and their
assistants should devote full time to their public responsibilities,
Further, their selection and retention should be on the basis of
professional competence and without regard to partisan nolitical
influence. To attract capable and competent'individuals to
serve in the prosecutorial role, compensation should reflect
prevailing levels of_remuneration in~the private‘sector;' We

have thus recommended that prosecutorial salaries be commensurateﬁ

with those received in the private sphere. S

3. B = _ | |

See N.J.S.A. 2A:158-1, N.J.S. A. 2A:158-1.1, N.J.S.A. 2A:158-15.1,

N.J.S.A. 2A: f§8 15.1la. - - |

4 .
N.J.S.A. 2A:158-1.

5 o |
N.J.S.A. 2A:158-15.

_ll_ S
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Standard 3 recognizes the principle set forth in Canon

9 of the Code of Professional Responsibility which mandates that

an attorney should avoid even the appearance of professionel ‘ ‘ :

impropriety. We emﬁhaéize that in order to develep and to maintaih
public confidence in the Bar epd in Ebe’ériminal‘justice System,_
it is ﬁecessary to avoid not only professional impé%priety,'but
also its appearanCe;6 As guardians of the public trust; both the
appearance and reality of integrity on the part ot prosecutors

are essential to the preseivation of a free and democratic society.
A consequent obligation is to maintain the highest standards of
ethical conduct.

Our government is one of laws, not of men. Nevertheless, -

its operations are necessarily conducted by men and women. Insulation

of the prosecutorial process from partisan politics is of the

greatest importance. Accordingly, certain political activity

is statutorily circumscribed for all county prosecutors and .
7 | :

their assistants. Standard 4 codifies the more stringent -

regulations adopted by the New Jersey County Prosecutor's

Associlation which encompasses detectives, investigators and

'other personnel as well as prosecutors. We note, however, that pro~

hibited polltlcal act1v1ty under the standard does not 1nc1uae maklng

polltlcal contrlbutlons and purcha51ng tickets to polltlcal affairs

where the aggregate amount does not exceed $100 annually and a

"Integrity is the very breath of justice. ‘Confidehce in our law,

. our courts, and in the administration of justice is our supreme

intexrest. No practice must be permltted to prevail which invites

_towards the administration of a justice a doubt or distrust of its

integrity." Erwin M. Jennings Co. v. DiGenova, 107 Conn. 491, 141
A. 866, B68 (Sup.Ct. .1928)

See N.J.S.A. 2A:158-21.

~12~



'receipt for the~sahe is obtained.

So too, attending affairs

‘held for political puxpoSes is not proscribed by the standard.

With respect to. the latter exception, however, the participant

should refraln from 51tt1ng on the dais, or taklng other action

Wthh unnecessarlly calls attention to the individual's presence.

not limited to, the following:

; Prohlblted polltlcal,act1v1ty does lnclude, but is

8

(1) Any candidacy for elective public or political

office,

(2) Any holding of an office in or employment with

or any work actively performed on behalf of any
political party, organization or club,

(3) Any participation in any political campaign.

(4) Anyveihibiting of signs concerning pnlitical

candidates on one's person, vehicle or home,

(5)° Any use of one's name in connection with any

political material,

'(6) Any sale or distribution of tickets to any

]

affair held for any political purpose whatsoever

(this prohibition includes but is not limited to

any affair held by or on behalf of any candidate

H

for, or 1ncumbent of any publlc or polltzcal offlce

~or by or on behalf of any polltlcalkparty,

organization or club),:

8

Governor's Adult and Juvenile Justice Advisory Committee,

_standards =

and Goals for the New Jersey Criminal Justice System: Final Report,:“

1977,

§5 6.

~13-



{7) - Any soliciting or accepting’of,any‘
cont:ibution either directly or throughfé third;peréon. d
£o'or on behalf of any candidate for public‘office; or
‘to or on behalf of any pqlitical‘organizatiqn, or for
anyrother‘political purpdses whatsoever,
(8).. Any usekoffone's-éffidiai dffice to influence
the‘political action of another, and
(9) Any working at the polls during electidn time
or as an eiection official at any time.
The prcpriety of prosecutorial conduct is, of course,
‘most visible in relation to the performanceﬁbf official duties.
In this regard, the trial of a criminal case presents many situations
in which it is necessary to consider whether actions are ethical
or otherwise proper. While many trial practices are not.per se
unethical, they may raise grave questions of propriety and may
Seriously prejudice the State's ability to aéhieve a fair, successful
prosecution, These situations may arise in‘preparing witnesses
to testify, in opening to a jury, in the course of eliciting
 testimony during trial, and in summation:
| 1. Trial Preparation: The initial step in a jury trial
is generally the preparation of witnesses. This’occurs‘both
;kbefore dnd after jury selection and may continue through the
testimonial portion of the casé, Ih most criminai cases, an
vérder of sequestration‘will be requestéd ahd,entered by,thé"
court. Where this occurs;kthe prosecutor must exercise extreme~ "
céré to avoid bgth'the appearance and the.real@ty of a violatign
,ofuthe'ofdé@:f‘When‘suCh an order exists, it ié improper»féf the

- prosecutor to interview witnesses in the presence of each other.

-14-




Separatlon of prespectlve w1tnesses shonld therefore be accomplashed
prlor to 1nterv1ew.¢ Further, 1ntervxews should whenever pqssrble,
be conducted in prlvate, out of the’possible’view ot jUror$ ’

| Another. 1mproper actlon to be avorded is the lntLerQWInq
of a w1tness durlng a recess when that witness is on. the stand
A,witness should be sufficiently prepared to testify so as to
-avoid the need to dlscuss anythlng related to the case durlng
a break in his or her testlmony |

| Each w1tness should be 1nstructed at the time of his
or her pretrlal 1nterv1ew of the existence of the sequestratlon
orderrand its meaning‘ The witness should also be informed that
conversations with the prosecutor should be conceded if aSkea4
by'defense ceunsel and that the Witness shouid indicate that he
told the prosecutor all that he knew concerning the case.

2. Openings- The c¢pening is the lnltlal statement bya

‘the attorneys to the jury. » A prosecutor generally.utlllzes the
opening to outline_to the jury the nature of the charges against
the detftendant. Diﬁferent techniques are employed inAopening'by‘
individual‘prosecutors; and the general guidepostbin determining
the propriety of referring to potential evidence is the good
faith belief that such evidence'will be admitted.lo'While
' Cp;njons differ,rit is submitte& that a proSecuter'shdnld

generally refrain from mentioning a confession in his opening

State v, Tillman, 122 N.J.Super. 137 (App.Div. 1973).
10 B o |
State v. McAllister, 41 N.J. 342 (1964).

~15-
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unless a prior determination of its admissibility has been made.
Though the good faith standard might allow such mentlon where

the prosecutor has reason to belleve that a rullng allowing
@&

‘ the confession into evidence would be forthcomlng, caution

~dictates that such references not be made. A prosecutor should

never fefer‘tc a grand jury determination‘to indiet as grounds ’
for the petit jury to belie&e the detendant guilty. This type of
opening remark is totally improper‘and will often lead to a Q
miStrial orkreversal on appeal.

3. The Testimonial Portion of Trial: The portion of a

~trial in which the testimony of witnesses is elicited raises

several areas in which 1mpropr1et1es can occur and which should
be avoided whenever p0551ble. A common example is the proffer by
a prosecutor of a question which requires an answer deallng w1th

Hi
an out of court 1dent1flcatlon or confession. When the defense

- has failed to request a voir dire hearing on admissibility, the

prosecutor may be.tempted to'delve into such an area without
giving the @efense a last chance to make an objection;A then‘

the defense attorney, unaware as he.is of the exact sequence of
questions to be posited by the prosecutor, will be baught“off
guard. While akpractical advantage may be gained, it is submitted
that the proper procedure is a nore cautious one. Prior to the

opening of any questioning dealing with the subjects of out of

:rcourt 1dent1f1catlon or confe551on, the prosecutor should request

. a side bar conference. At such a meetlng, he should‘lnform the‘M““

court on the record of his intention to enter into the particular

~a:eayofequestioning and should ask defense'counsel, tthugh;the

-16-




101 N.J.Super. 519 (App.Div. 1968).

, » e o , 11 " ’ REEERE. ;
court, whether a hearing is requested. This method avoids any

~question of surprise and also prevents ‘tgstimony from reaching

the jury which may prejudice the State'skéaSe if it is later
determined to be inadmissible.

It is not cerrect to ask“questionsbwhich counsel knows
to be improper’in‘themselves er which call for clearly improper,
inadmissible answers. It'is'highly‘improper to~question a
defendant as to hlS refusal to make statements ‘to the police or
prosecutor prior to trial.12 Tt is also not proper to question
a Witness as to a prior conviction when the prosecutor knows none
to eXist or where he has no actual knowledge of its:-existence.l3

4. - summations: No area of a trial presents more

opportunity for prosecutorial comment and is as fraught with danger

as that of summation. While the courts have long held that the

"prosecutor is entitled to strenuously argue his case during these

closing remarks and may comment freely on the evidence and its
reasonable implications, care is essential_to be sure that excessive

zeal does not lead to a mistrial, reversal of a conviction or
14 : :

‘worse. The courts of New Jersey have expressed growing concern -

11 . : v S , :
Rule 8, New Jersey Rules of Evidence.

12 ' , o , . ' o ;
See e.g.; State v. Deatore, /0 N. J; 100 (1976) State'v.“Jeffexson,

13

14

33 N.J. 300 (1960) (w1de latitude allowed 1n summation)

I\"v o

‘State V. Coqper, W.T. 532 (%

\.D
\/ .

7:'

State v. Johhson;'3l N.J. 49 (1960) (graphic, forcefui Summation 
proper); State v. Dent, 5L N.J. 428 (1968), State v. Hippleworth

o =17-
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- and oﬁtrage at 1mproper comments by prosecutors in summation and
have not hesitated to reverse wherevnece’ssary.15

A réview of the decisions in this area woﬁld require -
an éxtremely lengthy dissertation. Reference should be made’

to the article whlch appeared 1n the Crlmlnal Justlce Quarterly

entltled "Limits on the Scope of Prosecutorlal Comments and

Tactics," 1 Crim. Justice Quarterlyle (1973). The article

catalogues the court decisions and refers to the sPecific
objecti;nable comments.v References‘to items hbt in evidénce,
name cailing {brutes, butchers, bums, pﬁnks, animals),
references to specific jurors by néme, implications of
’ knowledge of defendant's guilt other than’from evidence
adduced at trial, appeals to'prejudice, and improper comments
relating to the failure of defendant to testify are all
generally improper and should always be avoided.

Standard 6 specifiesvthe reguirements of DR7-103(B)
and»calls,attention to the prosecutor's obligations under

Brady v. Maryland, 373-U.S. 83 (1963), and under the discovery

rules, R. 3:13-3. Failure to abide by these obligations will
o 16 .

‘lead to a reversal of an otherwise Valid conviction. Further,

- the errant‘prosecutor is subject to disciplinary proceedings.

Standard 7 imposes an affirmative duty upon prosecutors

to improve the quality and efficiency of the criminal justice

15

See State v. Spano, 64 N.J. 566 (1974);>State v. Johnson, 65
Nwd.-388 (1974); State v.. E‘a__tell 61 N..J..99 (1973). ..
‘ 164»‘1

state v. carter, 7L N.J. 348 (1976).

7 S Co -
24 : ot ?-18—,
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| ystem. A prosecutor s day-to—day contact with the admlnlstratlon

of criminal Justlce places him in a unlque posmtlon to 1nfluence
the development and improvement of the law. = He shouLd not
"only strive to do thls within the law enforceﬁent community

but also in cooperatlon with the defense bar, and through

such act1v1tles as participation 1n the criminal law sections

of the organized bar and joint seminars on criminal law and
proceduie; Reforms and improvements will more readiiy”come
about if they are the work product of a joint effort by
legislative bodles, the publlc, the defense bar and the law . F
enforcement community. PrOSecutors»should take'advantage cf

the new climate of concern by assuming‘a leadefshiﬁ'role iﬁ

order to realize needed reforms and improvements. .

Jo-
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PART II

RELATIONS WITH THE PUBLIC AND OTHER GOVERNMENTAL

INSTITUTIONS

e



' L. SHARING'OF”RESOURCES AND SUPERSESSION'

a.

CHAPTER 2

RELATIONS WITH THE ATTORNEY GENERAL'S

DIVISION OF CRIMINAL JUSTICE -

' SHARING OF RESOURCES |

IN APPROPRIATE CIRCUMSTANCES, THE COUNTY PROSECUTOR o
AND THE DIVISION OF CRIMINAL JUSTICE SHALL PROVIDE
EACH OTHER WITH NECESSARY ASSISTANCE. SUCH ASSISTANCE

‘MAY TAKE THE FORM OF MANPOWER, KXPERTISE AND EQUIP-
~MENT.

SUPERSESSION IN PARTICULAR CASES BY REQUEST OF A
PROSECUTOR v

(1)

(2)

O

MATTERS IN WHICH A COUNTY PROSECUTOR CONSIDERS
THAT A CONFLICT OF INTEREST EXISTS SHOULD BE

FORWARDED TO THE DIRECTOR OF THE DIVISION OF CRIMINAL
JUSTICE WITH A WRITTEN EXPLICATION OF THE PARTICULAR

MATTER. ~ THE CONFLICTS ENVISIONED ENCOMPASS TWO -
DISTINCT AREAS: :

(a) CONFLICTS BASED UPON ETHICS OPINIONS
AND DISCIPLINARY RULES AND,

(b) CONFLICTS 1NVOLVING AREAS OF PARTICULAR
SENSITIVITY, SUCH AS POLITICAL OR PERSONAL
RELATIONS HBETWEEN STAFF MEMBERS AND
POTENTIAL DEFENDANTS.

THE COUNTY PROSECUTOR SHOULD INFORM THE
DIRECTOR OF THE DIVISION OF CRIMINAL JUSTICE
WITH RESPECT TO INVESTIGATIONS HAVING BROAD
STATEWIDE IMPLICATIONS,. - IN ADDITICN, THE
COUNTY PROSECUTOR MAY REQUEST THE DIRECTOR

OF THE DIVISION OF CRIMINAL' JUSTICE TO SUPER~~
SEDE IN SUCH INVESTIGATIONS.  ILLUSTRATIONS

OF THE INVESTIGATIONS CONTEMPLATED BY-THIS
PARAGRAPH ARE:

(a)  INVESTIGATIONS WHERE SUBSTANTIALICRIMINAL
: “ACTIVITY HAS OCCURRED BEYOND THE BORDERS OF A
- SINGLE . COUNTY :

(b) INVESTIGATIONS INVOLVING LEGAL QUESTIONS
- THE RESOLUTION OF WHICH WILL HAVE BROAD -
'STATEWIDE SIGNIFICANCE AND b

(c) ~ THOSE MATTERS WHLRE THE COUNTY PROSECUTOR
'REOUESTS THE DIRECTOR OF THE DIVISION OF
CRIMINAL JUSTICE TO SUPERSEDE



(3 THE DIVISION OF CRIMINAL JUSTICE WILL CONSIDER
ALL SUCH REQUESTS AND DETERMINE WHETHER OR NOT
THE PARTICULAR CIRCUMSTANCES WARRANT SUPERSESSION.,
A WRITTEN .-RESPONSE SHALL BE SUPPLIED SO THAT THE
COUNTY PROSECUTOR CAN RETAIN THIS COMMUNICATION IN
HIS FILE.

Co SUPERSESSION IN PARTICULAR. CASES BY THE DIVISION OoF
CRIMINAL JUSTICE IN ABSENCE OF REQUEST

(1)  THE ATTORNEY GENERAL IS DUTY BOUND TO DISCHARGE
THE STATUTORY RESPONSIBILITY OF SUPERSESSION WHEN
CIRCUMSTANCES WARRANT. SEE N.J.S.A. 52:17B-105,
106, 107. HOWEVER, AS A MEANS OF DEFINING THE
WORKING RELATIONENIP BETWEEN THE COUNTY PROSECUTORS | B
AND THE DIVISION OF CRIMINAL JUSTICE, THE ATTORNEY N =
GENERAL WILL GENERALLY CONSIDER SUPERSESSION IN
PARTICULAR CASES IN THE ABSENCE OF A REQUEST FROM. .
A COUNTY PROSECUTOR ONLY IN THE FOLLOWING INSTANCES:

(a) WHEN AN INVESTIGATION, PROSECUTION OR MATTER
HAS AN OVERRIDING STATE INTEREST -~ FOR
EXAMPLE, WHERE A PARTICULAR INVESTIGATION AT
THE COUNTY LEVEL IS ONLY A PART OF A BROADER
INQUIRY BEING CONDUCTED BY THE DIVISION OF

- CRIMINAL JUSTICE OR WHERE A MATTER HAS
STATE WIDE IMPLICATIONS.

(b) WHEN.A MATTER WHICH INVOLVES THE ACTUAL
INVESTIGATION OF A COUNTY PROSECUTOR'S
OFFICE OR STAFF AND INQUIRY BY ANOTHER AGENCY
WOULD BE DESIRABLE FROM AN INVESTIGATIVE
AND/OR PUBLIC STANDPOINT; AND

(c) WHEN A MATTER IS BEING HANDLED IN A CORRUPT
OR OTHERWISE IMPROPER MANNER BY A PROSECUTOR.

(2) - IN ALL SUCH INSTANCES INVOLVING SUPERSESSION, THE
"MATTER WILL BE DISCUSSED WITH THE PARTICULAR
PROSECUTOR INVOLVED PRIOR TO THE ASSUMPTION
- OF RESPONSIBILITY BY THE DIVISION OF CRIMINAL
JUSTICE.

d.  DISCRETIONARY SUPERSESSION

(1)  THE DIVISION OF CRIMINAL JUSTICE SHOULD BE
CONSULTED AS TO SUPERSESSION CASES INVOLVING
COUNTY OFFICIALS WHERE IT MAY BE INADVISABLE
OR INAPPROPRIATE FOR THE PROSECUTOR ‘TO HANDLE
THE MATTER

(2) COUNTY PROSECUTORS' OFFICES HAVE THE MANPOWER
AND THE EXPERTISE TO ADEQUATELY PROSECUTE
GAMBLING AND NARCOTICS INVESTIGATIONS. UNLESS
A PARTICULAR CASE HAS THE OVERTONES OF
 GOVERNMENTAL CORRUPTION OR IMPROPER POLICE
INVOLVEMENT, OR IS MULTI-COUNTY IN SCOPE, THIS
TYPE OF PROSECUTION SHOULD BE HANDLED BY THE

/
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‘COUNTY PROSECUTOR. IN INSTANCES IN WHICH THE .
DIVISION OF CRIMINAL JUSTICE IS AWARE OF GAMBLING
AND NARCOTICS OFFENSES WHICH DO NOT HAVE THE '
INDICIA NOTED ABOVE,; THE DIVISION OF CRIMINAL
JUSTICE MAY REQUEST THE COUNTY PROSECUTOR TO
HANDLE THE MATTER

(3) THE DIVISION OF CRIMINAL JUSTICE SHOULD HANDLE
CASES INVOLVING STATE INSTITUTIONS, AGENCIES
OR OFFICIALS. INVESTIGATIONRS OF MATTERS INVOLVING
INDUSTRIES AND AGENCIES CLOSELY REGULATED BY THE
STATE, SUCH AS RACETRACKS,; UTILITY AUTHORITIES
AND MOTOR VEHICLE AGENCIES, SHOULD ALSO BE
REFERRED TO THE DIVISION OF CRIMINAL JUSTICE.

COMMUNICATION BETWEEN COUNTY PROSECUTORS AND THE DIVISION OF
CRIMINAL JUSTICE IN PARTICULAR TYPES OF CASES.

IN ORDER TO AVOID DUPLICATION OF EFFORT, TO ENCOURAGE
COOPERATIVE INVESTIGATIONS, AND TO AVOID POSSIBLE

‘EMBARRASSMENT, COMMUNICATIONS BETWEEN THE COUNTY PROSECUTORS

AND THE DIVISION OF CRIMINAL JUSTICE HAVE BEEN FORMALLY
ESTABLISHED IN THE FOLLOWING AREAS:

(a) THE DIVISION OF CRIWINAL JUSTICE WILL NOTITY
THE COUNTY PROSECUTHR OF A STATE GRAND JURY
INDICTMENT WHICH RELATES IN ANY' WAY TO THE
JURISDICTION OF THE PARTICULAR PROSECUTOR AT
OR PRIOR TO THE TIME OF THE RETURN OF SUCH
INDICTMENT. ‘ ’

(b) THE COUNTY PROSECUTOR WILL INFORM THE DIRECTOR OF
THE DIVISION OF CRIMINAL JUSTICE OF ANY INVESTIGATION
WHICH INVOLVES A STATE EMPLOYEE, OFFICER OR AGENCY.,

(c) A COPY OF A COURT ORDER, AND THE SUPPORTING
APPLICATION THEREFORE, PERMITTING ELECTRONIC -
SURVEILLANCE WILL BE MAILED IN A CONFIDENTIAL
ENVELOPE TQC THE DIRECTOR OF THE DIVISION OF
CRIMINAL JUSTICE BY THE COUNTY PROSECUTOR UPON
ENTRY OF THE ORDER. THE DIRECTOR OF THE DIVISION
OF CRIMINAL JUSTICE SHALL DESIGNATE A SPECIFIC *

DEPUTY ATTORNEY GENERAL TO REVIEW:KUCH MATERIAL.

(d) CONSONANT WITH THE OBJECTIVES OF THE CRIMINAL
- JUSTICE ACT OF 1970, IN ORDER TO SECURE THE" A
BENEFITS OF ‘A UNIFORM AND EFFICIENT ENFORCEMENT
OF THE CRIMINAL LAW, THERE SHOULD BE AN EXCHANGE
OF INFORMATION BETWEEN EACH COUNTY PROSECUTOR
AND THE DIVISION OF CRIMINAL JUSTICE IN THE AREAS
OF ORGANIZED CRIME AND POLITICAL CORRUPT]ON

L =23-
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:THEREFORE WHERE AFTER PRELIMINARY INQUIRY
INTO ALLEGATIONS OF ORGANIZED CRIMINAL k
ACTIVITIES OR POLITICAL CORRUPTION, IT .
APPEARS THAT THERE IS SUFFICIENT SUBSTANCE

. TO THE CHARGES TO WARRANT INVESTIGATION
'AND THE CASE IS A MATTER OF SOME SIGNIFICANCE
AND PROMINENCE (EITHER BECAUSE OF THE INDIVIDUAL
OR INDIVIDUALS INVOLVED OR THE IMPORTANCE OF THE
INVESTIGATION, OR THE LIKE) THE COUNTY PROSECUTOR
SHALL SO ADVISE THE DIVISION OF CRIMINAL JUSTICE.
THEREAFTER THE DIVISION SHALL ACT AS A CLEARING-
HOUSE WITH RESPECT TO SUCH INFORMATION, AND SHALL
ADVISE THE COUNTY PROSECUTOR OF ANY ADDITIONAL -
INFORMATION THEN POSSESSED, OR LATER OBTAINED, WHICH
MAY ASSIST -IN THE SUCCESSFUL COMPLETION OF THE
INVESTIGATION. FURTHER, IN APPROPRIATE CASES,
THE DIVISION OF CRIMINAL JUSTICE SHALL APPRISE
THE COUNTY PROSECUTORS OF RELEVANT OR PARALLEL
. INVESTIGATIONS RELATING TO THE SUBJECT MATTER ‘
UNDER' INVESTIGATION AND SHALL GENERALLY COORDINATE
LAW ENFORCEMENT ACTIVITIES IN THIS REGARD. 1IN
ADDITION TO ITS VALUE IN THE AREA OF COORDINATION
AND COMMUNICATION, THE ENTIRE FOREGOING PROCEDURE
WILL ASSIST IN AVOIDING POSSIBLE DUPLICATION
OF EFFORT AND MULTIPLE ATTENTION TO THE SAME OR
SOME UNITARY PROBLEM. THIS EXCHANGE OF INFORMATION
SHALL OCCUR ONLY WHERE THE INTEGRITY OF THE

INVESTIGATION OR PROSECUTION.WILL NOT BE JEOPARDIZED.

IN BOTH CORRUPTION AND ORGANIZED CRIME MATTERS
THE INFORMATION CALLED FOR ABOVE SHALL BE
EXCHANGED ONLY BETWEEN THE DIRECTOR OF THE
DIVISION OF CRIMINAL JUSTICE (OR HIS DEPUTY
DIRECTOR DESIGNEE) AND THE PARTICULAR COUNTY
PROSECUTOR INVOLVED. THESE CHANNELS OF
COMMUNICATIONS ARE ESTABLISHED AT THE HIGHEST
LEVEL TO INSURE THAT THE CONFIDENTIAL NATURE
OF INVESTIGATIONS WILL NOT BE COMPROMISED.
NONETHELESS, THE EXISTENCE OF THIS HIGH
"ECHELON CHANNEL OF COMMUNICATION SHOULD. NOT
INTERFERE WITH, OR REPLACE, THE USUAL AND
EXISTING WORKING RELATIONSHIPS OF STAFF
MEMBERS AMONG AND BETWEEN THE OFFICES INVOLVED.

ORGANIZED. CRIME INVESTIGATION RESOURCES

WE ACKNOWLEDGE AT THE OUTSET THAT THE ORGANIZED CRIMINAL

 ACTIVITIES ARE NOT CONFINED WITHIN RECOGNIZED MUNICIPAL,
COUNTY OR EVEN STATE BOUNDARIES. RATHER, ORGANIZED CRIME

IS CARRIED ON CAUTIOQUSLY AND FURTIVELY AND IN AS MANY
DIFFERENT WAYS AND:BY AS MANY CONCEIVABLE METHODS AS

 HUMAN INGENUITY CAN DEVISE. CORRESPONDINGLY, THESE

COMPLEXITIES DEMAND A COORDINATED EFFORT. ON THE PART
OF ALL LAW ENFORCEMENT AGENCIES TO COPE WITH THE DIRTY
REALITIES OF SYNDICATED CRIME. TOWARD THIS END, THE

- COUNTY PROSECUTORS, IN COOPERATION WITH THE DIVISION ; 5
OF CRIMINAL JUSTICE AND THE STATE POLICE, HAVE ESTABLISHED
. AN- ORGANIZED CRIME POLICY BOARD THE BOARD CONSTITUTES

L ~24-




‘AN ADMINISTRATIVE MECHANISM TO INSURE THE POOLING :

OF EXISTING LAW ENFORCEMENT RESOURCES IN A
CONCERTED ACTION BY THE STATE'S PROSECUTORIAL
COMMUNITY TO COMBAT AND ATTACK ORGANIZED CRIME.
THE BOARD'S FUNCTIONS INCLUDE COMPREHENSIVE

- PLANNING, THE SHARING OF INTELLIGENCE INFORMATION

(AND STANDARDS FOR ITS COLLECTION) AND THE ESTABLISH
MENT OF AGREED UPON PRIORITIES. THE GOAL IS TO
ENCOURAGE MAXIMUM COOPERATION AND COMMUNICATION
BETWEEN PROSECUTORIAL AGENCIES OF THIS STATE TO

INSURE EFFECTIVE ENFORCEMENT OF THE LAW.
INTERNAL INVESTIGATIONS

Na. THERE SHOULD BE KEPT A REGISTER FOR RECORDING ALL

’ COMPLAINTS CHARGING OFFICIAL DERELICTIONS AGAINST MEMBERS
OF THE PROSECUTOR'S STAFF. THE REGISTER :
SHOULD INDICATE THE NATURE OF THE COMPLAINT, THE
NAME (S) OF THE COMFLAINANT (S) AND THE ACCUSED, THE
TIME AND DATE RECEIVED, THE INVESTIGATOR(S) ASSIGNED,
AND THE FINAL DISPOSITION. AT THE INSTITUTION OF
AN INVESTIGATION AND WITHIN NO LATER THAN FIVE (5)
- DAYS, THE DIVISION OF CRIMINAL: JUSTICE SHOULD BE
INFORMED AS TO ALL OF THE ABOVE ENUMERATED PARTICULARS
- UP TO AND INCLUDING THE INVESTIGATOR ASSIGNED AND
THE ANTICIPATED COMPLETION DATE OF INVESTIGATION.
ALL, COMPLAINTS OF A.CRIMINAL "NATURE, ETHICS
CHARGE OR ANY OTHER COMPLAINT WHICH THE PROSECUTOR
DEEMS SIGNIFICANT SHOULD BE REFERRED TO THE DIVISION
OF CRIMINAL JUSTICE. CONVERSELY, ALL ALLEGATIONS
AND COMPLAINTS MADE AGAINST'MEMBERS OF A PROSECUTOR'S .
OFFICE DIRECTLY TO THE DIVISION OF CRIMINAL JUSTICE
SHALL BE BROUGHT TO THE ATTENTION OF THE PROSECUTOR
IN. THE SAME MANNER AS DESCRIBED ABOVE. o

b. THE COUNTY PROSECUTOR, AS CHIEF LAW ENFORCEMENT OFFICER -
~OF THE COUNTY, SHOULD REQUIRE THAT EACH POLICE DEPART-
MENT NOTIFY HIS QFFICE IN A SIMILAR MANNER AS DESCRIBED

~ ABOVE AS TO ALL COMPLAINTS AND ALLEGATIONS OF CRIMINAL
COMPLAINTS, NON-CRIMINAL COMPLAINTS, ETHICAL COMPLAINTS
AND/OR MAJOR DISCIPLINARY COMPLAINTS AGAINST A MEMBER
OF THE LOCAL POLICE DEPARTMENT WITHIN THE COUNTY
‘JURISDICTION. THE COUNTY PROSECUTOR MAY THEN‘CHOOSEA
'TO EITHER SUPERSEDE THE LOCAL POLICE DEPARTMENT OR
RELY UPON ITS INTERNAL AFFAIRS UNIT FOR INVFSTIGATIVE
ASSISTANCE. CENERALLY, THE BETTER POLICY IS THAT
THE PROSECUTOR 8 OFFICE. SHOULD HANDLE ALL CRIMINAL :
" 'ALLEGATIONS, AND, AT THE DISCRETION OF THE PROSECUTOR,
~THESE MAY BE THE SUBJECT OF -SUPERSESSION BY THE -
fDIVISION.OF CRIMINAL JUSTICE (SEE SECTION ON SUPER-
- SESSION) .~ ALL.OTHER MATTERS SHOULD BE HANDLED BY THE
. LOCAL POLICE DEPARTMENT. .

B/
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¢. _WHENEVER A COMPLAINT OR ALLEGATION IS MADE

.DIRECTLY TO THE DIVISION OF CRIMINAL JUSTICE .

 CONCERNING A LOCAL POLICE DEPARTMENT, THE

© MATTER SHOULD BE REFERRED TO THE COUNTY
PROSECUTOR. IF THE ALLEGATION IS CRIMINAL
IN NATURE, THE COUNTY PROSECUTOR MAY, IN
HIS DISCRETION, PROCEED WITH A REQUEST FOR
SUPERSESSION BY THE DIVISION OFF CRIMINAL- JUSTICE.

o

d.. WHENEVER COMPLAINTS OR ALLEGATIONS ARE MADE
DIRECTLY TO THE DIVISION OF CRIMINAL JUSTICE
REGARDING A PROSECUTOR OR A MEMBER OF HIS STAFT
THE PROSECUTOR SHALL BE NOTIFIED IN- THE MANNER
PRESCRIBED ABOVE, UNLESS HE IS THE SUBJECT OF
THE ALLEGATION OR WHERE SUCH NOTIFICATTQN WOULD
BE OTHERWISE INAPPROPRIATE. IF THE MATTER IS
CRIMINAL IN NATURE, IT SHALL BE HELD FOR INVESTI-
GATION BY THE DIVI SION OF CRIMINAL JUSTICE

e. WHENEVER COMPLAINTS OR ALLEGATIONS ARE MADE
DIRECTLY TO THE DIVISION OF CRIMINAL JUSTICE
REGARDING MEMBERS OF THE JUDICIARY, THE MATTER WILL
BE REFERRED TO THE ADMINISTRATIVE OFFICE OF THE
COURTS WITH A COPY TO THE RELEVANT ASSIGNMENT
JUDGE AND PROSECUTOR IF IT IS A NON-CRIMINAI MATTER.
IF THE MATTER IS CRIMINAL IN NATURE, THE DIVISION OF
CRIMINAL JUSTICE SHALL CONDUCT AN INVESTIGATION AND
SHALL NOTIFY THE PROSECUTOR OF THE PARTICULAR COUNTY
WHEREIN THE JUDGE SITS.

f£. WHENEVER COMPLAINTS OR ALLEGATIONS ARE MADE TO A
PROSECUTOR REGARDING MEMBERS OF THE JUDICIARY OF
HIS. COUNTY, HE SHALL NOTIFY THE.DIVISION OF CRIMINAI
JUSTICE IN THE MANNFR FRESCRIBED ‘ABOVE. IF THE
MATTER IS CRIMINAL IN NATURE, HE SHALL REFER THIS
MATTER TO THE DILVISION OF CRIMINAL JUSTICE FOR SUPER~
SESSION. 1IN ALL OTHER CATEGORIES OF COMPLAINTS,
THE PROSECUTOR SHALL DIRECT SAME TO THE ADMINISTRATIVE
OFFICE OF THE COURTS WITH A COPY TO THE ASSIGNMENT
_JUDGE OF HIS COUNTY.

WHENEVER COMPLAINTS OR ALLEGATIONS ARE MADE AGAINST
MEMBERS OF THE DIVISION OF STATE POLICE, THE PROSECUTOR
SHOULD REFER THEM DIRECTLY TO THE SUPERINTENDENT v
OF STATE POLICE, WITH NOTIFICATION TO THE DIRECTOR

OF THE DIVISION OF CRIMINAL JUSTICE.

Q

‘COMMENTARY

o The tasks of the- publlc prosecutor have become

,lnflnxtely more complex in.recent years. This evolutlon in

the nature of the office reflects the rising expectations of
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onr»citizens with respect to the function‘of the criﬁinal law.
The expanded respon51blllty of the prosecufor requlres the
development of expertlse 1n social dlSClpllneS not tradltlonally
within the realm of laW‘enfbrcement‘andnlncrea51ngly demands
the exercise of reasoned discretion in,the performance of his
duties.

EQually significant is the vast ohange in the nature
of crime itself.# No longer'is criminal behavior confined within
municipal, county,or even state boundaries. The growing
sophistication of those who violate the law requires the
adoption of new procedures and methods to cope with the‘dirty
realities of criminal conduct. Correspondingly, theSe complexiﬁiese
demand that prosecutors engage in a coordinated effort to | “
fulfill their public obligations. As law enforcementnofficers
it is incumbent upon prosecutors to establish clear criminal
justice priorities and to work together to attain common objectives.
‘ To meet this challenge, the county prosecutors and‘:" |
 the Division of Criminal Justice have pooled resources to
establish law enforcement priorities and to implement a unified
common plan of action. Whilefsuchfoooperative endeevors are |
. not new, ouring fhe past Severai years a concerted effort
has been mounted to ensure a cohesive stateWide‘epproach'tQ
common law enforcement problems. |

It must be emphesized that the public prosecdutor
can 1ll—afford to makeé decisions in a vacuum. Therefore,p
communlcatlon between law enforcement egen01es must be 1mp11c1t
in the’term "coordination," Slmplyﬁstated,”addltlonal'channels

of communication are essential to any coordinated effort against

D
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crime. Piéo of%en, criminal investigations have ?roceéded‘in
3u¢h,secrecy'as to result in dupiication of effort, waste of‘
valuable resourdes and the appearance of competition between ;
law‘enfordement agencies. ’Thisbinevitably tarnishes the image
of prdéécutors as public‘servants and sometimesiprevents effective
discharge of their duties. Granting the need for confidentiality,,
secrecy should not become an obsession. For example, the
beneficial results attained by the Organized CriméﬁPolicy Board,
‘which was recentlyfdeveldped, indicates that prosecutors
sﬁould expand their efforts to incorporate other’areas/of common
‘investigative concern.

k\COoperatioﬁ is not to be restricted only”to the
exchange of informétiéh. Rather, at times resources can
"best be utilized by encouraging cooperétive investigations, -
whereby personnel and equipment are pooled. By shariﬁg pérsonnel,
the development of individual expertise“in varibus types of
investigationS'éan be fostered. 1In this way, experts in
numerous fields of criminal investigation and detection can
be utilized by all. This’concept'méy well form the basis
for'the-establishﬁent of inter-county task‘fofces with
recOgniZed proficiency;‘ .

Working toéether'has fosﬁered a spirit of unity
~and has prométed the accomplishment of tasks whiéh would have
been impossible to adhieve sihgly. The cumulative impact'of
these joint efforts is truly aWeSOme.l Nevertheless,’prosecutors'k
- must guard'against utilizing their reSourcesvto aggrandize

respective organizations or individual offices. Rather, we must




afticulate stapda£ds which will‘hopefully ensure thaﬁ‘prOSecutorS
act reasonab1y~ana;n6£‘érbitrarily. These éelffimposed limitationé,
coﬁpled with efforts to proféssionaliZe law enforcement,,form
the best guarantee against prOseCutorial excesseé.

| | The stapdards enunciated in thiéiéhaptér are designed
to promofe coordination of law enforéement resources; These
standaids make it:abundantly‘cleaf that the.Attorney General
and members of his staff, ana prosécutors'and members of their
. staffs, are to cooperate to ensurebthe best allocation of

~

criminal justice resources.
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THE RELATION OF THE COUNTY PROSECUTOR TO THE LOCAL POLICE

a.

CHAPTER\3

RELATIONS WITH LOCAL POLICE

THE PROSECUTOR IS THE CHIEF LAW ENFORCEMENT OFFICER
IN THE COUNTY AND IS CHARGED WITH THE DUTY OF FAITH-
FULLY EXECUTING THE LAW. HIS POSITION DEMANDS
COMPLETE COOPERATION BY ALL LOCAL LAW ENFORCEMENT
AGENCIES WITHIN HIS JURISDICTION. HE MUST STRIVE
TO ESTABLISH RESPECT FOR HIS OFFICE AND COMPLIANCE
WITH HIS POLICIES, DIRECTIVES AND GUIDELINES.

IT IS ESSENTIAL FOR EFFECTIVE LAW ENFORCEMENT THAT

THE COUNTY PROSECUTOR ESTABLISH A STRONG RELATIONSHIP
BETWEEN HIS OFFICE AND ALL LOCAL LAW ENFORCEMENT
AGENCIES. TO THAT END, HE SHOULD ESTABLISH AN
ASSOCIATION CONSISTING OF THE COUNTY PROSECUTOR
OR'HIS REPRESENTATIVE AND EACH LOCAL CHIEF OF

POLICE. THE ASSOCIATION SHOULD BE CHARGED WITH
THE RESPONSIBILITY OF FACILITATING COOPERATION AND
ASSISTING AND DISCUSSING MATTERS OF MUTUAL

CONCERN.

ASSURING PROFESSIONALISM BY LOCAL POLICE OFFICERS

a.

THE COUNTY PROSECUTOR MUST INSURE THAT THE LOCAL
POLICE THOROUGHLY AND CONSISTENTLY ATTEMPT TO
DETECT, INVESTIGATE, APPREHEND AND CHARGE OFFENDERS
OF THE LAW SO THAT A PROPER DISPOSITION WILL
RESULT.

WITHIN THE LIMITATIONS OF HIS OFFICE, THE COUNTY
PROSECUTOR SHCOULD ASSIST AND SUPPLEMENT LOCAL LAW
ENFORCEMENT AGENCIES WHEN NECESSARY WITH PERSONNEL

AND INVESTIGATIVE EXPERTISE.

THE COUNTY PROSECUTOR SHOULD INFORM ALL LOCAL LAW.
ENFORCEMENT AGENCIES OF HIS POLICIES REGARDING
DETERMINATION OF CHARGES, DOWNGRADING OF. OFFENSES,
ADMINISTRATIVE DISMISSALS, PRE-TRIAL INTERVENTION
CRITERIA, PLEA NEGOTATION AND OTHER CASE DISPOSITIONS.

THE COUNTY PROSECUTOR SHOULD INFORM EACH LOCAL LAW
ENFORCEMENT UNIT OF THE DISPOSITION OF ALL CASES
INVOLVING THAT AGENCY

THE COUNTY PROSECUTOR SHOULD PERIODICALLY REVIEW
_AND ISSUE FORMS FOR LOCAL LAW ENFORCEMENT AGENCIES

REGARDING POLICE REPORTS, SEARCH WARRANTS, STATEMENTS
AND OTHER PRE-TRIAL CRIMINAL PROCEDURES. ' '
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3. DPOLICE LEGAL TRAINING

a.. THE" COUNTY PROSECUTOR SHOULD ENCOURAGE, COOPERATE AND
*. ASSIST IN POLICE TRAINING. HE SHOULD URGE ANNUAL
-PARTICIPATION IN APPROPRIATE POLICE'TRAINING ‘

‘b. THE COUNTY PROSECUTOR SHOULD ENCOURAGE LOOPERATD
‘ 'AND ASSIST IN REGIONAL AND STATE TRAINING OF ALL
LOCAL LAW ENFORCEMENT OFFICERS:

C. =~ THE COUNTY PROSECUTOR SHOULD PERIODICALLY FORWARD
WRITTEN INFORMATION AND GUIDELINES TO EACH LOCAL
LAW ENFORCEMENT AGENCY CONCERNING RECENT CQURT
DECISIONS, PROCEDURAL AND SUBSTANTIVE CHANGES IN
THE LAW AND POLICIES AND DIRECTIVES ISSUED BY
HIS OFFICE., THIS COQULD BE ACCOMPLISHPD BY REGULARLY
ISSUED NEWSLETTERS '

4. POLICE LIAISON OFFICER

a, THE COUNTY PROSECUTOR SHOULD DESIGNATE AM ASSISTANT
PROSECUTOR TO ACT AS A POLICE LIAISON OFFICER WITH
EACH LOCAL LAW ENFORCEMENT AGENCY. THE POLICE LIAISON
OFFICER SHALL PROVIDE LEGAL ADVICE UPON REQUEST '
AND INSURE COMMUNICATION BETWEEN THE COUNTY PROSECUTOR
AND ALL LOCAL LAW ENFORCEMENT AGENCIES.

b. ALL AFFIDAVITS PREPARED BY LOCAL POLICE OFFICERS IN
'~ SUPPORT OF APPLICATIONS FOR SEARCH WARRANTS AND
ELECTRONIC SURVEILLANCES SHALL BE REVIEWED BY THE = .
COUNTY PROSECUTOR OR THE POLICE LIAISON OFFICER PRIOR . -
TO THEIR SUBMISSION TO THE JUDICIARY FOR CONSIDERATION.

COMMENTARY

Americans have historicaily beenvambiValentfin'their‘k
attitudes toward the law enforcement Gommunity.: Citizens fightfully
expect immediate and forcef;l poliCe reSponse when‘vicﬁimized‘by~
criminal‘conducp.‘ However,Lthe police, by virtue ef #heir
aupherity; often eﬁgenderﬁfear in‘thoseewhom they‘are S
obliged to profeet;‘ individuale place,their ultimete~reliance’
on the pollce for protectlon agalnst the deepest 1n3ur1es “that

human conduct can inflict. By the same token, pollce agen01es
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‘govern the Strongest.force'society permits:to?bear upon the

~individual. The promise of law enforcement as an instrument

of publlc safety is matched only by its power to destroy.
We all recognlze that government s prlmary mission

is to pfotect against criminal attack. Thatkobllgatlon is the

~very reason for government; as the preamble to the federal

Constitution plainly says. In thisvcontext,rit would be well
to‘obeerVe that the poiice‘officer is the shield of the
community against the use of violence‘and other 1ewless acts.
He is the prinicipal and the most visible representative of
government in~combatting’criminel conduct.

It is against this backdrop that these stahdarde
have been developed. Surely, one of,the most impertant

obligations of the prosecutor is to assist the police in

performing their important public duties. The day has long

gone by,when the prosecutor could justifiably merely try cases.

[ N . .. . . ‘ .
~In a very weal sense, he is the commander of all law enforcement

resources in his county. As such, it is incumbent upon him to
insure proper allocation of enforcement resoﬁrces toward

the end that the public will be effectively protected against
criminal attack. |

New Jersey historically has recognized the unique

‘ authority the county prosecutor posseSses. Our Supreme Court

- succinctly summarized his‘powers in State v. Winne, 12 N.J. 152,

 168-169 (1953):.

: It is a- matter of common knowledge that
‘the local law enforcement authorities
from the chance man on his beat to the
chief of police and beyond him to the
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'dlrectorkof'publlc safeﬁy‘are
~ responsive to the county prosecutor s
- concept of law enforcement on palnf
- of possible indictment if they do not
cooperate with him in enforc1ng the
law. He does not stand alone. He
is in a position. to command the
cooperation of all the law enfor01ng
authorltles in the county
Since the fight agalnst crime requires unified
organization with effective leadership, it is mandatory
that the county prosecutor~have the loyalty, respect and
o : ; : ~ 17
cooperation of all supporting local law enforcement agencies.
Standard la sets forth the guiding principle pertaining to the
relations between the prosecutor and the local police. As chief
law enforcement offlcer in his jurlsdlctlon, the prosecutor
must insure proper utilization of resources. Standard 1lb
recognizes'that,the county prosecutor's legai atthority must
be accompanied by a cooperative working relationship with
all local police officers and agencies within"the,county;
Obviously, the criminal justice system can_noteoperate
euccessfully Gnless all persons, from the patrolman to the
prosecutor, function in harmony. A county association of -
all local chiefs of police and the prosecutor should
.facilitate implementatioﬁﬁofethis mutual objective. ,The

eychange of 1deas by these law enforcement leaders should

aid in resolv1ng ‘common problems. Since crime is not

ABA Standards,"The Prosecution Function,"§l.1(a); Governor's

Advisory. Committee on Juvenile and Adult Criminal Justice Standards

and Goals, §5.1, 5.4; N.J.S.A. 2A:158-1, 4 and 5; State v. Josephs,
79 N.J.Super. 411, 415 (App.Div. 1962); State v. Eisenstein, 16

N.J.Super. 8, 12-13 (App.Div. 1951), aff’'d o.b. 9 N.J. 347 (1952),—[
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of the law.

- .18

limited to mun101pal boundarles, the experlences of some may

assist others in antlclpatlng, preventlng and detecting v1olatlons
18 .

Frequently, it is assumed that a county proSecutor's.

obligations are limited solely to prosecuting violations of :

tha criminal law. However, his office requires that he review
and Suéer&ise ali phases of law enforcement within‘the cOUnty,
The public's demand for profe531onallsm, eff1c1ency and prompt
proces51ng of cases mandates effectlve leadership. The
pgosecutorvshouldAnot conceive of his role as‘llmlted’to the>‘
mére prosecution of criminal cases. It isvincumbent upbn him

to develop effective enforcement policies. Standard 2a

recognizes the prosecutor's supervisory role with regard to

19
law enforcement.

As part of his obligation to fully and fairly prosecute
violations of law, the county prosecutbr must assist and supple-
ment local law enforcemenﬁ agencies with personnel and

investigative expertise in specified cases. Electronic

surveillances and organized crime activities are but two

of many potential areas which may require the county prosecutor's
. 3 o i

These principles have been recognized by numerous law enforcement’
authorities. See Resources: Task Force Report: The Police (1967)
at 17; N.D.A.A., National Prosecution Standards, §20.L(A) and
Commentary; LaFave, Arrest: The Decision to Take a Suspect 1nto

Custody. (1965) at 515-516.

19 ' | | 5
~See ABA Standards, “"The Prosecution Function,"§2.7(a), 3.1(a);
Governor's Advisory Committee on Juvenile and Adult Criminal Justice

- Standards and Goals, §5.1, 5.4; Municipal Police Administration (1971)

at 125-126.
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20

‘assistance. Standard 2b recognizes the obligation of the

prosecutor to assist local law enforcement agencies when

possible and appropriate,

An effective means of maintaining the respect and

cooperation of all local law enforcement agencies is to “insure

their familiarity with the count§ prosecutor's policies concerning
offeﬁderS‘and offenses. Specifioally, local police agencies

should be 1nformed of the prosecutor s pollc1es pertalnlng to

the determlnatlon of charges, downgradlng of otfenses, admlnlstratlve
dlsmlssals, pre-trlal lnterventlon crlterla plea negotlatlons

and other dlSpOSlthnS. These pollc1es provide a framework

"Wlthln which local pollce officers may lntelllgently perform

21
thelr duties.

Slmllarly, local oollce officers should be routlnely
1nformed concernlng the dlSpOSltlon of cases forwarded to_
the county prosecutor's offlce Standard 2d recognlzes the

value of case "feedback™ Wthh insures that pollce rlghtfully

‘recognize their role in a unified law,enfdrcement effort.

Standard'Ze states that the county prosecutor should

~assist in the preparatlon of appropriate forms to be utlllzed

by local pollce departments Development of such forms w1ll

reflect the prosecutor 's experience with respect to the,trlalf

of crimindl cases. EStabiiShmentvof‘unifO£m:formS‘Will undoubtedly

3

obviate many problems pertaining to‘the ad@iSSibility;Of~evidence;

This standard *ecognizes the important role of»thetprOSecutor'

§3.1(a).

B T o T
' ABA Standards, "The Prosecution Function," §3.4(a) and (b); Standards

and Goals, §§8.3, 8.9, 8.10 and 9.3; Task Force Report: The Police
(1967) at 30. ' o ) ‘ I ‘ i R 7 = .
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“in thls regard. ; ]
It 1s well established that effectlve enforcement of
‘tﬁe‘criminal law necessitates gqualified policefofficers who
~have been andrcontinue to‘be properly trained. The county
prosecutor possesses the unlque ablllty to a551st in an important
phase of that tralnlng ‘by ut111z1ng quallfled members of his
staff as instructors. Prosecutors should encourage and assist
in'tne‘edncation of local police officers. -InStruotion
pertaining to Nethersey's criminal justice system, penal
statutes, judicial decisions, proper pre-trial procedures,
the organization of the countY'proseoutorfs office, NewiJersey's
rules of evidence and proper courtroom testimonykand’demeanor
should‘be highlighted by the prosecntor. ‘
| As ohief law enﬁorcement:officer in the county, the
prosecutor should encourage every local police officer to

participate annually in some phase of police training. This

‘ necessarlly includes not only new or "tralnee" police officers

22
but also career ‘police officers.

Wholly apart from formal training, police officers
must keep”abreastiofydetelopments‘and changes in the criminal law.
Indeed, it is the responsibility of the police officer to insure
'proper enforcement of the law.’ The Attornej General s office

publlshes the Criminal Justice Quarterly and the Essex County

Proseoutor-dlstrlbutes the Enforcer. Both publications are

‘extremely helpful in educating the police. Nevertheless, the

rrosecutor should isSue‘newsletters~oontaining-

ABA Standards;"The Prosecution Function," §2. 7(b),‘ -
NDAA, ‘Prosecution Standards, §§20.2(A), {(B) and Commentary; .

" Governor's Advisory Committee on Juvenile and Adult Criminal Justlcev~t

Standards and Goals, §5.3, ABA Standards,"The Prosecution Function,"
.§3.1(a). ; _ ‘
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~Standards, §20.3, 20.4 and Commentary.

information concerning recent changeskin the criminai iaw.
Since mahy laws and court decisiqnsitaké‘effect immediately,
any delay may result in police officersvuﬁknowingly engaging
in improper oxr evén unlawful activity. Hencé, it is incumbent
upon the prosecutor to insure that police officers‘in his or her
county are kndwiedgeable as to the penal‘lawé.23

The vast responsibilities of a county prosecutor
often impair his ability to communicate on a daily bééis with
local law enforcément agencies. Therefore, it is suggested that 
an assistant prosecutof be designated-aé a police liaison
officer. Such an individuaixﬁagld be responsible for providing

sound legal advice. Designation of a police liaison officer

.
N

will ensure that the county prosecutor~is consulted on important
decisions. Numerous authorities havevadVbcgted such a procedure.24
Among his responsibilities, the poiicg liaison officer
should provide assistance by reviewing and apprQVing éll affidavits
submitted by local police officers in‘support ofiappiications
for search warrants and electronic surveillances prior to -
submission to the judiciary for consideration. He should‘alég"
consider the sufficiency‘of evidence in specific casés and

review potential charges against offenders. This review

process also serves as a valuable educational tool.

23 : : : .
NDAA, Prosecution Standards, §20.2(B); Task Force Report:
The Police (1967) at 17. 24 : — T

24 ) : A ; , -~
See ABA Standards, "The Prosecution Function," §2.7(a); ABA
Standards, "The Urban Police Function," §§7.12, 7.13 and 7.14;

- Governor's Advisory Committee on ‘Juvenile and Adult Criminal

Justice Standards and Goals, §5.9, NDAA, National?Prosecution
-t —

N
eI

-37-



Eo

CHAPTER 4

RELATIONS WITH THE MEDIA

k\

1.  GENERAL STANDAKD

EACH PROSECUTCR'S 'OFFICE SHOULD ESTABLISH A PROCEDURE FOR
: THE RELEASE OF INFORMATION THAT ‘IS EXPECTED TO BE DISSEMINATED
R TO THE NEWS MEDIA, AND THAT PROCEDURE SHOULD COMPLY WITH THE
' STATEMENT OF PRINCIPLES AND GUIDELINES FOR REPORTING OF
CRIMINAL PROCEDURES PROMULGATED'BY THE NEW JERSEY SUPREME COURT.

2. DISCIPLINZRY RULES

'THE SUPREME COURT HAS ADOPTED THE FOLLOWING DISCIPLINARY
RULES GOVERNING THE PROSECUTOR'S RESPONSIBILITIES PERTAINING
TO THE MEDIA:

a. PRIOR TO THE FILING OF A COMPLAINT, ACCUSATION OR
INDICTMENT, A PROSECUTOR SHALL NOT MAKE OR PARTICIPATE
IN MAKING AN EXTRA~JUDICIAL STATEMENT THAT HE EXPECTS
TO BE DISSEMINATED BY MEANS OF PUBLIC COMMUNICATION
AND THAT DOES MORE THAN STATE WITHOUT ELABORATION:

(1) INFORMATION CONTAINED IN A PUBLIC RECORD RELATING
TO THE MATTER.

’(2) THAT THE INVESTIGATION IS IN PROGRESS,

(3) THE GENERAL SCOPE OF THE INVESTIGATION INCLUDING
‘A DESCRIPTION OF THE OFFENSE AND, 1F PERMITTED
BY THE LAW, THE IDENTITY OF THE VICTIM.

(4) A REQUEST FOR ASSISTANCE IN APPREHENDINGZ A
SUSPECT OR ASSISTANCE IN OTHER MATTERS AND
‘THE INFORMATION NECESSARY THERETO.

(5) A WARNING TO THE PUBLIC OF ANY DANGERS.

b. A PROSECUTOR SHALL NOT MAKE OR PARTICIPATE IN

— MAKING AN EXTRA-JUDICIAL STATEMENT THAT HE
EXPECTS TO BE DISSEMINATED BY MEANS OF PUBLIC
COMMUNICATION AND THAT RELATES TO: '

(1) THE‘CHARACTER, REPUTATION, OR PRIOR CRIMINAL
RECORD - (INCLUDING ARRESTS, INDICTMENTS, OR
OTHER 'CHARGES ' OF. CRIME) OF THE ACCUSED

(2) THE POSSIBILITY OF A PLEA OF GUILTY TO: THE
OFFENSE CHARGED OR TO A LESSER OFFENSE

. (3) THE EXISTENCE OR CONTENTS OF ANY CONFESSION,
‘. ADMISSION, OR STATEMENT GIVEN BY THE ACCUSED OR

SN HIS REFUSAL OR FAILURE ‘TO: MAKE A STATEMENT.
\\:\\\\\\ S 2 | . " . g k AR ‘v e
S | S
. \\“\1}\\\\:\
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(4) . THE PERFORMANCE OR’ RESULTS OF\ANV/LXAMINATIONS'

- OR TESTS OR THE RLFUSAL OR FAILURE OF: “HF ACCUSED
TO SUBMIT TO EXAMINATIONS OR TESTS

(5) 'THE IDENTITY, TESTIMONY OR‘CREDIBILITY OF A

PROSPECTIVE WITNESS.

(6) ANY OPINION AS TO THE GUILT OR INNOCENCE oF
THE ACCUSED, THE EVIDENCE, OR THE MERITS OF
THE CASE.

THESE RULES DO NOT PRECLUDE A PROSECUTOR FROM ANNOUNCING:

(1)) THE NAME, AGE, RESIDENCE, OCCUPATION, AND FAMILY
STATUS OF THE ACCUSED. R .

(2) IF THE ACCUSED HAS NOT BEEN APPREHENDED, ANY
INFORMATION NECESSARY TO AID IN HIS APPREHENSION
OR TO WARN THE PUBLIC OF ANY DANGERS HE MAY
PRESE NT.

(3) A REQUEST FOR ASSISTANCE IN OBTAINING EVIDENCE

(4) THE IDENTITY OF THE VICTIM OF  THE CRIME
" WHEN NOT PROSCRIBED BY LAW.

(5) THE FACT, TIME, AND PLACE OF ARREUT, RESISTANCL;
PURSUIT, AND USE OF WEAPONS.

(6) THE IDENTITY OF INVESTIGATING AND ARRESTING
QFFICERS OR AGENCIES AND THE LENGTH OF THE
INVESTIGATION. ‘ :

(7) AT THE TIME OF SEIZURE, A DESCRIPTION OF THE
" PHYSICAL EVIDENCE SEIZED, OTHER THAN A
CONFESSION, ADMISSION‘OR STATEMENT.

(8) THE NATURE, SUBSTANCE OR TEXT OF THE
- CHARGE. ‘

(9) QUOTATIONS FROM OR REFERENCES TO PUBLIC RECORDS
OF THE COURT 1IN THE CASE.

(10) THE SCHEDULING OR RESULT OP ANY STEP IN THE
YJUDICIAL PROCEEDINGS

(11) THAT THE ACCUSED DENIES THE CHARGES J1ADE AGAINST
' HIM. . S , » _ ik Hb' S -

’DURING THE SELECTION OF A JURY OR THE TRIAL OF A
CRIMINAL MATTER, A PROSECUTOR SHALL NOT MAKE OR

PARTICIPATE IN MAKING AN EXTRA-JUDICIAL STATEMENT
THAT HE EXPECTS TO BE DISSEMINATED BY MEANS OF -

PUBLIC COMMUNICATION AND THAT RELATES TO THE TRIAL, ..« o ¢

PARTIES, OR ISSUES IN THE TRIAL OR OTHER MATTERS

. THAT ARE REASONARLY LIKELY TO INTERFERE WITH A

FAIR TRIAL, EXCEPT THAT HE MAY.QUOTE FROM OR REFER

WITHOUT COMMENT TG PUBLIC RECORDS OF THE COURT IN THE
CASE : :

C-39- ,T_* SRR S
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‘e.  AFTER THE COMPLETION OF A TRIAL OR DISPOSITION
WITHOUT TRIAL OF A CRIMINAL MATTER AND PRIOR TO
THE IMPOSITION OF SENTENCE, A PROSECUTOR SHALL NOT
MAKE OR PARTICIPATE IN MAKING AN EXTRA-JUDICIAL
STATEMENT THAT HE EXPECTS TO BE DISSEMINATED BY
PUBLIC COMMUNICATION AND THAT IS REASONABLY
LIKELY TO AFFECT THE IMPOSITION OF SENTENCE.

3. REVIEW OF DISSEMINATED INFORMATION

THE COUNTY PROSECUTOR'S OFFICE MAY ACT AS A CLEARINGHOUSE
FOR ALL INFORMATION CONCERNING EXISTING OR POTENTIAL
INVESTIGATIONS AND PROSECUTIONS DISSEMINATED TO THE MEDIA
BY LAW ENFORCEMENT AGENCIES WITHIN ITS JURISDICTION, AND
THE COUNTY PROSECUTOR OR A DESIGNATED SENIOR ASSISTANT
PROSECUTOR SHOULD REVIEW ALL MATERIAL BEFORE IT IS
DISSEMINATED

4.  RELATIONSHTP WITH THE MEDIA
THE RELATIONSHIP BETWEEN THE PROSECUTOR'S OFFICE
AND THE MEDIA SHOULD BE OPEN AND CORDIAL, BUT THE

'REALITY OR APPEARANCE OF COLLABORATION BETWEEN THEM IS TO
BE AVOIDED.

COMMENTARY

As is often the case, one cupstitutional right will
be in tehsion with the obligation of another; This is surely
true with respect to the need of the publlc to obtain information
and the medla s quht to publish it and the obllgatlon of

‘ .25
.trial. In short

government to afford the accused a fa
a balance must be struck between the vcnﬂrated First Amendment
guarantee which 1nsures the freedom af the press and the‘qually~
cempelling constitutional obiigationsﬁhid%Trequires proteétion
of the rights of one éhargedywith criﬁim@i#éﬁgduct." T? ﬁllberty

to report on public events, properly cdhpéiﬁ%&; is d¢'-ly rooted
= : ‘ ‘ , Ly B e s A

25

State v. Allen, 73 N.J. 132 (1977),

40—
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in our cohstiﬁutional system, FSo too,vsafeguards forhthe fair
admlnlstratlon of crlmlnal 3ust1ce are enshrlned in our Blll of

‘nghts and form the very reason for government, ‘as the preamble

to the federal Cohstltutlon plalnly says. Respect for both of

these indispensable elements of our organic law‘“presente some _“, | 1
of the most difficult and dellcate problems" confrontlng our

26
criminal justice system.

i
[

A free press "lies at the very heart of our democracy L
27 ,,f R
and its preservation is essentlaluto the survival of liberty."

 Deeply ingrained ianmericaﬁfjurisprudence is the concept that
freedom of | expre5510n "is essent ial to the preservation of the
rights of every 1nd1yldual, hisylire, property and character.;,."?
Open access to informerion is,the lifeblood of democracy, for‘

it insures an informed citizenrykable to reach intelligent

decisions regarding vital public’issues. As aptly observed by

‘»i :

Mr. Justice Holmes, “the best test of truth is the power of the.
4 28

thought to,getkitself accepted’ln thewcompetltlon of the market."

Free speech and free,press assure public dialogue through which

A

- 26

' Maryland v. Baltimore Radio Show, Inc., 338 U.S. 912, 914-20
- (1950) . ; ' T T |

27

Craig v. Harney, 331 U.S. 367, 383 (1947) (Separate opinion of Mr.
Justice Murphy). ‘ : , PR : - ;

. 28

 E.g., Emerson, "Toward a General Theory of the Flrst .
Amendment," 72 Yale L. J. 877, 879, et seq. (1963), Melklejohn,
Free Speech and Its Relation to Self- Government (1948) at pp.
1-10; Meiklejohn, "The First Amendment is an Absolute,"‘ ‘
1961 Sup.Ct. Rev1ew 245, 246~ 56 :

—4]-
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~polltlcal and social changes may be made in a peaceful manner.

‘ New‘Hampshlre, 315 U.S. 568 (194).

A8 recent events have demonstrated, the constitutional guarantee

of freedom of the press is an 1mportant bulwark agalnst govern- ‘
ﬁentel abuses. Perhaps ir bears repeating that our Cohstitution |
guarantees government by the people. It:-does not, however,
necesearily insure good governmenr. ‘Built into our system is

the capacity to commit error and the ability to correct it.

Freedom of the press which encourages the free interplay of

ideas is thus essential to our democratic government.
The First Amendment interest must be balanced against
the State's constitutional obllgatlon to afford a fair trial
- 30

to an individual accused of crmmlnal conduct. No doubt, a

free press is indispensable to a free society. Further, it

29 S
Therefore, the traditional role of the press in preserving _
individual rights is to educate the people to abuses of power. ‘

. The people can rectify the abuses by altering the composition

of government, and, infrequently, by altering fundamental organic
laws. Likewise, the free press reports and evaluates confrontations
between individuals and governments. See, e.g., Time Inc. v.
Firestone, U.Ss. ; 96 S.Ct. 958, 965-66 (1976); Gerty v.
Robert Welch, Inc., 418 U.S. 323, 339-41 (1974); Rosenbloom V.
Metromedia Inc., 403 U.S, 29 (1971) (no majority opinion); Monitor
Patriot Co. v. Ray, 401 U.S. 265, 266-67 (1971); Time Inc. V.

Pape, 401 U.S. 279, 283-285 (1971); Greenbelt Cooperative Publ. Co.
v. Brewster, 398 U.S. 6, 9 (1969); st. Armant v. Thompson, 390 '
U.S. 81 (1967); curtis Publ. Co. v. Batts, 388 U.S. 130, 134

(1967) ; New York Times v. sSullivan, 376 U.S. 254, 269-78 (1964).

See also, e.g., Emerson, "Toward a General Theory," supra, 72

Yale L. J. at 907 et seq.; Frantz, "The First Amendment in. the
Balance," 71 Yale L J. 1424 (1962); Meiklejohn, Free Speech, supra,
at 21-26; 1961 su Sug.ct Rev. at 247-48. See e.g., Chaplinsky v.

30 : : ‘ S v : E
See, e.g., Brldges v. California, 314 U.S. S. 52 (1941). On the

‘publlc interest in trial publlc1ty, see, e.g., The Special

Committee on Radio, Télevision and the Administration of Justice

of the Association of the Borough of the City of New York:

Freedom of the Press and Fair Trial: Final Report with Recommendatlon
(1967) , at p. 1l (generally against direct limitation on the press),,.

~Warren and Abell, "Free Press and Fair Trial: 'The 'Gag Order'

A California Aberration," 45 S.Cal.L.Rev. 51, 74-85 (1972).

G
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has been 5aid that *{wlhat transpires in the court room is
e ey pir . .

public properﬁy."‘_* Surely, there is no "special petquisitelof

the judiciary which enables it, as distinguished from other

‘institutions of democratic government, tc suppress, edit or

, : , v 32
censor events which transpire in proceedings before it."

Freedom of the press, however, is not an end in itself. "The

scope and nature of the constitutional protection of freedom

of speech must be viewéd in that light and in that light applied."éj
.The right of the people to have a free press is a vital

_one, “buﬁféé”is the'right'to.haﬁe”a‘caim'ahd faif trial free

from outside pressures and influences."34 :EVery other right including

the right to a freeipress itself, may depend on the ability to

~obtain a judicial hearing as dispassionate and impartial

: _ ; ; 35
as the weakness in man will permit. Plainly, the independence

of judicial proceedings is no less of a means to a free society.

31 '
Craig v. Harney, supra, 331 U.S. at 374.

32

1d.
33 . , : , :
Pennekamp v. Florida, supra, 328 U.S. at 354 (concurring

~opinion of Mi. Justice Frankfurter)

34

Craig v. Harney, supra, 331 U.S. at 394-395 (diésenting

opinion of Mr. Justice Jackson).

35
T 14,
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of justice." Public safety and the security of the innocent

37 S “ o . \ T | L | 'l'r~

38

. gspecially in the administration ot the criminal law, that most

awesome aspect of government, "society needs independent courts

: ; 37
alike "depend upon wise and impartial criminal justice." "Misuse

of its machinery may undermine the safety of the State and ‘
deprive the individual of #ll that makes a free man's life
' 38 o : '
dear."” ' ‘

Our Supreme Court has thus adopted guidelines and disciplin-

'ary rules designed to alleviate the tension between the public's

right to know and the government's obligation to afford a

fair trial to the accused. Although the guidelines are not

legally binding with respect to the media, prdsecutors are
ethically 6bliged to comply. The guidelines have been embodied
in the Disciplinary Rules, DR 7-107, and failure to comply

with them may lead to ethics proéeedingskby our Supreme Court,

or alternatively, may delay a trial or jeépardize a successful - .
prosepution. | | |

Therefore it is essential that the prosecutor and his
staff be familiar with the guidelinés and exercise contrél over
fhe dissemination‘of information relating to a criminal case.
This inclﬁdes control over dissemination of infdrmation to the
media by law enforcement agencies within the county. prosecutor's
jurisdiction.ﬂ This principle requirés that tﬁe countybprosecutor
familiarize local‘éolicefagéncies wiﬁh guidelines and direct them

to:adopt pQ1icies’to‘ensﬁre compliance.

36

Pennekamp v. Florida, supra, 328 U.S. at 356 (concurring opinion
of Mr. Justice Frankfurter). ~ R

Id.

. N

44~



CHAPTER 5

PROSECUTOR S RELATIONS WITH COMPLAINANTS,
VITIMS AND WITNESSES o

‘1. CITIZENS' compLA:NTagyf‘

EACH COUNTY PROSECUTOR SHOULD HAVE A DESIGNATED ASSISTANT
PROSECUTOR TO EVALUATE CITIZEN COMPLAINTS THAT ARE FORWARDED
DIRECTLY TO HIS OFFICE

2. VI“TIM-WITNESS ASSISTANCE JUNIT

'PROSECUTORS SHOULD ESTABLISH VICTIM-WITNESS ASSISTANCE
UNITS WITHIN THEIR OFFICES TO PROVIDE FOR CONTACT WITH AND
~ASSISTANCE TO VICTIMS OF AND WITNESSES. TO CRIMES.

3. INTIMIDATION OF VICTIMé AND WITNESSES

‘PROSECUTORS SHOULD PROMPTLY AND THOROUGHLY INVESTIGATE.
CASES OF ALLEGED OR SUSPECTED INTIMIDATION OF VICTIMS OR
WITNESSES:.

4. WITNESS INTERVIEW

A PROSECUTOR SHOULD INTERVIEW ALL WITNESSES BEFORE CALLING
THEM TO GIVE TESTIMONY IN A PROCEEDING. A PROSECUTOR SHOULD,
HOWEVER, BE AWARE OF ETHICAL OR TACTICAL CONSIDERATIONS WHICH
MAY PRECLUDE OR RESTRICT THE SCOPE OF SUCH INTERVIEWS.

5.  PROPERTY RETURN

EACH PROSECUTOR'S OFFICE SHOULD ESTABLISH PROCEDURES T
FACILITATE THE PROMPT RETURN OF CONFISCATED OR RECOVERED
PROPERTY TO ITS RIGHTFUL OWNER.

COMMENTARY

‘It cannot be gainsaid thet’many significant prosecutions
are initiated basea upon complaints or infotmation received from =
privete~citizens. Although oftlmes 1nart1culately presented,:i
such comelaints are worthy of our careful scrutlny hereforey
it is. recommended that each prosecutor s offlce desxgnate an

individual to respond to c1tlzen complalnts. The lnltlal functlon;‘

of the prosecutor ass1gned w1ll be to determlne whether there

has been a v1olat10n of . the crlmlnal law upon the facts presented.
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'
1f ‘inadequate facts are presented,lindependent inVestigation
¥ o ‘

may be necessary to make thié determination. If facts are

e11c1ted which are sufflclent to warrant a crlmlnal complalnt,

then it must be determlned whether the complalnt ought to be refer—4
red to the localkpolloe%departmentq the Division of Crlmlnal Justice,
or retained for handling. As}a general rule, complaints | o
that do not deal with’punlio corruption orvother matters
more suited to investigation byvthe Prosecutorls Office or
the Division of Criminal Justioe shoula be referred to the
local police department.

~ The prosecutor handling citizen complaints shonlé
compile a list of local, state and federal agencies to which
a citizen may be referred in appropriate situations. Clearly,
referral should be in the form of a suggestlon rather than a

dlrectlve. As a general ru]e, no legal advice regardlng civil

matters should be rendered by the prosecutor.

- Witnesses and‘victims are expected to cooperate with
criminal justice agencies, but these agencies often are unable
to insure that such persons are treated with consideration.
Only a small effort is made to help minimize a person's loss
from the criminal act, or the costs incurred from partlcipation
in the apprehen51on and conviction of offenders. Viotims are
unllkely to recover damaqes dlrectly from the Criminal., Witnesses
are forced to dlsrupt personal plans, and perhaps lose pay
for the time spent whlle testlfylng or on call to testlfy
Flnally, w1tnesses are forced to walt in the courthouse for

many hours, often in dlngy and uncomfortable areas. -

h
I

In addltlon to their 1nd1v1dual problems, v1ct1ms and w1t-f

nesses also share common dlfflcultles. It should be noted that the =
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’individual who is:both & victim and a witnéss to‘thé~same;
crime ékpériences,particulérly gréat'aifficuitiES; kFirSt;
both'witnessesvahd victims may,’in rare cases, be intimidéfed
by ﬁhreats frém the defendant or défeﬁdant's friends. More
commonly they willﬁgt‘least fear that retaliation is likely.
Secondly, ﬁnlessfthe~case actually goes to trial, both the
:witness'and the victim will often have no information or‘
uﬁdersténding of whether énd héw thé‘c:imihal justice system
has dealt with the violator. Thus, their efforts to obtain
satisféctién and justice through the criminal justice process
may séemkto havé‘been a waste ofatime and energy. This problem
is commbn‘due to the fact that 75% to 90% of cases are
disposed of érior~to trial. | |

Not only does the callous treatment of victims and
witnesses result in the diséatisfaction of persoﬁs who might
hope and expect to receive some considerétion, it also decreases
the future effectiveness of the criminal justice system.
 The cooperation of the vietim and witness is often essential
to- successful prosecﬁtion. Yet, where the‘Viétim or witness
feels dissatisfied with his experience with the system, he
will be apathetic, and reluctaht_to get involved in the
_future, either as a witnéss, or ih assisting a police,
ofticer in distress. 'Sur&eys haveyrevealed the présence of
such diséleasure with the victim/witnessﬁtreatmént by the proSecﬁting‘
'attornéy; and have démoﬁstrated its natural'resultf~-‘g sérious
 problem with victims ahd Qitnesées who réfuse tqvqooperaﬁe i@
the efforts to apprehend‘and,conviCt'1aw viol§tO§s.',.‘ |
| County prosecutoré'dan do,much_to:alléyiateﬁthgsebv

problems by the establishment of a victim-witness assistance
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unit within their respective offices. These units would provide -

“support to victims and witnesses of crimes. The responsibilities

of the unit would includes: : E ' IR , ‘

a. Notification of’victimsjahd witnesses as to actions
in the case-in which they were associated, |
b. Investigatihg and‘prosecuting cases of alleggd or 
suspected intimidation ovaitnesses or victims,
c. Presentatioh to victims and witnesses of orientation
materials, and'

d. SuperviSion Qf'victims' and witnesses' waiting areas.
In addition, the unit may'perform various other functions, such
as referral Qf victims in need ofAsocial éervices to appropriate
agencies, including the Violent Crimes Compensation Board. Also,

the unit may provide both victims and witnesses with

'apprOpriate information concerning such subjects as property

~ return. iy . | ‘

Ideally, the unit should be responsible for notifying

each victim of a crime of any significant event pertaining to

the‘cfiminal,proceedings. Information which may be transmitted

to the victim might include:
a. ' Acceptance or reﬁection of a case by Prosecutor's

Office screening unit;

L.  The return of an;indictmént;
‘e, Approval or denial of pre-trial release for the suspect;
d. Pre-trial disposition of the case through diversion,

racceptanCe'of a plea (reduced or as‘charged), or
dismissal;; -

-.e;‘r Tnitial scheduling of case for trial and any later

. \
- ~’x'
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rescheduling, and

£. ReSult.offtrial, and sentence imposed, 1f applicable,
Where the prosecuting attorney determines that the case should not
be prosecuted,‘that charges should be‘reduced, that the detendant
" should be diverted, or.that a reduced charge or sentence should
be agreed to, appropriate information ought to be related to the
victim and/or complaining witness. In addition, a mechanism
should be provided by which victims and;Witnesses can requeSt
further clarification, including personal interviews with a
member of the prosecutor s offlce.

The unit should also be respon31ble ‘for providing
orientation for victims and witnesses regardingucourt procedures.
In short these 1nd1v1duals should be fully advised as to what
they mlght reasonably expect to confront This orientation
would be in addition- to the prosecutor s pre-trial conference
with his witnesses. We have provided a model letter which might
be utilized for this purpose. !

You, are a witness in a forthcoming criminal
trial and have a very important function. A jury
is charged with making a correct and wise decision,
and it must have all of the evidence put before 1t
truthfully.

You are already familiar with the requlrement
that you take an oath in court to tell the truth.
However, even while telling the truth, the .
jury may doubt you if your testimony is halting,
stumbling or hesitant. A confident and straight-
forward presentation makes the jury have more
faith in your testimony. Your contribution to

a just result will be enhanced by gJVlng your
testimony in this way

: In order to assist you, we have pr pared a
- list of time-proven hints and aids which, if followed,
will make your testimony as’effectrye;as p0351b1e.
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As a witness in a criminal case;, try to
think about your testimony before the
trial. Close your eyes and try to re-
create the situation =-- picture the scene,
the objects, the people, the distances
and what occurred

Although you should thlnk about your
testimony before trial, do not memorize
what you are going to say. The jury
may think a witness is lying if his
testimony seems too "pat" or memorized.

If you have any gquestions about your
testimony, make sure that you ask the
Assistant Prosecutor before you appear
in court.

Wear clean clothes in court. Dress
neatly and conservatively.

Donotechewkgum while appearing in court.

Stand up straight when taking the oath. Pay

~attention to the oath and say I do" clearly.

Be serious at all times. Avoid laughing

~and talking about the case in the halls,

restrooms or any place in the courthouse.
You never know when a juror may be in a
position to see or hear you.

When you are testifying, talk to the
members ot the jury. Look at them most
of the time and speak to them frankly
and openly as you would to any friend or
neighbor. Do not cover your mouth

- with your hand. Speak clearly and

loudly enough so that the farthest
juror can hear you easily.

Listen carefully to the guestions
asked of you. Make sure you understand
a question before you attempt to answer
it; have it repeated if necessary.

Make sure you give thoughtful,

considered answers; do not give snap
answers without thinking. You are
permitted a reasonable time to pause and
consider your response to a question.
However, you should not have to take

so much time to answer each question that
the jury would thlnk you were making up
an answer.
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10.

ll ‘: r.
.. asked, and then stop until another guestion

12.

13.

14.

15.

1s6.

17.

18.

Explain your answers lf neceSSary. If :
a guestion cannot be truthfully or completely

answered with a "yes" or "no," you have a

rlght to explaln the answer.

Answer directly and 51mply only the question
is asked. - You should answer a question in
your own words, but do not volunteer informa-
tlon not acfually asked.

If an answer you give is wrong, correct it
immediately. If an answer you give is
unclear, clarify it immediately.

The court and jﬁry only want facts, not

~hearsay or your conclusions or opinions.

You usually cannot testify about what
someone else told you. Generally, limit
your testimony to what you personally saw,
said or dld ‘

In response to a question, do not say, "That's
all of the conversation," or "Nothlng else
happened." Instead say "That's all I recall,
or "that's all I .remember happening." . It may
be that after more thought or after another
gquestion you will remember something important.

Be polite always, especially to the other attorney.
Do not be overbearing or too self-confident.

This will lose you the respect of the judge

and jury.

You are sworn to tell the truth. Tell it.

Do not try to judge whether your answer

will help or hurt your side. Just answer the
questions to the best of your recollection.

Don't try to answer a question by trying to
remember what you said in a prior statement.
When a question is asked, try to visualize
what you actually saw, said and did and answer
from that. : '

lee positive, definite answers when at all
possible. Avoid saying "I think," "I believe,"
or "In my opinion." - If you do not know the
answer to a question, say so; do not make up
an answer, exaggerate or guess. You can be
positive about the important things that you.
naturally would remember.‘ If asked about
little details that you do not remember, it is

" best to say that you do not remember. If the.

question is about speeds, distances or time,
and your answer is only an estimate, be sure
that you say that it is only an estimate.
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19.

20.

21.

22,

23..

24,

25.

“objection. Do not try to "sneak" your answer 1n.

Stop instantly. when 'the judge interrupts N
you, or when the other attorney makes an \\“%g

Do not expect help from the Assistant Brosecutor
or the judge in answering a question. If the
question is improper, the Assistant Prosecutor
will object. If the judge then says to answer
it, do so. If there is no objection to a.
qguestion, you must answer' it whether you wish

to or not. So do not ask the judge whether you
should answer.

Do not "hedge" or argue with the otherfattorney.

Do not nod your head for a‘"yes",or *no"
answer., Speak out clearly, because both the
jury and the court reporter must hear.

Do not lose your temper while testifying.
Being on the witness stand is tiring, and ,
being tired may cause you to become cross, - fo
nervous or angry. You may also tend to '

- give careless answers or be willing to say

anything in order to get off the witness
stand. If you start to feel these symptoms,
try to overcome them.  Remember that some
attorneys on cross-examination may try to

. wear you out until you lose your temper

and say things that are incorrect or that
will hurt you or your testimony. Don't let
this happen. -

When you leave the witness stand after
testifying, try to look confident, not unhappy.

There are several quéstions that are known
as "trick" questions. If you answer them
the way the other attorney hopes you will,

‘he can make your answer sound bad to the

jury. Here is one of the most common:

Have you talked to anybody about
this case?" 'If you say "No," the jury
knows that is not ‘correct because good
lawyers always talk to a witness
before they testify. If you say "Yes,"
© the lawyer may try to infer that
. 'you were told what to say. The best
thing to do is to say very frankly
that you have talked to whomever you
have -- police, lawyer, etc. =-- and
that you were just asked what the facts
were. All you do is tell the truth.
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. 26. Try not to be nervohs.f There is norhlng
- . to fear if you are telling the truth as : PR R
you honestly remember 1t : : o

©27. Go back~now:and‘reread these\Suggestions
so that you will have them firmly in
: ‘ , ~ your mind. ' We hope that thej will help.
e . % They are not to be memorized: Please
et ask about anything you do not understand.
You will find there is really no reason
why you should be nervous while
testifying. You will find there is really
no reason why yéu should be unduly nervous
while testifying.

“The victim-witness unit alsb should be responsible_
for‘developing.procedures tovlimit the,necessity of‘multipleﬂ
appearances by'victims'andrwitnesses at trial or pre-trial
hearings. Victims and witnesses ought to be notified as
soon as poSsible of*ﬁny‘required‘apbearance. Subpoenas
should to the greatesl extent p0551b1e be drawn so as to
accurately reflect,th? approx1mate date and time of their ’ | {35”
appearance.’ Proceégg;s muet;also be developed to insure
that victims and witnesses can be reached on short notice

“on the day that their testimony is actually required, thus

mlnllelng unnecessary waiting. :
cd

ol

The v1ct1m~w1tness unit should insure that w1tnesses
and victims are prov1ded with a comfortable and secure -,‘.’ fJ
waiting room for use when their presence at trial'ls not.
required. Separate areas sheuld be'set aside‘forlproseCution .
and‘defense witnesses. “ |

Reaeonable'efforts should be,nndertaken to aesist >
witnesses and victime, Witnesses enceunteringediffieniries.in

eeeuringyreleese fromvwork.invorﬁer tb'testify‘ehouidrbé‘encgpfaged
to advise the Prosecutor's OffiCe. “In snch‘qaées £he Prqsegutor'g a e
"Office.should eontacr>the'emp10yer directly tb yrge that the ‘
employee not be Penalized,r‘ T L

[
P
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~develop its own evidentiary procedures. It is recommended that

‘38

Finally, vrctlms of v1olent crlmes or their ﬂependents

should be specrflcally informed of thelr rlght to seek compensatlon

3 _
under the Criminal Injuries Compensation Act.  That statute : ‘

prov1des for compensatlon where personal 1njury or death results

from an attempt to prevent che commission of a crime or to’ arrest

a suspected criminal or in aiding or attempting to aid a
police officer in doing 0. - The act is also appliceble where
personal injury or deatﬁ results‘from the eommiseionvor attempt
to commit an assault constitﬁting a high misdemeanor; mayhem;

3
i

threats to do bodily harm; lewd, indecent, or obscene acts;

indecent aets with children; kidnapping; murder; manslaughter;

rape; or any other crime involviné violence. "It is recommendedk
that each office. prepare and utlllze a form letter adv151ng the
victim of his rights under the Act

A primary duty of criminal justiceﬁagencies is to ; .
insure the prompt return of recovered property to its rightful | .
ownerr While it is true that some evidence must, of necessity,

be retained during the trial and appellate stages, much can be

returned at an earlier date. Certainly, there is no excuse for

failing to return the property after the trial and appeal

processes have’been ¢oncluded.

Problems pertaining to the retention.ahd disposal of
evidence are in many instances peculiar‘to each couﬁty prosecutor's
office; Therefore, this subject may not be amenable to uniform

guidelines. NeVertheleSs, each Prosecutor's Office should

Sy
B

in'developing these procedures the prosecutor should analyze

existing rules for property return. Procedures should be designed ' ’

N.J.S.A. 52:4B-1 et seq.
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to expedlte property'return. These proﬁedurés sﬁoﬁld include
better contro1 and record keeping, not 1fication to agencies
having custody of property with regard to its disposal and the
use of photographic réproduction of property ét trial in lieu
of the item itSelf. Present case law supports fheAuse of
photogfaphs as evidence iﬁ stolen property cases. However, the
prosecutor must lay a sufficient foundation to‘esﬁablish that
the photographs accurately depict the sunject property at a
time relevant to the issues involved in the prosecutlon.39
Testimony from an investigating officer who was present when
the photographs were taken is usually suff1c1ent 20 admit them
into evidence.40 Where serial numbers or other identifying
marks are present, it is wise to photograph them. Failure to
do so will not necessarily preclude less descriptive photographs
from being admitted }nto evidence, but it may cause their
exclusion on "best evidence rule" grounds where articles can
only be identified through the use of identifying marks or
numbers.41

An additional caveat should be noted in the area of

criminal discovery. 1In addition to a post-indictment right to

examine relevant material in the State's possession under R. 3:13-3,

39
State v. Polito, 146 N.J.Super. 552, 558 (App.Div. 1977).

40

State v. Murphy, 85 N.J.Super. 391, 398-399 (App.Div. 1964), aff'd

45 N.J J. 36 (1965).
41

Id. But see State in the Interest of A.C., 115 N.J.Super.
77, 81 (App.Div. 1971). - ,
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"r.eturning the property to its rightful owner. Defendant must EER ‘

'a defendant has a pre~indictment right to inspect stolen property

he is alleged to have unlawfully possessed prior to the State's

give notice to the prosecutor of his desire to inspect the

property and a general request is sufficient. Once the State has

k'been_put on notice, it is the affirmative duty of the prosecutor

to comply with the request within a reasonable time. A failure

to honor the reguest may lead to suppression of both the

primary evidence and secondary evidence relating to it.

313 o '
- State v. Polito, supra, at 556.
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PART III

CASE MANAGEMENT PROCEDURES



CHAPTER 6

CASE ~SCREENING AND ADMINISTRATIVE DISPOSITIONS

PROSECUTORS SHOULD ESTABLISH A SCREENING PROCEDURE IN WHICH

‘AN ATTORNEY REVIEWS THE COMPLAINT AND .SUPPORTING POLICE

REPORTS OF EVERY CASE WHICH IS REFERRED TO THE PROSECUTOR'S
OFFICE IMMEDIATELY UPON RECEIPT OF SUCH DOCUMENTS. PROSE-
CUTORS SHOULD DETERMINE WHETHER THE COMPLAINT OUGHT TO

. 'BE REFERRED TO THE GRAND JURY, RECOMMENDED FOR DIVERSION,

DOWNGRADED AND - RETURNED TO MUNICIPAL COURT FOR TRIAL,
ADMINISTRATIVELY DISMISSED, OR REFERRED FOR- OTHER NON-
CRIMINAL DISPOSITION.

CRIMINAL PROCEEDINGS SHOULD BE TERMINATED IF THERE IS NOT
A REASONABLE LIKELIHOOD THAT THE ADMISSIBLE EVIDENCE WOULD

BE SUFFICIENT TO OBTAIN A 'CONVICTION AND SUSTAIN IT ON
APPEAL.

:CRIMINAL PROCEEDINGS SHOULD BE TERMINATED WHEN SOCIETY

WOULD BENEFIT MORE BY VIRTUE OF ANOTHER FORM OF DISPOSITION.
AMONG THE FACTORS WHICH A PROSECUTOR MAY PROPERLY CONSIDER
IN EXERCISING HIS DISCRETION ARE:

a. THE PROSECUTOR'S REASONABLE DOUBT THAT THE
ACCUSED IS IN FACT GUILTY,

b. THE INSUFFICIENCY OF ADMISSIBLE EVIDENCE TO
SUPPORT A PRIMA FACIE CASE,

c. | THE SERICUSNESS OF THE OFFENSE,

d. THE EXTENT OF HARM CAUSED BY THE OFFENSE,

e. ’THE POSSIBLE DETERRENT VALUE.OE PROSECUTION,

~£.. THE EXCESSIVE COST OF PROSECUTION IN RELATION

-~ TO THE SERIOUSNESS OF THE OFFENSE;

g. THE VALUE OF FURTHER PROCEEDINGS IN FOSTERING
THE COMMUNITY'S SENSE OF CONFIDENCE IN THE
CRIMINAL JUSTICE SYSTEM,

h.  THE ATTITUDE OF THE VICTIM,

i. THE POSSIBLE IMPROPER MOTIVES OF THE COMPLAINANT,

j. ANY DANGER TO THE VICTIM OR TO OTHERS WHICH

MIGHT ARISE IF THE CASE IS ADMINISTRATIVELY
DISMISSED;

7



THE RELUCTANCE OF THE VICTIM OR OTHERS
TO TESTIFY,‘ o '

THE ATTITUDE OF THE DEFENDANT,
THE DEFENDANT'S PAST CRIMINAL CONDUCT,

COOPERATION OF THE ACCJSED IN THE APPREHENSION
OR CONVICTION OF OTHERS,

THE IMPACT OF FURTHER PROCEEDINGS UPON THE
DEFENDANT AND THOSE CLOSE TO HIM, ESPECIALLY
THE LIKELIHOOD AND SERIOUSNESS OF FINANCIAL
HARDSHIP OR FAMILY DISRUPTION,

THE AVAILABILITY OF ALTERNATIVES INCLUDING
DIVERSION AND CONDITIONAL DISCHARGE,

ANY PROVISIONS FOR RESTITUTION,
ANY MITIGATING CIRCUMSTANCES

THE AVAILABILITY AND LIKELIHOOD OF PROSECUTION

- BY ANOTHER JURISDICTION

THE PROLONGED NON- ENFORCEMENT OF A STATUTE WITH
COMMUNITY ACQUIESCENCE,

THE DISPROPORTION OF THE AUTHORIZED PUNISHMENT
IN RELATION TO THE PARTICULAR OFFENSE,

THE AGE OF THE CASE,

DEFENDANT'S CONDUCT WAS WITHIN CUSTOMARY LICENSE
OF TOLERANCE, NEITHER EXPRESSLY NEGATED BY THE
PERSON WHOSE INTEREST WAS INFRINGED NOR INCONSIS-
TENT WITH THE PURPOQE OF THE LAW DEFINING THE
OFFENSE,

DEFENDANT'S CONDUCT DID NOT ACTUALLY CAUSE OR
THREATEN THE HARM OR EVIL SOUGHT TO BE PREVENTED
BY THE LAW DEFINING THE®' OFFENSE OR DID SO ONLY"

TO AN EXTENT TOO TRIVIAL TO WARRANT THE CONDEMNA-
TION OF CONVICTION, OR:

DEFENDANT'SCCONDUCT PRESENTS SUCH OTHER EXTENUA~-
TIONS THAT IT CANNOT REASONABLY BE REGARDED AS
ENVISAGED BY THE LEGISLATURE IN FORBIDDING THE

‘OFFENSE

WRITTEN GUIDELINES SHOULD EE FORMULATED BY EACH PROSECUTOR

" TO STRUCTUHE THE EXERCISE GF PROSECUTORIAL DISCRETION .
AND IDENTIFY SPECIFIC FACTORS TO BE CONSIDERED IN SCREENING
DECISIONS.

-
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I
f

WHERE PRACTICABLE,' AN ASSISTANT PROSECUTOR SHOULD

BE PRESENT IN MUNICIPAL COURT AT PROBABLE. CAUSE
HEARINGS, SINCE THE SCREENING DECISION SHOULD BE

MADE AT THE EARLIEST POSSJBLE POINT IN TIME AND o 2
OBSERVATION OF WITNESSES XT THE PROBABLE CAUSE - :
HEARING CAN BE VALUABLE IN THIS REGARD. . INITIALLY,
ARRANGEMENTS SHOULD BE MADE TO APPEAR IN THOSE
MUNICIPAL COURTS GENERATING THE LARGEST NUMBER- OF
INDICTABLE COMPLAINTS UNTIL CIRCUMSTANCES ALLOW
APPEARANCE AT ALL PROBABLE CAUSE HEARINGS. ASSISTANT
PROSECUTORS APPEARING IN MUNICIPAL COURT MUST SECURE

- ALL OF THE WRITTEN REPORTS REQUIRED PRIOR TO THE

SCHEDULED DATE OF THE PROBABLE CAUSE HEARING.

AFTER THE PROBABLE CAUSE STAGE, ONCE A DECISION HAS

-BEEN MADE THAT NO FURTHER ACTION SHOULD BE.  TAKEN AND

THAT A CRIMINAL PROSECUTION SHOULD BE TERMINATED,

A MEMORANDUM SHOULD BE PREPARED RECITING THE FACTS

AND EXPLAINING THE REASONS SUPPORTING SUCH A CONCLUSION.
THE MEMORANDUM SHOULD THEN BE FORWARDED TO THE
PROSECUTOR OR HIS DESIGNEE FOR FURTHER REVIEW. IF

THE PROSECUTOR OR HIS DESIGNEE APPROVES THE RECOMMENDA-
TION TO ADMINISTRATIVELY TERMINATE PROSECUTION, HE SHOULD
ENDORSE THE MEMORANDUM AND INSURE THAT IT IS PLACED

IN THE FILE. 1IN THE SITUATION WHERE A COMPLAINT HAS
BEEN FILED, THE PROSECUTOR, IN ADDITION TO A MEMORANDUM
TO THE FILE, SHOULD: (1) NOTIFY THE ASSIGNMENT JUDGE,
AND (2) ADVISE THE ATTORNEY FOR THE G FENDANT OR

- 'THE DEFENDANT IF HE DOES NOT HAVE COtHSEL. SEE R. 3:25-1.
ONCE NOTIFICATION HAS BEEN MADE, ACTION CAN BE TAKEN WITH
REFERENCE TO THE RELEASE OF THE DEFENDANT IF INCARCERATED

AND THE RETURN OF BAIL MONIES IF POSTED. IF THE

- PROSECUTOR OR HIS DESIGNEE DISAPPROVES OF THE RECOMMENDA-

TION, HE SHOULD SO ADVISE THE ASSISTANT PROSECUTOR
HANDLING THE MATTER. THE CASE SHOULD THEN RECEIVE
APPROPRIATE ACTICON TO INSURE EXPEDITIOUS DISPOSITION.

IF THE PROSECUTOR ADMINISTRATIVELY DISMISSES A COMPLAINT,
NOTIFICATION SHOULD GENERALLY BE GIVEN TO THE COMPLAINANT
OR VICTIM -AND' THE POLICE.

"WHEN INDICTABLE CHARGES PENDING AGAINST DEFENDANTS IN.

PRETRIAL CONFINEMENT ARE DOWNGRADED, THE DISORDERLY

PERSONS OFFENSES RESULTING MAY BE LITIGATED IN THE

SUPERIOR COURT, WHERE POSSIBLE, IN ORDER TO EXPEDITE
THE FINAL DISPOSITION : '

“,APPLICATION SHOULD BE MADE TO THE COURT TO DISMISS

INDICTMENTS WHICH, UPON REVIEW, ARE NO LONGER PROSECUTABLE
OR ARE INCONSISTENT WITH THE POLICIES IN FORCE FOR ACCEPTING
A CASE FOR PROSECUTION. REVIEW OF ALL INDICTMENTS
(INCEUDING INACTIVE CASES) ON FILE FOR 12 MONTHS OR MORE

~ SHOULD BE CONDUCTED AT LEAST ANNUALLY.
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10. ECONOMICAL UTILIZATION OF PROSECUTORIAL*AND JUDICIAL
'~ RESOURCES DICTATES THAT ALL POSSIBLE CHARGES BE DISPOSED
OF IN A SINGLE COURT TRANSACTION. ACCORDINGLY, WHEN
FEASIBLE, CHARGES PENDING AGAINST THE DEFENDANT IN -
.MUNICIPALITIES WITHIN THE COUNTY AND IN OTHER COUNTIES
WITHIN THE STATE SHOULD BE DISPOSED OF IN A SINGLE
RETRACTION HEARING. 'See R. 3:25-1; R. 3:25A-1,

COMMENTARY

Screening referS‘to‘the etructured'decision~making
process by which a prosecutor determlnes to discontinue all
further prosecution against the defendant, or alternatlvely
kdecrdes to embark upon a course of crlmlnalnprosecutlon.or
M"voluntary" diversion, The screening procese is the;prosecﬁtor‘s
primary toelvfor determining whethervor not a particular
defendant should be indicted and if not, what is the appropriate
‘ alternative. Alternatives range from return to the municipal
court for trial, dlver31on, referral to other agencies, and
dismissal.42 )

The first standard requires that the screening
decision be made by an attorney. The complexity of the decision-
making process and the ease with which improper considerations‘

can insinuate themselves into the screening decisions require

that the person charged with that decision be fully and profess1onallyvl

trained. A screenlng attorney can benefit from the services of
a paralegal assistant. Nevertheless, an attorney is subject
to the disciplinary rules of the legal profession and is. equipped

::-:“' .

42 ‘ Vel
The Prosecutor's Charging Decision: A Policy Perspective, by
Joan E. Jacoby (National Institute of Law Enforcement and Crlmlnal
Justlce, Law Enforcement Assistance Admlnlstratlon, U.S. Department
of Justice, 1977); Pre-Trial Screening in Perspective,- by Joan E.
Jacoby {(National Institute of Law Enforcement and Criminal Justice,
_ Law Enforcement. A551stance Admlnlstratlon, u. S Department of
Justlce, 1976) ' : S - , wﬂ'»
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‘as soon as possible. : . ‘

43

ﬁdhd Goals Report, Courts (1973), Standard 1.1, p. 20ff.

with an inte llectual overview of the'crimiﬁal-jﬁstice‘sysﬁem., We.

haﬁe thus concluded that an assistant prosecutor must'be‘responsible

- for this decision under the supervision of the county prosecutor. .

Timing of the scfeening_dedision'is also importént. The earliest’
opportunity atkwhich an effective screeningkdecieioﬁ Caﬁ be made
is when the screening prosecutor is in possession of the,CDR 1

or CDR 2 form, as well as the written police reporfs and

statements of the witnesses. If the case is to be returned to

, municipal court, the sooner that transfer is compleied,.the

more effective will be the resulting disposition.
Standerd 2 requires that a-realistic assessment
of the viability ofbthe case be made at the eaflieet time.
If the;prosecutor cannot expect to secure a convictionyandfto

sustain it on appeal, then it is a waste of resources to pursue

the matter. 1In these instances, prosecutidn should. be terminated

Standard 3 introduces guiding principles which may

inéicategtermination of a prosecution in spite of the fact

‘that a conviction could be obtained. This list is not
‘intended to be exhaustive. It merely attempts to recagnize

s that the screening decision is affected by a complex interplay

of factors which are social and governmental in nature, yet
o ; 43
critical to the conscientious screening decision.

‘Inv1975,-thé Attorney General issued a comprehensive

"~ opinion setting forth-the«prosecutor'svrole with respect to tﬁe

The reader can find an excellent dlscu551on of these factors :
the National Advisory Commission on Criminal Justice Standards ‘

S

e
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‘ dlsp051t1on of crlmlnal cases. - 1In esSence; the~Att0rney-General

concluded that prosecutors were authorlzed to admlnlstratlvely

‘dlsmlss_crlmlnal prosecutlons wit hout presentxng such matters to

the»grand‘jury. The Attorney General suggested that the County
Prosecutors ASSOC1at10n develop unlform standards to gulde 1ts

members in the exerc1se of their dlscretlon. Pursuant to that

~suggestlon, guldellnes were promulgated and publlshed in the

45
Criminal Justice Quarter;y. ~ Further, uniform procedures

were developed pertalnlng to the maintenance of records and the

.notification of parties having an interest in such administrative

dlSpOSltlons.' Flnally, R. 3‘25—1 was-subsequently‘altered

to requlre the prosecutor to nDtlfy the a551gnment judge with
respect to criminal complalnts which have been admlnlstratlvely
dismissed A

Certain basic pr1nc1ples should be empha51zed in

kdeflnlng the parameters oi prosecutorlal dlscretlon. Of course,

2%

“the prlmary duty of a prosecutor is to prosecute crlmlnal

offenders. However, the prosecutor s respon51b111t1es are

far-ranging and thus it is incumbent upon hlm "to see that
46 e

justice is done." Prosecutorial authorltles are bound to

exercise discretion based uppn their "judgment and conscience ...
: o ’ o 47 BRI
in accordance with established principles of law." The

45

44 : . ;
Attorney General's Opinion»NOa 11.

See 4 Crim. J. Q. 107 (1977).
46 |

Canons of Profeséional Ethics, Canoh 5.

47

State v. La Vien) 44 N.J. 323, 327 (1965).
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‘concept of prosecutorial discretion implies conscientious

judgmeﬁt, not arbitrary action. Obviously, personal gain

or favoritism are to play no part in decision-making. A

A
NN

prosecutor's réhge of choices, not unlike those within the

judicial domain, depends upon the particular circumstances

of each case. Amoﬁg‘the factors to be considered ih’the
sdreenihg proéess are those listed‘in Standérd 3.

Standard 4 requires each prosescutor to‘dévelOp’his
own writﬁen guidelines for écreening, which are more concrete
and specific than‘?hose ado?ted in>natioﬁal and'siatewide
standards.: 'These‘guidelines should contain an anal&sis of
the fagtors whié£ ought to bevconsidéred in:the,éharging

decision., The local screening manual can also serve as an

‘educational device for attorneys newly assigned to the screeningv

unit, and should promote uniformity of deqision—making among

the various assistant prosecutors. The guidelines should contain ' .

an express explanation that they are intended to serve as
general rules. There will be many exceptions, and the guidelines
themselves are subject to frequent review and change.

The development of written standards on both the

statewide and local leVels.isessential to the proper

functioning of the Prosecutor's office. As indicated in the

NAC Standards, Courts, Commentary on Standard 1.2, at p. 26,

'the written standards are related to the checks and balances

system inherent in our form .of government.

If the suggestions concerning the
administrative regularity of the screening
decision contained in these standards
are implemented, they will provide better
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protection against improper
exercise of screening discretion
. than could be provided by the more
traditional remedy of judicial
. review. Therefore, the Commission
favors insulating the prosecutor's
decision from judicial scrutiny,
but only on the premise that detailed
guidelines will be formulated by
the prosecutor and their evenhanded
application policed within his office.
Failure to develop such standards will result in unnecessary
judicial intrusion into the screening decision.

The New Jersey decentralized municipal court system
does not promote the appearance of assistant prosecutors at
probable cause hearings. In spite of the difficulties created
by the local judicial structure, county prosecutors should
embark upon a program of appearing at probable cause hearings.
At the appearance, the assistant prosecutor charged with
making the screening decision will have an opportunity to
personally communicate with key witnesses. Thus, he will
be in a better position to make a sound screening decision.

It is not satisfactory, however, to substitute this

personal contact for the written police reports and statements
of witnesses which are normally the foundation of a screening .
decision. Standard 5 assumes that the prosecutor will have
obtained such material in advance of the probable cause hearing,
and his appearance will be only after full documentation has
been received. It can be expected that some police agencies

will experience difficulties in submitting the required documenta-

tion in a timely manner. These problems must be overcome.
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~lines. It is appropriate for personnel engaged in the screening

 The regionalization of municipal courts may be required before
) . - AT

e

o \\\X/

county prosecutors' offices will be able to insure appeérance at all

probable cause hearings. Nevertheless, much can be accomplished ‘

by selection of key municipal courts for initiétidn of this
program.‘ | |

Standard 6 reguires a written étatement as to the
reasons fér terminating prosecution. It also suggests that thé
interested parties might be informed'ofpthe prosecutor's
deéision to withhold prosecution in a particulai case.

~Standard 8 recognizes the need for speedy processing

- of cases. Often a reduction of an indictabie chargevto a

disorderly persons offense will result in the entry of a-guilty
plea by the accused. Little is gained by transferring

paperwork in such cases to the municipal court for the schednling

of such a hearing. Since the county prosecutor's office will

have prepared the case and consulted with the defense attorney,

if any, the case may often be brought to conclusion by prompt’

appearance at the county level before a trial judge for plea

and sentence. If, in a particular caée,'tbevmatter could be

proceséed more‘promptly in.municipal court, that fbrum should
be utilized. 1In certain instances, an actual trial on the meritsp»
on a disorde;ly‘perSOhs charge may be appropfiaté in the Sﬁperiof
Coﬂrtiwitﬁ the trial judge sitting aé a judge of the municipal
court. | ;

_Standard‘lO attémpts to dealbwith the fragmentation
which occurs ‘when the behavior of a singie offender transgresses

a maltiplicity of penal statutes and croSses‘jUrisdictional

. v .
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;process‘tovihventcry’the/Charges which are_pendingkagainét

a partiCular-défehdaﬁt. Often,'thié inforhatibh‘céﬁvbe‘
‘extracted from police reporfs which‘have been subﬁitted,

as well as the defendant's criminal history record. _Although_
such a;prdcess will involve greater expeﬁditure of manéﬁburs

‘at t@g’screening stage, the net result will be a redubtion’in the
totailamOUnt of proéecutbrial, police and judicial man-hOUré
fde&oted to the final resolution of the case._‘We are, after all,
dealing with the behavior of a single individual and often all
the charges relate to a éingle, underlying propensity!of ﬁhe
defendant. The disposition will be made more meaningful to

the defendant ahd;benéficial to society if it can

be focused in a single court transaction. See R. 3:25A-1.

o

—67-

~ad



CHAPTER 7

\\ PRE-TRIAL INTERVENTION

PROSECUTORS SHQULD REVIEW PRETRIAL DIVERSION APPLICATIONS

- IN ACCORDANCE WITH UNIFORM STANDARDS.

THE FOLLOWING FACTORS SHOULD BE WEIGHED BY THE PROSECUTOR
IN REVIEWING PTI APPLICATIONS:

~a. THE NATURE OF THE OFFENSE;

b. THE FACTS OF THE CASE; |
c.  THE MOTIVATION AND AGE OF THE DEFENDANT;
d. THE DESIRE OF THE VICTIM TO FOREGO PROSECUTION;

e.  THE EXISTENCE OF PERSONAL PROBLEMS, CHARACTER
TRAITS, ETC., WHICH MAY BE RELATED TO THE DEFENDANT'S
CRIME AND FOR WHICH SERVICES ARE UNAVAILABLE WITHIN
THE CRIMINAL JUSTICE SYSTEM, OR WHICH MAY BE PROVIDED
MORE EFFECTIVELY OUTSIDE THE SYSTEM, AND THE PROBABILITY
THAT THE CAUSES OF CRIMINAL BEHAVIOR CAN BE CON-
TROLLED BY PROPER INTERVENTION;:

£. THE LIXKELIHOOD THAT THE DEFENDANT'S CRIME IS RELATED
TO A CONDITION OR SITUATION, SUCH AS UNEMPLOYMENT
OR FAMILY PROBLEMS, THAT WOULD BE CONDUCIVE TO »
CHANGE THROUGH HIS PARTICIPATION IN THE DIVERSION
PROGRAM;

g- THE NEEDS AND INTERESTS OF THE VICTIM AND SOCIETY; -

h. THE EXTENT TO WHICH THE DEFENDANT'S CRIME DOES |
NOT CONSTITUTE PART OF A CONTINUING PATTERN OF B
ANTI-SQCIAL BEHAVIOR. 2

i. THE EXTENT TO WHICH THE DEFENDANT DOES NOT PPESENT -
A SUBSTANTIAL DANGER TO OTHERS; b i
J. THE DEFENDANT S CRIME IS‘NOT OF AN ASSAULTIVE
OR VIOLENT NATURE, WHETHER IN THE CRIMINAIL ACT
ITSELF OR IN THE POSSIBLE INJURIOUS CONS“QUENCES
OF SUCH CRIMINAL ACT,

k.- THE LIKELIHOOD THAT THE ARREST HAS HAD SUCH A
SERIOQUS EFFECT ON THE DEFENDANT THAT IT WOULD
SERVE AS THE DESIRED DETERRENT AGAINST REPETITIVE
CRIMINAL BEHAVIOR;
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1. THE PROSECUTION WOULD EXACERBATE THE SOCIAL
PROBLEM THAT LED TO THE DEFENDANT'S CRIMINAL
 ACT; .

m. THE HISTORY OF THE USE OF PHYSICAL VIOLENCE
TOWARD OTHERS,

It. ANY’INVOLVEMENT WITH ORGANIZED CRIME,

0. THE CRIME IS OF{%UCH A NATURE THAT THE VALUE
. OF PRE~TRIAL INTERVENTION WOULD BE OUTWEIGHED
BY THE PUBLIC NEED FOR PROSECUTION;

P- THE EXTENT TO WHICH THE SERVICES TO MEET THE
DEFENDANT'S NEEDS AND PROBLEMS ARE MORE EFFECTIVELY
AVAILABLE THROUGH RESOURCES NOT AVAILABLE TO THE
PRE~TRIAL INTERVENTION PROGRAM;

qg- WHERE - THE DEFENDANT'S INVOLVEMENT WITH OTHER
PEOPLE IN THE CRIME CHARGED OR IN OTHER CRIMES
IS SUCH THAT THE INTEREST OF THE STATE WOULD
BE BEST SERVED BY PROCESSING HIS CASE THROUGH
TRADITIONAL CRIMINAL JUSTICE SYSTEM PROCEDURES;

r. WHERE THE HARM DONE TO SOCIETY BY ABANDONING
CRIMINAIL PROSECUTION WOULD OUTWEIGH TRHE
BENEFITS TO SOCIETY FRCGM CHANNELING AN OFFENDER
INTO A DIVERSION PROGRAM; OR

s. THE DEGREE OF COOPERATION WITH LAW ENFORCEMENT

WITH REGARD TO THE APPLICANT'S KNOWLEDGE OR
INFORMATION CONCERNING CRIMINAL ACTIVITY.

COMMENTARY

On May 31, 1977, the New .Jersey Supreme Ccurt’repderéd
: : ‘ ' {

its decision in Staté v. Leonardis, 73 NiJ;t360 (1977). 1In

essence the Court held that the'judiciary's %ower to order
diverSion without the concurrence of the prosecutlng attorney

was to be strlctly dellmlted In'short the court concluded

that judicial 1nterference w1th a prosecutor's refusalyto consentk

“to diversion may be had onlx)When the apﬁiicént,éléar%yland"
conV1n01ngLy establishes’ that the prOsecutor's’action
constltutes;; “patent and gross abuse of dlscretlon., iThe‘
Court added that in appropriate 01rcpmstances, the prosecutor:l

Qo



may legitimately veto diversion based solély upon ‘the nature
~of the offense charged. Moreover, it was emphasized that
judicial review was not to be considered a "trial de novo" '

_on the applicant's admissibility. Indecd, the Court noted.’

that no evidence may be offered in a prosecution to review

an appiicant'sbrejectien by either the prosecutor or the program
director; Thus, the Court must c{nfine'the hearing to.the

issue of whether, based upon the informationvbefore the program
director and the prosecutor; the applicant's rejection was a
patent and gross abuse of discretion. Slgnlflcantly, the Court
stated that the primary responsibility for PTI adm1531ons

nust be borne by the prosecutor and the program dlrectors,‘

w1th ]udlclal lnterventlon limited to "only the most egreglous
examples of 1njust1ce and unfairness.”

In sum, Leonarcis . IT unequivocally affirms the

" notion of prosecutorial discretion which originally spawned a

pre~trial diversionary programs. By firmly disavowing exclusive

judicial responsibility for PTI admissions, the Court has made

it manifest that prosecutors must formally and systematically

participate in‘screening candidates Yor diversion. In further-
ance of this duty, the Attorney General and County Prosecutors'
Association'have endorsed the factors set forth in Standard 2
as relevant in assessiﬁg PTI applications.

| In addition to these standards, the Supreme Court has

48
promulgated guldellne5~cenpern1ng eligibility for dlver51on.

48 :
See Guldellnes for Operatlon of Pre-Trial Intervention in New

Jersey, 99 N.J.L.J. 865 (Sept. 30, 1976), adopted September 8, 1977
(herelnafter'referred to as Guldellnes) .
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"While these gu1delines encompass many of the above criteria,
they also enumerate as appropriate factors the applicant s |
“parole or‘probation status, his previous opportunities for
diversion.or conditional discharge, and his geographical
proximity to treatment facilities. Furthermore; to insure
;theimost'judicious allocation of rehabilitatite,resources,
the Supreme Court guidelines provide that defendants whose
convictions will probabiy‘result in a suspended sentence without
probation or a fine,should be‘rejected.

~In applying these factors to PTI decisions,
‘several procedural mechanisms should-bevemployed to insure
an expeditious and fair determination. Therfollouing recom-
mendations are designed to aid in achieving these'goals.

1. The Prosecutor's Office should be guided by-
uniform procedures in reviewing PTI applications. Standardized
procedures will assure that each application is reviewed within
a uniform framework thereby insuring an evenhanded application
of the law. It would be advisable for the ultimate decision on
every PTI application to be made by the same'indi;idual orjhis . I':; ,
,desiénee. While obviously this will entail relianoe upon the
recommendatlons of others more familiar with the factual details
of the case, more evenhanded and cons1stent screening should
result. Indeed, centralized decision-making‘by prosecutorsf
'parallels the;requirement of 5; 3:28(a)pthat,,except‘in,certain
=‘instances; all.PTI matters in. each county should be‘handled‘
by a single judge. | |

2. Pertinent information in the prosecutor s flles

~should be made available to the program director promptly after
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each PTI application for his consideration. This should
include police reports, statements of witnesses, and any other

available documents regarding the circumstances of the offense . .

and the applicant's personal background. Otherwise; the

program director's initial evaluation of the accused's suitability

for diversiondmay be baSéd upon inaccurate or incomplete facts.

A prosecutor may withhold confidential material which from

a law enforcement standpoint he believes should not be disseminated.
3. If the PTI Director rejects the applicant, it

should be deteﬁhined whether the detendant intends to take

an appeal. Iftén appeal is to be taken, 1t should be listed

and resolved expeditiously. The prosecutor should monitor

- such appeais to ensure that he is afforded a proper opportunity

to be heard. If no appeal is to be taken, the case should |

- be listed for grand‘jury presentation or trial in the normal

course. However, where the program director has rejected

the application, the prosecutor may nevertheless decide that
PTI is a viable alternative ahd in such instances he may
make an independent determination.

With respect to candidates acce@ﬁed by the program
director, £he prosecutor's review should be based dn the tactors
noted herein. Based upon such inquiry as deemed'appropriate;
together with any pertinent data in the file, and the program
director's evaluation, a recommendation should be drafted, by’
‘the assistant prosecutor designated'to’handle the matter, to.

~either oppose or consent to diversion. This recommendation
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. . / .
should contaln factual references and should 1ncorporate
the crlterla‘upon which the authorbrelles. ,The recommendation.
should be forwarded to the supeﬁvisbr as aforesaid.

4. Follow1ng a rev1ew of this recommendation, the

individual respon51ble for the . dec151on should notlfy defendant sdr

attorney and the court of the prosecutor s p051tlon on the
application. If diversion is bpposed; a statement of reasons
must be incorpprated.» This statement'will include the facts.
~and the criteria relied upoh in reachin§ the decision, and
should be as compiete as possible.

If, after a hearing, the court errrules the:
proseeutor?s rejection, a prompt determination must be made
whether leave to appeal should be~sought. As previously noted,
judicial review of a prosecutorial veto is governed by an
extremely‘sexihgent standard; In order to overrule the~d
pfosecutbr, the court must find a paﬁeﬁt and gross abuse’ofs
‘discretion. If this standard is correctly applied, the
prosecutor's refusal to consent to PTI should rarely be
overturned. ‘Nevertheless, in the event that the court
does order admission of a rejected appllcatlon, a motlon for
leave to appeal, if thlS remedy is to be pursued, must be
filed within fifteen days of the date the order is entered.
R. 2:5-6(a).> It is unclear whether the prosecutor mayf
object to a subsequent dismissal 0f~the sharges on’the basis
of an allegedly erroneous admissidnetosthe‘program. "An

interlecutory appeal should be considered the sole remedy et
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chié time. Stated somewhat differently, we quéétioniWhethér
a direct appéai‘can be taken by the'prcsecuior from an order
‘dismissing an indctment or complaint by virtue of successful . 7 .
completion of a PTI program. Therefore, steps should be taken
to ensure that interlocutofy appeals are takeﬁ within‘the time
- period set forth above.

| One further'caveat is in crder. It is absolutely
critical that the prosecutcr seek a'sfay of the order admitting
~the defendant into a PTI program when‘he‘decides to file‘a
motion for leave to appeal. A motion for leave to appeal
does not, by itself, prevent the defendant from commencing
his participation in a PTI program. Theréfore; it is incumbent
upon the prosecutcr'to seek a sta§4under these circumstances.

Thé foregoing recommendations will of course require
adaption to the differing circumstances in each county. Howe?er)
these basic prccedureé in conjunction witﬁ the screening : ‘
criteria should promote éveﬁhandedness by prosecutors in their

disposition of PTI applicants.

g4



CHAPTER 8

-~ IMPACT CRIME PROGRAM

i EACH PROSECUTOR SHOULD ESTABLISH AN IMPACT CRIME

PROGRAM TO INSURE THAT CERTAIN TYPES OF OFFENSES
ARE GIVEN PRIORITY AND ARE EXPEDITIOUSLY DISPOSED

"~ OF WITHIN THE CRIMINAL JUSTICE SYSTEM.

INYORDER'TO,ENSURE THE PUBLIC'S RIGHT TO BE FREE

FROM CRIMINAL ATTACK, THE CRIMINAL JUSTICE SYSTEM

MUST CONCENTRATE ON THOSE CRIMES WHICH POSE THE o
MOST SERIOUS THREAT TO SOCIETY.  THE FOLLOWING PROCEDURES
ARE TO BE EMPLOYED TO -ENSURE THE RIGHT OF THE -PUBLIC

TO AN EARLY TRIAL.

'a. THE CDR 1 AND CDR 2 FORMS;(COMPLAINT AND SUMMONS,

COMPLAINT AND WARRANT) SHOULD CONTAIN A COPY

MARKED "PROSECUTOR'S COPY." AT PRESENT, COMPLAINTS
ARE BEING FORWARDED TO THE PROSECUTOR'S QFFICE

ONLY AFTER ALL MUNICIPAL COURT ACTION HAD BEEN
COMPLETED. THE FORM SHOULD BE SENT TO THE
PROSECUTOR'S OFFICE IMMEDIATELY BY THE MUNICIPAL
COURT IN ALL CASES CONCERNING INDICTABLE OFFENSES.
THIS PROCEDURE WILL ENSURE THAT THE PROSECUTOR

IS NOTIFIED OF PENDING CASES AT THE EARLIEST
POSSIBLE TIME. THE ADMINISTRATIVE OFFICE OF THE
COURTS HAS DIRECTED ALL MUNICIPAL COURTS TO FORWARD
IMMEDIATELY ALL COPIES OF COMPLAINTS TO THE APPROPRIATE
COUNTY PROSECUTOR; AND PROSECUTORS SHOULD ENDEAVOR
TO HAVE THEIR ASSIGNMENT JUDGES ORDER SAME.

- b. ~ COPIES OF POLICE REPORTS IN ALL CASES.CONCERNING

INDICTABLE OFFENSES SHALL BE SENT TO:THE PROSECUTOR'S
OFFICE WITHIN SEVEN DAYS OF ARREST. A DIRECTIVE
SHOULD BE FORWARDED TO ALL POLICE AGENCIES TO
IMPLEMENT THIS OBJECTIVE. UPON. RECEIPT OF THE
POLICE REPORT, A PROSECUTOR'S FILE SHALL BE

PREPARED AND ALI. APPROPRIATE CASES SHALL BE MARKED
"IMPACT." THIS ACTION SHALL BE TAKEN IRRESPECTIVE

OF THE STATUS OF THE CASE. THIS ACTION IS NECESSARY
"TO ENABLE THE PROSECUTOR TO PREPARE THE CASE AT

HIS EARLIEST CONVENIENCE,

c. ALL "IMPACT" CASES SHALL BE. DISPOSED OF BY THE ‘GRAND
JURY WITHIN 45 DAYS OF ARREST. ‘THIS TIME WILL ALLOW
FOR COMPILATION, PREPARATION, PRESENTATION, NECES-
SARY DELAYS, GRAND JURY CONSIDERATION AND GRAND JURY
VOTING.



4. ARRAIGNMENT SHALL‘TAKE PLACE WITHIN ONE WEEK
- OF THE RETURN OF AN INDICTMENT., AT THIS STAGE
THE PROSECUTOR, WITH THE COOPERATION OF THE COURTS,
WILL DESIGNATE ALIL APPROPRIATE‘“IMPACT" CASES.
UPON THAT DESIGNATION, A TRIAL DATE CERTAIN WILL
BE REQUESTED BY THE PROSECUTOR, AND DEFENSE COUNSEL
AND THE DEFENDANT WILL BE INFORMED THAT ALL PLEA
- NEGOTIATIONS MUST BE COMPLETED WITH;N TWENTY-ONE
- DAYS OF ARRAIGNMENT. BEYOND THIS TWENTY-ONE DAY
PERIOD, ONLY.A PLEA TO THE ENTIRE INDICTMENT OR
THE MOST SERIOUS OFFENSE WILL BE ACCEPTED. WITH
THE AGREEMENT OF THE. COURT, THE CASE WILL BE
ENTERED ON THE TRIAL LIST AND GIVEN A DEFINITE
TRIAL DATE.

e. IN ORDER TO PRESERVE THE POLICY OF EXPEDITING CASES,

THE PROSECUTOR WILL, MAKE AVAILABLE TO THE DEFENSE

- ATTORNEY ALL MATERIAL DISCOVERABLE UNDER THE COURT
RULES WITHIN FOURTEEN DAYS OF ARRAIGNMENT IRRESPECTIVE
OF REQUEST. BECAUSE THE GRANTING OF DISCOVERY
WITHOUT REQUEST DOES NOT ENTITLE THE PROSECUTOR TO
"RECIPROCAL DISCOVERY, A "REQUEST" FOR DISCOVERY
SHOULD BE OBTAINED FROM DEFENSE COUNSEL WHERE

- POSSIBLE, BEFORE DISCOVERY IS DELIVERED. IN ANY
EVENT, A DEMAND FOR RECIPROCAL DISCOVERY SHOULD

“BE MADE AT THE TIME DISCOVERY Is- MADE AVAILABLE TO
THE DEFENDANT.

£, A TRIAL OF AN "IMPACT" CASE SHALL BE COMPLETED
WITHIN SIXTY DAYS OF ARRAIGNMENT. THIS IS
SUFFICIENT TIME FOR THE DEFENDANT TO PREPARE HIS
CASE, TO FILE ANY MOTIONS (WITHIN THIRTY DAYS
OF ARRAIGNMENT) AND FOR TRIAL OF THE MATTER.

g.  UPON A FINDINS OF GUILT ON ANY COUNT DESIGNATED
AS AN "IMPACT" OFFENSE, THE PROSECUTOR WILL TAKE
A RIGOROUS STAND AGAINST CONTINUATION OF BAIL.
THE PRESUMPTION OF INNOCENCE BEING REMOVED BY
THE VERDICT, THE PROSECUTOR WILL SEEK STRICT
COMPLIANCE WITH BURDENS EMBODIED IN COURT RULE
2:9~4 DEALING WITH APPEALS, WHICH REQUIRES THE
DEFENDANT TO SHOW "A SUBSTANTIAL QUESTION WHICH
SHOULD BE DETERMINED BY THE APPELLATE COURT..."
AND THAT THERE WILL BE NO DANGER TO THE COMMUNITY
IF BAIL IS CONTINUED.

“h. A SENTENCE SHALL BE IMPOSED WITHIN FOURTEEN DAYS
- OF CONVICTION. SUCH TIME IS CONSIDERED SUFFICIENT
- FOR PREPARATION OF THE PRE- SENTENCE REPORT, AND
FOR REVIEW OF SAME. :

COMMENTARY

)

‘The calendar control of modern criminal court dockets»

as a sophlstlcated ,operation constantly buffeted by confllﬂtlng'
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forCés;» The prosecﬁkion's legitimate demands for éome stability
in’the’scheduling’of criminal cases'and the?full panbély of
rights afforded an accused under our Constitution are constant]yk
in potential'pr féal confiict. N proper balance between compot ing
values must be struck;_ But all too often, the rights of the
prbsecution and, to-a larger extent, those of the public, have
not been fully rééognized. The right of the State to prosecute
is derived;frbm the obligation of government to protect‘its
citizens‘from criminal attack. éuch an 6bligation coexists
with the right of an accused to defend. Both rights are of
constitutional dimension and are of equal dignity: Much has
been written with respecﬁ to the défendant’s right to a speedy
trial. Here, we are concerned with society's right to justice. %j
We emphasize that those accused of having committed serious
crimes must be expeditiously brought to trial and, if convicted,
swiftly asserted. The courts, proéecutors, and’the defense
“bar share in this obligation. We must concentrafe our efforts
'to ensure that the public's right to a speedy trial will be‘reSpéctedik'
in cases involving serious "impact" offenses. We define such | |
"impact" crimes as including homicide, rape and ofher forciblé
sex offenses, serious assaults; robbery, and'kidnappinq.

At the outset, we.muét recognize that the public and
the acéused have an equal right to an expeditious determination;
of guilt or innocence. With this principle in mina, we reach
the conclusion that, when a peréon-is‘arfested for the commission 3

of a serious offense; the criminal‘justice'sYstem should exert‘
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its ehergies quickly to determine Whetﬁer the accused ectually

committed the criminal act. If so, punishment should be impoeed o

- 'aecordingly. ; ' : , ' .{
| In thefpest, and to a great extent presently, we

have experienced wiéespread delays throughout the eriminal

iustide system. -Any attempt tobexpedite cases in the Prosecutor's

boffiée muet be accompapied by an equal, if not gfeater, effort

by all segments of the criminal justice community end the courts.
Oﬁly‘by»virtue of a cooperetive effort can- real progress be

made in making the syetem’more efficient. ,As’a necessary

corollary, such agencies as the Public Defender's Office,

laboratoiy and medieal reporting agencies, end the like must

also seek to_expeditebtheir»functions., |

In the past, several major conditions have existed

- which have hampered the movement of cases involving serious

crime. These include lack of funds, lack of uniform procedures ‘ :
ladk of knowledge as to tﬁe facts, and lack of’c60peration
between the agencies involved. That is not to say that particular
lecalized programs to improve the efficiepcy of the system have
’nbt 5een successful. On the contrary, we wish to draw on
‘the successes of such proérams and ideas in order to achieveb
’somersort'of workable plan which can be instituted on a statewide
basis.“ |

The @fegram.enunciated by these standards requires the
keooperation of all law enforcement agencieseand ofherigovernmental :
units. The cooperation‘of,the police, for example; is necessary
for‘the'expeditious disposition of impact:erimes. The police must

‘complete their reports and file a_complaint in the municipal

‘

78—




| éourt within one day. ThebproseCﬁtor'should ptovide a leéal
advisor to'the police to both reviewﬁ£he complaiht’(tb avoid
future delays), and scréen out thek“prio?ityﬁ matters from tﬁe
bulk' of ‘the cases. | '

L The prosecutors,\dependiﬁg‘on their individual:dfficesp
Should ekamine'the feasibility of akétaff allocation to handlei
such cases marked ﬁimpa¢t."k Such ﬁasés coﬁld then be reviewed
~and pr0ceséed‘by a team of  individuals. There are growing
resources‘throughOut.the State to assist prosecutoré in this
endeavor, and these mﬁst'berutilized ifvwe.a:e to meet our
self-imposed standards. Computer reSOUrqes; both ciiﬁinal
justice and judiCiél,,are fqnctioning in SeVéral ateas.

More éfficiénf ménégement techniéues in the prosecutbrs'
offices themselves can likewise assist in saving time. In
short, implementatidn of the standardé,set forth in this
chapter‘is not an easy task, but efforts must be made to
assure that the public's right to a speedy'ﬁrial;is fuliy

vindicated.
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CHAPTER 9

IMMUNITY -

THE USE OF IMMUNITY AS A TOOL FOR DETECTION OF CRIME
IS A PRACTICE OF LONG STANDING IN OUR JURISPRUDENCE.
THE DISCRETIONARY ABILITY OF THE PROSECUTOR TO IMMUNIZE
PROVIDES A MECHANISM TO OBTAIN EVIDENCE AND CONVICTIONS
THAT MIGHT OTHERWISE BE IMPOSSIBLE. THE JUDGMENTS WHICH
ATTEND POSSIBLE GRANTS OF IMMUNITY ARE AMONG THE MOST
SENSITIVE AND DIFFICULT A PROSECUTOR IS CALLED UPON

TO MAKE. GREAT CARE MUST BE EXERCISED TO ENSURE THAT
IMMUNITY IS USED IN A PROPER AND EFFICACIOUS MANNER.,

FOR THAT REASON, A PROSECUTOR MUST BE FAMILIAR WITH

THE PRESENT LAW GOVERNING IMMUNITY AS WELL AS THE®
CRITERIA AND STANDARDS WHICH MUST GUIDE HIM IN .
PROPERLY UTILIZING THIS VALUABLE INVESTIGATIVE TOOL.

PRESENT LAW GOVERNING IMMUNITY

a. THE CONSTITUTIONAL REQUIREMENTS :

1 A WITNESS MAY CLAIM THE FIFTH AMENDMENT
PRIVILEGE AGAINST SELF-INCRIMINATION AND
REFUSE TO ANSWER QUESTIONS WHICH WILL
INCRIMINATE HIM UNLESS HE IS GRANTED USE
PLUS FRUITS IMMUNITY. SUCH IMMUNITY IS
COEXTENSIVE WITH THE FIFTH AMENDMENT
PRIVILEGE AGAINST SELF-INCRIMINATION.

b. ~ FORMS AND SCOPE OF IMMUNITY:

(1) 'THERE ARE TWO BASIC FORMS OF IMMUNITY -
‘ "TRANSACTIONAL" AND "USE PLUS FRUITS"
IMMUNITY. o

(2) TRANSACTIONAL IMMUNITY PRECLUDES PROSECUTION
FOR ANY CRIMINAL TRANSACTION ABOUT WHICH THE
WITNESS TESTIFIES.

(3) USE PLUS FRUITS IMMUNITY ACTS ONLY TO SUPPRESS

IN A CRIMINAL PROSECUTION THE WITNESS'S TESTIMONY

AND EVIDENCE DERIVED DIRECTLY OR INDIRECTLY
THEREFROM. EVIDENCE OBTAINED INDEPENDENTLY

OF IMMUNIZED TESTIMONY MAY SERVE AS A BASIS FOR

PROSECUTING THE WITNESS FOR ANY CRIMES,
INCLUDING THOSE DETAILED BY THE IMMUNIZED
vSTATEMENTS

(4) A WITNFSS SHOULD NOT BE GRANTED TRANSACTIONAL
IMMUNITY SINCE USE IMMUNITY ADEQUATELY
SUPPLANTS THE CONSITUTIONAL PRIVILEGE AGAINST

. SELF INCRIMINATION.

—805




- (6)

N

(5)

COMPELLED OR IMMUNIZED TESTIMONY MAY BE USED
IN CIVIL PROCEEDINGS AGAINST THE WITNESS. °

IN A CRIMINAL PROSECUTION OF A WITNESS WHO HAS
BEEN GRANTED USE IMMUNITY, THE PROSECUTOR HAS
THE AFFIRMATIVE DUTY TO PROVE BY CLEAR AND

-CONVINCING EVIDENCE THAT .ANY EVIDENCE HE

PROPOSES TO USE IS DERIVED FROM A LEGITIMATE
SOURCE WHOLLY INDEPENDENT OF THE COMPELLED
TESTIMONY L

AS A MATTER OF POLICY AN IMMUNIZED WITNESS
SHOULD NOT BE INDICTED BY THE SAME GRAND JURY
ICH HEARD HIS IMMUNIZED TESTIMONY.

PRESENT LAW DOES NOT ALLOW’IMMUNIZED TESTIMONY
TO BE USED TO IMPEACH THE WITNESS AT A TRIAL

. OF THAT INDIVIDUAL.,

¢

Sy

c. AN ADEQUATELY IMMUNIZED WITNESS MUST TESTIFY:

(1)1\AN IMMUNIZED WITNESS' FAILURE TO TESTIFY

(2)

(l)

(2)

(3)

- (4)

o d. AN IMMUNIZED WITNESS MUST TESTIFY TRUTHFULLY -

RESULTS IN HIS CONFINEMENT FOR. CONTEMPT .

CONFINEMENT OF A CONTUMACIOUS WITNESS MUST -
' BE TERMINATED WHEN IT APPEARS THAT IT HAS

’ LQST ITS COERCIVE POWER.

‘I

A GRANT OF IMMUNITY Is GIVEN IN RETURN FOR
A WITNESS'S TRUTHFDL TESTIMONY

. AN IMMUNIZED WITNESS WHO‘TESTIFIES FALSELY

COMMITS THE CRIME OF PERJURY OR FALSE SWEARING;

A GRANT OF IMMUNITY DOES NOT PERMIT THE
PROSECUTOR TO ASK THE WITNESS QUESTIONS
WHICH ARE NOT RELEVANT TO THE SUBJECT MATTER
UNDER INVESTIGATION.

THE GRANT OF IMMUNITY IS LIMITED TO RESPON-
SIVE ANSWERS. - A WITNESS MAY NOT VOLUNTEER
INFORMATION WHICH GOES BEYOND THE QUESTION

- POSITED IN AN ATTEMPT TO SEEK UNDUE PROTECTION.
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e, THE AUTHORITY TO GRANT IMMUNITY-
. . !(’
(1) THE VALIDITY OF A GRANT OF IMMUNITY Is
CONTINGENT UPON STRICT COMPLIANCE WITH
THE /PROCEDURAL REQUIREMENTS OF THE TMMUNITY
STATUTES M

i3
(2) - BASI" STATUTORY IMMUNITY IN NEW JERSEY IS -
EMEOB ED IN N.J.S5.A. 2A:81~17.3 (PRIVATE
‘INDIVIDUALS) AND M.J.S.A. 2A: 81-17.2(a) (2)
(PUBLIC EMPLOYEES) : E :

,'.r

(@) PRIVATE INDIVIDUALS (N.J. s A. 2A:81-17.3)

(i) THE WITNESS MUST REFUSE TO RESPOND

TO QUESTIONING CLAIMING HIS FIFTH AMENDMENT
PRIVILEGE. THEREAFTER, HE IS OBLIGED TO
'DEMONSTRATE THE VALIDITY OF THE CLAIM AND
THAT THE ANSWERS TO THE QUESTIONS PROPOUNDED
WOULD TEND TO INCRIMINATE HIM.

(ii) PRIOR TO SEEKING AN ORDER OF IMMUNITY

'~ FROM THE COURT, THE PROSECUTOR MUST FULLY
INFORM THE ATTORNEY GENERAL REGARDING THE
CIRCUMSTANCES O# THE CASE AND THE ATTORNEY
GENERAL MUST APPROVE THE PROSECUTOR'S
APPLICATION FOR IMMUNITY.

(b) PUBLIC EMPLOYEES (N.J.S.A. 2A:81-17.2(a) (2))

(i) A PUBLIC EMPLOYEE HAS A DUTY TO TESTIFY
: - BEFORE ANY COURT OR GRAND JURY CONCERNING
! MATTERS DIRECTLY RELATING TO HIS OFFICE,
v POSITION OR EMPLOYMENT. (N.J.S.A. 2A:81017.2(a) (1))

(ii) IF A PUBLIC EMPLOYEE FAILS OR REFUSES
TO TESTIFY AFTER BEING INFORMED OF HIS
DUTY TO TESTIFY HE IS SUBJECT TO REMOVAL
FROM HIS OFFICE, POSITION OR EMPLOYMENT.

{(iii) PUBLIC EMPLOYEE STATUS DOES NOT STRIP
AN INDIVIDUAL OF HIS FIFTH AMENDMENT PRIVILEGE
AND WHERE THE PRIVILEGE IS AFFIRMATIVELY '
ASSERTED, USE IMMUNITY IS REQUIRED IN

RETURN FOR THE WITNESS'S TESTIMONY.

(iv) WHENEVER A PUBLIC EMPLOYEE ASSERTS
THE PRIVILEGE, WHETHER OR NOT HE IS A
TARGET, THE PARTICULAR PROSECUTOR SHOULD
DISCONTINUE THE QUESTIONING AND FOLLOW
THE STANDARD PROCEDURES SET FORTH HEREIN
REGARDING THE DECISION TO IMMUNIZE A

o, -WITNESS. DISCONTINUANCE OF QUESTIONING

St IS IMPERATIVE SINCE THE FAILURE TO DO SO

v WILL RESULT IN AUTOMATIC IMMUNIZATION OF

THE TESTIMONY SUBSEQUENTLY ELICITED. : ‘
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£, THE ROLE OF THE COURT:
(1)

(2)

(3)

THE COURT IS RESPONSIBLE FOR DETE INING
WHETHER STATUTORY PREREQUISITES HAVE BEEN
COMPLIED WITH PRIOR TO EXECUTING AN ORDER '
OF IMMUNITY

A COURT MAY NOT JUDGE - THE WISDOM OF AN IMMUNITY
GRANT AND IS WHOLLY WITHOUT POWER TO CONPER

. IMMUNITY.

A COURT MAY NOT ORDER THE GOVERNMENT TO GRANT
IMMUNITY TO A PROSPECTIVE WITRESS FOR A DEFEN-
DANT.

g. THE EFFECT OF ONE SOVEREIGN'S GRANT OF IMMUNITY ON
A SUBSEQUENT CRIMINAL~PROSECUTION BY ANOTHER SOVEREIGN:

(1)

(2)

WHEN A WITNESS HAS BEEN GRANTED IMMUNITY BY
ONE JURISDICTION, WHETHER IT BE STATE OR
FEDERAL, ANOTHER JURISDICTION SEEKING TO
PROSECUTE THE WITNESS FOR OFFENSES REVEALED
BY HIS COMPELLED TESTIMONY MAY NOT USE THE
IMMUNIZED TESTIMONY OR FRUITS THEREOF.

A WITNESS GRANTED FEDERAL TRANSACTIONAL
IMMUNITY UNDER THE RECENTLY REPEALED 18
U.S.C.A §6002 MAY NOT BE SUBJECTED TO A
STATE PROSECUTION IN NEW JERSEY CONCERNING
THE TRANSACTION ABOUT WHICH HE WAS COMPELLED
TO TESTIFY.

h. CIVIL IMMUNITY:

(1)

'THE FIFTH AMENDMENT PRIVILEGE MERELY PROTECTS

AGAINST COMPELLED SELF~INCRIMINATION AND SUCH
TESTIMONY IS NOT BARRED- #¥ROM USE IN A CIVIL
ACTION.

A GOVERNMENTAL AGENCY MAY CONFER IMMUNITY FOR

(2)
USE OF TESTIMONY IN A CIVIL PROCEEDING IN
"RETURN FOR THE WITNESS'S TFSTIMONY BEFORE A
GRAND JURY :OR COURT.
i. SELF-~EXECUTING IMMUNITY AND THE TARGET DOCTRINE-

(WARNINGS TO WITNESSES):

(1)

SELF-EXECUTING IMMUNITY%

(a) WHERE THE STATE COERCES A WAIVERAOF‘THE

FIFTH AMENDMENT PRIVILEGE AND COMPELS
AN INDIVIDUAL TOC TESTIFY THERE IS A
SELF-EXECUTING IMMUNITY FROM USE OR
DERIVATIVE USE WHICH ATTACHES TO THE
CINDIVIDUAL'S STATEMENTS. ‘
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(b)

(c)

ABSENT A FORMAL GRANT OF IMMUNITY,
SELF~-EXECUTING USE IMMUNITY ATTACHES

TO ANY TESTIMONY COMPELLED OVER A VALID
CLAIM OF PRIVILEGE

A DEFENDANT WHO TESTIFIES IN SUPPORT OF
A MOTION TO SUPPRESS EVIDENCE ON FOURTH
AMENDMENT GROUNDS OR A PRISONER WHO
TEGTIFIES AT A PRISON DISCIPLINARY
HEARING IS ENTITLED TO IMMUNITY FROM THE
USE OF SUCH TESTIMONY. :

(2) mHE TARGET DOCTRINE AND WARNINGS TO WITNESSES

NON TARGET (NON~PUBLIC EMPLOYEE) :

(a)

(b)

(d)

(e)

A NON-TARGET WITNESS IS ONE WHO IS NOT
IDENTIFIED OR REASONABLY IDENTIFIABLE
BY THE PROSECUTOR AS AN OBJECT OF THE
GRAND JURY INQUIRY OR INVESTIGATION.

IT IS NOT NECESSARY TO ADVISE A NON-
TARGET WITNESS OF HIS FIFTH AMENDMENT

\PRIVILEGE AGAINST SELF~INCRIMINATION.

"WHERE A NON-TARGET WITNESS FAILS TO

CLAIM THE PRIVILEGE, HIS TESTIMONY CAN
BE USED AGAINST HIM AND CAN EVEN BE
THE BASIS OF AN INDICTMENT.

WHEN A NON-TARGET WITNESS, CLAIMING HIS
FIFTH AMENDMENT PRIVILEGE, REFUSES TO

ANSWER A QUESTION, THE PROSECUTING ATTORNEY

MAY CHALLENGE THE VALIDITY OF THE CLAIM OF
THE PRIVILEGE.

THE VALIDITY OF THE CLAIM IS DETERMINED

BY THE COURT AFTER THE WITNESS HAS BEEN
AFFORDED THE OPPORTUNITY TO DEMONSTRATE

~ THE PERIL ATTACHED TO HIS ANSWER ‘TO THE

QUESTION.

IF THE COURT DETERMINES THAT THE PRIVILEGE

HAS BEEN LEGITIMATELY ASSERTED, THEN THE
INQUIRY MUST CEASE. IF, HOWEVER, THE
CLAIM IS NOT SUPPORTED BY A GENUINE PERIL
THEN THE WITNESS MUST EITHER TESTIFY

OR BE HELD IN CONTEMPT. :
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(3) TARGET (NON-PUBLIC EMPLOYEE)

(a)

(b)

(C)

WHERE THE GRAND JURY PROCEEDIVG 1S NOT
A GENERAL INQUIRY BUT ONE DIRECTED AT
THE WITNESS WITH THE OBJECT OF RETURNING

- AN INDICTMENT ‘AGAINST HIM, THE WITNESS
‘IS A TARGET OF THE INVESTIGATION.

UNDER PRESENT NEW JERSEY LAW THE FAILURE
TO ADVISE A TARGET WHO APPEARS BEFORE A

GRAND JURY OF HIS STATUS AND OF HIS RIGAT
NOT TO INCRIMINATE HIMSELF REQUIRES THAT

‘HIS TESTIMONY BE SUPPRESSED AND AN

INDICTMENT RETURNED BY THAT GRAND JURY
MUST BE QUASHED AS IT RELATES TO THAT

‘WITNESS.

WHEN A TARGET WITNESS INVOKES THE FIFTH
AMENDMENT PRIVILEGE, AFTER BEING ADVISED
OF HIS STATUS, THE FACTUAL BASIS FOR THE
CLAIM MAY NOT BE TESTED BY THE PROSECUTING

ATTORNEY AND THE INQUIRY MUST BE TERMINATED.

(4) PUBLIC EMPLOYEES (NON-TARGET):

(a)

(b)

(c)

(d)

(e)

NO WARNINGS NEED BE GIVEN TO A NON-TARGET
PUBLIC EMPLOYEE PRIOR TO HIS APPEARANCE
BEFORE OR QUESTIONING BY THE GRAND JURY.

IF A NON-TARGET PUBLIC EMPLOYEE DECLINES,
WITHOUT CLAIM OF PRIVILEGE, TO APPEAR

OR TO TESTIFY, HE IS TO BE HANDLED AS ANY
OTHER WITNESS AND MAY BE SUBJECTED TO THE
CONTEMPT PROCESS.

THE PUBLIC OFFICER OR EMPLOYEE WHO
FAILS, WITHOUT JUSTIFICATION, TO =
COOPERATE IN AN INVESTIGATION DIRECTLY

- RELATED TO HIS OFFICE OR EMPLOYMENT

IS SUBJECT TO REMOVAL FROM OFFICE.

'IN ORDER TO EFFECTUATE REMOVAL FROM

OFFICE, FOR FAILURE TO APPEAR OR TO
TESTIFY, IT 1S NECESSARY THAT THE PUBLIC
EMPLOYEE BE ADVISED OF HIS DUTY TO
TESTIFY AND. THE CONSEQUENCES OF HIS
DECISION.

THE PROSECUTOR MAY CHALLENGE THE FACTUAL .

BASIS OF A NON-TARGET PUBLIC EMPLOYEE'S
CLAIM OF PRIVILEGE.
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(£)

(g9)

IF THE PROSECUTOR ELECTS TO COMPEL

THE TESTIMONY OF A PUBLIC OFFICER UNDER
THREAT OF REMOVAL FROM OFFICE THE PUBLIC
EMPLOYEE MUST FIRST ASSERT THE PRIVILEGE
AND ANY TESTIMONY GIVEN WILL BE PROTECTED

FROM USE OR DERIVATIVE USE AGAINSY THE
OFFICER IN A SUBSEQUENT CRIMINAL

PROSECUTION.

PRIOR TO CONFERRING SUCH IMMUNITY THE

: PROSECUTOR MUST FOLLOW THE ADMINISTRATIVE

PROCEDURES SET FORTH HEREIN FOR GRANTING .
IMMUNITY GENERALLY

(5) PUBLIC EMPLOYEE (TARGET WITNESS)

(a)

(b)

(c)

(e)

A PUBLIC EMPLOYEE TARGET WITNESS SHOULD
BE GIVEN THE TARGET WARNINGS.

IN ALL INSTANCES A WAIVER OF IMMUNITY
SHOULD BE PROCURED PRIOR TO THIS
INDIVIDUAL'S APPEARANCE BEFORE THE

GRAND JURY. IF A WAIVER OF IMMUNITY CANNOT
BE SECURED, THE TARGET PUBLIC EMPLOYEE
WITNESS SHOULD NOT ORDINARILY BE CALLED
BEFORE THE GRAND JURY.

IN THE ABSENCE OF A WAIVER, HOWEVER,
THE TESTIMONY OF A PUBLIC EMPLOYEE
TARGET CAN BE COMPELLED PURSUANT TO N.J.S.A. -
2A:81~-17.2(a) (1), PROVIDED THE WITNESS

HAS CLAIMED THE FIFTH AMENDMENT PRIVILEGE.
SUCH A COURSE OF ACTION, HOWEVER, SHOULD
ONLY BE FOLLOWED AFTER CAREFUL CONSIDERATION
OF ALL OPTIONS, INCLUDING THE EFFECT OF

THE IMMUNIZED TESTIMONY. ‘

OUR COURTS HAVE UPHELD THE VALIDITY OF

AN INDICTMENT PROCURED SUBSEQUENT TO AN
UNWARNED TARGET PUBLIC EMPLOYEE'S TESTIMONY.
THE REMEDY IS MERELY SUPPRESSION OF THE
TESTIMONY. HOWEVER, THE BURDEN IS UPON THE
STATE TO DEMONSTRATE THAT THE TESTIMONY -

IS IN NO WAY UTILIZED IN A SUBSEQUENT
CRIMINAL PROSECUTION OF THE WITNESS.

WHERE THE PROSECUTOR PERSISTS IN ASKING

- QUESTIONS AFTER A CLAIM OF PRIVILEGE AND

N

RESPONSIVE ANSWERS ARE GIVEN, USE PLUS
FRUITS IMMUNITY WILL RESULT. THEREFORE,
IT IS IMPERATIVE THAT THE PROCEDURES FOR
CONFERRAL OF IMNUNITY BE SCRUPULOUSLY

‘FOLLOWED.
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3.

3'

‘a.

(5)

1NFORNAL GRANTS OF IMMUNITY' o

(1) 'INFORMAL GRANTS OF IMMUNITY INCLUDING ASSURANCES

, BY A PROSECUTOR THAT AN INDIVIDUAL WILL NOT BE
'PROSECUTED IN RETURN FOR CERTAIN COOPERATION
ARE A NECESSARY AND VALUABLE TQOL
(2) WHILE NEW JERSEY COURTS HAVE NOT /SPECIFICALLY
‘ RULED ON THE QUESTION, INFORMAL GRANTS OF
IMMUNITY ARE ENTIRELY CONSISTENT WITH THE

INHERENT DISCRETION OF A PROSECUTOR TO CHARGE
OR NOT TO CHARGE.

(3) THE UTMOST CARE MUST BE TAKEN WITH RESPECT TO .
: DECISIONS TO EXTEND INFORMAL ASSURANCES AND,
THEREFORE, IT IS IMPERATIVE THAT PROSECUTORS
ENSURE THEIR COMPLIANCE WITH THE ADMINISTRATIVE

PROCEDURES AND THE CRITERIA FOR GRANTING'IMMUNITY
-~ AS SET FORTH IN THESE STANDARDS.

(4) TESTIMONY SECURED FROM A WITNESS WHO WAS
’ INDUCED BY A PROMISE OF INFORMAL IMMUNITY -

MUST BE SUPPRESSED AS A MATTER OF FUNDAMENTAL
FAIRNESS AS IT RELATES TO THAT WITNESS.

CRITERIA AND PROCEDURE FOR GRANTING IMMUNITY

ALTHOUGH THE CIRCUMSTANCES OF EACH SITUATION MAY
DIFFER, IT IS AND MUST BE THE GENERAL POLICY OF THE
STATE'S PROSECUTORS TO GIVE UP THE LEAST POSSIBLE
CONSIDERATION IN OBTAINING THE COOPERATION OF WITNESSES

IT IS IMPOSSIBLE TO SET FORTH A PRECISE FORMULA BY -
WHICH THE DECISION TO NEGOTIATE IMMUNITY IS MADE, BUT
THERE ARE CERTAIN FACTORS WHICH SHOULD BE WEIGHED
WHEN CONSIDERING ANY FORM OF IMMUNITY.

(1) CAN THE INFORMATION BE OBTAINED rROM ANY

SOURCE OTHER THAN A WITNESS WHO WANTS TO k
NEGOTIATE IMMUNITY? , ; ;

(2) hOW USEFUL IS THE INFORMATION FOR PURPOSES
OF CRIMINAL PROSECUTION? '

(3) WHAT IS THE LIKELIHOOD THAT THE WITNESS CAN\ ‘ )
' -SUCCESSFULLY BE PROSECUTED'>

(4) WHAT IS THE RELATIVE SIGNIFICANCE OF THE S

WITNESS AS A POTENTIAL DEFENDANT? RETI

‘.;
WHAT IS THE RELATIVE SIGNITICANCE -OF THE

POTENTIAL DEFENDANT AGAINST WHOM THE WITNESS
OFFERS TO TESTIFY’ e L
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b.

(6)

(7)

(8)

WHAT I8 THE VALUE OF THE TESTIMONY OF
THE WITNESS TO THE CASE?

WHAT;IMPACT WILL IMMUNITY HAVE ON THE
CREDIBILITY OF THE WITNESS AT TRIAL?

WHAT IMPACT WILL IMMUNITY HAVE ON THE
PROSECUTOR'S PERSONAL CREDIBILITY AND
THAT OF HIS OFFICE?

PROCEDURE ¢

(1)

(2)

(3)

(5)

(6)

EACH PROSECUTOR'S OFFICE SHALL DEVISE A FORM
FOR REQUESTING IMMUNITY WHICH, ONCE ADAPTED

TO THE PARTICULAR OFFICE, SHALL BE UTILIZED

IN SITUATIONS INVOLVING IMMUNITY OR OTHER
SUBSTANTIAL CONCESSIONS TO A WITNESS IN A
GRAND JURY, TRIAL OR OTHER CONTEXT.

THE STANDARD PROCEDURES SET FORTH HEREIN
INCLUDING UTILIZATION OF THE IMMUNITY FORM,
SHALL BE FOLLOWED IN ALL CASES INVOLVING
FORMAL, INFORMAL AND PUBLIC EMPLOYEE IMMUNITY

‘GRANTS.

THE STATUTORY PROCEDURE FOR OBTAINING IMMUNITY
IS RECOMMENDED FOR ALL SITUATIONS IN WHICH
IMMUNITY IS EITHER PART OR ALL CF THE CONSIDERA-
TION GIVEN A PARTICULAR WITNESS.

THE FACT OF THE WITNESS'S CLAIM OF PRIVILEGE
AND THE SPECIFIC INCRIMINATORY QUESTIONS TO
WHICH THAT CLAIM WAS ASSERTED SHOULD BE PART
OF THE PETITION IN SUPPORT OF THE PROSECUTOR'S
APPLICATION.

WITH RESPECT TO IMMUNITY OR OTHER SUBSTANTIAL
CONCESSIONS TO A WITNESS, THE OBTAINING CF ALL
APPROVALS SHOWN ON THE FACE OF THE. STANDARD
MEMORANDUM, INCLUDING THAT OF THE PROSECUTOR OR
HIS DESIGNEE, CONSTITUTES A PREREQUISITE TO THE
GRANTING OF USE PLUS FRUITS IMMUNITY (BOTH IN
INFORMAL AND IN THE FORMAL STATUTORY SITUATIONS),

DE FACTO TRANSACTIONAL IMMUNITY, CIVIL CONSIDERA—'

TIONS OR OTHER SUBSTANTIAL CONCESSIONS. TO A

WITNESS WHO TESTIFIES IN A GRAND JURY INVESTICATIVE

CONTEXT

THE ABOVE'PROCEDURE SHALL ALSO. BE EMPLOYED PRIOR
TO SEEKING THE TESTIMONY OF A PUBLIC OFFICIAL
PURSUANT TO N.J.S.A. 2A:81-17.2(a) (1) ‘et seq.,

- AND THUS POSSIBLY INVOKING THE STATUTORY IMMUNITY

THERE CONFERRED.
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{7) ‘WITH RESPECT TO AN INVESTIGATIVE OR FIELD
: " ATTORNEY'S INTERVIEW OF WITNESSES WITHOQUT
: PREJUDICE, AN INFORMAL UNDERSTANDING WITH -
: _ , A THE WITNESS THAT AN INTERVIEW WILL BE
. ‘ : CONDITIONED ON AN AGREEMENT BY THE PROSECUTOR :
~ THAT NOTHING THE WITNESS SAYS OR LEADS
THEREFROM SHALL BE USED AGAINST HIM MAY BE MADE
AFTER OBTAINING APPROVAL FROM THE PROSECUTOR
OR DESIGNATED REPRESENTATIVE

| (8) SUCH AGREEMENTS, WHICH SHALL BE AS CLEAR
P .~ AND PRECISE AS POSSIBLE IN THEIR TERMS, SHALL
- BE PROMPTLY REDUCED TO WRITING IN THE FORM -
' _OF A MEMORANDUM FROM THE ATTORNEY TO THE
PROSECUTOR AND A COPY OF THE MEMORANDUM SHALL
BE INCLUDED IN THE CASE FILE.

(9) 1IN CASES OF EXTREME SENSITIVITY OR SIGNIFICANCE,
- BEFORE ENTERING SUCH AGREEMENT, THE ATTORNEY '
SHALL OBTAIN WRITTEN APPROVAL FROM THE PROSECUTOR
DR HIS -DESIGNEE.

COMMENTARY

@ )
, The'judgments which attend possible grants of
“immunlty and other possible con51derat10n to w1tnesses are
often among the most sen51t1ve and dlfflcult a prosecutor
1e called upon - to .make. Great care must-be‘exere}sedgtO'
ensure that rightfuily culpable defendants do not-:escape
proseeution‘and_that third parties are not unjustly aceused
by an actual'or’petential defendant who seeks personal
exoneraaion at any cost.

On the other hand, immunity == as a;matter_of'prosecué
torial discretion as well as Stagutory mandate -- is a concept
of leng standing in‘ouf jurispfudence."It isban,important"k

/:; .
2
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concomitant to Fiftthmendment privilegés,in therconteit of
the socmal interest in proper and thorough law enforcement
efforts. In short, the concept of immunity prov1des the
‘prosecutor with a mechan;sm’to obtain ev1dence that might
otherwise be undiscoverable.r

"~ The Fifth Amendment privilege is an
exception to the longstanding principle
that the puklic has & right to every
man's evidence, a principle which
is particularly applicable to grand
jury proceedings....' On occasion,
however, immunity provisions have
for a cons;derable period of time
filled the need of achieving a
further balance -- some say implemen-
ting the balance =~ between the -
individual’s right not to provide
information incriminatory of himself
and society's need for his informa-
tion to pursue its investigation of
the criminal activity of others.

The practice of providing immunity

‘against the use of compelled incriminatory
testimony has an unquestioned tradition
in English legal history. Certain )
offenses, such as bribery, are of such
a character that the only persons
possessing helpful knowledge thereof
are oftentimes those who themselves
are implicated in the offense. If
the 1nvest1gatlon of crime is not
frustrated in such circumstances, there.
must be a means of both securing the
citizen's privilege against compulsory
self-incrimination and obtaining
the necessary information.

49 , :
~ Statement of Attorney General Levy before the House Judiciary
Committee, Subcommittee on Immigration, Citizenship, and Inter-
national Law, on Grand Jury Reform, June 10, 1976.
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‘decisions, as well as their effect'onsany'potential prosecution,

‘ Ideally,, of course,‘our c1tlzenry should be uni formly
forthrlght and willing to ‘come forward at alJ tlmes w1th relevant
1nformatlon. Ihls situation would, of course, obV1ate the
needpto immunize. Practically speaking,»sUCh is.obviously

not the caSe._ And, as stated above, the nature of many

“crimes, including the consensual consplratorlal character

of crlmlnal conduct 1n the officigl corruptlon and organized
crime areas, requires the use of 1mmun1ty as an investigative
tool to identify factually the crlmlnal event and to reach

the key participants:

One might wish that our society were
so structured that the investigation
of crime would rely solely upon the
wholly voluntary cooperatlon of 01tlzens.
But it is not and has never been.

If the grand jury is to perform its
‘historic fungtion of investigating
crime and returning only well founded
indictments, it must have available

to it compulsory process and the
testimony of witnesses who sometimes
are themselves involved in the matters
under inquiry. Increasing the rights
of witnesses to refuse to comply with
a grand jury inquiry, whatever the
merits of the suggestion, ‘would »
seriously hamper the‘grand_gury,in

its investigative efforts.?®

Likewise,'apart from statutory immunity, other forms
of favorable consideration to a witness_may‘also be required.in the

context of a grand jury‘inquiry. The sensitivity;of‘all such'

is apparent For that reason}ﬁstandards'governing the procedure. to,
ﬂ
o

be followed and the criteria utlllzed in reachlng these de0151ons are

requlred Thus;'the purpose of thls sectlon of the manual.W1ll be‘

e,

to analyze the present law governlng 1mmun1ty as well as the crlterla

q_and standards whlch may gulde a prosecutor 1n properly utlllzlng

50

d. -
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this valuable investigative tool.

I. Present Law Governing Immunity

: A, ‘The Constitutional Requirements o T . | ‘
Immunity from prosecutio%, both in.form<end usage, is a
_soncept generally misunderstood byylawyers aﬁd laygersohs.~ As{“ﬁ

\noted above, the power to graht immunity and thus oompe& testimony

is a necessary elementbin the balance between a citizen's riéht

to exercise his Fifth Amendment privilege to remain silent with
'iméunity and society's right to every man's evidenoe. Simply stated,

a citizen's right to refuse to provide eviaence‘against himself
necessitates that'the executivev Whose\public mission is enforcement

of thP law, be empowered to secure that man's testimony in a manner
which is inoffensive to the constitutional pr1v1lege.5l The‘purpose

of a grant of 1mmun1ty is to obtain truthful 1nformatlon, most fre-
,_quently regarding otherW1se undlscoverable offenses - This purpose

is acccamplished by relieving the witness of exposure to the essence .

of what the Fifth Amendment protects against, i.e., the cruel

51 '
, Absent a self-incrimination dilemma every citizen has & duty to
testify and that duty cannot be avoided on the ground that his
testlmony might be embarrassing or cause economic or social injury.
In re Bonk, 527 F.2d 120, 124 (7 Cir. 1975). Similarly, In re
Dalez 549 F.24 469, 481—482 (7 Cir. 1977), the court stated:

[thel Fifth Amendment,‘immunizes
‘witnesses dgalnst use of compelled
“testimony in any criminal case rather

than against all potential opprobrium,
penalties or disabilities which ouacur

as a conseqguence of compelled dlsclosures.
(at 474) : @

Cf., Napolitano v. Ward, 457 F.2d 279, 284 (7 Cir. 1972) holding
that despite the fact that an 1mmunlzed witness was named as an
unindicted coconspirator, he was never subjected to criminal

: prosecutlon for "any transactlon matter or thlng" arlslng from the

fipt .
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t#ilemma offself;aecusatien; perjury or'GOntemptszl A witness may .
' refuse to awswer questions or to otherwise provide testimony ﬁnless‘ =,
ikhe‘is'éranﬁed'immunit§fcoextensive With the cbnstitﬁtional privilege;SB‘
" Once adequate 1mmun1ty is conferred the witness must testlfy

B. Forms and Scope of Immunlty

There are two basic forms‘of immunity 4~J"trahsactionai.ﬁ
~immunity""aﬁd "use immunityz" "Transactlonal immunity" precludes
h,prosecutlon for any transaction or affalr about whlch a witness
testifies. "Use 1mmun1ty" is a grant with llmltatlgns, Rather
than barringka eubsequent related‘preseCUﬁion it‘ac5§;651y to suppress
in such prosecution the witness's £estimoﬁy an& evidence derived. |
'directly or indifectly from that testimony. Evidence ebtéined
»independentiy of immunized teStimony‘mayxcerve as a baéis fer |
prosecuting the w1tness for act1v1t1es and transactlons 1nclud1ng

. : 54
_ those covered in hlS own statements.  Clearly, a witness who is

51 (cont'd) , . ; . : '
immunized testimony. However, in New Jersey the practice of naming
persons as unindicted coconspirators has been modified. See

State v. Porro, 152 N.J.Super. 179 (App.Div. 1977).

52 : . y -
~ United States v. Henderson, 406 F.Supp. 417, 428 (D.C.Del.

1975); cf., Jackson v. Denno, 379 U.S. 368 (1964); Malloy v. Hogan,
378 U.S. l (1964), Spano v. New York, 360 U.S. 315 (1959). n

53 . B TR s oA ;

‘United States v. Calandra, 414 U.S. 338, 346 (1974); Kastigar v.
United States, 406 U.S. 441, 448 (1972); In re Bonk, supra. Cf,.
Zicarelli v. N.J. State Comm of Invest., 406 U.S. 472, 474 . -
(1972); State v. Kenny, 68 N.J. 17, 23:(1975); State v. Gregorio,
142 N. J. Super. 372, 377 (Law DlV. 1976). - , o

54 v
Appllcatlon of Unlted.States Senate SelecL Commlttee on PreSL—'
dential Campaign Activities, 361 F.Supp. 1270, 1274 (D.C. D.C. 1974)
See, United States v. Buonacore, 412 F. Sugp 904, 907 (E.D.Pa. 1976)
Cf. Murphy v. Waterfront Comm'n, 378 U.S. 52 (1964); Allman v. - -
United States, 337 U.S. 137 (1949) Blair v. United States, .

250 U.S. 273 (1919)7F Brown v. Walker, 161 U.S. 591 (1896); -

' Counselman v, Hltchcock 142 U.S. 542 (1892) S o
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compelled to testify would prefer to be granted traneactional;y

immunity; In return for his testimony he would be free from

prosecution fdr hisk involvement in any offense to which the o ; .
COmpelled'testimony'reiates. However, i Constitution does |
not require that a«pereon bevreleased from potential prosecution

merely because he is compelled to teetify. The dcctrlne of use

. ; _ 55 o
immunity adequately supplants the privilege. This is so because

'a witness granted use immunity has not been compelled to give

evidence against himself in a criminal case.

In In re Daley, supra, the court defined "crlmlnal case"

- for the purposes of the Fifth Amendment pr1v1lege. A criminal case

15 one which may result " in imposition of sanction upon a person

as a result of his conduct being'adjudged violative of the
crimihal law." That court held that state bar disciplinary

proceedlngs are not "crlmlnal cases." Therefore, compelled

testimony was adm1551ble against - the w1tness in that proceedlng. ‘

“In In re Grand Jury Proceedings, 491 F.2d 42, 45 (D.C. Cir. 1974),

it was held that a grant of 1mmun1ty agalnst the use "in any
crlmlnal case" of compelled testimony extends to proceedings
in juvenile court. This case also holds that a juvenile is not

immune from civil contempt proceedings merely because of minor

status. Cf. Manning Engineering Inc, V; Hudsen Cty. Park Comm.,
74 N.J. 113 (1977).

Use immunity is favdred'by law,ehforcement officials

because it does not afford bréader protection than the Fifth Amendment

United States v. Kastigar, supra. Acgord, Baxter v. Palmigiano,

96 5.CEt. 1551 (1976); Letkowitz v. Turley, 417 U.5. 70, 80 L

(1973); Uniformed Sanitation Men's Assoc. v. Comm. of Sanitation
of New York, 392 U.S. 280, 284 (1968); Gardner v. Broderick, 393

- U.S. 223, 278 (1968); Garrity v. New Jersey, 385 U.S. 493 (1967).
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”57

privilege requires. Transactional immunity is not favored

because:

[it] infringes upon both the great common
law pr1nc1ple that the public has a right
to every man's ev1dence, and the duty to -
testify recognlzed in the Sixth Amendmerit
requirements that an accused be confronted
with the witnesses against him, and have
compulsory process for obtaining witnesses
in his favor.... A grant of immunity broader

: than the Fifth Amendment privilege might

= ' also infringe upon the right of another .
sovereignty, whether the federal government
. or another.state, to enforce its laws.

In addition, transactional immunity is discordant with the just

and'compelling interest of the government in the prosecution of
crime.

The major problem encountered in jurisdictions which

.uEiliZe_use asvopposed to transactional immunity is the,difficultﬁ

attendant to prov1ng that evidence used to subsequently prosecute

a witness has not been derlved from the compelled testimony.

In’re Tuso, 73 N.J.~575c(l977); State v. Vinegra, 73 N;J. 484

' (1977). Thus, it has been held that:

an individual accorded use immunity

is not dependent for the preservation

of his rights upon the 1ntegr1ty and

good faith of the prosecuting authorities
+.. the prosecution [has] the affirmative
duty to prove that any evidence it pro-
poses to use is derived from a legltlmate
source wholly independent of the compelled
testlmony 57 -

4
S

United States v. DeDiego, 511 F.2d4.818, 8?1 {D. c. Cir. l975);
The problem of the rights of dlfferent soverelgntles is .

'v;dlscussed 1nfra.

Kastigar v. United States, 406°U.S. 441, 453 (1972); In re

Buonacore, 412 F.Suppr. 904, 907‘(E.D,Pa.,l976); Cf. United States
v;‘DeDiego, 511 F.2d 818, 821 (DuCygir. 1975). See United States.

4(cont'd)d
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In short, jurisdictions like New Jersey which utilize use '

immunity have placed an affirmatiﬁe obligation on the prosecntor

to prove thatfany evidence used in a subsequent criminal R ‘

‘ prosecutlon of a witness is derived from a wholly 1ndependent

source. See, In re Tuso, supra; State v. Vlnegra,;supra. The

prosecutor must provide "clear and convincing evidence" that .

the evidence which he intends tO‘use against the "immunized

witness lS derlved from an 1ndependent soburce. State v. Gregorio,

‘142 N,J‘Super. 372, 383 (Law DlV. 1976)

Nonetheless, witnesses granted use immunity contlnually

ispute the adequacy of the afflrmatlve obligation placed on

a prosecutor to protect their rights. Witnesses subsequently

prosecuted have made the argument, denominated the»"ball of wax"
approach,’that the compelled testimony and the prosecutor's

use thereof 50 pervades a case that it is impOssiblekfor a court
to restore the wn_tness to the position he would have been 1n o '

had he never testlfled Unlted States v. McDanlel, 482 F.2d -

305 (8 Cir. l973), United States v. Dornau, 359 F. Supp. 684

(S D.N.Y. 1973); Cf. State v. Gregorlo, supra. In McDaniel

and Dornau the prosecutor, prlor to presenting hlS case to..
the federal grand jury, had read defendant's testlmony given
under a grant of immunity before a state grand jury. In each
of these cases the court heldkthat the government‘failed to

earry»its'burden of proving that it made no use of defendant's

'protected testimony. The'courts heldkthatrthe~government,Was°notr

57 (cont'd)

v. Kurzer, 534 F.2d 511, 516-517 (2 Cir. 1976), holding that if

- the fact of prior compelled testimony contributes to a subseguent
»w:l.tness s decision to testify then the motivation of the witness ‘

is directly relevant to a determination whether "the witness who
gave the immunized testimony is left in substantially the same

_m9051tlon as 1f he had claimed the pr1v1lege." : E
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able“to prove that the prosecutor, having read defendant s
'earllel teetlmony dld'not‘make some»use~of it in preparlng '
Cor presentlng‘hls ‘case to the federal grand jury. - Conversely,

. in United Statestv.iHenderson, supra at 427, the‘court rejeoted

‘fthe "ball of wax" argument statlng that "I think 1t clear that
the presentatlon to the grand jury would have been substantlally
the same in thre.casellf there had been no compelled testlmony."
: A re}ated iesueiis the,preeentation of evidence against
an immunized Witnessbbefore the same grand jury which heard his
immunized testimony One line of cases has 1nd1cated that where

a target of an 1nvest1gat10n 1s compelled to give 1ncrlm1nat1ng

AN
3

-evidence before'a,grand jury, that same grand jury cannot per—f
mlS¢lbly indict for the offensesgto which he has confeesed See

e.g., Goldberg v. United States, 472 F.2d 513, 516 (2 Cir. 1973);

Jones v. United States, 342 F.2d 863 (D.C. Cir. 1964); United

States v. Tane, 329 F.2d4 848 (2'Cir.’1964); United States v. Lawn,

115 F.Supp. 674 (S.D.N.Y. 1953), appeal dismissed sub nom.

United States v. Roth, 208 F.2d 467 (2 Cir. 1953). For example,

the court in Goldberg v. United States, supra, observed that

an indictment might be invalid if returned by the same grand jury
before whom a defendant wae compelled‘tO’testify'againSt‘himSelf
vunder‘a grant of immunity, and who'actualiy testified as to

incriminating matters. The codrtdappliedhthe‘rationale of

Bruton,v.vUnited,States,‘3gl U.S. 123 (1968)}fto‘the grand jury‘r
dsetting in finding“thatrunder SﬁohrhirchStanceshﬂit would be*
well nigh 1m90551ble for the grand jurors to put [defendant's]
answers out:of thelr mlnds.“g Thus, the very testlmony whlch was

-compelled by the grant of immunrty mlght be used agalnstghlm‘by_

=97~
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“heard his immunized tnstlmony Also lmpllClt in its holding

“the grand jury Goldberg v. United States, supra at'516

*

Notw:.thstandlng the above' admonltlons the New Jersey '

‘Supreme Court held in State v. Vinegra, 73 N.J. 484, 490 (1977),

‘that a public employee'target,witness may be indiéted by the

same grand jury whiéh[heagd his immunized testimony. The Court
stated:

So far as.the Fifth Amendment is

- ' involved, the United States Supreme

Court has consistently. held that the
receipt by a grand.jury of evidernce
obtained in violation of-a person's

Fifth Amendment rights does not in-

fect an indictment based on such testlmony
.«+. Suppression of such grand jury
evidence [and fruits thereof] at trial
adequately protects a defendant' s Flfth
Amendment rights. :

'Thus; our Supreme Court has specifically held that at least with

respect to a public employee testifying pursuant to N.J.S.A.

2A:81-17.2(a) (1) he may be indicted by the same grand jury which @ -
in Vinegra is ‘a recognition that presently a public employee's

compelled testimony may be used to obtain an 1nd1ctment against

him. As noted above the theory is that the privilege merely = i

-protects one against use in a subsequent criminal prosecution

and not against being indicted. Cf.nUnited,States v. Henderson, -

i

406 F. SuEE 417 (D.Del. 1975).

Nevertheless,~as a matter of pOlle it is recommended

’thAt evidence against an 1mmun12ed wrtnessage presented;to a grand
\jury other than the panel which heard the,immuni%ed testimony.
'Clearly} an argument can be made~that a grand'jury’br0ceeding"

ylS the 1n1t1atlon of a crlmlnal prosecutlon. This policy

,recommendatlon is based on. faJrness to the witness as well as .\

e . S S
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.‘Df pr1V1lege is constltutlonally entltled to use immunity.

\Therefore, if that w1tness is subsequentlv indicted and proseeuted

’ ‘l; B ’ N - Lﬁ

“the antlclpatlon of a future holdlng that thlS practlce may not -

o

be constltutlonally permlss1ble.
A'Qpre reeent’concern generated by the,utilization'of

the use immunity:dOCtrineiis the effectvit may have on a:witnESS'

)

~in aflatér prosecution.. Because of an awareness of hlS prlor

1ncr1m1nat1ng testlmony, the w1tness may ‘be reluctant to take

the W1tness stand 1n,h13>own defense. sSlmply stated,lthe w1tnessj

~would be fearful of a‘prosecutdr‘attempting‘to impeach‘him”basedi»

on his prlor immunized statements In retponse to this concern,

recent court dec151ons have 1nd1cated that 1mmunlzed testlmony

is not avalrable for 1mpeachment purposes. See, Unlted States ®

V. Frumento, 552 F.2d 525, 542 (3 Cir. 1977); State v. Portash,

151 N.J.Super. 200 (App.Div. 1977), certif. den. H.J.

]
|
(1978) . 2 - o S /

A witness compelled to testify over a valld r*laJ.m b

EEEESS e S

the State bears the burden of prov1ng through clear and - e 'i
_ : |

convincing evidence that any evidence which it‘intends to
use at trial is deriVed from a‘wholly‘independent sourée. ' e

Su001nctly stated "use 1mmun1ty" adequatelv supplants the_ h f:w

’ Flfth Amendment prlv1rege agalnSL self 1ncr1m1nat10n.,

58 - . : v
"Yet another probTem, discussed in detall 1nfra, is the dilemma
of perjury. In United States v. Housand, 550 F.2d 818 (2 Cir. '
1977), the court stated that a witness who testifies falsely
underalmmunlty puts himself in peril if at a later proceeding

he nges true and thus contradlctory testlmony The immunity
.grant- would not protect the witness from prosecutlon should the

S

';ﬂgovernment, alerted by the contradiction, uncover extrinsic evidence

showing the first testimony's falsity. Thus, that court upheld
a privilege claim of a defense-called witness who rebuffed defense
counsel's efforts to learn the substance of his earller ‘immunized

j.testlmony The witness had reasonable cause to fear a false”
'~ swearing prosecutlon should he testlfy truthfully._“ '

‘i _99_
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 punishment which must be abate:l.

fflnvestlgat;ng an alleged coconspirator in the same consplracy{

C. An Adequately Immunized:Witness Must Testify

An immunized witness's failure to testify results in

his confinement for contempt. Co’nfinefmmt ‘for contempt in 0 L

refu51ng to testlfy despite a grant of rmmunlty'ls a coer01ve

measure. Such confinement cannot be used to punlsh a w1tness
for. remaining silent or for any other shortcoming of which he has
not been convicted. Thus, confinement of a contumacious witness

must be terminated when it appears that it has lost its coercive

‘power and its legal justification thereby ends.

‘In,MeW'Jersey, a witness is entitled to be released

upon a showing that there is no substantial likelihood that

‘further conflnement would acrompllsh the coercive purpose of the

59 o
order on which the conflnement is based. Fach case 1is decided

kon an independent evaluation of all the particular facts, among

‘which age, state of health and length of confinement are factors

to be weighed. 1Ir short, when a contumacious witness's confinement: ' :

"has ceased to have a coercive effect in' that he will not be

compelled to testify by its continuation, such confinenent becomes

‘/, i

“In re Tuso, supra, is llluctratlve ‘of the absolute duty.

of an adequately 1mmunlzed w1t1ess to testlfy In Tuso, thegspate

sought to compel a W1tness to testlfy before a grand jury

for which the witness was previously indicted andbpresently

amaiting trial The 1nd1cted w1tness moved to have’ the 1mmun1fy

‘;order quashed assertlng that such an order was ”ba51cally unfalr,

'1nequ1table [and] totally unneoessary.ﬁ ‘The New Jersey Supreme

59 ‘ ’ ' ' R
The prime purpose of conflnenent for contempt is ‘to satlsfy the - r.

' ‘,vpubl1cfneed for information irrespective of the stubbornness
el thaJWltheSS. "Mere punishment of a recalcitrant witness

would not achleve that end," Catena v. Seidl, 68 N.J. 224, »231
(1975) B ~ . ' T
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7vCourt held that the thness ‘must testlfy or be subjected to
rconflnement for contempt The Court's dec151on was buttressedll
by the precautlon the- State took in sealing and. certlfylng the
record of ev1dence 1t proposed to use at the w1tness 5 trla1

and lodglng 1t w1th the court and also by the plan to use a
dlfferent prosecutor before ‘the grand jury than the one a551gned

o 60
to try the witness. ' S T

D. An Immunized Wltness Must Testifberuthfully

Immunity is;grahted»to&a”witness,inlreturh'for inculpatory
evidence. The bargain struck is.conditiOnedhupon the uitness
who ie under oath telling the truth. If he gives-false,testimony,
it ls not compelled at all. In that case, the testimony giveh |
not only violates hlS oath' but is“not the "incriminatory truth"
whlch the Constltutlon was 1ntended to protect Thus, thef

agreement is breached and the testlmony falls- out51de the

60 D
Wltnesses raise a myrlad of arguments to av01d testlfylng. R
For example, in United States v. Doe, 361 F. SuEE 226, 227 {(E.D.

Pa. 1973), the defendant argued that immunity in the Unlted

“'States in any criminal proceeding would be insufficient because

he might be suspected of smuggllng guns to the Irish Republlcan

Army and could be prosecuted in Ireland or Great Britain., The.

Court ordered the defendant to testify because there was no
indication of any pending prosecution against the witness in S
Great Britain or Ireland and there was no show1ng that he mlght

be answerable in either country for his activities in-the

United States. In In re Lysen, 374 F. Supp.. 1122, 1123 (N.D. lll
1974), the defendant argued that testimony compelled pursuant

~to a grant of use immunity would prejudice his pending appeal.

and would expose him to certain tax liabilities. The court

rejected both claims noting that his appeal is based upon trlal
errors and that compelled testimony given to a grangd, jury would

be protected by the "veil of secrecy." The court furthervstated
that his claim relating to tax liability was premature.ﬂ In United
States v. Wilson, 488 F. 2d 1231 {2 Cir. 1973) the ¢court rejected a
claim by a witness who was granted statutory immunity and -

"required to testify in an accomplice's armed robbery. trial, ‘even .
though he had not been sentenced upon his guilty plea to a. o
robbery charge -and-the: sentenc1ng judge was the judge Slttlng in.
the accomplice's trial. The court held that the witness must
testify and theéen request a different judge for senten01ng Lastly»*f
even a witness who has: been. acgultted may be. compelled to testlfy
.. about events at issue in. hle criminal trial. In re Bonk, supra at

124; In re ledy, 506 F. 2d 1293 (D C. Cir. 1974)_
. o B v& ) ‘ o _101_ _' IR
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'éonstitutional privilege. = Moreover, by perjuring himself

‘the witness commits a new crime beyond the scope of qpe immunity
' : _ o ‘ R cos L 61

~which was intended to protect him against his past indiscretions. .

In short, the immunity required by‘the-censtitution
does not confer upon the witnese the,right’to petjuré?himselfk
or to withhold testimony. The very purpoSe'of-the granting of
immunity is to reach the truth, and when that testlmony is
1ncr1m1natory, it cannot be used agalnst hlm If the w1tness
thwarts the inqulry by evasion or fFalsehood, such conduct is
‘not entitled to 1mmun1ty In fact, another crime is thereby
fcommitted.62 | |

A grantiof immunity doee ncot permit the'prosecuter
to ask questlons which are not relevant to the subject matter

under ;nvestlgatlon. Therefore, a;grant of immunity does not

give a prosecutor the power to engage in a fishing expedition

yinhp the witness's background or aetivities unrelated to ‘the
sﬁspected’offenses. Thus, a witness may properly, either at a
grand jury investigation or at trial, seek to be relieved from

answering a question because relevance. to'the subject matter

61 . : _
Glickstein v. United States, 222 U.S. 139 (1911); United States
v. Tramunti, supra at 1342, Past indiscretions include past B
perjuryf Theretore, the statements could not be used to

prosecute past perjury if the w1tness testified truthfully

United States v.LWinter, 348 F.2d;204; 208—209 (2 Cir. 1965),

‘cert. den. 382 U.S. 955 (1965). See United States v. Krough,
366 F.Supp. 1255, 1256 (D.C.D.C. 1973), holding that a federal
official concerned with national security matters has no .

-license to testify falsely under oath. <Cf. Taylor v. United

' States, 509 F.2d 1349 (5 Cir. 1975), holding that a witness
fearful of reprisals must testify and testify truthfully.

- =102-
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being pursued by the government is absent. = Further, a grant

of immunity'is limited to "responsive" answers. Simply stated,ﬁ
a w1tness may not volunteer information which goes beyond the'
questlon p051ted 1n an attempt to seek undue protectlon A
w1tness who volunteers:- what the State already knows or would
llkely ‘come’ upon without the w1tnzzs s aid" is not protected | ‘ |

from the use of these statements.

. .

E. The Authorlty to Grant Immunlty
o The authorlty to extend a formal grant of 1mmun1ty to
‘a wdtneSs is typlcally contained w1th1n,a statute.65 Such
statutes deiineate~standards and guidelinesvunderkwhich a:
governmentalmekecutive ér.egency may grant immunity to a witnessr
The validity of a grant of immunity isfqeneraily centingent '
upon strlct compliance W1th the procedural requ1rements of
the 1mmun1ty statutes.66 | |

| Basic statutory immunity in New Jersey is embodiedv‘

L . .67 :
in N.J.S.A. 2A:81-17.3 and N.J.S.A. 2A:81-17.2(a) (2). Those

63 : ‘ S
State v. Kenny, 68 N.J. 17, 31 (1975) .

64 | o B -

: In re Zicarelli, 55 N.J. J. 249 - 270-271 (1970}, aff'd 406 U. S.
472 (1972). Cf. United States v. D'Antonio, 362 F.2d 151 -

(7 Cir. 1966) , S ,

.65 é . TR r : ' SR
See e.g., 18 U.8.C.A. §§6002, 2514; N.J.S.A. 49:3-68, 2A:81-17.2
(a) (2), 2A:81-17.3, 52:9-17. Cf. In re Manna, 124 N,J.Superi_429
(App.Div. 1973). o o : . I

L

‘Stevens V. Marks, 383 U.S. 234, 241-242 (196697 December 1968
- Grand Jury v. United States,;420kgL2d 1201 (7 Cir, 1970L&.

There are other statutes which govern grants of immunity by
agencies empowered to make such grants during investigations.
See e.g., N.J.S.A. 52:9~-17 empowering the State Commission of

L-‘gtnvestlgatlon to make such grants and N.J.S.A. 49:3-68 of the

~Uniform Securities Law providing for grants of 1mmun1ty in
‘lnvestlgatlons regardlng the sale of - securltles.
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‘statutes respectively provide for conferral’df-immunity upon

!

-,prlvdte individuals and public employees. As will be discussed

below, publlc employees have a duty to testlfy regardlng their

publlc responsibilities and Separate statutory procedures are
f‘

~ employed in that regard.

I.. Private Individuals

H
I
o

I3

/ N.J.S.A. 2A:81.17.3 provides:

In any criminal proceeding before a
court or grand jury, if a person refuses .
to answer a question or produce evidence
of any other kind on the ground that he
may be incriminated thereby and if the
Attorney General or the county prosecutor
with the approval of the Attorney General,
in writing regquests the court to order
- that person to answer ‘the question or
produce the evidence, the court shall so
order and that person shall comply with
the order. After complying and if but for
this section, he would have been privileged
to withhold the answer given or the evidence
produced by him, such testimony or evidence,
or any information diractly or indirectly
derived from such testimony or evidence,
may not be.used against the person in any
proceeding or prosecutlon for a crime .
or offense concernlng which he gave answer
samks or produced evidence under court order,
However, he may nevertheless be prosecuted _
or subjected to penalty or forfeiture for : B
any perjury, false swearing or contempt ‘
committed in answering or failing to
~answer,  or in producing, or failing to
produce evidence in accordance with the
order. If a person refuses to testify
- after being granted immunity from prosecu-
~ tion and after being ordered to testify
as aforesaid, he may be adjudged in
contempt and committed to the county jail
until such time as he purges himself of
contempt by testifying as ordered without
, ,regard to the expiration of the grand
P jury before which he was ordered to
‘ testify has been dissolved, he may then
purge himself by testlfylng before the
court.
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A close readlng of the above—quoted statute reVeals that the

'statutory scheme is comprehensive in 1ts treatment of 1mmunlty

proceedures.‘ Safeguards ‘are spe01f1cally enumerated in the law
Wthh 1nsure the efflcacy of a prosecutor s gvant of 1mmun1ty
Under theostatute, the witness must first refuse to respond;to
questioning. The W1tness is then obllged to- demonstrate before

4

a judge that the answers to the questlons propounded would tend
68

to incriminate the witness. An order must be executed by

the court granting immunity. Prlor to seeking such an order,

the Attorney General must be fully 1nformed.regard1ng the

c1rcumstances of the case and must approve of the prosecutor ]

‘application for immunity.

It bears emphasis that there is'nokstatutory procedure
with respect to the methods required for procuring the Attorney
General's consent. : In essence,  the Legislature has given the

Attorney General the authority to devise internal procedures

regarding the attainment of his approval The criteria governing

an aoproval are also left to -the discretion of the Attorney

General. See In re Tuso,bsupra.‘ This aspect gf the 1eg1slation

reflects an awareness of the unique expertise‘of the'Attorney

’General in this regard‘ -Once an approval has been secured from

the Attorney General the court generally may not questlon the

decision of the prosecutor to immunize the w1tness,‘andetherefore

!

must sign theforder‘

" ii. Public Employees

As noted above; unlike a private indiVidual,ea public

68 - ~ e N e " el
 This measure is intended to prevent spurious claims of the
privilege. See In re Addonizio, 53 N.J. 107 1968).

=
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-employee'has:a‘duty "to appear and testify upon matters directly'
related to the*conduct of:his office,;position or employment

before any court, grand jury or the State.Commission of

investigation." "N.J.S.A. 2A-81—17 2(a)(1). If a publlc employee
" fails or refuses to testlfy after belng 1nformed of that duty
he_ls subject'to removal from«hls offlce, position or employment;
;g; It is clear, however, that "publlc emp) oyee" status does

not strlp an -individual of his Fifth Amendment pr1v1lege.

Thus, where a public employee afflrmatlvely asserts the privilege
_agalnst self- 1ncr1m1natlon, use 1mmun1ty is required in return
for the testlmony compelled pursuant to the above obllgatlon

State v. Vinegra, 73 N.J. 484, 487, fn. 1 (1977). Accord1ngly,~

N.J.S.A. 81-17.2(a) (2) embodies a conferral of such immunity.
That statute provides:

~If any public employee, having claimed
the privilege against self-incrimination,
testifies before any court, grand jury or '
- the State Commission of Investigation after
having been informed that his failure to
appear and testify would subject him to
removal from his office, position or
employment, such testimony and the evidence
derived therefrom shall not be used agalnst
such public employee in a subsequent
~criminal proceeding under the laws of this
- State; provided that no such public employee
shall be exempt from prosecution or punish-
ment for perjury or false swearing committed
while so testifying.

Simply stated, a public employee in New Jersey may
be statutorily oompelled to testify regarding~matters‘related
lto'hiS~public employment under the pain of discharge from said.
employment. New Jersey'courts have reasoned that: g

| | H | Where the question?is,between legitimate
public interest and accountability of.

- public officers and their right to o :
‘remain silent, the constitutional right : » - '
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against self-incrimination ordinarily
prevails, but where'self-incrimination

is no longer at stake the public's
interest is paramount and the officer

may subject himself to dismissal from
office if he refuses without justification
~ to account for performance of his g
public trust. Kugler v: Tiller, 127 N.J.
Super. 468, 474=475 (App.Div. -1974).69

Lo Thére is no statutory requirement that a public
employee witness be'given Miranda warnings prior to testifying.
However, thefe are certain circumstances where it is desirable
to give such warnings in order that the State's interest in the
use of a witness's statements will be protectéd. The desirability
of this procedure dependsjupon.whether the witness is a target
of the investigation. As will be discussed infra, the State is
never required to give warnings to a non-target witness However,
where' a witness is a target of the investigation the State is

required to -inform him of the scope of the investigation and

of his right to remain silent. State v. Fary, 19 N.J. 431 (1955);

State v. Sarcone, 96 N.J.Super. 501 (Law Div. 1867). Failuré

to so warn a target witness would apparently result in both

dismissal of a resulting indictment and suppression of his

grand jury testimony. State v. Vinegra, supra at 488;‘State V.

Williams, 59 N.J. 493, 503 (1971). . But see United States v. Wong,

U.S. , 97 S.Ct. 1823 (1977); United States v. Washington,

U.S. , 97 S.Ct. 1814 (1977). A witness is a target if the

: 8
grand jury proceeding is not a general inquiry but one

69 T ~ ,
The definition of "public employee" is of broad scope:

For the purposes of this act the term "public
employee™ shall mean any person who occupies

any office, position or employment in the
~government of the State of New Jersey, or the
‘several counties and municipalities thereof, -

or any political. subdivision of the State, or

a school district, or any special district, or
any authdérity, commission, board, or any branch
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directed at the witress &ith the object of returning an indictment

'agalnst him. State v, B%oWning, 19 N.J. 424; 427 (1q55)

as to publlc employees. State v. Vlnegra, supra at 489. 'The ‘QJ

_ statute has the effect of maklng the common law target doctrine

70

voluntary signing of a waiver of immunity, State v. Cattaneo, o

123 N.J:Super, 167, 171 (app.Div. 1973), or by a defendant admit~
7 ting~ statemen+s or documents into evidence himself in a subsequent
‘y'prosecutlon. United States v. Keilly, 445 F. 2d 1285, 1287 (2 Cir.

The target doctrlne, J.nsofar as it calls for dlsmlssal IR .

af the lndlctment against a target witness, has been modlfled

Wik

1nappllcab}e to a public employee as it imposes a duty on him to 
testify upon matters directly related to the conduct of his
office. At the same time i£ seeks‘thprotect his’privilege
dgainst self~incrimination by giving'him use plus fruits
immunity. Nonetheless, the prmvrlege agalnst self -incrimination

like all constltutlonal rlghts,rmay be waived. Garner v. Unlted

States, 424 U.S. 648, 96 S.Ct. 1178 (1976). The Fifth Amendment
privilege. must be affirmatively asserted by the individual

who seeks ‘its protection. ‘Garner v. United States, supra. The -

lack of an afflrmatn.ve assertlon results in a waiver. A non- ‘ :

L,target wrtness who testifies without having been forewarned of t{ -

hls rrghts has lost the protectlon of the pr1v1lege because -
there is no requlrement that he be S0 warned. Thus, the State
may use any testlmony given by that w1tness in a subsequent

'crlmlnal prosecutlon agalnst hlm ThlS 1s true whether the

~ witness is a prlvate citizen or a publlc employee,

Tt is ax1cmat1c +that a w1tness may expressl] waive the
70 - L s v
privilege. aﬁ“lhusgﬁa target w1tness, once warned of hlS rlghts,

W . - v,/f\
T — ’ ': A .
or agency of the public service; Thls'term
shall include, but shall not'be limited to,’
elected and app01nted persons.— N.J.S5.A. 2A:

 81-17.2(a).

%9 (conErdy

A waiVer.maykeither'be accomplished by the understanding and

1971). A.w1tness may also glve truthful and incriminating
I s (cont' d)
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ﬁay aeclihe:to exereiee thosetrights;a A forewarned'targetv
';mltness, whether he is ‘a publlc employee~or a. prlvate cltlzen,
g who falls to exerc1se the prlvalege and waives it, opens the
 door to haV1ng hls testlmony used agalnst hlm in a subsequent

‘crlmlnal proseeutlonn In short, a non-target publlc employee

need not be gﬁVen warnlngs; however, a target should always be
provided SUCg&warningekinyorder that the State may preserve
‘ the potential for a waiver. el
Finally;~it is recommended that wheheVer a public
o employee asserts the pr1v1lege whether or not he is a target,
a well reasoned: dec151on should ensue regarding contlnuatlon
- of the questlonlnq and thereby conferrlng statutory 1mmun1ty
The part?cular prosecutor should discontinue the guestioning

“rand follow the procedures set forth infra regardlng the de01510n

to automatlcally 1mmunlze the w1tness through further questlonlng.

F. The Role of the Court
- Signlflcantly, courts are generally without statutory
power to initiate'ana grant immunity. It.is well established
that‘ , : _ : : ;
, . once the bar of the pr1v1lege agalnst
s , self—lncrlmlnatlon has been ragised by

the witness, the decision whether to
, confer 1mmun1ty in order ‘to fac111tate

v

70 {(cont'd) - ‘ = : : '

statements "to obtdin an equltable or moral clalm for lenlency

that would not be his due if he had not aided the State in such.

- manner." State v. Edelman, 19 N.J.Super. 350, 353-355 (App Div.
1952). . Cf. Steven v. Marksa 383 U.S. 234 (1966) :

71 : o
' See United States ex rel. Berberlan, 300 F. Sugg 8 (E. D.

Pa. 1969). Cf£. United States v. Housand 550 F.2d 818
{2 Cir. 1977)

ST
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the government's investigation
is the product of the balancing of
the public need for particular testimony -
or documentary information in question -
against the social. cost of granting

~ immunity and thereby precluding the

o =e—=-p08Sibility of criminally prosecuting

o an individual who has violated the criminal
law. Therefore, the relative ‘importance
of particular testimony ‘to ... law -
enforcement interest is a judgmental -
rather than a legal determlnatlon, one
remaining wholly within the competence
of approprlate executive officials.72

: Stated somewhat dlfferently, a court has no 1nherent dlscretlon
~ to terminate prosecutlons and the dlscretlon to prosecute
73
© remains with the prosecutor.

The rolekof the courts of New Jersey in matters

related to immunity was recently defined in In re Tuso, supra..
There, the Court stated:

[the immunity] statute ... delegates
~the function of determining the need
[for immunity] ... to the Attorney
General ... not the court, conformably
with the duty of that officer to attend
to the enforcement of the criminal laws.
Upon request by the Attorney General ...
the court 'shall' order the witness to
testify ... the court may “not hamstring
a prosecuting official in his marshaling
of evidence before a grand jury....

The Attorney General must in the public
interest be afforded broad authority

to decide what avenues to pursue before -
the grand jury in the investigation and
prosecution of crime. [at 579-580]

72 ; - -
In xe Daley, supra.

s

73

United States v. DeDiego, supra at 824.

e
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_in’eum;ya coﬁrt ieiviewed“ae“a'eheckpoinﬁ'fpr‘assuring prdper,' o

'compliance Qith establiShea statutbry prbcédureé.g A court does -

not judge the w1sdom of grantlnq 1mmbn1ty to w1tnesses.74

“°A court is wholly without power to grant 1mmun1Ly in New Jersey

or to interfere with the %Ftorney General! [S pQWerkln that regard.:
An issue related tdrﬁhe’power to grant immunity is

the power to refuse’to grant immunity. The gOVernment is -

‘generarly not required to. grant 1mmun1ty to a prospective

witness for a defeadant.75 ‘However, it has been indicated

that where the gbverhment secures testimeny”by granting

immuhity to one efe—Wiﬁness}‘it might as a ﬁatter of dﬁe process

be required to grant it to another to make evidence avallable

76
to the defendant. This situation has not arisen in New Jersey.

74 :
Judicial review of whether established statutory prereguisites
have been complied with is necessary to ensure that the con-
stitutional rights of an immunized witness are adequately
.protected. This funCtion'comporté with the traditional role

of the judiciary in law enforcemént. For example, current
federal law requires that the protection which immunity affords
must be coextensive with and prov1de a complete substitute

for the Fifth Amendment privilege. Theé judiciary is unlquely
suited to make this type of determination. Succinctly stated,
the ability to render definitive legal decisions is solely
within the province of the judiciary just as formulation of
qualitative investigatory procedures aré reserved to the
executive. See United States v. Norton, 277 F.Supp. 1002
(D.N.J. 1967); United States v. Weber, 255 F. SuEE 40 (D.N.J.
1965) . . : ,

75 | ; n SRS A
United States V. Beasley, 550 ¥.2d 261, 268 {5 Cir. 1977);
United States v. Autista, 509 g_Zd 675, 677 (9 Cir. 1975).
- Cf. People v. Sapia, N.Y. - (Ct. App. 1276). o

ra e oy s T e
Earl v. United States, 361 F.2d 531 (D.C.Cir. 1960). ¢ -

o
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G. The Effect of One ‘Sovereign's Grant‘of,Immuhity;on a
Subsequent Criminal Prosecution by Another Sovereign

The Fifth Amendment privilege protects state - , ‘
witnhesses against incrimination’under federal as well 'as
state law,‘and federal witnesses against incrimination under 7

77
state as well as federal law. In Kastlgar v. United States,

supra at 1663—1664,'the United States Supreme Court stated:
A state witness may not be compelled
to give testimony which may be incrim-
inating under federal law unless the
compelled testlmony and its fruits
cannot be used in any manner by federal
officials in connection with a criminal
prosecution against him.... This ‘
protection coextensive with the privilege
-1s the degree of protection that the
Constitution requires even against the
jurisdiction compelling testimony by
granting immunity.
In Kastigar the court based its holding on the principle'that
answers may be compelled@ regardless of the privilege if there
is immunity from federal and state use of the compelled testimony
in connection with a criminal prdsecution against the person
testifying. In short, once a witness has been granted
immunity by one jurisdiction,'whether'it be a state or the
federal government, a separate jurisdiction'seeking‘to prosecute
the witness for offenses related to his compelled testimony
may not use the immunized testimony.
Notwithstanding the use~1imitation.expreSSed in

Kastlgar, the New Jersey. Supreme Court has held that "transactlonal

vlmmunlty" granted by a federal statute affords the thness

77

Murphy v. Waterfront Commission, 378'U,S;,52_(1964);‘
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protectlon from prosecutlon ‘and conv;ctlon of any offenses

\grelated O the testlmony State V. Eenny, 68 N J. 17, 32 (1975)

O

Iu Kennz the court stated that a witness granted:federal

s
'4/
/2

transactlonal 1mmun1ty may not subseauently be subjected

to a State prosecutlon because of the . "transaction" concernlng
which he was compelled to testlfy The court noted that the
dcompelled testimony related substantially to the state
prosecutlon and therefore, the transactlonal immunity granted u>
under 18 U S C. A §2514 was appllcable " Thus, a separate
rule has emerged relative to grants of federal transactlonal
1mmun1ty under the recently repealed 18 u.s.c.a. §25l4. A
review of recent holdlngs in several states 1nd1cates that
states are of the view that grants of immunity provlded under
_that.statute are applicable to state proceed1ngs,79

H. Civil Inmunity |

RN

It is akiomatic that the Fifth Amendment privilege

merely Drotectsvagainst compelled selfwincrimination. Therefbre;
compelled testlmony is never constltutlonally barred from use

in a civil actlonm‘ Nevertheless, a governmental agency may
yallow civil immunity in return,for testlmony; . Courts have.
re]ected.the notlon that a grant of 01v1l 1mmun1ty glves ad

witness. somethlng of value for hlS testlmony in contraventlon

: CE. People V. StlEVater, ‘344 §_2d 656, 41 A D. 2d 435 :
(1973): Commonwealth v. Fattlzzo, 223 Pa. Super. 378, 299 A Zd
22 (1972). 4 — :

'79"“ ' o ~,’ ‘ i &24% : . _
Id. The statute, 18 U S C.A. §2514, has been replaced by 18v3
" U.S.C. A_ §6002 which. prOV1des for use: 1mmun1ty only. = - s
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of law; ‘

1. Seif- Executlng Immunlty and the Target Doctrine (WarnlngS ;

to Wltnesses) - ; TR . _ R ‘

i, Self-executing Immunity

There are‘several circumstahces in Which‘iﬁmunityiis
seif—executing; ‘Where the State coetces a waiver of thekFifth
Amendment privilege’and compels an’individual to testify there
is a self- executlng 1mmun1ty from use or derlvatlve use whlch

attaches to the 1nd1v1dual's statements. In Lefkow1tz V.

‘,Turley, supra at 70,’77, a witness was threatened with discharge
’ftomﬂhis employment,gs a governmental licensee if'heﬂdid not
'Wai&e his_privilege against:selfzincrimination-_ The United.
States‘Supreme Court stated:

Be it a statutory inquiry or a crimirml
prosecution, a witness protected by

the constitutional privilege against _
self-incrimination may rightfully refuse
to answer unless and until he is pro-
tected at least against the use of his
compelled answers and evidence derived
therefrom in any subsequent criminal
case in which he is a defendant; absent
such protection, if he is nevertheless
compelled to answer, his statements '
are inadmissible against him in a

later criminal prosecution.

The Court based its holding on the principle that where a waiver
of a constitutional privilege is secured under threat of

substantial economic sanction, such a waiver cannot be termed

: United States v. Bennett, 505 F.2d 1091, 1101-1102 (7 Cir. 1974).
"Cf Young v. Patterson, 132 N.J.Super. 170 177-179 (App.Div.
1975) . ./In. this regard, note should be taken that the adm1ss1b111ty
of compelled testimony in civil proceedings is most 1mportant
~to public employees and others whose occupation is based on a-
. government llcense.

i . PR R : . A,
% . : . . . . . = g

A
-114-




. o 81 . : W . . - o E ;3!'1’., . .
voluntary.' The Lefkowitz holding represents‘the‘general,

u‘propoSition;that_a price may never be;exacted for assertionfof a
',constltutlonal right. | | | | : |

| As prev1ously noted glven adequate 1mmun1ty the
State fnay insist that public employees or governmental llcensees
elther answer questlons ander oath about the performance of thelr
‘]Ob or llcensed status or suffer loss of employment Seé §E

The State may also compel any man's testlmony once immunity has

been provided. In short, immunity is a prerequisite to testlmonys

compelled over a valid claim of pr1v1lege. Therefore, absent

-a formal grant of 1mmun1ty, self- executlng ‘use lmmunlty attaches

to any compelled testlmony ‘ Cf. Garrity v. New Jersey,‘supra,

Lefkowitz v.‘Cunningham, ‘U.S. | , 97 S.Ct. 2132 (1977) .

Moreover, there are Sltuatlons where 1mmun1ty from
use of statements in a crlmlnal prosecutlon arlses because the
1nd1v1dual‘s need to personally address allegatlons agalnst hlm,.
outwelghs‘soc1ety s interest in forcing him into a "Catch 22"‘
Situationuof testifying a%d incriminating'himself or being
51lent and leav1ng the allegatlons unaddressed “For example,”;
when a defendant testlflEb ln support of a motlon tr suppress
ev1dence on’ Fourth Amendment grounds, hlsvtestlmony may not

82 v
thereafter be admltted agalnst hlm at tr1a1 It would‘be

"81

: holdlng that where the government induced a defendant to waive

"his privilege against self-incrimination by . amblguoys assurances
as to immunity, he was entltled to have his testlmony before the p

grand jury suppressed..

"~ Simmons V. Unlted States, 347 U.s. S. 62 (1974) ‘' However, unlike

- formally immunized - ‘testimony, testlmony given ‘in a. suppreSSLOn

~ hearing may be used to 1mpeach the witness should he assume “the
stand at trial and make an inconsistent statement Walder v.

United” States, 347 U.S. S. 62 (1974) : R

Vf”-llse

Cf. United States v. Robbins, 337 F.Supp. 1050 (N.D. Ohio 1972), =

‘ ) ._,Ij".



‘11ntolerab1e if one constitutional rlght had to be surrendered in
: »83 -
order to assert another. .Slmllarly,,a prlsoner is entltled
to testify at a prison disciplinary hearing with im’muniﬁy, - ‘ ‘ g

In Avant v. Clifford, 67 N.J 496, 542 (1975), the New Jersey

Supreme Court stated:

The Court recognizes that the
threat of an imposition of
"solitary confinement or the
“loss of any type of gain time
may operate to coerce a waiver
of the Fifth Amendment privilege
and that, on the other hand, an
inmate who chooses to remain
silent is stripped of his most
valuable defense. 1In either
event, the dilemma is likely to
exert such pressure upon an
individual as to disable him from
o ‘making a free and rational choice.84

ii. The Target Doctrine and Warnings to Withesses

In New.Jersey the'responeibilities‘of tﬂe'prosecuting
attOrney to particular'witnesses vary greatlj depending ﬁpon the .
status of the witness subpoenaed. As previously noted in

~ §E and ae'will be discussed in detail at this point, a proeecﬁtor

must be extremely éensitive‘tb'whether akWitnees is a target‘
or nOnetarget’WitﬁesS, privatekindiviaual or a pﬁblic employee;
Unaer certain circﬁmstances a failure to warn a witness results
not only in self executlng use immunity but in the dlsmlssal of

'an 1ndlctment as well In order to catalogue the dutles of the

prosecutor, it is necessary to distinguish between the dlfferqnt

d.

g _ v - . ; SO TR
See Baxter v. Palmigiano, 96 S.Ct. 1551 (1976). Cf. Lefkowitz
“v. Cunningham, supra at 2137, statlng that the "touchstone" of L
. _the Fifth Amendment is compulsion, and direct economic sanctions S .
-~ and ‘imprisonment are not the only penalties capable of forcing the ‘
= ‘self—lncrlmlnatlon whlch the Amendment forblds.

- -1le-



~ classes of witnesses.

Non Target (non-publlc emplozee)

A non*target witness is one who is not 1dent1f1ed or

reasonably 1dent1f1ab1e by the prosecutor as an object of the

grandkju:y inquiry or 1nvest1gatlon. ~The prosecutor s good falth |

’determination.as to the "status" of a-particular witness will
prevail, and the burden is on the witness to demonstrate that

the inquiry was a "ruse" to induce the witness "to unwittingly

give evidence against himself." State v. Cattaneo, 123 N.J.Super.
167, l72»(App,Div. 1973), certif. den. 63 N.J. 324 (1973).  See

also State v.‘Vinegra, supra.

It is not necessary to advise a non;target witness of
his Fifth Amendment privilege against&self-incrimination if he
is called to testify‘before a grand jury conducting a "oeneralb
kinvestigation,“">"where the inquiryiis in,fact.a general
investigation.not aimed at the witness end the witness fails
to claim the privilege, his testlmony can. be used against hlm

and can even be the basis of an 1nd1ctment " State V. Fary,

19 N.J. 431 (1955) Thus, the witness need not be adv1sed
of hlS pr1V1lege when he is summoned to give testlmony before
a grand jury if there 1s only the mere p0351b111ty that

he may later be 1ndlcted . State-v. Fary, supra; Unlted States

v Luxe\r}nberg, 374 F.2d 241 (6 Cir. 1957)

This general rule does not however, preclude a WLtness '

from clalmlng hlS Fxfth Amendment pr1v1lege agalnst self—"

1ncr1m1natlon. ThlS pr1v1lege extends to all w1tnesses,>whether‘

or not they are targets of the 1nvest1gatlon., ‘State v. DeCola,

bl

- 33 N-J. 335 (1960) The w1tness must be prepared to demonstrate

il
i
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~ a factual basis to the court to justify his claim of privilege.

If the guestion is amswered by the witness.without“claim of

privilege, he waives his Fifth Amendment rights. State v. Toscano, , ‘

13 N.J. 418, 423 (1953). 1In short, a non—target witness called ' "t
_beforeva grand jury need not be warned ofkhis Fifth‘Amendment
right against eelf~incrimination, and‘any teetimony elicited
from him later may be used agalnst h1m.>

When a non—target w1tness, clalmlng his Flfth Amendment
’privilege, refuses to answer a question, the prosecutlng attorney
may properly challenge whether the witness may validly‘claim
gthis privilege. Thisvdetermination must be made by the court,
usually the‘assignment judge, before whom the witness can be
brought. The assignment judge cannot accept merely the witneSs's 

statement that the requested answer will tend to incriminate

him. In re Boiardo, 34 N.J. 599 (1961). See also In the L .

Matter of Carl "Papéy" Ippolito, 145 N.J.Super. 262 (App.Div.

1976), rev'd N.J. (1978). Rather the witness must
support his invocation of the priyilege»by:a statement |
indicatingithe nature or area of the criminal'exposure which

he fears. it‘is'necessary for him to pinpornt the area to

_ the extent neceesary to support hisuClaimfof'privilege'tof

the satisfaction of the court. The witness mﬁst;show“sufficient .

 facts to the assignment judge to indiCate a legitimate'basisb

o for hls fear of criminal prosecutlon. State v. DeCola, 33"

N J. 335 (1 960), In're Boyd,'36 N.J. J‘ 285k(l962) 1f, in

' gmaklng thls dlsclosure, factually 1ncr1m1nat1ng materlal is

‘ ellclted, the w1tnees 1s protected agalnst the use of

such ev1dence and ltS frults.» In re Boyd supra. If a - , ‘

. w1tness 1s a "target " ~he need show no more than that fact ‘in
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{‘order'to.support his Fifth Amendment~claim. In'refAddonizio;

53 N.J. 107 (1968).

* Target (non-public employee)

As noted, when'a witness appears before a grand jury.

as a general rule, he does not have the status of a defendant in'

a criminal trial and it is not required that he be informed of

the privilege against compulsory'self—incriminatiOn. State v. Fary, '

supra,at 435.  The failure to warn such a witness of his right

to refuse to answer incriminating questions has a bearing on
the matter of invasion of his privilege only if the witness was

undexr formal'criminal charges at the time and: was queStioned

as to the charges, or, though not under formaltcharges, the

grand jury proceeding was not a general inquiry‘but one directed

at the witness with the object of returning an indictment against

" _him. State v. Browning, supra at 427. See In re Tuso, supra.

Such a witness is a target of the investigation.

In State v, Vinegra, supra, the New Jersey Supreme

Court prov1ded a detalled discussion of what is referred to 1nA
this State as the target doctrlne | This doctrlne provndes hat
the target of a grand jury proceedlng must be adv1sed that he
.is a target and of his rlght not to 1ncr1m1nate hlmself ’thlle
not deflnltlvely.dec1d1ng the question, the V;negra court
'ntimated'that undertpresent law'akfailure to provide %uéh :
warnlngs requlres that the- target w1tness s test1mon§ be
suppressed ‘and an: 1nd1ctment based on his testlmony be quashed

State v. Vlnegra, supra., Indeed, prlor to its, de0151on in

Vlnegra, the court had’ upheld the pr1nc1ple of the target rule,

wz
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in numercus decisions. In short, a target sheould be given

adequate‘warnings so that any testimony which,he gives will

not be suppressed or any resultlnq Lndlctment quashed

amendment. As will be discussed infra, the target doctrine

85

Smgnlflcantly, the privilege agalnst self- 1ncr1m1natlon
in New Jersey is a common law privilege as it 1s~notswr1tten
into the state constitution. It bears emphasis that the common

law privilege as expounded in our target doctrine expands the

' p:otection provided undef the Fifth Amendment to the federal

constitution. In Washington v. United States, 426 U.éQ_905 (1976),

the United States Supreme Court stated:

There is no requirement that the
witness be warned that he is a
potential defendant since a target
-status neither enlarges nor diminishes
‘ the constitutional protection against-
compelled self-incrimination and
potential defendant warnings add
nothing of value to protection of
"Fifth Amendment rlghts.

Simply put, target witnesses in New Jersey are provided greater

protection than is reguired under the federal constitutional

has been modified as it relates to publiC'empleyees} Cﬁ.rUnited

States v, Wong, U.S.- s 97 S»Ct 1823 (1977) Moreover,y

1t must be empha51zed that when a target w1tness claims the

FlfthsAmendment prlvllege, the factual basis for the claim

may not be sought by the'proSecuting attorney. In re Addonizio,

supra.

See e.q., State v, Wllllams, 59 N. N.J. 493 503 (19 1)y ; In re

\Addonlzlo, 53 N.J. 167, 117 (1968). Nonetheless, ‘the Supreme Court

refused in Vlnegra.to."resolve the guestion whether we :should

continue to adhere to the target principle as part of our

_common law privilege against self-incrimination.” . The defendant cine

~ 'Vinegra was a public employee burdened with a duty to testify.
. Thus, as dlscussed lnfra, the target doctrlne was not dlrectiy at
~1ssue.‘ ;
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kP e‘ mPloyees (non—target)

Every publlc’ )flcer and employee has the obllgatxon -
to cooperate and . to testlfy in any 1nvest1gatlon pertalnlng
to hls publlc office or employment However, thls obllgatnon
cannot c1rcumvent the Flfth Amendment protection agalnst self~
~incrimination. |

~ In the case of a non—target publlc employee, no

warnings need be given prlor to hls appearance before or questlonlng
by the grand jury. If a non—target publwc employee decllnes,,
w1thout clalm of privilege, to appear or +o testlfy, he is to
‘be handled as any other w1tness, that is by contempt process
pursuant to R l-lO—l et __g Moreover, the public offlcer
or employee 1s subject to: removal from office for hls fallure
w1thout justlflcatlon to cooperate in the lnvestlgatlon
N.J.S.A. 2A:81-12.2(a)(l) et ggg.

In order to seek removal for failure to appear or
failure tc testlfv, it is necessary that the publlc employee
be advyised of the consequences‘of his decrslon. See Kugler_v,

Tiller, 127 N.J. Super. 468 (App.Div. 1974) “and ais%usSion-infra.

In those 51tuatlons in whlchtthe public offlcer appears but
declines to testlfv, he should be advised on the record of
" his obligation to testlfy and the consecuence of h: s refu al.

-In those s1tuat10ns 1n whlch a non-target publlc A
'fempiovee appears and clalms the - Flfth Amendment pr1v11ege, hlS
publlc offlce does nct alter,hls status v1s~a—v1s the prosecutor 'S

rlght o challenge the oasls for clalmln& pr1v1lege. See j "?W’

B :
£

discussion on non—target w1tness, supra,, :;J TR
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If the clalm of pr1V1lege 15 upheld,nthe proseeutar

PR

must de61de (as .in the case of a target ptbllc employee) whetherfp

to "compel" the” testimony of the publ:Lc offlcer under threat of SRR '

removal from offlce; If the prﬁsecutor'electS‘te "compel" the

testimouy of the public officer, the testimony given will be

protected from use or derivative use against that officer in

any subsequent criminal.ptosecution. IﬁveSsenceFthe:public_officer

will have been‘granted use plus fruits immunit?f‘ . |
If the publlc offlcer, "compelled“ to testify pursuant

to N,J.S.A. 2A: 81—17 2{a) (1), etk_Jg persists in hls refusal

to testlfy, hav1ng been properly warned of the consequences of

his refusal, he may be subject to removal from_offlce. N.J.S. A.

"2A-81—17 2(a) (3). If the public offlcer whlle testlfylng,‘

adm;ts the commission of a crime relatlng to hls ‘public position,

he is llkerSe subject to removal Id.

‘Public Employee (Target Wltness) ' ‘ .
The publlc employee target w1tness 51tuar10n presents

the most complex s1tvat10n,'1nvolV1ng as 1t does the absolute

right of a target to claim the pr1v1lege and the confllctlng
- obllga ion of the publlc offlcer to cooperate., In addltlon,r
the target doctrlne haS a modlfled appllcablllty to public

employee targets.

~ The public officer target shouldybe considetédTa

target flrst, thereby being warned as descrlbed in the "target

w1tness" sectlon.v If a walver of 1mmun1ty cannot be secured
(and after folloW1ng the procedutes for 1mmun1ty c0n51deratlons

outllned lnfra), ‘the testlmony of ‘the publlc employee taxget can

C
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) prosecutlng attorney need do no more than to ask questlons to

be compelled pursuant to N. J S A 2A-81417 2(a)(l), etrsea.}gff

1,prov1ded the "target pubilc employee" w1tness has t]almed the

Flfth Amendment pr1v1lege.i The result of such actlon, that

is compelllng the public offlcer to testlfy, ellmlnates him as .

a “target" of the 1nvestlgatron and 1mmunlzes hlm agalnst

‘the use and derlvatlve use of- hls testlmony N J S A. 2A:81-17. 2

(a)(2) Slnce there is no court superVLSlen, and slnoe the ;p

grant this "1mmun1ty," it is absolutely necessary that each

prosecutor understand the nature. of the statutory prov151on

N J S A. 2A:81-17. 2(a)(l), et g) and the consequences of

. his aotlons. See §E, supra.

- The target doctrine hasvbeen modified; relative to

public employees. There is“no requirement that an indictment

premised on a target~publlc employee s testlmony be quashed

His testlmony is merely suppressed In State v. Vlnegra, supra‘

at 490, the New Jersey Supreme Court stated: o Tl

Concededly the (public. employee) statute
in question takes away from .a certain
class of the citizenry the protection of
the target doctrine to the extent'it
imposes a duty on a public.employee to
testify upon matters directly related
"to the conduct of his office. However,
it cannot be said that the statutory :
classification is arbitrary and unreasonable
or denies equal. protection in the R
constitutional sense. A- publmc ‘employee
attends to the businmess Of governmeng S
. It is the public's rlght and in the - U
- public interest to require such employee - TS
‘to account for his stewardship. This .
“limitation on the common law pr1v11ege S
is grounded in public policy and- ls wWell R
within thP leglslatlve power. . e

e -Tzrﬁfw
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Nonetheless, as previously noted in §E'sugra; Warnings should

‘be provided to a target-public employee to;proﬁéct the‘potential

for a waiver of the privilege by the Witnessvgiving rise to use
of his statement in a subsequent criminal pros@cut;on.
In summary, in order for immunity to %aﬁult,.the public

officer must first claim the privilege against self-incrimination,

thereby putting the prosecutor on notice that the provisions

‘of the Public Employees Immunity Law may come into play. If

the prosecutor persists in asking questions after claim of

privilege and responsive answers are given, use plus fruits

immunity wibl‘result.‘

The key event in the QubliC‘employee‘situation is
the officer's cléim of privilege. Upon that occurrence. {(assuming
the privilege claim is valid), the prosecutor ﬁus£ elect to
immunizékthé witness or-fo,terminate questioning. If the
prosecuting attofney elects to continue the inquiry, he must

advise the public officer of his duty to testify and of the

consequences of a failure to so testify. Moreover, if the

public employee is a target of the investigation he should
be givén target warnings to preserve the potential for a waiver..

J. L&nformal Grants of Immunity,

Informal grants of immunity viz., assurances by

a prosecutor to an‘individual that he will not be prosecuted

' in return for &id or cooperation, when utilized with careful

consideration, are a necessary and valuable tool for prosecutors.

Such power when exercised pursuant to a well-reasoned decision

to extend such an assurance, is entirely consistent with the




I

T
1nherent dlscretlon of a prosecutor ‘to ch%rge or not to charge.
It beers emphasis that the utmovt care should be taken in
‘ decisions to extend ;nformal assurances. Undoubtedly,
‘testiuony secured f;om_e Witness who was iuduced by-a‘ptcmise‘
of informei immunity must be suppressed in a criminal prosecution
cf‘that wi#nessf‘ R |

- The term "discreticn“ as uSed in relation to a
‘prosecutor's good faith exercise of sound discretion in
perforﬁing his duties means avpcwer cr right couferred by
law upon a prosecueor to act off1c1ally upon each“separate :
case accordlng to dlctates of his own judgment and con301ence
uncontrolled by the judgment and consc1enCe‘of‘others‘ ~State
v. Winne, 12 g;&; 152, 172-173 (1953). ‘This-discretion‘muSt
be exercised in accordance With esfablished principles of
skill and reascn, and such discretion includes the right te

‘choose a course of actlon or non- actlon. State v. Winne,

supra. Thus, 1t is well establlshed that a prosecutor need

not pursud the maximum charge a factual complex could sustaln,,

but may exerc1se hlS dlscretlon.’ In‘re Buehrer, 50 ng; 501
(1967} . | |

Thus, the courts of New Jersey have;feCOgnized that
‘a prosecutor is.authqrized to detefmine that a "certain plan of
»factionyor~certainvpoiicy of enforcement will be besc%pfoauctiVe, .

ofslaw‘enforcemenﬁ and-will’best‘result in general law observance,? 

State v. Winne, supra. Nonetheless, thevcourts,have'never

specifically ruled on informal grants of ipTunity.

o

-125-




, staté,v. com§§Zn,‘28 N.J.Super. 45,'49'(App;Div.'i953)*
;is most éppoSite'in’thisvregafd.‘ In Comgton,'ﬁhelprosecutor |
‘assurea defendant¢that‘if he would cooperate aﬁd aid the .
b%asecutionkin clearing up a lérgé number of robberies in the
county, défendaht'would not be'prosecufed as a fourth offender.
This promise represented a 1imited grant of immunity. EowéVer,
unlike other forms of ptosecatidh, muitiple offender prosecutions.
are ihihiéted by the courtsgv N;J.S.A;:ZA:85—13.“.Theréfore,
~ the éburt ih Comgton stated that such an agreement‘has,no 
’binding<effectkupon the court and is ﬁot looked upon févorébly.
Clearly, hoWevér, the‘Comgﬁon‘cdurt should have been bound by
‘thefprosecutor's“decisiqn.unleSs it could be’shown to be arbitrary

TR

or an abuse of discretion, Cf. State v. Leonardis, 73,N.J. 360 -

(1977) .

| Analogoug to the Legislature having reposed'exclusive’
~ power within theiAttorney General to.graﬁt statutory immunity;.'
it is submitted that the courts are siﬁilarly'bOund by the

i; expertiéé-offthe executive bfanchkiﬁ matters.regafding infdrmal

. grants of immunity. See In re Tuso; supra. = It should be noted

however that this conclusion is based on inferences derived

from ﬁresent law. There is no New Jersey'preéédent establishing

 this principle. Of course, it is obvious”that'immﬁnity from

. Lo v : o - ; - . \ ,
prosecution subsequent to the return of an indictment should

‘be fotmally obtained where theuimhuhized individual is expected

to testify in any related proceeding;

As noted,‘there is a precédential void relative to n

'the.potential'effects of the immunity statutes on informal grants
of immunity. An argument might be made that our ﬁegislature

0
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"]preemoted the authorlty of prosecutors to lnformally grant :
.1mmun1ty by enactlng N.J.S.A.- 2A-81-l7 3 H0wever, lt is.
doubtful that; this issue would ever be lltlgaLed so long

lias 1mmunlzed w1tnesses are not subsequently prosecuted in
v101at10n of the agreement whlch prompted the 1mmun1ty.
Moreover, it should be empha51zed that a w1tness who .is promlsed
informal 1mmun1ty has the same responsxblllty to prov1de
truthful 1nformatlon‘as would a w1tness who is granted
statutory‘immunity. A fallure to testlfy truthfully breaches
the immunity agreement and the w1tness has no grounds to

complaln of the admlsklon of the eV1dence 1nto a subsequunt g

crlmlnal Qrosecutlon. - See Shotwell Manufacturing Co, V..

United States, 371 U.S. 283 (1963); Smith v. United States,

348 U.S. 147, 150 (1954). Such a Witness should be'inforﬁed
of the consequences of any_false-testimony prior toﬁtestifyihg.

| In sum; informai grants of'immunity should be~utilized
with great care ahd_decisions'in thisvregard,musr be the |
-;roduct:Of Well-reasohed considerations. Therefore,kthe
procedures set forth in the foliowing section concernihg]i
© formal iﬁmunity are equally‘applicable to informal grahts of"‘
,immunity. Erosecutors must be mindful that‘a”"good‘fairh:fr
exercise of aiscretionﬁ’is a prerequisire'to theglegaiiry of

such grants of immunity.

e S

s [ ) B : ; Q SRR
II. Criteria and Procedure for Granting Immunity

A. Cr1ter1a_~
Grantlng lenlency to. an 1nd1v1dual in return for

Bt

shls cooperatron is a most dellcate and compllcated matter.
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'fThe cbjecti&es and int§yestskof ﬁhqrough\and diligent~iaw
enforcement must always be cdnsidered in the cdntexfiéf
dealing fairly and justly with actual or'éotentiél defendants. -

AlﬁhOUgh the circumsténces“ofkeachbsituétidn diffef
widely, it-ié and must be the genéral pblicy of the State's
’prdsecutor to give up’fhe least possible éonsideratidn in
~obtaining the cooperation of Qitnesses; If a witness will
testiﬁy truthfully withrno‘immunity at:all, hé should récéive
none. The question»we'must always answer is‘how>much, if
anything, ate we giving'up~when we immunize such a potential
‘witness and how does it balance against what we can anticipate
‘obtaining in réturn frombthe‘witnesé. Also to be considered
is’the effect of any_consideration\upon the individual as a
_witnes;.before a jury. Ultimately, a "bargain"'shoﬁld be
struck only’after all!of its implications have been fully
asséssed, |

To understand how immunity can be used in a limited
fashion in order to develop an investigation to a point where
‘final judgments can be‘méde, it is necessary to reiterate the
nature-df the following‘forms of agreement between prosecutor
ahd witnéSs:‘ (1) an informail understanding that an interview
will be conditibned'on an agreement by the prosecutor that
nothing said in the course of the interview will be uéed'against'
the witness; (2) a formal grant ofk"use‘plQS“fru;ts" immunityfb‘
by eouit.order;‘and'(3) a commitment by the\State’that in
ﬁaadition‘télfﬁSe'plﬁs fruits" immunity, some dgé?ee_bf leniency
~will be shbwn to the withess in connection.with'ﬁhe,dispbsiﬁion

of a criminal or civil right of action against the witness, or
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that theVWitness &illbbe totallykinSUiated fromvcriminalr
prosecutlon for the entlrety of the crlmlnal eplsode ("trans— ,
~act10nal 1mmun1ty") |

" The first two categorle anolve noe ~commitment by
qthe State other than that of the witness's 1nformatlon 1tself
~and any leads derived therefrom will not be used against him.
Such immunity is'not‘a;bar.tofthe prosecution of the witness
in thefevent.that;evidence;derived froﬁ the sources independent
of the~witness's statements is developed. As noted above,
frthe,draWback invoi&ed, from a proseoutorial‘standpoint, in
using limited 1mmun1ty;,isfthat if and When the*witness is;;

sdbsequently prosecuted the State must prove that 1ts ev1dence'

was derived from an independent source. In re Tuso, and
ac ' » k

State v. Vinegra; ‘Kastigar v. United States, 406 U.S. 441_(1972),'

32 L.Ed.24 212, rehearing den. 408 U.S. S‘ 931 (1972); Zicarelli

.v ‘N.J. State Commission of Investlgatlon, 406 U.S. 472,‘32
'L Ed. 234 (1972) Addltlonally, when employlng “use. plus fruits
1mmun1ty, we must avoid compelllng the witness to testlfy before
a grand jury which might later 1ndlct hlm for an offense other
than perjury or‘false swearlng;’ If proper care 1svtaken in
the course of the lnvestlgatlon in ant1c1patlon of - a subsequent
taint hearlng,*the result of a,grant oﬁ use«plusyfrults ;mmunlty -
’canﬁbe nothing,more;thanithe.inconvenience_of an additional,‘ |
proceedinq at the time~of trial. | ’ | -

o It is 1mp0551ble to set forth a precmse formula

o by whlch the dec1510n to: negotlate 1mmun1ty is made, but

kthere are certaln factors whlch should be welghed when con51der1ng3gﬁ?*”
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";should be understood here that it 1s our pollcy never to

efforts to deal w1th hlm.

‘any»form of immunity.;
1. Can the 1nformat10n be obtalned from any source

,_.other than a thness who wants to nogof iate 1mmun1t\y? Tt : ‘

Vnegotléte any form~ofhactuel leniency until we have received
and evaluated the'informatiOn beinghoffered.‘ If a potential
Witness'refuses to disciose his information hefore such
“negotlatlons take place, ‘we should attempt’ to compel hlS

vtestlmony through statutory forms of 1mmun1ty or abandon

It should agaln be stressed that use plus frults
1mmun1ty (N.J.S.A. 2A:81- 17) should be used cautlously and
'sparlngly, aven though from a purely legal standpoint
| prosecution-of the ihdividual would not neceSsarily be foreclosed.
There 1s no questlon but that legal difficulties will present
"rthemselVes _(_:r_e_._, proving an independent bas1s) if prosecutlon of | ‘

~ the witness is pressed. Moreover, there will be practical

‘difficulties ooncerning the credibility of the witness in
any proseoutiOns against others.

| “ 2. How useful ie the infofmationlfor purposee
oftoriminei.prOSecutioh? From time to time law enforcement
agencies make various kinds of deals with informants to

obtain‘intelligenoe type information. Such negotiations

are hot thefsubject of this memorandum. We are concerned
here with the development of admissible evidence which can

L ;befoorroboratedrin thefoontext of a grand‘jury'ihquiry or

Coue

a trial.

‘Lfl

3. What is the llkellhOOd ‘that the w1tness can " v .

: successfully be prosecuted’ When‘no case exlsts agalnst,‘~
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the w1tness, 1mmun1ty sacrlflces only a vague pOSSlblllty that

one mlght be developed If there 1s llttle chance of a sudbessful

\\\

-vprosecutlon, or 1f the case agalnst the wltness is relatlvely T
‘mlnor in nature,.thé‘State glves up less than 1t would 1f
vthe potentlal prosecutlon of the potentlal witness is SOlld
and 51gn1f1cant : | v
‘ ,4. What is the relatlve 31gn1flcance of the w1tness

as a potentlal defendant° Such a w1tness'must be con51dered
in the broadest pos51ble context‘of his baokground,.power ahd
‘ihfluencehas welljas the‘severity of the-offenses committedb
and;the'exteﬁt'of the potential witness's‘participatiOn and“
responsibility - 7

Sf What is the relatlve 51gn1f1cance of the potentlal
vdefendant agalust whom the witness offers to test1fy° Agaln,
thlS kind of a judgment should not be made in the narrow
conflnes of the case. 1tself . The defendant s 1mportance must
be measured by the serlousness of the soc1al harm whlcn w1ll
result. from not prosecutlng hlm, thereby leav1ng him free‘
to exercise his power and lnfluence. | |

o 6. What is: the value of the testlmony of the w1tness>:

to the case?V Where the testlmony forms the ¢core ev1dence;f .
upon- whlch the prosecutlon is based, 1t-1s of greater value‘
than testlmony whlch is corroboratlve or merely cumulatlve |

7. What 1mpact w1ll 1mmun1ty - partlcularly the N

terms of transactlonal 1mmun1ty anh con51derat10n 1n the c1v1l

‘ sense -~ have on the credlblllty‘of the w1tness at trlal° The
‘more' the State has glven up to obtaln the testlmony, the

‘;more llkely it 1s that the w1tness w1ll not be belleved We“';

—lél-t‘" 3



should make all judgments on consideration with the realization

that any negotiations and the final results thereof must
be disclosed. In each case there comes a point at which the

terms of the immunity agreement are so favorable te the witncss

' Or'outrageous that a jury will not accept the testimony:

8. What impact will immunity -- again, particulerly

‘the~terms of’any~transactiona1 immunity and civil consideration —

‘have on the prosecutor'skéersonal Credibility and that of his

office? A prosecutor has an affirmative duty to engage in

conduct which will assure the public that his office is being
_administered in a fair and responsible mahner. In weighing

‘the relative significance of potential witnesses and targets

of investigations, we must avoid even the appearance of

making ourtjudgments on the basis of personal or political

fmotives.

B. Procedure
Each office should construct a form memorandum which,
once adapted to atparticular‘prosecutor s offlce, may be

utilized in situations involving immunity or other.substantial

conce351ona to a w1tness in a grand jury, trial or other

tcontext / Uniform procedures are 1mperat1ve to ensure a

»//

’coheSive and con51stent applicatlon of the- 1mmun1ty stdtutes.'

Uniformity in documenting the_detalls of.informal considerations
is~elso necessary to ensure their enforceability"with respect

to the express terms of the‘agreement..'lt bears emphasis that

| de01510ns regardlng informal con51derat10n should be the product

f a detailed analy51s of the 51tuation and 1ts consequential

‘effectsw In short, 1n utllizlng the form to record 1nformation
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regarding decisions to granthstatutory immunity or to provide
ankinfOrmal assurance, conSideration should be givenbto'the'
’ev1dent1ary value of an accurate and detalled expllcatlon of &
‘factors leadlng to the dec1sron to extend 1mmun1ty and to the
necessity of a clear statement of the terms of any 1mmun1ty
which is not granted to the 1mmun1ty statute |
a.

Inasmuch as use plus d@rivative use immunity is
prov1ded as a prosecutorlal tool pursuant to N.J.S.A. 2A:18- 17 3,
the statutory procedure is recommendeo for all situations lnv
“which “1mmunlty* ;s either part or all of the consaderatlon
given a partlcular witness. | | |

The statute spec1f1es that a petltlon approved by
the Attorney General may be presented to the court for an
order compelling the testlmony of a partlcular w1tness,.
The petition must set forth the justiflcation for the .
r prosecutor S determlnatlon that the witness's testlmony ought
to be compelled i.e., the W1tness has Luowledgérof particularizeds_eQﬂe
‘crimes. |

A prerequisite to the court's compelling the witness’s"
testimony, and as a‘conseduence to granting use plus'fruits‘
immunlty; is the requirement that abmitness ualidly claim hist
pr1v1lege agalnst self- -incrimination (preferably under oath
in response to questlons before the grand jury) The fact of )
a witness's clalm of pr1v1lege and the spe01flc 1ncr1m1nat01y

questlons to Wthh that clalm was ass erted should be part of

the petltlon 1n support of the prosecutor 8 appllcatlon. .
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| b.“ '

rWith'respect to immunity or other subStantial

;conceSSions to a witness, the obtaining of all approvals‘

shown on the face of the'memorandum;_including the proseCutor

or hlS desi gn se, constitutes a prerequisite to theigrant’

of use plus frults 1mmun1uy (both in informal and in ‘the

formal statutory 51tuat10ns), de gggtg transactlonal 1mmunity,~~'
ClVll con51deratlons or other substantlal concessrons to

a w1tness who testifies in a grand jury or 1nvest1gat1ve

context. In addltlon, the proceduie shall be pursued prior

to seeklng the testlmony of a public off1c1al pursuant to |

N.J.S.A. 2A:81—l7,2§a)vgt‘s g., and thus p0551bly 1nvok1ng

_the Stetutory immunityvthere conferred. Attached to the

memorandum, as noted on its face, should be a supplemental

memorandum giving a brief background of the case, listing

the names of known and potential‘defendants and discussing

© ' the factors referred to in the section of this chapter dealing
_with the criteria to be utilized in weighing a decision to

‘grant concessions to a witness.

C.

: With’respect to an investigative or field attorney's

 interview of witnesses without prejudice, an informal under-

Stahding with the witness that an interview will be conditioned

on an agreement by the prosecutor that nothlng the w1tness says

Hor leads therefrom shall be used agalnst him may be made after
’obtalnlng oral approval from the prosecutor or de51gnated

: representatlve. ‘No such agreement should be made by 1nvest1gators
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or detectlves without the approval of the approprlate s %

‘i«

*1nd1v1dual Such aqreements wh1ch shall be as clear and pr001se
as possible in thelr‘termsi shall be promptly reduced to
wrltlng in the form of a memorandum from the attorney to the“
prosecutox and a copy of the memorandum shall be 1ncluded 1n‘
 the case flle. -Further, such agreements w1ll always be

entered 1nto w1th extreme cautlon, and w1th1n the prosecutor S
discretion, only in 51tuatlons where it appears to the

aattorney from the avallable materlals that the W1tness-has
valuable 1nformat10n'whlch cannot be obtalnedrfrombothef soanes,
and where the'object of'the interview . is to“Ohtainhfacts’t
concernlng potentlal defendants other than the w1tness hlmself
In cases of extreme sea51t1v1ty or 51gn1flcance, before enterlng
such agreements, the . attorney shall obtain wrltten approval,A

from the prosecutor or hlS designee.

_ , e
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 CHAPTER 10

THE GRAND JURYS86 R e

X

1.  THE PROSECUTOR SHOULD ENSURE THAT THE GRAND JURY IS

- FULLY APPRISED OF: ITS ROLE WITHIN THE CRIMINAL JUSTICE
SYSTEM AND ITS PUBLIC DUTIES AND RESPONSIBILITIES.

'PHIS SHOULD BE ACCOMPLISHED DURING THE FIRST MEETING OF
THE GRAND JURY. AMONG THE TOPICS THAT SHOULD BE COVERED
ARE: : c

a. A BRIEF DESCRIPTION OF THE CRIMINAL JUSTICE
'~ SYSTEM FROM THE SIGNING OF THE COMPLAINT
THROUGH A4POS°IBLW APPEAL.

b.- CHOICES AVAILABLE TO THE GRAND JURY INCLUDING
~TRUE BILL, NO BILL, REMAND TO MUNICIPAL COURT,
PRESENTMENT AND THVIR IMPLICATIONS.

¢c.  MECHANICS OF VOTING, INCLUDING MOTIONS FOR
TRUE BILL, SECONDING THE MOTION, AND REQUIREMENT
OF TWELVE AFFIRMATIVE VOTES.

d. =~ THE MEANING OF A PRIMA FACIE CASE. THE GRAND
JURY SHOULD BE ADVISED THAT IT WILL NOT BE
NECESSARY TO CALL ALL POSSIBLE WITNESSES IN THE
CASE TO PROVE A PRIMA FACIE CASE BUT THAT IT
HAS THE RIGHT TO ASK FOR ADDITIONAL TESTIMONY.-

e. THE GRAND JURY SHOULD BE ADVISED THAT IT HAS
THE DISCRETION TO NO BILL OR REMAND CASES
EVEN WHERE A PRIMA FACIE CASE EXISTS, WHERE,
FOR EXAMPLE, THE PROBABILITY OF CONVICTION
IS REMOTE. THE PROSECUTOR MAY MAKE SUCH
- RECOMMENDATION BASED ‘ON HIS EXPERIENCE.

£ FUNCTIONS OF THE PROSECUTOR FOREMAN, DEPUTf’
FOREMAN COURT CLERK, AND COURT REPORTER.

'g. THE NEED FOR SECRECY OF GRAND JURY PROCEEDINGS.

'2.’ THE ROLE OF THE.PROSECUTOR Is TO ACT AS LEGAL ADVISOR

TO THE GRAND JURY AND TO PRESENT EVIDENCE. THE PROSECUTOR
MAY NOT PARTICIPATE IN ITS DELIBERATIONS, EXPRESS HIS

- VIEWS QN QUESTIONS OF FACT, OR ATTEMPT TO DIRECT THE

» GRAND JURY IN ITS FINDINGS. THE PROSECUTOR MAY IN AN

~ APPROPRIATE CASE? ‘ ‘ '

The Attorney General and the County Prosecutors, As5001at10n .
prepared and published the New Jersey\hrand Jury Manual. The Manual
is comprised of “sections comprehensively exploring the subject

matter of these starndards. Thus,  this chapter treats questions
’pertalnlng to the grand jury Jﬂ a brief and summary fashlon‘ :

e B - 13-
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a. .

k.

¢DESCRIBE THE POSSIBLE CHARGES AND THE CONSTITUENT
" LEGAL ELEMENTS. '

‘BRIEFLY EKPLAIN THE EXPECTED TESTIMONY

'RECOMMEND NO BILL. OR REMAND TO MUNICIPAL COURT

. IN CASES WHERE' HE FEELS THE PROBABILITY OF
'CONVICTION IS REMOTE OR THERE IS REASONABLE -

DOUBT AS TO THE DEFENDANT S ﬁUILT.' b

PREVENT WITNESSES FROM GIVING IRRELEVANT OR

OTHERWISE IMPROPER TESTIMONY

»ACROSS—EXAMINE WITNESSES THAT APPEAR TO BE EVASIVD

INCONSISTENT, HOSTILE, OR UNTRUTHFUL.

EXPLAIN TESTIMONY IN THE CONTEXT OF THE LAW

- GOVERNING THE CASE.

' DESCRIBE THE OFFENSE IN TERMS OF THE EXTENT OF

HARM ACTUALLY CAUSED AND ITS RELATION TO THE

AUTHORIZED PUNISHMENT.Z

DISCUSS POSSIBLE IMPROPER MOTIVES OF A COMPLAINANT

- OR WITNESS. i

'DESCRIBE'THE PROLONGED NONENFORCEMENT OF A

STATUTE WITH COMMUNITY ACQUIESCENCE.

DESCRIBEYTHE COOPERATION OF THE ACCUSED IN THE
APPREHENSION OR CONVICTION OF OTHERS. DR

DESCRIBE THE AVAILABILITY AND LIKELIHOOD OF
PROSECUTION BY ANOTHER JURISDICT;QN.,_

VEACH CASE SHOULD BE REVIEWED BY AT LFAST ONE AS SISTANT
. PROSECUTOR PRIOR TO BEING SCHEDULED FOR THE GRAND JURY.
_ THIS REVIEW IS TO ASSURE THAT THE CASE IS COMPLETE,
""IDENTIFY THE WITNESSES;TO BE CALLED AND ANALYZE THE

POTENTIAL CHARGES. = THE FOLLOWING MATERIALS SHOULD BE

a;'

b.

IN THE CASE FILE PRIOR TO GRAND JURY" PRESENTATION.

COMPLAIVT

POLICE REPORTS D Ch TR

“WITNESSES' ' STATEMENTS

'*RAP SHEETS

SCTENTIFIC REPORTS, iNCLUDING‘FIREARMs DRUGS,

FINGERPRINT REPORTS, ETC.

 OTHER LABORATORY REPORTS, HANDWRITING REPORTS,
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SEARCH WARRANTS, AFFIDAVITS AND iNVENTORY
RETURNS.

BUSINESS RECORDS OR RECORDS CERTIFIEDZBY PUBLIC -

5. ;
 OFFICIALS SUCH AS MOTOR VEHICLE ABSTRACTS.
‘h.  MEDICAL REPORTS |
i.  DEMONSTRATIVE EVIDENCE AND. AN INDICATION OF THE
' WITNESSES NECESSARY TO AUTHENTICATE SAME.
4.  STATEMENTS MADE BY THE DEFENDANT AND POLICE
REPORTS CONCERNING THE CIRCUMSTANCES SURROUNDING
THE MAKING OF SUCH STATEMENTS.
k. . REPORTS AND DEMONSTRATIVE EVIDENCE CONCERNING ANY
PRE-TRIAL IDENTIFICATIONS.
1. EVIDENCE REPORT (A COMPLETE INVENTORY INCLUDING THE
: LOCATION OF ALL EVIDENCE AND THE PERSONS INVOLVED IN
THE CHAIN OF EVIDENCE)
m. A LIST OF ALL POTENTIAL WITNESSES INCLUDING THEIR
RESIDENCE, BUSINESS ADDRESS, AND TELEPHONE NUMBERS
n, A SUMMARY OF THE CASE
o.. A PRELIMINARY HEARING TRANSCRIPT IF ORDERED BY THE
| | DEFENSE ATTORNEY OR REQUIRED BY THE PROSECUTOR
4. IN SCHEDULING CASES FOR THE GRAND JURY, THE PROSECUTOR
' SHOULD ASSIGN PRIORITY IN THE FOLLOWING ORDER:
a. JAIL CASES
b. HOMICIDE CASES
'¢c. OTHER IMPACT CRIMES
‘d.  ALL OTHERS }
’ : ;/;" . . }
5.  IN PREPARING A CASE FOR PRESENTATION -TO THE GRAND JURY

IT IS THE FUNCTION OF THE PROSECUTOR TO DETERMINE WHAT
POTENTIAL CHARGES MAY BE CONSIDERED,., THE PROSECUTOR -
SHOULD CONSIDER THE FOLLOWING FACTORS‘

" THE PROOFS TO BE OFFERED AT TRIAL AND: THE POSSIBLE
'CHARGES THEREUNDER ’ ;

COMPLEXITY OF THE ULTIMATE CHARGE TO THE TRIAL JURY

~ EFFECT OF CHARGES ON POTENTIAL PLEA NEGOTIATIONS

‘.MERGER OF OEFENSES

LIMITED SENTENCE EXPOSURE FOR LESS SERIOUS CRIMES
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10.

11,

12,

13.

THE PROSECUTOR.SHOULD CONSIDER COMBINING CASES
INVOLVING MULTIPLE +JURISDICTIONS. ‘THE APPROPRIATE
PROSECUTORS SHOULD DETERMINE WHICH COUNTY QUGHT
TO PROSECUTE ON THE BASIS OF THE GREATEST CONTACT
WITH THE CRIMINAL ACTS, VICTIMS OR WITNESSES AND
THE TRUE SITUb OF THE OFEENSE SEE R. 3: 14 1.

IT IS NORMALLY ADVANTAGEOUS TO JOIN MULTIPLE v
OFFENSES FOR TRIAL. THE PROSECUTOR SHOULD THEREFORF
ENDEAVOR TO JOIN IN A SINGLE INDICTMENT NOT ONLY
THOSE OFFENSES FOR WHICH JOINDER IS MANDATORY

(R. 3:15- -1), BUT ALSO THOSE FOR WHICH JOINDER 1s:
PERMISSIBLE

TO THE EXTENT POSSIBLE, WITNESSES SHOULD BE INTER-

VIEWED THOROUGHLY PRIOR TO THEIR APPEARANCE BEFORE

' THE GRAND JURY.

WITNESS EXAMINATION SHOULD BE BRIEF WITH CONCENTRATION

ON THE ELEMENTS THAT MUST BE SHOWN TQ ESTABLISH A A
PRIMA FACIE CASE. LEADING QUESTIONS MAY BE APPROPRIATE
TO ASSURE THAT THE WITNESS'S TESTIMONY DIRECTLY RELATES
TO THE ELEMENTS OF THE POTENTIAL OFFENSE OR-OFFENSES.
AFTER THE PROSECUTOR HAS CONCLUDED HIS EXAMINATION OF THE
WITNESS, THE GRAND JURORS SHOULD BE ASKED WHETHER THEY
WISH TO QUESTION THE WITNESS. - TO AVOID IMPROPER,
IRRELEVANT, OR REPETITIOUS QUESTIONS IT IS RECOMMENDED

E THAT THE WITNESS BE ASKED TO LEAVE THE ROOM SO THAT THE

GRAND JURY'S QUESTIONS MAY BE REVIEWED BY THE PROSECUTOR
TO DETERMINE THEIR LEGAL “FFICALY

THE PROSECUTOR SHOULD ENDEAVOR TO ALLOW PUTATIVE DEFENDANTS“
WHO REQUEST TO BE HEARD BY THE GRAND JURY TO DO.SO. ‘IN
THE ABSENCE OF SUCH A REQUEST THE PROSECUTOR MAY. ALSO
CONSIDER INVITING A PUTATIVE DEFENDANT TO AP”EAR IN :
SELECTED CASES. IF A PUTATIVE DEFENDANT WISHES TG APPEAR

'BEFORE THE GRAND JURY, HE SHOULD ®E GIVEN "TARGET"

WARNINGS ‘AND A WRITTEN WAIVER SHOULD BE SECURED.

WHERE THE PROSECUTOR IS IN THE POSSESSION OF MATERIAL,;
RELEVANT EXCULPATORY EVIDENCE WHICH MIGHT REASONABLY -
LEAD THE GRAND JURY TO: RETURN A NO BILL, HE SHOULD EITHER
PRESENT. SUCH EVIDENCE OR INFORM THE GRAND JURY OF ITS

vEXISTENCE

IN THOSE SITUATIONS IN WHICH POTENTIAL GRAND JURY
WITNESSES ARE THE SUBJECT OF CROSS- ~COMPLAINTS, ARISING
FROM :THE SAME FACTUAL TRANSACTIONS, SUCH PERSONS SHOULD .

 BE SUBPOENAED TO APPEAR BEFORE THE SAME GRAND JURY .

AND SHOULD BE ADVISED OF THE EXISTENCE OF THE CRIMINAL o
COMPLAINTS AND GIVEN THEIR TARGET WARNINGS AND APPROPRIATE
WAIVERS PROCURED.f .

e
44:5
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14,

15.

16.

PERSONAL TO A DEFENDANT OR THE TARGET OF AN INVESTIGATION

==

PROSECUTORS SHOULD, AS A GENERAL RULE SEEK TO PRESENT.
ADMISSIBLE EVIDENCE TC THE GRAND JURY. SO TOO, -

'EVIDENTIARY PRIVILEGES SHOULD BE HONORED AT THE GRAND

JURY STAGE OF PROCEEDINGS. WHERE A PRIVILEGE IS

AND THAT INDIVIDUAL HAS THE RIGHT TO CLAIM THE PRIVILEGE
IT CAN BE ASSUMED THAT THE INDIVIDUAL WILL EXERCISE

THE PRIVILEGE IN ALL OTHER INSTANCES WHERE THE PRIVILEGE
IS NOT. PERSONAL, CONSIDERATION SHOULD BE GIVEN TO THE
NATURE OF THE PRIVILEGE, THE INDIVIDUAL WHO HAS A RIGHT
TO EXERCISE IT AND OTHER SURROUNDING CIRCUMSTANCES

a. AN EXCEPTION TO THIS GENERAL RULE EXISTS WITH
RESPECT TO INVESTIGATIVE GRAND JURIES WHICH MUST
SIFT THROUGH ALL AVAILABLE CLUES TO DETERMINE
WHETHER A CRIME HAS BEEN COMMITTED

b, 2N EXCEPTION TO THIS GENERAL RULE EXISTS WITH
‘RESPECT TO EXPERT WITNESSES. WHERE AN EXPERT
WOULD MERELY TESTIFY AS TO THE CONTENTS OF
HIS REPORT, HIS PRESENCE BEFORE THE GRAND JURY
WOULD NOT BE NEEDED B

C. WITH REGARD TO EXCEPTIONS TO THE GENERAL RULE, -

THE PROSECUTOR SHOULD CLEARLY INFORMkTHE GRAND
JURY OF THE AVAILABILITY OF BETTER OR FIRSTHAND
EVIDENCE SO THAT IT CAN, IF IT WISHES REQUEST
vPRESENTATION OF SUCH PROOFS.

THE GRAND JURY HAS THE AUTHORITY TO ISSUE SUBPOENAS
TO GATHER EVIDENCE. THE PROSECUTOR HAS NO SUCH POWER.
TO ASSIST THE GRAND JURY, THE PROSECUTOR MAY ISSUE
THE GRAND JURY'S SUBPOENA FOR EVIDENCE CATHERING
PURPOSES. THE POWER TO ISSUE GRAND JURY

SUBPOENAS IS LIMITED TO THE PROSECUTOR AND HIS
ASSISTANT PROSECUTORS. COUNTY DETECTIVES OR INVESTI-
GATORS OR POLICE OFFICERS HAVE NO SUCH AUTHORITY
UNLESS DELEGATED BY THE PROSECUTOR. = COUNTY INVESTI- -
GATORS QR POLICE OFFICERS ARE NOT TO BE GIVEN BLANK
SUBPOENAS OR THE AUTHORITY TO ISSUE THE SAME BASED

ON THEIR OWN DISCRETION. POLICE OFFICERS HAVE NO
AUTHORITY TO ISSUE. THEIR OWN SUBPOENAS EXCEPT AS
PROVIDED BY R. 7:3-3. AS A GENERAL RULE, PROSECUTORS

' SHOULD DIRECT THAT THE SERVICE OF ALL SUBPOENAS BE

AUTHORIZED BY AN ASSISTANT PROSECUTOR. ONCE THE v : I ; e
SUBPOENA IS AUTHORIZED, IT CAN BE SERVED BY A POLICE
OFFICER OR ANYONE ELSE EIGHTEEN (18) YEARS OLD OK OLDER

,THE GRAND JURV SUBPOENA CAN BE USED TO COMPEL A PERSON

TO APPEAR AT THE GRAND JURY FOR THE PURPOSE OF OBTAINING

C‘HIS FINGERPRINTS VOICE PRINTS HANDWRITING EXAMPLARS
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AND OTHER TYPES OF NON-TESTIMONIAL EVIDENCE. SUCH
- EVIDENCE HAS BEEN REGARDED AS NON- ~TESTIMONIAL I JVATURE
'AND THEREFORE NOT PROTECTED BY THE FIFTH AMENDM NT.
LIKEWISE, PROVIDED. THAT THE INQULxr‘IS REASONABLE
| THE SUBPOENAED MATERIAL IS NOT BROTECTED BY THE FOURTH
. AMENDMENT SINCE THE SUBPOENA IS NOT A SEIZURE WITHIN
THE . SCOPE OF THE FOURTH AMENDMENT.

17. UPON THE RETURN OF A "TRUE BILL" BY THE GRAND JURY THE

INDICTMENT MUST BE PRESENTED IN OPEN COURT TO THEMASSIGNMENT‘

JUDGE OR OTHER JUDGE AUTHORIZED BY. R. 3:6- 8(a) Tﬁ RECEIVE
INDICTMENTS. SUCH ACTION MUST BE TAKEN IN THE . PEESENCE OoF
AT LEAST TWELVE MEMBERS OF THE GRAND JURY. THE/iNDICTMENT
IS SUFFICIENT IF IT CONSISTS SIMPLY OF A WRITTEM STATEMENT
~OF THE ESSENTIAL FACTS CONSTITUTING THE OFFENSE/CHARGED

AND A CITATION TO THE SPECIFIC STATUTE OR STATJTES ALLEGEDLY

VIOLATED. EACH INDICTMENT MUST BE SIGNED BY THE PROSECUTING
ATTORNEY AND. ENDORSED AS A TRUE BILL BY THE FﬁREMAN OR,
IN HIS ABSENCE, BY THE DEPUTY FOREMAN. - R. 3¢ 7 - -3.

COMMENTARY

- New Jersey is one of the most densely populated

and highly urbanized states in the nation. Therefore, it is

not surprising that our law enforcement officials are continually

engaged in combatting the ugly realities of crime.  Yet, deSpite

the difficdﬁtieS‘of this task, we have maintained a high:level

of respect for the rlghts of those accused of criminal wrongd01ng.

This tradltlon has been{manlfested, in large measure, by the
~safeguards provided those Who'have become the focus’of‘grand
jury inquiriés.b ’

| The abllltv of the grand jury to. prevent unwarranted
proeecutlonsvand to act 1ndependently has Pﬁen the subject of
‘much bublic debate. Yet the charge that prosecutors abuse
" their powers in grand jury proceedlngs is wholly unsubstantlated
fl@‘lnstances of

['. B
prosecutorlal mlsconduct have been rare in our State. We

‘1n New Jersey. In p01nt of fact, specr

*
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believe that the success,Of the‘New~Jersey~system is premised'

- largely on our efforts to.professionaliZe,law enforcement.

Close supervision of well-trained professionals is the best
guarantee against prosedutorial excesses.;}
Toward this end, the Attorney General of New Jersey

‘and the County Prosecutors Assoclatlon comm1ssmoned avtask
force consisting of prosecutors and members'ofdtherDivision,of
‘Criminal Justice to preparefa grand jury manual for,the use of
State and local lew enforcement agencies. Our efforts were
designed to select the best procedures presentiy in force
as opposed to'merely weeding out the worst. |

| The manual, in its conpleted form, extensivelyrsets_
forth recommended practices for prosecuting attorneys in
presenting cases to grand juries. It provides for unlformlty

- of prosecutcrlal conduct in every grand jury in New Jersey. It

also constitutes a valuable orientation document for‘newly
appointed Deputy Attorneys General‘and Assistant Prosecutors.

| The manual, the first of its kind, codifies the
best'practices presently utilized by state and local prosecutors
in'presenting matters to grand juries. It provides a |
comprehensiVe stateﬁent~of the prosécUtor's duties
and ethical obligations before the grand jury. The manuas
r’addresses such important areas as grand jury orientation,
ithe role of the prosecutor in grand jury proceedings, the
'rlghts and dutles of w1tnesses appearing before the grand

JLry,'standards for determining whether 1mmun1ty should be

emﬁloyed as an investigative.tool; gnidelines for disseminaticn
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of information to the media, preparation of cases prior ~ = - /[

tb.presentatiqnvtd the grand jury and’post-iﬁdictment>ptOCedurésg:
Thé £ex£ual‘portiOn of the Manual has béén'suppleﬁéhﬁed with | |
an extehsiVe appendix coﬁsis{éng of model forms for use during
the investigative phaée of the grand jury function. '

In sum, bur grahd jury manual wés‘the product of
a painstaking effort toc define the rational bounds of prosecutorial
discretion. It seeks to facilitate the need for a flexible |
systém, which ensures individual righté, while permitting
proéecdtors,tg have.sufficieht authority to fulfill their sWorn‘
duties; Further, those:who deviate from the‘standardé set
forth in the manual may be-administrativeiy_disciplined;r

Adherence to the articulated standards set forth in the manual

will ensure that prosecutors in New Jersey will continue to g

be solicitous of therrighté of défendants and witnesses in
grand‘jﬁryvproceedings. | | | |

The standérds'set forth hereireflect many of the
principles and guidelines described"iﬁrgréater detail in-the
Grand Jury Manual. 'We emphasize that-while these,standards
serve as a handy referenCe‘éuide, all prosecutprs‘and their

assistahts should carefﬁlly‘review the,Grand’Jury'Manual.,

i




CHAPTER 11

JOINDER AND SEVERANCE

1. R. 3:15-1 WAS RECENTLY AMENDED AND AUTHORIZES JOINDER
UNDER THE FOLLOWING CIRCUMSTANCES:

a. PERMISSIBLE JOINDER. THE'COURT MAY -ORDER
2 OR MORE INDICTMENTS OR ACCUSATIONS TRIED
TOGETHER IF THE OFFENSES AND THE DEFENDANTS,
IF THERE ARE 2 OR MORE, COULD HAVE BEEN
JOINED IN A SINGLE INDICTMENT OR ACCUSATION.
_THE PROCEDURE SHALL BE THE SAME 2S IF THE
PROSECUTION WERE UNDER SUCH SINGLE INDICTMENT
"OR ACCUSATION

b.  MANDATORY JOINDER. EXCEPT AS PROVIDED BY
R. 3:15-2(b), A DEFENDANT SHALL NOT BE
SUBJECT TO SEPARATE TRIALS FOR MULTIPLE
INDICTABLE OFFENSES BASED ON THE SAME CONDUCT |
OR ARISING FROM THE SAME CRIMINAL EPISODE

 OR TRANSACTION IF SUCH OFFENSES ARE KNOWN

TO THE APPROPRIATE PROSECUTING ATTORNEY AT
THE TIME OF THE COMMENCEMENT OF THE FIRST
TRIAL. .

2. IT IS:INCUMBENT ON THE PROSECUTOR TO ENSURE THAT:

a. ALL OFFENSES BASED ON THE SAME CONDUCT OR
ARISING FROM THE SAME CRIMINAL EPISODE
OR TRANSACTION ARE JOINED IN THE SAME
INDICTMENT OR ACCUSATION; '

b. BEFORE RETURNING AN INDICTMENT OR FILING
AN ACCUSATION, AND BEFORE MOVING A CASE FOR
TRIAL, THE PROSECUTOR MUST CHECK WITH THE
PROSECUTOR OF ANY OTHER COUNTY WHERE THE
TRANSACTION OCCURRED TO ASCERTAIN HIS
- INTEREST IN THE MATTER OR THE STATUS OF
PENDING CHARGES;IN THAT ‘COUNTY; AND,

S C. THAT EACH NON-INDICTABLE OFFENSE o
RELATED TO THE INDICTABLE (PENDING IN THE
MUNICIPAL COURTS) ARE REFERRED TO THE PROSECUTOR s
OFFICE WITH THE INDICTABLE COMPLAINT.

COMMENTARY

Iantate v. Gregory, 66 N.J. 510 (1975), the Supreme

Court adopted a mandatory jolnder requlrement to prevent separate

'~trlals for multiple offenses based on the same conduct or arising
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Afrom,tﬂe.same criminelkepieode, if“suoh offenses‘arevknowﬁ '
td the appropriate prosecuting officer at the time’of‘the
comnencement of the first trlal and are w1th1n the jurlsdlctlou
'of a 51ngle court The Court adopted the mandatory ]01nder

rule of the Model Penal Code (§l 07 (2) and (3)), see 55 N.J.

at 519, 522, pendlng the "preparatlon of the pre01se contours
and detalls of the compulsory jOlnder rule® by its Criminal
Practice Commlttee "for. ultlmate con51deratlon and promulgatlon"

by the Court State V. Gregory, supra at 522. The new Rule

3:15~-1(b) was drafted as the Commlttee S response to the
Supreme Court's request, and it was adopted by" the Supreme
Court to be effective September 6, 1977.

Rule 3:15{l(a) provides for "permissible joinder."
‘The standard for determining when two or more indiétments or
aecusetiohs may be tried'together»is actually set forth in
R. 3:7-6;87‘t0 which R; 3:15-1(a) in effect»refersiwhen\it;
states that the«"procedure shall be the same as if the P
’prosecution were under such 51ngle 1ndlctment oxr accusatlon.88

87 ‘ ; . .
Rule 3:7-6 entitled "Joinder of Qffenses," provides:

Two or more offenses may be charged in

the same indictment or accusation in a

separate count for each offense if the

offenses charged, whether high misdemeanors

‘or misdemeanors or both, are of the same or

similar character or are based on the same

act or transaction or on 2 :or more acts

‘or transactions connected’together or

constituting parts of a. Gommon scheme or

plan. Relief from prejudicial 301nder

' hall be afforded as prov1ded by R. 3: 15 2.
88 _ : i
Rule 3: 15 l(a), through R.»3 - 6(a), will now ldentlfy "..; the
outer limits of permissible joinder of offenses." Commentary
to Standard 1.1, ABA Project on Criminal Justice Standards -
Relating to J01nder ‘and Severance (Approved Draft) page 10. The
- language of R. 3:15-1 also.provides a vehicle for‘prosecutors to
move for . jolnder not’ perfected (under R. 3:7- 6) in the same
'1nd1ctment oxr accusatlon.' ' . : :
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: Paragraph~(b) of Rule 3:15-1 essentially incorporates

othe language of,Section 1.07(c) of the Model Penal Code'(P:opOSed

OfflClal Draft 1962) and is entltled "Mandatory J01nder." " This
Y ,
dlstlnctlon between perm1551b1e and mandatory 301nder of

c¢riminal offenses is analogous to that drawn by Standards 1.1

and 1.3 of the A.B.A. Project on Minimum Standards for

‘ Criminal Justice, Standards Relating to Joinder and Severance

(Approved Draft).
The new R 3 15 -1(b) is 1ntended to’ make clear that
the mandatory jOlnder rule applies only with respect to

multiple 1ndlctable offenses. It does notvrequlre joinder

of indictable and non~-indictable offenses. BSee e;g., State

v. Saulnier, 63 N.J. 199 (1973); State v. McGrath, 17 N.J. 41

(1954) . The rule also states that indictable offenses

based on the same conduct or arising from the same criminal

episode or transaction must be joined if such offenses are

known to the apbropriate prosecuting attorney at the time
; ' 89 : :
of the commencement of the first trial. See State v.

Tamburro, 137 N.J.Super. 51 (App.Div. 1975). Thus, the rule

- 89

By virtue of relating the rule exclu51vely to 1ndlctables,
the reference to prosecuting attorney would exclude municipal
prosecutors. = The court has, however, recognized the need for strong
administrative action to prohibit disposition of non-indictables ‘
- (at the municipal level) prior to disposition of related
indictables. The court has also recognized the need, 'con31stent
with R. 3:25-1 and 3:25A, to dispose of the non-lndlctable, ’
where possible, at the county level at the time of or following
disposition of the indictable without remand of ‘the non-indictable
to the municipal court. However, the mandatory joinder rules
although applying exclusively to indictables, do not address
.themselves to the problems of double jeopardy, due process or
collateral estoppel, see State v. Gregory, supra, which would

‘
.',
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on its face imposes no affirmative burden on the prosecutor
to investigate the existence of othervcharges'whichcmight,1>
be involved in the transaction. {(But see fn. 89, supra)-.

- The Rule as adopted by the-Court»does not adopt the language

of the Model Penal~Code pfovidingcthat offensee need be jdined.ﬁv
. only if "within the jurisdiction of a single court." The |
problem caused by the distincti&e jurisdictionskof the State,
county, and municipal courts was eliminated, to the greatest

- extent p0551ble, by reference in R. 3:15-1(b) exclusively'

to indictable offenses and ellmlnatlon of thlS phraseﬁ

‘See State v. Tamburro, and footnote 89, ‘supra.

The new R.. 3:;5—l(b) places the burden on the
prosecuting attorney to insure that all‘charges‘which must
be joined. are so;joined.~ Some consideration was given to the
: possibility .of placing the burden of moving for mandatory

joinder on the defendant. The Model Penal Code pxovisions placen

the‘burden squarely on the prosecuting attorney, bup’the,A.B.A.
Standard (§1.3(b)) places it upon the defendant. The Crimipal
Practice Committee noted that,the Supreme Court, in1State V.

Gregory,,supra, clearly recognized this distinctionf(footnote

4, p. 519) in the course of 1mplement1ng sections l 07(2) and

(3) of the Model Penal Code. . See 99 N.J.L.J. 394 (May 6, 1976)

89 (contid)

apply across county lines as well as w1th1n a given county.
State v. Davis, 68 N.J. 69, 76 (1975). Such defenses are
left for development bY»case'law. ‘See Waller v. Florida,
' 397 U.S. 387, 90 S.ct. 1184, 25 L.Ed. 2d 435 (1970); Ashe

. Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25 L.Ed.2d 469 (1970),
State v. Bell, 55 N.. N J. 239 (1970); State v. Red1nger,y54 N.J. 41
(1973). ‘ , T o RN o
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Thé Supr@méyCourf adopted the Cémmittee's poSiEioﬁiih adopting

R. 3:15-1(b). o S e
Despite the fact that the rule (1) places no affirmativew

duty on the prosecutor to investigate other charges which might

be involved in the episode or transaction, (Z)Idoes not

requiré (or even permit) joinder of non-indictable offenses

in an indictment or accusation with an‘indictable charge and

(3) is limited to indictable offenses, and (4) applies, on

kité face, only "if such offenses arekknown»to the appropriate

prosecuting attorney at the time of the commencement of thek‘

first trial," we belie&e that all prosecuﬁors must endeavor,

to ensure that all non-indictable offenses related to |

indictables are referred‘to the*prbsecutor,together with the

indictable. Before returning an indictmeni, filing an

accusation, orbcommencing trial, the prosecutor df the'forum

county should communicate with the prosecutor of any other

county which might have an interest in the criminal transaction’

~ to ascertain the status of his investigation‘into the~matter;

| This procedure is required by virtue of the decisions

involving double jéopardy ana collateral estoppel. If the

- digposition in munigipal court or in a foreign couﬁty involves

‘either a lessér'included offénse or an issue of fact necessarily

determined, subsequent reprosecution may be barred. See

e.g., Harris v. Oklahoma, ___ U.S. _ , 97 S.Ct. 2912 (1977);

‘Brown v. Ohio, > U.S. , 97 S.Ct. 2221 (1977); Waller v. Florida,

397 U.S. 387, 90 S.Ct. 1184, 25 L.Ed.2d 435 (1970); Ashe v. Swenson,

397 U.S. 436, 90 S.Ct. 1189, 25 L.Ed.2d 469 (1970). See

 alsQ,SEa£e Q. Redingery 64 N.J. 41 (1973); State v. Bell,
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‘merger, e.g., State v. Davis, 68 N.J;fﬁé {1975), and ‘election®

to ascertaln 1f the docket index. reveals’ any pendlng matters

,agalnst the defeneant,o: the complalnlng wltness.f The latter proced1

55 N.J. 239 {1970) . See also variqqe cases @ealihg with

state v. Godfrey, 72 N. N.J. 462 (1977). '*Vresult-

1. All complalnts Ylldt@d to an 1ndlctab] “chargoe

~should be referred to the prosovutor wlth the‘lndxctable.

The Admlnlstratlve Offlce of the Courts has made clear that,

if the indictable offense is no:bllled ‘the non—lndlctable

<may1be remanded for dispositionkin the municipal courts, but

jEA

e

if an indictment or accusation is filed, where possible, the

non-indictables should be disposed of as part of a "plea
peCkage"rinfthe upper coﬁrts, R. 3:9-3; 3:25A~l;~or'if the
indictable is disposed of at trial (without disposition of

the nohwindictable,'see State~v¢«5aulnier¢?supra), the upper

cburt,eafterehearing from the parties, should determine whethet
the double jeopardy clause or doctrlne of collateral estoppel
reggires diemissalvin lieu of remand.go To effect this standard, .
an ihvestiéator in the Prosecu;qr's‘bffice, during the case;
screeningrprocess, should contact the municipal ceurt to makei
sure all non-indictable offenses (referred to in theéincident

or arrest reports) are referred to the:Prosecutor. As a double

check, -he should communicate with the'municipal court clerk

90 .

If the related non-indictable charges other than the defendant, 7
1t”should be referred to the prosecutor with the indictable so

" that defendant is not called as a witness at the trial ‘on the non-

indictable, thus raising various Fifth Amendment questions. = The‘, »> ";
non-indictable can be remanded for dlsp051t10n by the prosecutor S

after dlSpOSlthn of the 1ndlctable. L o
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.may be avoided where the proSecutor periodically,befietter,
reminds munlclpal court officials to refer all related v
non~1ndlctables to the prosecutor with the indictable and . : . "
the prosecutor ‘is assured that the mun1c1pa1 court ig d01ng so.

| 2, Before returnlnq an indictment, flllng an accusation

or commencing trial, the’prosecutor should communicate with

the prosecutor of any other county whfehﬁmight have an interest
in the criminal transaotion'to aecertarh the status of his
investigation into the‘matter.k As a metter of uniformiity,

‘the inquiry should be in writing addressed to the first
assistant prosecotor.Of the’foreign,county. If the matter
requires emergent attention, the inguiry may'he~made~teleph0nically
and confirmed in wri%ing‘addressed to the first assistantr
prosecutor. When a maﬁter is dieposed of by plea, the
prosecutor s'hould also seek the advice of the foreign prosecutor ‘
as to disposition of all charges (and particularly those‘ihvolvjng
the same episode or transactlon) pending in the foreign

91
~county. R. 3:25A-1. ‘(Faiiure to communicate with the foreign

291
" Rule 3: 25A~1 permlts a judge to dismiss an 1nd1ctment accusation
~or complaint pending in another county. The rule was designed
to facilitiate the simultaneous disposition of all charges
pending against a defendant and is not limited to offenses
involving the same transaction as that being prosecuted in the
forum county. While the prosecutor of the foreign county
need not consent to such dismissal, his advice absent extra-
oxdinary circumstances should be honored by the prosecutor of
~ the forum county. Where the foreign prosecutor participates.
in shaping a negotiated plea, which involves dlSpOSltlon {by
* plea or dismissal or both) of charges pending in the foreign
~county (as well as in the forum county) the consent of the
- foreign prosecutor should be confirmed in writing. Prosecutors . :
‘at the time ‘of negotiating pleas should check rap sheets and :
 endeavor to shape-’ pleas Wthh favorably dlspose of all charges ‘
pendlng 1n the State.




_ prosecutor about tranSaotiohs«which'may involve hisfcounty

"could affect his ablllty to subsequenL1Y dlsmose of the charges)

If the matter is to be disposed of follow1ng *he return of
an 1nd1ctment, 1t sshould bé notcd that county qrand juries
V

have statew1de jurlsdlctlan, and all offenses 1nvolv1ng the

same transaction should oe joined in a single indictment or
accusation. State v. DiPaolo, 34 N. N.J. 279, 284-287 (1961).

Thus,’lf two or more counties express 1nterest in_ prosecutlng

‘ e

" a matter, the prosecutors themselves (or the first assistant

prosecutor in the;prosecutor's absence) should decide the forum

county, The‘county where the most serious Offense or most
serious part of ‘the transactlon occurred should generally
take rnspon51b111ty, and the de0151on should be conflrmed in
wrltlng.

~While a defendant may move‘for severance and/or a

change of venue, the objectlon to ]01nder should be deemed a

waiver of rlghts to claim double jeopardy or collateral estoppel

Jeffers v. Unlted_States, oo U.8. 4 97 S.Ct.2207,53 L.Ed.24 -

168 (1977).

Finaily, with regard to joinder of defendants, R. 3:7-7

provides:

Two or more defendants may be charged

in the same indictment or accusation if
they are alleged to have participated in .
the same act or transaction or in the

same series of acts or transacLlons R

- constituting an offense or offenses. Such
defendants may be charged ln one Or More.

. counts together or separat 21y and all of the
defendants need not be charged in each
count. . The disposition of the indictment
or accusation as to one or more of several
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defendants:joined in the same
indictment or accusation shall not
~affect the right of the State to
proceed against the other defendants.
Relief from prejudicial joinder shall
be afforded as provided by R. 3:15-2.

Defendants should be joined in theisame'indictment

or accusation in accordance with Standardrl 2'of'thefA.B.A.

Standards Relatlng to 301nder and Severance. = It provides:

Twe Or more defendants may be jOlned in
the same charge:

(a) when each of the defendants is charged
with accountability for each offense
included; o
(b) when each of the defendants is charged
with .conspiracy and some of the defendants
are also charged with one or more offenses
alleged to be in furtherance of the
conspiracy; or

(c) when, even if conspiracy is not charged
and all of the defendants are not charged
in each count, it is alleged that the
several offenses charged:
(i) were part of a common scheme or
plan; or
(ii) were so closely connected in

respect to time, place, and occasion that
it would be difficult to separate proof
of one charge from proof of the others.

See also Standard 2.3, R. 3:15-2 and Bruton v. United States,

391 U.s. 123, 88 S.Ct 1620, regarding severance Rule 3:15—
2{a) which places‘an affirmative burden on the State and’
provides: |

(a) Motion by State Before Trial. If 2 or”
more defendants are to be jointly tried and
the prosecuting attorney intends to introduce
at trial a statement, confession or admission
of one defendant involving any other
defendant, he shall move before trial -

on notice to all defendants for a
determination by the court, in camera,as

to whether such portion of tH_'statement,
‘confession, or adm1551on 1nvolv1ng such
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other defendant can be effectively deleted
therefrom. The court shall direct the specific
deletions to be made,-or, if it finds that
effective deletions cannot practically be
made, it shall order separate trials of the

~defendants. Upon failure of the prosecuting
attorney to so move before trial, the court
may refuse to admit such statement, confession
or admission into evidence at trial, or take
such other action as the interest of justice

. requires. :

Rule 3:15-2 and the cases cited thereunder should be consulted

whenever there are codefendants to be jointly tried and the State

is in possession of a statement from one or more codefendants.
Joinder of defendants is -also important because of

the opinion of the Supreme Court in State v. Gonzalez, 75

g;g; 13 (1977) although motic:is to suppress may be made
before‘indiétmenﬁ, see R. 3: .-7. Simultaneous return of an
indictment namihg all defenda ts involved in the sahe,transaction
is impoftant in‘terms>0f estaDlishing that defendants involved

inlthe same transaction could Simultaneously move to'Suppress.

As stated in State v. Gonzalez, supra:

Our present rule, R. 3:5-7(a), regquires a
defendant to brlng “his motion challenging

- a search and seizure as unlawful within 30
days after the initial plea to the charge
unless the court, for good cause, enlarges
the time. Henceforth, the Rule shall bke_..
deemed amended to require joinder of all
such motions by co-indictees for consolidated
consideration in a 51ngle hearing Where

a defendant makes a convincing show1ng that

- he was unable to participate at a prior .
suppression hearing in which the challenged
‘search was invalidated, as this defendant
has done, and the evidence adduced at both
hedrings is substantially the same, he
should be afforded the right to clalm the
benefits of such a hearing. However, where
"a defendant resists such joinder or fails
without adequate justification to participate

153~
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R

in the consolidated suppression
proceeding, a plea of collateral
estoppel will be unavailable. ' In
any event, sound practice requires
that the same judge who presided
over the first suppression hearing
should ordinarily hear any later
motion arising out of.the same
transaction.
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- CHAPTER 12

THE ROLE OF THE PROSECUTOR IN PLEA
NEGOTIATIONS AND SENTENCING

EACH PROSECUTOR'S OFFICE SHOULD HAVE DEFINITIVE POLICIES
REGARDING PLEA NEGOTIATIONS. THE FOLLOWING CRITERIA
SHOULD BE CONSIDERED IN DETERMINING WHAT RECOMMENDATIONS
ARE WARRANTED:

a. - THE NATURE AND‘SERIOUSNESS OF THEFOFFENSE‘OR
OFFENSES CHARGED, I.E., CRIMES AGAINST THE PERSON,
CRIMES AGAINST PROPERTY; ‘

b. AN EVALUATION OF THE PROOFS;

c. AN EVALUATION OF ‘THE WITNESSES, IqE., THEIR
AVAILABILITY FOR TRIAL, ANY IDENTIPICATION
PROBLEMS,. CREDIBILITY, RELATIONSHIP TO THE
VICTIM, IMPROPER MOTIVES, ETC.;

d. THE CIRCUMSTANCES OF THE VICTIM, I.E., EXTENT
OF BODILY OR OTHER PERSONAL INJURY, PROPERTY
RIGHTS, ECONOMIC LOSS INCURRED, AS WELL AS THE
FEELINGS AND ATTITUDE OF THE VICTIM, INCLUDING -
AN EXPRESSED WISH NOT TO PROSECUTE;

e, THE BACKGROUND OF THE DEFENDANT, INCLUDING. HIS
AGE, FAMILY STATUS, WORK STATUS, PRIOR ARREST,
JUVENILE AND CRIMINAL RECORD, AND ANY RELATIONSHIP
BETWEEN THE'DEFENDANT AND THE VICTIM;

E. THE ATTITUDE AND MENTAL STATE OF THE DEFENDANT AT
THE TIME OF THE CRIME, THE TIME OF THE ARREST,
. AND THE TIME OF THE PLEA NEGOTIATION; - :

g. - ANY UNDUE HARDSHIP CAUSED TO THE DEFENDANT'

h. THE CIRCUMSTANCLS OF THE ARREST I E. WHERE AND
AT WHAT TIME IT WAS MADE, WAS IT PURSUANT TO &
'WARRANT AFTER SEVERAL ATTEMPTS TO LOCATE THE
DEFENDANT, OR DID THE DEFENDANT VOLUNTARILY

SURRENDER; ‘ -
i.  ANY PAST OR POTENTIAL COOPERATION WITH LAW '
ENFORCEMENT ; o ) el o
j.  ANY POLICE RECOMMENDATIONS,

k. THE MORAL CONSEQUENCES IN . THE COMMUNITY

“vl.f”DThEx?GSSIEEE DETFPRFNT“VALUE OF PROSECUTION, -
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m. THE AGE OF THE CASE:
n. A HISTORY OF NON-ENFORCEMENT OF THE STATUTE VIOLATED;
©.  ANY OTHER AGGRAVATING OR MITIGATING CIRCUMSTANCES. .

"@‘I\CH PROSECUTOR'S OFFICE SHOULD HAVE DEFINITIVE POLICIES

'~ REGARDING THE SENTENCING PROCESS.  THE PROSECUTOR'S FUNCTION
'DOES NOT TERMINATE UPON THE RETURN OF A GUILTY VERDICT OR
THE DISPOSITION OF CRIMINAL CHARGES BY VIRTUE OF A PLEA

AGREEMENT.

. a.  THE PROSECUTOR SHOULD MAKE A REASONED JUDGMENT
' AS TO WHETHER A RECOMMENDATION SHOULD BE MADE
IN A PARTICULAR CASE. - THE CONSIDERATIONS SET
~FORTH. IN STANDARD- 1 ARE EQUALLY APPLICABLE TO
THE SENTENCING PROCESS AND INCLUDE:

(1) THE NATURE OF THE OFFENSE

(2) THE EFFECT OF THE CRIME ON THE VICTIM
(3) THE BACKGROUND OF THE DEFENDANT

(4) THE RISK TO THE PUBLIC

(5) THE POSSIBILITY OF REHABILITATION s
. : P
b. ~ THE PROSECUTOR SHOULD NOT MAKE THE SEVERITY OF ™.
SENTENCES THE INDEX OF HIS EFFECTIVENESS. NEVER-
THELESS, HE MUST ALWAYS BEAR IN MIND THAT HIS
PRIMARY OBLIGATION IS TO PROTECT THE PUBLIC. THE
PROSECUTOR, WHO OF COURSE IS FULLY FAMILIAR WITH
THE FACTS, IS OBLIGED TO ENSURE THAT THE PUBLIC'S
RIGHT TO BE PROTECTED AGAINST CRIMINAL ATTACK Is
'RESPECTED. TO THE EXTENT THAT HE BECOMES INVOLVED
IN THE SENTENCING PROCESS, HE SHOULD SEEK TO ASSURE
* THAT A FAIR AND INFORMED JUDGMENT IS MADE ON THE
SENTENCE AND HE MUST ATTEMPT TO AVOID UNFAIR
SENTENCE DISPARITIES

c. THE PROSECUTOR SHOULD ASSIST THE COURT IN BASING

ITS SENTENCE ON COMPLETE AND. ACCURATE INFORMATION_
FOR USE IN THE PRESENTENCE REPORT. HE SHOULD

- DISCLOSE TO THE COURT ANY INFORMATION IN HIS -
FILES RELEVANT TO THE SENTENCE. IF INCOMPLETENESS
OR ERRORS APPEAR IN THE PRESENTENCE REPORT, HE SHOULD

- TAKRKE STEPS TO -PRESENT THE COMPLETE AND CORRECT
INFORMATION TO THE COURT AND DEFENSE COUNSEL.
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COMMENTARY

Plea negotiation has now been accepted as avlegitimate

and respectable adjunct of the admlnlstratlon of the criminal
- 92

" laws.

92 : :
R. 3:9-3 codifies certain procedures rela*rng to the plea
negotlatlon process. It prov1des.

(a) Plea Dlscu551ons Generally. The prosecutor
and defense counsel may engage in discussions
relating to pleas and sentences, but except

as hereinafter authorized the judge shall take
no part in such discussions.

(b) Entry of Plea Agreement. Where the prosecutor -
and defense counsel reach an agreement as to the
offense or offenses to which a defendant will plead

. on condition that other charges pending against
the defendant will be dismissed or an agreement
‘as to the sentence which the prosecutor will recommend,
such agreement shall be placed on the record in
open court at the time the plea is entered.

(c) Disclosure or Agreement to Judge. Upon
reguest of the parties, the judge may permit the
disclosure to him of the tentaiive agreement and
the reasons therefor in advance of the time for
tender of the plea. The judge may then indicate
to the prosecuting attorney and defense counsel’
whether he will concur in the proposed disposition
of the information in the presentence report
at the time of sentence is as has been represented
to him at the time of his initial concurrence and
~supports his determination that the interests of
justice would be served by his concurrence. If
the agreement is reached without such disclosure
or if the judge agrees conditionally to accept ;
the plea agreement as set forth above, the entire .
plea agreement and concurrence shall be placed

- on the record in open court at the ‘time the plea

L is entered , : : '

(d) Agreements involving the right to Appeal
‘Whenever a plea agreement includes a provision
- that defendant will not appeal, the court shall
~advise the defsndant that, notw1thstand1ng the
: ;1nclu51on of this prov151on, the defendant has

7



Our Supreme Court has reCOgniied that "there isenothing unholy
in honest‘plea (negotiations) between the prosecutor and
defendant and his attorney in criminal c¢ases. At times, it ‘ '

is decidedly in the public interest, for otherwise, on |

occasiOn the guiltijould probably go free..;." State v. Taqur,
49 Eﬂl;:440r 455 (1967). So too, the Supreme Court of

the United Staées has noted that "thefdispositibn of criminal
‘éharges by agreement between the prosecutor anaathe accused ...

is an essential component of the administration 6f justice.
VPropérlyvadminiStered, it is to be encouraged. If every

criminal charge was subjected to a full-scale trial, the

States and the Federal Govefnment would need to multiply by
many.timés the number'of judges and'courtffacilities."

Santabello v. New York, 404 U.S. 257, 260 (1971).

'it is not possible to establish absolﬁte etandards
oh a statewide basis that would dictate the only acceptable .
plea agreement under a given'set of circumstances. Indeed,
ﬁeven within the same office, there are very few plea negotiation
principles for which there can be no exceptions. The prosecutor
mﬂstkmake'certain.that each case is determined indiVidually
adeordihg,to ifs own uhique facts and circumstanees.‘ The,
ulﬁimate'faetor'must;always be the exercise of good judgment

by the negotiating prosecutor.

92 (cont d) ‘ ,
' the right to take a tlmely appeal’ 1f the :
- plea agreement is accepted, but that if he does
so, the plea agreement may be annulled at the
option of the prosecutor, in which event all
charges shall be restored to the same status as
immediately before the entry of the plea.

{€) Withdrawal of Plea. If at the time of’ , : :
sentencing the judge determines that the interests ’ ‘
of justice would not be served by effectuating o

the agreement reached by the prosecutor and defense

counsel, the defendant shall be permitted to w1thdraw

his plea. ’ _1s8 :




“When plea hegotiation‘has beeh'initiated,'ali>Ej10$
pertainiﬁgﬂto:the»subjectbdefendant'should be gathered and‘
considered for possible disposition. If the defendant adv1ses‘
”the negotiating prosecutor of new charges which have not yet
h reached the prosecutor s office or if the criminal history
record information indicates any pending charges the prosecutor
should contact the local police department or mun101pa1 court
‘and request that said charges be forwarded immediately so that
they may be 1ncluded in the plea agreement.g3 This will
enable therprosecutor to make a plea 0ffer based on a more
accurate assessment of the:defendanth criminal proclivity,
provide an opportunity to clear the'docket of several
windictments or potential 1ndictments, and give the sentenCing
; judge a clear picture of the defendant's background It’w1ll
also obviate the necessity of repeating the procedure‘when
other oharges ripen. :

 Before plea negotiation has resulted in final agree-
ment, copsideratign must be given to its effect on codefehdantsr
It should be the goal of the prosecutor conductihg nego 1ations
tokstrengthen, or at least hot weaken, his case against co-
defendants. Wherekappropriate, he may wish to exact some form‘
of cooperation from the defendant assagcondition of:thevpiea’v
agreement. In some cases the prosecutor may wishktokelicit
certain information from the defendaht, on the recordf thereby

protecting the State s position against codefendants 1n subsequent :

trials. Conversely, a defendant who has de01ded to plead

93 . ' . - ~ S R
-If the record information indicates the pendency of a charge
in another county, the prosecutor should contact the foreign
" prosecutor to see if a: negotiated plead can be arranged pursuantﬁ
~ to R. 2:25A-1. e 3 } S :

4] | ‘ . 8 . . G e,
. . ; d A
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guilty may'ﬁish to take complete responsibility for the
oriminal act; and thereby excul?ate codefendants. The‘prosecutofi
would then be in a position to dismiss chargee against codefendants. ‘
No plea agreement shoula be consummated‘unless the
negotiating prosecutor has had an opportunity'to review the
defendant's complete record of prior crimihal involvement.
In manhy cases, since criminal records are often inoomplete,
a detective should be a551gned to determlne the final dlsp051t10n
of charges.Q4 It should be obvious that a defendant's prior
criminal activity is a very significant factor to be considered
before entering a plea bargain on current charges.
It is often’adVisable to contact the police'officers
who investigéted the crime which is the subject of negofiations
in order to Obtain‘further information concerning the defendant.
A prosecutor'e decision to enter a plea agreement is a |
discret:‘;?onary act which cannot be forced on him by court or counsel. ‘
He is noéillmited to considering only prior convictions in
determining whether or not to exercise his diScretionary
authority. Information obtained from local authorities
that a defendant has engaged in criminal'aotivity which has
not resulted iﬂ a oonviction may be a significant factor
'to'coneider.
Wherefthere is a specialized unit within an office
.w1th jurlsdlctlon over crimes of the type being con51dered for i
‘a plea negotlatlon, e.qg. homlclde, narcotics, gambllng, etc.,

lthevapproprlate member of such unit should be consulted. in

94 ' ’ ‘ ,
~ See also the dlscu551on concernlng s1multaneous disposition of :
open charges, sugra. 4
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this manner,:the negﬁtiaﬁing prosecutor may be able to obtain
relevant information concerning the defendant,‘which may not
appear in the file. He may also wish to cohsider,the effect
of the plea on the overall operafion of the specialized unit.

Before consummating a plea:agreement in sensitive
cases such as rape, assaults on;poliCe officers and "police
brutality" situations, the wictim should be contaptgd, The
victim should be advised by the prosecutor of the latter's
reasons for making concessions. The prosedutor should solicit
the victim's views and answer all questibns concerning
disposition of the charges, but should never be in the
position of reguesting the victim's permission to complete
the agreement. So too, although an arresting police
officer should in certain cases be consulted, the prosecutor
should not yield his authority to enter a plea agreement... .

Generally accepted types of agreements may be
divided into three categories:

1. Recommendations that separate indictments
or counts of the same indictment or of other complaints or
indictments be dismissed in return for specified guilty
pleas. See R. 3:9-3; R. 3:25-1.

2. Recommendations“fof,speCified maximum exposure
less than the statutory maximum {or a -concurrent sentencg)f
See R. 3:943. . A

‘ 3.  Recommendations that the crimes charged be

downgraded to lesser included offenses, either indictable or

“disorderly. Prior to indictment the prosecutor canladministratively
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dismiSS‘br downgrade offenses and remand to the mﬁnicipal

court. After indictment a court order ié”required, and the

indi'ctablé offense can be dismissed upon plea to ’t'he downgraded L ‘
offenée.. See R. 3:25-1. | | .

o | It is "essential that the terms of the agreemeﬁtv

be clear and unequivocal and fully understood by defendant. "

State v.,Brown;'jl N.J. 578, 582 (1976) .- An agreemént'may

contain concessions,by‘the defendant waiving hisvright to

appeal. See State v. Gibson, 68 N.J. 499 (1975), as to the

effect thereof. See also 3;_3:9-3(d).~ If the court rejects"

yﬁhe prosecutorial recommendations made as part of arnegotiated
plea the defendant is entitled to withdraw his plea. R.

3:9-3(e) .

. The Prosecutor in each county should develop, reduce

“to writing, and~distribute to every member of his staff, his

plea hegotiation‘policiezﬁﬁhigg should be broad enough

to apély to ail cases., This will tend to encourage. a

» consistegcy of approach in similar situations and to minimize

the effects of forceful judges, persuasive counsel and

negotiating‘pfosecutors with widely divergent plea negotiation

philosophigﬁ, | | |
Either the Prbsecutor, his Firsthssistaﬁt,yor

‘a designated‘assistapt must always’ be availéble to discuss

and intérprét'éffice'policyfas it applies to a specific

‘set.df_facts. In order to encoﬁragé uniformity and to

‘discourage,disparity,‘the~PrOSecuto£ or his designee

(éudh as the First Assistant of'tﬁe Chief of the Tfial Section)

“should approve ali'negotiated plea agreements. This
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Ev‘a5315xant must have‘a thorough knowledge and understandlng
of office pollcy and the requ1s1te authorlty to accept or
'1n1t1ate offers Wthh c0nst1tute exceptions to establlsheu
policy.. |
| | : Ihterhal office_plea negotiationkproceduree;should'e
concentrate on three eseeﬁtial elements:
1. Preparation Of,agreemente'at the
earliest poseible‘stage of the proceedings; -
12.‘ Dooumentatlon of each plea negotiation
sought to be cntered by means of a wr;tten
memorandum which would become a permanent
part of the file;
3. A multiple review of each plea negotiation
prior to consummation. It is imperative to
clearly define who in‘the .office has the.
requisite authorﬂty for approv1ng, rejedting

or modlfylng a plea agreement ’42

R =% o

S

"vTurnlng now to the subject of sentencihg,{iteis"
axiomatio that the role of tte proeecutor does not terﬁinater
upon the return of a guilty Verdiot or the'disposition»ofk
crimioal;charges by virtue of a pleaiagreement.f The ptoseCutor
must recognlze that he has an afflrmatlve functlon thh

95
respect to the sentencing process. He may take any approp;;ate‘

vl

95 T e B L
Of course if part of a plea negotiation is that the prosecutor
- will make no recommendation as to sentence, this must be strictly

-adhered to. State v. Brown, supra. . The prosecutor must adhere =

to the terms of a plea negotiation, however. If a specific
recommendation as to sentencing was promiised to the defendant,
the prosecutor must "metlculously" carry it out.;-See Statekv.o

C e (eent ey

b S . . ’ ; o : Y
) - ; o
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‘positioﬁ at sentencing with respect to each case involvingf

either a plea or trial, prdvidedethat if a negotiated plea was

~ involved, the terms of that plea mustrbe strictly adhered to.
That is not to say that a prosccutor is duty bound te tukuk
a positieﬁ witﬁ?reépect to?eentenCihg'ineeebh case. However,
his decision to make e recommendetion with regard to a

gentence should be based upon reasoned judgment.%6 Plainly,

{the‘guidelines set forth ahkhove with respeet to plea bargaining

are eQually applicable to sentencing recommendations.
Stated somewhat dlfferently, the nature of the offense, the
effeet of the crime on the vzctlm, the background of the
defendant, the rlsk to the public, and the possibility of

rehabilitation must be considered.

95 (cont'd)

Jones, 66 N.J. 524 (1975) for a situation where the prosecutor
failed to recommend concurrent sentences pursuant to the terms
of a plea negotiation. However, where the plea is not

entered pursuant to negotiations, the prosecutor may make any
appropriate recommendation upon the entry cf a guilty plea.
Moreover, the prosecutor may also be ‘heard at sentencing

- following convictions atter trial. ,

a6 : . v , | 7 .
.. As part of a‘negdtiateﬁeplea, the prosecutor may recommend
llncarceratlon or a maximum exposure or a specific term of

- years. However,vlf a judge does not impose the spec1f1c

. term of years, as recommended by the prosecutor, it is

" not c¢lear the plea can be withdrawn. Cf. State v. Splnks,~

~ supra. In connection with sentence recommendations
;1ndependent £ a negotiated plea, the prosecutor can -- and
in approprlake circumstances should --~recommend imposition
of a custodial term, the place of incarceration, a specific
term, a consecutlve sentence or -any other approprlate actlon.
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'AS CIVIL IN NATURE.

CHAPTER 13

EXTRADITICN

EACH PROSECUTOR'S OFFICE SHOULD ADOPT PROCEDURES TO
ENSURE THAT EXTRADITION ‘MATTERS ARE HANDLED EXPEDITIOUSLY

AND IN ACCORDANCE WITH 18 U.S.C.A. §§3182-3195 AND N. J S.A.

2A:160-1 ET SEQ.

'THE,DECISION'OF WHETHER OR NOT TO SEEK THE RETURN OF A

FUGITIVE FROM ANOTHER STATE SHOULD REST IN THE SOUND
DISCRETION OF THE PROSECUTOR. IN EXERCISING THIS
DISCRETION, THE PROSECUTOR SHOULD TAKE INTO CONSIDERATION
CERTAIN CRITERIA, INCLUDING, BUT NOT LIMITED TO,

THE FOLLOWING: ‘

a. THE NATURE OF THE PROCEEDING FOR WHICH THE
FUGITIVE'S RETURN IS SOUGHT;

b. = THE EXPENSE INVOLVED IN TRANSPORTATION:

C. ‘THE LIKELIHOOD OF CONVICTION ONCE THE FUGITIVE
IS RETURNED;

d. THE CURRENT STATUS OF THE FUGITIVE‘ AND

e, THE FUTURE EFFECT OF THE PROSECUTOR'S DECISION
AS AN INDICATION OF POLICY.

COUNSEL SHOULD BE PROVIDED IN ALL EXTRADITION FPROCEEDINGS
ARISING FROM THE INITIATION OF A CRIMINAIL ACTION AGAINST
THE ACCUSED, REGARDLESS OF THE DESIGNATION OF THE COURT

IN WHICH THEY OCCUR OR THE CLASSIFICATION OF THE PROCEEDING

0
iy -

IN CASES WHERE THE DEFENDANT IS OUTSIDE OF TH. JURISDICTION
THE PROSECUTOR SHOULD INSURE THE RIGHT OF THE ACCUSED TO
A SPEEDY TRIAL BY PROMPTLY:

a. UNDERTAKING TO OBTAIN THE PRESENCE OF THE PRISONER
FOR TRIAL;

b. - CAUSING A DETAINER TO BE FILED WITH THE OFFICIAL
HAVING CUSTODY OF THE PRISONER AND REQUESTING THAT
OFFICIAL TO SO ADVISE THE PRISONER OF HIS RIGHT TO

,,,DEMAND TRIAL

IF BN OFFICIAbﬂHAVING CUSTODY OF SUCH A PRISONER

RECEIVES A DETAINER, HE MUST PROMPTLY ADVISE THE

PRISONER OF THE CHARGE AND OF THE PRISONER'S RIGHT

~TO DEMAND TRIAL. - IF AT ANY TIME THEREAFTER THE
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'PRISONER INFORMS SUCH OFFICTAL THAT HE DOES DEMAND

- TRIAL, THE OFFICIAL SHALL CAUSE A CERTIFICATE TO THAT
EFFECT TO BE SENT PROMPTLY TO THE PROSECUTING ATTORNEY
WHO CAUSED,_THE DE TAINER 'ro ‘BE E‘ILED

a.- UPON RECEIPT OF SUCH LERTIFICATE THE PROSECUTING
- ATTORNEY MUST PROMPTLY SEEK TO OBTAIN THE PRE SENCE
- QF THE PRISONER FOR TRIAL,

b. . WHEN THEvOFFICIAL‘HAVINGkCUSTODY OF THE PRISONER
, RECEIVES FROM THE PROSECUTING ATTORNEY A PROPERLY
" S8UPPORTED REQUEST FOR TEMPORARY CUSTODY OF SUCH
PRISONER FOR TRIAL, THE PRISONER SHALL BE MADE
AVAILABLE TO ‘THAT PROSECUTING ATTORNEY, SUBJECT
TO THE TRADITIONAL RIGHT OF THE EXECUTIVE TO
REFUSE TRANSFER AND THE -RIGHT OF THE PRISONER
TO CONTEST THE LEGALITY OF HIS DELIVERY.

6. EACH PROSECUTOR'S OFFICE SHOULD HAVE A FUGITIVE SQUAD
COMPRISED OF AT LEAST TWO INDIVIDUALS TRAINED AND
 KNOWLEDGEABLE IN EXTRADITION MATTERS. IN ADDITION TO
HANDLING EXTRADITION MATTERS, MEMBERS OF THE FUGITIVE
SQUAD SHOULD BE REQUIRED TO ASSUME THE FOLLOWING
DUTIES: MAINTAIN INDEX FILES ON ALL FUGITIVES; ARRANGE
FOR TRANSPORTATION OF FUGITIVE PRISQNERS BEING RETURNED
TO THIS STATE; RESPOND TO NOTIFICATION THAT A FUGITIVE
HAS BEEN FOUND -=- WHETHER INTRA-STATE OR OUT-OF~STATE,
SECURE .GOVERNOR'S WARRANTS IF A FUGITIVE ARRESTED ‘
OUT-OF~STATE ELECTS NOT TO WAIVE HIS RIGHT TO AN
EXTRADITION HEARING AND FILE APPROPRIATE DETAINERS IF
A FUGITIVE IS5 FOUND IN AN INSTITUTION.

COMMENTARY

Extradition is the surrender by one state toﬂahothe:

_of an 1nd1v1dual accused oL conv1cted of an offense outside

~its own boundaries and w;thln the terrltorlal jurlsdlctlon of

97
the demandlng state. Extradltlon»lnvolves both the demand

by one state and the surrender by the asylum state. The refurn

of a fugitive from one state to another lS a federal, not a state

a7

.. See State v. Sinacore, 151 N.JLSuper; 106, lll-;lzk(naw.Div;'1977),,”

B



"}matter governed by the~United States Constitution. @ The

;federal provmslons are implemented by N.J.S.A. 2A:160-1 et Seg,J
. 99 )
- (the UnlfOrm Crlmlnal thradltlon Law). - Extradition from

New Jersey is governed by N.J.S.AL 2A:160+10 Eo 30.;'That_statutory
scheme refleots ﬁhe ptovisions of,the ﬁniform~crimina1 Extradition
Act and applies to all 51gnatory states Therefore, the analysis
,wh;ch follows is equally appllcable to 51tuatlons “in Wthh New
‘Jersey prosecutors are seeklng to extradlte fugltlves present :
in other states.

Consistent with the pro€isiohs of the Uniform Criminal
Extradition Aot and the United States Constitution, itiisvthev
, duty of the Governor to have arrested and: dellver to the
executive authorlty of ‘another state any person charged with
a crime in that state, who has fled from justlce and is found
.in New Jersey. N.J.S.A. 2A:160-10. Extradition is permitted
inot only when an accused has fled from the demanding statef
It is also authorized when thehaccused has committed an act
in any jurlsdlctlon intentionally resulting in a crlme in the
demanding state.lOO N.J.S. A. 2A:160~11 describes the \
documentatlon needed to support a demand for extradltlon.
Spe01f1cally, the demand must ‘be in writing and allege that the
accused was present in the demandlng state at the approprlate

t;me (except,ln cases arlslng under E.J.S_A.‘ZA.160—14)’and must

98 : o , \ : i el ) o S e
U.S. Const., Art. IV, sec. 2, Ch;‘z«and 18 U.S.C.A. §§3182-3195.

.. _State v. Phillips, 62 N.J.Super. 70, 74 (App.Dlv. 1960), aff'd
34 N.J. 63 (1961); Foley-v. State, 132 N.J. Super. 154, 157
(App.Di DlV. 1954). T | T er e

100 e s
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accompanled by a copy of an
~dndictment found or by Lnﬁcrmation
supported by aftidavit in: tn@ statoe e
having jurisdiction of the crime,
or by a copy of an affidavit made
before a magistrate there, together
- with a copy of any warrant which
.was issued thereon; or by a cocpy
of a judgment of conviction or = *
of a sentence imposed in execution o o
thereof, together with a statement : ’
by the executive authority of the ' '
demanding state that the person
claimed has escaped from confinement
or has broken the terms of his ball
probation or parole. (N.J.S.A.' 2a:
160-11). h

If so requested by the“Governor,ythe Attorney General or Ccunty
Prosecutor should investigate the fiatter. A report should be

" submitted to the Governor regarding the circumstances relating .

- to the accuSed‘ The report)should set forth the prosecutorfsloz‘
T conclusicn as to whether tbe accused ought to be surrendered
‘: The guilt or innocence Of./,.,’the,fu_glthé regardlng: the crlme of -
‘which he is accused may uot be questioned exceéééas,it;ﬁay
be involved in 1dent1fy1ng the person held as thP 1nd1v1dual‘ o
charged. - whe. There is no obligation on'the Gove mor to

o
i

onduct a hearlng for the beneflt of the accused before
ordering his removal. The accused has no constltutxonal e
’ . 103 ) :
~right to be heard before the Governor. o If theyGoverngr )

 decides to comply with the requisition demand, he?must issue

101 ; ‘ ‘ SRR
N.J.S.A, 2A:l60-12. . N
102 T T G Yy o |

N.J.S.A. 2A:160-28; In re Cohen, 23 N.J. Super..zoé, 216 (App. e
piv. 1952), aff'd o.b. 12 N.J. 362 (1953) - z Sl

 Id. at 214-215. = DI e T
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an arrest warrant (alSD referred to as an eXtradition~warrant

cr rendltlon warrant) contalnlng rec1tals of the facts
: 104
necessary to the validity of its issuance. - = Upon arrest,

and prior to being delivered to the duly VavuthOrize’d agent of '. :
:the'demanding state, the accused must be‘brought befbre‘a
court and advised of his rlghts (1nclud1ng his rlght to counsel)
He must also be afforded the opportunity to test the legallty
of his arrest if he so‘de51res.;05 |

An accused can be . arrested before a formal requlsltlon
is made elther on a fugltlve warrant106 or without a warrant
upon information that he is charged with a crime in
another state punlshable by imprisonment for more than one
year and a complalnt under oath is made.107 Indlﬁldulis
50 arrested are to be arraigned before the appropriate
municipal‘or county judge who must commit the accused to the

, : . 108 - v
county jail for a period of 30 days. - The accused may be . ‘

104 :
N.J.S.A. 2A:160-15.
1

05

N.J.S.A. 2A:160-18.
106 S
N.J.S.A. 2A:160-21.

107 -
N.J.S.A. 2B:160-22.

108 | B
N.J.S.A. 2A:160-23.
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,held for an- addltlonal 60 days if the approprlate Governor s

109

warrant is belng processed by the demandlng state. vThe

;demandlng state should be notlfled as soon as practlcable

following the apprehension of the,fugitive. Until such time

“as a Governor's warrant 1s 1ssued a person arrested may be -

admitted to ball unless he is cha ged wlth an offense pnxishable;.
110

- by death or 11fe 1mprlsonment in the dtmandlng state, Once the

Governor s warrant is 1ssued ‘the dafendant may not be admltted
to bail in the asylum state. ' 7

/

A fugitive may voluntarrly consent’ to return to the
demandlng state hence obvlatlng the need to pursue formal
extradition procedures. ‘The Prosecutor should ascertaln whether
a fugitive will waire extradltlon as soon as practlcable after
his apprehension.' lf s0, a‘Waivervshonlc be obtained nursuant
to N.J.S.A. 2A;160430”“and the demanding state notified.

If a fugltlve de51res to test the legality of his

arrest (pursuant to a Governor's extradltlon warrant), he

shall be given sufflclent t1me to apply for a ert of habeas

112
~corpus. The scope of 1nqu1ry in an interstate rendltlon
: N.J.S.A. 2A:160-25. ‘ ‘ o,
110 L ' ' /ﬁ
- N.J.S.A. 2A:160-24. » s
111 ‘ ‘ -

Matter of Lucas, 136 N.J.Super. 24 (L. Div. 19755,‘aff'd 136 -
N.J.Super. 460 (App.Div. 1975), certif. den. 69 N.J. 378 (1975),

, . = |
112 S k - ‘ | -/ 'W‘, L e

N.J.S.A. 2A:160-18. - ./
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this constitutional issue is cognizable at the extradition.hearing.

114

bhearlng (extradltlon proceedlng) is llmlted to (l) the

wvalidity of the extradition hearing, (2) the 1dent1ty of -

the accused as the perSon named in the requisition and rendition'
/<
warrant and (3) whether the accused is a fugitive from justice.

Thls last 1nqu1ry re@ulres a determlnailon that a crime was

;chommltted and that the accused was within the demandlng state

113 ,
at the time of lts commission. The demanding authority's

warrant is presumptive evidence of the accused's,presence‘in

that state. The accused bears the burden of overcomlng this

prima facie evidence by clear and conv1nc1ng proof that he

114

was in fact absent. The guilt or innocence of the accused
115

. may not be‘Challenged.’ _ Moreover, the,asylum'state has
no authority to adjudge the technical sufficiency of the

indictment, the motives underlying the proceedings, the merits

of the trial or whether the accused's constitutional rights
116 ' «

were violated. However, Slxth Amendment speedy trial

protectionslere applicable to extradition proceedings, and :
’ : : : ' 117

113 : ‘
State v. Phillips, supra; Foley v. State, supra; In re Cohen,

supra.

Id.

- 115 B -
s N‘J-S.uA- 2A:160_280

116 BT | |
 State V. Phillips, supra; In re Cohen, supra; State v, Wilson,
135 N.J.L. 398 (Sup.Ct. 1947), Frank v. Naughrlght 1 N.J.Super.
242 (RApp.D DlV. 1949).

117 : K ‘
State v.flefenbach l37 N.J. Suger. 531 (L. DlV. 1975)

«\\
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If aedeCision is made to return a fugitive, and.
he w1ll not Wwaive his rlght to extradltlon the procedural
. ' steps in N. J.S.A. 2A':2160'-3:2 must be followed. - Specifically:

a. When the return to this state of a
- person charged with crime in this state is
 required, the prosecuting attorney shall
. present to the governor his written
application for a requlsltlon for the return
- of the person charged, in which application
shall be stated the ‘name of the person so
‘charged, the crime charged against him,
the approx1mate time, place and circumstances
of its commission, the state in which he
is believed to be, including the.location
of the accused therein at the time the .
,appllcatlon is made and. certifying that, .
in the opinion of the said prosecuting
attorney, the ends of justice require
the arrest and return of the accused to:
this state for trial and that the proceedlng
is not instituted to enforce a prlvate
clalm

b. When the return to this. state is required
of a person who has been convicted of a crime
' _ , in this state and has escaped from confinement
. - or broken the terms of his bail, probation
or parole, the prosecuting attorney of the
county in which the offense was committed,
the parole board, or the warden of the
. “institution or sheriff of the county from
which escape was made, shall present to
the governor a written application for a
requlsltlon for the return of such person, -
"in which application shall be stated the '
name of the person, the crime of which he
was convicted, the circumstances ‘of his
escape from confinement or of the breach -
of the terms of his bail, probatlon or
parole, the state in which he is believed
to be, including the location of the ‘
person. therein at the time application is .
made. -
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c. Thé dpplication shall be verified
by affidavit, shall be executed in
duplicate and shall be accompanied
by 2 certified copies of the indictment
- returned, or information and affidavit
filed, or of the complaint made to the
judge or magistrate,“stating the offense
with which the accused is charged, or
of the judgment of conviction or of the
sentence. The prosecutor officer,
parole board, warden or sheriff may also
attach such further affidavits and other
documents in duplicate as he or it shall
deem proper to be submitted with such
application. One copy.of the application,
with the action of the governor indicted
by endorsement thereon, and 1 of the
certified copies of the indictment,
complaint, information, and affidavits,
or of the judgment of conviction or of -
- the sentence shall be filed in the office
of the secretary of state to remain of
record in that office. The other
copies of all papers shall be forwarded
with the governor's requisition.

Particular care should be taken to insure that the appropriate
documentation is furnished.
The Interstate Agreement on Detainers, N.J.S.A. .

2A:159A~1 et seq. , was adopted to expedite the disposition

of criminal charges pending against a person in one state

- who is serving a term of imprisonment in another state, or

on the initiative of the state lodging the' detainer under

Article IV (N.J.S.A. 2A:159A-4). State v. Thompscn, 133

N.J.Super. 180, 187 (App.Div. 1975). The Prosecutor should

make use of the provisions of this Act in order to secure

the presence of defendant incarcerated in a foreign jurisdiction.




CHAPTER 14

PRE~TRIAL RELEASE

<

' NEW JERSEY'S CONSTITUTION GUARANTEES THE RIGHT TO
- BAIL EXCEPT IN CAPITAL CASES. THE LAW GENERALLY

PAVORS RELEASE OF A CRIMINAL DEPENDANT PENDING
DETERMINATION OF GUILT OR INNOCENCE. THE PURPOSE
OF BAIL IS TO ASSURE PRESENCE OF THE ACCUSED AT

'ALL PROCEEDINGS. THE PROSECUTOR SHOULD - CONFER

WITH THE PROBATION DEPARTMENT AND OTHER GOVERNMENTAL
AND PRIVATE AGENCIES IN MAKING RECOMMENDATIONS
PERTAINING TO THE AMOUNT CF BAIL OR OTHER CONDITIONS
OF PRE-TRIAL RELEASE. AMONG THE FACTORS TO BE

 CONSIDERED ARE:

= VSERIOUSNESS,'APPARENT-LIKELIHOOD OF CONVICTION

AND‘PUNTSHMENT OF OFFENSE CHARGED;

b. ; DEFENDANT S CRIMINAL RECORD AND PRIOR BAIL RECORD,

A c. REPUTATION AND MENTAL CONDITION:

d. LENGTH'OF RESIDENCE IN THE COMMUNITY;

e. FAMILY TIES AND RELATIONSHIPS;

£. EMPLOYMENT STATUS, HISTORY AND FINANCIAL CONDITEON;

g. MEMBERS IN THE COMMUNITY WHO WOULD VOUCH FOR
DEFENDANT S RELIABILITY;

h. ANY OTHER FACTORS INDICATING DEFENDANT'S MODE OF
LIFE OR TIES TO THE COMMUNITY QR BEARING ON THE
RISK OF FAILURE TO APPEAR.

PROSECUTORS SHOULD PROVIDE WRITTEN GUIDELINFS TO
THE POLICE TO ASSIST THEM IN DETERMINING WHETHER TO
ISSUE A SUMMONS IN LIEU OF A WARRANTLESS ARREST

- PURSUANT TO R. 3:3- l(a)

IF THE DEFENDANT FAILS TO APPEAR AT ANY PROCEEDING

REQUIRING HIS PRESENCE, THE PROSECUTOR SHOULD IMMEDIATELY

REQUEST A BENCH WARRANT AND ‘THE FORFEITURE OF BAIL, =
AND TAKE APPROPRIATE ACTION TO INSURE THE INCARCERATION
OF THE. ACCUSED

-175-

[y



COMMENTARY

At the outset we emphasize that the law favors non- ‘
custodial treatment of cr1m1na1 defendants pendlng determlnatlon
118 :
of gullt or innocence. New Jersey has a general policy

119
against unnecessary suretles and detentlon. R. 3:26~1(a).

Pollcy con51derat10ns a51de, our State Constltutlon guarantees
the right to bail except in capltal cases120
| Preliminarily we note that New Jersey permits law
yenforcement/officersfte issue a summons in lieu;offaaWarrantless
varrest. R. 3:3~l(a). The test for issuance of a‘auhmdns>
_rather than eiecuﬁion ofkan arrest warrant.is wnether thea
officer "has reason to believe that the defendant will abpear

in response thereto, or if the defendant is a corporation""121

0f course, the magistrate or other court officer may also issue o 0

118 .
N.J. Constitution, Art., 1, 5, 11:

All persons shall, before conviction, be
bailable by sufficient sureties, except
for capital offenses whern the proof  is
evident or the presumption great."

"N.J. Constltutlon, Art. 1, 12 , ' K

Exce551ve bdll shall not be requ1red «an

A.B.A. Standards for the Admlnlstratlon of Crlmlnal Justlce,

"Pre—Trlal Release,"l 1. \ Q .
o h i R

119
Id.

120 ‘ ~
oo Id. There does not appear to be a federal constltutlonalh

.rlght to ball, only the right that bail, if imposed,shall !/ ™ E R
not be excessive. U.8. Constitution, 8th Amendment. State™ | o ‘
V. ‘Johnson, 61 N . J. 351 355.(1972). L ' o -

121 | -
R. 3:3-1(a). e

-176-



122

‘a summons rather than a warrant.  The officer in charge‘of

‘the station house or the judge may also release the defendant

w1th a-summons to appear in COUlt N.J.S.AY 2A: 8 27 and R.v3:4~i.
The Prosecutor S role is not dctlncd by ‘the rules of court.
Whether to 1ss%§3an arrest warrant or summons is entlrely
dlscretlonary ‘ Therefore, it is recommended that prosecutors

prov1de wrltten guldellnes to. pollce offlcers in the county

ln‘order to assist them ln,determlnlng,whether a summons should

b

be issued pursuant to R. 3:3-1(a).

Apartvfrom R. . 3 3-1(a), individuals accused of

offenses are generally released by a jud1c1al offlcer. Upon arrest,

ouryrulesiprov1de that. the suspect must be taken before the

nearest committing magistrate without delay if the custody

is effected without a warrant. R. 3:4-1. If the arrest is

pursuant to a warrant,'the arresteevmust be taken'before the

court deSLgnated in that document. If a prosecutor is

‘present at the flrst appearance or subsequent probable cause

hearing, he should attempt to obtaln relevant 1nformatlon

124
pertalnlng to pre—trlal release. - In so d01ng, the orosecutor
) ) : g

shall confer with the Probation Department or other agency as to
any bail report whioh\willhbewsubmltted to;the:court. Standard

o

i LA

123 : ’
A.B. A.“Pre—Trlal Release“3 2 requires summons rather than arrest
1n—ﬁaﬁ?“1nstances. :Note that there appears to be no llmltatlon
on the authorlty of the police officer to issue a summons either
in terms of the nature, of the crime or the rank of the officer.
R, 3:3- -1(a)’; cf. AOC Bulletin. 3/4-77 Wthh ‘recommends ‘that
personnel employ the . summons complalnt more: often. R

120 : B

A.B. A.“Pre-Trlal Release"4 3 (f),'The Prosecutor's Funct10ﬁ'3 10



o . v v L5 |
f\ﬁets forth the factors to be consldered They'include'

L. 'Serlousness, apparent llkellhood of conv1ctlon and ! | S s
pun:r.shment of offense charged ; , ‘ ‘ ' ‘
2. Defendant's criminal record and prlor ball record | e
3., Reputation and mental.oondltlon?
4.  Length of residence*inﬁ%he oommunity
5. Family ties and relationships. |
6, Employment status, histOry and financial condition. ; : : .
7. Members in the congnnity‘who wouid vouch® for .
defendant's reiiability..
8. Any other‘factors indioating defendant's mode of
klife or ties to the community bearing on the risk‘
of failure to‘appear.

Tt should be observed that the court in State v. Johnson,

61 N.J. 351 (1972) , held that the fact of. a“person's indigency, ‘ ‘

although requiring con51de1atlon, does not outwelgh the nafure
’ 126

of the crime. Althcugh' ball is presently allowed for all

, : 127
crimes by virtue of the holding in Jolinson, dlctum in that”
| ' | | T 128
opinion indicates that bail may be denied in certain cases.

125 S R o : .
State v. Johnson, 61 N.J. 351 (1972). The factors are numerically
set forth at pp. 364-365. ‘ ' ’

'>;26

- Id. p. 365.

127 ~ v » ‘
Johnson relles on State v. PFunicello, 60 N.J. 91972),.cert. den.

- sub nom. New Jersey V. Presha, 02 S.Ct. 2849 (1972) whi¢h eliminates

7 128 B ‘ N ?).

the death penalty, in concluding a constltutlonal mandate for bail
1rrespeot1ve of the offense. .

s \

"I howevpr the cou;t is satlsfled from the evidence presented ,
on the application.fox bail that regardless of the amount of bail '
fixed the accused. if ‘feleused will probably flee to avoid trial, -
bail’ may be - denled."vState v. Johnson, supra at 360.

YR
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In appropriate cases, the Prosecutor may Smelt Grand Jury

7%'*-w4*transcr1pts “or other affldav1ts ex EEE_Ee 1njcamera in order -
' to support the amount of bail flxed 129

| | It is to be noted that cash bail is _not the sele
method of securlng pretrlal release.' The follow1ng are forms

130
of pre—trlal release which may be utlllzed in approprlate cases:

A. "ROR ‘or CPO. ThlS release is in the defendant's own

o 131 :
Naka Chlef Ptnbatlon Officer's recognlzance and LS premlsed
upon. a promlse to appear. o P §

B. Personal‘Recoqnizance Bail. This release is similar

£o ROR except that the Court sets the cash amount the
persen is personally liable to forfeit. Although no

security is required, the person must execute a bond.

C. Cofsigned Unsecured Appearance Bond. This occurs:
‘, ’ ; . when an‘ individual, other than"the‘ defendant’, becomes
‘obligated on:the bond in the event,of default although
vho‘security‘is»required;

D. Released in Custody of Specified Individual. This

individual is required to report to court if the

defendant defaults.

E. ~10% Cash Bail - R. 3:26-4(a). yDefendant may post

129 ~
State v Camplsl, 64 N.J. 120 (1973)

‘130 ' . .
The numerous types of prestrlal release are roughly eau1valent
to R. 46 of the Federal Rules of Criminal Procedure (Practlce
Comment) concernlng release from custody.- : 4

131 '
, " Terms and conditions may be 1mposed upon a defendant when he:
‘ is released ROR but there is no rule or statute dealing with

what the conditions would be. CE.  A.B. A Pre-mrxal Release, §5.6;

”

179~
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10% cashfbail‘inethose couﬁties where
assignment judge institutes this program.
IR §§§1 Bond., Thie is'ﬁhe most common form of bail
| and uSually provides for corporate sureties for
a 10% premiuﬁ. R

G. Real Property Bond. Defendant is requlred to

prOV1de the County Clerk with the appropriate deed.

H.  Personal Property Bond. Defendant pledges bank book,

stocks and bonds which are deposited with the clerk
of the court,
132
It must be emphasized, however, that there is no
presumption that a defendant be released in his own recognizance.
Rather, the requirement is that there shall be no unnecessary

sureties and detention. Since the primary purpose of bail is

to assure the preSenoe of the accused at trial, it is incumbent

,upon;the court to fix‘bail in an amount commensurate with the

risk of flight.

If the defendant fails to a?pear at any proceeding

ff%qui:ing«his presence, the Prosecutor should seek a bench warrant

132 ' ' ' ‘ »
.Under- R.;3126 ~4(f), if the cash is depos1ted by someone
other than the defendant the: defendant must supply an affidavit

- as tofownershup

Johnson, sugra at p. 359. Note that the Johnson court did not
adopt “preventive detentlon" i.e. likelihood of serious crime
or interference with administration of justice as factors for bail.
C(p. 362) But compare ABA Pre Trlal)ﬁtandards, §5 1.

W i

bl




and’bail‘shouldkbe revoked and forfeitea RQ 3~3~1. Althouqh

it is the court clerk's duty to insure the issuance of the

bench_warrant,.the prosecutor should request a copy for his

records. A COpy»should be forwdrded~to the sheriff~ A’systém

‘should be developed to record the costs of lccet :ng and returnlng

fugltlves.lB4 Under no circumstances should the prosecutor

unilaterally consent to the vacating of bail forfeiture or

reinstAtement of bail absent the appearence and consent of the Lo
&

county counsel or the approprlate mun1c1pal attorney. R"3-26~6.13)

Bail may also be in issue with respect to materlal

witnesses. Pursuant to N.J. S.A. 2A 162-2, 2A:162-3 (commonly

referred to as the Material Witness Statute) and R. 2:26-3, any

judge may require that a witness to any'crime punishable’by

imprisonment in State Prieon be‘held for the pufpose of

securing his appearance. A material witness is, however,

entitled to be bound "by recognizance with sufficient surety."

Of course, whether tovbipd:such a witness is a matter resting

within the discretion of the court. The court must be satisfied.

/)

134 ‘ - ' A
R. 3:26-6(c). State v. Hyers, 122 N.J.Super. 177 (App.Div. 1973).

135 : '
County counsel has the duty to collect ball on 1ndlctable L
offenses once the forfeiture order has been entered by the court.
Any money received goes to the county. The factors to be used.
by the court in determining if any bail should be remitted are:

1.
2. Diligence of surety, “if any, in carrying out his obligation to.
the court.
3. Prejudlce to gtate occa51oned by the delay
4. Expense in_ returning defendant.
5. Intangible element of injury to the public. 1nterest. : S
6. Exhaustion: bj surety of available 1egal remedles (agalnb et

principal).

Nature of applicant i.e., defendant, surety, commer01al surety, etc

e



 that the witness is necessary and material. * The court must

also be satisfied thé‘t if the witness is not bound by ,suffici‘ent »

surety he might become unavailable to service by subpoena. ‘
/
(e

o -1B2-
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PO$T~CONVICTION BAIL AND “SURREND DER STANDARDS

IT IS THE DUTY OF A PROSECUTOR AFTER THE IMPOSITION OF .
SENTENCE TO INSURE THAT A DEFENDANT IS INCARCERATED UNLESS
AND UNTIL BAIL PENDING APPEAL IS GRANTED.

A PROCSECUTOR MUST INSIST THAT A DEFENDANT BEAR THE BURDEN
OF DEMONSTRATING HIS ELIGIBILITY FOR BAIL OR A STAY PENDIN®G

~APREAL BY ESTABLISHING BOTH THAT THE QUESTION ON APPEAL IS

SUBSTANTIAL AND THAT HIS ADMISSION TO BAIL WILL NOT
SERIOUSLY THREATEN THE SAFETY OF THE PERSON OR OF THE
COMMUNITY.

A PROSECUTOR MUST MAKE CERTAIN THAT SENTENCE IS EXECUTED
UNLESS STAYS OF SENTENCE, PROBATION OR FINE ARE SECURED
PURSUANT TO THE RULES OF COURT.

A PROSECUTOR MUST RESPOND TO MOTIONS FOR BAIL PENDING
APPEAL 'IN A TIMELY FASHION AND WHERE APPROPRIATE SHOULD
ESTABLISH THAT THE QUESTION ON APPEAL IS INSUBSTANTIAL
AND THAT THE DEFENDANT'S ADMISSION TO BAIL WILL SERIOUSLY
THREATEN THE SAFETY OF A PERSON ‘OR OF THE COMMUNITY AT

'LARGE.

AFTER APPELLATE COURT AFFIRMANCE OF THE DEFENDANT'S
CONVICTION A PROSECUTOR MUST IMMEDIATELY ISSUE A SURRENDER
NOTICE AND MOVE FOR THE ISSUANCE OF A BENCH WARRANT IN
THE EVENT THE DEFENDANT DOES NOT SURRENDER. A PROSECUTOR
SHOULD NOT ABANDON THOSE EFFORTS UNLESS AND UNTIL AN

- ORDER ALLOWING FURTHER BAII, PENDING APPEAL HAS BEEN ENTERED

BY A COURT.

A PROSECUTOR SHOULD ALSO NOTIFY THE PROBATION’DEPARTMENT
OF ALL APPELLATE DISPOSITIONS (SO THAT SENTENCES INVOLVING -
PROBATION MAY BE EXECUTED IN THE EVENT OF A STAY)

1

COMMENTARY.

Bail Subseqdent To Verdict and Prior To Senténcing"

A prosecutOr's responsibiiity regarding'past—verdibt

i

bail commences the moment that a jury returns a>véfdi¢t‘bf guilty.-

f\S



?ursﬁant’to,gi 3:21-4(a) the trial judge hasjthxee'options at’that
| junbiufe,fﬂé;may (1) commit the défendant;to/jéii,k(Z) continue

the ﬁaii’iﬁ'the amounﬁwSet-beforé trial or (3) alter the amoﬁnt'
and termsvdf pail. }COnsequently, a prosecutor should be prepared
to @gke a poSition at that time respecting bail pending‘sentence.
- Obviously, a wide variety of factors must be considered on a
éase bykcase basis consistent with the policy of'each,office.w
‘ ' Iﬁ cases involving crimes of violence; recidivists-or‘any

person who is unlikely to be present for sentence, the trial
judge should be urged to commit the defendant‘pending sentence.
It should be emphasized that following convigtion, defendant
is no longer clothed with the presumption of innocence and
that an individual facing a term of incarceration has a greater
incentive to flee. In support of the application defendant's
current "rap" sheet should be presented. Also, to the extent |
possible, ﬁhe court should be ihformed regarding defendant’s
backgroundf residence, employmentrand family Status. If
the applicétion for commitment is denied by th%?godrt,'then
; thé prose@utbr should‘request that the bail be increased in
amount . Also, where applicable, restrictions upon the
defendant's freedom to travel outside the~sta£e’ou§ht'to
be imposed. |

| A difEEreht situation is presented, h0wéver, by a
deféndan@ who has been the beneficiary of a non-custodial
sehtence récommendation.;'ln théflcase it is appropriate to
‘indiCate_nbn?objection to the cbnﬁinuancefof bail'pending ‘

' sentence.

- -184-




Bail Pend1ng~Appeal And Subsequent To Sentence (Rt,2~9~4)

Inltlally, it is emphasrzed that a custodlal sentencei

‘;1s not stayed by the taklng of an appeal or by the flllng of ak
i 136

notice of petltlon for certlflcatlon. The only manner

by which a defendant may obtaln .a stay of hls sentence 15 to
apply for and receive admlsslon to bail pendlng appeal. See R.
2:954. Thus, it 1s the,duty of the proescutor after the

1mp031t10n of sentence to insure that a defendant is 1ncarcerated

“unless and until bail-pending appe eal is granted.

The starting poxnt for a defendant seeking bail pendlng

'appeal to the Appellate DlVlSlon -is the trial level. At this

juncture, lt‘ls 1mportant to emphasize that the party seeking bail

pending appeal shall present the sentencing judgeiwith a copy of

the notice of appeal with a certlflcatlon thereon that the orngnal'

137

“has been filed with the appellate court. If bail is denied by

the trlal court defendant may then apply to the Appellate DlVJSlon'

and if bail is denled by that trlbunal he may apply to the Supreme
Court.
In each case it must be emphasized thatjthe defendant

bears the burden of demonstratlng his ellgnblllty for post trlal

bail. All too frequently, defendants are wrongly admltted to ball o

pending appeal due to the trlal court ] refusal or fallure to
consider the strlngent standards of R. 2*9—4 It is the

respon51b111ty of the trlal prosecutor to 1nsure that thls

does noteoccur. Also, on: many ‘occasions trial prosecutors do

not vigorouSly/oppose ballzpendlng appeal due elther,toythe
: ' 7 o C T T e i
. , &0 | v

136 - ,
- See R. 2:9-3(b).
137 , : ' '
CR. 2:5-1(aky

—— ‘ \{\
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' not occur since, after a finding of guilt, a defendant's cloak of ‘ |

‘evidence on this issue.

»appllcatlon for bdll Response can be made by letter. It is not

den. 64 N.J. 158 (1973).°

’distfaction caused by a successful,guilﬁy'verdict or because of their

~c¢rdial relationships with defense counsel. wSuch situations should

;nnocence has been removed. More importantly, society's expectations
With respect to swift execution of the sentence lmposed should not
be thwarted absent a fulfillment of the requirements of R. 2:9-4.
Moreover, it is widely;recognized that the rehabilitatiue proceés is
enhanced by’immediate exeCUtiOn of sentence. Lastly, we must
discouragé the taking oéyfrivolous appeals by‘those defendantsqwho -
utilizerthe appellate process merely as a means of deferring the
inevipable. (‘ |

R. 2:9-4 provides that the defendant establish both that
the question;on appeal‘is substantial~ahd that his*admission to bail
will‘hotlseriously threaten the safety of any person or of the

138
community. . With respect to the first crlterlon 1t is strenuously

recommended that the a531stant prosecutor who trled the case or ~ | ‘
accepted the plea handle the bail motion since that individual is

obviously in the best position to persuade the court that the questions:

on appeal are iusubstantial. As for the second criterion the |
prosecutof‘must bekprepared to demonstrate that the defendant,rif

admitted to‘bail, will pose é serious threat to the safety of a

specific person or to the community at large. The nature of the crime

1committed and the defendant's’"raﬁ" sheet will be the most persuasive

s g
L ‘

At the trlal level bail motlons requlre the attendance
Pn

of the prosecutor. At the appellate‘level both in the Appellate

H

D1v1510n and Supreme Court, ball motlons are usually decided on

the mov1ng papers and the pleadlngs filed in opp051t10n to the

_ ®
cf. In re Manna, 124 N.J. Super. 428,.434,1Appuﬁiv; 1973), certif.
-186- o
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uncommon, however, for defense counsel not to follow the usual
motion practlce and to seek emergent rellef in the appellate

courts after belng denled bail at the -‘trial level. The presecutbr,

‘r‘shouldvinsist that he’be notified of such applioations so that
: the views of the State are adequately represented Unfortunately,

‘ ex narte appllcatlons are often made and granted and pros ecutors

must discourage this practice.

k ‘Although the rule permits a party respondin§ to a motion
ten days within which to file papers (R. 2:8-1), it is‘the praotiée
of the Clerk of the Appellate Division to expedite bail motions

and forward them to the court immediately upon receipt. Therefore,

bail motions must be answered within several days of receipt. It

is important for the assistant prosecutor to,notify the motion

‘clerk of the Appellate Division that a'response from the State is.

forthcoming. Otherwise, the court may dispose of the motion
without input from the State. Often the motion clerk will reqhest
that the State mail a copy of the opposition letter to the judges
of the panelfof the Appellate Division at theirvchambere and to
forward;two copiee.td'the clerk's office. |

At the trial level bail motions:are‘handled.by the

assistant prosecutor. At the appellate le&el bail motidns

are handled by the a551stant prosecutor or a deputy attorney

genéral from the Appellate Sectlon of the DlVlSlon of Criminal

Justlce. Spec1flcally, if defendant's appellate brlef has not been

o served upon the DlVlSlon cf Crlmlnal Justice, the bail motlon must
| be handled by the a551stant proseoutor because he/she 1s in the best

“9051t10n to demonstrate that the questlons on appeal are 1nsub*

stant1a1 and that defendant s admlssxon to ball W111 serlously»

threaten the safety of a person or the communlty at large.}

‘—l87;1v



VObv;ouely, prior to recelpt of the brlef the Appellate Sectlon
w111 have no knowledge of the facts surroundlng the COﬁVlCLlOn or
the personal hlstory of the defendant. Once a defendant's brief
has been flled with the Division e¢f Criminal Justlce a deputy‘
attorney general will handle the bail motlon?J Thus, upon receipt
of a‘bail motion the prosecutor should immediateiy contacttthe

Appellate Section and ascertain whether defendant's appellate

. brief has been filed.

~Bail Pending Review By The Supreme Court

After disposition by the Appellate Division and pending
proceedings in the Supreme Court, bail may be allowed by the L
Appeliate Division or if denied by it, by the Supreme Court. Of
codrse, the prosecutor shall have automatically initiated |
: surretder procedures which ehould not be aBandoned until a
new bail order has been signed. See Surrender, infra. If the
’D1v151on of Criminal Juehlce has handled the conduct of the
appeal, a deputy attorney general w1ll handle such bail motions,
while the prosecutor will remain responsible for surrender.

Stay Of Fine Or Probation

Stays of probation and fines are not automatic. A
defendant must make appllcatlon to the trial Judge, who may grant
a stay on approprlate terms provided that an appeal has been taken
or a notice of petition for certlflcatlon has been‘f;i,led‘139
'Note that thlS is a departure from previous practice: prior to
‘September 6, 1977, an order placing a defendant on probatlon was
";automatlcally stayed in such circumstances, but R. 2:9-3(d) which
so provxded was repealed effectlve September 6, 1977. |

| Althcough R. 2:5-1, whlch requlres that the party seeking

ball shall present to the sentencmng judge a copy of the notice of

139
‘R, 2:9-=3(c) and (d). : -
e A L ~188~



appeal, doesfnot by its terms apply to an application for a stay
of probetiOnarY'term pendingaappeal, the same prectiCe should be
followed to the extent that the court must be assured by adeqnate‘
documentatlon that an appeal has been flled before a stay pendlngl
appeal is granted “

Slmllarly,;the standard for bail pendlnq appeal in R.
2:9-4 (defendant‘must establish both that the question on appeal
-is substantial end thst his admission to bail will not seriously
threeten the safety of any person or of the community) doesﬁnot
by its terms appiy to an application for a stay of probationary
term pending appeal. It Would appear, however, that the same
standard should be usedkon an application for a stay pending
appeal. Defendants should bear this burden, particulérly‘
beceuse probationary terms are frequently'imposed with significant
conditions made a nart thereof. These probationary terms and
oonditions are often designed to have ensimmediate'impact'(suchj,
as through drug:or alcoholic treatment) in the abseénce of‘whioh
a cnstodial term night have been imposed or might be more"
appropriate. In the abSence of immediate'impositionsof the/ o
oondltlons the safety of the community would have to be con51dered gk

Wlth respect to flnes, R 2:9- 3(») prov1des that they
may be stayed pendlng appeal;, The rule further prov1des that the
trial court may require a defendant to deposxt the flne and 'r»f
costs w1th the appropriate county off1c1al, or’may requlre hlm to
post bond for payment of the flne and costs, or requlre a
defendant to submit to an examlnatlon ofvdssets, or 1ssue an

order restraining defendant from‘dissipating his assets;"Inhthose,

140
Cf. R. 2:9-4.
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cages where the fine and costs are substantial and there exxsts
serious doubt that the defendant will be able to satxsmy the

flne and costs after appeal such a course.of actlon may be feasible.

Monltorlng of Balil Caseés by DlVlSlon of. Crlmlnal Justlce -
Appellate Sectlon )

The Appellate Section of the Division of Criminal

Jhstice opens an appellate file updn;receipt of the notice of
appeél’ahd doeket notice from the county prosecutor. The
transmittal papers must inelude'inforﬁation~concerning defendant's
bail status, Also, the transmittal papers must,include the
following information:

a. The crime with which defendant was charged or of

which he was convicted; | |

b. the sentence, if any;

c. whether defendant is incarcerated;

65 if defendant is not incarcerated, the conditions,

| if any, controlllnq his liberty, and
e. the amOUnt of bail fixed and the nature or the bail
posted.

That 1nformatlon is now requlred to be lncluded in every appllcatlon
to the Appellate Division in crlmlnal matters by motlon, emergent
application‘or otherwise, seeking a departure from the tlme*
pericds set by the rules of court, pursuant to a Notice tu the
. Bar ;tomulgated by the Admlnlstratlve Office of the Courts.
' ‘Id’thOSe cases where defendant is on ball pendlng appeal
‘ théiCasefié listea in a ball dlary and is monitored by a deputy
yattorney general to insure that defendant flles his brlef within

the “;me allowed by the rules of court If defendant” falls to qo./*

_190_







so, a motion to dismiss the’appeal,yor, in thefalternativevto ;pm
revoke~bai1~ is filed"by a deputy‘attorney generai If the'motion
- . ; :LS denled the case 1s llsted in the ball dlary and followed aga:Ln.
o E If the motxon is granted dlsmrssrng the appeal or revoklng the | -
,ball, a o0py of that order is sent to the County Prosecutor on
the day lt is recelved by the Appellate Sectlon. It 1s 1mperat1ve
' that upon recelpt of such an order 1mmed1ate steps are taken to
incarcerate the defendant. A failure to do ﬁo,foften.done as -

an accommodation to defense counel, is contrary to the Order’

of the court and aoes not serve the 1nterests of criminal justlce.

'Revocatlon of Ball Pending Appeal

e T
v T B

. By rule a judge or ‘court allowing balr may-at any tlme
ravoke the order admlttlng to ball.lél, Thus, upon'learnlngj
that a defendant has violated the terms or- condltlons of ball

. :Lt may be de.emed approprlate to move to revoke ‘bail. AA-mot‘:Lon
“ VA for revocatlon of bail is appropriate where a defendant free

on bail pending appeal, is indicted forfanother crlminal offense.f

. -  The procedures to be utilized in such situation are clearly

set forth in State v. Maccioli, 110 N.J.Super. 352 (Law Div. 1970).

Surrender Procedures R Lh r.»«;~“~v SO *fd

It is 1mperatlve that upon recelpt of a copy of an’

Appel ate DlVlSlOn or Supreme Court dlsp031tlon afflrmlng “.4‘a s

w“hl,

defendant = conv1ctlon or- receg " of an order of the Sup1 me Court
ddenylng defendant s petltlon for certlflcatlon that a prosecutors
 take 1mmedlate steps to determlne defendant s ba11 status. '1; ;: 'kﬁQﬁt
Ir the defendant 1s on ball pendlng appeal or if, any stay of |

‘ L

R

L e
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(sentence has been entered, then such ball or stay should ‘be
vacated 1mmed1ate1y and sentence executed 'Spec1f1oally,
'a prosecutor should send out a Surrendermnotioeﬁto thev,
defendant or hiskcounsel and move for the issuance'of'aibench
warrant in the event the defendant does not surrender. A
’prosecutor should never enter 1nto 1nformal agreements w1th
defense counsel regard;ngfsurrender.v Such practices dO'not
fulfill society's expectations that the sentence imposed will

o be executed swiftly after conpletiOnhof;appellate review. Also,
a delay in execution of sentence does_not_enhance the-rehabilitative
process.'.Moreover; given the”problem of recidivism, there is the
Adanger{that the defendant will comnit another crime during the
hiatuskbetween the completion of the appellate process and his

-~ surrender.

Post—Appellate Division Disposition o A - o
| Upon recelpt of the copy cf the Appellate DlVlSlon
idlSpOSltlon a prosecutor should send out the surrender notlce.:
A prosecutor should not abandon pursult of surrender unless and -

» untll an order allow1ng ball is signed.’ R. 2 5= l(a) does not
‘by 1ts terms prov1de that a party seeklng ball pendlng certlflcatlon
'must present to the sentenc1ng Judge a copy of the notlce of |

' petltlon for certlflcatlonvw1th a certlflcatlon thereon.that

t;the original has been flled with the appellate court.
iNevertheless, the prosecutor'should be certaln that a notlce
of petltlon for certlflcatlon has actually been flled before bail"

\\ pendlng review by the Supreme Court is granted Also, after

Appellate D1V151on afflrmance, 1t would appear that a further

S
i

i
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AN

f~s+=y mu st.be obtalned from\the Appellate DlVlSlOﬂ. S _'~‘ o ob

A

Pursuant to court dlrectlve the Trlai Lourt Admlnlstratov
1n,each county is quulred to notlfy the 1nterested persons
(e.g the-Chlef Probatlon Offlcer) of the~Appellate D1v1sxon

dlSpOSltlon if executlon of sentence, probatlon or fine has

been stayed Nevertheless, 1t is recommended in such cases

that a prosecu*or also notlfy the 1nterested persons of the

,{/

| Appellate Dlv;slon disposition,

Post- Supreme Court DlSpOSltlon

Upon recelpt of the copy of the Supreme Court s order

denylng certlflcatlon a prosecutor shou;o send out the surrender

\\
notice. Absent a,court order a prosecutor should not abandon‘

the surrender process. e d

. 4
s
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CHAPTER 16

RETENTION AND DISPOSITION OF SEIZED,
CONFISCATED AND FORFEITED PROPERTY

1. IT IS . THE RESPONSIBILITY OF PROSECUTORS TO ESTABLISH

UNIFORM PROCEDURES GOVERNING THE RETENTION, DISPOSITION,
AND FORFEITURE OF SEIZED OR CONFISCATED PROPERTY AND
TO ADHERE TO STATUTORY REQUIREMENTS

/

’ 2; RETENTION AND DISPERSAL PROCEDURES: EVIDENCF RETENTION

AND DISPOSAL PRQCEDURESJTOfBE UTILIZED BY PROSECUTORS'
\ OFFICES AND LOCAL POLICE AGENCIES MUST BE SET FORTH IN
\vDETAIL IN WRITTEN GUIDELINES AND STRICTLY ENFORCED.

3. A RECORD OF ALL ITEMS INCOMING, IN STORAGE, OR TEMPORARILY
*  OUT OF STORAGE FOR CASE USE MUST BE MAINTAINED. ALSO,
A RECORD OF ALL ITEMS RETURNED OR DESTROYED SHOULD BE KEPT.

4, PROPERTY WHICH IS NOT REQUIRED BY LAW TO BE FORFEITED '

OR DESTROYED SHOULD BE RETURNED TO ITS LAWFUL OWNER AS.
' SOON AS REASONABLY PRACTICABLE

’5, PROPERTY WHICH IS REQUIRED BY LAW TO BE ETTHER FORFEITED

OR DESTROYED MUST BE MAINTAINED AND DISPOSED OF PURSUANT

TO THE TERMS OF APPLICABLE LAW AND UNIFORM PROCEDURES

MUST BE ESTABLISHED WITHIN:EACH OFFICE TO INSURE » §

STATUTORY COMPLIANCE.  THE FOLLOWING ARE STATUTORY ‘
. REFERENCES TO PERTINENT PROVISIONS GOVERNING FORFEITURE ‘

AND DISPOSITION OF PROPERTY

Toa. N.J.S.A. 2A:152-6 - DESTRUCTION OR DONATION OF
GAMING APPARATUS

b. N.J.S.A. 2A:152-7, et seq. - DISPOSITION OF | L
MONEY SEIZED ON ARREST FOR PLAYING UNLAWFUL )
GAMES (GAMBLING) |

¢. N.J.S.A. 24:21-35 ~ FORFEITURE AND DISPOSITION OF
~ SUBSTANCES AND PROPERTY, INCLUDING MOTOR VEHICLES
AND OTHER CONVEYANCES, RESORTED TO FOR THE UNLAW-
FUL MANUFACTURE, DISTRIBUTION, DISPENSING, ;
ADMINISTRATION OR USE OF CONTROLLED DANGEROUS i
SUBSTANCES. SRR

d. N.J.S.A. 2A:151-16 - FORFEITURE AND DISPOSITION OF
 FIREARMS UNLAWFULLY POSSESSED, CARRIED, ACQUIRED
OR USED. |
oy : 7]
e.” N.J.S.A. 2A:115-3.7 - DESTRUCTION OF OBSCENE MATTER
., FOLLOWING THE ENTRY OF A JUDGMENT PURSUANT TO
¥ A STATUTORY INJUNCTIVE RELIEF ACTION. ~

f.  N.J.S. A. 2A 152 =5 - DESTRUCTION OF OBSCENE AND
C INDECENT BOOKS, PAPERS, PICTURES, ARTICLES OR
T : THINGS UPON CONVICTION

VSR '\V o -loe-
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""N.J.S.A, 2A:130-4 - FORFEITURE OR DESTRUCTION OF

]

CHATTELS, LIQUORS OR OTHER PERSONAL PROPERTY -

; POSSESSED USED OR. INTENDED TO BE USED TO MAINTAIN
'A<NUISANCE “

N.J.S.A. 2A: 170 17 - DESTRUCTION OF UNLAWFULLY
POSSFSSED AMMUNITION, 'BEXPLOSIVE MISSILES, IUSES B,

"M.J.S. A 2A:123-10 - CONFISCATION OF IMPROPERLY
"MANUFACTURED: WEARING APPAREL.,

- N.J.S. A. 2A: 99A—3 - DISPOSITION OF PROPERTv AND
o ,MONEY OF DEBT ADJUSTORS

~ N;J.S.A; 33 l~66(a) - SEIZURF PORFEITURE REPLEVIN,

SALE, ETC., PROCEDURES RESPECTIVG CONCERNING THE

7 ALCOHOLIC BEVERAGE LAW

SIS I e

‘FN J. S A. 33:2-5 -~ FORFEITURE SALE7 DESTRUCTION OF
SEIZED PROPERTY CONCERNING STILLS AND DISTILLING

APPARATUS.

N,J.S.A. 40A:14-157 - DISPOSITION OF FOUND OR
RECOVERED TANGIBLE PERSONAL PROPERTY

_N. N.J. S. T.S.A., 40A:9- 58 - DISPOSITION oF PERSONAL

PROPERTY oF UNKNOWN DECEDENT. -
3

OIN THE INTEREST OF‘UNIFORMITY,AND STRICT ACCOUNTABILITY

REGARDING ALL WEAPONS CONFISCATED, SURRENDZRED OR FOR~

- FEITED THE FOLLOWING PROCEDURES SHOULD" BE ADHERED TO

WITH RESPECT TO ALL FIREARMS WHICH COME INTO THE POSSESSION
OF LAW ENPORCEMENT AGENCIES'

”Ta@

4

ANY FIRFARM WHICH IS CONFISCATED, SURRENDERED OR

FORFEITED BY ANY LOCAL, COUNTY.OR STATE AUTHORITY

WILL BE INVENTORIED AND SAFEGUARDED BY THE AGENCY.
HAVING POSSESSION OF THE WEAPON ‘

ALL FIREARMS TOGETHER WITH RELATED EVIDENCE SUCH -
AS BULLETS, SHELLS, PELLETS, WADS, CARTRIDGES AND

. OTHER- RELATED ITEMS WHICH ARE CONFISCATED DURING

THE COURSE OF AN INVESTIGATION INTO A CRIME

INVOLVING THE FIRING OF SUCH, WEAPON ‘WILL BE PROMPTLY
TRANSMITTED TO THE BALLISTICS LABORATORY WHICH . *
PROVIDES SUCH SERVICE TO THE JURISDICTION (I E.,’
STATE POLICE BALLISTICS UNIT OR LOCAL BALLISTLCS

LABORATORY) by

g
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- AGENCY TAKING POSSESSION OF ANY FIREARM TO DETERMINE

FIREARMS WHICH ARE CONFISCATED DURING THE

INVESTIGATION OF ANY CRIME INVOLVING THE

_ ILLEGAL USE OR POSSESSION OF SUCH WEAPONS WILL . : o
" BE SUBMITTED TO THE BALLISTICS LABORATORY ‘ ' : B
WHICH PROVIDES SUCH SERVICES TO THE JURISDICTION : ' .

FOR APPROPRIATE TESTING WITH RFSPFCT TO
OPERABILITY. '

.REQUESTS THAT FIREARMS SUBMITTEDFTO A BALLISTICS

LABORATORY BE COMPARED AGAINST ALL UNSOLVED
CRIMES SHOULD NOT BE MADE. HOWEVER, COMPARISONS
AGAINST PARTICULAR CRIMES MAY BE REQUESTED AND

<« . SPECIAL ATTENTION MAY BE REQUESTED IN CASES WHERE:
~ FIREARMS HAVE BEEN CONFISCATED FROM CRIMINALS

SUSPECTED OF OTHER SERIOUS CRIMES INVOLVING
FIREARMS.

FIREARMS CONFISCATED~DURING INVESTIGATIONS IN WHICH
SUCH WEAPONS WERE NOT INSTRUMENTS OF A CRIME SHOULD
NOT ROUTINELY BE SUBMITTED TO BALLISTICS LABORATORIES
FOR TESTING PURPOSES.

IT SHALL BE THE RESPQNSIBILITY OF THE LAW ENFORCEMENT

IF THAT WEAPON :IS*STOLEN PROPERTY OR IS THE PROPERTY

OF A THIRD PARTY NOT INVOLVED IN THE CRIMINAL ACTIVITY

UNDER INVESTIGATION.

FIREARMS WHICH MUST BE RETAINED FOR EVIDENTIARY - R <
PURPOSES WILL BE INVENTORIED AND STORED IN THE ‘

"EVIDENCE: VAULT OF THE COUNTY PROSECUTOR SUBSEQUENT

TO COMPLETION OF ANY NECESSARY BALLISTICS EXAMINATION.
PERIODIC REVIEW OF EACH OFFICE'S RECORD KEEPING

~ SYSTEM SHOULD OCCUR TO ENSURE THAT EACH WEAPON ‘IS
- ACCOUNTED FOR AND THAT “THERE IS SUPPORTING DOCUMENTARY

EVIDENCE INDICATING ITS WHEREABOUTS. .ACCESS TO

~ SUCH EVIDENCE VAULTS SHOULD BE STRICTLV LIMITED.

_UPON THE DISPOSITION ‘OF A CRIMINAL CASE THE FIREARM
‘SHOULD -BE RETAINED FOR AT LEAST SIXTY DAYS 'IF AN

APPEAL FROM THE. .CONVICTION IS TAKEN, THE WEAPON

', SHOULD BE RETAINED UNTIL THE APPEAL PROCESS HAS BEEN

' WEAPON SHOULD BE DISPOSED OF ‘AT THE EXPIRATION OF
THE SIXTY DAY PERIOD.

DEFINITIVELY CCNCLUDED. IF NO APPEAL IS TAKEN, THE

 THE COUNTY PROSECUTOR WILL‘BE RESPONSIBLE FOR IMPLEMENTING

UNIFORM PROCEDURES FOR THE RETURN. OF FIREARMS TO
THEIR LAWFUL OWNERS SUBSEQUENT TO THE TERMINATION OF
THE CASE. LOCAL LAW ENFORCEMENT AGENCIES ARE NOT

TO RETURN SUCH WEAPONS WITHOUT FIRST NOTIFYING THE v

- PROSECUTOR
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FIREARMS WHICH ARE RECOVERED AS STOLEN PROPERTY
SHOULD BE RETURNED TO. THEIR LAWFUL OWNERS AS SOON
AS THEY ARE NO. LONGER NEEDED FOR EVIDENTIARE
PURPOSES L

.
A

; ‘IF IT IS DETERMINED THAT- THE WEAPON 1S OF NO
- VALUE FOR LAW ENFORCEMENT PURPOSES THEN THE :
FIREARM. SHOULD BE TRANSPORTED TO THE STATE POLICE

BALLISTICS 'UNIT FOR DESTRUCTION

FIREARMS SHOULD NQT BE RETAINED FOR LAW ENFORCEMENT
PURPOSES UNLESS IT HAS BEEN DEMONSTRATED THAT THERE

IS AN ACTUAL CURRENT NEED FOR THE UTILIZATION OF SUCH

' WEAPONS FOR LAW ENFORCEMENT PURPOSES.  FIREARMS

RETAINED FOR LAW "ENFORCEMENT PURPOSES SHOULD BE 'OF
THE CALIBERS, TYPES OR GAUGES NORMALLY USED FOR:
SUCH PURPOSES AND INDISCRIMINATE RETENTION OF ALL
TYPES QF FIREARMS SHOULD NOT BE PERMITTED

IN TH EVENT THAT FIREARMS ARE RETAINED BY LOCAL
AGENCIES FOR LAW ENFORCEMENT PURPOSES BOTH THE: -
COUNTY PROSECUTOR AND THE STATE POLICEABALLISTICS>
UNIT SHOULD BE NOTIFIED IN WRITING AND FURNISHED
WITH A FULL DESCRIPTION OF THE WEAPON TO BE
RETAINED.

IF IT IS'DETERMINED THAT A WEAPON RETAINED FOR
LAW ENFORCEMENT PURPOSES IS OF NO FURTHER VALUE,
THAT WEAPON SHOULD BE IMMEDIATELY FORWARDED TO

THE STATE POLICE FOR DESTRUCTION

; :,/

IN ORDER TO EFFECT UNIFORMITY IN THE DESTRUCTION
OF FIREARMS ALL WEAPONS TO BE DESTROYED SHOULD
BE DELIVERED TO THE STATE POLICE BALLISTICS UNIT
FOR DESTRUCTION WITHIN A REASONABLE PERIOD OF

TIME, BUT NO LONGER THAN THIRTY DAYS AFTER THE -

DETERMINATION THAT THE WEAPON IS TO BE. DESTROYED;.,

: COMMENTARY

A prlmary respon51b111ty of prosecutorb 1s to 1nsure :

hat conflscated or surrendered property 1s retalned and

»dlsposed of 1n conformlty w1th establlshed prccedures. Unlformlty

e

Tl) ev1dence is readlly’°



*

'(2)'property ls'preserved and safequarded for eventual‘return

'1to 1ts rlghtful owner and (3) contraband is lnatce531ble %o

s the general publlc and dlsposed of accordlng to law at the

fat
e

sCOnclusion,of the prOCeedings.‘ In order to\acComplish these
‘goals prosecutors must'formulate Written:uniform standards

;w1th respect to evidence retentlon, forfelture and destructlon.

' Evidence retentlon and dlsposal procedures in
_prosecutoxs‘ offlces must be detalled and strlctly enforced
Prosecutors' offlces must have suff1c1ent 1n—house capablllty

to store ev1dence acqulred in the course of case preparatlon,

'anvestlgatlon,and trial. A complete record of all 1tems

T e e o

T Rebn

\
lncomlng, 1n storage, or temporarlly out—of storage must be

malntalned. Also, such records should reflect the return or

| destruction of all propertyg ’The documentation must be

'sufflclently detalled ln each 1nstance to reFlect'the‘exact~

Sl

to, the necessary‘w1tness contact 1dent1flcatlon and the

identity'oﬁ the defendant‘each item concerns;
Strict procedures must be established‘for all
instancengf movement of eVidential property by both the

proSecutors' offices'and local police agencies.. Guidelines,

kshould be establlshed by the county prosecutor for the movement

¥ it

: I
or transfer of such ev1dence by or at the dlrectlon of"- any

pollce aqency. Such gurdellnes may asslst in eliminating
' ' 142
"chaln of custody" arguments at trial or on: appeal.

- 142 b

51 N.d. 168 (1968) , T JEEN ‘ .

State v. Farfalla; 113 N.J.Super. 557 (App.Div. 1971), and
State v. Brown, 99 N.J. Suger. 22 (App Div. 1968), certlf den.
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- rights in prlvate.property,wlthout compensatlon to‘the owner, . N

143

Property, whlch by law. 1s non—forf01tab1e or

non—destructlble,‘ought to be returned to its rlghtful'

owner as soon as practicable subsequent to‘termlnatlon of

the proceedihgs. "In State v. Murphy, 85 N.J.Super. 391, -

fa98 399 (App. DlV. 1964), aff d 45 N.J. 36 (1965)., the Appellate

D1v1510n authorlzed the adm1s51on of photographs deplctlng,

property at the time of its seizure, as evidence against

| the defendant in his trial‘for a violation of N.J.S.A.

2A:119-2.

r Propertykthat~hasﬂbeen‘rendered'a danger or hazard.

to safety, health or welfare, should not be returned to its -

owner until rendered harmless, if possible; Pelmanently
dangerous or hazardous ev1dence ought to be destroyed in
accordance with .a court order_sought, on notice, by the
prosecutor.

Property'which is subjectutobforfeiture nust
be maintained andvdisposed of éursuant to the applicable -
statutory and case law.. “Fcrfeiture" has been defined as

an action by whlch the State selzes and clalms proprletary .,
143

Edwards "Forfeltures - ClVll or Crlmlnal " 43 TemE,L{Qi :
191 (1969 70) . : ~ e o , ;
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'v’Modern forfeiture law has develbped'basiCally from‘tWO-sourses:‘
V(a) the common law action bf deodands, a CiVilw 1n rem procedure

whereby any object: causing the death of a person or an1mal

became the property of the sovere;gn, and {b) “the common law
‘of‘forfeiture whefeby the"entife estate of e.convicted'felon
Pescheated to the crown.~ In New Jersey, the latter spec1es

of forfeiture has been proscrlbed by N.J. S.A. 2A:152-2 whlch

states that, "No conviction or;judgment'for.any offense againstk .

this state, ,shall make or work a corruptionrqf.blood, disinherison
of heirs, loss of’dower, or forfeiture of‘estate." Tﬁe‘former,
iﬁ Egg,kprocedure, however, haskCOntinued to play‘an importaﬁt
role in out system of laws.

It is a settled pr1nc1ple of constltutlonal law that
- no owner of property has a vested rlght to use, or to .allow

the use of such property for purposes 1njurlous to the public

| 144 .
health. ~ The an01entiactlon of deodands has developed into -

a modern procedure by which the State can implement this

police power. In The Palmyra, 12 Wheat. (25 U.S.) 1, 14 (1927),
the Supreme Ceutt of the United States held'that ig rem | |
forfeitures Can‘exist selely’by virtue of statute. Accordingly,
statutory schemes have been enacted'authofiZing thekforfeiture,
tof‘property which, because‘of its connections“with,crimihal
gactivity, has been leglslatlvely declared to be contraband

In New'Jersey, the statutory procedures regardlng the forfelture
”ofrobjects telated to gambllng, narcotlcs, and weapons offenses .

have been the subject of some. confu51on.-\-

47 Am. Jur. §51, p. 531. Spagnuolo v. Bonnet, 16 N.J. 516, 556 g
(19547 PRRe 2. BRRIRRRe N BopTRh et 200 , .
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A. Gamblingi" o
R N.J;S.AF ZA:ISZ-S provides for*the seizureiand ‘
‘ : disposition of ‘g"agming 'd’ev'ices and""apparatus;' Inasmuch-as'
' snchdequipment is inherently contraband, i. e;, has no possible
lawful use, it can be conflscated without glVlng the owner
an . opportunlty to be heardl4§Currency, however, is not
‘intrinsically‘contraband;~and can become sﬁ only because of
the use to Which it is put. Due process thus»requires that a
‘determination‘be»made as to‘whether money has been . =
"earmarked  and segregated as part of a gambllng operatlon."146
In recognltlon of these pr1n01ples, N.J.S. A 2A 152~ 7 et g;g
enacted procedures to be utilized when the alleged contraband
1s cash or currency. | |
Under N.J. S A 2A: 152 7, moniesoseized "in connectlon rd-.

| ‘ with any arrest for. v1olatlon of or consplracy to violate any-

gambllng'law of thlS State PN shall ‘be deemed prima fac1e

to be’ contraband of law ag a gambllng operatlon, and it shall

be unlawful to re+urn the said money,.currency or cash to
- the person or.persons clalmlng to own the same, or to any
.other person, except in the 01rcumstances and manner herelnafter

_ . 147
prov1ded."'- »"Anyvgambllng~law of th;s state" has been

g o
145 '
Spagnuolo v. Bonnet, supra at 556,

146 3 S e Sl

.~ Spagnuolo v. Bonnet, supra at 559 State v. Link; 14 N.J. 446
(1954); Kenny v. wWachenfeld, 14 N.J.Misc. 322 (Sup.Ct. 1936); S
Krug‘v. Beoard of Chosen Freeholders of Hudson County,fB(N;J.Super; -

"22 (App Div. 1949) - B IR

' . o See ‘State V. McCoy, 145 N.J.Super. 340, 345 (App;[’Dliv...j_ 1976‘) -




use and gain of the county. The order to show cause shall ke

, , SN 148
construed to include municipal gambling ordinances.

MOreOver,‘"invconnection with any arrest" does not limit

the purview of this statute to monies found while actually

apprehendingvthe’suspect,‘but rather encompasses cuirency

discovered as a result of any 1nvest1gatlon made pursuant to
149 ,
that arrest.

Pendingvtrial or ultimate disposition of any charqe‘
or indictment growing out of a gambling arrest in connection
with which‘such‘money was seized, the honey is to be deposited
with the county treasurer of the county where the arrest 150

occurred, by and under the supervision of the county/proSecutor;

7

If a conviction is entered against the person arrested on such

‘gambling charges, the county treasurer may, after 6 months

from the date. of such conviction, make application to the county

court for an order to show cause why the money seized in
connectlon w1th the arrest shall not be forfeited to the sole
served on the perSonffrom whom~the'mon v "'S’selzed - When
the order 1s returned a hearlng shall be conductedc At the
hearlng, proof to the satlsfactlon of the court shall be

establlshed that no action o¥ proceedlng, then pendlng, has

- been flled in any‘court of competent Jurlsdlctlon agalnst

the county treasurer geeking a recovery of the money held

~in custody. Proof of the conV1ctlon of the arrested person

148

Practico v, Rhodes;.lj N.J. 328 (1955).

State v. Link, supra at 454 New Jers;y,v. Morlarlty, 268 F. SuEp
546 (D N J. 1967) ' SRR , .

150

M., 5. A. 2A:152fs;
o

i




o

shall be prlma fac1e eV1dence ‘that the money selzed was

151
used in connectlon with the v1olatlon of a gambllng law.

. ' : : ‘ o If the ultlmate dlSpOSltlon of the charges agalnst

| the arrested person. results in an dchlttal or otherwxse
favorable,flnal termination of such proceed;ngs, then‘the
%erson_or perSons claiming to own the moneyvmay, within two

years from the date of such final termination,'make‘application

o

‘to the county court for an order declaring the money towpe

‘returned to him by/the county,treasurer. The presumption thatv’

monies were prima fac1e contraband does not apply ‘where an
152

acquittal has been entered. = At any time after the expiration

-~ of two years from the date of acquittal, thercounty treasurerh
may apply to‘the~county‘court for an order to'show~causec‘

why sueh” money shall not® be forfelted to the sole use and

- ;%&z/‘ ga;n of the,county. As in the proceedlng detalled in N. J S.A.
a 2'A-152-9~ the order to show cause is served upon. the person ‘
from whom the money was taken.: Upon thevreturnrofathe order,_
a hearing shall be held. - At the hearing, proof shall bé»'“
established that no action‘or proceedingvthen pending has

been flled in any court of competent 1urlsd1ctlon seeklng

153
recovery. .

R ‘ ~' JlS A. 2A 152-6 dlrects each county prosecutor

LS PR

to destroy or render useless any 1llegal gamlng dev1ce selzed

g

J by a pollce offlcer in that county .However, the statute does

§L£L£L£:;2A:152“91 See State v. Rodrlguez, 138 N.J. Super. 575
(App Div. l976),yaff'd o.b. 73 N.J. 463 (1977) ST

RS 152 | | >
. : ‘ State V. Rodrlguez, SuPl'a-'

153 : ' i
N.J.S. A 2A 152 10 /
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provrde an alternatlve means of dlsp031ng of such propertv.

yThe grosecutorfmay,vinjhis.discretion and subject to rules

 which may be promulgated by the Attorney General, donate and = ‘ =
deliver such devices as may be used for lawful purposes to

g
[

anyVinstitution located’within‘the cOunty where seizure is
made’and which is under the CQntrolrand operation of the .
federai government or of a charitablecinstitution, or'to any' . r;
institution, wherever located, whichfis.under‘thefcontrol and
operation,offthe State of New Jerseyfor any of its political
| subdxv1srons. | |

An addltlonal procedure for the forfelture of such ‘
‘funds to the county treasurer 1s provrded by‘N.J S.A. 2A:152—9.l
éé N. J’S A.j2A-152—9 5. Whenever any money seized in connection

wrth a gambllng arrest has been on dep051t with the county

;treasurer for more than two years from the date of the u1t1mate i

"dlspos:LtJ.on of the charges, the county treasurer may make : - .
yapplﬁcatlon to the county court for an order forfeltlng sa1d y
'fmoney to. the sole use and galn of the county. N J.S.A. 2A 152 9. l
‘N J.S. A.‘ZA 152 9. 2 prov1des that the county treasurer

must glve publc notlce of such appllcatlon. A hearlng»islthenm
'held in a summary manner.‘ As 1n N.J.S.A. 2A 152 9 and N. J S A,
ZA 152 10, proof must be made to the satlsfactlon of the court
that no actlon, then pendlng, has been flled in any court of
competent Jurlsdlctlon seeklng recovery of the money. -N.J.S.Arye

2A: 152 9.3, o S

- : . ‘45 "",\ e ce _ ) ‘ o o ’ o ‘ ’ v / :
"B k Nar‘cotl‘cs S . : o . . . . : » o d

‘ The forfelture prov151ons as they pertaln to

narcotlcs are also deserv1ng of spec1a1 con51deratlon.'

'204- k S e




Y

to the to the use of the State.

State z. Noumalr, Docket No. A-3l6 72, November 19, 1973,h1 ;

i

i

jiN J. S~A; 24A.21 35 prﬁ des for the forfelture of many specrfatally

enumerated items lncludlng ali controlled dangerous substances

*manufactured or acqulred in violation of the act, and any raw ,D

1

”materlals, equlpment br contalners used or 1ntended for the
‘use in the 111egal ma facture of such substances. All‘conveyances
,_(w1th the‘exceptlon oE common carrlers not privy to the transactlon)

fused or 1ntend$d to bp used,to transport controlled dangerous

5 !

rsubstances w1ll be subject to forfelture lf the crlmlnal transactlon

in which they were 1qvolved was conducted w1th the knowledge or
154 “

‘consent of the owner!

Thetprocedure by which the State can work a forfeiture

upon narcoticsérelated contraband is outlined in N.J.S.A. 24:21- 35(g)

Notice must be gﬂven in accordance w1th the Rules of Court for

an ln rem actlon, and claimants of the property may then contest

‘the selzure.‘ Property determlned to be contraband is forfelted

155 ¢

Consplcuously absent from the items spe01flcally

?enumerated by the s atute as contraband is currency. Moreoverh

the unpublished decision'of the Appellate Divisionrin'

makes clcar that the language of the statute ig. ne1ther broad

’enough nor general enough tO*be construed,as encompass1ng .

154 , e L LT L
In State v. One (1) Ford Van Econoline, 154 N.J.Super. 326"
(App.Div. 1977), rev'd -143 N.J.Super. 512 (Law Div. 1976), the
court held that claimant, the registered owner of the vehicle,
was not entitled to the exceptlon from forfeiture: prov1ded by =~
N.J.S.A. 24:21- 35(4)(b),‘commonly referred to as the “innocent

- owner" exception. The statutory exceptlon is unavailing where

k'; the registered owner allows his motor vehicle to be freely used
~ by another who know1ngly permits it to be: ‘used or uses it to .
transport a controlled dangerous substance for purposes of sale,

regardless of the owner's innocence. The court further concluded

‘d:that the 14 month d?lay between seizure of the vehicle and 1nstrtut10n,

- of the forfeiture actlon constituted a denial of due ‘process of

law,'whlch justlfled a reversal of the judgment of forfelture. B

f’155 o ‘ S

N.J.S.B. 24: 21 35(e) = *295’?‘ ShIE R



‘for the return of the money should be governed by State v. Sherrx, e
46 N.J. 172 (1965). ‘ » '

to the Supreme Court as of rJ.ght e , ’ ‘ ‘

7h«auth0r1ty : Notlng the well-establlshed pr1n01ple that the

',JUd;Clal process 1s uhavallable to ass1st a wrongdoer in

RSN

money. However, the court did not~order the'return*cf the ’

“Seized~currency, Rather the court heldfthat defendant's'mdtion

s

i

In Sherry defendant“was 1ndlcted for the crimes of
_._£~X

abortlon and consplracy to commit abortlon.,‘The abortion charge

was dropped upon defendant's entry of a plea of non vultdto‘the

conspiracy. Sherry then moved fcr an order, in the crlmlnal

cause, directing Bergen County to return $2 719.50 seized during

- the search of her apartﬂent. The county resisted the return
- of $2~500‘alleging that%the'amount"had been paid to'defendant
‘at the time of the abortlon by the father of the pregnant girl.

The trial court ordered the county- to return the total amount

of money which had'been seized. The Appellate Division, with

one judge'dissenting, affirmed. The*county thereafter appealed

In the Supreme Court, defendant contended that the

money'couldvnot be forfeited in the absence of a statute

~ expressly authorizing such a forfeiture, and that no such

statute existed. 'Whiieragreeing wrth defendant that no statute

authorized the'forfeiture of these“funds, the court nevertheless.
refused to order‘the'return of‘the‘mOney.

o The court v1ewed the 1sste'not as whether defendant'

'~~pproperty could be the subject of a forfelture because of the
illegal use torwh;ch“;tfhad been put, but’ ;nsteadfwhether‘ oo

k;defendant could claim'title'to the fruit:of"an'illegal aet

w =
o

g and 1nvoke the court's ald to recover 1t from the selzlng




reaping the benefits of his lawlessness, theocourttdeniéd
o = SR I AN
defendant's claim for the return of the money._,

+With regard'to the forfeiture'of.oontrabana’sei"ed

- in connectlon wzth both gambllng and narcotlcs v1olatlons,

" the questlon arises as to the effect of a flndlng that the
materlals were selzed in v1olatlon of the Fourth Amendment.

Whlle some may lnterpret -One 1958 Plymouth Sedan v. Commonwealth<

" of Pennsylvania, 380 U.S. 693 (1965)»to hold that contraband
may not be‘retained‘by’the'sovereign if seized in violation
of the Fourth Amendment [Anno., 8 A.L.R.2d 473, 475 (1966)],

case law, including decisions by the“New Jersey Supreme Court,:

does not eSpouse that view. Rather, One 1958 Plymouth edan,

‘ls read to hold only that ev1dence 1mproperly seized cannot
b

be used to prove that the objects sought to be conflscated

156
were contraband.

c. ‘Firearﬁs ‘

The unlawful posse551on, use or acquisition of flrearms
Jresults in forfelture of the weapon to ‘the State.lsj The
.~ statute prov1des that flrearms so conflscated are - to be
surrendered to the county prosecutor or local pollce.: The

weapons are,to be 1nyentor1ed—and destroyed‘when no 1onget

‘needed ‘for evidential purposes. g

156 R , TR “ .
' Farley v. 5168 400.97, 55 N.J. 31, 48 50 (1969), State,v.
Sherry, supra at 177-78; JothBecall Imports Ltd. v, United
- States, 412 F.2d 586, 588 (1969). CEf. Unlted States v. Dav1s,~f
346 F. F. SLEE 435 443 (s. D Ill 1972) R R

@

Ql57 v : : Fl
N, J;SwA._ZA:ISI-lG;
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It was recently determined‘that ‘the procedures

utlllzed by the county prosecutor and the local and.state police

were in need of formallzatlon. ‘Therefore, the ‘-DlVlfSl‘On of : N ‘”
Crlmlnal Justlce, in conjunctlon with the County Prosecutors
Assoc1at10n, issued a.directive which 1nsures strict accountablllty "lu
with respect to all weapons-conflscated in this State. Succ1nctly,

the guidelines nrovide that in any crime involving the use

- of a firearm or in whdch the firearm may'be deemed as,evidence’

the State Police Bailistics Unit'will-conduct’a test firing

: of'thekweapon. However,kthose‘Weapons~which are confiscated
orvsurrendered and are unrelated to,a specific investigation

should not-be forwarded to the State Police Ballistics Unit;

Thegstate Police do not wish, however, to discourage any law
enforcement agency from submitting firearms to the laboratory , 0

'for examlnatlon and tests necessary for rhe proper investigation

‘and prosecutlon of cr1m1na1 charges. ,However, every effort
should be made to utlllze the balrlstics laboratories in
Essex and Bergen Counties and Newark,

. ’ vFirearms which are retained;foreevidentiarj pﬁrpdses
:must\be,inventoried and stOred»in thenevidence'vault_of.
the county’prosecutor. Perlodlc»rev1ew of the offlce s
’ record keeplng system should occur to ensure accountablllty.v-

Upon dlsposltlon,of the case the prosecutor will be responsible

'1tfcr implementing uniform procedures'either for theQreturn of

 the flrearms to thelr lawful ‘Owners or For the1r destructlon‘
The State ﬁollce will accept all f1rearms for destructlon other R
than those to be returned to thelr owners. One exceptlon is

' thekprovrslon-whlch allows lawvenforcement<agencies‘to retain“,:
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weapons 1f they have g current actualwaeed for utlllzatlon : fa

. of such weapons for law enforcement nurposes. However,

’those flrearms whlch are retalned should be of the callbers

and types which are normally used for‘law-enforcement Qurposes.

'In‘the event that a local agency determines that the standards -
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for retention,have'been'met,:the:countyﬁprosecutor.and the

>State Police Ballistics'Unit should be soﬁnotified and proVided'

‘on a regular basis with a wrltten record of retalned flrearms.

Adherence to the statutory -and regulatory prov1sxons
governlng dlSpOSltlon, return, forfelture and retentlon of

property w1ll promote public confldence in. law enforcement.
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