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Seizure of Abandoned Personal Property

By DONALD J. McLAUGHLIN
Special Agent

Legal Counse! Division

Federal Bureau of Investigation
Washington, D.C.

Perhaps the late master spy
Rudolph ivanovich Abel was an
accomplished student of the arcane
ways of international espionage. As a
common criminal, however, he gets
failing grades. Consider his less than

effective response to arrest and
search.
The events leading to Abel's

arrest began some weeks earlier. A
defected Soviet spy, Hayhanen, in-
formed the FBI that he had worked for
several years with Abel in an effort to
commit espionage. The FBI thereupon
began an investigation of Abel. It was
scon clear, however, that successful
prosecution of Abel would depend
heavily upon the statements of Hay-
hanen, who was reluctant to testity
should the case go to trial. The U.S.
Department of Justice concluded that
without his testimony, the evidence
was insufficient to justify arrest and
indictment on espionage charges.

A decision was made to furnish
the FBI's information to the immigra-
tion and Naturalization Service (INS),
with a view toward deporting Abel as
an illegal alien. With such information,
the INS decided to arrest Abel on an
administrative arrest warrant, a com-
mon practice in alien cases. INS offi-
cers, accompanied by FBIl Agents,
went to Abel’s hotel on June 21, 1957.
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The first move was made by FBI
Agents, who had no warrant for Abel's
arrest. They knocked on the door, and
when Abel opened it, they made entry
and began efforts to solicit his cooper-
ation relative to the espionage investi-
gation. They were unsuccessful. At this
point, they called into the room the INS
officers, who immediately executed the
arrest warrant by taking Abel into cus-
tody. Abel, with his captors, remained
in the room for about an hour. INS
agents undertook a search of Abet and
all of his belongings in the room and in
an adjoining bath. During this INS
search, which was aimed at uncovering
evidence of “‘alienage” and which last-
ed for 15 to 20 minutes, certain eviden-
tiary items were found and later
admitted at Abel's espionage conspir-
acy trial. The FBI Agents did not par-
ticipate in this search.

Upon completion of the INS
search, Abel was told to dress, gather
his belongings, and prepare to leave.
Almost all items of personal property in
the room were packed into Abel's bag.
A few things were left on a windowsill,
as Abel did not wish to take them. He
put certain other items into the waste-
basket.

(Part 1)

Abel agreed to check out of the
hotel. FB! 8gents obtaned the bill,
Abel paid it, and he was handcuffed
and driven to INS headquarters in New
York Cify. As soon as he was gone, an
FB! Agent secured from the hotel man-
agement permission to search the
room vacated by Abel. A warrantless
3-hour search of the room was made.
The Agent found in the wastepaper
basket a hollow pencil containing
microfilm and a block of wood contain-
ing a cipher pad. Both were introduced
in evidence at Abel's espionage trial.

Abel was convicted and appealed
to the U.S. Supreme Court on grounds,
among others, that his fourth amend-
ment right against unreasonable
search was infringed by the warrant-
less seizure of the pencil and cipher
pad from the wastebasket. The Court
disagreed with Abel arid heid the evi-
dence admissible. Abe/ v. United
States, 362 U.S. 217 (1960). Speaking
for the majority, Justice Frankfurter
observed:

“Nor was it unlawful to seize the
entire contents of the wastepaper bas-
ket, even though some of ils contents
had no connection with crime. So far
as the record shows, petitioner [Abel)
had abandoned these articles. He had
thrown them away. So far as he was
concerned, they were bona vacantia
labandoned goods)l There can be




nothing unlawful in the Government's
appropriation of such abandoned prop-
erly.” Abel v. Unjted States, 362 U.S.
at 241 \emphasis added ).

Abel's case draws attention to the
potential of finding highly relevant evi-
dence amid the trash or rubbish dis-
posed of daily in wastebaskets,
garbage cans, trash barrels, and the
like. It is one of the few decisions in
which the Supreme Court has consid-
ered the constitutional problem of the
seizure of abandoned property. It is
ironic that this leading case on aban-
doned personal property should grow
out of a foreign counter-intelligence
investigation, when the issue arises
almost invariably in more mundane
criminal cases-—~gambling, narcotics,
extortion, and counterfeiting.

The Katz Decision

Seven years after Abe/ was decid-
ed, the Supreme Court delivered an
opinion which radically modified the
traditional approach to fourth amend-
ment analysis. Justice Stewart, speak-
ing for the Court in Katz v. United
States, 389 U.S. 347 (1967), declared:

" .. the premise that property
interests control the right of the Gov-
ernment fo search and seize has been
discredited . . . . [/t becomes clear that
the reach of that Amendment cannot
turn upon the presence or absence of
a physical intrusion into any given
enclosure.” ld. at 353 {quoting from
Warden v. Hayden, 387 U.S. 294,
1967}

Prior to Katz, property concepts
governed the application of fourth
amendment law. Such c¢onsiderations
as trespass, entry, protected areas,
and curtilage were critical in deciding
whether a constitutional right against
unreasonable search had been in-
fringed. It became apparent, however,
that in Katz a broader approach to
protected fourth amendment interests
had been fashioned. The Court con-
cluded that a person’s reasonable ex-
pectation of privacy is the controlling
principle. The constitutional protection
attaches whenever and wherever an
individual harbors a privacy expecta-
tion under circumstances wherein the

expectation is reasonable. Justice
Harlan's oft-quoted concurrence puts it
most succinctly: »

“As the Court’s opinion slates,
‘the Fourth Amendment protects peo-
ple, not places.” The question, how-
ever, is what protection it affords to
those people. Generally, as here, the
answer to that question requires refer-
ence to a place.” My understanding of
the rule that has emerged from prior
decisions is that there s a twofold
requirement, first that a person have
exhibiled an actual |subjective} expec-
tation of privacy and, second, that the

fSimply formulated,
in the years since
Katz, abandonment of
personal property is
defined as the
relinquishment of the
right of privacy in
the place searched or
the property seized.’’

expectalion be one that sociely is pre-
pdred lo. recognize as ‘reasonable.’
Thus a man’s home is, for most pur-
poses, a place where he expecls pri-
vacy, but objects, activities, or stats-
ments that he exposes to the plain
view' of outsiders are not protected’
because no intention to keep them to
himself has been exhibited.” /d. at 361.

Abel, Katz, and the Concept of
Standing

The Abel decision stands for the
proposition that there is ‘‘nothing
unlawful” in the Government's seizure
of abandoned property. Katz articu-
lates the reason why there is no impro-
priety in its seizure. A person who
voluntarily abandons property surren-
ders what right of privacy he or she

formerly possessed in it. Simply formu- -

lated, in the years since Kafz, aban-
donment of personal property is

defined as the relinquishment of the
right of privacy in the place searched
or the property seized. United Stales v.
Kahan, 350 F. Supp. 784 (S.D.N.Y.
1972), affirmed in part, reversed in
part, 479 F. 2d 290 (2d Cir. 1973),
reversed on other grounds, 415 U.S.
239 (1974). The relinquishment is pri-
marily a question of intent, and intent
may be inferred from words, acts, and
other objective facts, United States v.
Colla, 568 F. 2d 1283 (9th Cir. 1977).

Having defined abandonment in
the post-Katz sense, the final analytical
step is reached. Many courts hold the
former possessor of the abandoned
property is stripped of his “‘standing” to
object to a search or seizure of the
property discarded. A person with
standing is one against whom an un-
lawful search or seizure is directed,
one who has a relationship to the place
searched or the property seized suffi-
cient 1o justify a finding that he or she
has been victimized by the search or
seizure. Jones v. United States, 362
U.S. 257, 261 (1960); Alderman v.
United States, 394 U.S. 165 (1969).
One who abandons property severs his
relationship with that property. The
result is that he thereafter may not
claim his fourth amendment protection
has been violated. Parman v. United
Slates, 399 F. 2d 559, 565 (D.C. Cir.
1968), cert. denied 393 U.S. 858
(1968).

Understanding Abel, Kaiz, and the
principle of standing is one thing;
applying these rules to the practical
matter of seizing and inspecting gar-
bage and trash is quite another. Recall
the reasoning: A person who abandons
property gives up his reasonable
expectation of privacy in the items dis-
carded; having done sg, he is deprived
of the right to complain.

- The critical question thus
becomes, At what point or under what
circumstances has a possessor of
property divested himself of his privacy
right so as™to bar a future assertion of
fourth amendment interest?” The
answer to this question is the key that
unlocks the trash search cases, and
can be found in a review of Federal
and State court decisions.
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The Approach of Federal Courts

Constitutional challenges to the
warrantless search or seizure of trash
have been generally unsuccessful
when made in Federal courts, While
factual patterns may be somewhat dis-
tinguishable, and the language of the
courts slightly different, recent Federal
decisions agree that personal property
discarded in a common trash pile or
garbage can placed out for collection
has been abandoned. No privacy inter-
est remains in the property; no stand-
ing may be claimed by the prior
possessor,

In Magda v. Benson, 536 F. 2d
111 (6th Cir. 1976), one Magda was
suspected of burglarizing a U.S. Post
Office. He was placed under surveil-
lance by postal inspectors, who ob-
served him at 2:35 a.m. placing a
plastic garbage bag on a treelawn next
to the street adjacent to his residence.
It was near some other garbage bags.
An inspector retrieved the bag without
warrant and found evidence therein in-
criminating Magda in the burglary. Fur-
thermore, the evidence found led to
the issuance of a search warrant for
Magda's apartment, which vyielded
additional  incriminating  materials
offered in evidence at his trial,

Following a judgment of convic-
tion, Magda appealed, claiming that
the warrantless seizure of the garbage
bag violated his fourth amendment
right of privacy, He argued that the
evidence from the bag and from the
subsequent apartment search should
have been excluded. His claim was
rejected. .

The court agreed with the finding
of the trial judge that the garbage was
abandoned when placed for coilection
beyond the curtilage of Magda’s resi-
dence:

“Magda had no Fourth Amend-
ment rights as to the garbage bag in
question; therefore the search and
seizure of its contents withoyit a search
warrant were not illegal, and a search
warrant subsequently obtained in rel-
ance upon the fruits of the said gar-
bage search was not tainted.” Id. at
113.
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The court also dismissed with fittle
comment Magda's contention that a
city ordinance prohibiting unauthorized
persons from rummaging through the
garbage of another creates an expec-
tation of privacy in the refuse. The
court noted: “This is a matter of local
municipal law, not federal constitu-
tional law.”" /d. at 113 (citing United
States v. Dzialak, 441 F. 2d 212, 2d
Cir. 1971, cert. denied 404 U.S. 883,

1971).

The Magda decision reasoned
that the trash was abandoned, and the
defendant's privacy interest given up.

“Many courts hold the
former possessor of
the abandonad
property is stripped of
his ‘standing’ to
object to a search or
seizure of the
property discarded.”’

Implicit is the recognition that the de-
fendant had no standing to challenge
the seizure. A more recent decision of
the Eighth Circuit Court of Appeals
supports the conclusion of Magdza and
states explicitly that standing is surren-
dered by a person who abandons
property.

The St. Louis area had been
plagued by a series of bank robberies
committed by an agile felon who cus-
tomarily vaulted over the tellers’
counter in effecting the robbery. By
virtue of his apparent athletic abilities,
he was dubbed "the Bioni¢ Bandit" by
the local media.

Foliowing an intensive investiga-
tion by FBlI Agents and local police,
and based ir part on an informant’s tip,
the subject was found and arrested.
True to form, he attempted to escape
by leaping over a car and fence, but
to no aval He was captured and
subdued.

Following the arrest, officers went
to the subject’s residence in an effort
to locate and interview a woman
whose husband was also a suspect in
the bank robberies and who was still at

large. The house was surrounded as a
precaution against possible violence
from armed accomplices. A patrolman
positioned near a pile of partially
burned trash in the yard noticed a
piece of cardboard with radio scanner
channels listed thereon. This was
brought to the attention of an FBI
Agent, who thereafter seized without
warrant the cardboard and other evi-
dence from the trash. At trial, some of
the items were introduced into evi-
dence over the defendant's objection.
He was convicted and appealed.

Faced with the same issue raised
in Magda v. Benson, supra, that sei-
zure of the trash amounted to a fourth
amendiment violation, the appellate
court held the items seized had been
abandoned. The court pointed to trial
testimony that the property taken had
been placed in the trash pile for burn-
ing or other disposal. Further, there
was no evidence that the defendant
intended to retain anything in the trash
pile. The court found the traditional test
of abandonment, a combination of in-
tent and action to renounce any rea-
sonable expectation of privacy, had
been met.

Having decided this question, the
court logically concluded the defend-
ant's “abandonment of the items in the
trash pile deprived him of standing to
challenge the introduction of those
items into evidence." United States v.
Alder, 576 F. 2d 772 (8th Cir. 1978).

The result reached in the recent
Federal decisions of Magada and Alden
is not new. It follows a line of cases
that began before Kaftz. See United
States v. Mustone, 469 F. 2d 970 (st
Cir. 1972) (defendant renouniced any
reasonable expectation of privacy in
trash bags placed on the sidewalk near
garbage cans); United Slates v. Jack-
son, 448 F. 2d 963 (9th Cir. 1971), cert.
denied sub nom. Willis v. United
States, 405 U.S. 924 (1972) (persons
placing items in trash can outside mo-
tel room surrender their fourth amend-
ment right of privacy with respect to
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such articles); United States v. Dzialak,
supra (trash left between sidewalk and
street in front of defendant’s home has
been abandoned); United States v.
Stroble, 431 F, 2d 1273 (6th Cir. 1970)
(no right of privacy, hence no fourth
amendment protection, accorded trash
left by garbage cans adjacent to the
curb); United States v. Minker, 312 F.
2d 632 (3d Cir. 1952) cert. denied 372
U.S. 953 (1963) (user of common trash
receptacle for apartment house has
insufficient interest therein o g:.@ him
standing tc assert constitutional right
against its search); United States v.
Wolfe, 375 F. Supp. 949 (E.D. Pa.
1974) (warrantless search of trash in
backyard of business premises and re-
moval therefrom of empty paper carton
did not violate protection against un-
reasonable search); United Slates v.
Harruff, 352 F. Supp. 224 (E.D. Mich.
1972) (warrantless search of com-
munity trash container located at the
curb and used by all residents of apart-
ment compiex did not violate any
fourth amendment protection).

The rationale in the foregoiny
cases varies, but only slightly. Most of
the decisions, either expressly or
impliedly, agreed with Magda and
Alden (property abandoned, no expec-
tation of privacy, no standing). An ex-
ception is the recent case of. United
States v. Shelby, 5§73 F. 2d 1971 (7th
Cir. 1978).

In Shelby, the defendant was em-
ploycd as a supervisor by a company
rendering janitorial services to a num-
ber of banks. When he left this employ-
ment, the defendant retained keys to
these banks, which he later burglarized
of some $3000 in coins. He became a
suspect when he attempted to
exchange the coins for bills at a non-
victim bank.

Having been alerted to the de-
fendant's unusual activities, the FBI
and local police requested the city
sanitation department to advise the
trash collectors serving his residence

to watch for coin wrappers and trays
when picking up the trash, As was the
customary procedure, the workers
reached over defendant's back fence,
removed his garbage cans, carried
them to a truck, dumped them, and
returned the empty cans to their previ-
ous location. The contents of the cans
included incriminating evidence, which
was later turned over to the police and
used against the defendant at his trial.

On appeal from a judgment of
conviction, the Federal court held that
the person from whose premises the
trash was removed had standing to
object to the search and seizure. How-
ever, having recognized the defend-
ant's standing, the court conciuded
that he possessed no reasonable ex-
pectation of privacy in the refuse and
therefore his constitutional claim must
fail. The court, while disagreeing on the
question of standing, nevertheless
cited with approval the Magda and A/-
den decisions on the expectation of
privacy problem.

Thus, running through all the Fed-
eral decisicns on trash seizures are the
ideas of abandonment and the relin-
quishment of privacy, and in many, the
notion that standing is thereby forfeit-
ed.

Finally, the Federal courts recog-
nize no significant difference between
trash seizures made directly by law
enforcement officers, and those in
which a third party is recruited to take
and secure the discarded items for
later inspection by officers. Compare
United States v. Shelby, supra (sanita-
tion men) and United States v. Dzialak,
supra (investigator employed by pri-
vate corporation), with United States v.
Mustone, supra (employee of Secret
Service) and United States v. Jackson,
supra {poiice). FBI

{Continued Next Month)
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