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Preface 

This is the 23rd Annual Report, of the Administrative Board of 
the Judicial Conference of the Sta.te of New York, of the Judicial 
Conference, and of the Office of Court Administration, It is 
submitted pursuant to Chapter 684 of the Laws of 1962, as 
amended by Chapter 615 of the Laws of the 1974, and covers the 
period from January 1,1977 through December 31,1977. 

The report consists of seven chapters and an appendix. Chap· 
tt::r 1 describes the objectives, the structure, the administration, 
and the financing of the courts in New York State, Chap tar 2 
discusses the progress of the courts in complying with the stan­
dards and goals for the timely disposition of cases adopted by the 
Administrative Board on July 3, 1975 (see Chapter 2 oBhe 21st 
Annual Report), Chapter 3 presents statistics on court opera­
tions in 1977, 

Chapter 4 discusses five special programs: (a) the Mental 
Health Informution Service) (b) the central index for post­
conviction ap};)lications, (c) retainer and closing statements,! (d) 
compulsory arbitration pilot pl'ograms and (e) statements ot ap­
pointment and of fees or commissions under section 35·a of tne 
Judiciary Law. 

Chapter 5 reports on education and training pl'ogt'ams con­
ducted~ coordinated or assisted by the Office of Court Adminis­
tration in 1977. Chup.tel' 6- summarizes the legislation sponsored 
at the 1977 session of the Legislature by the Judicial Conference 
and the Office of Court Administration llnd includes the Report 
of tlte Judicial Conference to the 1978 Legislature in Relation to 
the Civil Practice Law and Rules, the Seventh Annual Report to 
the Judicial Conference by the Advisory Committee on Criminal 
Law and Procedure. l\l.nd a report of the Family Court Advisory 
and Rules Committee. 

Chapter 7 consists of a special study, entitled Ending the 
Right of Trial by Jury of the Issues Preliminary to Arbitratw'n in 
N aw York) which was pr~epared at the request of the Commi ttee to 
Advise and Consult wiUi the Judicial Conference on the Civil 
Practice Law and Rules. 

'rhe Appendix is a report on an evaluation ()f compulsory 
arbitration in Rochester, Binghamton, Schenectady, and the 
Bronx. 

An numbered statjstical tabJes appear at the end of the chap~ 
tel' in which they are cited. 
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Chupter 1 

Introduction 

The Judiciary is one of the three brunches of New York Stuto 
Government. The powers and the structure of the New York 
State Judicia!'y are embodied in Ak·ticle VI of the State Consthu­
tion. Article VI was approved by the voters in the 1961 electiOll 
and became operative September 1, 1962, effecting the first 
court reorganization in New York since 1894. Article VI pro­
vides for a "unified court system for the state" and specifies the 
organization and the jurisdiction of the courts in the state. It 
also establishes the method of selection and removal of judges 
and justices and the responsibilities for administrative supervi­
sion of the courts. 

The objectives of the Judiciary are to (1) provide a forum for 
the peaceful, fail' and prompt resolution of (a) civil claims and 
family disputes (b) criminal charges and charges of juvenile 
delinquency and (c) disputes between citizens and their ~overn­
ment and challenges to governmental actions; (2) determme the 
legality of wills, adoptions, uncontested divorces and other un· 
disputed matters submitted to the courts for review and ap· 
proval; (3) provide legal protection for children, mentally ill 
persons and others entitled by law to the special protection of 
the court; (4) regulate the admission of lawyers to the Bar and 
their conduct and discipline, and (5) conduct proceedings to sus· 
pend, admonish, censure, remove 01' retire judges and justices. 

1.1 Court Structure 
In New York State the courts of original jurisdiction, 01' trial 

courts, heal' a case in the first instance, and the appellate courts 
heal' appeals from the decisions of other ttibunals. 

The appellate courts are the Court of Appeals, the Appellate 
Divisions and the Appellate Terms of the Su~reme Court, and 
the County Courts acting as appellate courts. 1'he trial courts of 
superior jurisdiction are the Supreme Court, the Court of 
Claims, the Family Court, the Surrogates' Courts and, outside 
New York City, the (Jounty Courts. The trial courts of lesser 
jurisdiction are the Cl'tllinal Court and the Civil Court of the 
City of New York amI, outside New York City, City Courts, 
District Courts and Town and Village Justice Courts. 

'1'he appellate structure of these courts is shown in Figures l-a 
and l·b. 

The Court of Appeals is the highest court of the state. It 
consists of the Chief Judge and six Associate Judges. Until April 
1, 1978, Court of Appeals judges were elected statewide for 
14-vear terms. After that date, as a result of approval of 
Amendment 1 at the general election of November 8, 1977, they 
will be appointed by the Governor, with the advice and consent 
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Figure l·u 
NEW YORK STATE JUDICIAL SYSTEM 

CRIMINAL APPEALS STRUCTURE 

• Appcnlalnvolvlng dOlith 8Ontcn(C3 hlust bo tnk~n dit«tly to the Court or Appeals. 

Figure l·b 
NEW YORK STATE JUDICIAL SYSTEM 

CIVIL APPEALS STRUCTURE 

~~ 
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onry queltlon InVt~vt.d It tI,,! validity or a .tatulolY pl'\)vlllon under tM New York SUite or Unl~ Statcl 
t'ol\.llUtuUon may be taken dlt«tly to the Court or Appeals. Only Iltlme City Coutt.8 AI'\) «lUlU otr«ON. 
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of the Senate, from among persons found to be well-qualified by 
a commission on judicial nomination. Five members of the Court 
constitute a quorum, and the concurrence of four members is 
required for a decision. 

The jurisdiction of the Court is limited by Section 3 of Article 
VI of the Constitution to the review of questions of law, except in 
a crimtaul case in which the judgm~mt is of death or a case in 
which the Appellate Division, in reversing or modifying a final 
01' intol'locutory judgment or order, finds new facts and a final 
judgment or oraor is entered p'ursuant to that finding. An appeal 
may be taken directly from the court of original jul'isdiction to 
the COU1·t of Appeals from a final judgment or order in an action 
or proceeding m which tho only question is the constitutionality 
of a state or federal statute. In other matters, the Constitution 
provides that cOl'tain types of cases can be taken to the Court of 
Appeals as a matter ofl'ight, while in still other cases an appeal 
to the Court of Appeals mar be tuken only with the leave of u 
justice of the Appellate Dlvision 01' a jUdfie of the Court of 
Appeals or upon tlie certification of the Appe ate Division or the 
Court of Appeals. 

The Appellate DiuisiOIlS of the SUf.rcmte Court are established 
in each of the state's fOUl' judicial uepartments (seC! the map at 
the beginning' of this chapter). Theil' responsibilities include: 

- Resolvinff appeals from judgments or ordcrs of the COttl'ts of 
original Jurlsaiction in civil and criminal cases and review­
ing civil appeals taken from the Ap,l?ellate Terms. 

- Conducting proceedings to admIt, suspend, or disbar 
lawyers. 

Each Appellate Division has jurisdiction over appeals from 
judgments and from final and some intermediate orders ren­
dered in countr-Ievel courts and original jurisdiction over 
selected proceedmgs. Where estublished by the App,eBate Divi· 
sion, Appellate Terms exercise jurisdiction OVer ciVIl and crimi­
nal appeals from various local courts and certain appeals from 
the County Courts. 

As prescribed by Scction 4, Al'Ucle VI or the Constitution, 
J!lstices of the Supreme Court are designated to the Appellate 
Divisions by the Governor. The Governor designates the Presid­
ing Justice of each AJ?pellate Division, who serves for the length 
of his 01' her term of office as a justice of the Supreme Court. 
Associate justices arc appointed for five-year terms or for the 
remainder of their terms of office, whichev()r pedod is shorter. 

The Supreme Court has unlimited, Ol'igina jurisdiction, but it 
generally hears cases outside the jurisdiction of other courts, 
such as: 

- Civil matters beyond the financial limits of the lower 
courts' jurisdiction; 

- Divorce, separation, and annulment proceedings; 
- Equity suits, such as mortgage foreclosures and injunc-

tions; and 
- Criminal prosecutions of felonies and indictable mis­

demeanors in New York City. 



Supremo Court justices arc elected by judicial district fol' 14· 
yoar terms. 

The County Court is established in each county outside New 
York City. It is authorized to handle cl'iminnl prosecution of 
offenses committed within the county, although in pl'uctice, most 
minor offenses are handled by lower courts. 'rho County Court 
also has limited jurisdiction in civil cases generally involvinll 
amounts u~ to $10,000. 

County Coul'tjudges arC' elected in each county fol' terms of 10 
years. 

The Surro$ate's Court is established in eVet'Y county and hears 
c{\ses involvm~ the affairs of decedents, incluaing the probate of 
wills, the admmistration of estates, und adoptions. 

Surrogates ure elected for tel'!"ls of 10 yeurs in each count.y 
outside New York City and for terms of 14 years in each county 
ill New York City. 

The Family Court is established in each county and the Cio/n of 
New York to heal' matters involving children and families. rhe 
principal types of cuses that it hem's include: 

- Juvenile delinquency; 
- Child protection; 
- Persons in need of supervision; 
- Review and approval of foster-care placements; 
- Paternity determinntionsj 
- Familr off<msesj 
- AdoptlOns (concul'rentjurisdiction with Surl'ogate's Court); 
~d . 

- SUppOl·t of dependent relatives. 
Family COllrt judges are elected fOi' 10-year tet'ms in each 

county outside New York City and ure appointed by the Mayor 
for lO-year terms in New York City. 

The New Yorh City Ciuil Court tries civil cases involving 
amounts up to $10,0'00. It includes a Small Claims Part for 
informal di3position of maUet·s not exceeding $1.000 and a Hous­
ing Part for housing-code violations. New York City Civil Court 
judges nrc elected for lO·yeur terms. 

The New YOl'it City Criminal Court conducts trials of mis­
demeanors and violations. Criminal Court .judges also net as 
arraigning magistrates for all criminal offenses. New York City 
Criminal Court judges are appointed by the Mayor fot' 10-year 
terms. 

'l'hel'e are four kinds of courts of lesser jurisdiction outside 
New York City: District, City, Town and Village Courts. These 
{'our courts handle minor (!ivil and cl'imil1l11 matters. The meth­
ods of selection and the terms of office of judges of these courts 
vaxy throughout the state. 

The Court of Claims is a special trial court that heat's and 
determines claims against the State of New York. Court of 
Claims judges are appointed by the Governor with the consent of 
the Senate for nine-year terms. 

The Court on the ,llldiciary was a special COUrt convened by 
the Chief Judge to try clmrges that might result in the censure, 
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suspension, removal 01' retirement of' uny judge 01' justice of any 
court in the unified court system. 

'1'ho Court on the Judiciul',}' consisted of five justices of the 
Appellate Division fl'Om judIcial depm'tmonts other than the 
depal'tment in which tho judge or justice who was before the 
court had been elected, nppointed or (iesignated to sit. 

Effective April 1, 1978!,.!>wing to approval of Amendmont 3 at 
the general olection of November 8, 1977, tho Court on tho 
Judicial'¥ was abolished, and disciplinary authority over judgCls 
Ilnd justIces WIlS vested in a l'econstituted State CommiSSIon on 
JUdicial Conduct and the State Court of Apponls. 

Table 1 shows the nuthorized number of judges in the New 
York State judiCial sY8t~m. 

1.2 Court Administt'ation 
Until April 1, 19'78, the constitutional Iluthority for the ad­

ministrative supervision of the unified court system was vosted 
in the Administrative Board of the Judicial Conference, consist­
ing of the Chief Judge of the Com~t of Appeals as chairman and 
the Presiding Justices of the foul' Appellate Divisions. The snmo 
constitutional provisiun that gt'lmted the Administrative Bourd 
the power "to establish stundards and administrative policies for 
generul application throughout the stute" also provided that the 
foul' Appellate Divisions shall "supervise the administration and 
operatlOn of the courts in their respective deRartments" in ac­
cordance with these standards and polh:lCS. r.this resl'onsibility 
could bo exercised through the designation of admmistrative 
judges. 

The Chairman of tho Administrative Board. with the approval 
of the Board, could appoint either a State Administrator or n 
Stato Administrative Judge, who was empowered to establish an 
Office of Court Administration to assist him and tho Adminis­
trative Board in exercising their administrative functions. The 
Stute Admil1istrativc Judge exercised the 'powers and the re­
@onsibilities of the State Administrator as hend of the Office of 
Court Administration and Secrotal'Y tn the Administrative 
Bourd. Ho was also responsible, in consultation with the Appel. 
late Divisions, for ovel'seeinlJ and coordinating the operations of 
tho various administrative Jugges designated by the Apllellate 
Divisions including the New York City Admitustrative Judge, 
who had been designated to supervise all trial-level courts in the 
City of New York except the SUrl'ogates' Courts. (See Figures 2 
and 3.) 

Since April 1, 1978, ns n result of approval of Amendment 2 at 
the 15enoral election of November 8, 1977, the authority for 
admmistt'ative supervision of the court systom has been vested 
in tho Chief Judge of the Court of Appealsl who appoints a Chief 
Administrator of the Courts with tlie adVIce and consent of the 
Administ.rat.ive Board of the Courts. The Chiei' Administrator, 
on behalf of the Chief Jud~e is responsible for the administra­
tion and operation of the trllti courts and for the direction of the 
Office of Court Administration. The Chief Judge establishes 
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Figure 2 
NEW YORK STATE JUDICIAL SYSTEM 
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statewide administrative standards and policies after consulta­
tion with the Administrative Board and after approval by the 
Court. of Appeals. 

The principal actions of the Administrative Board in 19t( 
were the following: 

- the supervision of the major personnel classification study 
of all nonjudicial positions mandated by Chapter 966 of the 
Laws of 1976 (section 220, Judiciary Law), a task that 
continued into 1978. 

- the adoption of a rule (22 NYCRR 25.44) severely restrict-
:~ ing the private practice of law by lawyers employed full­

time in the unified comt system. Undel' the rule, such a 
lawyer may not maintain a law office, hold himself out to 
be a private lawyer, or engage in private practice except as 
to specific engagements in uncontested matters and only 
with the prior approval of the Presiding Justice of the 
Appellate Division. The rule also restricts, although less 
severely, the practice of law hy part.time employees or the 
courts. 

- the amondment of the l'ule (22 NYCRH 33.5(e)) relating to 
judges acting as arbitrators or mediators. The amended 
rule provides that no judge other than a part-time judge 
may act as an arbitrator or mediator and that even a 
part-time judge may so act only without compensation. 

- the amendment of the rule (22 NYCRR 20.3) regUlating 
the require-ments for the appointmfmt of personal assis­
tants to justices and judges to provide that each Supreme 
Court justice may appoint one law secretary and one secre­
tary whose qualifications must be as prescribed by the 
Administrative Board in the rule and that no Supreme 
Court justice may appoint or continue to employ any other 
personal assistant unless approved by the Administrative 
Board. 

- the adoption of put'chasing guidelines for th~ Judh:iary, 
developed in cooperation with the State DI',Ipartment of 
Audit and Control. 

- the adoption of an employee's travel guide "01' the Judicial 
Branch of government regulating the rel,mbul'sement of 
travel expenses, 

The principal accomplishments of the operating units of the 
Office of Court Administration in 1977 were the following: 

The Office of Budget and Finance developed .fiscal policies und 
procedures to ensure the orderly operation of all courts and 
court-related agencies, including those previously funded by the 
state and those transferred to the state on April 1, 1977, by the 
Unified Court Budgeting' Act. Subject areas included purchasing 
and contracting, cash and revenue control guidelines, processing 
of fedE-ral grants, and continuation of locally funded health in­
surance programs for previously locally funded positions. 

Initial efforts to apply the concepts of program budgeting to 
the Judiciary were made in the budget for the 1978-79 fiscal 
year. 'l'his activity included stath)g resource needs in terms of 
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meeting the Standards and Goals promulgated by the Adminis­
trative Board and preliminary efforts to develop staffing 
guidelines for the courts. In support of these efforts, work con­
tinued on automating the supporting schedules for the 
Judiciary, including expenditure reports that will provide mean­
ingful and timely data to the courts. 

The office continued to serve as the liaison between the 
Judiciary and the Legislative and Executive Bl'anches on fiscal 
policies and procedures and on the fiscal implications of program 
proposals. 

The Management and Planning Office undertook a number of 
projects related to the implementation of the unified court 
budget legislation. The office assumed responsibility for placing 
all affected local court employees on the state payroll. It de­
veloped procedures to ensure that the terms and the conditions 
of all local collective bargaining agreements were maintained 
until altered by successor contracts or state law. In conjunction 
with this effort, the office organized and participated in a series 
of statewide meetings to answer employees' questions about 
their transfer to the state payroll. In addition, office staff partic­
ipated in a statewide position-classification project by assisting 
the Personnel Office in designing new title series for selected 
groups of court employees and recommending project­
management techniques to support the classification project. 

The office provided research data and salary analyses to help 
the Director of Employee Relations participate in negotiations 
with more than 20 collective bargaining units. It conducted 
special studies of case-processing problems in local courts, com­
pleted a statewide SUl'vey of court security, and continued work 
on a statewide facilities project. Office staff also undertook the 
revision of statistical reporting systems for various courts, rede­
signed Family Court forms, and evaluated the compulsory arbi­
tration program tsee the Appendix at the end of this report). 

In meeting its responsibility for monitoring the Standards and 
Goals (see Chapter 2), the office conducted the third annual 
summer inventory of all :pending cases in the County, Family 
and Supreme courts. The mventory provided an accurate up-to­
date count of all proceedings that were subject to the Standards 
and Goals. It also identified problems and corrected inconsisten­
cies in the case-monitoring procedures of each court. The office 
continued to prepare detailed analyses of pending caseloads and 
monthly reports describing the courts' progress in meeting the 
Stand.!'il'ds and Goals. With this information as a basis, the staff 
wOl'ked on a judicial allocation project to determine the number 
of judges required in each county to meet the Standards and 
Goals. 

The Court Information Service continued its efforts to develop 
improved systems for reporting criminal dispositions as part of 
the statewide Offender Based Transaction Statistics tOBTS) 
program. Early in the second quarter of 1977 on-line com­
puterized reporting of criminal dispositions to the Division of 
Criminal Justice Services in Albany became fully operational in 

I' 
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the Criminal Courts in all five counties of New York City as 
part of an automated Criminal Court information system, which 
also produces calendars and maintains case histories by compu­
ter. By early August, computerized docket books were being 
produced citywide. The ability to report dispositions by means of 
on-line computer was extended to the Supreme Courts of. New 
York and Queens counties. Additionally, the New York City 
Criminal Court information system seals records by disallowing 
inquiries and produces automated notifications to the appropri­
ate agencies, thus complying with the provisions of section 
160.50 of the Criminal Procedure Law. 

Late in the year, the Court Information Service signed a con­
tract with the Burroughs Corporation for the leasing of a large­
scale, duplexp.d communications-oriented computer system. This 
equipment will make possible the consolidation of two other 
comruter systems 110W serving the courts and will expand the 
tota capacity. The new system will also allow the initiatives 
start(!d m the automation of court operational information and 
criminal disposition reporting to be extended to large courts 
statewide. 

The Personnel Office assumed primary responsibility for 
maintaining the civil service system for all county and city court 
employees transferred to the state payroll on April 1, 1977, in 
accordance with the Unified Court Budget Act of 1976. The 
fur~tions involved included payroll certification, employee rela­
tions and collective bargainmg, position classification, recruit­
ment and examinations. 

The Unified Court Budget Act mandated a survey of positio11S, 
titles, and salaries to ensure equitable standards for all court 
em1?loyees. '1'he survey, which involved the review of over 11,000 
posltions, absorbed most of the resources of the office for most of 
1977 in addition to supplemental efforts of other personnel in 
the Office of Court Administration. The survey results will be 
retroactively effective to April 1, 1977. 

The Equal Employment Opportunity Office took a number of 
affirmative action steps to expand work opportunities for minor­
ity group members and women in the court system. It designed 
and began to implement a system for the internal resolution of 
EEO complaints of court employees. The system resulted in 
fewer complaints being filed with independent regulatory agen­
cies, thus satisfying a&,grieved employees expeditiously. '1.'he of­
fice also succeeded in ldentifying and recruiting large numbers 
of minority group members and women for provisional appoint­
ments as uniformed court officers in New York City, 
strengthened and expanded contacts with community groups, 
continued to participate in job analyses to ensure that job­
relatedness factol's are emphasized in examin.ation practices, 
and redesigned the data-collection system to improve EEO 
evaluation procedures. 

The contributions of the Education and Training Office and of 
the Counsel's Office to the work of the Office of Court Adminis­
tration in 1977 are described in Chapters 5 and 6, respectively. 
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1.3 Court Finances 
For the New York State fiscal year ending March 31, 1978, 

the estimated cost of ol?erating all the courts in the state, except 
town and village justIce courts, was $303.66 million. Of this 
total, the state paid $95.36 million (31 percent); local units of 
government, $164.0 million (54 percent), and user fees, $44.30 
million (15 percent), as shown below: 

- State Support: 
Balance of appropriation after 

receipt of local support and 
fees 

- Local Support: 
Chargeback 
Security Costs 

$ 95.36 million 

132.70 million 
4.00 million 

Pensions (for formerly locally 
funded positions) 

Local support total 
- UserFees: 

27.30 million 
$164.00 million 
$ 44.30 million 

Grand total $303.66 million 

S~c~ion 22Q of the JUdiciary Law provides for the funding of the 
JudlCiIary by: 

- Establishing state funding of all state, county-level, dis­
trict, and city courts in the first instance commencing 
April 1, 1977. 

- Relieving local governments of funding responsibilities for 
state, county-level, district, and city courts .. including 
courtroom s~curity costs, over a four-year perioo, commenc­
ing with a 12.C·percent reduction in the state's 1977-78 
fiscal year, with full state assumption of such costs in fiscal 
1980-81. 

- Transferring court fee revenues to the state treasury be­
ginning April 1, 1977. 

- Establishing affected court personnel as state employees 
beginning April 1, 1977. 

For fiscal year 1977-78, the amount of local support for each 
city and county was 87.5 percent of the net 1976-77 cost as 
determined by section 220 of the JudiciRry Law, plus contribu­
tions to the pension system for liabilities incurred on behalf of 
local court employees in 1975 and 1976. The amount for Eension 
payments was $27.3 million statewide. Fiscal responsibIlity for 
courtroom space and related utility costs remains with thp. 
localities. 

In addition to appropriations made directly to the courts, the 
state is assuming the costs of local court security services that 
were not directly appropriated in court budgets. The total 
amounts to $4.6 million, and the Unified Court Budget Act 
provides that affected localities may bill the state for actual 
costs up to 12.5 percent of the amount in fiscal year 1977-78, or 
$600,000. 
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Table 1 
NEW YORK STATE JUDICIAL SYSTEM 

AUTHORIZED NUMBER OF JUDGES 
Dec. 31, 1977 

Number of Judges Court 

7 . . . • • •. Court of Appeals 
24a •..•..• Supreme Court, Appellate Division 

257abc • . • • . •• Supreme Court, Trial Parts 
3611' •....•• Certificated Retired Justices of the Supreme Court 
17 • • • • . .. Court of Claims 
::l3 . • . . . .. Court of Claims (Judges appointed pursuant to 

35 · . · 56c · 
9 · . 8 · · 27 · · 

104cd · 
98 · 120 · . 
49 

151 · 
1,031 Total 

· · · 
· . · 

· · . · 
· · · 

· · · · 

Chapter 603, Laws of 1973, .Emergency Dangerous 
Drug Control Program) 
Surrogates, including 6 in New York City 
County Judges outside the City of New York in 
counties that have separate Surrogates and Family 
Court Judges 
County Judges who are also Surrogates 
County Judges who are also Family Court Judges 
Q.:)unty Judges who are also Surrogates and Family 
Court Judges 
Family Court Judges, including 39 in New York 
City 
Criminal Court of the City of New York 
Civil Court of the City or New York 
District Courts (Nassau nnd Suffolk Counties) 
Judges of Courts of various names and jurisdic­
tions in the 61 cities outside the City of New York 
(includes acting and part-time Judges) 

2,455 • . • • • •. Justices of Town and Village Courts 

a In addition to the 24 Supreme Court Justices permanently authorized, 
11 Justices and 8 Certificated netired Justices were temporarily 
designated to the AppeJlate Division. 

b In addition to the authorized Justices of the Supreme Court, judges of 
other courts are frequently temporarily assigned as Acting Justices of the 
Supreme Court. For example, on one day (December 1, 1977), 72 
judges frorn the Criminal and Civil Courts of New York City sat III the 
Supreme Court in New York City. 

C Does not include the following new judges authoriz~d by Chapter 489 of 
the 1977 session laws eff()ctive January 1, 1978: 2 Supreme Court Trial 
Justices in the Tenth Judicial District; 2 County Judges in Suffolk 
County; and 2 Family Court Judges in Suffolk County. 

d Includes one new Family Court Judge in Rensselaer County authorized 
by Chapter 490 of the 1977 session laws ()frective August 1, 1977. 
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Chapter 2 

Standards and Goals 

On July 3, 1975, the Administrative Board of the Judicial 
Conference adopted standards and goals for the timely disposi. 
tion of felony indictments in Supreme Court and County Court 
and of civil actions in Supreme Court and for the timely comple· 
tion of fact finding in Family Court proceedings. The goals are 
designed to be acnieved in stages between October 1, 1975, and 
January 1, 1979, under the supervision of the administrative 
judges. (See Chapter 2 of the 21st Annual R~port.) 

In a foreword to the standards and goals, Chief Administrative 
Jud~e Richard J. Bartlett said: 

tt'lhere is intolerable delay in the disposition of cases in the 
unified court system, the degree of delay varying from court to 
court and county to county. Our goal is to reduce delay where it 
exists by requiring that all courts comply with these standards ... 

"We recognize that timeliness of disposition is not the only, or 
indeed the primar~, goal of the unified court system. The more 
important goal is lmproving the fairness of the judicial process. 
But delay erodes fairness so deeply that our first effort must be 
directed to its elimination. When court calendars are up to date, 
we will have done a great deal to improve the fairness of the 
process. We are, of course, addressing other measures which will 
further improve the quality of justice in the unified court sys­
tem." 

What follows is a description of the progress made by the 
courts in 1977 in complying with the standards and goals. 

2.1 Family Court 
The standards and goals provide that by January 1, 1979, fact 

finding will be completed within 60 days of the commencement 
of a new proceeding 01' a proceeding involving a modification 01' a 
violation of a previolls order. 

'rhat standard is to be achieved in two stages. The first stage 
provides that by January 1, 1977, a fact.finding hearing will be 
completed within 90 days of the commencement of a proceeding. 

As of December 31, 1977, the intermediate standard had been' 
complied with in more than 90 percent of the proceedings that 
had been filed since Ch't')ber 1ftl,) in 51 of 63 reporting units. 
The units are 62 county Family vourts and a special New York 
City Family Court part engfl,ged in reviewing foster-care pro­
ceedings. 

In 40 counties, more than 95 pet'cent of the proceedings had 
met the standard. Only in Bronx County and Queens County 
were fewer than 82 percent of the proceedings in compliance. 
(See Table 2.) 

As of October 1, 1976, 9 counties and the New York Foster 
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Care Review unit had compliance rates which were less than 85 
percent. But by December 31, 1977, only 4 counties had com­
pliance rates below this level. MOl'eover, between October 1976 
and December 1977, nine of the 11 judicial districts showed 
increases in their compliance rates. New York City, which in­
cludes the First, Second and Eleventh Judicial Districts, in­
creased from 72.7 percent compliance fiB of October 1976 to 85.5 
percent compliance as of December 1977. Only the Ninth and 
'renth Judicial Di:stricts showed slight decreases in the percent­
age of Family Court proceedings completing fact finding within 
90 days of the date ofming. (See Table 2.) 

In the summer of 1975, before adoption of the standards and 
goals, 52 percent (27,401) of all Family Court proceedings had 
been awaiting completion of fact finding for more than 90 days. 
By August 1, 1977, that figure had decreased to 25 percent 
(10,874). 

2.2 Criminal Actions 
The standards and goals provide that by January 1, 1979, no 

felony case will have been pending for more than six months 
from the filing of an indictment. Tlie standard is to be achieved 
in four stages. The second stage provides that by October 1, 
1977, no defendant-indictment alleging a felony charge will 
have been pending for more than one year from the filing of an 
indictment. 

Statewide, 4,668 defendant-indictments alleging felony 
charges were pending for more than one year m the summer of 
1975. This figure decreased to 3,736 in the summer of 1976 and 
to 1,144 as of December 31, 1977, for an overall reduction of 75 
percent since the summer of 1975. 

Every judicial district has achieved reductions over the past 
three years in the number of defendant·indictmer~ts pending for 
more than one year. Particularly significant progress has been 
made in New York City. As of December 1977, there were only 
750 defendant-indictments pending for more than one year in 
New York City. This represents a reduction of 79 percent since 
the summer of 1975, when the figure was 3,596. (See Table 3.) 

Continued progress was also made in reducing the number of 
felony defendant· indictments jailed for more than one year while 
awaiting commencement of trial or disposition. Statewide, this 
figure was reduced from 349 as of October 1, 1975, to 41 as of 
December 311 1977, or a reduction of 88 percent. These 41 
defendant-indIctments represented 38 defendants. (The number 
of defendants is shown in parentheses in Table 4.) Only in three 
counties outside of New York City-Nassau County (1 defen­
dant), Erie County (7 defendants) and Sullivan County (1 
defendant)-wel'e any defendants in jail for more than one year 
as of December 31,1977. (See Table 4.) 

Within New York City, the number of felony defendant­
indictments jailed for more than one year decreased from 321 as 
of October 1975 to 62 as of October 1976. then to 32 as of 
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December 31, 1977, for an overallrcduction of 90 percent since 
October 1, 1975. In New York Countr, the number was reduced 
from 100 defendant-indictments to 10, or a reduction of 90 pel­
cent; in Bronx County, from 68 to 2, 01' a reduction of 97 percent; 
in Queens County, from 18 to 13, or a reduction of 28 percent; 
and in Kings County, from 135 to 6, or a reduction of 96 percent. 
Richmond County had no defendant-indictments in jail for more 
than one year as of October 1975 and as of October 1976; how­
ever, it had 1 defendant-indictment in this category as of De­
cember 31, 1977. 

2.3 Civil Actions 
The standards and goals for the disposition of civil actions in 

Supreme Court provide that by Januarr 1, 1979, no civil action 
will have been pending for more than SIX months from the filing 
of a note of issue. 'rhat standard is to be achieved in three 
stages. The first is that by Api'i11, 1977, no civ11 action will have 
been pending for more than 18 months from the filing of a note 
of issue. 

Between the summer of 1975 (before adoption of the standards 
and goals) and the summer of 1977, some progress was made in 
disposing of older civil cases, despite an overall increase in 
pending civil actions. The number of actions pending in the 
Supreme Court statewide has inereased moderately over the 
past three years. In the S~lmmer of 1975, there were 52,942 
pending civil actions statewide; in the summer of 1976, this 
number was 53,518; and in the summer of 1977, it was 58,855, 
for an overall increase of 11 percent since the summer of 1975.1 

However, while the total number of pending civil actions has 
increased moderately, the number and the percentage of older 
civil actions have generally decreased since the standards and 
~oals took effect. For example, the number of civil actions pend­
mg for more than 18 months decreased from 11,883 in the 
summer of 1975 to 10,522 in the summer of 1977, or a reduction 
of 11 percent. Moreover, while these older cases made up 22.4 
percent of all pending civil actions in the summer of 1975, they 
made up only 17.9 percent in the summer of 1977. (See Tables 5 
and 6.) 

In addition, the percentage of civil actions pending for more 
than one year has shown some improvement. At the time of the 
1975 inventory, the percentage of civil actions pending for more 
than one year was 37.8 percent. By the summer of 1977, this 
figure was 33.4 percent, demonstrating that, relative to the 
large caseload of pending civil actions statewide, progress has 
been made in disposing of the older cases first. 

'AIIIlIIUI'I!~ on pondlllil elYII DdiOnA cxd\·dc unoontesled rnBtrlntOlllnln. 
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Table 2 (Partiul) 
S'rANDARDS AND GOALS 

})crccntuge of Family Court Proccedings 
Completing Fact Finding in 90 Days or Lcss 

by County and Judicial District 
Oct. 1, 1976 and Dec. 81,1977 

Porcl1ntugo or l~nct· 
Fhtdlng Completions 

Within 90 DtlYS or Filing 
COUIILy 
Albany .... J ......... I " .... t .. " .. , 

Allegany " ....... " II ................ .. 

DrOl\X ..... t ••• " ................ .. 

Drootnc .. ., ............ , .............. .. 
Cnttnrt\u~us ...... " ...... , .... " .. .. 
Cayuga .. ., ......................... . 
ChuuLuuuuu •••••••••••••.• 
Chcmunu .. " ....................... I 

Chenango " ........ , ............... . 
Clinton ............... t .... " ... If 

Colun\ biu. .......... , ... " ........ .. 
Cortlund 
DcJn\vnrc ...... , " ............. II .. t • 

Dutchess . I- .......... I ........ , .. .. 

Eric "" ................... " ..... " 
Esse)! ......................... " .... " 
I·'rnnkJin ........... , ............... . 
I~ultotl ..... ~ ... I- , .. " .............. I 

OcnQs(!Q .... I .................... . 

Orc~"c • I •• *' ...... " ....... . 
HUlnlllol\ ••••••••••••••••• 
Hcrkhn(!r ••••••••••••••••• 
Jefferson .............. " .... I 

1\ll1g8 ..•••••• " ... Ii ..... , " ••• 

Lc\vla .•..• I; •• " • " ..... I; .. " •• 

Livingston •••••••••••••••• 
Mudison .. I' •••• " •• , ......... . 

Monroe .... , ... , ........... . 
Montgomery •••••••••••••• 
Nttssuu ................ I ... I: • 

NCl\v York .. .,,, .......... ,, •• , 
New York Fostcr Cure •••••••• 
Niuellrn """" 10 ....... " ••••• 

OnC!idn •• " II ........... Ii ••• 

Onondngn ........... & • , " .. .. 

Ontfirlo ......... , •. " ...... 10 • 

Ortu\gc .......""''',.""..,, I • I 

Oct. 1, 19701 

99.8 
84.0 
76.7 
98.8 
90.0 
97.0 
96.3 
94.1 
97.0 
99.S 
92.,1 
98.4 
90.9 
81.8 
92.1 
83.9 
95.0 
97.8 
96.1 
97.3 
95.5 
90.0 
07.0 
77.0 
96.8 
80.4 
99.3 
78.3 
97.6 
95.4 
72.0 
62.S 
85.3 
9<1.3 
91.9 
87.8 
97.5 

99.9 
92.8 
'17.4 
99.9 
94.1 
90.2 
97.5 
97.0 
98.1 
99.7 
98.9 
96.9 
99.5 
90.4 
89.3 
97.0 
89.6 
97.9 
94.7 
97.0 
98.8 
97.2 
99.1 
92.6 
98.3 
96.8 
99.9 
85.2 
99.2 
90.2 
M.O 
87.1 
07.6 
96.5 
92.8 
93.2 
98.6 

-----'~---_......J 

, 
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Table 2 (Concluded) 

County 

Orlnnns ........ t , • • t • .. • It • • • • • 

Oswego ................. , ... i 

Otsego ....... t ••• t ••••••••• 

Putnunl ......... II ....... , t ... . 

Queens ..... t ....... II • .... , t 

Renssolaer, ..... t ...... 1\ ....... ,. 

Richmond ... II .... t ........ , • 

Rockland .................. , . 
St. Lnwrcnnc ....... , ........... t 

Saratoga ..... Ii .......... ,. " •• 

Schenectndy ................ I , 

Schoharie if..............,.., 
Schuylor ............... , .. .. 
Seneca ............ " ........... . 
Stouben ........... I I ... " ...... . 

SuCCoik .................. , I ... t 

Sullivnn ........ t ............ . 

Tioga .............. II _ ... , '" 

Tompkins ." ......... , ....... .. 
Ulster ..... , ................. . 
Warren ..... I- ..... , .. ' ....... . 

Washington ••••••••.•••••• 
Wayne It • II- •••• , •• , •••••••• 

\Vestchcster •••••••••.•.••• 
WYoming •.•••••• II- ......... . 

Yates I ......... , •••• II- I " " ••• 

Judicial District 

Now York Clt.y (1, 2, 11) •••••• 
District 3 I • t ............... . 

"District 4 II- ••••••••• , • , • II- .. . 

District 5 .... I ........ ., " ••••• 

District 6 ••••••••••••••••• 
District 7 ...... -. , .... -. .. II- • 

District. 8 ..........•. , .. I , 

District 9 ••• , ••••••••••••• 
District 10 ••.•••.••••••••• 

Percentage of Fact· 
Finding Corr.lpletlons 

Within 90 DaYl1 or Filing 

Oct. 1, 19761 

88.0 
97.9 
97.8 
98.7 
77.5 
97.2 
99.1 
95.6 
96.7 
97.1 
99.1 
99.5 
99.1 
89.5 
93.8 
84.0 
96.9 
97.0 
85.8 
93.2 
91.4 
97.5 
91.7 
92.9 
90.9 
93.9 

72.7 
96.9 
97.0 
94.0 
97.4 
84.5 
91.9 
92.4 
89.5 

lOec. 31, 19772 

85.7 
95.8 
99.,1 
96.5 
79.8 
99.5 
9,1.6 
96.5 
95.9 
98.8 
99.0 

100.0 
100J'> 

91.it 
95.3 
84.5 
97.7 
99.5 
82.9 
89.9 
98.8 
99.3 
95.2 
88.9 
92.5 
96.9 

85.5 
97.8 
97.5 
94.7 
97.5 
89.6 
92.0 
91.0 
86.7 

1Fnmily Court Admlnlstrntive Judge Tenn Reports: December 1975 
through October 1976. Do not Include Fnmily Court procMdings which 
were granted mandatory exceptions. 

2Fnmily Court Admlulstratlvo Judge Tenn Reports: January 1977 through 
D(!Cember 1977. Do not Include Fnmlly Court proceedings which were 
j;(rantcd mandatory or dertcn! nxcClptions. 
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Tnblc 3 (Partin!) 
StrANDARDS AND GOALS 

Dcfcndant·lndictnlcnts Alleging Felony Charges 
Pcnding for Morc I],'hnn One Year 
by County and Judicinl District 

Summer 1970, Summer 1976, and Dec. 81, 1977 

DeCelldant·lndlctments Pendlnll 
More 'l'han One Year 

County Summer 1075 Summer 1076 Dec. 31, 1977 

New York to • • , ~ • • , " • ., 1,301 858 138 
Bronx • , , • 1/ .......... 685 635 329 
l{lngs. , . .............. 1,336 941 206 
Queens ••• t , ... , ....... 251 148 69 
nlchmond ,. , • • • s. " • ,. .. ~ 23 20 8 
Albany . , ..... " ...... 36 33 20 
Allegany •• " •• " .. t; ...... 8 <1 0 
Brootnc •••••••••. , .. , 3 1 0 
(',attnraugus •• ,. 11 ........ G 0 0 
Cayuga ..... , ....... " 3 G 0 
Chautauqua II" "'.' •••• Vi 3 0 
Cht'mu"g •••••• I • , • ' • 0 9 2 
Chenango •••••••••••• 0 0 0 
Clinton , .............. II 21 25 2 
CoJumbiu •••••••••••• 1 5 2 
Cortlnnd ....... If •• " .. If 0 0 1 
Delaware •••••••••••• 1 2 0 
Dutchess •••••• It ...... 0 31 0 
Eric ..... , ."." ....... ,18 70 57 
Essex •• , ... , '" ••••• , 9' 11 4 2 
Franklin . , .. " " ....... 6 0 0 
Fulton ...... " ......... 0 I) 0 
OtHll!SCC ............ II ..... 0 0 0 
Greene "t. J • It .......... Gtt 18 30 
Hamilton •••••••••••• 0 0 0 
Her,klll1er •••••••••••• 0 2 2 
Jefferson •••••••••••• 1 5 0 
Lewis " t " ...... " •••• , 0 2 1 
Livingston .. ,. ......... 10 1 0 
l\:ladisol\ ••••••••••••• 4 0 0 
Monroe .................. 76 105 7G 
Montgomery •••••••••• 3 1 0 
Nnssnu, .......... " ....... 212 212 59 
Niagara .............. " ...... 6 2 0 
Oneida ......... Ii ........ ' .. 24 5 2 
OIlOl1dlllIa ...... " ........ 8 '1 9 
Onltu.'io ........ _ ........ 2 2 0 
Orange .• , ....... iii ......... 11 20 0 
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-
DcCondant-IndlcLmonts Pending 

Moro Than One Yoar 

County Sumlnol.' 1975 Summol.' 1976 Dec. 31, 1977 

Orhmtts ... -\ 10 "" " '" 'l ............... 0 1 0 
Oswego . • ~ .. . . • • , • , • • 2 10 0 
Otsego ....... \- .. t ....... 3 0 0 
Putnam , ••• I ... ". t ..... 1 16 0 
RctlSllelncr ~ • • • • " II • • .. >$ I) 15 4 
Rockhmd • , ••••••• , , • 8 2 0 
St. Ln wrence ....... .,,,. 2 2 0 
Snrl\togn •••.••••••••• 1 1 0 
Schenectady •••••••••• 0 7 21 
Schoharie •• 1: ....... '. 0 0 0 
Schuyler ......... .......... " ...... 0 0 0 
Senecn II ........ " ••••• 3 4 0 
Steuben , .... , ......... G 12 0 
Suffolk ............... 199 278 65 
Sullivan ••••••••••••• 23 10 G 
Tiogt\ , ... " ......... 12 10 1 
'l'OIupklns •••••• II •••• 12 2 1 
Ulster ......... ) ....... 40 24 20 
Warren •••• " ...... jJ" 'II' 0 1 0 
Wnshlngton .......... f • (} 2 0 
\Vnyne- •..•.••. 11 .. II • f I 2 3 0 
Westchester '" t .............. ~ .. 161 147 () 
Wyoming •••••••••••• 0 1 2 
Ynt(!s • ., •• '" • II •• f • I' •• , 0 0 0 

JUdlclal District 
New York City (1, 2, 11) •• 3,596 :M02 750 
DlstrlcL 3 •••••••••••• 159 111 82 
})istrict <1 , ••••••••••• 50 48 .J5 
nislrlcL I) •••••••••••• 35 31 14 
District 6 •••••••••••• 44 24 6 
District 7 •••••••••••• 102 133 76 
District 8 •••••••••••• 81 81 59 
nlstrlct I) •••••••••••• 190 216 I) 

District 1 () •• • • • . • . . • • 411 490 124 
Total State 4,6G8 3,736 1,14'1 

Source: 1975 and 1976 $ulllmtlr Inventory datn on pending defendant· 
Indictments. AssIstants tor Administration reported data tor 
oUlllidc New York City us or Dec. 31, 1977. New York City data 
tor 1977 Me M or Dee. ~3 t 1977. 

-
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Table 4 
STANDARDS AND GOALS 

Number of Defendant-Indictments Where 
Defendants Have Been Jailed for More l.'han 

One Year by County 
Oct. 1, 1975, Oct. 1, 1976 and Dea. 31,1977 

Jailed Defendant-Indictments 

County Oct. 1, 1976 Ocl. 1, 1976 Doc. 31 , 1977 

New York 100 24 10 (8)1 
Bronx 68 21 2 (2) 
QUeens 18 11 13 (11) 
Kings 135 6 6 (6) 
Richmond 0 0 1 (1) 
Suffolk 9 4 0 
Nassau 3 3 1 (l) 
Onand"lIa 0 1 0 
Orange 3 0 0 
'rompkins 3 0 0 
Westchester 2 0 0 
Steuben 2 0 0 
Erie 1 0 7 (7) 
Genesee 1 0 0 
Sullivan 1 0 1 (1) 
Ulster 1 0 0 
Washington 1 0 0 
Oneida 1 0 0 

Total State 349 70 41 (36) 

1The number of detendants is shown in parentheses. Data arc not available 
on the nUmbf!r of defendants jailed for more than one year prior to Dec. 
31,1977. 
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Table 5 
STANDARDS AND GOALS 

Summary of Pending Civil Actions in Supreme Court 
by County and Judicial District 

Albany ...... , .. . 
Allegany ....... . 
Uroun\Q ....... .. 
Orollx ........ . 
CallurauHlls .. , 
Cayuga .......... . 
ehautAII!IUn .... ,. 
Chelllll"" ' . , . • .. •• 
Chennngo .... 
l~lIn\on ' ...•... 
Columbia .•.. 
Cortland ....... " 
O.lownr. . . .. . ... , 
Outch... .••. . . 
~;rl. .". . ...... . r:a..x . , ... . 
~·r.nklln " .....• 
Pulton .• ' •.... , 
OQn~,e4: ., ,>, > , • , 

O .. eM ,,'. 
lIe~kht\Cr • . . .. . ..• 
Jdterson ....... . 
KIIIII' •••...••.•. 
Lewis .......... . 
L!vIIlK,ton .... . 
Madlion .•..• 
Monr!)~ ....•... 
Montgollwrll •.•.••.. 
Na .. "u ••...•..... 
N~w york •.•....• 

SUmmers of 1975,1976 & 1977 
'1'0101 Pending Pendln" Longer Than 18 Months Pending Longer Tha" 1 '.\ Month$ 

Summer Summer SUmmer Summer Slimmer Summer Summer Summer Summer 
1975 1976 1917 1975 1976 1977 197& 1976 11)71 

l,&U 
·16 

311! 
3.627 

74 
80 

22·1 
393 

17 
110 

61 
42 
11 

651 
7,033 

76 
90 

22Z 
li1 

lOt 
167 
162 

4,050 
211 
un 
53 

3,G63 
177 

6,304 
5,300 

1,654 
64 

24(\ 
~.101 

90 
lOG 
23·1 
303 

19 
130 

7·1 
28 
1I9 

.179 
5m2 

83 
91 

253 
GO 

116 
151 
256 

6,3~·~ 
2i 
G6 
27 

2,IG~ 
197 

6,G1U 
5,631 

1,581 
·15 

205 
2,208 

85 
59 

154 
190 

24 
HI7 
107 

17 
75 

496 
5,7.15 

34 
I)() 

214 
GO 
95 

173 
132 

6,304 
1& 
76 
34 

2,172 
213 

7,118 
8,289 

153 
1 

46 
1,200 

1 
5 

·12 
63 
1 

12 
G 
3 
2 

15 
2,la9 

11 
15 
19 
2 

10 
7 

·16 
299 

1 
1 
o 

333 
34 

In99 
1,408 

81 
3 
3 

328 
6 
o 

18 
35 
o 
8 
6 
o 

13 
18 

1,424 
10 
13 
28 
o 

19 
t 

31 
289 

o 
o 
o 

204 
33 

1,169 
703 

133 
1 
o 

338 
11 
o 

12 
8 
o 
'2 
6 
o 
1 

19 
1,957 

1 
9 

12 
2 

12 
1 
4 

1,023 
o 
o 
o 

2·14 
22 

1,810 
962 

383 
4 

91 
1,830 

10 
18 
76 

127 
2 

18 
8 
G 

20 
110 

3,G37 
23 
27 
36 
8 

26 
20 
76 

693 
1 
4 
2 

1,049 
67 

2,744 
1,961 

370 
8 

15 
631 

17 
o 

54 
12·1 

1 
19 
17 
o 

20 
69 

2,440 
24 
\l.\ 
74 

2 
4·1 
13 
56 

1,098 
1 
3 
o 

618 
54 

2,690 
1,164 

·IM 
6 
1 

669 
20 
o 

32 
23 
o 
3 

12 
o 
7 

6n 
$,Q28 

10 
26 
37 
30 
28 
11 
16 

2,376 
o 
2 
o 

735 
64 

3,063 
1,925 



NI.~aro .....• , , , . , 
On.lda , .•.. , .••. 
OnondRU' ' , ... 
Ont./lo .. ' .••..•.. 
O'.n~u , , •.. , •.. 
Orloon. .. , • , ••..•• 
Oswego .. ' , . , . , , . , 
Otsego .' , ••. 
Putnam, .. ,., •.. 
Q"e~na ..•.• , , •• 
nonMel.e, ..••.• , •. 
Rlch)llond •.... , ..• 
nockland 
S~. tAw,eMa .• , ... , . 
Soratugo 
SchenectBdY .. , .... . 
S~hoharl •.• , , , ... , ' 
Schuyler .,. ,. "" 
Sl.lntocIl, .. . ..• , ..• 

Stoubnn ..• '...... I 
Sufrolk ., , ... , .•.• 
SulllY"n .•.. , , •.• , . 
Tioga , • , . ' 
'rompkln. ,., •.... 
Ulst.r .... " .... , 
Warren •. "." .. ,. 
W .. hln~ton " ,.,. 
W.yne ' ..... ',.' 
W .. toh~.t.. , . , , 
Wyontlng •. , ••..•.• 
Yat ••.. , ... ,' .. ,. 

Judlcllli Dbtrlct 
N~w York City (1,2,11), 
Dlsl,'lel3 .. , .••••. 
District 4 ••.••• , .•• 
District 6 . , •. , .•.• , 
District G • , 
OI~lrlcl 7 •. , • '. .,. 
Otl\rlcl 8 • , •..••... 
Oi&lrl~19 .. , .•••••. 
District 10 ..... , " 
Tol~1 Sl~t~ .. , 

OSI 
7111 

2.711 
92 

800 
10 

~25 
46 

136 
1,278 

398 
29·\ 
70,1 
lOG 
408 

1,374 
38 
o 

19 
73 

.t,549 
2J2 

GO 
121 
,101 
148 

GO 
1\.\ 

2,6J2 
17 
12 

t-t,n40 
2,192 
2,7"11 
4,045 
1,133 
3,958 
8,13!! 
'\,703 

10,853 

601 
050 

ll,70,1 
59 

a2~ 
22 

130 
51 

lOB 
3,437 

303 
396 
83,1 
11.8 
·165 

1,616 
22 
5 

)3 
50 

s,oSG 
290 

52 
120 
409 
He 

48 
59 

3,087 
21 

1" 
Hl,931l 

2,964 
3,141 
3,916 

939 
2,&27 
6,104 
5,390 

n,GOS 
63,518 

(j9~ I 
660 

2,~?8 
CO 

noo 
16 

161 
47 

173 
.1,14·1 

350 
·100 
82.1 
82 

332 
1,420 

oil 
B 

20 
33 

6,312 
225 
39 

110 
370 
10 
GO 
63 

2,637 
Z9 
26 

21.395 
2,715 
~,G30 
3,628 

740 
2,5H 
6,514 
5,23(\ 

13,430 

68,8G5 

1·16 
8 

891 
o 

123 
o 

~1 
,I 

:0 
87 
Go 
4S 
85 
7 

·18 
2GG 

4 
2 
o 
9 

l,7M 
42 
16 
14 
25 
21 
5 
U 

09(; 
o 
o 

3,042 
304 
428 
973 
150 
3<\8 

2,331 
\\64 

3,353 

11,8\\3 

76 
U 

810 
o 

71l 
o 
2 
o 

17 
70 
35 
50 
45 
7 

43 
422 

o 
'.l 
o 
Il 

1,625 
29 
4 
3 
3 

24 
o 
U 

437 
'.l 
1 

t,\40 
173 
088 
8t12 

58 
lI10 

1,&28 
581 

2,794 

8,230 

10 
10 

'122 
o 

1115 
o 

10 
10 
4 

20 
13 
41 
55 
o 
6 

·m 
3 
o 
o 
~ 

~,\n 
13 
o 
3 
G 
G 
1 
\ 

278 
3 
o 

2,303 
185 
GIO 
147 

12 
2~7 

1,098 
(1\1 

3,921 

258 
49 

1,.100 
2 

30t 
o 

39 
HI 
72 

130 
111 

69 
227 

111 
153 
549 

7 
2 
o 
o 

2,231 
C3 
23 
27 
7·\ 
3·1 
13 

() 
nOG 

1 
\) 

4,610 
672 
93l! 

1,645 
312 

1,082 
3,904 
1,706 
4,075 

19,991 

141 
35 

1,345 
3 

24'/ 
o 

11 
3 

21 
121 

51 
'11 

1M 
H 

JoIn 
746 

o 
o 
2 
o 

\\,353 
50 

0\ 
tl 

19 
43 
o 
1 

608 
3 
1 

2,901 
ti51 

1,143 
1,.J00 

173 
634 

2,6OG 
1,301 
4,943 

1&.801 

52 
22 

1,203 
~ 

313 
I 

IG 
~ 

31 
570 
au 
78 

164 
H 
70 

720 
n 
o 
o 
2 

2,830 
27 
1 
4 

24 
13 
10 
1 

713 
7 
o 

(i.6:!? 
G311 
973 

l,U27 
36 

74~ 
3,176 
1,\177 
6,8U3 

Source: StalldArd. alld Goall Sumnterln •• nloty of P~ndl"g eMI AeUollt III Supf.me COUr~ - 1915, 107G.nd 1077 (.~dud.l UMnn' 
t.lt~d matrlmOillals) 



Table 6 
STANDARDS AND GOALS 

Percentage of Civil Actions in Supreme Court Pending Longer Than Eighteen Months 
and Longer Than Twelve Months by County & Judicial District 

Summers of 1975, 1976 & 1977 
- " = ........ 

rcrcent.Hcl'cndlng Ltmwct Th.n V.fCe"togc rending LonRer Th.n 
18 Month! 12 MOlllh, 

Summer Summer Summer Summer Summer Summer 
County )ll7. 1970 1917 197& 1976 1977 - --AWnny , , ." . 10,1 ·1,0 R,'l 25,3 22,3 29,& 
Allegany " . 2.1 47 2.2 83 12,5 13~ 
n.oom. 14.4 12 0,0 28.G 01 0,0 
D.onx 33,1 15.6 15,0 50,& ~a.3 296 
('4t1.rll\l~U' I..t 6,7 12,0 13.5 lRO 23,5 
Cayug4 11.3 0.0 0.0 2U 0,0 0.0 
Ch.ut4uqu. ., . 186 7,7 7,8 339 23 I 20.H 
Ch~mun~ . , IG 0 ILG 4.2 323 ~O.Q lU 
CIII!nan~o 0.0 0,0 0,0 118 53 0.0 
('!intll" 1O,\) 6,~ lO 16.4 14.6 28 
Columbia 8.2 81 56 13.1 ~30 11,2 
COIU,"d 71 0.0 0,0 14,3 0,0 0.0 
V.lawn,. 2,6 HG 1.3 2~ 0 112.5 9,3 
DulChcl\lI ,. 27 3,8 38 200 14,.1 13,3 
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Chapter 3 

Court Operations 

The operations of each of the 10 categories of courts described 
in Chapter 1 are discussed statistically in this chapter. Operat­
ing information for the Appellate Courts, the Court of Claims, 
and the Surrogates' Courts for 1977 is presented on a courtwide 
basis. Court operation with I'espect to criminal proceedings, civil 
actions, and proceedings in the Family Court are discussed as 
separate topics. 

3.1 The Court of Appeals 
As noted in Cha.pter 1, the Court of Appeals is the highel3t 

court of the State. In 1977, a total of 588 recol'ds on appeal were 
filed in the Court of Appeals, as shown in Table 7. During this 
period, 641 appeals and 1,221 motions were decided. The Court 
also heard ora arguments in 639 cases and decided 1,445 appli­
cations for leave to appeal. 

Of the 641 appeals decided, 495 involved civil matters and 146 
were criminal cases, as shown in Table 8, The basis of jurisdic­
tion in the COltrt of Appeals in 315 (64%) of the civil appeals 
disposed of was a reversal, modification, or dissent in the Appel­
late Divisions. 130 (26%) of the civil appeals were heara by 
permission of either the Appellate DivislOns or the Court of 
Appeals. 

In the 495 civil appeals disposed of, 340 (69%) judgments or 
orders were affirmed, 110 (22%) reversed, 36 (7%) modified, and 
8 (2%) dismissed. Among the 146 criminal appeals disposed of, 
89 (61%) judgments were affirmed, 50 (34%) reversed, and 5 (3%) 
modified! as shown in Table 8. 

In decldin&, the 641 appeals, judges of the Court of Appel.lls 
wl'ote 508 opmions, as sliown in Table 9. These consisted of 416 
opinions of the Court, 18 concurring opinions, and 74 dissenting 
opinions. 

3.2 Appellate Divisions of the Supreme Court 
The Appellate Divisions provide the first level of appeal from 

superior trial courts in addition to performing the other func­
tions mentioned in Chapter 1. In 1977, records on appeal were 
filed in the four Appellate Divisions, as shown in 'rable 10. 
There were 7,744 dispositions of judgt!lents or orders appealed 
from) and the ApJ;lellate Divisions heard 4,004 oral arguments. 

Of the 7,744 dispositions, 4,924 (64%) were affirmances, 796 
(lOt'k) were modifications, 1,136 (15%) werel'eversals without a 
new trial, and 184 (2%) were orders of new trials, as shown in 
Table 11. 

In disposing of the 7,744 judgments 01' orders appealed from, 
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the foul' Appellate DivisiollS wrote 449 full opinions, 18 per 
curiam opinions and 4,933 memorandum opinions, as shown in 
Table 12. 

3.3 Appellate Terms of the Supreme Court 
The Appellate Terms of the Supreme Court received 2,430 

appeals and disposed of 1,858 in 1977, as shown in Table 13. The 
First and Second Departments together rendered 1,376 deci­
sions,!. filed 1,299 per curiam opinions and wrote 74 memoranda 
(not nled). 3,267 motions were heard or submitted. 

3.4 Criminal Proceedings 
Trial jurisdiction in criminal proceedings is vested in different 

categories of courts, depending on the type of proceeding. The 
volume and the nature of the criminal proceedings in each cate­
gory is discussed below. 

3.4.1 The Supreme Court Within the City of New York 
Table 14 presents a summary of the 1977 activities of the 

Supreme Court in New York City. The entries (except for items 
1 and 9 through 12) are in terms of defendant-indictments. As 
such, each defendant is considered separately for each indict­
ment with which he or she is charged. For example, if two 
indictments apply to the same defendant, each is counted sepa­
rately, and two dispositions are recorded; if one indictment 
applies to two defendant.s, the action concerning each defendant 
is counted, and two dispositions are recorded. In 1977, a total of 
16,286 defendant-indictments were filed in Supreme Court in 
New York City. During the previous 12-month period, 16,499 
defendant-indictments were filed. 

Dispositions in 1977 totaled 17,706. Table 15 shows the num­
ber and percent of defendant-indictments disposed of by nature 
of disposition for each county in New York City. The proportion 
of dispositions by trial increased from 10.3 percent in calendar 
year 1976 to 11.5 percent in 1977. 

A total of 8,909 felony defendants were awaiting disposition of 
their cases in Supreme Court in New York City at the end of 
1977. This compares with 9,720 pending at the end of 1976. A 
breakdown of these defendants by county is presented in Table 
16. 

The New York City Department of Correction reports that, at 
the end of December 1977, a total of 2,698 defendants were being 
detained while awaiting disposition or sentencing in Supreme 
Court in Nelw York City. Of these, 91 had been detained for over 
one ;year. ~rhis is a decrease from 160 defendants reported as 
detamed more than one year on December 31, 1976. Table 17 
shows the number and percent detained by county. 
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3.4.2 rfhe Supreme Court and County Courts Outside the 
City of New York 

Although the Supreme Court and County Courts outside the 
City of New York possess civil and criminal. jurisdiction, the 
case load of the Supreme Court is largely civil and that of the 
County Courts is largely criminal. The defendant-indictments 
reported here were returned mainly by grand juries of the Su­
preme Court. All other criminal proceedings occurred principally 
m the County Courts. 

There were 15,109 defendant-indictments filed outside of New 
York City in 1977. Table 18 I?resents a summary of defendant­
indictments, arrai~menta, dIspositions and sentences for this 
period by county, dIstrict andjuaicial department. 

Table 19 shows the number and percent of defendants disposed 
of by nature of disposition and comparable 1976 figures. There 
were 17,549 dispositions in 1977. The table shows that 18.0 
percent of dispositions were by dismissal, 74.6 percent by plea, 
and 7.4 percent by trial. 

As reported by local detention facilities, 860* detainees were 
awaiting action in Supreme Court and County Courts outside 
the City of New York at the end of December 1977. Of these, 21 
had been detained over one year. This compares with 1,111 
detainees awaiting action in the same courts at the end of 
1976-19 for over one year. Table 20 shows the number of 
defendants detained by judicial district. 

3.4.3 The Criminal Court of the City of New York 
With an authorized strength of 98 judges, the Criminal Court 

of the City of New York has jurisdictIon over misdemeanors and 
lesser cl'iminal offenses. It is also the arraignment court for 
felonies. 

Table 21 presents a breakdown of the actual number of arrest 
cases filed for 1976, which is the last full year of available data. 

Table 22 presents the breakdown of tne estimated number of 
arrest cases filed for the period January 3, 1977 through 
January 1, 1978. 

Table 23 shows the breakdown of the 505,203 summons cases 
filed in 1977 and lists them with the 1976 figures. 

Table 24 lists the flnes collected in 1976 and 1977. 
Table 25 summarizes the court's activities in arrest cases for 

1977. The total number of filings during 1977 was 235,761, 
compared with 226,160 filings in 1976. 

Tnere were 231,500 cases dispos~d of in 1977, compared with 
220,734 dispositions in 1976. Table 26 presents a listing of dis­
positions by number and percent by county for these two years. 

According to the New York City Department of Correction, 
1,076 defendants were detained while awaiting action in Crimi­
nal Court of the City of New York at the end of 1977. This 
included 287 defendants detained over 30 days. The comparable 
figure for the end of 1976 was 454 defendants. Table 27 lists 

·See footnote to Table 20. 
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the number of detainees at the end of 1976 and 1977 by stage of 
processing. 

3.4.4 The Dio.;trict Courts and the Courts in Cities Outside 
the City of New York 

There were 1,073,351 dispositions, including traffic cases, in 
the District Courts and the courts in cities outside the City of 
New York in 1977, as shown in Table 28. This is an increase of 
35,521 dispositions from 1976. 

3.4.5 Town Courts and VHlage Courts 
Town Courts and Village Courts disposed of 1,767,156 crimi~ 

nal and traffic cases in 1976*, compared with 1,756,341 cases 
disposed of in 1975. These two years are shown in Table 29. 

3.5 Civil Actions and Procedures 

3.5.1 Supreme Court 
The method of mc>asurinr:r incoming civil actions in the Su· 

preme Court wEtsJ:\ddified m 1975, resulting in slightly higher 
mtake figures than otherwise would have been reported. Previ­
ously, an action was counted as incoming during the month for 
which it was noticed for trial. As of April 1975, an action was 
counted as incoming during the month in which the note of issue 
was filed. Consequently, some actions which under the previous 
system would have been counted as 1976 intake were counted as 
1975 intake, resulting in slighi;ly higher incomirlg and ending 
pending figures than would otherwise have been reported. 

3.5.1,1 Trends 
The volume of actions received and actions disposed of in the 

civil terms of tho Supreme Court increased in 1977, as shown in 
Figure 4. 

The measured rate of inflow in 1977 exceeded the rate of 
dispositions for the second time since the 1967-68 judicial year, 
resulting in an increase in the number of civil actions pending in 
the Supreme C~)urt at the end of 1977. 

3.5.1.2 Actions Received 
In 1977, 112,992 civil actions were received in the Supreme 

Court, as shown in Table 30. This rellresented an increase of 
1,974, or about 2 percent, comp~red wIth 1976. The slight per­
centage decrease (3%) outside New York City was offset by the 
increase (9%) in New York Git,y. In 1977. the largest catefii0l'Y of 
increase in incoming actions was in medical malpractIce, 17 
percent, while motor vehicle intake decreased by 836, 01' 4 per­
cent. The rep,orted increase in matrimonial actions was almost 5 
percent, whIle incoming non-matrimonial actions decreased by 
almost 2 percent. 

*Latcst nvailable figures. 
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Figure ·t 
'l'BE SUPREME COUR'l'.CIVIL 'l'ERMS 
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3.5.1.8 Actions Disposed of 
Reversing the trend of the past nine years tho Supromo Court 

dis\losod of rOWel' actions than in tho yoar before, The 109)767 
actlOns disposed of in 1977, as shown in Table 311 represent a 
deCl'Cl\SO ot .5 porcent under the totut for 1976, Du~positions of 
matdmonial actions accounted for 55 percent of total disposi­
tions sta.tewide, 

Frable 32 breaks down the actions disposed of by stage nnd 
nature. 

3.5.,l.4 Projected Average Age of Action at Disposition 
Bea-inning with the Twentieth Annual Report, which covered 

judiclill yonr 1973,.74, tho Office of Court Administration de .. 
parted from previous Pl'uctice of measuring delay in disposing of 
civil cases pl'ospectivoly in h~rms of tho projected average ago, 
This age is tho statistical <.'alculation of the average number of 
months that Un neUon for which n note of isslle is filed on 
December 31,1977, can be expected to be pending before disposi­
tion.* 

'rable 33 shows that the projected avernge age at disposition of 
u nonmutt'imoniul action filed in tho Supreme Court on De­
cembor 31i 1977, is 14 months. It is 14 months in New York City 
and 15 months in counties outaido New York City, with ul'ung~ 
of2 to 32 months for individual counties, as shown in the table. 

8.5.1.5 Pending Oaseload 
'fuble 33 shows statistics fol' tho beginning and ending civil 

cosclouds in the Supremo Court in 1977. Statewide, the pending 
cnselond htcreused in 1977 by 3,499 cuses over 1976, 

An incrense in pending caselOlld WIlS recorded in the First and 
Second Judicial Depl.lrtments~ while tJlO :rhird un.d Fourth D~­
pnrtments showed decrenses. The begmnmg pendmg figures an 
1977 differ from the ending pending figures on December 31, 
1976, as reported in the '!\venty-Seeond Annual Report. These 
differences arc due to umended reporting. 

3.5.2 The County Courts 

3,5.2.1 Trfmds 
The volume of civil actions roceived continued to decline, and 

actions disposed of nlso decreased in the County Courts in 1977) 
as shown in Figure 5. 

*Mt'osul'ing delay from th!! nlIng or 0 note of issu!) ignores mnny proC!!cdingtl 
which loko "lncl:! bofol'll filing, sueh M the fll8uancc or !lummonl!(!S and com· 
pJninLs, plcoalngs, dlsc:ovtiry proC!!t><iings, llretl'inl conrt!renC!!8 and negotintions. 
HoweVer tit!! prel!(!nt reporting ayawm begins with the filing of the note bt!tnulll:i 
it. is thll first mllcatofiQ ttL which Ii civil till!(! cnn be !:ltnd to 00 pending bcrore UJ(~ 
court, 
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Figure 5 
THE COUN1'Y COURTS 

OUTSIDE THE CITY OF NEW YORK·CIVIL TERMS 
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3.5.2.2 Actions Rtc:eiueti 
In 1977, the number of actions received in the County Courts 

decreased by 42. 1'he Third Dopartment reported an increase of 
146 actions in 1977. The Second and Fourth Dopartments re­
flected decreases. The 3,039 actions received in the County 
Courts statewide in 1977, as shown in Table 34, represented a 
decrease of 1 percent under 1976. 
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8.5.2.8 Actions Disposed of 
All Dcpnrtmonts'i~gistcred a decrease in the numbm: of cases 

disposed in 1977 as compared with 1976. 'Jlhe 4,025 dispositions 
recorded statewide represented a decreaso of 5 percent under 
1976 as shown 1h 'l'able 35. 

'l'able 36 shows the actions disposed of by stage and nature. 

8.5.2.4 Projected Average Age of Action at Disposition 
'rable 37 shows that the projected nverage age of a case at 

dispOSition of an action filed on Decembor 31, 1977, in the 
County Courts is 10 months. The projected average age is par~ 
ticularly high in the Third District (21 months) and the Fourth 
and Tenth Districts (12 months), and notably low in the Seventh 
District (6 months), Sixth District (8 montflS)hund Eighth Dis­
trict (8 months). Among individual counties, t e projected aver .. 
age age varies greatly, but it should be noted that, to sorn~ 
degree, this wide variation is due to the small number of caMS 
involved in the calculations for a particular county. 

3.5.2.5 Pending Caseioad 
As shown in Table 37, the pending caseload in the County 

Courts statewide as of the end of 1977 was 2,868 cases-a d(~· 
crease of 1,0.12, 01' 27 percent, from the end of 1976. Most of this 
reduction occurred in the Ninth District, although the gr~nt()st 
percentage reduction occurred in the Fifth District (51%), 

3.5.3 '1'ho Civil Court of tho City of Now York 

8.5.8.1 Trends 
'l'ho volumes of actions received and actions disposed of in the 

Civil Court of the City of New York continued to decrease in 
1977, while "he number of pending actions increased by 1 pel'­
eNlt os shown in Figure 6. 

Tho number of sununnry proceedings received and disposed of 
decreased for the first time in the past nine years, as shown in 
Figt,1re 7. 

Although the number of summa~ proceedings pending ap­
penrs to have increnRed (Fig. 7), it should be noted that through 
the judicial year 1973-74, tne pending figuro was measured as of 
June 30, wliile for 1975 through 1977, the mcnsuring date was 
December 31. Court cnseloads of all types are usually at their 
lowest in June,. just before the. summer vacation l>eriod. During 
1975, the pending caseload of summary pl'oceeaings actually 
decrCl1sed from 11,042 on January 1 to 3,125 on December 31. 
Since then, however, the number of pending cases has increased, 
so that the 5,160 cnsos on December 31, 1977, represented an 
increase of 1,030 cases, or 25 percent. 
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Figure 6 
THE CIVIL COURT OF THE CITY OF NEW YORK 
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'Excludes Bronx compulsory urbitration cases discussed in Chaptor 4. 

"'Tho bars for 1975 1976 and 1977 aro based on tho clllondnr yearj the bars for 
the carlier years nrc bused on judicial years, beginning on July 1 of One year nnd 
ending on June 30 of the following yeur. 

3.5.8.2 Actions 

8.5.8,2.1 Actions Receiued 
In 1977, the number of actions received was 68,425, a decrease 

of 3,334, or almost 5 percent, from 1976. A decrease occurred in 
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nIl counties except QUeens, which showed an increase of 723 
cases) or almost 5 percent. 

About 2.3 percent of these actions were received in the Hous­
ing Part, ns Shown in Tables 38 and 41. 

3.5.3.2.2I1ctlons Disposed of 
There were 68566 actions disposed of in 1977, down from 

71,534 in 1976. This is a decrease of 4 percent, 01'2,968 disposi­
tionsl from 1976. The Bronx, New York and Queens registered 
decreases of 6 percent, 5 percent and 11 percent, respectively; 
Kings and Richmond showed increases of 3 percent and 13 per­
cent, respectively. rrhe figures for cases disposed are set forth in 
Tables 39. tiD and 41. 

3.5.3.2.3 Pt'ojected Average Age of Action at Disposition 
Table 41 reflects a projected average age of 3.2 months 

citywide, an increase of .2 lnonths over 1976 . 

• 3.5.3.2.4 Pending Caseload 
As shown in Table 41, the pending caseiond increaeed by 220 

actions in 1977. Decreases in pending ctlseloads in Kings, New 
York and Richmond, ranwng ftom 11 percent to 30 percent, 
were more than offset by mereas.es ip tne Br~nx of 11 percent 
and Queens of 51 percent~ resultmg In a net Increase of 1 per~ 
cent. 

3.5.3.3 Summary Proceedings 
Figul'e 7 depicts a reversal ot the upward trend of the p'revious 

nine years in summary proceedings received and disposed. 

3.5.3.3.1 Summary Proceedings Received 
Most or a1l of these proceedings are landlol'd and tenant PfO­

ceedings for nonpayment of rent. The Office of COtll't Adminis­
trntioll, for statistical purposes, counts t\ summary proceeding as 
received only if an answer is filed, since it is placed on a calen­
dar only after such ~ filing. 

In 1977, there were 425,196 petitions filed. Of these, in about 
one-third where no answers were filed, 38 percent resulted in a 
default judgment being entered and a warrant being issued 
later. 

The numbel' shown in Tables 42 and 45 refer only to those 
petitions which were placed on a calendar. 74,138 summary 
proceedings were received in 1977. This is a decrease of5,591, or 
7 percent, over the comparable figure for 1976. 

3.5.3.3.2 Summary Proceedings Disposed of 
As shown in Table 43, a total of 73,108 summary proceedings 

were disposed of in 1977, down 51233, or 7 percent, from 1976. 
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Figure 7 
THE CIVIJ.J COUR'r OF THE CITY OF NEW YORK 

Summary Proceedings-Received, Disposed and Pending 
Last Ten Years* 
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Table 44 shows dispositions by stage and nature, while Table 45 
shows the breakdown of filings and dispositions by Jury and 
Non-Jury. 

3.5 .• 3.3.3 Pending Caseload 
During 1977, the pending case load of summary proceedin~s 

increased by 1,030 proceedings, or 25 percent. This is reflected III 
Table 45. 

3.5.3.4 Special Terms 

3.5.3.4.1 Special Term Part 1 
Special Term Part I of the Civil Court of the Cit;v of New York 

deals with contested motions. In 1977, these motlOns decreased 
by 125 as compared with 1976. Adjournments increased by 
1,637, and motions withdrawn or marked off the calendar de­
creased by 548. As shown in Table 46, a total of 25,367 contested 
motions were granted, a decrease of 578 from 1976. A total of 
6,676 motions were denied, a decrease of 636. 

3.5.3.4.2 Special TermPartII 
Special Term Part II of the Civil Court of the City of New 

York deals with ex parte orders, as shown in Table 47. The 
144,531 ex parte orders in 1977 were a decrease of 609 under 
1976. 

3.5.4 The District Courts and the Courts in Cities Outside 
the City of New York 

There were 113,361 civil cases reported as received in the 
District and City Courts, as shown in Table 48, as well as 
111,922 cases disposed of. About 49 percent of all incoming cases 
and dispositions occurred in the Tenth District, which contains 
the State's two District Courts. Table 49 shows the geographical 
distribution of intake and dispositions in these courts. 

3.5.5 Town Courts and Village Courts 
There were 54,516 civil cases involving private litigants and 

penalty actions disposed of by Town and Village Justices in 
1976*. This was an increase of 7,994 dispositions as compared 
with 1975. 

3.6 The Court of Claims 

In 1977, the Court of Claims had 17 authorized judges and 
held 1,096 sessions. 1,245 claims were filed, and 815 were dis­
posed of. 600 of the dispositions were by dismissal, and 215 
resulted in awards. In addition to the 815 claims disposed Ofl 
1,129 motions were decided by the court. The pending caseloaa 

*Latest available figures 
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at the end of 1977 was 4,162, un increase of 430, or approxi­
mately 11.5 percent, from the 3,732 cases pending at the end of 
1976. 

Figure 8 shows the volumes of cases received, cases disposed 
of, and cases pending in the Court of Claims for the last 10 
years. 

Figure 8 
THE COURrr OF CLAIMS 

Claims Received, Claims Disposed, Claims Pending1 

Last Ten Years* 
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IIncludea newly liled clnims: claims held on cnlendnr in which.iudgt!lents have 
been entered after ol'der of severance; and clc.ims restored by oruel' of the Court 
of Appeals, or by order of the Appellate Divisions or by order of the Court of 
Clnlms. 

·Tho bnrs for 1'n5, 1976 and 1977 arc bused on calendnr years; the bars for 
the ent'lier yea\'s tIre bused onjudicinl years. beginning on July 1 of one year and 
ending on June SO of the following year. 
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3.7 The Surrogates' Courts 
Figure 9 indicates that there has been little increase or de­

crease in the busiMss of the SUl'ro~ates' Courts during the last 
five years. 'fhere were 40,633 petitIOns to probate wills in 1977, 
a decretlse of 1,325 from 1976; 13i 798 letters of administration 
were granted, a decrease of 889 trom 1976; orders of adoption 
decreased by 280, with 3,332 granted in 1977; and there were 
10400 voluntary accountings, a decrease of 400 under 1976. 
Additional details of the operations of the Surrogates' Courts are 
given in Table 50. 

3.8 Family Court 

3.8.1 Overview of the Work of the Court 
Family Courts in New York State have jurisdiction over mat­

ters involving children and families. 'fhese include primarily 
cases of juvenile delinquency, child protection, foster care j 

minors in need of supervision, adoptions, support of dependent 
relatives, paternity matters, and family offenses. 

The statistical system for measurin~ caseload activity in the 
Family Court, dating from the Court s establishment on Sep­
tember 1, 1962, remained in effect through the end of 1974, at 
which time it was substantially revised. Although the revisions 
allow the measurement of activity more completely and realisti­
cally, the data cannot always be related to data collected prior to 
the revision in 1975. The data collected from the new statistical 
sYftem is presented in Table 51. This table presents the activity 
of Family Court in terms of "additions" to and "deductions" from 
the activel¥. pending caseload by type of proceeding. The column 
titled ItPetltlOns Added During Period" includes petitions filed) 
transferred in and referred from other courts, as well as any 
warrants returned during the year. In like manner, the column 
titled "Petitions DeducteCl During Period" refers to all types of 
court dispositions, including petitions transferred out and pro­
ceedings m which warrants were issued. 

The Child Protective, Juvenile Delinquency and PINS disposi­
tion statistics (,fable 52 through 84) can be related to the mate­
rial presented in aU previous annual reports. 

3.8.2 Child Protective Proceedings Involving Child Abuse 
There were 4,916 original child protective petitions disposed of 

in New York State in 1977. 
As shown in Table 52, in slightly more than 5% of the original 

child protective cases disposed of during 1977, the child was 
abused (but not negleC'i:ed). In 50% of the cases, the child was 
neglected (but not abused), In 1% of the cases, the child was both 
abused and neglected. In 44% of the cases, the child was neither 
abused nor neglected. 

Although the number of dispositions for child abuse was 
small, thero is great interest in these most serious cases. Hence, 
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the Legislature has directed the Judicial Conference to collect 
and publish the variety of information on child abuse discussed 
below. 

3.8.2.1 Disposition of Child Abuse Cases 
920 original child protective proceedings involving child abuse 

were disposed of during 1977. A total of 487 I or 53 percent, of 
these petitions were disposed of in New York City; 433, or 47 
percent of the petitions were disposed of in counties outside New 
York City. 

3.8.2.2 Age orC/dld 
As shown in Tables 53 and 54, statistics indicate that a higher 

percentage of young girls were the subject of original abuse 
cases disposed of during 1977 than young boys. This trend was 
also true in the past. 53 percent of the children in child abuse 
cases in 1977 were under eight years of age. 

3.8.2 .• 9 Reasons for Petitions 
Physical abuse accounted for 76 percent of the reasons for 

child abuse petitions in New York City and 46 percent of the 
reasons for petitions in counties outsIde New York City, as 
shown in Taliles 55 and 56. The second most common reason for 
child abuse petitions statewide was sex offense against child. 
However, thIS accounted for only 9 J?ercent of the reasons for 
child abuse petitions in New York CIty, while in counties out~ 
side New York City, sex offense against child accounted for 50 
percent of the reasons for petition. 

3.8.2.4 Petitioners 
As reported in previous years, the m~or sources of original 

petitions in child -protective proceedings dIsposed of in 1977 were 
public social serVlces agencIes, which brought 86 percent of all 
petitions disposed of in this period. Public social services agen~ 
cies were petitioners in a higher j)ercentnge of cases in counties 
outside New York City than in New York City (94% to 79%), as 
shown in Tables 57 and 58. 

3.8.2.5 Temporary Removal 
Of the 920 children who were subjects of original child protec· 

tive petitions involving child abuse disposed of durinl;r 1977, a 
total of 414, or 45 percent were not removed from theIr homes, 
as shown in Tables 59 and 60, and 506 were. 31, 01' ~ percent, 
were removed (only) before the filing of a petition because of 
emergency circumstances. 375 children, or 41 percent, were re­
moved from their homes (only) after the fiHng of a petition, and 
100, or 11 percent, were removed both before and after. 

Statewide, temporary removal of a child after petition was 
terminated within 30 days in 21 percent of such cases disposed of 
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in 1977. In 52 percent of the cases, temporary removal ended 
within 90 days. The duration of temporary removal was simnar 
for boys and for girls. 

As shown in Tables 59 and 60 there was some variation in the 
dUl'Ettion of temporary removal between New York City and the 
other counties of the State for original child protective proceed. 
ings involving child abuse disposed of in 1977. 26 percent of 
temporary removals afterp"etition were terminated within 30 
days in counties outside New York City, compared with 17 
percent in New York City. 

Some of the reasons for the durations of temporary removal 
may be found in the statistics on the times between tlie filing of 
a p'ctition and the initial fnet-finding hearing and between the 
imtial fnct-finding hearing und the dispositional hearing, as 
discussed below. 

3.8.2.6 Length of Time Between Filing of Petition and Initial 
Fact-Finding Hearing 

A fact-finding heurin~ occurred in about 82 percent of all child 
abuse cases disposed of In 1977, as shown in rl~ables 61 and 62. In 
New York City, 70 percent of the cases had such a hearing, 
compared with 94 percent of the cases in counties outside New 
York City. 

The fnct-finding hearing was held within 30 days of the filing 
of a petition in 47 percent of the child abuse cases with a 
hearing. However, in New York City, only about 24 percent of 
the cases had the fact-finding hearing within 30 days, as con­
trasted with 67 percent within 30 days in counties outside New 
York City, 

In 2 percent of the cases with a hearing! the hearing was not 
held until more than one year after filing. 

3.8.2.7 Number of AfYournments Between Filing of Petition. and 
Initial Fact·Fmding Hearing 

One reason for the delay in reaching a fact-finding hearing in 
1977 was that 70 percent of all child abuse cases with a filct­
finding hearing had at least one adjournment before the henr­
ing, as shown in Tnbles 63 and 64. Five percent hnd nine or 
more adjournments. 

94 percent of all New York City cases had one or more ad­
j9urnments, and 10 percent had nine or more adjournments. 
This contrasts with 50 percent of the cases in counties outside 
New York City with one 01' more adjournments and 1 percent 
with nine or more ndjournments. 

3.8.2.8 Length of Time Between Initial Fact·Fittdmg Hearing and 
Dispositwtlal Hearing 

32 percent of the cases of child abuse disposed of in 1977 hnd a 
delay of 30 days 01' less between the initial fact.findingand the 
dispositionnl liearings, as shown in Tables 65 nnd 66. However, 
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only 24 percent of the child abuse cases in New York City 
experienced such a delay, as compared with 38 percent of the 
cases in counties outside New YorK City. 

3.8.2.9 Number of Adjournments Between InWal Fact·Finding 
Hearing and Dispositional Hearing 

Again, acijournments are one reason for delay in roaching a 
disposition after a fact-finding hearing has been held, as shown 
in 'rabIes 67 and 68. Sixty percent of all child abuse cases 
disp'osed of in 1977 had one or more adjournments between the 
initial fact-finding and dispositional hearings. 

3.8.2.10 Findings 
Of the 920 -original child protective rroceedings involving 

child abuse disposed of in 1977, a tota of 797 started with 
allegations of abuse only, as shown in Table 69. Of these peti­
tions alleging abufle, 31 percent resulted in a finding of nouse, 
28 percent in n finding of neglect, faur percent in a finding of 
both abuse and neglect, and 37 percent m a finding of neither. 
42 percent of these findings were based on the establishment of 
facts sufficient to sustain the petition, and 58 percent were based 
on the consent of all parties. 

99 of the 920 Qriginal child protective petitions involving child 
abuse disposed of auring 1977 startb..i with alleftatiolls of both 
abuse and neglect, as shown in Table 70. In eIght percent of 
these cases) the child was found to be both abused and neglected, 
and in eignt percent the child was found to be abused. In 44 
percent of these Cllses, the child was found to be neglected: and 
m 40 percent, the child was found to be neither abusect nor 
neglected. 41 percent of the findings cited above were based on 
the establishment of facts sufficient to sustain the petition, and 
59 percent were based on the consent of all parties. 

4,020 petitions alleging neglect resulted In oply 19 findings of 
child abuse and five findings of both abuse and neglect, ns snown 
in Table 71. 

3.8.2.11 Disposition 
34 percent of the 920 child protective petitions involving child 

abuse were either withdrawn, dismissed, 01' suspended during 
1977, as shown in Tables 72 and 73. Thirty percent resulted in 
plw.lement during this time period. Only three abuse cases re­
sulted in a disposition of pl'ol:iatiol1. Eight percent resulted in an 
order of protection. 

3.8.2.12 Age of Disposed of Oases 
An indication of the age of child l\buse case.s disposed of in 

1977 is given in Table 74. It will be noted that 40 percent were 
filed befOre 1977. In New York City, 45 percent were filed before 
1977, compared with 35 percent in counties outside New York 
City. 
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3.8.2.13 Use o/' Child Abuse Part 
Of the 896 cases in which child abuse was alleged in the 

t>riginal ~etition, 61 percent were tried in a special child abuse 
part in a Family Court, as shown in Table 75. 

3.8.3 POl'sons.ln.Necd·Of·Supervision Proceedings 
Dutin~ 1977, a total of 91°60 Ol'igitlal proceedings involving 

persons m need ot' supervislOn were disposed of in the r;;amily 
Courts. Of those dispositions, 2\806 were made in New York City 
and 6,254 in other counties of tue Stnte. 

3.8.3.1 Detention 
As shown in Tables 76 and 77, 22 percent of the alleged 

persons in need of supervision were detained during Family 
Court original proceedmgs disposed of in 1977. Thirty respon­
d.ents in supervIsion proceedin~sl or two pel'cent, wel'C detmned 
(only) before the filing of a pe.tltiOtl. About 21 percent (1,906) of 
allrespotldents were detained (only) after the filing of n supervi. 
sion petitiotl. 53 were detained both before and after the filing of 
the petition. 

Statewide, p'0st-petition detention in supervision cases was 
terminated WIthin 30 days for 57 percent or those detained, us 
shown in Tables 76 and 77. It was tel'minnted within 90 dllYs for 
89 percent of the detainees. Howevl)l', the 71 percent of I'cspon­
dents from counties outside New York City Whose detention was 
terminated in 30 days or less wns 29 percenta~t.~ p'oints higher 
than the percentage of respondents from New York City (42<10) 
whose detention was terminuted in 30 days or less. 

8.8.3.2 Adjudication and Dz'sposition 
In 4~955, 01' 55 percent of the. 9,060 original supervision peti .. 

tiona oisposed of auring 1977, there was no adjudiciation that 
the person was in need of supervision, ns shown in Tables 78 and 
79. In 353, 01' four PC1'C{.mt of the CMes, an adjudication was 
made, but judgment was suspended 01' the l'es~ondent wus dis­
charge~ with a w~rning. ~,306, 01' 25 percent, of the supel'vi~lon 
proceedmgs culmmated m an order of probation. Proceedmgs 
that resulted in some form of placement occured in 1,446, at' 16 
percent, of the cases. 

A slightly hi~her percentage of cases involving girls resulted 
in no adjudication that the person was in need of supervision 
than cases involving boys. A higher percentage of {'ases in which 
the jud~ment was suspended or the respondent discharged with 
a warmng occurred in counties outside the City of New York 
(5%) than in New York City (1%). Probation also was used in a 
greater percenta~e of cases in counties outside the City of New 
York (32%) than m New York City (10%). 

~~~ -'~ -~-~- - -~~~- -~~ --~-~~-~,-
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3.8.4 Juvenile Delinquency Proceedings 
During 1977, a total of 18,447 original juvenile delinquency 

cases were ~tisposed of in the Family Courts. As in previous 
rears, a much higher percentage of the delinquency proceedings 
Involved boys (89%) than girls (11%). 

8.8.4.1 Reasons for Petition 
The distribution of the reasons reported for delinquency peti­

tions in 1977, shown in Table 80, was substantially the !::lame as 
In previous yeurs, Allegations of robbery were more frequentl 
however, in New York City than outside New York City, ann 
allegations of burglary and larceny (not of an auto) were the 
basis of a greater percentage of delinquency petitions in counties 
outside New York City than in the City. 

8.8.4.2 Detention 
As shown in Tables 81 and 82, a total of 88 (or 1%) of' the 

alleged delinguents were detained (only) before the filing of a 
petition in original cases disposed of in 1977. 

3,387 (18%) of the children who were respondents in original 
delinquency proceedings disposed of'in 1977 were detained (only) 
after the filing of a petition, while another 159 (1%) were de­
tained both before and after. 

In 74 percent ofthe post-petition detentions
i 
the detention was 

terminated within SO days, ElS shown in Tab es 81 and 82. De­
tention was terminated within 90 days in 95 pel'cent of the 
cases. 

8.8.4.8 Adjudication and Disposition 
In 12,193, or 66 percent, of the 18,447 original juvenile deUn-

9.ueney petitions disposed of durinR_1977, there was no acljudica­
tlOn of uelinquency, as ShOWll in Tables 83 and 84. In 760, or 
four percent, of the cases an adjudication was made, but judg­
ment was suspended or the respondent was dischat'ged with a 
warning. 3,415, or 19 percent, of the proc(!edings culminated in 
an ord(!r of probation. Proceedings that resulted in some form of 
placement occurred in 2,077 r or 11 percent, of the cases. 656, or 
four percent, resulted in a discharge of tha delinquency I?etition 
to another petition or in a discharge to a mental hygiene mstitu­
tion 01' school for defectives. 

A higher percentage of cases involving ~irls (73%) than boys 
(66%) resulted in no adjudication of dehnquency. A slightly 
higher percentage of cases in which the jud~ent was suspendea 
or the rcspond(mt dischat:.llcd with a warmng occurred in coun­
ties outside of the City of New York (5%) than in New York City 
(3%). Probation also was used in a greater percenta~e of cases in 
counties outside the City of New York (22%) than m New York 
City (13%). 
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3.S.5 Law Guardian Program 
Table 85 shows that 1,784 law guardians appeared in 18,335 

proceedings in the fiscal year ended Murch 81,1977. trhis Was an 
Increase over the p.revious fiscal year of 2t14 in the number of 
law guardians usea and an increase of 1,439 in the numbm' of 
proceedinfJs in which law guardians ap~aared. 'rhe cost of pro­
viding this representation Was about $65 per proceeding..!. a de­
crease of $5 under the previous fiscal year. (Those ngurcs 
exclude the costs of legal aid services used in some counties, as 
shown in Table 85.) 
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Table 7 
THE COURT OF APPEAL.!\t 

Matters Submitted and Decided 
Jan. 1, 1977 thl'ough Dec. 31; 1977 

Applications Decided (C.P.I ... 't60.20 (3-b)1 •••• , •• , • • • . • .• j 445 
Records on App(!ul Filed ..••.•••.•••.••.••••••••••• 588 
Motions Decided. • • . • • • • • • • • . • . • • • . . • • • • . • • • . • • .• 1,221 
Oral A'"gumenls2 

11 • ; • 11 /r l' ..... tr 't .. t. ... 4 ~ ~ • t , • t f .... , • • • • • 639 
Appeals Decided ... ..... , .. " ...... , .... , ......... , . . 641 

1 Applications for lea'Ve to appeal in crill'll»a} cases; 86 or the 1 ,445 were 
grunted. The lotul n\Ul\btl~ or cl'imhu\l applications assigl1ed during the 
yen\" was 1,464. 

2trotul includes appeals submitted. 
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'rable 8 
THE COUR'r OF APPiDALS 

Appeals Decided by Nature and Jurisdiction 
Jail. 1, 1977 through Dec. 31,1977 

Civil Caslls 

Nature of Decision 
Dis· Afflr· ModlCI· Re· 

Ullsls of Jurisdiction missal maneo cation versal 
Reversnl, mocllrlclltion, dissent 

In Appellate DIVision •••••••..• 5 227 20 62 
Constltutloranl question ••••..••••• 1 20 0 6 
Stipulation for judgmellt absolute ••• 0 1 1 0 
Permission of Appellate Division ••. ' 2 49 7 12 
Permlsnlon of Court of Appeals •••.• 0 30 6 24 
Otbor . If' , • I ••••• , l I ••• t , ••••• 0 13 2 7 

Total .••••••••..••••••••• 8 31\0 36 110 

Criminal Cases 

Nlltu:e of Decision 

Dis· Afflr· Modi£!· Re· 
Bnsis or Jurisdiction -- missal mance cation l'ersl" 

Permission of Justice of Appellate 
Division It •••••••• J ".' t. t •• 0 46 2 19 

Permission of .Judge of Court of 
Appeals ••• I ••• ~ • , •• I •• » .... t 2 <13 1 31 

Other ••.••••••••••••••..•••••• 0 0 2 0 
Total •.•••.••.•••.•.•• .:.. •• 2 89 5 50 

All Cases 

Nature of Decision 

Dis· A££Ir, Modlfi· Re-

Other Totnl 

1 315 
0 26 
0 2 
0 70 
0 60 
0 22 
1 496 

Other 'rotal 

0 67 

0 77 
0 2 
0 146 

= 

,-
Bnsls of Jurisdiction mlssnl m~nce cation versal Other Totnl 

Reversal, modiCication, dissent 
in Appellllte Division •••••••••• 5 227 20 62 1 315 

Constitutional question •••••••••.• 1 20 0 5 0 26 
Stipulation for judgment absolute ••• 0 1 1 0 0 2 
Permission ,IC Appellate Division 

or Justice thereoC ••••.•••••••• 2 95 9 31 0 137 
Permission of Court of Appeals or 

Judge thereof ••••.••••••••••• 2 73 7 55 0 137 
Other . . , t ••• " •• t • , ••••• t ~ ••• I • 0 13 4 7 0 24 

Total •••• • '" I ••• I ••• ~ •••• 10 429 41 160 1 6,11 
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'rable 9 
THE COURT OF APPEALS 

Opinions by Type and by Author 
Jan. 1, 1977 through Dec. 31, 1977 

'1'ype of Opinions 

Majority 
Author Opinions Concurrences Dissents 

Breitel ........ 23 2 7 
Jason .•... , .. t 29 3 12 
Gabrielli ••••••• 24 1 9 
Jones ..... t ••• 33 2 8 
Wachtler ••••••• 29 3 2 
Fuchsberg ••.••• 23 5 18 
Cook~ a. " .. t. 27 2 18 
Por Curiam ... , , 17 0 0 
Memorandum ... 211 0 0 

Totru ... /IF •• , • 416 18 74 

Total 

32 
44 
34 
43 
34 
46 
47 
17 

211 
508 



Department 

1st ........... 
2nd ... , ....... 
3rd .... " ... , 
4th • I ••••••• t 

State Totnl ... -

Table 10 
APPELLATE DIVISiONS OF THE SUPREME COURT 

Matters Submitted and Decided and General Information on Proceedings 
by JUdicial Department 

Jan. 1, 1977 through Dec. 81, 1977 

Dlspo· Admissions 
sitlons to Dar Attorney Disciplinary Proceedings 

of Judg· 
Records ments 

on Oral or Orders Charges Strllck 
Appeal Mo'. <'Ins Argu' Appealed Dis· Suspcn· from Disbar· 
Flied Decided ments from l Men Women missed Censures slons noll ments 

2,461 4,281 911 2,366 962 416 0 0 8 9 7 
2,764 7,331 1,396 2,790 1,308 288 2 12 8 16 12 
1,504 2,018 829 1,499 2M, 61 0 7 7 1 1 

550 998 868 1,089 91 17 0 1 0 0 1 

7,279 14,628 4,004 7,744 2,620 782 2 20 23 26 21 

I Includes Articles 78 and original proceedings; nlso includes appenls dismissed or withdrawn before argument o\'submission. 

Rein· 
state· 
ments 

13 
3 
0 
0 

16 



Dellnrtment 

1st •.•.••••.••••. 
2nd .... .. • •• l 

3rd .... ~ " , t ..... t • 

,Hh ........ t, ...... 

'rotnl Stale -

Table 11 
APPELLNfE DIVISIONS OF THE SUPREME COURT 

Dispositions of Judgments or Orders by Nature and by JUdicial Department 
Jan, 1, 1977 th,'ough Dec . • 11, 1977 

Nature of Disposition 

Reversals 
Not Including 

Dismissals ACClrmances Modifications New Ttlals New Trlnls Other -
136 1,358 267 42 272 291 
147 1,651 325 111 524 32 

13 1,178 100 0 183 25 
44 737 104 31 157 16 

340 4,924 796 184 1,136 364 
, 

Total Disposition of 
Judgments or Orders 

Appealed from'" 

2,366 
2,790 
1,499 
1,089 

7,74<1 

"'Includes Article 78 and original proceedings; also htcludes appeals dismissed or withdrawn berore argument or submission. 
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Table 12 
APP.ELLA'I'E DIVISIONS OF 'I'HE SUPREME COURT 

Opinions by Type and by Judicial Department 
Jan. 1, 1977 through Dec. 81, 1977 

-
'l'ype of Opinion! .. 

Department Full Per Ourlam Memorandum 

1st fl' ••••• 93 12 1;089 
211d t, f II. , •• 59 1 2,024 
3rd 10 10 "'" ,.,. .. 193 1 1,277 
4th •• , •• f • 104 4 543 

Total I' •• 449 18 4,933 

1 Concurring and dissenting opinions not included. 



Table 13 
APPELLATE TERMS OF THE SUPREMln COURT 

Activity of the Comt by Judicial Department 
Jan. 1, 1977 through Dec. 31, 1977 

Activity 

1. 'I'otul nppeuls recelved ' • •••••••• • • • 
u. County Courts. •• • •• • •• 
b, 'I'he Civil Court of the City oC New York.. • ••• • 
c. The Crlmlnul Court of the City of New York • •• 
d. 'I'he District Courts. .••.• •• • •• 
e. Coutts in cities outside New York Cily •• ••••• 
r. Town Courts & Vlllnge Courts. • •• • • • • • 

2. Motions heurd or submitted •• ••• •••••• • 
3. Total nppenls disposed oC. • •• ••• • • 

n. Discontinued . I • • , • • • • t • t. • •• 
b. Dismissed on cnlendur cull under Rule 3 or 8 (civil). •• • 
c. Dismissed on calendar call under C.P.L. 460.70 (criminal) 
d. Rtunittcd . . t • • • • • I • • • t •• ••• 

e. DI)clded IICter tlrgument or submission , , •• • , 
4, Tottll decisions rendered • • • , • • • ,. "..... 

n. Dismissed; discontinued, withdrawn or remnnded. ,.. 
b. Affirmed • ••• • • •• •• • •• 
',:, Modified . ... ... .... 
d. Reversed , ... t.. . . . . 

6. Opinions filed. ., ..,.. • • 
6. Pllr curiam opinions ..•• • • .., ••• • 
7. MemOTllndn written, not filed •• •••••• • 

First 
Depart· 
ment 

360 
o 

296 
55 
o 
o 
o 

1,289 
348 
16 

8 
3 
2 

320 
320 

11 
161 

66 
93 
o 

289 
31 

Second 
Depart· 

ment 

2,080 
134 
593 
191 
761 
152 
249 

1,978 
1,510 

48 
318 

88 
o 

1,066 
1,056 

46 
497 
147 
366 

o 
1,010 

43 

Total 

2,430 
134 
888 
246 
761 
152 
2,19 

3.267 
1,868 

63 
326 

91 
2 

1,376 
1,376 

57 
658 
202 
459 

o 
1,299 

74 

I Notices or lIppelll dismissed on calendar call C.P.L. 460.70 (Criminal): 190 tn First Department and 521 tn the 
Second Department. 



Table 14 
THE SUPREME COURT Wl'rHIN THE CITY OF NEW YORK - CRIMINAL 'l'ERMS 

Activity of the Court by County 
Jan. 8, 1977 through Jan. 1, 1978* .. '" ,-~- ...,."" 

New 
ActiviLy York3 Bronx 1{lngs Queens Richmond 

1. Days sat l . _ t. t. ttl t •• It",. f t. t. I t I' l'" _. II 7.725 6.004 8,134 3.136 507 
2. Indictmcllts filed . , .... , t • t • I • , I ••• , • I •••• I • , I 6.643 2.806 4.192 3.241 1105 
3. Arraignments r I •• If' •• t • I ••• , •• I • t •• I • t • I • I , • 6.036 2.771 4,269 3,185 428 
'1. Indictments dismissed by court2 ••••••••••••••••• 1.164 928 942 690 159 
5. Plens of guilty tu Colony ••.•••••••••••••••••••.• 3,474 2,306 2,906 1,,101 290 
6. Pleas of guilty to misdemeanor •.••••••.••••••••• 365 169 313 482 88 
7 I Convictions t t t • , ••••••••• , • , t I •• ,. I •• I ••••• t • 396 299 447 206 19 
8. Acquittals ." •• t •••• , •• I ••••• '. t t •• ' ••• t •••• 157 184 200 105 17 
9. Disngrccments it. , • ••• I , •• , , ••••••• , I I I •• , •• , 47 21 30 9 3 

10. 'I'rials (proof completed) ••••••••••••••••••••••• 550 432 615 285 36 
11. Defendnnts tried (proof completed) ••• t." t., It'. 613 615 716 323 40 
12. Mistrials I • , •••• t ... I ... * ................... , • , , .. , , • 51 40 96 19 3 
13. ElIglblll youths ndjudicated as youthful offenders •••• 296 242 189 310 71 
14. Sentences imposed. I ., I • I .. t ...... t ..... , I I ........... t 3,935 2,484 3,228 1,842 306 

-

---
Total 
N.Y..C. 

25.uOG 
16.286 
15,688 

3,883 
10,377 

1,417 
1.366 

6(,3 
110 

1,918 
2,207 

200 
1 108 

11,795 

NOTE: The entries in this table nrc based 011 the number of defendant-indictments involvlJd, except for Items 1 nnd 9 through 12. 
This table includes youthful offender proceedings to conform to the revised Criminal Procedure Lnw,lJCCecUve September 
1,1971. 

*Criminal terms begin on the first Monday of the calendnr year nnd end on the Sunday before the first Monday of the succcl!\lIng 
calendar year. 

I Includes days sat by judges temporarily assigned to this Court. 
2 Includes, among others, indictments t.lismlssed in cases initiated pri()r to the period covered by this table; those Indictments 
dismissed against derendants sentenced on another Indictment or disposed oC by consolidation; those In which the defendants were, 
civilly committed to the Commissioner of Mental Hygiene or to the Commissioner, Office of Drug Abuse Services; thOSe> 
Indictments disposed of by trial order of dismissal: those Indictments dismissed upon the Ciling of n superseding Indictment; 

. indictments adjourned in contemplation of dismissal; and those nbnted by the death of the defendant. 
J Figures for the Centralized Special Narcotics Parts are Included in dnta for New York County. 



Table 15 
11HE SUPREME COURT WITHIN 'rIlE CITY OF NEW YORI{ 

CRIMIN AL TERMS 
Dispositions, Expressed in Terms of Defendant-Indictments 

by Nature of Disposition 
1976 and 1977* 

NllW 
York l lironx I{inus QUCl'I18 Richmond 

Activity 1970 1977 1976 1977 19'10 1077 1970 1977 1076 1977 
1,'_ 

'I'ypc of dispoalUon 
Dismissnts ••••••••••••• • ~ J • :0 • M .......... 1,355 1.10.1 1,100 928 1 ,<1M 0<12 872 000 107 1u9 
Picas or guilty-felony •••.••.•.•••..•••• 3,700 3,474 2,00.1 2,300 3,333 2,006 1,608 1",01 20G 2QO 
l"~nn or Ilullty-mlsd~ml!nnors .••.••.••••• 413 306 138 160 MO 313 600 482 78 88 
C1,nvlcllons ••••••••••..•••••••••••... 435 306 300 290 422 447 178 200 10 10 
Acquittols •••••••••• •••• t •• t- •••• , .. f. 173 -1ll 157 184 222 200 121 105 16 17 - - - - --- - - --

Total dlsllosiUons ••••••.•••••• .. t ....... ~ , 0,176 6,665 3,819 3,880 G,008 4,808 3,2,16 2,884 G06 673 

Dnys snL • l • ~ l • , • f .... J •• , •• ~ ..... 4 ........ 7,961 ",726 6,038 1.1,004 7,820 8,134 3,422 3,130 003 507 
Defendants tried throUllh proof comilicted ..• Gtl4 013 488 516 721 710 318 323 35 40 

Comparnllvl! mensures 
Dismissals as % or dispositions •.••••••...• 21.9 21.0 30.4 23.9 24.7 19.0 2G.9 23.9 3<\.9 27.7 
Pleas as % of dispositions ••••••••..••..•• 08.2 G9.1 57.7 63.7 64.6 07.0 G3.0 OG.3 69.1 GO.O 
Verdicts ns % or dispositions •••••.••••... 9.8 9.9 12.0 12<1 10.7 13.6 9.2 10.8 0.0 0.3 
Felony pleas ns % or nil pleM .•..•••.•.••. 90.5 90.5 92.1 93.2 93.7 90.3 85.9 74.-1 172.7 76.7 
Dispositions pllr day sat •••••••..•.••.... .78 .72 .08 .05 .77 .59 .96 .92 .001 1.13 

'rotn' 
N.Y.C. 

1970 1977 -
6,000 3,883 

10,000 10,377 
1,7111 l,<lt7 
1,3M l,30G 

GIlR G03 - -
10,812 17,70G 

M,'14Q 2G,6!J1i 
2,200 2.207 

2G.0 21.9 
OU 00.0 
10.3 '1.1; 
80.3 8~ 0 

.78 .GO 

'Crlmlnnl terms bellin on the (irst Mondny or thl! calendar ycnr nlld end on th~ Sunday b~rort' thl! first Monday or the $uct:~C!dillll 
cnlcndn r year. 

I Figures tor the Gel'trlllizcc\ Spccial Nnrcotir.s Parts nrC! includl!d in data tor New York County. 
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Table 16 
'l'HE SUPltEME COUR'!' WITHIN 'IlIE Cl'l'Y OF' NEW YORI{ 

Felony Oefendlmts Pending Disposition 
(Exprossed in Terms of DetClldallt.Illdictments) 

Dec. 81) 1976 and 1977 

. 
Numbel.' ot Cases Pending 

ns of Decembor 31 

County 1976 1977 . 
Now York County* 2,772 2,797 
Sronx County 2,714 1,8{)'1 
Rlngs County 2,600 21378 
Queellil County 1,394 1,'700 
Richmond County ~31 1<10 

Total Now York City 9,120 8,909 

*t~lgu~cs ro~ tho Contrnllzed Spo<:ltll Narcotics Parts nrt,\ Included 
In datil for Now York Coul\Ly. 

Table 17 
THE SUPREME COUal' WITHIN 'l'HE Cl'ry OF NEW YORK 

Number of Detainees Awaiting DispoSitiOl1 or Sentencing 
(Expressed ill Tcrlns of Individual Oetuinees) 

End of Dac., 1977 

-. -
Number: 
DlIlnlMd 

'rolut l'arCl!n~ Over I'\lret!nl 
County Nultlbl!r' or Cltr Ono Vltar} or CIl1 

New York CounW· 001 33.3 22 24.2 
Drotll( County 622 23.1 13 24.2 
Kllliis County 'lOG 21l.1 22 2-1.2 
Qu~ena Counly .13G 1M 33 36.3 
ltlehmond 34 1.3 1 1.1 

ToW New York City 2,608 10M 01 100.0 

.Flgurcsl'or lhe Cl!l1lrallzed Special Nllfc:oUQI Parts lire IMludod In tllItll ref NIIW 
YorkCounW. 

I Tohll. ttorn NYC Depftr~mcnl ot COl'fl!Cl/on. 
i Filum ttoltl StatrsticA Unl!, OCA/Naw York City CourllI. 



Table 18 
THE SUPREME COURT AND COUNTY COUR'l'S 

OUTSIDE THE CITY OF NEW YORl{ 
ORIMINAL TERMS 

!lndictmcnts Filed, Arraignments, Dispositions, Youthful OUcnders and Sentences 
by County I District, and Judicinl Depnrtment 

(Express cd in Terms of DefendnnMndictn'U.mts) 

INtl4tlmf'U 
1l,dun 
"uunt~ 

b[ll).';D'UEi>AttT~I~ 
Q: Uut(b.u 

Oro",.. 
t'\ltni'm. 
n",kf.nd 
w.,,""=l\iJltft 

In Il .... ,. 
IM,",l 

'f.ul ~'o.~ ll<~l 

l\lllllllllPA\\Th'~)lf 
3 Alb •• r 

l'illllttlbtl 

u,""' nfIiM,t.tt 
ac.:h(jtntth~ 
lluUh'U 
ttdft 

t ,'flnh'" 
fMU 
run~h" 
l'bUah 
"'0"11",, 

Jan. 3, 19'/7 through Jan. 1,1978* 
"=-=~.",,"~-'-~ 

TOI.I 
orAtI 

1"';Iitl~1= n.~.n~;\M 
Intllct mtnll 
1WtMJo Tul,l Ih~ 

htundb:; .It :nilllud 
Uund n\~l'l n'~~lb .>-lu~~~r~ f-'.!!'~!~= F= ~ T 

2U ~13 U 
~GI ", M 

1\ ~I \) 

16 '1 1) 

U 123 " ~;~ 'I~ 8 
DOl 1.01R an 

I I 0 
3 n 0 

IQG III IJ 

un I,~IO 410 
.'.OU ~o.;,~ -~~ 
MO~ ~"o, I,m 

It! U.~ \~ 
106 \30 It 

=iG;'" ~1f~' .. ~;,., 

3M I ~~, l~ 
~, GI " ~la HI • 117 lib \' 
CO 00 3 

~U 23 &1 n I 
3~ ~ 0 ~ Q 

UG I I G 0 
'O~ ~ II It II 
G~ I G I 0 

03 01 ~ 
H7 134 IG 

&~ 0 3 ~ Q 

\It 3 1:1 II 0 

au 1~1 to 10' :I I G I 

ml 10~ u 
III n 

0:, ~~ II 
I ~ 

16 I ~ I <l 
M 0 0 I 0 
1$ ~ II \I 0 

0 0 G , 0 

0 
I) 
0 
0 
6 .. 

St. 
I(flrl' 

"" ~l:~L 

m 
~I\l 

G' 10\ 
@40 

I n~1 , 
ui .~~::...jP:~ 

±,~ 

J ~I 
0 \I 
0 3.) 
I IQ 
0 U 
0 I~ 
I n 
0 1;1 
G , 
I 'I Q. U 
0 :I 

Mo.li""'" 
II 1A01 •• ;; 
ll1"IUti 
lI<~.n .. l.d1 
w.".'" W .. hlO(lo. 

---.~, .. ~ ---------

G 2 
~ ~ 
I 0 
1 1 
I 0 
0 I 

I I~ 
3 U 
I I 
~ ~ 
11 ~ 
0 3 
~ 3 
u ~ 
0 I 
0 1 r-r "ifi 
~ 

0 I 
G I~ 
Q 0 
I~ %0 
I~ 3~ 
I 3 

0 I 
t I 
I III 
C I~ 
Q 0 
I \I 
3 ~ 
<l I 

~ e 
0 0 
~ • I U 
t 0-
G ~I 
{ II 
.~ I) 
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~I 
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e 
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3 
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\ 

~~ 
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~. 
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0 
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3 
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& 
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U 
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d 
I , 
I 

11 
In 

t 
II , 

F,,1.· 
.MS, 

),~IIIJ,.",", 

0 
I 

I I) 
~ 
0 
G 

\ 
I 
Il 

I 
I 
II 
0 

I 1) 
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II 
Il 
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==~,' 
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I 0 
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'l'nble 19 
'rUE SUPREME coun'r AND COUNTY COuu!rs OUTSIDE 'l'HE 

CI1'Y OF NEW YORK·CRIMINAL 1'ERMS 
Dispositions by Type 

(Expressed in'l'el:ms of Defcndwlt;.Indictments) 
1976 and 1977 

~ 

Numb!)!: 
Nature of DIsposition 

1976 1977 

1. By dlsmllllml or hullclmtmt by court. •••••••••••• 3,371 S,l&9 
2. By phm of "utlt.y ••••••••••••••••••••••••• 13,305 13,101 
3. By i\cq lit Uaillfler trlol ••••••••••••••••••• , • 363 401 
4. ny conviction ancr trial ••••••••••••••••••.• 821 888 

'l'otll\ dotondlll\t'llldlclmcnts disposed of ••••••••• 17,1:150 17,5'10 . 

Percenl. 

1976 1977 
18.9 18.0 
7tl.6 74.6 
2.0 2.3 
4.6 6.1 

1eo.0 100.0 
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'fable 20 
'l'HE SUPREME AND COUNTY COURTS QU'l'SIOE 

THE CITY OF NEW YORK 
Numb(w of Detainees Awaiting Disposition and Sentencing 

(Expressed in Terms of Individual Detainees) 
End af Dec. 1976 and 1977 

Number or Numbel' Ootutncd 
Detnlnees Over Olle YeLlI' --Jurlsdlctlon 1976 1977 1976 1077 

Second Popllrtment 
Ninth District, , • , •••••••• 192 181 <1 4 
Tenth District •••••••••••• 299 261 7 1 

Total SOlland DoportmonL ••••• '191 442 11 6 
'l'hlrd Deportment 

Third DlstrlcL •••••••••••• 101 13* 3 () 
F<Jurth Dlstrlot ••••••••••• 55 23* 0 () 
Sixth DIstrict •••••••• , ••• 58 48 1 0 

'total Third DopnrLmcnt ••••••• 21<1 84* ,1 J - -Fourth Depnrtmlmt 
Firth District , ••••••••••• 76 50* 3 ~ 
Sovonth District •••••••••• 146 118 0 0 
Eighth District ••••••••••• 18<1 161 1 '1 

Total Fourth Department, , •••• 406 :l:'H'" 4 9 
Grnnd Total ••••••••••••••• 1\111 860* 19 21 

"'Docs nol; Includo Albany CounLY in tho 3rd Dls.trtch Sclhenectudy LInd 
Wm:te\1 Counties In 4th DlstrlcL and Lcwls In the 5th DIstdct. At the end 
of 1976, Albany roportotl 43 dottllnetls, SChelltlctntly, 22 nnd. WnrrM. 4. 
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Table 21 
THE CRIMINAL COURT OF THE CITY OF NEW YORK 

Filings 
A~est Cases1 

Jan. 5, 1976 through Jan. 2, 1977 

Violations '" II •••••• ~ ............ ~ •• t ....... I • ,. 

Misdemeanors2 ••• , •• ~ ............. , ••••••.•••• , ; 

Felonies _ ........... ~ ........... #I ••••• , •••••• 

Other3 
f .... •••••• •• ~ ........................ ~ 

To tal arrest cnsGS ... 'l t '" If It • ., It l • • • • ., It ~ ... • • • • .. fJ ., • • • • 
\' ..... ' 

33,130 
96,944 
86,855 

9,190 

226,119 

1 Preliminary data includes all cases in which an arrest has been made and 
those arrelifs in which an appearance ticket is subsequently issued in the 
stationhouse. 

2 Includes attempted E Celonies. 
3 Includes fugitive, ~amily Court, Criminal Court and out-oC-city warrant.s; 

material witness and contempt (760 JL). 

Table 22 
THE CRIMINAL COURT OF THE CITY OF NEW YORK 

Filings (Estimate) 
Arrest Cases1 

Jan. 3, 1977 through Jan. 1, 1978 

\~iolations •. #I ............ ~ •••••• ,. • • • • • • • • • • • • • 34,545 
Misdemeanors2 •••••••••••••••••••••••••••••••• 101,081 
Felonies ....... ~ I ................... II .. , ........ ~ .................... /I .... 90,560 
Othcr3 .................................................. o'f .......... , ... 9,575 

Total arrest cases ...... /I ...................... I ................... 235 ... 761 

1 Preliminary data includes 1I.1I cases in which an arrest has been made and 
those arrests in which an appedrance ticket is subsequently issuec\ in the 
s~atiotihouse. 

2 Includes attempted E Celonies. 
3 Includes fugitiVe, Family Court, Criminal Court and out-or-city warrants; 

material witni'ss Ilad cokttcmpt (750 JL). 

--~.---------------
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Table 23 
THE CRIMINAL COURT OF THE CITY OF NEW YORK 

Filings 
Summons Cases1 

1976 and 1977 

-
Type of Summons 1976 1977 

Traffic ....................... , 68,106 63,648 
Non traffic .... , .......... '" .. i • , • 436A72 441,666 

'.....::··2- ----
Total summonses •••••••••••••••• 493,578 505,203 

I Includes all nonarrest cases and arrest cases of peddling where a desk 
appearance ticket was issued. 

2 Includes universal and non universal sUmmonses. 

'rable 24 
THE CRIMINAL COURT OF THE CITY OF NEW YORK 

Fines Collected* 
1976 and 1977 

Type of Case 1976 1977 

Arrest ............ " .... " ... $2,210,oiii.37 $2,848,011.06 
Summons ........... " .. ,. 1,358,288.00 1,897,212.17 

Total fines collected •••••••••• $3,568,321.37 $4,746,223.23 

*City and State fines, excluding fees. 
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Table 25 
THE CRIMINAL COURT OF 'rHE CITY OF NEW YORK - CRIMINAL PROCEEDINGS 

Arrest Cases 
1977 

Activity New York Bronx Kings Queens Richmond 

1. Judge duys 3,600 2,762 3,577 2.336 298 
2. Calendared cases 246,090 150,981 192,638 1:25,371 17,310 
3. FilillW! 90.746 ,n,529 63,932 3·1,818 4,736 
4. Warrarits flied 32,948 14.910 19.583 10,252 1,411 
5. Wnrrantll executed 22,990 \0,674 14,446 7,936 1.06<1 
6. Hearings 2,502 2,544 4,773 2,808 5'10 
7. Motions 51 111 126 173 76 
8. 'lrlAls 150 203 184 218 72 
9. Dismissals' 30,342 18,049 26,4 74 12,691 2,162 

10. PleAs of lIulity 49,193 16,633 28,493 16,216 1,684 
11. Acquittals 83 135 124 146 46 
12. Convictions 70 93 70 121 30 
13. Rcfllrrals to !frand Jury 5,320 3,390 4,652 3.328 456 
14. Other dlsposltlons2 3,660 2,273 3,399 2,021 147 
15. Selltences Imposed 51,087 16,624 29,237 16,485 1,752 16. Pendlnll disposition 3,070 4,355 3,360 2,627 579 17. Pending sontenclng 1,122 573 627 435 48 

.Of 

'Includes, among olhers, abatements by death, oommltmcnts to Mental Hygiene and ACD'lI. 
1 Excludes transfers to fnmlly courl, other jurisdictions, criminal cour~ summons pnrts nnd arrcl$t parts In other counties. 

Totnl 
NYC 

12,573 
731.390 
235,761 

79.10<1 
57,100 
13,197 

537 
827 

89,718 
112,218 

534 
384 

17,146 
11.500 

115,185 
13,991 

2,805 

-------- ---

Table 26 
THE CRIMINAL COURT OF THE Crry OF NEW YORK - CRIMINAL PROCEEDINGS 

Cases Disposed of by Nature of Disposition 
Arrest Cases 

1976 and 1977 

New York Bronx Kings QUeerls Hlchmond Total NYC 

Activity 19J_O 11177 1976 1977 1976 1977 1076 1977 -!.ill.. 1977 1011l lOlL 
Dismissals 31,0197 30,342 19,085 18,049 23,838 26,474 16,191 12,601 2,039 2,102 91,060 80,718 
Picas or guilty 38,193 ·19,193 1·1,317 16,633 2B,BI0 28,493 1G,769 10,215 1,032 I,G84 09,727 112.218 
AcqUittals 76 83 128 135 167 124 180 l·la 58 46 GIG 034 
Convictions 55 70 87 93 115 70 112 121 38 ao 407 38,1 
neremls to grand Jury 4,BOl 5,320 3,009 3,390 '1,195 4,052 4,122 3,328 529 456 17,316 17,140 
Other dispositions 3,OG8 3,GOO 2,·135 2,273 3,401 3,399 2,012 2,021 103 1<17 11,010 l1,noo 

Total dispositions 77,750 88,GG8 30,661 40,573 60,532 63,212 38,392 34,522 4,399 4,525 220.73.\ 231,500 

Fllln~ 81,170 90,746 41,616 0\1,520 60,3G4 03,932 38,765 34,B18 01,356 .1,730 220 GO 235,761 
Dispositions lIS % or filings 95.S 97.7 95.5 97.7 100.3 08.9 0&.1 00.::' 101.0 95.5 !l7.G 08.2 

Dismissals os % or dispositions 40.5 3<1.2 4B.l .14 •• 1 39.4 41.9 39.6 36.8 ·IG,·I 4',' 8 41.5 38.7 
Plena ns % or dlspo&ltions ·19.1 55.5 36.1 41.0 47.6 45.1 437 47.0 37.1 37.2 45.2 ·18.5 
Verdicts as % or dispositions 0.2 0.2 0.5 O.G 0.5 0.3 0.8 0.8 2.2 1.7 0.5 0.4 
ncrerrals to grand Jury us % 

or dlsposltlons 6.2 G.O 0.1 B.4 6.9 7.3 10.7 0.0 12.0 10.1 7.8 7.4 
Other dispositions us % or 

dispositions 4.0 4.1 6.2 5.G 5.6 5.4 5.2 5.8 2.3 3.2 6.0 5,0 



D!J!nill~ca 

Awnltlng Action In Ih. Crlmlnnl CoUrl 
Awaiting Exnmlllntion 
AWAIting Disposition 
lIwulUnuScntcnclhg 

'110101 criminal Courl 

N~rnbcr Detalnod Over 30 dRY' 

Table 2'1 
THE CRIMINAL COURT OF THE CITY OF NEW YORK 

Number of Detainees Awaiting Action 
1976 and 1977 

Now York nrnnx KIIl~a _Queens 
1076 1977 1076 1077 1976 1077 1976 1977 

226 125 132 125 210 220 81 79 
44 312 J 200 00 21 UJ 93 02 

7 15 !l 10 2 15 2 6 
312 452 317 20·1 236 251 176 147 

IG8 108 IOD 101 IlG 41 ·18 35 

Illchmond 
1916 1077 

11 13 
0 3 
0 I 

11 22 

4 2 

CIIywlde 
1976 1977 , 

703 GG7 
358 462 

16 47 
I,U77 ~ 

4tH 287 

O'l 
O'l 



Table 28 
THE DISTRICT COURTS 

AND THE COURTS IN CITIES OUTSIDE THE CITY OF NEW YORK 
Criminal Proceedings 

Dlatrlct and 
DcpurtrJlCnt 

District 3 •• ~ •••• I I •• 

District ·In ttl •• IOI ••• 

District 6 ... '." .... 
DIstrlot 0 ...... , .... 
District 7 .... , .... ,. 
Dlstrlot 8n ••• , .••.••• 
District OB •••• , •••••• 
DIstrlo110 ......... ,. 

., .. -
).)epartment 2 ."' •••• 
Depnrtment 3 ........ 
Deportment 4 .\ •• 1 ••• 

Totnl outside NYCo , ••• 

Defendants D"~{)osed of by Offense and Nature of Disposition 
and by District and Judicial Department 

Jan. 1, 1977 through Dec. 31, 1977 

Misdemeanors All Motor Vehicle 
Felonies (Except Motor Vehlele) Ordlnllnces Offenses 

Dis· 
missal 

By or By By By 
By Henr· With· Dis- By By Dis· By By Dis' By By 

Wnlver Ing drnwnl missal Trlol Plcn mlssnl Trial Pion mlsBnl Trial Plen 
13 51 26 489 41 427 31l 6 110 517 43 2,333 
88 5 10 627 42 1,230 306 13 1,585 1,360 41 24,551 

703 204 918 2.798 42 2.307 43 9 606 5,522 143 33,,121 
68 283 32 607 28 893 243 20 606 1,887 267 30,G87 

506 338 1,209 2,424 93 l,9G3 86 6 179 1,729 41 2,271 
287 1,226 1,703 6,GGl 284 4,034 78·\ 7·j 1,45~· 2,845 348 17,710 
240 ·125 318 2,511 130 2,882 766 38 1,411.4 72,747 1,235 339,831 
662 336 3,268 10,290 133 5,631 3.220 269 B,063 101,367 15,7·16 315,233 

902 761 3,686 12,BOl 2G3 B,513 3,986 307 9,507 174,114 1~,981 655.004 
11>9 339 68 1,723 111 2.550 580 39 2,361 3,763 341 57,471 

1,556 1,768 3,830 10,783, 419 8,304 913 Ba 2.237 10,096 032 63,4M 
2,617 2,868 7.4B4 26,307 793 19,367 6,479 013·1 10l,OP5 IB7,973 17.B54 705,937 

Qunsl-
Crlm' 
Inal 
ot· 

fences 
102 
278 

3,263 
294 

2,907 
4,082 
1.618 

10,519 

12,137 
764 

10,242 
23,143 

tDntn incomplete trom Hud$on In the 3rd District, Glens Fnlls nnd S~henectndy Police Court In lho 4th District. Watertown In tho 5th 
District, Cortland and Elmira In tho Oth District, Auburn and Corning In tho 7th District, Snlamnnca In the 8th District, nnd Yonkers 
City Court In tho 9th Dlstrlot. 

nNo reporting received Crom Snr,ntogn Springs In 4th District, Olenn In the 8th District, and New Rochelle In thp. 9th District, 

Totnl 
4.21\(;' 

30,1301 
40,9GO 
35,846 
13.811 
40,300 

424.195 
474,727 

898,022 
70,259 

104,170 
1.073,351 
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Table 29 
TOWN COURTS AND VILLAGE COURTS 

Number of Cdminal Cases 
by Type 

1975 and 1976 

Number of CaselS 

Type of Casell HI75 1976 

Town and vlllnge ordinances and Vehicle 
I1nd Traffic Law Title VII (except 
181180"',1181,1182,1190 and 
1192) ............. t ••••• , ~ I •• 939,699 952,745 

Vehicle an~ Traffic Law Titles I thtough 
VI (except Article 2·A) Titles VII 
("1180"'~ 1181, 1182, 1190, 1192 
only), Titles VIII through X and 
miscellaneous laws i •••••••••••••• 706,680 706,665 

PeMl Law and lndicatable offenses Ii •• I •• 97,031 93,415 
Other .•..•.............••...... 13,931 14,431 

Total cases ....... " .. " ...... It. .. \- ........ 4. .... 1,756,3<11 1,767,156 .. 
"'Except speed limits established under U 1643, 1644, 1662'11, 1663 and 
1670. 
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Table 30 
'l'I-IB SUPREME COURT-CIVIL TERMS 

Actions Received by Typo 
and by County, District and Judicial Department 

Jan. 3,1977 through Dec. 3D, 1977* 

'l'url 

eoultly M:r;~·' 
'f.~ 

llilltl'l Mow, OU,., M,ltl Ct'tttt· l~lJIul"ln· 

p"l,.nnu!t\~ I).pl ~~ V,hl.I. !~~ 'fori 
~. 

rl!!~~ ~~:!!- f-lUfArl 1~.\llin. 
"'Aii;';.~\~"""--,,,-""-, .. .o:.-:.._H~_""'~ ""In~- I --m- IG alO gat l.aH 327 0 

'\lIt'J1'1U~ IV M II I 0 U laa 0 0 
UrOlI,( I I I.~H 110 1.003 100 ~.Ul~ Dl1 11 
Urnon\p III G 101 Ii. Mil liN 1.00U ·1 0 
(',HtlltilUllUfI IV H 2" U In IH autl I 0 
\·.YlIll IV 7 H \) Iii -trt IHO Q 0 
Clmul1J1Httll\ 1\' M i.a 7 20 30 r,H~ ~ 0 
('h~murtlt III 0 8M 7 In 20 nOI 0 0 
tthfl\BI11l0 III G a1 I ~l 2a aOI 11 0 
ttlll"ul' III ·1 H 7 lr. 28 37~ () 0 
("olutulu., III 3 30 I 0 21 IUD 2 0 
(\mlllnd III 0 1·1 0 II 10 100 I 0 
l~tft,wrtte til ij 17 U 17 17 117 1\ 0 
[lul,h, .. " 0 ~H 14 13l 110 8n·1 ua 3 
E.IO IV K 1.I1IK no ana 333 3.BU·1 ~ 12 
K-\AI'J( III .. 18 0 II 16 ·12 I 0 
F'.II.lm 1I1 .\ I~ I 13 tn 13 \) 1) 

"'ulton III .\ nn ~ 30 38 109 2 0 
Ot'llr.~' IV 8 31 3 I 1& 116 2 0 
(lrl!t'''~ III 3 35 ~ 21 IG ::0 I \) 

n.rkll,," IV n 401 0 30 43 Ion I 0 
lJ"tr.rli(lIt IV n 30 2 ~3 31 :lj2 10 0 
KIIII' II U 3.01,1 310 Z.2GI 3701 8.037 101 G 
t..,,,," . jV , II I) \) .j II II n 
LhlnM~ton I\' 1 ~4 0 U 10 HG I) 0 
Alldl,'" . III G n2 3 ~~ 32 312 2 0 
MonWf , .... I\, ? ·IDl 2~ 143 30~ 3.635 0 10 
MOItI_On1~ri· . .. III .1 01 ·1 31 28 203 0 0 
Nadllu .. II II) 2.3()1 101 1,22-1 083 3,GM 231 21 
Nl'w'fork .. , .. ' I 1 2,·131 326 ~,170 2.·128 6,621 1,277 ~ 
NiAIl;)fIII " . • • > ~ IV K 183 \I 101) 71 OM I :I 
Ontldlt "." 1\' ~ 18G H 131 

~~~ I 
051 ·12 0 

Onolltla~(I " ... ". IV 6 322 I? 2~2 1,891 00 I 

All 
llIh" 'mIL 

110 a.(;';'tJ 
a 111 

U~ 1.1~~ 
·12 l.a70 
12 !Jtl2 
!ll oo~ 
:12. 1Ja 
33 700 
3 2KK 

Ib 4M 
15 Ion 
1 218 

1-1 253 
;0 I,~II 

143 M03 
5 06 
\ I~~ 
0 ~3G 

~I 2lG 
7 113 

23 33'/ 
10 ~67 

111 1.J.30~ 
III 3~ 
\oj 211 
14 ·101 

240 M03 
2·1 3GI 

410 8,681 
280 IG.GM 
2~ 1,331 
61 I,G33 
G6 3,037 



(Jnl,,,u ' IV 1 ~u I U 
01l1l,0 , ", It U an M 100 
0,'""1 • IV H I~ 2 6 
IhW •• ,I,... IV 6 101 3 ao 
OI"C~ , 1\1 U 37 0 ~I 
Mil"" ' \I II MI 6 ,\0 
Qu""1 . ' II \I 20548 101 1,3~,1 tI,,, ... , .. , , III 3 I OR ~ ~O 
hI,lIm"nd II ~ 313 IU 1M 
\lutkl.nd II 0 311 2~ 23,1 
81 IAWI.nCO III 4 ,10 ~ 1 
8:0"'",, III I 103 3 7-1 
Ilchtnrmtly 11\ 4 201l l~ \.13 
So:hnhAIi' III 3 IG I II 
S<huyl'r III G nO' 

o 
am 

o 
I 
3 

111 
140 

12 
IU 

~~3 
~ 
G 

~O 
I 
o 

o 
u 
o 
o 
o 
II 
1 
o 
~ 
u 
o 
o 
\) 

o 
o 

t::h:~ I~ ~ "'38 ~ .. ·;u .";; "403 0 o· I • GOS 
Suffolk II 10 1.008 IOU 120 .108 3.010 178 8~ aDo ?4~1 
Sulh .. " III 3 118 0 01 14 U10 4 0 U4 653 
'filiI!> \\I ~ IS U I~ ., II~ II \) 14 I~& 
T.~,pk,", III 0 M 2 ~3 H 3,. 0 0 I~ 4tto 
l'bl., III 3 IBI 1 UJ 8~ GO, 30 0 31 1.003 
W.mn 11\ 4 21 I 30 31 301 I 0 0 300 
\\·.~"n~I"'\ 1\1.. 10 0 10 U 00 0 0 0 lOG 
Wiln. IV 7 M II J1 11 301 0 0 10 38U 
IVtll<h"I" II 0 031 ~G 073 10,\ n.GO~ I.U02 0 \01 0.083 
W~I)IllI". IV 1\ \~ I , (\ 1~1 II II U \~S 

...,;.V.::I;.; .. ;.".. .... __ """'_+.;;I.;.\'4.....:7~....,.."..~9;.+_""";..I"""'.".~::.U4...,..,...4i<-1 14 _ 1 ,0 ~ 101 
TolJIllJltlrl<l I 4.011 ~30 a.au a.GU8 ~lIi,Goa 1.701 4 3~3 QJ~UiO 
'fCIAI u .. ,,"" ~ 3.ttU 3Ml 2,4011. HO 8,u14 2QO Q a02 lUQl 
TOIOIOI,I"ol 3 ?SU 36 r.03 ,191 2.363 3A6 0 900 Ul0 
TotaIOotlr'" 4 GIG H 37S 310 3,Ola 33 0 181 Mij3 
TUlal 0111"01 ~ UU4 30 17~ 711 Mal UO I U20 0.051 
ToloIO'''',CI a 30,1 ~q 37G 3-I~ 3,009 33 0 1M U2U 
TolAI Ultlrld' 7 013 3~ 932 4GU MIa I 19 313 0.164 
TolllIIJilifiOI J:I !.aHS "0 050 not n.ultl 0 IG 932 8.821 
'!'utAIOI'I'1<1 G 1.001 I~~ u~u 881 UM 11.130 1 4~\l U.QQl 
TotAlOlJlIlC1 10 -1.212 au;) I.OU I.IHI U~l 41U 103 100 I 10.130 

·r~~:-g~·;:lr~:n"1I ' I II ~:~:~ .:~~ ~.~r f- ~.~~~·~·~'~nt~~~=!= ~ '-'J~}. -!~:m . 
'fulAl tlfparllll.nl II 12.051 011 0.880 2,818 al,MB 2.000 1M 1.1)18 M..t'~ 
TOUiIO.parll"'"1 III I,H2~ 112 1.100 !.~07 MI3 4r.1 0 on 13.891 
'foUiIO", .. lm.nl' I~' ~.7n~ \.IS 1,303 1,.0,10 14,1~? Ir" ~", ,:11 ~1I aJ,~3G 

·\\· .. ~1\ ","ltllnM potlUd In 1077 ''''1iI1I M"nd.y.JIfJ'u"y 3 and ~nd.d .',,,l.y. O.",mt.., 30, 

\ No; I"no.' (111\1'" .. ,II. 1M rut So'.". l'.unly. 

-------------------- ,------'.--~- ---------, 
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1),I,wit. 
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~'"tlUon 
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Muo" .. 
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H.",," 
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'rable 31 
'rUE SUPREME COURT - CIVIL TERMS 

Actions Disposcd of by Type 
and by County I District alid Judicial Departmcnt 

Jan. 8, 1977 through Dec. 80, 1977* 
-;;;;;:~:::;.=-~"-

'ru.t 
~'cJ',~;t To 

~\ulu, M.I \lIlli" " \~(t\C't t+">mtrm' 
ll.",l lJlll V,h,d. Ilrlu::tiCil ro'l t,I tutlUI I'\:ttliln 
-IIY~= , -1-11 10 .. 

~JT '. ,100 IU 
IV 11 H. 1) I\) 1 \} U 

U 10K a 
l ~ 0 

I I I.OijH OJ »Ul 
III 0 IIIl " IU~ 
IV M ,,~ I IU 11 10 0 
IV 'I' no 0 In 1 0 0 
IV K 'I'D U 20 1 0 0 
III 0 111 U 63 K 0 0 
1\1 II ,.!u a \I I II II 
III ., 40 » IH 1 0 0 
III 3 ~~ 0 16 2 al \} 
III G II 0 7 3 n 0 
III Q n7 0 16 0 l~ 0 
II 0 D2tJ IU 130 1 lOG 3 

III II I,IRO ~3 331 0 I} n 
III ~ 2(\ () In { I \ 
III .. 23 " ~ R \} 0 
III 4 113 I 711 I 3 0 
III 1\ ~, \I I 3 2 0 
III 3 , 34 3 III I 0 0 
III '. ~3 a 31 8 3 0 
IV n al 3 ,10 J 30 0 
II ~ ~.~Ol ~(l~ I,dtl ~ IQl 1(\ 

III n 9 0 U • 3 \} 

I 0 I 
~ I \} 

IV ~3 0 IU 
III G 30 2 20 

1) n ~3 
a 

I 
0 U 

a 48 21 
U ?3M t~ 
a 0 G 
9 7 0 

IV ? 130 ~, MQ 
III 1<' 61 I 33 
II 10 M111 114 1,094 , 

I ~ I.'~D 112 1.105 
IV UII " 10d 

IIV ~33 0 UK 

....-, --
A\I 

-~-173 
3 

03 
,II 
In 
U3 
~" 31 
It 

20 
0 

" 13 
Gl 

Ir.o , 
0 
n 

11 
III 
30 
a1 

Ina t 
n 
3 

31 
I~l 
20 

4U3 
335 I 
3·' 
0·' 



Onond.«q IV n 008 In 3M 
Onlarlo IV 1 3h 0 10 
O'.n~' II 0 310 IG 103 
0,1"". IV 8 11 I " Olwr~o IY n 113 3 31 
011<"" III G on I a'i 
l'Ulnnnl II 0 0,1 U 30 
Qu .. n. II II n.oI1u 1M 1.20l 
Itrn ... I", III 3 UOI n ao 
n"hnwn" II 2 310 11 lUI 
UutklAtll1 II 0 noD Ul aQ1 
81 IAW,.nCO III ,I no a G 
S.f6!llU' III ,I 105 4 101 
8el"nO(I •• , ' 111 4 ,135 7 IDl 
B,hohA,l. 111 3 IG I 0 
8<1,uylo', III 0 13 0 G 
II<n.ca l IV 7 
BItuh." IV 1 31 a ~I 
Suffolk II 10 1.310 ,15 ~IO 
8ulh"" III 3 110 3 11 
T, •• ~ IIJ 0 24 n In 
Tonlllkl". III Q ~7 ~ 18 
lIl"., III 3 10·1 0 140 
W.,'''II lit ,I 35 0 U 
W .. h'''Klml III ~ ~8 a H 
Way". IY , H I 20 
Wc.lch.At;r II n 810 07 ,103 
WyornUl~ IY 8 17 U n 
VAl" IV 7 13 I a -.." =t_H. - tt,.~, 2,20n~-TOI.IOOlI,lel I ~(H 
ToI,1 1l,.lnd 2 UMO avo 1.73a 
TOI.IIlI,!'ld . 3 110311 40 GIG 
TOI.IIlIIIII(1 4 080 ~I) 40,1 
1'ol.IOlllflCI 6 I.OM 33 GOK 
ToI.1 01"'1<1 6 400 21 ~85 
TIlI.1 O~trJrll 1 032 31 ~KI 
ToloIOI.IIICI l! 1.021 11 no? 
Tol.IIlIII,..1 U 1,187 111 1.013 
'tolal DiIlIl<I 10 3.018 mu l.u3~ 
ToloIOIII,I,1 II U,~1Q 1M 1.20~ 

TolOl O'pit".fnl I 3,H7 aUl 2,2Ua 
Tolllll'p.1,tm.nl II IMa1 100 n,481 
Tol41 IHI".I",'rtI III 2.GII un 1.2(11) 
'1'0\.1 h!po,lm.nl l 

" IV 3M3 135 IliMO 

~::: ~~~,X~'~igr 8.100 UOl M3U 
11,810 nOI D.3Da 

!~~ York Nltl@ _ ...... - ZO,3~8 '.!l0~, __ . ,!.'!~~~L" 
'Wtf~ly /fpu.llng pt,lod I~ ID71 btg4n Mund.y, J,nuII, n n,I,.d .. 1 Friday. PtC,mb .. 3U 
I Nu annu.I r.,U,t. nollobl. f'" 8'M~. CO"n" 

~oa 1.060 ,II 3 03 3.MIO 
~3 M,' 0 I 3tt ,m? 

1-13 037 naa I riO a.oao 
13 16 0 0 0 116 

100 30' 0 0 411 r.u~ 
,10 214 I 0 \0 3~O 
U 202 U 0 30 ans 

JHa nsol non 10 Ino IO,~!n ,'. 00 ,II 0 10 ,Iga 
,13 O~~ 10 I 2~ 1.401 

180 1nt 38~ U 11 I,OJ,I 
37 ·112 0 0 10 6113 
18 r,U·l 4 0 I~ uat 

IUO 888 n~ 0 30 '.?-In 
10 3D 0 0 II n~ 
I~ ~n 0 u 3 ij, 

:m ~n7 0 0 0 r,03 
3'1~ ~,tQU r!J'l 143 335 M:m 
~7 a1U 05 0 H 601 
15 OK 0 0 ~11 IGO 
01 30~ I U IJ 007 

103 05n 16 I 3,) I,IO~ 
'IU 310 a 0 ~" <ItO 
u no 0 0 10 1M 

n 300 0 0 II 402 
801 2.007 L18~ 4 UI3 a,nll 
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u ~~., ~- ~,---~= -;oo"~ III 
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·15a 3,OUO '4 I 939 ~,33U 
Ull 3.010 DO 3 nOI 1.020 
300 ~.137 36 0 '" M~7 
GOS 4.GnU 1 20 100 MU 
DO~ n.',I" lU II un tuna 

1.270 n,314 M~O 10 ·130 la,on 
1.0l8 1,101 U7n 110 1nn In,O?6 

282 6.101 206 10 Ino ~ 2.128 0,0-10 930 11 ""39ii IU,30~ 
~,50a UM10 2.1D~ 21a IM~ M.1Hl 
1,307 8,011 81G U 110 tn.·ISO 
n,Ut·1 IUNO IOU 40 1014 U3.141 

"!1ilJ3 nl,"~1 1.·106 ~D 73~ 'II,UJ" 
a,OID 33.65U 3,~~U nl~ 2.111 C5.14a 

,}!.:~~!,~ ~i!..!~_" 4,U)~ ~al 3 t HU IUU;IO'/ 
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'ruble 32 
THE SUPREME COURT-CIVIL 'rERMS 
Actions Disposed of by Stuge and Nature 

and by County I District, Jud.icial Department, and Region 
Jan. 8, 1977 through Dec. 80, 1977* 
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Table 33 
THE SUPREME COURT·CIVlL TERMS 

Actions Received, Disposed and Change in Pending and Projected Average Age 
by County, District, Judicial Department and Region 

.- - '.,.-..- "'!O-'~~<.""~-.'~""'~."'"~"'_~._" ~"'."'_=-<""""""."""" 
'--...... -'-~-~ ..... ~ -. - ... 

Ilt.lnnlng 
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t:Ounay Nun 
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Table 34 
THE COUNTY COURTS - CIVIL TERMS 

Actions Received by Type 
and by County; District and JUdicinl Department 

Jan. 3, 1977 through Dec. 30, 1971* 
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THE COUNTY COURTS - CIVIL TERMS 

Actions Disposed of by Type 
and by County. District and Judicial Department 

Jan, 8, 1977 through Dec, 80, 1977* 
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llul/alk ..• , ... ,.... .., \I 10 30 20 45 . . 104 
SullivAn., ......... III 3 0 .. 3 I~ti 23 
Tlog........ ...... 111 II ...•. •• 2 " I 3 
Tompkln, .... .. 111 G 3 "3 G .". 12 
Oldol... '" 111 3 ...... 2 ...... .. '" 2 
Wart.n • , . . . • . .,. • . III .1 2 , . 20. . . . . 7 20 
WlIlhlnKt~n ,.. ... ..•... III 4 I. . . .1 6 . . . . 10 
WayhO , • .••. ........ IV 7 3. . . . . ~ 18 Ii 9~~ 
W •• tchUltr .. , . . . II (J 4flU -I lUG 200 10 Q 

~:t~~~n.g .. : .. : : . : .. : : . . .. _I-;.;l~:...' _+-~~-+,;,;,,,,,~~-+,,,:,,,,",--+~_r:.+ __ ..:.~:....j."';"";';"-I-_.':"';"" -I-_~:-+..2?_ 
Tot.1 Oldrlcl . . . • . .. . 3 68 .•. , \10 lOS I ~:! 2M) 
ToW District ... , ·1 141 4 80 213 ., 0& GI? 
TOlal OIIl,lel. ... . . G 16 G 62 .. , 12 94 
Tolal Dlalli.1 ....• '" .•. " G 1·1 14 M . . • 10 111 
TolaIDlllllel'. .. .. . 7 h IS 05 21 I-IJ 
Tnhl DI.lrlcl . . . . .• ,. . . 8 6 ~ 04 . • 18 82 
TolilOI.ltICl . . . . . . . . . . 0 1.214 tl 410 uoo 1 311 2M8 

_.Jb~t.~I~D~I'~h~iC:!I __ ~~~~ __ =J~~-+~I;Q~ __ ~I~O~4-F~ __ -+~~O~14=-=~4~5.~"~==~,~~~ __ .-+~ 
Totllo.palt""'nt II 1,3trl G 636 941'> I 32 2,113& 
10141 Doparlmtnt . . . .• III 213 -I 123 4~~ I.. 103 868 
l\llAllJoparlnlonl' . IV 32 . . 25 211 &I nil! 
~~C"'''';~±=~~~=d~.~I=.G~G=3~~~IO~~6~8~~~=_~~~~~~~~O~~~~I~.=.~t~~1~86id~4~.O~2~~ 
N01'F.: 'thore Ii. no Cnunly Courll hI New YII,k Cily • 
• Wukl), repo,tlng pe,iud In 1077 bogan Monday. Januory 3 antl endtd I'riday. O'('nI~r 30. 
I No .nn~ll figur •• avanabl@ tot Son ••• Counly. 
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Table 36 
II'HE COUN'ry COURTS-CIVIL TERMS 
Actions Disposed of by Stage and Nature 

and by County, Disttict, and Judicial Depnrtment 
Jan. 8, 1977 through Dec. 80, 1977* 
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'I'able 37 
THE COUNTY COURTS-CIVIL TERMS 

Actions R.eceived. Disposed and Change in Pending and Projected Avexage Ag~~ 
by County t District and Judicial Department 

Jan. 3,1977 through Dcc. 30, 1977* 
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'rublc 3S 
'rHE CIVIL COURT OF THE CITY OF NEW YORK 

Actions and Special Proceedings Received I 
by Type and by County 

Jan. 1, 1977 through Dec. 81, 1977 
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Tnbl{\39 
rHm CIVIL COURT OF THE CITY OF NEW YORK 

Actions and Special Froceedings Disposed 
by Type and by County 

Jan. 1, 1977 through Dec. 811 1977 
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Table 40 
'rHE CIVIL COURT OF THE CITY OF NEW YORK 

Actions and Special Proceedings Disposed of 
by Stage and Nature and by County 
Jan. 1, 1977 through Dec. 31, 1977 
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Table 41 
THE CIVIL COURT OF THE CITY OF NEW YORK 

Actions and Special Proceedings Received, Disposed and Change in Pending 
and Projected Average Age by Part and by County 

Jan.1,1977throughDec. 31, 1977 
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Qu •• n •. ,.. .. 3,367 12 3,370 16,182 27·1 16,400 1-1,4"0 2&1 1-1.7·10 MOO., .;.091 +1.723 -1 +t,1lfl 'Ra ~'II.·I .,,1.1, 

I'fn­
)ltlt·tI 
Av~, 
"~I' 

fm,., , 

:lU 
:1.11 
'1,1 
.!.i,", 

~ 7,~21 8,1 1,605 26,366 482 26.&4& 27,GH7 371 2&.O~H Y '0" 0,'>61 19\ I 6.7.'i6 -961/ +111 ~ij 10 .' 12.ij • 1 :I~ I '" • 

!\Ich",ond . .., 640 2 G~8 1,17f> 12 1.lb7 1.370 12 1.3~2 ,. ,.. HI 2. 1.;3 ~IU, 0 -·19~. -3'1,2 II .. :)1) I I.K 

~T~O~l.~I~N~.",~y~br~k~~~t~y~~1~8~,I~~~b~_3~1_1~18~"i.15~9~66~,~87~1~~I,~r,~'IH~6f8,~.12~~~G~7~,2~'13~~I.~,3~2~3~6~8~,;~6~t+-_'~3.GI~~ __ ~+~3~G~I~I~&,~I~~'~ __ ~5~36~~t8.070 -;.~'~2~2,~~ __ '2~2~1I+-~~'~/+-'~7~2~,l4-~'~I~.~~ __ :~1.~2 
Dran. Arbllr.llon . 29·1 '. 20·' 1.4-18 1.-14& 1Mb l.ij2k ••• , 214 2n~- -HII ~·27.2 -na 2.11 

'HOI In~ludln« Compuhury Arb\\ullon. 
t.rotal or n!w letiuns and tptclill proce,dintl plui r~sturatlohl plus trln.rClr! (tom other cuun" phu Indior Jninullranstera wit]'ln court 
Ott.. endin; p.ndinK .. \10M at Ih. (;,,1\ A~\\On "m. "''''I,luu "I 7 ,~bG lury .nd IO,G~' non'jury .tho >.dlnK ,",ndln~ 'cllon, and .p •• lll p,o.'.llin", of Ih. 1I0u,InK Pori ",.,.·ton non·jUIY.) 



County 

Jury 

Bronx. ; , ... , . t .... ·2 
I{ings , f ............. 60 
New York •••.••.• 254 
Queens ........... 14 
R\! "lmorl d .•..•••• 1 

'rotal New York City 327 

Table 42 
THE CIVIL COUR'r OF THE CiTY OF NEW YORK 

Summary Proceedings Received 1 

by Type 
Jan. 1, 1977 through Dec. 311 1 ~)77 

.... -
Housing Part Non-Housing Part 

Non.Jul'Y Total Jury Non.Jury Total 

21,362 21,360 ... 491 491 
19,910 19,970 11 796 807 
18,223 18,477 110 3,55~ 3,665 

8,138 8,152 3 4!S1 424 
754 755 ... 3'" 37 

G8,387 68,714 124 5,300 5,424 

-
Orand Total 

Jury Non.Jury Total 

·2 21,853 21,851 
71 20,706 20,777 

364 21,718 22,142 
17 8,559 8,576 

1 791 792 

451 73,687 74 j 138 

1 Total of new summary proceedings plus restorations plus and/or minus transfers within <lourt. There were additional 351,058 
petitions flied in which no answer Willi filed •. Of these about 38 percer.t resulted in thu clE'rk entering default judgntents for which 
Warrants were issued. 

-;, 



-
County 

Bronx ... , ...... , ..... 
Kingp. ...• I .t ••••• 

New York ••.••••• 
Queens t ........ I ... 

Richmond .••.••.• -Total New York City 

'rable 43 
THE CIVIL COURT OF 'rHE CITY OF NEW YORK 

Summary Proceedings Disposed by Type 
Jan. 1, 1977 through Dec. 31, 1977 

Housing Part Non-Housing Part 

Jury Non-Jury 'rotnl Jury Non-Jury 'l'otal Jury 

2 21,087 21,089 ... 509 509 2 
107 20,240 20,3'!7 10 823 833 117 

38 18,007 18,045 96 2,819 2,915 13·1 
11 8,137 8,148 1 430 431 12 

1 755 756 ... 35 35 1 

159 68,226 68,385 107 4,616 ,1,728 266 

Grand Total 

Non-Jury 'rotnl 

21,596 21,598 
21,063 21,180 
20,826 20,960 
8,567 8,579 

790 791 

72,842 73,108 
---



-

Settled, 
Discon' 
lInucd 
O~ Dis-

County missed 
Bronx ..... ~ ............ 13,n9 
lthH(.tS ~ .... "., ........ t .. " 11,291 
Now york, ••••••••• 15,049 
Queens, , • f • , •• t • t t II 5,070 
Richmond •• , ••••••• 322 

Total New York City •• 45,461 

Table 44 
THE CIVIL COUnT OF THE CITY OF NEW YORK 

Summary Proceedings Disposed of 
By Stage and Nature and by County 
Jan. 1, 1977 through Dec. 31, 1977 

-~r 

Deforo Trlnl DUring Trlnl AHer'l'rlnl 

Mnrked Settled Ollci· 
DeCnult· Inquest orr UcCcrrcd or slon Verd!l!l 

No by Cnlen· to Disco"' Dis· ot ot 
lnquesl Court tlnr ReforM tlnucd missed Cour~ Jury 

5,:146 181 69 ... . ". 9 8 ~,365 ... 
5,.t19 426 17 , .... ~ . 1,014 214 2,723 10 
4,009 663 105 2 66 50 926 20 
1,,135 447 G •• t., .. 1,358 6 265 1 

81 37 5 .. ,., . 2 ... 344 '" 

16,310 . 1,144 - 202 2 2,449 278 6,613 31 . 

tnterlm 
Dlsposl· 

tlons . 
DIsagree· Adjust· 

mont ments 
or by 

Mlstrl,,! Court 'rowl 

1 . ~ . .. . , 21,598 
4 ... , .. 21.180 

:12 ... ,., 20,960 
1 ,.1011-"\- 8,679 . .. ,. If" 791 -

28 I" f •• 73,:!E!.. 



--== 

Counly 
Bron.' ............ 
Itln ................ 
N ... Volk .......... 
Qu .. n .............. 
lU<hmond .. < ....... 
ToW Nf" YOlk ClI)/. •• 

Table 45 
THE CIVIL COURT OF THE CITY OF NEW Y01'tK 

Summary Proceedings Received, Disposed and Change in Pending 
by Calendar and by County 

Jan. 1, 1977 through Dec, 81, 1977 

n.llnnln. r.ndln, n.<olvo<ll Dljpu .. d Adlu,lmtflll bY CoU,1 tnd,na Plndln.' NUfl\ht, 
Non~ Non t Non· Non· Non· Nnn· 

~ury Jury 'I'olal ~ury Jury 'I'olal Jury Jury 'I'olal Jury Jury 'I'olal ,JUlY Jurv '1'0111 Jury Ju,)< 
8 2,100 2,111 -2 21,863 21,861 2 21,690 21,&08 ... , .. .., • 2,3GO 2.370 -4 +267 

110 911 1,030 11 20,706 20,111 111 21,003 21,180 ... ... ... 73 GBI 027 -40 -367 
134 741 878 304 21,718 22,H2 131 20.828 20,060 ... ... . .. 3M 1,80) 2,057 +230 +952 

I 73 74 11 8,650 8,&76 12 8,667 8,619 ... ... . .. 6 6& 11 .6 ~8 ... 34 34 1 791 792 I 190 791 ... .. . ... <. 3& 3& . . +1 
262 3,868 4,130 461 73.687 74,138 2GB n,842 13.108 ... ... . .. .47 4,113 6,160 +185 +U}! 

Ch'"NOln ""ndlna 
'ttctnt-

Non· 
'1'0101 JUlY lUll' '1'0101 

+263 -00.0 +11'1.2 +1::'0 
~403 -38.7 -30.2 -~9,1 

.,,18~ +171.0 -Ue.6 +136.1 
-3 .600.0 -11.0 -u 
+I . ..... +:1.0 +2,9 

+1,030 +70.0 +21.4 +21.0 

''I'olalo' nf .. ,./n.,ary procttdIJj •• pl •• ,,,lOraUo.I pl., ",d/ol mlnua IlIn.r ... within .oust. Th., .. w ... In oddlUon,1 061,058 ptlilion. ti\ld In which no an."f, wa. tiled< Otlh ... ahoul 08 pt, .. nl'flulltd In th, 
I "I.,k enltllna .ttl •• lt ludlml.1> ror .. Meh ....... 1> ..... I .... d. 

Nollncludl". C~mpu'-Y Arblll,I"' •• 
'Tho .ndln, pondlll.luIV pro .. fdlh,. et)n.laled or ~98 lIou,lnl rarland 49 Non·llou.lnlilht Indlne pondln. lIon'Jury lummary plOl!ttdln,a ... /. 3,6621100.lnl r"land 1,051 Non lIo •• ln, 



. 

94 

Table 46 
THE CIVIL COURT OF THE CITY OF NEW YORK 

SPECIAL TERM PART I 
Dispositions of Contested Motions by Natu).'e nnd by Type 

Jatt. 1, 1977 through Dec. 31, 1977 

~ 

With· 
drawn 

or 
'{'otal Mlltlced 

on Ad· ocr 
Type or Motion Cllhmdnr lourned Calendar Grtlnted Denied 

1. Summllry judgement •••• 6,096 2,161 570 2,374 991 
2 Judgement ollllioadings , • 1,2<13 367 103 532 241 
3, Bdl1g In fidditlol1nl 

pnrth~"", ........ ., , ••• , (l10 209 88 228 90 
4. Examination bofore trial. , 5,438 1,805 352 2,478 803 
5. BlIls of particulars •• , •.• 12,706 3,503 1,495 6,767 9<11 
0, Security for costs ••.••• 2M 87 41 104 32 
7. Dismiss fol.' luck cf 

prosecution ••••••••• 2,857 1.125 265 1,126 341 
8. Prel'erellco ••• , ••••••• 27 7 4 3 13 
9. Change or wmue ••••••• 469 226 47 133 63 

10. Interplentiul'. , •••••••• 108 29 19 41 19 
11. Discontinue ••••••.••• 238 69 39 1013 22 
12. Stay .. __ It ... " " * .. ... it II. to 343 77 46 12.7 93 
13. Consolldato •••••••••• 1,711 433 107 942 229 
14. Rti-argue •• , •••••. , •• 494 126 53 244 71 
15. Restore •••••• , ••.•.• 5,1Sf& 1,417 170 2,866 729 
16. Open derault ••••••••• 3.4B2 997 287 1,975 2'13 
17. Vacnte notice of (lxllml· 

nation before trial •.••• 572 116 76 273 107 
18. Vllcate subpoena or 

order In elltorcemetit 
proceedings ••••••••• 66 22 16 21 8 

19. Appoint. receiver ••••••• 69 26 6 22 16 
20. Direct pUYl1'lcnts out; 

of income ....... , ..... 1$7 32 44 SO 31 
21. Direct garnishee to 

turn over funds .•.•••• 470 105 57 239 69 
22. Miscellaneous ••••••••• 11)566 4,468 914 4,689 1,495 

Total New York City •••. 64,198 17,407 4,748 25,367 6,676 



Table 47 
1'HE CIVIL COURT OF THE CnY OF NEW YORl{ 

SPECIAL TERM P AWf II 
Ex Parte Orders by County and by Type 

Jail. 1, 1977 through Dec. 81, 1977 

'I'yoo ot Orrll1lt 
1. Orders to show tt\'l$!l sll/ned •••••••••• 
2. Action for recovery of n chnttol •••••••• 
3. Orders for leuvQ to eomprollllso •••• , •.• 
4. Enforcement proceedings •••••••••.•• 
&. Bonds and undertakings.. • ••.•••.••• 
6. ConllHilpt motions •••••••••••••.•••• 
7. HenrhlllS on suUicfcney or servlco ••••.• 
8. Change of nnme ••••••••••.••••••••• 
9. Orders of nttllchll\c!Ilt Issued •••••••••• 

10. Wnrrants of selzurolssued ••.••••.•••• 
11. Orders of arrest Issued •••••••.•••••.• 

Dronx 
:1,427 

10,820 
1,,,25 

795 
135 
239 
227 
160 

29 
1<18 

KIngs 
3,799 

13,508 
1,<112 

384 
12,929 

198 
2·18 
330 

3 

N~w York 
8,220 

18,016 
616 

2,072 
7n 
518 
H2 
395 
680 
789 

1 

QUCCI\8 

2,716 
III 

1,248 
559 

388 
,16 

234 
32 
88 

Rlchmoll(\ 
463 

·1 
213 
181 

29 
9 

Ill. 
26 

3 
," 

_1_2_.~n~ec~C~lv~ar_s~np_p_o~ln~tc~d_.~.~.~ •• _._.~ •• ~·_·~·~··~·_·_· __ 1_~·~·~·~ __ +-__ ~~G ____ ~~~.~ •• ~ __ ~~ __ ~ •• _. ____ +-___ '~"8~1 ~f' 13. MlsccUuncous orders.... . •••••••• ••• 7,652 10,675 33,595 3.874 
Total Ex Partl! Orders •.•••••••.••••• 23,962 43,492 66,(186 9,566 1,425 

" 

Total 
N.V.C. 
17,625 
42,434 

4,814 
,1.291 

13,8115 
1,352 

Mil 
1,145 

747 
1,025 

1 
6 

113,2110 

14.'.&31 

1\ 
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Table 48 
THE DISTRlCT COURTS AND THE COURTS IN CITIES 

OUfj,'SIDE THE CITY OF NEW YORK 
CIVIL TERMS 

Actions and Summary Plto(leedings Received nnd Disposed 
b!tl' District and JUdicial Department 
Jan. 1, 1977 through Dec. 31, 1977 

--" ,---
District 

and 
Received t Department Disposed -Dlstrhlt 3 •• t •••••••••• 8,256 8,274 

District 4Xll •••••• t" ••••• 2,828 2,805 
District 5)t. •• , t • i ••••••• 6,918 6,111 
District aXB • t ••• It. , ••• , 4,784 4,508 
District 7x . .. .. . ...... 6,497 5,£133 
District Sxa ... ... t • t t ••• 14,480 15,176 
District gX .••••.••• I ••• 13,915 19,421 
District 10 t ••••• , , , •• , , 55,683 54.894 
Dlipartmcut IIx 

l> •••• , •• t ••• I 69,598 68,315 
Department III"a ....... ...... 15,868 15,587 
Department IVxB ............ I 27;895 28,020 

Total outside uf NYCxn 113,361 111,922 -
tTotal of new actions, summary pror.eedlngs, restoration, and transfers 

from other court. 
XData incomplete from Glen Falls in thE! Fourth District, Watertown in 

the Fifth District, Cortland and Elmira In the Sixth District, Auburn 
and Corning In the Sevenlh District, Salamanca in the Eighth District, 
and Yonkers both City and Justice Courts In the Ninth District. 

aNo reporting received from Saratoga Sptings in the Fourth Dist.rict, 
Oneida J. P. ill tht; Sixth district and Oleans in the Eighth District. 
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Table 49 
'rHE DIS'fRICT COURTS 

AND THE COURTS IN Cl'flES OUTSIDE 
THE CITY OF NEW YORK-CIVIL PROCEEDINGS 

Intake and Dispositions 
Jan. 1, 1977 through Dec, 81, 1977 
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Table 50 
THE SURROGATES' (..IQURTS 

Proceedings by Typo nnd by County, District nnd Judicinl Depnrtment 
Jan',~I_~97~,~1tr~UIl1t Dec. 81, 1977. 
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Table 53 
FAMILY COURT 

rrhe Age of Children in Child Protective Proceedings Involving Child Abuse (Boys Only) 
Child's Age When Petition Filed (Last Birthday) 

Jan. 1,1977 throMh Dec. 31. 1977 

nl!~lol1 
County 

'r~141 N~w ),,,,k Stnte '" 

16 
Under Or Nol 

'roUt! j 1 2 3 4 6 6 7 8 9 10 11 12 13 1·\ 15 Ovor Known 

soU 46 3& 36 M 22 25 28 UI 11 22 22 21'> 13 1 \\ 11 7 7 14 

Tblru N~w 'lu,' CIIY .•••••• , • •• • • •• • 253 29 21 114 26 tl 14 ill It 10 15 13 16 9 6 !I I) 12 

New 'lark , .. " .................. . 
Klnaa ...................... ' .... . 
Quoona ••.•••.••• , ••.•.••••.•••••• 
Bronx ................ " ........ . 
IUthmond ....................... . 

64 
85 
25 
'14 
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7 to 12 '1 2 4 4 2 
13 6 5 '1 4 2 7 3 2 
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'1 4 5 10 2 S 6 • 4 
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G 4 '1 
'2 1 
3 II 3 
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1 1 '2 
G 3 1 2 
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2 4 2 
.. 1 1 

'rul4l Ur.lllt............. ......... 142 17 14 12 8 11 11 10 8 7 7 9 G 4 6 2 2 

Albany .......................... . 
AlIogunY ••••••••••••••..••..•••• 
Broome . I •••••••••••• , •••• 

C.tl4rau~u ...................... .. 
Cayuga .......................... . 
ChautauqUa ............ , ......... . 
Clmnung ....................... .. 
Chenango ....................... . 
Clinton ....................... . 
C<)lumbl4 ........................ . 
Cortland ....................... .. 
DtlAwnru ........................ . 
Dutch.ss ........................ . 
Erl", • ~ ~ •• ~ ...... t., • ..... f •••••• t • 

E ............................... . 
Fnnklln ......................... . 
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Oene,c:e ~ •••• , • If. I • • • •• • •••••••• 

Oreene •••••••••• , • J ••••• , I I , • I • t • 

Hamillon *. I I , 1 • , ••••••• I •• , I •••• , 

Herkimer I ••••• t • t I I ••••• , •••• I ••• 

Jerrcrson I • , • •• •• ~ •• I ••• I ••••••• , 

I.,cwl ••• ttl' I I. t to"'"'" "'1 •• 1.,. 

Livingston •• l •• , ttl. I I • , ••• It' •• , I 

MadIson ......... " ....... , .... , , " 
~fol\~QO , •• I •••• I l I ••• I • 0 I •••••••• 

h-tontgomery " •• I I ••• I •••••• I l •••• 

Nassau • , •••••• , ••••• I ••• , • I • t • I •• 

Niagara., ••••• "f ..... It ,t •••••••• 
OneIda ••• * •••• t •• t • I •••••• , • t fl. , 

Onondaga ••• I I •• f • I • I l •••••• , ... , f 

Onlnrlo •• I • It ••• t •••••• , •• , •• I , •• 

Oranga ••••••••• I I I I •••• I , 0 •••• t •• 

Orleans •• It 0" t •••••••• """ to t t t 

Oswego ot tt. 01 ••••• o.t, ".It ••••• 

Ol&l!go '''' t •••• t. t. , .... o •••• ,.o.t I 

)'ulnum t. '" .......... 0 t •• I. 1 •••• 0. 

ReMalner ,." '- •••• I I •••••• I I I •• 0 • ~ 
Rocklnnd , .. , , , , • " ... , , •• , .. , • " , 
St. Lawrence " t •• I , , t I •••• , • ttl. 0 .. 

Slllatoga," I ••• ' I" It'" t •• t •••••• , 

Schenectndy •••• ,. '- , ~ • I ........ I- • I • 0 , 

Schoharl. , , " , ,. ,.,', .... ,""',. 
SchUYler , .. "', .. ,', ..... , .. ,,.,. 
Senecn ., •••••••••••••• 1 •••••••• ,. 

Steuben • , " " , , " .. " , , " , ,. , .. , 
Suftolk "", ... ,,',.,"",., .. , .. 
SuDlvan .... ' .... " " , ... , "" .. , 
Tlolla .... , .... ,,, .. ,, .. ,"', .... , 
Tompklnl 'I ••••••• I- ••••••• t , • I ••• 

Ulster, ••••••• ",. ~ •• , ••••• ,. I •••• I-

\Varrcn • I •••••• I , • , ...... t ••• " , •• I • 

Wo'!,lngton I I • I ...... " .... I I • I- • I ••• , • 
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We.lch •• tet .. " .. " ..... "",, .... 
WyomJng , •• t, t •••••• I , I I • It ... I. , " 
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Table 54 
F AN.tIL Y COURT 

The Age of Children in ChUd Protective Proceedings Involving Child Abuse (Girls Only) 
Child's Age When Petition Filed (Last Birthday) 

Jan. I, 1977 through Dec. 31, 1977 

IG 
1I.~lon Und~r Or 1'10\ 

Counly Total I I 2 3 4 5 6 7 8 U In II II! 13 I.' 16 Over Kn<',wn 
Tolul New York SI.\le .. 0 0.0 .. " .. .. 525 63 2~ 112 32 28 30 21 1 q 22 28 29 27 28 31 37 46 17 17 

'ro\nl New York Cil)' •.... 0 •••••• 0 •• 234 25 18 17 16 12 15 9 12 

New york •... 0................ .. 73 11 8 8 3 5 G 3 2 
Klngo •• 00 ••••••••••••••• 0...... 69 2 4 2 4 3 ., 2 4 
Q.jrt'n .................... 0... 18 1 1 2 1 2 1 
Pronx •... • ..•.....•.. 0 , •••• , • , 68 12 5 G 7 2 5 1 5 
IIfthmond .... •.. . . . . . . G 1 00 1 .. 
Toilli Up.llIlu .. 291 28 10 15 16 16 15 12 

.. .. .. .. .. .. .. Albuny •••...•..•... ,. 0··.0..... 7 
Allollany ... 0 •••••••••• , •• 0 •• 0 • 2 
Droome 0 •• , •• ..' ••• ,...... 10 I .. 2 
CulllJrhUQUK •. . • .• •. .. •. .."" 7 1 1 1 
Cayugo •.••...•• 0 •••• ••• ••• 4 2 1 I 
t:hnuUl\lqUn •••. 0 •••••••• 0.. • 2 
Chemung .•.••• 0 •• ••••••••• • 2 I .. 
Ch.nnn~o •...•..•.•. " 2 I .. 
Clinlon .. •...•.•.. .. 2 . , .. .. 
Columbl......... 2 .... .. .. 
Corllilnd ......•.. .. .. .. . . 
Del.w.r. . . ... 
Dulch ........ 0.. ••. 11 2 1 .. 2 2 
Eric ..•... '" 34 6 3 .. 1 G 2 1 2 
E ... ~ ....... 
~'r.nkl'" . • . . . . , . . 1 .. .. .. .. . . 
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12 12 9 8 11 
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Ollnel&Ot! ~ ~ ...... ~ ........... ~ • ~ .... " .... " •• " " " .. " & ~ 
Ot~et'lO I I • I I •••• I t I ••• I ••••••••• ~ .'"11 
lIamllton ........................ I"""· 
JI.,klmcr ........................ 2 2 
Jort.,m" .................... , ... 7 1 .. a 
l.o!wl ..................... ""0' 1 .. ~ .. I"" 
Livingston ....................... 6 1 1 1 
M .. lt'lm ••.•.•••.•••..••..••••• ,. 
Monroe • I ••• ~ .......... I ......... I • , 12 
MtllltgolUo')I .. , .................. 1 
N"unu • ' .......................... 10 
NI41/.,. .' ...... " ................ 'i Oneld ........................... f) ~ 2 
Ononrlal/n ••••••••• * ••••• , ••••••• 27 ~ 3 :) 3 2 4 2 2 2 
Ontl\l'lo ...... ' ................. ,. 1 
O'onge ............ , ............. 20 ,2 3 2 2 
O"~lInI> ................... , ..... 
O.weKII ........................ , 
Ot"'K{ ........... , .............. 
!'utnom ........... , ............. 
lIen"""r ... .............. , ........ 1 .. }-I 
lIockl.nd •.•• , ................... 6 I 0 
SI. L.wron~o .' • , , ••••.••..•. " ' ••• 2 2 .. CO 
SltrlltOglli ..... " • , ~ • , .. ~ , • " ~ ~ ~ , .... ' .... 3 . i 1 1 
S~hcnoct.d y ..................... ,2 
Schohotle ........... ......... .. 
Schuyler .................... , ... 
St'nl!CJl ~ ............... , •••••••••• ,2 
Steuben •.•.•••••••• , ••.•. , ••.••• 2 1 •• p" 1 
Suffolk · .. ~ .. , ........... ' ...... .. 30 2 2 3' 1 I 3 3 
SuUtvan • .... " ' .......... ~ ~ " •••• ~ • J to •• 2 1 
Tlog. . , ~ .. " .. " . ~ .. , . > •••••• ~ ••• 7 2 2 
Tumpkln' .................. , .... 2 \ 
UI.le' ...... ,., .. ' ....... ' ....... 11 .. 2 3 .. 3 2 
W .... n ••••...... ............... 4 I 1 2 
WJ)lIhln~\un .. ' .... . ,., ..... .. 'j 1 Wdyne . 0.0.'.", -.' . ., .. , .. ,' G 2 
W •• tth.~t., HI G 2 2 
\VYC>hlln~ , ••••• , 9 I 
y"tc •.• ' 



'---------------------------------------------------.--~ 

Table 55 
FAMILY COURT 

Reasons for Petitions in Child Protective t'roceedings Involving Child Abuse (Boys Only) 
Jan. 1, 1977 through Dec. 31, 1977 

=--·~~===~~====·-=-~=·~==··r~==·='=·================~~========================== 
f.--
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Tub\ Now York Stat. - .... --.. - .. ,----... ~----
'rulal Now 'I,,," Cily 

N,w York. 
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Brunx. 
III.hhlond 
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Albany 
AlI.g.ny 
Drumnc 
t~"lll1h\U.~' 
Cayuga. 
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Out,h ... ' 
E,I •• ' 
Em,. 
Fr.nklin " 
Fullon '" 
Oencs.cc' , .. 
Orrent' 
lIo",ilion 
lI"k'nI~' 
J.rr ... .," 
Lrw .. , 
LI,'nKoio" 
M.d, •• " 
MO'lfoo " 
MunlKOtllfrY . 
NI\&.\ltu 

NI'~'1d 
O".ld. 
Onu"d.~. 
Onl!ll"o 
O,.n~\\ 
Orll1lu\. 
U.w.~o 
Ull«Uo 
Pulnam 
tt.n ... I •• , 
l\o(kland 
81 La ... etln 
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Schtnrtl.dy 
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Sufrolk 
Sullivan 
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UI.l<r 
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\ 
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====~======='-'~---~~='~~==============~==~~~~===-~'~'~~~~ 
'Ilu. 10 th. ,0\1<I,lInt or Inulllpl. ".'on. t~t ,,"lIl1gni, tho numb" or ''''OM .,,/:HeII III. nu",""/ ot potlti ... ,.,'u,lo<I "11\'11.11', dllpoo •• 1 

.... .... .... 



Tublc 66 
11'AMILY COURT 

Ucusons for Petitions in Child ProtectiVe Proceedings Involving Child Abuse (Girls Only) 
Jan. 1, 1977 til ro ugh Dec. 31,1977 

nO\l.11I11 
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'to 141 N~w York Ililif 
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l"d,"io~d 

"Ib~")' 
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1 :]:" -::::=:~:f .~-_ ... , 

to \l n 3 
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O.I_ware 
Oulch ... , 
Elle , 
t,,@x 
Prdnkhn 
Fullon 
atttielU!f 
UI~.n. 
lI.hllltoll 
lI.rkilllu 
J.rtmon 
I.o!WI' 
LlVlng.lun 
M.dison 
Monroe 
Monlloh,.ty , 
Nowu 
Nil;.'. 
Olleldt 
Onondaga 
Unl4l11i , 
Oldn"" 
OtlUM 
O,IW,D 
(Jlng" 
l'ulllllOI 
Ihn ..... tl~r 
Ito~kbnd 
SI Llw1fne~ 
SmlqgA ' 
Ilch.n~u.d)' 
Schuh.lI. 
/lehu)I., 
8fn«. 
!lIcub." 
Ilultolk 
Sullivan 
'l'log. 
'I'olllpk'lIJ 
ur.lff , 
WAit"" 
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'ruble 57 
FAMILY COURT 

StAn ... 

Child Protective Proceedings Involving Child Abllse (Boys Only) 
Types of Petitioners 

Jan. I, 1977 through Dec. 81, 1977 

O'lhff 
1'I:>:nl'lUN OIUUlNAum, .. ";.,;\_' r=-'-"~-,...--r=--"'"1--''''''-

II.. M.mb." 
i!'On ur Ih, Prlul. 
dr,nt', .pan, I'o.po 110.\11 M~hul 

lit" IIc· Spnu.. doni" fQhOn Au,* ruhhc AulllO liehool 101 Uutlot 
'pon, '.,.>0' or .'omll)' \',)ulI><!lI IlInl roll"" Suclal Public rued IOn IOn IOn 

1\'.I~n denl', denl'. 1'0'""" or IIQIUO ('ou.,lv 1I<IIIIti or 1' •• cII ll@tvIOit& lIullll 1',lval. l'ou,I'. l'ou,1't CQurt'. 
Counly 'ftllAl Pmnl l'hlld Spnu", hold Altornty Alturney Ollie., A!toney Au.nc)' M.ney Mollon) MillIOn) MOllOn) Olhu 

---=~~I--"+---+=·~-+~-;-F=~·.;4'='·"="='m=·F='~-- "'---IF--t--+-~t--~t--.... ,--t-'l\IIal Now YOlk IlIAle , , OU5 4 II (I r,ol5 11 3~ 
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210 2 ~l 
~~' '---~-I-~ 
Now YQr~ 
Kin .. 
QU •• hI 
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~~~""""""""~"*'"'t .... ",--.:-~.::::o;-====1><II.-+--~+""""'~+-~~'=>j-~,t-~==t"=="t"'~= 
Albany .. 
Allt.any 
lItoOltlt I 
l',llAllugus .. 
l'oyu.. l! 
l'hAutlUqU. 
Ol.mung ~ 
(~h'Mn«<l 
(1,"1011 2 
('tllombl. 
CCnlAlid 
O.toWIl. 
l)ulWtU 

I 
3 

01 
M 
2~ 
01 
0 

13~ 

I .. 
II 

• 
I 
3 

I 
30 



Elle . 
r,:. ... ~x 
~'ul1klln .. 
Pulllln .•. 
Uone..,. 
U,t~"~ 
nonll\lon 
lI.rklnltr . 
J<lrmon 
t..wfl .. 
Llvlng,lUn 
~bdl.\u" 
Monro. . 
MQnlRUllItry 
Nlli;\u 
N,og,,. .. 
Onoid4 
Onand.a. 
OnlAllo 
O"ngt 
Oil .. !\! . 
O,WflU 
Ol&tgo . 
1'u111l1ll . 
ItfIlM,luI 
/locklind 
ill t.awrfl1U 
S.rAlURA 
!lch,·n.clAdy 
Sthohill~ 
Belluyl., 
!ltntCI 
Illtub.n. 
llu/(QI~ 
!lulliy,n 
Tio.. •. 
'I'OnlPklht 
l~llu , 
WUIt" 
W .. hlnclun 
W.~n. 
W.lIeh,,'" 
Wyoftlln« •. 
Vil~. 

ID 

I 
3 . 
v 

1 
2 
2 
2 
2 

\3 
2 
3 

I 
2 
3 

a 
12 
n 
2 
3 
4 

I 
G 
I} 

G 

..:-

18 

4 

I 
n 
3 



Ileglon 
ClJunly 

'1'",,,1 N~w YOlk C,Iy 

N.w YOlk 
KlnM" , 
(~" •• n. 
DronK 
nld,lnund 

"01.' Up.IlI,,! 

Allllmy 
AII.guny 
"'<lom~ 
('.lllIrn"R"" 
l'·YURa 
l'hnul"uqua 
(-ttf.!'tuuug: 
Ch.l1AnRo 
"lIntt'lll 
ColurIlb,. 
,'",tiMId 
n.I.",., •. 
DuM,.", , 

~-~ 

~. 
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Table 58 
FAMILY COUItT 

ChUd Protective Proceedings Involving Child Abuse (Girls Only) 
Types of Petitioners 

Jan. 1, 1977 through Dec. 31, 1977 

--r- Pb'11','JON OIIlOINA'ft-:O llY 

Itl>' 
OL'~.r 

Mcmb.,_ 
'PO" ~rlk 
den", >,>on, Co,fIO' 

II., n.· Spt,u •• d.",', ,.IIQII A' .... I'ul,' ~ /lulh" Schoul 
.po" 'llOn' 0' ~'.n"I)' Cou""''' W.hl roll •• SOCI;" I'ubltc lit." (On 
do",', denlf

• ~'o,",., or lI()u~l'" ('ounl)' OI.I,'d or ro"et St.IIVICt111 11 •• 1," )'rly"hl Cnurl·J& 
T"llI' I'., •• , J""I~_ _~I"" ht·l;! AUo~lwy ~ Orl,oo, A"o"ey AK\'m·~· Melley Molldn) 
~:. I-;"'~" 1 H ~ 12 11 4-13 ·1 .J~ 

,,= -~- -=~--
2;11 ;\ :t 12 I 17J ;1 ~() 

'~$ f--. -
~·3 I I , 01 3 
GU I ;II ;)7 
18 ~ 13 .. 

j UK I 1 7 ~Il 
6 " G 

-~ .-=:.~~ ~,.')..-- -291 I Ii 10 :.17:.1 I 2 

7 7 
!l 2 

10 10 
1 7 
'\ 4 
:.l 2 
:t 2 
2 2 
\1 2 
2 

I 
:1 ... 

... . , 
tt II .- .. 

~~--------------------------------- --~------

---

I'" •• t. 
Ho.,II' M.dota' 

lui Pnctor 
(On (On 

('ourl~fII ('ou,,'. 
MOII"n) Motion) Olh., 

~ 

'. 

" 

.- '" 

. " .. ,., . 
., 

" . " 
, " ' .. .. .. ' . 
, • ~ < .. ' 



Eric ai' .. I 32 
E ... x, 
~"iltlkUn 
Fulloll 
Ol'hi!bt:'C! ~ 3 U 
Utt'tltr 
/10 milton 

'2 U~,kll\'" 2 
Jt!rrl!rlWrt 7 7 
i.wi, I 1 
Llvll1g,lon 
M.lIl1l1On 
M9nro~ IU \0 2 
Monit;ol,h1ry 1 I 
N ... ",u jl} 10 
Nlltltar~ 
Onl'ldii 8 
Onll\\<1.$;\ '.!~ ", ~, 

01\(,"'10 I 
Orull~" ~o 20 
Orl."",, 
08Wt'lfd .... 
Obl'~o .... 
PUln"m ' 

...., 
n~nli~\'fiJVT . I 
Ito~kr."d G 
tn. LUWrtH1Ct· 2 2 
8.U'lttOlta. 3 
S~h.n<'.lud}· • ., 2 
St'huhlU'le 
S<"u~l.r " 
gentle(l :! !.l 
St.ubtn '.1 2 
Surrolk 30 3 !!G 
Sulhv." 2 2 
'1·,o~. 1 
Tumpkon. ' :! 3 
l!Iot.r II 10 
W~ttel\ ~ ~ 

W"'hlll~lon 
W,.yn. a 1) 
II't.t.h •• t .. IG IU 
W>ontm~ 9 2 7 
\,.t .. 

~ ~-~~~~--"----



Table 59 
FAMILY COURT 

Temporary Removal of Children in Child Protective 
ProceeGings Involving Child Abuse (Boys Only) 

Jan. 1, 1977 through Dec. 31,1977 

n.,lon 
County 

~N.w York Stat. 

'l'olll Nlw York City •. 

N.wYork. ..................... . 
Klnai ••..• 

Qutfna •.. ~ ....... , .......... ~ ...... .. 
Oronx ............... " ..... .. 
nlchmond ..................... . 

'rolal Up.ht. ................... . 

Albany ....................... .. 
AU.'any....... .. ............ . 
Uroome ~ . " • I" ...... , ...... . 

Call1 .. u,., ........... .. 
C.yu ....................... .. 
ChlutlUqUI ................... . 
Ch,mung ...................... . 
Chenanlo ................... .. 
Clinton ........................ . 
Columbll ..................... . 
Cortland ..................... .. 
0.1.w .. 1 ..................... .. 

Dulthr ... . ~ ................... , ......... . 
llrlt .......................... . 
lloatx ........................ . 

2G3 

64 
8& 
25 
74 
5 

142 

I 
4 
:l ...... 
4 

2 

1 
3 

19 

Temporary 
nemoval 

No 
Tempo. 

rary n.· 
mov.1 

171 

115 

O.ror. 
Petlllon 

65 

18 2 
51 

I) .1 .... 
40 3 
1 

62 60 

•••• tt 

2 
2 

O.tw •• n 
P.tltlon 

and 
m'poal. 

tlon 
20~ 

138 

46 
34 
20 
34 

4 

67 

...... 
7 

o 
1 
2 
5 

2 
1 
1 

Length or nemoYII Oetw.e .. p.tltlon and Olopo.ltlon 

1&·21 22·30 31·00 01·160 181·365 366·730 7310aya 
Olya Daya OAya Olya Oaya OAya Or Mo ... 

4 7 67 46 40 5 1 

41 33 37 

~ , • I , • 

2 1 

o 
15 
8 
8 
1 

101 
4 
5 
9 
1 

14 
10 

3 
8 
2 

2 
t 
1 

26 13 o 

2 

..... ..... 
00 



Fr.nklll! ....................... . 
Fulton ........................ . 
Ocneace .•••..•..•.••.••••.••..• 
Greene •••••• ~~.I.' ... ' ...... , .. 
H.mmon ..................... .. 
lI",klmcr ..................... .. 
JoIl.rson ...................... . 
Lowls ......................... . 
Llvln",ton .................... .. 
Madl,on ................. ' ..... . 
Monro ........................ .. 
Montgomery •••••.••••••••••••••• 
N .... u ........................ . 
NI.g.r ......................... . 
OneIda ..• "I •••• 1,0' 1.1.· •.• ' ••• 
OnondRga ............... , ..... .. 
Onwlo ....................... .. 
Orange ....................... . 
Orl •• I11 ........................ . 
O.wogo .. , ..................... . 
Ollego ........................ , 
Putnam .................... 0 ••••• 

Rensselaer .••••.•.•••••...•.•.•• 
Itockl.nd ...................... . 
Sl. [A wren ..................... . 
Sar.log ........................ . 
Schon.ctady ................... .. 
Schoharie .................... .. 
Schuyler ....................... . 
Seneca ....... .••.••...•• ~ ....... . 
Steuben ....................... . 
Sullolk ........................ . 
SulUvan ....................... . 
Tiog •••.. , ...• 1 ••••••••••••• 1 •• 

'I'onlpkln ....................... . 
UI'l<r ......................... . 
Warren .......... 0 ••••••••••• t •• 

W .. hlngton ..................... . 
Wayne ........................ . 
Weatcheattt ." •.••. I •••• I ••• '" •••• 

Wyoming ...................... . 
:faltl ....................... ••.•.• 

, .... 
1 
1 

1 
3 
3 
1 

• 1 •• , 

7 
2 
2 
2 
a 

1:) 
2 
o 

1 
2 
3 

12 
5 
2 
3 
4 

I 
5 
o 
5 

1 
1 
2 

"'1"', 
2 

2 

........ 
7 
~ 

....... .; 

...... i' 
4 

I'll" 

2 
1 
4 
2 

2 

2 

5 
7 

."'. i 
2 

.... ·2 

,t"" 

~ 
./ 
1 
I 

2 

..1.1.1 

2 
. ...... 

4 
3 
:1 
2 

2 
1 
2 
1 

1 

'The ,um at column, 2, 3 'I,d 4 .. eeed, the lotal whone.er Ih,r. "u temporary IOmo .. 1 both bolor. and alter petition. There wore 42 ,ueh lnttanu •• IAI."ld. 
(boyt'. 

.... .... 
to 



neaton 
Counly 

'raUlI Ntw York Slllie 

Tuto! New York Clly 

New York 
Kinas .. 
Qu .. n. .". 
ntonl _ 
IUchmund .. 

Total Up.tate 

Albany .•....• 
Allegany .. 
UrbOme 
C.It.raugu~· . 
Cayug ••.•. 
Chout.uqua , ... 
Ch.munl .... 
ChenanKO. 
Ctlnlon. 
Columbia: .. ,. 
Corlland 
bol.Wilhl ::: .. 
Dutch ............ 
Erlo , ............ 
E ........... 

Table 60 
FAMILY COURT 

Temporary Removal of Children in Child Protective 
Proceedings Involving Child Abuse (Girls Only) 

Jan. 1, 1977 through Dec. 31, 1977 

Tempora'y 
nemoval Length of nemoval netw •• n remlon and Dlspo.ltlon 

No neIW •• n 
Tempo· r.mlan 

my .nd 
ne· n.fo,. CI.posl-

Total' moval Petition 11011 

6~5 237 76 270 

234 98 134 

73 20 53 
69 40 29 
18 5 13 
OS 32 34 

6 1 5 

291 139 70 13G 

7 4 3 
2 2 

10 10 
1 6 1 
4 4 
2 2 
11 2 2 
2 2 2 
2 2 
2 2 2 

11 4 4 
34 ~4 20 

n 
Day, 

26 

11 

8 

15 

1 
2 

8·).1 
Days 

13 

3 
2 
2 

6 

15·21 22·30 
Days Days 

G 16 

6 

1 
2 
1 
2 

10 

31-90 
Cay. 

80 

30 

8 
7 
5 
6 
4 

50 

4 
G 

01,180 
Cay. 

73 

43 

23 
9 
2 
9 

30 

181-365 
Coy. 

43 

26 

11 
6 
3 
5 
1 

17 

366·730 731 Days 
Coys Or More 

12 

.... 
t:-:I 

2 
0 

3 



Franklin ..................... . 
Fulton ..................... .. 
a.,ncaee ., ~ . I ••••••••••• I •• I •• 

Orecne ••••••..•..•.••.•.. .• I .. 

Hamllton .................... . 
Herkimer • f •••••• ............. ~ 
Je(ferson •••.••• I ••••••••••••• 
L.wl ........................ . 
UylnK,ton ................... . 
Madl.on ..................... . 
~tonroe ...................... . 
Monfgomery ., ................. . 
N .... ul ...................... . 
Niagara •••.••..•• II ••••••••• _. 

Oneida ...................... . 
OnondaKI .••• I I •••••••• ••••••• 

Onlarlo .................... .. 
Orange. II •••••••••••• I ....... . 

Orleans ....................... . 
Oswego •.• ~ .................. . 
O\Mgo , ......... , .... " .... .. 
Putnam .•.•••. II ••••••••••••• 
Rel1l3clal!' •••••.•••..•••.•••. , 
Ro~kland .................... . 
St. Lawren(o ................ .. 
Sar.toga ..................... . 
SohonecLldy .................. . 
Sohoharle ................... .. 
Sohuyler .................... .. 
Seneca •••• ••••••••••••••••••• 
Steuben ..... .... ...... .. 
Sur(olk ..................... .. 
Sullivan .................... .. 
Tloi\' ............ ' .......... . 
Tompklnl .................. . 
Ul.tor ...................... .. 
Warren .............. "' .. ,,~ ................ .. 
Wulllnrton .................. .. 
WAyne ...................... . 
Weltchoster ......................... , 
Wyoming .................... . 
Vltt ........................ . 

ttl" 

2 
7 
1 
5 

12 
1 

10 

9 
27 

1 
2,1 

..... 
1 

. .. ~ ... 
1 
5 
2 
3 
2 

..... 
2 

30 
2 
7 
2 

11 
4 

..··6 
IG 
9 

. ....... . 
2 
5 
1 
a 
G 

•••• I • ~ • 

9 

1 
11 

.... · .. i 
1 

2 
5 
1 

2 ...... 
13 

5 

2 

2 
12 

2 

6 
1 
1 

~ 
16 
1 

16 
. ..... . 

f"·'" 

1 

t 
2 
2 
1 

14 
1 
5 

....... 
3 
4 
4 

t ••• / .... 

'2 1 
2 

3 

1 

2 

5 
2 

7 

1 
1 
1 
1 

1 

4 

... ~ 
3 

. .... 

1 
1 

°Th.sum or columns 2.3 and 4 exceeds tht totat whenever thore W3Ilemporar)l removal both berore and lifter petition. There weI. 58 such In,tanco. Il.tewld. (&Itls). 

1 



Table 61 
FAMILY COURT 

Child Protective Prc()eedings Involving Child Abuse (Boys Only) 
Length of Time Between Filing of Petition and Initial Fact.Finding Hearing 

Jan, 1'. 1977 through Dec. 31; 1977 

Number 
7310r oCCues 

ROlllolI 0·7 8·14 15·21 22·30 31·1l0 9\otljO 181·363 366·730 Mot" Without 
County Total Day. D~ys Days Days Daya Days Days Days OaYI IFH 

Totnl New 'lork Slnte •••• 395 84 19 16 15 75 69 25 88 

'1'01.1 New "lark Cily ••••• 253 25 7 12 6 61 56 ~7 4 75 

Now york ••••••••••••. 64 3 1 2.0 21 2 ...... l7 
i<lngs ••••••••••••••••• 85 14 1 7 4 18 24 3 2 12 
Que.na 25 4 3 1 9 4 2 a . , ~ ..... , ..... , .... ...... 
Bronx., ••••••• , •••••• 74 1 3 4. 1 3 7 9 2 44 
Richmond ............. 5 ::I 1 1 

'l'otal Upatate • , •• ~ .... II- iI- 142 59 12 4. 9 24 13 8 13 

Albany ..... , .. , ...... 4 2 2 
Allegany •••••••••••••• 
nroome ••••••••••••••• 1 ... . ..... 
Cattaraugus •••••••••••• 4 I 1 .... I 
CUYUK'\ ............... 2 I 
Chautauqua •••••••••••• 
Chemung •••••••••••••• " 2 
Cl\onnll"o ........... ,. .... 
Cllntoll ... , ........... , 2 2 
Columbia .............. 
Cortland •••••••••••••• . ~ ...... 
Delawllfo •••••••••••••• 1 t 
DUlchess •••••••••••••• 3 ::I . ... 
ErIe •• " ....... , .............. 19 14. 2 2 
E,II.Iex t ...... I t •••• t ...... 

~'ranklln ""'l"'."." .... . .. ~ I }o'u'ton ...... " .......... '-.1 1 

I-' 
t-:l 
t-:l 



Oenesee ••••..•••.•.••• 
Ot'cene .... I ••• • I I .... I •• I 

Hamlllon •••••••••••••• 
Herkimer •••••••••••••• 1 
Jerrerson •••••••••••••• 3 2 
Lewis •• ,I •• tt ..... ,. II' 3 
Llvlngllon ••••••••••••• 1 1 
MadllOn ••••••••••••••• 
Monroe ., ...... , ...... 7 3 3 
Montgomery • ~ •• " ~ • I I ... 2 :I 
Nassnu ............. , ........ • 2 2 
Nla«ara , •• t ••••• ,."I" 2 1 
Oneida, , ~ .. , • , •••• I I , ... 2 1 1 
Onondaga I •••• ' •• , •••• 13 9 
Onlarlo ." ............ 2 1 
Ora nRC! , ... I I , • I' ........ , 3 2 1 
Orlean. " ............ , 
Oswego ......... ,.,. I ..... 

Otatgo • , ..... I • I •••••• J .. ,. ~, 
Putnam .......... _ .... 
Rensselaer I •• • & •••••••• « 3 
Rockland •••••••••••••• 
St. Lawrence. _ •••.•• f •• 1 
Saratoga 2 2 

t-" .............. ~ Schenectady .... ~ ........ 3 3 
Schoharie ...... , ...... .) \ .. , 
Schuyler .............. 
Senfta ................ , .. 2 2 
Steuben ........... t •••• 

sucrolk f ••• • ••••• ·,·,· 12 3 2 2 
SullIvAn ..... " •. II II •••• 5 5 
'rlog ..... , t., .... , •.•••• 2 2 
Tompkln • ............. 3 I 
Ulaler .......... \ ..... « 3 
\Vatrtn •••• .••••••.• " •• 
Washlnglon ............ 1 ..... 
Wayne •••••••••••••••• 5 & 
WeatchHter ••.•• , •••••• :; 3 1 1 
Wyomlnr ••••• , ......... 6 « 
Yah" a, ........ , ••• 4 ••• 



Table 62 
FAMILY CDURT 

Child Protective Proceedings Involving Child Abuse (Girls Only) 
Length of Time Between li'iling of Petition and Initial Fact-Finding Hearing 

Jan. 1, 1977 through Dec. 31, 1977 --
Number 

'131 or orCa ••• 
nosilln 0·7 8·t·1 15·21 22·30 31·90 91·180 181·365 366·730 MQre Without 

Cllunty 'rolal Dny. Day. D4)1s Day. Day. Day. OaYI nay. Day. 1FU 

'r(llal New York Stnlo •••• 525 139 a3 24 24 112 62 38 '1 112 

Total New York Clly •••.• 234 13 U '1 6 62 44 20 G 71 

NewYorlt ............. 73 :I 1 1 1 27 21 2 16 ~ 
Klnss ••••••••••.•••••• G9 3 3 4 :I 26 12 .\ 14 ~ QueenA ............... 18 2 •.• -2 1\ 1 4 ..... 6' 3 
Uronx ................ 08 2 1 1) 10 ~Il 
ItIchmond ............. 6 G 1 

TOlallJpstal<! •••••••••• 201 Us 28 l't 18 50 18 111 1 4 n 
Albany .............. , 'I G 2 
Alle,any .............. 2 2 .... .... 
Droume ............... 10 4 2 2 1 1 
CAtlIlfA\INUJ ............ 'I :1 2 ...... 2 
Cayuga ............... 4 3 1 
Chau\auquft ............ :I 2 
Chemung .............. 2 :I 
Chenango 4. t .............. "2 2 
Cllnlon ............... 2 1 . 
Columblll .............. 2 "2 
Cortland .............. 
Uelaw..,e .............. \ ..... UUldt.u .............. 11 II 2 I ... t \I' '1. 
Erie .................. 34 23 :I 3 :I 2 1 
EN.x ................. . ..... 



~·r.nklln .. It •• ".,,,·,,, 1 .... 
Fulton ............... ' •• 1. .... .. •• t .. i 
O""(!.ect ..................... " .. .. 5 1 3 
Gr..,n ................. 
U4ntlJlon .............. 
lIuklmer .............. 2 
J.rr~rll()n ••••••••••.•.• 7 2 1\ 
~wll ................. 1 1 ''':i Livingston ............. 5 1 2 
Madbon ••••••••••••••• "12 .. ,. 
Monroe ••••.••••.••••• (l 1 
Monleomery .......... ~ ........ 1 1 . ~ ... ~ 

1'14 .... 11 •••••••••••••••• 10 Ii 2 3 
Nl4ll1lra ...... ... 
Oneida ...... n Ii 'i6 Onondaga .. .. .... • ....... II .. ~ 27 Itl ...... 
OntAriO ••••. , .•.•.•••• t t '''6 ., "3 
Or."~e ••••••••.• , ••••. 20 12 .... 
Orleans ... ~ .. I: ..... ~ • , J .... . .. ; 
Oswego .. ~ .. " .... t .......... ~ ... ..... 
Otseao •••••••••.••••.• ~ Putnam .......... ~ ......... I •• 

RenaulMt ............. 1 1 
Rockland .............. Ii 3 2 
SI. Lawrence ••••• ~ ....... 2 2 
Sarntoltn " .............. 3 1 1 
Schonectady .... " ..... 2 2 
SebohiUlc ... " .. ~ .... .. ~ ... ~ 

Schu$lot ........ ~ .. ~ .. ~ ~ .... " 
Seneca . .. , ................ f ...... 2 "Y Steuben ............... 2 1 ...... . ... , . 
Suffolk .. .. .. . ~ .............. ~ .... 30 6 :I G fl G 1 .. ...... 
llulllvlll .. , ............ 2 2 
Tioga ................. 7 tl 
Tompkins ...... ~ ................ 2 '''2 . .. 2 

Ulster .. f ........ "' • "' • ~ ••• 11 4 4 
Warrfn ................ .\ 4 
Wuhlngf,on ............ . 

1 
.. .. i .. · .. i 

Wa)'nt!' "" ................ G 3 ... ... ~ ".iI', 
Wf&tcheiltt ~ •• " * ••• t • » .. 16 8 :I 1 2 
Wyolnlng •• ·.t, ..... •••• 9 G 1 2 
Yll~j.., •• " ... ". ~ .. " ...... 



I-

I 

Table 63 
FAMILY COUR'r 

Child Protective Proceedin~"t Involving Cbild Abuse (Boys Only) 
Nutnbcr of AdjournmCllts Between Filing of Petition nnd Initinl Fact-Finding Hearing' 

J(Jrt. 1. 1977 through Dec. 31, 1977 
-~ .~ ........ ----"" ... 

NUMnEll OF ADJOURNMENTS 
Ittllon 

('.oUllly 'l'cIlld NOllt 2 :I 4 II 4 " 8 !l Om!) 

Tota. New York 81i1le ••• ~01 80 111 44 34 35 20 U 't II :I 10 

'1'01.1\ New York elly •••• 1'111 13 1J3 22 \'II'; 31 20 til n II :I 10 

NewYork ............ 41 ... ,. 3 II 13 11 4 :I :1 1 .. G 
l<ln~ ................ '1:\ :I 10 12 4 to 10 :l 1 :I 1 II 
QUtIlnl ........ .. Ii • 10 • ~ 23 '1 0 .. 1 \I :I 4 .. .. .. ..... 
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)\lehmani! ............ 1\ \I 2 1 . .. 
'rotill Update •••••.•••• 1:.19 07 24 22 I) 4 II 

Albany, " " .. " " \I t .. ~ ... OJ • 4 II II 
Allotoll,\' •••••••••••••• .,' II 

j).ro()m .... ~t ••• I0,".~ ••• I 1 
C.llataUt!U! ........... :) :I .. 
CaYuta .. " " , ~ Ii" ••• ~ ~ • " , \1 ,,-" .. 1 
Cl1luliluqua •••••• " .... ., .. ,.,, .. 
"'hfhlU", ............. 4 "r,. 1 I) 
CII.llAn.o ............. "-" .. " \010'" 
CUnlon ............... \I :1 
Coluhlbla ............. 
COrl .. IId .............. . .... 
nel •• ". .. .... \> ......... ' " .. . ... . ... 
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Table 64 
FAMILY COURT 

Child PJ:otective Proceedings Involving Child Abuse (Girls Only) 
Number of Adjoumments Between Filing of Petition and Initiul Fact.Finding Hearing* 

Jan. 1, 1977 through Dec. 81, 1977 
Ce:,,, -~~.---~------"='-:;.::-:::-;::--:-'0;::::-;::--:2:;" ='''':::''':;::-'''''':;'::-=================== .. = 
Il~KI'11\ -', 1<==. __ - _'-" __ ~",,,~'_ ~~~~ 01-' IIOJOUItNME=_ N_'f~Sl"""""_'-_"""~"""'~ 
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{:uUlIly 'I'o141 NOI\Q 1 II 3 " (\ G 
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!~!!~~!Orkl~~IY==~_=~=.'~~"(\~4=3~8.-+_2_~-+_17-+=lG=-lI-I~G +=+_-+~-+~ ___ 
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New York 07 
King, r,5:1 13 
Qllt@nt It;·, t 
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.. 2 ('j 11 
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hlhMI), 1 2 I II 
III1"g~I\Y :l Z 
DtDtllll" 10 n 
l'dllarAulUa Ii a 
~"P 4 a 
nlaul,uIIU~ :l 
l'll.mllng \'! 2 
t1'eUAngu 2 \l 
l'lhlOIl :t:l 
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Oulchus n 4 Ii 
Erie 34 30 :! 
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Fulton 
Ofn~A<l. 
Grunt " 
lIanJilton 
IItrklmu 
Jetr~lIon 
lAw!. 
LiYlnploll ., 
Madison .. 
Monroe '" 
Mont«om",)' 
Nllu~\I '" 
NiftlAlil. .' " 
Oneida •• 
Onond.l~ . 
On"I\!) 
Oranle 
O,tGftnl 
o.wOKO 
01«110 
Puln~m 
lten"o'lnr ' 
Itoekland • 
St. LotwrtnC\! 
S.aralilKd . , . , 
Ikhelledld)' , ' 
Schoh~rlt .. 
Ikhuylcr . 
&M~iI. 
Sleub~n 
SufCulk, , 
Sul/Mn. 
'Ileaa .." 
Tompkins., .. 
t~'tff .. , .. .. 
Wmen .•.•. 
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W~om!n. ". 
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Table 65 
F AMIL Y COURT 

Child Proklctive Proceedings Involving Child Abuse (Boys Only) 
Length of Time Between Initial Fact-Finding Hearing and Dispositional Heruring 

Jan. 1, 1977 through Dec. 31, 1977 
NUntb~r 

731 or otC."", 
Rtl/1on 0·7 8·14 15·21 22·30 31·90 91·180 181·365 360·730 More Without 

County Total D~Ys Days Days Days Days Days DAyn Day. D.ys IFH 

Total New York BRill •••• 396 69 5 6 12 96 62 43 10 4 88 

Total New York City ••••• 253 37 2 4 3 53 47 27 4 76 

Now York ••• -••••••••• G4 14 4 2 9 15 3 17 .... 
Klnll .................. 85 11 1 20 10 12 12 ~ 
Quc~n$ ••••••••••••••• 25 7 ~ 6 6 2 2 0 
llro ... ..x. • t .......... t ... ". 74 6 G I! 9 4 44 
nleh~liOnd ............. 5 3 1 1 

'I'otnl Up.tato •••••••••• 142 32 3 2 9 43 15 16 6 3 13 

Albany ............... 4 1 2 
Allt\lany .............. . .. , 
Broomo • t ... _ ..... t ........ 1 1 .t .... 
C.ttar.u~ua ............ 4 .. 1 2 1 
Cayuga ............... 2 1 1 
Chautauqu3 ............ 
Chemunll t ...... ...... '" .. t •••• 4 1 2 
ChenanKo ............. 
Clinton .......... 1 , ......... , 2 2 
Columbl ............... 
Cortland t .... t t ...... t ... t- .... t. 
Delawl\~ ...... " ..... It" ...... 1 1 
Dutcheu ............... t •• 3 .... 3 ." .. 
Erie II t ......... , •••••• 19 0 1 0 1 6 
E$~x ••••••••••••••••• 



Fr.nklln •• , • I , •• ~ ••• t I 

Fulton •••••••••• , •••• , ... 
O.silCSf(! ••• t" I ... I., t. 1 
Oreene ••••••• I • I •••••• 

Hamilton" 1\ •• I • t ••••••• .... 
Herkimer ••••• i •• I I I • t • 1 
JertchO" •••••• , •••• I • I 3 1 2 
Lewl ••••••••••••• '''''' 3 1 1 
Livingston ..... I .... I I • I • 1 
l\fadbon •••• I .. " • I I •••• I 

Ptfonme •••••• " ••••••• 7 4 
Montllomery .t ••••••••• 2 2 
NaSiau •••• , , t • I ••••••• 2 ? 
Niagara ." ............. 2 1 
Onelda •• I .... It t t'I'" I 2 1 1 
Onondalla , .. , ........ , 13 7 4 1 
Ontario ••••••••••••••• 2 
Or~r.ge •••• , ••• I ••••• , • 3 2 
Orlean ............... " 
Oaweao •• I •• I ... " •• , I •• 

~ OU~OI ••• 'I •• I •• ' •••• 

Putnam ""'."llt' ••• ..... 
neru.selAer • I ••••• I It •• I " 2 
Rockland ••• " ... , .. " • 
St, Lawrenca •••••••••• t 1 1 
Saratoga ............... 2 2 
Schenectady -........ ,. 3 3 
Schoharie ............ , 
Schuyler ••• ,j, ......... 

2 Seneca .... t ••• , .. , • , t .. 2 
Steub(!I'~ , ........ , .. , .... , •• 

9 Suttolk '.I.t .'f ....... 12 1 
Sullivan", •• "'t ••••••• 6 1 1 2 
Tioga •••• , •••••••••••• 2 :2 . ..... 
Tompkins ............. 3 1 1 
UI,ler , ....... , ........ " ...... 3 
\Varrcn I .... t I .... I ............ 

1 Washington •••• 'tl ••••• 1 
Wayne .. t ........ , • It-' ...... 6 2 3 
We,tchoater • , •• , ...... 9 " 3 
Wyomlng,., .... ,., .. , • 5 3 1 
V.tf& It ..... It ,." .. t., II' 



Table 66 
FAMILY COUR~i' 

Child Protective Proceedings Involving Child Abuse (Girls Only) 
Length of Time Between Initirtl Fact-Finding Hearing and Dispositional Hearing 

Jan. 1,1977 through Dec. 31, 1977 

0·' 8·14 ·16·21 22·30 31·90 01-180 181·305 3GG·730 
'1'0141 Dny~ Days Dnys Day. Days Days Days Day. 

'rolnl N~w York Slhl~ •••• G2& 90 

'rollli Now York {lily ••• , • 234 211 

Now York ••••••.•••• 
Kinll· ••.••..••••••••.. 
(~ucenk •. •.•.•.• • ••• 
Bronx ..• ". ~ .. , " ...... ~ ,. .. 
nichhlond ............ . 

73 
@ 

18 
OS 
(l 

9 
7 
2 
8 

'1'01.111 I)psl.l. •••••••••• 291 73 

Albany .. ,,1o ...... ,," l ~ ~ ~ ~ • 

AII'~Any .••.•.•••.•.•• 
ntoom~ • ~."."" •.• ".""" 
Callaraugus . . • . • •• • •.• 
CayUKR •••••••••.•••• 
Chaulauqua • • ••• . .... . 
Ch'l1\un~ ............ . 
Chenangu .............. . 
Clinlon .............. . 
Columbia ............. . 
Cortlillld •••.•••.•..••• 
Delaware J ......... " .... "" •• 

Oatchcl!.'! •••••••••••••• 
Hrl ................. .. 
~~x ••••••••••••••••• 

7 5 
2 

10 4 
7 
4 I 
2 
2 1 
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2 1 
2 :.1 
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3 
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9 

19 lOS 
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39 
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3 
G 

G9 
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~'rQnkllll .... ~ •• 11 .... It. It 

Fulton •• I t.J ............. 

Ofncat!c •• _ •• , ...... t •• It 5 3 
Ore"nu .................... " 
lIamlllon .............. 
lI~rklmcr .............. 2 2 
Je(rl1rson •••• It .............. 7 1 G 
~wis •••••••••••.•••• , 1 1 
LlvlngslOn • ""&I,.,t. II 2 2 
Mndlaon ....... ~ ........... 
Atonroe .. I .. " ..... I- ..... I ... 12 G 2 3 
MOIII~omery ........... 1 1 
NftMtlu .. t •••• , ••••••• I. 10 1 7 2 
NlagRrR ............ , .. 
OncHdn I ................... 9 3 5 I 
Ollondago ............. 27 2 4 11 4 3 2 
Ontario •. ¥ ............ f ........ 1 
Orllng~ ••• " ......... t ......... 20 I) 4 4 2 
Orleanl' ", • t ............... 
Oswego ............... .... 
OlseMO. It. ",,1 I ........ J. c,.:) 
rulnnm ............... c,.:) 

nen~.~~t .•.•••••••••• 1 
nocklnnd .............. & 3 2 
51. LaWtence ........... '3 :I 
Saraloga It •••••••••••• tI 2 
Schen.dady ............ 2 1 
Schoharie ............. 
Schuylct ... , ....... , .. 
S~n~~a .... " " t ........... , • 2 1 
Sleuben ............... 2 2 ..... 
surtulk ......... , ...... 30 13 r. :I 7 2 
SuUivnn .. I .... • t ..... , .. " ... , 2 1 1 
Tiogtl .................. 7 4 2 
1\)mpklllj .... ' ......... , ....... 2 :a 
U1ater 11'.""._,."" 11 6 3 2 
\Vnn~n ........................ I I .. 4 4 
Wa.hlnglon ............ 

6 2 :I \Vayne ........................... , 1 ..... 
W.atch •• I~1 •••••••• ... 16 3 2 2 & 3 
Wyoming ..................... , t 

9 3 4 
Val(la l. I.'"" .•. I., ... --
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Table 67 
FAMILY COURT 

Child Protective Proceedings Involving Child Abuse (Boys Only) 
Number of Adjournments Between Initial Fact·Finding H(\taring and Dispositional Hearing* 

Jan. 1\ 1977 through Dec. 81, 1977 
4,':'-'=-

Number ot Ad,ul>!'lt'llents 
neglon "O'ffl""" C<Jul\ly 'rol'll NollO 2. 3 " ~ G 7 8 0 n 
'folnl New York Slllt~ ••• 307 116 91 32 2& 18 0 " 6 1 1 

'J'ollli New York CII)' • , •• 178 48 GO 21 111 15 & 2 '7 

NQwYork ••• ~ ........ * • 47 15 9 '7 '7 1 3 3 . .... 
Klnlt~ ................ '73 12 37 3 0\ lO t 2 3 1 
QuecJ!I ••••••••••••••• 2!l 12 3 6 3 
Brunl(" •••• "' .. \0. ...... ~ .. " 3C1 8 0 6 .j :1 .,. 
llWllilond ............ Ii 1 l t t 1 

'rotal Uptlllt~ .......... 129 68 32 11 '7 :) 4 2 II 

Albany ............... " 3 
AII·Many .............. 
Ut6()n'u~ .. ~ ~ ,r,. ..................... 1 
ClltlUftU"U& il"" "' ....... 3 1 
Cayuga ............... ~ 2. 
ChautAUqua ........... 
ChcnlllOK ............. " 4 / .. 
Chc!nl\f'lgtJ , " , .. ~ ••••• ~ •• 
C"nlun •••• f ••• , ....... :1 2. 
C<J1~mbla ............. 
Cortl.nd .............. 
t>clawar1!- ...... If •••••••• 
DuttllfP ............. 3 2 1 
Erlt! ••• " ••••••• _ ••••• Jil ~ 4 6 
~)t I"~ ••• '~, ........ 
1o"".nkUn •• " •••••••••• 

~ 
CI:l 
IP> 



Fulton ..• _ • I. , •• " , • I ... 

OenC5~U .. " .... t t • 11 • t ...... 

Or~enl!: • t • .. • • •• "" ~ t • " 

lIamlllort ••• t. I to ........ . 

lIerklmer ........... .. 
Jutre,.,on .............. . 
Luwls ••.•••••••••••• 
Llvingalon ." ........... .. 
Madison ... I •••• ~ •• • t • 

~ton.roe " .. ~ ............ . 
Montgom~ry •••••••••• 
N"wu ••.••••.•.•• ",. 
Nlagnra ............. .. 
Oneldu .............. . 
OnonduNu ............ . 
OnlMlo ............. . 
Otange ..•• " ... ~ ....... , 
Orleans. 10 ••••• " ••••• II 

OIWl'ItO ••••• 1 ........ . 

Ol~go •. I. 1:.' ~". II ... . 

Putnam ••• I.'." ..••• 
RellMeluer .......... .. 
nocklund ............ . 
Bt. Lawrence ......... . 
Snatogu ............. . 
Sehen.Clully •.•...•.••• 
SchOhtltle ........... . 
Schuyler ............. . 
Seh(!~a ...... " ... I ........ . 

Sl~ubrn I ••••••••••••• 

Surfolk .............. . 
SulliVAn ............. . 
T'o~a .. ". "" •• ~ ~ ...... .. 
TOIllI)klnl ...... , ..... . 
UI.t~r ................. . 
\V4rr~n .... I ........ " ..... . 

Wa.ahinMlon ~ ........... , .. . 
W*YM .............. . 
\Vcstclu!.wr ." .. l ., ..... ,. • 

Wyontlng ............ . 
Y"l~& •• ~ • ~ , ~ * " , " ...... .. 

1 
1 

1 
1 
3 
1 
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:I 
2 
:I 
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13 
1 
3 
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'ThIS I.4blc mcludu only CI\.'K!. in whleh 'thcr~ w", all inlUaI toc\·rindlng hcarln~. 
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Table 68 
FAMILY COURT 

Child Protective Proceedings Involving Child Abuse (Girls Only) 
Number of Adjournments Between Initial Fact-Finding Hearing and Dispositional Hearing* 

Jan. 1,1977 through Dec. 31, 1977 
:- bO:·~ 

NUMnElt OF' IIDJOUnNMEN'l'S 
11o!~lon 

'rotal None 1 2 3 4 Ii I) 7 8 0 Over 9 _ Goullt)l 

Thllll Now Vork Stalu ••• 443 1M Ill! 10 22 19 :n 12 'I .\ .\ 

Tolll) New V,lrk Ci~ ••• ~~~. )1l3 33 46 a5 1& 0 10 " 3 2 3 

New York ••• Ii'! 9 10 14 8 :I 6 (I 2 
"(nit'! .. " .... " .... >' 65 7 2G t2 3 1 .\ t l 
Que.n' ............... 15 8 3 2 2 ..... 

c.,) 
llrun ... ,. . J f t- t- • ~ ... ~ .. " .. ~ 3() Il [; II 2 1'> Ii 2 2 Q) 
IUthmond •.••..••• .. G 11 I I I 

'i'o141 Upatalo .......... 2HO IS3 53 3G 7 10 11 ., 2 

AllJony .• , ............ 7 Ii :I 
Allt~ItI1Y .... _ ~ ...... ,. , •• " • 2 2 
lhborne- ~ •••• t-~.5~_ .... Hl ? 1 I 
CallaraUgua ........... Ii 3 2 
CayuUa ........... ' ... ~ I 3 
ChaUI;.u'lua ••••••••••• 2 2 
t".ll'Iutlg ............. 2 1 1 
Chenlltl\O ............. 2 2 
C1ln~~n ............... 2 I 
CoI":n\bl~ ............. Ii 2 
O:lrtl."nrl .............. 
Dc!lllWat# ••• ~ " •• ~,. ..... 
OUI(:h ................ II tI oJ 2 
Eric _ ........... J .. " ••••• 34 \I 8 G I 3 7 
~~K '111''''''''_''~' ".~~ 
"ranklin .............. 1 I 



Fulton ........... " ~ .. I> ... , ... 

O"n(!~o .. ~ .............. ~ " ..... " 3 
(!h)cno ••••• , ••••••••• 
Hamilloll ............. 
"~rkln1er ............. :J 1 1 
Jeff.rson ....... ~ .. ~ ......... ~ :l :l 
~wl •••••••• .... ~ ~ .. I> .. l 1 
Llvl"~8tOI\ ••••••••••• 
Mndis(1II •••••• , ••••.•• 

(j 

Monro~ ........ ' ..... II Ii 2 
MOlltgohlery ......... 1 1 
Nns.;.,u ......... ...... 10 J I .. 
Ni.g~m ., ...... ... ,*J 

Onuh/a •••••••••••.••• 0 7 :I 
Onohd;\ga ••. " • ,,~ 

~, \)7 
Ontnrio .............. I I 
OrtJn~~ •••.•••..••. ". 
()rIca" •. " 10 ...... tit .... " .. ~ .. 

20 14 3 3 

Osw~go .............. 1 
Ol4ogo ............... I-' Pulnnm ............... ~ 
nehl:lul~~f ............ 'I 
Rockland ............. II " St. L4wroncu ...... , ... :I I 
Saratog3 .... """ ...... " .......... :) :l 
Schenedady •••••••••.• :I :.1 
Sch()hl1tl~ .............. " ........ 
Schuyler .............. 
Scneca ............... 11 :I 
Stt!u~n ~ ........... " •• 2 2 
Surfolk ............... 30 10 3 8 :) 11 2 11 
Sullivan ........... 1> .... a :1 
'Il()J;ll " ....... M ............... " 7 .. :I 
'l"ompkJnll ... 1l ~ ......... " .... " 

llJJl(lf, ........... , •••• It 0 :I 
Warron ............... .. ., 
Wa.hingloll ••••••••••• 

G Woyne .................... ~ :.1 :1 1 
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IIronx ... , ... 74 49 26 08 41 2'1 
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Total Upatal. . ........ 142 61 91 291 99 102 

Albany ......... 3 1 2 G 
AII"gony •••.••......• ., .. 2 2 
IIroome .............. 1 1 10 I 0 
OtttallUgUl _ .. -\ 2 2 7 2 G 
CayuRil ••.• 2 I I 4 2 2 
ctlDutAUllU ............ 2 2 
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Table 75 
FAMILY COURT 

Child Abuse Part Statistics, by Sex* 
Jan., 1, 1977 through Dec, 31, 1977 

....: 
DOYS OlnL$ 

DlIpt).I· Cuur/llI.vini Cr~rt. I>I'pO'I' Cour/.llAvin~ CourU 
ChUd Abu •• I'",t Not ChUd Abu •• PArt Not 

lIo,,' lIavlng 
lions lIavlna Not 1M 

Indl' ChUd Indl' Child 

Utili" Dlspool· Abu .. calon" I>l&po.l· Abu •• 
PAll Part 

Whol".' liOns OIAPOII· I-- Whetho, lions PI.poII· I-Cou,t OlApo.l· In Olher lion, Courl Dllpoll· In Olhor 110M 

n.u lion, '1'ho" Notlndl· 114 .. tlol\O 'I'hllll NOllndl' 
Child In Child ChUd calinM Child In Child Chlld cilin~ 

lIo,lUn Abu.· Abul<! Abu .. Wh.,e Ol&pl>$l· Abell<! Abule Abu .. Whore Ollplll\' 
County 'l'otal I'arl Part rart })I.po .. d tio,,, '1'0141 Part Part ra't })ilp014,d 11001. ~ 

1'01.1 Now YOlk St.t~ 3a~ ~2 26(; 2a 111 1>11 ~6 2111 ~(,\ 114 
C1I 
0 

'r01A1 Now York Clly • , , 247 r. 21G 22 232 8 lOG 20 8 

N.w york ......... " 04 GO 8 72 I 65 5 1 
l{lna •• · ........... , 81 76 \I 69 ~ 61 .\ t 
Qu«nl. , , 24 2,1 18 IS 
Dronlt . 13 G GO U 61 3 Gl II il 
Ilichll1()nd : : : •• " , " , ' B "" .. I 4 G 1 1 4 

'\'0101111'11.11 •. , • )38 ltl no 72 :119 28 St; lGG 

Albany, ... <' , 4 4 7 7 
All.,ony .' .... 2 2 
Ilroom ...... .. 1 I 10 G 3 
Oolliriullul 4 :I 7 ? 
CayulI ••.••.• , . 2 2 4 4 
Ch.uta.".l ., .. , .. 1- II 
ehomunll ..... 4 4 2 a 
Ch.n.h~Q • a 2 
(.'I~ton .,.,. a a 2 t I 
Colun,llla . <' • , • , • " .. 2 2 
O>I\I'l\~ ...... "i O.laWilG , , , .•...•• .. 



!lukh ..... > ......... . 

Erie ................ . 
£.lie ....... > ....... .. 

Franklin .. > ......... .. 

Fulton .............. . 
0.n.8 ............... . 
Or •• n ............... . 
l!amllloll ............ . 
lIerklmer . " , •..• , ... . 
Jon.non .... .. .... " 
Lo!wI ..... . 
1.lvlng.ton ....... ".,. 
M.d~on ........ , ..... 
~t')nroe .•••• ~ •••• , ..• 
Montgomery ., ••• , •... 
N .... u "'" .. , •..••. , 
NlalfJlra ............ .. 
Oneida .......... > ••• 

Ononda.. .. ..... " .. . 
Ontario ... , ........ .. 
Orang. 
O,t •• n, ....• ,... ..'. 
O.wogo ..... , .... , ... 
O'''go 
Putnam ............ .. 
Rorua.I •• , • , •••. , .... . 
lIoc:kland ••• " • , ..... . 
St. La wr.nc. • •.•••• 
Sar.toga , .... , . , ..... . 
Seh.n •• udy ......... . 
Schoharie.. .... • ... . 
Sc:huyl.r ....... , ••• 
Sen.." .............. . 
Steuben .......... , , .. 
Suttolk ............ .. 
Sulll.an ............. . 
Tlog ............... .. 
Tolnpktn ............ . 
ut.t ................ .. 
Warren ............. .. 
\'IuIllng"'n .......... . 
Wlyne .............. . 
\Vul.huter '" ....... . 
Wyoming ... , ........ . 
y.t ................ . 
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& 
7 
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"'''i 

..... :i 
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111 

12 

2 

10 

3 

3 
2 
I 
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1 
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t 
2 
1 
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~ 
2 
4 

I 
2 
4 
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11 
33 

1 

'5 

2 
7 
I 
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12 
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II 

II 
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18 

I 
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2G 
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II 
1 
I 

17 

2 
1 

1 
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Tuble 76 
FAMILY COURT 

Originul Petitions Initially Disposed 
Persons ill Need of SupCl.'Vision Proceedings (Boys Only)* 

Detention by Region and County 
Jan.. 11 1977 through Dec. 311 1977 
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Table 77 
F AMIL Y COUR'l' 

Originru Petitions Initiully Disposed 
Persons in Need of Supervision Proceedings (Girls Only)* 

Detention by Regioll and County 
Jart. 11 1977 through Dec. 81, 1977 
.~ 
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Table 78 
FAMILY COURT 

Original Petitions Initially Disposed 
Persons in Need of Supervision Proceedings (Boys Only)* 

Nature of Dispositions by Region and County 
Jan. 1~ 1977 through Dec. 81, 1977 
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~l I ,1 
n U 

~ !) ~MJ III 2Jt 
1 , I 

I 
3 I i 

M , 
I n 

~ ~ .. It 
I U l 

11 II) I~ ttl 
~ 3 

-l!.L" ~ .- _ ... o<.~c-.~ •. - '.- _ .... , . "_ .... -"f!,,, ,,,."~-... ~" 
_ .... .".."..h" --" "r-~~~ --*lV-""""'" """,,,,":"'<--If-+"-" ~--.... ~ .. ~"" .j:~~~'l_ ------ -----

tTbk Ubi. I' "",d un Ih. ""'uw,", ,.",,/I,d ollc ... 1 ",lthom. ~"'''"''d ,,1.buH "a:,' .,UU VI"!ll'<htum. ~Iu. 1U~ N"g ",hlu,,,, .ub 1,101 ... 11,,. J,mh!. o.l,nqu,nIY "'''lIOtI'l lQ In N.w Y'II.III~ and ~:: "",,,,1. N." Vod 
(';I~ I, If,,,d' ... "r te •• 1 f,nd •• , 
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~!t 
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Table 179 
FAMILY COURT 

Original Petitions Initially Disposed 
PoJl.'sons in Need of Supervision Proceedings (Girls Only)* 

Nature of Dispositions by Region and County 
Jan. 1. 1977l'hrollgh Dec. §1. 1977 .- -No AdJ~dlcntlon AdjudicAtion 

010' 010' 
Placemenl 

Inilled 01.· ml .. cd 01,· Oil' Own 
fo, Olher 01,· rnilled 01.· In 01,· charged chnrgod Pro· Horno 

Palluro 01.· rnl .. ed ro' milled Furlhe,' Trnna' • hor~rd 10 10 01,· hollon 1I.1.lIve Comm • 
of P,oof ,,11 ... 1 Al I'a\lu,~ Wllh· I,"ee fo"cd 10 Menl.1 Menial .hargr,d dud", Wllh· 0, Sull· ar Dlvl· 
nl F •• l· at l-'nct· 01111011. III oul or Olhor 10 An~,her lIygle". fly"lt",. Wllh Inont oul .hla Sotl.1 sloll Ol~er 

lIogloII f'hldilli/ f'lndlnH 1I0nai Pros· P,.. Julllee Oil' Wllh· I lolhe, Pell· In,tI· In.I\· IYorn' Su.· Pl ••• • PrWala Sor· for PI •• e· ..... 
---,~~~~ 1'01.1 Ile.r'ng lIe.rl"" 1I •• rlng ceut. )u'll •• (ACO) rnl ... 1 ~rhwh .. ,." ~ !lo~ tullon luUon Inc pended rnenl Pmoll vic .. YouLh rncnl 01 

(Xl 
'rot.1 New York Siale •• ,1,100 222 '/ 157 187 104 420 :102 778 til 45 30 114 919 20 475 144 34 

'l'lll.1 New Y"rk~ I,COO 1·10 78 t3t 80 105 t20 32·1 (I 3 11 114 112 20 2 

Now York .~: ...•. 260 10 13 24 21 M ·12 G7 2 12 1 33 .\ 
Kln~l ••• , , .• , .•.. 434 19 15 sa 30 44 ·18 Ol 1 1 40 2 39 3 
QUl!Cnl $ ••• 288 02 22 5 12 ·1 13 86 11 3 5 32 1 27 12 
n,,,,IK ••..••..... , 232 37 10 12 21 22 23 12 10 12 ·1 
Illchmond •.•••••.• 53 6 !l 2 2 1 14 3 11 1 3 
Tolnl UI'llol.Q ••.••• , 2,S'10 82 G 79 56 78 321 170 45. 13 4ti 27 103 865 22 303 118 32 

Alb~n)' •.••••.• .. 223 10 2 30 9 33 I· .. ·:· 27 17 53 '·1 14 9 
AlieRony ...... ' .. 11 2 3 1 2 1 1 
Droom. , , , •.•..•.• 85 2 ...... ...... 2 22 18 21 12 
C.IIMRllllul .. 10 . 2 4 3 
CoyU"" ..•••• , ... n 3 
Ch.UI.U'I~· 22 2 1 3 8 5 
Chemung , ... , •. 26 2 to 11 
Ch .... n' •• 7 2 I 2 1 
Cllnlon .' ••••.. , .. 9 4 ~ 
Colunlbl •.••....••• 10 1 2 ·1 2 
Corli.nd ' .. , ..... 11 1 8 
D.lnw.r ••••••• ' .•• 0 1 4 1 
Dul.heu • ' ...•. , .. 78 ...... \ ..... 0 22 6 20 8 3 



1l,lo ........... " 
Ila.ox •.•••••••••• 
F,unklin ..•••••••• 
Fulton •.•.•••..•.• 
Ocno.e •...•.•.••.• 
O'e.n ............ . 
Honiliton .••••••..• 
"o,kiln., •••••••••• 
Jerf.raon •••••••.•. 
Lowla .•.••••.••.• 

304 al 
G 
6 

14 
10 
13 
I 

15 
32 

Llvlng.ton ••..•.•.• 2 
M.d~on........... 8 
Mon,oe . ••• . .• . •• • 2·\0 
Montgome,y .. • . . . 13 
N ... au •••.•.••••• 270 I 
Nlaga,. •••••••.•.• 48 
Oneida ••..•.••••. 60 1 
On~nd.ga .•••.•••• 181 l 
Ontnrl~ • • • . . • . . . 27 1 
Q,ango •.•••... .• GS 
Orlenn. ............ " 
Oawego • • . . . . . . . . • 17 
Otsegu .... ".... 1 
I'utnam .•. . •.. .•. 6 
Ro" .. el •• , •..••.••. 49 
Rockl.nd ••• , ••.•• 27 
St. Lnwronc. ••••••• 16 
B.,atoglt ...••••..• 13 
Bch.l\.ct~dy 53 
Schoha,le. • • • • • . • • • 1 

71 3 1 ...... ............. 
15 

.\ 7 

2 
3 0 

2 
8 

35 

1 
3 

29 
2 

11 

I 
35 
G 
7 
I 

2 
2 

Schuyler •••••••••• • ••••• 

8 

62 

1 
4 
3 

36 

G 

3 
3 

G4 

1 
.\ 
2 
1 

6 
4 

I 
30 

2 
63 

3 
7 

20 
1 

12 

1 
7 
2 

1 
9 
I 

3 

2 

3 10 

2 

1 
10 

G 

2 
1 

63 

3 
.\ 
9 
1 

G 
13 

2 

82 
8 

136 
28 
21 
2S 
12 
21 

2 
10 

3 
8 

13 
1 
3 

17 

Senl!cn. >..... 10" 2 
Stoubllil . . • . • • . . • • • 28 3 1 1 2 9 4 4 
Suffolk. • . • . • • • . • . 435 10 17 17 7 60 26 98 0 153 
Bulilvun • • • • . • • • • • • 17 1 2 3 7 
Tiolla •••••••••••• 3 7 
l'(\mpkl"a .•••••••• 10 1 1 1 4 
Ulate, ••• • • • • • • . • • 3·\ 12 0 8 
Warr.n •.••••....• 19 1 5 4 
W",hlnllton 14 1 1 7 
Wnyne • • • • . • • • . • • . 28' 10 I 2 2 2 
W •• tch •• to, 211 2 3 17 20 ·16 3 11 16 60 
Wyoming ••••••••• 3. . . • . t 1 

... ~ .. 
2 

....... 
2 
1 

16 
n 
1 
1 
6 
1 

2 
a 
1 
a 

21 
l 

Ull 

'. 12 
35 
3 
1 
I 
6 

1 
10 
S 
7 
3 

17 

t) 
2 

31 
I 
1 
1 
3 
.\ 

20 

2 
I 
1 
1 

2 

a 
Ii 

11 
4 
2 

4 

6 
I 

3 

Vot.. .•.••••••••• I..... 1 
====================\~----~~~====~~.====~==~====~~~~======~=#=== .Thlatable la bused on the following lepo,tod o,lgII).1 pollllon. dl.pu •• d ot CUI,I. only), 4,046 PINS potitlon., plu. 00 PINS pelitioUI .ub.Wuted to, Juvenile O.lInqllency petition. (8 In No'" Vo,k City 'nd 

62 oulald. New York City); «gRId I ... ot cou,t finding. 



Table 80 
FAMILY COURT 

Original Petitions Initially Disposed 
Reasons for Juvenile Delinquency Proceedings by Sex and by Region 

Jan. 1, 1977 through Dec. 31, 1977 
... ,,--

CoUII!!O! Outside 
New York City Now York City Slatewido 

noys Olrls noth noys Olrls noth noys Oirls noth 
fletlRolIs· I'ercent PercolI! Percellt Purcoill Percenl Percent Percelll PcrcolIl Porcenl 

lIomiclde ••••••••••••••••••• 1 0(4) 1 0(12) 0(0) 0(12) 1 0(01) 0(113) 
Kldnnpl,in" ............ '1' •• ' 1 1 1 Q (n) 0(0) 0 (6) 0 (98) 0(8) 0(100) 
Itupc • , .. t I .... I ..... , ... ~ f .. , •• 1 0(3) 1 1 0(0) o (oIS) 1 0(3\ 1 
Olhor Sox. Offellses •••••••••••• 1 0(3) 1 1 0(01) 1 1 0(7) 1 
flobbt!ry ••••••••••••••••••• 12 10 12 1l 2 3 8 G 8 
AsSllullor flelnled arrange •••..•. 10 21 10 7 10 \l 0 19 10 
Crhnlnnl Sale Conlrol Su bslunco •••• 0(70) 0(1) 0(71) 0(35) 1 0(018) o (l05) 1 1 
Crlmuml PollSt!ssloll COlllrol Subsl ••• 2 1 2 2 3 3 2 2 2 
Olher Dru" Orfense •••••••••••• 0(14) 0(2) o (t6) 0(10) 0(0) 0(10) 0 (24) 0(2) 0 (26) 
Crhnlnnl POS$ossIQ( 1)f Weapon ••••• 7 7 7 2 1 1 4 3 4 
IlUf"lnry or Relalud (mans. .. ,.,, 11 6 11 20 12 27 10 10 18 
Criminal 'I'rcSIIUIIIl •••••••••••• , 6 3 6 4 ,I 01 n ,I 5 
Arson. ""'" "" 1'"' ... , , ..... I • 0(52) O{ol) 0(G6) 1 0(8) 1 1 1 1 
Orund Lnrcuny - Aulo •• , , • , , •• , 3 2 3 1 0(6) 1 2 1 ~ 
Orlu\d Lnrccmy ......... It ••••• 11 10 11 G 0) 6 8 6 II 
!'ellt LnrcuIlY •• , •••• , , , • , •• , • 6 11 6 16 28 18 11 20 12 
Crlmltml POIl5Qssion or Slolen Prop ••• 16 16 15 G G 6 11 0 10 
Oth~v Thofl , •• , ••••••••• , • , • 2 2 2 G 0) 6 01 3 4 
(.'I'tmlnol Mischl~f ." tit'" OJt' 8 G 8 10 G 'l 9 6 8 
Oamblln" ••• tft •••••••••••• 0(11 0(0) 0 (7) 0 (0) 0(1) o (1) 0 (7) 0(1) 0 (0) 
l'roslllul!on , •••••••• t till •• 0(2) 1 (7) 0 (9) 0 (0) 1 0(15) 0 (2) 1 0 (24) 
01 her Grimes ., •• , , ••• t ••• , • 3 5 3 6 10 6 0) 8 5 . 
Tolnl".,., ••• " •• ~ , ..... ~ 100 100 100 100 100 100 100 100 100 

(1·1.368) (1.092) (15.460) (11.858) (1,6013) (13,401) (20,226) (2.635) (28.861) 

.Due to the reporlinK or multiple ren_ons for somo potitions. Ihe number oC reasons exceeds Ihe number of petitions. 
Note: [>Ieures In parentheses represent the number ",r reasons. They Qrc given ror lotals and where the sum Is I~ss than 0.5%. 

.... 
0') 
o 
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Table 81 
FAMILY COURT 

Original Petitions Initially Disposed 
Juvenile Delinquency Proceeding.s (Boys Only)* 

Detention by Region and County 
Jan, 1, 1977 through Dec, 31, 1977 

Detained Length 01 Ootonllon netw, .. Poll lion and OI.poslUon 

lJI!lwt,n 
neglon Not Beraro ,,"lilian 1-7 8·14 10·21 22·30 3\000 9H80 181·305 3680,y. 

County Tolal" Oetaln,d p.IIUon .1'111 Ooy. Ooy. Ooy. nay. Day. Ooy. Days or More Obpu&tUon 

'rotal Nnw York Stnte 16,465 13,145 217 3,243 1,210 620 337 312 099 141 13 
j.- ---

Total New York CIty 6,.196 4,485 4·1 2,000 800 208 173 10:1 380 84 13 ..... 
O'l 

Now york ...•..•• 1.440 1,004 30 431 186 47 42 43 88 21 t..:> 
KInK' ................ 1,553 1,007 0 495 176 73 ·14 50 126 23 
Queen. ............ 1,911 1,302 3 000 305 87 50 43 99 17 
Dranx ' ••.•....•.• , .. 1,390 987 2 .\07 202 80 32 24 56 1~ ... 
lUchmvnd • , ••••.•• , .. Ion 135 01 22 11 5 12 9 

'I'olal tJpdut. . ........ 9,069 8,660 173 1,243 ~2G 227 10.1 160 319 67 

Albany .............. 448 380 68 14 10 19 
Allegany ............. 26 22 3 I 2 
Dtoorrte •• , ••.••.••••• 301 105 4 4 
CAltaraugus •• 93 91 2 
COyuga .............. 74 73 1 
t11lutauquD ••••• , .•••. 172 166 2 
Chemung ..•• ~ ...••••• 95 94 
Chenango •.••••.••••• M 33 
Oillt ................ ~13 19 
Columbia ............ 10 16 
Cortland ............. '~O 20 
IJelawlre •••••• ' * ••••• '28 22 6 1 I 1 
Dutch ................ n,70 3·15 25 7 10 2 
Erl .................. 1,1170 928 16 138 51 11 43 20 
Esa4!lx •.•••• 40 37 2 3 2 I 
lIranklin ............. 38 38 
f'ulton ••.••• ........ 34 33 



.............................. __ n. ________ , 

Oent!lee .•••.••. , •••.• 31\ 29 ...... S t .. 2 
Orc:ono ............. 1~ IS , .... ' ... .. ... , ... , ... 
114mlltoll ............. 8 8 ...... ", ... .... .. . .. , 
lI"klnl.r •.•••••.••••• 07 67 , ..... ...... . .. , ... , .. , 
JoUe"on ............. 57 54 3 3 "0' 3 .... 
Lewl. ............... 17 10 I ,,0", .. ... ,0,-
Uvlng.ton ............ 34 34 ...... ... .. "" ... .,>, 
M.dllon ... ' ......... 60 59 , ..... . ... ,. ' .. ' . .. "27 ~to"roe ••.•..•....... 726 519 13 1103 40 38 IU 08 11 
Montllomcry .••.•.•••• 34 31 3 .... 1 I 
Nauau .•••••.••.••..• 1,079 919 8 165 07 54 20 

I 
10 4 

NI.g .. a ........ ..... 104 02 ~ U 9 1 , ... 
Oneld. .............. 1\01 106 t 7 2 4 I 

I 1 

OnondaBa ............ 376 257 21 U3 18 30 10 18 36 
Ont.rlo ••••••.•••..•• 37 31 ...... 6 2 ... 2 2 
OrMgo .............. 636 ·191 13 41 I 12 14 7 
OrleAns 16 16 . ..... 1 I ... .., . 
o.wego :':::.::::'" .• 25 23 .... 2 2 , .. , ... 
OUO.1I0 .............. , 32 32 ...... .. .... .. ,' .. . ... 
Putnnln ••••••.•.••.•. 13 13 ...... ...... .. 

i 
.. 

Ii 
... 

Renuelaer •••.• , .•.•.• 137 116 ...... 22 I 12 6 
!lockland , ........... 226 196 1 30 6 2 2 2 14 
St. Lawrence ••.•.••.• ~ 65 60 2 ,I 2 ... I I 
Sar.tog" ............ , 94 73 0\ 20 8 3 4 4 
Schon.ctady .......... 166 146 .._ ... 21 2 3 1 14 1 
Schoharlo * ••••••••••• 16 16 , ..... ...... .... ... . ... 
Schuyler ............. 3 2 , ..... 1 . .. I 
Seneca •...••• 31 24 ...... 7 4 ... 2 
Steu"" .......... , , •.. 73 UO \ 13 0 ... 7 
SUrrolk .............. 1,094 1,681 ...... 113 13 8 21 
Sullivan .... , ......... 02 70 i 9 .... 1 3 

10 46 
·3 2 

'1'10' ................. 36 32 ...... 4 .... .. . ... 2 2 
Tompkln. ............ 30 2& I 14 2 ... I 1 10 
Water ............... 74 70 I 3 . ... ... .... 1 2 
Warron 36 31 ...... 5 1 .. . .... 
W •• hlnKt~~·:::::::::: : 30 27 , ..... 3 2 .. . .... 2 1 

I 
Wayne ••••.••.. ...... 111 89 2 22 2 14 I 5 
W •• tehe.tor ••••. ..... 878 707 67 140 GO 9 1& 12 40 
Wyomln,., ••.. ... , ... ttl 15 ·f ••• • I 1 .. . .... 
Vatel .••••••. ........ 2 2 .t •••• , .... .. .. ... . ... 

'Thl. tabl.l. b.,.,d on the rollowlng '.llO,t.d orlglna. petltlonl dbro.e" ot(boy.onlv): 16,772 Juvenile OolinquonoY t><tltlon., 
mlnOi 307 Juvenile Oellnquency pelltlon. ror which thor. were lublmoted PINS p.tltlon, (30 In Now York City and 277 
oulsld. N.w York City); rogardl ... or courL (lndlng. 

"FI~ur •• In column. 2, 3, and 4 exc .. d total ""cao .. oonl. proce.dlngl 111" Included I. both column. 3 Md 4, 1'here were 140 
luch procfedlnglltAtt!wlde. 

l-' 
~ 
Col:) 



Table 82 
FAMILY COURT 

Original Petitions Initially Disposed 
Juvenile Delinquency Pt'fceedings (Girls Only)* 

Detention by Region and County 
Jan. 1, 1977 through Dec. 31, 1977 

l>loln<d 1"'.a\l', u[ n.I ••• I~n not..,.,. Pouu". and nl.pOIIman 

IWIlon 
I---- """ ... ~nl-··-~ 'H~ r-~ ~- ~~"-"'-'~-r--

ClUnlY '1'01.1" 
Not u.r~!. ",tilt.. t·1 &·14 16·21 2~·3() 31·90 ul·IM 181.365 3GI> n.~. 

o,I.ln. PellUon n;.;:::!".. Day. nlY. V;y. DIY' P,y. Pay. Pay. Or Mot. -----,--1--
'!'ulal Now York SIAl. . • . 1,96a I,OOB ~o 303 128 40 32 28 G6 10 

N.w York ' .. , ..... , •. 

'1\>tal New YOt~ Clly ,_._. 1-_5_8_4-+_4._48-+ __ 1-,_1_3_2 -1-_'1 ~ __ G+_9+_-!-_-I-_+ __ I-__ ll) 24 I) 

\(JnKI. .... ,.,., ..... . 
Qu .... ,., ....... '." 
lkt1n.lC. •• > •• , •• , ' ,~, •• 
II1.htnond .. , , ' , , .. , , , 

102 112 47 M 
140 un 31 11 
133 112 21 /1 
120 O~ t 21) 11 

23 ;6.. .... 7" 

3 10 2 
3 G 1 
6 2 2 
2 6 
1 2 

. .j..~-.j... --f---' '---I--I---t--t--+--t---f---
'1\>1., Up.jIAIO"~.::.:..:.;.:. _~~:~,~ I-:'~ ' __ ~~_f-_~~I.1 ~~~.. 40 32 

Nb.ny .".......... 110 94 1\1 a 
AlI'fOrty """"" , 1 1 ., , ••• , 
Illoom. '" ."',,.'.. 3& 35 ' "'. . ••. 
Cattaraugu •• , ... , ., ,. G 5 
Cayo,. • ."... 5 5 
CIllul.u1lU. , .' ....... , 10 10 
Cl1.,"un~ ...... , , . , , 20 20 ... 
CIl.n.n~o .. ", ...... ' 3 2 1 
Ol.\on. ............ 2 I "'" I 
()qIJmb:. • ... '" .• ", 2 a 
Clrlland .,." ....... . 
o.IA",.", ........ , ' .• 
IM.h .... , ......... ,. 
r.t ................ .. 
Eaau ... , .... , ...... , 
Franklin .. ' ......... , 
~~\ho. , .. .. .. ... • .•. 

7 
16 

lit 
~ 
6 
3 

1 
10 
95 
3 
6 .... .. 2, .... .. 

G 
16 

2 
III 

t 
(\ 

.... 

13 2 

~ 

fool 
(1) 
fI'-



OOneatoo .••••...•••.. . 
Oreeno .' ••••...•• , .. 
flAmlllon ............ . 
""klrner .••••••••.••• 
Jolle"on ........... . 
IAwl .............. .. 
Uvlnplun .......... .. 
Mldl.on ........... .. 
Munroe ............. . 
Montgom.ry ••.•.•••.. 
N .... u ............. . 
Magara •• , ....•••.••. 
Oneld .............. . 
On.nd',I· ... ", ... , .. 
On"'rlo ., ..... """ 
o.an .... ,., ....... . 
Orleanll ....... , ...... . 
o.WCRO ............. . 
au.Ko ..... " ....... , 
l'ulnlm ............. . 
Rtln .. ,laer ...•••...•.. 
llockland ........... . 
Sl. Lawrence . ........ . 
SAratoga .. ', ........ . 
Sch.nodady .. , •.•••.. 
·Schoharle ......... .. 
Schuyl.r ' .......... .. 
~neca ,., •.••.•.. , .. , 
Steubtn ...... , ...... . 
surrotk .......... , .. 
Sullivan ............ .. 
'I1uR ......... · .. , .. ,. 
Tumpklna ., ......... , 
Utat" .. , .. ',. , .... , 
Warnn 
Washington, , , , . , .•.•. 
Wayne .............. . 
Weilchetle( .. , , 
WyomlnM ... , .... , , , • , 
Vatet .. , ....... , .. ', . 

10 
)0 

3 
3 
o 

70 

164 
2~ 
19 
GO 
12 
64 .. 
G .. .. 

112 
3,1 
4 

11 
20 

I 
3 

22 
216 

4 
6 
6 

20 
3 
3 

17 
129 

3 
I 

10 
10 
S 
3 
9 

63 

... i3D 
21 
1G 
33 
11 
59 .. 
G .. .. 

12 
32 

4 
7 

10 

I 
3 

13 
209 .. 

6 
1 

10 
3 
3 

16 
10,t 

3 
I 

· .. ·Ii 

II 

23 

25 
2 
3 

23 
I 
5 

11 
.. .. ·3 

I 

0 
H 

I 
20 

1 

13 
I 
2 
11 
I 

11 
I 

to 

• This ."hle Is bu.d on th. rollowlna repurled orllllnol pollUon. dl,p .. cd ot (Klrls only), 2,0,12 Juvenllo Oellnquoncy petition" 
minul 00 Jllvenli. Oellnquen.y petlUon, tor whl.h thol. w.r. ,uballtul.d PINS petitio", (8 In New York Cily and ~2 ouuld. 
New Yurk City). r.~atdle .. ur cuurl rlndln~ . 

•• Flllllre, In columna 2, 3 'lPd 4 .. ,,,,.d tot.1 b ....... 10m' pruc •• dlnp ar. Included In both .o)umnl 3 and 4. Th"e wor. 19 lu.1I 
I"o ... dlnp ,."tewld •• 

f-l en 
C;I 



'lIable 83 
FAMILY COURT 

Originnl Petitions Initially Disposcd 
Juvenilc Delinquency Proceedings (Boys Only)* 
Natul'c of Dispositions by Region and County 

Jan. 1, 1977 through Dec. 31,1977 
======""'_"'==""-.~'""-========~=::;:;-::O.7-"-===:::-:::':-·:::':-":"::''''':''==:!C_~~ ..... ~_.=~====-_ .. ___ -._---__ ~-----~-"----"-

Nu AdJudle~Uon AdJudlaluon 

~'·"'r~~- --- -,- ,...~-. """-=r"~,..,-'~-r"" 

Oth •• 
0\.1· 01,· 

OLIo 1111,· 01" ml ... " 011' 011· 
!1\1 ... " .. I 1ll1... 0\.1· In Tfant· lila' .ha •• ,d ha.,.. P.o- or It.. n .. 

rllr at at 1111 .. ,,, 01" j.'u.. rarred ch ••• ,d to to ba' Bull' lilY!' Ohio Ihl.· Ihlt· 
~'allu.. 1' •• 1· 01,· lor IIII ... d th... to 10 Monlal Mental lion abl, lIon .Ion IIvo IIV\! 
.r I~oo Find· 1",,1' I'allur. With· in<l An' An· lIy· lIy. 0.. Jud,. Wllh. Pr!, .... '" 101 lor rll~' PII •• ' 
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Law Guardian Program 
For Last Two Completed Fiscal Years 
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Chapter 4 

Special Programs 

4.1 Mental Health Information Service 
Section 29.09 of the Mental Hygiene Law establishes in each 

of the State's four jUdicial departments a Mental Health Infor­
mation Service. The director In each dEtlJartmcnt and his assis­
tants and staff are appointed by the Presiding Justice of the 
apprl:>priate Appellate Division. The statutory functions of the 
service include reviewing the admission and retention of men­
tally ill patients in mental health facilities; informing patients 
of their legal rights; providing courts with all relevant informa­
tion concerning the patient's case in judicial proceedingsj and 
providing similar services for the mentally disabled ana their 
families. 

Table 86 ,is a summary of the principal activities ofthe Mental 
Health Information Service in 1077 as tabulated from reports 
furnished: the Office of Court Administration. 

4.2 Central Index for Post·Ce·ttviction 
Applications 

A Central Index for Post-Conviction Applications was estab­
lished in the office of the Administrative Board of the Judicial 
Conference on July 1, 1.970. The system was devised after exten­
sive discussion with a committee of both State and Federal 
judges which was chniredjointly by then Chief Judge Stanley H. 
Fula and then Chief Judge Edward J. I..umbard. The main pur­
pose of the Central Index is to permit a jud~e, whether State or 
Federal, who receives a post-conviction apphcation to look to one 
place to determine if the petitioner has made similar application 
to another court 01' has another application presently pendin&,. 

The system operates relatively simply. When a judge recelves 
a post-conviction application, he completes n card form and 
mails it to the Office of Court Administration. This form indi­
cates the petitioner's name, his New York State Identification 
Infol'mntion Number (NYSID), the date the application was re­
ceived, the type of application, the judge's name, the court, and 
the docket nnmber. The OCA then processes the information on 
its computer, and the computer generates a two-part form which 
is sent to tne judge. The first part of the form i:ndicates any 
previously reportea application made by the petitioner since 
July 1. 1970. trhe second part of the form is completed by the 
judge when the application is disposed of, and it IS sent to the 
Office of Court Administration for inclusion in the Central In­
dex. 

In 1977, a total of 671 applications were received by the 
Central Indext 475 from State courts, and 196 from Federal 
courts. Of the 394 dispositions received, 319 were from State 
courts, and 75 from Federal COUrts. 
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An analysis by computer of the applications receiveq indicates 
that 121 post-com lctIOn applications during the yeet' had been 
filed previously in another!:ourt. This would indicatl" that those 
who Dring post-conviction applications do not limit themselves to 
one application or one court. Thus, the main purpose in estab­
lishing the Index-to make available to the courts the informa­
tion tliat other similar applications have been ma.de 01' ate pend­
ing in other courts-is being served. 

Table 87 sets forth the type of applications received by both 
the State and Federal courts which were reported to tlie Ad­
ministrative Board of the Judicial Conference during 1977. 

4.3 Retainer and Closing Statements 
Under 22 NYCRR Parts 603,551 and 1022, every partici\lartt 

in a contingent fee in the First, Second and FoLt ~h JudlCial 
Departments* must file a Statement of Retainer with the Office 
of Court Adtninistration in cases involving personal injury, 
property damage, wrongful death, or change of grade. This 
statement must be filed within 30 days of the lawyer's being 
retained (15 days in the case of \tof counsel" lawyers). It sets 
forth the date of the agreement, the terms of compensation, the 
agreement as to worK. and fee division between the original 
lawyer and the liof counsel" lawyer, and data about the person 
referrin~ the client to the lawyer. 

Additionally, every such lawyer must file a Closing Statement 
with the Office of Court Administration within 15 days of the 
date the monies become available to him. This statement sets 
forth such information as the monetary amount of the settle­
ment or award (if any). If an action was commenced, it contains 
the date, court, and county of commencement and the method 
und date of termination (by settlement or judgment), the gross 
amount of the recovery, the person payirtg the recoveri.:' the 
distribution of the recovery to the client, and tho lawyer s fees 
and other disbursements. • 

The purpose of these statements is to pl'c>vide information for 
use by the three Appellate Divisions to prevent the charging of 
unconscionable fees in contingent fee cases and to discourage the 
solicitation of cases. 

'fable 88 shows that 103,478 retainer statements wer(; filed 
with the Office of Court Administration in 1977. 'rhis was an 
increase of 1,671 retainers over the previous calendar year. The 
figures for each year were comparable because the full impact of 
the institution of no-fault insurance was felt in both years. 

Table 89 gives the court in which actions were terminated and 
the monetary breakdown by settlement or judgment. For cases 
on the Supreme Court calendar, the largest single group of cases 
terminated involved recoveries between $3,000 and $4,000. The 
largest single group of cases terminated in the lower courts 
illvolved recoveries for $1,000 to $2,000. The great majority of 
claims settled l'csulted in at least some monetary l'ecovery. AI-
• At }lrl!8\lI\\, thbr61t\ iii) nllll/! rul" Cot till) ThlrU Judklcll OepartmCIlt. 



173 

though there were some very large recoveries, they were propor­
tionately few; there were 1,225 recoveries in the $50,000 to 
$100,000 category, and 952 r~coveries over $100,000. 

4.4 Compulsory Al'bitI'ation 
The Coml?ulsorl' Arbitration Statute was enacted by the 

Legislature In 1970, Judiciary Law Section 213 (8). The statute 
was extended by the Legislatul'e at the 1975 session to August 
31 1977. 

Section 213 (8) authorizes the Administrative Board to pro­
mUlgate rules for the compulsory arbitration of claims for the 
recovery of a sum of money not exceeding $4,000, exclusive of 
interest, pending in any court 01' courts. The Administrative 
Board has adopted, and from time to time amended, rules gov­
(;lrning compulsory arbitration (22 NYCRR 28). 

The Arbitration Program has been established on a pilot basis 
in Monroe County (September 1, 1970), Bronx County (May 17, 
1971)1 Broome County (March 1, 1972), and Schenectady County 
(June 18, 1973). 

One major bllSis for evalua.ting the success of the arbitration 
program is the use made of it. In 1977, a total of 3,064 cases 
were l'eferred to al'bitration panels in Bronx, Broome, Monroe 
and Schenectady counties, as shown in Table 90. This is about 
20 percent of the civil cases disposed of in the Supreme and 
County Courts in those counties during the yenr. 

A second m£\jor basis for assessing the arbitration program 
concerns the acceptance of those dispositions by the litigants. Of 
the 3,064 arbitrated cases, 34 percent were disposed oy settle­
ment, 63 percent ~y trial award and 3percent by other means. 
Tables 90 and 91 show that demands for trial de novo in arbit­
rated matters were 6.4 percent of cases arbitrated in Bronx 
County, 7.2 percent of cases arbitrated in Broome County, 6.5 
percent of cases arbitrated in Monroe County, and 11.7 percent 
of cases arbitrated in Schenectady County. Thus, in 93.2 percent 
of the cases :lrbitrated, the arbitrator's award finally determined 
the matter and relieved the court of the burden of dealing with 
these cases, That is a high percentage, considering that only 
33.5 percent of the awards were as demanded by the plaintiffs, 
as shown in Table 92 for all arbitration programs. 

A favorable by-product of the arbitration system is the in­
crease in the transfer d!>wn to city courts of cases pursuant to 
CPLR Section 325 (d). In the judicial year immediately precedu 

ing the institution of arbitratioll in Mom:oe Count.y, the Su· 
preme Court transferred 78 cases to city courts. In the 1977 
calendar year, 213 cases were tral1'3ferred to the Rochester City 
Court and 81 to the Binghamton City Court. It would appeal.' 
that when the superior courts recognize there is a readily avail .. 
able method of speedily dis~of;ing of cases in the city court.s/ they 
will transfer cases in whlch they believe the award wIll be 
$4,000 or less. Furthermore, the Bar appears satisfied to have 
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such transfers made. Moreover, of those cases which were calen­
dared in the Rochester City Court (those not settled before filing 
in City Court), 93 percent appeared on an arbitration calendar 
rather than on a trial calendar. Thus, despite the increase in 
transfers down 'Go the City Court, the number of cases added to 
the City Court trial calendar each month is sUbstantially less 
than the nu.mber added before the institution of arbitration. 

Another favorable aspect of the arbitration program is its use 
in situations in which the damage claims exceed $4,000. Al­
though arbitration is not compulsory in these cases, there were 
41 such cases stipulated to arbitration in Monroe County in 
1977. (Similar figures were not tabulated for the other counties.) 

An additional desirable aspect of the arbitration prog1'am is 
that 92.1 percent of the cases disposed of by al'bitl'ation took less 
than two and one-half hoUl'o to try, while less than 2 percent 
took more than five hours before disposition. It is apparent that 
the savings in time for attorneys and litigants are substantial, 
especially when compared to the length of trials conducted by 
traditional methods, particularly jury trials, in which at least a 
full day would be required. 

Finally, the large number of lawyers who have volunteered to 
serve as arbitrators is evidence of the enthusiasm with which 
lawyers have received the arbitration program. 95 percent of the 
active practicing Bar in Rochester is involved in the program. 

For an evaluation of this program, see the Appendlx. 

4.5 Statements of Appointments and Statements 
of Fees or Commissions 

Section 35-a of the Juduciary Law, as originally enacted by the 
Legislature in 1967, required the filing of a Statement of Ap­
pointment by each person aPl?ointed by the courts to perform 
services in actiolul a11d proceedmgs for a fee or an allowance. The 
statute e:alled for these statements to be filed with the Judicial 
Conferellce within 30 days of an appointment. 

The required information included the name and the address 
of the appointee; the nature of the appointmentj the title of 
litigation; and the name of the court and the judge or justice 
making the apptlintment. 

In addition, within 30 days of receiving a fee, the appointee 
was required to execute a statement of services rendered with 
other pertinent data related to the fee received. Under the stat­
ute, all statements filed were to be kept as matters of public 
record. The law also required that an annual summary of the 
information in the statements be furnished to the four Appellate 
Divisions of the Supreme Court for use in supervising court 
appointments in their Judicial Departments. 

A total of 121,640 statements of appointment have been filed 
since July 1, 1967, under this system; 112 were filed in 1977. An 
extensive study of this system of two reports for each appoint­
ment revealed a number of inefficienr.ielS. Not the least of these 
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was the failure of many a~pointees to file a statement of services 
rendered after payment of the fee. To deal with this problem, the 
Office of Court Administration sponsored legislation amending 
section 35·a which was enacted as Cha.pter 834, Laws of 1975, 
and which went into effect starting wIth appointments made 
after September I j 1975. 

Under the amended law, judges who approve fees are respon­
sible for filing a single comprehensive statement, entitled 
Statement of Fees or Commisslons, on appointments for which 
the fee is more than $100. The judges are re9.uired to send the 
statements to the Office of Court Administration each week for 
data processing and filing. Fees of $100 or less are not required 
to be reported, because they are believed to have little sIgnifi· 
cance in the statistical study of appointments made in the court 
system. 

In 1977, a total of 5,852 Statements of Fees or Commissions 
were filed with the Office of Court Administration. Such state­
ments accounted for about 95 percent of the statistical data 
furnished in annual reports to the Appellate Divisions. The new 
system accomplished its intended purpose of getting more timely 
reports on court appointments with.out loss of required data 
provided by the older system. 

STATISTICAL TABLES 



-
Judicial 

Department 

First t t ......... I • 

Second .. I ••••••• 

Third . ~ .... t" •••• 

Fourth •••••••.•• 

Statewide Total I." • -

Table 86 
Mental Health Information Service Activity 

by Judicial Department 
Jan. 1, 1977 through Dec. 3.1, 1977 

Nonjudicial Applications for 
Proceedings Release or Retention 

Contacts 
Applications W /patiellts Patients Patients Hearings 

Reviewed & other Rllleased Retained Demanded 

20,261 46,281 741 221 519 
65,333 251,821 642 6,702 2,421 

5,132 13,836 28 788 302 
14,394 23,046 29 2,~04 499 

105,120 334,984 1,440 10,215 3,741 

other Activity 

Judicial Reports Hearings 
Cases to Courts Attended --
1,444 994 448 
9,153 7,620 2,332 

979 850 134 
2,989 2,535 219 

14,665 11,999 3,133 
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Table 87 
Central Index of Post­

Conviction Applications 
Jan . .1, 1977 through Dac. 31, 1977 

N.Y. Federal 
Typo of Application Courts Courts 

Habeus Corpus 224 108 
Coram Nobis 12 0 
Article 78 236 2 
Civil rights 0 86 
Motion for resentence 1 0 
Certiricate or relief from 

disability 1 0 
Rearguments - ce~tiCicate 

of relief from disability 1 0 
'rotal 470 196 

-

Table 88 
Retainer Stntement Filings 

by Mouth 

Tottll 

332 
12 

238 
86 
1 

1 

1 
671 

Jan. 1, 1977 through Dcc. 31, 1977 

Percent 

49.4 
1.8 

35.,1 
12.8 

0.2 

0.2 

0.2 
100.0 

Number of Statements 
~ 01 Retainer [<iilcd 

Jni1uary ..... '" " .. --. t 4. ~ ~ " II- il , " I t l II- .. II- ..... " .... " .. ,. .. 8,450 
February t ................. t ... " ......... /I .. ~ • 7,928 
~1nrch " ............ It .... " 'w \. .......... t ••• /I .. ~ .. 9,381 
Ap .... n .. t ....... " ., ........................ t ........... ~ .. 8,512 
May ............... " ................. , ... _ ...... /I .. ~ .. " .. 8,69G 
June 1r .. " .. " " " .. ". .... '" 4. .. -'j. " ... il It It: .... , l ...... ~ .. ~ • 8 .. 071 
July ...... , ................. , t; • , •• It • 'I • • • 7,891 
August .................•..... /I • '# • " • •• 10,291 
September ...........••.••.. , .. " . '# • t • .. • 7,814 
Octobor ...•... " . , .....•... " ... •.•. ., ... . .. 9.706 
~!uvc.rrtbet .... '" '" '" 4. ~ ...... , __ '" It __ 'I •• 4. It • ~ • II • • • • • 8,196 
December ...............•... It • f • " • • • • • 8.147 --Total., " " " .. It It .. '- "- ......... i •••• I> ••• II •• ~ •• ltt3,478 



Table 89 
Court and Monetary Breakdown of Closing Stutements 

Jan. 1, 1977 tllrough Dac. 31, 1977 

NOI~ Wh~"Qv.r Individual dll3hlg MGI~m~1\11 \i.r~ liI.d by QUOII\.)'. acllng Jointly 1\1 a rA!lll. Mch 'lilt~m.1\1 r.c.lv.,1 ", .. lnclude,lln Ihuu t.bul.tintl., Thul.lht numb.r M Iiolem.nl& 
.onl ... hAl.x~.omlh. tul"llIumb., or tr~u dO!l.d. 

+Includ •• cllndomMlioll 11& "'til as IQII mIU." 
'It.m 3 of Iha oIll3ll\g ,lat.IMnl I.qulln thAllh. COUll and mi. "" IndIcated I!'n 11(\1011 "'III conlllt.ne.d, Thlt cat.~OIY hldud,. Ihol. ,"'I.molll1 In which thl, Itfm II t.tl blank. 

~~ ...... -------------------------------------------------- ---- -~ _._--



179 

'rnble 90 
Disposition of Compulsory Arbitration Cases 

by County 
Jan. 1, 1977 through Dec. 81. 1977 

-County Settlement Trllll Awnrds Other 

Bron~ t 11 •••••• 611 996 41 
Broome • ,1 ••• _ li9 79 0 
Motl.l'oe " .. , .. 11 • 4 395 757 ·to 
Schenectady ... 89 91 0 

Total ~ .. \l t 10 " 1,060 1,923 81 - - . 

Table 91 
Demands for Trial De Novo in Arbitrated Cases 

by Month 
Jan. 1, 1977 through Dec. 81. 1977 

Bronx Broome Monroe Schenectady 
Month County County County County 

Janullry •••• 8 2 6 1 
Fcbrul.ll'Y •• , :3 0 Ii 3 
March ••••• 11 0 8 1 
Allrll •••••• 8 () 6 2 
May •• f'" 16 1 7 0 
June •••••• 8 1 10 1 
July •••••• 11 4 a 2 
August •••• .. 0 8 3 
Scpl<lmbol' , • 5 1 5 :3 
October •••• <1 0 OJ 1 
NOYe}llocJl' •• 4 1 3 4 
D<l(!cmbcl' •• 13 0 6 0 - .. Total •••• 100 10 78 1) 

1'otlll 

1,554 
1S8 

1,192 
180 

3,064 

Total 
17 
10 
26 
16 
24 
20 
25 
15 
14 
12 
12 
18 

209 



b 

_ .... _. -
UI) to $101-

AW(lrd $100 $200 

None I •••• ., •• ,. t.t _ •• , f. 3 2<t 
Up to $100 •• I •••••••••••• 12 U 
$101- $200 ••••••••••••.•• 0 85 
$201- $300 •••••.••.•••••• 0 1 
$301· $400 ••••••••.•••..• 0 0 
$401 • $500 ••••••.•. , ••. 0 0 
$501 • $1,000 ••••••••• , ••• 0 0 
$1,001' $2,000 •••••••.•••• 0 0 
$2,001 • $3,000 •.••••••.••• 0 () 
$3,001. $7,000 ••.••••.•••• 0 ° $7,001, $10,000 ........... 0 0 
$10,QOl nnd up ••••.••.•••• 0 0 
Not raportcd •.•••••••••••• 0 0 
TOllils ... 1 .... I ... a ....... t ••• r 15 72 ------ ~--- ~- .. --

Table 92 
All Arbitration Services 

Plaintiff Denumd and A ward 
Jan. 1.1977 through Dec. 81l 1977 - - -' 

Dcmnlld .. 
$201· $301- $401- $601· $1,001- $2,001-
$300 $400 $000 $1,000 $2,000 $3,000 

21 ~3 35 145 170 82 
G <1 4 8 G 5 

21 15 11 28 13 4 
47 17 17 32 24 3 
0 ,12 14 40 19 7 
0 1 39 42 10 6 
0 0 0 IG8 14<1 38 
0 0 0 1 198 78 
0 () 0 ° 3 77 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 ""JL 0 0 

05 102 120 liM liM 299 
~--l,.-~- ._- -

"''''''~- .. ~ . . 
$3.001-

- .... -~ 
$7.001· $10.000 Not 

$7,000 $10,000 nnd Ull ltcportcd 'I'otul 

38 6 10 0 667 
0 0 0 0 57 
5 (J 0 0 132 
3 1 0 0 14!} 
0 0 0 0 122 
3 0 1 0 110 

15 1 3 0 3GO 
18 2 G 0 303 
22 0 2 0 104 
29 2 2 0 33 
0 0 () 0 0 
0 0 1 0 1 
0 0 0 0 0 

133 12 25 0 1,933 -- .' 
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Chapter 5 

Education and Training 
Programs 

Since 1962, the Office of Court Administration (OCA) has 
conducted education and training pl'ograms for over 17,000 
judges and justices of New York Stnte. In 1977 821 judges and 
822 town and viUage justices attended 17 OCA-sponsored pro­
grams. In addition, 42 judges attended national programs out~ 
side the state. Almost 400 persons attended nonjudicial training 
prQgt'mlls sponsored or financed by aOA. 

The office of education and training also administers the 
tuitiOlH'eimbul'sement prow'am for state-paid court personnel 
and provides assistance or advice and counsel to judicial and 
nonjudicial groups in the state. 

This chapte. consists of four sections: (1) judicial programs~ 
the ongoing OCA-sponsored and coordinated seminars anu 
workshops for judges; (2) town and village justice training pro­
grams, mandated by the Legislature and the Rules of the Ad· 
ministrative Board; (3) nonjudicial prow-ams, including newly 
developed cooperative l'elationships WIth various nonjudicial 
court-personnel groups in the state; and (4) other programs, 
judicial and nonjudicml, outside New York State, coordinated or 
assisted by OCA for various groups. 

5.1 Judicial Programs 

Sentencing Institutes 
Junual'Y 20~22, 1977 
February 3-5, 1977 

Two sentencing institutes were held in Crotonvillc, N.Y., for 
261 County Court judges and Supreme Court justices. Atten" 
dance was about equally divided, with New York City and up­
state judges combined in both institutes as las~ year. Speeches, 
panels und workshops focused on l?ul'ole uild probation 1'ules, 
aisparit~ in sentencmg, and em.ergmg problems in the law of 
sentencmg. Workshop {Sl'0up.s discussed several presentence pro­
bation reports, proVldmq the opportunity for an exchange of 
ideas. 

At the first institute I State Administrative Judge Richard J. 
Bartlett welcomed the Judges. After a brief introduction by Su­
preme Court Justice Lyman H. Smith, Dr. Edward DeFranco, 
chief of management analysis and informution systems for the 
Division of Probation, spoke on sentencing trends. He was fol­
lowed by Jack M. Kress, the project director for the Criminal 
Justice Research Center, who spOKe on criteria. in sentencing. 
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The judges were then divided into foul' groups to discuss sev· 
eral presentence probation reports. 

The gr(lUp discussions were followed by Marcus P. Salm, prob. 
ation project director for the Division of Probation, and Anthony 
Czarnecld, Westchester County senior probation officer, who 
spoke on probntion supervision. . 

Douglas A. Eldridge, counsel for the Office of Drug Abuse 
Servio~s, and David L. Diamond, de~uty counsel, Office of Drug 
Abuse Services, spoke on the role of ODAS in sentencing. 

The judges again divided into groups to discuss more of tho 
presentence reports. Gerald Hecht, director of probation for the 
New York City Probation Department, and Jack A. Kress sum· 
marized the group discussions, 

After the group discussions and summaries, Edward Elwin, 
deputy commissioner of the Department of Con'ectional Ser­
vices, spoke to the judges about correctional programs and prac· 
tices, and Peter Preiser spoke on recent developments in the law 
of sentencing. 

Guest speakers at the institutes were Stephen J. Chinlund 
chairman of the New York State Commission of Correction, and 
Edward R. Hammock, chairman of the Board of Parole. 

Seminar for City Court Judges 
March 11 .. 12, 1977 

The third annual se1'llinar for City Court Judges outside New 
York Citr was held in Syracuse on March 11 ar,d 12, 1977. 
Seventy Judges of the various City Courts outside New York 
City attended. On March 11, Professor David D. Siegel of Albany 
Law School spoke on recont developments in civil practice. He 
was followed by Judge Eugene F. Sullivan, Jr., of Oswego 
County, who spoke on sentencing, computing fines and indio 
gents. Later, Judge Sullivan was joined by Judge Eugene W. 
Salisbur~1 Acting Village Justice of the Villa&,e of Blasdell. and 
the two Judges led discussions of pretrial hearmgs, arrests with­
out warrants and other recent cl'llldnal problems, and discovery 
in criminal actions. 

On March 12, Dean Emeritus Jerome Prince of Brooklyn Law 
School spoke on evidence, hearsay and some exceptions. He was 
followed by Judge Salisbury, who spoke on summary 
proceedings.-recent developments and new statutes. 'rhe Rules 
of the Administrative Board were discussed by Michael F. 
McEneney, then director of education and training, now director 
of management and planning for the Office of Court Administra­
tion. He emphasized those rules which govern judicial conduct. 
Judges Sullivan and Salisbury then led the final two discussions 
on topics ofmlUor importance to City Court judges: motor vehicle 
matters and adjournments in contemplation of dismissalsl youthfu·! offenders, Family Court and Article 8, and seal ana 
return orders under CPL 160.50. 
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Seventy-foul' County Judges attended the 1977 seminar for 
County Judges in Saratoga Springs. 

Judge John A. Gallucci of Rockland CountYl president of tho 
County Jud~es' Association, welcomed the partlClpants. 

A dlscusslOn on the Primer on Jw~ Instructions was led by 
Actints Supreme Court Justice Peter J. McQuilla.ll of the First 
JudiclUl Department, the author of the Primer. Following Judge 
McQuillan were two discussions. One, led by Judge John S. 
LocKman of Nassau County, centered on CPL 210.40, dismissals 
in the interest of justice; People v. Huntley, its requirements and 
recent developments; and People v. t1andoval and its present 
criteria. The second discussion WIlS led by Judge Albert 
Rosenblatt of Dutchess County. It centered on seal'ches and 
seizures, People v. DeBour and People v. Ingle, and their progeny. 

Supreme Court Justice Lyman H. Smith of thf} Seventh Judi­
cial District, chairman of the Criminal Jury Instructions Com­
mittee, completed tho schedule with a report on the status of the 
pUblication of criminal jury instructions. 

Joseph W. Bellacosa, tlie Clerk of the Court of Appeals, lec­
tured on recent develoJ.>ments in the criminnllaw. 

Supreme Com·t Justlce Richard J. Bartlett, the State Adminis­
trative Judge, made the closing remarks. 

Tho judges were given baCKground materials for most of the 
topics discussed. 

Sominar for Surrogates 
Muy 23-26, 1977 

The 11th annual seminar for Surrogates was held in Saratoga 
Springs. 

Supreme Court Justice Richard J. Bartlett, the State Adminis­
trative Judge, welcomed the 50 attending Surrogates. 

The program was divided into five seminar periods. The first 
discussed litigation in the Surrogates C~urt and was led by 
Professor Joseph T. Arenson, pl'ofessor of law at New York Law 
School and counsel to the Public Administrator of New York 
County, Surrogates Evans V. Brewster (Westchester County), 
Bertram R. Gelfand (Bronx County), John L. Ostrander 
(Saratoga County) Gerald Saperstein (Cayuga County) and 
Professor Paul J. Powers, adjunct professor of law1 St. John's 
University School of Law, and former chief law asslstant, New 
York Count¥. Surrogate's Court. The second seminal' period also 
concerned htigation in the Surrogate's Court; it was led by 
Professors Arenson and Powers and Surrogates Arthur A. Davis 
Jr. (Ulster County), Irving Goldman (Clinton County)~ Edwf)'~'d 
M. HOl'ey (Cnttaraugus County), and John F. Skahon (!(ockland 
County). 

The third seminar period dealt with the Tax Reform Act of 
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1976 and was led by Ira H. Lustgarton, Joseph Kartiganer, and 
William D. Zabel, all of New York City. 

In the fourth seminar period, Dean Ralph D. Semerad of Al­
bany Law School spoke on the revision ofEPTL 5-1.1 and Judge 
Louis D. Laurino, Surrogate of Queens County, spoke on pend­
ing legislation of interest in the 1977 Legislature. 

The fifth seminar period was led by Jud~e John A. Keane, the 
president of the Surrogate's Association. 'Ihis seminar informed 
the Surrogates of items ofintere!:lt involved in the state takeover 
of the local courts and the unified court system. 

Printed material was distributed to the Surrogates which also 
served as a handy reference to recent cases. 

Conference of Now York State Trial Judges 
June 27-3ti, 1977 

About 1.25 judges and justices attended this annual seminar 
held in Crotonville. 

Chief Jndge Charles D. Breitel welcomed the judges at dinner 
and introduced the guest speaker, Associate Judge Domenick L. 
Gabrielli of the Court of Appeals. 

On the second night Associate Justice Theodore R. Kupferman 
of the Appellate Division, First Department, and Associate Jus­
tice John L. Larkin of the Appellate Division, Third Depart· 
ment, spoke 011 some of their experiences on the bench. The next 
evening Deputy State Administrative Judge Robert J. Sise re­
ported to the judges on the progress that had been made to date 
in the Legislature and under Standards and Goals. 

The program consisted of four seminars on topics vitally re­
lated to the role of the trial judge. The first, on recent develop­
ments in the CPLR, was chaired by Judge Kupferman, and 
Professor David D. Siegel of Albany Law School was reporter. 
Panelists for this seminal' were Supreme Court Justices Harold 
J. Hughes and Edwin Kassoff ,and Professor Adolf Homburger, 
then of Buffalo Law School~ now at Pace University Law School. 

Another seminar, on eviaence, was chaired by Dean Emeritus 
Jerome Prince of Brooklyn Law School. Reporter for this semi­
nal' was Professor Faust F .. Rossi of Cornell University Law 
8('hool. Panelists were Administrative Judge Joseph G. Fritsch 
and Supreme Court Justices Morlon B. Silberman and Donald J. 
Sullivan. 

'1.'he seminar on Criminal Law and Procedure was chaired by 
Supreme Court J\.l~tice Thomas M. Stark. Reporter for this 
seminar was Professor Robert A. Barker of Albany L8w School. 
Panelists were Justice Leonard H. Sandler, Acting Justice Peter 
J. McQuillan and P~ter Preiser. 

The seminar on the role of the trial judge was chaired by 
Supreme Court Justice Lyman H. Smith, ana Professor Joseph 
H. Komer of New York Law School was the Reporter. Members 
of the panel were Appellate Division Justice John L. Larkin, 
Justice David O. Boehm and Dean Emeritus Ray Forrester of 
Cornell University Law School. 
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The last day of the conferenc.e featured a lecture by Professor 
Milton Gershenson of Brooklyn Law School on matml'lOnial ac­
tions and a consensus of panel discussions, with the four Repor­
ters giving their summary reports. 

OJ)servers at the conference were Dean Joseph M. McLaughlin 
of Fordham University Law School, Dean John J. Murphy of St. 
John's University Law School, Professor Gershenson, and Ed­
ward P. Borrelli of the Office of' Court Administration. 

The program coordinators for the conference were Pre eSso!' 
David R. Ko(~hery of SUNY at Buffalo Law School and Michael 
F. McEnenl1Yj' then. director of education and training, now direc­
tor of mantlg(lmrint and planning for the Office of Court Admin­
istration. The Hep,urters) summaries are printed in full at the 
elld of this (:hapter: 

Fnmily Court Workshop 
Se·ptember 25-27, 1977 

'rhe ninth annual workshop fot Family Coutt Judges was held 
in Lake Placid with about 97 judges in attendance. The first 
m(~eting, the general assembly, included introductory remarks 
by Judge J, George Follett, president of the Association of 
Judges of the Family Court of the State of New York. This was 
followed by a discussion on mental health services and the Fam­
ily Court. The discussion was led by Judge Follett, Judge 
Charles F. Graney of Genesee County, and Dr. Michael 
Kalogel'akis of the State Department of Mental Hygiene. 

Three concurrent workshops were repeated to enable every 
jud~e to participate in each 0:.,:). The three workshop topics and 
theIr discussioll leaders wer~ evidence, led by Dllan Emeritus 
Jetome Prince of Brooklyn Law School and Family Court Judges 
Donald J. Corbett, Jr. and Richard M. Palmer; recent develop­
ments in the principles of criminal law as they affect Family 
Court, led by Family Court Jud~e Edward J. McLaughlin of 
Onondaga County and ,John J. Elllot, assistant district attorney 
of Oswego County; and a review of legislation and significant 
recent decisions, led by Dean 1. Leo Gltisser of Brooklyn Law 
.school. 

Senator Warren Anderson, Temporary President and Majority 
Leader of the New York State Senate, also appeared to address 
the judges. 

Conference of Civil Court Judges 
November 11-13, 1977 

The fifth annual seminar for New York City Civil Court 
judges was held at Swan Lake with 77 judges attending. The 
purpose was to present current developments in the law and to 
provide for an exchange of ideas b2tween recently elected and 
experienced judges and law school professors. Judge Shanley N. 
Egeth, president of the Civil Court Judges Association, wel­
comed the judges and introduced Judge Edward Thompson, 
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former Deputy New York City Administrative Judge, and Judge 
Francis X. Smith, Judge Thompson's then recently appointed 
successor. 

There were two panel discussions: recent developments in the 
CPLR, led by Judges Salvatore T. D(;lMatteo, Benjamin F. Nolanl Seymour Schwartz, and Benjamin Glass and Professor David 
Siegel of Albany Law School; and evidence

i 
led by Judges Her­

bert Shapiro, Charles H. Cohen, Dominic t Corso, and David 
Stadtmauer and Professor Richard Farrell of Brooklyn Law 
School. 

Professor Farrell also addressed the judges on new amend· 
ments and recent developments in the no-fault insurance law. 

Teri R. Rosen, president of Word Wright, Inc., spoke to the 
judges on the implications of the recently enacted Plain English 
Law. 

Newly Elected and Newly Appointed Judges Seminar 
Decemoer 5-9, 1977 

As soon as possible after election 01' appointment, new ~udges 
have the opportunity at this seminar to learn about a varIety of 
important aspects of their new role as judges. Experienced 
judges, law school professors and other experts discuss substan­
tive and procedural law and give helpful information about the 
duties and responsibilities of judges. 

Classes at the 1977 seminar ran from 9:30 a.m. to 5:00 p.m. 
each day. After lunch every day a special guest speaker ad­
dressed the judges. State Administrative Judge Richard J. 
Bartlett spoke on the role of the Office of Court Administration. 
Supreme Court Justice David Ross, New York City Administra­
tive Judge, gave the fudges some helpful hints on conducting 
triuls and dealing with the Bar. Supreme Court Justice Edwin 
Kassoff, chairman of the Publications Committee, which is re­
sponsible for the Bench Book for Trial Judges, explained how 
best to use the book. Leo Levy, County Clerk, Bronx County, 
spoke on the use of jurors and explained the problems the Com­
missioners of Jurors face in supplying adequate numbers of 
jurors to the trial parts; and Albert Court oftne New York State 
Employees' Retirement System spoke to the judges about the 
system. 

A discussion on the trial judge's role, conduct of trials, court­
room decorum and pitfalls was led by Supreme Court Justice 
James J. Leffl First Judicial District. A roundtable question­
and-answer period on judicial conduct was conducted with As­
sociate JustIce Arthur Markewich of the Appellate Division, 
First Department, Michael R. Juviler, Counsel, Office of Court 
Administration, and Gerald Stern, Administrator of the Com­
mission on Judicial Conduct, guiding the discussion and provid­
ing answers to questions. 

Additional topics and discussion leaders wore the role of the 
court reporter, Ms. Rosalie Labate, president, New York State 
Court Reporters' Association; topics of interest to the new judge, 
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Michael F. McEnaney, director of mElnagement and planning, 
Office of Court Administration; criminal l;1rocedure, Supreme 
Court Justice Thomas M. Stal'k (10th Distl'lct) and Acting Jus­
tice Harold J. Rothwax (1st District); the Office of Drug Abuse 
Services, Douglas Eldridge, counsel; evidence, Dean Emeritus 
Jerome Prince of Brooklyn Law School; patternjury inl::ltructions 
in civil cases, Bernard S. Meyer, chairman, Pattern Jury In­
structions Committeej intel'court relations, Deputy State Ad­
ministrative Judge Robert J. Sisei substantive criminal law, 
Joseph W. Bellacosa, Clerk, Court of Appeals; and Civil Practice 
Law and Rules, Professor David D. Siegel of Albany Law School. 

5.2 FrOWn and Village Justice Training Programs 

There are over 2,500 town and villnge justices in New York 
State. Most are not admitted to practice law in the state. 

Newly elected or appointed justices are required by Inw and 
the rules of the Admmistl'ative Board to take a basic course in 
the fundamentals of the lnw that they need to know and in their 
du.ties and responsibilities. The basic course is given three times 
a year-in April, July and November-and must be taken as 
soon as possiole after election or appointment. A passing mark 
on the linal written examination and attendance at a minimum 
of 80 pel'cent of the classes qualify the justice for certification. 

Newly elected or appointed justices are also required to take 
the advanced course, which is scheduled at least five times a 
year and must be taken as soon as possible after completing the 
basic course. The sc.ccessful completion of this course qualifies 
the justice for certificatiol1,t, which is valid fOl' the current term of 
office and one year thereatter, 

All justices are also required to successfully complete the ad­
vanced course within one year of beginning a new term of office 
to be recertified. 

A summary of the basic and advanced programs held in 1977 
follows: 

Month and Location 

February-New York City 
March-April-Albany I Buffalo, 

Syracuse 
May-Olean 
June-Rochester 
July-St. Lawrence University 
September-Ellenville 
October-Lake George 
November-Albany, Buffalo, 

Syracuse 

Total 

Number of Attendees 
Basic Advanced 

58 

15 

338 

411 

114 

43 
41 

110 
49 
54 

411 



188 

5.3 Nonjudicial Programs 
The education and training office continued to maintain suc­

cessful liaison with many statewido groups of nonjudicial per­
sonnel and enlarged its staff to make possible the Implementa­
tion of fully OCA-sponsored programs as well. These programs 
are planned to reach almost all nonjudicial personnel within the 
next several years and will be repeated at various locations in 
the state. 

New Yorlt State Shortha11d Reporters' Association 
Seminar for Court Reporters in the First and 
Second Judicial Departments 
January 29, 1977 

The education and training office, in cooperation with the New 
York State Shorthand Reporters' Association, sponsored this one 
day seminar in New York City. Two booklets were printed at 
OCA for workshoR use: "Selected Words ahd Phrases Used in 
Criminal Actions, compiled by Acting Supreme Justice Peter J. 
McQuillan; and tlMaterlal for the En~lish Workshop Seminar for 
Court Reporters," prepared by Irwm Weiss. About 200 court 
reporters attended the seminal'. 

Peter R. Gray, then Deputy State Administrator, opened the 
morning session with a talk on recent developments in court 
administration. Selected words and phrases used in criminal 
actions was the topic of the morning work session led by Judge 
McQuillan. The afternoon workshop dealt with punctuation and 
was led by Irwin Weiss, teacher of English at Rhodes School, 
New York. Several education and training staff members pro­
vided administrative support during the c011ference. 

Conference for Family Court ClerIts 
May 31-June 3, 1977 

The education and training office cos~onsored the 25th annual 
New York State Family Court cle:d\s conference. Michael F. 
McEneney, then director of education and training, attended all 
the OCA-sponsored parts of the program. 

Edward Gardner, GCA's director of budget and finance, and 
Ronald Stout, the deputy director, extended greeting~ irom State 
AdministraUve Judge Richard J. Bartlett. There followed a de­
tailed discussion of the unified state classification of' nonjudicial 
positions. Mr. Gardner and Mr. Stout tailored the discussion to 
the specific questions and problems raised by the Family Court 
clerks. 

Judge Vincent Gurahian, Deputy Administrative Judge, the 
Family Court~ 9th Judicial District, and Shirley Mitgang, de­
puty counsel, GCA, led an open discussion on the revision of 
forms used in the Family Courts. 

Sue Johnson, then A.ctin~ Deputy State Administrator and 
now Assistant Chief Admimstrator, informed the clerks of per­
sonnel changes in OCA. This was followed by a detailed expla­
nation of the job classification survey procedures. James Lam-
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bert, mana~er, OCA Family Court Statistics Unit, spoke on new 
rules relatmg to unexecuted warrants. Steve Joachim, OCA 
court ~lannel.·l thanked the I!~amily Court clerks for their cooper~ 
ntion m helping to meet Standards and Goals. Shirley Mitgl1ng 
provided an uQdate on OCA.introduced and other pending legis~ 
lative bills affecting Family Courts. Michael F. McEneney, 
whose appointment to the por;ition of director of management 
and planning had been announced by Sue Johnson earlier in the 
meeting, chaired an open discussion to determine how the Fam· 
ily Court clerks and OCA could be more supportive of each 
other. 

Conference for Supl'eme and County Court Clerits 
July 19.20, 1977 

The education and training office, in cooperllltion with the 
Association of the Supreme and County Court Clerks of tho 
State of New York, sponsored two of the conference's four days. 
The first and last days were reserved for association affairs. 

Judge Robert C. Williams, resident Supreme Court Justice 
Sullivan County, extended greetings on the county's behalf and 
best wishes for a successful conference. At the conclusion of 
committee reports, association ~resident Mel Brewer introduced 
Michael F. McEneney, OCA's director of management and plan. 
ning, who introduced speakers from OCA. Sue Johnson Assis· 
tant State Administrator, spoke about the unified court budget. 
After a discussion, she met with the association)s executive 
board. Other afternoon speakers were Knute Rondum l assistant 
associate administrative analyst in the civil and crimmal activ­
ity reporting unit, on criminal and civil statistical reporting, and 
Fl'ededck Miller, legislative counsel, OCA, on t'(>cent legislation. 

( 

Speakers and topics on the followin~ day were Mr. Rondum 
and Mildred Floria, senior administrative analyst, civil activity 
reporting unit, on civil reporting; Don Fleming, director of 
OCA's Court Information Service, on offender·based transaction 
statistics; Donald Taylor, principal systems analyst, OCA man­
agement and planning office, on uniform civil l'ecordkeeping 
tIirou~h('lut the state; George Bacolini, supervisor of ~CA's cl'im· 
h~al d~sJ.'osition reporting unit on pl:oper procedures for criminal 
dlSposltlOn reportmg; Steve ,JoachIm, OGA court plannel', on 
standr.irds and goals; and John Poklemba, then law secretary to 
Depu(~y Stnte Aaministtative Judge Robert Sise, on recent cases 
of intElrest. 

Judl~e Sise was guest speaker a'i the evening dinner. He gave 
a genel'a} summary of the progress made by the courts in New 
York from the summer of 1975 to date. 

Conference for Chief Clerks of Surrogates' Courts 
September 19w21, 1977 

Problems facing the chief clel'ks of Surrogates' Courts and the 
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effect of the unified court budget on them were this conference's 
main topics. Sue Johnson, Assistant State Administrator; Ed· 
ward Gardner, OCA's directol' of budget and finance; Frederick 
Miller, legislative counsel, OCA, and Michael F. McEneney, 
director of management and planning, spoke about changes re­
sulting from the new budget and answered questions. Raymond 
Crapo, senior education and training assistant, attended all 
meetings as liaison from the education and training office. After 
a panel discussion on small estate admirlistration, arrangements 
were made to improve liaison between education and training 
and the Association of Chief ClerIts of Surrogate's Court so that 
the following yeal"s cooperative efforts would once again provide 
timely and critical topics. 

Conference for Commissioners of Jurors 
September 19-21, 1977 

Matters relating to the new unified court budget and its effect 
on the commissioners of jurors constituted the theme of this 
conference, cosponsored by the Association of Commissioners of 
Jurors and the Office of Court Administration. Michael F. 
McEneney, director of management and planning, covered many 
of the business aspects of the change from county to state 
funding. He further noted that New York was the first state in 
the nation to adopt a unified court budget and that the 
inevitable initial problems generated by such an undertaking 
would be solved in such 11 manner as to strengthen and improve 
the Judiciary and, at the same time, strengtlien the relationship 
between the Office of Court Administration and groups such as 
the Association of Commissioners of Jurors. 

Sue S. \Tohnson, Assistant State Administrator, explained the 
process by which job reclassification would occur throughout the 
courts on the unified court budget system. She informed the 
commissioners that meetings would be held throughout the state 
to answer all questions nonjudicial per~onnel had as state 
employees. She then answered questions on a variety of issues 
affecting the commissionet's of jurors, such as vacanc}' freezes, 
time and leave problems, and the non appearance of Jurors. 

The liaison between the Association of Commissioners of 
Jurors Gnd the Office of Court Administration, Frederick Miller, 
legislative counsel, spoke optimistically about the new jury bill. 
He thanked the commissioners for their support and requested 
their continued cooperation through the period of initial 
ad1ustment. 

Supreme Court Justice Richard J. Bartlett, the State 
Admmistrative Judge, spoke of the unified court budget as the 
culmination of 12 years of work. He thanked the commissioners 
of jurors for their cooperation during the transition and noted 
that they would be involved with an amended jury law in 
January 1978. Judge Bartlett also spoke about th.e court reform 
amendments being offered to the voters in November. 

Judge Robert J. Sise, Deputy State Administrative Judge, was 
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introduced to the commissioners. 

Seminar for Town and Village Court Clerits of the Eighth 
Judicial District 
October 22, 1977 

In cooJ,leration with the local Town and Village Court Clerks' 
AssociatIOn, the education und trainin~ office presented a one­
da;)' program. The Office of Court Admmistratitm provided Eltaff 
and speak&l's for the program in consultation with the associa­
tion. 
Geor~e Bacolini, supervisor of the criminal dis}?(Jsition report­

ing umt, outlined the procedures to be followna in using the 
impl'oved reporting form. At a later session he spoke on family 
offense reporting. 

Judge Eugene W. Salisbury, Actin~ Village Justice, Village of 
Blasdell, spoke on a number of tOPICS: youthful offenders, ad· 
journments in conteml?lation of dIsmissal and sealing orders; 
family offense proceedmgs; and small claims procedures. The 
Department of Audit ana Control was represented by Frank 
Moore, who conducted a workshop on audit and control proce­
dUJ·es. Neal Schoen, of the Department of Motor Vehicles, spoke 
about reports and regulations involving Motor Vehicles and 
town and village courts. Edward Borrelli, education and training 
aide of the Office of Court Administration, spoke on procedures 
upon appeal and civil cases. The entire seminar was adminis­
tered and coordinated by Mr. Bon'eUi, and Mr. Crapo, seIlior 
educntionl1ud training- assistant for the Office of Court Adminis­
tration. 

5.4 Other Programs 
The education and training office sl?onsol's and cool'dinates 

selective attendance of judicial and nOllJudicial personnel at na· 
tionany recognized educational programs. 

5.4.1 Judicial Programs 

National College of the State Judiciary 
Twenty-one judges attended programs, va!'Yin~ in length from 

one to four weeks, at the National College facilIties at the Uni­
versity of Nevada in Reno. 

Six judges attended the two-week \lrogram entitled "New 
Tt'ends in the Law, the Trial and PublIc Understanding." This 
program focused on recent thinking on the judicial role with 
emphasis on new developments in torts and contracts, trial judge 
demeanor; judicial responsibility for jury management, protec­
tive orders, the judge as admimstrator; state court administra­
tive systems, comparative negligence, judicial decision making! 
scientific evidence; supervision of state agencies by the federa 
judicillry, criminal law aspects of civil cases, pretrial and jury 
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workshops, declaratory judgments, invasion of privacy, changing 
law of ofiscenity, libel and slander, right to die and organ trans­
plants, medical and legal malpractice and judicial immunities. 

Seven judges attended the regular four-week sessions and one 
attended the regular three-week session. The objectives of these 
programs are (1) to increase the confidence of the relatively new 
~udge by giving him a deeper understanding of his role as a 
Judge and of the entire judicial process and to provide an oppor­
tunity to learn methods of judges from other jurisdictions; (2) to 
allow the experienced judge to reexamine his judicial philosophy 
and approaches to decision making, court administration ana 
other court problems in an academic atmosphere with the assis­
tance of fellow judgesj and (3) to encourage the use of the latest 
techniques to increase the efficiency of trial courts and to de­
crease the number of reversals and new trials; to seek means of 
bringing about sJ?eedy trials; and to expl.ore ways of explaining 
the judicial functIOn to the general public. 

Specific topics discussed in depth were court a.dministration, 
civil proceedin~s before trial, judicial discretion, family law, 
evidence, judicial problems, jury, courts an.a the community 
sentencing, correctlOns, criminal law, new developments in civil 
law, communications and inherent powers of the courts. 

Two judges attended the two-week' special court program de­
voted to meetin~ the judicial needs of the city court judge. Em­
phasis is on crIminal law and procedure, senterlcing of adult 
misdemeanants, search and seizure, evidence, and recent con­
stitutional law developments. Additionally, the judge, his court 
and community are considered by examimng the role and ethics 
of the judge, the management of his court, inclUdIng administra­
tion, personnel, jurors, traffic and smull claims. 

Six judges attended one-week programs which specialized in 
intensive training in one of the following: criminal evidence, 
search and seizure, court admininstration 01' decision making. 

National College of Juvenile Court Judges 
Five Family Court judges attended the two-week fall college 

course. Topics included review and implementation of recent 
Supreme Court decisions, neglected and abused children, psy­
chology of the violent youthful offender, trends in waiver! trans­
fer, disJ;lositions, the learning.disabled child, substance abuse, 
institutlOns and their alternatives, behavioral science applica­
tions anu the inherent powers of the juvenile coUrt. 

In addition, five Family Court judges attended the national 
annual cOl·ftll'ence of the National Council of Juvenile Court 
Judges. r1'htl confel'ence plays an important role in the formation 
of national policy on juvenile law. Some areas of discussions 
included child abuse and neglect, delinquency, the violent and 
dangerous offender, and learning disabilities. 
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Appellate Judges' Seminar 
'l'wo Associate Justices and one Presiding Justice of the Appel­

late Divisions attended this foul' and one-half day seminal'. Var­
ious appellate judges from tht'oughout the country conducted 
sessions on recent impact decisions and other topics of impOl·· 
tance to the appellate Judge. 

American Bar Association's Conference (01' State Trial Judges 
and Conference for Special Court Judges 

Seven judges attended one of these six-day conferences. These 
arc policy"formulating conferences drawing national participa~ 
tion. TOP1CS included recent impact decisions, search ana seizure, 
alcohol and drugs, state-federal relations, communications, 
state..judicial planning, administrative law, anatomy of a deci­
sion, Ilnd medllland tne law. 

In additioll, one judge attended the American Bill' Associa­
tion's Institute on Exclusionary Rules. 

Institute for Trial Judges 
The Office of Court Administrlltion assumed sponsorship of 

this ongoing program in May. The education and training office 
provides administrative services, honorariums, and incidentals 
so that trial judges may have discussions with persons in the 
legal and social science fields. The usual format is a presentation 
by the sJ?eakel's or panel followed by nn exchange of questions 
and opinlOns between speakers and judges. 

Lewis L. Douglas, executive deputy commissioner of the De­
partment of CorrectIOnal Services, spoke on whnt happ~ns after 
sentencing at the May institute, in conjunction with a pl'esenta· 
tion on problems in treatment and relationships with probation­
ers by Alexander B. Smith, professor emeritus of sociology, John 
Jay College of Criminal Justice. 

The fall series opened in September with Dr. Mavins W. 
Kremer, associate clinical professOl' of psychiatry, New York 
University School of Medicine, speaking on the causes of 
juvenile delinquency, Peter B. Edelman, director of the New 
York State Division for Youth, spoke on justice and juveniles. 
Professor Harriet Pollack, John Jay College of Criminal Justice, 
moderated. 

The second fall mcp.ting was moderated by Robert C. Weaver, 
professor of urban affa~rs at Hunter College. The principal 
sJ?el1ker was Harry W. Jones, professor of jurisprudence, Colum­
bia University Law School. He spoke on the role of trial judges 
in those instances where precedent and changing sooinl views 
conflict. 

Nathan Glazer) professor of education and sociology, Harvard 
University, spoke on social sciance testimony before the trial 
judge-dangers and possibilities at the November institute. This 
meetin& was chaired by Dr. Blanche D. Blank, vice-president for 
academlc studies, Yeshiva University, 
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The December institute featured Maurice Rosenberg, professor 
of procedural jurisprudence at Columbia University. Dr. Walter 
Weiss, J?rofessor of psychology at Hunter College, moderated the 
discusslOn following Professor Rosenberg's presentation on 
jucJges as the consumers of the products ofaudal i'esenrch. 

Speakers, panelists, moderators, topics al'ld programs for the 
institute are coordinated by Edward Goodell, former Judge of 
Civil Court, now the executive director of the institute. Judge 
Goodell hosts all of the meetings. 

5.4.2 Nonjudicial Programs 

Chapter 9661nformation Meetings for Nonjudicial Employees 
October 21-N ovembar 22, 1977 

2,119 employees attended one of 16 information meetings con­
ducted by Sue Johnson, Assistant State Administl'ator. Chapter 
966 oftna laws of 1976 (section 220 Judiciary Law, as amended) 
provided for a uniform court budget for all courts in the ~tate 
effective April 1, 1977. The effect of this law was to increase the 
number of 110r.fudicial employees on the state payroll from 1,100 
to 9,600, workmg under 770 job titles and represented by more 
than 120 bargaining units. 

More than one out of every five of the 8,500 formerly county­
or city-paid emplo~ecs newly added to the state payroll attended 
the meetings, WhICh were devoted entirely to an open-~nded, 
employee-generated question-and-answer format, Question 
forms were provided fol' those who wel'e not able to stay long 
enough to nave their questions personally answered or who 
chose not to ask them at an open meeting. 

Inquiries generally covored wages and hours, pensions and 
benefits, job classification, rights, seniority, transfer privileges, 
health insurance, leaves, and some questions about the nature, 
policy and practices of the Office of Court Administration itself. 
St,eve Joachim, court planner, and Francis Zarro, court planner, 
accompanied Ml'S. Jonnson as resource persons to provide ready 
data on the many pltms, policies and contl'l\Cts peculiar to each 
location. 

The information meetings were held over the period of a 
month in Buffalo, Mineola, Syracuse, Binghamton Staten Is­
land, Hauppauge, Riverhead, Kingston, AlbanYh 

White Plains, 
Ballston Spa, Quc<>ns, Brooklyn, Rochester, Man attan, and the 
Bronx. William J. Gallagher: director of administration, Offica 
of Court Administration for tne City of New York, chaired all of 
the meetings held in New York City. Sheldon Amster, director of 
administration, welcomed Mrs. Johnson and her staff at the 
meetings held in the Second ,Judicial Department; Richard J. 
ComiSKey, director of administration, did so for meetings. held in 
the Third Department; and Cody B. Bartlett, director of admin­
istration, in the Fourth Department. Raymond Crapo, senior 
education and training assistant, office of education and train­
ing, accompanied the panel to all the meetings. 
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']luition Reimbursement 
During tho yem', the education and training office adminis­

tored tho tuition reimbursement program for state-J.>aid employ­
ees of the judicial system. A total of 82 applicatlOns for job­
related courses and degree pl'ot,1'J.'ams were processed. In terms of 
cm'ool' objecUves, tho breakdown was as follows: 

A.A. 01' A.S. degree 6 
B.A. 01' B.S. degree 23 
M.A.! !VI.S., M.P.A, 

01' M.B.A. degreo 17 
L.L.M. 01' J.D. degree 8 
Doctorallovel 4 
Skill and management 

tt'aining 24 
'1'otal 82 

Management 7'railling 
'rhe education and training office is involved in a continu­

il1~ effort to Boek outstanding courses 01' seminars offered by 
private institutions 01' other governmental agencies. This has 
proven to be a valuable source of training for management 
porsonnel of tho Office of Court Administration. 

In 1977 Office of Court Administration personnel attended 
pro~t'ams sp'(!ciuli~ing in ~uch topics as equal employment OPPOl'­
tUl11ty, ufhl'matlve actlOn, management cotltrol, program 
budgeting, judicial education and judicial planning. 

5.4.3 Othel' Activities 
The education and training office staff niso coordinates the 

work of several committees ,vhich update nnd prepare publica­
tions \lsed by the Judiciary. 'rho Civil Pattern Jury Instructions 
Committee is chnired by former SUpreme Court Justice Bernard 
S. M~9r. 'rhe committee is charged with the responsibility of 
keeping this important work up to date. When necessary, con­
tracts with law school professors to Llssist in drafting specific 
complex charges and comments nrc negotiated through the cdu­
cntion and training office. 

The Bench B\~QK Committee, chaircd by Supreme Court Jus­
tice Edwin I{as~i"~ff, prcpnred nn, annual supplement to this 
looseleaf work, The typing, reproduction nnd distribution of the 
book nnd supplements are coordinated by the staff of the educa­
tion and traming office. 

The Criminnl Jury Instructions Committee is chaired by Su­
preme Court Justice Lyman Smith. This committee, with tlie aid 
of a federal grant, is drafting pattern chnrges for use in criminal 
trials. The director of educatlOn and training serves as project 
director under this grant and attend~ all tlie meetings of the 
committee. Eventual pUblicntion will be ~fctnt'dinated by the edu­
cntion and training office. 
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'fho Committee on tho Preparation of a Handbook of Appellate 
Advocucy is the newest of those committeos. 'l'hisjoint undertak· 
ing with the Stuto Bar Associution is pt'oducintl u guidebook for 
uttol'ncys who practice before the Appellute DivIsions. 

5.5 SUlllllUll'ies of Discussiolls nt 
the Crotollville Conference 

CIVIL PRAC'rlCE LAW AND RULES 

Profcssol' David D. Sicgol 

Reportcl' 

'l'ho eFLR panel was chuil'ed by Justico Theodoro U. Ku\>fel'o 
mUll of the F.il'st Depurtment Appellate Divinion. 'fhe other Judi. 
cial 1110mbol'u woro Hurold, J. Hughes of Albnny and Bdwin 
Kassoff of (~ueens. My follow p'l'OrOsso!' was Adolf Homburger, 
presently of the State Universlty of New York at Buffalo, and 
shortly to be Visiting PI'ofosso\' of Law at Pl\\,.j~ University Law 
School in White Plains. 

The first topic on the ~gertduJ us might be suspected, WIlS the 
provisionu11'omedios. The Ullited States Supreme CoUt't exacted 
a number of requirements in copjunction with these rem­
edies-many of tliem constitutionally suspect because of tho ex 
parte natul'C of theil.' origins und thcir disposition to divest a 
person of property beforc a hOUl'ing-but nmbivulcncc of the 
Court hilS nece!;sitntcd periodic l'cussessmcnt by the states. Jus­
tice Kassoff ha;ndled this topic} \>rcscnting the mojor Supreme 
Court cases in point in chronologIcal ordol' after firr;t presenting 
the Carey v. Sugar cnsc [425 U.S. 73, 96 S.Ot. 1208 (1976)j. 
There the Supreme Court reversed u three-judge district court, 
which had declut'cd several parts of the New York nttachmcnt 
statutes unconstitutional, and diroeted the dietl'iet eourt to stay 
its hand, thus enabling the parties to obtain from the New York 
courts a definitive construction of the New York statutes. The 
first cur on the eonstitutionul tt'ain was of course the Sniadach 
case in 1969 [Sniadach v. Family FiMrtce Corp., 396 U.S. 337, 
89 S.Ot. 1820 (1969)). It struck down a Wisconsin attachment 
statute which authorized the ex parte seizure of 60 percent of the 
dt:\fendant's wa~es without prior hem'iug and upon application to 
only the clerk, rhe Ouermyer case of 1972 tD. H. Overmyer Co. 
v. Frick Co.) 405 U.S. 174, 92 S.Ot. 775 (l972)} involved a 
cognovit instrument, not precisely in point for tho provisional 
remedies but relevant because of the ex parte procedure it nu .. 
thorizes for the taking of n confession of Judgment. It defined n 
contract of adhesion, but held that the contract at bar was not 
sueh, and that the cognovit procedures for which it provided 
were not per se invalid. The major caso of that year, 1972, was 
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the Fuentes decision [Fuentes v. Shevin, 407 U.S. 67, 92 S.Ot. 
1983 (1972)1, which involved the ex parte replevy of consumer 
goods upon a wldt issued by the clerk without prior notice or 
heat·in~. The Court struck the procedure down as a violation of 
due process. It was Fuentes, more than any other case, which 
accelerated an introspection on the part of the states and a 
revi~ion of not only replevin procedures, but analogous steps in 
the other provisional remedies. Mitchell [Mitchell v. W. T. Grant 
CO'I 416 U.S. 600, 94 S.Ot. 1895 (1974)1, another replevin case, 
decIded in 1974, then seemed to backtrack from some of the 
demands of the Fuentes case, causing what turned out to be some 
temporary confusion, the Court going far to resolve matters, and 
to restore the basic demands of Fuentes, in the North Georgia 
case in 1975 lNorth Georgia Finishing, Inc. v. Di.Chem~ Inc., 
419 U.S. 601, 95 S.Ct. 719 (1975»). 

The aspects of the North Georgia case which made its proce­
dures obnoxious to due process, while those of Mitchell satisfied 
it, was permission by the clerk, rather than a judge, to initiate 
the seizure order, wnich in North Georgia was an attachment on 
a money claim rather than a chattel seizure on a replevin 
claim-an additional distinction, but whose influence is not yet 
clear. MOl'O important was the failure to provide for an early 
postseizure hearing in North Georgia, and the allowance of the 
attachment without judicial supervision on the conclusory 
statements of a -person lacking firsthand knowledge. 

The combinatlOn of these several cases has enabled the judges 
to work out due process reguil'ements for the New York provi­
sional remedies on n case oy case basis, while they await uni­
form clal'if>,ing legislati0!lJ which is in the works for several of 
our remedIes. Professor Homburger reviewed some of the new 
attachment P)'oposnls presently before the Legislature, which 
would codify' stegs designed to assure n prompt post-attachment 
hearing, and with the Durden at that hearing' on the plaintiff to 
j~stify the attachment and to substantiate a meritorIOus claim. 
This would enable the attachment to be applied for and granted 
ex ~arte, with the follow-up procedure of a prompt hearing sup­
ply.111g the demands of due process. Other parts of the proposals 
were reviewed, including 1'1~covery of damages and attorneys' 
fees from the plaintiff should the attachment fail, and a tem­
porary restrnining order whel)'e the plaintiff givl;ls initial notice 
of the attnchment. 

Justice Kassoff reviewed tr:~ Second D~pllttment Rental' case 
[Carl A. Morse, Inc. v. Rentlll' Industr!al Deyelop~et;1t Corp., 56 
A.D.2d 30, 391 N.Y.S.2Ii 425 (1977)1, 111 wluch a dlvlded Appel­
late Division sustained the New York mechanic's lien statute. It 
was stressed that the filing of a notice of lien does not constitute 
a taking of property in the sense that there is a tnking in a 
replevin, whulh actually denies use and possession of the goods 
to the defendant

i
' it is rather the Ul1a)ogue of a lis pendens, which 

does encumber t 10 property by impeding aale or mortgage or ,the 
like. but does not deprIve the owtl.er of use and posseSSlon. 
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Several other New York cases were reviewed, among them cases 
which invalidated the garagemen's [Sharrock v. Dell Buick~ 
Cadillac, Inc., 56 A.D.2d 446, 393 N.Y.S.2d 166 (2d Dep't 1977)] 
and innkeeper's [Blye v. Globe-Wernicke Realty Co., 33 N.Y.2d 
15, 347 N.Y.S.2d 170, 300 N.E.2d 710 (1973)] liens, for the very 
reason that they did not merely place a paper 41ncumbrance 
against the property, but authorized its sale and permanent 
denial to the defendant, all without a plenary heating. 

A similar defect prompted the Second Circuit to invalidate the 
self-help provisions oftlie UCC's warehouseman's lien [Brooks v. 
Flagg Bros., Inc., F.2d (2d Cir. 1977)] 

The second item on the agenda was the New York Court of 
Appeals Ablwo case [ABKCO Industries, Inc. v. ARpie Films, 
Inc., 39 N.Y.2d 670, 385 N.Y.S.2d 511 (1976)]. Just Eefore pre­
senting that case, we gave out copies of the Court's Donawitz 
opinion [Donawitz v. Danek} N.Y.2d, N.Y.S.2d, N.E.2d (1977)], 
in which the Court, though having little praise for the doctrine 
of Seider v. Roth [17 N.Y.2d 111, 269 N.Y.S.2d 99, 216 N.S.2d 
312 (1966)]-which allows the attachment of insurance policies 
covering foreign accidents involving nondomiciliary 
tortfeasors-nonetheless votes to retain the doctrine on the 
ground that it would be uscandalous" to overrule it when it has 
been so heavily depended on. 

But a few days before Crotonville began this year, the United 
States Supreme Court handed down the case of Shaffer v. 
Heitner [45 L.W. 4849 (June 24, 1977)], which appears to' abro­
gate the use of quasi in rem jurisdiction almost totally, probably 
undoing Seider as well. It holds that rem, like personam, JurIS­
diction must be based on minimal contacts that the defendant 
and claim have to the forum. It overrules the old case of Harris 
u. Balh [198 U.S. 215, 25 S.Ot. 625 (1905»), which authorized the 
seizure of any' property that a creditor might find belonging to 
his debtor wItliin the creditor-chosen jurisdiction regardless of 
its irrelevance to the claim sued on, so as to use it as a quasi in 
rem basis for a money claim against the debtor. Since Seider 
depends for its existence heavily if not entirely on Harris, the 
undermining of Harris may well undo Seider. It is not a cer­
tainty, however, because there is language in Shaffer which 
purports to authorize the jurisdiction-quasi in rem though it 
be-when the claim or defendant has a relationship to the 
forum, and there are perhaps ways of finding these contacts 
present in Seider. Though the named defendant, the tortfeasor, 
lacks New York contacts, his insurance cumpany in a Seider­
based case is doing business in New York and is i.n fact the real 
party in interest on the defendant's side. It would take a nan'ow 
view of the Shaffer case to prevent it from destroying the Seider 
foundation, but Seider has been known to defy predictions. 

In other respects, quasi in rem jurisdiction is undone by Shaf­
fer, but this does not mean that interests previously held attach­
able as "property" under the CPLR now cease to be. Case law 
defining "property" and illustrating property interosts subject to 
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attachment remain good law under the CPIJR, both for prejudg­
ment attachment as well as post judgment levy of execution, with 
the proviso that the attachment is not being used for a quasi in 
rem jurisdictional purpose (but );'ather for mere security, except 
perhaps in a few instances where qu,asi in rem use of attachmont 
may still bEl .. permitted under the Shaffer decision), This point 
about property-defining cases still standing good is an important 
one. The Abkco case is just such a one. And although it involved. 
an attachment of property for the now taboo rem purpose, the 
case remains good law for the new approach it authorizes to 
enable a creditor to reach intangible property interests of the 
debtor. 

The statute involved in Abkco was CPLR 5201 j which deter­
mines what property of a debtor may be sought by his creditor. 
Subdivision (b) states the general rule, authorizing any property 
interest the defendant owns, tangible or not, which by law he 
may assign, to be pursued by his creditors. But subdivision (a) 
acts as an exception to that rule, and provides that whenever' the 
.pursued asset is a debt owned by someone-call him G for 
garnishee-to the defendant, it is subject to levy only jf it is 
presently due or certain to become due. This excludes from levy 
any intangible asset which is so contingent that it may never 
come into existence. Seider v. Roth disregardlad that statute by 
allowing the liability insurer's contingent obligation to 
indemnify-contingent on the plaintiff's getting a judgment and 
there is no guarantee that he ever will-to be levied. 

The trouble with subdivision (a) is that, except for Seider,-a 
sui generis case which the Court of Appeals will not allow be­
yond the points it has already reached-the interpretation of 
subdivision (a) has been unduly restrictive. It often pi'ecludes 
levy against an asset technically contingent, but which nonethe­
less has enormous economic potential. In Abkco, P brought suit 
against D, a foreign corporation which was in effect the Beatles. 
They were beyond personam jurisdiction and P wanted to attach 
their property. What was found in New York amenable to juris­
diction was a contract that D had made with G--G was in New 
York .and amenable to jurisdiction-whereby G would distribute 
D's film and hand over a large percentage of the profits to D. P 
wanted to attach that percentage. D argued taat it was contin­
gent in that the film had not been shown and that nothing was 
due and might never be-there was no legal guarantee that the 
film would produce profits. The Court sustained the attachment. 
It did so by allowing the plaintiff to treat the debt as "property" 
under subdivision (b) of CPLR 5201-which has no restriction 
about contingencies-instead of as a Itdebt" under subdivision 
(a). It means that subdivision (a) will have little if anything to 
do in the future, but perhaps that is to the good. If the asset is 
worth pursuing, let the plaintiff chance whether it comes to 
anything. If it does not, plaintiff is the only loser. 

The third item on the agenda was the Klinger case [Klinger v. 
Dudley, 41 N.Y.2d 362,393 N.S.2d 323,361. N.E.2d 974 (1977)1. 
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Here the Court of Appealf.l held that a plaintiff with a judgment 
against the defendant cannot collect directly from someone 
against whom the defendant has a third-party judgment. 
Tortfeasors A, B, and C killed a young father in a car accident. 
The family lawyer sued only A and B. C was impleaded by A but 
plaintiff did not even then amend to assert a claim directly 
against C, as plaintiff could have done [CPLR 1009]. C thus 
stood in the liti~ation solely on A's impleader claim. Plaintiff 
also lost the clalm against B when he was guilty of continued 
failure to serve a bill of particulars on B, resulting first in a 
preclusion order and finally in summarx judgment for B. B now 
stood in the case solely on A's contrIbution claim. The jury 
brought in a verdict of some $300,000 and found A, Band C all 
at fault, in various percentages. But after A's insurer paid the 
whole $10,000 of A's policy, A could pay no more. P wanted to 
collect from Band C the proportions they would have had to pay 
to A if A had paid the whole judgment. The Court of Appeals in 
KUnger held that plaintiff could not; that Band C are liable only 
to A, and only for contribution. Nor was A allowed to compel B 
and C to pay because A had not satisfied the condition precedent 
of paying more than his own equitable share. 

Discussion was had about whether A might borrow the money 
to pay plaintiff, and thus to set the stage for contribution by B 
and C. One judge asked whether A's promissory note to the 
plaintiff would constitute adequate payment; or whether A could 
pay more than his equitable share a dollai.· at a time making B 
or C fork over contribution at that rate in a kind of bucket 
brigade. The possibilities of collusion in this kind of situation 
were stressed, with the plaintiff having perhaps too much incen­
tive to bribe someone like A to get up the extra money, just to 
set Band C up for contribution. 

Justice Kupferman presented an update of the strict liability 
doctrine, building around the Victorson case [Victorson v. Bock 
Laundry Machine Co., 37 N.Y,2d 395, 373 N.Y.S.2d 39, 335 
N.E.2d 275 (1975)], which finally cla.rified the separate existence 
of a strict lia.bility theory when a product causes an injury­
distinct, thai; is, from breach of warranty. The problem involves 
the statute of limitations. The old Mendel case [Mendel v. 
Pittsburgh Plate Glass Co., 25 N.Y.2d 340, 305 N.Y.S.2d 490, 
253 N.E.2d 207 (1969)1 had held that if warranty underlies the 
personal injury claim, plaintiff has four years for suit, measured 
from the time of the sale of the product; and that if plaintiff is 
not injured until after those four yearsp his warranty claim in 
effect expires before he has one. By reclassifying or "resurrect­
ing" the strict products liability doctrine, which as far as dam­
ages are concerned does the same as warranty does-both allow 
recovery for pain and suffering and neither requires proof of 
negligence-the Court of Appeals in Victorson overruled Mendel. 
The strict liability doctrine sounds in tort, and thus gets three 
years from the injury rather than the UCC's four years from the 
sale [U.C.C. §2-725(1)J. 'rhe Weinstein case [Weinstein v. Gen-
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eral Motors Corp., 51 A,D.2d 335 381 N.Y.S.2d 283 (1st Dep't 
1976)) was reviewed, in which the plaintiff lost out because, 
though given the advantage of both measures, the claim was 
alive under neither. 

Professor Homburger reviewed the state of New York's law 
governing service of summons without complaint, First off, he 
suggested, that the defendant's obligations ar(~ confused, al­
though it is long-standing practice in New York for the defen­
dant served with a bare summons to serve a noticEI of appearance 
and demand for the complaint. The next step is for the plaintiff 
to serve the complaint, and when he does the show is off and 
rolling. But suppose the defendant demands no complaint. Plain­
tiffin that instance is precluded from taking a defllultjudgment, 
because for that either a complaint or at least a little default 
notice [CPLR 305 (b)J has to be served. Some IOld case held 
[Gluck selig v. H. Michaelyan, Inc" 132 Misc. 783, 2\30 N.Y.Supp. 
593, (Sup. Ct. N.Y.County), afrd 225 A.D. 666, 231 N.Y.Supp. 
757 (1st Dep't 1928)] and a recent case still suggests [see Ardila 
v. Roosevelt Hospital, 55 A.D,2d 557, 389 N.Y.S.2d 853 (1st 
Dep't 1976)) that until the defendant demands a complaint, the 
plaintiff cannot serve one, leaving the plaintiff totally stymied 
by the defendant's inaction. A Third Department case [Keyes v. 
McLaughlin, 49 A.D.2d 974, 373 N.Y.S.2d 891 (3d Dep't 1975)] 
held that the plaintiff can serve a complaint without awaiting a 
demand and, mdeed, that he had better, because he must take a 
default judgment a~ainst the defendant within a year or risk 
having his own actlOn dismissed. Professor Homburger used a 
hypothetical case to trace tlresent difficulties in their areas to a 
CPLR omission (1) to speClfy when the demand for a complaint 
must be served and (2) to determine the consequences when the 
defendant takes no step at all, or demands a complaint long after 
defaulting. All of the panels went along with his suggestion that 
an amendment be adopted requiring that the summons be ac­
companied in all instances by the CPLR 305 default notice if not 
by the complaint itself. 

Professor Homburger also reviewed section 50-e of the General 
Municipal Law, extensively amended last year and included in 
prior Crotonville materials, stressing the liberalization of the 
court's powers to permit a late filing of a notice of claim and 
pointing up several other of the amendment's changes. These are 
already available in Judicial Conference annals, having been 
the subject of an extensive and able study by Professor Paul S. 
Graziano, of St. John's University School of Law, conducted for 
the Conference's CPLR Committee. 

Justice Hughes reviewed the United States Supreme Court's 
Juidice case [Juidice v. Vail, U.S._, 97 S.Ot. 1211 (1977)J in 
which the Court reversed a three-judge district court which had 
struck down a number of New York's contempt statutes. The 
Court did not sustain the New York contempt statutes, but 
remanded the case with instructions that tlie lower courts 
tlabstain"-which is federalese f·)l' letting the issues be deter-
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mined in the New York courts. The opinion is filled with reflec­
tions on the New York statutory scneme, which imply that it 
could pass constitutional muster. 

To forestall further attacks) there is a bill before the Le¢sla­
ture which would go yet further towards constitutIOnal 
safeguard. It mandates a clear warning to the alleged contem­
nor, in the very papers whif.:h initiate the contempt proceeding, 
that he may be arrested and brought to court if he ignores them; 
and when ultimately the contemnor is arrested, it provides for 
his being brought promptly to court to be heard and advised of 
his right to counsel. By such devices, the contempt statutes could 
recognize the of ton underprivileged status of some contemnors, 
and could affor') him a nearing without imposing on him the 
burden of moving for one. 

Justice HUl;{hes also discussed the problem of securing counsel 
for indigent mdividuals in connection not only with civil con­
tempt, DUt in other civil contexts, such as matrimonial actions. 
The Court of Appeals Smiley case [Matter of Smiley, 36 N.Y.2d 
433, 369 N.Y.S.2d 87, 330 N.E.2d 53 (1975)] was noted, which 
held that there is no authority to require a court in a civil case 
to provide a lawyer, nor any authority for it to direct that he be 
paid from public funds. Tho solution is obviously in legislative 
hands, but there is indication that the courts, wliether they can 
require pro bono services or not, expect a reasonable amount of 
them from the bar. Here Justice Hughes cited the Yearwood case 
[Yearwood v. Yearwood, M A.D.2d 626, 387 N.Y.S.2d 433 (1st 
Dep't 1976)] 

The final item on the agenda was Justice Kupferman's presen­
tation of the Court of Appeals DuPont case [Ii'. I. DuPont( Flore 
Forgan & Co. v. Chen, N.Y.2d_, N.Y.S.2d_, N.E.2d 1977)] 
involving the deliver-and-mail provision of the service of sum­
mons statute, CPLR 308(2). The court held that an apartment 
house doorman is an appropriate perSOll to deliver the process to, 
at least where access to the defendant's apartment has been 
blocked, as had happened inDuPont. 

EVIDENCE 

Professor Faust F. Rossi 
Reporter 

The evidence panel was once again guided by Dean Emeritus 
Jerome Princehwho served as chairman. He was ably .assisted by 
Justices Josep G. Fritsch, Morton B. Silberman and DonaL' J. 
Sullivan. 

This year's major evidentiary developments were surveyed 
with emphasis upon six topics. These significant items of discus­
sion involved (1) the admissibility of habit evidence; (2) the use 
of lay or expert testimony to establish witness competency; (3) 
the admissibility of uncounselled incriminating sta.tements by 
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an accused; (4) waiver of privi1eges occasioned by the insanity 
defense in criminal actions; (5) the Hmoral certainty" charge in 
circumstantial evidence cases; and (6) impeachment by use of 
prior convictions under the rule of p(Jople v. Sandoval. 

Habit Evidence 
Chairman Prince began each of the four seminar periods with 

a discussion of habit evidence in light of a recent modification of 
the New York rule. 

Habit, a (!ourse of conduct regularly repeated in like circum­
stances

b 
has been admissible to prove tIie likelihood that the 

person ehaved the same way at the time of the litigated event. 
'rhus, an attorne;, who drew and witnessed a will, but who could 
not recall the CIrcumstances of its execution, was allowed to 
testify that he is in the habit of drawing wills and is careful 
always to have them executed according to statute. Matter of 
Kellum, 52 N.Y. 517 (1873). In a coram nobis proceeding where 
the issue was whether the judge on arraignment had advised 
defendant of his right to counsel, the judge was permitted to 
testify to his unvarying practice of always advising an accused of 
his right to counsel. People v. Bean, 284 App. Div. 922, 134 
N.Y.S. 2d 483 (1954), cert. den. 348 U.S. 974 (1955). However, 
there has been a long-standing exception to the admissibility of 
habit evidence in New York. Our courts have always declined to 
admit habit in negligence and wrongful death actions on the 
issue of a party's carefulness or carelessness on the occasion in 
question. Thus, in Eppendorf v. Brooklyn City & Newton R.R. 
Co., 69 N.Y. 196 (1877), where plaintiff sued to recover for 
injuries suffered while attempting to board defendant's street 
car, evidence that p'laintiffwas in the habit of jumping on defen­
dant's car while It was in motion was held inadmissible. In 
Zucker v. Whitridge, 205 N.Y. 50, 98 N.E. 209 (1912), plaintiffs 
intestate was struck and fatally injured by defendant's street car 
as decedent attempted to cross defendant's railroad tracks. At 
trial, a witness for the plaintiff testified that he had known the 
decedent for eight years and during that period had walked over 
railroad tracks with decedent. The witness then testified that 
when they were about to cross railroad tracks the plaintiff HUSU­
ally looked to the l'ight and to the left and put a restraining 
hand on my arm before crossing, to make sure thero were 110 
vehicles of any kind coming." The Court of Appeals held that 
such evidence should not have been admitted. 

Halloran v. Virginia Chemicals, Inc., 41 N.Y. 2d 386 (1\'177); 
decided just last February, represents a change. In this re,~ent 
decision the Court of Appeals declared that the rule excluding 
habi.t evidence to establish negligence or carelessness was too 
broad. Halloran was a personal injury product liability case. 
Plai.ntiff was an experienced automobile mechanic. His injury 
resulted from the explosion of a can of freon while he was 
heating it in warm water for use in an air conditioning system. 
Defendant suggested that the explosion was caused by plaintiffs 
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misuse, by his overheating the v;ater. Defendant offered a wit­
ness to show that plaintiff on r)rior occasions had used an im­
mersion coil to heat the freon and that plaintiff had been warned 
of the danger involved in this method. Applying the traditional 
New York view that evidenr.e of habit is not admissible to show 
lack of care in 0. pcrsonul injury case, the trial court and Appel­
late Division disallowed the testimony. The Court of Appeals 
reversed, declaring that this evidence, if it occurred enough 
times to amount to a habit, should have been admitted. 

How did the Court distinguish this situation from prior cases? 
The Court said that here uwe have proof of a deliberate repetit­
ive practice by one in complete control of the circumsta.nces." 
This kind of repetitive conduct is less likely to. vary with the 
attendant circumstanceE,.\. It is much more predictive than the 
ordinary intersection or railway crossing stop and like situations 
which involve not only the actor but other independently con­
trolled instrumentalities. 

Three questions were put to the judges in the wake of the 
Halloran discussion. First, can the ttcomplete control of circum­
stances" distinction between Halloran and other more routine 
applications of the negligence issue be applied? Most said yes. 
Se'~ond, what methods are appropriate for proving habit? Should 
ol')inion evidence be permitted as well as evidence of specific 
prior repetitive acts? Most said no. Third, what about Federal 
Rule of Evidence .;t06? It freely allows evidence of habit to prove 
that the conduct of the person on the relevant occasion was in 
conformity with the ha1:iit. It would allow such habit evidence 
even in the routine negligence situations. Thus, the Advisory 
Committee Note to Federal Rule 406 specifically approves the 
admissibility of habitual conduct such as going down a particu­
lar stairway two stairs at a time or such as alighting from 
railway cars while they are moving. The New York judges were 
opposed by a margin of two to one to this liberal rule admitting 
habit in all cases. 

Witness Competency 
In People u. Parks, 41 N.Y. 2d 36 (1976), dofendant, a bus 

drivel', was convicted of the rape of a sixteen-yeur-old mentally 
defective girl who had the intellectual maturity of a twelve­
year-old. At trial a serious question was presented concerning 
the competence of the rape victim to testify. The trial judge 
heard testimony from the child's school teacher regarding her 
mental capacity and found the rape victim's testimony admissi­
ble. 

Questions rege.rding tb!\ competency of witnesses are not un­
usual. The issue li:i one tx}:}e decided by the judge. Section 60.!W 
of the New York Uriminai Procedure Law now provides that any 
person may testlfy in a criminal case unless the court finds that 
the witness lacks sufficient intelli~ence or capacity. Clearly, the 
judge is entitled to hear any wltness witli knowledge 01' to 



205 

consider any expert testimony in deciding the competency ques-
tion. . 

The difference in Parks-a matter of first impression, said th,a 
Court of Appeals-was that the retarded girl's school teache:r 
was allowed to describe the victim's mental and educational 
background in the presence of the jury. Moreover, the evidence 
was allowed as part of the prosecution's case-in-chief and 'Was 
presented even before the child herself had testified. 

1'he Court of Appeals affirmed this procedure holding that a 
court may permit experts or others with personal knowledge to 
explain and describe the condition of the impaired witness to the 
jury. In this way the jury may better appreciate the nature of 
the infirmity and maJ' determine its likely effect on the tes­
timony. As the Court of Appeals stated at 41 N.Y. 2d 36: 

uOnce it has been established to the satisfaction of the trial 
court that a witness who is about to testify or has testified 
suffers from a material physical or mental infirmity which 
affects his or her ability to communicate on the witness stand, 
the trial court, in a discretion to b':'l exercised with reasonable 
restraint, may admit evidence which will assist the jury in 
evaluating the testimony of that witness from another person 
personally familiar with. the infirmity or professionally qual­
ified to testify with respect thereto/II 
The Court limited the scope of its decision in two respects. 

Such testimonx explaining the nature of the im~airment is ad­
missible only If the ability of the witness to testify ia clearly in 
issue. It must be a case of mental impairment. The issue must be 
one of competence not just credibility. Secondly, the explanatory 
testimony must be obJective in nature and not in the form of 
subjective conclusions or characterizations. It would be error, for 
example! to permit one to express a view as to the credibility 01' 
believability of the impaired witness. The majority expressly 
warned that ttwe do not suggest, or even intimate, that an expert 
may ever pass judgment on a witness' credibility and impart 
that judgment to thejury." 

Two Court of Appeals judges, in a sepm'ate concurring opinion, 
found errol' in allowing the jury to consider the testlmony of the 
complainant's teacher. Judges Gabrielli and Wachtler viewed 
the evidence as allowing the prosecution to unfairly bolster the 
credibility of the complainant before her impeachment. 
Moreover, they questioned whether the teacher's testimony 
should have been admitted even under the majority's own for­
mulation. The teacher testified in part that complainant child 
"sits quietly in class'" was "very pliable," had unever been in any 
difficulty in school" and "never had any difficulties with other 
students physically." The concurring o.pinion argued that this 
testimony went far beyond an explanatIOn of the witness' diffi­
culty in communicating. It was subjective and conclusory, not 
objective in form. Notin&, that the issue of competency intersects 
that of credibility, the mmority concluded that: 

IIIn the instant case, tht~ complainant's teacher was permitted 
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to testify in the presence of the jury as to the witness' compe­
tency to testify, her mental capabilities and her nonagl'eSSlVe 
classroom behavior before the complainant herself even took. 
the witness stand and thus, before her credibility or character 
evei' became an issue in the case. Testimony of the complain­
ant's classroom behavior amounted to testimony of good 
character which may not be introduced until the witness' 
char&cter or reputation has been impeached . . . This tes­
timonY' was neither restricted by the tl'ial judge nor limited to 
objective matters." [41 N.Y. 2d 51-521. 

The concurl'ing judges would have permitted the jury to hear 
explanatory or expert opinions concerning the competency of a 
witness only !lin the case of an individual with a physical or 
mental impediment such as spasticity, deafness, stroke or other 
mental causes which affect tlie ability of the witness to articu­
late and communicate." This exception for physiological im­
pairment of the ability to communlcate would not include the 
Instant case. Here the impediment I'elated to the !lcognitive" 
ability of the witness to understand and comprehend the nature 
of the oath and to distinguish between truth and falsehood. 

Discussion of witness competency concluded with a reference 
to the Federal Rules of Evidence. Under Rule 601 no mental 
qualifications for witness testimony are specified. Thus, the tl'ial 
judge does noc make a preliminary finding of witness compe­
tency. As long as the witness is sworn and testifying from per­
sonal knowledge, all other questions concerning the witness' 
mental capacity are left to jury evaluation as a matter of weight 
and credibility. The rationale is that standards of mental capac­
ity have proved elusive in actual application and that, in prac­
tice, few witnesses have been disqualified by trial judge decision. 
rhe jury is dee.med parti~ularly ~el~ ~uited to a~sess the ~eliabi1-
lty of the testimony subject to JudlClal authorIty to reVIew the 
overall sufficiency of the evidence. When polled concerning the 
desirability of the federal approach, the judges split almost 
evenly with a bare majority favoring the Rule 601 formulation. 

Incriminating Uncoul1selled Statements by the Accused 
The panel next turned to a discussion of the growing number 

of cases involving admissions made by the accused in the ab­
sence of counsel. Is suppression called for? This difficult area 
was descl'ibed by Justices Fritsch, Sullivan and Silberman. 

Defense attack.s on confessions or admissions are typically 
based upon one of four theories. There are two fifth ame11dment 
grounds which include the common law rule against coerced or 
truly involuntary confessions and statements obtained in the 
absenct:! of proper Miranda warnings. In addition, there are two 
sixth amendment based principles. rrhese are the Donovan­
Arthur rule which prevents interrogation once an attorney for 
the accused enters the picture and the post arraignment, post-



207 

indictment rule which prohibits uncounselled statements after 
formal commencement of the I?rosecution. The panel's discussion 
centered upon the latter two rIght-La-counsel grounds. 

The full scope of the Donovan-Arthur rule was dramatically 
revived by the Court of Appeals decision in People v. Hobson, 39 
N.Y. 2d 479 (1976). Defendant was assigned counsel, placed in a 
lineup and indentified as the robber. After departure of the 
lawyer, defendant signed a tlwaivel''' and aW'eed to speak to a 
detective who then gave defendant the standard Miranda pte­
interrogation warnings. Defendant indicated he did not want a 
lawyer and thereafter confessed to the robbery. The Court of 
Appeals held that the confession should have been suppressed. 
The announced principle is simply this. A defendant in custody, 
represented by a lawyer in connection with the criminal charges 
under investigation, may not waive his right to counsel unless 
counsel is present at the waiver. Thus, the statement here given 
in the absence of counsel, even though given after the Miranda 
warnings, was inadmissible. 

Of course, this principle had been promUlgated yeats earlier in 
the Donovan-Arthur line of cases. But the proposition was 
sapped of some vitality by three decisions decided between 1970 
and 1972. In People v. Robles, 27 N.Y. 2d 155 (1970), People v. 
Lopez, 28 N.Y. 2d 23.,' cert. den. 404 U.S. 840 (1971) and People v. 
Wooden, 31 N.Y. 20 753 (1972), statements were admitted in 
seeming contradiction to the Donovan-Arthur rule. In People' v. 
Hobson the Court of Appeals swept away the Robles-Lopez­
Wooden trilogy 'calling these cases errant footprints which 
should not be followed. Thus, Hobson restores the (Ifficacy of the 
Donovan-Arthur formula. 

The post-arraignment, post-indictment rule wals applied in 
People v. Davis, 55 App. Div. 2d 960 (1st Dept. 1977). Defendant, 
following proper Miranda warnings, made incrimllnating post­
indictment statements. Defendant was not in cU!ltody at the 
time; nor was he represented by counsel. Nevertheless, the 
statements were sup1!ressed since made after the commencement 
of proceedings and wlthout benefit of counsel. 

Putting the two right-to-counsel rules together, it is clear that 
in New York a defendant's confession is not admissible outside 
the presence of counsel if the confession is received either after 
initial attorney representation or after the criminal proceeding 
begins. There remain, however, two well established situations 
wlien an uncounselled statement is admissible even after ap­
pearance by aIt attorney or after arraignment or indictment. Tlie 
first exception to the Donovan-Arthur and post-indictment, 
post-arraignment rules applies where the defendEmt spontane­
ously and genuinely volunteers an a.dmission without inteno~a­
tion. A second exception applies where the defendant's m~ 
criminating response results from a non- custodial interrogation 
unrelated to the charges for which defendant has been indicted 
or assigned counsel. 

An example is People v. Olarlt, 41 N.Y. 2d 612 (1977). Defen-
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dunt was indicted for robbery. He was al'l'Uigned on thIs charge 
and counsol assigned. Freed on bail, defendant promptly sought 
out a fence to dispose of some of the stolen goods. As lu\!;e would 
have it, the fence he contacted turned out to be an umlercovOl' 
police officer with no knowledge of defendant!s pond!ng indict· 
mont. Defendant's incriminating statements were held admissi· 
ble. The Court of Appeals noted that a voluntary, sl,Iontaneous 
statement is outside the purview of the Donovan·Arthw' and 
post· indictment rules. More in point, the officers in Clarlz were 
engaged in good faith investigation unrelated to the existing 
roobery indictment for which counsel had been appointed. 

Absent these eMeptions a waiver of counsel onabling defon­
dant to speak is possible after attorner involvement 01' nfter the 
start of the prosecution only if counse is present at the moment 
of waiver. '1'his is the New York approach and it apparently 
conti'asts with the cut'l'ent view of the United States Supreme 
Court. In Brewer v. Williams,~~ U.S,_~~ (1977), a bare 
majority of the Supreme Court suppressed a statement which 
was given after arraignment and after the involvement of not 
(me but two lawyers for defendant. Since the statement was 
~iven without counsel, after indictment and during custodial 
mterrogation, the suppression result would be required by New 
York courts. But the Sup,reme Court mojol'ity in Brewer u. Wil· 
liams emRhasized that It was not holding that defendant Wil .. 
Iiams could not, without notice to counsel, waive his Sixth 
Amendment rights. It only held that he did not waive on the 
facts of the instant case. Thus, unlike the reasonIng of the New 
York decisions, the Supreme Court has declined to adopt the 
rule that waiver is never valid after indictment or after attorney 
involvement unless the lawyer is present at the time of the 
waiver. 

'rhe Insanity Defense and Privilege Waiver 
The panel next took note of the recent Court of Appeals deci­

sion in People u. Edney, 39 N.Y. 2d 620 (1976). The defendant 
was convi~ted of kidnapping and manslaughter. His defense was 
insnnity. At trial, an expert called by the defense testified that 
defendant was mentally ill and that he did not know the nature 
and quality of his act and did not know that his act was wrong. 
In rebuttal, the prosecution called a psychiatrist who had exam· 
ined the defendant before trial at the request of defendant's own 
attorney. Objection was made on the ground that the attorney· 
client privilege and physician·plltient privilege barred this tes­
timony. The objection was overruled and the psychiatrist tes· 
tified that defendant knew and appreciated tne nature of his 
conduct and knew that his conduct was wrong. The Court of 
Appeals affirmed the conviction, dividing six to one. The rna· 
jOrity held first that, where insanity is asserted as a defense, a 
complete waiver of the physician-patient privilege is effected. 
Introduction of evidence of insanity by defendant constitutes 
disclosure by the patient himself of the details of his case thus 
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creating the waivet'. 'rhe Court then went on to diseuss the 
non-applicability of the lawyer-client privilege, at 39 N.Y. 2d 
625: 

A dofendant who seeks to introduce psychiatric testimony in 
support of his insanity pIca may be required to disclose pl'iol' 
to trial the underlying basis of his alleged affliction to a 
prosecution psychiutrist ... Hence, whero, as here, a defClldant 
reveals to the prosecution the vel'¥ fucts which would be 
secreted by the exercise of the prlvilege, reason docs not 
compel the exclusion of expert testimony based on such facts, 
01' cross-examination concerning the grounds fOl' opinions 
bused thercon .. .In ShOl't, no t'ellson appears why n criminal 
defendant who puts his sanity in issue should be permitted to 
thwart the introduction of testimony from n tnaterial witness 
who may be called at trial by invoking the attorney-client 
privilege anymore than he should be able to do so by itlvoldllg 
the physician-putient pl'ivilege. 

Simply stated, Edm'y holds that the claim of insunity consti .. 
tutes n defense waiver of both the physician·putient and the 
attol'rtCy-clitmt privilege to this extent: it permits the prosecu­
tion to cnll the psychiatrist who (lxumined the defendntlt even 
though the psycniatl'ist was retained before trilll by defendant's 
own ati-orney. Waiver of the phy,sicianopatient pl'lvilel{e is not 
surprising. but abrogation of the Inwyel'ocliCllt pt'ivllege on 
these facts puts New York out of harmony with most other 
jurisdictions .. Many judl;Tes at the conference shared Judge 
Fllchsbcrg's dissenting VIew that the psychiutl'ist noted as the 
uttormw's interpretive agent and remained covercd by the 
lawyer's privilege. 

It wus also pointe'd out that the precise scope of Edlwv is 
unclear. It'o1' the most part the opinion speaks of WUiVCl' o~ the 
altOl'MY privilege by vu'tue of the insanitx plea. Yet in n purl of 
its opinion the mL\iority su~gests the privilege novel' attached to 
covel' to the psychiatrist lrl the first place. 'rhus, the opinion 
concludes by stating that "it is readily apparent that the tradi· 
tional and statutory rcquirements of bn attorney-client rclation­
ship wcrc simply not established." 89 N.Y. 2d 626. 

'l'he tlMoral Ccrtainty" Chorgc 
The next topic for discussion was New York's mystifying 

Itmornl certainty" charge. The prosccution burden of proof in 
criminul cascs rcquires proof of guilt "beyond a reasonable 
doubt," Of course, this burden may be met by relevant cir­
cumstantial evidence bearing on one or more elements of the 
crime c.har~ed. However, New York has a special l'equircment 
when proof of the entire case--of all the elements-=-depends 
upon cIrcumstantial evidence. When the entire case is built upon 
clrcumstantial eviden.ce the trial judgc is required to charge in 
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Plll't that lithe fncts proved must exclude to n mOl'al certahlty 
cVCl'y reasonable hypothesis of innocence." 

'l'bo question is what docs this language me un? Does morul 
ccrtninty language require morc than proof beyond u reusonublo 
doubt? A dCSC1'iptiOll of tho m01'ul certuinty ChlU'gQ in three 
recent cuses hus udded to the c01)fu8;on. Il)Pcoplc v. Von WCl'llC, 
41 N.Y. 2d 584 <l971>t the Court referl'cd to the morul cel'tuh)ty 
standord ns being "even mOl'e stringent" than the l'Oquil'Oll1Cl1t 
ofpl'oofbeyond u rcnsonnblc doubt, InPeople u. Ryan, 41 N.Y. 2d 
684 (l977), the Com't describes the morul ccrtainty requiroment 
us Il tlhigh standurd of pl'OOr' which must be wholly consistent 
with guilt und which must excludc to a moral certainty tW01'Y 
hypothesis of jnnoconc(~. But then, itl. People v. Davis, 42 l';l.Y. 
2d~~".,.,.,= (1977), the Court sug~ests that the moral cC1'tumty 
churge is really nothing sp(!cinl. 'rhe Davis court first states the 
l'ulo that lin conviction based exclusively UPOll circllmstnntinl 
evidence may be sustained only if the hypothesis of guilt flows 
natm'nlly from the fnets proveclt nnd is cot'lsistent with them, and 
the fucts proved exclude to a moral certainty every reasonable 
hypothesis of innocence." Th(~ Court then downplnys this lan­
~unge by saying that in the cnd it is simply n question of 
w!'lethtw common human experience would lead a l'casonable 

man, putting his mind to it, to reject 01' nccept the infet'ences 
asserted for the esttlblished facts." 

It wns generally agreed that a meaningful definition of the 
moral certainty chnl'ge is difficult if not impossible. Moreovor, it 
was pointed out that the requirement to cnnl'ge mOl'al ccrtainty 
language places spedal burdens on the trial judge. The judge 
must preliminarily decide whether the relevant evidence is di­
l'ect 01' cil'cumstnntial, u distinction not always easy to make. 
Next, the court must decide whether the whole, as opposed to 
only ·p!:lrt of the cnse, was based upon circumstuutinl evidence. 
Finnn~. assuming tlmo1'al certaintrll is to be charged, the trial 
judg~ !~I'~(>rl. tilt' ~otential problem 0 'having to explain the charge 
to thQ jut'» h'lr.: i'(!quest for explanation is made. 

Discussion 1.lJ' the judges concluded with reference to an obvi­
ous i:nconsistency in this hn!J,v of law. When nll the elements 'Of 
the crime al'e DUilt l~~~h'd circumstantial evidence, m.oral cer .. 
tainty is required for each element in ol'der to find guilt. When 
only Olle element of n crime is proved by circumstantial evi­
dence, there is no requirement to charge "moral certainty" us to 
that one element. Conference particir'~~tJ~ wondered why not. 

Impeachment by Prior Convictions 
The punel finished its deliberations by revisiting the New 

York Court of Appeals decision in People II; Satldoual, 34 N.Y. 2d 
3'11 (1974), 

In Sandoval the Court approved lim.itntions UI}lm the use of 
pl'ior misconduct or prior convictions to impeach l.}.~l defendant 
who takes the stana in ;!l criminal case. The Sa.r. ':lJ,):'~' rule 

, 
~, 
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approves the exercise of trial court discretion to exclude convic~ 
tions when theit< probative value on the credibility issue is out .. 
weighed by the risk of undue prejudice to the defendant. As the 
Court put it in Sandoval, tho evidence should not be admitted 
unless "it will have matorial probative value on the issue of 
defendant's credibility, veracity ot' honesty on the witness 
stand." Moreover, it should not be admitted "even though it will 
have such probative worth, if to lay it before the jury 01' court 
would otherwise bo so highly prejudicial us to call for its exclu­
sion," Also to be considered is whether tho receipt of such im­
pouchment evidence will adversely affect the truth seeking func­
tion of the trial by discouraging tho defondant from testifying in 
his own bohalf. 

Thus, in striking the balance roquired by Sandoval, two con­
sidol'ation& are of particular importance. 'rho first is the rela­
tionship of the prior crime to tho issue of' credibility. A prior 
crime involving dishonesty or false statement points toward ad­
missibility; a crime of violenco is less probative of truthfulness. 
The seconu is the extent of prcjudl(~O to defendunt l mouning the 
likelihood of jl.ll'y misuse 01' the e\iclenc';' beyond its impeach. 
ment purpose. Some prejudice is incccapabio. But if the prior 
conviction is for the sume type of crime for which the accused is 
on trial, the prejudice is especially strong. The inevitable pres­
sure on jurors to believe that !tifhe did it before, he probably did 
it ugain" will in turn discourage defendant from taking the 
atana. 

So much for the theory. One recent decision considered by the 
pfln(\l Ahows little atlclination to limit defendant impeachment in 
any l:ugnificant wny. In People u. Watson, 57 Anp. Div. 2d 143 
(2nd Dept. 1977)1 the charges included rape in tiie first degree. 
Defendanes Sandoval upplication sought to exclude impeach­
ment use of a prior conviction fot' attempted rape. 'rhe trial judge 
denied the motion and allowed prosecution cross-examination. 
'rhe Second Department affirmea. It conceded thut uttempted 
tape was similar to tho ct'imo chal'god. Nevertheless, it was 
deemed probative of "credibility" becnuse it is a "crime of caIcu­
luted violence which demonstrated the defendunt's deliberate 
determination to further his own self interest at the expense of 
society." 

Some conference pnrticipnnts indicated disngreement with the 
decision. 'l'his question was raised: If attempted rape is suffi­
ciently probative of credibility to outweigh the danger 01' llreju­
dice to n defendnnt again charged with lUJ.>C. what crime IS not 
useuble to impench? 'l'he result in Watson, If rollowed, seemed to 
some to grently wenkon the l'Utiollale of' People u. SatlilolJal. 
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CRIMINAL LAW 

Professor Robert A. Barker 

Reporter 

The Criminal Law Panel, chaired by Justice Thomas Stark, 
reviewed a broad range of topics this year. Peter Preiser dis­
cussed youthful offenders, sentencing, co-defendant and infor­
mant witnesses, impeachment of witnesses by prior inconsistent 
statements, and grandjm'y immunity. Justice Sandler presented 
disclosure problems generally, and disclosure and production of 
informants. Justi.ce McQuillan dealt with the problems of arrest, 
detention and pleas, and Justice Stark covered aftirmative de­
fenses and subf3tantive crimes. Also reviewed was an aspect of 
search and seizure. 

Youthful Offenders 
InPeople v. Drayton(39 N.Y. 2d 580) discussed by Mr. Preiser, 

no unconstitutional disparity of treatment was found between a 
youth charged in a superior court for a felony and a youth 
charged in a local criminal court for a misdemeanol' even though 
the misdemeanor defendant under CPL 720,20(1) is accorded 
automatic youthful offender treatment. Where the charge is a 
felony in superior court, youthful offender treatment is dis­
cretionary even thOllgh the defendant may pleml to a mis­
demeanor and be then in the same position as his counterpart in 
local criminal court. Pointing out that YO treatment is not a 
constitutional right in the first place, tht? COUl·t held that the 
Legislature could validly diffei'entiate between the two situa­
tions on the basis of the crime chen'gad, stating: HViewing the 
distinction as one resting upon the gravity of the crime charged, 
we are of the opinion that there is a rational basis for distin­
guishing between a yout.h accused of a felony and one charged 
with n misdemeanor." (39 N,Y.2d at 585.) The Court left open 
the question whether the ~ection could be validly applied to a 
youtli who is both charged and cOlwicted of n misdemeanor in a 
superior court. 

In People v: Drummond (10 N.Y. 2d 991), decided some eight 
months later, the Court held CPL 720.10(2) unconstitutional. 
'l'here, the youth was indicted for a class A felony and was 
convicted of a lesser felony. Under the statute defendant would 
not have been entitled to youthful offender treatment because of 
the A felony charge, regardless of the crime for which he was 
ultimately convicted. '1'he Court stated: uSuch limitations make 
the privileged penal sanction to be imposed depend solely upon 
an accusation, however formal, rather than an a~udicatlon, 
however informal, in the advel'sarial criminal process. ' 

It was not l'esolved in the sessions what effect Drummond has 
on Drayton. There are the distinctions that the latter dealt with 
720.10, while the former construed 720.20, and that under 
720.20 YO treatment remains discretionary while undel' 720.10 
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it is completely foreclosed. Nevertheless, the Court's emphasis in 
Drummond on the controlling aspect of the charge against the 
youth seems to undercut the Drayton rationale that tlie serious­
ness of the charge provided a rational basis for differentiation in 
treatment. 

Mr. Preiser also discussed the pm:;sibility that now that 720.10 
has been struck down a youth could be accorded YO treatment 
even where he is convicted of an A felony. 

Also the question arose whether a youthful offender finding 
substituted for conviction of a Class B or selected C or D felonYI 
for which a prison sentence is mandatoryhnevcrtheless qualifies 
for probation. Section 60.05, Penal Law, t e mandatory sentence 
provision, creates ambiguity on this point since it could be read 
to apply to YO's and require imprisonment. It was agreed how­
ever, in all the sessions that the statutory language refers to 
I' convictions," and that substituted YO treatment does not 
amount to a conviction. Hence, the judge would in all YO cases 
retain complete discretion as to sentencing under section 60.02. 
The same reasoning would appear to apply where the YO find­
ing replaces a class A felony conviction. However, it was noted 
that tne Second Departmert has held otherwise in the case of an 
A-III plea People v. Donald Joseph P, (55 A.D. 2d 661). 

Sentencing 
Mr. Preiser noted People u. Eason (40 N.Y. 2d 297) in which 

the Court held section 65.00(1)(b), Penal Law, constitutional as 
not being violative of due process, separation of powers or equal 
protection in allowing sentencing to depend on the prosecutor's 
recommendation based on the defendant's cooperation in a drug 
investigation. Two judges dissented on the ground that the stat­
ute unlawfully interferes with the constitutional distribution of 
powers and one judge concurred strictly on the conlltitutional 
grounds. asserted, but was concerned with the prosecutoes unre­
viewable discretion. Because of this split, section 65.00 may well 
be open to attack again on diffel.'ent facts. 

Affirmntive Defenses 
Justice Stark led the discussion on affirmative defense case 

law from People v. Laietta (SO N.Y. 2d 68, cert. den. 407 U.S. 
923), proclaiming sound the new Penal Law provisions bearing 
on entrapment, t('l the Ultimate holding of the United States 
Supreme Court in Patterson u. New Yorh, (45 LW 4708, 6117177) 
that New York's scheme of affirmative defenses was valid. It 
was pointed out by Justice Stark that there are two sorts of 
affirmative defenses, first the lack of culpability type including 
duress, entrapment and renunciation. Second, tlie mitigating 
types such as emotional distl'ubance ill homicide cases, the ex­
cuse of the non-killer co-defendant in a felony murder case that 
he had no idea his compatriot would shoot, and the excuse on a 
charge of robbery or ourglal'Y first degree that the gun was 
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unloaded or inoperable. Concern arose for New York's provisions 
when the Supreme Court's decision in Mullaney u. Wilbur (421 
U.S. 684) was handed down. There it was decided that Maine's 
heat of passion statute was unconstitutional in that it shifted 
the bUl'den to defendant to disprove an element of the People's 
case. In New York, after a flurry oflower court cases construing 
Mullaney in different ways, the Court of Appeals in Patterson 
distinguished Mullaney by pointing out that the prosecutor in all 
cases must prove all elements of the crime. Then the defendant 
may mitigate the charge by proving excuse by a preponderance I 
of the evidence, either by showing complete lack of culpability, 
in which case there could be an acquittal, or by presenting proof 
that excuses the act to the extent conviction on a lesser count is 
warranted. The Supreme Court's affirmance in Patterson lays to 
rest any doubts concerning New York's affirmative defenses of 
either type. Justice Stark cautioned the judges that their charge 
in these cases should instruct that before the jury can ev'" .... '1. reach 
the affirmative defense they must find the prosecutor pr(IV".'t his 
case beyond a reasonable doubt. . 

Disclosure of Informants 
Justice Sandler instructed the groups on problems surround­

ing the disclosure of the identity of informer's and their produc­
tion for questioning. With respect to suppression hearings, 
People tI. Darden (34 N.Y. 2d 177) established that where there 
is lllsufficient evidence to test probable cause apart from the 
testimony of the arresting officer as to 'communications received 
from an informer, the judge should conduct an in camera inquiry 
and question the informer out of the presence of defendant, 
whose counsel, nevertheless, may submIt questions in writing 
for the ,judge to ask. In People u. Goggins (34 N.Y. 2d 163) the 
Court held that at trial, where guilt or innocence is at stake, the 
confrontation right requires the production of the informant at 
trial. uBare assertions or conclusory allegations by a defendant 
that a witness is needed to establish his innocence will not 
suffice. Instead he ""'ust show a basis in fact to establish that his 
demand does not h. ,." an improper motive and is not merely an 
angling in desperation for possible weaknesses in the prosecu­
tion's investigation [citation]." (34 N.Y. 2d at 169.) 

The procedural aspects of trial production were met in People 
u. Jen/lins (41 N.Y. 2d 307). '1'here are two steps. The first 
inquiry is whether the informUllt could be produced if his pres­
ence was warranted. If the prosecutor hid the informer purpose­
fully to prevent defendant's trial access to him, the inquiry need 
~o no further and a dismissal would be in order. If, however, as 
In Jenldns, the informant was shipped away for her own safety 
and the prosecutor bent every effort to secure her return, then a 
second stet? to the process casts the burden on defendant to 
satisfy a hIgh standard of materiality and relevance. He must 
show that the informer's testimony would eXCUlpate him or at 
least produce a reasonable doubt as to the reliability of the 
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People's case. Only then would defendant be entitled to produc~ 
tion of the informer. . 

Justice Sandler observed that neither step is entirely realistic. 
Rathel' than employing the bad faith test, the court ought simply 
to reguire the prosecutor to maintain contact with the informer 
and De able to produce him. As to the second step, the heavy 
burden placed on defendant to prove that the testimony of a 
person who he has never confronted would exculJ?ate him is 
unrealistic. The burden here ought to be placed wlth the 1?ro­
secutor who has the superior means of access to this informatlOn. 

It was noted in passing that a companion case to Jenkins, 
People u. Law (Materials p. 3064), dealt with the charge of the 
lesser included offense. Thus, defendant was entitled to a charge 
that possession of heroin is a lesser included offense of its sale, a 
situation leading to some speculation that the lesser included 
offense is chargeable if any view of the evidence would sustain 
it, rather than a reasonable view, the older standard. 

Substantive Crimes 
Where abduction is only an incidental means employed to 

effectuate another crime such as robbery 01' rape, the kidnapping 
merges into the principal crime. As Justice Stark explained, the 
merger doctrine survived under section 135.25, Penal Law, 
which requires an extended JPeriod of detention for the most 
serious degree of kidnapping. This, said the Court in People u. 
Cassidy (40 N.Y. 2d 763) cannot give rise to any conclusion that 
every shorter abduction was meant to constitute Iddnaplling in 
the second degree, thus abolishing the merger doctrlne. Of 
course, if a person uses grave or horrendous means in the abduc­
tion to accomplish the other crime that would constitute a sept:l~ 
rately recogmzable offense as an exception to the merger rule. 

By way of People u. Stewart (40 N.Y. 2d 692) the groups 
examined a rare, but interesting aspect of homicide, that being 
the problem of the proximate cause of the victim's death, In 
Stewart a stab wound inflicted by defendant sent the victim to 
the hospital where surgeons later undertook the quite separate 
procedure of repairing a hernia. Although the stabbing put the 
victim in the hospital, the death was traceable solely to the 

. hernia operation, an intervening cause. In People u. Kibbe (35 
N.Y. 407) the defendants left their victim on a highway where 
he was later hit and killed. There, the death was directly due to 
the independent cause of the automobile, but that cause con­
cm'red with the depraved acts of defendants to cause the death. 
The hernia operation in Stewart was an intervening cause which 
broke the chain leadin~ to the original stabbing. The tentative 
Criminal Jury InstructlOn draft on cause of death charges was 
distributed in all the groups. 

In People u. Dlllgash (41 N.Y. 2d 725) we learned that the 
validity of an attempt charge is tested in the eyes of the behold­
er. If defendant felt he was committing a homicide by shooting 
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the victim, although he could not have if the victim was already 
dead, then he could be convicted of an attempt. The impossibility 
of committing the crime is immaterial if defendant believed the 
crime could be accomplished. People I). Bracey (41 N.Y. 2d 296) 
instructs that the intent to commIt a crime is necessary to make 
out an attempt and that such intent can be gleaned wholly by 
circumstantial evidence from observers who saw defendants cas~ 
ing a store and then entering with drawn gun. 

Justice Stark also briefly discussed People v. Easley (N.Y. 
Court of Appeals, 6177) which held in a case dealing with a 
mentally defective rape victim's capacity to consent to the act, 
that the Itmoral quality" of the act did not pertain to her own set 
of moral values, but to the way in which such conduct would be 
reflected in society, and was therefore a proper factor for the jury 
to consider. Also noted was People v. France (App. Div., First 
Dept., 6/2/77) which dealt with the definition of depravity in the 
homicide statute (Penal Law § 125.25[2]). Defendant recklessly 
drove his cal' down New York City streets at 3 A.M. in a police 
chase and "fortuitously" collided with another car at an intersec~ 
tion causing the death. Mere recklessness waS not enough to 
amount to depravity said the Court. "[IJt was not as if the 
defendant, in an effort to elude pursuers, drove his auto into 
congestion deliberately disregardin~ other vE>hicles or pedestri­
ans who happened to block his way.' 

Arrest, Detention andiltirallda 
Justice McQuillan first reminded us of the close distinctions 

that must be made in custodial interrogation situations. If a 
crime has been committed and a suspect is detained at gunpoint 
some time thereafter at another location, he must be given 
warnings before the first question is asked (People v. Shivers 21 
N.Y. 2d 118); but if the police arrive at the scene of an ongoing 
crime and the culprit is asked what he's doing in the bushes, 
even by an officer with a drawn gun, his inculpatory answer will 
be admissible in the absence of the warnings because the police 
are not yet certain what is going on and the question is asked for 
purposes of clarification. Most judges agreed that the first an­
swer elicited in a situation like that was all that would be 
usable. Also with respect to Miranda, the question is left open 
because not properly raised in People v. Tlltt (38 N.Y. 2d 1011) 
whether the warnings are valid if the police fail to advise the 
defendant has a right to counsel at the time of interrogation. 

The unlawful detention question was explored by Justice 
McQuillan who detailed the 13-year history ofPeopie v. Morales 
(Court of Appeals, 6177) where defendant had been taken to the 
police station for questioning even though there was no probable 
cause for arrest. The crime was particularly heinous and the 
defendant was the only person even remotely suspected. His 
rapid confession was ultImately ruled admist-ible the second 
time by the Court of Appeals (having once been sent back by the 
United States Supreme Court [396 U.S. 102]) because he was 
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found to have consented to the detention. Aside from the in­
teresting questions this raises with respect to the nature of 
consent (here defendant was simply asked [told?] to come along 
to the station and he went), the Court in dictum seemed to 
indicate that detention even without consent is proper if the 
totality of the circumstances (broken down into 10 criteria by 
Judge McQuillan) show urgent and reasonable grounds for the 
questioning and that it was not oppres::live or of long duration. In 
People v. Anderson (Court of Appeals, 6177) none of these condi­
tions existed. There was simply a roundup of aU of the victim's 
friends until one of them confessed after many hours of deten­
tion and interrogation. 

Witness Privilege as Block to Exculpatory Testimony 
Mr. Preiser discussed two cases where a defendant was denied 

alle&"edly exculpatory testimony because a witness asserted the 
privIlege against self-incrimination. Little help is derived from 
People v. Tyler (40 N.Y. 2d 1065), where defendant sought on 
appeal to raise the question whether the court should have ruled 
the witness's Fifth Amendment claim baseless, because the de­
fendant had not preserved the alleged error for appellate review. 
In People v. Sapw (41 N.Y. 2d 160) the issue was not the legiti­
macy of the claim of privilege but rather the duty of the People 
to grant immunity to an informer so that his testimony would be 
available to the defendant. Here the Court, in rejecting the 
defendant's claim, distinguished between an informer who had 
been an active participant as an agent of law enforcement au­
thoritites and one who as in the case at bar was at most a 
facilitator and an observer. The opinion is significant primarily 
in its dictum which extends an invitation to a due process claim 
that the People have an obligation to elect between a grant of 
immunity to an active participant informer witness and dismis­
sal of the case against the defendant. 

Mr. Preiser also discussed whether a defendant has a right to 
require that a witness claim his privilege in the presence of the 
jury and then comment upon same. He noted that the cases 
appeal' to support this course of action where the witness is an 
accomplice whose case has been severed (see People v. Owens, 22 
N. Y. 2d 93) but, as in Sapia, do not support it where the witness 
was not an accomplice. The distinction does not, however, appear 
well founded. The rationale of the opinions that ti~ not support 
the course of' action is that no inference should be drawn from 
the mere fact that a witness chose to assert a right given him by 
the Constitution, and this seems as applicable to an accomplice 
as it does to any other witness. 

Two wide open questions were noted: (1) the extent, if any, to 
which the trial judge may inquire into the validity of the claim 
of privilege; and (2) whether a witness who has pleaded guilty 
but has not been sentenced, or who may still appeal or collater­
ally attack the judgment, may validly claim the privilege. 
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Forgetful Witness's Prior Statement 
Mr. Preiser also discussed briefly People u. Fitzpatl'ic}~ (40 N.Y. 

2d 44) which strietly construes CPL 60.35. That section forbids 
impeachment of one's own witness by a prior statement unless 
the witness's testimony tends to disprove the position of the 
party who called him, here the prosecutor. The testimony must 
affirmatively tend to disprove, and a simple failure to recall, 
although certainly not helpful to the prosecutor's case, will not 
suffice-at least where the prosecutor knew the witness would 
behave this way beforl~ he put him on. 

Pleas, Contradictory Counts and Lesser Counts 
In People u. Friedman (39 N.Y. 2d 463), discussed by Justice 

McQuillan, defendant pleaded guilty to manslaughter first de­
gree at the end of the People's solid case for murder. At the 
takin~ of the plea the Court fully explained the circumstances of 
the Crime and the defendant, without admitting his guilt, agreed 
that a plea was his most expeditious recourse. The Court of 
Appeals rules that the plea was taken in accord with the Alford 
rule (400 U.S. 25) since It ••• defendant intelligently concludes that 
his interests require entry of a guilty plea and the record befo:!'":,: 
the judge contains strong evidence of actual guilt." Under such 
circumstances it is not necessary that defendant admit the per­
petration of the crime. 

In People u. McGowen (N.Y. Court of Appeals, 6177) the princi­
ple was reaffirmed that it is not necessary that defendant pre­
cisely explain each and every element of the crime to which he is 
pleading so long as his remarks, as inarticulate as they may be, 
amount to a story from which the inferences are sufficient to 
make out the crime. In People u. Walton (41 N.Y. 2d 880) the 
Court upset a First and Second Department practice of requiring 
dismissal of all lesser counts of an indictment when the defen­
dant pleads to a particular count. CPL 220.10 permits a guilty 
plea to the entire indictment and none of the lesser counts need 
be dismissed unless there is an internal inconsistency. As re­
spects the inconsistency problem, Justice McQuillan noted 
People u. Carbonell (40 N.Y. 2d 948) where the jury acquitted 
defendant of the larceny counts and then found him guilty of the 
robbery count. This was improper since the robbery could not 
have occurred unless there had been a Jarceny. 

Discovery 
Justice Sandler discussed some inadequacies of the CPL dis­

covery provisions (Art. 240). In People u. White (40 N.Y. 2d 797), 
for instance, the Court expanded the coverage of section 240.20 
so as to allow defendant to perform his own scientific tests on 
dan~erous drugs. As it is worded, the statute would permit only 
the mspection and photographing of the substance. The Court 
pointed out that New York's procedures ought to be commensu­
rate with those in Federal court where Rule 16 of the Federal 
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Rules of Criminal Procedure would allow defendant's chemical 
tests. 

In People v. Prim (40 N.Y. 2d 946), the question arose whether 
defendant is entitled to inspection of documents not in the 
possession of the prosecutor, out with a third party. The question 
did not have to be answered, however, since there was no show­
ipg these papers would hav~ helped defendant if produced. Jus­
tICe Sandler noted that aSIde from the fact such documents 
would ordinarily be subject to subpoena, they should also be 
available undel' a properly written dlscovel'Y statute. 

In People v. Testa (40 N.Y. 2d 1018) defendant, in a state 
pl'osecutlOn, wanted material gathered by the federal prosecutor 
for a fedetal ptosecution which had been dropped. Solely on the 
District Attorney's assertion of immateriality, the trial court 
ruled defendant not entitled. The Appellate Division ruled that 
the judge should have made his own determination and based 
his materiality finding on that (48 A.D. 2d 691). The Court of 
Appeals affirmed witliout opinion, apparently finding that the 
federal prosecutor's material, in the hands of the state prose­
cutor, was not automatically exempt under the discovery stat­
ute. 

Search and Seizure 
III this area the groups looked at offshoots of the stop and frisk 

rule announced in Terry v. Ohio (392 U.S. 1). Much depends on 
the facts in each case and it is difficult to apply hard and fast 
rules. People v. Singleton (41 N.Y. 2d 402), although an automo­
bile case, partakes of the aspects of stop and frisk in that there 
must be reasonable suspicion to stop a car. Defendant's car was 
stopped simply because the officers thought it was the same car 
they had seen earlier with different plates. This was not an 
uncommon model, and the officers had been observing a high 
b.·affic area. Reasonable suspicion justifying the stop was never­
theless found by the Court which applied the gUidelines laid 
down in People v. Ingle (36 N.Y. 2d 413) where reasonable 
suspicion was absent in a case where the officer apparently 
stopped the cal' only because of a hunch based on no supportable 
reason. The Court in Ingle stated that equipment cliecks are 
proper where there is a systematic stopping of all cars, but 
rana.om stops on less than reasonable suspicion) regardless of the 
IIprivilege" to use the highway, are out. 

The IIgun" cases taken up in People v. Prochilo (41 N.Y. 2d 
759) are similar. A pedestrian may validly be stopped on not less 
than reasonable suspicion under the Terry rule, and then a 
further frisk is warranted only when the officer could have a 
reasonable apprehension of danger. But when an officer can see 
a bulge that looks like a weapon, 01' its outline against the 
suspect's clothes, then the stop and frisk is immediately Will''' 
ranted. Again, an almost imperceptible change in the facts can 
significantly alter the validity of the stop and frisk. Thus, in the 
Prochilo and Goings cases, where the officers saw suspicious 
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bulges in places where only a weapon would likely be kept, the 
searches and seizures were validated. However, as in tlie Ber­
nard case, where, as defendant took his hands from deep pockets 
in his overcoat, the officer detected a heavy object slide to. the 
bottom of the pocket, there could be no reasonable suspicion that 
the object was a weapon. Neither was there anything in the 
encounter which could have ~iven the officer a reasonable ap­
prehension of d.angcr. For shmlar cases see People u. Stewart (41 
N.Y. 2d 65); People v. Costales (39 N.Y. 2d 973); People v. San­
chez (38 N.Y. ~~d 72); and People u. Jeffries (38 N.Y, 2d 722). 

Even where police action in stopping a person is unjustified in 
the first instance, there couid be a situation in which display of a 
gun could legitimize its seizure. In People v. Cantor (36 N.Y. 2d 
106) defendant drew his gun before he knew that the men unjus­
tifiably trying to detain him were police, The gun was properly 
suppressed. In People v. Townes (41 N. Y. 2d 97), however, defen­
dant drew his gun after police asked him to stop and after 
identifying themselves as police. That action by defendant so 
attenuated the lawless police conduct as to disslpate any taint 
stemming therefrom. 

Immunity 
The final topic on the agenda, presented by Mr. Preiser, sur­

veyed several new cases dealing with aspects of immunity. In 
the Bar Association of Erie County case the Court of Appeals 
held (April 5, 1977) that incriminating testimony given by an 
attorney granted grand jury immunity may be used against him 
in disbarment proceedings. Disciplinary action is not such pen­
alty or forfeiture as is contemplated in CPL 50.10, the immunity 
statute, and the constitutional protection does not extend to the 
use of immunized testimony in other than criminal proceedings. 
Thus there is n difference between use of a civil sanction such as 
disbarment for refusal to give testimony that might later be 
used in a criminal proceeding and the use of immunized tes­
timony to impose a civil sanction. In LefllOwitz v. Cunningham 
(45 LW 4634, 6/14177), the established rule of Gardner v. 
Broderick (392 U.S. 273) was applied which held unconstitu­
tional any statute which provided for automatic dismissal from 
public office of any public employee who refused to waive immu­
nity. In this case defundnnt was State Democratic Chairman but 
the prohibition applied as much in hiB case as in any case 
involving a public servant and it was as coercive against him 
because it affected a powerful office the 108s of wliich would 
diminish his general reputation and harm him professionally. 

In People u. McFarlan decided June 16, '1977 the Court of 
Appeals reversed a unanimous First Department (52 A.D. 2d 
112) decision in determining whether a witness's answer to a 
question in the grand jury was responsive and thereby earned 
lier transactional immunity. The investigation concerned a 
homicide and, after informing the witness who was under in­
dictment for a June drug sale that questions would relate to 
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events that transpired the following December, the prosecutor 
asked her occupation. She replied that she had never worked 
and when he asked how she Had been supported, she said she 
sold drugs in the past. He repeated tha.t he was asking about 
November and December, and she replied that she was a.rrested 
in June (the arrest for the June sale was in October). Tho Court 
of Appeals upheld trial term's grant of the motion to dismiss her 
drug sale indictment. Trial term had found that her answers 
were responsive and that there was n sufficient relationship, 
between her answers and the "transaction, matter or thing' 
(CPL,§50.10 subd. 1) for which she had been indicted. Trial term 
noted that the witnC:Jss was ill-educated and could easily have 
been confused by the line of questioning and thus rejected the 
contention that she intentially reached out to take an Immunity 
bath. 

ROLE OF THE TRIAL JUDGE 

Professor Joseph H.I<offler 

Reporter 

The panel was chaired by Justice Lyman H. Smith, and L'1-
cluded Justice John L. Larkin, Justice David O. Boehm and 
Dean Emeritus Ray F')ll'ester of the Cornell University School of 
Law. 

The panel, at the commencement of the proceedings, and at 
the initiative of Judge Smith, asked certain questions of each of 
the judges in attendance at each panel session. These guest ions 
were l'elated to, or in the general areas of, the to,\>ICS to be 
discussed. Each judge answered the questions in wrIting. The 
answers could indicate to each judge some frame of refer(mce 
with which he or she approached some of the substantive mat­
ters discussed during the panel session. rrhe questions are as 
follows: 

What Would You Do: 
1. If criminal defendant walks out during second day of trial? 
2. If criminal defendant is not present when testimony is read 

back to the jury? 
3. If criminRl defendant walks out on witness just before in­

court indentification? 
4, If civil plaintiff walks out on the 4th day, yelling, HThis 

ain't justice!" 
(a) If his lawyer is willing to continue? 
(b) Ifhis lawyer is not willing to continue? 

5. If criminal defendant seeks to change attorneys on openIng 
day of trial? 

6. If in mid criminal (or civil) trial you learn juror is taking 
notes? 

I 



222 

Atter the judges had rcs~onded to these questions, Judge 
Smith continued the proceedmgs with a preliminary statement 
concerning the attributes of a trinl Inwycl' which are of particu­
lar concel'n to trial jud~es. In this regard he refened to articles~ 
"Professional ExpectatIOns,1I by Judge Shirley Hufstedler ana 
Seth M. Hufstedler; Esq, 

I. Dismissals in the Interest of Justice 
Judge Boehm led tho discussion of the topic, Dismissals in the 

Illtel'est of Justice. Consideration was inItially ~iven to People u. 
Clayton, 41 AD 2d 204 {2d Dep't. 1973). In tlilS case the court 
concluded that since CPL 210.40 and 210.45 requirE:! n hearing 
when either the prosecution or defendant move to dismiss an 
indictment in the furtheranco of justice, when the court consid .. 
ors sua sponte a dismissal for the sume reason, it should not do 
so until fail' notice of its intention has been given to the parties 
nnd a hearing hM been held. Furthermore, the court indicnted 
that in decidlng whethor to dismiss in the interest of juatice, 
several criteria should be considered. It stated thnt among the 
considerations which are applicable to the issue are (a) the 
nature of the cl'ime, (b) the available Qvidellcc of guilt, (e) the 
l?rior record ot the defendant, (d) the punishment already suf· 
fered by the defendnnt, (0) the purpose and effect of further 
punishment, (0 any prejudice resulting to the defendant by the 
1111ssage of time and (g) the impact on the public interest of a 
dismissal of the indictment. 

In referring to these criteria as a commendable effort by the 
Judiciary to tIll an existing void, the Court of Appeals in People 
u. Belge 41 N.Y. 2d 60 (1976) viewed the establishing of criteria 
as invoiving policy considerations that should more appropri­
ately be resolved by legislation. The court stated, ItWe invite the 
attention of the Legisitttul'C to this predicament." People u. 
Beige, 41 N,Y. 2d 60. 62 (1976). 

In arl eilbrt to engender n legislative response to the court's 
invitation, an amendment to su6division one of section 170.40 of 
the Criminal Procedure Law, proposed by the Advisory Commit­
tee on the Criminal Procedure Law, is being introduced at the 
request of the Office of Court Administration. This Pl'oposed 
amendment provides that in deciding whether to dismiss in the 
interest of justice Uthe court must, to the extent applicable, 
examine and considel\ individually and collectively" (emphasis 
added) ton criteria. 

A poll was taken of the judges to determine whethel' they 
favor or oppose each of these criterin. Following m'e the criterin, 
together wlth the results of the p'oll. (Vote wns taken in nil four 
panel sessions on criteria (a) to (l) inclusive. Vote taken in two of 
the four panel sessions on criteria (j»: 

(n) the seriousn.ess an.d circumstances of the offense; unani­
mously fnvored in all 4 panels. 
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(h) the exten~ of hcmtt caused b.Y tILe offense,· unanimously 
favored in all 4 panels. 

(c) the evidence of guilt, whether admissible or inadmissible 
at. trial,' 
47 favor; 110 ugainst. 

(d) the history, character ami conditio1/. of the defendant: 
ununimously favored ill. ull 4 panels. 

(e) any e.'l:ceptionally .<;eriolls mz'scondllct of law cnforcement 
pcrsonnel in the iTwcstigatlcm, arrl!st and prosecution of 
the defellda.nt; 
56 favor; 30 ngainst. 

CO the purpose and l!/fect of imposing upon the defbnciant a 
sentence authorizcd for the o/tenscj 
57 fUVOl'i 23 ngninst. 

(g) the. impact of a dismissal on Uw safety or welfare of the 
community; 
unanimously fnvol'cd in (\11t! panels. 

(h) tlw imJ,Jact of a dismissal upon thc confidence of the 
public m the criminaljllstice system,' 
43 favor; 43 ugainst. 

(i) where the t'ourt dcems it appropriatc, the attitude of the 
complainant or victim with respl.'ct to thc motion: 
74 favor; 12 against. 

(j) any other relevant fact indicating that a judgment of con­
vi('tion would I)crve 110 lls('fitl purpos{'; 
unanimously favored in the two panel sessions in which 
vote taken. 

'rhe judges were then asked, in three of the foul'panol ses­
sions, whether they would prefer to continue with the j)tcscmt 
statute, which does not spelll)ut any: criteria. 

In response, 54 judges weto in favor of continuing with the 
present statute, anil12judges fMuted spelling out criteria. 

Your reporter is of the opinion thnt these results lend them­
selves to the interpretation that e. majority of the judges favor 
each of the criteria in the pr\')posed nmendment when considered 
individually-with the exception of (h), upon which they were 
evenly diviiled-if t,hey are required to be ltmiil!d hy criteria, hut 
thnt they would prefer no criterir1. 

Assuming that the critel'in Si~t out in the proposed amendment 
are generally of the naiu!'e which the Court of Apneals had in 
mind in People u. Beige, supra, it may he concluded that at least 
the trial juilges in attendance 11t tliese panel sessions rod not 
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believe that legislation of the kind envisaged by the Court of 
Appeals would be a preferable result. 

II. Absent Defendant 
'1'he panel them turned its attention to the question of the 

Absent Defendant, with Judge Boehm agnhl lending' the discus­
sion. It was observed that in People u. LaBarbera, 274 N.Y. 339 
(1937), the court held that a defendant on trIal for a folony, .not 
punishable by death, may waive his right to object to the read .. 
mg of testimony to the jury in his aosence. 'l'ho court distin­
guished Maurer u. People, 43 N,Y. 1 (1870>, on tho ground thnt 
the Maurer case involved a chat'ge of murdor, and neither defcn­
dant nor his counsel waived the defendant's right to be present 
at the trial. 

But it was observed that in People u. Willship, 309 N.Y. 311 
(1955), it was held that tho Peoele havo the right to l'equil'o 
defendant's presence for purpose ~)f identiOcation. 

Where the absence of ddemiant from a hearing on a moUon to 
suppress was Ull expla wed, and the evidence sought to be sup· 
pressed was admitted at trial, the court in People u. Anderson, 
16 N.Y. 2d 282 (1965), held that a reversnl of dt'{cndnnt's convic­
tion wns required. The court indicated that thore hl\d been a 
denial of due process, and a violation of Section 366 of the Code 
of Criminal Procedure which "requires that nt a trial for tl felony 
'the defendant must be personally present' ". trho COUl't ndded, 
"This statut,ory provision and the judicial application thereof 
entitle the defendant to be present at postinchctmcnt proceed .. 
ings where there is a 'taking of evidence' (citations omitted)." 
People u. Anderson, 16 N.Y. 2d 282,286. 

InP(!()p}1' v.Huggler. 50 AD 2d 471 (3rd Dce't. 1976), the COtH't 
concluded that under the provision of CPL 260.20 that Ita defetl­
dant must be personally present during the tl'ial 01' an indict .. 
ment," the defendant has the right to personally appear at a 
Wade hearing, as the definition of "trial" is broad enough to 
include such a hearing. But, the court wont on to hold that a 
defendant ma~ waive his right to personally appear at a Wade 
hcnring, provlded such right has neen relinquIshed knowingly, 
voluntarily and intelligently. 

People u. Hic/lS, 177 New York Law Journal, at 7, col. 6 (May 
6, 1977), decided in Trial Term by Justice Myers, who was 
present at one of the panel sessions, held that a defendant who 
left during a Wade hem·jng und did not appeal' ut the voir dire or 
thereafter had, under the circumstances of that casq, waived his 
right to be present at the continuation of the trial. 111 that case, 
unsuccessful efforts had been made to determine the where­
abouts of the defendant. Judge Myers pointed out that everyone 
had answered ready, that tlie defendant knew he was on trial 
and his 1?l'csencc was required in the courtroom, that he deUbel'­
ntt)ly fUlled ·to return to court! and he had therefore waived his 
right to be present. Judge Boehm, at the panel sessionshqueried 
whether the resllit should be the snme in a cnse were the 
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defendant does not know the dute of trial. 
Judge Smith observed that in People u. Rodriguez, 56 AD 2d 

613 (2il Dop't. 1977), an nppenl was dismissed where the defen­
dant disappeared during tlie pendency of the appeal, upon the 
gl'ound thnt the defendnnt wns not presently available to obey 
the mandate of the court. 

III. Conduct of rrrial Counsel 
Judge Smith led the discussion of the topic, Conduct of Trinl 

Counsel. He first alluded to the case of People u. Lowrance, 41 
N.Y. 2d 303 (1977), where tILt! defendant was conuicted, after a 
jury trial, of' attempted assault in the first degree, l'cckless en­
dangerment, and possession of a weupon as a felony, Subseqwmt 
to the rendition of the jury's verdict o/' guilty. ott these cOllntst defendnnt pleadeil guilty to attempted our~ltlry in the thit'(1 
degree in satisfaction of an hvlictment chal'gmg burglary in the 
first degree nnd in further satisfaction of chnl'~es in two other 
indictments and n misdemeanor chnl'ge pendmg in Criminal 
Court. Upon appeal, the Appellate Division reversed the convic­
tions bnsed on the jury's verilict, and granted a new trinl. 

Defendant contended that his guilty plen should be vacated. 
He argued that his guilty plen was the tninted fruit of uncon· 
stitutionnlly' obtuined tnal convictions, thut it lacked factual 
bnsis, und thnt if he had not so pled he would have again been 
"subjected to the outrageous pl'osecutol'ial nbuse" which had 
marked the just concluded tt'ial. The Court of Appeals denied 
such relief. 'i'he court concluued: "Defendant's plea of guilt was 
entered after consultin~ with counsel, concerning whom he 
voices no complaint. Defendnnt on triul was represented by the 
same uttorney and on sentence the court remarked, and defen­
dant ngl'eed, that his lawyer 'conducted a very aggressive de­
fonse on your behalf.' Defendnnt's rights were protected by n 
l'oversal ot hit! convictions ut trial und he should not now bo 
permitted to take advantage, in this action terminated by plea, 
of the fact that there hus beon a subsequ~nt reversal in the 
.lction involving trial, and thus renounce the understanding 
mude ut the timo of plea. To pormit such a carry-ovm' on these 
facts would servo as u dangerous precedent.1I People lJ. Lowrance, 
tll N.Y. 2d 303, 304, 305. Judge l!~uchsberg, in a vigorous dis­
sent, concluded that linn elementary sense of justice requires 
vacntur of the pleu and remittal to the Supreme Court Bronx 
COUllty, for f\u'ther l>t'ocMdings." People! v. Lowrance, 41 N.y. 2d 
303 307. (dissenting opinion) 

The \lanel considol'eilPeopie 0. Wright, 41 N.Y. 2d 172 (1976), 
which mvolved nn inflammatory and prejudicial summation by 
the prosecutor, nnd resulted in the Court of Appenls rev€!l'sinE' u 
conviction. In the course of the panel dis(:usslons, Judge SmIth 
suggest<'!d thnt jud~es might be well advised to act sua sponte as 
soon us u pl'(\judiclUl remurk is made. Judge Lat'kin was of the 
opinion thnt it would be prefernblc to wnit until objection is 
mnde. 
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IV. Marshalling Evidence 
Judge Smith introduced the topic, Marshalling Evidence. In 

the course of considering thIs topic. reference was made to People 
u. Williamson. 40 N.Y. 2a 1073 (1976), where, in sununal'izingall 
the direct testimony of all the witnesses, the tl'ial court pointed 
out a single inconsistencv in defendant's testimony, and ne­
glected to mention numei·ous inconsistencies in testimony of 
witnesses for the prosecution. The court reversed the conviction, 
stating that this was errol', and since the whole case turned on a 
very close question of credibility, this en'or could not be consid­
ered harmless. 

V. Reading from Prior Cases 
Judge Smith led the discussion of the topic, Reading from 

Prior Cases. Attention was direct~d to People u. Homm~l, ~1 
N.Y. 2d 427 (1977), where the trIal court had referred m its 
charge to headnotes from Appellate Division opinions. In rever­
sing a conviction because of the misleading nature of the char~ei 
the Court of Appeals stated: tlrn the instant case the potentIa 
impairment of the jury's freedom to evaluate the testimonJ' be­
fore it free ftom outside influences cannot be denied.. lit its 
charge the trial court made reference to a set of facts strikingly 
similal' to those before the jury in this case and clearly statea 
that the Appellate Division had held that they were 'sufficient to 
support a finding * * * that the defendant acted with criminal 
negligence/ It cannot be gainsaid that because of this charge the 
jury might vel.'Y well have felt compelled to reach a result in 
harmony with the conclusion apparently reached by the higher 
court in a previous case and that they may very well have been 
deprived of their freedom of action (see People v. Ohanian, 245 
N.Y. 227,230)./1 People u. Hommel, 41 N.Y. 2d 427,430. 

VI. Curative Charges 
Judge Larkin led the panel discussion with respect to the 

topic, Curative Charges. In the process he considered a trilogy of 
1977 Court of Appeals cases, People u. Mullin, 41 N.Y. 2d 475 
(1977), People tI. Biondo, 41 N.Y. 2d 483 (1977), and People u. 
Miller, 41 N.Y. 2d 857 (1977). 

After discussing these cases, Judge Larkin expressed the fol­
lowing views: First, there is almost no such thing as a non­
curative errol' if the trrial Judge acts quickly, clearly and deci­
sively. Second, if thel'e is no objection, matter is not preserved 
for review, so th~ court should not intelject sua sponte. 

VII. Trial Order of Dismissal, As 
Related to Double Jeopardy 

Dean Emeritus Ray Forrester of the Cornell University School 
of Law, led the discussion of the topic, Trial Order of Dismissal, 
As Related to Double Jeopardy. Consideration was given to 
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People u. Brown, 40 N.Y. 2d 381 (1976), where, at the conclusion 
of the People's case-in-chief on an indictment charging the crime 
of bribery, the trial court granted defendant's motion to dismiss 
the indictment on the ground that a prima facie case had not 
been made out. The Court of Appeals, with Judge Jones writing 
the majority opinion, held that the People may not appeal from 
the trial order of dismissal, as this would place the defendant in 
doublo jeopardy. 

Judlle Jones stated that in this case there was presented for 
,the trml court a pure questio..l of law, namely, what constitutes 
the crime of bribery? 

Referring to a trilogy of recent United States Supreme Court 
ct\ses, United States u. Wilson, 420 U.S. 332 (1975), United States 
u. Jenldns, 420 U.S. 358 (1975) and Se1fass u. United States, 420 
U.S. 377 (1975), Judge Jones states: liOn the basis of these three 
cases we conclude that the Supreme Court has formulated a 
double jeopardy rule-albeit what may be characterized as a 
mechanical rule-which precludes the People from taking an 
uPPC:lnl from an adverse trial ruling whenever such appeal if 
resolved favorably for the People might require the defendant to 
stand retrial-or even if it would then be necessary for the trial 
court Ito make supplemental findings' (United States u. Jenldns, 
420 U.S. 358, 370, supra). Double jeopardy princiJ?les will bar 
appeal unless there is available a determination of guilt which 
without more may be reinstated in the event of a reversal and 
remand. ApplicatIon of such rule to the provisions of CPL 450.20 
(subd 2) permitting the People to appeal from a trial order of 
dismisSll\1 renders that section unconstitutional except in the 
instance where disposition of the motion is reserved until after 
the jury 'Verdict has been returned." People v. Brown, 40 N.Y. 2d 
381,391. 

Judge Sones observes that the Trial Judge must now be aware 
that the t~onb~q,uence of granting such a motion prior to the 
return of thejury verdict will be to foreclose an appeal by the 
prosecutionl. He does not conclude that the granting of ~uch a 
motion pritlr to verdict may not be fully warranted. He does 
caution, however, that the decision in the mstant case introduces 
another comlidertt~ion to be weighed in the disposition of an 
application for a trial order of dismissal. 

Judge Breitel, dissenting, is in accord with Judge Jones in 
concluding that the indictment in this case was dismissed on a 
pure question of law. 

. However, Judge Breitel concludes that since no question offact 
was determined by the jury double jeopardy does not attach. 
Judge Bl'eitel states: IISince the jury never received the issues of 
fact there was l',\evel' any possibility that a determination by the 
jury in favor of defendant had been made by them. Had the trial 
court in dismissing the indictment as a matter of law weighed 
anyone or more' of the elements of fact in the case, then the 
double jeopardy clause applied and a retrial would be prohibited. 
Hence, the rule in the Jell/tins case is inapplicable, because 
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neither Judge nor jury had passed on any issue of fact." People u. 
Brown, 40 N.Y. 2d 381, 396 (dissentin~ opinion). 

It was observed in the panel seSSlOns that we may look to 
subsequent United States Supreme Court cases for clarifications 
as to wheth~.n· the interpretation presented in Judge Jones' opin­
ion, or that presented in Judge Breitel's opinion, is the correct 
one. 

United Stall/!s u. Martin Linen Supply 00., 45 U,S. Law Week 
4337 (1977), a subsequent case involving double jeopardy was 
considered, the panel discussion focusing on the question of 
whether this opinion lent support to either interpretation, but no 
definitive conclusion was reached. Additionally, an even more 
recent double jeopardy case, Lee u. United States, 45 U.S. Law 
Week 4661 (1977), was considered in this regard, and again no 
definitive conclmlion was reached. 

However, the \~ourt in a footnote in Lee, refers to the above 
opinion in Martin Linen, stating: !tWe recently made it clear that 
a trial court's ruling in favor of the defendant is an acquittal 
only if it tactually rerresents a resolution, correct or not, of some 
or all of the factua elements of the offense charged.' United 
States v. Martin Linen Supply 00., __ U.S. ____ (1977)." 
Lee u. United States~ 45 U.S. Law Week 4661,4663. 

The question may be asked as to whether this quotation may 
not at least point in the direction of Judge Breitel's interpreta­
tion. 
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Table 93 

Education and Training Office Judicial Programs 
Jan. 1, 1977 through Dec. 31, 1977 

O('A Judlclul Progrul1lS Locutioll 

SOlltenclng Institute Ossining 
SClltcllcing Instltuto Osslnlll\l 
'I'oWII alld Village Justices New York Cll" 

Advanced Pro~ram 
Seminar ror City Court Judges ~~trncuse 
Towll and Village Justices Albany, llurrnlo, 

Dasic Course Syrllcusc 
'l'own lind Vlllagc Justices Oleun 

Advanced Program 
Seminar ror County Judges Saratoga Springs 
Seminnf rOf Surrogates Saratoga Springs 
'I'OWI\ nnd Village Justices Rochester 

Advanced Program 
conrcrellce or N,'w York Crotonville 

State '!'rllli Judges 
'I'o\~n und Village Justices St. Lawrence 

Dusie \'rogram University 
Town and Village Justices St, Lawrence 

Advanced I'mgrum University 
I"amlly Court Workshop Lukf1 Placid 
town nnd ViIla~e ,JustiC('S Luke Ocorge 

AdVllnced Program 
Conr'!rl'nCC or Civil Court Swan Lnkl! 

Judges 
'I'oWII and Vllla~e Justices Albany, DufCalo, 

Basic Course Syrucuse 
Newly Elected Judges Ncw York City 

Number 
Durlllioll (days) Attellded 

2 111 
2 150 
2'1. 114 

2 70 
6 !is 

2 43 

1\~ 74 
2~1 7·1 
2 41 

3 125 

5 1(; 

4 110 

2 07 
2 riol 

tl/a 77 

6 338 

I) 67 

'I'otal l,Gl/1 
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Chapter 6 

Legislation and Rule Revision 

rrhe 1974 reorganization of the Office of Court Administration, 
including the establishment of an Albany ofOce to serve as 
liaison with the executive and legislative agencies in the capitol, 
made possible a productive 1977 legislative pr0lP'am, 

Counsel's office drafted 50 bills for legislatlVe action at the 
1977 session; 29 passed the Legislature and were approved by 
the Governor. In addition, three amendments to the rules of the 
Civil Practice Law and Rules promulgated by the Judicial Con­
ference and submitted to the Legislature pursuant to section 229 
of the JUdiciary Law became law on September 1, 1977, 

The Office of Court Administration filed legislative 
memoranda on 492 bills introduced at the 1977 session affecting 
the administrative processes of the unified court system. In re­
sllonse to requests from the Executive Chamber, counsel's office 
filed analyses and recommendations on 194 bills awaiting 
gubernatorial action. 

By far the most significant legislative development affecting 
the courts in 1977 was the second passage of a meaE'ure to 
amend the Judiciary Article of the State Constitution. 

1. Senate 5860-A (Senators Gordon, Anderson) 
Assembly 8124 (Assemblyman Coopet'man) 

This concurrent resolution proposed amendments to the Con­
stitution which would: (1) change the method by which judges of 
the Court of Appeals are selected from partisan election on a 
statewide ballot to a system whereby the Governor appoints, 
with the advice and consent of the Senate, pel'sons found to be 
well-qualified by a commission on judicial nomination, (2) 
abolish the Court on the tTudiciary and vest disciplinary author­
ity over judges in a judicial conduct commission and the Court of 
APpeals, and (3) unify the administrative structure of the court 
system through a chief administrator of the courts appointed by 
the Chief Judge of the Court of Appeals with the advice and 
consent of the Administrative Board of the COul'tS. 

This concurrent resolution was given first passage by the 
Legislature at the 1976 Extraordinary Session; it was given 
second passage by the Legislature at the 1977 Sel:sion. The 
proposed amendments were approved by the People at the 
November 1977 election and became effectIve April 1, 1978. 

Other measures, introduced at the refJUlar session at the re­
guest of the Office of Court Administratlon, included the follow­
ing: 
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Bills Recommended by the Judicial Conference 

2. Senate 1506 (Senutor Barclay) 
Assembly 3346 (Assemblyman Lentol) 

This bill amended Election 311(8) of the CPLR to delete an 
obsolete reference to sm'vice of process on a school district; such 
service is already govelrned by subdivision 7 of that section. 

This bill became Chapter 17 of the Laws of 1977. 

3. Senate 2573 (Senl!ltor Barclay) 
Assembly 4130 (Assemblyman Goldstein) 

This bill amended St~ction 5020(b) of the CPLR to permit the 
attorney for a judgmelilt creditor to execute a satisfaction-piece 
or partIal satisfaction-piece within ten years, rather than five, 
after the entry ofjudgrlrlOnt, 

This bill became ChOlpter 41 of the Laws of 1977, 

4. Senate 2571·A (SEmator Barclay) 
Assembly 4026·A (Assemblyman (looperman) 

This bill amended Article 62 of the CPLR, which governs the 
provisional remedy of attachment, to modernize New York's 
attachment procedures in conformity with recent holdings of the 
United States Supreme Court. 

This bill became Chapter 860 of the Laws of 1977. 

5. Senate 2570 (Senator Barclay) 
Assembly 4029 (Assemblyman Schumer) 

This bill amended section 5513 of thl~ CPLR to provide addi· 
tional time for a party to take a cros,s-appeal 01' to make a 
motion for permission to cross-appeal when the adverse party 
has taken an appeal or has moved for pel'mission to appeal. 

This bill became Chapter 30 of the Laws of 1977. 

6. Senate 2569 (Senator Barclay) 
Assembly 4028 (Assemblyman Goldstein) 

This bill amended section 3011 of the CPLR to eliminate the 
reCJ.uiremcnt for an answer to a cross-claim unless the cross­
clmm contains a demand for an answer. 

This bill became Chapter 26 of the Laws of 1977. 

'7. Sen/lte 2568 (Senator Barclay) 
Assembly 4027 (Assemblyman Friedman) 

This bill amended section 2308(b) of the CPLR to authorize a 
party to an administrative proceeding, on whose behalf an ad· 
ministrative board has issued a subpoena, to move in the su­
prem(~ court to compel compliance. 

This bill became Chapter 25 of the Laws of 1977. 
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8. Senate 3501·B (Senator Barclay) 
Assembly 6734·b (Assemblyman Siegel) 

This bill amended section 460.70 of the Criminal Procedure 
Law to eliminate the need for unnecessary transcriflts in crimi· 
nal appeals where the appellant has been permitted to proceed 
as a 1?oor person. 

ThIS bill became Chapter 695 of the Laws of 1977. 

9. Senate 3507 (Senator Barclay) 
Assembly 6893·A (Assemblyman Nadler) 

This bill added a new section 110.20 to the Criminal Pl'oce­
dure Law to require notification to the district attorney when a 
criminal action, in which a crime is charged, is commenced in a 
local criminal court other than the Criminal Court of the City of 
New York. 

This bill became Chapter 353 of the Laws of 1977. 

10. Senate 3506 (Sen.ator Barclay) 
Assembly 7671 (Assemblyman Goldstein) 

This bill amended section 80.00 of the Penal Law to permit a 
court to impose a fine, not exceeding $5,000, on a convicted felon 
without th(~ requirement of a determination of gain from the 
crime. 

This bill became Chapter 352 of the Laws of 1977. 

11. Senate 3509 (Senator Barclay) 
Assembly 6890 (Assemblyman Gottfried) 

This bill amended sections 60.25 and 60.30 of the Criminal 
Procedure Law to clarify that a witness may testify to his prior 
in-person identification of a defendant regardless of whether 
that prior identification occurred before or after the formal 
commencement of criminal proceedings. 

This bill became Chapter 479 of the Laws of 1977. 

12. Senate 2631 (Senator Barclay) 
Assembly 3988 (Assemblyman Nicolosi) 

This bill would have amended section 3101(a) of the CPLR to 
permit a party to perpetuate the lC!:,timony of his own medical 
witness without a court order and without the necessity of lay­
ing a foundation by showing unavailability or special circum­
stanc(ls. 

This bill passed the Senate and the Assembly, but was re­
called from the Governor. 

13. Senate 3510 (Senator Barclay) 
Assembly 6889 (Assemblyman Friedman) 

This bill would have amended section 310.10 of the Criminal 
Procedure Law to provide for the dismissal of a court in an 
indictment where the· evidence before the grand jury is not 
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le~a.lly sufficient to establish that count. 
l'his bill passed the Senate, but failed to pass the Assembly. 

14. Senate 3443 (Senator Dunne) 
Senate 259'1 (Senator Bernstein) 
Assembly 3674 (Assemblyman Goldstein) 
Assembly 6292 (Assemblyman Valella) 

This bill would have amended section 3130 of the CPLR to 
allow the use of written interrogatories in all actions, including 
negligence and wrongful death actions. 

'l'hio bill passed the Assembly, but failed to pass the Senate. 

15. Senate 2630 (Senator Barclay) 
Assembly 3422 (Assemblyman Siegel) 

This bill would have amended Article 61 of the CPLR to 
abolish the provisional remedy of civil arrest in actions at law 
and to strenf5then the rights of defendants subject to civil arl'est 
in equity actlOns. 

This bill failed to pass the Senate or the Assembly. 

16. Senate 2572 (Senator Gordon) 
Ass~mbly 3760 (Assemblyman Nadler) 

This bill would have amended the Judiciary Law and the 
CPLR to provide that an otherwise qualified applicant for ad­
mission to the New York bar who intends to practIce law in New 
York but who has not resided in the State fOI: six continuous 
months may be admitted if he intends to have an office for the 
practice oflaw in New York upon his admission. 

This bill failed to pass the Senate or the Assembly. 

17. Senate 3519·B (Senator Barclay) 
Assembly 6894-B (Assemblyman Siegel) 

This bill would have amended. sections 450.90 and 470.40 of 
the Criminal Procedure Law to permit the Court of Appeals to 
hear any appeal from an intermediate appcJllate court involving 
a question of law which may have resulted in an improper 
reversal 01' modification of a. conviction. 

'l'his bill failed to pass the Senate or tho Assembly. 

18. Senate 3508 (Senator Marino) 
This bill would have amended section 310.10 of the Criminal 

Procedure Law to permit a court to allow a deliberating jury to 
disperse temporarily upon consent of the parties. . 

This bill failed to pass the Senate or the Assembly. 

19. Senate 3523 (Senator Marino) 
Assembly 6891 (Assemblyman GGtU'ried) 

This bill would have amended several sect.\ons of the Penal 
Law, covering bribery and related offenses, to \~ve effect to the 
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original legislative intent to encompass, within the sUbstantive 
offenses, unsuccessful attempts to bribe or solicit bribes. 

This bill failed to pass the Senate or the Assembly. 

20. Senate 3522 (Senator Mat'ino) 
Assembly 6888 (Assemblyman Culhane) 

This bill would have amended section 460.20 of the Criminal 
Procedure Law to provide that permission to appeal to the Court 
of Appeals from an order of the appellate division may not be 
sought from a justice who did not. participate in the determina­
tion sou~ht to be appealed. 

This bill failed to pass the Senate 01' the Assembly. 

21. Senate 3521 (Senator Marino) 
Assembly 6892 (Assemblyman Gottfried) 

This bill would have repealed the present Article 240 of the 
Criminal Procedure Law Ilnd substituted a new Article 240 
providing expanded discovel'y procedures for prosecution and 
defense. 

This bill failed to pass the Senate 01' the Assembly. 

22. Senate 3520 (Senator Marino) 
Assembly 7211 (Assemblyman Lewis) 

'rhis bill would have amended section 170.75 of the Criminal 
Procedure Law to provide that a defendant is not entitled to a 
preliminary hearing where he is arraigned in the Criminal 
Court of tne City of New York pursuant to a prosecutor's infor­
mation filed at the direction of a grandjury. 

This bill failed to pass the Senate 01' the Assembly. 

23. Senate 6841 (Rules) 
Assembly 7164 (Assemblyman Cooperman) 

This bill would have added a new section 187 to the Judiciary 
Law providing for the payment of a per diem allowance to judges 
temporarily assigned to the supreme court. 

This bill failed to pass the Senate or the Assembly, but its 
provisions wero incorporated in Chapter 460 of the Laws of 1977. 

Bills Recommended by the Office of Court 
Administration 

24. Senate 1710 (Senator Padavan) 
Assembly 3426 (Assemblyman Lewis) 

This bill amended the Mental Hygiene Law, the Real Property 
Actions and Proceedings Law and the CPLR to improve the 
administrative procedures which insure propel' management of 
estates of incompetent persons. 

This bill became Chapter 286 of the Laws of 1977. 
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25. Senate 2641 (Senator Gordon) 
Assomhly ti126 (Assemblyman Coopct'man) 

'rhis bill amended the New York City Civil Court Act to 
increase certain filing fees from $10 to $15, thereby curing 
inadvertent omissions in 1976 legislation which autliorizod a 
similar increase in related filing fees. 

'1'his bill became Chapter 33 of the Laws of 1977. 

26. Senate 2640·B (Scllator Gordon) 
Asscmbly 4137·A (Assemblyman Lasher) 

This bill amended the Family Court Act to authorize the 
appellate divisions to provide! by rule, for the use of hearing 
examiners to heal' and report 111 proceedings under Articles 4, 5 
and 5·A of the Family Court Act. 

This bill became Chapter 388 of the Laws of 1977. 

27. Senate 4010·B (SenatolGordon) 
Assembly 5062·B (Assemblyman Cooperman) 

This bill repealed Articles 16, 17, 18 and 18'a of the Judiciary 
Law and substituted a :tlew Article 16 to provide the courts of 
New York with a uniform statewide system for the selection of 
jurors, which clearly satisfies all constitutional requirements 
that grand and petit jUl~ies be selected at random from a fair 
cross·section ofine community. 

This bill became Chapter 316 of t!,e Laws of 1977. 

28. Senate 3123·A (Senilltor Gordon) 
Assembly 5059·A (Assemblyman Friedman) 

This bill amended the Family Court Act and the Social Ser­
vices Law to authorize the State Administrator, 1'ather than the 
Administrative Board o£ the Judicial Conference, to prescribe 
official forms for FumUy Cotu·t practice. 

This bill became Chaptor 229 of the Laws of 1977. 

29. Senate 4507 (Senator Gordon) 
Assembly 7162 (Ass(~mblyman Cooperman) 

This bill amended sectilln 213 of the Judiciary Law to extend 
until August 31, 1979 the authority of the administrative board 
to promulgate rules for the compulsory arbitration of civil 
claims. This bill also increased the monetary jurisdictIon of com­
pulsory arbitration pl'oceeluings from $4,000 to $6,000, exclusive 
of interest. 

This bill became Chapter 165 of the Laws of 1977. 

30. Senate 4590·A (Senator Gordon) 
Assembly 7309·A (Rules) 

This bill amended sectillll 220 of the Judiciary Law to cure 
drafting errors and omissioins that occurred during the expedited 
passage of this section at the Extraordinary Session of the Legis. 
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lature in August, 1976 and to facilitate the implementation of 
the Unified Court Budget Act consistent with the cnptlhilities 
and responsibilities of the governmental entities involved, 

This bill hacame Chapter 32 of the Laws of 1977, 

31. Senate 5096 (Sonntor Bruno) 
Assembly 6739 (Assemblyman D'Andrea) 

'].Ihis bill amended the city charter of the City of Saratoga 
Springs to increase the monetary jurisdiction of the City Court 
of Sarlltoga Springs from $3,000 to $6,000 and to change the 
term of office of ~he city court judge fl'om four ;yoars to six yeurs. 

'fhis bill became Chapter 420 of the Laws of 1977. 

32. Senate 4782 (Senator Gordon) 
Assembly 7163 (Assemblyman Cooperman) 

This bill amended section 220(~ of the Judiciury Law to ex­
pressly authorize the comptroller to bill localities directly for 
their not court costs rather than withhold these costs from State 
aid. 

This bill became Chapter 497 of the Laws of 1977. 

33. Sertate 5488 (Senator Barclay) 
Assembly 7ti45 (Assemblyman Zagamc) 

1'his bill amended section 410.70(5) of the Criminnl Procedure 
Law to correct an inaccurate cross-refel'ence. 

This bill became Chaptm' 355 of the Laws of 1977. 

34. Senate 6238 (Senat()l' Ecltert) 
Assembly 8509 (Rules) 

Thh~ bill amended the Rochester City Court Act to increase 
the mOllctal'Y jurisdiction of the Roencstcl' City COU1't from 
$3,000 to $6,000. 

This bill became Chapter ,106 of the Laws of 1977. 

35. Senate 5882 (Senator Gordon) 
Assembly 8506 (Rules) 

'fhis bill amended the Judiciary Law and the County Law to 
extend the time for filing papers with the clerk of a court when 
the last day for filing the papers falls on a day when the clerk's 
office is closed, for whatever reason, fol' the transaction of busi· 
ness. 

This bill became Chapter 686 of the Laws of 1977. 

36. Senate 6360·B (Senator Farley) 
Assembly 8711·B (Rules) 

This bill amended the New York City Civil COlU't Act, the 
Uniform District Court Act, the Uniform City Court Act, the 
Judiciary Law and the CPLR to con'ect drafting errors in new 
fee schedules established by Chapter 33 of the Laws of 1977 and 
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to permit modest increases in certain fees collected by COUl\t~ 
clerks outside the City of New York in their capacity E1l1 record· 
in~ officel's, 

rhis bill becmne Chapter 688 of the Laws of 1977. 

37. Sennte 6426 (Senntor Barclay) 
Assembly 8898 (Rules) 

'1'h1s bill amended the Criminal Procedure Law relative to the 
perfection of criminal appeals to the Court of Appeals: (1) to 
reduce necessury paperwork, (2) to extend the time for taking an 
appeal if un imprIsoned defendant and his lawyer arc unable to 
communicate, and (3) to provide fOt, a stay of judgment pending 
determination of an npplication fOl' leave to tlPponl tv 'ne Court 
of Appeals. 

This bill became Chapter 699 of the Laws of 1977. 
I 

38. Sennte 611t13 (Senntol' Anderson) 
Asst:it'.bly 8755 (Rules) 

This bill amended the Bin~hamton mty Court Act to increase 
the monetary jurisdiction of the Binghamton City Court from 
$4,000 to $6,000. 

This bill became Chaptcl' 495 of the Lnws of 1977. 

39. Senate 6916 (Senator Schermerhorn) 
Assembly 8887·A (Rules) 

trhis bill amended sections 158(1) and 201(7) of the Civil SOl'­
vice Law to p~rmit jud~es and justices to participate in state 
insurance plans now avtll!t\blo to mClmbel's of the Legislature. 

This bill becnmo Chnpter 817 of the Laws of 1977. 

40. Senate 6845 (Sonator Barclay) 
Assembly 8908 (Rules) 

This bilI amonded section 330.20 of the Criminal Procedure 
Law to requir~ thnt notice of any application for dischnrgo or 
conditional release of a ~erson who has been committed to the 
custody of the CommisslOner of Mental Hygiene following an 
acquittal by reason of mental diseas€! 01' defect be given to the 
Mental Health Information Service in the judicial department in 
which the committing court is located. 

'1'hi8 bill became Chapter 780 of the Lnws of 1977. 

41. Senate 6759 (Senator Gordon) 
Assembly 8896 (Rules) 

This bill amended Chll.pter 33 of the Laws of 1977 to clarify 
the intended application of the now foe schedule set forth in 
section 2402(8) of the Surrogate's Court Procedure Act. 

This bill became Chapter 689 of the Laws of 1977. 
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rl'his bill added a new sMtion 219·a to the Judiciary Law to 
provide incrMsed compensation fOl' Stttte-paid non.judicial em­
plo~ecs of the uniform court systmn. 

'I his bill becamo Chapter 681 of tho Laws of 1977. 

43. Semlte 6352·A (Senntor GOl'don) 
Assembly 8876 (Rules. at the request of Assemblyman 
Coopermau) 

This bill would have amtmded sections 60 t\nd 60·a of tho 
'rown Law to clarify umbiguities in Chapter 730 'If the Laws of 
1976, which p1'ohioit8 tOW1\ court justices e\(~Clf\d ufter Julyl, 
1977 from serving on town boards. 

This bill pussed the Senate, but failed to pass the Assembly. 

44. Senate 1600·A (Senatol' Go?don) 
Assembly 3415·A (Assemblyman Schumer) 

This bill would have amended section 12~b of the Judiciary 
Law to establish guidelines for the tempomrr assignment of city 
court judges and town or village court justices consistent with 
the State Constitution. 

This bill passed the Assembly, but failed to pass the Senate. 

45. Scnat(} 1601 (S(}nator Gordon) 
Assembly 3296 (Assemblynutn Coopcl'mun) 

'rhis bill would have amended sections 22 and 23 of tho 
JucUcilll'Y Law to requh'e the retirement of town and village 
court justic(!S at age 70. 

rrhis bill failed to pass the Senate or tho Assembly. 

46. Senate 5267 (Sel1utor Butclay) 
This bill would huve amended section 720.10(2) of the Crimi­

nul Pl'ocedul'e Law to make u youth eligible for youthful offender 
treatment unless he has been convicted of il. class A·I felony, 
ruther than indicted for a cluss A·I or class A"II felony. 

This bill failed to pass the Senate or the Assembly. 

47. Sennte 5788 (Scnulor Pisnni) 
This bill would have amended section 712 of the Family Court 

Act to clarify the definitions of "juvenile delinquent" and "per­
son in llCed of supcrvisionll and to estublish age sixteen as the 
mrudmum agel regardless of sex, for persons who may be ncljudl. 
euted PINS. 

This bill fuiled to pass the Senate or the Assembly. 

48. Senate 6714 (Rules) 
This bill would have amended section 22O(7) of the Judiciul'Y 

Law to l'estore the authority of the Public Employment Rela· 
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tions Board to determino npproQl'intc negotiating units for court 
employees in nccordancll with the standurds estublished by the 
Civil Service Law. 

'l'his bill fniled to PU£,3 the Senate 01' the Assembly. 

49. Senate 635<3 (SenutOl' Barclay) 
Assembly 19897 (AssemblYlllllll I~ewis) 

'rhis bill would have amended scctimm 170,40 and 210.40 of 
the Cl'imitm; Procedure Law to provide specific critoria to guide 
a trial judge in determiuing a lUOtiOl'l. to dism.iss Ul\ aecusntOl'Y 
instrument in tho furthcl'£UlCe of Justice. 

This bill failcd to pass the Senate ot' thu Assembly. 

50. Senate 6513 (Rules) 
Assembly 8847 (Rules, at the request of Assclllblymun 
COOPCl'lUUI1) 
Assembly 8964 (Rules) t' 
Sennte 6825 (Rules) 

'l'his bill would have added n l:l.ew Atticlo 2 .. B to the Judicint'Y 
Law to: (1) establish salary schedules for all Stnte .. paid ~udges 
und justicesl (2) provide a gl'uduated puy increase for all Judges 
und justices commensurate with. that granted othel' State em .. 
ployees, (3) consolidate current lnw relating to judicial travel 
and ttanspOl'tation expenses, and (4) increase the ncr dia11t al. 
lowance pnid to judges tempol'Ul'ily assigned to the supremo 
court, 

'l'his bill failed to pnss the Senate 01' Assembly. 

51. Senute 5132·A (Rules) 
Assembly 8553 (Rules, at the request of Assemblyman 
Lewis) 

This bill would have umended section 6601 and related sec­
tions of the CPLR to provide that an appeal in a civil case from a 
l'eversnl~ dissent Ot' modification by an appellate division may 
onlJ: be takon by permission, rathor than as of right. 

'I his bill fuiled to pass the Senate or Assembly. 

Proposals of the tludiciai Conference 
To Amend the Rules of the CPLR 

AU three mnendments in the form of Pl'oposals to amend the 
Rules portiop.?f the Civil Prnctiec Law and Rul~sl promulgated 
by the Judlclal Conference pursuant to sectIon 229 of the 
Judiciary Law, became effcctlvc on September I, 197'1, none 
having oeen disapproved by the LegislatUl~. 

Proposed wore: 

Pl'oposal Number 1 
This Pro~osal amended Rule 3113(b) of the CPLR to ~Xpt'cssly 

~rmit tcstunony to be perpetuated on videotupc. 
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Proposal Number 2 
This Proposal amended Rule 3117(a) of the CPLR to permit 

any party to use on trial the deposition 01 a medical witness 
without the necessity of showing unavailability or special cir­
cumstances. 

Proposal Number 3 
This Proposal ame'nded Rule 5522 of the CPLR to eliminate a 

requirement that an appellate court state the grounds I fits 
decision when it affirms a lower court judgment or order. 

'~ 

" 



241 

State of New York 

'fhe 
Judicial Conference 

oftha 
State of New York 

Report to the 1978 Legislature 
in Relation to 

The Civil Practice Law and Rules 

February 15, 1978 



242 

Letter of Transmittal 

'1'0: The Legislature of the State of New York 

Pursuant to section 229 of the Judiciary Law, enacted by 
Chapter 309 of the Laws of 1962, the Judicial Conference of the 
State of New York respectfully submits to the 1978 LegislatUl'€I: 

The Sixteenth Annual Report of the Judicial Conference to the 
Legislature, adopted January 19, 1978, which incorporates the 
Fifteenth Annual Report to the Judicial Conference by the 
Committee to Advise and Consult with the Jndicial Conference 
on the Civil Practice Law and Rules, dated December 9, 1977, as 
such Report :was modified by the Judicial CQnference. 

February 15, 1978 

Richard J. Bartlett 
State Administrative Judge 

and Secretary 

Charles D. Breitel, Chairman 
Francis T. Murphy, Jr. 
Milton Mollen 
A. Franklin Mahoney 
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Introduction 

This is the Fifteenth Annual Report to the Judicial Conference 
by the Committee to Advise and Consult with the Judicial Con­
ference on the Civil Practice Law and Rules. 

The members of the Committee are: William D. Eggers, John 
T. Frizzell, Hyman W. Gamso, Robert T. Greig, Raymond W. 
Hackbarth, EdwardJ. Hart, Peter H. Kaminer, Richard B. Long, 
Harold A. Meriam, Jr., John A. Murray Maurice N. Nessen, and 
Professor Herbert Peterfreund. Adolf Homburger, Professor 
Emeritus of the State University of New York Law School, now 
Professor at Pace University School of Law, serves as Chairman. 

During the past year Richard B. Long replaced John M. 
Keeler, who after serving many years as a valuable member, 
resigned due to the press of professional responsibilities. G. · .. 1 
Robert Witmer, Jr., another distinguished member who had de-
voted lengthy service to the Cornmittee, also resigned because of 
professional obligations, and has been replaced by William D. ·1 
Eggers. 

The main accomplishment of 1977 resulting from the work of 
the Committee was the enactment of Chapter 860 of the Laws of 
1977, which took effect September 1, 1977. The new law was 
designed to modernize the New York attachment procedure gov­
erned by Article 62 of the Civil Practice Law and Rules, the 
constitutionality of which had been placed in doubt by a line of 
United StatE:Js Supreme Court decisions (Sniadach v. Family 
Finance Corporation, 395 U.S. 337(1969); Fuentes v. Sheuin, 407 
U.S. 67(1972); Mitchell v. W.T. Grant Company, 416 U.S. 600 
(1974) and North Georgia Finishing Company, Inc. v. Di-Chem 
Inc., 419 U.S. 601 (1975).) As an aftermath of these cases, a 
three-judge federal court in Sugar v. Curtis Circulating Corn­
pany, 383 F. Supp. 643 (SDNY 1974) declared unconstitutional 
the New York statute, which permitted ex parte pre-judgment 
attachment of the property of a defendant, because it did not 
grant an immediate post-l;Ieizure hearing at which the creditor­
plaintiff must prove the grounds upon wliich the attachment was 
issued and the merit of his claim. The court held further that a 
New York defendant had no meaningful opportunity to vacate 
an order of attachment grt>'nted ex parte, despite the availability 
of a motion to vacate uniler the New York procedure. 

On appeal, the Suprema Court, in Carey u. Sugar, 425 U.S. 73, 
(1976), remanded the case to the three-judge court, directing 
that the court abstain from a decision on the fed~t'al constitu~ 
tional i&sl.les until the parties had the opportunity to obtain a 
construction of the New York law from the New York court. 

Rather than awaiting construction by the New York courts, as 
indicated in the Sugar case, the Judicial Conference, on the 
advice of the Advisory Committee, resolved to recommend legis­
lation to clarify and improve attachment procedures consistent 
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with the constitutional standards established by the United 
States Supreme Court, Thanks to the expeditious adoption of 
these recommendations by the Legialo.ture, the uncertainty pre­
vailing in this area has now been removed. 

The basic l'evisions effected by the new law are: (1) generally, 
the nature of the particular action is no longer~ in and ofitself, a 
sufficient ~round for attachment (CPLR 6201). Excep~ for ac­
tions on a Judgment, attachment for security purposes under the 
revised statute is available only when the defendant's conduct 
reveals an intent to defraud creditors or to frustrate the en­
forcement of the j\\dgment thnt plaintiff seeks to recover (CPLR 
6201(3)(4»; (2) the utility of obtaining an order of attachment on 
notice is enhanced by authorizing, on motion of plaintiff, the 
issuance of an ex parte temporary restraining order (CPLR 6210 
(new»; (3) where an ex parte application for attachment is used, 
procedural due process is secut'ed by a llew requirement that the 
levy be swiftly followed by a motion by the plaintUf to confirm 
the attachment (cPLR 6211(b) (new»; (4) at all stages of the 
proceeding, whether attachment is sought on notice or ex parte, 
mcluding a hearing upon a motion to confirm, vacate or modify 
an attachment, the burden rests upon the plaintiff to show the 
grounds for the aUachnwnt, and Ute probability of the plaintiff's 
ultimate success on tho merits (CPLR 6211(b) (new), 6212(0.), 
and 6223(b) (n~w». 

The effective protection afforded the defendant under the re­
vi.sed statute takes into account the fact that in attachment the 
property subject to seizure belong'S unquestionably to the defen­
aant, is not the subject of the action and usually IS umelated to 
plaintitrs claim. 

In addition to the foregoing m{\jor legislation, several other 
bills sI?onsored by the Judicial Conference on the advice of the 
Comllllttee were enacted into law in 1977, 

Chapter 25 of the Laws of 1977 amended CPLR 2308(b) to 
provide that a party to an administrative proceeding, on whose 
behalf the administrative board has issued a subpoena, may 
move in the Supreme Court to compel compliance. 

Chapter 26 of the Laws of 1977 amended CPLR 3011 to elin1i~ 
nate the requirement for an answer to a cross-claim except 
where the cross-claim contains a demand for an answer. 

Chapter 30 of the Laws of 1977 amended CPLR 5513 applica~ 
ble to all appellate courts, to expressly provide for an extension 
of time to cross-appeal or, where applicable, to make a motion 
for permission to cl'oss-appeal, wliere the adverse party has 
taken an appeal or moved for permission to appeal. 

Chapter 41 of the Laws of 1977 amende<l CPLR 5CJ20(b) to 
increase from five to ten years aft~r entry of judgment the time 
within which the attorney of record or the attorney for the 
judgment credi tor named on the docket may execute a 
satisfaction-piece or partial satisfaction-piece. 
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In addition to these statutory changes, the Judicial Conference 
promulgated three proposals p\lt~uant to section 229 of the 
Judiciary Law, whicn becam~ effective September 1, 1977. 

Proposal Number 1 amended CPLR 3113(b) to permit tes­
timony to be recorded by stenography or other means The 
amendment allows the preservation of testimony on videotape. 
At present, a special pl'oblenl exists in the case of medicnl wit· 
nesses. Physicians are often unable to appeal' in court on the 
tt'iai of personal injury cases. 'rhe amendment l))'ovides that the 
recording is subject to such rules as m.ay be adopted by the 
Appellate Division in th~ Judicial Department where the action 
is pending. This provision allows court rules to Vat"y, if desirable, 
according to the needs of the Depnl'tment. While not mandated, 
it id envisioned that ench Appellate Division will promulgate 
rules, so that the procedurul requirements be clearly set forth. 

Proposal Numb~r 2 umended CPLR 3117(a) to provide, in new 
paragraph 4, that the deposition of 11 medical witness may be 
used by any party without the necessity of showin~ unavailabil· 
ity 01' speciuI circumstances, subject to the right of any party to 
move pursuant to CPLR 3103 for to protectiVe order to pi'event 
abuse. 

Pt'oposal Numbet· 3 amended ePLR 5522, to relieVE! an a\lpel. 
late court from the burden of st(ctting the grounds of its deCIsion 
when it l\ffil'ms a judgment or order. 

Part I 

Recommendations for Revision of the Provisional 
Remedy of A).'l·~st and the Renledy of Replevin 

Article 61 

A. Al'rcst-Abolition of Arrest in Action for Damages 

It is proposed that the provisions of the CPLR governing civil 
tn'rest be amended ns follows! 

AN ACT 'ro amend the civil J>t'actice law and rules, 
in relation to CIvil m'l'cst 

'l'he People ottho StatC' of New Y()rk. reprl'&'ntl'd in SC'nute and Assembly, do 
C'noet ns follows: 

Sl'ction 1. Seclion sixty,ol\(l hundrC'd one of the civil practice law and rUles. as 
amended by chuptl't one hundr<!d twenty-nine of the raws of nineteen hundrt>d 
seventy·six, isimreby amended to rNld as follows: 

Bditor's Not(': In all the prol!Osals made hi this SC!ctioll, mattC!r to be dl'let('d is 
In [brack('ls): mult!'!' in ita lit's IS h(,W. 

---------~-,---~~--,~ 
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§6101. OI'OUlH)S fbi' (U'I'(1Sl. An oruN' of lll'l'(Ist us (\ pl'ovisionn\ I'CIn(ltiy IMY 
(only) btl gl'llUtl.'d IltIly [: 

1. whero the)'() is 1\ cnU80 of neLiou to t'ecovm' utlluu[(es fOl' tho conv()l'sion of 
p()l'sollnl 11l'OJl()l'ty, 01' fOl' fraud 01' d(lct'it, und th() P(I\'SOI\ to b() Ul'l'()st()d is not u 
pnr()ut. gllurilinu 01' othm' p()l'son who rC!tiid()s in the Sllllle household with Il child 
or childl'()'t'I undm' sixtet'n Yl'!lI'S of ugt' 01' with Il ml!ntnl1y 01' physlcully IH!lpless 
person of' MY IIge I'()quil'ing constant vigllanco und cu\'e und whose prlncipul 
\'t'sponsibility is to uclunlly ulld !IN'sonully t'ngu(It' in lho dnily cm'o und aupt'I'vi. 
sion of sueh ehild, chilurcm 01' pm'soni 01' 

2,) will'/'(' til(' ('01/1'/ fill cis it pro/IC/blt· t/tllt till' plClilltift I('ill 1iIlt'('!!l!d on t/I(I 
IIW/'its, CIIU/ WhN'O the plninti/l' hus ut'mlUltit'd und would bl' cmtitled to u judg­
mel1t 01' ordN' i'oquh'ing tht' p(ll'fol'lnunce of 1111 uet, tho lIl'gicct 01' r(lfusnl to 
pl.'rforln wldeh would bl' punishnbl(\ by th(\ COUl't tiS tI contonlpL, tlnd whe\'e the 
ilefondlUlt [is not tI rt'sident of the Btatl' 01') in ubout to dl'JlRl't [thel'l!frolll,) frolll 
tllI~ ,q/Cl/c' Iby l'l'tlSOn of which 110n-I'l'sidNICl' 01' depllrtuI'o t!lN'e hI u dtlngl'r that 
such judgtnont. 01' OI'dl'r will be \'(II\del'l'C1 inl'fl't'cluuIJ with tlH' ill/ettt to 1'('/ltlt'I' till! 
jUdgllll.'llt (II'order itlt'/Tc'c'l/wl, 

*2, Soction sixty-one hundred l'\evl'n of such Illw tlnd mil'S, as tI\lll'nded by 
Chllptl'1' four hundl'l'd live of thl' II\w8 of 1\in('tel'1l hundred sixty-four, is hel'l'by 
uml'lH\cd to 1'N1(\ us follows: 

§6111. O\'dl'I' of 1lI'\'(lst, An 01'(\('1' of nrrl'st liS CI Jll'ovisionn\ r(ltnl'dy muy bo 
g\'[llltod, in tho discretion of tho court, withollt noticc. before or tlnN' sCl'vico of 
sutnmOlls and I\t tillY litno b(lfol'l' Uudi~rnl'ntl 01' I, in 1\ etlso spccifil'd In pm'n!tl'uph 
two of section 6101.1 tlnol' jUdglll(lllt., It shull specify tho utnOUllt of buil, bo 
indorsed with tho Mtnl' Ulld nddl'l'Ss of tho plail1li(fs tlttOl'nl'Y nn(\ bo directed to 
the shel'ifl' of any county in which till' dl'felldtlnt mtly bo locnted, Tho order shull 
eOllllntmd the shl'l'ifl' to tll'I'ost thl' defondnnt forthwith, kel'p him hi custody tl1\d, 
'Pit/Wllt e/(ol(IY, bring him boforl' th!) court, In tho county whol'o thc nrrest is 
Inude. fOl' u nearing [wlt,hin u tiJl\l' 811l'ciril!d It\ thl' OI'dorlll'hic/t /IIllIit be lICIt! CIt 
1111' ('Clrliest P/'uc'/icab/e lillll', not l'xcl'eciing fOI'ty-eight hours. oxclusive of Sun­
duys lind public holiduys. f.'om till' t,i1\1I.' of t\IO 1l1'1'l'St, A ('I)P'y of /III! ordel' shall be 
sel'l'!!d upo/t tilt' ddl'lIi/cmt crt tlte tIme II!' IS first Inkeli w/o (,lIstocly (md shall 
('()/Itain CI twti(!(' of his right to til(' Cliel of ('tlIUlf,t'l, (/s wdl IIsMs right to apply to 
til(' ('ourt fcll' rl'ciu('/iott o( bail Ctnd to rlwlll'lIge tilt' Il'Rll/itv of the Ctl'rrst, At lite 
Il('crl'illg following Ctl'rrst tIl!' ('Oil I't sllllll rletCl'miTIt' /t'hetlt!!r io ('oT/firm tile t)/'rler of 
CI"I't'8t, 

§3, Subdivision (u) of rule sixty-onl' hund.'cd tWl'\V(1 of such Itlw tlnd I'ules is 
hm'oby aml'ndod to l'(.llld tiS follows: 

(n) Affidavit: othl'1' pnpN's, On 11 Inotion fOl' 1111 ortier of ro'rest the pillintifl' 
shtll1 show, by tlffidnvit anil such othl'1' (lviu(\nce as lllOY bo submittod. sufficient 
filets froln which thl' amount. ofhtlilllluy bo detm'minC!d Illnd 

1. tho C!xislt'nce of a CtlllSt' of action sufficilm!. to ostnblish the right to un 
urrest pUl'sutlnt. to Jltll'ugl'uph on(l of section 6101, 01' 

2.1, tho oxiStl!llCll of n nlt'rilorialls CtlUSO or oction, [and) tlrc probability that 
plnilltiff willlillcrecd on tilt' merits, thn!. ho hns domandcd ulld would be entitit'd 
thl'l'con to II judgnll'llt or ordm' l'l'quiring the pllrfortnunce of tin tlct, the neglt'ct 
01' refustl\ to perform which would be punishnule by tho CO\ll't us n cml~mpt, und 
tcithorl that the d(lf(lndllnt [is 1I0t a \'osidcnt of the stutt) 01' that hoI is ubollt to 
d(lpart (thl'l'efrom, by l'(!l\SOn of which non.rt'sidm1ce 01' d(lpllrturl' lhl!re is tI 
dangor thllt such judgment 01' ordm' will be rendered i'/ie/l'oclutlil from tIll! stnle 
with the iltt!!ltt to rem/cr tlte ,illdgl/Wllt or ordt'r illl'ff!!ctlwi. 

§4, Section sixty-ol\() hundl'(ld Cif\ct'n of such Itlw und rules Is horeby amended 
to l'OtId tiS follows: 
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§6115. Baili 1't'It'use from custody; uctlon ugaihllt buil surety, (a) Duil; l'eleasc 
from cltslody. i\ dt'fendant who hus be(!Il arrested shall be given t'ellsonuble 
opporluliity to pl'OCUI'C bail und shull be t'oleascd upon giving to the shel'iff an 
underlnking. in the amount specified us bail in the ot'der of tU'\'cst, tlPI)roved by 
the court, [that the defcmdant will nt all tim('s r(!Ildel' himself amellllole to /lny 
mnndutl\ which muy bo issued to (mforce t\ finnl judgment ugninst him in tho 
uction ot', where the m'dol' of nrl'ost wns Irt'Ul'ted under pOl'Ugl'Uph two of section 
6101.J that the dl'fendnllt will pm'fol'm t Ie net l'equ!t't'd by tl judgmt'nt or ordel' 
Which mnr bl.! entcl't'd ngninst him in tho ncUon or, In dl'fllult of such porfOl" 
mllllce, wi I lit nil times )'Ol\dN' hhn13clf nmcllllblo to pl'oce~dings Lo punish him 
for lho dcfault. 'rhe shol'iff shull inuncdlntel>.' l'OIMBC the dofeni\tmt, give him II 
recoipl rOl' Iln~ mollOY dl'posited and dl'poslt tho money with the elm'k of the 
court 01" withlll thl'ell duys serve a copy of tho undt:!rtuklng upon the p!ninU{l'. 
whel'ou[lJIt lho sht:!\'iff shall be exonlll'aled from al1 Iiubility" Whol'e mone~ baa 
beon deposited us an undcrluking LInd tho dcfendullt subsequently, oflora u 
sufliclettL bnll sUt'ety. the court shnll OI'dct' the deposited money refunded to the 
defendant, Exccpt liS provided in this IIrtic\e, the provisions of urtlclo twenty· five 
UI)I)IY to the acccptuncc of bull lind justification of bull sureLy, If the buil is not 
1I lowt'd. the cOllrt slmUl'elllnnd tho ilefondllllt to the custody of the sheriff. 

(\) Action ugllinst buil surety. [Whtlre the ordel' of 1lI'l'est wus grunted under 
Iltll'a[;,\'uph two of Ilection 6101. unl An action against the bull surety IllIlY be 
comm(!llced at uny time lifter thc bnll sUI'ety hUB fuiled to comply with the 
undel'tnklng, (Where the ordel' of nrreat wus grllnted under pnragraph one of 
st'ction 6101, un ltCtiOIl llguinst the bail surety muy not be eommellct'd until all 
execution ugllinst the l)rOporty of tho defendUitt delivered to the sheriff of the 
county in which he WIIS al'l'csted hilS bl'cn I'etul'nl'd by thnt sheriff, wholly or 
pm't!y unsatislit'd, The sht'riff shaH diligently endeavor to enforce un execution 
so dolivel'ed to hinl, notwithstllnding uny dit'ecHon ho muy l't'celve fl'om tho 
pluinUff 01' his nttornf.'Y,1 In un action against the bail Burety, it itl a dl'fense, that 
nl\ ext!cution ngllinst the pl'opel'tr, of the dl'fendnnt in the origilllli (\cllOt1 was not 
de\ivcl't!d us 11l'cRCribod, 01' that It was not delivered in suflielent time t.o enuble 
the shedff to IlnfOl'ce It, 01' that a dirt'cllon wua given, 01' othel' fruudulent or 
collusive menns were usod. by the p\t\inliff 01' his attorney to provent enforce­
ment. 

§5. This net shull tnke effect on tho first day of Jnnunry next succeeding tho 
dntc on which it shall hnve become a law, 

Discussion 
'rho grounds for CiV1I arrest under section 826 of the Civil 

Practice Act wore considerably reduced in the CPLR. Arrest 
both before and after judgment now is available in cases where 
the plaintiff would be entitled by the judgment to a remedy in 
equity directing the defendant to perform an act. However, 
CPLR 6101(1) also allows arrest in some actions at law for 
damages although there are fewer instances than under the 
Civil Practice Act, 

Civil arrest nt law 
The provisional remedy of civil arrest in an action at law for 

damages was originally designed to secure the presence of the 
defendant so that after judgment body execution could be issued 
against him, The device was condemned over seventy.five years 
ago by the distinguished jurist, Charles Evans Hughes, later 
Chief Justice of the Supreme Court of the United States, who 
called the provision lip unitive and indefensible." 
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In 1964 the Judicial Council went on record as opposed to civil 
arrest in law actions, supporting its opinion with a trenchant 
study (Twelfth Annual Report of the JUdicial Council of the State 
of New Yorl~, Leg. Doc. (1946) No. 17, p. 337-362). In the snme 
vein, the Third Report of the Advisory Committee on PractiGo 
and Procedure of the rremporal'Y Commission on tho Courts 
severely criticised arrost at law and body execution uas an undo­
sirable vestige of imprisonment for dobtt, (3 Advisory Committee 
Report. 320, 321(1959». 'rhe CPLR abolished execution against 
the person. Althollgh the revisers had also proposed the aboli­
tion of the provisional remedy of civil m'~'est in actions at law for: 
damages, the new CPLR provision, diminished in scope, reap­
peared in the final drnft of the stntute without comment. CPLR 
6101(1) reads as follows: 

An order of arrest as a provisional remedy may only be 
granted: 

1. where there is a cause of action to recover damn~es for 
the conversion of personal t>l'OpertYI or for fraud or decmt, I.md 
the person to be nrl'ested IS not a parent, gum'dian or other 
person who resides in the same household with a child or 
children under sixteen years of age or with a mentally 01' 
physically helpless person of any age requil'inlf constant vigiw 

lance and care, and whose principal responsibility is to actu­
ally and personally engage in the daily care and supervision 
of such child, children or person. 

Under pre·CPLR law, when the final remedy of body execution 
was available in certain law actions, the provisional remedy of 
civil arrest, reprehensible as it was, at least served a function 
and purpose. It assured the presence of the defendant who could 
be subjected to body executlOn after recovery of a judgment in 
plaintifi's favor. With the abolitiOll of body execution, civil m'l'est 
111 law actions lost the basis for its existence. Abolition of civil 
arrest in law actions, therefore, was recommended by this Advi­
SOl'Y Committee as long ago as 1970. The Advisory Committee 
continues to strongly recommend the abolition of civil arrest in 
actions at law. 

Civil tll'rest in equity 
The reason for permitting arrest as a provisional remedy in 

certain actions in equity is to secure the presence of the defen­
dant so that the court may punish him for contempt if he ne­
glects 01' refuses to obey a judgment or order directing him to 
perform some act. Under CPLR 6101(2) three conditions must be 
met before the court may grant an order of arrest: (1) the plain­
tiff must be seeking a judgment 01' order requiring the perrOl'. 
mance of an act the neglect or refusal to perform which would be 
punishable by the court as a contempt· (2) the defendant must be 
either a non-l'esident of the state or about to depart from it; and 



252 

(3) tho non-I'esidcncy or imminent departure of the defendant 
must create n danger that the judgment or ot'dljl' will be ren­
dered ineffective. One commentator stutes that "virtually the 
only equity actions" which survive these restrictions arc: 

(1) actions for alimony (see Domestic Relations Law § 245)j 
(2) actions to compel the conveyance of property not located in 
New York (see CPLH. 5104.)i (:3) actions to compel a defendant 
to Xlay money into court in tort actions (see CPLH 5105>; (4) 
actlOns to compel a fiduciary to pay damages for n wilful 
wrong (see CPLR 5105). S('c McLaughlin, Supplt'mentL\ry 
Practice Commentaries (1964), McKinney's Civil Prllctice 
Lnw and Rules. 

The Advisory Committet'l is not unuwUl'c that strong ltl'gu­
ments exist for the complete abolition of th(~ provisionul remedy 
of civil arrest in both law and equity actions. The Committee is 
favorably inclined to that concel)t and would support nny legisla­
tive effort to accomplish comp etc abolition. However, the his­
tory of this pl'ovisionnl remedy impels the Committee to recom­
mend that the Judicial Conference at this time continue its more 
limited efforts to secure the abolition of civil nl'l'est in Inw ac­
tions only and to secure modification of dvil arrest pl'ocedures in 
equity actions to ensure fnirness und C()l1stitutionnhty. 

Recommended Changes and Comments 

Section 6101 Recommended Change 

It is recommended thut CPLR 6101 be nmended as follows: 
§6101. Grounds for arrest. An order of arrest as a provisional 

remedy may [only) be ganted ol1lyl: 

1. where thel'c is a cause of action to recover dnmages fol' 
the conversion of personal l?l'opcrty, 01' for fraud or deceit, und 
the pel'Bon to be arrested IS not a parent, guardian or other 
person who resides in the same household with a child or chil­
dren under sixteen years of age 01' with a mentnlhf 01' physically 
helpless perso.n o.f any age l'e9~iring; constant vigilance und care, 
and who$c pt'1t1Clp,ul l'csponsibliity 18 to actually and personally 
engage in, the dmly care and supervision of'such child, childrcn 
or person; or 

2.] where the court /'inds it probable that tilt! plaintiff will 
~uc('et!ii on the mC'rits, and where the plaintiff has demanded and 
wOl~ld be entitled to a judgment or order requiring the perror­
mnnce of an. act, the neglect or refusal to perform which would 
be punishable by the court as a contemptt and where the defen­
drmt [is not P.; resident of the state Ot') is about to depart [there~ 
from, I ftom tlte stale [by reason of which non-residence ()l'depar­
ture there is a danger that such judgment. 01' order will be 
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rendet'cd ineffectuul] with U/(I inMlt to rl'llci(lr the ;ud{!l1u'Ilt or 
order irwllh·tllal. . 

Conwumt 
'rhe Pl'oposed change would eliminute from CPLR 6101 the 

first subdivision thnl'eof, which contains the (H'st of two enumc)t'­
ateo instances where the pt'ovisiol1ul t'em~dy of civil arrest may 
be grunted, namely. in the law actions of conversion, fraud una 
deceit, subject to certain limito.tions specified in this statute. 
Cl'oss-refel'cnccs to tho deleted subdivision which appeal' in 
other sections would be eliminnted. 

As indicated in the intl'oductol'v discussion it is cntiroly (:on­
l'!istenL with model'n procedural reform und present·day practice 
that the provisional rl\medy of civil arrest no longer be permit. 
ted in law actions. In (\ddition to its arr.haic character, the 
!:lltbdivision is also objectionable because any selection of law 
actions in which an order of civil nt'L'est may issue is bound to be 
arbitrary. Thus it is difllclllt to justify arrest in an action for 
conversion but deny it in other wilful torts such as assault and 
battery. 

Finally, the elimination of body execution as a final (lnfol'ce­
ment device in any action, including those in which civil art'Qst 
is available, destroys any rational foundation for this oppressive 
remedy. 'rhe possible post-judgment arrest of a judgment debtor 
undel' CPLR 5250, availab1e undel' special circumstances in any 
action where the debtor attempts to evade the enforcement of a 
judgment, pt'ovides no justification fm' n pre·judgment arrest in 
selected actions. 

'rhe proposed change would leave as the sole instance where 
tll1 ol'der of civil arrest may be gmnted the situation where this 
remedy is employed to prevent a defendant from leaving the 
state with the intent to render ineffectual certain equity judg­
ments or ol'del's~ because compliance therewith may require tne 
presence of the aefendant at contempt proceedings. 

Recent decisions of the Supreme Court, although not consider­
ing arrest dit'ectly, emphasized Htrongly the rights of those 
wnose property is subiected to seizure liy the use of provisional 
remedies. 'l'he princip1e of the cases extends with even greater 
force to the person of the defendant. (See Sniadac/t u. Family 
Fmancl! Corp" 395 U.S. :337 (1969), Fuentes v. Shf!uin, 407 U.S. 
67 (1972>, Mitchell u, W.Tt Grallt Co., 416 U.S. 600 (1974) and 
North Georgia Finisltit!g Company, Inc. u. DiChem, Inc., 419 
U.S. 601 (1975) (Cf. Vall u. (JuwlalL l 406 F. Supp. 961 (S.D.N.Y. 
1976), rev'd, duidicl! 1I. Vail, 97 S. Ct. 1211 (1977».) III order to 
implement this principle in respect to those equitable nctions 
where civil al'1'(!st would be retained as a provlsional remedy, 
l?rcscnt st1bdivi~lion 2 of CPLR 6101 would be amended to con· 
form to the standards of due process that were incorporated by 
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the Legislature in 1977 in Article 62 of the CPLR (attachment) 
by the enactment of Chapter 860 of the Laws of 1977. 

As proposed to be amended, CPLR 6101 would continue to 
pe~'mit civil arrest in those equity actions where now permitted, 
but only where the court nnds it probable that the plaintift' will 
succeed on the met'its and only where the court finds that the 
defendant, by reason of imminent departure from the state, 
intends to render the judgtp.ent or 01 \.I.eI' of the court ineffectual. 
The mere fact that the defendant is not a resident of the state 
,\:,,'i11 be insuff:cient '~o provide a foundation for civil arrest. 

Several changes in grammar and punctuation, in no way af~ 
fecting substance, are recommended to improve the readaoility 
of the provision. 

Section 6111 Recommended Change 

It. is recommended that CPLR 6111 be amended to read as 
follows: 

§6111. Order of ".rrest. An order of an'est as a provisional 
remedy may be granted, in the discretion of the court, without 
notice, before or after service of summons and at any time before 
Uudgment] 01'[, in a case specified in paragraph two of section 
6101,] after judgment. It shall specify the amount of bail, be 
indorsed with the name and address of the plaintiff's attorney 
and be d) 'ected to the sheriff of any county in which the defen­
dant ma .'1' be located. The order shall command the sheriff to 
arrest tho defendant forthwith, keep him in custody and, without 
delay, bring him before the court, in the county where the arrest 
is made, for a hearing [within a time specified in the order] 
whil:h must be had at the earliest practicable time, not exceeding 
forty-eight hours, exclusive of Sunday~ and public holidays, from 
the time of the arrest. A copy of the order sha.ll be served upon 
the defendant at the time he is fil'st taken into custody and shall 
eontain a notice of his right to the aid of counsel, as well as his 
right to apply to th~ \Jourt for reduction of bail and to challenge 
the legali~y of the arrest. At the hearing following arrest the court .j 

shall aetermine whether to confirm the ordel' o/' arrest. 

Comment 
Further strenJn;hening the constitutionality of the provisional 

remedy I the bur would amend CPLR 6111 to provide that an 
order of civil arrest shall contain, in addition to the itmns 
specified &t present, a notice to defendant that he is entitled to 
the aiel of counsel, that he may apply to the court for reduction of ~ 
bail and that he mtly challenge the legality of the arrest. This 
se~tion would a1.;\\1 require that. the order containing the notice 
be served by the sherIff on the defendant at the time of arrest,. 
Finally, the amended section would stress the ut'gency of an 



255 

early hearing to consider the propriety of the order of arrest by 
requiring the sheriff to bring the defendant before the court 
Itwlthout delay" and to schedule the hearing within the statutory 
48-hour period at Uthe earliest practicable time" rather than 
"within a time specified in the en'der" as provided at present, 

The cross-reference to paragraph 2 of CPLR 6101 would be 
stricken, as no longer applicable after subdivision one thereof 
has been eliminated, as proposed. 

Rule 6112(a) Recommended Ch.ange 

It is rocommended that subdivision (a) of CPLR 6112 be 
amended to re\:l.l1, as follows: 

(a) Affidavit; other pa~ers. On a motion for an order of arrest 
the plaintiff shall show, by affidavit and such other evidence as 
may be submitted, ~ufficient facts from which the amount of bail 
may be determined [and 

1. the existence of a cause of action sufficient to establish 
the right to an arrest pursuant to paragraph one of section 6101; 
or 

2.] the existence of a meritorious canse of action, [andJ the 
probability that plaintiff will sI,,l,cceed on the merits, that he has 
demanded and would be entitlt~d thereon to a judgment or order 
requiring the performance of an act, the neglect or refusal to 
perform which would be punishahle by the court as a contempt, 
and [either] that defendant (is not a resident of the state or that 
he] is about to depart [therefrom, by reason of which non­
residence or departure there i!l a danger that such judgment or 
order will be rendered ineffectual] from the state with the intent 
to render the judgment or order ineffectual. 

Comment 
The proposed amendment of CPLR 6112(a) corresponds to the 

prQPosed changes of the grounds for arrest in CPLR 6101. 
To conform to thA United States Supreme Court decisions, 

Rule 6112 would be amended to provide that to issue an atTest 
order the court must find the existence of a meritorious cause of 
action and the probability that plaintiff will succeed on the 
merits. It would further be provided that the court must find 
that the defendant, whether resident or non-resident, is about to 
depart from the state with the intent to render the judgment or 
o'rder ineffectual. It would be inequitable to arrest a person 
lt~aving the state who does not intend to render a judgment or 
order ineffectual. This provision would apply wheelier the order 
of arrest is issued with or without notice. 
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Section 6115(a)(b) Recommended Change 

It is recommended that subdivisions (a) and (b) of CPLR 6115 
be amended to read as follows: 

(a) Bail; release from custody. A def~ndant who has been 
arrested shall be given reasonable opportunity to procure bail 
and shall be released upon giving to the sheriff an undertaking, 
in the amount spccified as bail in the order of arrest, approved 
by the court, [that the defendant will at all times render himself 
amenable to any mandate which may be issued to enforce a final 
judgment against him in the action or, where the order of arrest 
was gl'anted under pat'agraph two of section 6101,] that the 
defendant will perform the act required by a judgment or order 
which may be entered against him in the action or, in default of 
such performance, will at all times render himself amenable to 
p)~oceedings to punish him for the default. The sheriff shall 
Immediately release the defendant, give him a receipt for any 
money deposited and deposit the money with the clerk of the 
court 01', within three days, serve a copy ofthe undertaking upon 
the plaintiff, whcreupon the sheriff shall be exonerated from all 
liability. Where money has been deposited as an undertaking 
and the defendant subsequently offers a sufficient bail surety, 
the court shall order the deposited money refunded to the defen­
dant. Except as provided in this article, the provisions of article 
twenty-five apply to the acceptance of bail and justification of 
bail surety. If the bail is not allowed, the court shall remand the 
defendant to the custody of the sheriff. 

(b) Action against bail surety. lWhere the order of arrest was 
granted under paragraph two of section 6101, an] An action 
against the bail surety may be commenced at any time after the 
bail surety has failed to comply with tho undertaking. [Where 
the order of arrest was granted under paragraph one of section 
6101, an action against the bail surety may not be commenced 
until an execution against the property of the defendant deliv­
ered to the sheriff of the r.ounty in which he was arrested has 
been returned by that sh~\riff, wholly or partly unsatisfied. The 
sheriff shall diligently endeavor to entorce an execution so deliv­
ered to him,! notwithstanding any direction he may receive from 
the plaintitf or his attorney.] In an action against the bail 
surety, it is a defense, that an execution against the property of 
the defendant in the original action was not delivered as pre­
scribed, or that it was not delivered in sufficient time to enable 
the sheriff to enforce it, or that a direction was given, or other 
fraudulent or collusive means were used, by the plaintiff or his 
attorney to prevent enforcement. 

Comment 
The recommended deletions would conform section 6115 to 

section 6101 as proposed to be amended by the excision of para-



257 

graph one thereof which at present provides for arrest ill certain 
civil actions at law. 

Article 71 

B. Replevin (Recovery of Chattle)-Conforming to 
Constitutional Requirements 

AN ACT to amend the civil practice law and 
rules, in relation to the recovery of a chattel 

The People of the State of New York, repr2sented in Senate and Assembly, do 
eMct as follows: 

Section 1. Section seventy-one hundred two of the civil practice law and rulesl as amended by chapter ten hundred fifty·nne of the laws of ninete(lu hundrect 
seventy-one, is hereby amended to read as follows: 

7102. Seizure of chattel on behalf of plaintiff. (a) Seizure of chattel. When 
the plaintiff delivers to a sheriff an [affidavit,) order of seizure, the papers on 
which the order was granted, and the undertaking and, if an action to recover a 
chattel has not been commenced, a summons and complaint} he shall seize tho 
chattel in accordance with the provisions of the order and witnout delay, 

(b) Service. The shniff shall serve upon the person from whose possession 
the chattel is seized a copy of the [affidavit,) order of sei~ure, the papers ort which 
the order was granted, and the undertakin& delivered to him by the plaintiff. 
Unless the order of seizure provides otherWise, the papers delivered to him by 
the plaintiff shall be personally sl1rved by the sheriff on each defendant not in 
default in the same manner as a summons or as provided in section 314i If a 
defendant has appeared he shall be served in the mannor provided for service of 
papers generally. 

(c) Affidavit. The application for an order of seizure shall be supported by an 
affidavit which shall clearly identify the chattel to be seized and shall state: 

1. that lhe plaintiff is entitled to possession by virtue of facts set forth: 

2. that the chattel is wrongfully held by the defendant named; 

3. whether an action to recovOl' the chattel has been commenced, the 
defendants served, whethel' they are in default, and, if they have appeared, 
where papers may be served upon them; 

4. the value of each chattel or class of chattels claimed, or the aggregate 
value of all chattels claimed; [and) 

5. if the plaintiff seeks the inclusion in the order of seizure of a provision 
authorizing the sheriff to break open, enter and search for the chattel [in the 
place where the chattel may be, facts sufficient under the due process of law 
requirement of the fourteenth amendment to the constitution of the United 
States to authorize the inclusion in the order of such a provision.j , the place 
wizere the chattel is locateel and facts sufficient to establish probable cause to 
belieue that the challel is low ted at that place: 

6. that 1W defense to the cl!tim is knowTt to the plaiTltiff,' an.d 

7. if the plailltiff seeks all order of seizure without Mtice, facts sufficient to 
establish that ullless such order is graTlted without notice, it is probable the chattel 
will become lmauailable for seizure by reason of being traTlsferred, concealed, 
disposed of, or re'·:-oueel from the state, or will become substantwily impaired iTt 
ualue, 
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(d) Order of seizure. 1. Upon presentation of the affidavit and undertaking 
and upon tsuch terms as may be l'equh'ed to conform to the due process of laW 
requirements of the fourteenth amendment to the constitution of the United 
States\ t'i/ldilll/ that it ia J>1'obabie tM piailltiff will succeed on the merits (lIld the 
(acts arc as sttllted in the affidavit, the court [shall) may ~rant an order directing 
the sheriff of any county where thll chattel is found to seIze the chattel described 
in the affidavit and including, if the court so directs, a provision that, if the 
chattel is not delivered to the sheriff, ho may break open, enter and search for 
the chattel In the place (where the chattel may be] specified ill the affidavit. '1'he 
plaintiff shall have the burden of establishing the grounds for the order. 

2. [If the order of seizure does not include the provision perrrr'tted by 
paragraph one of this subdivision, the court shall grant a restrainin!;\, ordeI'j 
Upon a molion for an order of seizllre, the court, without notice to the defendantl 
may grant a temporary restraining order that the chattel Shllllilot be removea 
from the state if it is C) vehicle, aircraft or vessel or, otherwise, from its location, 
trunsferred, sold, pledged, assigned or otherwise disposed of or permitted te 
become subject to a secut'ity inte1'est 01' lien until fU1'ther order of the court. 
Unless the court otherwise directs, the restraining order does not prohibit a 
disposition of the chattel to the plaintiff. Disobedience of the ordor may be 
punished as a contempt of court. 

3, AIL order as provided I'll paragraph aile ma.y be granted without Mtice 
only il: in addition to the other prerequisites for tlZ(:' granting of the order, the 
court finds that unless such ordel' is prall/cd witholtt notice it is probable the 
chattel will become Imauailable for SIl/2:ure by reason of being transferred, con­
cealed. disposed of, or removed from the siate, or will become substantially im­
paireel in vallie. 

4. An order of seizure granted withQut flotice shall provide that the plaintiff 
shall 1II0ve {or an order cOIlf.irming the order of seizure Olt such notice to the 
defandMt and sheriff and within such period, not to exceed (ive days after seizure, 
as the court shall dIrect. Unless the motion is made within such period, the order 
of .~eizure shall have no further effect alld shall be vacated Of! motion and any 
cltattel seized thorell/ider shall be l'l1turtled forthwith to the defendant. Upon the 
motion to confirm, the plaintiff shall haue the burden of es(abll.9hing the grounds 
for confirmation. 

(e) Undertak.\ng. The undertaking shall be executed by sufficient surety, 
Ilcceptable to the court. The condition of the undertaking shall be that tho surety 
is bound in a specified amount, not less than twice the value of the ~hattel statea 
in the plainUffs affidavit, for the return of the chll.ttl)l to Il.~y person to Whom 
P\lssesslOn is awarded by the judgtllent, arId tor payment of allY sum awarded by 
the judgment agAinst tho person giving the undertaking. A person claiming only 
a lion on or security interest in Hie chattel m6y except to the plaintiffs surety. 

(0 Disposition of chattel by sheriff, Unless the court orders otherwise, the 
sheriff shall retain custody of a chattel for a period of ten days ufter seizure 
where seizure is pursuant t(1 an order granted on notice, and until .served with an 
order of confirmation where seizure is pursuant to an order granted without 
rlotice, AI, the expiration ofeuch period, the sheriffshall deliver the chattel to tho 
plaintiff if there has not been served upon him {either I a notice of eKception to 
plaintiffs surety, a notice of motion for an impounding or returning order, or the 
necessary papers to reclaim the chattel. Upon failure of the surety on plaintiffs 
undertaking to justify, the sheriff shall deliver possession of the chattel to the 
person from whom it was seized. 

§2. Section seventy-one hundred four or such law and rules as amended by 
chapter ten hundred fifty-one of the laws of nineieen hundred seventy-one, is 
hereby amended to rend as follows: 

§ 7104, Seizing, reclaiming or returning less than all chattels, Where the 
seizure of two or more chattels is required by the order of seizure, the sheriff 
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shall seize those chattels which can be found. Less than all of the seized chattels 
may be Impounded reclaimed, or rotunled. The value of the chattels seized, as 
stated in the affidavit of the plaintiff, or as determined by the court IIpon 
application of the defelldallt shaH be the value for the purposes of subsequent 
undertakings in the action. Unless the court orders othtll:wise, the sheriff may, at 
any time Defore entry of judgment, seize those chattels not yet seized; the 
proceedings for reclaiming, impounding 01' returning n chattel subsequently 
seized are the same as on a fonner seizure. 

§ 3. Subdivision (a) of section seventy-one hundred eight of such law and rules 
is hereby amended to read as follows: 

(a) Generally. Damages for wrongful taking or detention or for injury to or 
depreciation of a chattel may be awarded to a party. If an order of seizure 
grallted without notice is 1Iot cOl/firmed as r~quired pursuallt to paragraph four of 
subdiuisilJll (d) of section 7102, the plailltit.r. unless the court orders otherwise 
UPOII good caUSe shown, shall be liable to the defendant for all costs alld damage 
including reasonable attorney's fees, which ,I'nay be sustained fJJ reason of the 
gralltillg of the order of seizure without 1I0lte,e, and the plaintiff'S liability shall 
lIot be limited to the amount of the ulldertaldl'.lg, Except as provided in subdivi­
sion (b), judgment shaH award possession of et\ch chattel to the prevailing party 
or! if the action is discontinued or dismissed, to the person from whom it was 
SCi zed; and where the person awarded posse~\SiDn is not in possession when 
judgment is entered, it shall in the alternative, award the value of each chattel 
at the time of b'ial or the sum for which it was sold under section 7105, 
decreased by the value of the interest of an unsuccessful party. 

§ 4. Section seventy-one hundred twelve of such law and rules, as added by 
chapter three hundred fifty-five of the laws of' nineteen hundred sixty-eight, is 
hereby amended to read as follows: 

§ 7112. Testimony by deposition to ascertain location of chattol. A purty to 
an action to recover a chattel mav move [without notice], upon sllch notice as the 
court may direct, upon a showing that he lacks knowledge of the location of the 
chattel or a part tnereof, for an order to examine any person for the purposa of 
obtaining information with reference to such location. The order may be granted 
before or after service of summons and complaint, or anytime before or after 
final judgment, and moy alao restrain the adverse party from acting in violation 
of what eve l' rights the moving party may have in the chattel, upon the execution 
of a reasonable undertakingJ with sufficient sureties, to reimburse the adverse 
party for all damages wronglUlly caused by such restraint. 

§ 5. 'rhis act shall take effect on the first day of January next succerding the 
date on which it shaH have become a law. 

Discussion 
The purpose of this proposal to amend CPLR Article 71 is 

twofold: (1) to assure that New York's statutory replevin proce­
dure is constitutional and (2) to rel?lace the vague reference to 
due process in the present statute WIth specific statements of the 
requirements of due process, thus affording clear guidance to the 
bench and bar. 

In 1970, a three-judge federal court held that the provision of 
Article 71 

"permitting the prejudgment seizure of chattels by the plain­
tiff in a replevin action without an order of a judge or of a 
court of competent jurisdiction. ,." 

violated the Fourth Amendment of the United States Constitu­
tion as applied to the states by the Fourteenth AmendrHent and 
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the procedural due process requirements of the Fourteenth 
Amendment (LaPrease u. Raymours Furniture Company, 315 F. 
Supp. 716, 725 (N.D.N.Y. 1970)). 

Article 71 was amended in 1971 (Chapter 1051 ofthe Laws of 
1971) to comply with the requiremel1ts of constitutional due 
process suggested by the LaPrease decision. However, as 
amended, Article 71 simply authorizes the courts to grant the 
ol'der of seizure and to direct the sheriff to break into the place 
where the chattel is located when it is constitutional to do so (see 
CPLR 7102(d)(l)). 

In 1972, when the United States Supreme Court decided 
Fuentes u. Sheuin, 407 U.S. 67 (1972), it appeared that constitu­
tional due process required notice and a hearing aimed at estab­
lishing the probable validity of the underlying claim before the 
chattel may be seized, except in unusual circumstances (see 
F'uentes, 407 U.S. at 93,97). In Fuentes the Court held uncon­
stitutionai the Florida and Pennsylvania replevin statutes that 
allowed seizure of goods by a sheriff without notice, hearing, and 
judicial order. 

Shortly after Fuentes was decided, the judges and clerks of the 
Civil Court of the City of New York were ilirected to deny all 
applications for the prejudgment seizure of chattels unless the 
defendant had been given notice and an opportunity to be heard 
(Edward Thompson, J.S.C., Administrative Judge, Notice to 
Clerlzs of Special Term (July 11, 1972)). 

However, in 1974, the United States Supreme Court held 
constitutional the Louisiana replevin statute allowing ex pmte 
pl'e-judgment seizure of property (Mitchell. u. W.T. Grant Com­
panY, 416 U.S. 600 (1974)). Furthermore, in Mitchell and in a 
1975 opinion, North Georgia Finishing Co., Inc. u. Di-Chem, Inc. 
419 U.S. 601, the Court, clarified due process requirements and 
established a balancing test to determine the constitutionality of 
a replevin procedure. 

Due process requires "notice and ... opportunity for a hearing or 
other safef;{uard against mistaken repossession ... " Worth Geor­
gia Finishmg Co. Inc. u. Di-Chem, Inc., 419 U.S. at 606, holding 
unconstitutional the impounding, in a commercial litigation, of 
respondent's bank account pursuant to a Georgia garnishment 
statute because of the absence of a prompt hearing at which the 
creditor would be required to demonstrate at least "probable 
cause" to justify the garnishment). The replevin procedure must 
accommodate the conflicting interests of the plaintiff at!d. defen­
dant and minimize the risk of mistaken repossessioll (Mitchell u. 
W.T. Grant Co., 416 U.S. at 607, 618). Plaintiffs ,,'l,'e concerned 
that property they are entitled to possess will deterioratEI in the 
hands of the defendant or will become unavailable. Defendants 
are interested in enjoying the use and postlension of property 
they are entitled to and in being compensated for all damages if 
the order of seizure is mistakenly granted. 

The ex parte procedure in Mitchell constitutionally accommo-
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dated the interests of both parties and minimized the risk of 
mistaken repossession. The main features of that procedure are: 
1) the plaintiff must establish the probabiJity of success; 2) the 
plaintiff must present the factual basis of his claim instead of 
conclusory allegations; 3) there is judicial supervision throu~h­
out; 4) the defendant is entitled to an early post-seizure hearmg 
in which the plaintiff must prove his claim: 5) the plaintiff must 
put up a bond to guarantee the defendant against damages and 
expenses resulting from mistaken repossession. 

Whether the Fourth Amendment applies to l'eplevill proce­
dures was not decided by the United States Supreme Court in 
Fu.entes, Mitchell, or North Georgia Finishing Co. Inc. However, 
lower federal courts have held that the Fourth Amendmel1t 
applies to orders of seiz).lre authorizing the sheriff to forcibly 
enter and search the place where the chattel is located (La­
Prease, 315 F. Supp. at 721:-22; Hamrich v. Ashland Finance Co. 
ofW. Va., 423 F. Supp. 1033, 1036-37 (S.D.W. Va. 1976)). 

Using the guidance provided by the United States Supreme 
Court in Mitchell and North Georgia Finishing Co. Inc. on the 
procedural due pro\!ess problem and by lower federal courts on 
the "Fourth Amendment problem, it is now possible to amend 
Article 71 to assure that it is constitutional and to rectify 

Uthe failure of the 1971 amendment to Art. 71 to establish 
clear and easily usuable standards to guide attorneys and the 
coutts in taking action under the statute." Edward Thompson) 
J.S.C., Administrative Judge, Notice to Ju.dges and C[erhs, 
No. 176 (Mat'ch 17, 1972) (quoting Governor Rockefeller's 
l:itatement on signing the measure amending Articl~ 71 in 
1971). 

'rhis proposal to amend Article 71 establishes procedures for 
granting the order of seizure on notice (revised section 
7102(d)(1)) and the order of seizure without notice (new section 
7102(d)(3)). A temporary restraining order is available in both 
proceedings (see revised section 7102(d)(2)). If a seiLzure is made 
pursuant to' an order of seizure without notice, new section 
7102(d)(4) pl'ovides for an eady hearing to minimize th~ risk and 
harm of mistaken repossession, and a new provision of section 
7108(a) makes the plaintiff liable to the defendant for all dam­
ages if the order of seizure without notice is not confirmed under 
new section 7102(d)(4). 

Because of Fourth Amendment concerns, the revised section 
governing the order of seizure requires probable cause to believe 
that the chattel is located as specified before the court may 
authorize the sheriff to break in and search (see revised section 
7102(d)(l»), In addition, if the order of seizure is without notice, 
the court must find exigent circumstances under new section 
n02(d)(3). 

The Committee has considered the replevin provisions in light 
of Shaffer v. Heitner, 45 U.S.L.W. 4849 (U.S. Supreme Court, 
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June 24, 1977) which held that when the property serving as the 
basia for the exercise of jurisdiction by a state court in a quasi 
in rcnt action is completely unrelated to the plaintiff's cause of 
action, the presence of tlie property alone is not sufficient to 
support the state's jurisdiction under due process. '1'he Commit­
tee has concluded that no revision of the replevin article is 
necessary in light of Shaffer because in replevin the property to 
be seized is the VI~l'Y subject matter of the underlying clmm. 

The Advisory Committee wishes to highlight a mQjor change 
mado by the oill that could otherwise be overlooked. The sub­
stitution of "may" for "shall" in section 7102(d)(1) and (2) makes 
replevin a discretionary remedy. This is justified because, al­
though not formally a provisional remedy, replevin is function­
GUy a pl'ovisior.al remedy since it involves a prejudgment seizure 
of property, All the provisional remedies save lis pendens are 
discretionm'y and in view of the drastic nature of the remedy 
and the infinite variety of possible fact patterns, replevin shoula 
also be discretionary. 

Seotion 7102(a) Recommond'ed Chango 
It il3 recommended that subdivision (~l) of CPLR 7102 be 

amended to read as follows: 
(a) Seizure of chattel. When the plaintiff deli vel'S to a sheriff 

an [affidavit,] order of soizure, the papers on which the order was 
granted, and the undertaking and, if an action to recover a 
chattel has not been commenced, a summons and complaint, he 
shall seize the chattel in accordance with the provisions of the 
order and without delay. 

Comment 
The amendment to section 7102(a) provides that the docu­

ments to be delivered by the plaintiff to the sheriff shall include, 
among other thin~s, the papers on which the order was granted. 
This amendment 1S not intended to change the meaning of sec­
tion 7102(a). Rathel', the amendment simply makes it clear that 
the court examines the papers, and grants the order before the 
order, and the papers on which the order was granted are given 
to the sheriff and that the sheriff then acts pursuant to court 
order. 

Section n02(b) Recommended Change 
It is recommended that subdivision (b) of CPLR n02 be 

amended to read as follows: 
(b) Service. The sheriff shall serve upon the person from 

whose possession the chattel is seized a copy of the laffidavit,l 
order of seizure, the papers on which t.he order wasl!ranted, and 
the undertaking delivered to him by the plnintif. Unless the 
order of seizure provides otherwise, the papers delivered to him 
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by the plaintiffl.,l shall be pel'sonally served by the sheriff on 
each defendant not in default in the same manner QS a summons 
01' as provided in section 314; if a defendant has appeared he 
shall be served in the manner provided fot' service of papers 
generally. 

Comment 
'rho amendment to section 7102(b) provides that the docu­

ments that the sheriff shall serve upllm the person from whose 
possession the chattel is seized include, in addition to a copy of 
the ol'der of seizure, copies of the papElrs on which the order was 
granted,t and the undertaking delivelred to the sheriff by the 
plaintift. The purpose of this amendment is to confOl'm section 
7102(b) to sectIOn 7102(a) as amended. 

Section 7102(c) Recommended Clumge 
It is recommended that subdivisIon (c) of section 7102 be 

amended as follows: 
(c) Affidavit. The a1?plicatirm for an order of seizure shall be 

supported by an affidavlt which shall clearly identify the chattel 
to oe seized and shall state: 

1. that the plaintiff is entitled to possession by vil'tu~ of 
facts set forth' 

2. that the chattel is wrongfully held by the defendant 
named; 

3. whether an action to recover the chattel has been com­
menced, the defendants served, whether they al'e in default, and, 
if they have appeftred, where parers may be served upon them; 

4. the value or each (.,hatte 01' class of chattels claimed, 01' 
the ag~regate value of 9.11 chattels claimed; [andl 

5. 1f the plaintiff seeks the inclusion in the order of seizure 
of a provision authorizing the sheriff to break open, enter and 
seat'ch for the chattel [in the place where the chattel may be, 
facts sufficient under the due proce~i! of law requirements of the 
fourteenth amendment to the cOMtitution of the United States 
to authorize inclusion in the order of such a provision.]! the place 
where the chattel is located and facts sufficient to establish prob· 
able cause to believe that the chattel is located at that place,-

6. that no defense to the claim, is lmown to the plaintiff; and 
7. if the plaintiff seeks an order of seizure without notice, 

facts sufficient to establish that ll1i.less such order is granted 
withou.t notice, it is probable the chattel will become ll1lavailablc 
for seizure by reason of being transferred, concealed, disposed of, 
or removed from till? state, or will become su.bstantially unpaired 
in value. 

Comment 
The purpose of the proposed amendments to section 7102(c) is 

to cool'ainate the nffidavit requirements with the factual issues 

I 

I 
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that the court must focus on in deciding whether to issue an 
order of seizure under revised section 7102(d)(1) or new sAction 
7102(d)(3). 

'rho genernll'efomnce in section 7102(c)(5) to due process has 
been deleted und tepluccd by a specific statement of the due 
p'l'ocess stnndurd. UV.ilOl' revised pal'ugl'nph (5) of section 7102(c), 
If the pluintifi' seeks the inclusion in th.e order of seizure of a 
pi.'ovision nuthorizing the sheriff to break open, enter und search 
for the chnttel, the uffiduvit shull state where the chattel is 
locuted und. fncts sufficient to establish probuble cause to beliove 
thnt such chattel is located there. 

'rho stutmnent in revised pUl'u~rurh (5) is necessary to enable 
the court to dotormhl(~ under rOVlSOC section 7102 (d)(l) whether 
the ordor of seizure should nuthodze the sheriff to break in und 
search for the chattel. The plaintiff's factual statement must 
show that tho informa.tion and the informunt are reliable und 
credible (S('l! Aguilar v. Te:ws, 378 U.S. 108 (1964». 

Ullder new purugt'uph (6), the pluintiff must state thut he 
knows of no defense to his claim. 'rhe stutement focuses utten­
tion on the possibility thut defenses to the claim exist thut would 
defeat plaintiff's riglit to possession of the chuttel. If un order of 
seizure without notice is granted und, ut the heating on tho 
plaintiff's motion for an order of confirmution undel' new pam­
gmph (4) of section 7102(d), the defendant establishes that he 
has u defense to the claim und that the plaintiff knew ubout the 
defense nt the time of plaintiff's motion for un order of seizure 
without notice, the court, in ruling on the motion for an order of 
confirmation nnd in as'Sessing damages, may considor the fact 
thnt the pluintiff stated in his affidavit that he knew of no 
defense. 

New pUl'agruph (6) of section 7102(c) also is in aid of section 
601 of the General Business Law which prohibits u principal 
creditor (us defined in section 600 of the General Business Law) 
or his agent from cluiming 01' attempting 01' threutening to 
enforce a right with knowledge 01' reason to know that the right 
does not exist. N.Y. General Business Law § 601. 

Under new paragraph (7) of section 7102(c), if' the pluintiff 
seeks an order of seizure without notice, he shall state facts 
sufficient to establish that unless such order is grunted without 
notice it is probable that chattel will become unavailable for 
seizure by ranson of being transferred, concealed, disposed oft or 
removeLi. from the state, 01' will become substantially Impail'ca in 
value. 

'1'he statement in new paragraph (7) of section 7102(c) is nec­
essary to enable the court to declde under new paragraph (3) of 
section 7102(d) whether to grant an order of seizure without 
notice. 

Section 7102(d) Hecommended Change 
It is recommended that subdivision (d) of section 7102 be 

amended to read as follows: 
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(d) Order of seizure. 1. Upon presentation of tho uffiduvit and 
undertaking and upon [such terms as rr.ay be required to con­
form to the due process of law requirements of the fourteenth 
amendment to the constitution of tne United Stateslfinciing that 
it is probable the plaintiff will succeed on the merits and the facts 
are (IS nf(ded in the affidcwit, the court [shall I may grant an order 
directing the sheriff of any county where the chattel is found to 
seize tho chattel described in the affidavit und including, if th~ 
court so directs, 0. provision that, if the chattel is not delivered to 
the sheriff, he may break open, entOl' and search for the chattel 
in the place [where the chattel may bel specified in the affidallit. 
The plaintiff' shall haue the burden of establishing the grounds 
for the order. 

2. [If the order of seizure does not include the provision 
permitted by ~al'Ugro.ph On£! of this subdivision, the court shall 
grant a l'estraming orderl Upon a motion 1'01' an. order of sei/tw'e, 
the court, without notice to the defendant, may grant a tempora1~Y 
restraining order that the chattel shall not be removed from the 
state if it is a vehicle, aircraft 01' vessel or, otherwise, from its 
location transferred sold, pledged, assigned or otherwise dis­
posed of or permitted to become subject to a security interest or 
lien until further order of the court. Unless the court otherwise 
directs, the restruinin~ order does not prohibit a dispmiition of 
the chuttel to the plamtiff. Disobedience of the order may be 
punished as a contempt of court. 

3. An order as provided in paragraph one may be grant(ld 
witlwut notice only if: in addition to the other prerequisites for the 
granting of the order, the court finds that unless such order is 
granted without notice it is probable the chattel will become 
unavailable for seizure by reason of being transferred, concealed, 
disposed of, or remolled from the state, or will become substan-
tially impaired in ualue, . 

4. An order of seizure-granted !.uit/wut notieC! shall provide 
that the plaintiff shall moue for an order confirming the order of 
seizure on sllch notice to the defendant and sheriff alld within 
sllch period, not to exceed live days after seizure, as the court shall 
direct. Unless the motion is made wtthin such period, the order of 
seizure shall haue no further effect and shall be vacated on motion 
and any chattel seized thereunder shall be returned forthwith to 
the defendant. Upon the motion to confirm. the plaintiff shall 
have the burden of establishing the grollnds for confirmation, 

Comment 
Section 7102 (d) has been divided into four paragraphs: (1), (2), 

(3), and (4). As amended, section 7102 (d) spells out the dul:. 
process requirements for an ordel' of seizure and for authorizing 
the sheriff to bt'eak in and s,~archj permits the court to grnnt a 
tempo:rary restrailling order, nnd establishes the l?l'ocedure for 
the new requirement that an order of seizure wlthout notice 
must be confirmed. 
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Revised paragraph (1) of section 7102 (d) is the coro provision 
governing orders of seizure. It governs the order of seizure on 
notice nnd, in cO!\iunction with new p'aragraphs (3) und (4) of 
section 7102 (d), tb:e ordor of seizure without notice. 

Pal'agraph (1), as revised, permits tho COllrt to grant an ordor 
of seizure upon prescntntion of the affidavit and undertaking 
and upon finding that it is p-l'obable that the plaintiff wi1lsuc~ 
ceed on the merits and the facts are us stated in the affidavit. 
'1'his proposed provision stntc!s thut the court !lmay" grant un 
order of seizure, ruther than Itshall" grant an order of seizure us 
at presont, to muke it clear that the court has discretion "to 
prevent unft~il' ltnd mistaken deprivations of propol·ty ... " 
(Fuentes, 407 U.S. at 97), and to confol'm the replevin procedure, 
which is functionally a pl'ovisionall'emfldy, to other provisionnl 
remedies which nre iliscrotionary. '1'11,e court must find it Ifp1'oba. ,. 
ble" thnt the plaintiff will succeed on tho merits because duo 1 
process roquires that the plaintiff establish tithe probability that 
his case will succeed" (Mitchdl. 416 U.S. at 609. Accol'd, Fuentes 
407 U.S. nt 97; Long Is. Trust Co. u. Porta Aluminum. 44 A.D. 2d 
118,124 (2nd Dept. 1974». 

Revised paragraph (1) of section 7102 (d) also provides that if 
the facts are ae stated in the affidavit, the court may include in 
the order of seizure a provision that, if the chnttolls not doHv· 
cred to the sheriff, the sheriff may ,reak open, enter und search 
for the chattel in the place specifieti in the affidavit. '1'hus, if the 
court finds probable cause to believe that the chattel is locntcd 
at the place specified in the affidavit, the court may authorize 
the sheriff to break into and search that place if the chattel is 
not delivered to the sheriff. Under the Fourth Amendment, the 
location of the chattel must be specified and there must be 
pl'obpble cause to believe that the chattel is located at thnt place 
(LaPrease v. Raymours Furniture Company, 315 F. SupP! 716 j 

721 <N.D.N.Y. f970)jHamrich u. Ashland Finatlce Co. orW. Va., 
423 F. Supp. 1033, 1036-37 (S.D. W. Va. 1976». The court is 
given discretion to parmit tho sheriff to break in and search 
because the IJ'ourth Amendment requires that brMking_and en­
tering be allowed only in the court's sound die-;:l'eti' n. (JIamricll, 
423 F. Supp. at 1036). 

Finally I revised paragraph (1) of section 7102 (d) provides that 
the plaintiff shall have the burden of establishing the grounds 
for the order. 'rhe purpose of this provision is to clarify that the 
plaintiff has the burden to estaoli&h all the grounds for the 
granting of the order of seizure. 

Revised poragraph (2) of section 7102 (d) tJrovides that the 
court, without notice to the defendent, may grtmt a temporary 
restraining order upon any motion for an oraer of seizure, not, as 
at pl'{~sent, only vihen the order of seizure does not include a 
provi~lon authorizing the sheriff to break in and search. As with 
th~ grunting of an order of seizure and the inclusion of the 
breaking ana search provision, the authority to grant a tempo-
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l'ary restraining order is discl'GtionM'y, not, as at present, man­
datory. 

The temporary restraining order in new paragraph (2) of sec­
tion 7102 (d) provides the plluintiff with the immediate protec­
tion of having the status quo preserved without significantly 
interfering with the defendent's use and possession. of the chat­
tel. The temporary restraining order is available even if the 
court decides that the order of seizure without notice is inappro­
priate. 

By providing for the granting of a temporary restraining order 
upon a motion for an order of seizure, revised paragraph (2) of 
section 7102 Cd) encourages plaintiffs to proceed on notice. When 
a plaintiff weighs the need to proceed without notice against the 
cost of proceeding without notice (e.g., the greater proof re­
quirements under new paragraph (3) of section 7102 Cd) and the 
greater potential damages liability under revised section 7108 
(a», the fact that a temporary restraining order is available to 
pl'otect his interest in the property if he moves for an order of 
seizure on notice may lead hIm to proceed on notice. 

Nt:. paragraph (3) of section 7102 (d) has been added to 
govern the order of seizure without notice. Under new paragraph 
(3), an order as provided in section nor. (d) (1) may De granted 
without notice only if, in addition to the other prerequisites for 
the granting of the order, the court finds that unless such order 
is granted without notice it is probable that the chattel will 
become unavailable for seizure by reason of being transferred, 
concealed, disposed of, or removed from the state, 01' will become 
substantially unpaired in vulue. 

After the deCIsions in LaPrease and Fuentes, which raised 
doubts about the constitutIonality of the ex parte order of sei· 
zure, the Civil Court of the City of New York, since 1972 has 
granted orr.iers of seizure only on notice to the defendant and has 
protected plaintiffs in special situations by granting ttstays" en­
joining defendants from disposing of 01' destroyin~ tlie chattels in 
dispute (sec Edward Thompson, J.S.C., Admimstrative Judge, 
Notice to Clerlls of Special Term (July 11, 1972) and Directive to 
Judges, Cler/~s and Special Term II Clerlls No. 219 (December 5, 
1972». 

It is now clear that an ex parte replevin procedure is constitu~ 
tional if it accommodates the inteil'eGts of the ~laintiff and the 
defendant and minimizes the risk and harm of mistaken repos­
session (see Mitchell. 416 U.S. 600), Under new paragraph (3) of 
section 7102 (d), the court has discret:.on to grant an order of 
seizw'e without notice if the court finds it probable that the 
plaintiff will succeed on the merits and that the facts are as 
stated in the affidavit end the court finds that, unless such order 
of seizure is granted without notice, it is probable that the 
chattel will become unavailable for seizure oy reason of being 
transferred, concealed, disposed oft or removed from the state or 
will become substantially unpaired. in value. 
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'fhe harm to the defendant that would flow from mistaken 
repossession is minimized by the early post-seizure hearing pro­
vided for in new paragraph (4) of section 7102 Cd). 

Now paragraph (8) of section 7102(d) also takes into account 
tho concern that a nt.!lnber of judges have .~xpressed about the 
c:onstitutionality of including in an ex parte order of seizure 
permissioll for the shedff to break in and search (see, e.g., La­
Prease, 315 F. Supp. at 721-22; Edward 'fhompson, J.S.C., Ad· 
ministrative Judge, NtJtice to Judges and Clerl~sJ No. 176 (March 
17, 1972». Because the danger of mistaken repossession is 
greater when the order is granted ex parte and because the 
interference with the defendant's expectation of privacy is 
greater when the sheriff is permitted to break in and search, 
llew paragraph (3) requires not onl>: probable cause to believe 
that the chattel is located as speclfied in the affidavit (as is 
required b~ revised section 7102(d) (1», but also t,hat the court 
be satisfien that, unless the ordor is granted without notice, the 
chattel will become unavailable fur seizure by reason of being 
transferred, concealed, disposed of, or removed from the state, or 
will become substantially impaired in value. This exigency re­
quirement comports with Judge Thompson's Notice to Judges 
and Clerlls, No. 176 (March 17, 1972). 

New paragl'aph (4) of section 7102(d) provides that an order of 
seizure granted without notice shall provide that the plaintiff 
shall move for an order cotlfirming the order of seizure on such 
notice to the defend,llnt and sheriff and within such ~eriod, not to 
exceed five days afte!' seizure, as the court shall direct. Unless 
the motion is made within such period, the order of seizure shall 
have no further effect and shall be vacated on motion and any 
chattel seized thereunder shall be returned forthwith to the 
defendant. Upon the motion to confirm,! the piaintiff shall have 
the burden of establishing the &,rounds 101' confirmation. 

Thus, where the order of selzure without notice is used, the 
defendant is protected by the rllquh'ement that the seizure be 
swiftly followed by a hearing and order of confirmaticn or else 
the order of seizure will be void and the chattel will be returned 
to the defendant. At the hearing on the motion for the order of 
confirmation, the court has discretion to confirm the order of 
seizure if the plaintiff establishes all the grounds for the grant­
ing of the order of seizure without notice under section 7102 (d) 
(3). Where the order of seizure is granted without notice, due 
process requires an early noticed hearing with the plaintiff hav­
ing the burden of establIshing the probaBility of success in estab­
lishing his claim. 

Although a motion to vacate is not required to void the sei­
zure, it is permitted. A defendant may, for example, wish to 
secure an order vacating the seizl1re 1n order to lay a procedural 
foundation for recovering damages on account of improper sei­
zUre. 



269 

Section 7102(f) Recommended Change 
It is recommended that subdivision (f) of CPLR 7102 be 

amended to read as follows: 
(f) Disposition of chattel by sheriff. Unless the court orders 

otherwise, the sheriff shall retain custody of a chattel for a 
period of ten days after seizure where seizure is pursuant to an 
order granted on notice, and until served with an order of confir­
mation where seizure is pursuant to an order granted without 
notice. At the expiration of such period, the sheriff shall deliver 
the chattel to the plaintiff if there has not been served upon him 
[either] a notice of exception to plaintiffs surety, a notice of 
motion for an impounding or returning order, or the necessary 
papers to reclaim the cnatte!. Upon failure of the surety on 
plaintiffs undertaking to justify, the sheriff shall deliver posses­
sion of the chattel to the person from whom it was seized. 

Comment 
This amendment pl'ovides that, where seizure is pursuant to 

an order granted on notice, unless the court orders otherwise, 
the sheriff shall retain custody of the chattel for a period of ten 
days after seizure, and, where seizure is pursuant to an order 
granted without notice, unless the court orders otherwise, the 
sheriff shall retain custody of the chattel for a period of ten days 
after sei~ure and until served with an order of confirmation. 

The purpose of this revision is to coordinate section 7102(0 
with new paragraph (4) of sectim'!. 7102(d), which governs the 
confirmation of the order of seizure without notice. 

The word "either" that appears in the second sentence of 
section 7102(f) has been deleted for grammatical reasons. 

Section 7104 Recommended Change 
It is recommended that CPLR 7104 be amended to read as 

follows: 
§ 7104. Seizing, reclaiming 01' returning less than all chat­

tels. Where the seizute of two or more chattels is required by the 
Ol'der of seizure

i 
the sheriff shall seize those chattels which can 

be foul:"u. Less t 11m all of the seized chattels may be impounded, 
reclaimed, or returned. The value of the chattels seized, as 
stated in the affidavit of the plaintiff, or as determined by the 
court upon application of the defendant, shall be the value for the 
purposes of subsequent undertakings in the action. Unless the 
court orders otherwise, the sheriiimay, at any time before entry 
of judgment, seize those chattels not yet seized; the proceedings 
for !'eclaiming, impounding or returnmg a chattel subsequently 
seized are the snme as on a former seizure. 

Comment 
Section 7104 has been amended to provide that the value of 

the chattels seized for the purposes of subsequent undertakings 
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in the action shall be as stated in the affidavit or as detetmined 
by the court upon application of the defendant. 

The purpose of this amendment is to make it cleat that in 
detel'mming the value of the chattel j the court may take into 
consideration the value that the defendant asserts 1S the value of 
the chattel as well as the value that the plaintiff has alleged in 
his affidavit. This amendment is intc:illded to obviate the danger 
that the plaintiff may have overvalued or undervalued the chat­
tel because of mistake or for other reasons. For example, the 
plaintiff may have undervalued the chattel in order to be able to 
put up a smaller bond under section 7102(e); the plaintiff may 
have overvalued the chattel in order to show that it is urgent 
that ~U1 order of seizure be granted. 

Scction 7108(n) Recommended Change 
It is recommended that subdivision (n) of CPLR 7108 be 

amended to read as follows: 
(n) Generally. Damages for wl'ongful taking 01' detention or 

fol' injul'Y to or depreciation of a chattel may be awarded to a 
party. If an order of seizure granted without notice is not con­
firmed as required pursuant to paragraph 4 of subdivision (d) of 
section 7102, the plaintiff, unless the court orders ot/t(mvise upon 
good cause shown, shall" be liable to the defendant for all costs 
and damages, including reasonable attorney s fees, which may be 
sustained by reason of tite granting of the order of seizure without 
noticeJ and the plaintiffs liabiltty shall not be limited to the 
amollnt oftlla undertaking. Except as provided in subdivision (b), 
~udgment shall award possession of each chattel to the prevail­
lllg Pl1l'ty or, if the action is discontinued or dismissed, to the 
person from whom it was seized; and where ehe person awarded 
possession is not in possission when judgment is entered, it shall 
III the alternative, award the value of each chattel at the time of 
trial .01' the sum for which it was sold under section 7105, de­
Cl~oased by the value of the interest of an unsuccessful party. 

Comment 
A naw sentence has been added to secti{)n 7108(a) to provide 

that if an order of seizure granted without notice is not con­
firmed as required pursuant to section 7102(d) (4), the plaintiff.

i unless the court orders otherwise upon good cause shown1 shal 
be liable to the defendant for all costs and damages, inClUding 
reasonable attorney's fees, which may be sustained by reason of 
the granting of the order of seizure without notice, and the 
plaintiff's liability shall not be limited to the amount of t:he 
undertaking. 

This provisit)ll protects defendants and I by not limiting dam­
ages to the amount of the undertaking, provides an incentive to 
plaintiffs to move on notice for an order of seizure. 
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Section 7112 Recommended Change 
It is recommended that OPLR 7112 be amended to read as 

follows: 
§ 7112. rrestimony by deposition to ascertain location of 

chattel. A party to an action to recover a chattel may move 
[without notice], upon such notice as the court may direct, upon a 
showing that he lacks knowledge of the location of the chattel or 
a part thereof, for an order to examine any person for the pur­
pose of obtaining information with reference to such location. 
The order may be granted befol'~ or after service of summons 
and complaint, or anytime before or after final judgment, and 
may also restrain the adverse party from acting in violation of 
whatever rights the moving party may have in the chattel, upon 
the execution of a reasonable undertaking, with sufficient 
sureties, to reimburse the adverse party for all damages wrong­
fully caused by such restraint. 

Comment 
A new phrase has been added to provide that a motion to 

examine any person for the purpose of obtaining information 
with reference to the location of a chattel shall 15e "upon such 
notice as the court may direct." The addition of this phrase, and 
the deletion of the current phrase "without notice" brings this 
provision into conformity with the analogous pro\'ision of the 
attachment law, CPLR 6220. 

Part II 

Procedure Where Summons Is Served 
Without Complaint 

It is proposed thnt the provisions of the OPLR and the Domes­
tic Relations Law governing appearance in actions commenced 
by service of the summons without a complaint be amended as 
follows: 

AN ACT 
To nmend the civil pt'ncUce Inw nnd t'ules, llnd tho dOlnestlc rolntions 

Inw, in relntion to proceduro whoro summons is served without compillint 

Tho Peopla of the Stnta of Naw York, represented in Senate and Assembly, do 
enact as follows: 

Section 1. Subdivision (b) of rule three hundred five or the civil practica lnw 
nnd rules, nS nmended by chapt!!t' sev!!n hundrtid forty-nina of fua Inws of 
ninateen hundred sixty-five, is hereby nmended to rend as follows: 

(b) Summons Ilnd notice. If the complllint Is not served with the summons, 
the summons (may] shall eontnin or hnve a~tnch(!d thl!rcto fi notice stating lhe 
[o4iect) nature I,f the netion nnd the relief sought, nnd. [11\ an action for a sum 



272 

certain 01' for n sum which can by computation be mude certain\l!xcl!pt in an 
action for medic:almalpracticl!. the sum of money for which judgment [will] may 
be taken in case of default. 

~2. Subdivision (a) of rule three hundred sixteen of such law and rules, us 
nmeli'~ed by p'rop'osal nun1ber one of the proposals of the judicial conflll'onco ef 
nineteen hunCireCi and seventy, is horeby amended to read as follows: 

(a) Contents of order; form of publication; filing, An order for service of a 
summons by publication shall direct that tho summons be published together 
with the notice to the defendant, n brief statement of the [objectJ nature of tho 
action and ihe rC!/ief sought, and, except in an action Illr medical malpractice, the 
sum of //Ioney for which judgment may b(! taken in case of d<fa/llt and, if the 
nction is bt'olight to recover n judgment altecting the title to, or the possession. 
Use ai' enjoyment of, real property, a briof description of the propol'ty, in two 
newspapers, £It lenst one in the English language, designated in the ordCll' as 
most likely to give notice to thQ person to be served. for a flpecified time, at least 
oneA in ench of fOUl' sUcc('ssive weeks except that in a matrimonial action 
pUblication in ono nowspapel' in tho Engiish language, dosignated in the ol'der as 
most likely to giVe notice to the person to bo served, at least once in ench of three 
sllccessive weeks shall be sufficlOnt. 'I'he Sllmmons, complaint, or summons and 
notice in an action fOl' divorce 01' separation. order and papers on which th<l ordel' 
was based shall be iiled on 01' before the first dny of puolicntion, 

§3, SubdiVision (u) of rule thl'ce hundred twenty of such law and rules us 
(uMn~lp.d by chapter eight hundred fifty-two of tho lows of nineteen hundred 
sevl'nty, is het'eby nmended to read as follows: 

(n) Hl'quil'ement of appem'anee, The defendant appcal'S by serving an answer 
or a notice of appearunce, 01' by making a motion which has tho effect of 
extending thQ time to answcr. An appellrance shall be made within twellty clnys 
after s(>rvicQ of the summons, exccpt that if the summolls wna served 01: tht! 
defondtlnt by delivoring it to an ofTIeinl of the atate nuthoriz~d to receive service 
in his behalf Or if it wns sm'ved pu~g\lant to section 303, pal'Ugl'aphs two\ three, 
four or five cf secticm 308, ClI' sections 313. 314 or 315. tlie appe,u'ance $.lall be 
made within thirty clnys at't:er sel'vice is complete. If tilt! <'OI}lpiailll is IlOt served 
with the summollS. the t;1IICI to appear may bl! extended (1S provided in subdivisiOll 
Cb) ofsf!ction 3012. 

§4. SubdiVision (b) of section thirty hundred twelve of such law and rules. ill 
hereby amendod to read as follows; 

(b) [Demand fOl' complaint] SerU;!'e of complaillt where SlllTlmOIl,~ serued 
without ('omp/aint. If the complaint is 1lOt s()l'vcd with the summons, the defen­
dant mar serve a wl'ittlln demand fot' the complaint within. the time prOVided ill 
sllbdiuiSlOlt (aJ of rule 320 for an appearance. Service of the romplawt shall be 
modI! within tWCI/lty days after service of the dellland. Service of' the dellland shall 
ex/elld Iltl! time to appear lllitil twel1ty days anClr sel'lJiec of the complaillt. If 110 
demand is madc. the comp.tllillt shall be served with ill twenty days alter servicc of 
the notice of appearallce. [If thu complaint is not Il~rved withi,n t\venty days, after 
service of the demand, the) T/tt! court upon mohon muy dlsnuss tho uctlon If 
sl!ruicl! of tlle (!ompiqillt is not made as pl'OIJided in this sllbdivision. A demand 0)' 

motion under thiS l(;'.'~tionl subdivision doos not of itself cOllstitute un nppt!ar­
ance in the action. 

§5. Soction two hundred eleven of the dom\lstic relntions law, US amt!ndcd by 
chnpter ton hundred thirty-foul' of tho laws of ninoteen hundred seventy-Un-ee, Is 
hert!by tlmond(!d tl) read as follows: 

§211. Pleadings. proof and motions. A matrimonial action [.) shall be com­
meM!!d by the sel'vico of a lIumnlonS with thl! notice destgltlliea iIi seetion two 
lU!/Iured tllil'ty·two, or n summOns nl1d verificu conl}>luint. lIn un uction whore 
the defendant has filed a notice of uppCtlrancll and dott'1and for a ropy of the 
complaint, such complaint shall bo served within twenty day!!.) In It matrimonial 
uction, a final judgment shall not. be ontered by dtlfuult for wnn!; or uppearance or 
pleuding, 01' by consent. or upon the trial of an issue, without satisfactory p'roof of 
tho grounds therefor. WhcI'e a complaint. 01' coultterclaim in tin nction for aivor;:e 

~------------------------------------.----~~ 
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or separation chat'ges adultery, the nnswCl' or l'eply thereto may be mudc with .. 
out verifying it, except t.hut an anawel' contnining u countercluim must be 
vel'ified (IS to thnt counterclaim, All other plendlllgs In n matrimonial nolJon 
shall be verified, 

§6, Subdivision (a) of section two hundred thirty-two of such Inw, us so desig­
nated by chnptcr seven hundred sixtY-flve or the Inws of nineteen hundred 
soventy.foul', IS hereby umended to read as follows: 

(It) In an action to unnul a mm'l'iage or for divorce 01' for sepurntion. if the 
complaint is not personally sCI'ved with the summons! the SUmmons sholl have 
legibly written or printed upon the face thereof: "Achon to nnnul n morl'iage", 
"Action to declnt'£l the nulhlY of n void m!ll't'iagc", "Action for a divorco", or 
"Action for a separation", as tbe case may b~, a/ld shall specify the notv,,! 0[ any 
atlcilla~ relief deUlaruied. A .ludgment shull not be rendered in fnvor of the 
plaintiff upon the defendant's dofuult in appearing or plonding, unless either (1) 
the SUlnmons and n copy of the ('.omplulnt were pl;!\'soMlly d\1Uvered to the 
defendant 01' (2) the copy of th!! flummons (a) porsonuily delivm'od to the defen­
dant, or (b) e.erved on tho d('fertdlmt put'sunnt to nn ol'd(\l' dircctin!1 tho method of 
service of the summons in accordance with the provisions 01 s!!ction three 
hundred eight. 0\' thl'cO hundred fifteen 01' tho civil practice law and rules, shull 
contain such l1otice, 

97. This act shull take effoct on the lirst day of ,Jalluary IlClxt succeodlng the 
dute on which it shall have becom(' a law. 

Discussion 
The purpose of the proposed amendments may be Gbmmarized 

as follows: 
1. The tra.p laid by CPLR 305{b) for lawyers who rely on the 

permissive lanf,'Uage of the rule should be removed; despite its 
permissive language the inclusion of a 305(b) notice in the 
summons is of vital importance if the defendant defaults. 
Neither the clerk nor the court may enter judgment on proof of 
default unless a summons containing a 305(b) notice or a sum­
mons and complaint have been served on the defendant. 

Under the proposed amendment, tl 305(b) notice would be 
mandatory whenever the summons is served without a com­
plaint, While the practice of permitting service of a summons 
without a complaint would be continued, the mandatory notice 
provision wouIa yield the added ndvantage of giving to the de­
fendant at least basic information concerning the nature of 
plaintiffs claim and the relief sought. Moreover, the puzzling 
question of how, under the present law. the nlaintiff should 
proceed when the defendant defaults without making it demand 
for the complaint aftel'service of a bare summons would become 
moot. In effect, the amended rule would require the inclusion of 
a short form of complaint in every summons that is n6t !lccom~ 
panied by the complaint. 'rhe proposed notice requirement would 
be a compromise between the original CPLR draft which 
abolished the practice of serving a summons without complaint 
and the present law which permits service of a bare summons 
without notice of the claim asserted by the plaintiff. 

2. The pre-CPLR practice of placing a time limitation on the 
making of a demand for the complaint would be restored. If the 
defendant makes neither a timely appearance nor a timely de-
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mand for the complaint, he would be itl defuult of uppeuril1Er. It 
would then be incumbent upon the pin in tiff to taka proceedmgs 
for entry of judfjment within one ;yenr aftet· the default in ordel' 
to avoid n dismIssal of the complamt undcll.' ePLR 3215(c). 

3. The present uncertainty of the effect of a demand for the 
complaint upon tho time to al?pear would be removed. It would 
be expressly pl'ovided that a tImely demand extends the time to 
appear, 

Ji, If the defendant appenrs timely after service of a summons 
without compluintl he would be relieved of the bUl'denof malting 
a demand for the complaint. A plaintiff who commences an 
action by serving u Stllnml)flS without complaint would uutomat­
ically be l'equired to Sl;}rve the complaint if the defendant ap· 
~ears timely. Defendunel!l doub1'i: risk of default undel' the pl'e­
CPLR pructice (for failure to app(lal' and for failure to muke a 
timely demand) would thus be bV\Jided. If the plaintiff fails to 
serve the complaint within twenty days after tlie service of the 
notice of appearance, the complaint would bo subject to dismissal 
upon motion ofthe d(lfendant, 

The genesis of the present law and lL.~ deficiencies al'e explored 
in detail in a law review article authored by Proi;~ssors Adolf 
Homburger and Joseph Laufer (sec Homburger and Luufet', Ap­
paatance and Jurisdrctional Motions in New Yorh, 14 Buffalo L. 
Rev. 374, 393·400 (196.5». The l'ecommendations of the Advisory 
Committee are in part based on this article. 

The question may be nsked whether the results achieved by 
*e proposed l1ff!.endments ~ould nqt .have been ~ffected more 
SImply by adoptmg 11 practIce requ1l'1ng the serVIce of a sum­
mons ilnd complaint I1t the same time, as originally proposed by 
the re",isors (l N.Y. Adv. Comm. Rpt. 60 (1957), '1'ho answer is 
that in emergencies the use of the summons without 11 complaint 
remains a useful device. An attorney mny be away from his 
office when he learns of the defendant's temporary presence in 
the jurisdiction. The time consumed in preparing u complaint 
might make the differ(mce between using or losing un opportu­
nity to obtain personal jul'isdiction of a nonresident. As lon~ nil 
we udhere fOl' bettel' 01' fol' worse to the doctrine of tltranSlent 
jurisdiction/' we might flS we1l enable the lawyer to use it. To 
wdte out n summons h1 longhand takes only minutes even if it 
contains Ci. 305(b) notice; not so to pl'epare even a simplo 
emer~ency complaint. Moreover, D,\·thllllatlng the grievnnces in n 
pleadll1g often embitters the atmosphere und dims the hop~ f;w tt 
settlement. The service of a sum.mons without a complaint 
avoids these undesirable side effects; yet, it evidences the claim· 
anes determinntion to press his claim (see Homburger and 
Laufer. supra at 394). 

Rule 305(b) ReCOltlmel'lded Change 
It i's recommended that subdivision (b) of ePLR 305 be 

amended to read as rollows~ 
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(b) Summons and notice. If the complaint is not served with 
the summons} the summons [may] shall contain Ot' have at­
tached thereto a notice stating the [objectlllature of the action 
and relief sought, and. [in an action for a. sum certain or for a 
sum which by computation can be made cOl'tainj except in an 
actz'on for medical malpractice, the sum of money for which 
judgment [will) may be taken in case of default. 

Comment 
The permissive lrmgullge now contained in CPLR 305(b) (tithe 

summons may contain , .• ,") constitutes a serious trap fOl' the 
unwary practitioner who is not familial' with the pl'ovisions of 
CPLR 3215(0) govcl'l1ing proof of default. Under that provisionl absent proof of service of the summons and complaint) a S05(b) 
notice is needed to presot've plaintiff's right to obtain a default 
judgment (McDermott u. livel1ing, 32 A.D. 2d 838 (2nd Dept, 
1969); see Wailtsteitt-f(om.Miller~ New York Practice § 305.12; 
Hamburger and Laufer. supra at 397-398). It is not clear 
whether and how a plaintiff who has served en unaccompnnied 
summons without notice maYI on his own initiative, servo the 
complaint on the defendant who neither appeared nor made a 
demand for the complaint. P'·e·CPLR law was to the effect that 
plaintiff could not serve 0. complaint unless the defendant had 
demanded it. Gluchseiig u. H. Michaelyan Inc., 132 Misc. 783 
(Supreme, New YOl.·k, 1928) afrd memo 225 A.D. 666 Ost Dept 
1928), However, in n l'ccent cnse, Keyes v. McLaughlin. 49 A.D. 
2d 974 Card Dept 1975) the court pursuant to CPLR 3215(c) 
dismlased an action for failure to take proceedings for entry of a 
default judgment within one year after default on the theory 
that the plaintiff could hava served a complaint without de­
mand, thereby lilying the foundation tor entry of a default judg­
ment. The court did not discuss pl'e.CPLR law tho contrary nor 
did it cancel'l1 itself with the question how th£) complnint might 
have been served (see Homburger and Laurel', supra fit 398-399). 
It should also be noted that a Iatel' First Department cllse 
seemed to confirm the traditional view that 0. plaintiff who 
serves the summons without complaint is under no obligation, at 
least for the purpose of avoidmg 0. dismissal under CPLR 
3012{b), to serve the comp'laint unless the defendant demands it 
(Ardila u. Roosevelt Hospllat, 65 A.D. 2d 557 (1st Dept 1976», 

Under the proposed nmendment the uncertainty now sur­
rounding default practice under CPLR 305(b) and 3215(0), (e) 
would be avoided 6y the mandntory notice provision. That provi· 
sion would be in harmony with modern notions of notice plead­
ing. It would nSSUl'e the def~ndnnt at least hnsic information 
concerning the nature ot' the plaintiff's claim and the relief 
sought. In order to accomplish that aim the content of the m.nn~ 
dntory notice would be clarified. Thee language of the rule which 
now requites n stntement of lithe object of the action nnd the 
relief sought" would be amended to provM~ instead for it brief 
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recital of lithe nature of the action and the rolief sought." The 
present vel'binf?e could be misread as a redundancy demoting 
merely a l'eqt11rement to specify the type of relief sought ill 
terms of damages 01' other remedy. Such misrending led to the 
downfall of the plaintiff's nction in a negligence cnse where the 
court voided a summons served without complaint on the ground 
that it failed to disclose the object of the action, even though it 
set forth the damages demanded <Arden u. Loew s Hotels Inc., 40 
A.D. 2d 894 (3rd Dept 1972»). 

A different; kind of technical defect that may rendm' an unnc­
companied summons jurisdictionally void fol' default purposes is 
typified by A.J. Eclwrt Co. u. George A. llll,UtU' ~~'ti" Inc. (51 A.D. 
2d 844, 3rd Dept 1976). In that case tn. nU~JHc:.3tj(Hl. to the court 
for judgment by default was denied. vlthan 'th<l $Ulm~ons stated 
the object of the action (llclaim ft.'U);" 1,h~ balauce dtw under a 
contract and damn~es for breach thflf('l')i:") b~.:,~ faH,,:d to set forth 
the sum for which Judgment would hI} tHk~m It.. Cll.'it.~ ~.\f default as 
required by CPLR 3215(b). To avoId Ini~hGJlS of that sort the 
present requirement that "in an action ful' Ill,;tan cel'tain or for a 
sum which by computation. can be made certain, the notice must 
state the sum of money for which judvnent will he taken" would 
be expanded to include any kind 01' nction seeking monetary 
relief! whether liquidated Ot' unliquidated. Tbe soloexcaption 
woula be an action to recover damages fot' medical malpractice 
where ePLR 3017(0) bars the pleader from stating the amount of 
damages sought. To require a statement of the sum to which the 
pleader deems himself entitled in the summons would flout the 
purpose of that statute. 

The proposed amplification of language with respect to the 
statement of money damages, liquidatod 01' unliquidated, reiter­
ates more compactly the present practice. The language itt rule 
305 (h) proposed to be deleted wliich refers to actions for a sum 
cel'tain,was derived from Rule 46 of the former rules of civil 
pl'llctico, which provided for a short form of complaint for enum­
crated cate~ories of contract actions (Weinstein-Korn-Miller. 
New York Civil Practice, §305.12). Chaptei.' 749 of the Laws of 
1965 amended Rule 305(b) topel'mit service of a notice, con­
tained in the summons or attached to it, statin~ tho object of the 
action and the relief sought, as well as the origmal notice where 
the suit was for a sum certain. 'rhus, under the present law, a 
notice may he served in any action. If the action is ono involving 
liquidated damage~, the sum certain 01' able to he made certain 
by comput.ation must be stated in the 305(b) notice, in order to 
allow entry of a default judgment by the clerk (CPLR 3215 (a». 
If the damages nre unliquidated, the sum must be stated in tho 
305(b) notice, under the rubric of tlreliof sought" in order to 
satisfy the requirement of CPLR 3215(h) that the judgment hy 
default "not exceed in amount or differ in type from that de­
mal1.dod in the complaint 01' stated in the notice served p\ll'suant 
to subdivision (h) of rul~ 305.11 The same applies in an equitable 
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proceeding, such as for specific performance or an injunction, 
where alternative or incidentlll money damages are demanded. 
In short, the proposed Ill1lguutJe serves as a reminder that a 
statement of the monetary rellef sought in a summons served 
without complaint is always needed in order to protect plaintifrs 
rights on default .. 

Matrimonial nctions would be governed by analogous amend· 
ments to Domestic Relatic)lls Law, sections 211 and 232. Pro­
posed amendments of these sections, designed to alert litigants 
to the requirement of spocif~'ing the nature of any ancillary 
relief sought, are discussed inlhz at pages 279 and 280. 

II'h"lq,Hy, the question max be asked whether a deviation from 
the notice standards prescrlbed by rule 305(b), as proposed to be 
amended, would constitute a jurlsdictional defect 01' a mere ir­
regularity. 'rhe complete nbsence of any notice would certainly 
constitute e jui'isdictional defect when the summons is not ac­
companied by tho complaint (see McDermott v, Hoenig, 32 A.D. 
2d 838 (2d Dept 1969». Tn accordance with present practIce, the 
court would nave to df;'termine whether a defective notice is 
correctible or, under the circumstances of a particular case, ren­
ders th~ summons jUrisdictionally void for put'poses of a default 
pl'oceedmg'. 

Rule 316(n) Hecommencled Change 
It is recommended that subdivision (a) of CPLR :316 be 

amended to reud us follows: 
(a) Contents of orderi fOl'm of publication

i
' filing, An order 

for service of a summons by publication sha 1 direct that the 
summons be published together with the notice to the defendant, 
a brief statement of the [objectj nature of the action and tIll! relief 
sought, and, except in an action, for madical malpractice, the sum 
of mOlley for wluch judgment may be talum in a case of default 
and, if the action is brought to re'cover a judgt'!lent affectipg the 
title to, 01' the possession, use or enjoyment of, reed property, a 
brief description of the property, in two newspapers, at least one 
in the English language, designated in the order as most likely 
to give notice to toe person to be served, for a specified time, at 
least once in each of foul' successive weeks, except that in a 
matrimonial ~ction p~blication in one new~paper in ,the En,glish 
language, deSignated m the order us most hkely to glve notice to 
the person to be served, at least once in each of three successive 
weeks shall be sufficient. The I.;.ummons, complaint, or summons 
and notice in an acton for divorce or separation, order and 
papers on which the order was based shall be filed on or before 
the first day of publication. 

Comment 
The proposed amendment would conform the notice provisions 

ofCPLR 316(a) to analogous provisions in CPLR 305(b). 
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Hula 320(a) Recommended Change 
It is recommended that subdivision (a) of CPLR 320 be 

amended as follows: 
(a) Requirements of appearance. The defendant appears by 

serving an answer or a notice of appearance, 01' by malting a 
motion which has the effect of extendmg the time to answer. An 
appearance shall be mnde within twenty days after service of the 
summotlS, except that if the summons was served on the defen­
dant by delivering it to an official of the state authorized to 
receive service in his behalf 01' if it was served pursuant to 
section 303, paragraphs two, thrcc, foul' 01' five of section 308

1 
or 

sections 313, 314 01' 315, the appearance shall be made wit lin 
thirty days after service is complete. If the complaint is not 
served with the sumntDn.s, the time to appem' may bc extended as 
provided in subdivision (b) of section 3012. 

Comment 
CPLR 320 (a), which governs appeurance procedure, would be 

amended by adding a final sentence to make a cro:.:5s-l'cference to 
subdivision (b) of CPLR 3012 which as proposeJ to be amended 
would grant an extension of the time to appeal' to a defendant 
who mnkes a timely demand for the complrunt (see infra), 

Section 3012(b) Recommendtld Change 
It is recommended that subdivision (b) of CPLR 3012 be 

amended to read us follows: 
(b) [Demand for complaint] Sl!ruice o/' complaint where 

summotls served without complaint. If the complaint is not 
served with the summons, the defendant may serve a written 
demand for the compluint within tM time provided in. subdivi· 
sion (a) of rule 320 lor an appearance. Service of the complaint 
shall be made within twellty days at~er service of tlte demand. 
Service of the demand shall l!xtcma the time to appecu' until twenty 
days after service of the complaint. If no demand is made, the 
complaint shall bl' served wit/lin twent), days after service of. tlte 
floUce of appearance. [If the complmnt is not served wlthin 
twenty days after service of the demand the) The court upon 
motion may dismiss the action if service of the complaillt is not 
made as prolJidl'd in tltis subdivision. A demand or motion under 
this [section] Gubdivision does not of itself constitute an appear~ 
ance in the acti.on. 

Comment 
Under former practice in an action commenced by service of a 

summons without compiaint, default was avoided by service of 
notice of appearance and demand for service of complaint, both 
steps time-hmited to 20 days. Inrestorlng the pre·CPLIt practice 
of permitting commencement of un action by: r~ervice of n sum­
mons without complaint. th(lc CPLR eliminated the time limit for 
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the demand, as unnecessary (Sen. Fin. Comm. nep. (Leg. Doc. 
No. 15) 418 (1961)), Whil~ this deviation from C.P.A. ~l'nctico 
s(>ut'ed the defendant from exposure to a double risk of default, 
VlZ., fuilure to SCl've a notice of appearance tlnd failure to serve a 
demand for n compluint, the solution produced undesirable side 
effects, It introduced uncertainty as to how to proceed whore a 
summons is served without a complaint. 

Th.e basic problems crented by the perUnent provision, CPLR 
3012(b), nrc the unccrtainty as to When a demand for a com­
plaint shall be made if a summons is served without Ll. com~ 
plnint~ tho uncertainty us to whether and how tho complaint 
may be sOl'ved withcmt a demand by the defendant and the 
effect of the service of a demand for a complaint upo. n tile time to 
appeal' (see Homburger ~i'hd Lnufer, supra at 395·898). 

Theso questions would be resolved by providing time limits in 
ePLR 3012(b) which would covel' un contingencies, nnd by re­
quiring service of the complaint without t\ demnnd when defen­
dunt appetu's timely aftor sel'vice of un unaccompanied sum­
mons, 

More specifically, the proposed amendment would provide that 
tho demand be made wlthin the time provided in CPLR 320(0) 
for an appClWllnce, normally 20 days aftN' service of summons. 

It would furth01' be provided that service of the complaint 
shall be mnde within 20 days tteter the service of the demand, 01' 
if'M demand is mado, within 20 days after service of the notice 
of nppcnrance. 

Regarding the problem of the effect of thtl service of the de­
ltlcmd for n complaint upon the time to appear the proposed 
omendment would pl'oviae that service of the demnnd would 
extend the time to nppeal' until 20 days afto!' am'vice of the 
complaint, 

It would n180 be provided thntthe COUrt upon motion may 
dismiss the nction if timely service of the complru nt is not mnde. 

Finany, if the defendant neither makes an nppearl1nCIO nor n 
demand fol' the complaint, ho would be in defalJlt of appenl'ing. 
It would then be incumbent upon the plaintiff to takG tircvl:eed. 
ings for entry of Judgment within one yenr after th~ u~fo.ult in 
order to avoid a dismissal of tll<~ complnint undal' CPLR 3215(c), 
The proposed mandatol'Y 305(b) notice would ussure that plain .. 
tiff could so proceed. On the other hand, jf defendant appears 
timely it would be incumbent UpOll the plaintiff to serve the 
compluint within 20 dnys after service of the notice of nppear* 
ance without imposing the burden of nmking a demand on the 
defendant (sec Hombm'ger and Laufer, supra at 396), 

Domestic Relations Law §211 Recommended Change 
It is recommended that Domestic Rclntions Law §211 be 

amended t() read as follows~ 
§211. Pleadings, proof nnd motions. A matrimonial nction ttl 

shall be commenced By the service of n summons with the notice 
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designated in sectiot7, two hundred thirty-two, or a s. ummons and 
verified complaint. [In un action where the defendant has filed a 
notice of appearance and demand for a copy of the complaint, 
such complaint shaH be served within twenty days.] In a mat· 
rimonial action, a final judgment shall not be entered by default 
for want of appearance 01' pleading, Q)' by consent, 01' upon the 
trial of an issue, without satisfactory proof of the grounds there­
fur. Where a complaint or counterclaim in an action for divorce 
or separation charges adultery, the answer 01' reply thereto may 
be made without verifying it, except that an answer containing a 
counterclaim must be verified as to that counterclaim. All other 
pleadings in a matrimonial action shall be verified. 

Comment 
Domestic Relations Law §211 would be amended in two re­

spects. 
The proposed amendment provides that when a matrimonial 

action IS commenced by a summons without a complaint there 
shall be inscribed on the summons the notict' required in Domes­
tic Relation'! Law §232 in order to enter default judgment. 

In additiol), the sentence would be stricken which now re­
quires that h an action where the defendant has filed a notice of 
appearance and demand for a cop;V of the complaint, service of 
the complaint shall be made withm twenty days. 'l'hat require­
ment is inconsistent with CPLR 3012(b), as proposed to be 
amended, and therefore should be excised. 

As will be recalled, CPLR 3012(b) would be amended to pro­
vide, inter alia, that no demand for the complaint is required 
where the plaintiff serves a summons without a complaint and 
the defendant makes a timely appearance. The plaintiff, in that 
case, must serve a copy of the complaint within 20 days after 
service of the notice of appearance. 

Domestic Relations Law §232(a) Reconunended Change 
It is recommended that subdivision (a) of section 232 of the 

Domestic Relations Law be amended to read as follows: 
a. In an action to annul a marriage or for divorce or for 

separation, if the complaint is not personally served with the 
summons, the summons shall have legibly written or printed 
upon the face thereof: !tAction to annul a marriage," "Action to 
declare the nUllity of a void marriage," .tAction for a separation." 
as the case may be, and shall specify the nature of any ancillary 
relief demanded. A judgment shall not be rendered in favor of 
the plaintiff upon the defendant's default in appearing or plead­
ing, unless either (1) the summons and a copy of the complnint 
were personally delivered to the defendant; or (2) the copy of the 
summons (a) personally delivered to the defendant, or (b) served 
011 the defendant pursuant to an order directing the method of 
service of the summons in accordance with the provisions of 
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section three hundred eight or three hundred fifteen of the civil 
practice law and rules, shall contain such notice. 

Comment 
In matrimonial actions commenced by service of a summons 

without a complaint, lawyers usually but not always specify 
ancillary relief sought, such as alimony, counsel fees, child sup­
port and child custody. Courts have frowned upon the use of a 
summons, bearing only the n(·tice required by section \ ,.12 of the 
Domestic Relations Law, irt default proceedin~s, when the de­
fendant seeks ancUlary relief. However, notwithstanding judi­
cial criticism, such relief, not. referred to in the summons, has 
been granted. For example, in Reeves v. Reeves, 57 A.D. 2d 66l, 
662 (3rd Dept. 1977), the court said: 

It is clear that when a matrimonial action is commenced by 
service of a summons without a comflaint it, is required only 
that the defendant be given notice 0 the nature of the action 
or the type of matrimonial action instituted against him by 
il1scribing If Action for a divorcell etc., as the case may be, upon 
the face of the summons (Domestic Relations Law, § 232, f.mbd. 
[a]). While the summons served upon the defendant refors 
only to the fact that it is an "Action for a divorce/' it does not 
follow that the COUl·eS jurisdiction is thereby circuml3cribed 
and confined to the grant of that bare l'tllief alone. Invnriably, 
when it is sought to terminate the marital relationship, tlie 
court must necessarily give consideration to and dililpose of 
questions relating to the support and maintenance of I;ho wife. 
As all appropriate safeguard for the rights of the p;arties, it 
would unquestionably be desirable to requir9 that 'the sumw 

mons served on the aefendant in a matl'lITlOnial ac:tion also 
alert him to the fact that the plaintiff is seeking collateral 
relief such as was granted here. However, it is for the Legisla­
ture, not the courts, to legislate. 

See also Goulet v. Goulet. 67 Misc. 2d 1074, (Suprem(~, Monroe, 
1971); Giella v. Giella, 55 Misc. 2d 727-729 (Supreme, :Richmond, 
1968). 

Under the proposed amendment the practice of gl'anlting ancil­
lary relief in matrimonial default proceedings without proper 
notice to the defendant would be abandoned as undesirable, 
constitutionally dubious and out of harmony with the general 
provisions of the CPLR, as proposed to be amended" However, 
under the amendment to Domestic Relations Law, st~ction 232, 
while it would be required in a matrimonial action to state in 
the notice the nature of the ancillary l'elief sought, e.!!.., 
UaHmonyll or uchild support," it would not be required to speclfy 
the amount of money demanded. 
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Part III 
Additional Recommended Changes 

Rule 2216 (repeal) Recommended Change 
It is proposed that Rule 2216 be repealed. 

Comment 
ePLR 2216 i which governs defaults 011 motions, provides thnt 

11) in New York Cit.y, where a J?orty demanding relief fails to 
appeul', the relief demanded by hlm shall be denied; b) outside of 
New York City, where a party demanding relief fails to appeal', 
but submits tne moving papers to the court, the relief demanded 
by him may be granted. 

The wOl'Cl "appear" as used ill this rule is ambiguous. It may 
be construed to require personal attendance of Gounsel in court 
and oral argument on the return day (see 22 NYCRR 752.11.(c), 
or to allow submission of papers in court without personal ap­
pearmlce by counsel, upon a stipUlation by counsel to submit 
(seo 22 NYCRH. 660.S(a) (8», or even submission of papers by 
mail. 

Hu1e 2216, which has been amended several tinles, has caused 
mueh eonfusion among practitioners. The subject matter of the 
provision is governed best by court rule which takes calendar 
conditions and prevailing practice into account. It is pl'efel'able 
to leave details such as tfiis, which by their very nature va.ry 
from place to piace, to local court rule. See Siegel, Practice 
Commentaries, c, 2216:2, McKinney's Civil Practiee Law and 
Rules. 

Section 3101(0.) (3); Rule 3117(0.) (4) Recommended Chnllge 
It is recommended that pal'agl'aph (3) of subdivision (a) of 

CPLR 3101 and paragruph 4 of subdivision (a) of CPLR 3117 be 
amended to read as follows: 

§3101. Scope of disclosure. (a) Generally. There shall be full 
disclosure of all evidence material.and necessary in the prosecu­
tion or defense of an [lction, regardless of the burden ofpl'oof, by: 

(1) a party, or the officer, director, menlber, agent, or em­
ployee of l\ party; 

(2) a person who possessed a cause of action or defense 
assorted in the action; 

(3) a pel'son about to depart from the state, or without the 
state, 01' residing at a greater distance from the place of trial 
than one hundred miles, or so sick or infirm as to afford reason­
able gtounds of belief that he will not be able GO attend the tl'ial 
or a person authorized to practice medicine who hUB provided 
medical care or diagnosis to the party demanding disclosure, 01' 
who has been retained by him as an. e.tpel't witness,' and 
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(4) any person where the court on motion determines that 
there are adequate special circumstances. 

Rule 3117. Use of depositions. (a) Impeachment of witnesses; 
pm'ties; unavailable witnesses. At the trial 01' upon the hearing 
of a motion or an interlocutory proceeding, any part 01' all of a 
deposition, so far as admissible under the rules of evidence, may 
be used in accordance with any of the following provisions: 

4. the deposition of a [medical witness] person authorized to 
practice medicine may be used by any party wIthout the neces· 
sity of showinf1 unavailability or special circumstances, subject 
to the right of any party to move pursuant to section 3103 to 
prevent abuse. 

Comment 
This measure would amend CPLR 3101(a)(3) to permit a party 

to obtain full disclosure of all evidence material and necessarr in 
the prosecution or defense of an action from a person authorIzed 
to practice medicine~ who has provided medical care 01' diagnosis 
to the party demanaing disclosure 01' who has been retained by 

• him as an expert witness, without a showing oful1availability or 
special circumstances. The present requirement that the deposi· 
tlOn of n non-party physician may be obtained only upon such a 
shcwin~ is retained in respect to physicians not covered by the 
terms or th~ Pl'oposed amendment. 

There is a stronr, judicial trend tOW£\l'd liberalizing the "spe· 
cial circumstances I provision of CPLR 3101(a). In Villano tI. 
Conde Nast PubUcatwns, Inc., 46 A.D. 2d 118 (1st Dept 1973) 
the dafendallt moved to examine the plnintiff's treutin~ physi. 
cians in an action for invasion of privacy, claimin~ 'special 
circumstances." The Appellate Division reversed SpecIal Term's 
denial of the motion, stating that a mere showing by the lawyer 
that he needs such wi.tnesses' pretrial depositions to prepare 
fully for the trial should suffice as a. "special circumstance." 

A need remains for a statutorl. provision clearll. permitting a 
party to take the deposition, WIthout the neceSSity of showing 
specml circumstances, of a person authorized to practice medi· 
cine who has provided medical care or diagnosis to that party, 01' 
who has been retained by him as an expert witness. By filling 
that need the proposed amendment wouia provide an additional 
and valuable tool f(lr the trial lawyer, It would ease the burden 
on litigants, lawyers, courts and physicians, especially where 
shortages of physicians exist. Coupled with CPLR 3117(a) (4) it 
would reduce the expense of litigation occasioned by physicians 
personally testifying at trial. 

CPLR 3117(a) (4), as amended in 1977, permits the use of a 
deposition of a "medical witnessll at the trial without the laying 
of a founnAtion or showing of special circumstances. Since the 
term "medical witness\) may be ambiguous, this bill would 
amend the provision to substitute the term ua person authorized 
to pract,ice medicine.1I Under this provision, a deposition of a 
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person authorized to practice medicine which was properly taken 
under CPLR 3101(a),with 01' without a court order, could be 
used at trial without showing special circumstances. 

Section 3130 Recommended Change 
It is recommended that CPLR 3130 be amended to read as 

follows: 
§3130. Use of interrogatories. After commencement of an 

action, [other than in an action to recover damages for an injury 
to proporty, or a personal injury, l'osutting from negligence, or 
wrongful death,J an~ party may serve upon any otlier party 
written interrogatorIes. A party may not serve written mter­
rogatories on another party and also demand a bill of particulars 
pursuD.nt to section 3041 without leave of court. 

Comment 
nlis bill would amend CPLR 3130 to allow the use of inter­

rogatories in all actions, as provided in the Federal Rules of 
Civil Procedure (see Fed. Rules Civ. Proc. 33, 28 U.S.C.A.). At 
present, interrogatories may not be utilized in neglJ.gence ac­
tions and wrongful <leath actions. In Allen u. Mins/wtf~ 38 N.Y. 
2d 506 (1976), the Court, while 'reluctantly applying present 
statutory proscriptions in respect to interrogatories, expressed 
the hope that It, • • th-e Legislature may wish to reconsider the 
statute now limiting the use of interrogatories in certain actions 

" ... 
The 1961 proposals for the revision of' civil practice included 

the use of interrogatories as a disclosure device (6 Sen. Inn. 
Comm. Rpt. 17-20, Leg. Doc. (1962) No.8). After public heal'­
ings, it appeared that a large segment of the bar, particularly 
the ne~ligence barl was opposed to the use of interrogatories; 
hence, mtel'rogatol'les were not included in the 1962 proposals (6 
Sen. Fin. Comm. Rpt. 21, Leg. Doc. (1962) No.8). In 1963, in a 
Judicial Conference bill enacted into law, interrogatories were 
approved (1963 N.Y. State Leg. Ann. 53, 82). However, the 
amendment provided that interrogatories could not be used in 
negligence and wrongful death actions, because th~ negligence 
bar apprehended harassment. The CPLR Advisory Committee is 
of the opinion that the fear of harassment is largely unfounded. 
There is no reason to think that the negligencJ bar would fare 
any differently than the rest of the bar (1963 N.Y. Leg. Ann. 82). 
In addition, much of the opposition in past years to proposals to 
extend interrogatories to negligence cases apparently was aimed 
not at those proposals, but at another proposal often linked to 
the extension of interrogatories, namely;, abolition of the bill of 
particulars. A majority of the Advisory vommittee, it should be 
noted, favors retention of' the bill of particulars. Where inter­
rogatories could be abused) appropriate safeguards are available: 
a protective order (CPLR 3103), a motion to strike out an inter­
rogatory (CPLR 3133), and the provision that interrogatories 
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and bills of particulars may not be employed in the same case 
without leave of court (CPLR 3130). 

Bills of particulars, valuable as they are, by no means consti­
tute adequate substitutes for written interrogatories. Bills of 
particulars, but not written interrogatorie.9, must be confined to 
Issues on which the responding }.larty has the burden of proof. 
Unlike written interrogatories, blUS of particulars cannot prop­
erlY' be used to obtain facts from other parties relating to claims 
or i:lefenses asserted in the proponent's own pleadings (Meltsner 
u. Posm(;'nich, 197 Misc. 1056, 1057 (Mun. Ct. 1950); Silbeifield 
u. SWiB.'i Bank Corp., 263 App. Div. 1017 (2d Dept 1942». Inter­
rogatories thus serve an important disclosure purpose, 
supplementary to and, at times, replacing depositions which are 
fal' more expensive. Litigants should not be i:leprived of the Use 
of interrogatories in actions for negligence 01' wrone-ful death 
which still today constitute the greatest bulk of litigatIOn. 

CPLR Rule 3212 Recommended Change 
It is recommended that CPLR 3212 be amended to read as 

follows: 
Rule 3212. Motion for summary jud~el.lt, (a) 'rime; kind of 

action. [Except as provided 1n subdivisIOn (d) with respect to a 
matrimonial action, any I A,!)' party may move for summary 
judgment in any action, after Issue has been joined. 

(b) Supporting proof; grounds; relief to either part~. A motion 
for summarr judgment shall be supported by affidavIt, by a copy 
of the pleadmgs and by other available pl'oof~ such as depositions 
and written admiGsions. The affidavit shall oe by a person hav­
ing knowledge of the facts; it shall recite all the material facts; 
and it shall show that there is no defense to the cause of action 
or that the cause of action 01' defense has no merit. The motion 
shall be granted if, upon all the rapers and proof submitted, the 
cause of action 01' defense shal oe established sufficiently to 
warrant the court as a matter of law in directing judgment in 
favor of any 1?arty. Except as provided in subdivision (c) of this 
rule the motIOn shall be demed if any Farty shall show facts 
sufficient to require a trial of any issue of fact. If it shall appear 
that any party other than the moving partY' is entitled to a 
summary Judgment, thG court mny grant suth judgment without 
the necessity of a cross-motion. 

(c) Immediate trial. If it appears thaI: the only triable issues of 
fact arising on a motion for summary judgment relate to the 
amount or extent of dama~es, or if the motion is based on any of 
the grounds ellUmerated m subdivision (a) 01' (b) of rule 3211, 
the court may, when appropriate for the expeditious disposition 
of the controversy, order an immediate trial of such issues of fact 
raised by the Il'{otIOn, before a referee, before the court, or before 
the court and a jury, whichever may b\3 proper. 

[(d) Matrimonial actions. In a matrimonial action, a motion for 
summary judgment may be made only on the basis of documcn-



286 

tary evidence or official records which establish a defense to the 
cause of action. The motion shall be granted if upon such evi· 
dence or records, the defense shall be established sufficiently to 
warrant the court as a matter of law in directing judgment. J 

[(e)J (d) Partial summary judgmentj severance. [Except as 
provided in subdivision (d) with respect to u matrimonial action, 
lll] In any action summnt'y judgment may be granted us to one or 
more causes of action, or part thereof, in favor of anyone 01' 
more parties, to the extent warranted, on such terms as may be 
just. The court may also direct: 

1. that the cause of action as to which summury judgment is 
granted shall be severed from any remaining cause of actionj or 

2. that the entry of the summary judgment shull be held in 
abeyance pending the determination of any remaining cause of 
action. 

(01 (e) Facts unavailable to opposing party. Should it appear 
ftom affidavits submitted in opposition to the motion that facts 
essential to justify opposition may exist but cannot then be 
stated, the court may deny the motion 01' may order a con· 
tinuance to permit affidavits to be obtained 01' disclosute to be 
had and may make such other order as may be just. 

[(g») (fJ Limitation of issues of fact for trial. If a motion for 
summary judgment is denied or is granted in part, the court, by 
examining tue papers before it and in the discretion of the 
court, by interrogating counsel, shall, if practicable, ascertain 
what facts are not in dispute or are incontrovertible. It shall 
thereupon make an order specifying such facts and they shall be 
deemed established for alI!urposes in the action. The \!ourt may 
make any order as may ai in the disposition of the action. 

Comment 
It is recommended that the Civil Practice Law and Rules be 

amended to permit the entry of summary jud&ment for the 
plaintiff 01' the defendant in a matrimonial actlOn as in any 
other action. 

Under present law no summary judgment or partial summary 
judgment may be entered in the plaintiff's favor in a matrimo· 
nial action, and summary Judgment in the defendant's favor is 
permissible only on the basls of documcmtary evidence or official 
rar-ords which establish a defense. 

It is well settled in New York that a summary judgment may 
be granted only if it appears from the affidavits and othel' avail­
able proof that the issues tendered by the pleadings are not 
genuine, but merc paper issues devoia of any substance that 
merits a trial. Whenever thete is any reasonable doubt about the 
facts underlying the controversy, the courts have denied sum· 
mary rolief. In view of this (!autious ap),>toach, the limitations 
placed on the use of summary judgment m matrimonial actions 
appeal's ull\vnrranted. 
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The proposed amendment would bring the provisions of CPLR 
3212 into harmony with the proposed changes in section 211 of 
the Domestic Relations Law, discussed below. It is recommended 
that the amendments to CPLR 3212 and Domestic Relations 
Law section 211 be incorporated in a single bill. 

Domestic Relations Law §211 Recommended Change 
It is recommended that Domestic Relations Law §211 be 

amended to read as follows: 
§211. Pleadings, proof and motions, A matrimonial action [,1 

shull be commenced by the service of a summon!:! or a summons 
and verified complaint. In an action where the defendant has 
filed a notice of appet\rance and demand fol' a copy of the com­
plaint, such comJ>laint shall be served within twenty days. In a 
mlltl'imonial actIOn, a final judgment shall tnot} be entered by 
default for want of appearance 01' pleadings, or by consent, (01' 
upon the trial of an issue, without satisfactol'y proof of the 
grounds therefor} only upon competent oral proof 01' upon written 
proof that may be considered on a motion for summary iudgment. 
Where a complaint or counterclaim in an action for ~divorce or 
separation churges adultery, the answer or reply thereto muy be 
made without verifying it, except thnt an answer containing' a 
counterclaim must be verified as to that counterclaim. All other 
pleadings in a matrimonial action shall be verified. 

Oomment 
Domestic Relations Law §211 now provides tht\t in matrimo­

nial actions nfinnl judmnent shalll10t be entered by default fOl' 
want of appearance 01' pleadings or by consent) or upon the trial 
of an issue

i 
without satisfactory proof therefor. Under the prac­

tice prevai lng in most parts of the state, oral testimony is the 
only ltsatisfactory proor in stich cases. However, oral testimony 
'has become n mere fOl'mality in default and consent cases involv­
ing no questions of custody, alimony, or support for children. 
Rule 660.4(bl(3) of the Rules of the Supreme Court, New York 
and Bronx Counties (22 NYCRR 660.4(0) (3», which has been in 
effect since June, 1976, permits the entry of default judgments 
in uncontested mntrimoninl actions in the First De}?urtment on 
the pleadings Ilnd affidavits. The experience under this rule has 
been very successful) and warrants the stntewide adoption of the 
proposed procedure. 

The amendment proposed to Domestic Relations Law §211 
would provide that a default or consent judgment may be en­
tered in matrimonial actions ttonly upon competent ornl proof or 
upon written proof that may be considered on a motion for 
summary judgment." The proposed amendment would make it 
clear that, wnenever appropriate, default judgment in matrimo­
nial actions may be entered on affidl1vits, a copy of the pleadings 
and other available proof, suoh ns depositions and written aa~ 
missions. 
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Rule 5516 Recommended Chnnge 
It is recommended that CPLR 5516 be amended to road as 

follows: 
Rule 15516. Motion for permission to appeal. A motion for 

permission to appeal shall be noticed to be heard at [the next 
motion day more thnn seven) least eight days and n.ot more than 
(i(taen days after notice of the motion is served. 

Comment 
CPLR 5516, which governs motions for permission to appeal, 

and which now pt'ovides that such motion shall be noticed to be 
heard !tnt the next motion day more than seven days" after the 
notice is served, would be amended to provide instead that such 
motions shall be noticed to be heard tint least eight days alld not 
mote than fifteen days" after the Mtice is served. The proposed 
amendment would clarify the rule so as to assure a voidance of 
potential problems. 

The ~hrase "more than seven daYEl' means the same as "at 
least Clght days" and therefore n motion under CPLR 5516 
served liy mail must be made on 11 days' notice. pursuant to 
CPLR 2103 (b) (2) which provides, inter alia, that "whero a 
period of time prescribed by law is measured from the service of 
a paper and service is by mail, three days shall be added to the 
prescribed period.)) 

The wording of CPLlt 5516, however) could easily be misrend 
by the practitIOner to r(;sult in the addition of 3 days to 7 days in 
the instunce of service by mail. This would result in a jurisdic­
tionally defective motion (see Weinstein-Korn-Millel', New York 
Civil Practice, §5516.0l). 

The difficulty is complicated by the fact that CPLR 5516 re­
guires a motion for permission to appeal to be noticed to be 
neard ttat the next motion day." This phrase could be literally 
construed to mean that there is only one day on w:hich such 
motion can be made l'etul'nabIe, rather than on any of the days 
apecified in the rules of the appellate courts. 

The Pl'oposed change would allow the clerk to move the l'etUl'11 
date further ahead if necessary to prevent n jurisdictional defect, 
thus conforming the language to the intent of the draftsmen (see 
Weinstein-Korn-Miller, New York Civil Practice, §5516,Ql.) 

CPIJR Section 8001(0.) Recommended Change 
It ~d recommended that subdivision. (a) of section 8001 be 

ameuded to road as follows: 
(a) Persons subpoenaed. Any person whose attendance is 

compelled by a subpoena, whetnet' or not actual tei~jmony is 
taken, shall receive for each day's attendance [two) tWelue dol­
lars fot' attendance fees and [eight] (if teen cents as travel ex­
penses for each mile to the place of attendance from the place 
where he was served, and return. There shall be no mileage fee 
for travel wholly within a city. 
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Comment 
This amendment to CPLR BOOl(a; would increase both atten­

dance fees and travel expenses for persons subpoenaed. The 
attendance fee per day would be raised from $2.00 to $12.00~ and 
the travel expenses for each mile from the plnce of service of the 
Bubpoena to the place of attendance and back, from 8¢ to 15¢. 
'rhe provision in the last sentence of subdivision (a), that there 
shall be no mileage fee for travel wholly within a city, would 
.remain unchanged. 

As a result of inflation, the provisions for attendnnce and 
travel fees for privnte persons under subpoenn are in need of 
revision, 

Section 1539 of the Civil Practice Act provided for a daily tee 
of $1.00 for attendance pursuant to a subpoena duces tecum, and 
8¢ mileage fees. The draftsmen of the CPLR did not increase the 
mileage fees, and although the attendance fee was originally 
proposed to be raised to $5.00 daily (1 N.Y. Adv. Comm. Rpt. p. 
174(1957», it was latel' reduced to $2.00 (Sen. Fin, Comm. Rpt. 
p. 680 (1962». Thus, the mileage fee remains the same as in the 
former practice and the attendance fee has been raised only ftom 
$1.00 to $2.00 a day. 1'his is despite the facl that the draftsmen 
stated that tlNew York's witness compensation fares poorly in 
compnrison with that allowed in otliel' states" (1 N.Y .• Adv, 
Comm. Rpt. p. 174 (1957». The meuEJet raise effected in 1961 is 
now entirely out of proportion to the mflation of the past decade. 
This incort:l.pntibility has occasioned requests from practitionel's 
that CPLR 8001 be amended to reflect present economic 
realities. 

The Advisory Committee does not now recommend striking 
the provision that there shall be no mileage fee fOl' travel wholly 
witliin the city. It is feU that because of tlie availability of public 
transit in the state's cities, thero is 110 clear and prescnt ul'~ency 
to change that provision. However, the Advisory Commlttee, 
mindful of the possibility that. urban transit 1'Iltes mny fnCl'ense 
to the point WhICh would justify u revision of the applicable law, 
intends to keep this matter under scrutiny, and to propose an 
apPl'optiate amendment when and if needed. 

Gerteral Municipal Law §50.e(7) Recommended Change 
It is recommended that subdivision 7 of secti()n 50-0 of the 

General Municipal Law be amended to read as rouows~ 
7. Applications under this section. All applications under 

this section shall be made to the supreme court or to the county 
court lin a county where the action may pl'operly be brought fOl' 
trial or, if an action to enforce the clann has been commenced, 
where the action is pendirtgj as provided in subdivision (a) ot 
section 2212 and subdivision (b) of section 2213 of the ciutl 
practit:e law and rules. Where the application is for leave to 
serve a late notice of claimr it shall be accompanied by a copy of 
the proposed notice of claim. 
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Comment 
Subdivision 7 of section 50-e of the General Municipal Law is 

the venue provision ~overnin~ ollllpplications made to the court 
with respect to a notIce of c1011n l includinl1 those for lenve to file 
lnte notice, in tort cmma against mUlllcipalities, public au­
thorities and other political subdivisions. 

Situations havo arison under this venue pl'ovision whore the 
relief sought by the npplicntion was needed pt'omptly, but appli. 
cation could not be maile forthwith pursuant to the pl'ovision as 
presently worded. Undp.r the present provision, npplicntions nl'e 
made to' the Supreme Court or County Court in a county whore 
the action mny properly be brought for trinl) which is generalIr 
the county in which the municipality, public authority or politl­
cal subdivision is located (Cpr;R 504 505), or if an actIOn to 
enforce the duim has been commenced, in the county where the 
nction is pending. Thus, if no motion term is being held in the 
designatea county when the applicant wnnts prompt relief, or if 
no county judge IS within the proper countYI the nppliMnt can· 
not proceeCl as provided by the flexible motion practice of the 
CPLR. Under CPLR provisions, in such circumstances, he could 
npply to the Supreme Court in the judicial district where the 
action is triable 01' in a county adjoining the county whel'e the 
action is triable (CPLR 2212(a)~ CPLR 2213(b). 

Since the purpose of Chapter 745 of the Laws of 1976 was to 
liberalize the practice under §50-e of the General Municipnl 
Law, it is entirely consistent with the purpose and intent of that 
chapter to make the venue provisions mOl'e flexible by conform~ 
ing them to the CPLR provisbns governing the venue of mo· 
tions. 

Part IV 
Mattel's Under Consideration and Topics for 

Futul'e Study and Review 

1. Pursuant to a study which appeared in The Twelfth Annual 
Report of the Judicial COllfcmmci. p. 128 (1967), an Appendix of 
Official Forms of the Judicial Conference was promUlgated and 
became effective September 1, 1968. Since then many BUg­
lIestions have been received by the Advisory Committee for add­
mg to and amending this illustrative Appendix. In addition, 
several of the forms l'equil'G updating in light of intervening 
statutory developments. 

In 1977, the Office of Court Administration, on recommenda­
tion of tht) Advisory Committee, commissioned Professor Sheila 
Birnbaum of the Fordham University School of Law to under­
take the two-fold tusk of recommending revisions of the forms 
now contained in the Appendix of Officinl Forms, and formulat· 
ing ndditional forms to be added to the Appendix. The Commit-
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tee .expec~s t~at the l'evisiqn of pre.s~nt forms will. be completed 
for mclUSIOn 111 the AppendIx of Ofi'lclUl Forms dUrIng 1978. 

2. Honorable William P. McCooe, Judge of the Civil Court of 
the City of New York and Supreme Court Justice-elect, who has 
previously studied, on behalf of the Advisory Committeo, aspects 
of Article 31 (Disclosure) in respect to the videotaping of deposi. 
tions and their use on trial (sec Twenty·first Annual Report of 
the Judicial Conference, pp. 503-513 (1976» has undertaken a 
more ~enel'al study of Article 31, at the request of the Advisory 
CommIttee. This study will focus upon various problems in Arti­
cle 31 and the feasibility of expanding the scope of disclosure in 
civil Prl·oceedings. 

3. rhe Advisory Committee is continuing to explore a statu­
tory revision of the system of costs in litigation, a comple,. and 
controversial area related to the more general problem of provid­
ing access to court. A Study of the Adequacy of Costs in Litiga­
tion, commissioned on recommendation of th.e Advisory Commit­
tee, and published in the Sixteenth Annual Report of the Judicial 
Conference, p. 246 (1971), concluded that the present provisions 
in Articles 81, 82 and 83 are inadequate and Hiat the best way to 
make them adequate is to award reasonable attorney's fees to 
the prevailin~ party in civil litigation. 

4. The AdVIsory Committee continues to explore ways of mod­
ernizing the arcnaic provisions of law govel'l1ing exemptions of 
personal property from execution. The Study on Exemptions 
f)'om Execution, commissioned on recommendation of the Advi­
sory Committee, and published in the Twelfth Annual Rep,ort of 
the Judicial Conference, p. 205 (1967), raised the possibIlity of 
new approaches to the difficult Pl'oblems in this area of law. 
Recently the National Conference of Commissioners on Uniform 
State Laws drafted a Uniform Exemption Act. The Advisory 
Committee has beel1 reviewing this act to ascertain whether it 
might form the basis of a revision of the CPLR provisions on 
exemptions of personal property from execution. 

5. The possible revision of service of process procedures to 
make service of process by mail, with propel' safeguards, the 
preferred mode of service is a ma.jor area which the Ad.visory 
Committee intends to study carefully in the future. 

6. The Advisol'r Committee is keenly aware of the far­
reaching effect whIch the decision of the United States Supreme 
Court in Schaffer v. Heitner, 45 U.S.L.W. 4849, U.S. Supreme 
Court, June 24,1977, may have on the New York law governing 
jurisdictional attachment and, more particularly, on the Seider 
doctrine as n means of obtaining limited quasi in rem jurisdic­
tion in foreign tort cases. After careful consideration, the Com­
mittee concluded that it would be advisable to withhold action in 
this area pending further study. 

Conclusion 
The Advisory Committee will continue to perform its duty of 

assisting the Judicial Conference in its statutory mandate to 
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report its l'ocommondatiollfl for amending th'~ ,:JPLR to tho Legis­
lature. The Committee will nlso contitmc to nnnlysc and p'l'ovide 
to tho Office of Court Administration its upprnisai of aU bUla 
introduced ill tho Legislutul'o amonding the CPLR. In its task of 
rMommending impt'ovoments in the CPLR tho Committee will 
continuo to examine thoroughly overy l>l'opo$l~l it receives from 
judgos, prnctitiOl1Cl'8, pt'Ofe8801'8 und the ~(mcl'tll pUblic, in l'ela~ 
tion to statutes. rules und the Appendix ot O{'ficitlll~{}t11l\S. In this 
connection, the Committee agam solicits comments and bUg .. 
gostions from the bench. tlll.l legal pl'ofeft~ion and the public. All 
l~ccommondnti(ms should be SOt'lt to: 

Professor Adolf Hamburger 
Chairman 
Committee to Advise und Consult with 

tho Judicinl Con-ret'Once on tho CPI~R 
c/o Offico of Court Administrution 
270 Bl'Oadwl1Y 
Now Yot'lt1 No",\, York 10007 

Decembor 91 1977 

Hcspcctfully submitted, 

Pt'OfessOl' Adolf Hombul'ger, Chairman 
Williu.m D. r~gfi· ers, E .• sq. 
John '1'. F'dzze I Bsn, 
Hy,Inun W. Gumso, Esq. 
Robc!'t T. Greig, Esq. 
Raymond W. Huckbut'th, Esq. 
Edwurd J. Hurt, Esq. 
Petor H. Kaminer, Esq, 
Richm'd B. Long. Esq. 
HUl'old A. MOl'iul11 Jl"t Esq. 
John A. Murray, ~sq. 
Maurice N. Nessen. Esq. 
Professor Herbert Pet(n'fl'ound 
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Appendix of Bills 
'rhe following appendix includes the full text of the bills re­

commended by the CPLR Advisory Committee in the order in 
which. they m'o discussed in tho l'oport. 

AN AC'r 
'ro unumd th(! civil practice law omt rules, III l't'llltlOIl to t'lvll Ul'l'ost 
Tho People, of tho Stnto or New York, ri)prcsl.m~d In SCllnto nnd AS!Jcmbly. do 

enllet IlS follows: 
Section 1. Section SI&tY'OM hundrcd ono of the civil Pl'actic(! law nnd l'uINl, lIS 

amended by chllplcl' onn hundred tW(!nLy·nlllC I)f tho Illwll of nlncteoll hUudr(ld 
seventy·s!x, Is hotohy ltmtmded to rend us follows: 

§6101. Grounds. for nrrl!!lt, An ord(>l' of arrest na 11 provisional l'emooy may 
(only) btl granted (: 

1. whore there ia a cuuse of neUon to t'ecovl.'l' dmnug(>s for the conversion of 
pl!rsonnl pro/!crty, or for fruud 01' dcceit, and the person to be arrested lallOt a 
putcnt, guaraInn or OtlICl' person who rcaldos in tho anme l\ousol\old with a cllild 
or children under sixteen yeurs or nge or with n m!!ntally 0\' physicnlly helpl!!10 
p(!l'son of ~ny IIge requlrlng constant vlgilnnce lind cnr!! nnd whose principal 
responsiblhty'is to IIctually nnd personally enttnuo in tho dnily cure und sup!!rvl· 
slon of sucll chUd, cllildrell or p!!rson; or 

2., utlly wll!!r/! till! court finus it probable tlutt tltl'! plaintiff willsllccccd on till.' 
merits, alld whero tho plnlntlff hns dOlllullded nnd would lie entitled to n judg. 
tll!!n~ or ordar l'CQ.uirlng tho performunco of nn net, the neglecL or refusal to 
perform whlc:h would be punlllhnbio by the COUt,t tiS contempt. tlnd where the 
tlcfcndant lis not u rC!sident of the stnte 01'1 is about to depart (ther(!from. by 
rNlson orwhich non·rasidlmco 01' dC!pnrtul'o there is a dangor thnt BuchjudlfllH!Il\; 
or ord(!l' will be rondcrcd ineffectuul} (rmll the state with tlte intent to rl'lIdcr tlte 
judgml'lIt or order itll!f(!!ctllal, 

§2. Section sixty one hundred (llevell of such lnw and rUles. as ulnended by 
chnllter four huudred five of the lawlS of nineteen hundred slxtY-lbur, Is hereby 
amended to reud us followa: 

§6U1.. Order of arrcst. An ordcr of {U"I'cst ns Il provisional ret'nwy mny be 
gruntccl. in tho discretion of tho court. without notiCIY, before or nft(lr servico of 
But'nmol1S tmd t\t uny timn beforG Uudgmont\ or It in a Cllse spocified in pnI.'uwnpb 
two of secllon 6101,1 uftcr judgment, I~ shull 8p~cify the nmount of bail. be 
Indorsed with thn nnmu und ncldrcss of tb() plalntltrs lIttornoy llnd bo di.rceted to 
the sheriff of (my county in which the dl1fendnnt muy' be located. The order shull 
command tho sheriff to arreat tho defendant forthwith. keep him in cU!Jtody and, 
without delay. bring him before the court, In tho county wh(lre thIY nrrIYst. is 
mndo, For n heuring Iwithin n timo llplYclfied in tho ordor) l('hich must bi! had at 
thl! earliest IJracticab71! time, not exceeding forty.eight. houl's. exclusive of Sun. 
days and ImbUe holldnY8. from thIY tlmo or the ntrest. A copy of the order shall be 
sl!rt'ed upon tile dt'fl!naatlt at thl! lime lie is first taken mlo custody atld shall 
contain a notice of Mil ri«"t to the aid of rounsd. as well as 1Iis right to apply to 
tlte coUri for I't'dllction Of bail and to ehal/clIDI! lhl! /('Iltllity of tl,e arresl. At tile 
"carillO following arrest the cOllrt shall determ;111! wbetllcf to confirm llle order of 
arrest. 

§3, SubdlvhlIon Cn) or rule sixty.ono hundred twclvo of such Inw nnd rulcs is 
hcreby nm<!nde{\ to rt!ud as follows: 

en) Affidavit· (llhl"r pupers. 011 a motion for an ord~l of urtest the plnintlff 
shnll show. by nmduvll ana such othel' cvidcnco as may be sllbmittlld. !luffielllnl; 
fncts from which the umount or bail rna)' tic determined {and 

1. the existence of a cause of \'lcllon sufficil1ut to estnblisll tlt~ right to lIll nrr()st 
pursunnt to pnrngrnph ono ofscet\OIl 6101; or 
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2.J • the existence of a meritoriolls cause of action. [and] the probability that 
plaintiff will succeed ort tlte merits, that he has demanded and would be entitled 
thel'eon to a judgment or order requiring the performance of an act. the neglect 
01' refusal to perform which would be punishaole by the court as a contempt, and 
[either) that the defendant (is not a resident of the state or that he) is about to 
depart [therefrom. by reason of which lion-residence or departure there is a 
danger thnt such judgment or order will be rendered ineffectual.! from the state 
with the illtellt to render the judgmellt or order iMffectllal. 

§4. Section sixty-one hundred fifteen of such law and rules is hereby amended 
to read as follows: 

§6115. Baili release from custody; action against bail surety. (a) Bail; release 
from custody. A defendant who has been arrested shall be given reasonable 
opportunity to procure bail and sholl be released upon giving to the sheriff an 
undertaking, in thl) amount specified as boil in thl) order of arrest. approved by 
the cour~, [that the defendant will at all times render himself amenable to any 
mandate which may be issued to enforce a finnl judgment against him in the 
action 01', where the order of urrest was gl'Unted under paragraph two of section 
6101,] that the defendant will perform the oct required by a judgment or order 
which may be entered against him in the action 01', in default of such perfor­
mance, will at all times render himself amenable to proceedings to punish him 
for the default. The sheriff shaH immediately' release the defenaant. give him a 
receipt for any money deposited and depOSit the money with the clerk of the 
court or. withm three days serve a copy of'the undertaking upon the plaintiff, 
whereupon the sheriff shaIi be exonerated from aU liability. Where money has 
been deposited as an undertaking and the defendant subsequently offers a 
sufficient boil surety. the court shaH order the deposited money refunded to the 
defendant, Except as provided in this article, the pro-"~l\ions of article twent~-five 
apply to the acceptance of boil and justification of bail surety. If the boil IS not 
allowed. the court shnll remand the aet'endant to the custody of the sheriff, 

(b) Action against boil surety. [Where the order of arrest was granted under 
paragraph two of section 6101, ani An aeltion against the bail surety m~y be 
commenced at any time after the boil surety has failed to comply with t.Ee 
undert.aking. (Where the order of arrest was granted under parugraph one of 
section 6101. an action against the bail surety may not be commenced uutil on 
execution against thf1 property of the defendant deliv{'red to the sheriff of the 
county in which he was arrested has been returned by that shedff, wholly 01' 
partly unsatisfied. The sheriff shall diligently endeavor to enforce on eXf\cution 
so delivered to him, notwithstanding any direction he may receive from the 
plaintiff or his attorney.] In an action against the bail surety. it is u defellse. that 
an execution against the property of the defendant in the original action was not 
delivered as prescribed. 0)' that it was not delivered in sufficient time to enable 
the sheriff to enforce it, or thnt a direction was given, or other fraudulent or 
collusive means were used, by the plaintiff or his attorney to prevent enforce­
ment. 

§5. 'fhis act shall toke effect on the first dllY of January next succeeding the 
date on which it sholl have become a low. 

AN ACT 
To amend the civil practice law and rules. in rela'Hon to the recovery of 

n chattel 
The People ofthe Stat·(l of New York, represented in Senate nnd Assembly. do 

enact as follows: 
Section 1. Section seventy-one hundred two of the civil practice law and rules~ 

as emended by chapter ten hundred fifty-one (If the lows of nineteen hundrO<1 
seventy-one, is hereby amended to rend as follows: 

§7102. Seizure of chattel on hehnlf of plaintiff. (a) Seizure of chattel. When 
the plaintiff delivers to a sherifl' an (affidavit.! order of seizure. the papers 011 
which the order was granted. und Ihe undertnking and, if nn action to recover n 
chattel has not been commenced, a summons and complaint, he shaH seize the 
chattel in accordance with the provisions of the order and without delay. 
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(b) Service, The sherifi' shall sEll've upon the person from whose possc!>$ion 
thE) chattel is seized a copy of the (affidavit, 1 ordel' of seizure, the papcrs Ort 
which the order was granted. and the undertakin~ delivered to him by the 
plaintiff. Unless the orael' of seizure provides otherwlsel the Fapers delivered to 
him by the plaintiff shall be personaliy served by the snerifr on each dofendant 
not in default in the same manner as a summons or M pl'ovided in section 314: if 
a defendant has appeared he shall be served in the mannol' provided for service 
of papers generallll' 

(c) Affidavit. rhe applicatlon for an order of scizure shall be sllpported by an 
affidavit which shall clearly identify the chattel to be seized and shal1 swte: 

1. that the plaintiff is entitled to possession by virtue of facts set forth: 
2. that the chattel is wrongfully held by the defendnnt named: 
3. whether an action to recover the chattel has been commenccd, the defen­

dants served, whether they are in default, and, if they have appeared, where 
papers may be served upon thom: 

'1. the value of each chattel 01' class of chattels claimed. or the aggregate 
value of all chattels claimed; [andl 

6. if the plaintiff seeks the inclusion in the ordel' of seizure of 11 provision 
authori~ing the shel'iff to break open, enl.<ll' and search for tho chat,tel {in the 
plnce wh!:'re the chattel muy bo, facts slli'dcien~ under the due process of lnw 
requirement of the fourteenth amendment to the constitutilln of the United 
States to authorize the inclusion in the order of such It provision,]. the lilacl! 
where tlte chattel is located alld facts sufficient to I!stablish prolxtblc cause to 
belieue that the chattel is located at that place,' 

6. that 110 defense to the claim is Imown to the 1?.lailltiff; and 
7. if tile plaimiff see/Is all ordel' ll( seizure wltholtt notice, facts sulficjcnt to 

establish that IlnleSl1 slIch ol'del' is g/'anted without 1lDticc, it is probable ihe chattel 
will become lmauailablc for seizure by rCason of being transferred. concealcd, 
disposed of. or romoved from the state, or will become substantially impaired in 
value. 

Cd) Order of seizur.Il, 1. Upon presentation of the affidavit and undertaking 
and upon [such terms as may be required to conform to the due proccss of law 
requit'ements of the fourtecmth amendment to the constitution of the United 
States.1 finding that it is probable the plaillUlr will succeed M the merits attd the 
facts are as stated in the af{idavit, the court [shall] may (rrnnt an order directing 
the sheriff of any I:ounty where the chattel is found to sClze the chattel descl'ibed 
in the affidavit and including, if the court so directs, a provision that, if the 
chattel is not delivered to the sheriff, he may break open, entel' and search for 
the chattel in the place [whet(; tho chattel may be] sp~lJifiad itt the affidavit. The 
plaintiff shall haue the burden of establishillg the l1rOlmds for tile order. 

2. lIf the order of seizure docs not includo the provision pl!ll'mitted by 
p.aragraph one of this subdivision, the court shall gl'tmt a l'eRtraining order] 
UpOll a 1Il0tion for an order of seizlt~e, the coltrt, llJithou~ fwtice to fhe dt>{imdallt! 
may grant a temporary restraining order that the chvitel shall nut be removed 
from the stnte if it is a vehicle, nit'craft or vessel or, (',chel'wisEl. from its location, 
transfcrred, sold, pledged. assigned 01' otherwise riisposed of or permitted to 
become subject to n security interest or lien untP. furthl!r order of the court. 
Unless the court otherwise directs, the restraining order does nat prohibit a 
disposition of the chattel to the plaintiff. Disobedience of the order may be 
punished as a contempt of court. 

3. An order as prouided in paragraph olle of thie subdivision may be grmLted 
W<tiWllt Tlotice only if, in addition to the other prerequisites for ihe granting of tha 
ol'der, the COllrt fillds tlrat unless such order is granted without notice it is 
Rrobable the chaUelwill become unavailable for seizure by reason of being trans­
(erl'ed, cOllcealed, disposed of. or removed from the slate. or will become substall­
tially impaired in value, 

4. An order of seizure grallted without notice shall provide that the plailltiff 
shall moueforanol'dercon[irming the orderofseizllre on sllch flotice to the defendant 
and sheriff GIld withilt sllch period. not to exceed five days after seizure, as the court 
;;hall direct. Unless the motioll is made within sllch period, the order of seizure shall 
haue 110 {urther effect alld shall be uacated all motioll and any chattel seized thcreltn-
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del' shall be relumed ro/'t!twith to the defendant. Upon the motion to confirm, the 
plaintiff shall haul! the burden of establishing the grounds {OI' confirmation, 

(e) Undertaking, The undertaking shall be executed by sufficient surety, 
acceptable to the court, The condition of the undertaking shall be that the surety. 
is bound in a specified amount, not less than twice the value of the chattel statea 
in the ~laintifi's nffidavit, for the l'eturn of the chattel to any person to whom 
possessIOn is awarded by the judgment, and for payment of any sum nwarded by 
the judgment against Hie person giving the undertaking. A person claiming only 
a lien on or security interest in the chattel may except to the plaintifl's surety. 

({) Disposition of chattel by sherifi'. Unless the court oraers otherwise, the 
sherifi' shall I'etain custody of a chattel for a period of ten days after seizure 
wher!! seizure is pursuant to an order granted aT/. notice, and until served with an 
order of confirmation where seizure is pursuant to WI order granted without 
1I0tice. At the expiration of such period, the sherifi'shall deliver the chattel to the 
plaintifi' if there has not bet'n sel'ved upon him [either] a notice of exception to 
plaintiffs surety, a notice of motion fOl' an impounding or l'eturning order, or the 
necessary papers to reclaim the chattel. Upon failure of the surety on plaintifl's 
undertaking to justify, the shedfi' shall deliver possession of the chattel to the 
person from whom it wus seized. 

§2. Section seventy-one hundred foul' of such law and rules. as amended by 
chapter ten hundted fift-y-one of the laws of nineteen hundred seventy-one, is 
hereby amended to reud as follows: 

§7104. Seixing, reclaiming or returning less than all chattels. Where the 
seizure of' two 01' more chattels is required by the order of seizure. the sherifi' 
shall seize those chattels which can be found. Less than all of the seized chattels 
may be impounded, reclaimed, or t'eturncd. The value of the chattels seized, as 
stated in the affidavit of the plaintifi', 01' as determined by the court lipan 
application of the defelldallt. shall be the value for the purposes of subsequent 
undel'takings in the action. Unless the court orders otherwise, the sherifi' may, at 
any time Defore entry of judgment, seize those chattels not yet seized; tho 
proceedings for reclaiming. impounding or returning a chattel subsequently 
seized are the same as on a formel'seizure. 

§3. Subdivision (a) of section seventy-one hundred eight of such law and I'ules 
is hereby amendt'd to read as follows: 

(a) Generally. Damages fot wrongful taking or detention or for injury to 01' 
depreciation of a chattel may be awurded to a party. If all ordel' of seizure 
grallted without 1I0tiee is !lot confirmed as r~g}lired pursuant to paragraph fOllr of 
subdivision (d) at: section 7102. the plaintiff; unless the court orders otherwise 
upon good cause shown. shall be liable to the defendallt for all costs and damages, 
inclUding reasollable attomey's fees. which may be sustailled EJ rca son. of the 
granting of the order of seizure without 1I0tice, and the plailltift:s liability shall 
not be limited to the amount of the undertaking. Except as provided in subdivi­
sion (b), judgment shall award possession of each chattel to the prevailing party 
or, if the action is discontinued or dismissed. to the person from whom it was 
seized; and where the person awarded possession is not in possession when 
judgment is entered, it shull in the alternative. award the value of each chattel 
at the time of trial ai' the sum for which it was sold under section 7105, 
decl'eased by the vnlue of the interest of an unsuccessful party. 

§4. Section seventy-one hundred twelve of such law and rules, as added by 
chapter three hundred fifty-five of the laws of nineteen hundred sixty-eight. is 
hereby amended to read as follows: 

§7112. Testimony by deposition to a&certain location of chattel. A party to an 
action to recover a chattel may move {without notice], IlpOI~ sitch notice as the 
court may direct. upon a showing that he lacks knowledge of the location of the 
chattel 01' a part thereof, for an order to examine any person for the purpose of 
obtaining information with reference to such location. The order may oc grunted 
beforo or after service of summons and complaint, or anytime before or after 
final judgment, and may also restrain the adverse party from acting in violation 
of whatever rights the moving party may have in the chattel, upon the execution 
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of a reasonable undertaking,l with sufficient sureties, to reimburse the adverse 
party for all damages wronglUlly caused by such retraint. 

§5. This act shall take effect on the first day of January next succeeding the 
date on which it shall have become a law. 

AN ACT 
To amend the civil practice law and rules and the domestic relations 

law, in relation to procedure where summons is served without complaint 
The People of the State of New York, represented in Senate and Assembly, do 

enact as follows: 
Section 1. Subdivision (b) of rule three hundred five of the civil practice law 

and rules, as amended by chapter seven hundred forty-nine of the laws of 
nineteen hundred sixty-five, is hereby amended to read as follows: 

(b) Summons and notice. If the complaint is not served with the summons, 
the summons [may] shall contain or have attached thereto a notice stating the 
[object) lIature of the action and the relief sought, and, [in an action for a sum 
certuin or for u sum which by computation can be made certain) except ill all 
action for medical malpractice, lhe sum of money for which judgment [willI may 
be taken in case of default. 

§2. Subdivision (a) of rule three hundred sixteen of such law and rules, as 
amended by judicial conference proposal number one for the year nineteen 
hundred seventy, is hereby amended to read as follows: 

(a) Contents of order; form of publication; filing. An order for service of a 
summons by publication shall direct that the summons be published together 
wit,h the notice to the defendant, a brief starement of the [object] nature of the 
action alld the relief sought, alld, except in all actioll for medical malpractice, the 
sum of mOlley for which judgment may be taken in case of default and, if the 
action is brought to recover a judgment affecting the title to, or the possession, 
use or enjoyment of, real property, a brief description of the property, in two 
newspapers, at least one in the English language, designated in the order as 
most liKely to give notice to the person to be served, for a specified time, at least 
once in each of four successive weeks, except that in a matrimonial action 
publication in one newspaper in the English language, designated in the order as 
most likely to give notice to the person to be served, at least once in each of three 
successive weeks shall be suffiCIent. The summons, complaint, or summons and 
notice in an action for divorce or spearation, order and papers on which the order 
was based shall be filed on or before the first day of pUblication. 

§3. Subdivision (a) of rule three hundred twenty of such law and rules, as 
amended by chapter eight hundred fifty-two of the laws of nineteen hundred 
seventy, is hereby amended to read as follows: 

(a) Requirement of appearance. The defendant appears by serving an answer 
or a notice of appearance, or by making a motion which has the effect of 
extending the time to answer. An appearance shall be made within twenty days 
after service of the summons, excellt that if the summons was served on the 
defendant by delivering it to an official of the state authorized to receive service 
in his behalf or if it was served pursuant to section 303, [paragraphs] subdiuision 
two! three, four or five of section 308, or sections 313, 314 or 315, the appearance 
sha I be made within thirty days after service is complete. If the complaint is not 
serued with the SllmmOIlS, the time to appear may be extended as prouided in 
sllbdiuisioll (b) of section 3012. 

§4. Subdivision (b) of section thrity hundred twelve of such law and rules is 
hureby amended to read as follows: 

(b) [Demand for complaint) Seruice of complaint where summons serued 
without complaint. If the complaint is not served with the summons, the defen­
dant may serve a written demand for the complaint within the time l?rouided in 
subdil'ision (a) of rille 320 for an appearance. 8eruice of the complamt shall be 
mad( withJn twenty days after seruice of the demand. Seruice of the demand sha!l 
exteNd the time to appear lin til twenty days after seruiae of the complaint. If 110 
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demand is made, the complaint shall be served withil1 twenty days after service of 
the notice of appearance. [If the complaint is not served within twenty days after 
service of the demand, the] 7'he court upon motion may dismiss the action if 
service of the complaint is not made as provided in this subdivision. A demand or 
motion under this [section] subdivision does not of itself constitute an appear­
ance in the action. 

§5. Section two hundred eleven of the domestic relations law, as amended by 
chapter ten hundred thirty-four of the laws of nineteen hundred seventy-three, is 
hereby amended to read as foUows: 

§211. Pleadings l proof and motions. A matrimonial action [ I shall be com­
menced by the servIce of a summons with the notice designated in section two 
hundred thirty-two of this chapter, or a summons and verified complaint. tIn an 
action where the defendant has filed a notice of appearance and demand for a 
copy of the complaint, such complaint shaU be served within twenty days.] In a 
matrhnonial action, a final judgment shaU not be entered by default for want of 
apl>enrnnce or pleading, or by consent, or upon the trinl of an issue, without 
satisfactory proof of the grounds therefor. Where a complaint or counterclaim in 
an action for divorce or separation charges adultery, the answer or reply thereto 
may be made without verifying it except that an answer containinjS a coun­
terclaim must be verified as to that counterclaim. AU other pleadmgs in a 
matrimonial action shaU be verified. 

§6. Subdivision (a) of section two hundred thirty-two of such law, as so desig. 
nated by chaptcr Beven hundred sixty-five of the laws of nineteen hundred 
seventy-four, is hereby amended to read as follows: 

a. In an action to annul a marriage or for divorce or for separation if the 
complaint is not personally served with the summonst the SUmmons shah have 
legibly written or printed upon the face thereof: "ActIon to annul a marriage", 
"Action to declare the nUllity of a voLl marriage", "Action for a divorce", or 
"Action for a separation", as the case may be, and shall specify the nature of any 
ancillary relief demanded. A judgment shaH not be rendered in favor of the 
plaintiff upon the defendant's default in al?pearing or pleading, unless either (1) 
the SUmmons and a copy of the complamt were personaUy delivered to the 
defendant; or (2) the copy of the summons (0) personally delivered t,o the defen­
dant, or (b) served on the defendant pursuant to an order directing the method of 
service of the summons in accordance with the provisions of section three 
hundred eight or three hundred fifteen of the civil practice law and rules, shaU 
contain such notice. 

§7. This act shall take effect on the first day of January next succeeding the 
date on which it shall have become a law. 

AN ACT 
To repeal rule twenty-two hundred sixteen of the civil practice law and 

rules, in relation to default on motions 
The People ofthe State of New York, represented in Senate and Assembly, do 

enact as foJlows: 
Section 1. Rule twenty-two hundred sixteen of the civil practice law and rules 

is hereby REPEALED. 
§2. This act shall take effect the first uay of January next succeeding the date 

on which it shall have become a law. 

AN ACT 
To amend the civil practice law and rules, in relation to the deposition 

of a person authorized to practice medicine 

Note: Rule 2216, hereby proposed to be repealed by this act, governs defaul·ts on 
motions. 
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The people of the State of New YOl'k, repl'e!!ented in Senate and Assembly, do 
ennct us follows: 

Section 1. Subdivision (a) of section thirty-one hundred ono of tho ci1lil practice 
l~w and rules is hereby amended to rend as follows: 

(a) Generally. There shan be full disclosure of all evidence material and 
necessary in the prosocution or defense of an action, regl\rdless of the burr.len of 
proof, by: 

(1) a paJ'ty, or tho officer, director, member, agant, or employee of a party; 
(2) a person who possessed a cause of actilm or defense asserted in the actionj 
(3) a person about to depart from the state, or without the state, or residing 

at a greater distarlce from tlie place of trial than one hundred miles, or so sick or 
infirm as to afford reasonable grounds of belief that he will not bo able to attend 
the trial, or a perSOll authorized to practice medicine who /las prouided medical 
care :>r diagllOsis to the party demallding disclosure, or who has beell retailled by 
him Gil all expert witness; and 

(4) any person where the court on motion determines that thel'e are ade­
quate special circumstances. 

§2. Paragraph four of subdivision (a) of rule thirty-one hundred seventeen of 
sllch law and rules, as amended by judicial conference proposal number two for 
the year nineteen hundred seventy-seven, is hereby amended to read as follows: 

4, the deposition of a [medical witness] perSOll authorized to practlee medi­
cille may be used by any party without the necessity of showing unavailability or 
special circumstances, subject to the right of any party to move pursuant to 
aection 3103 to prevent abuse. 

§3. This nct shall take effect on the first day of January next succeeding the 
date on which it shall have become a law, 

AN ACT 
To amend the civil practice law and rules, in relation to interrogatories 
The People of the State of New York, represented in Senate and Assembly, do 

enact as follows: 
Section 1. Section thirty-one hundred thirty of the civil practice law and rules, 

as added by chapter four hundred twent)'-two of the laws of nineteen hundred 
sixty-three, is hereby amended to read as follows: 

§3130. Use ofinterrogatoril3s. After commencement of an action, [other than 
in an action to recover damages for an injury to property, or a personal injury, 
resulting from negligence, or wrongful death,] any party may serve upon any 
other party written interrogatories, A party may not serve written inter­
rogatories on another party and also deIT'!lnd a bill of particulars pursuant to 
section 3041 without leave ol'court. 

§2. This act shall take effect on the first day of January next succeeding the 
date on which it shall have become a law. 

AN ACT 
To amend the civil practice law and rules rmd the domestic relations 

law, in relation to summary judgment and default judgment in matrimo­
nial actions and repealing subdivision (d) of rule 3212 of the civil practice 
law and rules relatmg thereto 

The People of the State of New York, represented in Senate and Assembly, do 
enact as follows: 

Section 1. Subdivision (a) of rule thirty-two hundred twelve of the civil prac­
tice law and rules is hereby amended to read as follows: 

(a) Time; kind of action. [Except as provided ill subdivision (d) with respect 
to a matrimonial action, any] AllY party may move for summary judgment in 
any action, after issue has been joined. 

Note: Subdivision (d) of CPLR 3212, proposed to be repealed by this act, relates 
to a motion for summary judgment in matrimonial actions. 
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§2. Subdivision (0) of rule ',hirty.t'wo hundred twolvo of such law und )'ule8 is 
heteby amended to read ns Mlows: 

(0) Purtinl summUl'y j' . .ldgment, severance. [EKcOpt na provided in subdivision 
(d) with t-espect to a mntJ'imonial nction, in.lln any action summary judgment 
may be granted as to Oil'.! 0\' more cnuses of Mtion, or pnrt thereof, in favor of nny 
Ono 01' more pm·ties, t'J tho oKtont wnt'l'nnted, on sllcn tN'ms as may bo just. The 
court may niso direct: 

1. that tho causo of action ns to which summary judgment is grontod ahull bo 
sovored from any remaining caUso of nctlon; 01' 

2, that tho entry of the summary juugmont shull be held in abeyunce 
pending tho detol'mlnntion of any remaining cnuse of nction, 

§3, S\1bdivision (d) of rule thirty .. two hundt-ed twelve of I,uch Inw und l'ulos 1S 
hOl'oby REPEALED and subdivisIOns (0), (0 and (g) nre relettered subdivisions 
(d), (0) und (t), 

§4, Section two hundl'ed oleven of the domestic relations law, us nmen=ed by 
chaptol' ton hundred thirty.foUl· of the luws ofninoteon hundl'ed sovlmty.throo, is 
hCl'eby amended to 1'ead as follows: 

*211. Pleadings, proof and motions. A matl'itllonial action [,) shall be com­
menced by the service of a summons or n SUUllnons and verified complaint, In an 
action where the defendant has filed a notice of appearance and demand for a 
copy of tho complaint, such coml.llaint shall be scrved within twenty days. [In a 
matrimonial action, a1 A final Judgment shall [not) bo ontered by default for 
want of appearance 01' pleadings, 01' by consent, [or upon the trial of un issue, 
without satisfactory proof Ol the grounds thet'efol'] only IIpon competent oral proof 
O/' upon lI.lI'itten proo/" that may be considered on d /notion for summary judgment, 
Where a complaint or counterclnim in an action for divorce 01' separation chUl'ges 
adultory, the answer 01' l'eply thOl'eto may bo made without verifying it, eKcept 
that an answor containing a counterclaim must be verified as to that coun· 
terclaim, All othe1' pleadings in a mutrimonial action shall be verified, 

§5. 'l'nis net shall take <!uect on the first day of Junuary next succeeding the 
date on which it shaH have become a law, 

AN ACT 
'1'0 amend the civil praotice Inw nnd rulos, in rolation to motion COl' 

POl'mission to appoal 
The People of the State of New YOl'k, l'epresonted in Senate and Assembly, do 

enact as follows: 
Section 1. Rule fifty.five hundred sixteen of tho civil pI'octice law and I'ules, as 

amended by judicial conferenco proposal l1umbet' three fOl' tho yoar nineteen 
hundred siKty-oight, is hereby amended to rend as follows: 

Rule 5516. Motion for permission to appelll, A motion fOl' permission to 
nppenl shall be noticed to be hoard at (the noxt motion dny mOl'o than sovenJ 
least eight days alld tlot more thall fifteen days after noticc of the motion is 
sCl'ved. 

§2. This act shall take effect on the first day of January next succeeding tho 
dato on which it shall havo become a law, 

AN ACT 
To amend the civil practice law and rules, in rclllUon to fees fOl' persons 

subpoena<ld 
Tho People of the Stato of New YOl'k, ropl'osonted in Smate and Assembly, dQ 

enact as 1i11hws: 
Section 1. Subdid ;l)n (a) of soction eighty hundred one of tho civil prnctice 

Inw and rules is her~oy amended to read us follows: 

la) Persons subpoenaed, AllY person whose attendance is compelled by a 
subpoena, whether 01' not actual testimony is tuken, shull receive for euch days 
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nttendance (two I twelve dollars fOl' attendance fees and (eight) fifteen cents as 
travel expenses fbI' euch mile to the pluce of attendance from the p:ace whm'e he 
WllS served, and retul'n. There sllnll be no mileage fee fol' truvel wholly within u 
city. 

§2. 'I'his uct shull take eff(!ct on the first doy of Junuary next succeeding the 
dute on which it shall huve become u law, 

AN ACT 
To umend the g'cncl'ul municit>nl law, in rclation to upplicntiotts with 

rcspcct to notiec ot' clolm • 
The People of the Stote of N(!w York, represented in Senote and Assembly, do 

ennct as follows: 
Section 1. Subdivision seven of section fifty.e of the general municipal law, us 

umended by chnptel' seven hundred forty-five of the laws of nineteen hundred 
seventy-six, is hereby umended to read as follows: 

7, Applications under this section. All applicutions under this section shall be 
made to the supreme court or to the county court lin a county where the nction 
mny properly be brought fOl' b'lal or, if an action to enforce the claim has been 
commen\~od, whel'll the action is pending] as prolJided in subdivision (a) of sectioll 
twenty-two hundred twelve and subdivisioll (b) of section twenty-two hundred 
titirtel?lt of the civil practice law and rules. Where the applicution is for leave to 
serve a lato notice of claim, it shull be accompanied by a copy of the proposed 
notice of claim, 

§2, This uet shull take effect on tho first day of January next succeeding the 
dute on which it shall have become a law, 
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I. Introduction 

'1'his is the Sevl\'nth Annual Report of the Advisory Committee 
on Criminal La\'! and Procedure. We recommend that the Judi­
cial ConCE-rence sponsor six new bills to amend the criminal 
procedure law. Five of' these proposals are being submitted for 
the first time and one, although sponsored by th.e Judicial Con­
ference previously, has been revIsed. Each of the bills is ap­
pended to the report in the order in which it is discussed. 

The new proposals include an amendment requiring the dis­
closure at an early sta~e of the trial of prior statements of 
witnesses, the so-called' Rosario" material. Although the Com­
mittee continues to recommend that the Judicial Conferellce 
sponsor our comprehensive pre-trial discovery bill, we hnve 
submitted this separnte proposal which would at lenst speed up 
disclosm'e at the trial stage. We are also proposing for the first 
time n meaSUl'e which would permit a court to order recogni­
zance or bail in a felony case even though the court was not 
supplied with a report of the defendant's criminal history, if for 
some reason that report is unavailable. Among the other new 
bills is an amendment designed to limit the number of Judges 
who may grant a stay pending appeal and two proposals drafted 
in response to recent COUl't of App~eals decisions which declared 
the method of determining youthful offender eligibility uncon­
stitutional, and sug~ested the establishment of standards to be 
applied in detel'mimng motions to dismiss in the ItfUl'therance of 
justice." A previously sponsored bill to allow a deliberating jury 
to separate has undel'gone minol' revision and, therefore, is 
being resubmitted. 

We also recommend continued support for pending matters not 
passed at the 1977 session of the Legislature. With respect to 
criminal procedure} these are bills to mandate l'eciprocal discov­
ery, to curtail preliminary misdemeanor hearinfIS in the New 
York City Criminal Court, to deal with inflated mdictments, to 
permit severance of misjoined counts, to allow appeals to the 
Court of Appeals fl'om reversals improperly denominated lion the 
facts" and to prohibit the granting of permission to appeal to the 
Court of Appeals by the Appellate Division justice who did not 
participate m the determmation. Also penain~ is a proposed 
amendment to the penallnw clarifying th.e defimtion of bribery. 

II. Proposed Amendments to the Criminal 
Procedure Law 

A. Discovery at an Early Stage of 1'rial of PriOl' Statements 
of Witnesses , .. §240,50 

Although the Committee has not abandoned its preference for 
comprehensive reciprocal pre-trial discovery, it is cUl'efully reex­
amining its pending proposal due to repeated objections to eel'· 
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tain controversial provisions. We now recommend, however, a 
separate bill which would require both prosecution and defense 
to disclose to each oth~r at an early stage of the trial statements 
of persons whom they intend to call as witnesses. 

Statemonts of prosecution witnesses would be furnished to the 
defense after the jUl'y has been sworn and before the prosecutor's 
opening address. At present, this discovery is required only at 
the close of a particular witness's direct testimony. People u. 
Rosario, 9 N.Y.2d 286 (1961). The defendant would be required 
to turn over statements of his witnesses before offedng evidence 
in his defense. 

Although there is no statutory or case law authority which 
mandates the disclosure of statements of defense witnesses, this 
procedure was upheld by the Oourt of ApJ;>eals in People u. 
Damon, 24 N.Y.2d 256 (1969). The proposed bIll does not require 
a defendant to furnish a copy of his Qwn statement and therefore 
does not violate defendant's privilege against self-incrimination. 
24 N.Y.2d at 261. 

The enactment of this proposal will aUcviate a significant 
cause of delay during a trial. Prol<mged interruptions frequently 
occur under the present system, while defense counselor the 
prosecutor examines these statements in prepnl'ntion for cross­
examination. 'rhese statements should be p)'ovided at the ear­
liest possible stage, thereby permitting examination by counsel 
without n suspension of the proceedings. 

B. Ordel' of R.ccognizance or Bail When Defendant's 
Criminal HistOl'y Report Is Unavailable ... §530.20 

The Committee recommends an amendment to section 630.20 
of the criminal pl'ocedure In~v to allow a cqUl't to fix buil 01' order 
a defendant released on hIS own recogmzance even though a 
report of the defendant's criminal history is unavailable. 

The present statute provides that a court may not order recog­
nizqnc~ or bail with rcsp,ect to 11 ~efendant charged wit~ ~ felony 
untIl It has been furmshed wlth a report of the dIvlsIon of 
criminal justice services concerning the defendant's criminal 
record, if any, or with a poIie') department l'eport with respect to 
the defendant's prior arrest I'ecora. 

On July 19 1977. Governor Carey issued an executive order 
directing the New York Stute Crime Control Planning~Boal'd to 
Uundertake an immediate review of the response of New York 
City's cl'iminal justice system to the blackout emergency of Jull 
13-14" und to recommend proposals to impl'ove the system s 
response to future emergencIes. A major recommendation of the 
Board wus un amendment to the criminal procedure law which 
would permit judges to set bail in emergencies without the 
requil'ea criminal history report. The power failure terminated 
the service of the computer-activated printers which trnnsmit 
these reports from Albany. In some instances this caused delays 
in arrllignment of up to seven dllYs. 
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While discussing this proposal, we were alerted to the prob· 
lems incurrcd by c~rtain upstate localities in eff{\'cting strict 
compliance with the l'cquil'ement of section 530.20. It appears 
tho,t this section is l'(Iutmely violated in many local courts be­
cause it is vh'tunUy impossible to obtain a crimil'lUl history 
rcport immediately after anest. Therefore, these courts must 
either proceed without the report or remnnd the defendant. OM 
court recently held that a refusal to admit a defendtmt to bnil 
because of the lack of a criminul hit-tory report would constitute 
deprivation of liberty without due process. Sec; Peoplc v. 13ooP. 
91 Misc.2d 231 (Ontario Co.Ct" 1977). 

Our proposal would resolve the difficulties encountered during 
emergency situations in New York City nnd would eliminate the 
dilemma confronting the local courts caused by the lack of ade­
quate communications facilities upstate. By giving judges dis­
cretionary authot'ity to order recognizance 01' buil when the de­
fel'ldant'g criminal history report is unavailable, this bill would 
permit the COUl'ts to respond promptly even though OM of the 
components of the criminal justice system has broken down. 

In ordel' to prevent abuses of discretion nnd to preSC1've the 
prp.ference for obtaining n criminal history report before a judge 
fixes bnil, our proposal mandates the consent of the district 
nttorney before the report requirement may be waived, 

C. Justices Who Mny Gl'nnt Stny Pending Appeal ... 
§460.50 

A stay pending appeal to the appellate division from a judg­
ment or sentence of a court of ct'iminal jurisdiction ill New York 
Cit~ may currently be granted by a justice of the uppellate 
divlsion or any justice of the supreme court in the judiclUl dis­
trict embracing the county in which the judgment was entered, 
We l'ecommend nn amendment to section 460,50 of the criminal 
procedure law which would limit the judges who may issue 
orders granting stays to a justice of the appellate divislon and 
the sentel'lCing juutice. 

The existing statute hus permitted forum·shopping by attOl'· 
neys attempting to locate a justice fnvol'abl~ disposed to their 
application, In many instances, orders grantmg a stay pending 
appeal have been issued by judges who are unfnmiliar with the 
facts of the case or the defendant's background. '1'hi8 proposal 
would mandate that the upplication be determined by un appro­
priate judge who has full awareness of the implications of his 
ol'der. 

D. Separntion of Jury During Dclibct'ations ... §810.10 

For the past two years the Committee has recommended an 
amendment to section 310.10 of the criminal procedure law to 
permit a deliberating jury to separate temporarily, including 
overnight and on weekends and holidays, with the consent of the 



307 

parties. Our proposal has failed of passage. We must now re­
submit it with a minor revision l'cquirlng that the consent of the 
parties be obtained in the absence of the jury. 'this revision was 
added to ensme that consent will not be given or withheld based 
upon fent' of the jury's reaction to an attorney's decision. 

The rationale supportin(.f this nmendment, explained in last 
year's report, will once agam be conveyed to the legislature. We 
also intend to include in our transmittal flnnnciol data indicat­
ing the cost of scquestet'ing jUdes in specific non-controversial 
cases in which there was no throat of jury tampering, i.e., those 
cases in which attorneys would normally consent to separation. 
ThObe costs include expenses for meals and lodging for jUl'ors 
and overtime pay for court personnel. 

E. Standards fOl' Dismissal in Furtherunce of Justice ... 
§§l70.40, 210.40 

The Committee l'ecommimds an amendment to sections 170.40 
and 210.40 of the criminal procedure law to establish critel'ia to 
be considered by justices in detel'm.ining motions to dismiss in 
the interest of justice. Pl'esent law merely requires that in 
diMilssing an accusatory instrument on such grounds, the court 
set f{jl~h its reasons on the record. Our proposal would provide 
standards which a court must apply in malting its determina­
tion. 

Tho Court ot' Appeals, in People v. Beige, 41 N.Y.2d 60 (1976), 
expressed concern that the statute lacked standards, thus tb1'e­
closhut appellate review of a dismissal in the interest of justice. 
'rhe Court invited "the attention of the LegislatUre to tIns pre­
dicament." 41 N.Y.2d at 62. We thorefore propose nn amend­
ment which would requ!t'e a justice to examine and consider, 
individually and coll(.lctively, to the extent applicable, ten factors 
relating to the offense, the defendant, the complainant und the 
community. These factors are designed to maintai,n lithe sensi­
tive balance between the individual and the State ... in apply­
ing the test of' tho interests of justico." People IJ. Cl~trton, til 
A.D.2d 204 208 (2d Dept.. 1973), '1'he reasons for uismissal 
articulated by a court would then be l'evi(lwable on the basis of 
the statutory criteria. 

Since Belge was not decidoo until after the pl'epal'Ution of lust 
year's report to the Judicial Confel'oncc, our proposal was intro­
Cluced at the 1977 session of the legislature at tlic l'cquest of the 
Office of Court Administration. '1'ho bill was not passed but 
romains pending for considel'ation at the 1978 legislative ses· 
sion. 

F. Definition of Youth Eligible fot· Youthful Offender 
Treatment ... §'120.10 

The Committee recommends an nmcndment to section 720.10 
of the criminal procedure law to make a youth eligible for youth. 
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ful offender treatment unless he has been Itconvicted of' a class 
A-I felony, rather than "indicted for" a class A-I 01' class A-II 

fe~g~' existing statute, conditioning eligibility for youthful of­
fender treatment on the class of felony for which a youth was 
"indicted," was held ullconstitutional in People v. Drummond. 40 
N.Y.2d 990 (1976). The Court of Appeals determined that "the 
limitations in CPL 720.10 conditioning eligibility for youthful 
offender tl'eatment on t.he highest count of the indictment vio­
late due process of law and to that extent are declared uncon­
stitutional .. ," 40 N.Y.2d at 992. The Court reasoned that the 
"privileged petnal sanction" of a youthful offender adjudication 
may not dep,end on a mere accusation, but rather upon "an 
adjudicat.ion, however informa1." 

Our proposal eliminates the test of indictment and substitutes 
that of conviction as a criterion for youthful offender considera­
tion. Additionally, we propose to enlal'ge the definition of "eligi­
ble youth" to include one convicted of a class A-II felony. The 
Committee believes that a court should have discretion to grant 
youthful offender treatment to an otherwise eligible youtli con­
victed of a class A-II felony. 

The Drummond decision was announced subsequent to the 
preparation oflast year's report and, therefore, this proposal was 
submitted to the 1977 session of the Legislat.ure at the request of 
the Office of Court Administration. Since the bill was not passed 
we recommend thaI: the Judicial Conference endorse tlllS pro­
posal which is pending before the 1978 session of the legislature. 

III. Conclusion 

The Committee will continue to meet regularly to study and 
dis.cuss all significant proposals affecting criminal law and pro­
cedure. We are considering extensive revisions to the pending 
comprehensive discovery bill as well as new matters ~oncerning 
other areas of criminal justice. 

We express our ~ratitude to the Judicial Conference, the Ad~ 
ministl'ative Boarel and the Office of COUlt Administration for 
their support and for the continuing of port unity to playa direct 
role in the development of the crimina \aw. 

Respectfully submitted, 

The Advisory Committee on 
Criminal Law and Procedure 

Patrick M. Wall; Chairman 
Stanley S. Arkin, Esq. 
Josepli W. Bellacosa, Esq. 
Samuel Castelli no, Esq. 
Hon. Richard G. Denzel' 
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James F. Downs, Esq. 
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Han, Peter J, McQuillan 
William C. Donnino, Esq. 
David S. Ritter, Esq. 
Hon. Albert S. Rosenblatt 
Professor H. Richard Uviller 
Hon. Carrol S. Walsh, Jr. 
Henrietta M. Wolfgang, Esq. 
Clark Z. Zimmermann, Esq. 

Appendi:t( of Acts 

A.l\l AC'r to amend the erlminul pt'occdure law, in rei uti on to discovery 
at b'lal or prior statements of witnesses. 

'I'he People of the State of New York, represcnted in S(?nnte and Assembly, do 
enact as follows: 

Section 1. The criminal procedure law is hereby amended by udding thereto a 
now section, to be section 240.50, to read us follows: 

§ 2-10.50 Discovery at tl'iCl1 of prior statements of witl/esses. 
1. After tllI!jury has been slVorn and IIdore the prosecutor's ()pelling addres.q, 

the prosecutor shall make available to the d(>fellaallt cmy written or I"(!cordcd 
statement, or report of an oral statemellt, i/lcludillg /lilY testimony berora a 
gra7ldjury. made by a ~arson whom tlte prosp.clltor illt<:lIds to call as a witl/es.~ 
at the trial. If the trial IS cOl/dueted by the court wifhout ajury such disclosure 
.~hall be mode qy the prosecutor prior to the offering of (!uidetlc(·. 

2. Prior to olfel'inC euidellce in his defellse. the a(felldallt shall make auail· 
able to the prosecutol' any written or rccordl!d statf!ment, 01' report of all oral 
statement made by a person other thalt the d!fendallt whom thc defendant 
intcnds to call as a witness at the trial, 

3. The COllrt, upon motioll of /!it/tel' party, may issue an order striking atly. 
in'eieuant. priuill!ged or confidential lIIaterial from the statellll!llts prodl/cea 
pursuant to this sectio1l. 

AN AC'f to amend the criminnl pt'ocedurc luw, in l'clntion to un ordet· of 
recogniznnce or buil. 

The People of the State of New York, represented in Senate and Assemhly, do 
enact as follows: 

Section 1. Subparagraph (Ii) of paragraph (b) of subdivision two of section 
530.20 of tho cl'lminnl procedure law, as amended by chapter flv/) hundred 
thlrty,oM of the laws of nineteen hundred seventy.five, is hereby amended to 
reud as follows: 

(iI) The court hus been furnished with a report of the division of criminnl 
justice services concerning the defendant's criminal record if any 01' with n police 
oepartment report with respect to the defendant's prior nrrest record. If neithel' 
report is auailable. the court, with the consent of the district aitol'llr!jl. may dis· 
pellse with tllis requiremellt. When the court has been furnished with nny such 
report or record, it shnll furnish u copy thcreof to counsel for the defendnnt, or, if 
defendunt is not represented by counsel, to the dcfendnnt, 

Editor's Note: In nil the proposed legislation in this section, mntter to be 
deleted is in [brackets]; mntter in italics is new. 



310 

AN ACT to amend the criminal procedure law, in relation to a st,uy of 
judgment pending appeal to an intermediate ap-pellate court. 

The People ofthe State of New York,representea in Senate and Assembly, do 
enact as follows: 

Section 1. Paragraphs (a) and (c) of subdivision two of section 460.50 of the 
criminal procedure law are hp.reby amended to read as follows: 

(a) If the appeal is to the appellate division from a judgment or a sentence of 
[either) the supreme COtl1't [or the New York City criminal court), such order 
may be issued by (i) a justice of the appellate division of the department in which 
the judgment was entered, 01' (m fa justice of the supreme court of the judicial 
district embracing the county in which the judgment was entered] the sentencing 
justice,' 

(c) If the appeal is to the appellate diuision or to an appellate term of the 
supreme tourt from a judgment or sentence of the New York City criminal court, 
such order may be issued by a justice of the supreme court of the judicial district 
embracing the county in wliich the judgment was entered. 

AN ACT to amend the criminal procedure law, in relation to authoriz­
ing' the temporary separation of a deliberating jury. 

The People ofthe State of New York, represented in Senate and Assembly, do 
enact as follows: 

Section 1. Section 310.10 of the criminal procedure law, as amended by chapter 
two hundred fourteen of the laws of nineteen hundred seventy-four, IS hereby 
amended to !'ead as follows: 

1 
§ 310.10 Jury deliberation; requirement of; where conducted. 

1. Following the court's charge, the jury must retire to deliberate upon its 
verdict in n place: outsidc the courtroom. It must be provided with suitable 
accommodations therefor and must, except as otherwise prouided in subdiuision 
two, be continuously kept together under the supervision of a court officer or 
court officers. In the event such court officer or cou.rt officers are not available, 
the jury shall be under the supervision of an appropriate public servant or public 
servants. Excel?t when so authorized by the court or when performing adminis­
terial duties With respect to the jurors, such court officers or publ!c servants as 
the case may be, may not speaK to or communicate with them or permit any 
othel' person to do so. 

2. At any time after the jury has commenced its deliberations the court, with 
consent of the parties obtained in the absence of the jury, may declare the delibera­
tions to be in recess and may thereupon direct the jury to suspend its deliberations 
and 10 separate for a reasonable period of time to be specified by the court, 
illcluding Saturdays, Sunays and holidays. Before each recess, the court must 
admonish the jury as prouid.#,d in section 270.40 and direct it to resume its 
deliberations when all tweluejuro/'s haue reassembled in the deslgnated place at 
the termination of the declared recess. 

§ 2. This act shall take effect on the first day of January next succeeding the 
date on which it shall have become a law. 

AN ACT to amend the criminal procedure law, in relation to standards 
for dismissing an accusat,ory instrument in furtherance of justice. 

The People of the State of New York, represented in Senate and Assembly, do 
enact as follows: 

Section 1. Subdivision one of sl!ction 170.40 of the criminal procedure law is 
hereby amended to read as follows: 

1. An information, a simplified traffic information, a prosecutor's information 
or a misdemeanor complamt, or any count thereof, may be dismissed in the 
interest of justice, as provided in paragraph (g) of subdivision one of section 
170.30 when, even though there may be no basis for dismissal as a matter of law 
upon any ground specified in paragraphs (a) through (0 of said subdivision one of 
section 170.30, such dismissal is required as a matter of judicial discretion by the 
existence of some compelling factor, consideration or circumstance clearly dem­
onstra~ing that conviction or prosecution of the defendant upon such accusatory 
instrUlnent or count would constitute or result in injustice. In determining 
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whether such t:ampelling facior, cOllsiderf)tioll, or circumstance exists, the court 
must, to the extent applicable, examine and consider, individually and collectively, 
the following: 

(a) the serio~,mess aTtd circumstances of the offense;, 
(b) the extent of harm caused by the offense; 
(c) the evidellce of guilt, whether admIssible or inadmissible at trial,' 
(d) the historyl character and condition of the defendant,' 
(e) any e.tceptlOnally serious misconduct of law enforcement Dl!rsotl1lel in the 

investigation, arrest alld prosecution of the defendant; . 
(() the purpose alld effect of imposing IIPOII the defelldrmt a selltellce Ctlt­

thori2ed for the offense; 
(g) the impact of a dismissal 011 the safety or welfare of the commlwity,' 
(II) the impact of a dismissal upon the confidence of the public in the criminal 

justice system,' 
(I) where the cOllrt deems it appropriate, the attitude of tile complaillant or 

IJictim with respect to the motioll; 
(j) any other relevant fact illdicating that a judgment of corlUiction would 

serve no useful purpose. 
§ 2, Subdivision one of section 210.40 of such law is hereby amended to read IlS 

follows: 
1. An indictment or any count thereof may be dismissed in furtherance of 

justicehas provided in paragraph (i) of subdiVision one of section 210.20, when, 
even tough there may be no basis for dismissal as n matter of law upon any 
ground specilied in parafP'aphs (a) through (h) of said subdivision one of section 
210.20, such dismissal is required as a matter of judicial discretion by the 
existence of some compelling factor, consideration or circumstances clearly dam­
onstrating that conviction 01' prosecution of the defendant upon such indictment 
or count would constitute or result in injustice. In determining whether such 
compelling factor, consideration, or circumstance e.tists, tha court must, to the 
extent applicable, examine and consider, individually alld collectively, the fallow­
ing: 

(a) the seriousness and circumstallces of the Offense,· 
(b) the extent of harm caused by the offense: 
(c) the evidence of guilt, whether admissible or inadmissible at trial,. 
rd) the history, character alld condition of the defendallt; 
(e) art)' exceptionally serious misconduct of law enforcement personnel in the 

irwesiigatlon, arrest and prosecution of the defendant; 
((J the pllrpose and effect of imposing upon the defendant a selltence au­

thorized [or the offense,' 
(g) the impact of a disn.tssal 0/1 the safety or welfare of the community; 
(II) the impact of a dismissal upon the confidence of the public in the criminal 

jllstice system; 
(i) where the court deems it appropriate, the attitude of the complainant or 

victim with respect to tbe motion; 
(j) any other relevant fact illdicating that a judgment of eMviction would 

serve 110 useful purpose. 
§ 3. This act shall take effect on the first day of September next succeeding the 

date on which it shall have become a law. 

AN At'l' to amend the criminal procedure law, in relation to the defini­
tion of bligible youth for youthful offender procedure. 

The People of the State of New York, represented in Senate and ASklCmbly, do 
enact as follows: 

Section 1. Subdivision two ot section 720.10 of the criminal proceduro law, as 
amended by chapter eight hundred thirty-two of the laws of nineteell hundred 
seventy-five, is hereby amended to rend as follows: 

2. "Eligible youth" means n youth who is eU~ible to be found a youthful 
offender. Every youth is so eligible unless he (a) is [indicted forI convicted of a 
class A-I [or class A-III felony, or (b) has previously been convicted and sentenced 
for a felony. 

§ 2. This act shall take effect immediately, 
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Report of the Family Court Advisory 
and Rules Committee 

In 1977, the Family Court Advisory and Rules Committee 
reviewed legislation affecting Family Court and related proceed­
ings, continued to revise court forms, and drafted rules required 
by new legislation for consideration by the Administrative 
Board and, where appropriate, by the Appellate Divisions. 

Family Court Juage Daniel J. Donahoe of Chemung County 
served as chairman until September 1977, when he was suc­
ceeded by Judge Donald J. Corbett, Jr. of Monroe County. The 
members of the Committee then were Family Court Judges 
Donald J. Corbett, Jr., Chairman, Arthur J. Abrams, William 
Berman, Gene L. Catena, Daniel J. Donahoe, Joseph A. Doran, 
Hugh Ross Elwyn, William L. Kellick, Jr., Shirley Wohl Kram, 
Howard A. Levine, Saul Moskoff, Paul F. Murphy, and Aileen 
Haas Schwartz; Supreme Court Justices Robert H. Wagner and 
Joseph B. Williams~ rr,nd three nonvoting members: Nicholas P. 
Capra, Esq., Richard J. Comiskey, Esq., and William G. O'Brien, 
Esq. Consultants on forms revision were Leah Marks, Esq., 
Frank Boccio, Esq., and Robert G. Howard. 

Rules implementing Chapter 388 of the Laws of 1977 were 
drafted by the Subcommittee on Rules, chaired by Judge 
Schwartz. This law added section 439 to the Family Court Act, 
authorizing the use of hearing examiners to hear and report in 
support proceedings. The Committee submitted rules for pro­
mUlgation by the Administrative Board in accordance with the 
statute as well as rules for consideration and adoption by the 
Appellate Divisions. The Administrative Board rules were pro­
mulgated in January 1978, and the Appellate Divisions in the 
First, Second, and Fourth Departments adopted rules in the 
early part of 1978. 

In addition, the Committee drafted and submitted proposed 
Appellate Division rules which would require the filing of af­
fidavits of detailed disclosure by attorneys in all adoption pro­
ceedings to implement the restrictions of section 374 of the 
Social Services Law pertaining to placement. practices. Amend­
ments to 22 NYCRR 20.9, which deals with uniform adoption 
procedures, weI'e prepared and submitted tor consideration by 
the Administrative Board. Copies of these rules were circulated 
among Surrogates, District Attorneys, and Bar Grievance Com­
mittees for comment. It was expected that these rules would be 
ready for promulgation by the Chief Judge and the Appellate 
Divisions in the spring of 1978. 

A subcommittee to review and revise official forms, which WP'J 
chaired until September 1977 by Judge Schwartz and afterward 
by Judge Catena, completed forms implementing the Juvenile 
Justice Reform Act, section 384-b of the Social Services Law, and 
the newly created procfleding for adjudication of paternity under 
Chapter 229 of the Laws of 1977. The Chief Administrator of the 
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Courts was authorized to promulgate the new forms effective 
June 7, 1977; and they were circula.ted for use to all the Family 
Courts. 

The Committee's legislative review and drafting of new legis­
lation was conducted under the direction of Judge Levine, 
chairman of the Subcommittee on Legislation. In addition to 
assisting the Office of Court Administration. in its drafting of 
bills amending section 214 of the Family Court Act and Social 
Services Law 358-c, which transferred to the Chief Adminis­
h'ator of the Courts authority to prescribe official forms for use 
in the Family Court, and adding section 439 of the Family Court 
Act, which authorized the use of hearing examiners in support 
proceedings in Family Court, the subcommittee continued its 
analysis of all bills affecting Family Court and family law intro­
duced during the legislative session, 
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Chapter 7 

Special Study 

Ending the Right of Trial by Jury of the Issues 
Preliminary to Arbitration in New York 

by 

David E. Springer, Yale Law School, Class of 1977 
Under the Direction of 

Professor G. C. Hazard, Jr., Yale Law School 

EDITOR'S NOTE: This study WaS prepared at tho request of tho Committee to 
Advise and Consult with the Judicial Conference on the Civil Practice Law and 
Rules. 
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Ending the Right of Trial by Jury of the Issues 
Preliminary to Arbitration in New York 

When judges, legislators, and scholars consider relieving the 
congestion in the courts through broader use of private dispute­
resolution mechanisms, they often think hopefully of arliitl'a­
tion. In New York, however, an infirmity in the provisions of the 
Oivil Practice Law and Rules governing arbitration has crippled 
arbitration's effectiveness as a means of channeling disputes 
away from the courts. Before a New Yorkjud~e can order parties 
to a controversy to proceed to arbitration III accordance with 
what he views as their agreement, one of the parties may 
raise-and demand a jury trial of-certain Clpreliminary 
issues"-namely, whether he entered into an agreement to ar­
bitrate and whether, in fact, he violated it. Because the ri&,ht 
generally tojury trial under the New Yol.'1t Constitution l'emams 
shrouded in historical mist, and because arbitration in Now 
York has an involved ancestry, doubts obtain about the constitu­
tional power of the Legislature to remove this jury-trial 
roadblock to more effective use of arbitration. In fact, as a statu­
tory innovation of the 1920's, the right to jury trial of the issues 
preliminary to arbitration does not rest upon a constitutional 
foundation. The Legislature remains free to repeal the right by 
statute at any time-and that time is now. 

I. The History of Arbitration Before 1920 
Ever since they called each other !lNew Amsterdaamers,u New 

Yorkers have valued and promoted non-judicial means for the 
resolution of their disputes. While still under Dutch law New 
York adopted its \'action upon a 1011g account,n through which a 
court.appointed referee would untangle the claims and set-offs 
arising in a dispute between merchants.1 English rule brought 
its common-law arbitration. Parties could agree to submit a 
d~spute existing between them to. arbitrators, and although 
e,ither party could revoke the SUbmission at any time before the 
arbitrators published their awardJ the victorious party could sue 
upon a final award as he coulu any other debt.2 Early into 
statehood, New York adopted a statute designed to strengthen 
agreement to arbitr!lte b~r iz:volving the, coU~·tS.3 At the. time 
they agreed to submIt thOlr dlspute to arbitratlon, the parties to 
an existing controversy could also expressly agree to make their 
submission a "rule of the court" of any court of record in the 
state. If a party later failed to ~articipate in the arbitratiotb or 
refused to honor the arbitrators award, the court, on motion of 
the aggrieved party, could punish him for contempt. If it "ap­
pear[ed} on oath to such court that the arbitrators • , . mis­
behaved themselves, and that such award, arbitration, or um­
pirage was procured by corruption or other undue means/' the 
court would stay its punishing hand and void the arbitration or 
award.4 Except for providing a contractual mechanism to coerce 
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a party to arbitrate the dispute as he had agreed, the New York 
statute of 1791 left the common law of arbitration unchanged. 

As New York mntured as the nation's major commercial 
center, it became increasingly sensitive to the desire of its mer­
chants to give more than tfie common law's force to t.heir agrce­
ments to arbitrate. In 1828 the New York Legislature enacted 
what it hoped would prove a comprehensive procedure of statu­
tory arbitration.5 The new act did not displace common-law 
arbitration or remedy its disabilities; rathel', it provided an al­
ternative, statutory, form of arbitration. Under the new act 
parties could agree in writing to submit nearly any existing 
dispute to arbitration.a The principal innovation of the act lay in 
its more efficient means for enforcing arbitration awards. The 
framers of the new statute reported: 

['1'he arbitration act of' 1791 is1 essentially varied. Instead of 
enforcing an award by process of contempt, in cases where 
such process is not applicable, it iSlroposed to authorise a 
regular judgment to oe entered, file and docketted, and arl 
execution to be issued against the property or person ... By 
this means, the parties will be saved the necessity of an 
expcnsive and perplexing action on the bond or the award; 
and the object of the statute !tto contribute much to the ease of 
the parties in determining their differences," as expressed in 
its preamble, will be more effectually obtained. The remedies 
for relief will be found to be as ample as by existing law, or as 
afforded by an action.7 

After the arbitrators had decided the issue, a court could confirm 
the award and enter judgment upon it as it would in any civil 
case,s vacate or modify the awara if required,o or send the case 
back to the al'bitratol's.lo The statute did not allow the common­
law right of a party to revoke a submission to arbitration before 
the arbitrators published their award,l1 and it made the party 
who revoked at any time prior to final submission to the arbitra­
tors liable to his opponent for all !tcosts, expenses, and dama~es 
which he may have incurred in preparing for such arbitration. '12 

The New York statllte of 1829 succeeded-within its limited 
objectives. Numerous uther states modeled their arbitration 
statutes after it.13 But although the Legislature cleaned up some 
of its technical and procedural problems before adding it to the 
Throop Code of 1880,14 the New York arbitration statute failed 
to keep abreast of changes in commercial practices or expecta­
tions. The two principal weaknesses of common-law arbitration 
remained: courts would not grant specific enforcement of an 
agreement to arbitrate nor would they recognize the validity of a 
present agreement to al'bitrate future disputes. 

To maKe matters worse, courts, counsel, and commentators 
often confused a denial of specific performance of an arbitration 
agreement with the legal invalidity of a present agreement to 
arbitrate a future controversy. The first case involved 
ttsubmissions"-present agreements to arbitrate an existing dis­
pute. When a party sought specific enforcement of a submission, 
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he asked the court to compel his opponent to select an arbitrator, 
to attend the hearings, and to come forward with evidence. The 
underlying contract of submission which the aggrieved party 
asked the court specificully to enforce may, by its terms, also 
have spoken of future disputes, though more typically the con· 
tract dealt only with a controversy alive before th<:l parties had 
entered into their agreement. But whatever the contract may 
have said, the aggrieved party sought specific enforcement only 
because a controversy tnen existed and he wanted to end it 
through arbitration. An effort to get specific enforcement of a 
conti'act to submit future disputes to arbitration, when one of 
those disputes still lay in the future, made no sense. Nonethe­
less, some counsel evidently assumed the ancient cases deal with 
a situation that, in fact, had never cropped Up.1S 

The second situation involved a contract to arbitrate futUre 
disputes which one party attempted to call into play when a 
dispute arose. He ma~ have demanded that his opponent arbi· 
trate and have sued hIm for breach of contract when he refused, 
01' he may have &,otten an ex parte arbitral award and attempted 
to enforce it. In mtlter case, if Hvoid" or a "nullity" when entered 
into, the conl,l',/.ct could support neither an actIon for damatJes 
nor one for eulol'cement.1G It quite literally went without saymg 
that such a contract would never be specifically enforced. 

The courts' refusal to grant specific enforcement of an or,rree­
ment to arbitrate rested upon a deep-seated suspicion ot the 
arbitrators' ability 01' wi1lin~ness to deal fairly with the parties. 
The Court of Appeals opimon in Greason u. Ketelas 17 reflects 
that anxiety: 

It is well settled that courts of equity will never entertain a 
suit to compel parties specifically to perform an agt'ee~'lent to 
submit to arbitration ...• To do so would bring such narts in 
conflict with that policy of the common law which permits 
parties in all cases to revoke a submission to arbItration 
already made. This policy is founded in the obvious impor­
tance of securing fairness and impartiality in every judicial 
tribunal. Arbitrators being selected, not by law, but by the 
parties themselves, there is danger of some secret interest, 
prejudice, or bias in favor of the party making the selection; 
and hence the opposite party is allowed, to the latest moment, 
to make inquiries on the subject. 

The courts felt that so long as a party could revoke a submission 
to arbitration until the moment before award, he could protect 
himself against the corruption 01' bias of the arbitrators. 

While the refusal of the common law to allow specific en· 
forcement of agreements to arbitrate rested upon a solicitude for 
the procedural rights of parties, its stubbornness in recognizing 
the validity of present contracts to arbitrate future disputes lay 
in a deeper-seated hostility to the diversion of business from the 
courts. Whether they phrased their at'guments in terms of a. 
party's Itinalienable" right to have a judge hear his case,lS or in 
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language asserting tho state's exclusive right to define the 
jurisdiction of its court,10 common~law courts refused to allow a 
merc contt'act to "oust" them of jurisdiction. '1'0 be suro, an 
occasional court quarreled with the underlying policy assump­
tions of the common-law rule and urged that freedom of contract 
should also include the freedom to choose 1.1 procedure for tho 
settlement of disputes arising out of the contract,20 But dospite 
substantial criticism of the common-law ~e and creative-if 
ul1l.1vailing-effol'ts of parties to get uround it,21 unflagging 
adhcrence to stare decisis and, perhaps, Judicial jealousy pre~ 
served the rule long beyond its usefulness.22 

Tho unwillin/!,ness of the New York courts to disarm the com­
mon law's hostIlity to specific porformance of Ilrbitration agree­
ments and to contracts to arbitrate futuro disputos-as their 
English counterparts had done23-stcmmed in part from the 
frcqucncy with which the two situati.ons had become confused. 
Berlwuitz u. Arbib & Houlberg, bW. 24 in 1921 gave Judge Car-
dozo a chance to play upon the confusioll: . 

We are told that the ·rromiso to arbitrate fa future dispute] 
when made was illoga and a nullity. Evon before the statute 
this was not wholly truc. Public policy was thought to forbid 
that the promise be specificall~ onfol'ced. Public policy did not 
forbid an aWI.U'd of damages if It was broken. 

In Berlwuitz blurring the distinction served to sharpen Judge 
Cardozo's ultimato pedagogical point: the statute to \vhich he 
l'cfel'rea had l'epealea it. 

II. The Arbitration Law of 1920 
The Al'bitl'ution Law of 1920211 validated agreements to arbi­

trute present and futUro disputes20 and provided a judicial 
mfmns for securing (~ompliance with such an agl'eemcnt.27 The 
statute reversed the common-law hostility to contracts providing 
for arbitration of disputes arising botweon the parties in tho 
future and authorizea the courts to order a pni·ty to such a 
contt'act to submit to arbitration.28 The Arbitl'ution Law did not 
authorize a court to issue an ax parte order compelling arbitra­
tion. Rathel', section 3 of the law reco~ized that no court could 
force someone to participato in an al'oltration who had not pre­
viousl>: agreed by writton contract to do so, 01' who in fact, had 
not fUlled to live up to the contract. The act directed the judge to 
hold a hearing of the parties before issuing an Ol'der that the 
arbitration proceed. If the party alleged to havo failed to arbi­
trate did not contest "the making of the contract or submission 
01' the failure to comply therewith"-the issues pl'oliminary to 
arbitration-the act instructed tho judge to mUKe an order di­
recting the parties to proceed to arliitration in accordance with 
the terms of tho contI'act 01' submission.20 If, on the other hand, 
tithe making of the contl'act or submission or the default [should] 
be in issuo," the act required a summ.ury trial. Either party 
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could "demand a iury trial of such issue and if such demand 
[were] made, .Il the Judge ... [should1 millta an order l'eferl'ing 
the issue or issues to a jury in tho mnnner provided by law for 
l'ereuing to a jury issues in an equity ncUon." 'rho act directed 
the judge's final order to accord with thejury's findings.ao 

The 1921 Act spurred the use of arbitration to settle disputes 
arising out of many kinds of contracts, though initinl develop~ 
ment arose mostly 1n contracts fol' the sale of goods between 
merchants.tll The Act solved the bill problem of validating 
a~rcements to settle future controvcrSles by al'bitrv.tion, but it 
dId not address nIl the issues attending the pI'ohlem of sp'ecific 
enforcoment. Moreovcr, by injecting the use of a jury trial in 
some instances, it raised a liost of now l?l'ocedural problems. 
Suppose, for instance, a party chose to Ignore the notice of 
demand for arbitrution provided unde}' the arbitration rules of 
some commercinl organization which the contract had incorpo­
rated by reference,32 the arbitration proceeded without him and 
produced an award against him, and his opponent sought to 
have judgment on the award entered by a court. Could he still 
taise the c1ahn that he had never agreed to arbitration and have 
that issue tried to n jUl'Y? Becnuse the 1920 Act did not provide 
an answer, the Legislature added a new section to the Arbitra­
tion Law in 1927 to do SO.33 It allowed the party in defitUlt to 
raise what had become known D.S the "prelill'linnry issucs"­
whether tha party had agreed by contract to arbitratIon and 
whether Ql' not such agreement had been followed-at the time 
his opponent sought to enforce the arbitral awnrd. MOl'eOvcl') the 
new sectiOlrl allowed trial by jUl'Y 011 those issues.a.1 

In 1930 Chief Judge Cm'dozo summarized tho state of New 
YOl'k arbitt'ation law under statute in Fillsilver, Still & Moss u. 
Goldberl.r, Maas & Co.:31l 

Al'bitl'ation presupposes the existence of a contract to arbitrate. 
If a party to a controversy denies the existence of the contract 
and witli it the jurisdiction of the irregular tribunal [i.e., the 
urbikatic:m panel1, the relNlnr courts of justice must be open to 
him nt; some sta{{e for the detel'minntion of the issue. The right 
to such. a, determmation, either at the beginning or at the end of 
the arbitration or in resistance to an attempted enforcement of 
the ll\~'m'd) is assured by the Constitution, as part of its asslll'­
ance of due process oflnw. 

In Finsill)el" the Court of Appeals concluded that Il party might 
rnise (md have n jury trial on the IIprclhninary issues" to arbi­
tk'ntionil'l any of three situations: when his opponent sought n 
cour.t Ol"(iI~l' to compel him to nrbitrate, when h1s opponent asked 
the cout·t to confirm nn award resulting from a proceeding in 
which he did not participate, or when his opp'onent nsked the 
court t{l COUfil."ll1 ~m nltbitration nwatd against hin'll even though 
he hlld PUl'Ucilllltcd ill the arbItration proceeding.all 

In 198'7 the Legislntm'e repealed the old Ar.bitratIon Law of 
1920 lmd Ire-enacted at more polished version of it as pal't of the 
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Civil Pructice Act.(J7 Irho new act eliminated a party's ri~ht to 
1'uise tho preliminury issues in opposition to his opponent s mo­
tion to confirm un award when the party had actually partiei-

l>uted in the llrbitrlltion pi'oceeding.3o But in addition to preserv­
ng n party's l'ight to l'tuse and have a Jury trial on tho prelimi. 

nary lssues on n motion to compel nt'nitration or a motion to 
contirm un awnl'd mude without nis participation in the m'bitra­
tion pl'ocoedings,lJO the new at-ticle of the Civil Prnctico Act 
pl'oviuod a new remedy-u motion to stay arbitration."o If the 
court hod not nll'Mc1y ol'del'od him to proceed to at'bitl'ation upon 
his oPPol'lCnt's motion to compel al'bltl'ution, and if he had not 
all'eaily "pUL'ticipnted" in the al'bitl'al proceedings 41 a party 
could move tho court to stay nn~ arbitration proceedings his 
opponent had formally dOlnanded,' ~ When a movl1nt for a stay of 
Ul'bitrution l'uised tho pl'oliminnry issuos-numely, tithe muking 
of the contruct 01' submission 01' the ftlilure to comply 
thorewith"4:J-the new net gave him the right to demand a jUl'X 
trial on thosa issues:14 In sum. the new sections of the Oi\'11 
Practice Act pl'ovidt!d u logicul und ol'del'ly means for a party to 
ruise the preliminnl'Y issues and have what the statute optimh;o 
ticully called an IIhnmediatc" jUl'y trial thel'eon:11I 

'rhe 1937 l'evisions left the issue of the role of time limitations 
under m'bitrntion unaddressed. 'rho Legislature remedied its 
default in 1959. and thm'eby rnised to three the number of issues 
preliminary to al'bitration.46 New section 1458-a of the Civil Prac* 
tice Act permitted l\ pm't;Y. to argue thtlt lithe claim sought to be 
at'bitl'ated would be burred by un existing statute of limitations if 
sllch clnim were asserted in an action in a court of this state" as a 
justification for stuying arbitration or as a defense in fin action to 
compel al'bitl'ation or enfm'co an uWtlrd produced in proceedings in 
which the party had not ptlrticipnted:17 Unlike the issues of 
whether the parties hud actually entered into an arbitt'ation 
arrreement or whether they had abided by it, the courts huve not 
glven the issue of the bur of limitations to the jury, but have 
reserved it for themselves.48 

III. Present Provisions Governing Trial of the 
Preliminary Issues. 

Like most sections of the Civil Pl'tlctice Act, the arbitration 
provisions underwent extensive revision before their enactment 
m 1962 ns Article 75 of the current Civil Practice Law and Rules 
(CPLR).40 'fhe resolution of the three issu~s preliminary to arbi· 
tration rmnnins the most significant aspect of judicial involve­
ment in the arbitration procedure. Section 7503 (a) of CPLR 
governs applications to compel arbitration, tlnd section 7503 (b) 
nppUcations to stay.M Section 7511 (b) (2) sets out the issues a 
party Who did not participnte in the arbitration ug'l'eement must 
rnise in order to justify vacating an award,lIl 'fhe new CPLR 1'e. 
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talns tho importance of raising the pl'olhninal'Y issues, but it does 
l10t solve tho problem of how liest to dispatch them. 

Nowh()l'c does the right to have n jurY l'osolvo tho'preliminury 
issues to nl'bitration nppl.'nt' in Article 7'5 ofCPLH.tl2 '1'ho framers 
of the CPLH. did not intend to elitniMte jlU'Y trinl of those issues. 
hoWeVt\l',nu and COut'tsM find com.mentutol'sGtl htwo assumed the 
right l't1mnins. 

Unfol'tunntoly, the continued mdstenco of a right to lul'Y trial 
of tho hlsues pl'olimiuU1'Y to ll1'bitt'ntion hus severely i.~\lt'doned 
the dockets of New York's courts of' general jul'isdictlion. 'fhe 
problem most typicnllyllG arises in a controversy between an 
accident victim Imd the Motm' Vehicle Accident Indenmlficntiol\ 
Corporation (MVAIC)1l1 ovo!' the applicnbility of the nl'b.ltl'ution 
clause of the uninsured motorist indol'soment on on out(lmobilc 
insm'a1l.ce policy,t18 'fhe victim claims an uninsured vehicle 
struck him und «emunds arbitration of the iSSll(~ of his l'OCOVCl'y 
under the policy, The insul'nnce company pleads igMl'I1l1Ce of the 
uninsured status of the offending vehiclct moves to still' t\l'bitt'U­
tion, and demands a jury trial on the issue of whether the 
vehicle wns not insured such as to engage the ul'bit}'ation l:,'ovi. 
sion,llu 'fhe Court of Appeals in Mattet' O/'ROSl!tLbautn u. Al1U!ri­
ran Sw', Co. of N.Y. (10 held, ovu a shm'v, dissent, that the urbi .. 
tl'ation article of the formm,' Civil Practice Act entitled the in. 
SUl'er to ajlll'Y trial. 

The dissenters in Ros(lnbaum prC!dicted no good would come of 
the mnjority's decision, Judge Dye m'iticized his bt'ethl'en of the 
majority for "adding a new type of cam:e to an already ovel'bul''' 
doned court calendnl' with its nttendant delay, personal effort, 
and financial burden, which could be expeditiously and promptly 
disposed of in the mnnhCl' upon which the parties have ngl'(!cd 
[-namely, ul'bitrution)/'Ul T11.cl dissenters proved correct. 

~everull'es}lected judges have noted the growth of the demand 
for jury trinl of the issu~s preiliminary to nt'bitl'ution and have 
decl'lM the burden such dutlllmds put upon litigunts und the 
courts. Justice Samuel J. SUvet-man) fOt' exampl(>. noted: 

In New York County such motions by insurance companies 
for n stay of ul'bitl'tltion haw been so numerous that it hM 
pt'oved impracticable when issues of fuet arise to order the 
lmmediate trial which the stutute nppm'cmtly contemplates 
with respect to pl'eliminm'y blsues (ePLR 7503(u» and the 
pt'aclice apparently is to have such cuses tuke their regular 
}lloce' on the triul cnlcndtU' with a resultnnt delay of about 
eighteen months before it hl decided whether there sholl bo nn 
Ul'bitl'ation, Gli 

The pUl'<ties to such a delay do. not bem' the costs eguully: often 
injured It>Ul'ti~s drop meritol'ious claims or settle for "unfairly 
smull" tltnounts.M 'rhe judicial system as a \'"hole also Buffers 
grently n·01t1 such delays. tTustlce Gngliardi hns written: 

Such npplications tfot' JUl'Y trials in actions to stny urbitl'n­
tionl ct'eute difficult p1.'oblems in calendm' ndministrution. The 
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Administrative Jud~e of the Ninth Judicial District has de­
termined that hea.rmgs on these applications have been de­
layed indefinitely because the carrier hires local counsel who 
have numerous other matters pending on the preferred tort 
calendar .... Necessarily, ... other tort cases wliich should be 
heard in this county have been delayed due to counsel com· 
mitment to try these hearings preliminary to al'bitration.o4 

The harm the right to demand jury trial of the issues prelimi­
nary to arbitration. has inflicted upon the judicial system de­
mands the Legislature's attention. os It should abolish the right 
immediately. 

Right to jury trial, of course, constitutes one of our culture's 
cherished traditions. Prudent rep'resentatives of a prudent 
people necessarily pause before limIting the l'i~ht: constitutional 
guarantee may adhere to its application or fmrness may dictate 
its maintenance. But when the need to limit demands and the 
constitutional bar does not impede, the Legi(~lature may rightly 
extinguish the statutory right of jury trinl.°o In the present 
instance, the need to eliminate the trial by jury of issues pre­
liminary to arbitration makes any debate one-sided. The more 
hotly-contested issue lies in the constitutional right of the 
Legislature to do so. A close examination of the operation of the 
New York Constitution's guarantee of trial by jury07 refutes any 
supposed constitutional barriers to repeal of the right to a jury 
trial of the issues preliminary to arbitration. 

IV. The Constitutional Status of Jury Trial 
of the Preliminary Issues 

For about 160 years New York's constitutional provision ad­
dressing the right to trial by jury read roughly the same: liThe 
trial by jury, in all cases in which it has been heretofore used, 
shall remain inviolate forever."oB In 1938 the people of New 
York adopted the present constitutional provision, one at val'· 
iance with the then-obtaining 1777 model: ttTl'ial by jury in all 
cases in which it has heretofore been guaranteed by constitu­
tional provision shall remain inviolate forever."oll The framers 
drafted a variance in the 1938 Constitution because they 
realized, as their predecessors had not, the peculiar effect of 
re-enacting a constitutional guarantee which referred to pre­
existing usages. 

Each time New York had adopted a new constitution-in 
1821, 1846, and 1894-the constitutional declaration that U[the] 
trial by jury, in all cases in which it has been heretofore llsed 
shall remain inviolate forever" had raised to a cOMtitutionally­
guaranteed right every new usage of the jury tdal developed 
between the previous constitution and the new one. If in 1850 
for example, the Legislature had provided by statute that triai 
by jury should extend by right to competency hearings in the 
Surrogate's Court, the 1894 Constitution's reference to previous 
usage would have converted the statutory right into a constitu-
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tional one.70 As 11 conseguence of the re-enactment of the 1777 
version of the jury-trial provision in 1821, 1846, 1894, New 
Yorkers' constitutional rights became the offspring of the Legis~ 
lature's experiments. 

The lire-enactment phenomenonll71 greatly complicates courts' 
efforts to discern the scope of the right to a jury trial. In Stech u. 
Colorado Fllel & Iron CO.,72 for example, Judge Earl found it 
necessary to unpack nearly 150 years of statutory and f!ase-law 
history to determine the extent of the jury trial right in actions 
upon a long account. He firl;~ considered whether the common 
law of 1777 provided trial by jury and then inquired whether the 
Legislature had, since then, extended the ri~ht by statute. Not 
all judges had-or have-Earl, J.'s, interest In the old books or 
the skill to interpret them. Consequently, the boundary of the 
jury trial ri~ht constituted one of the principal issues the New 
York ConstItutional Convention faced when it convened in 
April, 1938.73 

The 1938 convention did not come squarely to grip with the 
problem, either.'14 Rathel', its solution lay in preserving the 
status quo. The present constitutional provision, assuring the 
right of lI[t.jrial oy jury in all cases in which it has heretofore 
been ~uaranteed by constitutional provision.1I75 makes judges 
historIans. The inquiry becomes, what was the extent of the 
constitutional ~uarantee under the 1894 Constitution? As noted, 
the 1894 Constltution only Uguaranteedll jury trial in two classes 
of cases: those to which the 1846 Constitution had guaranteed it, 
and those to which the Legislature had extended it between 
1846 and 1894. In short, the present constitutional right to jury 
trial extends only to those cases guaranteed by the 1894 Con­
stitution. SUl'rolfoate Sobel has correctly stated that "there are 
two classes of CIvil cases in which the right to trial by jury is 
guaranteed by the Constitution Il7()-one class including those to 
which the 1'i~ht applied under the common law of 17711, the other 
class to whlch the Legislature extended it between 1777 and 
1894-ttand a third group of cases where there exists a st(J,tuto~ 
right (enactments after 1894) to trial by jury." Exact determina­
tion of the scope of the jury-trial right, therefore, remains a 
confusing77 and ohallenging enterprise. 

The search for the constitutional underpinning'S-if any-of 
the right to jury trial of the issues preliminary to arbitration 
begins with an examination of the common law of 177'1. Such an 
analysis must bear ill mind the procedural postures in which the 
present dght to jury trial of the preliminm;r issues attaches: in 
applica.tion to compel or stay arbitration7 or on motion of a 
nonparticipflting party to vacate an award.70 Although the 
labels affixed to the procedures do not govern, the It basic charac­
ter" of the suit determines whether the common law afforded a 
jury trial. 80 The common law of 1777 recognized agreements to 
arOitrate existing disputes-ltsubmissions"81-but it did not rec­
ognize present agreements to arbitrate future disputes at all.82 
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Even submissions came freighted with disabilities. Because the 
common law allowed either party to a submission to revoke at 
any time before the arbitrators published their award, courts of 
equity would not specifically enforce such a contract.83 The issue 
of whether a contract of submission was made or complied with 
never arose in a proceeding akin to that to compel or to stay 
arbitration: the party who denied the existence of such an 
agreement simply "revoked" the submission. His opponent 
might sue him for damages and th(~l'eby raise the issue of the 
contraces existence and his failure to comply with it, but then 
the action was for breach of contract for which the common law 
had always provided jury trial. 

Similarly, because the common law gave parties to a submis­
sion the right to revoke any time before award, a party's claim 
that he had not entered into a contract of submission 01' that he 
had complied with it seldom, if ever, arose. Unlike the present 
procedure by which a victorious party moves the court to ttcon-
firm"84 an award and thereby entel' judgment upon it,85 the 
common law of 1777 only authorized the victor to sue in debt, 
and have a jury trial, upon his award.86 The defendanes proper 
answer to such a suit was uno award," not uno submission." 
Before the merger of the courts of law and equity an answer of 
no submission was legally insufficient; the attack had to go to 
the face of the award and not its origins.87 An action in debt 
authorized the jury to hear the evidence only about the existence 
or not of the award and nothing about the submission. But when 
a party sought to attack an award on the grounds he had never 
entered into a submission 01' that the contract of submission had 
not been complied with, his recourse lay in an independent 
action in equity to vacate the award.88 Then, as now, no party 
had a constitutional right to jury trial in an equity action.811 

In general, the common law of 1777 did not afford Jury trial of 
the issues preliminary to arbitration because those Issues arose 
in the procedural context termed uequitable." A motion to compel 
arbitration, for example, most closely resembles atl action for 
specific performance of a contract. As Chief Judge Cardozo noted 
in Finsiluer: HIn suits for specific performance there is no con­
stitutional right to the verdict of a jury. though the existence of 
a contract be the basis of the controversy."oo A proceeding to 
stay arbitration seeks relief akin to an i!,\iunction,01 to actions 
for which a jl.t1'y trial never extended.o2 SImilarly. a motion to 
vacate an award invokes the equitable powers of the court,03 and 
thouf{h the distinction between law and equity seldom makes a 
practIcal diffel'ence these days the nature of the l'elief a party 
seeks from the court"·1 and its characterization as either Itle~al"115 
01' Uequitable"OG determines the availability of a right to trIal by 
jury.07 Because the issues preliminary to arbitration arise in 
procedural postu.res classically termed ttequitable,"118 and the 
common law of 1777 never afforded jury trial of right in equita· 
ble proceedings, jury trial of the preliminary issues does not fall 
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within that set of cases constitutionally protected by virtue of 
common-law usage of 1777. 

Although the common law of' 1777 may not have afforded jury 
trial of the issues preliminary to arbitration, the Constitution of' 
1938 may guarantee such a right, nonetheless, if the Legislature 
had extended it to such cases by statute between 1777 and 
1894,ou As we have seen, the 1791 Arbitration Act provided for 
enforcing agreements to arbitrate disputes through the courts' 
civil contempt power-a power to WhICh. trial by jury does not 
traditionally extend.Hlo Neither the 1829 Arbitration Law nor its 
revision in the 1880 Throop Code of Civil Procedure allovv'ed jury 
trials of any issues. lOI In fact, the first mention of the riglit to 
demand a jury in connection with arbitration appears in the 
Arbitration Law of 1920.102 The constitutional guarantee to 
right of jury trial extends, however, only to those cases to which 
the Legislature had granted it by statute between 1777 and 
1894. 103 The present, 1938, Constitution does not con­
stitutionalize a statutory l'i~ht the Lef?islature granted after 
1894. The present right to a JUry trial of the issues preliminary 
to arbitratIOn stems from a legIslative enactment of 1920, and 
could, consistently with the present Constitution, be terminated 
by a legislative enactment today. 

V. A Proposed Legislative Change 
Although the CPLR makes no mention of the right to jury 

trial of the issues preliminary to arbitration, the courts nave 
found that such a tight continues by implication from the former 
Civil Practice Act.lO.1 The Constitution does not bar the Legisla­
ture from terminating the right, and sound policy reasons de­
mand it do so quickly. The only issue remaining becomes how 
best to do so. Whatever course the Legislature takes, it should 
clearly express its intent to eliminate the right of either partv to 
demand a jury trial of the making of 01' compliance with" tUl 
agreement to arbitrate. lo5 The Legislature could simply add a 
new subdivision of CPLR § 7503, for example, providhig: 

[7503) (d). Trial Only to the Court of Preliminary Issues. 
Whenever, under subdivisions (a) 01' (b) of this section 01' 
subdivision (b) (2) of section 7511, an issue arises as to the 
makinlf of a valid agreement to arbitrate 01' the compliance 
thereWIth, such issue shall be tried summarily to the court 
find neither party shall have the right to demand a jury triai 
thereof. 

Those few words would reaffirm the commitment to the use of 
non-judicial means for the settlement of their disputes that New 
YorKers have shared for over 200 years. 

FOOTNOTES 

ISeegl!lIerally, Steck v. Colorado Fuel & Iron Co., 142 N.Y. 236, 238 (1894). 
28ee Cliscussion or common-law arbitration in Red C\'Oss Line v. Atlantic Fruit 
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Co., 264 U.S. 109 (1924) (Brandies, J.) (holding New York Arbitration Act of 
1920 not unconstitutional when applied to maritime contracts). Sec also Allen 
v. Watson, 16 Johns. 205 (N.Y. 1819). 

anAn act for determining differences by arbitration." 1791 N.Y. Laws c. 20. New 
York patterned its legislation after an earlier English law, 9 & 10 Wm. 3 c. 31 
(1698). 

41791 N.Y. Laws c. 20. 
82 N.Y. Rev. Stat. 1829, pt. 3, c. 8, tit. 14, §§ 1·25. 
dId., § 1. 
'Now York Comm'rs to Revise the Statute Laws, Rep't No.8, 156·167 (1828). 
82 N.Y. Rev. Stat. 1829, pt. 3, c. 8, tit. 14, §§ 9,13·17. 
old., § 10 authorized the court to vacate an award when it found the tlwurd had 
been pl'ocurod by eorl'uption, fI'aud or other undue moans, that "thoro Was 
ovident partiality or corl'uptlon In the arbitrators," that the arbitrators "wore 
f:,tuilty of misconduct" such as refusing reasonuble continuances or to hour 
evidence, or "that the arbitt'ntors exceeded their powers ••• 01' [so) Imperfectly 
executed them, that a mutual, finnl, and definite award ••• WI.\8 not made." 

IOld., § 11 allowed remand to the urbitratol's whon tho time within which tho 
contract of Ilubmlssion had required u decision hud not olu~sed. 

IIId., § 23: Bank of Monroe v. Widne}j 11 Paige 629, 534 (N.Y. Ch. 1846). 
uld., § 23; Huggurd v. Morgun, 5 N. Y. 422, 427 (1851). 
taPirsig, Some Commellts 011 Arbitration Legislatioll ard tilt! Ulliform Act, 10 

Vund. L. Rov. 685, 687 (1957). 
14N.Y. Codo Civ. Proc. 1880, c. 17, tit. 8, §§ 2365·2386. 
ISSei!, e.g., Berkovitz v. Arblb & Houlberg, Inc., 230 N.Y. 261, 271 (1921). 
IOSee gC/lerally New York, Dolawure & Hudson Cunul Co. v. Pennsylvuniu Coal 

Co;) 50 N.Y. 250, 258 (1872) (contruct n "nullity"); Insurance Co. v. Morse, 87 
U.;:;. (20 Wall.) 445, 458 (1874) (contract "void"). 

"17 N.Y. 491, 496 (1858). See also Hurst v. Litchfield 39 N.Y. 377, 379 (1868). 
18Insurunce Co. v. Morse, supra n. 16~!lt 451; Sunfor~ v. Commercial Travelal's' 

Mut. Ace. Ass'n of America, 147 N. Y. 326, 328 (18!;t» ("The dictates of sound 
public policy would seem to requiro thut Its lthe company's) contracts of 
IIl.BUrUnCe, while providing every wise and reusonab!e restriction, should not 
compel the individual who seeks to insure his life, to submit, as u condition of 
obtaining that insurance, to conditions which arc in violation of his constitu­
tional rights.") 

IIlSee. c.p., Cardozo, J., concurring, in Meachum v. Jamestown, F. & C. R.R. Co .• 
211 N.Y. 346,354 (1914) (UThejurisdiction of our courts is established by law, 
und is not to be diminished. any more thlln it is to be incrouscd, by the 
convention of tho parties.") 

2OCf. Allen, J., in New York, Delaware, & Hudson Canul Co. v. Pennsylvania 
Coal Co., sllpra n. 16, at 259 ("The better way, doubtless, is to give effect to 
contructs, when Illwfulln themselves, according to their terms and the intent 
of tho partiesj and any departUre from this principle is nn anomuly in the luw, 
not to be extended or applied to new casos unless they come within the letter 
und spirit of the decioio1tS ulready made.") 

21SCC, e.g., People ex rei. Unions Ins. Co. v. Nash III N.Y. 310 (1888) (suit to 
mundmnus arbitrators to proceed with arbitration according to tho terms of 

. the purties' contruct to arbitrate future disputes). 
22Sce Snrlltogu State Water Corp. v. Pratt, 227 N.Y. 429, 441 (1920) (legislative 

scheme for the control of the Sarutoga springs upset on ground, inter alia, that. 
provision to urbitrate future disputes un impermissible ouster of the courts' 
Jurisdiction). 

2~The exceptions the English courts had created to the rule virtuully swullowed 
it. Sec, e.g., Liverpool Murine & Gen. Ins. Co. v. Bunkers & Shippers Ins. Co., 
24 LI. L. Rep. 85 (H.L. 1926). 

24230 N.Y. 261, 271 (1921). 
u1920 N.Y. Laws c. 275. Each house of the Legislature passed the bill \\nuni. 

mously. N.Y. Assembly J.1920, p. 2042. N.Y. Sen. J. 1920, p. 610. 
2111920 N.Y. Laws c. 275, § 2: "Vahdity of urbitrutlon agreements. A provision in 

a written contract to settle by arbitration a controversy thereafter arising 
between the purties to the contract, or a submission hereafter entered Into of 
an existing controversy to arbitratioll pursuant to title eight of chupter seven-
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teen of the codo of civil proccdul·e. shall be vulldl on forcible and irrevocable, 
save upon such gl'ounds as exist at lawaI' in eqUity 1'01' tho revocation of any 
COtltract." 

271920 N.Y. Laws c. 276, § 3: "Remedy In coso of default. A party aggrioved by 
the failure, neglect, 01' refusal of anothor to lerform undm' 11 contract or 
submission providing for arbitration, describe in section two heroof, may 
petition the sUpI'eme court, or a judgo the roof, for an Ql'der dh'ecting that such 
arbitration proceed in the manner provided for in such contract 01' submission. 
Eight day'e notice in writing of'such applicati()n shull bo served upon the party 
in default. Service thereof shall be modo in the manner pI'ovided by law for 
personal service of a summons. The court, or a judge thereof, shall hour tho 
parties, and upon being satisfied that the making of the contract or submission 
or tho failure to comply therewith is not in issue, the court, or the Judgo 
thereo~ hearing such application, shall make an order directing the part10s to 
pl'ocoect to nrbltration in accordnnco with tho torms of tho contract or submls· 
sion. If the malting of tho contract or submission or the dofault be in issue, the 
court, of tho judge thereof, shnll proceed summal'ily to the tt'Ial thereof. If no 
Jury trial be demanded by either party, the court, or the judge thoreof, shall 
11001' nnd dotormine such issue. Whore such nn issuo is raised, nny pnrty may, 
on or bel' oro the rotUl'n day of tho notice of appllcnt!on, demnnd a jury trial of 
such issue, and if such demand be mado, the court, or the judge tneroof, shall 
make an ordel' I'efel'rlng the issue or issues to a jury in the mnnnel' provided 
by law for roferring to a jury Issues In un equity action,lf the jlll'y find that no 
written contl'act providing for al'bltl'ntion was Illnde or submission entered 
Into, as tho case mny be or that there is no default, the proceeding shnll be 
dismissed. If th(\ .fury find that a written oontl'l:'1ot providing for nrbltl'nt!on wns 
made 01' submission wns entorcd into and there is a default In the performance 
thereof, the court, 01' the judge thereof, shall make an order summarily direct· 
ing tho parties to the contract or SUbmission to proceed with the arbitration in 
accordance with the terms thereof." 

28Sce Matter of FeuI' Transportution, Inc" 295 N.Y. 87, 91 (1946); Stefnno 
Berizzl Co,/ Inc. v, Kl'UUIlZ, 239 N.Y. 316, 318·319 (1925): Mntter of Amalgn­
mated Ass n of Electl'ic Ry. Employees, 196 App. Div. 206, 212 (1st Dep't 
1921). Sec also Borkovitz v. Al-bib & Houlberg, Inc., supra n. 16. 

2uArbitraUoll Law, § 3, supra n. 27. 
30Id.; Matter of FeuI' Transportation, supra n. 28: Stefano Berizzl Co., Inr: v. 

Krausz, supra n. 28. 
31Sec, e,g., Matter of Lipman v. 118Ou80r Shellnc Co., Inc., 289 N.Y. 76 (\942)t 

Matter of Bullard v. Morgan H. Grace Co,dnc., 240 N. Y. 388 (1925); Matter 01 
S.A. Wenger & Co., Inc. v. Propper Silk 110slery MiJls, 239 N.Y. 199 (1924); 
Matter of BOl'nson Silk Mills v. M.S. Siegel & Co., Inc., 256 App. Div. 617 (1st 
Dep't 1939). 

32The Americnn Arbitration Association promulgates arbltrtlt!on rules suitable 
for various industl'ies, e,g" its Construction Industry Arbitration Rules. Such 
rules provido for tho manner of demanding arbitration. Soction 7503 (c) of 
New York Civ. Pract. L. & R. [hereinafter cited as "CPLR"J authorizos this 
form of notice. 

331927 N.Y. Laws c. 362, § 1, adding§ 4·a IlB follows: "Enforceability of awn I'd in 
certain cases. Where pursuant to a provision in a written contract to sottle by 
arbitration a controversy thereafter arIsing between the parties to the con­
tract, or a submission deseribod in section two hereof, an award has boen, or Is 
hereafter rondered, without previous application to the supreme court, 01' a 
judge thereof IlS requil'ed by section three hereof, such awurd shall notwith­
standing anytlling contained in soction three horeof bo vulid and enforceable 
according to its terms, SUbJect, nevertheless to the provisions of this section. At 
any time befol'e n finnl Judgmont shnll have boen given In I>l'Oceedings to 
enforce any such award whether in the courts of the State of Now York, or 
elsewhere} any party to tho arbitration who has not pal'ticipatcd thorein may 
appl~ to tne supreme court, or a judge thereof. to have all or any of the issues 
heremaftel' mentioned determined, and if, upon any such application, the 
court, or a judge thereof, or njury, ifono be demanded, shall determine that. no 
writton contract providing for arbitl'ation was mado, or submission ontered 
Into, as the caSe may be, or, that such party was not in default by failing to 
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comply with tho terms tlu.lJ:cor, or thut tho ol'bltl't1tor, urbitrotors ond, or 
umpire wus, or wero not appointed or did not oct, plmmant 1.0 the written 
contruct, then alld in ony such COBe, the awurd shulllhereupoll becomo Invalid 
und unenforceuble. Whero any such £Ipplication is Illade ony porty muy cle­
mund 0 jury triol of oil or any such issues utld if sllch a demund be modo, the 
court or n jud{te thereof shnH muke an order l'ei'erl'in(J tho Issue or issues to u 
ju~ In the munner provided by lnw for referring to n jury Issues in on equity 
action." 

MId. 
00253 N.Y. 383,389 (10aO). 
aOld. ut 392·393. 
u11937 N.Y. Lows c. 341, (,Mcting § § 1448·1469 ol'tho Civil Pnlcticc Act, 
GaCiv. Prnc. Act § 1458 (1). 
nUCiv. Proc. Act.§ § 1'150,1458 (2), 1462 (5). 
4oCiv. PI'UC. Act § 1458 (2), 
oil Clv. Pr/lC. Act § 1451 (1) defined "participation" us selecting un nl'bitrator or 

IlPpcariltg in any proceedings. 
4~Civ. Pmc, Act § 1458 (2). 
43Id. 
4~ld • 
. IBId. 
4°1959 N.Y. L(IWS c. 235, ndding § 1458-a to the Civil PtIlCtiCl'l Act. 
47Civ. Pr'Uc. Act § 1458-a . 
. 18"1n procoedings authorized by a prior agreolllont to nrhltrate futuro disputes, 

it is for tho court to dettl11llino whethor the claim, and therefore the arbitra­
tion, is bnrred by tho statute orlhnltations." Matter of Pavor & Wildfotll'ster v. 
Catholic H.S. Ass'n of N.Y., 38 NY2d 669, 674 (1976). 

For a short period a "fourth" preliminary Issuc obtained: whethol' the con­
trmt had bllen procured by fraud. In Matter of Wl'up·Verlisel', 3 NY2d 17 
(1958), the Court of Appeals hnd held the Issuo of frauilln tho procurement a 
preliminary issue for the court, not the arbitrators. In 1973 the Court of 
Appeals overl'ulcd Wrap,Vl'rtiser in Matter ofWe\nrott, 32 NY2d190 (1973), 
and brought Now York into nccord with tho federal rule that fraud in the 
proc:ul'omont be resolved by the arbitrators. Prima Pnint Corp. v. Flood & 
Conklin Mfg. Co., 388 U.S. 395 (1967), 

4USee gl!lIl!rall,v 6th Prelimillllry Rep't of the Advisory ConnniHtlO otl Pructice & 
Pl'ocedute, No. 13 (1962), 

noCPLR § § 7503 (n) and 7503 (b) replaced § § 1460 and 1458 (2) of the Civil 
Prnctlcc Act. See 2d PreUminm'y' Rep't. of thu Advisory Comm. on Prne. & 
Froe., No. 13, 135-136 (1958); 4th Prehminary Rop't of tlie Advisory Comm. on 
Prac. & Proe., No. 20, 79·80 (19GOl. Section 7503 of CPLR provides: 

Section 7503 (a). A party aggrieved by thu failura Of. nnothet· to arbitrutc 
may apply for nn order compulling nr\}itrution. Where there Is no substan­
tial question whethor a vuhd agrecment wns made GIl' complied with, lind 
tho claim sought to be arbitrated is not barred by timltntlon under aubdivl­
sion (ul of section 7502, the court shall direct the parties to arbitrate. 
Where nny such question is raised, it 8hn11 be tl'icd forthwith in said court. 
If an issue claimed to be arbltruted is involved in nn ec.:tlon pandlng In n 
court having jurisdlcUoll to honl;' u motion to compel nrbitrntion, tho appli· 
catiotl shnllb/.J mude by motion in that. action. If the appl!t;,;tion Is granted, 
the ol'der shull opernte to stny a ptmding ot'subsoquent action, or so much 
of it as Is roferoble to i\rbltration, 

(b). Subject to the provisions of subdivision (c), a Pl'lrty who has not 
participated in the nrliltration and who hus not made or been served with 
un ap~lication to compel arbitration, mtty apply to stny nrbltratiorl on thu 
grounu that n valid agreement was not rrmdo or has not bMn complied with 
or that the dnlm sought to be nrbittnled Is barred by limlttltlon undo{' 
subdivision (b) of Ilcction 7502. 

(c), A party mny sorve upon another party n demand fOl' nrblttntion or 
notico ofintentioll to nrbitrate specifying the agreement pur,suunt to which 
arbitrution Is sought and tho name and address of the pUl'\~y serving the 
110tiCC ••• and stating thnt unless the party served applic,\s to stro' the 
arbitration within twenty days after such service ho shaH thereafter be 
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precluded from obJecting thnt a valid agreement was not made or has not 
been complied with and from asserting in court the bar of a limitation of 
time •.•• An application to stay arbitration must be made by the pnrty 
served within twenty days after service upon him of the notice or domnna 
or he shall be so precluded •••• 

GlCPLR § 7511 (b) (2) replaced eloments of§ § 1458 (2) 1458-a, and 1462 (5) of 
the Civil Practice Act. 
6th Pl'oliminal'y Rep't, supra n. 49, at 65S. Section 7511 provldos, in its 
pertinent ports: 

§ 7511 (a), An application to vacate or modify an award mny be made by tl 
party within ninety days after its delivery to him. 

(b) (1) •••• 
(b) (2). Tho uward shull be vucated on the applicution of a party who 

neither participated in the urbitration nor waa served with a notice of 
Intention to aroitrate if the court linds that: 

(I) ••• 
(Ii) a valid agreement to arbitrate was not mode: or 
(iii) the agreement to arbitrate hod not been complied with: or 
(Iv) the arbitrated claim was barred by limitation under subdiVision (b) 

ofaeotlon 7602 .••• 
Section 7511 (b) (2) variea from Its Civil Practice Act predecessor! § 1458 (2) in 
one important respect. Under the older provision a party who hau received tho 
notice prOVided by the ulloged contract could ignore it und still resist enforce­
ment. Under Cpr;R § 7511 (b) (2) u party "served with a notice of Intention to 
arbltrute" cannot stand back and attuck the arbitral award later: his remedy 
lies In seeking n stay of urbitrution ullder § 7503 (b). 

&2,Sea CPLR§ § 7602,7503,7611. 
s32d Prellminury Rop't, supra n. 50. at 135-136: "[T)he proposed seotlon [§ 75031. 

providing that the court shall try such all Issue forthWith' is not intended to 
eliminate jury trial If It is desirable or constitutlonallr required." 

BoISee. e.g., Anthony Drugs of Bethpage, Inc. v. Loca 1199 Drug. & Hospital 
Union, AFL-CIO, 34 AD2d 788 (2d Dep't 1970) (Memo.): Motor Vehicle Acci­
dent Indemnification Corporiltion (hereinafter called uMVAIC"1 v. Stein, 23 
AD2d 526 (4th Dep't 1965) (Memo.>: bllt see MVAIC v. Coccnro, 40 MIsc2d 
1038, 1042 (Sup. Ct. I<lng'll. County 1963) (contra). 

3522 Carmody-Wait 2d, Cyc. N.Y, Prac •• § 141:7·1 at 829: 4 J. Weillstein. H. 
Korn, & A. Miller, N.Y. Clv. Prac., § 4101.28 at 41-38. 

IIOSea, e.g •• Aetna Ins. Co. v. Logue, 68 Misc2d 841, 843 (Sup. Ct. New York 
County 1972). 

5?MVAJC ill a creature of statute: see N.Y. Ins. Law (MVAIC Law), § § 600·626, 
1958 N.Y. Laws c. 759. 

BlIThe indorsement usually rends: 
To pay 011 sums which the Insured shall be legally Ilnt!tled to recover os 
damages from the owner or operator of on unInsured nutomobile because of 
bodily hljury, sickness, or disease, Including death at anytime r.'!8ultlng 
therefrom sustained by the insured, caused by accident while this en­
dorsement Is in effect, and urising out of the ownership. maintenance or 
Use of such ullinsured automobile: provided, that for the pUl'J?Oses of this 
endorsement, determinati.on as to whether the Insured shall be I(!gally 
entitled to recover damages, and if so entitled the amount thereof, shnll be 
made by agreement between the insured and the company or, in tho evellt 
of disogreement, by arbitration. 
In the event the Illsured and the company do not agree thot the insured Is 
entitled to recover damages from tho owner or operator of nn unIll!lured 
nutomobllo on uccount of bodily il\lury to, or sickness, disease, Ill' death of 
the insurod, or do not agree us to the amount of payment which mny be 
owing ullder this endortlemellt, then upon writtell demand of either, the 
maHer or matters upon which the insured ulld the company do not ogree 
shall be settled by arbitration in accordance with the rules of the American 
Arbitration Assllciation, and judgmellt upon the award rl)tldered by tho 
arbltrator(s) may be entered in any Court having jutlsdiction thereof. Tho 
insured and the company each agroo to consIder it6.:1f bound and to be 
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bound by any uword mado by the arbitrator(s) purtluont to this endorse· 
ment. 

Quotcd ill Matter of Rosenbaum v. American Sur. Co. 01' N.Y., 11 NY2d 310, 
312·313 (1962). 
aUSca, CI,g., MVAIC v. Stain, SU\ml n. 54; LIberty Mut. In8. Co. v. Gottlieb, 54 

MIBc2d 184 (Sup. Ct. Queen"s County 1967). 
GOll NY2d 310 (1962). 
GIld., nt 316. See also Laufer, Bmbattled Victims of the UlliIlS/lred, 19 Bulinlo L. 

Rev. 471 (1970). 
O~Aetrtn InB. Co. v. Logue, SlIpi"<l n. 56, nt 8,W. 
o3Jcl. 
o4Allatnte InB. Co. v. Winter, 75 Misc2d 795,799 (Sup. Ct. Westchester County 

1973), 
GlIThough "unillsuwtl motoriEit" cnses comprise tho bulk of the cases In wh!dl the 

demnnd for n jury trial of the Issues preliminar~ to llrbltratlon arlsos, they do 
not stand alono. Cf. Matter of Prlnze, 38 NY2d 570 (1976) (entertainer's 
conti't1ct with his agent); Anthony Drugs of Bethpagl>, Inc. v. Ulcol1199 Drug 
& Ho~pitnl Union, AFL.CIO, supra 1\.54 <lnbor contrnct); Mntter of Elmco v. 
Doering Milliken & Co., 15. MIsc2d ,122 (Sup. CL. New York County 1957) 
(contract for Bale of goods). Nor have the courl&-<lspocinlly the trlnl courts­
lncked crentlvlty In restrict,ing the right to demand a jury trlnl to the bOl'est 
minimum of cnBeB. Cr. SHvOl'mon, J., in Aetnn Ins. Co. v. Logue supra n. 56 
(burdan on POI'ty seeking st.ny to allege fncts aubstantlal enougi, to warrnnt 
plonory trial). 

oOSI!CI, I!,ft., Prlmn Paint Corp. v. 1<'lood & Conklin Mfg. Co., st/pm n •• i8; Motter 
of WOlnrott, 81lpm n. 48 (no cOl\I!titutlonnl right to have issue or frnud In the 
Inducement of n contrnct tried to court or jUl'Y, but for arbitrators). 

o1N. Y. Const. Art I, § 2 (1938). 
oSN.Y. Const. Art. VII, § 2 (1821), 1777 Constitution, New York's first, had 

provided: "ITlrlol by-Jury, in all cllsosln which It huth horetofore been used In 
tho Colony of New Y'ork!.shall be estnbllshed, lind remain Inviolate rorever:" 
N.Y. Conat. Art. XLI (l't77). The 1821 Constlt.utlon merely modernll!ed the 
longual{e. The IlH6 Constitution added tla jury trial mllY bo waived by the 
pllrtlob 111 all civil cOiles in the manner to bo prOVided by Inw," N.Y. Conat. Art. 
I, § 2 (1846) and the 1894 Constitution carried the 1846 version forward 
unchanged. N.y. COllst. Art. I!.,§2 (1894). The wniver provlalon nlao continues 
Into the present vorslon. N.Y. vOllst. Art. I, § 2 (1938). 

Tho substantive right to a jury trial also Ilppenrs In statute form In CPLR § 
4101: 

In the following nctions, the iBBues of fact shall be trlod by a jury unless a 
jury trlnl is walveel or a reference Is directed under section 4317 oxeept 
thnt equitable defenseB and equltnble counterclaims shnll be tried by the 
court: 

1. on nctlon In which a party demnnds and sets forth fncts which would 
permit a judgment for a sum of money only; 2. nn ucUon of QjectmClntj for 
dower; for wnste; for abatement of and damages for n nuisance; to rec\wer a 
chuttel; or for detcrminutlon of a clahn to real property ••• j and 

3. any other action in which a purty Is entitled by the constitution t!lr by 
cxprt!BB provIsion of law to a trial by jury. 

Scctlon .1101- an nnniog of which has existod since the Field Code of 1848-
neither expands nor contrncts the right. to n jury trial, but merely declures 
When it ntt.nehes either by constitutional or statutory riSl1t. 

Sections 410 nnd 2218 of CPLR govern only the proceduro for demnndlng tl. 
jut')' trial of an IBBue. The fOI'Itler section declares thnt lI[ilf [during tl. trHll) 
triable issues of fact. nro raised they shall be tried fOl'thw th nnd tho court 
sholl muke c final determinntion thereon. Jf IllSues nre triable of right br a 
Jury, tho court sholl givo tho parties an opportunity to demand a jurY trio of 
such Issuos." CPLR § ·no (emphnsis added). Section 2218 similarly denls with 
ISilues of fact raiBCd on a motion, and like § 410, it spenks of jury trials only "if 
tho Issue is triable of right by jury, ••• " CPLR § 2218 (emphnsls added), Both 
sections merely beg the Question of the actunl right to have n jury henr un 
Issue. 
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Because tho issuos preliminary to arbitratioti do I\ot fttll withh\ aubsectlon 
(1) or (2) ofCPLR § 4101, tho question becomos whether slich /sE/ues uro triuble 
to a .Iury by constitutional (II' statutory right under CPLR § 4103 (3). If 
constftutionnlly.gunrantood, only constitutionnl nmendment Cnn nbollsh tho 
right. But if only stntutorlly-grnnted, the Loglslnturo may terminate the right 
by altering tho statute. 

11ON.Y. Conat. Art I, § 2 (1938) (emphasis added). 
1°Matter of Gurland, 286 App. Div. 704, 706-707 (2d Dep't), appall I dismissed, 

309 N.Y. 969 (1955). 
7lRecogni:ted as lIuch and critlclzed by Androws, Ch. J., dissenting, In Stock v. 

Colorado Fuel & Iron Co.,.~upra n. 1, LIt 258·259. 
7~142 N.Y. 236 (1894). 
73SCC MLlyors, The COllstitutional Gllaratltec of JUr:l Trial it. New Yot'k, 7 

Brooklyn L. Rov. 180 (1937). 
7"S/!/! Matter of Luria. 68 Misc2d 676 (Surr. Ct. King's County) (discussion by 

Sobel.S.) • 
?aN.Y. Const. Art I, § 2 (l93S). 
76Matter of Luria. supra n. 74 at 677 (emphasis added). 
nCourtl! have not helped much in Bettling tho confusion. In taking a quota from 

Moot v. Moot, 214 N.Y. 204, 207-208 (1915) for the proposition thtlt "ltlhc 
mensuro of the right of trlalliy jury pt'eserved by the State Constitution •• , is 
the right to a jury trial as it oxisted at the timn of tho adoption of the 
Constitution of 1846," Chief Judge Lehman in Blum V. Fresh Grown Presel'vo 
Corp., 292 N.Y. 241, 244 (19·14), adopted n standard only half·true for MMt, a 
1915 case decided ullder the 1894 Constitution, and not at all true for a 19·14 
cnso decided under the 1938 Constitution. Of coursel lower courts echoed his 
error. Sec Matter of Outland, supra n. 70. Chief Judge Lehman is not. alol\(l In 
havillr; erred. 

78CPLR § § 7503 (a), 7503 (b). St!() 'pl). 320·21supr(l. 
7DCPLR § 7511 (b) (2). SI'I! pp. 320·~! supra. 
8°Smllor v. Conner, 372 U.S. 221, 223 (1963). 
blSec pp. 316·17 supra. 
82S/!c PP. 316-19 8_I~pra. 
anScc Gt'oason v. Ketolas,sllpra n. 17; p. 317 supra. 
84CPLR § 7510 provides: "'1'he court srlall confirm an award upon application of 

a pnrty made within one yenr nner its delivery to bim, unless the award Is 
vacnted or modified upon a ground specified in section 7511." 

85CPLR § 751.! (n) provides: "A judgment shn11 be entered upon the confirmation 
of an award." 

$6SM generally Sandford Laundry, 1M. v. Simon 285 N.Y. 488 (1941). 
67Knowlton v. ~hckles. 29 Barb. 465, 490 (Sub. Ct. King's County 1859): Owens 

v. Boerul11 23 Barb. 187, 196 (Sup. Ct. Kinu's County 1856). 
SBSec, c.g., Van Cortlandt v. Underhill\17 JOhns. 405 (N.Y. 1819). 
llDSec c.g. Lynch v. Metropolitan E evated Ry. Co. 129 N.Y. 274, 278·279 

(18912t Thompson v. Erie lW. Co., 45 N.Y. 468, '173 (i871); Sheppard v, Steele, 
43 N. x. 52, 57 (1870). 

uOSllpra n. 31h. at 392. SCI] a/so Hurst v. Litchfield, supra n. 11 
l)1MvACl v. voccaro, supra n. 54. 
u20'Brien v. Fitzgerald! 143 N.Y. 377,383 (1894), 
U3Van Cortlandt v. UnuerhiU, supra It. 88. 
u4DlMenna v. Cooper & Evans Co., 220 N.Y. 391, 396 (1917). urcr. SmileI.' v. Conner, supra 11. 80 (declarawry judgment (If a debt "legal"). 
IItIThompson v. Eric Ry. Co., supra n. 89. 
07[d. Sca also CPLR § 41018upra n. 68. 
u8When the Legislature first authorized jury trial of the preliminary issues, it 

too characterized the proceedings 0.8 ul1quitLtblc." Cr. 1920 N.Y. Luws c. 275 § 3 
("jury trials In equitable actions"). 

GOSel!: pp. 322.23 supra. 
uJ(JSel! pp. 315-16supra. UnltcdStatcsv. UnitcdMine Workers, 330 U.S. 258 (1947). 
IOISec pp. 316·17 supra. 
tO~Sllpra n. 27. Sec alBo pp.318·19/1llpNl. 
I03Sel!: pp. 322-23 supra. 
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IO\')llpra n. M. 
IOIl(J/,. 2d Pl'elimlnnry llep't, supra n. 53, In which the Intention of tho Logis\n. 

turo not to olimlnntejury trlnllf"dealrnblo or constitutionally required" 100 to 
tho perplltunt(on of tho uae of the procllduro 01\ the 189u08 prellmlnnry to 
ul'bitruUon. til'/! also p. 321 supra; SIlP/'a n. /itl. 
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Appendix 

An Evaluation of Compulsory Arbitration in 
Rochester, the Bronx, Binghamton, 

and Schenectady 

Notel This evnluution was conducted by the Manngemel'1t and Plnnnlng 
Office of the Office of Court Administration. 
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Introduction 

A. Descr.iption of the Pl'ogl'am 
The compUlsory arbitration program was established by Chap­

ter 1004, Laws of 1970, on al1 I:lxperimental basis. 'r'he program 
was subsequently extended three times and will now be effective 
through August, 1979. 

Although the statute has siatewide application, the program 
has been inotalled on a county by county basis. It was first 
established in MOnl'oe County as an extension of a voluntary 
program. that the Rochester Bar Association had .:;tarted due to a 
serious backlog in the Supreme, County and City Courts. The 
program has been established in four counties in accol'dance 
with the following schedule: 

Monroe County 

Bronx County 

Broome County 

Schenectady 
County 

Rochester City Court 

New York City Civil 
Court 

Binghamton City 
Court 

Schenectady County 
Court 

Schenectady Supreme 
Court 

Schenectady City 
Court 

The prog1'~m operates as follows: 

Effecti ve September 
1, 1970 

Effecti ve May 17, 
1971 

Effective March 1, 
1972 

Effective June 18, 
1973 for all three 
courts 

1. Jurisdiction of pronram-In those counties in which the 
pl'og1'am has been estabhshed, all cases demanding money dam­
ages of $4,000 or less, exclusive of costs and intereat, must be 
referred to arbitration. As of September I, 1977, the, maXimU111 
monetary limit was statutorily extended to $6,000. In the Bronx, 
cases assigned to the arbitratlOn commissioner must first appeal' 
on the Civil Court calendar to attempt an immediate disposition. 
If the case is not immediately resolved, it then goes to arbitra­
tion. In Schenectady, if a jury trial is not demanded, the case 
goes to City Court rather Uian to al'bitratiOh. 

In addition to those cases requesting money dmnages of $4,000 
or less, any cas!"! involving any sum of money may lie submitted 
to an arbitratim,\ panel upon stipulation of all parties or their 
counsel. The arbt~ration panel mny in these cases award more 
than $4,000. 

2. Administration-An arbitration commissioner is desig­
nated by the Chief Administrator of the Courts. 

3. Program operation-Civil cases under the jurisdiction of 
the compulsory arbitration program are heard and determilll~d 
by a three-member panel of arbitrators who are members of the 
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bar and are appointed by the commissioner. Cases involving 
$500 or less are hea.rd and decided by a single arbitrator. 

4. Trial de novo-Any party may demand a trial de novo if th~ 
settlement or award is not acceptable. However, the demandant 
shall reimburse the court clerk for the fees paid to the arbitra­
tors. (See section 26.12 of the Rules of the Administrative 
Board.) 

5. Motions to vacate awards-The rules governing arbitration 
stipulate that any party may file with the appropriate clerk a 
motion to va.cate an award within 20 days after the award is 
served upon him. This remedy is available only if the arbitrators 
abuse th.eir office in the conduct of the case 01' if the award is 
procured by unlawful means. (See section 28,13 (a) of the Rules 
of the Administrative Board.) 

B. Scope of Study 
The following studies were made in order to evaluate the four 

compulsory arbitration programs now in operation. The purpose 
of the evaluation was to consider wheth.er the programs are 
successful and to determine whether similar programs should be 
instituted in other counties. 

1. Analysis of time saved by arbitration (Section J): In order to 
determine whether arbitration promotes speedy di.spositions, we 
compared time between .filing a note of issue and the date of 
disposition in an arbitrated case to the filing of a note of issue 
and disposition date in court proceedings. 

2. Analyses of arbitration cases (Section 11) by: 
a. Total caseload and dispositions-Total cases added, dis­

posed, assigned and trIals de novo requested were exam­
med for the four counties in order to obtain an overall 
picture of the pro~p·am. . 

b. Transfers and stlpulations-Cases stipulated or trans­
ferred to arbitration in three cOUllties were unallzed to 
examine the type of cases added and the effect 0 trans­
fei's on the superior courts. 

c. Demands and awards--Demand and award figures were 
analyzed for the foul' counties in order to determine the 
monetary range of cases and acceptance of awards com­
pared to all demands. 

d. Nature of actions-Cases entering arbitration were di­
vided into nine categories by the nature of the causes of 
actions to determine the general case mix and county 
trends. 

3. Finality of decisions (Section lIlY: The percent&.~e of liti· 
gants who accept the arbitration de~isions may indica',te a well­
functioning program. To determine the percentage of arbitration 
decisions wliich are final, we measured the number of t,rials de 
novo requested in each county. 

4. Cost effectiueness (Section IV): Budgets for each jurisaiction 
before and after the institution of the program were collected in 
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order to determine whether the coml?ulsol'y arbitrntion program 
is cost, etfective. After adjusting for mflational'Y effects and sal~ 
ary increments, we compared civil court disposition costs per 
case with arbitration costs. Unfortunately, it was difficult to 
prepare a complete comparison, because many other factors 
whICh affected court costs could not be attributed to arbitration. 

5. Attitudes toward arbitration (Section V): A compulsory ar· 
bitration program cannot be successful without the cooperation 
of the local bar association and the Judiciary. In each county, we 
spoke with attorneys and jud&,es to determine their attitude 
toward arbitration and to soliCIt suggestions for improvement. 
To better understand and describe the actual operation of the 
pro~ram in each county, we also spoke with commissioners of 
arbItration, their secretaries and court personnel. 

I. Analysis of Time Saved by Arbitration 

The time elapsed between the filing date and disposition datl~ 
for arbitration was shorter in Bronx and Monroe Counties than 
in the other two counties. (See Table A.)* In Broome County, 
arbitration took an average of 7.9 months, and in Schenectady 
11.7 months. In Schenectady, this delay can be primarily attrib­
uted to e){cessive a~ournments. (See Section V(.O) for comments 
from attorneys and Judges.) In Binghamton, transfers of notes of 
issue from court to court and pre-trial conferences for cases 
outside Binghamton contributed to the delay. 

In the Bronx, de, ;;ite having the shortest time lapse between 
flUng and disposition date of all counties, no time was saved by 
arbitration if the program was compared to the Civil Court. This 
was because a high :Qercentage of non-arbitration (;ivil cases in 
the Bronx was settlea before trial. In 1977, there was a total of 
6,707 out of 8,454 cases (79%) settled, discontinued or dismissed 
before trial in the Bronx Civil Court. 

The average time it took to dispose of a case in Ul'bitration has 
decreased over the years. It should be noted that Schenectady 
had the largest decre~se in average disposition time from 11.35 
months (in 1973) to 5.2 months (in 1976). Broome and the Bronx 
followed with 7.2 and 3.8 months to 5.2 and 3.3 months, respec­
tively. 

In all counties, time was saved due to shorter hearings. Ac­
cordin&, to 1975 statistics and subjective estiml:it.os since the 
beginmng of the program, appl'oximately 90 pel'cent of the arbi­
tration hearings took 2 1/2 hours or less. Although it was dif­
ficult to obtain statistics on hearing time foJ.' comparable casas in 
civil court, the concensus was that a similar case could have 
lasted several days. Hence the savings in actual lIin court" time 
for att.orneys and litigants were substantial. 

*The tables refen'ed to in this appendix appear Ilt the end 01' the text. 
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II. Analyses of Arbitration Cases 

A. '!rotal Caseload and Dispositions 
Total caseload and disposition figures since the arbitration 

program began were examined for each of the four counties. 
Figm'es for cases assigned were broken down into the percentage 
assigned to single ar15itrators and percentage assigned to panels 
of tnree arbitrators. Figures for dispositions were categorized by 
settlements and trial awards. In Bronx and Monroe Counties, 
settlements were further categorized into settlements made be­
fore the commencement of an arbitration hearing and settle­
ments made during an arbitration hearing. Significant changes 
and trends in the statistics were noted. 

Statewide, 27,646 cases entered arbitration, and 27,020 dispo­
sitions were made. (See Table B-1.) Of these dispositions, 62.1 
percent were by arbitration award, and 41.4 percent were by 
settlement, 

According to statewide caseload and dispositions over time, 
the intake of cases has diminished. (See Figure A.) This trend 
can be related to a variety of factors, most notabl~ inflation and 
no-fault insurance. That IS, fewer cases now fall mto the $4,000 
or less range, and fewer personal injury cases are arbitrated. 

Bronx County had the highest total volume among the foul' 
counties in case load and in dispositions. Total cases taken in 
exceeded Monroe County's, 13,589 to 12,102, as well as total 
disposition, 13,389 to 12,026. 

Because arbitration in Bronx County is somewhat different 
procedurally due to the Compulsory Arbitration Appearance 
Part (CAAP) calendar, some preliminary statistics will clarify 
the caseload and disposition figures. In 1976, 2,875 cases, or 34 
percent of the total 1976 intake in the Bronx Civil Court, ap­
peared on the CAAP calendar. Of these cases, 1,212 (42.4%) 
were settled as a result of the CAAP calendar call and did not 
proceed to arbitration. Due to the CAAP calendar calls, there­
fore, little more than one-half of the potential $0-$4,000 arbi­
tration cases actually made it to trie (lrbH;ration program in 
Bronx County. 

Nevertheless, the caseload in the Bronx's arbitration program 
has been heavy. During the 6 1/2 years of arbitration in the 
Bronx, 13,589 cases have been taken in. and 13,389 cases have 
been disposed. (See Table B-2.) This translates to an average 
monthly intake of 184 cases and an average monthly disposition 
rate of 181. Yearly averages were 2,204 cases added, and 2,171 
cases disposed. 

The dIsposition breakdown for Bronx County revealed that 
44.6 percent of the disposed cases was by trial awards, and 46.4 
percent was by settlements. Of thee'e settlements, 47.3 percent 
was made prior to the hearing, while 52.7 percent occurred 
during the nearing. (See 'rable C.) Thi~re has been an interesting 
trend in the Bronx which has not appeared in Monroe. At the 
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Figure A 
Arbitration Cases as Percentage of Total Civil Cases 

Statewide by Reporting Period 

18.4 
12.0 11.5 

7/71-6/73 7/72-6/74 7/73-6/75* 1/74-12/75* 1/75-12/76 
Reporting Period 

*In 1975, the reporting period was changed to extend from January 
to December. Hence, n special six-month projection for the period 
July 1, 1974 through December 31-,1974 was used. 
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outset of the program j pre-hearing settlements outnumber2d set­
tlements during hearings nearly 1.6 to 1. In the last four years, 
however, there has been a complete reversal in this trend, and 
mid-hearing settlements have outnumbered pre-hearing settle­
ments 1.6 to 1. A simple explanation may be that arbitrators do 
not recover any fees for cases settled prior to hearings; therefore, 
they find it in their interest to have the parties appear and settle 
at the hearing. (See section 24.10 (a) of the Rules of the Ad­
ministrative Board.) 

The breakdown for arbitration }l(mrings indicated that 77 per­
cent of the cases was heard by a panel, and 23 percent was 
presided over by a single arbitrator. 

Broome and Schenectady had comparflble total caseloads of 
933 and 922, respectively. However, total dispositions in Broome 
exceeded that in Schenectady I 878 to 727. 

Arbitration has existed in Broome County for just over five 
years, during which time 933 cases have entered the s~stem, and 
878 cases have been disposed. '1'he average monthly mtake has 
been 14.6 cases, with a range of 3 to 36 cases. Monthly disposi­
tion rates have averaged 13.7 cases, with a high monthly total of 
22 cases and a low monthly total of 6 cases. Yearly avel'n~es 
have totalled 175 new cases and 166 dispositions with no sigmfi­
cant trends across time. 

Settlements prior to hearings have accounted for 44.2 percent 
of total disposition with the remaining 5.8 percent of tiie cases 
arbitrated. Of all arbitrated cases, 72.7 percent was heard by 
panels; the remaining was h~ard by single arbitrators. 

In the 48-month period extending from the beginning of the 
arbitration program in July 1973 to June 1977, Schenectady has 
taken 907 cases into arbitration and has disposed of 703 cases. 
The average monthly intake has been 19.3 cases, ranging from a 
high of 58 cases to a low of 7 cases. Average monthly disposition 
rate has been 15.0 cases, including a high monthly total of 39 
cases and a low of 2. 

There have been no appreciable changes in yearly intake and 
disposition figures from their averages of 230 cases added and 
100 dispositions. Settlements have accounted for 59.1 percent of 
total dispositions with the remaining 40.9 J.>ercent the result of 
arbitration awards. Schenectady had the lughest percentage of 
dispositions by settlement in the foul' counties. The proportion of 
settlements to awards has ranged from a high of 2.1 to a low' of 
1.2 to 1. 

Arbitration panels have heard 73.2 percent of the cases in 
Sch!'lnectady; the remaining 26.8 percent was heard by single 
arbitrators. 

In the seven years that arbitration has operated in Rochester, 
a total of 12,102 cases has come into the program, and 12,026 
dispositions have been made. The average monthly intake to­
ta112d 151 cases, and the monthly disposition rate amounted to 
150 cases. This equaled an average yearly intake rate of 1,814 
and a disposition rat~ of 1,803 cases. The caseload ill Monroe 
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County has diminished moderately from its high in the 1973·'/4 
period. 'rhis can be attributed to the nature of the Monroe 
County case mix along with the introduction of no-fault insur­
ance. Until 1975, Monroe derived about 25 percent of its cases 
from personal injury litigation as opposed to 2.6 percent in the 
Bronx, 4.1 pel'cent in Broome and 3.9 percent in Schenectady. 
Th9 introduction of no-fault insurance has resulted in fewer 
personal injury cases (10% of all Monroe cases in 1976) entering 
the arbitration system and has caused a reduction in t,he total 
number of cases. 

Monroe's breakdown of dispositions showed 34.6 percent set­
tlements and 60.9 percent trial awal'ds. 'rhis was the highest 
percentage of trial award dispositions in the four counties. In 
addition, settlement figures were broken down further to show 
that 80.8 percent of the settlements was made prior to the 
hearing, and 19.2 percent was made during the hearing but 
prior to an actual award. Of the 12,016 cases taken into arbitra­
tion to date, 80.2 percent has been assigned to arbitration 
panels, and 19.8 percent has been heard by a single arbitrator. 

B. Tmnsfers and Stipulations 
Cases originating in superior courts may enter the arbitration 

system by stipulation or transfer. If a judge thinks a case will 
resul!; in a judgment of $4,000 or less, he may transfer it to 
a.rbitration. In addition, a case may be transferred from a 
superior court. (See section 28.2 of the Rules of the Administra­
tive Board.) 

In 1975, a total of 585 cases were transferred 01' stipulated into 
arbitt\'l.tion across the foul' counties, representing 15.1 percent of 
all arbitration dispositions. There was a similar figure for 1976, 
when 562 cases, or 16.2 percent of statewide arbitration disposi­
tions, were transferred into the program. (See Table D.) These 
figures indicate that arbitration is widely accepted by the 
JUdiciary and the bar. 

In 1976, 26 percent of the cases added to Broome's arbitration 
calendar originated in County Court, and 17 percent came from 
Suprcme Court. These cases included judicial transfers and 
stipulations by both parties. The effect on Supreme Court was 
insignificant, amountinE;' to 2 percent of judICial dispositions. 
However, cases enterlllg arbitration from County Court 
amounted to 54 percent of the civil dispositions. Because County 
Court does not 11ear civil cases ill Broome, in effect, arbitration 
reduced the Supreme Court caseload by 4 percent. 

No cases were transferred from the Civil and Supreme Courts 
in the Bronx, and there Wb-fe few stipulations. 

In the past year, 13.7 percent of the Monroe County arbitra­
tion caselond came from transfers and stipulations from City 
Court and Supreme Court. Due to criminal case backlog, the 
County Oourt· discontinued its civil calendar in April, 1975. 
Hence, City Court accounted for 23.6 percent of the transfers 
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and stipulations, while Supreme Court contributed 76.4 percont. 
The total amounted to 2.3 percent of the judicial dispositions in 
Supreme Court, and 28.6 percent of the civil dispositIOns In City 
Court. 

In general, the effect of transfers on superior court~J ,al'ied 
across counties. As shown in Table E, the impact of arbitration 
programs on Supreme Courts in 1976 was relatively negligible 
for cases above $4.000. However, there was a sUbstantial impact 
in the respective County Courts. This was an imr0l'tnn'l; factor in 
freeing a judge's time for the increasing crimina caseload in the 
Ctmnty Courts. 

C. Demands and Awards 
The demand-award analysis examined a total of 13,067 dispo­

sitions drawn from th~ four counties extending from October, 
1970, the inception of the pl'ogram, to January, 1977. (See Table 
F.) 

Only 30.5 percent of the awards equalled the amounts de­
manded, and only 0.3 perceni exceeded the demand. The average 
figure ranged from a high of 34.5 percent in th~ period Octoher~ 
1970, to June 30, 1971, to a low of 27.2 percent in the pet'ioCi 
July 1, 1973, to June 30, 1974. On the one hand, statewide 
demands were fairly equally distributed, with 48.3 percent of the 
CE/ses demanding $1,000 or less, and 51.7 percent demanding 
$1,000 or greater. On the other hand, statewide awards were 
concentt'ated in the lower monetary ranges, with 80.0 percent of 
the awards equalling $1,000 or less, and only 20.0 percent 
amounting to $1,000 or more. The number of cases settled with 
no award to the plaintiff averaged just under one-third of the 
total cases disposed. (See Table G for analysis of dem{l.nd·award 
by' reporting period.) 

These figures, combined with the low overall incidence of 
trials de novo, reflect a high degree of acceptance by the litig­
ants. 

In the $0-$100 range, demand dropped from n peak of 2.8 
percent (July 1, 1971 to June 30, 1972) to a low of 1.1 percent 
(January 1, 1975 to December 30, 1975). In 1976, it rebounded to 
1.8 percent. 

In the $101--$500, $501-$1,000 and $1,001-$3,000 ranges, 
it has remained fairly constant. 

In the $3.000-$10,000 range, it has increased erratically but 
substantially. Lows of 4.8 percent and 5.8 percent (October, 1970 
to June 30, 1972) were followed by a two-year period av()raging 
14.2 percent, al1d a three-year period averaging 10.3 percent. 
More specifically, within the $7,001-$10,000 range, ilemand 
maintmned a steady share of about 2.1 percent for four years 
(October, 1970 to December 31, 1974) and then dropped to about 
1.4 percent (January 1, 1975 to December 30, 1976). In general, 
the trend in the $3,001-$10,000 range probably indicated both 
increased judicial awareness of arbitration as a vehicle for set· 
tlements and increased acceptance of arbitration's ability to 
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handle cases involving larger amounts of money. 
The pel'centage of cases demanding $10,000 and up has stead­

ily declined from a high of 8.0 percent (October 1970 to June 30, 
1971) to a low of 1,3 percent (January 1 to December 30, 1976). 
This was perhaps indicative of unwillingness to submit cases 
dem~mding damages gl'eater than $10,000 to al'bitl'ution. 

'l'he award figures have chan*ed little since the inception of 
the program'i Le., the uno award figure has relnuined steady at 
ap}tl'oximate Y one-third of the total caseload. The percentage of' 
awards in the $501-$1,000 runge was inordinately high (24.6%) 
in the initial period but has l'emained steady since that period at 
about 18 percent, Only the percentage of cases with awards in 
the $3,001-$10,000 range lias shown some increase over time, 
{i:om 0.8 percant during the initial reporting period to 1.7 PCl'­
cent during the final period. 

V lU'iation acrOss the counties can be found in the pel'centnge of 
cases in which the award equalled demand, and cases in which 
the award was in favor of the defendant, i.e., no monetary award 
was made. Such county percentages ure presented in Tuole H. 

D. Nature of Actions 
Cases en.tering the arbitration system can be divided into nine 

categories according to the nature of the litigatiotl. They are: 
Motol' Vehicle-personal h'ljut·y, propel'ty damage, bothj l'ail~ 
road; building cmd sidewalksi other negligence; other tort; con­
tract; 1ll1d othel' law. 

A representative sample of 12,889 cases, Oi' 47 percent of 
statewiCle total intake, has been divided by these categoi'ies in 
order to illustrate the general case mix as well as statewide and 
county trends. (See Tables 1& J.) Large percentages of the cases 
were clnssified as cOlltl'nct (39.9%) and property damage (2,1.7%). 
Personal injury cases have declined sufistantially relative to the 
other categories. This can be attributed to the introduction of 
no-fault insurance. Since 1972-73, there has been a steady rise 
in the proportion of contrnct cuses and an increase in the per­
centage of fl'Opel\ty damage cases. 

The tota case mix in Monroe County has been heavily weigh­
ted towards contract (38.0%) and personal injury cases (21.8%). 
However, with the introduction of no-fault insurance, personal 
injury cases have dropped to 9.9 pel'cent us comJ}al'ed with a 
high of 27.6 percent in 1972-73. Tfiis petcentnge dtop has been, 
compensated by increases in property damage cnses, 19.2 pel'~ 
cent of the 1976 total, and contract cases l 48.7 percent of the 
1976 total. 

The Bronx County case mix showed Iil very low proportion of 
personal injUl'y cases (2.1%) and a very higli percentage in the 
property damage categol'y (38.3%, neal'ly 14 percentage points 
higher than the statewide average). Contract eases amounted to 
41.3 percent of the overall total. 

Of the four counties, Bl'oome maintained the highest percent-
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ago of cuses in the contract category (5'i.5%). In the last 2 1/2 
y,eb.rs, the yearly percentnge of contro.ct cnses has risen frorn 
4.8.9 percent to 67.3 percent. Pl'0r.erty, damage cases amounted to 
14,8 p'el'cent of the. overall totn , With cases in the "other lawll 

and I other negligencell categories contributing 9.6 percent nl1d 
8.5 percent, respectively. 

Schenectady's case mix apPl'oximo.ted the stntewide cnae mix 
with p,roperty damage caseR (29.~h\) and contract cases (38.1%) 
contl'lbuting the bulk of the cllses. Personol injury cases {2.7%) 
amounted to a very smnll percentage of Sch()noctady's o"ol'nll 
cau(lload. 

III. Finality of Decisions 

Overall, the figures indicate widespread acceptance of the ar­
bitrators' decisions. As shown in Tnble 0, 91.2 percent of the 
dispositions in the arbitl'lltion program Wf\re finnl. This was 
especially impressive in light of the demand-awnt'd analysis, 
wnich sllowed no monetm'Y award in 31..9 percent of the cases, 
and awards equal to demands in only 30.5 percent. of the cases. 
(See Table F.) 

It should also be noted that a fairly small proportioIl of the 
appeals actually appeared on the court calendars and un eveIl 
smaller percentage resulted in reversals of the arbitration deci­
sion. 

Statistics on appeals wer", calculated as a percentage of nil 
arbitration dispositions, and then wore figured as a. percentage 
of actual award judgments. (See Table K.) The results are as 
follows: 

Demands for tl'ial de nouo in Monroe have amounted to 5.1 
percent of all dispositions and 9.4 percent of all trial awards. The 
percentage peaked in the period between July, 1973, nnd De­
cember, 19731 and has diminished modera.tely since then. The 
total percentage compared favorably with the tour county aver­
ages. It was important to make note of a recent study under­
taken by the Office of Arbitration in Rochester dated May lt 
1977. The study examined 777 demands for trials de novo ann 
found that only 30.9 percent of the demands actually appenred 
on the trial calendarl and only 10.4 pcrcent of them l'esulted in 
reversal of the origmal arbitration awards. It has been our 
experience that the results of this study were generally indica­
tive of pattcrns in other counties. 

Bronx 001:mty maintained the lowest ovel'all tria.l de novo rate 
of the four counties: 3.4 percent of aU dispositionn end 7.6po1''' 
cent of nIl trial awards. These figurM represented the lowest 
rates in both categories and compared cxtremely well with the 
~vel'all p~rcentnge across the ~OUl' counties. There hus ~een sO}'lle 
mCl'ease m the demand rates m the last 1 1/2 years WIth a hJgh 
reached in the latest six month period (Janual)' 1 to June 30, 
1977)t when dcmnud occurred in 6.6 percent of aU dispositions 
and 10.4 pel'cent of awards. 
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Demand for trials de MUO in Schenectady occurred in 6.7 
\!ercent of all dispositions and in 16.3 percent of the awards. The 
lIgures represented tho highest rutos of tho four countie.· in both 
categories. '1'he rate as to llwards was significantly above the 
four county average of 8.8 percent. 

Demand in Broome County hus occurred in 6 percent of tho 
total dispositions llnd 10.8 porcent of awards. This was slightly 
higher than the foul' county averages for dispositions, but 
sources in Binghamton City Court l'eported that vcry few de­
mands actually appeared on the trial calendar. In the last two 
years, about only 3 out of22 demands resulted in trials de n.ouo. 

IV. Cost Effectiveness 

Mensures of actual monetary savings accrued to the court 
system from arbitration may be misleading. Cost-effectiveness 
evaluations cnnnot account for the effect arbitration has had in 
relieving the court system of smaller civil cnses, thus allowing 
judges to concentrate on more complex civil cases, as well as 
partia}Jy availing some judges from civil wOl'k to sit in criminal 
llarts. However, a cost analysis can show that average cost per 
dis~osition for arbitration cuses in 1976 fell below that for cuses 
in the l'espective tl'ial courts. That is, while arbitration probably 
has not effected a drop in average cost pel' disposition in the 
Supreme and/ot' County Courts, it may have done so when exam­
ined over the entire court system, 

FUl'thermorc, arbitration. incurs no fixed overhead cost for the 
State. The largest ~ingle category of expense to compulsory arbi­
tration is the fee paid to arbitrators for their services rcndered, 
which varies with use. Thus it is both an economical and a 
flexible means of meeting the fewer litigation demands of some 
counties. 

Statewide, the $220 average cost POl' Supreme COU1't disposi. 
tion (see Table L) greatly exceeded the nperoximately $91 nver­
ago cost pel' arbitration disposition (see 'Iable M). Broome was 
tlie only county where average cost pel' arbitration disposition 
exceeded thnt pel' Supreme Court disposition; by about 35 per­
cent, 

V. Attitudes Toward Al'bitration 
A. Monroe County 

The compulsory arbitration program was established in Mon­
roe County in the fall of 1970. 

In Rochestel', cnses with claims of $4,000 and under arising 
outside the City of Rochester must first appear on the Supl'eme 
or County Court culendar; then, they are trunsfet'l'cd to City 
Court for arbitration. Cases filed in Supreme Court seeking 
drunng.rls in excess of $4,000 may be eligible for arbitration if the 
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court reduces the demnnd or if the parties stipulate to arbitra­
tion. In those cuses, the amount of damages actually awurded 
ml1~ exceed the $4,000 limit. 

When a cuse reaches the City Court u note of issue is filed, 
and a duplicate col?~ is sent to the arbitration commissioner's 
office. AU cases wluch go to arbitration come dh'ectly from City 
Court regardless of the court of originul jurisdiction. Jean Cum­
ming, Commissioner of Arbitrution, checks all notes of issue for 
accurucy and assigns them an arbitration progrum case number. 
A case card is then pl'epal'ed and filed under the name of the 
pluintiff. 'rhis file corresponds with the records kept in the City 
Court. 

After a cuse card is prepared, the case is ussigncd to a panel of 
arbitrators. Approxitnately 930 attorneys, 95% of the actively 
practicing Rochestot' Bur, serve us arbitrators, and ouch is called 
upon every 8 to 10 months dep'ending on the cnseloud. Panels 
that consist of n chairman and two members were ot'iqi nnlly 
chosen by n computer using limited data, e.g., number of yeurs 
the attorney practiced, date last served on a panel. So many 
a(ijustments hnd to be made that Ms. Cumming found the man­
ual system using chronologically filed index cards to be cheaper 
nnd more efficient. 1.'he chairmJln of' the panel chooses a hearmg 
date which is acceptable to the other punel members. Notice of 
this date is then sent to the parties, Failure to appear results ill 
a dafnult ,judgment. Pursuant to section 28.6 (b) of the Rules of 
the Administt'utive Board, notice must be given at least 15 doys 
prior to the heuring. In practice, however, 20 to 30 duys ure 
allowed to guarantee that all parties will be avuiluble. No lust 
minute changes nre permitted. 

Hearings are usually held in the t'hnil'person's office. If more 
space is required, a hent'ing room can be reserved in the Hull of 
,Justice. 

The number of cases ussigned to a panol is set by the Commis­
stoner uccol'ding to the pending caseload. Presently, five cases 
m"c assigned to euch pune!. 

After the heuring, the Commissionor sends a copy of the dispo­
sition to the City Court to be recorded, ard notice of this is sent 
to the parties. The judgment is not filed. fbl' 20 days in order to 
allow time to demand a trial de IlOvo. 

Jean Cumming and John Iteighel', the first Arbitration Com­
missioner in Rochester, spoke enthusiastically about the success 
of the program. Ms. Cumming estimates that nt'biGration hear­
ings average one and one hult hours as opposed to two days for a 
similnr case in court. They have heard very few criticisms of the 
program: and only two attorneys have stopped serving as arbi· 
trators smce its inception. 

i) Response ot: Atlol'ttt'j's 
Attorneys in Rochester thought that arbitration snves time for 

their clients and the courts, Arbitration hearings that last two 
hours would take as long as foul' days in court. Waiting time has 
been l:ut from an average of two yours to a period of weeks. Time 



349 

is suved becuuso there is no jury selection, und there is nOVel' a 
problem (If wuiting fol' a courtroom. The informality of the honr­
ing, especially the infol'mall'uies or evidence, also saves time. 

'1'he use of al'bitl'ution panels uvoids muny time cOl1suming 
tl'iul pl'occdures. Moreover! urbitl'atol's are preferred to jlU'ies! 
becuuse they often have hau mOl'e expet'ience with witMsses anu 
litigants ana, therefore, m'e moro adept at determining the facts. 
However, there hnve been coses that huve been tried whore ull 
three Inwyers on the punel were inexpet'ieneed in n pUl'tlcultw 
legal arM, On such occasions, it was sometimes necessary to 
reguest n trinl de novo. In gcnerul, requests tbr new tl'iuls tU'o 
rclntivcly infrequent, nccording to counsel fl'om both 'rl'nVeUC1"a 
and Allstute. Luwyc)'.!t reprcsenting insul'unce compunies will 
often uccept verdicts against them rot, small nmounts, because it 
would be mote costly to litigate rUt'thor, 

Whon nsked if the m'bitl'ution panel should be expnnded to 
include disputes up to $10,000, one luwyer felt thut this would 
not be n good ideu, because attorneys have more control in the 
Im'get' jury cases, 'rht'ee othel' attorneys, however, felt that it 
would be u good ideu to l'aise the monetury limit, despite thut 
this might result in more trials de novo. 

All of the attorneys intel'viewed felt that raising the limit on 
one-mun punols to $1,000 would be u good idea. One of the 
lawyers qualified this by stating that this should be by stipulu. 
tion only. Another behoved that single arbitrators should be 
cnrefuUy mo.tched to the types of co.saa hent'd to ensure thut 
cases £11'0 heard by lawyers who huve knowledge about the prob­
lem before them, 

'rho President or the Bllt' Association added that he felt the 
compulsory arbitration program should be extendt"<i to other 
mutters, such o.s support and custody cases in Family Court, m Judicial Response 

The Administrative Judge fbr Civil Affairs was very en­
thusiastic about the progrnm. He thought thut it contdbuted to 
the reduction in court backlog in criminalund civil matters, By 
drawing cases from the civil calendar, orbitrution allows judges 
to dispos~ of more crhninnl cases, 

The Judge thought that the monetary limits of the program 
should be extended, and that compulsory arbitration could be 
extended to support and custody proceedings in Fnmily Court. 

B. Bronx County 
Compulsory arbitration began in the Bronx in May, 1971. The 

program was modelled nftel' compUlsory arbitration m Rochester 
with two important exceptions. First, attorneys need not be 
membel's of the Bronx Bin' Association to aorve as arbitrators. 
Second, cnses are calendared for an initinl hearing before njudge 
in a compulsory arbitration assignment part (CAAP). The p'ur­
pose of tne CAAP conferences is to encouruge settlements before 
cuses enter the arbitration system. Two conferences ate held 
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each week: one for parties appearing in person, and one for tort. 
and commercial cases. Calendar call takes about one hour. 

The judge sitting in this part the day we visited thought that 
these conferences were important in saving time and money. 
One-third of all cases were settled in the conference sessions. 
The Commissioner of Arbitration in the Bronx, Michael Capelli, 
however, sugg~sted that pro se CAAP conferences be discon­
tinued. He noted that persons are often not informed that the;v 
first appear only for calendar call and then must take an adch­
tional day from wClrk for the actual arbitration. However, since 
more than half of the cases involving claims of $4,000 and under 
which are brought by pro se litigants are disposed of at ths 
CAAP conferences, it seems more advisable to require notice 
stating that there will be a pl'eliminary step involving only 
calendar call and not requiring' a full-day attenaance. 

Mr. Capelli also suggested -I-h.at no adjournments be permitted 
inpro se cases. 

i) Response of Attorneys 
Attorneys whv had contact with compulsory arbitration 

thought that it is a valuable program. The lawyer who chah-ed 
the Bronx Bar Association Committee last year believed that the 
program was efficient and freed lower court judges for Criminal 
and Supreme Court parts. He favored increasing the monetary 
limit t ' $10,000, despite that this would probaoly increase the 
incid~ 11 ~e of trials de novo and the numl:ier of personal injury 
cases. 

We were informed that most l?anels were composed primarily 
of plaintiff lawyei's. In his opimon, this di.d not bias msurance 
lawyers against compulsory arbitration, since the program saved 
them a substantial amount in defense costs. 

ii) Judicial and Nonjudicial Response 
The general response to arbitration in the Bronx was positive. 

One of the judges who sat for the CAAP conference maintained 
that it had an important effect on backlog. The Administrative 
.Judge of the Civil Court in the Bronx felt that the program 
operated successfully. Both the Comw: lsioner of Arbitration and 
a Civil Court clerk suggested that judges exert some control over 
the number of adjournments presently being granted at the 
Cf~P conferences. A clt:rk said that several le~al assistance 
organizations in New York oppose compl~lsory aI'bltration on the 
ground that the fee chmged for new trials discriminates against 
poor persons. 

Because the prograUl is not widely known, few large cases are 
stipulated for arbitration. 'fo remedy this, the Commissioner of 
Arbitration recommended that the rules be published in the 
New York Lew Journal. 

C. Broome County 
The compulsory arbitration program began in Binghamton in 

March, 1972. Cases beginning in Supreme Court for amounts of 

-----------.-.~~-
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$4,000 and under usually go to arbitration. Cases not stipulated, 
however are calendared, attorneys al'e notified, then the judge 
decides during calennar call or pre-tdal hearing if the case goes 
to arbitration. If the case goes to arbitration, the note of issue is 
sent to City Court for arbitration. Since the Commissionei' of 
Arbitration, Bud Luchman, has his office outside Binghamton, 
re comes to the City Court o.nly once a week to pick up notes of 
lssue. 

Cases can also go from County Court to Supreme Court, since 
no civil cases are presently being heard in COUllty Court in 
Bin~hamton. NotflrJ- of issue, when filed, Eire transferred auto­
matICally to Supreme Court, at which point the procedure de­
scribed above is initiated. 

i) Response of Attorneys 
One Binghamton attorney who has served ten times and has 

represented several clients in the program mentioned that the 
program saved time for litigants and. attorneys, because there is 
no jury selection, and waiting time is cut, He also reiterated the 
criticism that scheduling lawyers for hearings often presented a 
problem. On occasion, he had dealt with a panel which was 
unfamiliar with the kind of case unrl&r consideration. Both h~ 
and a second attorney agreed that the time between filing date 
and hearing date was too ahort t() allow attorneys to properly 
prepare his case. One lawyer felt that it would be a good idea to 
rais.e the monetary limit to $10,000, as well as to raise the limit 
on single arbitrator cases to $1,000. The Oommissioner of 
Arbitration agreed with him. However, another opposed both 
ideas, stating that raising the monetary limit would create too 
many trials ae novo, and raising the lImit of sinEfle arbitrator 
cases would give one individual too much declsion-making 
power, 

ii) Judicial Response 
The judges with whom we s~oke also felt that the program 

operated successfully. A City Court Judge stated that the 1>1'0· 
gram has helped reduce backlog in both the County and Suo 
preme Courts. He suggested that certain cases presently heard 
in Small Claims Court, such as motor vehiclE:) and I,>l'opel'ty 
damage cases that demand witnesses, could go to arbItration. 
Th.is judge would approve increasing the monetary limits of the 
program to $10,000 and of the arl5itrator panels to $11000. A 
County Court Judge mentioned that he had heard complaint$ 
about difficulties ili scheduling panels. A Supreme Court Justice 
in Binghamton stated that arbitration aided in reducing 
backlog. 

D. Schenectady County 
Arbitration in Schenectady County began in June, 1973. Pur­

suant to section 28.2(a) of the Rules of the 'Administrative 
Board, cases under $4,000 noticed for trial in County Court and 
Supreme Court go automatically to arbitration. In the City 
Court, however, only actions where a jury trial is demallded go 
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to arbitration. Because of the latter stipulation, arbitration in 
Schenectady is not truly compulsory. 

It has been estimated that approximately one-third of all cases 
under $4,000 were d.i.sposed in the City Court. Most cases that 
went to arbitration originated in the County or Supreme Court 
and did not have to be first transferred to City Court, as in 
Rochester. 

ThE! Commissioner of Arbitration in Schnectady, Mr. Cierva, 
noted that most civil cases under $4,000 were filed. with the 
County Court rather than City Court. He suggested that many 
cases that go to City Court did not go to arbitration, because the 
judge in the City Court was able to settle them, thus ellCOUl'ag­
ing lawyer!:' to use the courts as a source of speedy disposition. 

The major criticism of the pl'ogram in Scnenectady concerned 
the large number of adjournments. Mr. Ciervo believed that he 
had sofved this problem by calling for a default after one ad­
journment; however, lawyers we spoke with suggested that this 
was not yet the case, since adjournment policy was determined 
by individual panels. 

i) Response of Attorneys 
We arranged a meeting with four attorneys who served as 

arbitrators in Schenectady. They were enthusiastic about the 
program, because it not only saved time and money but also 
provided good experience for young lawyers serving as attorneys 
and arbitrators. 

The attorneys reiterated the problem of adjournments, stating 
the reason was that the arbitration program did not have the 
same recognition as the courts. They added that litigation 
lawyers created scheduling problems, and that providing sanc­
tions that could be used either by the Commissioner of Arbitra­
tion or by arbitrators might resolve the problem. 

Three of the four attorneys with w.hom we spoke favored rais­
ing the monetary limit to $10,000. One suggested that such a 
step would serve to raise the status of the arbitration program 
by giving it further legitimacy in the eyes of lawyers and the 
Judiciary. One la\vyer recommended that the limit be raised, but 
that parties be allowed to request a trial instead of an arbitra­
tion hearing. 

A fifth lawyer with whom "'Ie spoke repeated the criticism that 
we heard in Rochester; that is, his cases had been heard by 
panels that knew nothing about the issue at hand. He also 
mentioned that, as a defense lawyer, he did not want his case to 
be heard by a panel of plaintiff lawyers. In one such case, he had 
allowed a default judgment. 

ii) Judicial Response 
A Supreme Court Justice in the Fourth Judicial District 

characterized the arbitration program as "a phenomenal suc­
cess." He felt that the problem of adjournments could be solved if 
the Commissioner of Arbitration imposed re&l sanctions after 
one adjournment. He attributed the problem to the arbitrators 
rather than the attorneys. 
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VI. Recommendations 

Several lawyers in the four counties suggested that arbltra~ 
tion fees be raised, especially those paid to the chairperson. 
Other la.wyers characterized the pl'ogram as a l!labor of love" and 
did not object to the fees remaining minimal. We do not recom­
mend that fees be raisedhbecause serving as arbitrators saves 
attorneys time. This is w y such a large percentage of the bar 
association in each county serves on panels, and few have drop­
ped out of the arbitration pools. 

Most attorneys, judicial and non-judicial personnel, and com­
missioners of arbitration welcomed the l'aise in the rnonetary 
limit to $6,000.* They also felt that a $10,000 limit would be 
worthwhile. We suggest that an increase to $10,000 should be 
considered in two years. 

A. Monroe County 
The compulsory arbitration progl'am runs extremely smoothly 

in Rochester. One improvement would be to have the notes of 
issue from transferred cases go directly to arbitration from the 
court of origin. 

B, Bl'onx County 
The program in the Bronx would operate more smoothly if 

fewer adjournments were permitted by judges at the arbitration 
calendar call. The Commissioner of Arbitration has already 
made this suggestion to the Administrative Judge. The Commis­
sioner's recommendation that adjournments be eliminated for 
pro se cases would save time and money for those i11dlividuals 
who cannot afford an atto~·ney. 

C. Broome County 
Delay in the Binghamton arbitration pl'ogl'am can be reduced 

by sending cases for amounts under $4,000 automatically to 
arbitration, thus eliminating transfers after calendar calls when 
attorneys do not stipUlate at time of filing. Arbitration would 
also then become truly compulsory. 

D. Schenectady County 
The rules for Schenectady County are different than t~hose for 

other counties. Parties who do not demand a jury trial go to City 
Court rather than to arbitration. Therefot'e, the progl'am is not 
truly compulsory. There appears no reason why such a distinc­
tion should contmue. 

Schenectady's program i~ also unusual in that the Commis­
sioner of Arbitration and the secretary work out of two different 

*As of Decemr~lr 1977, the Administrative Board had not amended the Rules 
increasing the monetary limit to $6,000. 
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offices. Under this arrangement, the Commissioner does not 
have access to any of the records. It would b~ helpful if these two 
offices were consolidated. 

Lawyers, judges and the Commissioner of Arbitration all rec­
ognize adjournments as a serious problem. Several attorneys 
suggested that panel chairpersons be allowed to impose sanc­
tions to control this problem, while others suggest that iegisla­
tion be enacted, so that the Commissioner could impose such 
sanctions. 

VII. Conclusion 

From this study, we conclude that the arbitration program is 
operating successfully in all four counties. It has helped to re­
dUC(1 backlo€\,1 has met with approval from the Judiciary, local 
bar asso~.iatlons and litigants, and has saved the courts, attor­
neYEI and litigants a substantial amount of time. The percentage 
of trials de nouo has been minimal, and the programs have been 
weIll integrated into the court system. 

F\lrst, we recommend that the program be made permanent 
rather than extended every two years. Second, we recommend 
that it be extended to other counties based primarily on need. 
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Table A 
Average and Median Time from Filing to Disposition 

Per Case in Months 

}lrceo.dlng Monroe Co"n~y Bronx Coun~y Broome Counly Schenectady Counly 
Av.r.~e Median A~eraae MedIan Anrage Medlen Av~rag. MedlIn 

Clvll'l'rlnl 16.6 a.a5 2,57 2,0 12.0 6,1 t6,6 7,tl 
Arbitration 4.8 3.9 3.66 3.3 7.0 5.85 n.7 7.0 
Time Saved 11.8 11.35 -.99· -1.3· 4.1 0.25 4.9 o.a -0111 tho Bronx, cnao. ar. hold by Compuwory Arbltrntlon Appeaflnce Part for 30 day, bafore b.lng. lent to 

arbitration. 
NOTE:: DUo ~o procodural sy'tem IInlque ~o •• ch or tho (<:lUI eOllnlle.. II Will neemar), to draw Itall,t1tt 
from dlrtoroni .ource •. In an attempt to clOl~ly match tho .. mple CAlC' drawn tram the court or civil 
lurlldlcllon and thOio .oloctnd fr(lm _rbltratlon, the followlllg atOPI wele t_ken I 

•• MOllroe Coullty - Atbltr.lIon c .... were randomly nlocted from tho 1\173 cAlolo~d. 108 CAl~' were 
analyzed rl/prosonllng 5% (2.088) otthe 1973 c .. oload. Elapood tlmo wu meAlurod trom the dato tho nbte 
of I .. ue wa. mod to ~o dAle (If the arbitration aw.r~. 

A aampl« oC t 20 <l"prome Cou.t CAI.O Wlll.\ ullll,ed 1/\ Mo/\ro. Cou/\ty ror .omp".tI~6 pllrpo ... , Thes. 
ClLle. rcpr.-ented approxlmlll~ly on .. thlrd tho tolal n"~~or ot Supl'llmo Court e .. e, mod And dl.poled ot In 
1973. which lIad domandl ot $4.000 - $10.000. DIM+.llUon dah .. tor tbe aampl,) extended from March. 
1973 tQ April. 1975. Elap&(\d ttrM In th« courtlyalem WIt. me .. ured In llle .. mo rRanne! u for th ... mplo 
... e. In arbItration. 

h. Droll.!: CDunl)' -The arbllraUon .. mple Includ.d 238 ...... lao drawn tram 1976. Indl08 drawn 
from 1970. . 

'11/0 comparison grQUp w" dr~wn from cI~1I e ..... requ •• Ung $4.000 to $10.000 filed In Ih. Bronx Civil 
Courl. Tho 1976 .. mpl., In.luded 263 ...... Rnd lhe 1976 IDmplo In.luded 238 c ..... 

c. Broome County ,-Tho Mbllratlon lampl. In 81nghamton w .. 105 c ..... Th. "mpl. WlI drawn over 
tho enllrollmo .pan of tho program (1972-1977). 

'l'he cDmparlaDn group at c .... under $10.000 11113 &elo.t.d from Supreme Court cAlei requ.llln" uncler 
$10.000. Tho •• mple Included 100 c ••••• elected from Mt •• of wue filed betw.en S.~t.mber. to?( lnd 
Do •• mb.r.1976. 

d. Sch.netlod)' County -The sample of arbitration ca~CI wu 90. reprelentlnll moro than 10% I>t the 
iolal casoloAd from the beginnIng of tho pro({tllm 10 the lind ~'f 1976. 

PursUant to admInistrative guld.UnCl unIque 10 Schonectally Co~nty. caiel under f,4,OUO not requ •• tlnl/ 
~ lury t,I.1 ,emaln In CIty Collrl. Therelore. In order to closely malch clller. BlAmpl. of 65 case. WIl drawn 
Irom the 95 Casol which remained In the CIty Court In 1974. 'This ye.r w .. cho.en. b""aul. Ii provided .n 
adequale .amplt ot completed .ue •. 

---------------------- - - -- - -------- -
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Table B·l 
Percentages of Types of Assignments and Dispositions 

October 1970 to December 1977 

Assignments Dispositions 

County Panel Single Settlements I Awards 
, 

Other l 

Monroe SO.2 19.5 34.6 60.9 
Bronx 77.0 23.0 46.4 44.6 
Broome 72.7 27.3 44.2 55.S 
Schenectady 73.3 26.7 59.1 40.!l -- -
Statewide Average 7S.1 21.9 41.4 52.1 

I Includes cases where no award Was granted. 

County 
Monroe 

Cns or Unl) 
Bronx 

Co. ot Gt7I) 
Dwom. 

CM or 3/12) 

Table B·2 
Arbitration Summary 

by Participating Count.y 
October 1970 to December 1977 

Cn ... 
,\ddod Pnnel 
12,102 9.000 

13,680 9,794 

933 705 

SlnRlo 

2,927 

20S 

Dotor. 
Henrlng 
2,905 

2,791 

o 

Dispositions 
Settlementa 

During 
n.n,lng 

691 

3,101 

o 

o 

Unspeci· 
tied I Awn,d. 

661 7,320 

315 5,975 

388 400 

430 297 

549 

1,201 

o 

4.5 
9.0 

0 
0 

6.5 

de Novo 
Appeol. 

087 

0155 

63 

o 48 

I DUe to Incomplete records, • brenkdown on whether settlomenta Were mod. betor. or during the henrlng i. un­
,voll.bl •• 
') Jncludl!' COlt'S whero no itwnrd WRS granted. 



Reporting Cases 
Porlod Added 

Oct. 1970-
June 30, 1971 1,795 

July I, 1971 -
JUlie 30, 1972 5,925 

July 1, 1972-
June 30,1973 4,832 

July 1,1973-
JUlie 30, 1974 4,253 
July 1, 1974 -
Dec. 31, 1974 1,923 
JUII. 1. 1975-
D~c. 31, 1975 3,807 
JUII. 1,1976-
Dec.SI,1976 3,37~ 

Jnll, 1,1977-
JUliO 30, 1977 1,640 ----'I'otul 27,646 

Table C 
Arbitration Summary Statewide 

by Reporting Period 

Assignments Dispositions 

SlltUllO\ellts 

Bofore During UlIspccl· 
POllel Singlo Henrlng Hoorlllg fled I 

1,369 8 0 0 342 

4,254 1,169 1,337 703 554 

3,497 1,181:l 1,332 811 104 

3,404 902 888 653 145 

1,397 481 'HlO 311i 73 

Ji,949 1157 726 601 199 

2,532 871 607 ,186 180 

1,365 339 316 228 97 

20,767 5,812 5,696 3.798 1,694 -

'rrlul Appenls 
Awards Othor2 de Novo 

486 85 32 

2,172 992 125 

2,542 198 213 

2,309 172 239 

1,184 63 132 

2,211 1201 191 

2,114 78 198 

1,06·1 38 U3 
14,082 1,750 1.243 

1 Due to Incomplete re¢ords, n brenkdoWII all whether settlements wero made before or during the heurlnll Is UII­

available. 
2 Illcludes cases where 'ilO nwurd wns grnnted. 
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Table D 
Cases Stipulated or Transferred to 

Compulsory Arbitration 
1976 and 1975 

County' ~ 
Monroe 

County Court _2 

City Court 43 
Supreme Court 139 -Subtotal 182 

Broome 
County Court 41 
City Court 88 
Supreme COUl.'t 26 -Subtotal 155 

Schenectady 
County Court 98 
City Court 25 
Supreme Court 102 -SUbtotal 225 

6 
16 

176 

198 

45 
104 
37 

186 

61 
37 

103 
201 

Orand Total 562 585 

'The Bronx Arbitration Commissioner r;;;ted a negligible numbe;;C 
transfers. 

2 Civil calendar discontinued in April 1975. 
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Table E 
Cases Transftmed from Superior C6urts to Arbitration 

197(J 

- Cases Trnn'lCerrcd to Arbitration 
County _ FllIngsl Number Percent of Filings 

Momoe 
Supremo Court 6,666 139 2.1% 
County Court 29 43 148.3 
(Civil Term) 

Broome 
Supreme Court 1,398 26 1.9 
County Court 89 41 46.1 
(CIvil Term) 

Scitencctndy 
Supreme Court 1,898 102 5.4 
County Court 143 98 68.5 
(Civil Term) 

1 Figures from 1976 OCA Annuat Report 
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,Statewide Dcmmld-Awnrd Annlysis 

October uno to JaltuG/'Y 1977 
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This pa~e has been left blunl!: intentionally; the appendix 
continues on page 362. 
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'l'able G 
Statewide Demand·Award Analysis 

by Reporting Period 

A) Dl'mtllld tllll)(Ir~clltnl'~l~!!1 disposlliolls' .. --ltuJlorLing- --
_~_'~_lo_t1 ___ F=o_'~'~_l~OO-=~~$_lO_O_'~~$_r-_lo_O~$~G_O_0_~=S_1~10_O_0~$_1~10_OO~_""~ .. ~.~$~3,~OO~O~'~~$~~/t~00~0~~~$~7~10~0~o_<>~$~1~0,~00~0~~>~$1~O~IO~0~~+ 

10/70 
6/30/71 
7/1/71· 
6/30/72 
7/1/72-
6/30/73 

711/73-
6/3017,1 

7/1/7'\-
12/31/74 

1/75-
12/30/75 
1/76-
12/30/76 

2.4% 27.U·;;' 20.6% 3G.8% 

2.13 30.1 33.7 1.8 G." 
1.0 26.1 20.8 31.3 12.6 \.l.o 4.3 

1.1 20.0 20.1 38.6 10.7 2.0 <I.G 

1.4 22.4 21.0 40.0 11.1'i 2.r, 3.7 

22,1 24.0 38.8 11.0 2.1 

1.8 2<1.7 2<1.0 30.8 8.4 1.3 1.3 
-

~=ro=\tI=I=======1.=7~=.o======2~~~='~_M~==2=2=.2~%=_=======3=7=.3=%==========1=0.=7r.=o==~=====1=.o=r=o====~==3.=7=%= 
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D) CuseR where dcmuttd cCjunta nwtltd liS perccntnllc of tolnt dispositions: 

RCJJortill11 Pcrioci 

10/70-6/30/71 
7/1/71-G/30n'} 
711112-6/30/78 
7/1/13-6/30/74 
7/1/74-12/31/74 
1/76·1/76 
1/76·1/77 

Tolul 

C) Awurd:ts pt'rcl!lllnl(c or total dispositions: 

Reporting 
Period 0 O~· $100 $100 -$600 

10/70· 
6/30/71 27.3% 3.7% 2,1.9% 

7/1/71-
6/30/72 31.1 6.6 29.<'1 

7/1/72-
6/30/73 32.6 3.0 26.5 

711/73-
6/30/7.j 31.3 3,4 23.6 

7/1/74, 
12/30/74 33.6 3.6 26.7 

1/15·1/76 31.1 3.0 27.1 

1/76-1/77 29.G 3.8 28.1 

'rotat 31.3% 3.9% 26.7% . -

$600 - $1.000 

24.6% 

16.7 

17.6 

18.7 

16.4 

18.'1 

18.7 

18.1% 

Percent 

34.6% 
30.9 
2'7.6 
27.2 
28.1 
3Q.7 
33.2 

30.5% 

$1,000 - $3,000 

18.4% 

16.3 

18.3 

21.4 

19.4 

19.1 

18.0 

18.7% 

$3,000 - $10,000 $10,000+ 

0,8% 0% 

0.9 0 

1.1 0 

1.6 0 

1.3 0.1 

1.3 0 

1.7 0.1 
,-

1.3% 0% 



County 

Monroe 

Bronx 
Broome 
Schenectady 
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Table H 
Demand-Award Analysis 
by Participating County 

,Tan. 1,1975 to Dec. 81,1975 

Percentage of 'rotal Dispositions 

Demand Equalled Award No Award Granted 
31.5% 

38.6 

39.8 

32.5 

27.9% 

36.3 

21.3 

24.7 



10/70· 
0/301'11 

Action Fer· 
No. cent 

Motor Vehicle: 
PorsonallnJury 09 18.4 
Property Damage 84 22.4 
Both 33 8.8 
Railroad 0 0 
Buildings lind 
Siclewalk$ 7 1.9 
Other 
Negligcncc 19 6.1 
Other Tort 13 3.6 
Contract 140 37.3 
Othet Lllw 7 1.9 
Unspcciri<!d 3 0.8 
All CIIlegori<!$ 376 2.9 

I "'NC!"liglble 

I 

l_~ 

Table I 
Nature of Actions 

Statewide by Reporting Period 

7/1/71· 7/1/72- 7/1/73- 7/1/74. 
0/30/72 0/30/73 6/30/74 12/31/74 

Pllr· Per· Per· Fer· 
No. ccmt No. cent No. cllnt No. cent 

290 H.2 434 10.8 404 17.8 175 14.4 

638 20.3 048 26.1 471 20.8 276 22.8 

102 7.9 290 11.2 271 11.9 137 11.3 

2 0.1 5 0.2 2 0.1 0 0 

4~ 2.1 48 1.9 60 2.6 20 1.0 

62 2.6 86 3.3 96 4.2 45 3.7 

67 2.8 07 2.0 -19 2.2 30 3.6 

823 40.2 909 36.3 800 35.3 442 30.4 

79 3.9 88 3.4 116 6.1 80 7.1 

1 '" 6 0.2 0 0 2 0.2 

2,046 16.9 2,579 20.0 2,268 17.6 1,213 9,4 

, -

1/1/75· 1/1/70· Tolul 
12/31/76 12/31/70 Ft1rlods 

Per· Per· Per-
No. cent No. cent No. cent 

240 10.7 96 4.-1 1,708 13.3 

679 26.8 584 27.0 3,180 2-1.7 

101 7.2 00 2.8 1,114 8.0 

1 '" 2 0.1 12 0.1 

31 1.4 27 1.2 236 1.8 

108 4.8 97 4.6 502 3.9 

63 2.8 66 3.0 M4 2.7 

o.t9 42.3 1,082 50.0 G,145 39.9 

111 6.0 152 7.0 638 4.9 

0 0 0 0 11 0.1 

2,24:} 17.4 2,165 16.8 12,889 100.0 



MONltt}!I c'ollN'rV .. 
10/70· 
0/30m 

l'e,· 
AcUon No. cellt 

Molol 
Yullleh); 
l'ef$OIIOI 
11ljllry GO tll .• \ 

l'IOII.tty 
DlImn~c 8<1 22.01 
noth 33 8.8 

llaUrond 0 0 

IlluK'. ,,. 
81dcwllika 7 1!l 
Oth.r 
Ncgll"IlMC 10 6.1 

O\h~r 
'rort 13 3.5 
COlltrMt 140 37.3 
Other 
tAw 7 1.0 
Ulllpl'Ci' 
(lud 3 0.7 -A" 
C"tegotl~. 37G lUi 

Table J (Partial) 
Nature of Actions by Participating 
County and by Reporting Period 

-711171- 7/1/72- 7/1/73· 711/7<\· 1/1/76· 
G/30172 6/30/73 6/30/7·1 12/31174 12/31/76 

I'Cf' l'~r. I'cr· l'w rer· 
No c~nt No. cenl No. cellI No. celli No, eent -

268 2M 396 27.G 37(1 27.1; 161 25.6 213 19.3 

172 16.7 176 12.3 170 12.& 74 11.7 166 14.2 

150 13.0 203 18.·1 2011 17.1 lUI 18.2 121) it.4 
1 • ;) 0.2 \1 • 0 0 1 • 

III 1.7 21 1.G 3\1 i.n 15 2.4 22 2.1 

28 2.5 43 3.0 60 4.3 2(j ·1.1 51 4.0 

22 2.0 20 2.0 201 1.8 U 1.0 20 2.0 

41~ 37.8 483 33.7 4211 3Ul 222 35.1 4GB 42.5 

24 11.3 19 1.3 28 2.1 'I 1.1 36 3.3 

- 111176· 
12/31/76 

Per-
No. cent 

8& 1l.0 

166 19.2 

42 4.9 

0 0 

13 1.1i 

51 ItO 

32 3.7 

410 ·18.7 

G3 0.2 

0 0 0 0 0 0 ,1 0 0 0 0 0 

l,OOO 10.0 1,433 20.0 1,301i 19.0 63l! 9.2 1,102 10.1 8GO 12.G - -. 

Tolal 
P~rlodl 

Per· 
No. c~nl 

l,5G8 21.8 

997 11;.4 

970 13.3 

7 0.1 

136 2.0 

277 4.2 

101 2.G 
2,G73 38.0 

174 2.6 

3 0.1 

0,8GO 100.0 



nnONX COUN'rY 
7/1171· 7/1/72· 7/1/73· 711/74· 1/1175· 1/1176· 'rolnl 

6/30/72 6/30173 6/30/74 12/3117·\ 12131/71i 12/31176 !'eriods 

!'cr· !'cr· Per- Per· Per- Per· Per-
Aclion No. celll Ntl. cent No. cCht No. conI No. cont No. C~1I1 No. CCill 

Molar 
Vehicle: 

Personal 
Injury 22 2.3 32 3.1 18 2.2 0 1.0 22 2.3 11 1.0 It .. 2.1 
Properly 
Damagc 360 38.6 452 43.2 292 30.6 178 37.0 384 .10.0 379 34.0 2,0&1 :l8.3 
!loth 12 1.3 26 2.4 24 3.0 16 3.3 26 2.7 11 1.0 114 2.3 

Itnilrtlnd 1 Q.l 2 0.2 0 0 0 0 0 0 2 0.2 (; 0.08 

IlIdllS·& 
Sidowalks 23 2.4 2ti 2,,1 18 2.2 G 1.0 7 0.7 11 1.0 89 Ul 
Other 
Nc"ligencc 24 2.5 32 3.l 27 3.4 11 2.3 41 4.3 33 3.0 168 3.1 

Other 
Tml 3u 3.7 30 2.9 22 2.7 15 3.1 25 2.0 22 2.0 1·19 2.8 
Ctlnlracl 408 43.2 378 36.1 324 40.5 180 37.5 397 41.3 543 49.4 2,230 41.3 

Olher 
Law G5 G.8 65 6.2 76 !J.5 65 13.5 G9 6.1 87 7.0 407 8.2 

Unspccl. 
rled 1 0.1 (j O.G 0 0 2 0.·1 0 0 0 0 8 0.2 

All 
Cntcgoril's 947 17.8 1,046 19.6 801 11i.O ·181 0.0 001 18.0 1,099 20.6 0,335 100.0 -- --" ;~ --;: 



Table J (Concluded) 
Nature of Actions by Participating 
County and by Reporting Period 

BROOME 00UNTY --- 'I/1I'1~ 'I (1/'l3- 'I/1{'I4- 1/1{75· 
0/30/'13 6/30/74 12/31174 12/31/75 

Per· Per· Per· Per· 
Action No. CCllt No. cont No. cenl No. cent 

Molor 
-, 

Vehicle: i 
Personal 
Injury 6 6.0 10 9.8 2 4.3 2 1.9 
Properly 
Damage 20 20.0 '9 8.8 '9 19.1 13 12.6 
Bolh 2 2.0 6 5.9 0 0 1 1.0 

Railroad 0 0 0 0 0 0 0 0 
Uldlls. & 
Sidewalks 2 2.0 3 2.9 0 0 2 1.9 
Olher 
Negligence 10 10.0 10 9.8 3 6.4 9 8.8 
Other 
Tort 8 8.0 3 2.9 2 4.3 4 3.9 
Contract 48 <\S.O 50 4{l.0 23 ·IS.9 61 59.2 
Other 
Law 4 4.0 11 10.9 S 17.0 11 lQ.7 

All 
Ci.\tcgoties 100 21.6 102 22.1 47 10.2 103 22.3 

1/1/76· Total 
12/31/76 Perlods 

Per· Per· 
No. cent No. cent 

0 0 20 ,1.4 

16 13.6 66 H.8 
0 0 9 1.8 
0 0 0 0 

2 1.8 9 1.'1 

8 7.3 40 8.5 

I) 4.6 22 4.7 
74 67.3 256 54.5 

(l 6.4 40 9.6 

110 2:3.& l~tl2 100.0 .-



SCHENECTADY COUNTY -. . 
0/1/74· 1/1/76· 11 1/70. Totol 

12/31/74 12/31/75 12/$117& Periods 
1--

PQr· Per- Por· PQr-
Action No. cent No. cent No. Ilent No. cllnt -Motor 

Vehicle: 
Personal 
Injury 3 5.7 3 3.9 0 0 G 2.7 
Property 
Damnge 15 28.3 20 33.8 2& 20.0 00 29.2 

Both G 11.3 8 10.4 7 7.3 21 0.3 
nnilrood 0 0 0 0 0 0 0 0 
Bldgs. & 
Sidewl\lks 0 0 0 0 1 1.0 1 0.4 
Other 
Nl!gllgcncc 6 9.4 7 9.0 6 G.2 17 7.5 

Olher 
Tort 1 1.9 & 0.& 0 0.3 12 6.3 
Contract 17 32.1 23 29.9 46 -17.9 80 38.1 

Other 
Lttw 0 11.3 & O.G 0 G.3 17 7.5 

All 
Cutl!llorics 53 23 •• \ 77 34.1 96 ·12.5 226 100.0 -



-- . . 
Uronx 

All 
n~p(\rtlnll DllpOIII' 
rerlod UIII1I(%) 

0Il1. 11110. 
June 30,1071 ... 
July 1,1071 
June 30,1 ~'I:I 1.3 
July 1.1072. 
June 30,1073 3.G 
July 1,1073· 
June SO, t074 4.G 
July I, Itl?4 • 
DI'<1.:n,10'/oI 4,:\ 
Jall,I,101Go 
Pte. 31. 1975 11.6 
Jan. 1,1016-
o.c. 31, 1070 4.G 
JAn. 1, 1017· 
June 30, 1977 o.a 
Total 3.4 

'"' 

Sial. wide Awrlgt. 

All \:lIlPOlllUon;, 4.Il1'tr 
'!.'tltl Aw.~': 8.8'4 

Tab10l{ 

Trinl Do Novo Appeals as It Percentage 
of All Dispositions and of'l'rinl Awnrds 

by Reporting Period and Coun.ty 

Itt $ ........ . -'= .. ~----~ . - - '.-.- -
nl0011\1I M.ul!l>tI 

~ 

All All 
'trIal 0111'011. 'trl\\ PIII'OIII· 'tlll\ 

~~ lIol\l ('lit) Aw~('N,1 l!o'!l(~l AWlt~'J~) 

" . ... • • ~ t 3.G O.G 

4.G ... . ~ . , 3.0 G.O 

a,o OJ 12.0 4.8 8.4 

\I.G G,O tG.a 6.4 10.3 

lI,l) G.G 10.0 'l.8 lU 

\1.6 4.101 G.G 'I.n 1M 

'1.0 7.l 111.0 7.1 1M 

10.4 U 8.3 6.~ 10.3 

1.0 0.0 to.1i 11,'1 1M 

Scl;tllrc:tadY 

All 
011\10111· '!.'tlal 

11I)h.lI%) , Award'J!! 

... ~ . , .. 

. .. ~ • II • 

... .. ~ . 
1\,0 12.0 

0.8 2Ul 

"'.0 14.0 

6.1\ 15.1 

8,~ \1).1) 

G," to.a 
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Table L 

Supreme Court 
Average Cost Pel' Disposition 1 

1976 

Monroe County 
Bronx County 
Broomo County 
Schenectady County 
StatewIde 

$219 
270 
90 

108 
$220 

1 Supreme Court average cost per dIsposItion figures (except Bronx 
County) wer<t drawn from a May 26, 1976 OCA memorandum. This 
memorandum wns prefaced by the following paragraph: liThe 
average cost per dlsposltlotl can be Ii very misleadIng mensure. It Is 
highly dependent on the trial rate In each county and the tYP(lS of 
proceedIngs filed In a court. In addition, the data Iwallnbte nre very 
dlrtlcult to work with and require a serles of assumptions to compute 
an average cost pel' disposItion. This causes the data and the r(lSultant 
analysis to be subject to question." 



--
Coun~y Dispositions -Monroe 1,553 

llronx 1,936 

Broome 167 

Sc:hencctndy 20& 
Statewide 3,861 

ff~bl() M 
Compub;,~)t'Y .\rthr,lt'atbm V'lI:ogrnm 

Cost F~lf CM~ BMtS~1 Vpon 
1975·76 and 1976.'fYf Expenditures l 

.- . 
1976·76 --,----; --Expenditures Avertltie Cost Olspusltlons 

(4/1/75·3/31/76) Per DlsposlUon (1976) 

$lM,801 $ 80.36 1,300 
193,1)2G (}9.96 1,804 

22,478 13460 16& 
14,158 69.06 ' 203 

$364,963 $ 91.94 3,462 

1976·77 
Expenditures A v\lrngc Cost 

( 4/1176-3/31/77) Per Disposition 
$ 94,985 $ 73.G7 

181,946 100.86 

21,783 140.54 

10,887 63.63 
$309,601 $ 89.43 

"-I Expendlture$ b3$ed upon total through 11/30/76 plus proJection of November expenditures through 3/31177. Expendlturt\ dntn per 
Audit nnd Control reports. 
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Degitmlng 
Yenr/Month Pending 

1970 
Oct 0 
Nov 118 
Dec 119 

Totnl 
1971 
Jail 186 
l~eb 232 
Mar 278 
Apr 333 
May 357 
June 346 
July 325 
Aug 380 
Scpt 436 
Oct 392 
Nov 3SG 
Dec 365 

Total 

APPENnlXA 
Arbitration Summaries . 

Mom'oc, Bromc, Broome, and Schenectndy Counties 
ARBivrRATION SUMMARY - Monroe County (partial) 

Assignments Settlements 
Cosos DeCore During Trial 

Added Pnne! Single Hllnring Henring Awards Other -
136 129 0 10* 5 3 
80 80 0 28* 42 9 

139 119 0 22* 44 6 - - - - - -355 328 0 GO* 91 18 

122 99 0 2~$ 34 13 
154 106 0 38* 57 13 
161 167 0 40* 43 13 
153 162 1 55* 63 11 
147 147 0 58* 93 7 
138 131 1 ·16* 104 9. 
163 161 2 43· 54 11. 
159 141 15 43· 49 12 
94 94 0 45* 77 16 

116 111 6 52* 78 12 
132 130 2 .!ll!.* 70 11 
~ ~ 54 .!! JL 7G 9 - -- --601* 

1,818 1,673 86 36 I 8 797 136 

Ending 
Pending Appenls 

118 0 
119 4 
186 2 _ ... 

6 

232 6 
278 3 
333 3 
357 2 
346 2 
325 11 
380 7 
435 7 
392 1 
366 7 
365 2 
526 -!. 

52 



1972 jan 626 180 11,t 66 63 9 91 15 528 4 
Feb 628 187 150 87 62 17 99 7 630 6 
Mnr 580 245 188 57 46 9 180 7 684 12 
Apr 684 178 150 28 43 16 110 8 685 6 
May 685 239 179 60 67 19 lG2 14 572 8 
June 572 194 154 40 75 24 111 9 6,t7 U 
July 547 206 169 47 67 18 103 7 568 
Aug 568 229 198 81 45 28 181 5 598 
Sept 593 201 125 76 64 80 121 7 582 

10 
7 

14 
Oct 582 215 166 49 80 29 11<1 11 568 9 
Nov 663 167 120 47 59 26 131 11 608 17 
Dec 503 lli 1QQ. -M.. ..1i .1!L ill -1. 536 -! 

Total 2,456 3.,893 568 694 236 1,410 108 116 
~ 

1973 ~ 
Jun 686 294 280 64 86 14 140 80 669 11 
Feb 569 168 144 2<l 62 18 92 9 666 10 
Mar 566 226 161 66 76 27 126 8 1>62 12 
Apr 552 170 146 26 61 18 1M 5 654 
May 554 200 172 28 G4. 13 135 8 524 
Juno 524 173 124 49 .!6 16 160 4 472 

4 
12 

9 
July ,172 205 165 40 28 11 112 8 618 
Aug 518 199 161 38 66 10 111 6 G36 
Sept 636 185 164 21 64 13 76 8 670 
Oct 570 141 128 18 66 12 140 10 493 

12 
14 

6 
14 

Nov 493 150 122 28 46 7 123 4 404 11 
Dec 464 12..t ill. .11. J!Q. -l. JllL ..L 487 12 -

Totnl 2,246 1828 417 672 167 1,406 99 UL 
*Unspilclflild CMell. 



ARBITRATION SUMMARY - Monroe County (concludl1d) 
Assignments Settlements 

Beginl'lin, Cases Before During Trial Ending 
Year/Month Pending Added Panel Single Hearing Hearing Awards Other Pending Appeals 

1974 
Jiiil 437 183 131 52 71 8 103 11 427 15 
It'eb 427 166 133 33 48 8 81 8 448 13 
Mar 448 169 142 27 60 10 95 13 439 7 
Apr 439 195 leo 35 47 12 115 6 454 10 
May 454 157 136 21 42 12 124 11 422 10 
June 422 158 123 35 25 3 143 7 402 11 
July 402 100 78 22 54 5 100 4 3SS 12 
Aug 338 126 90 36 42 16 129 8 269 17 
Sept 269 105 83 22 29 3 74 5 263 11 
Oct 263 128 94 34 74 5 137 7 168 14 
Nov 168 149 125 24 46 3 105 7 156 16 
Dec 156 134 l:Q.i ..1Q. ...1!. ..lQ. _!.2l -lL 127 -.!l 

'1'0 tal 1.770 1,399 374 582 95 1.307 96 1<15 
1975 
~ 127 170 131 39 51 3 94 10 139 9 
Feb 139 111 90 21 37 10 74 0 124 9 
Mar 124 115 80 35 28 4 101 3 103 5 
Apr 103 147 109 38 20 7 105 8 110 10 
May 110 137 111 26 37 4 107 3 96 11 
June 96 104 73 31 40 8 93 2 57 10 
July 57 142 113 29 28 10 89 1 71 12 
Aug 71 103 75 28 19 6 72 4 73 10 
Sept 73 90 70 20 29 5 70 1 58 7 
Oct 58 133 105 28 46 5 87 1 52 15 
Nov 52 103 66 37 23 4 79 6 53 5 
Dec 53 ..ill.. ~ .1!. -M... ..1!.. ..1§... 2- 44 _6 

Total 1,470 1,106 336 382 77 1,047 47 109 

~,--------------------------------------



-------------------.. ,--, 

1976 
Jiiil" 44 118 55 63 25 8 76 2 51 10 
Feb 61 103 72 31 19 2 52 4 77 2 
Mar 77 112 83 29 46 7 92 1 43 11 
Apr 43 148 109 39 31 3 82 8 67 3 
May 67 98 76 22 32 4 71 :3 55 8 
June 55 97 78 19 31 6 73 0 42 10 
July 42 91 54 37 21 '1 65 0 40 7 
Aug 40 115 '76 39 22 5 76 0 52 15 
Sept 52 126 95 31 31 2 71 1 73 9 
Oct 73 113 90 23 33 6 71 3 73 5 
Nov 73 104 G4 40 23 10 58 3 83 4 
Dec 83 103 .1!L ~ 34 2- 77 0 - - 72 8 

Total 1,328 930 398 348 63 864 25 92 CI:J 
""l 

1977 ""l 

Jiin 72 111 90 21 28 6 50 a 94 6 
Feb 94 99 76 23 25 3 61 1 103 4 
Mar 103 131 83 48 53 6 66 4 105 8 
Apr 105 118 89 29 19 19 65 6 114 6 
May 114 103 66 37 31 5 78 4 99 7 
June $9 98 .ll. 26 ~ ....l...- .1!L. 0 76 41 

Total 660 476 184 191 46 399 20 72 
561* 

1970-77 0 12,102 9,633 2,358 2.905f 691 7,320 549 76 718 
*Unspecified cases 



- ARBITRATION SUMMARY - Bron" County (partlnl) 
Assignments Settlements 

Bllginninll Cnsos BeCote D\lXirtg Trial Ending 
Year/Month Pending Added Panel Single Henring Henrlng Awnrds Other Pending Appenls 

1971 
Mny 0 175 0 0 0* 0 0 175 0 
June 175 400 240 0 16* 1 1 557 0 
July 557 402 201 0 136* 30 8 786 0 
Aug 786 476 386 0 163* 43 6 1,049 1 
Sept 1,049 416 256 0 13t 49 48 4 1,233 1 
Oct 1,233 343 144 0 83 43 64 5 1,381 0 
Nov 1,381 86 238 0 86 51 42 10 1,278 2 
Dec 1,278 ...2illt ...wt 6S, 121 ..1!.. ..]L ...ll. 865*-* .2.. -

11'otnl 2,936 1,664 66 421 
315* 

214 816 45 6 
1972 
Jan 865 186 260 231 87 34 68 10 852 6 
Feb 852 152 139 73 118 95 129 8 654 4. 
Mar 654 244 91 186 68 83 160 15 572 7 
Apr 572 229 l't9 61 83 51 137 8 522 5 
Mny 522 283 165 95 82 57 123 B 535 10 
J .. M 535 206 131 67 87 64 126 12 452 11 
July 452 310 110 96 83 46 94 11 528 4. 
Aug 528 248 178 73 91 50 92 14 529 4 
Sept 529 213 171 84 90 57 98 13 484 4. 
Oct 484 237 137 54 72 54 100 S 487 8 
Nov 487 112 13n 53 49 27 80 4. 439 7 
Dec 439 169 ~ ..!!L ~ ~ ~ 6 I 410 6 ,..-

I -Totnl 2,589 1~764 1,108 946 682 1,29~ 117 76 



_._------------

1973 
Jan 410 119 139 63 62 51 74 5 337 9 
Feb 337 153 83 38 33 39 77 5 336 13 
Mar 336 120 117 44 29 58 74 7 288 11 
Apr 288 110 67 31 28 8.7 63 5 266 3 
May 265 144 62 24 26 54 71 8 250 5 
June 250 207 104 30 20 28 61 6 343 4 
July 343 109 221 38 35 25 57 10 325 10 
Aug 325 123 77 23 29 46 79 10 284 5 
Sept 284 82 65 22 15 31 54 9 257 7 
Oct 257 198 121 56 28 28 53 5 341 8 
Nov 341 206 134 40 34 38 64 3 408 2 
Dec 408 96 106 34 29 54 84 4 333 3 - - - - - - -Totnl 1.667 1.296 433 368 489 811 76 80 
1974 
Tan 333 178 129 44 23 50 61 5 372 9 
Feb 372 128 45 13 30 53 98 10 309 7 
Mar 309 155 140 34 16 36 61 4 347 8 
Apr 347 165 112 47 19 40 70 4 369 7 
May 369 219 184 48 18 60 66 5 440 9 
June 440 154 128 17 21 77 95 7 39·1 6 
July 394 133 131 37 34 57 87 3 346 14 
Aug 346 162 117 38 29 60 87 5 327 4 
Sopt 327 133 77 21 37 43 64 5 311 5 
Oot 311 232 166 57 22 26 67 0 428 8 
Nov 428 184 117 42 31 42 57 3 479 5 
Dec 479 142 95 -i!. 48 46 99 7 421 5 - - - -Totnl 1.975 1.441 459 328 590 911 58 87 

* UnspecIfied cnses 
**Includes 757 cases returned for disposition in civil court pursuant to administrative order. 



ARBITRATION SUMMARY - Bronx County (concluded) 

Assignments Settlements 
Beginning Cases Before DUring Triiil Ending 

Yetu'/Month Pondlng Added Panel Single Hearing Hearing Awr.rds othet Pending Appeals - 1975 
Jii'i1 421 202 116 32 29 66 105 6 417 3 
Feb 417 143 134 40 27 34 48 8 443 9 
Mar 443 151 100 17 39 30 52 3 470 4 
Apr 470 197 U6 13 24 54 89 5 495 5 
May 495 202 215 58 28 40 72 7 550 4 
Juno 550 180 170 34 34 65 99 5 527 8 
July 527 148 161 25 29 65 111 5 465 5 
Aug 465 116 107 19 45 45 101 5 385 5 
Sept 385 86 92 16 35 37 92 15 292 6 
Oot 292 255 153 ijO 17 33 67 6 42<1 5 
Nov 424 61 94 18 7 18 45 6 409 4 
Dec 4(JG 209 • ......!11. 33 30 37 ~ 6 435 7 - -Total 1,950 1,575 360 344 524 991 77 65 
1976 
Jii'i1 4315 92 96 40 16 13 94 5 399 8 
Feb 399 104 66 18 45 58 92 8 300 4 
Mar 300 104 118 23 25 44 88 4 243 7 
Apr 243 192 137 38 15 32 72 5 311 0 
May 311 153 114 43 19 37 76 2 330 7 
Juno 330 166 121 35 13 48 111 6 318 10 
July 318 166 118 44 30 38 101 2 313 13 
Aug 313 77 74 18 25 30 95 <1 236 5 
Sept 236 162 129 26 13 21 71 6 287 5 
Oct 287 223 165 40 27 42 96 4 341 5 
Nov 341 116 103 31 15 46 85 4 307 6 
Dec 307 108 -1! ..1! 16 14 88 3 294 5 -Total 1,&03 1,319 371 259 423 1,069 53 81 



1977 
Tail 294 167 155 24 21 30 76 1 333 8 
Feb 333 110 83 14 23 19 83 0 318 3 
Mar 318 111 116 18 29 43 123 11 223 17 
Apr 223 154 108 27 13 21 64 1 278 8 
May 278 146 131 23 11 37 106 5 265 16 
June 266 121 142 24 28 32 .126 0 200 8 - --

Total 809 735 130 125 182 678 18 60 
316* 

1971-77 0 13689 9,794 2,927 2,791 I 3,107 5975 444 200 456 
*Unspeclfied cases 



ARBITRATION SUMMARY - Broome County (plutlnl) -Assignments 
Beginning Cases 'rriol Ending Mandatory Stlpu-

Yeur/Month Pending Added Panel Single Settlements AWllrds Pending Appenlll Transfers lations 
1972 
"Miir 0 16 9 6 1 0 15 0 
Apr 15 31 19 7 5 :I. 40 0 
May 40 14 11 4 7 6 41 0 
June 41 27 19 7 7 11 50 0 
July 50 11 12 0 8 3 50 0 n.n. n.a. 
Aug 50 13 8 1 4 12 47 0 
Sept 47 36 22 9 5 9 69 0 
Oct 69 26 17 6 11i 7 78 1 
Nov 73 10 17 1 12 7 64 1 
Dec 64 ...1!.. ....!§. ....!. lQ.. -!L 64 0 - - -Total 200 149 42 N 62 2 153 47 
1973 
7ni1 64 29 29 24 3 9 82 0 
Feb 82 26 17 6 7 8 93 2 
Mnr 93 12 11 3 6 13 86 4 
Apr 86 14 13 6 11 9 80 2 
May 80 17 14 1 7 8 82 0 
June 82 16 22 3 10 9 79 2 u.a. nla, 
July 79 8 5 2 13 8 66 0 
Aug 66 10 Ii (3 6 G 64 2 
Sept 64 9 8 4 2 6 65 1 
Oct 66 16 12 3 4 10 66 1 
Nov 66 17 10 6 10 10 63 4 
Dec 63 -..!. ~ --!L -!. .......!. 60 ..l.. .- -

Total 177 149 61 82 100 19 120 67 



1974 I Tnil 60 22 1'1 6 '1 11 64 2 
Feb 64 10 10 4 ~ 4 64 0 
Mnr 64 4 6 4 3 11 6tl S 
Apr 54 11 7 0 I) 8 52 0 
May 52 16 {} 7 8 8 62 0 
JuhC 62 9 6 4 4 10 47 1 n.n. IIl.n. 
July 47 7 8 2 9 3 42 1 
Aug 42 11 7 3 4 6 43 1 
Sept 43 11 12 0 4 5 45 0 
Oct ·15 30 13 12 6 7 62 0 
Nov 62 12 10 0 1 12 61 1 
Dec 61 ~ -!l .JL ...1.. ..:L 53 --L - -

Total 146 108 44 61 92 10 0 0 
1975 
Jiiil 53 13 3 9 6 9 51 0 

I I Fob 51 lS 9 4 4 8 55 1 
Mar 55 15 6 3 6 9 55 0 
Apr 55 21 18 12 5 3 68 0 13,3 21 
May 68 22 18 6 2 8 80 3 I I 
June 80 16 9 3 3 8 85 0 n.n. n.a. 
July 85 17 21 6 S 9 90 0 
Aug 90 16 6 3 3 8 95 0 
Sopt 95 15 15 12 11 8 91 1 
Oct 91 21 11 11 9 16 87 0 
Nov 87 I;) 3 :3 <I 6 83 2 
Doc 83 .--.L -1L ..JL -.§... .J.!. 72 0 -- -

Total 186 128 72 61 106 7 133 21 



ARBITRATION SUMMAltY - Broome County (concluded) 
Assignments 

Beglllt\\ng Casos 'trial Ending Mnndntory SUpu-
Year/Month Pending Added Panel Single Settlements Awards Pending Appeals Transfets lntlons 

1976 
Jiiil 72 7 3 1 5 4. 70 0 I I 
Feb 70 13 12 (} 2 10 71 0 158 19 
Mnr 71 15 9 3 6 8 72 1 I I Apr '12 5 8 3 9 14 54 1 
Mny 54 18 8 7 2 4. 66 2 n.n. t n.n. 
June 66 17 12 7 8 4 71 0 I I July 71 16 9 9 1 11 75 1 
Allg 75 7 2 1 6 6 70 1 
Sept 70 25 21 6 1 8 813 3 24 1 
Oct 86 6 3 3 9 7 76 0 5 1 
Nov 76 17 9 3 12 11 70 0 14 3 
Dec 70 9 -lL -!.. ..!.. ...2.. 72 2 --!. 1 - - -Total 155 105 55 63 ~2 11 209 25 
1977 
Jiii\ 72 9 9 3 7 10 64 2 8 1 
Feb 64 12 16 0 3 3 70 0 12 () 
Mar 70 16 15 7 1'7 8 61 0 15 1 
Apr 61 8 6 0 2 5 62 0 8 0 
MI1Y 6'>. 12 9 4 6 10 58 1 11 l 
June uS 1.!. 12 0 6 9 55 1 n.n. n.ll. - - - - - - -Total G9 67 14 4.1 45 4 54 3 
1972-77 0 9lh~ 706 288 382 497 55 53 669 153 

-----------------.---~--



ARBITttATlON SUMMARY - SchcMdndy Coul'Ity (pattlal) -Assigntrtcnla 
Dllglnning ClUtes Trial Ending 

Venr/Month Pending Added PaMl Single Scmetl\(!nts Awnrds Pending Apponis 
,,~ -1973 

July 0 16 12 3 0 0 15 0 
Aug 15 20 3 2 1 1 33 0 
Sept 33 7 10 3 0 0 40 t) 
Oct 40 23 8 6 4 0 59 I) 
Nov 69 9 9 9 2 12 54 0 
Dec 54 -ll ..!!L 19 .JL ...1. 72 .! -Tolal 105 60 42 13 20 2 
1974 
Jan 72 58 24 10 8 3 119 1 
Feb 119 20 23 3 5 12 122 2 
Mor 122 35 23 13 13 3 141 0 
Apr 141 l.6 1 0 10 5 UI I 
May 141 11 27 3 10 15 133 2 
June 133 23 12 7 15 4 137 0 
July 137 '1.7 80 3 4 3 157 1 
Aug 157 9 4 5 12 4 150 1 
Sept 150 12 0 12 7 5 150 1 
Oct 150 46 36 10 S 6 182 3 
Nov 182 12 8 4 12 8 174 0 
I)(!C IN 15 9 6 ~ .ll. 176 2 - - - - -Totni 287 215 78 108 79 14 

-------~ ~- --~-----------



ARBl'l'RA'l'ION SUMMAltY - Schl!l\eetndy County (concluded) 
Assignments 

Beginning Cases Trlnl Ending 
Year/Month Pendtn" Added Panel SI~gJe Settlements Awards Pendll.!{ Appeals 

1975 
'J'iitl 1'76 16 12 3 6 4 182 0 
Feb 182 87 81 6 9 6 206 8 
Mar 206 16 9 6 6 1 214 1 
Apr 214 20 16 6 9 2 228 0 
May 223 8 

I 
8 6 9 7 215 1 

June 216 24 18 6 7 8 224 1 
July 224 21 12 9 85 4 206 1 
Aug 206 14 8 G 7 9 204 0 
Sept 204 18 15 3 10 5 207 0 
Oet 207 9 G 8 18 6 192 0 
Nu'l 192 12 6 6 9 B 187 0 
Dee 187 -1i 5 -! ..!!L 8 172 1 - - -Total 201 140 61 138 97 10 
1976 
Jan 172 30 24 0 9 6 187 0 
Feb 187 18 15 3 6 7 193 0 
Mar 193 26 26 1 11 3 206 2 
Apt 205 12 9 3 8 7 202 0 
Mny 202 27 21 6 5 <1 220 2 
JUIl(! 220 18 12 6 13 20 205 1 
July 206 10 8 2 20 7 188 2 
Aug 188 17 ;tl 6 11 4 190 1 
Sopt 190 21 !11 0 8 7 196 0 
Oct 196 20 14 6 7 11 198 3 
Nov 198 14 12 2 6 7 199 2 
Dec 199 -ll. -! 6 1·1 6 191 1 - - -Total 226 ).78 47 117 89 14 

.~!.-----------------------------------
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243 432 327 195 48 
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Flowchart of Arbitration Proceeding 
Monroe. County 
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APPENDIXC 

Voluntary Arbitration ill Buffalo 

The voluntary arbitration protp'am was established by the 
Erie County Trial Lawyers Association in March 1971. At that 
time, the criminal backlog in Buffalo City Court was so severe 
that no civil cases had been heard for sev~ral years. 

Few statistics are available for the program, so any analysis of 
its success must be based primarily on subjective interviews. We 
do have figures on the number of cases that have gone to arbi~ 
tration since the program's inception. 

Any case appearing on the civil calendar of the Buffalo City 
Court may be placed on the arbitration calendar if all parties so 
stipulate by filing submission agreements. Blank submission 
agreements are sent to the litigants by the court with the notices 
of pretrial conference, or are aistributed at the pretrial confer­
ence. Arbitration notices can be r~quested and submitted im­
mediately, but this is usually not done. It. takes approximately 
60 days, depending on ~ach judge's calendar, from the time that 
the note of issue is filed for the court to send out a pretrial 
notice. If only one party agrees to arbitration, a pretrial confer­
ence is held, where the judge may attempt to encourage arbitra­
tion. 

Once the submission forms are complete, they are sent to the 
calendar clerk of the city court, who assigns panels weekly to 
hear cases. Panels are chosen on a rotating basis unless there is 
a conflict of interest. A notice is sent to the chairman of the 
panel, who schedules the hearing. On an average, th~se are 
scheduled to take place about 60 days after the chairman re­
ceives the notice. There are no real controls on this time period, 
although cases can be reassigned to a new panel if the calendar 
clerk is notified of excessive delay. On occasion, these delays 
have reached a period of a full year. Most hearings take place in 
the office of the chairman. Arbitration costs the plaintiff and the 
defendant $60 each, payable to the bar association. (This fee is 
being raised to $100.) 

Once a decision is reached by the panel, the chairperson 
notifies the calendar clerk, who marks the City Court docket 
book "arbiters' decision." JUdgments can be entered, although 
this is rare. In such a case, the procedure is the same as the 
entry of a judicial judgment. 

Aithough arbitration is voluntary in Erie County, any insur­
ance company that. chooses to use arbitration must do so for all 
its cases. Two or three carriers hav\,: withdrawn from the pro­
gram recently. One of the attorneys who established the pro­
gram attributes this to dissatisfaction with verdicts. Insurance 
companies arc now demanding the right to pick and choose cases 
that will go to arbitration. 

Thirty-three 3-member panels chosen by the founder of the 
program and his co-chairman are in Buffalo. The panels are 
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composed of one attorney who specializes in plaintiff litigation, 
one who specializes in defendants' work, and one who does both. 
The most experienced of the throe serves as the chair. The 
panels are permanent, although they have been juggled two or 
three times since the inception of the progt'am. Arbitration deci­
sions are binding. 

According to the chief clerk, the general consensus of court 
personnel and attorneys seems to be that the profIram is success­
ful. Forty percent of all cases $6,000 and under, lIlcluding trans­
fers from the Supreme Court, go bJ arbitration. The chief clerk, 
the calendar clerk, and Judge Roberts, Judge for Civil Affairs, 
all agree that the program has been very helpful in reducing 
backlog, a.lthough they add that the adoption of an individual 
calendar system was also a:n important factor. Thev estimate 
that, at present, it takes a small civil case five months to move 
through the court, while a similar case would take approxi­
mately six months from fiUng date to disposition date with 
arbitration. 

The founder of voluntary arbitration, as well as a judge in 
Buffalo City Court, expressed an interest in the institution of a 
compulsory arbitration program in Buffalo. The founder of the 
program added that he would be interested in such a step only if 
the Trial Lawyers Association could retain control of the pro­
gram. 
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APPENDIXD 

Rules of the Administrative Board 
Governing Compulsory Arbitration 

[Since AprU 1,1978, these Rules have been entitled 
Standards and Administrative Policies 

of the Chief Judge,] 
a~lt.l?'I.'Ji!R 1: .rtfDt~tA.L CONI''l'lRlQNCH \,At':\mnl:)'l'ltA.'I'lVJ1 llOA1Hl\ § 28/1 

PART 28 
Rm.ES OOVEltNJNO (jO~rJ'UJ.SO!lY ARl1lTI~:rI{)N 

(statutory j).\IthorltYI N,'l, Con~'t., un, Vl, , 3lH L, 1962, ch, Ilall L, 1970, ch, lllOi} 

01'>1'. 
211.2 
:au 
2(\,1 

:m" 2M 
28,8 
28.7 
28,8 

VoOntUoDll 
SubmWdon ot """ •• to l\tbl~UolI 
ArbltnlUon oomrdlnalol1Dr 
SelooUon ot ;'>l\Dolo of arbltnltora 
<\JIBlgnment ot O4JIe. to pI\Do1 
aehodU11D1l ~t UfbltraUoD hoa!:1ngo 
Votnwto 
Con<!uct of Uearll'lI. 

Soo. 
28.9 Coala of ba.rlng: olontigrapl110 roeoro 
28,10 !;lompon.nUon ot .r~ltrn.to,", 
!!8.U Award 
28,12 '1'rl~1 d. novo 
2/1,13 MaUon to vaoal •• w.rd 
2/I,H annorAI .uporvlsory po" rr of rourl 
28,16 Applicability 

Dilltorlcr>lllilltAl 
PtU't (If 211.1.:IS,14) addod, 111.4 Oopt, H, 

i970 olf. S.pl. I, 1970. 

DccltIloDll 
1, .Judj(ICoot hold ••• 1'I.:II<alfi. whottln Ulh ntbllrllto," nwnrdoa tho .. ut~. 

u",~~~~J~.~ u~~~~~t~~~g~}l~~It~~~fll~u~" :::~~tl;"~~~~)':'~J,a~I~~r.JJ'~~u:r~~J:.~~:; 
ownor and drl •• r .ubr"ltt.~ t~ I1rbltrCLUon rt'3 Judicata ot 11 &1I!:ls.q"onl lltlln" IlroulIbt 
In Rocheater Cltl' Court ~lIr.uant 10 tho b) tbe tru~1t "wnl'r ng.lrt8t Ih. IIutnmobUa 
rulo, of lb. Mmlnl.lraU\,-) Board or tho o"nor.~rl •• r ROd/,el/e, (Joca Clolrt BO" 
JUdlolo.1 COnf .. ono. (22 NYClUt ;Part llS), lliltg a.rp, ", ,lll.", 68 Mlae lla 520 119'11), 

Sadlon ~8.1 Dl,flnlUODS, (n.) Tho words panol of arbltral~rs III thl~ PdT! 
lJball melln a group of three nttornoys clloScn to Rorve nB lu'bllrnlor~ by the nrbltrn' 
tim" cQmmtB8lQne~ puraunnt to soatlon 28,4, (II' a slnglo ntlorney Posslgncd by tho 
arhltratlon commIsSioner, should 010 parties sv sUpUlllte In wrltlng, or Rhould tho 
l't!CQ\'ory aought hO fOr nn nmount of ~GOO or leRs, 

(b) TIle term cho;lrmali s11all moiln the nttorney no designated by thn commla· 
iIIou~ pursuant to Motion 28,4, or tho single arbitrator assigned by tho arbitration 
cotnml.!l!Jloner. 

IIIStorical NotAl 

NO:,o~,nfMd~:"~o~~~~ ~uh~0.l~g' .~'~~ should··· or I ..... In (tI), 

28.2 Submla.lon Of casoa to arbltm1!ou, (n) All "oUon~ tor D. !lU1'l of JIlonoy 
only, ","<copt thonn comnlenced In. smnU clBlnut Jltltt, noUeed (01' trial or trangforred 
to City or Civil Court, wherein the recovery sought Is $4,000 or less, ClColUlllve of 
colda nnd Ir,teront, shnU be heard and decided by a plUlcl or arbitrators, In Scllenec· 
tady county, nil nctlons tor n sum ot monuy (lnly noticed tor trial In tho Supremo 
Court, Ctr noticed tor trloJ Irt or trnn/ltcrr~d to County Court, whoreln tho reCovery 
Bought IJJ '4,000 or less, exclusive ot eostd IUId Intel'Cst ohnll he hOl\rd tUld deelded 
bl' Do plUlcl uf lil'bltrlltora, In Ilddltlon, nU lIaUon~ tor n pum or mon~y only wher~ltI 
l'le l'tlCOV_ry Bought III ;1,000 or Itss, exoluslve of co~tn and Interest, lrnnsrerr~<l to 
th~ City Court of Schenectlldy and ull nllch ncUonn nollct,d ror trial In such court 
wher~ a juz;y trial III dcmrulllcd, allnll llo la,llrd nnd den\dl',j by /I panel or tlrblt.tatorn, 
U tho recovery sought III t<ir $~OO or 10SB, cxcluslvQ of costs and Inlareat, It 8h:111 bo 
heard by 0. single o.rbltrator wllo ahlll1 hnve bcon admitted to praoUco In Now Yorlt 
Stato till an IIttcrnoy Ilt IIIW tor at lcatlt 8\'0 y~ntII, 

(b) In addltl~n oth~r c.~es for n Rum ot monoy only tl'lUlSfelTOa to CI~>, or Civil 
.Court, Md tllO Schl)l1octudy Coulltl' C(lurt, nnll ll<\S~8 pending on tbo trIal cnt.ndar 
In the /lupremo COllrt In Scll~neclndl' COUlIt)', the Srh~n(lchl"y COI\nly Court. or 11\ 
City (\1' ')lvU Court mny bf. wbmltt~d to !I. panel ut urbltrntors hy stlJlula~IOn of 
th~ r,nrtlllll or th~.l1' cr-unsel, ~n \l. NUIO trhllBf~rted frotll nnnUI~1' court to 1\ t~\y 
(:ourt In the third or fQurth Judlcfl\l deplltlrr.ant. or Iho Cttunl;\' CoUl-t ot Schen.c· 
tady, tIlt, pallol nm» nwal'll lhll N'I Bum detnnllh'iJ even 1t It l\v,,~d~ tlln II1cm .. tnQ' 
jlltll'UCU~'~ 1)( lh~. Cit)' l">lllt ot r.nuuty r",'ul't 1'1 I'lcl'OMCIIICly CollUly, III II ensc 

l4.1 JTm (i·3Q078 
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tronsterred trom. another court to the ClvU Court thO pMe1 may award the tuU 
sum demanded even If It exceeds the monotary jurisdiction of the Civil Court. .A:ny 
stipulation may set forth agreed facts, derenlles wn.{vcd or similar tenna, and to that 
extent ahtlll replace the plondlngll. 

(0) All onacs subjoct to arbitration IlS above provided shall be placed all 0. Ust, 
sopo.ro.to from any other lIBt or cn.londar, known IlS the arbitration Ust, In the ord\l1' 
of filing or subtr.Jsslon. 

Blatorlcal Nato 
Soo •. lOaded, rued BOllt. 1", 1070 l rundB. 1072; Juno 22, :U17S olt. Juno 18, 1073. 

motH b'Io.y 17, 1071; Nov. 18, 1m; Fob. 2(1, Amended (0.)(1) o.nd (b). 

28.3 Arbitration conunlssloner. (a) An arbitration commiils\onor shan be 
designated In each county where compulsory arbitration Is estabUsMd pursuo.nt to 
thls Part. Such deatgnaUon sholl be made by tho justices of the approprlnte Appel­
late DlvIsion, or a nw.jority of them. 

'(b) Tho commJssloner sholl m(\,\nWn crJmplete and current records at all cal!eII 
subjeot to arbitration under thla Part and a current llst of attorneys ccMenting to 
act as arbitrators. He IIho.ll suporvJse the drawing at ruuncs tor onch pane!, the lUI­

slgnment at CIlSes to tho panels drawn, and the tUlng o.nd approval ot clalma tor 
oompensat!on by arbitrators. 

BlBtorlcal Nota 
Boo. o.daoil, moil Sopt. It mOl runols. 1072. New (a) substituted. 

1l10d: Mo.y 17, 1llTl: Fob. 1lO, 1072 oil. Mar. 1, 

28.4 Sclection of panels ot arbl~tor8. (0.) The memberll of each po.nel of 
nrbltrators aholl be nppolnted by the commiSSioner, from the list of attorneys at Io.w 
o.dntittcd to practice In the state of New York. ,An attorney appointed for the 
Supreme Court In Schenectady CQunty, the Schenectady County Court or a City 
Court must resIde or have un office in the county In which the court is located, and 
o.n attorney appointed for the Civil Court of the City of New York must reslda or 
have an office in ille county or be a m.ember of the County Bar AIIsoc1s.tl.on In the 
county to which this section Is applicable. No attorney mo.y be appointed vnIcss ho 
shnll ha,>,\) filed with the commissioner n consent so to act o.nd o.n oath or IIJllrmn­
tlon eqUitably and justly to try matterll coming before him. 

(b) Names of attorneys shall be drn.wn at random from"the list. The lIrst name 
drawn for each. threc-mo.n po.nel shalt be the chnirmo.n thereof. The chairman of 
each panel shall have been admitted to practice In New York state as an attornoy 
at law for at lea.st five years; the second and the third memberll sholl be selocted at 
ro.ndom Insofar as date of admission Is concerned. Not more tho.n one member of a 
partnel'shlp or firm shall be appointed to any po.nel. 

(0) No attorney who hl\8 served 1\8 o.n nrhltrator shall be eligible to servo ~gal.n 
until E'JI other nttornoys on the current list have had o.n opportunity to servo. 

Blstorlcal Note 
Scc. added, tUed Sopt. 1(' 1070: aUlds, Vlfa eff. Juno 1$, 11l'tl!. Amended (a.). 

11Iod: MaY 17, 1971; Nov. 18, 1071: Juno n, 
28.5 Assignment of CIIt'IIl8 to paneL (0.) The com.missloner s1ulJl tlIIBlgn tho 

first three clUles from ille list of pending cases to each panel, subject to the require­
ments at subdivision (b) at this sectlon. Unless otherwise ordered, no case shall be 
lUIs\gned until 20 dnys o.fter it was placed on the list of ca.ses. However, In the Civil 
Court of thfl City of Nl:.w York no clUle shall be a.sslgned by the arbitration com­
mlsslonl3\' until SO-ill clUIe shan first have nppeared on the calendar of B. judge of sald 
court for immedia.te dispOSition or forthw;lth assignment to arbitration. 

(b) :No <lllae shnU be heard by n panel on which there Is an arbitrator related by 
blood, mnrringe or protessional tics to a party to the cllSe, or o.n attorney of record 
or trial cOUlUlet 

148 JUl) 0·811-'lB 



394 

CHAPTER I JUDICIAL CONFElR1!lNCE (ADMINISTRATIVE BOARD) § 20.7 

(0) U Wly member of a panel Is dlsqunlliiod from hearing any of the cnsoa as· 
signed, tho commissioner shaU immediately return such case to ilie top of the list 
and asalgn the next avaUable case to the panel. 

(d) Not more thtU\ five days after receIpt ot notice of hearing as provided by 
section 28.6(b), either by application of one of the parties or on his own appUcntloD, 
Wl nrbltrator may dlsquo.lJfy himsolf tor cnuse. Should a patty objeot to an arbl· 
trator's rotuso.l to disqualify himself for caUlle, that party may apply to the arblt:rn­
tlon conunlmJlonel' for 0. ruling on the dlsquAllilcntlon. The detet'11lb:!.atlon of tho 
arbitration commissioner rumll be bInding on aU parties. U Wl arbitrator Is dlsquall· 
lled, the cane nhaU be returned to the top of tho list nnd assigned to the next panel 
unless the attorneys for aU parties stipulate that one of the quall1lcll arbltmtors may 
hear tho cl\Se. U the cnse is assigned to another po.rtcl, the panel with the dlsqUllJ.l1led 
member shall receive another cnse. 

(e) It a cnse Is Stlttled ot discontinued prior to the start. of the heo.rl.llg, tho chair­
man shDll Inuncdiately notify the commissioner, who shaU n.'lslgn the next av!illo.ble 
case to tho panel. 

Hlstorical Noto 
Soc. added, 1\lod sept. 14, 1070; LUnda. 1ft, 1071. Added ID.llt aontonca in (a). 

mild l May 1'i, 1071; Nav. 18, 1071 ott. Nov. 

2B.6 Scheduling of arbitration hoorings. (It) lIel~rlngs shnll bo held in a place 
provided by the court, by the commissioner, by the Ilhnirman of the pWlol, or, at tho 
request of the chairman, by a member of the vanel. Unless othen\liSe Ilgroed by 
the arbitrators, parties and counsel, such place shall PIl within the county or In the 
City of New York within the county, as the cns!1 may be. 

(b) Tha chalrntnn shall fix a hearing date J1!ld time, not les.s than 15 nc>r more 
than 30 days after the case Is assigned, and shnl! give written notice thereof to the 
members of the panel and the parties 01' their counsel at least 10 clays before the date 
sot. The commlsslonet' may, on good cause shown, !lxtend tor a l'oasonu.ble period the 
time during which the hoorlng shall be held. Such date and tlmo shall not be a 
Saturday, Sunday, legal holiday or during evcnltlg hours except by agreement of 
the arbitrators, parties and counsel. An Infomlat!on form (JC·S50) ahDll bo com­
pleted In every case submitted to arbitration and each such torm shall be 111ed with 
the administrative board of the JUdicial Conference. 

(0) U the chairman Is lmable to schedule a hearing within 30 days after the case 
Is Ilaslgncd, or within such further pOliod as tho Iloqunisslonor may fix, he shall 
notify the commissioner In writing of the reasons for Buell Inability. The I~ommls· 
sloner shDll mark the ellae "continued" and plqce it on the list or cases, and shDll 
Ilaslgn another case to the panel. 

(d) Any case which Is continued t\\lice, after asslgrunent to two pWlela, shaU be 
referred by the commissioner to the court for a hep.rlng on tlle cause of the Inability 
to hold an arbitration hearing. The court, llBAIl such pear~ll't JIlay order a dismissal 
or an Inquest before anot;her pWlel. 

Blstorlt.\! Note 
Soc. added. 1llod Sopt. 1'. 1970; LUnd. tilled new (0.)-(0). 

Oled May 17, 1071 ott. May 17, 1071. SubeU-

28.7 Defaults. (a) Where 0. party fBils to appear. befOre a pWlel of arbi­
trators before whom a caae has been duly lIollcduled for hearing, the arbitrators 
shDll nonetheleas proceed with tho hearIng and ahall make an award and decision 
Ila may bo just and proper under the facts Wld cb:clunstancos of tho cnse. The 
cllae may be restored to the arbitration caltmdnr only upon order of the coun upon 
gOOd co.uae shown. Such order of restoration IlhDll provide that the movlng party 
rolmburse the court clerk the fees pa.Jd the arbitrators. 

1~ ron f$-80-78 
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(b) Should nll parties tnll to appear before a panel before whom an nation has 
been duly soheduled for hearing, the arbitrators must file a report and award dl.s. 
missing the aetion, The case mny be restored to the arbitration calendar only upon 
order of the eourt upon good oause shown. Suoh order of restoration shnll provido 
that the pln.1ntl.fr reimburse the court olerk the lees paid the arbitrators. 

illstorloal Note 
Sao. addad, 1l1ad Sept. 14, 1970) renum, Juno 22, 1073 ert, Juno 18, 1073, Addod laot 

28,8, now added 1l1ed May 17, 1971)amd, filed two B~ntonoOD In (a). 

28.8 Conduct of hoarln,,"s. (a) The panel of arbitrators shall conduct the 
hearing with due regard to the law nnd established rules of evidenoe, wWch shall bo 
liberally construed to promote justice. In personal Injury onses, medical proof may 
bo established by the submission Into ovldence of medical reports of attending or 
exnm1n1ng physicians upon stipulation of all parties. 

(b) The arbitrators shall have the general powers of a court, htQludlng but not 
ll.m1ted to: 

(1) subpoenaing wibtesses to appear; 
(2) subpoenaing boolw, papers, documents and other items of evldenoe; 
(3) admlnlsterlng oaths or nmrmatlons: 
(4) determining the admisslblllty of evidence and t.he form In wWch it is to be 

otlercd; 
(II) decldlng questions of law and facts in the cases submltted to them. 

BlI!terleal Note 
Sao. added, filod Sopt, 14, 1970: ronum, 17, 1971 art. May 17, 1971. 

28.9, new added by ranum. 28.7. 1l1ad May 

28.9 Costs of hearing; stenographic record. (a) Witness fee~l shall be tho 
same as In the court, and the oosts shall be borne by the samo parties as in court. 

(b) Thil panel shall not be required to cause a stenographio record to be made, 
but If any party requests suoh reoord be kept. and dopoa!tfl ~85 or s11ch further sum 
as the panel may fix to seoure paYlllent therefor, the panel shall provide a reporter. 
Any surplus deposited shall be returned to the party depositing it. 'l'I1e cost of the 
reporter shall not be II. trucnble cost. 

BlstorlcnlNote 
Sec, added, flIud Sapt. 14, 1970: ranum. 17, 1971 crt. May 17, 1971. 

28.10 now added by ranum. 28.8, filed May 

28.10 Oomlleusai1on of ILrbltmtors. (a) Each arbitrator who signs the award 
or files a minority report In a case or group of cnses llcard together, or who is 
present to hear a case which is settled or dl.scontlnued after the start of the hearing, 
shall reoelve $35, Inoludlng expenses, except that the chalrmnn shall recelvo $45. 
Clntms for such compensation shan be made to the commissioner after entry ot the 
award, on forms presorlbed by the administrative board of the Judicial Conference. 
The commissioner shall forward aU claims approved by him to thc state Adminis­
trator. 

(b) Any arbitrator may apply to the cODllnissloner tor reimbursement of cxtro.. 
ordinary expenses necessarily Incurred by h\.n,1. Such application Ilhnll be nw.de as 
provided In subdivision (a). BlstorlealNo,\e 

Seo. added, flIod Sopt. 14, 1070: ranum, 17, 19'n. art, May 17, 1971. 
28.11, now added by ranum. 28.9, filed May 

28.11 Award. (a) The arbitrators shall rue Il. rllport and award, signed by 
the Single arbitrator or at least two of the members of a three-man panel, with the 
·commlssloner \vlthln 20 days niter the hearing, and mall or deliver copies thereof 
to the partIes or their counsol. Tho lI.watd of a three-mlln p,o.nel may be made by 
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two mtlJV:llem of that pnnel. Tho commissioner shall mnrk his files nccordlngly, 11le 
the orts;ml1l with tho appropriate court cleric nnd notify tho partleR of such filing. 

(b) Unless a tlumnnd Is made for trial do n01)o, or the Ilwnrd vnr,ated, the award 
shnV, be 1ln11l nnd judgmcont may be entered thereon, nml (,O!IW nnd disbUrsements 
may be taxed In nccordnnce with the Civil Practice Lnw and RuIIlS, the Uniform 
City ~rt Act or the New Yorlt City Civil Court Act, as the caso may be. 

IDstoricai Nota 
See. lidded, rued Sept. 14. 1070: renum. 17,1071: amd. nlo(I Juno 22,1973 orc. Juno 18, 

lIS.12, n." added by ronum. 2l!.10. lI\od MIlY 10'10'1. 

21.12 TrIBl de novo. (a) Demnnds may be made by ~IIY party tor trlnl do 
ncwo In Ule SUI,remo Court In Schenectady Ceunty, Scheneotady County Court, Clvll 
Court er CUy Court 68 the case may be With or without jury. Any party within 20 
dnys after the awlU'd Is :IlIed with the nppl'opriate tou. ~ chlrlt, mny tlIo with 'the 
court olerk nnd lIerve upon ull adverse pnrtles n demaud for trial de tlotIC. 

(b) '!'htl dtm'lnndnnt shall also, concurrently with tht' filing of the demand, relm­
bl11'lle the Ilppreprlnto coult cl41rk the fces paid tho arbitrators pursullnt to section 
28.10(a) ot this Pnrt, Such sum shall not be rl!covernblo by ,tho demnlldnnt upon 
trtl1l do tIOtIO or In nny other proceeding. 

(0) The arbltrntors shall not bo called ns wlt-nesses nor shnll the report or awnrd 
ot the Ilrbltrators be admitted In evidence Ilt the trilll do notJo. 

JlJlltorlcal Note 
Soo. addotl. ruod Sept. H, 1070: ranum. 17,1071: nmd, IIIcd Juno 22, 197a ctt. Juno 18, 

28.19, new added by ranum. 28.11, Illed Mil)' 1973. Am~ndcd (n 1 11IId (b). 
Dcdslollll 

1. l!llroot of IlAUurll to rooolvo notice of 
Illlna' 

Held thllt whoro r~!londont fal\o(\ to 
1110 a demand tor a t.'I'd do !lOIIO withIn 
tho 20 d"y perIod atter filing tho arbitration 
aWIlM with the court o;<lrlt IJ.Q requIred by 
Bootlon 2l!.12 (11) of tho .. Uloa of tho AdmIn­
latrnUvo Doard (22 NYORn 28.12) IllloCa. 

lIono tlmt nulthcr rCftpulldcnt nor hIs coun­
sr.I hlld reoelved noUco of 1I11ng of tho 
nwcrd could not CX(\USO Quch default. Tho 
rule requIres only thD.l n cOl'Y of thu D.ward 
bo Innll~d or dolh'ered to tho PIUtlC" or 
their counsel. OOrll'l1l11 \" Goneseu MonToa 
Racing ASSII., 72 Mlso 2d 567 (1072). 

28.13 Motion to vncate award. (a) Any party, within 20 dill/II nfter the 
award Is Dervcd upon him, may file with tho appropriate COUl't clcrk Il motion to 
vllcnto the nwnrd 011 only tho following grounds: 

(1) that the arbitrators abused their offico in the conduct ot UIC caso; or 
(2) toot tho award was procured by fraud, corrupUon or other unlawful 

mellllB. 
(b) Copies of tho motion papers Bliall bo served upon the commlsslonor and the 

members of the panel wlU1In two dnys after filing. 
(0) If tho moUon to vacato Is granted, the caso shall be returned to the top ot 

tho lJst ot cases for arbitration and submlttod to a new p!Ultll. 

lnstorlcal Note 
Soc. added, ruod Sopt. 14, 1070' ronum. 17, 1971: nmd. med Juno 22, 1973 cft. JUDO 

28.14, now addod by renum. 28.12, illed Mny 18, 1973. Amended (11). 

28.14 Genom pow~r of court. The Supremo Court In SehcnI!etndy County, the 
!'lllli(:ncctady County Court, thl! City Court, or the Civil Court ot the City of New 
'1.; lj1:'k, as the case may be, shnll hear nnd determine nil colliiteral moUons rolntlng 
":0 arbltrntlon proceedings. 

BllItotlcrJNoto 
Soc. added, ruod Sopt. 14. 1970; ronum. 17, 1911: amd. iliad Juno 22, 19'13 oft. June 

28.1lI. new added by ronum. 28.''', rued MAy 18. 1073. Now sea. 81lbotltuted. 
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28.15 AppUcabU1ty. ThIs Part shall be a~pUcablo only to tho Rochester CIty 
Court; liS to which they IIhnll talto ottent Septomber 1, 1970, IUId to tho Civil Court 
ot tho!! City of Now Yl;\rlt In untl tor tho County ot Bronx, as to which they shnll 
tnlce effect on May 171 1971, und to the City Court of Binghamton na to whloh t,hoy 
shall tnlce eJrcot on 'M1U'ch 1, 1972, nnd to tho Supremo Court In Schenectady County, 
the Scheneotady County Court nnd tho City Court ot Sohoncotndy na to which they 
shall t nlto Ofl'ect on June 18, 107S. 

D1Btorical Note 
S~C. added by ronum. 28,U, l1led May 17, 1072; Juno 22, 1973 ett. Juno 18, 1978. 

1071 off. May 17, 1071 t runde. l1lod I Fob. 29, 
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