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KANSAS CONSUMEH PHOTECTION ACT 

Hevlsor's Noter 
The Kansas COJllments following sections of tho 

Knnsns ConSUJller Protection Act wero prcpnred by 
Bn':kley Cltlrk, Assocltlt<l Denn and ProCessor of LllW 
at the UniversitY. of Kllnstls School of Lnw, who also 
served M conStiltnnt to tho committees considering 
the proposed Icglslntlon. 'I1lCSC commcntsl in tho 
Mturo of Hevlsor's Notes, havo beNI cditoo b\l the 
Office of Revisor of Statutes, primarily to renect cm
rent Knn.~ns statutory references. 

LtlW Hevlew nnd Bnr JounlRl He(erencesl 
Cited In nole concenling tho LMhltm Trndemark 

Aet, 14 W. L. J. 330 (1975). 
Act cited In nolo on impllcd wnrranty of habltabil

Uy, Knnnns Consumer Protection Act, 22 K. L. R. 006, 
OIm. 083 (1974). 

Act t·!ted In discussion of consumer protection in 
Tt'llth Judi/:inl District, WlIlhull P. Coatcs, Jr., 44 
J. n. A. K. 07 (1975). 

Act dlsCllSSt~ 1n nolo, "A New Kansas Approach 
to nn Old Fraud," consumer protection, Kansas con
SlIlller protection act, Polly IlIgdon Wilha!'Clt, 14 
w. L. J. 62[3, 624 (1975). 

DlsclIssed In artlclo with reference to uce H 2-
316, 2.719, 2·102 nnd 2-318, "Beefing Up Product 
Wan'tlllllt·s: A New Dlnwllslon hI Consumer Protec
tion," Barkley Clark, ~lIchncl J. Davis; 23 K. L. R. 
567, 594,595, 500,597, 599, 602, 00.1 ~1975). 

50·62:1. Knnsns consumer protection nct; 
purpose;' construction. This net shnll be con
st\'tlcd Iibel'nlly to pl'omote the following pol. 
icics: 

(ll) To simplify, clndfy nnd modernize the 
law governing consumcr tl'ltnsnctionsj 

(11) to pl'Otect consumers hom SUpplif>fS 
who commit deceptive and unconscionable 
prnctices; 

( c) to protect consumers from tlllbnrgailled 
fOI.' warrnnty disc\niml'rs; and 

(cl) to providc consumcrs with a three-day 
cancellntion pel'iod for door-ta-door snles. [L. 
1973, ch. 217, § 1; L. 1974, cit. 230, § 1; L. 
1976, eh. 236, § I: JuI)' 1.] 

KANSAS COMMENT, 1973 
'I1lis net, entitled the Knnsas Consumer Protection 

Act. replaces the 1908 Buyer Protection Act (former 
K. S. A. 50·601 to 50·616), which In broad terms had 
rendered unlawful MY deception or misrepresentation 
in connection w!Ut the snIe of merchMdlse. Under 
this net, prior KMsns law is both broadened and made 
rMre specific. Private remedies arc prnvided in ad
dition to public enforcement by tho nttorney general: 
under the Buyer Protection Act, no private remedies 
were avallnble. \VllCtens the old Buyer Protection 
Act covered only mcrc\uUldiso, this nct covers the snIe 
of services and renI estnto ns wolt. Flnnlly, new sub
stantive provisions nro added relating to dlsclnlmers 
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of warrnnty llncl clUlcellntlon of home solicltntion sales. 
Section 50·623 provides lnte~retntivo bruiddinos 

llnet describes the generlll scopo of the act. 

Lnw He"icw nnd Dill' Journni HcfcrcnccsI 
Discussed In note 011 Inndlord·tcnnnt Implied wnr

rllnty of habltllbillty, 22 K. L. R. 666, 682 (HY74). 
Cited III discussion of consumer protection ,In Tenth 

Jmllcitll District, WlIIlnm P. Contes, Jr., 44 J. n. A. K. 
07, 71 (l't)75). 

Subsection (c) discussed lit note, "A New KllI1StlS 
ApPl'Otlch to tin old Frnlld," on consumer protection, 
Polly HIgdon Wllhurdt, 14 W. L. J. 623, 637, 638 
(1971). 

This lind following sections lIlentiollc<lln comment, 
"u. C. C.-Lhnitntions on Persolllli Injur), Dnmnges 
for Brench of Wnmmty," 14 W. L. J. 714 (197'5). 

50.G2,&. Definitions. As used in this nct: 
( (l) "Agriculturnl purpose" mcnns a purpose 
r{'lat(>d to the production, harvest, exhibition,' 
marketing, trnnsportation, processing or manu
facture of agricultural products by a nntural 
person who cultivates, plants, propttgates or 
nurtures the agricultural products. "Agri. 
cultural products" includes agricultural, horti· 
cultural, viticuIturnl, nnd dairy products, live
stock, wildlife, poultry, bees, forest products, 
fish and shellfish, and any products thet'cof, 
including processed and manufactured prod
ucts, and any and all products raised or pro· 
duced on farms and nny processed or manu
factured products thereof. 

( b) "Cons:lmer" means an individual who 
seeks or acquires property or services for 
personal, family, household, business or agri
cultural purposes. 

( c) "Consumer transaction" means a sale, 
leasc, nssignment 01' other disposition for 
vnluc of property or services witliin this shtte 
( except insurance contracts and securities 
regulat~d under federal or state htw) to a con
sumer or n solicitation by a supplier with re
spect to any of these dispositions. 

(cl) "Final judgment" means a judgment, 
including any supporting opinion, that detm'· 
mines the rights of the parties and concerning 
which appellate remedies have been exhausted 
or the time for appeal has expired. 

(e) "Merchantable" metlnS, in addition to 
the qualities prescribed in K. S. A. 84-2-314, 
in conformity in nIl material respects with ap
plicable state and federal statutes and regu
lations establishing stnndards of qunlity and 
safety. 

(f) "Person" means an individual, corpora
tion, government, governmental subdivision or 
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ng('l1CY, hUlliness trust, esenh", trust, pl\rtncr. 
ship, associntion, cooperntive 01' nny other 
legl1.1 cl}tity. , 

( g) 'Prc)perty' includes fenl ('state, goods, 
l\1)d h1tnngibic ~ersonnl pl'Operty, 

(11) "Scrvic('s' includes! 
(i) WOl'k, 1ubol' and other personal sel'

vk'(>s; 
(2) privUeg('s with respect to tl'nIlSpOl'ta. 

tion, hotel, nnd restnurant accommodnticms, 
education, (mterl\\inm('nt, recreation, physical 
culture, hospital nccommodations, fUl1Cmls 
Imel ccm<'tery accommodntions; Mel 

(3) nny otlwl' act perfol'med for n con· 
sumer bv a sup~litlr, 

( i) "SUppliCl" meaus n n'UUlufncturer. dis. 
tributor, dealer, r;cller, lessor, assignor, or other 
pet'sOil who, in tht' ordi\\\U'y {'ourse of busil1<'ss, 
solidts, C'ngages in, or ('11£OI'COS consumer trans
nctions, whether or not hI.' or she deals directly 
with the COl1smllC'l'. fL. 1973. ell. 217, § 2; L. 
191-1, eh. 230, § 2; L. 1976. ch, 236, § 2; July 1.) 
Subs~tion (a): 

This definitloli. of "ngrlcullurol products" is derived 
from the Agricullural Mltrkcting Act of 1946, 7 
U. S. C. section 1626. Though the definition of "agri
culturnl products" is brood, UIC opcrative deBntHon J.~ 
"ngrlcultural pUrPose" and this is narrowed by the re
quirement thM the person dealing with the ngrlcullw~ll 
products be OliO who cultlvnhls, plnnts, propagntes{ 
or nUrlures the ngricultural prooll(:ts. Agriculturll 
lrnnSRcUons nro gencrully covered by this act, except 
with respect to homo solicitation sales. 
Subsection (b): 

This definition of "consumer" Is IntenUonnlly broad. 
It covers not only individuals who seck Or acquire 
goods, services or renl estatc for personnl, family 
01' household pmposes, but nlso sale proprietors such 
ns funners nnd buslncss l)COlllc. The tem) Is broader 
timn tho definition of "o\lycr" In the BUYer Protect, 
tlon Ad, 
Subsection (c): 

This nct COVers snles, tOMes, assignments ami nny 
other disposition for \'olue of tangible pers()nnl prop· 
erly. renl estate, services, and intnnglblo property. 
'rho ollly fi,.'qulrcnlellt is that the transaction Involvo 
\l "consumer," The ollly COlisumer transll.ctlons not 
covered by this act arc insurance contracts and se .. 
curlUes. Tho leglslnture Celt tllll.t securities frfiud 
Is adequntely dealt with In tllC Knnsas Dlue Sky Law 
(K.S.A. 17-1252 to 17 .. 1275). nnd thnt insurance 
fraud Is adequately covered by K. S. A. ·10·2402 to 
40·Ml1; dunl regulution In these two arcllS WIIS felt 
to bC,\ undesirablc. 
Subsection (0): 

'fhls net very broadly defllll.'S "goods" lIS n tonn 
of art to Include .. eol cstllte nnd IntMglble pc:-sonnl 
property. 
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Su bsection (f): 
1. The home sol!cltatl~n sale provisions of article 3 

single out for sl,cclal treatmcnt sales In which the 
tr(ltlSaction Is so Iclted face-to-faco lit a resldcnce of 
the buyer. An underlYing conslderlltlon Is tho belief 
thllt In II slgnl1lcant pronortlon of such snles the buyer 
Is Induced to sign II sales contrllct by high pr<''5sure 
techniques. The I\()t reco",tnlzes that many buyers 
in snch Cllses mllY be unwilling pllrties to the trans
IIction lind gives to them II limited right to cancel 
the slIle. The right of cancellation applies only to 
"home sollcltatlon snlcs." 

2. The definition of "homo sollclt,lt1on sale" differ
entiates between those types of transactions which 
have beon the subject of partlcultlr abuse and those 
which have not. Although high pressure snlesmlln
ship can be prllctlced anywhere, the underlying theory 
of Ulls act is that tho sma in the home Is particularly 
susceptible to such meUl()(ls. In order to fit the 
dcfinitlon. there must be personal solicitation at the 
residence of the buyer. Door·to-door sales made 
by bank credit card lire Included as "sales" oven 
tnough they mIght for some purposes be considered 
"loans" by the crcdIt card Issuer. In certnln cnses, 
renl estat~ and Insurnnco transactions may be included. 

3. Business and agricultural salC:iil are excluded, 
allhough such trnn.~actions arc covllred by other pro
visions of this net, at least where the debtor Is no~ 
an (lrgnnlzntion. Certain trnnsactions not within the 
poliey of section 18. such as a sale Initiated by U10 
buyer. are excluded from the definition of "homo 
solicitation snle" although they may Involve some 
negotiation at the buyer's home, TIle $25 minimum 
figure is Included to exempt smnll-tlcket trnnsac';iolls 
where the trouble of complying wos felt to outweigh 
the protection given to the consumer. 
Subsection ("): 

This definition. as well as the definition of "wnr
ranty" In subsection (m), Is Intended to eXpnnd tho 
warranty obligations of a seller of merchandise. TIley 
Incorporate In large part the definitions nnd concepts 
In the Unifonn Commercial Code (UCC). The defi
nition of "merchnntable" nOW includes complinnce 
with statutes designed to set standnrds for products 
sold or furnlshed to consumers. TIlls coulcl Include 
the safety provislon.<, for nutomobiles under the federnl 
law standards of grading for ment and food stuffs. 
useful life of products thnt are so dated, and the llke. 
On the other hand. It Is recognized that what Is 
"merchantable" may not Involve obligations in ex
cess of those appropriate to the goods i. e., an antique 
automobile is not rendered "unl11ercilnntable" shullly 
because its useful life is substantially shorter Ulan 
that .of a new car. In short. the definitions of "mer
chantable" and "warranty" are limited by section SO-
639 (d) of this met. 
Subsection (I): 

The tenn "organization" would include corpora
tions, trusts. estatesl partnerships. cooperatives and 
associations. The oefinition Is important in deter
mining which buyers arc protected by the net. 
Subsection (f): 

The term "person" Is ali-embracing to include both 
natural persons and organizations. 
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Su bsectioll (k): 
TIIO tonn • services" is broadly defirted to Include 

work, lnhor the grant/rtg of privileges. and othor 
nets which do llOt dlrcctly Involve the salo of goods, 
rool llState or Intangibles. 
Rub.~ectlon (l): 

In nddltlon to mnnufacturers, wholl);')lIlers, und 
dealers, debt collecUon ngencies nnd advertlsh1g 
ngencies fn11 within this definition. No direct con
tnct with the consumer Is i"t.'<}u.iroo. Section 50·635 
should be consulted In order to nscertaln tho con
duct by suppliers which Is exempt from the act. 

Revisor's 1'\ litO I 

Knnsns Comment, subsection (I) no longer nppll. 
cr-ble. Foo' home sollcltntlon sales, sec 50-640. 
Lllw Review lind Bllr JOUMlnl l\eferenC(lsl 

Mentioned In .ITho Now KnnsAs Consumer Legis
lntlon," BArkley Clnrk, 42 J. D. A. K. 147.190 (1973). 

Discussed In note on landlord-tenartt implied war
rnnty of habltnbillty; 22 K. L. R. 666, 682 (1974). 

Discllssed In note, "A New Kansas Approach to an 
Old Frnud," cOllSumer protection, Polly Higdon Wil~ 
Jllmlt, 14 W. L. J. 623 (1915). 

50.625. Waiver; agreement to forego 
ri~hts; settlement of claims. (a) Excl':pt us 
otherwise provided in this act, n consumer may 
not waive or llgree to forego rights or bene6ts 
under this nct. 

(b) A &'lim, wheth!.!r or not diSputed, by 
or agnit\st i\ consumel' may be settled for less 
value than the amount claimed. 

( c) A sctt1(>m('nt in which the consumer 
waives or agrees to forego rights or benefits 
unde!' this act is jl1valid if the. court finds the 
settJ.cm~ltt to have been unconscionable at the 
time ;it was made. The oompetence of the 
consume!'f ally deception or coercion. practiced 
upon the consumer, the nature and extent of 
the legal advice received by the OOllSltntet) 
and the valuc of the. considcrl'\tion nre l'elovrmt 
to the .isstlc of unconscionability. (L. 1973, eh. 
217, §3i Jan. 1, 197<1.] 

KANSAS COMMENT, l073 
Unlike the uee (K. S. A. 84-1-102 (3», which 

broadly pennlts variation by agreement, this act stt\rlS 
from the premise Ulnt 1\ consulller may rtot in gencml 
walvo or agree to forego rights or benefits under it. 
Compllrn K. S. A. 84.9·501 (3). Wttiver or other 
vurlntlon is spcc/llenlJy provided for in some sections, 
such lIS section 50·640 (a) (5) relating to llolllo 50-
lleltnUon trunsnctlons In nn emergency; In the ubscnco 
Qf sQeh It provision, however waiver or agJ:ccmcnt 
to (orego must 00 part of 0. settlement, lind settlements 
lU'C sulilcct to review ns provided in this section. 

50-626. Deceptive acts and pl.'tlctiees. 
( it) No supplier shall ~ngnge in any deceptive. 
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nct 01' pI'aotice In collllection with a consumer 
tl'flllSnetion. 

( b) Deceptive acts and practices inolude, 
but me not limited to, the foIlowing, each of 
which is hOl'eby deolared to be n violation of 
this net: 

(1) Hepl'csentntions mnde knowingly or 
with reason to know that: 

(A) Property or SC'l'ViCC5 have sponsorship, 
npproval, ncces,~olit"$, c:\u.\l'l\ctclistics, il1b'l'e
dic.'nts, lIses, benefits 01' quantities that they do 
not have; 

(n) the sllpller hilS l\ spol1sorship, approval 
status, nffiliation 0\' connection that he or she 
does not have; 

(C) pl'opel'ty is original 01' new, if such 
pl'Opert~1 hn~ been detel'iol'llted, altercd, l'('con
ditioned, repossessed or is second-hund 01' 
oth('l\'1ise lIsed to un extent that is mutel'il\l1y 
di£rer('nt from the representation; 

(D) property or sCI'vices nrc of p:\l'tlclllar 
standard qunlity, gruc1c, styl(' 01' modd. if ~11Cy 
urc of anothel' which differs matClinlly from 
the I't'lm.'sentntion; or 

( E) the consumer will receive a rebate, dis
count or other benefit ns nn indllcemr.>nt for 
enteting into u consum('r transnction in re
turn for giving the sllppll<'1' th(~ names of pro
spective consumel'S 01' otherwise helping the 
supplier to enter into other consumer h'ans
actions, if teceipt of benefit is contingl'l1t on 
nn event occurring after the cOllsumer en tel's 
into the tl'ans{\ction; 

(2) the intentional use, in any oral or 
wtibtcm representation, of exaggeration, in
nuendo or nmb.1guity as to n material fnet; 

(3) the intentional failure to state a ma
terial fact or the intentional concealment, sup
pression or omission of a matelial fact, whether 
or not any person has in fnct been mislead; 

( 4) (lisparnging the property, services or 
business of 'another by mnking, knowingly or 
with reason 'to know, fnlse or misleading rep
resentations of mntelinl facts; 

(5) offering properly or services without' 
intent to sell them; 

(6) o£rcting property or sel'Vices without 
intent to supply reasonable, expectable public 
demnnd, unless the offer discloses the Iimitn
Hon; 

(7) making fnlse or misleading representn
tions, knowingly 01' with reason to know, of 
fnet conceming the reason for, existence of or 
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nmotmts (If pl'ico l'~ducHonsj 01' tho pl'icc In 
compnrison to prices of compt'l'ttol'S 01' one's 
own price nt n p:\st 01' future Hme; 

(8) fnlsely slnl'iug, knowingly or with 
rcnson. to kMW, thnt tl (.'()llSUlnt~I' h'lUlSl1cticm 
involves \.'OllsunH'\' rights, remedies or ohllga. 
tlons: 

(9) fnlsl'1y sti\ting, knowingly or with 
re-ason to know, that services, replacements or 
repairs nre nccdt'tl; 

( 10) fnlsely stntillg, knOWingly or with 
reason to know, the 1'I:'1ISOl'lS for t>ITcl'lng or 
supplying l)rolX'l'ty or scrvicl'S nt snit' 01' dis. 
count prices. [L. 1973, chi 217, § 4; L. 1mB, 
chi 236, § 3; July l.} 

KANSAS COMMENT, 11)'13 
1. Subsection ((I) generally prohibits l\ny decep

tive praotice In II consumer tr(lIISllclion. It Is modeled 
nftt'r section 5 or tho l"cdeml Trnue Commission Act 
nnt! the old 1(l\t\l)\Ul 13u}'o1' Protection Act. 'the nets 
nnd prncHces listed in subsectton (11) nrc lrentro ns 
IJCr sc deceptlve. nnd nre merdy Illustrntlve of the 
IIcts tlnd ptoctlccs .,whlch vlolnt(/. tllo nct ns St·t forth 
In tllt~ broadly wowed subsection (1I). Tho old Bu}'~r 
llrotectil,ltl A~t contained U() list of )leY $C deceptive 
prncllc('$, but t(llle(l on gellerlll Inngungc. 

2. <;uusec:tiOl1 (b) (1 ) (A) forbidS such collduct 
tiS mlsrel)tl'Scntlng tllC uur\lblllly or corrmOlleflts of n 
product, or tho effielle)! of n servleo. 

Subsoction (b) (1) (n) would, Cor oxample, pre
clude n 5e1l0r from holding hlmsolf out IlS nn outllo
rlzed denier, or hl\ving recl'lvtod 1\ fnvornble mtlng 
(rum nn orgnl'llzllHon liko Underwriters' Lnborntories, 
when such Wns not tho cnSe. 

Subsection (b) ( 1 ) (C) forbids such conduct 
(IS misrepresenting that retur/lcu goods whIch wero 
used by the llrlgllll\l p'urehascr nrc unused. On th(l 
other lillnd, rcpOS5t'SSl.u ;loods which were I'\(lvcr used 
by the consumer ml~ht be renresentoo us nOw. 

Subsection (b) (1) (D) forbids such conduct ns 
misreprescntlng that Il sup.crsoocd style or model Is 
the latest stylo or model of It product, or thnt n pnr
t1culnr product. scrvlco, or Intnnglble i~ the equIvalent 
of nMlher product, service, or !ntt\nstblc~ mlsrel1rC~ 
senting that a two-ply tire Is the equlvnlcnt of n 
four-ply tiro would lie nn cXlUllplc. 

Subsection (b) (1) eE) forbids rcferrnl commls
sloll nrrangements In which n consumer Is to TCt.'t!lvo 
futuro commissions bast'{l upon events which occnr 
n£t<.!r tho time at which he enters Into It rdlltcd con
sumar tl'nn.~nctlon. The old Buyer Protection Act 
outhtwctl only those referral snles involvlllg (\ ellSh 
price In excess of $50; thero Is 1\0 dollnr minimum 
under this subsection. Sln<.'U this snbsection Includes 
cash referml $nlc.'l ItS well ns crt'<llt transnet/OllS, Its 
scopo Is somt'whnt brooder thnn tho parallel provision 
III the KnnstlS Conswncr Ct<.'<llt Code (h. S. A. 16il-
3-309). 

Subsection (b) (2) Is Intended to cover th06e 
cases where tho SUpplier goes beyond Innocent "puff· 
Ing" expected by the consumer. 

Subsection (b) (:}) lIlnKell it clear thnt the [\(:~ 
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covors I}()t ollly lunrmntlvo mISI'C1H1.\'icntnUoll, but 
omissIons Ot IIct lIS well. 

Suhsectlon (I») (,i) Is nhnt!d nt unfnlr lrndo ptnc
llces /lowlllg (!'O1ll competition mllollg slIppllcrs. 

Subsectiolls (b) (5) nnd (0) outlnw "bnlt nml 
switch Stllllllg," '11lls Is II PI'IICt!Ct:l by which II sup· 
pifer seeks to uHrue! custoll\e~) through tldvcrtfslng 
llnrgluns which ho dOl'S not Intend to sell 111 moro 
thnn tlomlnnl nmounts. III order to Induco I\C(luJsltlOll 
of ullndverllsed itcr'ls 01\ whlnh thero Is a greater 
IIltlrk·up. nCClulsltioll of the "bnn" Is dlscournged 
through vnrious nrtiflct'sl IncludIng dlspnrngcmcnt IIIld 
exhl'.ustioll of lUI undlsclOScd J11lnlsculo stock, A sup· 
plicr who Is wlllfllg to sell 1111 of tho ndvt!rtfst.'il itt!Il1S 
thnt ho hns In stock C(l1\ lIVOlll vloilltllt~g th!!~ !iUb~M
HOlt by disclosing thnt he hns emly ·'l\lI!lt·;:(t qUlmU. 
til'S" Ilvnllllble. However, In tho llbttZ!I~.It. llf s\J\:·h Il 
willlngrlt'ss l\IId disclosure. tho exhtt'~it~e flt 1\ vl(1\\\tioH 
should be dcten~lncd on tho bll,.~~~ l;lt slIt'h obl'(>cUYI') 
factors liS tho ft'prescn!ntfons mt\d~, "!ld. I!~ ~, IlW of 
reasonably expectnble l)ublfc dcm:hitl, the I",,~(lt!l\blc. 
ness of thl.' quantity of the ndVl'.rti~~,e, 3tt.;)ds. $('rvl~~;;'1 
or Intangibles [wnilablc. 

Subsection (b) (7) pnfalll'lS tho l"fe Th",ceptlV(l 
Pricing Guides wldcll pmserlbc £on~llr price com
parisons (fomlor price mu..~t bl' nctunl. bpnn Ode 
price at which I\tHOIe WM ofrcrc~ <Ill [I lcgular. bnsls 
for a rensonably substnnt:iru pC'J'iod oE tim" Itt the rOo' 
cent, regular course of bIL~ll\ess). computltol" l)rlce 
COIllI)ar!solls (ndvC'rtlscd higher prlce must be pr1cc 
a! which substantial sales nro being mnde by other 
st!lIC'rs In the Sllmc trnde nfen), and c:omparable value 
emnparisons (othl.'r merchandise must be of n'lsentlaUy 
slmllllr qUtllfty lllld obtainable In the nfen). How
t'ver, gencral pricing claims or descriptions. such us 
"good prices," arc not proscribed. 

Subsection (b) (8) proscribes stntements such ns 
ono nssertlng thnt an InsttlUment contrnct must be 
ptliti In full Irrcspt!Ct/vc of 11 defense. or thnt n sup
pifer can gamish exempt wnges, 

Subsection (b) (9) forbids such conduct ns mis
representing Hml a television plctufe tube must be 
replnced or thnt a roof nccOs repair. 

Subsection (b) (10) forbids conduct stich M rcp
fC'st'ntntlollS t1mt a sn\e Is fot "sensonnl clenrnn/'!.''' or 
to fncflftnle "I(olng out of business," when such Is !lot 
the cnso. 

Lnw Rovlew nnd Dnr ]ourllnl ReferenceSI 
Section discussed In "1110 New Knnsns Consumer 

!..cglslntion." Darkley Clnrk, ,12 J. D. A. K. 147. 152. 
189 (1973). 

Cited In dlsclISsion of consumer protection In Tenth 
Judicial District. WJ))lnm P. Contes, Jr •• ,14 J. D. A. K. 
07, 71 (1975). 

Subsections (a) and (b) cited in note. "A New 
Knnsns ApI)ronch to nn Old Fraud," consumer protec
tion. Polly Higdon Wllhnrdt, 14 W. L. J. 623 (1975). 

50.627. Unconscionnblc nets nncl prac
tices. (a) No supplier shall engage in nny 
unconscionnble act or prnctice in connection 
with n consumer 'transaction. An unconscion
able net or practice violates this net whether 
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it occurs before, utlling or nfter the trIms
nction, 

(b) The ulleOlls('\ollablllly of an net 01' 
pl'nclicc is t1 qucstion fot' the court. In cl(~
tCl'mitling whether nil nct 01' l)l'twticc is un
cOllscionnhlt,. the COlll't shall e(lllsl(\(~l' ell'cum
stt1tlces of which the 5Upp1l<.1\' knew or hnd 
leaSOIl to know. stich us, but not Hmllt·d to 
the following: 

(1) That said slIppll('1' look advantage of 
the ituthlHly of the (,()lISlIlllt!1' reasollably to 
Pl'Cltc:ct his or h('l' intcl'{'sts hcrtlllse of his Ol' 
her physical Infirmity, Igllorallct', l\Jltel'ncy. 
Inability to unc\e'l'shmd tIlt' langnnge of 1\11 
ngr(,(,[llent or slmilm' Cacto!'; . 

(2) that wht'l1 tlw consnmel' tt'l'IlSl\ct!on 
wns ('ntel'('(} into, tIl(' f>li('e gl'Ossly ('xcc('dNl 
tht' pl'lce nt \' hit'h simi a1' pmpt'l'ty or s(,l'vic.'(~S 
wcr(' readily obtllinubk in similar b'unsltctiolls 
by like COIlSUllH'l'S; 

(3) that Wht'll the' consumer transaction 
was t'nteretl Into, til(l COllSltJl)t'l' wns \1\111b\e to 
receive II mntel'ial helll.'flt ft'OlIl the slIbjl.'ct of 
the h'llllSllctiOlli 

( i1) that when the COil Slllll<' I' tmnsnctioll 
wns l'ntt.'r(l(l into, then' \WIS no 1'(,(lsOIulhle 
probability of paynwnt of thl' obligation in 
full by the COIlSlIlll<;'l'; 

(5) thnt the transaction 11(' or sht' induced 
the COIl!H1lllt'l' to (,Ilt"r into was ('xt't'ssiVl'ly 
ollesidt'u in favor of the suppll('1'; nlld 

(0) thnt he or sht' IMdt' ,I mIsleading slnte
ment of opinion 1m which the consumel' was 
likely to rely to his or her detriment. [L. 1973, 
ch, 217, § 5; L. 1976. ell, 236, § '1i Tuly 1.] 

KANSAS COMME!NT, 1973 
I, Section 50·027 forbids uncc)!'Isclonnblo adver

tising technlquest unconscionable contrapt tenns, and 
unconscionable (Icbt collection practlCl.'S, As under 
the vee (K. S, A. 84.2 .... 1(2), unconSclOniib!llty typo 
IC:llly Involves conduct by which a supplier seeks to 
Induce or to require n consumer to assume risks whIch 
materially excetxl the benefits to him of n relfitcd 
consumer transaction. It Involves over-reaching, not 
necessarily deception. 1110 old DUy'er Prott'Ctlon Act 
had no such provision, "Knowlcilge or reason to 
know" often wlll bl) established by a supplier's course 
of conduct, 

2. Subsection l b) (1) .lnc1ude:; such conduct as 
sclling an Engllsh.1angunge ency'clopcdllt set for per
sonal lISC to n Spanish-American bachelor laborer who 
docs not re'.ld English, or using lcgnl vcrblage In 11 
manncr whlcil cannot bo rendily. comprehended by 
It iow·ln(..'ome consumer who both reads and spenks 
English. 

SubsccHon (b) (2) Includes such conduct as n 
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homo solicitation sale of II set ,~E cookware to n house
wife tor $375 In an arell whero a set of comp~mlble 
quollty Is fl.'lIdlly avallablo to such 11 hOllsowife for 
$125 or ll'.~s. 

Subsl'ctloll (b) (3) Includes such conduct lIS the 
solo of two l'xpclIslvo vncuum c1e~tIlers to two poor 
l\lmllies whom the salesmlm knows, or has reoson 
to know, shore the somo nparlltll'nt nud th" some rug. 

Subsection (b) (<1) Includes such (.'onduct os tho 
snle of gMds, services, or Intangibles to n 10w,lncollle 
t'onsumt't whom the snlcslllan knows. or hn.~ rt'nson 
to know. docs nol hliVe sufficlt'nt InCOllle to make tho 
stipulated pnymenls. 

Subst'etlon (b) (5) Illeludcs such conduct as re
quiring a COllSumer to sign il one-sided adhl.'slon con
tract which Is londl.!d too hcnvUy In fnvor of tho sup
plier, eVt'1l though SOUlO or 1111 of the contrt\ct terms 
IIfC Jawtulln and of Iht'llIsclves. 

Subsection (1) (0) npplles to misleading subjec
tive exp.resslons of Oplllioll 011 whIch n supplier shoultl 
rl'lIsonabh' (Ixpect n CollsuJ1ler to rely to his detriment. 
r~or t'xlunp!t" 11 VIOltlt!OIl of tltls su1l5N!t/on would 
occur If II prosPN!tive.purehllser asked n supplier 
whnt the u$t'ful Ufl.! of n pnlnt fob was nnd Iho sup
plier. with reason to kllow thnt f('ptllntlng would 
bo Ilecessnry within two ye:l\'8. rcsponded, "Iumy. 
opinion tho paint will went like Iron." Overt rnehml 
mlsstalell1Nlts ('xprcsscd In foml of oI'hlioll nrc dealt 
with by 50·620'5 proscrlpUolI of dl'ceptlvl! COllsumt'!f 
sale.~ pr,lctlces. l'or ('xamplc, n vlolnt/oll of 50-020 
would occur IE n prospective) purchaser tlllkcd n SUll
pllrr what tho IIsefulllCc of n two-,year paint ,ob wus 
And the supplier respond~I, ifill Illy opinion repnlnting 
will not he llN!essnry Cor fivc yenrs," 
Ltlw nevlew IIl1d Dnr ]aurnnl Uc(erenccsl 

Section discussed In '''l1le New Knnsns (".onsumer 
tl'nl~hHlnn." Barklcy Clnrk. 42 ],' n. A. K. 147, 152, 
189 (1073). 

Cited In discussion of conSUmer prolt'ctloll III 'l'enth 
Judlclnl District, WIlUnm P. COlltes, Jr.) ,1<1 J.n. A. K, 
07. 71 (H>75). 

Subst>ctlons (a) nnd (b) mentioned In itA New 
KnnSM Apl1foach 10 nn Old i"rnud," consumer protec
tion, PollY" HIgdon Wllhnrdt, t.J W. L. J. 623, 027, 
628 (1975). 

50 .. 628. Duties of the attorney general. 
(n) Tht' altol'MY gt'l\t'rnl shall: 

( l) J:t~nfol'ct' this act throughout ~hc state; 
(2) COOP"l'tltc with state und lorai offirlu)s. 

officials of other states and officials of the I('o· 
(,I'a) J;(ov('nmlt'nt in thl' adminlstmtioll of cont
p.lrablo stntllt('s; 

(3) mail informatioll cOl1c('rning Bunt iudg
mOllls to pel'SOtl'i who rcqucst it, ('Or whic.-h tho 
ntt,()l'll(~y 1!('II('l'al may charge It rl'i\Sonab)c Icc 
to (,lWeI' tlw {'xp(,llse: 

(if) r('c('lve and I\rt on complaints; 
(5) mnlntaln l\ public nil' of: 
( A) Final judgnt{,llts r(,lldcrcd under this 

net that have bl't'n ('Hhcr rep~)rted cfficially 
or mndc nvnl1ahle for public dissemlnntion 
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under K. S. A. 50-030 (a) (:); and 
(U) COUS('tlt j\l(lgttH'nts~ and 
«j) rcpOl't nlll\\ltdly on 0\' hcfol'tl JttuMry 1 

to the govN'nOl' nnrl legls\nhu'l' on t1l(! opem .. 
Hons of his or her office nnd tm. the nets or 
PMcttCCS oceurring in this state thnt vlolntc 
this nct. 

(b) The ttHol'llcy gCll('l'nl's 1'C'port shull in
clnclc n >~t{\t<'ment of th(l investt~'(nlot'Y nnd 
<'uforccmE.'nt p1'o<:e(\\11'<"5 nnd pnlk\~s of the' 
auomey g<'IlC\'nl's Oml't~, of thl' numher of 
h\V('SUgl\tlOIl~ nnd cnfm'C(lmcmt p)'o('et'(l!llI~s 
institlltNl (mel of llll'lr disposltlun. nnd of tll(\ 
nthC'l' nctivIU('s or the .o£n(l(' lind of othl'l' pl'r· 
sons to carry ont the llurpos('s or this u(.·t. 
fL. 1073, eh. 217. § 6; JIm. 1, !O14.} 

KANSAS COMMltNT, 1073 
'rhls secl!o!\ t'mphnslzt's thnt the nUoml.'Y gCn('rnl'!I 

!nrormnt{onnl duUes I\r(l us hnllorlnl\t ns hi!! I.'I\Corce· 
IlIcmt dutfes. ThN<' were no t:oll\tlaral,\e 11!'t)vlslotls 
In the oltl Duyer llrol~tloll Act. 
Lnw Ih!\'icw 1\11<1 nnr Jouruut RcfcrcmCI!5t 

Powers of nttonlcY ~cllt'll'll Illcntrolled In di~cus. 
slO/1 or new (.'onsulller l~glslnHCltl L'\ KIIIlSM, Barkley 
Clark. 42 ]. n. A. K. 147, 189 (U>?:)). 

Cited III u!st'tlSSIOll of Ciln~UlllN' protN:Hml :)i ·r.~~th 
1u<1lclnl Dlstrl~~, WlIIhUl\ P. Coatc.f; Jr., ·H J. n. A K 
67, 103 (1975). 

GO.G29. Gcncrnl l'OWCI'S of the ~ltorl1c)' 
gcncrul. 'rhe nttorney general mny comlllct 
rt'Scnrch, hold public hN\I'il\~s, nu\ke Inquiries 
nnd publish studies fl~lt\ting to t'Ollsm111'r s\\1l's 
nets or l)rnctic('S. [L. 1973, eh. 217, § 7; Jnn. 
I, 1974.j 

KANSAS COMMENt, 1{)'13 
This scctlOll Uluslrales the COrtStUllct educntioll 

tccllnlquc$ whld1 mny be employed hy tlm nttomc), 
$tcnernl. 
LIIW lhwlc.\w IIlId nnr Jounllil ncfcrt\l\cc.\sl 

Pow<,1'$ of nttotnc), gerlt~rnl mcnUont'd In dbcll\~lo)\ 
of new COI\sUlllcr Icglslntlon {n KnnsMI nnrklcy Clark 
4~ J. u. A. K. 147, 189 (1973). 

4S0-G30. nulc.rUl\ldng requirements. (n) 
The {ttt011lCY gctlet'nl may: 

( l) Adopt us 'U rule 1\ description of the 
organization of his t)l' h('r office stnting tilt' 
gl'ncrnl course 1\1\(1 me-thod of opt>l'ntlon of the 
office nnd methods when·by the puhlic may 
obtain infonnntioll or maKe 5ubmissiN1S or 
rcqu<.'Sts; 

(2) ndopt rules of practice setting fotih the 
nnturc tnld rcquil'c.>mcnts of nil tOl'mnl find 
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informal pl'Oc<.>dur<.>s avnilnbll', induding n c1<.>
scription of the forms nnd inst\'uctions USN! 
by th<.> nttOrtW~' gl'nl'J'al 01' his or \lC'r OffiC('i and 

(3) make nvailablC' for puhli(' iIlSp(>('tiOIl al1 
rules, wl'ittell statements of policy, and intt'r
prctations formulated, adopted or used by the 
attorney genel'al in disclu1I'ging functiolls. 

(b) Buies and regulations adopted by the 
attorney general pursuant to this section shnll 
be gOVl'l'I1ed by the provisions of article 4 of 
chapter 77 of thl' Knnsas Statutes Annotated. 
[L. 1973, ch, 217, § 8; Jan, 1, 1974.] 

KANSAS COMMENT, 1073 

This section provides for procedural nile-making 
by the aHomc>, gCI1('rnl with respect to internal opern
tions of his office. Sueh regulations arc to Ix> gov
('ruNt by the gl'nt'I'ai statute dcallng with nllt's and 
rcgulations promulgatcd by the state agenc:/es, There 
were no comparable provisions in the old Buyer Pro
tl!dioll Act. Under this act, the attorney general has 
no su hstnntiv(> nile-making power, 

Law Hcvil)w nnd Bllr Journal Hcfcrcncesl 
Powers of attorney general mentioncd in discussion 

of new consumcr legislation in KlIllsns, Barkley Clark, 
42 J. D. A. K. 147, 189 (l973), 

MentiOllcd in note, "A New Kansas Approach to 
nn Old Fraud," (.'()IlSUIIll't protcction, Folly Higdon 
Willlardt, 14 W. L. J. 623, 634 (1975). 

5Cb .. 03I. Invcstigatory powcrs of the at
tomey generlli. (a) If, by the attorney gen~ 
(,1'1\1's own inquiIi('s 01' as a result of com
plaints, tIl(' attol1wy g('net'al hns reason to 
belicvt' that a P{'l'SOll has engaged in, is en, 
gaging in 01' is about to engage in lln act 01' 
practice that violates this act, the attorney 
geneml may administer oaths and affinnations, 
sui>po('nH witness('s or mattel' and collect evi
dence. 

(b) If matt('l' that tIl(' attorney gem'ral 
subpoenas is located outside this state, the 
person subpo('tl\wd may either make it avail
able' to til(' attorn('y genern) at a convenient 
location within the state Ol' pay the reasonable 
and llC'C(,SStU'Y exp(,l1ses for the attol'l1ey gen
eral or his or her repl'esentattve to examine 
the matter at the place wht'!'e it is located. 
1'h(' attorney general l11a>' designnte repre
sentatives, including officials of the state in 
which the malter is located, to inspect the 
matter on his or her behalf, and the attorney 
genel'al may respond to similar requests from 
officials of other states. 

( c) Service by the nttol11ey general of any 
notice requiring a Pt'l'SOIl to me a statement or 
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report, or of a suhpot'l1a upon any person! 
shall be made pel'sonally within this state, but 
if snch CnllllOt he obtained, substituted scrvice 
therefor may be made in the following man· 
ner: 

( 1) l'l'\'sonnl 5(,I'\'i('(' th(')'('of Without this 
stnte; or 

(2) till' mailing tlll'l'C'of hy t~('l'tifi('t1 mnil to 
tlw last known p1a('(' of husitlC:'5s. \'csidence or 
abode within or without tl1is state of such 
person for whom the same is intcnded; or 

(3) in the manner provided in the code of 
civil pl'ocedurc ns if a petition had been filed; 
or 

( 4) such service as the district comt may 
dil'ect in lieu of pcrsonal scrvicc within this 
stnte. 

(d) The nttorney general mny request thnt 
an individunl who refuses to comply with a 
subpoena, on the ground that testimony or 
matter may incriminnte the individual! be 
ordered by the court to pr(Jvide the testimony 
01' matter. Except in a prosecution for perjury, 
an individual who complies with a court ordel' 
to prOVide t<.'stimony or mutter aftcr asserting 
a privilege aguinst sdf·incrimilmtion to which 
the individual is entitled by law, may not be 
stlbjected to a criminal proceeding or to a 
civil penalty to the trnnsactiOI1 concerning 
which the individual is required to tl.'stify 01' 
produce relevant matter, This suhsection does 
not apply to civil sanctions imposed ttltcler 
K.~.A.50·634(a) (2). 

( e) If any person willfully fails or refuses 
to file nny stntelllt'nt or report reqnited hy 
this act, or obey any subpoena issued by the 
attol'rley genel'nl, the attorney general may, 
after notice, apply to the distl'ict court and, 
after n hearing thl'\'con, the district court may 
issue an order: 

( 1) Granting injunctive n'lief restraining 
the sale 01' advel'tismellt of nny merChntldise 
by slIch persons; 01' 

(2) vacating, annulling Or sllspending the 
corpornte charter of a cot'pot'atiol1 cl'cnted by 
or under the laws of this state 01' revoking or 
suspending the certificate ofnnthorit}' to do 
business is this state of a foreign corporation 
or revoking or suspending an)' other licenses, 
pernlits or certificates issued pursunnt to Inw 
to such person which are used to further the 
allegedly unlnwful Ill'nctice; or 

(3) grnntinl.; such other relief as may be 
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requi!'cd, until the pt>l'SOI1 flies the statement 
01.' repOlt. 01' obeys the subpocna. [I,. 1073, ch. 
217, § OJ Tan. 1,1074.] 

KANSAS OOMMENT, 1973 
TItls scctl,m sets forth thc inVestigAtory powers 

of the Atlorney geneml in enforcing this net. 'rhl'sO 
provisions der/ve In PArt from powers giV(lll to the 
nttorney geneml In the old Duyer Protect/oll Act 
(fonner K. S. A. 50·604 to 150·611). Although the 
investigAtory powers III this Aet Arc broader. 

Lnw Review ond Dnr JOlU'nol Ucfcrcllccsl 
Powers of Attorney genernlmentionoo In discussion 

of new consumer 1c,!{lslntion In KansAS. Bnrkley Clnrk. 
42]. D. A. K. 147, 189 (1973). 

CUc<lln discussion of consumcr protection in Tenth 
Jmitdnl Distr/ct. WiIIlnm p, Contes, Jr., 44 J. B, A. K. 
67,73, 104 (1975). 

Sulisect/on (a) mentioned in notc, "A New KnnsAS 
APRronch to nn Old Fraud," consumer prdection, 
Po y HIgdon \VII hArdt, 1<1 \Y. L. J. 0:23, 63·1 (1975). 

50-G32. Remedies of th~ attol'ncr gen
el·nl. ( a) The nttol'11ey gellernl may bring an 
action: 

( 1) To obtain a declaratory judgm(,l1t that 
an act or practicc violat('s this act; 

(2) to ('njoin, 01' to obtain a I'cstrnining 
orcIN against a sllppli('l' who has violated, is 
violating. 01' is otllt'rwise Iik('ly to violat(' this 
act: or 

( 3) to l'eco\'('1' actual damages on behalf of 
(,Ollsmhel'S by reason of violations of this actj 
and 

( 4) to recover rcasonablc expenses nnd in
vestigation fces, 

( b) In lieu of instigating 01' continuing un 
action 01' procecding. the attomey genernl 
mn)' accept a COllS(,llt judgment with respect 
to any act 01' pl'tlctice <1eclnr('(1 to be a viola
tion of this act. Such it consent judgmt'nt shall 
provide for the discontinuanc(~ by the person 
entering the same of nny act 01' practice de
clar('d to bt' a violation of this act, uncI it may 
include n stipulntion for the payment by such 
person of reasollllble expenscs and hwt;stiga
lion fees incurred by the attorn!;! general. 
The consent judgment also may include a 
stipulation for restitution to be made by such 
person to consumel's of money. property or 
other things rcceived from such consumers 
ill connection with a violation of this act and 
also may include a stipulation for speciRc 
performance. Any consent judgment entt'red 
into pmsunnt to this section shall not be 
deemed to admit the viola'Jon. unless it does 
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so hy its tm'ms. Bt'fot'(., !\nY consent judgment 
t'l1t£'l't'cl into pursuant to thIs section shall be 
l'ITC('tiw. it must he approv('(\ hy the district 
court und un (>ntt'Y mlldc thet'('of in the mannet 
I'equh'('(l Em' makln~ on eutl·y of judgment. 
Oncl' sut'll approval is r('c('ive<1, nny breach 
of th(' condition!; of such consent jlldgm('nt 
shall he trcat('d IlS a viointioll of a COtll't order. 
I1I1el sholl he subj(,(·t to all the penalties pro
vic1"d bv Inw th(,l'efo)'. 

( (!) In Ilny adioll brou~ht by the nttomey 
g('IlC'l'Ut, tIll' C.'O\Il't mny without l'(>quil'ing bond 
of th(' attol'llev gCIl(>rnl: . 

( 1) Muk(' SHell Ol'd('l's or judgm('nts ns mav 
h(' twc('ssm'v to prl'Vl'llt the llSl' or l'mp!oyment 
hv n l)('rson of any praetic('s d:.>c\nted to ht' n 
violntiOll of this net; 

(2) make such orders 01' judgments as may 
be ncccSSfiry to compensatc nny person fat 
damages sustained; 

(3) make slwh orders or judgnwnts us mny 
be nccessary to cmry out u transaction in ac
cordance \vith I.!onsllmers' reasonab1t.· CXpCC ,\
Hans; 

(,1) appoint a master 01' rccl'ivcr o\' ol'ller 
sequestration of nsst'ts wlll'nevt'l' it shall ap
pear that tll(' defemhmt threatens or is about 
to remove) concelll 01' disposl' of property to 
the damage of persons to whom I't'stomtiotl 
would be mnde under this snbsN:tion nnd 
assess the l'XpCI1Ses of n mast('\' ()l' l'cc('iver 
Ilgninst the dt'f('IH]ant; 

(5) rev,oke any Iiccns(' or cl'rtincatl' nutho
l'izing that person to engage in busilless in this 
state; 

(0) ('njnin any pt'rson from engaging in 
business In this stllte; or 

(7) smut ()thel' nPPl'opl'inte .. ellef. [L. 1973, 
ch. 217, § 10; Jan. I, 1974.] 

KANSAS COMMENT, 1973 
1. Subsection (a) nuthorlzes lhc attorney genernl 

to obtain declnrntory nnd Injunctive relief In nddltlon 
to the r<!(.'(}very (l£ llClunt dnmnw~s on bdlnlE of Indl
vldunl C(lnSllll1er5, necovery of nChtnl dlulUlge5 dOt'S 
not. include a dnss action; the Inller Is nvnUtlble. 
however, to nn nggrieved consumer as n prlvnte rcm
edy \1\ ccrlllln limited cnses under K. S. A, 1915 SuPP. 
50·634 (cl). In those nctiollS which arc proper fot the 
nttorney geneml, he may rt'C()ver rensonable expellSes 
nnd Investlgntlon feeS. 

2. Subsection (b) nutllorlzes the attorney gencml 
to temllnnte InvestigntIve nnd cnforcclIl()nt proceed. 
Ings upon acccptance of n consent: judgmtmt, which 
docs not In Itself COIlStitutc nn ndmisslon of nny vio
lation. 1f the tenns of the jUdgllltmt nrc breached 

15 



bv tilt' supplier, howt~\'t'I" the hn'nch will Ill' lI't'at('d 
like lillY othl't violation of 1\ court mdt·r. l~('('s lind 
('xlwnses, ns well liS provlsloll5 fo\' tl'sHlut!OIl, tllny 
he included ill a cOllst'nt judf.,ttll('llt undcr this sub· 
section. This provision Is SOIIlt'wh(tt annlngolls to 
th(\ "nsslI\'lInCt' of dlsCOlltllllllUlCC" estnulislwd 111 the 
old DU~ICI' 11rotcction Act. 

3. SUUSl'cUOU (t') pl'Ovldt's Ior hl'ond nnd fl('xlble 
'l'I11('(IIC5 (wllilnblc to thl' IIUorlll.')' ),(e/l('1'I\1 wlll'll hl' 
rl.'ctlvt'I'S n jtltl&>1lH.'lIt ng(llnst V/Oillt/OIlS of the nt't. 
L"w Hcvicw and llnr JOllfllnl Hcfcrcllccsi 

Powers of nttornev j(elll.'rn\ 1l1l'1ltiOlll'd in dlscussloll 
of Ilew COnstll1lt'1' le),(lslntiol\ In Kllllsas, Bltrkley Clark, 
42 J.B. A. K, 147, lS9 (1073). 

Discussed III note Oil )lIl1dlord·tt'llant Impllc·d Will" 
I'll 11 t)' of hnbltnbllity, 22 K. L, n, 66G, 683 (1974). 

Cited In discussion of consumer protection III 'l'(llItil 
Judicial District. William I'. Coates, Jr" .14 J. D. A. I\. 
67, 70, 104, 105 (1075), 

Su bSl'ction (II) discussed in 110t(>, "A N c~v Knns(\s 
Appronch to till old Fraud," Oil COmlllYll'r ptol(>ctiol1, 
Polly Hi~don Willmrdt, 1,1 W. L. J. 023, 637 (1075), 

DisCllSSN\ ill COInnlt'lIt, IOU. C. C.-LimltnUons on 
Pl.'rsnl1111 InJUI')' Danlllges for Breath of Wl\rf(l/lty," 
14 w, L. J. 714 (1075). 

r.o.G:la. Cool'dillntioll with other Stlpel'· 
vision. ( (/) If the nttOl'llt'y W'lwrnl l't'c('iv('s n 
eompln,int or other information relating to 
HOllcolllplinnce with this l\t't by n supplier who 
is subject to other SllPl!t'visioll in this state, the 
altol1ley general shall inform the o lflcia I 01' 
ngenc>' luwing that Sltp('l''\'ision. The atlol1lcy 
gcneml lila>' l'eqU('st infol'lllatioll about sup· 
pliers from the orncia! Ol' agency. 

( h) The nttorner gt'lwrnl and nlly other 
oIflcial (11' agency in this stl\tt~ haVing SUpCl'· 
visor>, authority OWl' It supplier shaH consult 
and Ul>sist t·nch other in maintaining compli. 
anCt· with this aet. Within tht, scope ()f thelt' 
authority, they may jointly or separately make 
investigatiolls, prosecute suits nnd take other 
ofilcial action tllt'Y cOllsidl'r t\ pproprhltc. 

( c) Tht' county aWmll'Y 01' dishict nttOl1\cy 
lIlay im'('stigate, instil11le [\Uti commence nc
tiollS lInd('l' this lwt in the same mmmm' ns 
provided 1'01' tht' attorney general. It shall be 
tilt' duty of the county atlol1ler 01' cis'trict 
attol'm'y to lend to tilt' llltOl'll('>' gClwral such 
assistanct' as the nttol'lley gt'nel'al moy l'equest 
in tIl(' investigation, COllllnencelllent and pI.'OS
('clItion of ,lctions in the district COll1't of hi~' 01' 
hel' counly pUI'SHant to this act, or the county 
attol'lll'y Ol' distl'ict att()11ley may institute llnd 
pl'osecutl' (\cl'iC)IlS h<"l'{'undel' in the same mnn
Il('l' as pro"ided fOl' l'ht' nttol'lH,'Y general. 
fL, 1973. ch. 217. § 11; Jan. 1) 1974.j 
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KANSAS OOMMENT, 1973 
This section c()orditllltes the nltoITwy genl'rnl's 

POWl'l'S with other IIc\ministrlltivc SUllet'Vislon of sup
plit'I'S, us well liS with locnl prosecuting lIuthorltles. 
fIll' dutil'S of PI'Os('cuting attorneys arc cnrried for
will'(I f!'Olll lht, old DlIyt'r Pl'Otl'CtiOlI Act (fonner 
K. S. A. 50-01·[), with the exception of nny necd to 
fill' (I nUllI I't'port upon disposition of II (,IISC. 

Lnw Hllyicw IIl1d Bill' ]llurn,,1 HcCcrcllccSI 
POWl'rs of IlttOI1WY gelleral mentioned In discllssion 

of lIew ('UIlSlIuwr leglslatron In Kansns, Bnrklcy Clnrk, 
,12 J, D. A. K. 1017, 180 (1073). 

Citl·dln discussion of eo\lSlIltIer protection In Tenth 
.I udit'1I1 I District, Wlllium P. Contes, )r., .14 J. n. A. K. 
07,09 (1075). 

l\I('ntimwd In If A Nt·w KnnslIS Ap[lrollch to lin Old 
Frnud." t'Ollsurnl'r protl'ctloll, Polly Higdon Wllllnrdt, 
I,' W. L,J, 023, OM (1975). 

liO .. (;:J.I. Pl'ivnte I'cmedies. ((t) Whether 
n conSllllWl' s('('ks ()l' is (,Iltlti{'d to damages or 
ot\wl'wis(' has nn nd<>qllnt<> rCIl1<.'dy at htw or 
in ('<}uity. a (':ll1SlInWI' nggl'it'v('d h)' an alleged 
violation of this net may bring nil action to: 

( 1) Ohtain 1\ dN.'\amtory judgment thnt an 
act OJ' Pl'ltcti{'(' \'!olnt<.·s this act; or 

(2) ('!lioin or ohtnin 1\ l'<.'stt·aining order 
against a sllf1P\i{'I' who has violated, is violat
ing Of is Iik(' Y to violatc.' this nct. 

( 1» A COIlSlIllH'l' who is ng,ql'ieV<.'d by a vi
olatioll of this act mav l'et'()V('I\ hut not in a 
class action, actual dm;ulgps or a civil p<.'mtll): 
as proviclt'd in K. S. A. 50·636 «(l), and anwnd· 
U)('nts tl1l'l'cto, which<"v(>l' is grcater. 

(c) \Vhetht'l, a COllSUllll'l' sl'<.'ks or is l'ntit\l'd 
to 1'<.'co\'el' damages 01' has an adequate rem
<.>dy at law, a t'(>llsurnel' may bring a dass 
action for dl,t·lnl'atoI'Y judgmt'nt, an injunction 
and tlppl'opl'iatt' andlhu), ),l'lil'f, ('xcept dam
ages, against nil nct or practice that violates 
thh act, 

( c1) A COIlSllm<.'I' who SUCfN'S loss as a result 
of It violation of this net mny bring n class 
!tction rol' thl' at'tunl dalllag(ls caused hy I\n act 
or prllctice: 

( 1) Violating lillY of the nets Of practices 
spl'ciflcally pl'OscrihNl in K. S, A. 50·020, 50· 
627 nnd 50.6'10, nnd am(~lldnl('l1ts thereto, or 

(2) dt't'!m'ed to viohttt' K. S, A. 50-020 or 
50.027, and nmenclm(>nts thNeto, by n Rnal 
judgm.ent of any district court 01' tilt' supreme 
court of this stntt' that Wits either offir.iaJly 
reported or made aVltilnhl(> fol' public dissem
ination und(>r K. S. A. 50-0,130 (a) (3) by the 
attol'll(~y general ten (10) days before the 
consumeI' transactions on which the action 
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is based, or 
(13) with respect to It supplier who ngrecd 

to it, was pt'ohibited specifically by th(' t(,I'IllS 
of a consent judgment which becalllt' final 
before the consumer h'ansactions on which 
the action is based, 

( e) Except fol' s('rviees p(>rformed by tIl(' 
attol11ey general, the court may award to the 
prevailing party a reasonable attorney's fee 
limited to the work reasonably pel'formed if: 

( 1) The COnSUI1Wl' complaining of the act 
or practice that violates this act has brought 
or maintained an action he Ot' she kncw to be 
gl'Oundless llnd the prevailing party is the 
supplier; or n supplier has <"'ol)unitted an act 
or practice that violates this act and the pl'C
vailing party is the consumer; and 

(2) an action under this section has bcen 
t<mninated by a judgment. 01' settled, 

(f) Except for consent jlt(lgments, a final 
jud~nH'llt in favo!' of tIl(' attol'lley general 
undel' K. S. A. 50·632 is admissible as prima 
facie evidence of the facts on which it is 
based in latel' proceedings uncleI' this st'etion 
against the same p<'rSOl1 or a person in privity 
wUh him or het. rL. 197.'3, eh. 217. ~ 12; L. 
1974, eh. 230, § 3; L. 1976. ch. 236, § 5; 
Tuly 1.] 

KANSAS COMMENT, 1973 
1. Subsection (a) permit.~ n consumer to obtnln 

Ilppropriato declaratory lind injunctivo relief regard-
less of whether he recovers or hns standing to re
cover damages. TIle Duyer Protectioll Act contnined 
no privnte remt.'<1ies at nll. 

2. Under subsectlon (b). nn aggrieved consumer 
may recover the greater of his Ilctual dnmages or 
the civil penalties Its set forth in section 50·636 (a) i 
sl.'Ction 50·636 S (l) gives the court discretiOn to nwnru 
up to $2,000 .or each violation of the nct. There 
is no minimum civil penalty, ns Is the cnse under 
certnln provisions of the Kansns UnlConn Consumer 
Credit Code (K. S. A. 16a-5.201). 

3. Under subsection (c), rul aggrlevcd consumer 
mny bring n privnte class nction for declnrntory nnd 
InjUnctive relief. TIle teon "npproprlnte ancillary 
re lef' would, for exrunple, Include an nction for re
scission of contrncts enteroo into by the c1nss. No 
class actions for damages nrc allowed under this sub
section. 

4. TIle only class actions for damages available 
under the net are provided for in suosectlon (d). 
Such n private class nction, if based on the statute, 
must be bnsed on violation of a speclfio proscription 
found In sections 50.626, 50-627, 50·639 and 50·640. 
The purpose for this provision is to limit liability to 
violations of which the supplier can clearly be ap
prised in ndvance. Actions declared by a court at 
n later time to be violative of the act nrc not sub-
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Jeel to n retl'onetlvc class action remedy. Those 
violations subJect to c1as~ lIoHon Include tho deceptive 
nets l\I\d pmcticcs St·t forth In 50·626 (b), thl) ncts or 
prtlctices mnde IWI' so unconscionable under 50·627 
(I)), violation 0 the Wtlrranty disclaImer prohibition 
in 50.039, Ilnd Vlolntlons of the home sollcltatlon sllle 
l)rovlsIOl\s \1I\dcr 5O.{);i(}. Conv('rscly n proctlC!) 
which for the first time wns heIti to be decepHve 
undcr 50·620 «(I) I or unconscionable under 50·627 
«(/), would not be subject to rctronctlv(! e1nss netlon 
liahlllty. 

Clnss ncUon liability may nlso nttnch prospectivel)' 
to nny violation of 50·620 or 50-027 n,~ dctemltncd 
by the nnal Judgmcnt of 1\ Knrlsns district court or 
the Kansns Suprcll1<.' Court, 50 long ns tho supplier 
Is on constructive Jlotlee of the decisloll by Its being 
rcportl'll or its being prcvlously filt.'{l In the attorney 
~(,Jlcn\l's office lmdcr 50·027 (tt) (5) (A) nnd 50-
030 (1I) (:3). In addition. vlolntlon of the tcnns of 
tl rollsC'nt Judgment by n supplier wllO was n party 
to Hili judgment trigg('rs clnss action lInbUlty under 
subsection «l) (3). 

5, Under sllbscdlon (c), the court mllY award 
It I'Cn.~Ollllbll.' nttort)(lY's fee to (.'crtnln preVailing par· 
tit'S In HUgn lion undt'r 50·034. '111Is provision should 
be compllrcd with 50·632 (4) (4), where the nttoM1(W 
gcllt'r,\l h\ II public I.'nforec\'ncllt nctlon Is uuthorlzcd 
to r('(,()\'l.'r teasonnbll.' cxpens('S and inv('stlg(ltion fees. 
Und(·r this subsection, If a IConslunel' has brought 
or nmintnilll'tl I1n netlon which he kllew to be R,round
less, n reasonable nUomcy's ret' cnn be nwnrued by 
the tXlurt to 1\ supplier. On the other hand, 1£ n 
suppllt'r Is found to hl\VC vlolnted the act through 
judgment or Rnal sl.'ttlcrm.'llt. the court 11\11y award 
n rt'nsonnhll:l attorncy's fee to the consumer. 

6. Suhs('ctloll (f> is compnrnble to 15 U. S. A. 
~ 16 (II), which makes 8MI judgments III govern, 
lIlen! nil tit rust proceedings admlsslblc In subscqul"nt 
nations by nrlvnte parties. Tho subsection Is !'lot In
tended to forestnll the nl'pitcntlon of principles of 
t'()lIatcl'nl estoppd whIch l}rcclutle 1\ supplier {loom 
rdltlgl\tlng th(' fltets toslnbt shed In nn t\ct!Ott by tho 
attorney gcrwrnl. 
Lnw Hcvicw nnd Dur Iournnl nctcrcllccsl 

Discussed in "The New Kansas COllslUncr Legis
lation," Dllrklcy Clark, 42 J, D. A. K. 147, 189, 190 
( 1973). 

Discussed III noto on hmdlord·hmant implied Wilt
rnnty of hahltnbllity. 22 K. L. n. 000, 083 (197<1). 

Cited in notl', "A Now Knnsns Approach to lin Old 
I~rn\ld," consumer Pfot(!cHoll, l>olly Higdon Wilhnrclt, 
lo! W. L. J. 623 632, 633, 636 (1975). 

SuhscCtlolt (b) cited in coll\mcllt, IOU. C. C.
LlmltntiollS on Personol Inlury DI\lltngl'S for Drench 
of Wnrrnnty," 1·1 W, L.J. 714 (1975). 

GO .. G35.. Allplicntiot'l. of 50.020 to 50·038, 
(a) 1'hi5 m'tlcle (01] docs not apply tOt 

( 1) A publisher, broauct\stet·, pril\t~r or 
other pet'son engaged h\ the dissemination of 
information or the rl'i,Jrocluctiolt of printed or 
pictorial matter so flU ItS the informn.Hon or 
matter hns been disst'ruinated Ot' reproduced 
Oll behnlf of others without acltll\l knowl('dgc 
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thnt it violated this nrtide; 01' 
(2) claim for persollal injtll'y 01' (!<'nth or 

clnim fm' damage to pl'opert)1 other thnn the 
pl'()pel'ty thnt is the subject of the c()nSUmel' 
trlll1Snction. 

(b) A P(,I'SOI1 nllcp;('d to have violatNl this 
act hns the bUl'dcn of showing th(' IIpplicnbil. 
ity of this s('ction, [L. 1973, eh. 217, § 13; 
Jnn. I, 197·1.) 

o "111Is motlcle," nppnrent reference to SO.026 to 
SO·638. 

KANSAS COMMENT, 1973 
Subsection (a) (1) exempts from thIs nd dlsscmi

IU1!01'S of Infol1l1ntlon unless they (.'ommit n vlolntlon 
of this nct on behalf of othol's with adunl knowledge 
thnt they nrc vlolntlngthc net or unless they commit 
n vlolntlon OIl their own belHllfl this basically' tracks 
with the old Buyer Protection Act (fol1lll'r K. S. A. 
SO-(02). Sub~eet!on (a) (2) hM 111'111\(\1)' application 
to product llnblllty claitns. and wns not Included In 
the old BUYN ProtN:tion Act. To tlw extent thnt 
Joinder is approprlntt·, there Is no J!)tent to bnr the 
Joinder of II. product liability claim with n ,'dated 
chlim fol' vlolntlon of thIs nct. 

Lnw ncvicw nnd Bnr Journnl HcfcrCllCCSI 
Subsection (a), (2) dIscussed in note, "A NtM 

Knnsns Appronch to nn Old Fmud," on consumer 
protection. Polly Higdon Wllhnrclt, V1 'N. L. J. 623, 
637 (1975). 

50 .. 6:J6. Civil penalties. ( a) Except us 
limited by K. S. A. 50·639, and utnt'11dtnl'llts 
thereto, the commissioll of nux act or praC'lic(' 
dt'clnr('d to be n violation of this act shull 
l't'nd{'r the violator liable to tlw uggrieved 
consllmer for the payment of n civil p('nnlty. 
I'ecoverable in nn individual uetioll, including 
an action brought by the a ltorn<'}' general or 
county nttotncy or distl'ict attorn"y, in a sum 
set by the cOllrt of not more than two thou
sand dollars ($2,000) for ('nch violation. 

(b) Any person wh() willfully violates the 
terms of any injullction 01' court order issued 
plll'suant to this act shall forfeit and pay a 
civil pelll1lty of not more than ten thousand 
dollars ($10,000) pel' violation, in addition 
to other penalties that may be imposed by 
the COtlt't, as the comt shall deem necessnry 
and propel" li'ol' the pmposes of this section. 
the district COUlt issuing an injunction shall 
l'ctnin jurisdiction, ~md in such cases, tlK! nt· 
torney genet'al, acting in the nnmc of the state, 
or the npPl'oprillte county attorney or district 
nttol'l1ey may petition fol' l't'covcry of civil pcn
nlties. 
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(c) In n(\mtnistNing and llUl'Su!ng; (\CHons 
unclc'I' tllis net, til(> attorney genl'l'nl and the 
counly ntlol'lwy 01' distl'it·t ntlOl'I1t.'Y art' (lutho
l'i~('d to sut' fot' aml coiled l'N'tsonuble ex
llN1St's und inV('stigntion fet's ns d('tCl'mitlC'd by 
t1lt' ('()Ul't. Civil p('lmIUt,s 01' C())l\t'mpt pen
nlUc's su('(\ (Ol' und l'('t'ovcl'Nl by the l\ttortlCy' 
g{,IH'l'nl shall lw pnid into tlw gt\lH~\'nl fund of 
t\w Sll\l('. Civil lwnaltlt,s and cont('tnpt pen
nltlps stl(,tl fol' nnd 1'(I(.'oVI.'\'('(l by the county 
attm'lIl'Y or district attol'Ot'Y shnll be pll!d into 
tIl(> gplH'l'al fund of th(' county W\)(,I'(' the pro
t'('('dings W(It't' itlsU~nt('(1. [I., 1973, ch, 217. 
§ 1·1; L. U)7.I, t'h, 2:30, § 4: L. 1976, ch. 236, 
§ 6; July 1.J 

KANSAS COMMENT, 1073 
'rills section sets forlh allowable civil petllllties for 

vlohlllol1s of th~ t\ct, Altho\lgh no ml!iimum ctvll 
PNllllty Is pl'ovlded for, till' court reh,!ns discretion 
I1nd('r suhs('cUon «(/) to nwnrd up to $2,000 to nn 
IIRRrit·wd consumt'\' III II 1l0n·clllss action. 'fho pur
POSl' of this provision is to cncourng~ enforcement of 
llll' IIct by n (',{l!lsmner nctlng It!> hts (1\\11 "private nt
tOl'llt'y Ueneml.'· Untler this section, however, public 
('nforcl'lllent t\uthorlties mny nlsn rcco\'#.'\' the pl'nnl .. 
til'S 01). IX'h,1lf of tJ1C stul(! or count~·. 'fhcto was no 
sitch Jll'llVislon lIud!'!' tIto olel Duyer Protection Act. 
Willflll violntions of i!'l\llnCtionS or COllrt orders glvtl 
rlse to milch lMgcr elvl pennltlcs. Any ctviL pennlty 
reCOVefl'tl hy thl' nttol'l1cy gehcrnl under sub~cctlons 
(a) or (1) is to be pnlel Into tho gcnerol fund of tho 
stute or tlle COllnt>', whldll'!\'er Is IIppHt:nble. 

Ue\'i~or's NotCI 
No c\mt)go wns mntle III scctlon In 1914. 

Lltw l\evicw Ilm\ nlll' JOUl'Ill\\ Refercnces) 
Ml.'ntiotll'<l In "The New Knt1Sns Consumer 1.ogls. 

IMlon," Darkley Clt\rk, 42 J. n. A. K. 1,17, Hn (1973). 
Mentioned In dlscuss!on of consullU'1' lwolceUotl in 

Tenth J~ellch\l District WlIlh\m P. ContI'S, Jr., ,101 
1. D. A. K. 01, 1M (19(0). 

:;0-63'1. Pow(!rs of receiver; elIect of re
ceivership. ( a) Wht'n n l'ccdver is nppoint('d 
hy the court purSUittl t to 'this net, h(' ()\. she 
shnll hnvc tIll' POW{'l' to sUt' f01\ collect, f('~ 
ceivc nnd tnkc iilto llis or lwt' posS('SSiOll nIl 
the property !tml dmttcls. l'ights uno credits. 
moneys I\l)d dfeets. lunds nnd ·tCtH'll1ellts, 
books, rc(.'()~'dsl dOClllTWnts, papers, ChOSl'S in 
nction, bills, notes tmd propc\'ly of evcry de
scriptioll, including property with which such 
property hns bC('1\ commillgll'd. if it cannot 
be identified in kind b('c:mse ot sut'h com· 
minglil\g, and to sen, COIWCY {\ltd tlssi!!1l the 
snmc amI hold nnd dispos(' of thl' pl'oet'l~ds 
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th('l'('()f UUell'I' thl.' dlt'('C:tioll of the ('OUl't. Any 
pt'I'SOU who hus SlIll'C'I'(I(l domng('s os a r<'slIH 
of the HSl' 01' t'mpl()~'II)('nt of any practice 
t!c'e!nl'('d to h(l n violation of this ad unci 
submits proof to the sntisfnctlon of tht' COtl\'t 
thot hl' m' slw IHlS in faN h('('1) damaged, 
1M)' pm·ticlpal(\ ill the distl'iblltiou of tIl(' liS
s('ls. 

(b) Subjt'(·t to nn Ol'(lt'l' of the COlll't tN'ml· 
nnling tltt, hllsiuC'ss affnirs ef any p(,I'son who 
Is tlt(l suhjt'd of l'('t'('iv(,l'ship PI'(){'('NlhHts Iwld 
p1I1'sunnt t-o this nt·t. tIll' provisions of this net 
shnlll10t hal' nlly ('Iaim b>' 1\ N>tlSUIllN' against 
any P(,I'SClIl who has ncquh't'd nny mOlW)' Ol' 
pl'Cllwrty, l'C'a1 Ol' pl'l'sollnl, 0\' anything of 
valll(' hy rlwons of Ilny pra(tlc(' h('\'{'111 dr
dal'rcl to hr a violation of this Iwt, [I,. 1073. 
eh. 211. § 15; L. 1976. (')1. 236. § 1; Jill)' 1.J 

KANSAS COMMEN1" 1973 
Thl~ section provides Cor the mechnnk'S or n re· 

cl'ivcrshll) In connectioll with 1\ court IIction for vio
lation of the act. 11lNO was a compnrabll' provlslM 
In the old Duyer hotectlon Act (ft)rtl\t'r K. S. A. 
50.0(9). 

50-G38. Vcnuc. Every nction pursuant 
to this act shall btl hl'(>lI~ht hi thc' cllstl'id 
('OUlt of lUl>' ('()Ullty in which thtll'(' o('cul'rNl 
an Iwt 01' pru('tic(' drC'im'Nl ttl b(l n violation 
of this a('l, or in which tlH' d('f('mhlnt f(lslu('s 
or has his or hrl' pl'inc'ipal plac(' of husitH'ss. 
If the d(,ft'ndnnt Is a Ilolll'('slcl<'llt and has no 
principal plac(' of bllsill<'sS within this statl'. 
thrn tIl(' nOI1r('sid('nt dd('lHhult call bL' sued 
cithL'\, in tIl(' dlstri"t ('otnt of Shawll{'{' counlY 
or ill thc' dish'iC't COlll't of any county in which 
tht'r(' ocelll'f('d an nct 01' pru('tk{' declart·d 
to hr a violation of this IICt. [I.. 1073, ch. 
217, § 1O. Jan. I, 19701.1 

KANSAS COMMENT, 1973 
This section on vellue Is basically Um snme M thnt 

found In tho old BuYer Protectloll Act (Conner K. S. A. 
50.613), except that :l nonrt'sl(h.'llt de£('lIdnnt mny 1111 
sued not ollly In Shawllt'e county but nl~o 10 the dis
trIct court of nny county where UIO vlolntloll oc
curr~d. 11lls somcwhnt br03del' conc~pt of venue Is 
consistent with the id~l\ of dcl~gntlng nubile cruorco
mont nuthority to local prosecuting officcrs In given 
CRSeS. 

Lnw nevlew nnd Dnr Jounlnl nCrc~cllcesl 
Cited in discussIon of r.onswncr protection In Tenth 

Judlclnl DistrIct, William P. ConiCS, Jr., ·14 I. D. A. K. 
07,72 (1975). 

Discussed In notc, "A New KlInsas Appronch to nn 
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Old Fraud," on COIlSUlll('r prott!ctloll, Polly IlIgdon 
Wllhal'dt, lt1 \y, L, J, 623, 035 (1075), 

r.O·():J9. Disclaimcl' or limitation of war
l'nulics; IInbilities; nUm'ncy fces, when; section 
iunpplicablu to seed for plnnting. ( (l) Not
wHhshmd!ng any othet, provisions of law, 
with t'cspt'ct to PI'OP("I'ty which is the subject 
of 0\' is int<'llcled to bCC()I110 the subiect of n 
constllncr transaction in this stnte, no supplier 
shnl1: 

( 1) E!\dude, modify or othN'Wisc ntt('mpt 
to limit the implied wl\l'l'nnlies of \l1erchnnt. 
abiIlly [lnd fHI\<'ss f'Or l\. particulnr ptll'posc: or 

(2) <'!\clud<" modify 01' ttttempt to limit 
any remedy Pl'ovWed by law, inciuditlg the 
nll'astll'C o£ damag('s availabl(\ £01' a breach of 
implied wal'l'lll1ty of merchantability and fit
ness fm' a pnl'ticllim' purpose. 

( b) Notwithsbmdh1g nny provision of Inw, 
no [lction fol' breach of warranly with respect 
to prop('rty subj('ct to n consum<'l' 'tran.Hlction 
shall fIlii bt'cnllse of (\ lack of privity between 
the claimant and the party ngainst whom the 
claim is llmde. An action against any person 
for ht'l'ach of W,\rrllnty with respect to property 
suhj('ct to l\ C()IlSUrller transaction shall not of 
lts{'lf constitute a b(1\' to the bl'inging of nn 
action aga.inst another person, 

((') A supplier may limit his or her implied 
wa\'r:mty of Illerchantability and fitness for a 
P;\l'ticUlt\l' PUl1X>Sl' with rest>e~t 'l'O 'fi defc.ct or 
dl'f('cts in thl' property only if the supplier 
('stablish('s that the col1sumet· had knowledge 
of the dt·feet or defects, which bec.'\me the 
hnsisof the bargain between the parties. In 
llC'ithel' case shall such limitation npply ,to 
Ibbility for pel'soMl inJUry or property 
dmnage. 

( cl) Nothing in this s('.ction shall be con
strued to e!\pand tho implied warranty of 
mt·rchimtability (\s d('fineo in K. S. A. 8,1·2·314 
to involve obligations in l'!\CCSS of those which 
are appropriate to the property. 

(c) A disclnimcl' or limitation in violntion 
of this section is void. Un consumer prevails 
in nn t\Ction based upon breach of warrnnty, 
and the suppliel' h:1S vtolnted this section, the 
court may, in addition to nny nctunl dnmages 
re<:mverccl. aWiU'd reasonable attorney~s fees 
and n civil penalty under K. S. A. 50·636, nnd 
nm('ndments thereto, or both to be paid by the 
sll)')plier who caused the improper disclaimer 
to he wtitten. 
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(f) 'rIle' mnkln!! of 1\ IimltNt (lX" t ,~,~, war
I'tmly Is IHlt In itself t\ vio\attoll of thll: ~'dlon. 

(g) 'I'hls section dOl'S not (\pp1)1 to seed fol' 
pltlllting. [I.. 1973, ch, 217. § 17; L. W74, (,'\1, 
230, § 5; L, 1976, ch, 236, § 8; July 1.] 

KANSAS COMMeNT, 107:1 
1. Under tht' UCC; (K. S. A. 1;.1·;1·310) 1\ Ill(lrdlnnt 

mny In l!Otlll! cast's tlischlltn the 11lIlllf(>t\ wn~~i\lll>' of 
mel'clmnt.\ullit), which lIortlUllly nltachl's 10 tho sale 
of g()()(h uIllIN K. S. A. M·~·,JH Tn h(, !'I11'1't1\I'o 
such \1 dlscl(l(utl'f must Ill' ",:ollslllcuous" (K. S. A. 
8·1.1·201 (10» lIml 1Il{1>' lIol 1m III\COlls!.'ICllIllhb, 
(K. S. A. 8,1·2·710). Although lhl'rl' lltt' limn>, KlIu
sn~ C.ISl'~ gl\'JlI~( 1,1I1'ct to \\ .. \trulIly titschlillwrs (~l't" 
o. a., Allen c. IJrolt:lI. 181 K. aOl, :HO P.2<1 1);2:\ 
( lU57) ), thl' I\l\llSllS SII111'I'IIW Comt has ('vldl'Ilt'I'ti 
S}'1II1lathy with COIlSUllIl'rs whosc imllllll1ll'lIt wlltr.\t't~ 
('Ollhllu 1I1l1'·prlut tiistlllilllt'l' provisions. St'!' Stt'('/I' 
0. J. 1, GIISU Co., 11)7 K. 5,5<1, ,Ill) P,2tl 002 \ l'lU(j). 
Until'\' SUhSl'ClIllll (It) (l), 1\ MIPllllt'f m.t>' t (sl'laltn 
11('lthl'f ('Xlm'ss nor IIlIplll,(\ warr,lIIlll's. '1'hl~ 11m', 
lint gr('.ltl~· dlllllUI' tilt' hlw with rt'Slwd 10 tIlt' (til
plit'(i wurr,\II1~' of fitness COl' ,\ ll.util'ulllt .111111111\(1 
(k. S. A. /H·2·:Wj) or an e'llrt·s~ warrllllty (}~. So ;\. 
8·1·2.:)1:1); II snpplit'r JIll\\' llVllill Iht·s(· \\\\fl"IIIt!I'\ 
shnllh' hy not Illi1killlct th'~ml bllt If III' dnl" 111<11.1' 
thellt Ill' should nbItll' by tWill. ,Vltb ft'SIWl't (I) 
tho Imlllied w.lrt.tIIt~· of IIH'rdHlllhlhlht't·, hO\\'('wr, 
snIt's of n llrotluct "liS h" "with 11\1 w,lIf;mly 1'\llfl'S~ 
or Implil'd," or with all {'xl)rtls~ \\',nr.ltI!v "ill !it'll 
o£ "II 1It111'r \\,ur.IIIHI'" ("Iltl'" or illlpll!',!:" .trI· 111'1" 
dulled (,XCl'pt liS llwvidt'(l hi SUhSI'l'litm «('). 

2. Allo\hl'r l)ro\'l~inll ofti'll 1I111W.u'ltlg In hoih'r 
platl.' Corms is lilli' which limits thl' rt'llwtly ,I l'UlI\\lI1wr 
hus for brl>:lch of nn t>xlln',~ w.lrr,mt}'. Suhwl'lulII 
(/I) (2) IHOhlhitS nllY ('xdusioll Of mmlilil'.ltiull (If 
thl' n·iIlen it'S Ihl.' t'OIISIIIlIl'r ot!ll'\'wiw h.IS III hI\\,. 
Nothing, of l'Cwr'ol', pfolllbits 1\ ~lIp(llll'r fWIII ~i\ lug 
ndtlllloMl H'IUt'dlt'S. such liS rl'l)I,ll'l'IIII'lIt IIr n·l\;\il~. 
Thl'Sl', how(·\'er. tn,I!' lIO! di'plm'l' th(' nlhl'r ft'lllt'!\ll'S 
foullt! Itl till' pte ;, i~ d~l'whl're. emlt'f tIll' t '(;G 
(K. S. A. 1).1.2.710 (.1,). IImltilln l'tm\l'clul'ntial dlllll
ngl'sCor personal injUry ,. "til/hI Ill('(t> IlIll~lII~cllllll1bll" 
subsection «(I) (2) l'xlt'iltl~ Ihis l'OIlCI'pt tn rt'lI\t'tly 
IImltntiollS gt'llt'rlllly. 

3. Subst'ction (1) ~ dlmiM\(,s ,,/,I},' (lilt! EM ,Ill thl' 
collcepts of ""crt!l"ll' \lilt! "hori1.ollhll" ~lri\'il>.. "\'('r
Ucal privily" hilS ill SIIIIl!' stall'S prl·I~Iu:.I.i It \\"Irr,mt~' 
suit by a WI1SUnll'f alt.llnst II m,llmf.lctmt·t 1)1' dis
trlbUtOf with whom ht:! imd nl) diYl'rt tllfIlr.tt'lUtU 
rclaUonsllln In the pur~'hl\S(i of n ddl't'livt' llrl)(lud. 
SllIce the Knnsn~ Supn'l1le Court hilS nlri.'iltly Chilli: 
IIllted III1Y Stich barril.'f IW IlIdid,)1 t\cchlnll (ell/lllelll'r 
0. Atu:lwr Serum Co,) lU8 K. 511, ,120 P.2tl 8Z 
(1907». this subst'ctioll dot's llot 5uhstlllllillUy thangl' 
pr(!S(>tlt KnllS[lS law. "l1ori1.olltalllrivlty" hns itl SOUle 
stntl'S prec\udl'(l n w.nmnty suit Ilgillrl~t n sl'l1!'r by. 
nllY plaintiff other thom lilt' Inll1wulatc PUl't.'h,\S{I~ or 
II d(>f{'Cti\'() product: for t'xnllllll(" hystlUltlt'rs who nrt' 
lnJurctl by the llroduct hnve U(,(,II barrl'd from n w<\r* 
ronty nctioll because of the nbSt'lIl'C of lmy contr.lctu.ll 
rehlUollshlp. Under the Kl\IIS,l~ Vl.'l'l!lolI of till' UC:C 
(K. S. A. 84·2-318), 1\ sl'lIcl"s wnrronly l·xtcmds "to 



,,!'y nntllrnl llcrson who ml\y l'CllSol\llbly bo C:<lHlclro 
to liSt·, CClllsutnc, or htl nlfectet\ by, tho goods jllld who 
Is Injured hI persoll by brt.'Ach of tho wlwtnnly." 'This 
brnnd Innguuge hll~ clhninl'tetl luost "horlzoJltnl priv
Ily" b:lI1'lcrs !o clnlrl\l\Jlts /I'/III't.'(1 by dt·fect!vll Pl'otl. 
\lcts. Suhs(letiol1 (I» would curry the UCC lIl>pronch 
011(' step furth(lt to Includu sultsbrouS\ht by bystnm.t. 
ors Wll!) sulft'r property or ecollOmlo loss l\!I 1\ result 
(If 1\ dcfectlvl.' product. For t'X'Ullpl(\ under Illls sub· 
scctlon, the OWllur of n l)llrkcd cur wnlch Is unlllugI..'<l 
by lI11oUII,!r lwkl.Hl CCtt whose hnndbrnktl WM deft!(!Uvo 
could sue lhe dt.'a\m) dl~lrlblilor or mnnu£nclUtcl' wUh. 
out tht! lwrlef of 'luivlly." Such ll. c1n!tllt\l\t would 
be 1\ third lIl\I't}' bNll'flt'lllfY of the Irnllll(ld wIlrrlmty 
of llwrchi\lltnblllty which \Irose tIS (\ r()Sult of a. llrlor 
CtlllSUIltl'1' sl\\e. 

4. SUhSl'CUOll$ ((') IlllU (d) l'sh\bllsh ft'l\lIslic \111\
Itatiol\s tl/l 1\ suppllt'l"s IInulllly £0\' url'lwh of w\\I'tl\l\ly. 
Umh,t s\lb~l'ctlol\ (d, 1\ ll\lllpliet mny ulsch\lm 1m
pllt'll wnrr.mtics (t'xct'pt With respect to 11l'l'1lI)l\l\l 
miury or prupl'i't)' thnlln!l<') If he elll) l'S\ahllsh thl\t 
thl' CUll5unwr hnd nctunl knowledge of l\ defective 
t'OlHllHllIl which lWl'.IIIll' tl\(! basiS of till! bnrgain. 
'I'his provision I,~ ltllt·m!et! to (.'OVl't snlt's of "lIltlrkl>U 
down' or "im'Jllllllr" J-(oods which IIrc sold "ns Is" 
nnd wl1t'r(~ Iht' (.'t)J1Sll1lIcr is 'IWlIfe of tho dcfcdivll 
t~lIlllitilm; ill~{'l[\illlt'rs III SUt'l1 slIlt.'s wlll or course 
Ofti'll ht, rt,Il('dNl III !owl'r prle!!!I. SU\>S('CtlOIl ((1) 
nmk('s it d('.1r th.lt the CIlIl('(!flt of Implied wlIrrnnty 
l~ II 1'l'\aUw (lilt': .\ 1!H9 I·'nr( is Hot UIlIlll'i'chnlllllblo 
simply UI't.\lUSe It rellulr",s IIIOrt' JlmllltClHu'CC thun 
{l II('W t\\t". Similarly. this !WeltDn IS not lntt,ntlcd of 
il~('I£ to ni\,t' rlsc to ilnlllll>U Wllrf(tttlics Which other
wiSt' !\lilY IItlt l'xist lIf1dl'r lilt' law lIt tit!.! llfeS(lnl tim!.', 
c. U., \\lI implil'tt w.wnmly hi lilt! 8(\h\ of r('111 cshltC. 

11. In illter\lrt!lhIJl thiS s('cllml 01\ w\\tmnly dis
(''',llIll'N, (·.Ift,rut l\ttt'llUon s\\I)ultl bt' ~i ... cl\ to Ult' 
rd.lh'tl t!t,!illltinI\S of "Illl.'rt'bnnll\blc" \\lIli "wnt'rc\l\ty" 
uuder Sl'C\lO)\ 5O·{l2·1. 

tllW He,'I!!\\' nml UIW JO\lrnAI UI!(l!rl!llcc:sl 
Dt~t'l15st'{1 hI "'111(' Nl!w Knns(lS QmStlmcr Legis

laUoll," Dnrkll'Y (~llIrk. 42 J. n. A.}"- 1·17, un, 19~ 
( W73). 

l)Ist'\I~~I'U III note Oil lllllUloycl·h'mmt Itllptlt'U wnr· 
rMlly of II\\bitlihility, 22 K. L. n. 600, 682 (1014). 

Gitcd itL tliscu~~lon or roll~lIInul' l)J'l>l(octiOil III 'l'enth 
jmlicl,t1 l)lstrict, WiIlillUl P. CO(lt(lS, Jr •• 'l<1 J. D. A. K. 
07,71,72 (1975). 

Cilt'tl hI (,'nll\ml!lIt, lilt. C. C.-LllIlltntlc)I\s 01\ l'cr .. 
5otl\\1 tnJIlrY D.\ll\agt's for- llreach of W\\\'r;\t\lYI" 14 
W, IJ. J. 714 (1971)). 

CASE ANNOTA'l'IONS 
1. nt'tt'rrt'u to; nctlon to rl'l'(w('r 1')'/\ fmpllt'tl wnr· 

r,luly; npplication of cotmnt'rclnl rodc; colltrllt:t up
Itt'ltf. Christophl'f nnd Son v. KIUls(\S 1'lIInt Imtl Color 
Co., 2}.5 K. 185, 195, 215 P.2tl 709. ModlRl!d 215 
K. 510, 511. 525 P.2<1 OJW. 

lU)..O·tO. J)oor to door snles; cllnccllnHoll; 
rccluirctl discl()sures; notice of cnllccUt\li(}t\~ 
dcfinitioM. (it) Consumer's tip,llt to t'tJllcol. 
gX('{'pt as provided ill SUbS('CtiOll (c) (1) 
(C). in t\utlitlqn to UIlY right otherwise to 
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revoke, n consumer has the right to cancel a 
door-to-(hOl' sale made within this state until 
midnight flE the third business dny aftel' the 
day 011 whkh the consumer signs an agJ'ee-
1l1C'nt 01' offer til purchase which includes the 
disclosmcs r<:'{luired b}t this section. 

(b) Reqllffed disclosures, In connection 
with any door· to-door sale made within this 
stat(" it con?iHtnt~s all lI11f(\ir and deceptive 
nct or practice within the meaning of K. S. A. 
50.626,an(l amendments thereto, for any 
seller to: 

(1) Fail to furnish the buyer with a fully 
completed receipt or copy of any contract 
pertaining to such sale at the 'time of its exe
cution, which is in the same language, Span
ish, for example, as that principally used in 
the oral sales presentation and which shows 
the date of the transaction and conl'ains the 
name \)nd address of the sC'Iler, and in imme
diate proximity to th(' space l'('sNved in the 
contract fOl' the signature of the buyer or on 
the front page of the receipt if a contrnd is 
not used and in boldface type of a minimum 
size of 10 points, a statement in substantially 
the following £onn: 

"YOU THE BUYER, MAY CANCEL THIS 
TRANSACTION AT A;~Y TIME PRIOR TO 
MIDNIGHT OF' THE THIHD BUSINESS 
DAY AFTER THE DATE OF THIS TRANS
ACTION. SEE THE ATTACHED NOTICE 
OF CANCELLATION FORM FOn AN EX
PLA.NATION OF THIS RIGHT." 

(2) FIlH ttl fUl'l1ish each bu:;er, nt the time 
he or she sIgns the door-to-d')or salt's con
tfrl,;:,t 11)1' otherWise agrees; to buy ('onsumer 
pH1perty 01' services from the sejjl~rj it eorn· 
pleted form in duplicate, captioned "NOT1CE 
OF CANCELI.ATION," which slmU be at
tached to tJ)f contract ai' receipt and be easily 
detachable, 11l1d which shall contain in 10. 
point boldface type the following infonno.tion 
and statements in the ,.,ame language, Spanish, 
for example, as that used in the contract: 

NOTICE OF CANCELLATION 
(Enter dnte of transnction) 

YOU MAY CANCEL THIS TRANSACTION, 
WITHOUT ANY PENALTY OR ODLIGA
TION, WITHIN THHEE BUSINESS DAYS 
FROM THE ABOVE DATE, 

IF YOU CANCEL, ANY PROPERTY 
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THADED IN, ANY PAYMENTS MADE BY 
YOU UNDEH THE CONTHACT OR SALE, 
AND ANY NEGOTIABLE INSTRUMENT 
EXECUTE!) BY YOU WILL BE RE· 
TURNED WITHIN 10 BUSINESS DAYS 
FOLLOWING HECE!PT BY THE SELLER 
OF YOUR CANCELLATION NOTICE, AND 
ANY SEGUlUTY INTEREST ARISING OUT 
OF THE TRANSACTION WILL BE CAN· 
CELED. 

n,' YOU CANCEL, YOU MUST MAKE 
AVA1LABLE TO THE SELLER AT YOUR 
RESIDENCE, IN SUBSTANTIALLY AS 
COOD CONDITION AS WHEN RE
CEIVED, ANY PltOPERTY DELIVERED 
TO YOU UNDEH TInS CONTHACT OR 
SALE; OR YOU MAY, IF yott WISH, 
COMPLY WITH THE INSTRUCTIONS OF 
THE SELLEn REGAnOING THE RE· 
TURN SHIPMENT OF THE PROPERTY 
AT THE SELLEH'S EXPENSE AND RISK. 

IF YOU DO rvlAKE THE Pl\OPERTY 
AVAILABLE TO TIm SELLER, AND IF 
THE SELLEn. DOES NOT PICK SUCH 
Pl\OPEHTY UP Wl'rI-IlN 20 DAYS OF THE 
DATE OF YOUR NOTICE OF CANCEL· 
LATTON YOU ?vIAY HETATN OR DISPOSE 
OF THE PROPEHTY WITHOUT ANY FUR· 
THER OBLIGATION. IF YOU FAIL TO 
MAKE Tr.IE PHOl)ERTY AVAILABLE TO 
THE SELLER, on IF YOU AGHEE 'f0 
HETtTltN THE PHOPEHTY TO THE 
SELLEH AND FAIL TO DO SO, THEN 
YOU REMAIN LIABLE FOR PERFORM
ANCE OF ALL OBLIGATIONS UNDER 
THE CONTRACT. 

TO CANCEL TIUS TRANSACTION, 
l\'lAIL· OR DELlVEH A SIGNED AND 
DATED COpy OF TIllS CANCELLA'fION 
NOTICE OR ANY OTI-mn WnITTEN 
NOTICE, OR SEND A TELEGHAM, TO 
----------------(N(\llIe of S~lll'r) AT_ _ ___ ._~ 

(Ad,lr~~s of S~II~r'$ Ph\~l' of lll\!hws~) 
NOT LATEn THAN MIDNICHT OF _ 
----" (Dl\\e) 
I HEHEBY CANCEL THIS TRANSAC-TION. ~~ _______ _ 

(Dntc) (Buyer's Slgll\\tllfe) 

(3) Fail, before furnishing copies of the 
"notice of cancellation" to the buyer, to com
plete both copies by clltcl'ing the nnm£.' of 
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the sellel'; the address of the sellel"s plnce of 
business, the date of the transaction, and the 
date, not eadiC'\' than the third business day 
folloWing the date of the transaction. by which 
th(~ buyer mny give notice of cancellation. 

(4) Include in [my door-to-door sale con
tract Qt' receipt any confession of judgment or 
any wnivC'I' of (111)' of the rights to which the 
buyer is C'ntitlC'd unclel' this sectinn induding 
spE'clfically his or her right to cancel the sale 
in accordance with the provisions of this sec
tion. 

(5) Fail to inform each buyer mully, at the 
tiuw he or she signs tile contract 01' purchases 
the pl'Opel'ty or services, of his or hel' right to 
cancel. 

(6) Misrepresent in any mat1lWl' the buyds 
right to cancel. 

(7) Fnil 01' l'(,fuse to honor mw valid no
ticl' of cancellation by a buver and within ten 
(10) business days after the rc.>ceipt of such 
notice. to (i) reful1d all payments made 
under the contmct 01' sale; (U) return any 
property traded in, in substantially us good 
condition us when received by the sellet; (iii) 
cancel und l'c.>tUrtl un}' negotiable instrumc.>ut 
executed by the bu)'el' in connection with the 
contract 01' sale and take any action necessary 
or appropriate to terminate promptly any 
sccurit>' interest created in the tl'nnsaction. 

(8) Negotintc, tl'ansfer, sell, 01' assign any 
note or othel evidence of indebtedness to a 
finance company or otlwr third partx prior to 
midnight of the fifth business da)' follOWing 
the day the conh'act was signed or the prop
erty or services were ptll'chased, 

( 9) Fail, within ten (10) business days of 
l'cceipt of the buyer's notice of cancellation, to 
notify the buyer whether tIl(' seller intends to 
repossess or to abandon any shipped or de
livered property. 

(c) Definitiolls. For the pmposes of the 
section the follOWing definitions shall apply: 

( 1) Door-lo-door sale. A sale, lease. 01' I'en
tal of consumer property or services with a 
purchase price of twenty-five dollars ($25) 
01' more, whether uncleI' single or multiple con· 
trncts, in which the seller or the seller's repre
sentative personally solicits the sal!'. including 
those in response to or following an invitation 
by the buyer. and the buyer's agreement or 
offer to purchase is made at a place other than 
the place of business of the seller. The term 
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"door-to-door sale" does not include n tl'nns(\C
Hon: 

(A) Made pursuant to prior negotiations 
in the 1':0Ul'se of a visit hy the huym' to n 1'I.'tnil 
business cS,tahlishment having a fixed lWl'mn
nent location where the property is cxhibited 
or the services ate offered fOl' sale on a con· 
tinuing basis; or 

(B) In wl1ich t1w consumei' is accorded the 
right of rescission by the pl'ovisions of the 
consumeI' cl'edit prot('ctiOl) act (15 uses 
1635) 01' l'(.'gulations issued pursuant thereto; 
or 

(e) In which the btlyer has initiated the 
contract and the pt'opcrty 01' services are 
needed to meet n bOlla fide immediate per
sonal emergency of the buyer, and thr buyer 
furnishes thc seller with n separate dated and 
signed p~lI'sonnl statement in the buyer's hand
writing describing the situntion rl.'<juiring im~ 
mediate l'emedy and expressly acknowled~ing 
and waiving the right to cancel the sale within 
thl'(,{' (:3) busiJwss llnys; 01' 

(D) Conducted and consummated entirely 
by mnil or tciephone; and without any othel' 
contact between the buyer an~l tht' seller or its 
representative prior to delivery of the ptoperty 
01' performance of the services; or 

(E) In which the buyer hits initiated the 
contract and specifically requested the seller 
to visit the buyer's home fOl' the pm'pose of 
repairing 01' performing mnintc.'lHlllce upon the 
buyer's personal property. If in the course of 
such n visit, the scller sells the buyer the right 
to receive additional services or property other 
than replacement parts necessarily used in 
pLJorming the maintenance or in making the 
l'('pnirs, the sail' of the' ,\dditionnl property or 
sel'vic.'es would not fall within this exclusionj 01' 

(F) Pl.'l'tnining to the sale 01' rental of real 
property, to the sale of insurance or to the 
sale of securities Qt' commodities by a broker
dealer registered with the sccul'ities and ex
change cOlllmission, 

(Z) Consumer 111'operty or services, Prop
erty or services purchased, lensed, 01' rented 
primarily for personal, family, or household 
pUl'pOSCS, including courses of instruction 01' 
tl'nining regardless of the purpose for which 
thev are taken, 

(3) SeFcl'. Any person, pnrtnershil!. co)'po
ration, or association engaged in the door-to-
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door sal" of consumer prOpl'rty or services. 
(-1) l'lace of bllsillC'ss. The main or perma· 

nent brunch OfRCl' 0\' local addrC'ss of a seller. 
(5) l'tll'c//{/sc p";cC'. TIlt' total pric(' paid 

or to b(1 paid for the C0l1S1111Wl' propt'llty 01' 
services, including all interest and service 
charges. 

(6) Busil1ess dall. Any calendar day except 
Sunday, or the following business holidays: 
New )'enr's day, Washington's birthday, me· 
marin) day, indcpendl>IlC(1 day, labor day, 
Columbus day, veteran'll day, thanksgiving 
day, and Christmas day. [L. 1973, ch. 211, 
§ 18; L. 197·1, eh. 2.30, § Q; L. 1976, ch. 236, 
§ 9; July 1.] 

KANSAS COMMENT, 1973 

1. A consumt'r has a right to cancel a hOllle soliel. 
tation sale pursuant to suilSt'ction (a). The notice 
of cancellation must be in writing, given to the seller 
at the addrcss stated ill the IIgreement signed by 
the buYerJ lind given prior to midnight of the third 
business (.IllY lifter the dllY the buyer signs lin agr~e· 
tnt'nt or offer to purchase whieh complies with sub
~ecti()n (b). These arc tho only forlllal requirements 
of th~. act with respect to the buyer's cancellation. 
This right to cancel is nl'W to Kansns law. 

Although the act does not require thnt a notice 
of canccllntion be mnlled, it is nssumed that tills 
will be the nonnal method of cnnceIlntion. Notice 
of canccllntion is given nt the time of mailing. Tho 
risk of non-receipt of a mailed notice of cancellntion 
is placl'<\ on the seller, but the buyer hns the burden 
of proving that the notice was prof,erly mailed. 

Goods nnd services arc frequently sold to a bUYer 
at his home because of nn cmergency. Common 
examples nrc t'mcrgency repairs to broken water pipes, 
furnnces, applinnces nnd the like. Since such trans
nctions mny come within the definition of home so· 
licitation sales, seUers mny be reluctant to perfonn 
services or deliver goods bef-oro expiration of tile 
3-day cancellntion period. Application of the right 
to (.'ancel to emergency situations would havo the 
undesirable effect of seriously deterring sellers from 
perfonning in tlmo to deal with emergencies. Sub· 
section (a) (5) therefore provides that tho buyer 
may not cnncel a sale if tile stated conditions are 
met. The word "emerg~ncy" is not defined; the 
intention of the subsl:Ction is to protect the seller 
who in good faith relics I1n the statement of tho 
buyer that lin emergency exists and who perfornls 
Immediately at the request of the buyer. 

The right to cancel provided by subsection (a) 
is not exclusive. It in no way nffects the right that 
the buyer may hllve Independent of the IICt to revoke 
an olfer to purchase which has not bel!n acceptecl by 
tho seller, or to rescind because of fraud, duress, 
brench of warranty or other causes. 

2. The 3·day period for cancellation does not 
begin to run until the buyer signs a written agree
ment or offer to purchase complying with subsection 
(b). To comply, the IIgreement or offer must con· 
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tnln tho unte on which the buyer actually signs it 
nl,d the caption nnd slntemcnt \'cqulrecl by subsection 
(l» (2). Under subsection (11) (3), tho seller mn)' 
usc fonl1s prescribed by the F'edernl Trade Com
miSSion In lUlY stlltute. rule 01' regulation which be
comes effective at the federnl level; comp'linnee with 
tho fcdoml fonll is compliance with this scctlon. 
'111e purpose of slIbsl'ction (b) (:3) Is of course to 
nvolcl duplicntlon nnd overhtp. 

3. Dudel'subscction (e) (1), the lO.dny nerlod 
durIng whIch tho seller must tendel' to thl.> buyer 
IlUY IlIlYll1l.'lltS Ilml Ilny evidence of Indeht('dll('ss runS 
from the time tho sale has b(~en c(tncdled, i. c., from 
the tln'o th\.' buyer delivers a written, notice oE can
cellation to the seller or depoSits tho notice In a 
mallboK. 

Under subsection (e) (2), If the seller took a 
trnde·ln ns part of 11 home solicitation sale which 
hns bl'cn c:mcelled he must tender the good~ traded 
In. Tho risk of loss of damagt' to the goods rests 
wUh the seller. If he cnnnot tentler the goods in 
substantially ru; g'ood I.'Onditlon as when received, 
the buyer mny elect to ttlkl~ In cush the trnde.in 
nllownnce fixed by the partit'S in the contract. This 
provision is designed to protect the bUYN wlwr('l ~oods 
tmdcd in have not been tendered or have been dam
n~ed. In such (\ case he Is given un election to sue 
either £01' relunt of till,' goods or for the trnde-in nl
lownnee. 

As n menns of Ilssurlng I.'Omplianct' by the seller, 
subsection (c) (3) proviilrs that thr huy-er may re
taIn possrssion of any goods delivered to him by the 
selJer with r.!sll(.'('t to 11 sale cllIlccllLod till del' subsec
tion «(I) (1) until the seller comp\i('s with his obl!
gallons lmc1rr subsection (e). \\lhile.in possession 
of the goods the buyer lilts a lien as security for his 
chlhn ngalnst the selIcI'. 

4. Suhsectlons (d) (1) and (2) state tho obit
gnt!ons of th~ buyer in the case of a cnllceUed home 
sol!cltat!ol} snle. To protect the buyer from the scHer 
who Il\ay seck to Itutlose lilt obllgntloll 011 the buyer 
by tlntensonnhle delays in dl.'lIHUltlinJ.{ tV1livrry (If the 
goods the seller must dr-mand possessloll within n 
reasonable time and 30 days is presumed to be n 
rcnsortable time. Goous not demanded withln n 
rensonnble time become t}lO property of the buyer 
without obltgnUon to pny for them. To protect the 
seller the section Impose,~ on the hUyt'f a duty to 
take reasonable care of the goods white they arc In 
his possession. Except for this duty of care, under 
subsection (tl} (S) the goouS ddivcri!d under a home 
solicitation sale nrc lit tho seller's risk path prior to 
,lIld (Ifter canccUatioll by the buyer; II buyer may 
<''IInc(,'t a sale n£tel' destruction of the goods without 
his [nult 1£ the dt'Structlon occurred during the 3.dny 
cnncrllntion period. 

With l'cspect to home solicitation sales involving 
the sale of servit"Cs It Is not possible to restore the 
partIes to their original positions if services have been 
Ilcrformccl prior to cancellation. Subsection (d) (3) 
discouragNI n seller from perfonning any SCl'Vlces dur
ing the 3.dny t':ltIccllnt!on period by requll'illg him 
io net entirely nt his own rIsk. 

Luw Hcview mitt llar ]ounlnl llefetcncesl 
Men~ionc(t In "The New Knnsas Consumer r..e~ls-
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tnt/on," Bllrkley Cltll'k, 42 J. D. A. Y... 147, 190 (1973). 
Cited in discllssion of consunWI protection In Tenth 

Judicllli Distl'/ct, WilIilllll P. Cohtcs, Jr., ,t4 J. B. A. K. 
67, 71 (1975). 

Discussed in note, "A New Klll\SnS ApPI'OIlCh to lin 
Old Frnud." consumet· protl'r:tiOl!J Polly Higdon WiI
hat'dt, 14 W.L.J. 623, 634 (1070). 

50-641. rL. 1913. (~h, 211, ~ 19; Re~ 
pealed. L. 1974. ch. 280. § 7; July LJ 

50·(;,12. Citation of net. This net may be 
cited as the Kunsns cnnsun1('1' j)l'otectiol1 net. 
fLo 1973, ch. 217, § 20; Jan. I, 1974.] 

5~.(jiJ:I. Scvcrt\bility. If any provision of 
this act OJ" tIl() npplication tlwreof to any PL'I'
son 01' circnmshlllct's is Iwld invalid. tlll' invn
liclity does Hot affect otlll'l' provisions or ap
plications of this act which can be given 
tiffed without the invalid pI'ovision or nppli
(·ation, and to this ('!lei the pt'Ovisio\1s of this 
nct nre s('vl'rnhh" 1'1. 1973, eh. 217, § 21; 
Jnn. 1, 1974.] 
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