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WELCOMING ADDRESS -~ Harry Fleischman

Harry Fleischman is the American Jewish Committee's representative to the
New Directions for Corrections project. Harry is the Divector of AJC's
Race Relations Division and the Executive Director of The National Alliance
for Shaping Safer Cities.

I am honored to welcome you to this conference which is co-sponsored
by the Center for Social Work Research of the University of Texas at Austin
and the Institute of Urban Studies of The University of Texas at Arlington.
This session is being co-sponsored by the University of Texas Law School.
This project was unofficially launched in March, 1975, when the First
National Conference on Capital Punishment was held at Notre Dame University
under the sponsorship of The National Council of Catholic Laity. It sub-
sequently developed into a coalition which included among its members the
American Federation of Labor and Congress of Industrial Organizations
(AFL~CIO0), The American GI Forum, The American Jewish Committee, The
National Conference of State Legislatures, The National Alliance of Business-
men, and The National Council of Catholic Laity of the U.S. Catholic
Conference. These organizational sponsors will be able to share with their
constituencies the information presented at the conferences, in the
following manner:

The conference proceedings will be published in five (5) volumes which.
will present the concepts surfaced in each of the conferences, along with
the resulting dialogue and feedback. In addition, selected (recent)
research on corrections, c¢riminal justice and citizen involvement will.
be prepared from the presentations submitted by the participants in the
conferences. The five conferences will address different areas of cor-
rections. Throughout the series, the dialogue will “"stretch" across dis-
ciplines by gathering theorists and practitioners from concerned fields
including ex-offenders and persons representing the public and inviting
them to address the issues surrounding corrections, criminal justice and
citizen involvement.



A citizen action program will ba developed for the sponsoring bodies
to deliver to their constituencies utilizing the materials and concepts
derived from the conferences. The program will facilitate enlightened
citizen involvement in the corregtiona] systems through education and
interaction. Training specialists from each of the sponsoring organizations
will participate in a training-of-trainers seminar designed to equip them

»with a workshop program for delivery in their respective organizations. The
methodology will be transferable, we hope, to other criminal justice issues.
Your participation will be highly valued and depended upon in oider to bring
the best thinking possible into exploring some new directions in the cor-
rectional process.

The theme of this conference is punishment in a civilized society.

What is punishment? What is its purpose? Is it to deter crime? Is it to
restrain people from committing crime? Is it for revenge against the
criminal? Is it to.reform him?

Take a look at Capital Punishment. Crime statistics show no higher
bgmici&e rate in states with Capital Punishment than in those without such
punishment. Michigan (without Capital Punishment) had about the same rate
of Ohio and Indiana, each of which have the death penalty. A study of
homicides by criminologists during short periods before and after several
well-publicized executions during the 1920's and 1930's in Philadelphia,
found that thare were significantly more homicides after the executions
than before.

Supporters of capital punishment argue that only the death penalty can
protect the public against further crimes by convicted murderers. However,
innumerable studies show that murderers are the least likely {i.e., those
convicted murderers in jail and prison) of all classes of offenders to
return to crime when they -are paroled or released.

Some have argued that retaliatory punishment is required as a form of
moral education. One Taw official ardued "to allow heinous criminals to
commit their crimes without the commensurate feparation of the death penalty
would surely brutalize and degrade human nature and reduce society to a
state of barbarism." T6 this Arthur Kessler replied, "Deep inside every
civilized being lurks a tiny stone-age man, dangling a club and screaming,
“'an eye for an eye.' But we would rather not have that Tittle fur-clad



figure dictate the law of the Tand." Today, one murderer, Gary Gilmore,
was executed by a firing squad in Utah, the first instance of capital
punishment in this land for a decade. Giimore demanded that he be executed
instead of receiving 1ife imprisonment, and he had attempted suicide two
times. There are now 358 people on death row throughout the nation. The
fact that we have re-enacted capital punishment may enact a considerable
number of additional executions.

Another example is Peter Reilly of Connecticut. He was convicted of
killing his mother, and sentenced to prison. Some years later, after a
great deal of aid from playwright Authur Miller, it was found that the
prosecution had withheld evidence. Further inquiries revealed that someone
else had committed the murder and Reilly was freed. If capital punishment
had been legaily accessible, he might just have received a posthumous
pardon. .

In another case, Anastasio Vargas was convicted of murder and sentenced
to death in Texas, in 1926. His head was shaved in preparation for the.
execution, whereupon a stay was granted after another man confessed to the
crime.

Warden Duffy once stated that capital punishment is a privilege of the
poor. Former Governor DeSalle, of Ohio added, "During my experience as
governor of Ohio, I found the men in death row had one thing in common;
they were penniless.” There were other common denominators: Tow mental

“capacity, 1ittle or no education, few friends, and broken homes. The fact

that they had no money was a principle factor in their being condemned to
death.

The study of rape cases in Florida between 1940 and 1964 revealed that
only 5% of Caucasians (whites) who raped white women were executed, while
no white was sentericed to die for raping a black woman. However, 54% of
blacks convicted of raping white victims were sentenced to death.

Why are we here? One reason is that increasing violent crime is making
a jungle of our cities. We have asked Americans the following questions
(and in all too many cases, Americans have given appallingly incorrect
answers): 1) Who are most often murder victims, whites or blackz? The
FBI's 1975 uniform crime report says the 51% of all murder victims are
white; 47.5% were black. 2) Are most violent crimes committed by people



of one race against people of another race? No. Violence seldom crosses
the traditional class and ethnic lines. 3) What type of person is most
often found committing criminal offenses? Two~thirds of a1l arrests for
major crimes are committed by people age 21 v younger. . 4} fo most jails

in the United States have educational programs For inmates to keep them
from becoming repeaters? The Justice Deparﬁﬁﬂnt‘sll?‘c Maticnal Jdail Census
reveals that less than 11% of jails had any educaiional fasiliiies.

The question of "crime careers" should be gonsidersg. How many re-
peaters in crime do we have? The study by the F3I of 256,000 persons wha
were arrested between 1970 and 1975 showed that 64% of theim had been arrested
two or more times., The study also showed that thes: quarter of a million
people had been accused of more than one million crimes.

How much does c¢rime cost the country? The Joint Economic Committee of
Congress estimates that the overall cost of crime to the nation during
1976 - just that one year - was at least 125 billion dollars; the crime tax
of over $500 a year for every man, woman, and child in America. These
questions and their answers inform us of a need for citizen action in order
to deal with crime.

Crime in the street has polarized the nation. Americans in massive
numbers have come to fear and distrust strangers in public places, partly
based on some sound good reasons, and partly based on myths-centering around
crime. A Gallup survey taken in 1949 showed only 4% of big city residents
naming crime as their city's worst problem. That figure had risen to 21%
by 1975. This is a higher percentage than that of unemployment, jnflation,
or anything else. MWe are all becoming casualties of fear.

Art Hoppy described this aspect of fear well in a recent column. "He
received a letter from a great-grandmother who wrote: "I have 1ived many
years over my three score and ten, but if any juker thinks I would sii and
be abused and have my purse taken without resistance, they are crazy."

With obvious relish, she tells how she always carries a knife vhen she
rides on a bus, and what she would do to those young goons who are asking
for it. But then she reflects and says, "Born in San Francisco, I never
thought of the city--so gentle during the greater part of my life-- would
cause me to coldly and without fear contemplate mutilating another human
being."



Adds Hoppy, "I was coming home the other night, a tennis racket in my
hand, half-way down the block, two ominous figures approached. I envisioned
them accosting me, demanding the few dollars I had in my wallet. My grip
tightened on the racket. 1 would swing it like & club, bloodying their
faces, cracking their skuils, beating them, nurting, killing them. Fifty
feet from me they opened the doors of a parked car. In the Tight, I saw
that one was an old man, the other a young woman in slacks. I was ashamed."

I cannot help wondering how mzny of us have not felt this irrational
urge to kill by now. Violence breeds fear of those who are younger and
stronger and more orone to violence than we are. But fear cracks the
citadel of self. And hating fear, it is natural that we hate those who
have made us afraid. This is what makes an old woman carry a knife on a
bus. This is what makes men envision crushing two innocent people to death.
But te dream such dreams, we must callous over a corner of our souls. Those
relatively few among us who have actually been beaten and robbed are truly
casualities of the times. But I think so are we all,

The American Jewish Committee initiated the National Alliance for Shaping
Safer Cities fn 1970, bringing together organizations of varying ideclogical
views in order to take the crime issue away from both the ultra-right that
call for repression, and the ultra-left that call for violent confrontation.

We are dedicated to reducing both crime and the fear of crime in America
This requires recognition of the faect that the present criminal justice
system does not deter, detect, convict or correct. It will not become a
real system without substantial public understanding and action. Thus, we
mobilized experts in the ¢riminal justice field, such as; The National
Council of Crime and Delinquency, The VERA Instituie of Justice, The Fortune
Society of Ex-convicts, and the Odyssey House for Ex-addicts in order to
help educate unjons, church, business, and civic groups to act effectively
against crime and injustice. We have compiled a 1ist of twenty-two steps
for a safer neighborhoed which includes better lighting, citizen police
auxiliaries, youth and adult escort patrols for the elderly; etc. But we
warn that while the measures we advocate would reduce crime in the neigh-
borhood and improve the 1ife of the residents, increased crime control
measures in one area sometimes lead criminals to seek their activities in
another area. Therefore, we stress the urgency involving all citizens in



in on-going campaigns for long-range cures as well as short-range band-
aids to conquer crime in America.

‘About a third of the nine-million arrests in 1975 were for "victimless"
crimes. ‘In order to enable the police, the judiciary, and correctional
personnel to deal with serious crime, many groups are now' urging that we
spend less time and money prosecuting so-called "victimless"crimes such as
drunkenness, gambling, prostitution, marijuana use, and homosexuality. Half
of the fifty states have decriminalized public drunkemness and more than a
third of the states have removed bans-against homosexual practices and
other commonly outlawed sexual acts that invelve only consenting adults.
Certain forms of gambling have been legalized in thirty-four states.

Furthermore, in 1972, after the Attica riot the Alliancé launched a
massive campaign to achieve a bill of rights for prisoners throughout the
nation. We hail the action of Pennsylvania‘s Attcrney General who endorsed
such a bill of rights for prisoners in Pennsyivania State Prison. We
issued a statement on human rights for prisoners and endorsement was gaired
by more than 500 leaders of religious, racial, business, labor and civic
groups including 105 Catholic Bishops, Archbisohps, and Cardinals, and 30
international union presidents. Many governors and state attorney generals
agreed to take affirmative action on our proposal. .

Our statement called for the adoption of the U.N. standard minimum
rules for the treatment oi prisoners. These rules prohibit racial or
religious discrimination, require separation of untried from convicted
inmates; and the separation of youthful offenders from hardened criminals.
They declare that no punishment shall be imposed unless the inmate has
been informed of the offense alleged against him and given the proper
opportunity of presenting his defense. These rules clearly state that
untried prisoners are presumed to be innocent and should be treated as
such.

Prison reform is needed not only to protect the rights and safety of
prisoners, but also to protect the rights and safety of correctional
employees and the general public. Edward Kirkland, a guard at Sing-Sing,
reflected in a press conference that if a bill of rights to prisoners had
been in effect before the Attica riot, the forty-three hostages and prisoners
who died there ‘would probab]y‘stil1 be alive. If we want to prevent further



riots and save lives of guards and prisoners, we need to adopt this bill of
rights now. Even presidents have recognized that prisons today are "colleges”
of crime, and many people are urging the diversion of offenders into health,
welfare, and other community bzszd facilities. They suggest these measures
would prevent petty offenders from becoming hardened criminals, reduce

rates of recidivism, and thus reduce the amount of crime against all of us

on the streets and in our home.

Are those who support prison reform "bleeding hearts"? One letter I
received signed "mugged citizen" asked, "Has anyone in your family or
friends ever been mugged, raped, or kiiled by these animals? Have any of
you taken the time to visit the hospitals, to see the ones these animals
injured so badly that they are crippled for Tife? No bill of rights for
them." 1 can sympathize with his anger. My son was mugged, and I lLave
been robbed and burgularized, but anger is no program.

Would it not be better to work the programs which would promote res-
titution and compensation for the victims of crime? A number of states
have such laws today and there is legislation in the U.S. Congress to
promote the same approach. Minnesota, for instance, sends its offenders
to a restitution house where they can work for a living, support their
families, pay taxes, and also compensate their innocent victims. 1In
Sweden each year, 80% of its convicted offenders receive a suspended
sentence or probation, but forfeit one-third of their daily pay for a
period determined by the sericusness of their offenses. These new ap-
proaches existed centuries ago in China, in Judaic life, in many Slavic
cultures, among some African tribes, and in Northern European countries.
Most often, the wrong-doer was obliged to make restitution to his victim
and if he had killed or injured another man, he was required to support
the widow and family as Tong as it was necessary. Can we be as wise as
our forefathers? 1 have anly touched on some of the issues we will be
debating throughout this conference. In conclusion, let me stress that
we have power in our coalition, the power of informed pub1i¢ opinion. We
can come to agreement on the issues before us and then uwite to educate
the members of our own organization and the general citizenry. If we
achieve this goal, we can turn the country around and bring peace and:
tranquility to the nation,
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A Critical Overview of the Criminal Justice System

John Kaplan
Stanford University

After graduating from Harvard with degrees in physics and law, Dr. Kaplan-
elerked for Justice Tom C. Clark of the U.S. Supreme Court and then continued
on to the University of Vienmna for advanced studies in crimindlogy. After
four years in prosecutorial capacity with the federal govermment, he re-
turned to the academic world. He has served on the faculty of Stanford
University since 1965, and is curvently a professor of law. Dr. Kaplan re-
mains a prolific author, haping written five books and fourteen articles in
the last decade. He is noted for his work in the criminology of drug
offenses, and his tewts are the most widely used law books eurrently in

print.

My discussion is scheduled as a critical look at the criminal justice
system.. The idea of criticizing the criminal justice system is really too
easy. Frankly, it is a "sitting duck." The police, the prosecuters, the
courts, the prisons, probation and parole, are really too easy as targets.

A1l of these defects are mainly a consequence of the poor materials with
whizh we are forced to construct a society. But consider some of the other
institutions in our society; medical care, mental heaith, welfare, education.
Can we say that any of these institutions is in better shape than our criminal
justice system? Or if it is in better shape, is it in much better shape?

A1l of these institutions could be greatly improved if we had only four items:
1) better people, 2) more resources, 3) much more knowledge, and 4) easier
problems to cope with.

The first thing we must realize about the criminal justice system is
that the causes of crime are compiex and difficult, and that our society
for very many reasons {many reasons we do not understand), is generating a
tremendous amount of crime. After a }ong period of decline in crime,around
1955, crime began to go up, and it has been going up at an accelerating rate
ever since.  The reasons for this rise in crime are very complicated. Any-
one who views the problems realizes thdt such things as the decline of the




American family, inequality of wealth and opportunity, are very difficult
problems, and that they do cause crime and aid the cause of more crime.

The criminal justice system is not a very important determinant in the
crime rate. In other words, within the 1imits we are talking about here,
any foreseeable change in the criminal. justice system is not going to have
a great deal of effect. If we did away with the criminal justice system, I
am convinced that c¢rime would go up considerably. If we had a police state,
I am convinced that crime would go down. In America today, the criminal
Jjustice system, in most instances, is not a very important determinant of
crime. This is a very important reason when you analyze all the aspects of
the criminal justice system we can improve, even in terms of crime prevention.
Regardless of how well we do on Towering the crime rate through the actions
of the criminal justice system, we can at least make the system more efficient,
imore just, more humane, and in some ways less expensive. This is a very im-
portant thing upon which we must concentrate. OFf the institutions of the
criminal justice system, the intake institution, the first one in criminal
Jjustice is, of course, the police. We have learned that the police cannot
catch many more people than they do, without vastly increasing their resources.
The problem is that criminals by and large are intelligent, and where you
have more policemen, they will go elsewhere and commit crimes. That is one
reason why police patrol, about which there is tremendous debate, is not as
effective as we had thought. By @nd large, criminals just waited until the
patrol had'gone, Similarly, if you heavily police one area, you get a
displacement effect and the criminals go elsewhere. Now, that doesn't mean
the police can't do better, and afgreat many innovations in police techniques
are being tried now. Some of them will be improvements, but we cannot expect
a great deal more from the police than catching criminals. But what can we
expect?

We can expect that the police be more humane, more just, more law-abiding.
1 think every observer of the criminal system has noted that over the past
twenty years the police have become more humane, less brutal. If the trend
is continuing (and hopefuily it will continue into the future), there exist
three "police related" problem areas. The first one is police corruption,
which is a very serjous problem, one that is endemic to certain police depart-




ments of the large eastern and northeastern cities. OFf course, there will be
a certain amount of corruption in any institution, but as the Knapp Commission
in New York showed, the police departments in some cities are so heavily in-
filtrated by corruption that we really almost despair doing anything about

it. Gradua]]y; over time, we hope it will get better. Certainly there are
things that can be done. Many of the things that can be done are at the
legislative Tevel because a great deal of corruption comes from non-victim
crimes.

Secondly, we worry about inequality in the law. This is: 1) the use
of physical force when it is not necessary; 2) the police treating different
pecple differently because of race; and, 3) abrasions which are aggravated by
_ insensitivity. We are trying to change our police. They are human beings
and they do not adapt as readily as machines do to new instruction. In
addition, we have the problem of inequality. This is a problem which is
not on1} racial, but also economic. The police treat people differently,
not only because of what the people are, but also how the people behave
toward the police. Middle class people are respectful of the police, thus
they have less trouble in their dealings with them. Perhaps the police have
no Tegal right to demand that the people be respectful, but if we learn how
to treat our police differently, they will treat us differently. This is
something that the whole of society needs to practice.

The third problem area concerning the police is their violation of the
Taw. Most often they violate the law not only with respect to corruption,
but also with respect to constitutional rights. We agree that the police
should honor the constitution and the rights that it guarantees to all people.
However, citizens want the police to catch lawbreakers, and if the police
have to "cut a couple of corners", the citizen by and large approves. Until
this society rids itself of the dangerous notion that the end justifies the
means, we can only expect the policemen to keep dning what we want them to
do, rather than what we tell them to do.

There are several ways in which the police are cianging. In three areas
we are getting new kinds of people within the police that are having an
effect. The first area is that of civilian participation. This not only
cuts down on police expense, but also gets people into the police station

10




who are not bound by the police code and can testify as to what goes on.

That is a very important thing, and there is no reason to believe that the
police do not know it and behave differently around the citizens. The second
area is that of women police officers. They do not seem to be quite as adept
to violence, and they do not seem to be quite as anxious to use violence. I
think that will be a very healthy trend in our police departments; the addition
of more women will have an important effect upon the vital image ("Macho")

the police try to project, even though they are very often a social service
agency. The third and final area is that of minorities. We are getting

more and more minority group members in the police. It also has its problems,
however. Minority citizens levy brutality comp]aihts against minority members
of the police force at a much higher rate than those levied against the white
middle class police officer. But in the future, the police will be seen by
the minority group as more representative of the community. It will be a
better thing for community and police relations. But the important things
that we have to change are the institutional structures of the police and the
relations between our citizens and our police. They are working on this, but
it is a long difficult process.

The next institution of the criminal system that I would 1ike to discuss
is the bail system. The fact is, people who are accused of crime are released
from jail pending trial, depending on whether they can put up the necessary
amount of money or get somebody else to put it up for them. Thus, we see a
regressive tax upon the poor in a sense. Also, it is a clear inequality in
our system that is expensive to society in terms of keeping many people in
jail who do not belong there. This is an inhumane, unequal thing to do to
a human being. Now, one of the problems is that in our bail system we find
the fact that there are many people whom we arrest and do not really want to
go free, people accused of violent crimes, fugitives, and the 1ike. Some day
we will confront this problem honestly and try to develop workable standards
for keeping people in jail pending tridl. Currently, we keep far too many
people in jail and our methods of predicting who will become violent and who
may commit other crimes are very, very bad.

The next aspect of the criminal justice system I wish to deal with is that
of the prosecutor's office. It seems to be that the basic problem of the

1



prosecutor's office is that they are understaffed, which puts tremendous
pressure on them to get rid of cases that will otherwise take up too much
time. The other problems of the prosecutor are the problems of prosecutorial
discretion. There are no controls on it. Well, there are.of course, other
problems of prosecuting. Not all of our devices can make sure the prosecuter
is fair during trial, but I think by and large on the whole, he is not one of
the major problems in the American Criminal Justice System. A more serious
problem, I think, is that of the defense attorney. First of all, defense
attorneys vary so tremendously in their quality. Some are very good, some are
very poor. Interestingly, the public defender's offices that I am familiar
with tend to be by and large better than the average criminal defense attorney.
They cannot be the best because the best are making very good money, perhaps
defending criminal cases for people who can afford it. On the other hand,
most criminal lawyers work for people whn are middle class but cannot really
afford the expenses of Titigation and they very often do a very shabby job.
However, the public defender is somewhat independent.

Another problem is that most public defenders are grossly overworked.
This prevents them from doing as good a job as they could and maybe should.
He may receive a flat fee for defending the case. Therefore, if he can work
out a plea of guilty, he may put tremendous pressure on his client to piead
guilty. Thus,the interest of the attorney may diverge from the client. The
public defender has to keep his calendar moving or else the whole system
will grind to a halt. I think the problem of not enough adversary system
in the criminal defense is Balanced by the problem of too much adversariness.
Very often our defense attorneys use unethical antics to help get their
clients freed. Again and again defense attorneys try to delay cases on the
theory that the delay works for the defense. I think by and large that is
true. The longer the delay in the case the better the defense,as witnesses
tend to forget or they die. The prosecution has the burden of proof, and
very often the case simply gets "stale", and the prosecuter is willing to
make a much better deal in plea bargaining. How can we prevent this?

The court could do a great deal to prevent it. Many of the judges are
former defense attorneys who relied on this when they were defense attorneys
and they know the "game." In addition, the defense attorneys will often

12



stall things along not only for delay but also until they can get a fee from
their client. Every defense attorney knows that once your client is convicted,
they are not going to be willing to pay a fee and if they are acquitted, that
shows they were innocent anyway and did not need you. So, typically the
defense attorney will stall the case until he gets his fee. In some courts
the defense attorney will say "we move for continuance according to Rule I

of the court”. Rule I means a District Attorney has to get paid. Another
thing, a District Attorney will slyly say "Well, your honor, we are waiting
for a missing witness." This is not a very healthy way to run a criminal
system; it has many serious effects that we should try to stop.

The next area in our criminal justice system that we want to talk about
is the trial. Here, the System is in its "best shape." The trial is not
perfect, but the American trial is probably more fair to the defendant than
any other justice sytem ever devised. It is an elaborate, expensive, and
inefficient system. It depends in part upon human beings being gullible
and curious, as well 2s a great many other things. The problem with the trial
is simply that it is so elaborate and takes so long. Perhaps we could con-
sider it unnecessarily complicated. Another related problem is the type of
sentencing. The first problem of sentencing is that it is standardless. We
do not really know what the proper sentences for different people for dif-
ferent crimes are. I do know that the criminal law has purposes of deterring
isolation, rehabilitation, retribution and many other subsidiary purposes
but the judge has to balance all of these things against each other and it
may be that they point in perfectly opposite directions. Deterrence may
require a punishment, but the judge may feel that the chance of rehabilitation
would be better served by not punishing. Not only that, the judge may feel
that although deterrence requires a jail term, the defendant has a family,
and sending him to jail will disrupt his family and make him even more likely
to commit a crim2. Also, it will put his family on welfare, and it costs
society a great deal more in the way of money than necessary.

Furthermore, judges will make different decisions depending on their
different values and how seriously they regard different crimes. One judge
will regard marijuana smoking a very serious crime and another judge will
regard sex offenses a most serious crime. Sentencing is committed to the
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discretion of the judge. We are moving toward standard procedures as well
as toward a review of sentences. Maybe there are no right sentences. Maybe
it is more important to have sentences that are uniformly applied than to

do the right thing. Maybe equality and fairness is more important in
reaching the right results. The problem when you have mandatory senten&ing
is that people are forced to go to trial more and crowd up the courts further
or the prosecutor is forced to'bargain s0 hard that he gets out from under
the mandatory sentences much less than would be the case if the defendant
went to trial. This is a serious problem, and it may be that there is no
solution to it. It may be the guilty plea prevents rationality in sentences,
and we have to do something about it. We as yet have not learned how to use
very short sentences. Many countries have. By and large, they work as well
as long sentences and they can be applied to many more people, increase the
deterrent effects of the law, and we can actually do something by cutting
down on the unproductive, shockingly Tow percentages. No doubt that the
United States uses the longest sentencing in the developed world, and indeed
probably even in the worid outside the iron curtain country.

I think we can say that we have learned a Tittle bit in the last ten
years in the criminal justice system. The most important thing we have
Tearned is that rehabilitation should not be a goal of imprisonment. Re-
habilitation may go on in the prison, and it may not. The most important
rehabilitating effect, I think, is that people get old. Regardiess of
whether it (rehabilitation) happens or it does not, the important thing is
that it is not a reason to put people in prison until they are rehabilitated,
because we do not know when they are rehabilitated. One thing is clear, that
behavior in prison is not a predictor in any way of a law-abiding life out-
side prison, so as a result, holding them in prison so we can see if they are
rehabilitated, is simply a waste of money, time, and is inhumane. We should
make available educaticnal programs and the like, if the prisoner wants
such programs. But we must understand that whether they do it or not
is their choice, and they do not get any reward for it or any punishment
for not deinyg it. The worse thing we have learned so far is that coerced
rehabilitation does not work. Once we "divorce" vehabilitation from the
goals of punishment and make nothing depend upon rehabilitation, we will
begin to learn sometning about rehabilitation.
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In addition to the problems of getting rehabilitation out of the system
one of the basic problems is that our prisons contain large numbers of
dangerous people. Sexual assaults and all sorts of terrible things go on
in our prisons, and the problem is that they will continue because the only
way we can prevent prison "persons" taking terrible advantage of each other
is to keep them in such close custody that it is extremely inhumane. We do
not know how to handle this problem. Many people feel that because we can-
not handle it, we should not send anybody to prison, but for the foreseeable
future, we may be able to cut down on the impositions and barbaric things
that go on there.

Let us Took at a couple of things which in part may be a solution to
many of the problems we have. One of the basic problems of the criminal
justice system is that there are too.many people processed in the criminal
Justice system who do not really belong there. Such a crime under con-
sideration is drunkenness. We are gradually lowering this as we get more
and more drunks out of the criminal justice system into a public health
system which will not do any more for them, but at least take proper care of
them. We are trying to haggle with the problem of prostitution, but we
simply do not know how within the political constraints of our system.
Heroin is a major problem in our political arena. We have presently removed
about 70,000 addicts from the criminal justice system by maintaining them on
methadone. Criminality drops tremendously when they are on methadone and
they become far more productive citizens. It may be that this is a type of
solution to the heroin problem. Estimates are that up to 40% of major urban
crime in New York is still by heroin addicts, because unfortunately, methadone
does not work for all addicts. When we are able to get more of these non-
victims, these consensual crimes out of the criminal justice system, it may
be that we will have more time and resources to devote to the things we
have to use the criminal justice system for -- violent crimes. But beyond
the victimless crimes, I want to focus on one aspect of the criminal justice
system which is a response to one of its harder problems. The problem is
that there are too many real criminals. The response is the guilty plea
and plea bargaining.

In 1965, the chances of serious assault against an American were 1 in
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550, and now it is 1 in 200. 1In 1974, a study revealed that an American
born that year had just as much chance of dying of homicide as a soldier did

~of W II.  Violent crimes have decreased as a percentage of total crimes in
the past decade, because while violent crimes have only gone up threefold,
non-violent crimes have gone up fourfold.

I wish to discuss the causes of crime. Frankly, I am not very tolerant
of two attitudes. The first is "we should forget about the criminal justice
system since that has no influence on crime." I think that it does, although
there are many other influences, many of which are probably more important.
These are proverty, slums, racism, the breakdown of the family, inequality,
and many others that we frankly are only beginning to understand. But it
seems to me that there is very substantial evidence that the threat of the
criminal justice system does hav: some influenca. In other words, deterrence
does work sometimes.

"1 have equally less patience with the idea, "improving the criminal
justice system will have a major effect on crime." It will not, considering
the resources we could conceivably devote fo the probiem are not available
in a free, open, and constitutionally governed society 1ike our own. De-
terrence at the level of apprehension and punishment that we can achieve
does not work well, nor does isolation based on the theory they will not be
able to do it again if they are in prison. That will not work uniess huge
amounts of money are spent. Nonetheless, there is a place for the criminal
Justice system, and we should devote a sizeable amount of thought and effort
to making it as fair and humane as we can on the theory that if its power to
prevent crime is limited, we at least can make it fair and decent. The
problem,.as I say, is that we have too many criminals and what do we do about
it. ‘

Here 'enters the plea bardain. I am sure that you know the facts about
plea bargaining. Over the United States, about 90% of cases in court are
settled by a guilty plea. Typically, these pleas are the result of a bargain
either spoken or unspoken. The plea bargaining system is‘a constant source
of injustice. It causes some defendants (though probably few) to plead
aguilty when they are not guilty. It allows other defendants far too lenient
treatment.

16




Plea bargaining pits the defense lawyer against his client in what
c¢riminologists have called a "confidence game", an effort to get the plea of
guilty so that the system continues. It causes prosecuters to overcharge
defendants so they can be forced to "cop a plea.” It motivates prosecuters
to Jobby in the legislature for higher sentences, not so that they can be
inflicted, but in order that they can be used as a "club" to coerce more
guilty pleas. By the way, I am convinced that this "club" is a major factor
in the retention of the death penalty. Also, the guilty plea prevents
rationality in sentencing since the judges' hands are so often "tied" by
the plea bargain. Even if these so-called "hands” are untied by any official
bargain, the judge knows he has to offer inducements to plead guilty for the
same reason that the prosecutor does, or else his court will be so hopelessly
Jammed that the backlog will grow tremendously.

The guilty plea also allows criminals to evade responsibility for their
crimes. They can plead that they were innocent, but coerced by the threats
and promises of the prcsecutor and the judge to plead guilty, and find also
that the majesty of the law is a fraud. In addition, to this, the plea bargain
has the great disadvantage of covering all of the other defects in the criminal
justice system. Somebody arrested on a terribly weak case can be offered such
a good deal by the prosecutor covering the fact that the unlawful arrest or
the arrest on too 1ittle cause, will never become public. 1In addition, people
held on bail have a much stronger plea bargaining position. Hence, the
prosecutor has every reason to want people retained in jail entirely apart
for trial. The reason is simple. This way he can move his calendar along;
the judge knows it, the prosecutor knows it, and the legislator knows it.

In summary, the plea bargain is a distorted, disgraceful blight on the
American system of justice. It varies in its necessity from area to area.
In some areas such as North Dakota, the systeni is so undercrowded that plea
bargaining usually does not have to take place. In others, the bargain day
is a national scandal.

A 1ittle thought will show that there are some obvious things that have
been suggested. Part of these work somewhat, some do not. Others have im-
plications far beyond the prablem of plea bargaining. First we can say
quite easily that we should have fewer criminals. Secondly, we can take
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fewer cases into the criminal justice system, and there are major movements

in the system to do just this. Two examples are the movement to decriminalize
non-victim crimes, and the diversion system. The problem with the diversion
system is that it further extends the prosecutor's discretion. It is replete
in inequality and typically, the cases that get diverted are those which would
not have been prosecuted anyway, so it merely extends the power of the state
over more and more people. Nonetheless, it is not the major problem of taking
fewer cases into the criminal justice system. The major problem is simply
that we still have far too many real criminals apart from those who can be
diverted and apart from those who are quilty of non-victim crimes.

Another possibility is that we can simply forbid plea bargaining. The
problem is that experience shows that without mandatory sentencing by the
judge, it just does not work. The judge either is forced to do the bargain-
ing himself instead of the prosecutor, or in order to move his calendar
along, he has to develop policies on sentencing for those who plead guilty.
Everyone knows what those policies are, and that those who plead not-guilty
and go to trial are going to get a more severe sentence. In other words,
the plea bargaining system just appears in another form, indeed an even worse
form, because it is even more "under-the-table" and hidden where no one
acknowledges it. If you couple a prohibition against plea bargaining with
a mandatory sentence provision, you have typically what happened in New York
under the famous Rockefeller Drug Law. What happened was that there were
sharp increases in the percentage of defendants going to trial because of
the restrictions on plea bargaining and mandatory sentencing. There were
increased trial delays, further overcrowding of the courts, the prisons and
a drop in the conviction rate. It would have been all the worse except that
the police did some "bargaining” on the streets and simply did not arrest as
many offenders. What they received for their bargains is not siipposed to
concern us; they did the bargaining.

The next possible solution, one that many people have recommended, is
simply devote more resources to the problem. In other words, the lack of
courts, prosecutors, defense attorneys, is what requires plea bargaining to
begin with, so we should have more of these resources. If you lower the
quilty plea rate to 70% only { and that is still an outrageous figure), you
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would have to triple the number of courtrooms. If you drop the rate to 60%
you gquadruple the number of judges, courtrooms, etc. In other words, the
amounts of resources that this takes are massive, and we simply are not
prepared to use them for this purpose. Frankly, there are many other (better
suited) places we can put that money, including the crime issue and many
other issues in the American way of 1ife.

What about simplifying our trial proceduressvastouse the courts,
prosecutors, etc., on more cases. In practice, this means eliminating the
exclusionary role, therefore saving the court time on hearings. It means
excluding psychiatric testimony on the state of mind of the defendant. It
means doing one thing after another to deprive the defendant of rights on
the theory that the exercise of these rights takes time, and court time, at
that. First of all, this will not work. The number of issues where we could
conceivably save time are simply not that great. Not only that, the
constitution was written to prevent the deniial of individual rights in these
instances.

What then can we do? Norval Morris has suggested that we require all
plea bargaining to be in open court; that we make it unethical for the
prosecutor and the defense attorney to talk about a b]ea bargain privately,
and that in open court th2 prosecutor, defense lawyer, defendant, and the
judge should be present. Professor Morris would also invite the victim; that
is a very interesting idea. He has pointed out that, presently, plea bargains
are secret covenants. The improvements that almost routinely are suggested
by the Bar Association committees, and the like, are that we should have
open convenants; the plea bargain should be " spread on the table" before the
judge. Professor Morris says we should have an open covenant openly contrived.
The problem is that while this may take care of a few of the abuses, it does
not hit the major problem of plea bargaining. The major problem is that the
defendant has the right to a trial, and that he can “"sell" this right to the
prosecutor and judge for more lenient treatment than the system has to buy.

In other words, even under Professor Morris' system where it is all out in
the open, we will just be treated to the spectacle of the "“Turkish Bazaar"
and its haggling.

1 would like to propose a more sweeping improvement in plea bargaining.
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I am convinced that wa must still buy our pleas of guilty and that nothing

we can do in the foreseeable future can change that. I would replace the
"Turkish Bazaar" with another idea: Flat Time; a specific sentence for each
vio1ation, with variations for specific aggravating factors (e.g., prior
criminal record, use of violence, etc.). The problem with all the so-called
"flat time" proposals today is that they still leava plea bargaining untouched,
while the freezing of the judge's ability to reward the defendant for for-
saking his right to trial is also Teft unnoticed or unamended. As a result,
the prosecutor simply has to "take up the slack" and give whatever rewards

are necessary to make the system work.

My proposal is startling in its simplicity. Let us simply consider a

vea of guilty as a mitigating factor in a flat time sentencing scheme. As
a first consideration, a plea of guilty should reduce the sentence by 50%.
Of course, the instant reaction to this scheme would be that it is uncon-
stitutional. [t amounts to a penalty for the exércise of a constitutional
right, and so it does. Vet, it would be an especially hypocritical court
which would invalidate such a plan.  After all, we do exactly this; we pay
the defendant for giving up his right to trial, but we do it in an un-
controlled, disguised manner. le will have to continue doing so unless we
bring things out into the open where everyone can see what is going on.
Not only that, but defendants within the constraints of their being charged
ali have the same rights. No one can claim the prosecutor was "out to get
him" and drove an especially hard bargain; no one.can complain that his
defense attorney "sold him down the river" and did not "drive a hard enough
bargain". No one can complain that the system has hidden its defects over
and above the 50% we have to have.

1

p

Now, the system is a 1ittle more complicated than that because the
defendant, though he is usually giving up his right simply to "clog" up
the system and demand a trial, sometimes is giving up more. When the de-
fendant is giving up more than his right to trial, we may have to offer
more. But if so, it should be done on the record; if not publicly, then
with all ‘the parties present in the judge's chambers. In those rare cases
where the defendant knows where the money is hidden and can trade this
knowledge for leniency, he may not be able to prevent it; but at least
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this should be out in the open, rather than a hidden consideration allowing
the judge to make a specific finding that this is why he has given that
extra Teniency. The judge would have a discretion and properly use it tn
make a better bargain; but similarly, a bargain based on the chance of the
defendant's innocence would not be permissible. The reason is that those
are just the cases we most wish to have tired.

Not only that, but we can build in other checks against the prosecutors
overcharging the defendant. 1In other words, the prosecutor, where he has
charged a crime, will have to reveal the extent of his evidence in the guilty
plea discussion. The judge would then be expected to say, "well, you really
do not expect to get a burglary first out of that; that is almost certainly
a burglary second, so that is going to be the charge. Now the defendant
can plead or not as he wishes." If he pleads, he gets the statutory 50% off,
and if he does not, that is his decisjon. Now, it may be that 50% of the
sentence may be too lenient, or it may be that it would be too 1ittle "to
clear the market." If it is too litcleto clear the market" the legislature
can have the choice of adding the resources to the court system or raising
the percentage discount.

By the way, one advantage of the "flat time" proposal is a similar one;
if the prisons are overcrowded, the legislature has to make the choice for
either building more space at considerable expense or of lowering their
sentences. In both this case and in the case of the statutory discount, the
responsibility will be on the legislature and not blamed on plea bargaining
or on lenient judges. Hopefully, too, the legislature will be able to Tower
the discount for pleading guilty every time. After all, it is necessary to
pay for giving up his right to trial. This is aregrettable necessity, but
perhaps when plea bargaining is brought out into the open we can better work
to eliminate it. After all, when the legislature works without hiding its
reasoning, it tends to work more fairly and better.

In conclusion, I will say we will always have our discretion in the
criminal justice system. The more we can do to bring it out into the open,
the better. It is true that we have gone for a long time with the plea
system. But in the words of Justice Felix Frankforter, "Wisdom so often
never comes, that we should not neglect it merely because it comes late."
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Question: Will a system of statutory discount rates increase the pressure
to plead quilty?

Answer: 1 do not think it will have a great effect on the rate of guilty
pleas because the rate of guilty pleas is determined basically by the number
of trials that we can afford to have. The advantages to this one are: 1)
people who plead guilty will be treated equally, 2) they will come out “in
the open" and we can see precisely what the rate is. For instance, in a
court Tike New York the average discount presently is 70%. If the legislature
adopts a 50% discount, obviously, if you believe in a demand curve, you do
not get more trials and therefore vou do not know how to clear the market.
Therefore you have to increase the trials rather than discount. Certainly
if the discount is set properly it will produce the same number of trials

on the same number of guilty pleas.

Question: Do you believe that upon the instigation of pre-trial parole (in
1ieu of trial) including restitution, it would help to minimize the number
of trials, and also minimize the number of criminals? This seems to be a
possible result, because if alleged offenders come through pre-trial services
and they can be paroled prior to their triai, they would not be criminals.

Answer: First of all, the whole concept of restitution in our eriminal
system is phony. Almost aill of the criminals in our system do not have any
money. They cannot even sustain themselves or else they would not be
criminals. Now, of course you can have restitution for the embezzeler,
providing he hasn't embezzeled $450,000, spent it all, and now that he has
been arrested, he will be working most of his life to pay off his lawyer.

As a practical matter, restitution may work fine in the society which is a
great deal more homogeneous than ours. That is, scciety in which there is

a much Tower unemployment rate, with a much Tower difference between poverty
and wealth. But where most of the people who commit the crimes that require
restitution are in fact the poverty ones themselves, what are you going to
do when you require restitution and in turn, force them to commit more
crimes to get the money?
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1 do not like the -pre-trial parole system; it allows the police to
control the lives of more and more people. They can say to someone "either
you get prosecuted or you do not." Once they do it, that is that. This
way, it can keep hanging over someone's head and become a method of manipula-
tion. Not only that, but it is going to increase the control of the state
over criminais who, by and large, might be left out of the system completely
and is not going teo have much to do with the more important ones. Finally,
I believe that recidivism is simply not affected by these. In other words,
everyone assumes that more humane ways of treating prisorers produce a lower
rate of recidivism. It would be wonderful if it were true, but in fact it
is not.

Question: As a defense attorney, I like the way you conceive a new system
that is more fair and open, but I want to know how you put it into practice.
This is a real problem because you do not have people participating in this
area with the exception of the lawyers and judges. So essentially, it is
Tike law school. That is the way it should be, but how do we get there?

Answer: I think this could be done at a legislative level. It is one of
these things whereupon, if the legislature does it, I could draft the statutes
for them and adapt them because it is really quite easy. A1l you have to do
is figure out what your discount rate is outside the open court and allow a
flat sentencing so that the judge cannot levy a punishment over and above
what the legislature states. Also the prosecutor cannot give any sentence
over and above what the 1egislature does. Upon becoming written into law,
it might be that our distounts became so generous that the judges and pro-
secutors were in essence doing nothing. In that case, we have to lower it,
and have the leagislature reassess it. I someday hope that.this cou’id be
turned over to the judiciary as a matter of internal court business. I do
not think that any court in America currently has the know-how to handle
these matters. But someday it will, and it may turn out that it works very
well, whereupon a computer wili be utilized to set the discount rate of

the year instead of the legislature.

Question: Has anyone considered such a proposal yet?

Answer: As far as I know, a proposal was first made tonight at 3:23 p.m.
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January 17, 1977, and no one has had time to consider it.

Question: If you remember, Fleischman mentioned certain individualistic
considerations 1ike poverty, broken homes, and considerations 1ike that you
take into account. Does your flat rate discount totally ignore those in-
dividualistic considerations?

Answer: Yes, and I think quite properly, I think that when we get to court,
we should be judged on what we are and what we have done, nothing more or
Tess.

What should you do about an armed robber who is poor and dblack versus an
embezzeler who is white and middle class? Why should you send one to prison
and the other be put on probation? It is not fair. If you talk about the
purposes of the criminal law, who do you need more to isolate for the pro-
tection of society? Which crimes are we more worried about? Which crimes
do we realize as more serious? Which do you need deterrents for? A crime
committed by someone who really has nothing more to lose than his freedom
(because the .armed robber does not have a job, any money, does not have any
social standing) can only lose his freedom as punishment. While the embez-
zler will not get another job. He will suffer tremendously, in his own
mind. In other words, the deterrent for the embezzeler does not have to be
through the criminal system.
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Dr. Chilee received hig MSW from the University of Colorado, and later
received his Ph.D. in Criminology and Corrections. from Florida State
University. He has worked in child welfare and psychiatric social work.
Dr. Chileg has taught at several universities, and he is currently
assoctate professor of socitology at the Umiversity of‘ Texas at Austin.
He has written several publieations as well as recewmg several federal
grants to study such things as mental health, eorrectional matters, and
drug abuse.

In reviewing the causes of criminal behavior, Dr. Chiles discussed
some of the problems associated with the consequences of criminal behavior
and the consequences of criminal conviction. The first mistake made is
the assumption that the crime is wrong because it is a violation of the
law, or because a person does something that is forbidden by the state,
1ike disobeying one's parents. It is the disobedience that is wrong, and
it is the disobedience that the state seeks to punish. Both crime and
courts are wrong, but crimes are considered acts against the state because
the state prohibits them, and courts are acts against individuals, who
must go into court and sue on their own. Hence, crimes are punished by
the state and courts are to be dealt with by individual suffering. There
is a fundamental fallacy in assuming that most crimes are against the
state. If a crime is a theft of state property or a tax violation, or a
violation of safety laws which would create a general public hazard, then
there is harm to the state. If the state intercedes, it should be on be-
half of the victim rather than on behalf of the state. Therefore, a crime
is wrong, not because of disobedience, but because it does harm to some-
one,

Those people who want to have stricter penalties, more imprisonment,
and longer sentences, frequently base their case on remembering the victim.
Their fear is that the criminal justice system, with all of the protections
and rights of the accused and limitations of the police who catch and
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prosecute the offender, has too much concern for the rights of the offender
and not enough for the rights of the victims. I would agree that the
criminal justice process traditionally does not give due consideration to
the victims of crime. In fact, it gives too much consideration to the
needs of the offender (needs to be punished, corrected, rehabilitated, etc.).
But the focus is on the offender and not on the harm suffered by the victim.
We actually reward the offender by giving him or her punishment, treatment,
and incidentally, free room and board in prison. Now, some of these may

be seen as "negative strokes", but negative strokes are better than no
strokes at all; and the game of "cops and robbers" goes on because there

is a pay-off both for the offenders and for the public. But this does
nothing for the victims of crime, except perhaps, the satisfaction they

may have in seeing the offender caught and punished.

A rational criminal justice system would focus on the harm done by
the crime, and-use the coersive and helping power of the state to see that
the harm is corrected. Corrections would then mean correcting the harm
done rather than correcting the offender. The model for that kind of
societal response is found in a body of tort law and procedure. Also,
there is reason for combining ¢ivil and criminal proceedings, as this is
done in some European couniries. In civil proceedings, of course, there
is an award to the victim or the plaintiff, or compensation for damages
done against him or her. 1In cases where the courts were wrong, it is also
a crime requiring the defense to pay damages. This may be all the punish-.
ment that is needed. If, in the case of crime, the state brings the
court action on behalf of the victim, and if corrections involve the process
of aiding and coercing the offender to pay the damages awarded, that may
be a more satisfactory criminal justice than our present practice of
punishing and/or treating the offender and Teaving the victim without
compensation.

Now, tort Taw does provide punishment as well as compensation for
actual damages suffered, in that it provides for punitive damages, or
damages over and above the actual damages suffered. Thus, where the
defendant's wrong doing was intentional and deliberate, and has the
characteristics associated with the crime, the victim may in most juris-
dictions be awarded more than the actual harm served. Under the present
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separation of tort and criminal proceedings, however, the victims just
bring legal action against the offender on his own and at his own expense,
taking the risk of winning or losing. If the offender is without means
of compensation, the victim may never be compensated, even though he may
win the suit. However, it does not have to be that way. Instead of
addressing itself to correcting or purishing, the institution we call
corrections can address itself to helping the offender meet his obligation
to pay damages. This could be done with the offender at large; probation
can be directed to that end, helping the offender get or keep a job and
-seeing that he/she pays. If the offender needs to be imprisoned, the
prison should include a paying job where the inmate can earn money to
compensate the victim and pay for the prisoner's care in the institution.
The length of sentence, then, would be contingent upon the amount of time
necessary for the offender tc earn enough money to pay the damage award.
Such a system would simplify sentencing and simplify the whole correctional
process.

The question might be raised as to whether the public would accept
the substitution of tort action and coersive action on the part of the
state to affect compensation of the victim by the offender. A study Dr.
Chiles did in Boston found that the general public is significantly less
punitive toward offenders who have already made restitution than they are
toward offenders where no restitution is mentioned. In American juris-
diction, restitution is frequently a condition of probation. How seriously
is this taken? A recent study made by the General Accounting 0ffice for
the U.S. Congress revealed that in only 61% of court-ordered restitution
cases was restitution actually made.

It is not just out of concern for the victim that the substitution of
restitution for punishment and treatment is advocated, it is also out of
concern for the criminal justice system, and especially for that part
called corrections. The criminal justice system does not work very well.
Not that prisons, probation, or parole do not work at all; they just do
not work as well as the public expects, and has a right to'expect,
basically because there is no rational basis for the major decisions
that are made in the system. That may be somewhat of an exaggeration,
but not much. According to Kaplan, seventy to ninety percent of con-
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victions are on pleas of guilty, and most generally on pleas of guilty
there is some kind of plea’ bargaining going on over the following: 1) the
Tevel of the charge against the accused, 2) the number of charges to be
leveled against the accused, and 3) the sentence recommendation. This
bargaining has very little to do with the harm done by the criminal act.
It has more to do with the availability of witnesses and evidence. The
result is that the defendant (especially if he has a court appointed
attorney) frequently thinks that he/she is being “sold down the river”,
and the sentence does not match the offense.

Think how much more rational the tort system is. Now, there isoften
bargaining before coming to court, in an attempt to settle the case out
of court, which is a kind of plea bargaining. That process should be
brought into plea bargaining in criminal cases so that determination can
be made as to how much the offender can pay the victim. One of the
criticisms of the criminal justice system isthe disparity of sentences,
and to overcome this, judges sometimes have held conferences to talk over
the kinds of sentences offenders should receive. Those have not been very
successful in bringing about uniformity in sentencing. Another popular
notion is the use of "flat sentences" in place of indeterminate sentencing,
primarily because of the unfairness of the indeterminate sentence and
perha, . because of the unconstitutionality of it. If sentences were
always based on the amount of damages decided upon and the kind and length
of sentence which would be necessary for the convicted person to pay the
damages, then sentencing would be rational. The convicted persci would
understand what needs to be done to be released, and correctional personnel
would know what needs to be done before the convict can be released from
the system. If there has been no harm done by the criminal act, then there
would be no award for damages, and hence, no sentence. Upon this founda-
tion, the causes of criminal behavior can be surveyed. Look at the law
itself. Thare are' three ways in which the law contributes to criminal
behavior.

First, it dussrt require segregation of alleged and convicted offenders
in jails and prisons, and it labels persons as criminals, which tends to
give them criminal identity. For most people arrested, it is necessary to
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hold them in jail awaiting trial. The bail bond system is profitable

only to bondsmen and contributes nothing to the protection of the public.
It has been estimated that only about fifteen to twenty percent of persons
in traditional close security prisons need that kind of supervision, but
for social and psychological reasons a person subjected to that experience
has great difficulty in regaining independence and self-supporting be-
havior. Further, the stigma of a prison sentence results in employers re-
fusing to hire the ex-con and to social ostracism of the ex-con. Through
the criminal justice process, the public is playing a "cops and robbers”
game which perpetuates the robber class and gives rise to a need for more
cops, and the big pay-off for us is that it is entertaining. The public
is able to identify themselves as different from the bad penple.

Secondly, the harm done by one individual against another may be
treated as crimes or not, and may be handled either through criminal Taw
or civil law. So, the more harm handled by criminal Taw, the more crimes
we have. The more harm handled by tort law rather than criminal law, the
fewer crimes we have. Prosecuting attorneys have the discretion as to
whether they prosecute given cases under the criminal law, so there
probably needs to be more diversion of cases from the criminal justice
system to the civil system.

A third way in which the law contributes to criminal behavior is in
declaring certain acts without victims as acts against the Taw. Such
crimes include prostitution, drug offenses, gambling, homosexual behavior,
and other sex offenses, and some safety-regulations. The argument is not
that there is no harm done by the so-called victimless crime, but.it is not
a definite kind of harm that one individual can do to another. By de-
criminalizing these kinds of offenses, much crime would be eliminated. For
example, according to Kaplan in 1968 in California, one-fourth of all
felony complaints were for violations of marijuana laws. That is just one
drug finding. Again, I would not argue that marijuana use does no harm,
but compared to such legal drugs as alcohol and tobacco, it is relatively
harmless. True to form, by keeping marijuana a crime, it adds to the
Tucrative business of organized crime in supplying drugs to those who want
to use it. In the past, organized crime became really big business when
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alcohol manufacture, sale, and use became a crime. Enforcement of victim-
Tess crime Taws not only takes a lot of time from our police resources,
but it also tends to corrupt them. In big cities, vice squads have to be
changed regularly because of the corrupting nature of vice law enforcement.

Our legal efforts addressed to the use of heroin cause a significant
amount of crime. Because of black market prices, most addicts are forced
to steal money to support the habit. If it could be obtained through a
prescription it would be much cheaper, and most addicts would not have to
"rip off" the public to support their habit. In addition, black market
heroin is not pure, and much suffering, i11ness, and death are caused by
its sale and purchase. ~ Again, there is no evidence that physical effects
of pure heroin are harmless, but the criminalization of heroin proves to
be very harmful and costly to the public, as well as to addicts. So much
crime could be averted by decriminalizing the use of heroin.

The Garden of Eden has been a popular exp]énation of crime. The
notions of being possessed by the devil, and witchcraft, Ted to the ex-
planation of crime in the Middle Ages and in the 1930's, and even today
exorcism is practiced, and millions of people of the Christian faith and
other religions believe in the devil as a source of crime, evil, and sin.
Although such explanations of crime are not taken seriously by the scien-
tific world, men and women tend to act on what they believe and there are
criminals who believe they have a mandate from the devil to behave as they -
do. Not only does the devil bedevil us, but the gods-themselves are also
the source of crime and catastrophy for mankind, a theme that runs through-
out histary.

A step forward perhaps from the demological theories is the free will
theory. According to free will theory, people are free to choose good or
evil, to commit crimes, or to Tive law abiding lives. People are free to
do so because they have intelligence and, in calculating the pains and
pleasures of crime and a non-criminal way of 1ife, they do not blame their
behavior upon the devil or upon God. If they choose a holy Tife, shun the
wrong and do the right, the reward will be eternal salvation. If they
choose to do evil, to sin, to reject salvation offered through Jesus Christ,
they will go to hell and eternal damnation. Now, if one accepts these
basic assumptions about the nature of the human condition, it makes sense
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to base the criminal justice system upon punishment, and punishment to

fit the criminal. Since different persons derive different amounts of
pleasure from their crimes, the amount of punishment which is meted out

to any criminal should, according to some philosophers of the eighteenth
century, be such as to give them more pain than pleasure. Crimipal be-
havior would be a losing proposition. The whole idea is based upon a
rational man or woman. The doctrine of free will is still alive today and
healthy. It is in fact the basis of our criminal Taw and criminal justice
system. However, it is certainty, rather than severity, that is most
1ikely to deter persons from committing crimes.

Another school of thought in regard to human behavior is that man is
not free at all to determine his destiny, but is a victim of his biological
nature and social circumstances in which he finds himself. Although men
and women do make choices, they must make them in accord with biological
and environmental forces in their lives. Now, there are various psycho-
Togical explanations for criminal behavior. A simple way to approach it
is to look first at Freudian structure of personality, the Id, Ego, and
Superego, and the Freudian theory of the unconscious and the Freudian
psycho-sexual phases of personality development. The infant comes into
the world in an unsocialized condition without conscience or capacity to
test reality, and hence, no inner control. He/she has no thoughts of
others, their wishes, or their interests. This could be seen as the Id,
the uncontrolled desire to wishes that we all have. Gradually, the infant
Tearns to discriminate and control, and to obtain pleasure by correct be-
havior, and to avoid pain by wrong behavior, and so develops an ego, or
the ability to evaluate and control. He comes to identify with his parents
and significant others, and he incorporates their values or ways of acting,
feeling, etc., in developing the superego.

Although Freudian theory does not refer to defects in the Id, it
seems that Id variation might result in some people getting into trouble
whereas other people do not. However, defects of the Ego or mental de-
ficiency can result in criminal behavior. The problem, as far as criminal
behavior is concerned, would be in the adapted or conditioned child ego
stage to get faulty messages from the external parent or parent figure.
Also, criminal behavior may well represent an acting out of unconscious
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hostility, fantasies, desires, love, or an unconscious wish for punish-
ment. According to Freudian theory, a person can be fixated in a preadult
Tevel or psycho-sexual development such as in the infancy stage, the Oedipal
stage, or the Tatency stage. A fixation, of course, does not necessarily
result in criminal behavior. However, one might be fixated in the latency
stage and be engaged in a lifetime game of "cops and robbers", but with
real cops and real robbers. No doubt, much criminal behavior is caused

by psychopathology, but in the game of crime, there are winners and losers:
those who get caught and play the game to get caught, and there are-those
who play to win - the successful team. There seem to be criminals and pro-
bational criminals who have very good mental health, and who are very
successful at their profession.

There are also sociological theories of crime. There is plenty of
evidence showing that people can engage, and do engage in criminal de-
linquency behavior without serious psychological problems. If one belongs
to a reference group, such as a business corporation, or a neighborhood
gang, that systematically engages in criminal behavior, one engagés in
criminal behavior precisely because an aspect of good mental health is
the ability to relate and share values with others.

Criminal behavior can be learned from parent or peers and transmitted
through families, neighborhood gangs, business associates, and through
criminal organizations. - Perhaps the best theory in regard to learning
criminal behavior is Southerland's Differential Association Theory. Souther-
land held that a person will or will not develop a criminal pattern of be-
havior according to the contacts he/she has with others which are favorable
or unfavorable to criminal behavior. 1f one associates more with criminals
than non-criminals, one is more 1ikely to develop criminal behavior patterns.
The effective association itself mani fests according to: 1) priority to
contact, Z) intensity of contact, 3) frequency, and 4) duration of the
contact. Now, if one were sociologically oriented, one might see organized
and meaningful behavior as the reflection of value. Value is defined as
how one behaves in relation to other things, subjects, and people. Values
are acquired in the socialization process. An important source of our
values is that of Tearning them through the imitation of others. Values,
defined as ways of behaving toward objects, are acquired through other
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means such as reading, T.V., movies, and 1ife situations. But suppose the
models we have for values in examining a neighborhood, a city, a society,
are so varied that there is no norm or standard way of behaving in re-
lation to objects in question. What should one's values then be, in re-
lation to those objects? One would not know and would not feel social
pressure to behave in a socially approved way, because there would be no

socially approved way; thus, one's actions could very 1ikely be of a
criminal nature. )

33



DISCUSSION WAS QOFTEN lively among the citizens, ex-offenders, and
practioners attending the conference. Pictured above (left to right)

are Mary Blackstock, League of Women Voters; University of Texas, Austin
student; Professor Chet Chiles, University of Texas School of Social Work;
Sisto Ramirez, Director, Development Assistance for Rehabilitation; and
Richard Fortenberry, Texas Department of Corrections.
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1 have been asked to present in about 45 minutes a summary of psycholo-
gical knowledge which has to do with how persons grow up, some to be Taw-
abiding citizens and others to be criminals. The topic given me, "Socializa-
tion, Learning and Behavior Change" was intended, I am sure, to be broad and
include the psychological processes which are important for the theme of this
conference. Adequate attention to each of these topics or constructs is,of
course, impossible in so short a time. Indeeed, entire courses are offered
and books written on small parts of each. At the same time, it is possible
to summarize what are held to be key concepts or ideas in this area.

I would 1ike to divide this lecture into two parts. The first will have
to do with what the title suggests--namely, a focus on the psychological pro-
cesses which take place when any one of us grows up. I would note at the
outset that these apply whether a person ends up as a criminal or as a non-
criminal, offender or non-offender. Hopefully, the concepts presented will
provide a groundwork for further discussion in this conference.

In the second part of this lecture, however, I will address myself to
the Timitations of everything that I will have said up to that point. Namely,
the concepts I will have described tell us about how persons grow up, but do
not give us the complete story of why some become criminals and others rela-
tively law-abiding citizens. The rest of the story, I will suggest, has to
do with the factors which are not specifically tied to socialization, learning
and behavior change, but rather have to do with larger constructs such as
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economic injustice, racism, and societal oppression.

To begin then, let us consider, as the given title of this lecture sug-
gests, socialization and learning. For the fact of the matter is that as
psychelogical research suggests, we are products of what we are taught as
children, we are subject to a socialization process very early on, and our
adult behavior is a combination both of hereditary factors and environmental
effects.

A basic distinction to begin with has to do with heredity vs. environment,
or nature vs. nurture, or what we might call genetic factor vs. socialization
factors. If we compare human infants in different cultures, we see a great
uniformity in behavior. They all go through the same stages of Tearning to
walk, and all are motivated initially by only physiological needs. In addi-
tion, they show considerable similarity in early development of emotional
behavior. While there clearly are individual differences within cultures and
across cultures, there are still the similarities across cultures. Such
differences might include some infants sleeping more than others, others
being more active, some crying more than others, others being piacid. Still,
what strikes us most about behavior across cultures in human infants, is its
uniformity rather than its variability.

In Tooking at five year olds, we see that the differences in behavior
are much more apparent among the older children than among infants. And,
further comparing the behavior of mature adults with that of five year old
children reveals even greater differences. In other words, behavior is most
uniform in the very young and becomes Tess uniform with increasing age.

These observations havée led many social scientists to conclude that
learning is of greater importance than biological factors determining such
behavior. The contention is that it is not the race, or sex, or physical
type to which the individual belongs by heredity that determines his psycho-
Togical makeup, but the cultural group in which he has been reared, the
traditions, attitudes, and points of view impressed upon him, and the type
of abilities fostered and encouraged.

The differences we see in the behavior of human beings in various
cultures and even within the same culture are due largely to a process which
" we call socialization. Socialization refers to the learning of accepted
and approved ways of behaving. When a child has been socialized, he has
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learned to act in accordance with certain standardized ways of behaving that
are characteristic of the group in which he was raised.

If we apply this discussion of socialization to the topic of criminality,
the important point to be made is that most criminal behavior is the result
of the socialization process, not a result of genetic or of hereditary factors.
While this statement may be controversial to some of my colleagues in psycho-
logy and medicine, still the weight of evidence suggests that if genetic
deficiency is a contriubting factor to criminal behavior, it is so in a
rather small percentage of cases. (This suggests, parenthetically,. that if,
and it is a tremendously large "if," psychosurgery has an application at all,
it is to a very circumscribed and small set of criminal behavior cases.) The
preponderance of criminal behavior is that which is learned behavior:
learned in the home, in the schools, on the streets, in subcultures of American
society, and in our society as a whole. Given this, how is the criminal be-
havior learned? What are the Jearning mechanisms by which socialization takes
place?

Several concepts are important. The first is what is called the law of
effect.

The taw of effect, first conceptualized by Edward Thorndike (1911) sug-
gests that those activities which are followed by reward will tend to in-
crease in frequency, or be strengthened. Also, by implication, those be-
haviors which are not followed by rewards will tend to decrease in frequency,
or be strengthened. Also, by implication, those behaviors which are not
followed by rewards will tend to decrease in frequency and strength. = The
law of effect suggests that if a child engages in certain behavior and if
this behavior is followed by a reward or positive reinforcement, he will
tend to do that behavior again. And similarly, if at the end of engaging in
that activity there is either no reinforcement or anaversive response, he
will reduce that behavior, or discontinue it.

1f we are to apply the law of effect to tlie development of criminal be-
havior, we might consider a child who begins stealing candy and small toys,
and later moves to clothes, yecords, etc. Quite simply the behavior of
stealing is followed by a rewarding event, namely, acquisition of a desired
object. - Similarly, the child may receive praise from peers for being able
to steal effectively, i.e., not yet caught, hence increasing the probability
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of the stealing behavior occurring again. However, if the stealing behavior
is followed by no reward or an aversive consequence--e.g., getting caught--
the behavior will decrease in frequency. Critical to this analysis, howevey
is the relative weight of positive vs. negative reinforcers. A number of
positive reinforcers will outweigh one negative reinforcer. To be sure, in
some cases a tremehdous]y'heavy or weighty negative reinforcer--for example
an aversive experience with the police for a child, could outweigh a number
of positive reinforcers from friends. The point, however, is that behavior
is shaped by its consequences. Behaviors which tend to receive a number of
heavily weighted positive consequences after they take place tend to occur
again; behaviors which do not receive the positive consequences or the re-
wards or that are punished, tend to be reduced in frequency and strength.

Parents, of course, know well about the law of effect, or what some
call operant conditioning or reinforcement theory. Very early on as children
grow up they are given rewards such as warm smiles, attention, candy, favors
and so on for activities or behaviors that parents consider to be appropriate,
good and desired. Similarly, the activities which parents do .not wish to see
continued are supposedly not rewarded in this manner, or are punished. In
the same vein, our legal system possesses many elements of rewards and punish-
ments. Fines, imprisonment,and even the ultimate punishment, capital punish-
ment, are instituted by society in an attempt to control behavior or to re-
duce or eliminate unwanted activities, such as burglary, robbery and physical
harm of other citizens.

It is not enough, however, to simply talk about rewards and-punishments
of behavior, assuming that everything that is punished will stop and that
everything that is rewarded will continue. The law of effect has a number of
corollaries, a number of additional factors that need to be spelled out.

Much psychological research has taken place on each of these. For example,
it is important to specify precisely what is a reinforcer. To use the ex-
ample of a small child, one 1ittle boy may well love a particular toy and
consider it to be a reward; while ancthér would not be the least bit in-
terested.. Also, there must be the physical capability or there must be the
resources to allow the target behaviors to occur. It does no good to reward
a two year old for learning to read when he does not yet have the physical
capabilities to do so. It does np good to reward a child for picking up
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- toys if he has no toys. It does no good to reward a child for cleaning
up her room if she either has no room of her own or, if she's sharing the
room with three other children and there exists no possibility that the
child can have control over what takes place in the room. Also, it does
Tittle good to reward a child for asking for toys instead of stealing them
when parents are not financially in a position to reward the asking behavior
with a toy.

Psychological research on the role of punishment in learning suggests
that it is more complex than many think. The Titerature reports severail
conclusions. First, punishing inappropriate behavior is not as effective
as rewarding appropriate behavior in the achievement of behavior goals.
Punishment as a means of shaping behavior is both less permanent and Tess
predictable than the use of rewards. By less predictable I mean that punish-
ment basically says to a child "stop it." In other words, stop what you
were just doing, be it spilling a glass of milk, hitting your sister, throwing
your toys all over the room. It does not say what you should do. This is
left, by implication, for the child to figure out. . Rewards, on the other
hand, say to the child "do again or continue to do what you were just doing."
The child does r ~have to figure out what the appropriate behaviar is. The
reward tells him or her what is appropriate. He or she has already done it.
He or she is in a position to do it again. The most critical and most effec-
tive way, then, to achieve the desired end is to reinforce or reward the
desired behaviors.

Secondly, punishment has unintended consequences which often subvert
the original intention. For example, severely spanking a child (as opposed
to sending a child to her room for a period of time as punishment) has the
additional consequence of engendering fear of the spanker or anger toward
the spanker which may well "take its toll later."

Finally, punishment has been found to teach, more than anything else,
avoidance behavior. Punishment teaches the child to avoid the punishment
rather than to stop engaging in the behavior. It is more often the case
that if the activity is especially desired by the child (e.g., taking cookies
from the cookie jar), after punishment the child will simply find a way to do
it without being caught, instead of stopping the behavior entirely.

Why then do people continue to use punishment? The answer is very
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simple. In the case of child-rearing, punishment is immediately satisfying
to the parent (it brings about a reduction in‘tension) and it brings about
an immediate posftive result for the parent--cessation of the undesired
behavior. Notice the emphasis is on immediate since research has shown that
while the child will stop the behavior at the time, the behavior will be
picked up again later. Parents, then, experience drive reduction for the
moment, even though the long term goals are not achieved.

‘Looking, then, to society and the role of punishment, it may well be
that similar processes occur. Punishing a person who has committed a
heinous crime reducesa drive on the part of society, if you will. 1t allows
us to "feel better" for habing punished a persen. -The connection between
punishment and deterrence, however, is much more tenuous. The punisher
feeling better is one thing; stopping the behavior and getting new behaviors
to begin is quite another., The same principles outlined above on punishment
as they apply to children, may be used to help understand the extreme
Timitations of punishment in reducing crime on a community or societal level.
As stated above, punishment is less permanent in that while it brings about
an immediate result, the result does not last over time. Secondly, by only
imprisoning a person for committing, for example, armed robbery (and when
that imprisonment is a most aversive experience), we begin the unintended
consequence of punishment, namely, developing feelings of anger and bitter-
ness ‘toward the punisher, in this case the society rep}esented hy police,
guards and ordinary citizens. Finally, if we recall the critical corollary
of the law of effect which states that there must exist the resources for
engaging in the new appropriate behaviors, we note that by only punishing a
person and by not providing the resources for new behaviors, we destine the
punishment strategy to failure. To punish stealing without providing the
resources for a person to acquire skills to engage in meaningful work, and
then to be able to find employment, we do not allow the person to change his
or her behavior.

Two other principles relate to the law of effect: modeling and imita-
tion. Considerable research has been generated suggesting ways in which a
person will imitate, under certain circumstances, the behavior of models.
For example, a child who watches a video presentation and sees a reward given
to someonewho engages in a certain act--e.g., reading--might well engage in
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the same behavior with the hope of achieving the same reward.

The role of modeling and imitation has received considerable attention
in psychology literature, particularly as it applies to television. Though
the results are mixed, the weight of evidence seems to suggest that children
are clearly susceptible to the modeling which takes place on television,
expecially as regards conflict resolution, problem solving, and expressions
of anger or violence. Indeed, this research has already begun to raise
concern on the part of parents; such concern has been picked up by television
networks, and led to designation of an evening family viewing time when
violence is supposedto be reduced.

Another aspect of modeling which appears on television, has to do with
social roles presented, and whether they are positive or negative for child
development. For example, 10 to 15 years ago almost all commercials pictured
white Anglo-Saxon Protestants as competent, in power, the ultimate consumer;
in fact this was pretty much the case with most television programs. Ethnic
minorities were relegated to subservient roles. Recognition that ethnic
minority groups were either excluded from programs or given clearly inferior
roles Tled networks, after considerable pressure in the late 1960's, to
change programming formats, including commercials. The critical point -in
first moving for changes in television programming was that many black and
brown kids simply had no positive models on television to whom they might
look up. To focus the issue even more clearly, many social scientists
clearly applauded the work of, e.g., singer James Brown and heavy weight
champion, Muhammed Ali, in filling a void by presenting black children with
role models which showed that they could "make it" in American society,
that they need not set their sights exclusively on servile roles of chef,
waiter, skycap, etc. When James Brown stands outside a television studio
saying that he used to shine shoes outside that studio and now, after having
worked hard and having had some 1lucky breaks, he owns the studio, this
provides the occasion for young black children to want to imitate him.

There are, of course, a number of opportunities provided where modeling
is important. Television is but one occasion for modeling and imitation to
take place. Within a particular subculture, the heroes may be gang leaders,
pimps, hustlers, or members of the Junior Chamber of Commerce. A1l are
present for children to imitate.
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Also, whether or not it is entirely feasible for many black and brown
children to emulate the models of Muhammed Ali and James Brown, as two
examples, is a question which I shall address later. Indeed, this will
become the crux of the argument on economic and social conditions as it
relates to criminal behavior. For the present purposes, however, the point
is that imitation and modeling are important processes in learning, and
that through the mass media and/or a particular subculture, they can have
an effect on the development of children.

Another construct deserves our attention in discussing learning:
Labeling. Labeling is a process whereby individuals attempt to explain
certain behaviors and/or feelings by use of a éonstruct, or descriptive
word. For example, a child who spills a glass of milk and hears sumticuae say
that was a stupid thing to do, may well begin to Tabel himself stupid-~how
else would he have spilled the milk, he thinks to himself. Thomas Scheff,
sociologist, describes the labeling process for criminals (Scheff, 1966).
One need only look at the evening news to examine how the Tabeling process
is used in our country. Persons conmitting robberies are often referred
to on the evening news as "thugs." The person who commits a crime, and
has had any contact with a mental health agency, will likely be referred
to as a "mental patient."

Labeling is not only a process whereby as persons grow they seek to
explain their behavior, it is also a process by which a community or a
society attempts to explain and to characterize persons who commit deviant
acts. To take the example of robbery of a grocery store fora moment, the
evening news will refer to that person as a thug because this act is an
offense to the community. The label, however, may not be very precise. It
describes activities under one circumstance, and leaves out the rest of the
person's 1ife. Similarly, a person who commits a crime and is referred to as
a mental patient, is labeled according to one particular aspect of his his-
tory. It is "assumed" that the fact that the person is a mental patient has
something to do with the particular crime being committed. Quite often this
is not the case.

Labels, then, are used to help explain. However, they are often inac-
curate. Labels are powerful in that, once labeled, many persons go on to
attempt to live up to the label. A child who spills milk, is called stupid
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or clumsy, instead of simply one who made a mistake, may well go on to
seeing him or herself as stupid or clumsy and begin acting more that way.
The Tabeling process takes a similar toll in later life. I have worked with
convicts in prison who, becatise of the tremendous attention given to the
crimes (sometimes one or two) which they committed, were tried for, and
sentenced to prison for, are incapable of seeing themselves in any other
Tight--a real hurdle in trying to make any changes.

Several other concepts are worthy of note here in discussing the process
of learning. They have to do with the immediate context within which the
preceding principles apply: peer groups, norms, subcultures. There is of
course considerable research on the importance of approval of peer groups
and of norms within various subcultures as determinants of behavior. My own
‘work with inmates whose roots are in large cities suggests that for many the
image of hustler or pimp is much more immediate and much more appealing and
receives greater reinforcement than that of day laborer or diligent employee.
Marvin Wolfgang, noted criminologist, in discussing subcultures and norms
refers to "subcultures of violence" in large cities. The excellent, recent
news cast put on by NBC news described violence in America in this way. They
talked of economic deprivation in cities, out of which violence has become a
way of 1ife in dealing with interpersonal difficulties, and in securing
neaded goods. For the purposes of our discussion, it is important to under-
line the fact that the specific principles of learning that have been outlined
up to this point in the address take place in a context. The context is
usually the community group, including ethnic and socio-economic subcultures.
Many activities which may look deviant and strange to persons outside a
particular subculture are accepted as ways of coping within a particular
subculture, :

Given these constructs to describe the processes of socialization and
of learning, what are the implications for behavior change, specifically,
change of behavior for persons who commit crimes? The first point to be
made is that behavior which is learned can be unlearned. Quite often the
first task is to unlearn one behavior before relearning a new behavior.

For example, for a person to learn not ‘to express anger physically, he must
learn to express it verbally. The critical question here is what behavior
s to be learned? Does one learn to be a "good" citizen, or does one learn
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to go out and get a job and stay on that job? Does one learn to be dependent,
i.e., one down from authorities, or does one learn to deal assertively with
authority figures as an adult? The critical premise, then, in unlearning

old behaviors and learning new behaviors, is specifying what is to be

learned. As I will spell out in my second lecture, this could be the most
important and unattended to question in corrections, and it has major ethical
and social implications. It is best when the naw behavior literally displaces
or replaces the old inappropriate behavior. It is not sufficient simply to
teach a person nct to steal; he or she must also be taught to work at a
regular job, including the various components of that: i.e., showing up

for work on time, relating to peers and authority figures on the job, and
completing the work. It is not enough to stop doing something; it is im-
portant that the person start doing something else. )

An additional element of the behavior change has to do with the existence
of resources for Tearning new behaviors. This may seem a trivial point, but
it is critical. In light of the preceding analysis on principles of learning,
it does no good to teach a person how to apply for a job if there are no
Jobs for which he might apply. It does no good to teach a person to imitate
the behavior of appropriate models, if after engaging in that behavior, there
will not be the positive rewards or consequences.

The critical elements of behavior change for criminals, then, have to
do with looking closely at those principles of Tearning which lead to social-
ization into a criminal role, and reversing many of the processes. In most
cases this means unlearning one set of behaviors and relearning a new set of
behaviors. A1l of this assumes the existence of resources.

Thiz brings us, then, to part two of my presentation: = the question of
what is left out in an analysis of criminal behavior which focuses on
socialization and learning exclusively. Everything said up to this paint
has to do with the how a person grows into a criminal role. ‘Another way to
speak of this would be to say that these are the psychological mechanisms
through which criminal behavior is developed, It should be noted that the
same mechanisms apply to people growing into the role of "law-abiding"
citizens. Namely, the law of effect, imitation, modeling, the role of
peer groups and subcultures, and labeling are all processes which can be
used to describe how any one of us grows up. But the question remains:
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what are the primary factors which lead large numbers of the population to
become criminals and Targe numbers to not become criminals? Experts usually
retreat from this "why" question-- (Why does this particular person behave
in this particular way?). Many say that there are no simple answers. This
is of course true. On the other hand, there are glaring data (much to be
presented in this conference) which point unmistakably to the critical role
of social and economic factors in the development of criminality. Well over
half of the population in our prisons is compriséd of minority groups from
the lower end of the socio-economic ladder. Unemployment among blacks is
twice that of the white population (Brenner, 1976). Racism continues to
take its toll in the employment process, as well as in our institutions, in-
cluding schools.

In talking with various community groups and students about the develop-
ment of criminal behavior, I often use a personal example: the differences
between my own birth, early development, growing up, and education into
adulthood, and, that of a hypothetical black person in my home town. I was
born to middle class parents, never experienced racial discrimination, had
numerous vocational options as I went through the public shcools, and had
college as a clear possibility. Black male infants born in the Midwest in
1944, 1 can assure you, had a very different lot. Less money, more siblings
to share it with, the father 1ikely unemployed, and subject to racial dis-
crimination in the schools and the community.

Comparing the two situations, then, there is no doubt, I am sure, in
anyone's mind about how and why 1 would be much more 1ikely to grow up to be
a Ph.D. in psychology working at a university while my black counterpart in
this Midwestern town might end up working at the airport. The implications
I wish to underline are straightforward. First, the differences between the
way 1 grew up and the way my hypothetical black counterpart might have grown
up are accounted for primarily by social and economic factors, and racism.
1f, as an adult, this hypothetical black male decides against working in
jobs which don't provide him with the challenge or meaning that he wants,
if he finds that he wants imore money, more of the good things in life, and
if he then holds up a 7-11 store to get it, I suggest that this is not
because he is a pathological deviant, or possessed of some peculiar "criminal
mind." If we wish to latch on to factors which will help us predict more
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than anything else which ways these two infants will go, we would Took not
at "aggressive tendencies" in one versus another, not at “"socialization"
into the criminal role, not at "biological predispositions," but rather we
would ook at the social and economical fabric of American 1ife and how it
shapes behavior of persons and groups.

The second point I wish to make is that the processes by which this
takes place--socialization, learning, imitation, mode1ing-¥are identical in
both cases. The difference 1ies in what is imitated, what is modeled. The
difference is in what is reinforced for the black child--what is reinforced
for the white child. The difference is what is punished for the black child
and what is punished for the white child. You can go on from here.

Third, while my example compares a black male infant with a white male
infant in Midwestern America, the analysis applies to other socially and
economically depressed groups. Poverty has in the past, is in the present,
and will continue to be (unless it is eliminated) related to a large per-
centage of the crimies committed in this country. It is incumbent upon plan-
ners, behavior scientists and governmental officials to recognize this fact
and to make the hard decisions about jobs, educational opportunities, health
insurance, discrimination,and how these effect crime in our society. To
focus on changing the minds "through psychotherapy or psychosurgery" of
criminals as the way to combat crime, or to devote energies toward rehabili-
tation programs onlty, is both misleading and a further means of processing
these groups.

What does all of this say, however, about the criminal justice system?
This will be the topic of my second address which will be given tomorrow
(Staikeu, 1977). For now, as a bit of foreshadowing, let me say the follow-
ing. I have attempted in this address to focus on the psychological mechanisms
of Tlearning and socialization which Tead to criminality. At the same time
I have attempted to point out that they do not tell the whole story. That
there are social and economic considerations prior to, above, and beyond,
which are causal in nature and which are most important. Implications for
the criminal justice system? This ana1y$€5 suggests a twofold approach.

The first has to do with intervention in the 1ives of persons who have already
committed crimes, the second to do with prevention. A metaphor which is
often used in the area of community psychology will help'us differentiate
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between the two.

Picture yourself for a moment on a lazy summer afternoon sitting by
the banks of a river. The river is beautiful. The current, however, is
swift. As you Tounge on a blanket, sipping your favorite beverage, you hear
thrashing sounds and realize that a person is struggling unsuccessfully to
keep the water from sweeping him away. You courageously dive in and rescue
him, and return to your blanket to enjoy the sunshine . You are to have no
rest, however, for as soon as you sit down you hear cries for help from
another victim who needs to be rescued. This goes on to a third, a fourth,
and even a fifth and more throughout the afterncon. As you are working on
the last victim a passerby stops and asks two questions, both simple, yet
both powerful: “Wouldn't you do better to go upstream and find out how
these people are falling into the river--who is throwing them in?" Also,
"Why don't all these people know how to swim?"

This metaphor has been used often by those in the helping professions
to differentiate between treatment and prevention, between helping persons
who are already in distress, and, focusing on the social systems which cause
persons to be in distress. The point for our discussion this morning is
that it is one thing to preoccupy ourselves with the criminal justice system
and how it operates and the role of punishment in dealing with criminal be-
havior, it is quite another, however, to go upstream, as the metaphor
suggests, and deal with the causes of such behavior. We can, and we need to
deal with those who have already fallen or been thrown into the river. On
the other hand, unless we move quickly and decisively upstream to take pre-
ventative measures, we engage in an endless, futile task.
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Punishment occurs as part of an authorized system of social control in
all societies: The so-called primitive as well as the advanced, simple as
well as complex, those whose legacy of justice may be traced to the Twelve
Tables of Roman Law, and those whose traditional folk-systems of justice were
forged around ancestral hearth-fires. Punishment in all societies finds
occasional promotion outside the framework of legitimized authority, but
its common context, and certainly the context of our interest here, is the
framework of Taw.

The necessity, however perceived cr misapprehended, for maintaining in
society a reascnably predictable and reasonably consistent pattern of inter-
personal behavior, is frequently cited as the source of laws which specify
those patterns and sanctions which insure it. This, however, is a short-
sighted view which focuses on Taw as a proscriptive instrument and ounish-
ment as a deterrent force for law's violation. In any cross-cultural context
law, whether codified or not, is predominately prescriptive -- affirming )
rights and obligations ef individuals and groups. Punishment, on the other
hand, at least in some sccieties, serves the law in three functional di-
mensions: retribution, deterrence, and rehabilitation.

It is to the questions of the justification and the adequacy of this
service that I want to briefly direct attention. As these dimensions are
being treated elsewhere in specific contexts, I will limit my treatment of
them to the cross-cultural perspective of anthropology. I will then conclude



with some insights to be gained from this comparative approach.

A focus on punishment, or the application of sanctions, is quite
appropriate for both a cross-cultural approach to justice and a study of
our own criminal justice system. The most productive comparative approach
is caustic for two reasons: - 1) what a legal system prescribes should be
done and what legal authorities do are frequently quite distinct, even in
the more inflexible legalistic societies; and 2) the inventory of punishment
meted by authorities defines the legal system, where a study of statutes
and codes does not. Finally, in our own criminal justice system the dis-
position of cases, rather than their adjudication, is the more common
function of the courts. This is certainiy true of criminal cases, where
85% end in plea bargaining.

Of the three functions which punishment has come to serve, retribution,
deterrence, and rehabilitation, only the former appears to have universal
relevance. Retribution, or retaliation, should be distinguished here from
revenge. While the two may have similar outcomes, that is, while the re-
ciprocity of crime and punishment may be the same, vengeance is subjectively
motivated and serves personal vindication. Retribution, on the other hand,
is the objective retaliation of society. In Hegel's words, it is “the
annulment of crime" by the concept of justice itself. It is this concept,
of punishment serving its own ends and thus the end of justice, which under-
scored Mosaic Law in the 01d Testament rendition of it, and which through
Classic society characterizes the justice of the gods as well as mortals.
Its philosophical argument reaches its essential peak in the finely-honed
togic of Kant and Hegel in the late 18th and early 19th Centuries, who
proclaimed strongly that retributive justice is the only justification and
criterion for punishment.

In non-literate societies where customary law promotes tribal and group
solidarity, punishment is commonly aimed at restoration of interrupted
social order. In most cases, although the weight of punishment will vary by
offense and even by individual cases for the same offense, it is seen as
primarily retributive. The penalty of damage payment for the crime of
theft, for example, is cross-culturally frequent.

This is certainly not the only condition in which punishment serves a
deterrent function in primitive society. One must examine, however, not the
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latent or secondary functions which punishment may serve, but the socially-
preferred and manifest fun.tions. In most cases where disputes or claims

of wrong doing are submitted to authority, cases are either resolved without
penalty per se or are disposed of with a punishment (such as payment of
money, goods, or services) which is viewed as justice served rather than as
a future injustice prevented.

The third function -- rehabilitation -- occurs in the Western tradition
somewhat conterminously with that of prevention. Indeed, the secular phi-
losophers Plato, Hobbes, Locke and Rousseau held that these two utilitarian
functions should be the sole aim of punishment. The notion of punishment
for rehabilitation is intriguing in its many facets and, to my knowledge,
has not received adequate historical review. Obvious conflicts with the
first two functions have, of course, been subject to considerable discussion.
Certainly the death penalty and extended prison terms can serve no restora-
tive functions, and yet by what criteria may a judgment be reached that as
first-time offenders a rape-murderer or a presidential assassin have less
capacity for rehabilitation than the common every-day murderer?

In any case, it seems 1ikely to me that the notion of punishment-for-
rehabilitation reflects particular presuppositions about the interrelation-
ship of human beings and society, and that it is a different set of pre-
suppositions which characterizes societies without the notion. The notion
of rehabilitation implies that individuals, by certain manifest acts, have
fallen or removed themselves from a particular status category necessary
for social acceptability, much like a sinner fallen from a state of grace,
Since the fall was not at the hands of society (or the church), society
cannot arbitrarily proclaim its return, but, in this view, can and ought to
point the way and provide the means towards reclaiming it: the analogy of
cleansing ritual and penance come to mind.

At this point, I do not wish to further evaluate the validity of this
presupposition about the man-society dichotomy. We will have cause to recall
it in a moment. The lack of this notion of man v, society in a majority of
the world's cultures suggests at most that it has been recently added to
our inventory of human definitions, and suggests at least a reason why the
concept of rehabi]itation-through-punishment is alien to many.

In most non-literate and in many literate societies, the dichotomy
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does not prevail. There are indeed crimes which manifestly remove the in-
dividual from the status of person -society member. The most notable are
witchcraft and certain forms of homicide. The status, however, cannot be
restored and consequently rehabilitation is meaningless. The punishment

for such crimes is either execution or banishment, which is often paramount
to execution. For other crimes, the perspective from which the perpetrator
is viewed (the term “criminal" is thus inappropriate) is normally that of a
miscreant: and we are all, they will say, potential miscreants. We will
all wrong our fellows, and thus our society, at t{mes;_some will be caught;
some are indeed dangerous, and when the danger, in the mind of the authorities,
becomes too great; it is dealt with by removal. But the idea of "rehabil-
itation" is too far afield in this context: for before the concept could be
entertained, one would have to answer the question "From what or where would
one be rehabilitated?” ' : '

None of the foregoing is to imply that the so-called primitive is a
"noble savage" or is intrinsically more humanitarian. Much of social
practice in non-Western, non-civilized societies would be repugnant to our
system of values: physical torture, infanticide, gerontocide, and wi fe-
purchase are common practices which we deem inhumane.

Let us, however, return briefly to the cross-cultural perspective with
a view to examining the different concepts of man-society relations which
promote the dispositions of unauthorized conduct.

0f course; crime in both its nature and its severity is legally defined
and specified by the society, and it is a common notion in anthropology
that as society becomes more complex and its organization more stratified,
the need for integrative mechanisms beconmes greater. In this view, the more
complex societies need more ramified legal systems because the opportunities
for dis-integrative behavior are greater. This over-generalization is only
a part-truth, There are peasant and horticultural societies with stratified
authority systems providing differential access to resources which yet retain
traditional value-systems, and in which the nature of crime and punishment
are not materially different from the simpler subsistence societies.

The Inca, for example, maintained a highly stratified system in which,
for the identical crimes, the commoner would receive physical punishment
while the noble would suffer public ridicule and loss of office. In both
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cases, the values accruing to individuals were as members of society rather
than as beings estranged.

The ‘important distinctions between the traditional and Western in-
dustrial va]ues3 at the risk of oversimplification, lie in how social reality
is codified. It is often remarked that primitive societies are retrospec-
tive while advanced civilizations are prospective in their outlooks. Again,
this is not quite true: Primitive societies as well as complex societies
with traditional values (we may refer to them as "tribal values"), are "now"
oriented. They tend to exist in a temporal vacuum. They are timeless en-
claves of ageless cultural enterprises, and what we see as their obsession
with the past is to them an eternal present. This does not necessarily
mean they reject the notion of innovation and change, but it does mean that
thiey do not pursue it as a force of social life. Since the present is all-
encompassing, so is the meaning of society for the individual and the meaning
of the individual to society. Since tomorrow's gain is not simply seen
linearly as the outcome of today's effort, so the individual does not invest
himself in today's enterprise simply to maximize tomorrow. Participation
is as much an affirmation of being as the results of participation are the
extensions of being, and unsuccessful results do not nullify the value of
participating.

Social reality is not an unchanging present in the industrialized West.
Reality is codified in linear terms in which there is not only a logical
sequence of events, but the meaning of a given event is often definable only
by reference to its antecedent or to its anticipated successor. The notion
of progress provides a rationale for creativity and innovation. It provides
for the individual a rationale for independence, freedom, and personal
achievement. The meaning of society for the individual lies, therefore, in
the comforts and securities it provides while ends are sought, and in the
opportunities it provides for achieving these ends. Mobility upward -~ in
psychological and socioeconomic terms -- are overriding goals and are the
measures of success.

In both kinds of social systems there are subgroups and classes with
unequal access to resources and unequal privileges, even unequal power and
wealth. In the non-linear Western tradition these inequalities are often
deemed inequitable, or lead to inequities because the notions of personal
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freedom and independence conflict with them.

A more fundamental conflict is built into the system, for our cultural
heritage has not substituted progressive values for traditional ones, it has
provided a conflicting co-existence of both. Political, economic and ed-
ucational institutions tend to espouse one set, family and religious in-
stitutions another. Their codifications and values conflict; the ideals
and the ideologies are mutually incoherent. The resulting sense of the loss
of self, and by extension therefore the Toss of personal freedom, autonomy
and social participation, tend to reflect in the person the conflicts in the
culture,

Traditional societies provide the individual with 1ittle opportunity
for autonomy and independent achievement, but the value context provides
little basis for conceptualizing these qualities. Personal freedom is the
freedom to participate in social endeavors. The sense of self is perpetually
reactivated in such participation, which is an ‘ntrinsic value as well as a
means to an end.

If taken as a series of definitive statements, the foregoing observations
are assuredly oversimplifications. Their intent, however, is to establish
a contrast ‘in high relief, such that the perspective on crime and on punish~
ment may be broadened.

By our standards, punishments for violations of conduct in many tradi-
tional cultures would be unjust in terms of their severity. They serve the
principle of justice, that is, annulment of crime, however, in the following
important ways:

1) Punishment is a function of legitimized authority

2) In following customary law, punishment reflects social
consensus

3) It has as an important intent the maintenance of social
order, including the continued participation in that order
of the violator, hence the idea of incarceration as punish-
ment is essentially nonexistent; and finally,

4) The implementation of punishment is immediate, disallowing
the lengthy delay which a higher system of justice frequently
requires.

These more complex systems of justice had their beginnings in c]assica1l
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antiquity. OFf such a system, and its advantages, Lucretius wrote: "Mankind,
tried out with a 1ife of brute force, lay exhausted from its feuds; and
therefore the more readily it submitted of its own free will to laws and
stringent codes. As each man moved by anger took measures to avenge him-
self with more severity than is now permitted by equitable laws, for this
reason men grew sick of the 1ife of brute force." Lucretius may be forgiven
for his Hobbesian view of the primitive. In contrast to what is the common
view of justice by traditional societies, it is our own society which now
seeks to find not only what equality means under the Taw, but what equity
means in the assignment of punishment.
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The culture or ethnic group that I represent is Mexican American and
my presentation will be Timited to this group's perspective. Nonetheless,

I feel that some of the things said regarding the Mexican American give us
at least the idea that there exist other realms of attitudes, thought
patterns and values with emphases and characteristics other than that of
the predominating American culture with its strong influence of English and
Saxon traditions, particularly in the area of criminal justice. In other
words, there is the world of the other that is sometimes difficult to under-
stand and apvreciate (e.g. the Tarahumara tribe of Chihuahua, Mexico.)

For over two years the Mexican American Cultural Center has been directly
involved in assisting families of prisoners in the San Antonio area in their
visits to various federal and state prisons such as those at Leavenworth,
Kansas, E1 Reno, Oklahoma, Huntsville and E1 Paso, Texas (La Tuna). Mr.
Leonard Anguiano, director of the Leadership Institute of MACC, who organizes
these visits and other activities for prisoners' families will give his first
hand experiences.

I would Tike to suggest certain cultural traits of the Mexican American
which have bearing on the matter of punishment. In no way am I excluding
these traits from other racial or ethnic groups, but these are values and
chqracteristics which are generally found in our poeple.

First of all, we must remember that the Mexican American is doubly
mestizo (mixed); he is neither simply Mexican nor simply American; he has
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the blood-spirit blend of the Spanish and the Indian, plus the added in-
fluence of 1iving in the United States. The cultural values and character-
istics I will now describe are largely based on this fact of mestizaje.

1. Cultural Aspects

a. Religious aspect.

The Mexican American is generally a religious person (which does
not necessarily mean church-going). His concept of God--handed down more
through an "osmosis" process rather than through specific instruction--is
that of a demanding God whose favorite pastime seems to be to punish the
children. We often hear the expression, "Diosito castiga" (God punishes).
It is a God who spies, who sees all, knows all and does not forget; while
he may be merciful, he is just: this means that he is above all a vengeful
God who gets even ("...alla lo pagaras con Dios").

Therefore punishment comes not so much from society but from God.
In fact all suffering and hardship come from God. There is a marked degree
of fatalism; "asi 1o quiere Dios...yo tengo que sufrir", which is an
attitude of resignation and all one can do is to patiently endure God's will.

b. The Human Person.

A constant which we usually point out about the Mexican American is
the concept of person. There is something sacred about the individual, he
has inalienable dignity, God given and forever. This of course is something
we share with many other cultures. Everyone has this dignity which must be
respected; "E1 respeto al dereqho ajeno es la paz", a principle articulated
by Benito Juarez in the 19th century and repeated again and again. MNo matter
what crime is committed or guilt is involved, the dignity of the person
remains.

Moreover, we 1ike to think that the Mexican American is person-
oriented; an individual is seen first of all as a person with whom to relate
as a friend and secondly, as a functionary or role player.

¢. The Family Unit

An important consideration bearing on punishmeént in many cultures
is the family. 1In the case of the Mexican American for example, there are
strong family ties, owed perhaps to a basically agrarian folk culture which
struggles for survival and therefore depends on the force of unity. As a
consequence,the family, especially the parents of a criminal, will suffer
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deep and lasting hurt on account of their errant son or daughter,

Very close ties are felt with members of the extended family (relation-
ships beyond the immediate family: los abuelitos (grandparents), tios y
tias (aunts and uncles), etc., plus the padrinos y madrinas (godparents).

A parent is reluctant to admit failure in raising children who have
gone wrong; "going bad" is due to bad company or to an unfortunate moment

or set of circumstances.

Crime
Punishment

MACHISMO = Phenomenon among the male Mexican American <<

d. Law

Law itself is an ideal, which is neither necessarily attainable
nor enforceable. Therefore, law can be adapted to situations, as is done
frequently in Latin American countries.

e. Punishment.

Punishment must come if one is guilty, yet the Mexican American
is very sensitive to punishment meted out commensurate to the crime commit-
ted and that it be applied in a consistent way. He or she cannot under-
stand when for the same crime and for technicalities or smooth and ex-
pensive legal counsel some receive 1ittle or no punishment.

1I. Patterns in Prisoner's relationships due to culture.
a. Intra-institutional.

~ There is always a sensitivity towards discrimination in the
prison on the part of any minority group. Discrimination practiced not
only by prison officials but also by fellow prisoners can serve only to
destroy the person and further his sense of futility in society. A
prisoner will relate better to a guard of his own ethnic, cultural or
racial background who is sensitive to his own if he or she can speak the
prisoner's own language. This means the guard can see reality as the
prisoner sees it, for language often conveys another perspective.

Relations with chaplains can be a key factor in rehabilitation.
The chaplain will enchance his or her ministry if addressed to the popular
religion of the prisoner. It is a whole religious value system involving
eractfces, devotions, and beliefs based on real faith but often taken as
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First, what 1 understand by "theological perspective." Theology
properly springs from the central or ultimate concern of a community of
faith--a church, a dedicated community, call it what you will. Its
"ultimate concern," in Paul Tillich's terminology, is the active, formative
expression of its faith. The fundamental intentionality of the dedicated
community is for the wholeness--the moral and spiritual well being--of
the person and the community, of both together inseparably and at once.

It is for the convenantal community: "The people who," Douglas Sturm writes,
"embody the qualities of 1ife itself, the qualities of peace, righteousness,
and loving kindness." (Certain Hebrew terms, associated in the Bible with
the idea of covenant, stand behind these three terms: shalom, sedaka, and
hesed.) '

This idea of Covenant Ties at the core of the Judeo-Christian tradition,
disused though it has been by most theologians. Consider two brief passages
from Isaiah 42. Here the prophet speaks of the historical task and calling
of the people:

"I am the Lord, I have called you in righteousness,
I have taken you by the hand and kept you;
I have given you as a covenant to the people,

a light to the nations,
to open the eyes that are blind,
to bring out the prisoners from the dungeon,
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mere superstitions.

b. Extra-institutionals.

Rehabilitation of Mexican Americans,we believe,can be better if
more attention is given to the prisoner-family relationships particularly
in the area of visits conjugal and otherwise (mother's, brothers', sisters',
friends').

The mother-son relationship is usually very close. It is a re-
lationship that,if fostered,can aid the rehabilitation process.

ITI. Other cultural considerations.

Other cultural considerations that need further study and
evaluations: ‘

a. Regarding undocumented worker (illegal alien), what specifically
is their crime and should they be treated as criminals?

b. Why not study prison systems such as Mexico's and learn what
is valid from that experience, since the Mexican government has based its
systems on the Mexican culture.

¢. Community-based corrections may be more effective particularly
since they would be closer to the family and the cultural situation.

d. ~ Cultural awareness is an implicate aspect in rehabilitation.

1. cultural groups: Mexican , Mexican American, Chicano,
all unite under motivation of values.

2. Self worth: Society is not threatening when one knows
who one is and is not punished but reconciled with mercy.
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from the prison those who sit in darkness." (Isa. 42:6-7)

What does that mean? That we're called upon to let everybody out of jail?
Commentators usually append a footnote to explain that the prophet here
refers to release from "spiritual bondage.” How they exactly know is not
explained. We should be wary, I think, of these ready, "spiritualizing"
interpretations, expecially of the words of the prophets of Israel. In
this case, the anonymous prophet of the Babylonian captivity, called Second
Isaiah, spoke to his people in a particular historical situation, one that
threatened their continued existence as a community of faith. The whole
thrust of the prophets was historical--toward the transofrmation of the
social-institutional plane of human existence for the sake of a new com-
munity, a renewal of Israel's Covenant.’

There is a second passage from the same chapter of Isaiah which became
particularly poignant to me several years ago} at the time I was in a
specialized, urban ministry in Cleveland, one that entailed engagement with
people and groups of the inner city--though in a broader sense it applies
to us all. Against the vision of eschatological fulfiliment by release
from all forms of blindness and bondage, the prophet sets his words about
his people's acfua], present condition:

But this is a people robbed and plundered,
they are all of them trapped in holes
and hidden in prisons;
they have become a prey with none to rescue,
a spoil with none to say, "Restore!"
Who among you will give ear to this,
will attend and Tisten for the time to come? (Isa. 42: 22-23)

This, I believe, is a relevant theological perspective. What about
punishment as such? In the very precise definition of the philosopher,
Anthony Flew, punishment is "an evil or unpleasantness to the victim"...
*for an offense"..."of the offender"..."imposed by virtue of some special
authority." Or as the Concise Oxford Dictionary says, "An act of a sup-
erior or public authority.” Very Tittle attention is given, in the dis-
cussions of punishment I have read, to the questions that arise around the
concept of authority in society; everyone takes this part of the definition
for granted, and starts off with arguments over how or whether "two wrongs
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can make a right." Just here theology ought to be most relevant, even when
it has been wrong-headed, for the theologians have always been centrally
»concerned with questions of authority, that is, with the ultimate justifica-
tions of human life and actions.

Down through the centuries their way of answering this question has
mostly Ted to very conservative conclusions. Much of this tradition has
appeaied directly to a passage of St. Paul's, in Romans 13: '"Let every
person be subject to the governing authorities. For there is no authority
except from God, and those that exist have been instituted by God. There-
fore he who resists the authorities resists what God has appointed, and
those who resist will incur judgment." (vv. 1-2) But not a1way§. For
there is also the radically authority-questioning tradition represented
by Leo Tolstoy's searing question, "By what right do some persons punish
other persons?" By what authority, if not in service to the community
exemplifying the qualities of life itself, the covenantal community?

Faith gives at least a toe-hold on a larger vision, a transcendental
hope to set over against our present condition as victims and victimizers,
all mixed together. Al1 of us are subject to evil in the radical form of
1iving under "a broken covenent," punishing some persons as if we others
"had it all together," and had only to oil the moving parts and tinker with
the mechanisms of our "criminal justice system." How we love that word,
"system," in this day of "systems analysis"--as if offenders were just so
many problem cases to be processed, as if no one were in charge and had
authority to make responsible decisions for himself or others, but the
"system" just ran itself. "Reforming the system,” in other words, goes
far beyond finding better “"sentencing" or "correctional" or whatnot
techniques.

Some would like to ditch the term "authority" all together; it sounds
s0...unliberal. But I suggest that we will not come to grips with the full
dimensions of the punishment problem until we bite this particular intel-
lectual bullet. Hear Chief Justice Warren Burger, in 1975: '“Perhaps the
most immediate and pressing problem is to be found in the challenge--some
would say the collapse--of correction--phiiosophy as it has been known."
He settles for the word "erosion": "It is widely said that there is an
erosion of accepted but largely unexamined theories of crime causation.
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and--especially--an erosion of widely held theories of rehabilitation in
corrections.”

Or hear criminologist John P. Conrad: "These are bleak times for
correctional reformers. In the early 1970's, belief in the rehabilitative
ideology disintegrated, thereby threatening the whole structure of the
apparatus.” His title--"We Should Never Have Promised a Hospital"--tells
his own repudiation of "the rehabilitation ideology," dependent as it has
been on the model and promise of "medical science”: crime as a kind of
social sickness in persons, and corrections as the techniques of curing
them.

Is it true, as one reformer put it to me, that "rehabilitation has
never really been tried"? Of course it has never really been really tried:
but still escaping notice is how we have built that house on philosophical
gand, on an ideology too often masquerading as scientific knowledge. (If
you think I'm too harsh, read Karl Menninger's The Crime of Punishment fox
yourself. The authority he has for me is his mahifest commitment to
Jjustice and his compassion, whereas he wants some to believe it rests on the
science of psychiatry.) I hold that one of the functions of good theology
is to resuce us from bad ideology. (And you will notice how I covered my-
self by distinguishing "good" from other sorts of theology.)

The deeper trouble of the presept situation is that we are left today
without prophetic voices, voices of judgment and hope for civil society,
including crime victims and criminal offenders alike. We have instead a
variety of cool, hard-nosed ana]ysés. On the one side there is a James
Q Wilson; in his recent book, Thinking About Crime, he says that the obvioug
purpose of the correctional system is "to isolate and to punish,' which may
seem harsh, -he adds, but is just "a frank admission that society really
does not know how to do much eise.” This has the virtues of sober realism
and modesty. It differs in degree, but not in kind from Ohio Attorney
General William Brown's view: "I am firmly convinced that the mandatory-
type penalty structure will actually deter crimes of intent... The guy who
uses a gun should be put in jail...forever... And he stays. Forever and
ever and ever." Thus sounding 1ike an angry god, yet without the undertone
of divine pathos which we also hear in the God of the prophets of Israei.
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Since I have referred a couple of times, now, to that rather disturbing
o1d notion of "the wrath of God," let me add a word about it. In the
Talmud it is asked, “Does God pray?" A rabbi answers, "Yes. He prays
that His wrath may be turned to mercy." Anyone who is a parent will have
experienced that doubleness of emotion, which arises on account of the
prior and ongoing emotional involvement with one's children. But when we
are dzaling with society at large, and especially in our mass society, the
spirit of impersonality takes over and our minds become as bureaucratized
as our institutions.

But super-cool also comes from the left. Thus the National Council
on Crime and Delinquency has published a booklet, Toward a New Criminology
{1973), running twenty pages without ever hinting that crime brings any
actual suffering or loss to individuals or society. They put special
emphases on the idea that pinning a criminal identity on some people serves
the positive social function of reinforcing the norms of "straight" society;
thus they move from the partial but slippery truth that "if we didn't have
criminals we would have to invent them" to the implication that the whole
problem of crime is a matter of social labeling. The crisis character of
our situation tends to dissolve in this brave new world of "the new crimi-
nology." They say, for example, "Apart from the fact of conviction there
is in such reform-minded statements for eliminating the disparity between
our handling of so-called "street crime" and "White collar crime," that
zeal is cancelled out by a sociological positivism which rests its critique
purely on the notion that society punishes what it wants to punish to
sustain its own power structure, making all talk of "justice" the work of
authority which is itself, in the end, "criminal."

How then, does the idea of authority to punish arise historically,
how does it come to its present crisis of legitimacy, and what does a co-
venantal-theolegical perspective say to us about it?

In archaiv societies an individual with a grievance sought a judgment
from the clan or tribal head against another, and then himself executed '
the punishment, probably with the help of kin or friends. The official
Jjudgment served only to legitimate and specify the compensation. According
to Egon Bittner and Anthony Platt, "...Archaic laws always brought
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the punishment of offenders into some sort of relationship to the loss of
the injured party"--a restitution paid, or an injury inflicted in re-
taliation. Very early in the history of civilization it was seen that the
needs of social order required a means of regulating the urge to violent
revenge, and the tendency of the strong to dominate the weak. A recognized
authority, then, served to Tegitimate and regularize the commonly accepted
standards of fair recompense.

In a narrow but sibnificant sense, the acceptance of punishment by the
offender was voluntary, insofar as he had the choice of paying the penalty,
or, in Bittner and Platt's words, of "placing himself outside the scope of
the protection of the moral order, which he enjoyed even. as an offender."
The person who rejected this authority became as one "dead" in the eyes
of, the community, an obnoxious object to be either banished or literally
exterminated. (And in this 1ies the "cruel and unusual" character of the
death penalty, and the reason for our moral rejection of it; and we can-
not conceive of the moral worth of a person as totaily defined by his
social group.) Famous Biblical examples of this kind of purification of
the community by ridding it of the source of moral pollution are the banish-
ment of Cain, to be forever a wanderer and a "marked man," or Jesus'
protest against the stoning of the woman taken in adultery. Crimes in-
volving ritual ormagical pollution, for which no repayment was possible,
would necessarily receive this kind of treatment, but this (Bittner and
Egon argue) was not "punishment," for punishment was essentially a system
for stipulating the terms of an uffender's restoration to the social order.

The appearance of written law codes in ancient times emerged along
with the rise of ethnically diverse states; these did not generally in-
troduce new laws, but served to create uniform standards of law and punish-
ment. The early Babylonian Code of Hammurabi, for example, stipulates,

"If a man destroy the eye of another, they shall destroy his eye. I1fa

man knock out a tooth of a man of his own rank, they shall knock out his
tooth." The Law of Retaliation is stated in very similar terms in the

01d Testament Book of Exodus (21. 24). Jokesters have said that the doctrine
of "an eye for an eye, a tooth for a tooth" will result in "a blind society
and a toothless generation." )

While any punishment involving physical mutilation is repugnant to
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our moral sense, nevertheless, this law of retaliation served to limit the
penalty to the extent of the damage done; it ruled out th2 unrestricted
violence of a vendetta. And Rabbinical interpreters havélmaintained that

it is not to be read Titerally, but as a symbolic expression of the principle
of equitable punishments. Wise Tlawmakers and judges have always, it seems,
been mindful of the sense of right and fairness resident in the people, for
on this their consent to authority, their acknowledgment of its legitimacy
finally depends. At least if there is not to be constant repression, but
civil peace.

Also notable, at this point, is that from its origin Judaic faith con-
ceived God as the giver of laws regulating civic as much as religious life.
God becomes both the standard of justice and its ultimate guarantor. This
idea allows St. Paul to incorporate Jesus' ethic of non-retaliation to any
person. He says, "Beloved, never avenge yourselves, but leave it to the
wrath of God; for it is written, 'Vengeance is mine, I will repay, says
the Lord.'" (Rom. 12. 19) In other words we can abandon the urge to re-
taliate, for God will fulfill the demands of retributive justice for us.

Yet Paul goes directly on to his words, quoted before, about submission to
secular authorities. Their authority rests directly on the ultimate authority
of God, without break or qualification. Lost, here, is the prophetic re-
cognition that the justice of the people depends on their fidelity to their
Covenent with God, their constitution as a people turned toward and stead-
fast in seeking peace.

We see in Paul, then, a spiritualizing tendency that allows Jesus'
words of non-resistance and love apply to individuals, while the principle
of retributive punishment, which restrains by force and fear, remains ab- ~
solutely intact for the state. 1In this split we see the beginnings of the
pietistic moraTism of so much of Christian ethics.-the focus on the sins of
- individuals to the exclusion of more fundamental questions of social justice.

The prestige of Paul as the Apostle contributed to the rise of an
absolute self-assurance about the justice of secular authority. With the
union of church and state under Emperor Constantine, the age of Christian
triumphalism was -inaugurated. Now the Church sought to impose its divinely
sanctioned rule with the aid of the secular state. In theology proper, a
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system of eternal punishments, previously uriknown in Greek or Hebrew
thought, was added to temporal punishments.

St. Augustine, for example, is of the opinion that though many wil
be saved by the atonement of Christ from eternal punihsment, which is justly
due to all on account of original sin, the preponderance of humanity will
in fact be damned. He also argues that the institution of slavery is a
Just punihsment for Adam's sin, thus mixing with the idea of punishment for
crimes actually committed a case of gross social repression--at’ least as
it must abpear to us, and I dare say to slaves in any age.

Christian theologians have reflected the commonsense view of punish-
ment as serving several ends at once. "fod," Augustine says, "knows how
to award fit punishments for every variety of offense,” thus expressing
his confidence in divine justice; it will perfect the roughness or fall-
ibility of man's. He goes on to observe, "We must not only do harm to no
man, but also restrain him from sin or punish his sin, so that either the
man himself who is punished may profit by his experience or others be
warned by his example."

In the Middle Ages, St. Thomas Aquinas 1ikewise fiuds all three of
the basic justifications for punishment valid and compatible--retribution,
deterrence, and reformation. But the fundamental theological rationale
lies in the metaphysical conception of God as the author and guarantor of
order throughout creation; punishment is essentially retributive, for it
is a righting of the scales of justice. "The order of justice," says
Aquinas, "belongs to the order of the universe; and this requires that
penalty should be dealt out to sinners.”

.Aquinas's view became normative for Roman Catholic thought; in fact
his basic ideas are repeated and elaborated by Pope Pius XII, in a 1954
address to Italian jurists. He, like Aquinas, draws a distinction between
moral sins, which the state has no interest in punishing because they do
not threaten the public order, and those which do and are punishable as
crimes--an important distinction if we are to deal rationally with "victim-
less crimes.” Yet here again, the Pope cites Paul's words in Romans 13
as the basis for finding an unbroken, unambiguous authority in the state.
Divine power is thus identified with "the powers that be," rather than
with what is moving forward, with "the pull of the future."
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The feudal social structure of medieval Europe encouraged the view that
all property belonged to the prince; hence we find the gradual moncpolization
of authority to punish by the princes or kings. Crime came, then, to be
viewed as a violation of "the king's peace," and he executed both judgment
and punishment in behalf of his subjects. Yet systematic public law enforce-
ment dates at the earliest from the 16th century. This is also the era of
rising social and religious conflict. Notably, Martin Luther cites St.
Paul's famous words from Romans 13 once again, in his violent outburst
calling for repression of the Peasants' Revolt of 1525. He informed the
princes of Germany that their failure to punish with the sword would bring
God's wrath on- them.

In the late 16th century we see the beginnings of the struggle to limit
the authority of kings by placing them under law. The great English jurist
of the common taw, Sir Edward Coke, set out to ensure that judges would rot
be, in his words, “"1ions under the king's chair." The common law--the law
resident in the cumulative wisdom and sense of justice of the people--had
a standing independent of the monarchy. So conceived, common law not only
guided the king, but finally judged him in the exercise of just authority.

American democracy builds on the foundations of this English common
law tradition. In the 18th century the conviction arises that "the caonsent
of the governed" is the indispensibie basis of legitimate authority in gov-
ernment. A free people is one governed "by laws, not men,” by impartial
principles, that is, not self-serving personal interests. So too the dis-
tinction between just and unjust {or “"cruel and unusual") punishments, is
made explicit in the fundamental law, a Constitution which represents the
collective voice of "we the pecple.”

This new beginning is in fact a renewal of certain ancient ideas, both
Greco-roman and Judaic. In the 07d Testament there is a covenantal "we the
peaple." It too means being governed by laws, not men, not even by Moses
himself. The Tegitimate authority of the legal stipulations of their
Covenant is bound up with the fact that they have voluntarily and explicitly
conserited to it. Though the people repeatedly fall short, prophets arise
again and again in Judaism and Christianity to recall them to their reason
for being. ‘
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Prophetic faith thus sees the dynamic and social dimensions of 1ife, and
does not see the individual apart from the community nor the present
situation apart from the intended future. The justice of laws and punish-
ments necessarily depends on the fundamental intentionality of the society,
on whether they aim, steadfastly, toward peace, toward the restoration of
hope.

Human justice which does not recognize its own partiality, which does
not aim at surpassing itself but only at the restoration of an already un-
just social order, degenerates into sheer repression, deterrence for the
sake of security and/or self-interest. That is why all the great theologians
from Jeremiah and Jesus to Paul Ti1lich insist that justice is only fulfilled
when it aims beyond the present, when it works through loving kindness, stead-
fastness, forebearance, forgiveness. Love, says Tillich, is the creative,
transformative element in justice, without which it becomes unjust. Aguinas:
"Mercy without justice is the mother of dissolution. Justice without mercy
is cruelty."

When I say we 1ive under the condition of a "broken covenant," I fear
of such widely recognized matters as the immense disparities between our
punishments of black and whites, of Tower and upper socio-economic class
persons, to the wide disparities in sentencing between similar crimes, and
more broadly still, to the effect of an economic system which includes
such features as cyclical unemployment.

Yet clearly it is misleading simply to conclude that, therefore, poverty
causes crime, for poverty is so thoroughly relative to social perception.
Both more realistic and more promising is to see that some persons perceive
themselves as shut out of the "promise" of a society, and that our society
promises, above all, ever more of the things that money can buy. While
accepting this dominant social goal, they reject the norms of "straight
society."” They may join in their own sub-culture perhaps one whose norms
include "ripping off the establishment.” They are participants in a counter-
covenant, a self-sustaining mode of social 1ife which is destructive of the
dominant culture.

There are no simple or painless solutions to this problem. Social
authority will in fact continue to "play God" by meting out punishments;
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yet recogniiing that it cannot really be God, it will Timit its punishment
in accordance with reason, and humane concern, and hope.

‘ Persons are not "rehabilitated" by treating them as if they were mental
patients, denied the dignity of their own moral freedom. Punishments must
fit the offense, not the offender; it is deceptive practice, a bewitchment
of our intelligence, to use sugar-coated language which hides the fact that
any coercive treatment, however well-intentioned, is a punishment.

ATso punishments must not deal unequally with similar offenses, nor
be excessively long in duration, or you have in fact a system of preventive
detentidn, the injustice of which only breeds broad-scale cynicism. You
cannot fall below the standard of equal justice, in the name of mercy or
deterrence.

But you must also go beyond mere retributive justice. In the end, it
is something 1ike the parent who must teach his child that there are limits
to acceptable behavior, who cannot not punish him when persuasion fails, but
who also provides for his ra-entrance into the ongoing 1ife of the family. -
And that means face-co-face talk, an exchange of consents, a fresh under-
standing, a new covenant.

. We have not begun to tackle the deeper challenge posed by crime and
punishment until we seek wa,3 which practically allow the offender to
form new, non-exploitative and non-destructive modes of behavior, to find
a community of friends oriented toward the social good, to understand him-
self not as a defective human being but as a moral ageni who is respensiblie
for his actions.

In an article by Patrick McAnany in an issue of the National Catholic
Reporter distributed at this conference; I find a striking confirmation of
the point to which I finally come: retribution insists on the language
of moral discourse in discussing punishment. It is not outcome in terms
of lower rates of recidivism. Retribution is the justice of restoring
social order." The alternative to "moral discourse," which a theological
and ethical perspective brings into view, is the discourse of social control,
whether it is called "deterrence" or "rehabilitation." It should be noted,
however, that such moral discourse also sustains the idea of social justice.
McAnany continues: "Only where there is some fundamental consensus of
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moral norms and some coincidence between norm and social reality can punish-
ment make any sense. The struggle with the current meaninglessness of punish-
ment pushes us toward social justice beyond the law courts."

A theological perspective will not in itself provide practical solutions
to the dire problems that arise in connection with the idea and practice of
punishment. Still less can it be a handmaiden of the state, legitimating
its authority, for example, with chaplains who are seen as guards! Its
only virtue is to put the subject in the largest possible context. In the
context of 1ife itself, our authority does not rest on our professional ex-
pertise, nor even on our vote as citizens, but our consciences and consents
in personal confrontation.

Religious understanding arises, in the end, from our ultimate concern
as persons; it works not by force of argument, but by the consent of heart,
mind, and will, just as the creation of a covenant does. To do that re-
quires, at some point, ceasing to talk about them--those who are called
criminals--and begin to talk to them, person to person, perhaps as volunteer
ombudsmen or simply as concerned persons who may become friends. That may
strike you as a very small or impractical thing, but if broadly effected
it would be a revolution in our criminal justice system.

I have focused on the problem of authority because this is the key, I
believe, to the justification of punishment in any form, and the recognition
of its Timits. In the perspective of prophetic faith, I have tried to say
any punishment is legitimated only as it aims toward, and provides for,
conditions of social life which transcend the present by transforming it,_
which generate new forms of community among persons, which thus restore
hope.
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SOCIO-POLITICAL BARRIERS TO CORRECTIONAL REFORM

Eugene Czajkoski
Florida State University

Dr. Caajkoski has been the Dean of the School of Criminology at Florida
State University since 1874, Prior to this appointment, he served as a
Professor in the Criminology Department at Florida State. Dr. Czajkoski
recetved hie DPA in Publie Administration from New York State University.
His many publications have covered such topies as: Correctional Reform,
Probation and Parole, and Drug Abuse. He co-~authored a book on drug abuse
and eontrol which wag published in 1975.

In using the synthetic phrase “"Socio-Political", one can expect a vast
array of factors, only a portion of which will be addressed in this paper.
Actually, the part of the socio-political constellation to be addressed
here is largely made up of what may be termed bureaucratic forces. In other
words, it will be argued that what currently exists in our corrections-
punishment apparatus and what is Tikely to exist in the future is mainly
shaped by essential bureaucratic interests. )

Lest the above opening statement suggests to the reader that he prepare
himself for the familiar diatribe against the bureaucracy, let it be said
at the outset that this writer is convinced of the absolute necessity of
bureaucratic structures in a large, pluralistic and democratic society.
Thus, this discourse needs to begin with some exposition of the positive,
and assuredly, indispensible role played by the bureaucracy in the American
state,

Many of the arguments to be presented later depend on an understanding
of the policy-making role of bureaucratic administrators. For a Tlong time,
in administrative science, the orthodoxy was that bureaucrats or admin-
istrators merely carried out policy determined by others, usually those
involved in some sort of legislative or quasi-judicial process. The idea
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was that administrators were experts in the implementation of policy and
. that it was somehow inappropriate for them to engage in the "making" of
policy. Part of this idea emanated from the belief that administration .
could be carried out in accordance with scientific principles. From the'-
famous essay by Woodrow Wiison in 1887, which suggested the development of
professional public administrators, through the influence of the scientific
management movement, a firm politics-administration dichotomy evolved. This
dichotomy became entrenched in the public mind so that vestiges of it remain
today even though the mythological nature of the dichotomy has long been
recognized. Setting aside any ideals in the matter, the fact has been that
bureaucratic administrators play a very crucial role in policy making.
Really, they never were simply the neutral executors we thought them to be
and perhaps wished them to be.

As government in western nations has grown exceedingly complex, with
a nearly infinite variety of interests to be balanced, officially designated
.policy makers like legis]aﬁors cannot encompass the expertise required for
setting policy in the numerous complicated areas of modern civilization.
Until recently, official policy makers have had to rely on bureaucrats
for policy development. In legislative sessions we have regularly seen the
cadres of bureaucrats submitting position papers, testifyina before commit-
tees and releasing "reports" to the mass media. Because of his expertise,
because of the political favors he can do in making job appointments or in
releasing valuable information to selected politicians (those favorable to
him), because of the economic powers he wields through the deployment of
his agencies, installations and resources, and because of the interest
groups he can mobilize among the constituencies of his agency, the bureaucrat
has always been in a powerful position to influence public policy. In the
arena of criminal justice, at least two outstanding examples exist. Consider
the impact J. Edgar Hoover had in promoting anti-crime and anti-subversive
legislation when he was Director of the Federal Bureau of Investigation.
An equally edifying example can be found in examining the role that Harry
Anslinger played in federal marijuana legislation by creating the image of
dope fiends and the marijuana menace in the minds of Congress. Think of

the milliaons of testimonials, annual reports and news releases regulariy
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put out by thousands of police chiefs, sheriffs, wardens, correctional
administrators, court managers, etc., and one soon realizes that criminal
Jjustice bureaucrats are no different than other bureaucrats in terms of
their profound influence on policy making.

In referring to the reliance of legislatures on bureaucrats in con-
nection with policy making, the phrase "until recently" was used. That s
because in the aftermath of the Nixon-Watergate debacle, we are witnessing
the clear ascendancy of legislative power over executive power. The balance
undoubtedly will shortly be redressed with executive power strengthened to
near its former level but in the meantime legislators are riding high. The
evidence for lz2gislatures feeling their ocats is found among the following:

(m

Legislative staffs are dramatically increasing in size to the
point where legislators have substantially developed their own
in-house expertise in a growing number of areas, thereby msking
legislatures less reliant on executive bureaucrats for information
and expertise. While legislatures pare the bureaucracy of the
executive branch of the government they are awesomely expanding
the legislative bureaucracy almost to a point where we can see
two parallel tracks of administration, one political and one
managerial - similar to the Russian system involving political
commissars.

Legislatures are insisting on overseeing bureaucratic management
at Tower and Tower operational levels. (Legislators proposed a
constitutional amendment in Florida which would have allowed
legislative committees to reverse bureaucratic decisions without
Tegislation. Fortunately it failed.) )

There are many legislative proposals, so-called government in the
sunset proposals, which would automatically dissolve government
agencies after a fixed term, thereby making the agency subject to
periodical renewal by the legislature.

Legistatures are forming their own budgetary monitoring systems.
With legislative instigation, there has been a high turnover
among administrators with many cases of turnover due to criminal
prosecution.. In Florida, we have recently indicted our State
Treasurer, State Commissioner of Education and the State
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Comptroller. There is a noticeable difference between the way
legislative miscreants are handled arid the way executive mis~
‘ creants are handled.
(6) Legislation in general has. become more controlling and in criminal
Justice we see a spate of mandatory sentencing statutes.

A11 this is not to say that bureaucracies have lost their policy making
influence. They have lost some of it but a tremendous amount remains,
especially within the criminal justice bureaucracy. The criminal justice
bureaucracy generally enjoys a favored position because of the vital service
it performs and because of the opportunity it presents for making political
hay. ‘In any case, the special benefit of bureaucratic government has yet to
be cited. The special benefit relates to the policy making influence of the
bureaucracy.

It is axiomatic that bureaucracies are formed as a result of pressures
from special interest groups and later primarily serve those groups.
Political theory holds that government agencies exist to serve the general
public welfare but on balance it is evident that they are, at least, par-
ticularly beholden to clearly identifiable interest groups. Does the
Department of Agriculture scrupulously make its decisions on the basis of
the general public interest or does it somehow lean toward supporting the
farmer? Consider the relationship of the FAA and the aviation industry or
the ICC and the transportation industry. Further, consider the relation-
ship between the regulators and the regulated is the heavy traffic between
the two. Federal Communications Commissioners move into presidential
appointments with broadcast corporations, Dafense Department procurement
officers retire into administrative positions in defense industries, union
officials become Labor Department commissioners, etc., etc.

Despite the somewhat questionable relationship between government
agencies and their client groups, the keen ability of government bureaucracies
to represent the interests of special groups has a most positive aspect. In
a nation of well over two hundred million people with uncountable combina-
tions of interests, it is patently very difficult for a relative handful of
Tegislators to channel expressions of the multifarious interests. The

"bureaucracies, federal, state and Tocal, go a long way toward filling the
representational gaps. Through large networks of local and regional
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offices, the bureaucracy is able to get close to the grassroots and, perhaps
more important, it is able to apply special expertise in understanding social
problems. Not only is a bureaucracy able to convey special interests in a
way which is beyond the means of the legislative apparatus, it is able to
help effectively articulate those interests. The poor and the uneducated,
for example, would be hard put to have their needs clearly heard by Tegislative
policy makers were it not for the existence of the bureaucracy's control of
welfare and education. The gains we have made in promoting the interests of
minority groups and women would have been impossible were there not govern-
ment bureaucracies built around them to help articulate their needs. In our
vastly pluralistic society, the bureaucracy has a representative function
which should permanently bury the politics-administration dichotomy which
holds the bureaucratic administrator in a steriie, machine-Tike role. The
dichotomy does not even hold in the private sector where we have seen public
policy units emerge in various scientific organizations. Atomic physicists
no Tonger narrowly pursue their scientific investigations into nuclear
reactions without consideration of possible adverse consequences for world
society. Psychiatrists have removed homosexuality from the taxonomy of
psychiatric disease on grounds of social consciousnass. Policy making is
pervasive throughout societal organizations and it is naive to think that

we can achieve regiments of policy-neutral people who blithely execute the
policy of others in some vague "professional way.

If at this point, the premise of the bureaucracy's role in criminal
justice policy can be accepted, a review of bureaucratic barriers to cor-
rectional reform easily follows. The review turns on two seemingly natural
characteristics of a bureaucracy: The implacable urge for survival; and a
production and efficiency value system.

One need not spend time arguing the bureaucracy's drive for survival,
it is too well known. What tends to be overlooked, however, is the meaning
that bureaucratic survival has for reform. To put it in the form of a law,
Czajkoski's Law, ‘if you will, program change which sustains bureaucratic
growth is more Tikely to occur than program change which diminishes bureau-
cratic growth. The best way to estimate a new program's change for
adoption and retention is not through the currently fashionable evaluation
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procedures which measure the worth of the program itselfs; the best way to
gauge the program's effect is on the growth of the agency to which it is
attached.

No* Tong ago, a dynamic correctional administrator in Massachusetts;
derry Miller, drastically sought to induce commuynity-based treatment by
closing down large youth prisons. He suffered a lot of criticism and
negative prassures because, ostensibly at least, it Tooked like the
Massachusetts youth service agency was about to be whittled down. It worked
out a\f‘right, supposedly, inasmuch as closing large institutions did not
result in any substantial decrease in the size of the agency. The slack
was taken up by the creation of many new group-home installations to re-
place the larger institutions. The new result was an agency unreduced.

When a federally financed study in Kansas City seriously questioned
the efficacy of palice patrol, by suggesting that patrol forces could be
reddced and the agency diminished, police administrators around the country
set up a howl which is still being heard.

In common sense terms, it is understandable that bureaucrats who have
Jjobs and careers at stake are Tikely to take a dim view of any innovative
program which threatens a lessening of their career development. As a
hypothetical proposition, suppose unequivocal research finds correcional
~ counseling is wholly without significant impact on recidivism. What reaction
is expected from the individuals who have obtained graduate degrees in
correctional counseling and are making a comfortable Tiving pursuing that
career Tine? Will they support program changes which would put them out
of jobs? Hardly. Yet we now have afoot a movement which directly threatens
Jjobs, careers and statuses of all those involved in the rehabilitation
model of criminal justice. For years we have seen annoying accumulations
of evaluative research which challenges the worth of our elaborate cor-
rectional operations. Martinson was by no means the first to present such
cumulative evidence. There was, for example, a monumental study by Berelson
and Steiner in the early 1960's published in a book called "Inventory of
Human Behavior® which, after reviewing what was being done on the social
sciences and the so called helping professicns, demonstratad that the
means we have been using for modifying behavior, criminal and otherwise,
are effete indeed. The San Francisco project which raised doubt as to
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the effectiveness of probation counse]ing; the Russell Sage Foundation'

study which showed no difference in the delinquency rate of high school
girls when they receive preventative social work and the classic study

by Eysenck which showed that psychoanalytic treatment produced cures

at a rate no better than the spontaneous remission rate, are further
examples of the severe doubts which have been raised regarding rehabilitative
treatment.

Martinson creates a furor with his study not because he has said some-
thing new or more convincing than what has been said before but because
certain factors have made the time right for him and for others playing the
same theme. To only enumerate them, these factors are:

(1) An apogee in the concern for individual rights and due process.

(2) The very dramatic decline in the influence of psychoanalysis which

enthralled the arts ani social sciences for about fifty years.

(3) The challexge to executive power nurtured in the 1960's and given

impetus by Watergate.

(4) The articulation of minority group concerns.

(5) New perceptions of the crime rate which seems to rise relentlessly.
The resistance to the dismantling of the rehabilitation model comes obviously
from those who have vested interests in it. It is no surprise that the former
President of the American Correctional Association repeatedly lacerated
Martinson. The response to the attack on the wehabilitation model is that
rehabilitation efforts have never been adequately funded so as to be able to
demonstrate their true worth and that evaluation research and corrections has
been poorly done. Besides, there is substantial research to show that cor-
rections is working. That's undoubtedly true and what we see is a strong
drive to invest more in the rehabilitation model even as it i being severely
undermined. It herein contended that while the battle may seem to be fought
on empirical grounds, the real battleground is a complex of political and
perhaps ideological interests.

Having discussed the bureaucratic need for survival as it affects criminal
Justice reform, it is time to Took at the production and efficiency value
system mentioned earlier. While criminal justice agencies are nominally set
up to provide specific services in support of general goals having to do
with justice, the protection of individual riehis and the general public
welfare, these goals tend to be displaced by bureaucratic goals of production
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and efficiency. Means become ends. The bureaucracy's virtue of dispas-
sionately handling individuals according to precedent and official rules,
leads to a depersonalization process wherein a desire for production and
efficiency becomes paramount. The demand for accountability, good in jt-
self, has encouraged our criminal justice agenc%es to report statistics on
the number of cases handled and the number of dollars spent. LEAA in its
various funding projects has caused criminal justice agencies to think in
terms of system-flow and ways of improving such flow. In addition to the
Tine personnel in a criminal justice agency, there are to be seen growing
numbers of reasearchers, evaluators,statisticians and data processors who
are removed from the client arena of agency operation. The result is a
strong tendency to see individuals as units to be processed. The goal be-
comes processing more units with greater speed and at less cost. The agency
is thus measured on the simple efficiency criterion of input varsus output.
What is admittedly designed to aid program change serves to stifle it by
extraneous demands. Production and efficiency become ends in themselves.
If a court can be aided in getting more people through its system faster,
attention is seldom paid to the qdaiity of justice being dispensed. It
seems to matter not whether the court is sufficiently acquitting the in-
nocent or sufficiently convicting the guilty, it is enough to measure cases
processed. Actually, as Blumberg and Packer have pointed out,the production
and efficiency value system works against the potentially innocent.

The inertial characteristics of a bureaucracy affect correctional
reforms in two ways: (1) Burzaucratic forces will resist diminishing
effects; (2) Bureaucratic forces will strengthen expanding effects. On the
latter point, changes in the criminal justice system can easily be made if
they result in expansion of the system. Thus, we have a number of reforms
which have easily been adopted despite their potential dangers. They have
been easily adopted because they represent bureaucratic growth. The diver-
sion fad is an example. The concept of diversion holds that certain worthy
individuals will be spared the stigmatization and the debilitating effects
of being ordinarily processed through the criminal justice system. What
might appear to have diminishing effect on the system actually enlarges it
by creating new appendages. The diversion we hear about is not a true
diversion where individuals are released from the system without strings
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attached. Nay, they are released to informal supervision by probation
officers, by counselors working out of prosecutors' offices and by specially
created governmental diversion units. The inherent danger of this kind of
diversion process is that the state is able to take supervisory control

over individuals through an administrative procedure rather than a judicial
procedure. Such control then seeks to promote non-legal standards of be-
havior. Diversion actually encompasses more and more people into the state
net. Not only is the diversionee subject to supervisory counseling but in
order to get at the whole problem, the diversionee's family is involved. In
some states there is a move to make the family involvement mandatory.
Diversion is accepied for a number of reasons,not the Teast of which is the
fact that it is a great opportunity for expanding the criminal justice
bureaucracy. Perhaps the most elucidating example of bureaucratic influence
on correctional change arises from the problem of drug abuse. Once there

is established a government agency on drug abuse, that agency will inevitably
seek to maintain itself despite erratic variations in the problem assigned
to it for management. No one is naive enough to think that any drug abuse
agency will dismantle itself in proportion to measured decreases in drug
abuse. - In such an event, the slack would be taken up by increased service
to fewer clients. Ultimately as clients continue to diminish in number to
the point where increased services could no Tonger balance the agency's
operating position, a new definition of client would emerge to restore the
numerical base, It is a well known phenomenon, one that is easily disguised
by invoking values relating to general welfare.

If a narcotic addict treatment agency, set up to handie persons con-
victed or narcotic offenses convicted by the court, finds the pace of client
referral insufficient to support its apparatus, it will quickly move to
accept addicts convicted of offenses which do not directly involve drugs.

If referrals still do not keep pace, the agency's concept of client can be
broadened to include addiction problems unrelated to any specific crime.

Sti11 further, the addiction criterion gives way to an abuse criterion and
finally the agency may see clients who have not themselves been engaged in
drug abuse but who have been "exposed" to it. These steps of redefining

clientele for the sake of numerical support are preceded by or accompanied
by attempts to increase service by kind.  Thus, a drug abuse agency might
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grow from providing social work services to providing psychiatric services
to providing vocational services, educational services, etc., all for the
sake of enhancing the agency's particular mission and promoting the general
welfare of the community.

Buried in the axiom that bureaucratic agencies possess an inherent drive
for survival beyond the scope of their mission, is the understanding that
bureaucratic survival means continuous expansion. The axiom signifies, in
the case of the drug problem, that drug abuse agencies, once established,
serve to support the existence of the general body of their clients by de-
finitional means if by no other.

As the drug abuse problem has fitfully passed through arbitration by
judicial and psychiatric systems, it is moved into a bureaucratic system
where its singular identity is crucial. Judges without drug offenders
sti11 have more cases than they can handle to support their judicial oc-
cupation. Without drug patients, psychiatrists would still have ever in-
creasing caseloads. But where would the specialized drug abuse agency be
without drug abuses? The argument is that by passing the drug problem
from the hands of multi-problem organizations, 1ike the courts or like
general psychiatric facilities, into the hands of single-problem organiza-
tions 1ike a government drug abuse bureaucracy, we guarantee the continued
existence of the problem in one way or another. In a single-problem bureau-
cracy, agency and client become locked into a commensal relationship that
is self-perpetuating. The system is dramatized by the practice, maintained
by several drug abuse agencies, of officially hiring ex-drug abusers as
professionals in treating active drug abusers.

In conclusion, criminal justice reform is not possible without taking
into account the self-interest of the criminal justice bureaucracy and its
complicated constituency.
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"Experiencing the Criminal Justice System"

Don Taylor .
Development Assistance for Rehabilitation
Austin, Texas

Mr. Taylor is an ex-offender. He was incarcerated in juvenile and adult
correctional institutions. My, Taylor ie presently a counselor in The
Development and Rehabilitation Organization in Austin, Texas. He < also
attending the University of Texas, rajoring in Psychology.

In reflecting upon my experiences in the criminal justice system, 1
would Tike to touch on every aspect, including the police, the courts, and
the jails. However, I decided to emphasize the juvenile institution ex-
perience, and then the adult first experience.

My first arrest was at the age of thirteen, and for the next seventeen
years I was locked up for a total of over eleven calender years. I had
sixty years in sentences, and I was a drug addict for many years.

Before that, just to show you I was not always in trouble, I was a
fairly normal, well-adjusted kid, in many group activities. I attended
Sunday School, had several friends and was a Boy Scout.

My first arrest was at age thirteen for breaking into the elementary
school that I attended. A friend and I broke in through a window, ate ice
cream, and pilfered' some Togkers. A juvenile detective took me out to the
juvenile detention home where I remained overnight, and subsequently was
released on probation. I was admonished to stay out of trouble, or I
would go to Gatesville. A couple of months later I was arrested again for
breaking into a hardware storg. This time I was in the juvenile home a
couple of weeks and was told that this was my Tast chance. I was released.
The next day a kid I met at the juvenile home came by and we stole a car
and ran away.

We were caught in Fort Worth, and were taken to the Fovt Worth jail,
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retvurning to Dallas the next day. I was to be sent to Gatesville, but my
family arranged a "deal" for me to go to the county boy's home, and my
mother had to pay for me to stay there. I was there about a month-and-a-
half when I went home on Christmas Day. A boy whom I had met from the
boy's home came by and we ranh away, stole a car, and got caught the next
day in Arkansas. We were sent to the Mineral Springs, Arkansas Jail and
transferred to the Nashville, Arkansas Jail. This was a federal violation,
so we were transferred to Miller County Jail in Texarkana, where we remained
about a month.

By this time, I was already beginning to fall into the role, by doing
such things as getting tattooed. After approximately a month, I went to
court. in Texarkana. My friend received probation, and I was sentenced to
three years in a federal institution (I was still thirteen). I was taken
to the National Training School for Boys, Washington, D.C.

After remaining in quarantine for a month (entrance procedure) I was
assigned to Columbia Hall. Columbia Hall was the cottage where the smallest
boys were assigned. Once placed there, I found that the kids established
"rank" by fighting and this system was maintained by "officer boys". A
group consisted of four boys with the "captain" acting as the leader.

They obeyed and received their orders from the adult officers in.charge of
the facility.

Violence was a "way of 1ife"; if you "backed down" from.a fight, you
were considered weak. Sexual abuse was a regular occurrence. Weaker hoys
were sexually abused by stronger and older boys. The tougher boys carried
a "clutch" in theiy back pocket. This was a glove with tne fingers cut
out; this glove indicated a readiness and willingness to fight at any time.
Two boys were killed during the thirteen months I was there. They died
from injuries received from other boys. The threat of shipment to a worse
institution kept the “toughest" boys "in 1ine," and in turn they policed
the otker boys. ‘

The main recreational event was card playing. "Cut poker" was one of
the popular card games; the loser received a razor slash on his arm from
the other players. Robbing Tockers and discussing past and future escape
plans were popular pastimes.

84



After thirteen months, I was paroled. I returned to Dallas, dropped
out of school in the 9th grade, and began using drugs. At age 17, I stole
a radio. After being arrested for burglary, I was taken to the "tank" in
the DaTlas County Jail. I stayed in the county jail a few months. I was
in the cell with a guy who was a drug addict; he showed me how to extract
opium from paregoric and inject it.

Finally, I went to court, pleaded guilty, and received a probated
sentence. I had been out for eighteen months when 1 was apprehended with
a sack of paregoric bottles. The police went to my mother's house with a
search warrant and found a syringe. Charged with possession of narcotic
paraphernalia,I returned to jail and went to the Texas Department of
Corrections when 1 was nineteen. After receiving a five year sentence, I
was classified as a three-time loser (because of my Jjuvenile record) with
escape and narcotics in my file. After being sent‘té Ramsey I ("the end
of the Tine" for incorrigibles), I was assigned to the worst cell block in
the Texas prison system - "3 Wing". They say it has changed, but it was
really bad then. The toughest, meanest convicts were made "building
tenders”; they ran the cell blocks. It was a new facility (it opened in
1956; this was 1958) but the conditions were bad; the plumbing did not
work, and it was terribly hot. The stress of 1iving under conditions of
physical violence was the worst.

Ramsey - was a farm unit, and I was assigned to a "hoe squad”. The
work was unbearably hard. If you did not work hard enough, your boss would
"arrest" you. They would take you into the hall and hold court. You could
not get angry, because then you were sent to solitary confinement. My first
big "arrest" was on my first day of picking cotton. I did not know how
to pick cotton, so I was one of the "low weights". One of the punishments
was shaving your head; they cut an "X" across my head. Next I was placed
standing on a coke box; I was "sentenced" to about three hours where every-
one could see you. You would then stand all night, and go to pick cotton
the next day. Cotton is their money crop, and it is taken very seriously.

I "made" parole six months before my sentence was completed. The
first day out of prison, I shot morphine. I was caught with a 1id of
marijuana shortly thereafter and sent back to the Dallas County Jail. After
plea bargaining, I received a sentence of five years for a plea of guilty.
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(This was during the late 1950's and early 1960's when a possession of
marijuana conviction carried a two year to life sentence.) I spent three
more years in Ramsey, and was released at the age of 25. During the ensuing
time period, 1 married and attended the University of Texas at Ariington.
However, I also became a drug addict. After forging prescriptions, I was
arrvested and put back into the Dallas County Jail. I went "cold turkey"

in Jail, because at this time there was no treatment in the jail for drug
addiction.

1 had six cases filed against me. They indicted me as an habitual
criminal for three, which is an automatic 1ife sentence upon conviction.

I did not have an attorney, and it was hard to get them to appoint one.

They began by offering me twenty years if I would plead guilty. I told
them that I had only written a prescription; I had paid for the drug. If

I had gone in and robbed the pharmacy with a pistol, I might have only
received a five year sentence. But under Texas law, on conviction for the
prescription, I could receive an automatic 1ife sentence. The plea bargain-
ing ended with my receiving seven years for a guilty plea. I was sent to
the Texas Department of Corrections once again.

My head was shaved and the guards sprayed me for bugs. They began
immediately to institutionalize you, to strip you of anything that makes
you an individual. I was classified and sent to the ET1is unit, after a
month of quarantine in the Diagnostic Unit. 1 remained there until I was
30 years old, when I was released.

From my experience and the way 1 have reacted to the punishment that
was administered, I can say that punishment never wade anyone a better
person. It might make you a 1ittle more cautious, but from my observations,
it caused an opposite effect, that of bringing about a revolt against the
source of pain and anger which is society. Many convicts come out and feel
that they have "overpaid", and they are bitter. When I got out, I could
only get ninimal jobs because of my lack of education. Psychologically, I
associatid physical labor with punishment, so it took me quite a while to
overconie the anger, and actual physical sickness that I felt from this
association. Inmates are not allowed to get angry while they are in; all
the anger is repressed. This is the reason for much of the recidivism.
Institutional 1ife does not prepare you to live in society; adjusting to
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prison society makes it harder than ever to live "out here". It destroys
the individual dignity and reduces a person to an automated number. This
is a far greater crime than the crimes which most of these inmates have
committed.

What the system is doing does not make sense because it makes people
come out of prison as more effective criminals than when they entered. The
important thing that we need to realize is that the laws in most of the
states are such as to make it very difficult for ex-offenders to work in a
great many occupations. A bar in New York State requires a license, and
an ex-offender cannot qualify for one. There are hundreds of occupations
that fall into those categories.

The American Bar Association has a project which is concerned with
changing the laws which prevent ex-offenders from working in a variety of
occupations. The Law Enforcement Assistance Administration of The Depart-
ment of Justice is giving funds to that project, because they recognize the
stupidity of the situation. The Fortune Society gets people on radio and
TV to spread the message. That enables a lot more people to become aware
of the problem, to get in touch with them, and offer assistance in readjust-
ing to the outside. A number of offenders thought the whole thing was a
big con job. They came to the Fortune Society expecting to take advantage
of the situation but they found that these people were on the Tevel and
that you could not fool them because they had been through it, and a lot
of people have changed their lives. The National Alliance of Businessmen
and the Human Resources Development through AFL-CIO have been working to-
gether in terms of trying to help develop job openings for the people who
have come to the Fortune Society in need of help. You need the support of
an ex-offenders group that is really tough, that knows what it is all about,
and can relate to people.

We even had some of the ex-offenders at our meetings on community
crime preveéntion pointing out how people get “ripped off", and what to do
to protect yourself. I think the idea of an ex-offenders group is very

[}
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important, as long as it is with these other approaches. You have to work
with the ex-offender, not so much to get them a job, but to counsel and
work with them to help them realize the problems they will meet.

Comment: If the organization looks too straight, you are not going to
attract people that an ex-offender group should, and if it looks too far
out, you are going to have the danger of it going down the drain. There
should be a balance,

Comment: Throughout this entire conference I have heard almost everything
concentrate on what happens to convicts, why they are convicts. Everybody
seems to be almost in consensus that no matter what you do, it does not
make any difference; the recidivism rates are always the same whether they
go to minimum or maximum security institutions. The critical point is to
help them when they first get out of prison.

Comment: There are sume prisons (I can not think of what state) where
there is a small furniture factory outside of the prison where the prisoners
run it for profit and they return to the institution at night.

Comment: Ex-offenders can get loans to go to school, and the Texas Re-
habilitation Commission will give you job training or provide you with
tools if you have a skill. However, the majority of people coming out do
not know about this program. The job counselor with whom I spoke before I
" was released did not inform me of any of that.

Comment: Manpower has a program in which they pay ex-offenders $2.50 an
hour to go to school to be trained. But the average person who goes there
is going strictly to get the money, not the training. Half of them do not
show up except when they want to. Somebody is just giving them something,
not really he]pihg them be self-sufficient.
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An Examination of the Criminal Justice System
In Light of Learning Theory

Karl A. Slaikeu
The University of Texas at Austin

Karl A. Slatkeu, Ph.D., is Associate Director of the Counseling-
Peychological Services Center, The University of Texas at Austin., While
a graduate etudent in Clinical-Community Psychology at the State University
of New York at Buffalo, he worked two yeare at Attica Prison (New York)
1969-1970, and 1972-1973. Sinee then he has eonsulted with various Ex-
offender groups, conducted research on erisis intervention in commnity
settings, and been actively involved in training community psychologists.

In this address I have been asked to apply the principles of socializa-
tion, learning and behavior change presented in the first address to the
experience of offenders in the criminal justice system. We have been fortun-
ate, indeed, to have the excellent presentation by Don Taylor concerning
his own experience in the criminal justice system, including 11 years of
incarceration. Don and I have talked a good deal over the past two weeks
about his experience and many of the principles which I will present. At
times I will refer to experiences Don has already discussed, and at other
times I will draw on my work as a psychologist in prisons, discussions with
ex-offenders, and the research literature. The goal will be to take the
experience of offenders, the raw data a5 social scientists refer to it, and
attempt to understand it in terms of the principles presented earlier on
socialization, learning and behavior change (Slaikeu, 1977b). Particularly,
the attempt will be to ask several questions. What behaviors are presently
taught by the criminal justice system? What activities/behaviors are main-
tained once a person goes to prison? What is the "product”, if you will,
of our criminal justice sytem? After looking at questions such as these, I
will address myself to constructive changes that might take place, in light
of the principles of socialization, learning and behavior change. For ex-
ample, what behaviors should the system teach, and maintain? How might
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this take place? And finally, in my closing remarks, T would like for us
to look at what I will refer to as the "tradeoffs" in making changes ir the
present system, for they clearly exist. We will gain certain things and we
will lose certain things by changing the system. My own view is that we
need to make the changes, that the gains clearly outweigh the costs or
losses. The pressures for things to remain the same, however, are great.

l.et us begin first by reviewing the major concepts of learning and
behavior change outlined in my address of yesterday. Concepts discussed
included: The Taw of effect, punishment, modeling and imitation, Tabeling,
self-concept, peer groups, norms and subcultures. Most important, howeven
is the law of effect, namely, that those behaviors or activities which are
followed by rewards will tend to increase in frequency and strength; those
which are n'.t followed by rewards will tend to decrease. In addition, I
pointed out that the research literature suggests that rewards are much more
effective than punishment in. shaping behavior. The latter, while it may
present a momentary change in behavior, is ineffective in the long run. In
addition, punishment has unintended consequences which subvert the original
intention: Namely, punished persons tend to develop bitterness and anger
toward the punishers, and to develop behaviors to avoid the punishment
rather than to engage in the socially acceptable behaviors.

In addition, I outlined several important aspects of behavior change
based on learning theory. These included the following. First, behavior
which is learned can be unles ned. Second, in behavior change, it is
critical to specify which new behaviors are to be learned. For example, it
is not enough to stipulate that we want a person to stop being a criminal or
stop doing criminal activities. We must also specify what it is that we
want the person to do. Thirdly, it is important, when possibY., for the
new learned behaviors to be incompatible with the old behaviors. When this
is the case, and when the new behaviors are encouraged enough, chances of
success are increased. This may, for éxample, be helpful in explaining
why former drug addicts are often times helpful in working with ex-addicts.
It is difficult to talk against drug abuse and at the same time engage in
the behavior of abusing drugs. Fourth, it is important for a system to
literally teach the new behaviors. For example, it is not sufficient to
ts11 a person not to steal; he must also be taught how tv work at a regular
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job. Fifth, it is important, essential, that the resources be available
both to learn the new behavior, and then to practice the new behavior once
it has been learned. For example, it is important if a person is to learn
that trade. And then, once a person has learned the skill, it is imporiant
that jobs be available to practice such skill upon release.

As a part of our review of the principles of learning theory and behavior
change, we might do well to focus on a very basic premise about behavior
change that is built into a Tearning theory framework. This has to do with
the difference between focusing on what social scientists refer to as in-
trapsychic variables, versus focusing on social systems or situational
variables in attempting to change behavior. Most of the criminal justice
sytem is built on an intrapsychiatric model of behavior change. Intrapsychic
refers to things that go on within a persons mind, within the pSyche. An
intrapsychic view suggests that most people in prison have "criminal minds,"
i.e., they think differently from the rest of us. In dealing with the
criminal mind and moving toward rehabilitation, then, the idea is to get
persons to change their view of things, to deal with their own "pathology".
This means developing a disdain for criminal activities and cultivating an
appreciation for honest work and for taking one's place in society as a law
abiding citizen., Group counseling and group therapy programs in prisons
and many other "good works" programs instituted in correctional institutions
usually focus on changing a person's point of view. Inmates are supposed
to "get a better attitude." At the end of the process of rehabilitation in
prisuis assessment about progress is often made using psychological tests,
e.g., Rorschach Ink Blot test, or Minnesota Multiphasic Personality test.

An alternative to the intrapsychic view of criminal behavior is a
situational view, one which, in light of the learning theory model presented
in my first Tecture, looks at the behavior in its various contexts, environ-
ments, or situations. It looks at what takes place before and after the
behavior (in this case criminal behavior) to see if these environmental or
situational variables can be used to change the behavior. .

In applying a social systems or situational analysis to the prisons
themselves, it becomes a matter of looking at the nature of the social
systems. A fascinating and profound study, in this regard, was conducted by
Philip Zimbardo, Craig Haney, and Curt Banks in 1971 at the Stanford
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University Psychology Department. A summary of this classic study appeared
in a recent issue of the newsletter, Social Action and the Law (January, 1976).
1 shall quote from that summary:

"In the summer of 1971 the experimenters constructed a mock prison envi-
ronment in the basement of a Stanford University Psychology Department buiid-
ing for the purpose of studying the behavioral and psychological consequences
of imprisonment--specifically, the subtle changes which might take place
over time in & man who is introduced into a prison-like environment,
‘Stanford County Prison' was replete with iron-barred cells, a prison 'yard,'
various video - and recording devices, and a 'prison populace' was secured
by placing an ad in a local paper promising $15 a day for volunteers to
participate in a 'psychological study of prison life.' Seventy-five students
responded, but intensive psychological batteries designed to screen out the
Teast emotionally stable brought the final number down to twenty. Half of
those were then randomly designated as 'guards,' while the other ten were to
be the 'prisoners.' Neither group was given any specific instructions on
how to perform the various functions their roles might require. And since
all were paid equally, (regardless of what actually occurred) there were no
tangible incentives for them to behave in one specific way or another.

"On the first day of the planned two-week long experiment, the volunteer
prisoners were 'arrested' at their homes by officers ot the Palo Alto Police
~ Department, 'booked,’' and delivered to the Stanford brison where they were
stripped, skin-searched, deloused, issued a uniform, towel and soap, and
assigned to one of the three adjoining jail cells. The 'guards,' supplied
with khakis, silver reflector sunglasses, long billy clubs, and whistles,
were then put in charge of the operation.

"Despite preliminary fears on the part of the researchers that the sub-
jects might fail to take any part of the simulation seriously, it soon became
painfully clear that all involved were beginning to inextricably merge reality
with the illusion of imprisonment, readily giving up their own identities to
allow the assigned roles and social dynamics of the situation to quide, shape
and eventually control freedom of thought and action. The guards enjoyed
their new power, and delighted in harassing and degrading the prisoners. As
the study progressed harassment escalated to more extreme levels, with guards
often going out of their way to actually increasing their own workload just
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to create additional opportunities for themselves to humiliate the prisoners.
The most sadistic behavior, however, was saved for moments when they were
alone with the prisoners, out of sight of the experimenters who were con-
sidered 'soft.' The prisoners themselves were mildly rebellious at the

start of the experiment, yet became quite passive and obedient after a day or
two, effecting a submissive demeanor of lowered heads, glassy stares, and
blank expressions and mumbling almost inaudibly when spoken to. So enmeshed
had they become in their roles as prisoners, that analysis of their 'private'
in-cell conversation revealed that a full 90 percent of their talk related
directly to prison matters and less than 10 percent to the outside world and
non-prison topics. For all intents and purposes, the subjects were no longer
college students partaking in a research project, but actual members of a
prison society.

“"Only 36 hours into the study, the experimenters were forced to velease
their first prisoner, who was visibly suffering from acute depression, dis-
organized thinking, uncontrollable fits of rage, and crying. At first they
doubted his sincerity for it seemed inconceivable at the time that anyone
could have been so profoundly disturbed by the mock prison in so short a time.
Yet on each succeeding day they were forced to release one additional prisoner,
each of whom evidenced some form of emotional breakdown.

"It was not until the sixth day, with the five remaining prisoners
obviously shaken by the experience and appearing on the verge of collapse,
‘that the experimenters were able to remove themselves from the situation
enough to realize that the ‘simulation' should be terminated.

"A series of encounter and debriefing sessions between prisoners, guards,
and experimenters followed, which allowed for the release of pent-up emotions
and discussion of the profound moral and social implications of the study.
Charges of un-ethical conduct on the part of the experimenters were made, as
a result of the extreme duress subjects were submitted to. VYet subsequent
tests on subjects showed no signs of psychological impairment, and all par-
ticipants in the experiment agreed that they'd benefitted from their experi-
ences in terms of heightened self-awareness and insight, and greater under-
standing of the necessity for immediate prison reform.

"More urgent however, are the perplexing problems which the research
by Zimbardo, Haney, and Banks presents to us. The careful screening process
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and random role assignment of the subjects cancel out any possibility of a
predilection among them towards the elicited behavior, leaving only the
obviously pathological qualities inherent in the structure of the prison
environment as the determining factors. From this, a genuinely terrifying
thought emerges: within an astonishingly brief period of time, within a
most benign of prisons free from racism, involuntary homosexuality and
physical brutality, and within the context of a maximum two-week 'sentence,'
the simulation produced sadism in men who weren't sadistic, emotional break-
down in people chosen for their stability, and loss of objectivity in men
whose professional training should have prevented it. How horrible then our
real prisons must truly be, where real prison guards possess real power in
almost 1imitless quantities over prisoners who must struggle to adjust and
cope with an environment infinitely harsher and more cruel than anything

the Stanford researchers could have devised, and who Tive with absolute un-
certainty as to their eventual deliverance from it."

The point is that the behavior of both inmates ind guards is shaped by
the social roles they find themselves in; all this is quite independent of
individual personality traits.

If we Took at prisons as social systems, in other words if we take a
situational approach at looking at human behavior, and, if we draw on the
principles of learning and behavior change which I have just outlined, the
main questions are: What behaviors does our criminal justice system shape?
What behaviors does the system teach? Since tinie is at a premium, I will
focus answers to these questions on the corrections component or the prison
aspect of the criminal justice system. We may well use the principles out-
Tined to Took at other aspects; perhaps some of these issues will come out
in the discussion which follows this adress. For now, however, let us ex-
amine corrections.

It is my thesis that the corrections component of the criminal justice
system historically shapes such things as: Dependence as opposed to indepen-
dence, fear or hatred of work as opposed to the positive view of work, a self-
concept which makes a person feel more 1ike an animal than Tike a human being,
an inability to make decisions for oneself, bitterness or hatred of authority
and the society that authorities represent. Let's examine some raw data, and
see what our correctional institutions really teach.
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Many institutions teach physical aggression as a means of problem solving.
Don Taylor talks about an experience at the age of thirteen at a juvenile
institution in Washington, D.C., where whenever an inmate had an altercation
with another inmate, i.e., got into a fight or had a difference of opinion,
they could request the opportunity to bare knuckle it, i.e., fight it out.
This was legitimized procedure for dealing with conflict in the institution.
Quite clearly the institution, then, taught that when a conflict arose between
two persons, the appropriate means of resolving it was to fight physically.
Other problem solving approaches--in other words, those required for 1iving
a law abiding life on the street, were not encouraged, were in fact punished
in the institutions. Don was not taught how to talk out difficulties with
other inmates in that institution.

Most large correctional institutions teach dependence instead of in-
dependence. I have talked to inmates who said that, believe it or not, when
they were released on parole it was most difficult to even order a meal off
of a menu in a restaurant. For years, everything has been so planned and
structured in their lives that they found it difficult to make even the most
elementary decisions "on the street". Prisons have taught inmates to be
dependent on authorities for the necessitites of life. Getting up in the
morning is taken care of by a buzzer, as is "lock in" at night. Meals are
all taken care of. Appointments to see physicians or other persons in the
institution are managed by the authorities ("sick call® or "call outs"), with
little or no individual responsibility on the part of the inmate. Inmates,
then, have not been taught to take care of themselves in the institutions,
though they are expected to when they are released.

Inmates are taught to bury anger. Consistently in my talks with ex-
convicts and with inmates, I am told (and this is confirmed by most correc-
tional personnel as well) that inmates are not to express anger verbally to
officers. This is interpreted as expressing disrespect. Often it is referred
to as inability to deal with authority. Inmates are rather taught to keep
the anger to themselves when a directive from an officer bothers them.

At the University of Texas Counseling Center we offer assertion training
groups for students. The attempt is to teach persons to, instead of passively
accepting adversive situations, and instead of reacting aggressively to same,
to be able to in an honest and straightforward manner deal assertively with
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friends, co-workers, and authorities. Our view, and it is supported by the
work of others across the country and by research, is that assertiveness s
a functional skill in our society. However, I have no doubt that the assert-
jveness we teach people to use in the community would be viewed as "disre-
spect for authority" in most correctional institutions. Skills which would
be functional in the "streets" (supposed goal of any rehabilitation thrust)
are then punished in most prisons.

"Adjustment to the institution" is typically held up in corrections as
a worthy goal. If inmates adjust, they are rewarded often times with accumu-
tation of good time, which can lead to an earlier release. If inmates do
"not adjust" they lose good time and in fact end up doing more time, includ-
ing receiving fewer privileges. While inmates are taught then to adjust to
the institutions, I would 1ike to point out that adjusting to a correctional
institution is one thing; adjusting to Tife on the street is quite another.
The fact of the matter is that we teach people to adjust to authoritarian
institutions, and then expect them to readjust immediately to 1ife on the
street. In my own research on group treatment in prisons, I have found out
that many group therapy programs are run with the quite naive assumption
that these two roles are consistent. They are, I would contend, incompatible
goals. To teach a person to bury his anger, to play one down to authorities,
to allow everyone else to make decisions for him or her is to teach him be-
haviors which are incompatible with making it on the street. We are priming
people for failure once they are dismissed frem prison. 1Is it any wonder,
then, that persons who have immaculate prison records within the prison,
often commit new criimes, often most heinous crimes, on release. Appallingly
enough, I have heard from correctional personnel that they do not understand
this since "he was a model prisoner." I want to suggest that being a model
prisoner in-institutions as they presently exist will in no way help a person
to Tive responsibly on the street. Indeed, with most institutions in this
country, being a model prisoner in fact works against making it on the street.

Prisons presently teach persons to be tough, devious, in their dealings
with peers as well as with authorities. Most members of this audience, I
would suppose, are aware of novels or movies which talk about rough prison
life. From county jails to maximum security institutions, we crowd persons
into large, walled in, oppressive jungles whose goal is security, keeping

96




people in, with the outside hope that while they are in they will not hurt
each nther too much. (This, however, cuts two ways in that the hostile
atmosphere is often manipuiated by the authorities in the service of security.)
Given this situation, and again T stress the word "situation,” social context
it is important for people to learn how to cope, how to survive. The situa-
tions are structured so that deviousness and physical strength are prized--
these will get vou through. Prisons then teach people to be tough, to be
wary.

Prisons also. teach paranoia. Richard Steiner of Brooklyn College at
the City University of New York in a recent issue of Social Action and the
Law describes in vivid detail the experience of one particular inmate,
Paulie., It shows that which many persous acquainted with corrections already
know about: What it is Tike to have to watch your "back." Paulie
describes it: "Having someone 'at your back' means someone is looking out
for you, making it difficult for you to be attacked from behind. White con-
victs who talk to black convicts face ostracism.. 'They're mutts,' -Paulie
says. ‘You know, Tike a dog that’s a mixed breed, white with black. No one
talks to them, no one's at their back if someane pipes ‘em.'"

Steiner notes: "The expression 'pipe 'em' is, simply stated, the act of
hitting someone over the head with a pipe. Pipes are not part of the basic
equipment issued to prisoners, but 'you make ‘em out of anything. A piece of
broom,whatever you can get your hands on. That's how it is. Like knives.
When you eat in there, all they give you's a spoon, and when you leave the
dining room, you gotta drop the spoon into a bucket, and there's a guy standin'
there by the bucket. Only he's just listenin' for the "click", so what you
do is, you break off the round part of the spoon, and when you drop that in he
hears the "click". The long part, when you get back to the cell, underneath
the radiator it's hard metal, so you sharpen the long part of the metal and
you got a knife.'

"Grounds for piping someone are extensive. Paulie would give most whites
the benefit of the doubt, but if the insult was made by a black, 'you pipe
"im if he brushes against you, if he doesn't say "excuse me", small things
Tike that, or no one respects you. Yeah, I know it's stupid, doin* that just
'cause somebody's black, what could 1 tell ya? You gotta go along with the
program. Why is it that way? Maybe 'cause it‘s traditional, that's how it's

97



always been.'"

Prisons also teach people to "do your own time." It means take care
of yourself and don't worry about the next quy. On the street, however, we
expect good citizens to respect and look out for their fellow man. Not
caring, not looking out for the other guy is what we encourage in prisons.
Interestingly enough, however, friendships do develop in prisons, which runs
counter to the press of most institutions. My own explanation of this is
that there are still very human qualities which some institutions, no matter
how inhumane, can not completely subvert.

We téach people to have a low self-concept in prison. Among the many
conclusions about prisons one can draw by listening to the experiences of
Don Taylor and others is the idea that inmates are taught to feel less than
human, that they can be treated with physical and psychological brutality,
as much so as in the animal. The Tong and the short of such an analysis is
that over time the physical and psychological oppression take their toll on
the way a person views him or herself. (By psychological oppression I mean
those parts of the social system which work to lower self-worth and self-
esteem, e.g., closely cropped hair, gray or striped suits, being referred
to as a "number.") To draw on the concepts ‘of labeling which I presented in
yesterday's address, the prison system teaches persons to take the crimes
in their Tives, even though with many younger offenders the crimes might
number only one or two, and use these crimes as the primary means of self-
identification. For example, committing burglary, makes one a criminal, who
*can be treated as an animal, our logic seems to go. The cries from D yard
during the Attica rebellion summed up one group of inmates response to this
process very well: "We are not animals, and we do not intend to be driven
or treated as such.” I have no doubt that many in hearing this quotation
may -hear it as overly dramatic, overly rhetorical. It may be. However, un-
less we have experienced what it is 1ike to live in prison for a period of
time, we would do well to suspend such judgments. The point I wish to make
is that prisons clearly teach persons to have low self-concepts. In numerous
ways, all the way from the way we dress inmates, the way we feed them, the
way we house them and force them to spend time, we give clear messages re-
garding their self-worth. And, of course, this low sense of self-worth takes
its continued toll iater on.
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We teach persons to hate work. Again we can refer to the experiences of
Don Taylor, when he said that he Titerally developed a physical sickness reac-
tion to the thought of work. This was drummed into him in his days at Ramsey
I. Other institutions, while they may not teach persons to have a physical
and psychological aversive reaction to the thought of work, clearly teach
people to loaf. The activities which are usually encouraged are those of
card playing and quietly, sTowly, "doing time." Is it any wonder, upon re-
lease, that persons don't show up for work at 8:00 a.m., and have a hell of
a tough time staying until 5:00 p.m.

In a1l of the examples given, it is to be remembered that we are talking
about target behaviors which are isolated and then reinforced in prison
situations. These are behaviors which are shaped, and which by implication
the system sees as acceptable ways of doing time. They are rewarded by peers
in prisons and by the authorities. These behaviors, however, as I mentioned
above, are the very things which are most incompatible with making it on the
street or with living a 1ife of a law abiding citizen, free of new crimes.

We are left with a situation, then, where one component of the criminal
justice system, its system, its corrections component, which is set up to
set inmates apart from the rest of society to protect society, actually
engenders such hate and bitterness, and teaches such dysfunctional skills,
that we increase the probability of new crimes being committed.

Putting persons in prisons, then, as punishment has these consequerces.
What might be done to change the situation? Again I will refer to the
metaphor of victims drowning in a river which I introduced at the close of
my address yesterday. You will recall that I drew a picture of a river, and
asked you to imagine yourselves sitting beside it on a pleasant summer
afternoon. As the story unfolded, I led you through an afternoon in which
you ended up pulling several near-drowning victims from the river, trying
to rescue them. It was only after rescuing several such victims that the
question was raised: 1 wonder who is throwing persons into this-river up-
stream, and why can't these people swim? The metaphor was spelled out to
suggest the difference between prevention of crimes and intervention into
the 1ives of those who have already committed crimes. Criminals, in this
story, were those who were pulled from the river. The criminal justice
system was pictured as that set of processes and structures used to deal
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with persons after they had committed crimes, i.e., after they had been
washed downstream. Prevention, on the other hand, had to do with what took
place. We discussed these factors as socia¥ and economic injustice, and
racism. We suggested that unless changes are made on these fronts, we will
continue to have the levels of crime we presentiy have, and more. If we
assume that we will have prisons, and if we & 5ume further that while in
prison we will work with inmates to h&ln them take their place as productive
citizens and not commit new crimes, hus wight the systen be changed?

First, we would have a system which would be aimed at reducing any ten-
dency toward retaliation toward inmates (i.e., trying to pay them back for
something that they did earlier.) As the comments of Don Taylor and many
others have suggested,the sort of physical puriishment leads only to bitterness,
resentment toward the punisher, which take a tremendous toll upon release; at
best, it simply leads to avoidance behavior, i.e., avoidance of the punish-
ment, not to avoidance of the criminal acts that lead to imprisonment in
the first place.

If people are going to be incarcerated for any period of time, the con-
ditions should be humane. The situation in Sweden is iTlustrative at this
point. The Swedes argue that since rehabilitation in prisons does not re-
duce recidivism, then at least prison conditions should be humane. Why?

They contend that criminal behavior is tied to the fabric of the rest of
society, and further that those who commit crimes must be viewed as persons.
It would be unfair, then, to "harshly punish" deviants simply because society
has rot yet found ways to prevent the criminal and offensive acts (Slaikeu,
D., 1976). Prisons then become means to separate offenders from society,
such separation done in a humane spirit rather than in the spirit of re-
taliation.

Second, in preparation for release (or, as a part of work release)
there would be training programs which focus on such basics as the skills of
approaching the job setting, staying on the job, 1iving on a budget. In
addition, assertion training skills would be taught, the idea being that
persons need to learn how to deal assertively ( not passively or aggressively)
with frustrating situations on the street. Group therapy or group counseling
would focus on the behaviors and skills necessary for life on the street, and
not on how a person "adjusts to the institution," the latter being recognized
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as a destructive adjustment in the long run.

In summary, we would attempt to teach those behaviors which have to do
with Tiving productively in our society. In addition, society would make
available resources to practice the behaviors once they are learned; e.g.,
after learning how to work at a job, having jobs available. I am talking
here about federal programs which would move us toward a full employment
economy. Another way to look at the issues is simply to take what was
presented in Don Taylor's talk and the analysis presented in the beginning
part of this lecture on what prisons now teach, and reverse them. We saw,
for example, how in many institutions immates are taught to fight physically
whenever conflict between two persons occurs. We would attempt then to teach
inmates to talk out problems, or, if needed, to insulate themselves from
problems instead of using physical violence. Similarly, we would attempt
to reward rather than to punish work. Instead of having work be an aversive
concept, we would attempt to make it a positive concept, one leading to
monetary and sccial rewards.

In outlining these ideas under the rubric of "rehabilitation," it
should be noted that many people say "that has already been tried and it
didn't work." Without reviewing a number of programs this afternoon, I
want to suggest to you that these ideas have not been tried. To be sure
many rehabilitation programs have failed, but their failure lies in the
fact that they usually exclude some major component necessary for success.

I recently reviewed the 1iterature and published a paper on group counseling
in prisons (Slaikeu, K., 1373). You would be appallied at the numher of
programs which naively talk about twin goals of rehabilitation: Adjustment
to the institution and adjustment to the street. As I said outlined above,
these goals are arguably jricompatible. Still, groups are run in prison, the
programs are called rehabilitation; when people conduct outcome studies on
those who participated in the groups, is it any wonder why the results are
discouraging. In a similar vein, numerous job training programs are deveioped
with no jobs available at the end of the training. On one cell block at
Attica, there existed a "vocational rehabilitation program," which amounted
solely to vocational assessment, with 1ittle or no resources being devoted
to job placement or job development.

The foregoing has to do with pre-release. Needed even more are alterna-
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tives to incarceration, and post-release programs. I am thinking here of
the work of the Fortune Society in MNew York City as it assists ex-convicts
when they return home from prison. . In addition, one might mention the work
of Developmental Assistance for Rehabilitation in Austin (devoted to placing
ex-offenders in jobs), and to such organizations as the National Alliance of
Businessmen's attempts to relate ex-offenders to the business community. In
a similar vein, it is critical that support systems are developed for of-
fenders upon release.. There is a need to apply what we know from the areas
of mental health about crisis theory and crisis intervention to the critical
six to nine months after an inmate hits the street (Slaikeu, 1977a; Speer,
1974).

What must be said also about what can be done upstream? Up to this
point I have applied the principles of socialization, learning and behavior
change to the corrections component of the criminal justice system, pointing
out what the system at present teaches, and what might be done to teach
more productive behaviors in the future. In my earlier address, however, I
emphasized strongly that focusing simply on changes in the correcticns
comporient was most 1imited. Here we are dealing with persons who have
already committed crimes, who have already become a part of the system. What
about the others? What about prevention of persons even falling into the
stream?

As has been mentioned several times, the most critical consideration
has to do with moving on a national level in the reduction of the social
forces of racism and social and economic injustice, for it is quite clear
that their existence contributes to an overwhelmingly large percentage of
criminal activity in this country. This is the most basic, the most primary,
if you will, preventative stance which we can take. I am quite deliberate
in wishing to leave with this audience the understanding that such things
as the inability of black, brown, and poor white persons to get education,
~ job training, and participate in meaningful careers, and to buy homes in
any part of this or any town that they wish, is related to the perpetration
of .crimes both upon the middie and upper middle class, and the poor.

We now have data (Brenner, 1976) which shows correlation between in-
creases in unemployment and increases in specific categories of crime. We
need further to educate people to understand that there is a relationship
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between such issues as: resources for education in lower income neighbor-
hoods, on one hand, and incidence of crime oun the other hand; between
racial discrimination both in the public and private sectors, on the one
hand, and "muggings" on the other.

I am aware that in framing the issues this way I am leaving cut some
very important categories of criminal behavior: for example, white collar
crime, and criminal behavior of emotionally disturbed persons (called
"psychopaths" by some). Quite frankly, these issues do need attention, but
have been excluded from the scope of this lecture. The attempt today has
been to lock at a most glaring set of crimes, those which indeed receive
more attention than others, those which are tied to the social and economic
fabric of American 1ife, and those which have most often been most mis-
understood.

The issue which is most crucial, which is of paramount importance, is
a very straight forward question: Do we really want to do what is necessary
to reduce crime, especially the burglaries, robberies, and muggings which
draw so much of our attention? As a society are we prepared to make the
adjustments necessary to reduce their occurrence? And, psychologically ure
we prepared to give up the punishment mentality in the service of protecting
our fanilies and homes from criminal behavior? For the fact of the matter
is we are now actually talking about "trade-offs." We can continue the way
we have been, which is to elect leaders who spout a law and order rhetoric
and who talk a punishment 1ine, and allow the continuation of a system
which sends offenders through the revolving door of corrections only to more
and more embitter them and to reinforce their criminal behavior patterns.
If we continue in this way, we will certainly not reduce crime, but we will
maintain whatever sense of satisfaction comes from knowing we are punishing
those who violate our security and whose life styles offend us.

On the other hand, if we recognize what I and others have referred to
as "route causes" of a large percentage of criminal activity, namely economic
factors, racial discrimination, and social injustice, and furthermore, if
we recognize the basic principles of learning and behavior change which I
have outlined in these two lectures, then w2 would take a very different
tack. We would first of all move toward economic reform and reduction of
racial discrimination which would allow for a full employment economy. In
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other words we would make it truly possible for persons in the United States,
no matter what their racial characteristics, to have their share of the
fruits of this land. Doing this, remember, means our giving up something.
What will we have to give up? We will have to give up the rugged “individual-
istic" mentality which suggests that even in today's compTicated society
everyone can pull up him or herself by his or her own boot straps. We will
have to recognize that this simply has not been the case, that many of our
rugged individuals who made it have been federally subsidized. We then will
have to apply this lesson to other disenfranchised groups by creating jobs

and real opportunities for advancement. We can, of course, choose not to
take the alternate course. But, it is my firm belief that the cost of not
restructuring our priorities is, and will continue to be, high--both for
those in and out of prisons.
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THE VILLA CAPRI HOTEL was the site of the final session of the Austin
seminar. Here, Don Taylor, Development Assistance for Rehabilitation,
Inc., responds to the presentation just concluded by John Albach {center),
Texas Council on Crime and Delinquency. James McDonough, Travis County
Adult Probation Department waits his turn to comment.
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American Bar Association Standards and Goals for Corrections

Penelope D. Clute, Esq.
Michigan Department of Corrections

Ms. Clute, a lawyer and member of the American Bar Association, hae done re-
search at the Center for the Administration of Justice and has worked in the
area of legal assistance with the A.C.L.U. and also with VISTA. She ig cur-
rently the Hearings Administrator for the Michigan Department of Corrections
at Lansing, Michigan.

As was mentioned, the planners of this conference invited the American
Bar Association (ABA) to send someone to discuss the American Bar Associa-
tion's Standards in criminal justice and particularly those on sentencing.
The commentary of the Standards can be a very effective tool for citizen
action in the criminal justice system. This conference is on punishment and
for the last several days, punishment has been discussed in philosophical
terms: What is criminal behavior? Can it be changed? Should it be changed?
What is punishment? What is appropriate?

The next topic of discussion is the "vehicle" for punishing people in
our society and the sentencing stage of the criminal justice system. 1In
order to have an effect, it is necessary to come to some agreement about
punishment issues; thus, it is necessary to become more familiar with the
legal and political aspects of the sentencing stage of the system. This will
help you "target in" on the points of the system; complaints, observations,
and solutions can be stated. The next step after the philosophical dis-
cussion concentrates on the system itself. First concentrate on how it
should work, and then examine your own local criminal justice system, and
observe - see how, in fact, it does work. Then compare these facts,
raising questions, proposing changes, and thus, having some real effect.

As it was pointed out in the film, the ABA Standards were written by
a large group of experts over a nine year period. There are seventeen
volumes of Standards which review the many stages of the criminal justice
system (except corrections). They (the Standards) begin with police and
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proceed through press coverage, fair trial, free press, and then through
all of the court related stages. There are two sections on sentencing: one
called sentencing alternatives and procedures, (this is the volume I will
deal with today), and another one specifically on probation.

The Standards are an information base for the public. They do two
things. First, there are standards which are discussed in the film called
the "Black Leather" Standards. Those are particular standards or proposals
on specific issues dealing with various areas of the criminal justice system.
Each standard is accompanied by a iengthy commentary. The commentary dis-
cusses how the standard was developed. As a whole, the Standards are prin-
ciples or guidelines, not requirements. There are recommendations to be im-
plemented by states in their own criminal justice system, not federal coer-
cion.

The ABA believes the implementation of the Standards would make the
criminal justice system more fair, more consistent, and more humane. It
should not only bring mere fairness, consistency and humanity into the pro-
cess, but it will make it more of a process, instead of individual isolated
happenings to a defendant. It is called a system now, because a defendant
goes through it, but no one in the system believes it is very coordinated.
The Standards are written and proposed in a very interrelated comprehensive
approach to criminal justice; implementing them would make it more of a pro-
cess, and it is very important to implement each piece for success.

The sentencing standards try to make a rational process of the post-
conviction happenings to the defendant. Legislative directionand judicial
decision making are approached in these standards in order to make decision
making and sentencing accountable. The ABA Standards make many choices and
take positions in several philosophical issues regarding sentencing. They
then develop guidelines and procedures for the practical implementation of
those choices.

Once it is decided that there should be a certain kind of sentence, once
the broad philosophical principle is decided upon, those sentences have to
be implemented and imposed in particular situations. How do you go about
doing that? The ABA believes a number of principles are required for a fair
and consistent application of any sentences. No matter what the substance
of the sentence is, there are certain principles requiring procedures which
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must be followed in order to ensure the sentence is imposed fairly, con-
sistently, and immediately. Sentencing is definitely the most important
stage for the vast majority of defendants. In most courts, 85-90% of
defendants plead guilty; they do not have trials. Until very recently,
even though the sentencing stage was very important, it was largely ignored.
Certain lawyers have always concentrated on the fair trials, the "due pro-
cess" in finding guilt, ignoring the fact that most people admit their
guilt, pleading guilty for one reason or another. The issue of sentencing
is enormously critical.

The following is a brief summary of the ABA Standards on sentencing.
The purpose is not just to process more information, but rather to offer
a perspective on how the Standards can be an effective tool for public in-
terests, enhancing the ‘citizens' influence in creating an effective system.
The ABA commentary reveals the multiplicity of issues, the arguments, the
problems, the "pros and cons" that are rejected or accepted in order to
arrive at each standard. So for each specific area under discussion, you
have gathered together all the best thinking, including the “"pros and
cons" on that issue. The ABA presents one conclusion, but you can review
other opinions in the commentary. The commentary is a good way to take a
fairly in-deptn look at the issues, competing values, and alternatives on
particular principles, issues, or subjects. The commentary is a tool for
changes in the criminal justice system. The :rore one knows about the
criminal justice system (sentencing in particular), the more one realizes
how complicated it is. Once discussion is encouraged on issues relating to
sentencing philosophy, structure, procedure, and implementation, an unlim-
ited number of questions arise about the issues. The ABA Standards and
commentary reviews all of these reasons why certain choices were made and
what the various alternatives are, why they were rejected, and why one
might reject the ABA position. By processing this information, the public
will be more equipped to approach the local criminal justice system and
local decision makers. Citizens will have much better insight into why
this system is the way it is, and whether it can reasonably be changed.

This conference has been about punishment, whether it is good or bad,
whether we ought to change the system, or the criminal, or either of the
above. If the behavior of the criminal is to be effected, however, by the
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criminal justice system it will be at the sentencing and corrections stages.
If sbciety can cause the changes'in criminal behavior, it is more likely to
be in these areas, rather than in some earlier phase in the criminal justice
system. - Therefore, the way the sentencing and correctional systems are de-
signed is all important. Until very recently, much less attention has .been
paid to these stages than to the police and trial stages.

The ABA Standards generally were developed to deal with three main
concerns. The first two concerns are a little repetitious; these state that
the sentencing decisions are both enormously important and enormously com-
nlex. The decisicn whether to incarcerate someone and‘how lengthy a sentence
to impose is critical, if there is to be a purpose tn sentencing. VYesterday,
the discussion focused on "rehabilitation versus purnishment or isolation";
no one mentioned deterrence. Basically, there are four purposes; three were
discussed yesterday. If the purpose is just isolafion, then we should be
"locking up" everyone forever; that would keep thew away from us. But our
society does not really accept that. There is scm? fairness built into the
system, no matter what the person has done. The sf2ntence imposed is critical.
There should be some relationship between what thy person did, a considera~
~ tion of vublic protection, and the decision abouf) whether they need to be
incarcerated, and if sd; for how long. But the fwcision is very complex,
because it is the pﬁediction of future human corfluct. It is not a science;
it is extremely difficult, if not impossible, tg identify the relevant facts
in predicting or changing human behavior, thus fieasuring their importance
and weighing them against each other to arriveyat‘some kind of sentencing
decision. Those are the first two concerns thix ABA had: the difficulty,
the complexity, and the importance of the senﬁencing decision.

The third concern. is that the sentencing decision (as I stated before)
has been largely ignored. There has been no éssistance; it is such a diffi-
cult procedure that no one has tried to "figure it out." No one has tried
to provide guidelines for rational decision-making. From the ABA point of
view, sentencing (by definition), is an individualized decision, depending
upon the individual defendant and the facts of the specific case. But in
practice, more often than not, it often depends upon the individual judge as
well. It depends upon who is making the decision. Therefore, probably the
major purpose of the ABA sentencing standards has been to gather the facts
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concerning the existing state of sentencing laws and practices. The goal
of the report is to expose the shortcomings which exist and focus on the
issues which need attention, thus generating debate and hopefully,
agreement on solutions. The ABA Standards really are a document for study;
they are not Jaws to be imposed. They cover a broad range of sentencing
issues, as the following review suggests.

The best place to start is with the ABA Standards on sentencing, sen-
tencing alternatives, and procedures. This section will review five of the
major issues which are discussed inthese standards and the kinds of impending
issues involved in these areas.

The first major position taken by the ABA Standards is that the Judge,
not the jury, should set the sentencing. The ABA very emphatically states
this position. There are three reasons given in the commentary. One reason
is the belief that jury sentencing increases sentencing disparity. One of
the most common criticisms of the present sentencing system everywhere, even
when a Judge is sentencing, is that there is a great amount of disparity,
considering the fact that defendants in similar situations are given very
different sentences. There are many reasons for this; some have to do with
the broad ranges in the lengths of permissible sentencing. Certainly, offen-
ders are not going to "fall” in the same narrow range. However, there is
considerable disparity, and the ABA believes that jury sentencing increases
or enhances this. The ABA holds that sentencing should depend upon the
characteristics of the defendant. The Jjuryonly has an opportunity for
information on the offense (i.e., whatever information came out of the
trial), not on the particularities of the person. The personal information
may be the most valuable information and the must relevant information to
the sentence; however, it is not available to the jury in sentencing uniess
there is another sentencing trial which is obviously a very time consuming
and expensive way to sentence.

Another reason the ABA rejects jury sentencing is that it invites com-~
promise on the issue of guilt. A jury doubting guilt might well fofget the
principle of “proof beyond a reasoriable doubt" and come to a reasonable com-
promise on a short sentence: "We are nat sure if he is guilty; we'll give . ,
him a short sentence and it will come out all right." The opposite also
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occurs. A "hung jury" cannot convict, and such a situation might result,
evenvthough there is agreement on guilt, because there is no agreement on
sentencing.

The last item to which the ABA referred was the compiexity of the sen-
tencing decision. It is really a job for an expert. Many judges are not
experts either, but at least if judges are responsible for the sentencing
process, the opportunity and the proximity exists such that we could train
them. We cannot train the entire population of the United States who might
sit on juries. In order to better clarify the issue, the ABA Standards do
not deal with capital cases, or capital punishment. The Standards have
posed the question whether juries would be appropriate for sentencing those
cases, but juries should not sentence a criminal on non-capital cases.

The next major area considered in the ABA Standards is the state of
the State penal codes. When was the last time the penal codes were revised
in this state? Generally, across the United States, penal codes are typi-
cally ancient, very chaotic, and they are done on a “piecemeal® basis. The
overriding recommendation is that peénal codes be systematic and modernized.
- Further, the ARA recommends that in accomplishing this modernization, only
a small number of categories of crime be created. Although there may be
many crimes, all felonious crimes should "fit" into three to five categories.
Each category would include a "sentence range.” The ABA views this as ;E-
ducing sentence disparity; there would not be so many possible maximum sen-
tences, and it would be more rational.

Currently, the proposal for presumptive sentencing is popular. The ABA
position is in contradiction to that. If presumptive sentencing is to work,
every type of crime would have to be very specifically defined, all the ele-
ments weighed out and a different element (e.g. a gun as opposed to some
other type weapon), makes it a different crime. There are aggravating and
Titiyzting factors which change the sentence. One must be extremely speci-
fic. for presumptive sentencing to work. The ABA is very much opposed to
this. The ABA believes that the legislature cannot predict all the fact
situations. When the law tries to become something that specific, some-
thing is bound to be omitted. The legislature should think in general
-terms, make decisions in general terms, and outline categories in order to
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affix maximum sentences. The legislature should set up the perameters for
classification, but not try to predict all the crimes that might enter into
that.

The next issue dealt with in the ABA Standards considers whether the
sentence should depend on the criminal as well as the crime. The ABA says
"yes," sentencing should be an individualized decision, dependent upon the
person involved, as well as on the facts of the incident. Therefore, the
legisiature should provide sentencing for a wide range of alternatives
which may be available in every case. The ABA would give discretion to
the sentencing judge, as well as the authority to choose between gradations
of supervision, ranging from a probationary type of supervision, to commun-
ity facilities, to maximum security prisons. Presently, a prisoner is not
considered a person; the purpose of a sentence is strictly punishment. The
ABA does not support that position. It seems that mandatory sentencing is
being much too rigid an inflexible.

Again, this recognizes that the legislature cannot predict all crimin-
al situations. It is not a feasible kind of task. The ABA believes the man-
datory sentences will inevitably end the unwelcome choice between justice
and nullification of the law. In order to have a mandatory sentencing for
armed robbery, everyone who "fell" into the category would get two years
(for example) in prison. There would be some cases in which it would be
unfair to do that. When you see the facts of the case, mandatory sentencing
is not appropriate. The choice has to be made whether to impose the penalty
even though it is unfair, because it is required by law, or to not impose
the penalty, even though it involves nullifying the law. The courts would
he put into a strait jacket and yield great injustices.

In Michigan, the usual compTaint centers around some judges putting
more people on probation than should be on probation, and other judges sen-
tencing extremely severely. One common consequence of mandatory sentencing
is that the discretion it removes from the judges is not assumed by the
legislated system of sentencing. This discretion just moves to the prose-
cutor, who makes the decision what to charge, which sentence to request,.
and usually enforces the common practice of plea bargaining. If the object
is to take the discretion out of the system, it does not do that; it just

113



moves it, making it more invisible and less accountable.

The fourth major issue in regard to sentencing is whether punishment
should be the primary goal of sentencing. The ABA Standards say "no." They
recommend that the sentence imposed in a particular case be a minimum amount
of custody or confinement, which is consistent with: ’

1) The protection of the public;

2) The seriousness of the offense;

3) The rehabilitative needs of the defendant.

Imprisonment should not be the sentence unless there are affirmative reasons
in that particular case which indicate its real necessity. The typical
practice is to think of probation as a matter of "grace." Normally the
defendant would be expected to go to prison, and only if there is some reason
for leniencey, will the "privilege" of going on probation be granted.

The ABA rejects this for the main reasons discussed in the commentary.
First, studies (found in the commentary) show that non-incarcerated dis-
positions are likely to be more effective than imprisonment. One major im-
petus 1in coming to this conclusion is the realization that almost everyone
who goes to prison will return to the community. They will be back on the
streets in a relatively short period of time, averaying two and a half years.
Just isolating someone for two years does not really serve society's purpose
very well. The ABA's position is to work with the person in the community
to which he will return; this is more sensible and less costly than lengthy
incarceration. Also, the ABA recommends a partial confinement alternative
or halfway house situation (a compromise between incarceration and freedom).
But these do not exist in very many places.

The last but cften ignored question is an importaﬁt one. The question
is, should the sentencing scheme be designed for the worst possible criminal
or for the typical offender? The ABA says the "typical" offender. But in
practice, sentences are usually determined with the "worst" offender "in
mind," resulting in such high maximum sentences, and so many offenses which
carry life sentence. When sentencing systems are being designed, everyone
thinks of the worst possible case and adds thirty years to keep that offender
incapacitated. But those types of offenders are relatively rare when the
United States prison poputation iz considered as a whole.
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The Standards also recognize that a small number of offenders are
extremely violent and extremely dangerous. Thus, the ABA provides proce-
dures for dealing with these "special offenders" in a dual type of system.
It would take the “special offenders" out of the "mainsteam,” in order to
avoid "overpunishing" other offenders. Therefore, each offense would have
two distinct sentencing alternatives. The first alternative would consist
of a sentence, normally no more than five years for the typical offender,
but most offenders would probably receive probation or some type of partial
confinement. Thesa would be "ordinary terms." The second sentencing option
available, in every case, would be the "special term." This could consist
of a sentence twice as long as the "ordinary term" for that particular of-
fense. This "option" should be available for application to particularly
dangerous offenders. The judges would have to give reasons for their
"special term" decisions, and they would have to establish a procedure con-
cerning their sentencing practices. This point (reasons and procedure) is
a very critical one.

The preceding discussion outiines the basic principles of the ABA sen-
tencing standards; the remaining sections of the ABA Standards concern
themselves with recommendations for implementing these five basic principles.
These recommendations include:

1) suggested sentencing procedures; )

2} 1informational services (such as pre-sentencing investigation units);

3) whethier the judge should be able to modify the sentence after is it

imposed;

4} education for judges (emphasizing seminars);

5) judges visiting prisons.

In conclusion, all the ABA Standards on sentencing can be summarized
as coming from the basic premise: sentences should be individualized. This
premise determines the kinds of procedures and positions taken by the re-
maining ABA Standards. The facts of the case make all the difference, but
the facts are always different.

The Standards are very readable;- they are not written for Jawyers.
Everything is documented, all the reference sources are documented as well
as other available sources in order to provide a solid information base.
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After reading the ABA Standards, inquire and observe how your local crimin-
al justice system is actually working. At this point, investigate the fol-
Towing things:

1)

2)

3)
4)
5)
6)

7)

8)
9)

10)

1)

12)

13)

Find out whether pre-sentence reports are required in your courts,
whether they are required for every case (or only for every felony).
The sentence cannot be individualized if there is no pre-sentence
investigation.

If there is a pre-sentence report, is it disclosed to the defendant,
so as to discover erroneous information? Can erroneous information
be contested?

Does every court have a probation dzpartment? Do the probation
officers work for the court or do they work for the state?

Is there mandatory sentencing in your state?

Is there consecutive sentencing?

Are there provisions for "habitual offenders"? At what point in
the sentence does the person become eligible for paro]e?‘

Are there community correction facilities? If not, why not? Is

it because there is not legislative authorization, or is it be-
cause the community has been opposing the correctional facilities
and it is impossible to establish them?

How old is your state's penal code?

Can a judge change a sentence after it is imposed? If it can be
changed, is it completely at the judge's discretion or only for
certain reasons?

Is there any sentencing training for your judges? If there is

such training, does your judge attend it?

How often is restitution ordered? How and when (what type of
offense) is it collected?

Is there sentencing disparity; what kind is it, and is it geo-
graphical disparity? Urban areas are more 1ikely to have disparity
than rural areas.

Lastly, how much is the cost to keep somebody in prison, or on pro-
bation, or in a community facility?
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These are all questions that will help you find out how your system is
working, and conclude if it is operating the way it should be under present
law. Maybe the laws are being ignored or denied. It is very important to
go out and monitor your criminal justice system decision-makers, systems
and procedures, and challenge them in the effort te make them accountable.
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Question: You have given us a wealth of information, and perhaps you
"touched" on this and I missed it, but does the ABA address itself to having
the judges held accountable to one another, such as one judge's sentences
being reviewed by (for example) three other judges? Also, does the ABA re-
commend a written explanation by the judge, explaining how the sentence was
determined? Most of our judges are elected; most *lay people" know nothing
~ about the judge in question except that the Bar Association recommends this
person be elected.

Answer: The ABA very much agrees with you and recommends both of these
things. They recommend the judge state all his reasons (on the record)

for whatever decision is imposed, and to accept standards called the
"appellate review of sentencing." The ABA recommends that the defendant be
able to appeal the sentence. If the sentences can be appealed, we could
make judges more accountable. One of the "drawbacks" of such an ideal is
that it is time consuming, but it does have the tendency to cause lenient
judges to be less lenient and the severe judges to be less severe.

Question: By treating the people individually, aren't you violating "equal
protection of the law"? '

Answer: The equal protection applies to similar people in similar situations.
The present process is an individual process, considering pre-sentence
‘reports. That is what it is all about, looking at the characteristics of

the defendant as well as the crime.
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A Model For A Rational Criminal Justice System
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Texas Council on Crime and Delinquency

John Albach i8 currently the Executive Divector of the Texas Council on
Crime and Delinquency in Austin, Texas. He has held this position for
three years., Prior to that, Mr. Albach was the dirvector of the Joint
Conmittee on Prison Reform in Texas (63rd Texas Legislature.) He has had
numerous publicationg concerning criminal justice. He was the editor of
Criminal Justice in Texas - A Layman's Guide, in 1975. Mp. Albach received
his law degree from the University of Texas at Austin.

First of all, as has already been pointed out this morning, it would
be better to describe it as a non-system of criminal justice. Various
components independently play their roles in dealing with the problem of
crime. But in fact, one of the major problems is that the "non-system" is
not set up in a coordinated way. This coordination is one of the efforts
the ABA and the National Council on Crime and Delinquency (NCCD), is making.

I should tell you a Tittle about what the NCCD is in order to "clear
up" some confusion about it. The NCCD has existed for about 70 years as a
non-profit, non-governmental private organization, working to improve the
criminal and juvenile justice sytem. It has been compared to "Common
Cause" or the "Nader's Raiders" of the Criminal Justice System. The
organization has attempted to bring together the best research and thinking
in the field, make proposals for change, carefully studying many of the
presumptions made concerning crime, and in the areas they feel it is
warranted, chalienge some of those presumptions. The organization is often
criticized for being too negative, and quite often criticized for making
proposals which seem outlandish. Yet, if you go back into the last seven
years, many of the proposals which were described as "outlandish", when
they were first propounded, are now part of the program which we are talking
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about today. The system of parole is one that was propounded by NCCD
after research in a number of European countries where it was introduced,
and it has probably been expanded in this country, because of the work of
NCCD and others. Many of the present functions of our sentencing system
are the result of NCCD. The irony is that many of the proposals we made
years ago, we are now attacking on the basis of more recent research.

Most of the things being djscussed and presented are little more than
"tinkering" with the present sjstem. We are proposing a Tittle change here,
a few changes there, and as a result, that even if many of these proposals
were accepted, there would stiil not be much change in the crime rate. No
matter how much you "tinker" with the system, no matter how much it is
improved, the fact still remains that probably ten percent (10%) of those
who commit some kind of crime are processed through our judicial system.
te are dealing with the "tip of the iceberg" when the criminal justice
system is discussed. Most crimes go unreported, hence the police are not
aware of most of them. My arrests made by police never result in a trial,
and many offenders are not even.incarcerated. Even so, more people are
incarcerated in tha United States than in any other country in the world,
for longer periods of time and at greater cost. '

NCCD, in working with community organizations, civic organizations
and agencies and governments, is trying to identify what the problems are,
and find some solutions. I wish we could say that we could hand out a
booklet here that would outline -all of the solutions to all of the present
crime problems and the problems existing in the criminal justice system,
but I cannot because we do not know all of the answers. However, there is
a continuing effort to find solutions, and this -is the main concern of
this presentation.

Consider the irrational non-system now in existence. At the present
time, police in the United States in many respects are our "front-line"
defense against crime. They are horribly "hamstrung" by a number of
problems which they have brought on themselves, some of which are functions
of the way in which our society as a whole operates. The police generally
are not well-trained. It is a tremendous handicap for them to try to make
an arrest which will hold up in court, and find out that because of their
Tack of training and understanding of the criminal justice system itself,
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they are unable to succeed because of the mistakes. The major focus has

to be on training the police, so Ehey may in every possible instance apprehend
and prepare a case which our judicial system can handle. Another major
problem is that many of our laws, {which the police are required to enforce),
are outdated. These laws are anachronisms in our present social values;

they are tremendously time-consuming in their efforts.

A study which NCCD recently completed in New Mexico is a good example.
They compiled a cost analysis of police time for various types of offenses.
Murder is probably the crime which most people fear the most. On the average
in terms of police resources, approximately $43.00 was spent by the police
in order to apprehend each murderer in New Mexico. Marijuana offenses cost
the police department (in terms of their resources) approximately $93.00
a day, and the highest cost category of ail came in public indecancy,
voyeurism, and other types of victimless crimes, ranging up to $250.00 for
apprehension. With statistics such as these in New Mexico, we begin to
see some of the problems which face the police. We quite often insist on
enforcing laws which are meaningless, in terms of the overall cyrime problem,
and here is a built-in failure rate for police doing their real job, trying
to protect the public. A great number of police activities are in areas
which generally fall into the category of "victimless crimes." A tremendous
amount of police time is spent in serving in more of a mental heaith capacity
by picking up alcholoics, putting them in squad cars, taking them down to
the police station, and booking them into jail. Studies indicate that
slightly Tess than an hour is spent in police time for every case that is
picked up for public drunkenness. It must be tremendously frustrating for
a police officer, knowing that there will be no real result from that effort,
except possibly that someone will be taken off the street for a night or two.
It is very expensive to Teave an individual in jail. A number of innovative
ideas are emerging which can be applied to other victimless crimes.

In one community the police made arrangements with a local taxicab
company to report public disorder and public drunkenness. At the same time
that a police car was dispatched, they called a local cab company on a
rotating basis. At about the time the police arrived,and sometimes even
earlier, the taxi was there. If there were no other violation than public
drunkenness, the police would put the individual in the taxi and send him
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home. That was tremendous savings to the city, even though they had to pay
for the taxi, because of the savings in police time. The police were pleased
because of all the people that they apprehended in their normal routine,
drunks often made the biggest messes in their squad cars, quite often

became violent, and took up a lot of time and correctional resources. Police
time is spent on victimless crimes like prostitution, certain types of
gambling and drug offenses; they do not have time to work the more serious
offenses. Maybe we should be considering some serious proposals, such as
decriminalizing a Tot of the "victimless” crimes, taking some of the un-
needed burden off our criminal justice system, and putting the burden where
it belongs, in the health field. This would allow our police force and
corrections to deal with some of those problems more realistically.

In terms of our irrational non-system, the courts are faced with
tremendous backlogs which, as you have heard in the film today and in the
comments, has led to a system of "slow-motion justice." Thus, the effect
that any real punishment could possibTy have is diminished by the fact that
cases may never get to trial because of the delay, and when they do, there
is a diminshed chance of conviction. Any real understanding of the rela-

tionship between the sentence imposed and the act committed is diminished by
~ the tremendous time lag that is involved. There are many proposals, including
those from the American Bar Association, which would help us speed up this
process. The federal court is already using the omnibus in Texas on an
‘experimental basis. It appears to be working very well. That is some-

ting we should be doing wmuch more of.

Another problem is that it is not just defense attorneys who are
seeking delays, but quite often the prosecutors are willing to wait. The
Tonger the person stays in jail, the more Tikely ha is to plead guilty,
and avoid a trial, just so they will not spend more time in the jail.

These particular problems of delay are seriously hampering the way in which
our courts operate, and are defeating the basic purposes we have, constitu-
tionally and socially, to provide a speedy trial and speedy punishment when
necessary. The problems that the ¢riminal justice system is facing right
now are probably the most critical, the population in the prisons and the
Jails is rising at a phenomenal rate, and at tremendous cost to the tax-
payer. Nationally, it is estimated that it costs between $60.00 and $70.00
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thousand dollars per bed to build new prisons in the United States. It is
estimated that the cost of keeping an individual, including some of the
secondary costs, in prison for a year in the United States, is between seventeen
and twenty thousand dollars, and in our youth prisons, (1ike those operated
by the. Texas Youth Council), the cost is often quite higher. Thus, cor-
rections is presently really at & "crossroads." We have to decide if we

are going to make massive investments of public funds to build hundreds of
new prisons (In fact thousands of new prisons, if some of the proposals

that are being made right now are adopted), or if some of the radical changes
and alternative placements are made for those who would otherwise be filling
our prisons. A community-based corrections biTl was proposed that would
begin to develop community alternatives to the massive incarceration that
exists in Texas. The bill passed the House of Representatives and the
Senate; however, it never got "off the floor" before the session closed.

1 hope that some similar efforts will be made this session. This is the
sort of thing we need to be watching closely.

The basic question that must be considered is the number of people
incarcerated, the time period involved or length of sentence, and the
conditions under which they are incarcerated in the United States. The
American Bar Association has been examining the issue of corrections, and
as a part of that, they requested that the National Council on Crime and
Delinquency prepare a tour for some of their staff to go to the Scandinavian
countries to look at what was happening in their criminal justice system.
The Scandinavian countries had probation services long before they occurred
in the United States; they developed parole long before it was introduced
in the United States; and they had indeterminate sentencing long before
this country moved out of the frontier. Also, Scandinavian countries had
systems of community based corrections many years before it was ever really
discussed in this country, A number of things the United States has just
. adopted into their corrections system, the Scandinavian countries are already
discarding. Indeterminate sentencing is "on the way out" in the
Scandinavian countries; parole is being abolished in most of them; the use
of massive institutionalization no longer exists; and alternative methods
of sentencing which we are only beginning to discuss here are already being
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used with a tremendous degree of success.

The following statements by NCCD resulted from this study of
Scandinavian countries: "Public opinion polls have consistently shown
that the American public believes that the police and courts are not being
harsh enough in dealing with criminals. Although it has never b2en the
subject of an opinion poll, most Americans would undoubtedly express the
betief that in the United States, we have a court system which is one of
the most lenient in the world in dealing with offenders. The fact is, this
is pot true. The sentences of Americans serving in prisons in 1974 were
harsh indeed. Twenty-four per cent of them were sentenced to serve one to
four years in prison; saventy-four per cent were sentenced to serve five
years or more; the largest single group, fourteen per cent, were sentenced
to serve from five to six years in prison; and seven hundred were sentenced
to death. Except possibly for political prisoners in totalitarian states,
no other country metes out this harsh a punishment to offenders. On
January 1, 1976, the United States had an imprisonment rate of 215 people
for 100,000 population, the highest in the world, and it was still rising.

_The length of sentences for people in the American criminal justice system
is several times longer than that of its counterparts anywhere else in
the world. ;

Yet us Took at three countries that take a different approach to
dea]ing with their citizens who break the law. In the Netherlands, during
World War I, the Nazi occupiers of the Netherlands incarcerated a large
number of leading Dutch citizens in Dutch prisons. When the Dutch citizens
were released after the liberation, they resolved not to tolerate the kind
of prisons which had been established. Since that time, the number of

" Dutch prisoners has declined steadily, until the Dutch have the lowest
number of impiisonments in the world.. In 1976, the imprisonment rate in
the Netherlands was eighteen persons to every 100,000'population, an in-
credible rate of eight per cent. :

I siiwuld point out that this is not because the Netherlands has always
‘had a Tow incy# 2ration rate.- Before the War, they had a rate of im- i
prisonment very nearly approaching ours. However, criminological research
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in the Netharlands clearly demonstrated the stigmatizing and depersonal-
izing effects of imprisonment, and its futility. Tie research has made
its impression on the press, on the public, and on the judges. First
offenders are rarely jailed at all. Prosecution of more than half the
reported crimes is waived, and only the more serious offenders are detained
before trial. The prisons in the Netherlands are very small, with the
largest holding only 152 prisoners.

Although crime in the Netherlands has not declined, there has been a
decline in the number of persons sent to prison and in the length of
sentence imposed. That particular statement is. important because of the
research done by Bob Martinson (with his monograph "Nothing Works") and
others who have led many to accept the idea that since we have no dem-
onstratable evidence to prove that alternative placement, community place-
ment and other such programs are effective then they are not effective
in terms of reducing overall recidivism rates. There is certainly nothing
to indicate that they are more effective, and certainly they are no less
effective, and certainly they are cheaper. Due to the sentencing policy,
numerous prisons have been closed, and the trend is expected to continue.
Further drops in the number of inmates are expected in the future as the
Netheriands is achieving a reduction in the prisons. It is unlikely that
they will aver abolish all of them since there are stiil dangerous criminals
in the Netherlands, as well as here.

There are a number of reasons for these developments: Shorter sentences,
an increase in the use of fines, heavy reliance on probation, cooperation
between prison administrators and the judiciary. The fundamental, under-
lying reasons for all these developments, however, is stated to be the trend
toward more tolerance in society. Denmark had its last execution in 1898.
An indication of respect for civil rights and human lives, is given by the
use of firearms by the Danish police. These police unlike, for example,
the English police, are armed. From 1965 to 1975, on only seventeen
occasions were shots fired toward a human being by the entire Danish police
force. Seventeen bullets in an entire decade by a police force of 11,000
men and women. Prison sentences in Denmark are short, institutions small,
and the prison staff ratio high. - Danish inmates have enjoyed rights and
privileges that may not be enjoyed by American inmates for many years to
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come. A long term inmate in Denmark is considered to be one who serves
more than three months in prison. Of 2,408 men imprisoned in Denmark in
1972, twenty~two percent were sentenced for three months, fifteen per cent
for more than a year, and the remainder for between three months and twelve
months. Only ten persons were sentenced to serve more than eight years in
prison. On December 31, 1973, there were 1,409 prisoners in Danish prisons
at an imprisonment rate of 28 per 100,000 population.

The report discusses further the opinion in Denmark concerning the
types of prisons which exist, and new efforts in Denmark to go even further
in humanizing the type of institutions that they have. They do not main-
tain many institutions that we would consider maximum security, although
there are a few such prisons. Prisoners are allowed to take vacations;
there is even a transfer system in Sweden where you can transfer from
your present institution to another one in order to be with your family
and friends. There is heavy reliance on training and work release, and in
one Danish prison they even manufacture pre-fabricated houses, making a
profit, thus competing in the private sector. They do pay the inmates the
same wages that they would make on the outside. The same type of things
that I have discussed in the Netherlands and Denmark cccurs in Sweden.
Sweden has probably gone further than any of the other countries mentioned
in terms of its institutionalization of people, and of course one of the
conclusions which you have to reach is that the type of procedures which
they are using in the Scandinavian countries are being successful, less
expensive, and have no demonstrable effect of increasing the crime rate,
and possibly it could be argued, (a]though 1 tend to distrust statistics),
that these procedures might have the effect of decreasing the crime rate.

In Tooking at the Scandinavian countries, of course, we have to
consider the differences in these societies, as compared to the United
States., At one time, all of these Scandinavian societies were violent
societies, much like the United States now. But for some reason, a number
of changes were made. In these countries, unemployment is almost unheard
of, poverty in a large measure does not exist. These people believe that
it is the changes that they have made in their social and economic structure
in providing the basic necessities of 1ife for all their children which have
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had the greatest impact on their crime rate. Until we can handle the un-
employment problem, the problems of poverty in the United States, major
changes will not be seen in the crime rate. But that does not mean that
in the meantime that we should not be working on changing some of these
particular areas in the operation of our system. NCCD has made a number of
policy statements in this area, and NCCD has made some model acts.

The primary proposed changes that NCCD has made are in the area of
sentencing. Those recommendations are probably "gathering dust" 1ike
many of the recommendations made by previous commissions. 1 hate to say so,
but those recommendations on the shelf of the legislative reference library
have collected considerable dust in Texas, and newer reports have come out
which have challenged some of the suppositions made by the Bar Association.
An important report that all of you should be familiar with is the report
from the National Advisory Commission on Criminal Justice Standards and
Goals. In a number of areas this Commission has gone beyond what the Bar
Association suggested, and in other areas they have taken up stands which
are contradictory to those of the Bar Association. But all of those
recommendations look toward a lower degree of incarceration in the United
States, more uniformity in sentencing, and a great reliance on our social
structure and social systems in our communities to deal with crime problems.

The concept of presumptive sentencing, as was mentioned this morning,
is important because it is "sparking" a lot of debate. There are two
different reports that have been published which call for a system of
presumptive sentencing. The fist report issued by the Twentieth Century
Fund of America, states that a system of presumptive sentencing that would
require the legislature to set certain harsh sentences for the typical
offender. Again, as the ABA has recommended, we should be looking at the
typical offender, not the particularly dangerous one. Under that system,
there would be the presumption that the proper sentence would be a harsh
sentence. However, it would vary for various broad categories of crime.
Once you have that initial presumptive sentence, you look at aggravating
circumstances which, by percentage basis, increase the sentence. For
example, the use of a firearm might increase the presumptive sentence by
fifty per cent, or mitigating circumstances, such as the particularities of
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the individual, circumstances undevr which they committed the crimes, and
other types of mitigating circumstances could, on a percentage basis, again
lower the sentence called for by the presumptive sentence. There are
various categories which should be kept in mind. All of these sentences
are intended to be rather short sentences as compared to present sentencing
standards.

Question: Where is the Federal omnibus experiment being triad?

Answer: 1 do not know what particular region that is taking place, but

it is in one of the federal district courts. I have a report on that if
anyone is interested. As a matter of fact, anything I say today I should
have a report on it in my office if anyone wants more information. At

Teast in the report I read initially, they seemed happy with that particular
method of dealing with the problem of "backlogs.”
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"PUNISHMENT CONFERENCE" CLOSES with final remarks by Isabelle Collora,
National Council of Catholic Laity. Panelists Dorothy DuBose, National
Organization of Women and Robert Tapscott, Texas Board of Pardons and

Paroles are to her left.
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