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FOREWORD

This document reports an effort to dignify and rationclize
pre-trial negotiation practices in three urban courtrooms. In an
era of self-serving "demdnstration proiects,” this study attempted
instead; to rigorously test the impact of an innovation through
the use of random assignment of criminal cases in a field setting.

Field research inevitably falls shorti of the precision ob-
tainable in laboratory experimentation. The reform examined was
a modest improvement rather than a great leap foreward in the set-
tlement of criminal cases. Yet it is precisely this form of in-
cremental change and careful evaluation that holds long range pro-
mise in an area that has been dominated by quick cure programs
and slipshod evaluation. In my judgment, this report is a signi-
ficant addition to the research record of the Center for Studies
in Criminal Justice and a valuable example of meticulous planning
and research.

Franklin E. Zimring
Professor of Law and
Director, Center for
Studies in Criminal
Justice, University
of Chicago. .
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PREFACE

This study reports on the implenieniation in Dade County, Florida of a
proposal to involve, on a voluntary basis, victims, defendants, and police
in a judicial plea negotiation confsrence. The study, supported by a grant
from the National Institute of Law Enforcement and Criminal Justice of the
Law Enforcement Assistance Adminisivaticn, U.5. Department of Justice, had

‘'several objectives:

~- To determine whether the proposed pretrial settlement conference
was a feasible case disposition procedure in a major urban area felony
court. :

-- To make a preliminary determination of the impact of the use of
the confererice on case processing and disposition.

-~ To assess the impact of the conference prcceduré on the judges,
attorneys, victims, defendants, and police involved. :

This report includes a brief background discussion and literature re-
view; a description of the pretrial settlement conference proposal and the
rationale behind it; a discussion of the issues addressed in implementing

. the proposal and of the implementation site--Dade County, Florida; a discus-

sion of the research methodology; a presentation of the data coilected and
the research findings; and a disfussion of the general findings and impli-
cations of the stiudy.

The report is directed at both the criminal justice research community
and criminal justice practitioners. It is a preliminary assessment of an
idea which when the project was undertaken in mid-1976 was perceived by many
criminal justice practitioners as a quite radical departure from current
.practice. In that context the evaluation focused on issues of feasibility
and basic impact on ihe case disposition process. We believe that it will
provide the foundation for further testing and evaluation of the involvement
of judicial officers, victims, defendants, and police.

The study was conducted by the Center for Studies in Criminal Justice
of the University of Chicago Law School. Wayne A. Kerstetter was Associate -
Director of the Center and Project Director for this study. Anne M. Heinz
was a Research Associate at the Center and Senior Methodologist on the pro-
ject.
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EXECUTIVE SUMMARY .

Introduc.lon

Plea dargaining as a sxgn1f1cant mode of criminal charge dxsposxtlon
is, and has been for some time, under sustained attack. These attacks cul-
minaied ina recommendation by the Nationa! Advisory Commission on Criminal
Justica 'Standards and Goals that such negotiations be abolished. .But des-
pite criticisms leveled from many quarters, there is lx*tle indication that
the practice is about to succumb.

In l97¢, Norval Morris-proposed_that judges should play a more active
role in plea negotiations and that victims and defendants should be invited
to participate in these discussions. This report documents a year«long im-.
plementation of tnat proposal carried out in Dade County,:Florida felony
courts. ; -

It was thought that the pretrial settlement conferernce proposal would
meet many of the legitimate criticisms currently jeveled at plea bargain-
ing and would also serve a number oi other values. Participation by ihe
judge and lay parties would make the practice more open and less unscemly,.
Increased citizen participation was expected to increase respect for the
workings of thelaw by ithose directly affecied by the crime and its prose-
cution. Judicial involvement would help insure that the interests of the
public were considered in all settlements. It was hoped that the presence
of the victim would focus more attention on the victim's legitimate claims
for consideration and possible compensation. The defendant's presence was
expected to add emphasis to his individual situation and needs. The open
discussion at the conference of the appropriate settlement would lead to -
the articulation of principles which would develop a precedential value far
future settliements. Finally, by means of structure and timing within the
pretrial process, it was hoped that prompt consideration of the possibili-
ties of pretrial settlement would ‘occur and thus lessen last-minute disrup-
tions to court scheduling currently caused by plea bargaining.

. .

¥,

The evaluation used a fleld exper iment design. 1074 cases were ran-
dom!y selected, of which 378 were assigned to use a pretrial settlement
procedure which had participation in plea discussions by judge, victim, and
defendant as its key element. The remainder were assigned to control :
groups, some assigned concurrentiy with the test group and others selected
from cases closing prior to the procedure's implementation. The data base
consists of information from court records on each of the 1074 cases in the

! studv sample and observations of each of the 287 conference sessions. In-

; ~terviews with the lay partjes were conducted with 30 perceni of the defen- -

| dants, 33 percent of the polxce, and 42 percent of the victims listed in y

| the court records. After removing from the total those for whom we had in-
sufficient information to make the contact, the response rate was 33 percent
for defendants, 64 percent for police, and-78 percent for victims. Fewer"

| than 5 percent of the defendants, 3 percent of the victimsy and | percent

; of the police refused to be interviewed. Finally, 53 interviews with the
judges and attorneys (including four waves with the three )udges who used
the pretrial settlanent conference) were completed.

The evaluation used these data sources fo foeus on the nature and éxient
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of lay participation in the plea discussions, on the impact of the canfer-
ence procedure on the felony case disposition process, and on the attitude
“of the participants in that process. The focus on these aspecis reflects
the substantial doubts expressed by many judges and lawyers about the feasi-
bility of lay involvement in plea discussions and concern about the impact
of such involvement on the fu-rctioning of the case disposition process.

Use of the Conference

. The conference, of course, was the heart of the matter. Conferences
were held for 287 of the 378 cases in the test group. In almost 22 percent
of the test cases, where no conference was held, a settlement had been ‘
reached before the scheduled conference data. More than half of these in-
volved a reierral of the .defendant to a pretrial diversion program run by
the prosecutor's office. The absencz of a critical party led to cancellation

of the conference in 27 percent of the cases. The defense attorney was the
" party most frequently absent. A related reason was the judgment (17 percent
of cancelled conferences) by one of ihe attorneys that ihe case was not
rfady for settlement discussion because some preparatory tasks needed com-
P etxon. s

For one judge the type of offense was significantly related to the
likelihood of a conference being held. In more serious cases the confer-
ences were less likely to be held. Interviews with professional partxcx-
pants generally supported this finding. In cases involving very serious

.crimes or defendants with extensive records charged with serious offenses,

the judges and aitorneys generally felt that it was preferable to try the
case.. :

Cases which are in some sense marginal--either because the statute was
not aimed at the particular type of situation or because of the presence
of psychiatric or other extenuating factors--were seen as particularly ap-
propriate for the conference process.

In cases where the conference was held, 26 percent ended in settlanent~
46 percent reached a tentative settlement; 15 percent were set for trial at
the conclusion of the conference. The more violent offenses were less likely
to reach a settlement.

In 83 percent of the conferences, one or more lay participants attended.
Cafendants attended 66 percent; victims 32 percent; and police 29 percent.
In 2] percent of those cases which had a victim, both the defendant and vic-
tim attended the conference. For none of the lay groups was attendance sig-
-nificantly relaited to the type of ofiense. The professxonal interviews dis-
closed only a minimal number (2) of conferences in which there was serious
tension between the v1ctxm and the defendant.

The conferences usually took place in the judge's chambers and were
informal, compared to courtroom proceedings. The judge sat behind his desk
wearing a suit instead of judicial robes. The other participants were seated
around the room or, in some cases, around a conference table. The protocol

and atmosphere was that of a business conference, rather than a court pro-
ceeding. ‘

The conferences averaged ten minutes in Iength although ihere'was sub-

0
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stantial variation. The shortest lasted less than one minute; the longest
twenty-five minutes. The average length of the conference differed signifi-
cantly for the three judges (ihe average length ranged from 9 1o 12 minutes).
The discussion in the conferences clustered arcund three topics: facts of

the case, prior record of the defendant, personal background facts about the
defendant or victim, and recommendations.

While all the judges were the most active party in their respective
conferences, they differed markedly in the extent to which they directed
the discussion in the conference as well as in the formation of a disposi-
tion. The lay participation was limited both in the extent of the contribu-
tion and in the extent to which they directed the flow of the discussion,
The lay presence did not appear to significantly affect either the likeli-
hocd of settlement or sentence severity.

These findings are not subprising, since the main decision-making tasks
of the conference lay with the professionals. The lay parties were limited
participants, not key actors.

The judges' attitudes toward lay participation were mixed. One judge
felt the lay presence had been very helpful. The other two were ambivalent.
Lay presence had not been a problem, but on the other hand there did not’
appear to be major benefits, at least from the perspective of the judge.

This view may result from the fact that substantial information was already
available in the case file, and that the additional information needs were
low. Thus, the lay parties' main contribution would be their attiiude toward
a possible settlement. However, the judges all felt that the lay attitudes .
toward-a setilement could properly be given only limited weight. : -

The lawyers aiso held mixed views about the usefulness of lay partici-
pation. During the implementation period, before evaluation data were avail-.
~able, those who thought it useful tended to believe that it humanized and
personalized the case disposition process. Those who saw little value in
it tended to argue that it did nathing to speed or facilitate the disposition
of cases. : : : ' ' o

Effect on Case Prbcessing-

The pretrial settlement procedure presents a mixed pattern of impacts
on the allocation of processing costs in the courts. The procedure did not
substantially change the method of disposing ofi cases: it did not affect
the proportion of trials or setilements. As a result, there is nothing to ,
show that the procedure altered substantially those time or information costs
involved in the court system's use of trials, pleas, or dismissals. :

‘The conference procedure clearly produced a savings in the length of
time that cases were in the system. ‘The cases assigned a conference date
closed significantly more quickly than those not assigned a date. This sav-
ings occurred both with judges who had histories of comparatively slow and
fast calendars. For two of the courtrooms in which the test cases iiat went .
to conference were more likely to settle than those that did not, the time
savings occurred whether the conference session was actually held or not., - .
For the third courtroom, where the likelihood of settlemeni was not associ-
ated with vhether the case went to conference, the time savings occyrred
only for cases wherz the session was actually convened. Since the system

xiii ’ S
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already had in place proceedings that reviewed the timing or scheduling of
cases for trial, the conference's contribution may be associated with the
negotiation process itself, or at least the anticipation of that negotnatxon,
in front of the judge. v

The time costs of involving lay participants ificluded the cost of in-
forming the appropriate parties of the scheduled conference. The findings
indicate that benefits of those contacts were reaped only by those lay par-
ties who actually attend the session.

The conference procedure, with its restructured plea negotiation pro-
cess, dappears to have facilitated the expeditious review of cases. Further,
to the extent that lay parties attend, they have increased the information
available to the professionals. These changes did not, however, significant-
ly change the system's use of trials or settlements.

Effect on Case Disposition and Sentencing

The test of the pretrial settlement conference in Dade County did not
result in significant changes either in the pattern of adjudication or in
the sentences imposed. For one of the judges there is an indication of less
severe sentences and less frequent use of incarceration, but the evidence
is too fragmentary to be conclusive.

One of the three judges experienced a statistically significant increase
in the use of restitution in both test and control cases when compared to

"his use of restitution prior to the introduction of the conference process.

This finding may reflect a generalized increase in sensitivity to the appro-
priateness of restitution. There was no corresponding significant increase
Iin the use of restitution for the other two judges.

Based on these findings, the most appropriate concusion is probably
that the confersnce process, whether as a screening mechanism or in the dy-
namics ' of the session itself, did not result in any major changes in the
kinds of decisions that were reached. The changes in the decision-making
structure and the expansion in the variety of interests represented does

not appear to have altiered significantly the ways in which the crxmxnal sanc-
tions Were utxlxzed.

Effect on Atiitudes of Victims, Defendants, and Police

The pretrial settlement conference procedure, with its provisions-of
judicial presence at all negotiations and invitations to attend extended to
defendants, victims, and police, was expected to change lay perceptions of
the courts.  Four indices were used to measure the effects (knowledge of the
disposition, satisfaction with the disposition, satisfaction with the pro-
cess, and satisfaction with the criminal justice system). A majority of the
defendants, victims, and police interviewed expressed satisfaction on these
indices, Virtually all defendants, half the police, and one-third of the
victims reported knowing the disposition of their case.-

When considering treatment effects measured by differences among test
and control cases, the lay parties whose cases were assxgned to the test con-
dition were generally similar to those in the controls in their attitudes
and perceptions. Of the ten sets of tests among treatment conditions, only



-

two showed treatment effects. First, test victims were more satisfied with
the way their cases were processed than their conhtrol counterparts. [t is
possible that the consultative process itself produced the more positive at-
titudes among the victims. The second significant finding was that the pol-
ice in one of the test judges' courtrooms were more satisfied with the dis-
position of their cases than were the controls. Both of the significant find-
ings were in the expected direction of more positive attitudes attributable
to the conference nrocess. However, the failure to find consistent results
across the groups makes it unlikely that the implementation of conference

. procedure, based on the level of lay attendance achieved at this site, made

substantial changes in public perceptions about the courts.

There was somewhat more evidence of differences for vctims and police
who attended the conference. Of the seven sets of tests among the victims
and police on the four indices, four showed that attenders were more posi-
tive than non-attenders; victims who attended were more likely to report
knowing the disposition of their case than non-attenders. Police who at-
tended the conference were more likely to know the disposition and to be
more satisfied with the disposition and processing of their case. * For the
defendants, attendance did not affect their atttitudes.

An inquiry into the possible coercive effects of judicial presence on
defendant's right to trial disclosed no evidence that the conference pro-
cedure affected the defendant's perception of the pressure to plead guilty.

In general, at a systemic level the conference did not appear to affect
attitudes and perceptions of the lay parties. At the individual level, based
on personal experience of attending the conference, there is some evidence
that the conference procedure produced more information and more positive
attitudes toward the way cases were handled among victims and poiice.

Evaluation of Professional Participants

When interviewed during the implementation, before the evaluation re-
sults were available, the lawyers and judges displayed a wide range of atti-
tudes toward the desirability of the use of the conference and lay partici-
pation in it. Some perceived it only as another time-consuming step in an
already cumbersome process. Others perceived substantial benefits in an en-
hanced credibility for the system and in the creation of a more personalized
and hunanized process. . . ‘

Two of the three test judges decided that they would not continue to .
use the conference procedure. One felt that it was too elaborate. A phone
call to the victims advising them of the outcome of the case would suffice.
The other concluded that while there were some benefits, because it gave
the victim and police officer a sense of participation, the conference took
more judicial time than could be justified by these benefits. :

'+ The third judge took a markedly different view. He agreed that the‘
conference process took substantjally more time, but he concluded that it
was well worth the effert because it led to more just decisions. The oppor- .

"~ tunity to meet with the defendant and victim, he believed, gave him much

¥TT 15 possible ihai ihese differences raflect systematic differences among
officers who attended the conferences compared to those who did not attend.
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better insight into the case and not only led to better decisions, but also
was more satisfying for him personally.

This variety of reactions undoubtedly reflects a number of factors.
To some exient the difficulties in implementing any new procedure in a com-
plex system result in imperfect execution of the original proposal. The
task of contacting the victims proved, for example, to be more challenging
than expected. This raises questions about the proper interpretation to
be placed on the attendance rdtes at the conference and the effect oi the
conference opportunity on their attitudes. It aiso makes an interpretation
of the professional attitudes problematic to the extent that these attitudes
reflect disappointment with victim non-attendance.

Further, some of the professional reactions are either clearly idiosyn-
cratic or reflect a narrowly functiion related view. For example, one defens:
attorney could clearly articulate that he did not like the procedure in his
role as a defense attorney, but if he stepped outside cf that role he thought

it had merit.

The overall pattern of empirical results is that none of the major prob-
lems materialized; and there is one substantial benefit--the reduction of
time to disposition. While there is some evidence of other benefits, it is
too early to make definitive judgments. Additional analysis of our data
and experience in other jurisdictions are necessary.

Plea negotiation is, and is likely to remain, an area of ambivalence
and concern for thoughtful observers of the criminal justice sysiem. Even
though there is growing support of the view that settlement without trial -
serves other legitimate purposes, mos: proponents resi their argument ulti-
mately on the necessity of disposing of overcrowded court calendars. It is
in this context that we must attempt to form judgments about the value of
the pretrial settlement conference procedure.

Given the inconclusive resuits of our empricial evaluation, the ques-
tion of basic values in the criminal process com:s to the fore. Since set-
tlement without trial is the predominant means of criminal case disposition,
should not the defendant have a right to attend the crucial proceeding of
the process? Addressing this issue from a slightly different point of view,
one prosecutor, when asked whether the defendani's presence inhibited dis-
cussion of settlement, dlmn1ssed the issue by saying, "It affects him; he
should be there." ’

The victim has not proved to be the obstreperous party that some feared.
Furiher; many victims who did not attend claimed that they were not notified
of the conference, thus confounding interpretation of their absence. Cer-
tainly, the victim has a right to be informed of the disposition of the case.

On balance, the promise of the pretrial settlement conference does not
seem as bright as when we started. It will not solve as many problems as
originally hoped. But the promise, if dulled, is also less fragile. The
procedure has withstood the test of the felony disposition process. Its
precise potential for contributing to the just and humane disposition of
criminal cases is still undetermined, but it is clearly worth additional

testing and evaluation.
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ABSTRACT

A field experiment in Dade County, Florida, was used to

evaluate the use of a pretriz! settlement conference as a means

of restructuring plea negotiations. The procedure proposed that
all negotiations take place in front of a judge and that victim,
defendant, and police officer be invited to attend. The confer-
ences were brief but generally reached at least an outline of a
setiiement. They usually included at least one lay party although
the attendance rates for victim and police officer were quite low.
The change iri the structure reduced the time involived in proces-
sing cases by lowering the information and decision-making costs
to the judges and attorneys. No significant changes in the set-
tlementi rate or in the imposition of criminal sanctions were ob-
served. There was some evidence that police and, 10 some extenﬁ,
victims who attended the sessions obtained more information and ,
had more positive attitudes about the way their cases were handled.
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CHAPTER 1

PLEA NEGOTIATIONS: REFORM PROPOSALS

s

- A. Introduction

a Plea bargaining as a significant mode of criminal charge disposition

3 is, and has been for some time, under sustained attack. These attacks cul-
| minated in a recommendation by the National Advisory Commission on Cri-
minal Justice Standards and Goals that such negotiations be abolished. 1/
But despite criticisms leveled from many quarters, there is little indi-
cation that the practice is about to succumb.

, - In 1974, Norval Merris proposed that judges should play a more active
E, "role in plea negotiations and that viciims and defendants should be invited

X to participate in these discussions. 2/ This report documents a year-long

' impiementation of that proposal carried out in Dade County, Florida felony
courts. The evaluation used a field experiment design. 1074 cases were
randomly selected, of which 378 were assigned to use a pretrial settlement
procedure which had participation in plea discussions by judge, victim and
defendant as its key element. The remainder were assigned to control groups.

It was thoughi that the pretrial settlement conference procedure would
meet many of the legitimate criticisms currently leveled at plea bargaining
and would also reflect a number of other values. Participation by the
judge and lay parties would make the practice more open and less unseemly.
Increased citizen participation was expected to increase respect for the
workings of the law from those directly affected by the crime and its pro-
secution. Judicial involvement would help insure that the interests of the
public were considered in all settlements. It was hoped that the presence

~of the victim would focus more attention on the victim's legitimate claims
for consideration and possible compensation. The defendant's presence was
expected Lo add emphasis to his individual situation and needs. The open
discussion at the conference of the zppropriate settlement would lead to
the articulation of principles which would develop a precedential value
for future settlements. Finally, by means of structure and timing within
the pretrial process, it was hoped that prompt consideration of the pos-
sibilities of pretrial settlement would occur and thus lessen last-minute
disruptions to court scheduling caused by plea bargaining.

While this report focuses on a description of the implementation of
vhe pretrial settiement confere-~ce procedure and a presentation of data re-
garding its effects, it is appropriate to begin with a brief introduction
‘10 the practice of plea bargaining in the United States and the major cri-
ticisms directed at the practice

S L A Eaiair e U S

:o In a recent survey conducted in 30 jurisdictions throughout the United

. ‘Stales,; the Georgetoewn University Institute of Criminal Law and Procedure
examineéd current plea bargaining practices. 3/ This survey was based on

site visit interviews and observations. The survey report uses "plea bar-
gaining” and "plea negotiations" as synonymous iterms and defines them to
mean "the defendanti's agreement to pleuad guilty to a criminal charge with

- the reasonable expectation of receiving some consideration from the state." &/




We have modified that definition in several ways. We have expanded
it to include discussions exploring the possibility of and leading to such
an agreement. We believe that this is an important modification for the
purposes of our study. We focus a good deal of our attention on the pro-
cess as well as the end result. Our definition pays more attention to the
underlying dynamics and less to the legal forms.

We have adopted the term "pretrial settlementi" drawn from the dis-
cussion by Norval Morris of the innovations he was proposing. 5/ Thus,
we define pretrial settlemeni discussions to include the discussion of and/
or agreement to the consensual settlement of a pending criminal case. At
issue is the waiving of some of the defendant's statutory or constitutional
rights with or without the expectation of receiving some consideration from
either the court, the prosecutor, or both. This definition includes the
process by which the defendant may waive, for example, his right to a jury
trial with the understanding that, if convicted after a less time-consuming
bench trial, he will receive a less severe sentence. ¥ '

This definition is also useful in that it focuses attention on what
we perceive to be the essential element in the process of settling criminal
cases without trial: the balancing of power beiween the citizen and the
state. The prosecutor and the court are allocated, by constitution and
siatute, authority to charge a person with a crime, to bring the person
to trial, and if convicted, to punish the person up to a statutory maximum.
The citizen charged with a crime is also given certain constitutional and
statutory authority. Included in this authority is the right to trial and,
specifically, the right to demand a trial before a jury of his peers.

These .rights can be seen as power to impose certain costs and inconven-
iences upon the state.

Pretrial settlement refers io ithe process and result of the manipu-

"lation of these powers in attempting to dispose of criminal cases. This

perspectiive, while foreign to the formal language of the law, is faithful
1o the thinking and speaking of many participants in the criminal charge
disposition process and captures the dynamics of the process. We believe
it provides a useful analytical framework for thinking about the settiement
without trial of criminal cases.

B. Variety and Extent of Plea Negotiations

The Georgetown study developed a typology for plea negotiations based
on the degree to which the agreement was explicitely articulated by the
participants, the types of concessions negotiated, and the persons invalved
in the discussions. 6/ While the survey discovered a wide variety of
bargaining practices, it also disclosed some predominant patterns. The
study reports that in 27 of the 30 jurisdictions surveyed, bargaining in
which the agreemeni was made explicit appeared io be the prevalent method
of disposing of felony cases by guilty plea. 7/ The predominant pattern

*The cholce of the term "pretrial setilement" has substantive implications.
Morris suggested .that the conference he proposed is consistent with, and
amenable to, settlements that do not involve charge or sentencing conces-
sions. The conference, as we implemented it, was silent on that issue, _
allowing the individual prosecutors and judges to form their own policies.
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of explicit bargaining involved a variety of considerations (usuaily chaige
or sentence concessions) offered either by the prosecution or the. judge. §/

The Georgetown study found a considerable range in the proportion of
cases disposed of by guilty plea. The mean guilty plea rates by poupulation
of jurisdiction range from 55 percent (Wyoming--jurisdictions with a popula-
tion under 100,000) to 100 percent (Vermont--jurisdictions with population
between 250,000 and 500,000?. However, the mode for the 20 states studied
for this purpose, combining all jurisdictions regardless of population, falls
between 85 and 90 percent. Seven of 1l jurisdictions with a population over
500,000 had a mean guilty rate of over 85 percent. This finding is consis-
tent with other studies. 9/ : : -

C. Rationale for Plea Negotiations

The most frequently advanced rationale in support of plea negotiations
is that the case load in our criminal courts makes it imperative. It is
common io hear ihe statement, "I personally do not approve of plea negotia-
tions, but we have no choice because, without it, the system would break
down.” The literature on plea bargaining generally reflects this view,

Milton Heumann, writing in 1975 10/ and again in 1978, 11/ casts doubt
upon any simple explanation of the relationship between case pressure and
non-trial case disposition. Using data from Connecticut trial courts, N
Heumann suggests that criminal trials have represented only a smail minority
of the cases disposed during the 75 year period between 1880 and 1954. 12/
Further, a comparison of the trial rates of low and high volume courts dur-
ing this period does not disclose a substantial difference in the percen-
tage of cases tried. 13/ Finally, an early 1970's change in jurisdiction
drastically cut (some In the range of 50 percent) the case load in a number
of Connecticut Superior Courts. Although personnel levels remained constant,
the changes in trial rates were irisignificant. Hartford, for example, with
a 50 percent: reduction in case .load went from a trial rate of 3 percent to
3.2 percent ©f total case dispositions. 14/ From these findings Heumann con-
cludes that plea bargaining is not a direct function of case pressure. He
suggests that, "(t)he decision to plea bargain is not fundamentally a func-
tion of case pressure, other factors and incentives account for the decision
to go to trial or to plea bargain." 15/ ‘

~ D. Major Concerns or Criticisms of Plea Bargaining

Perhaps the major criticism of plea bargaining is that it imposes a
penalty on the defendant who wishes 1o assert his constitutional right to
trial. 16/ A corollary of this criticism is the concern that innocent per-
sons will be induced to plead guilty to aveid the possibly severe conse-
quences of being convicted after trial. Thus, some observers perceive the
repugnant situation in which a guilty person receives a reduced sentence by
pleading while an innocent person is severely punished for unsuccessfully
asserting his innocepce at trial. A number of proposals have been made to:.
limit the likelihood of such results, but they have not totally stifled the
critical voices. o

As pari of this largér controversy about the appropriateﬁess‘énd*den
sirability of plea bargaining, the issue of judicial participation has re.
ceived considerable attention. The most common view is that it is appropriate




for the judge to be apprised of the tentative setitlement once the attorneys
have reached an agreement, but that judges should not be directly involved
in the negotiations prior to agreement. This view argues that the judge
should review the tentative settlement and indicate whether it is accept-
able. The American Bar Association Standards. 17/ Federal Rule 11, 18/
and the National Advisory Commission on Criminal Justice Standards and
Goals, 19/ all take this position. Underlying this position is the view
that the power of the judge is so inherently coercive that it undermines
the voluniariness of the defendant's acceptance of a plea agreement. The
pretrial settlement conference proposal avoids this criticism by suggest-
ing that the case be transferred to another judge for trial if a settlement
is not reached. The proposal's prescription for judicial presence at the
conference points to the benefits to be obtained by greater judicial know-
ledge of the facts and considerations behind a proposed plea. It does not
require that the judge take an active role in the actual negotiations, but
it does not prohibit such a role either. And, if the judge is so inclined,
it facilitates direct judicial participation in plea negotiations.

As discussed above, there is considerable opposition to judicial in-
volvement .in plea negotiations. However, the case in suppori of judicial
involvement is not without its proponents. Perhaps the most definitive.
survey of arguments for and against judicial invelvement in its many pos-
sible variations is Alschuler's 1976 article entitled "The Trial Judges'
Role in Plea Bargaining, Part I." Alschuler concludes that:

“Judicial control of the plea bargaining process would offer de-
fendants a clear and tangible basis for reliance in entering
their guilty pleas; it would, ait least on occasion, permit ef-
fective regulation of the extent of the penalty that our cri-
minal justice system imposes for the ‘exercise ¢f the righi tp
trial; it would facilitate the introduction of new procedural
safeguards; it would be likely to affect the tone and substaace
of the bargaining process in a variety of useful ways; and, most
importantly, it would restore judicial power to the judges.ﬁ 40/

Alschuler proposes a pretrial conference very similar to that suggeI ‘ by
Morris in The Future of Imprisonment. 2'/ :

z i

Participation by the victim and defendant in plea discussions has not
received a great deal of attention. A-1972 Yale Law Journal article 22/
suggested including the defendant in a pretrial conference presided over
by a ;udge. It was proposed that the defendant be allowed to partxcxpate
fully in the discussions at the conference.

Fredric L. DuBow and Theodore M. Becker 23/ conclude in a recent
article that the victim's capacity to influence the outcome of the criminal
case had declined over time, and that traditional plea bargaining has
largely excluded victims. Both the sentence imposed and the absence of an
opportunity to participate meanxngfully frustirates victims. Discussing
plea bargaxnxng, DuBow and Becker point out that:

“Ii the victim is xnterested in retrnbutxon, he may be frustrated
by the imposition of a low sentence without explanation of the
reasons for leniency or the opportunity to participate meanxngfully
in the process of reaching a disposition. If the victim is not
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interested in reiribution, there is little other satisfaction teo
be gained. Victims seldom get an apology, seldom are .reconciled
with the offender, and seldom receive restitution." igﬁl.~‘

. Of course, The Future of Imprisonment, from which this study's pro-
posal was developed, posited for both the victim apnd defendant a central
role in the pretrial settlement conference. The defendantls presence is
linked to constitutional values: R

"The constitutional right to presence at trial can only be given
reality if the accused is allowed to attend those aspects of the
pretrial processes that are of significance to him. Now (under
traditional plea bargaining practices) he is present only for the
formalities, the signing of the treaty, not its negotiation." 25/

In proposing the presence of the victim at the pretrial settlement con-
ference, Morris points to the need to redress the "extraordinarily shabby"
treaiment of victims; “the right to be informed of, and .where -appropriate
involved in, the processes that have led to whatever is the state settle-
ment of the harm that has been done to him (as) a matter-of courtesy and
respect to the dignity of the individual victim;" 26/ and finally the pos-
sibility of psychological benefits for the victim and deiendant in the
humanizing of the experience. - :

There have been other efforts at structuring plea negotiations in crimi-
nal courts. Both Detroit and Denver have uiilized non-judicial confetences
to explore the possibility of a negotiated settlement.  The felony courts in
Kings County (Brooklyn), New York, use a judicial hearing to consider dis-
position of felony cases by negotiated plea. The Qmnibus Hearing procedure
proposed by the American Bar Association attempts to structiure extensive
discovery early in the pretrial process and to utilize judicial involvement
to facilitate plea negotiations. 27/ S .

t N T
Substantial differences exist between these models and the pretrial
settlement conference. The most striking is the explicit inclusion of both
the victim and the defendant as regular participants in the negotiation
process. . . . ‘

R

E. Description of Main Elements of Pretrial Settlmﬁent;Confetencg'Proposa!

Plea bargaining has traditionally been bilaieral with the prosecutor
and defense counsel playing the main roles. Judicial involvement has usually
~ been limited, taking the form of an after-the-fact ratifidation of -an ‘
agreement reached by the twe ~ttorneys. The pretrial settlement conference
proposal was conceived of -as involving the .judge and the victim, deiendant,
and police. The presence of the defendant, victim, and-pélice was volun-
tary. The defendant was not required to be present even through counsel,
except that it was proposed that there would be no plea negotiations except
in the conference setting. If the defendant did aitiend, there was no re- -
~quirement that he participate in the discussion. 1f the defendant chose
to participate, nothing that was said could be used later against the de-
fendant. . / T R L

The conference proposal called for . the judge to state'eiplicitly this
prohibition against later use of conference discussion,;«The;ﬁroposai also

7 oy o 3
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envisioned that the judge would indicate that, for purposes of the con-
ference oniy, the participants would assume the defendant was guilty. The
explicit statement of this assumption was necessary in order to make it
clear that the defendant was not in fact -making an admission of guilt by
his participation in the discussion. This assumption is crucial, both a

& matter of logic and a matter of defense tactics. '

v The victim was to participate fully in the discussion of the appro-
priate disposition of the case, but all parties were 1o be informed that
the victim's comments would be given the most weight as they related 1o
- issues of compensation and restitution. The victim's voice was to be
heard, but not carry special weight in the judge's consideration of the
larger social ends to be served in the disposition decision. That is to
say, to the exient the judge decided that a certain disposition was neces-
sary in order to set an example, or simply to punish, the intensity of
the victim's feelings, or lack thereof, was to play only a limited role.
The judge was expected to exercise some control over the discussion to
ensure that the conference was not abused for inappropriate discovery pur-
poses. Once the attorneys reached a tentative agreement, the judge would
decide, based on the information presented during the conference, whether
the settlement fell within the bounds of appropriateness given the circum-
stances of the case; that is to say, did the punishment fall between the
minimum and the maximum appropriate punishment in the particular situation.

-If an agreement was reached the plea would be entered in open court
in accordance with the established procedure of the jurisd.ction. 1If
agreement was not possible, Morris proposed that the case be transferred
to another judges for trial. Chapter III will discuss the modifications ¥
necessary in order to implement this proposal in Dade County. :

F. Summary

In order to set the stage for the subsequent discussion, this chapier
has presented a brief sketch of the current controversy regarding plea
bargaining which mentioned in summary form recent findings on the extent
and variety of plea bargaining, the effect of case pressure on plea bar-
gaining, and the major critiques of plea bargaining. Finally, this dis-
cussion includes a statement of some of the antecedents and analogies to
~the pretrial settlement conference, as well as the rationale behind the
‘proposal and a description of its main aspects.



CHAFTER 11
'PROJECT NARRATIVE

"A. Introduction

We now focus on the efforts to locate a site in which to 1mplanent the
proposed pretrial settlement conference and on the issues addressed in
transforming the conference from a blueprint into an operating. reality.
This chapter also describes briefly Dade County (the study siie) and the
Criminal Court system as it operates there.

B. Sxte Selection

We considered over twenty )urlsdlctlons as possxble study sites. Pre-
liminary considerations, such as the logistics of running a research pro-
ject with sites on opposite coasts of the country (after Dade County was
selected), led us to eliminate some of the west coast sites. Of the twenty,
we made cfficial contact with fourteen jurisdictions. ' K

Final agreement to implementi the pretrial settlement project was
reached with Dade County, Florida. That story is told below. An inter-
esting prologue is the variety of obstacles which we engountered in seeking
jurisdictions to participate in the project. ’ :

The reasons given by various jurisdictions for declining to partici-
pate can be organized into five cateories: .

1. A role in plea discussions is inappropriate for a judge.
2. Case overload. |

3. Prosecutor did not want Judxcxal part;c1patlon because 1t
.. was seen as an invasion of an ‘executive function.

k. The ‘jurisdiction was alroady involved in too many- research
studies. .

5. Concern that lay participants would make it dxfflcult to-
reach settlanents.

The most theoretxcally troublesome was the notion that part1c1patnon
in plea discussions is an inappropriate role for a judge. This argument
comes in two different forms. One points to the . possibly coercive effect
of the judge's participation (either indirectly on the defense counsel,
or directly on the defendant); the other percelves a loss of Judncsal dxg-
n1ty. . i

The "coercive effect" argument was most succinctly stated by the ;
Wisconsin Supreme Court in a 1969 case which said: "The vice of judxgxal
participation in the plea bargaining is that it destroys the volunta‘4ness
of the plea." 1/ FAL T
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The "jfoss of jurdicial dignity" argument was less pervasive but was
encountered on two weccasions. This argument is best captured by the fol-
lowisng quote:

"The judge is a symbol of impartial justice; the prosecutor can
more appropriaiely assume the role of bargaining agent whereas,

to maintajin the dignity of the judicial office and respect for the
legal process, the judge cannot.” 2/ ~

The current crush of pending cases was an objection raised in three
jurisdictions. - The: ;udges in these jurisdictiions did not believe that the
proposai would result in time savings for the 1ud1c1ary. To the contrary,
they felt strongly that their participation would increase their burden
beczuse of the difficulties in getting all the parties tc the conference

on time, as well as7the time consumed by the conference itself.

A related tlme aJlocatnon ob;ectxon was directed at the study itself.
Two jurisdictions expressed the view that they had been "studied to death"
jately and, whilé& they were sympathetic:-to research concerns, they felt
;hai it was necessary to begxn l:mxtxng their involvement in research ef-
erts. '

Finally, both judges and attorneys in two large ]UFlSdlCtlonS expressed
the view that the-victim, if present, would be so intransigent that a rea-
sonable sesttlementi would be foreclosed. Some were also concerned that the

:iay parties--both.victims and defendants--were likely to misunderstand the

discussion between the attorneys and judge and feel that an improper or
unsavory action had been taken. This could lead to adverse publicity,
partxrularly for the judge.

C. Implementatxpn in Dade County, Florida

CIn 1972, the Dade County State Attorney's Office established a Pretrial
Intervention Program. ' The purpose of this program was "to provide, for a
three to six-month period immediately following arrest, intensive counseling
and manpower servzqes, as well as referrals to community agencxes where

. warranted." 2 _ : : AT

“We learned of - thxs progrmn durxng our early efforts to seek out juris-
dictions with experience relevant to our proposal. Our attention was drawn

, ‘to the facti that both:the victim and poiice are consulted before the defen-
‘dant is admitted to the program. Neither has a veto over the decision to-

admit, but their opinions.are iaken into account. Program officials re-
port ‘that they have encountered only minimal opposition to the program from
either vié¢tims or police offxce.s. “Often they are quite supportxve of the

_ ﬁroposed referrai.

. Our dlscuss1on of the Pretrial Interventxon Progrmn w1th the State
Attcrney s Office led to an exploration of the possibility of implementing
the pretrial settlement conference proce¢ss in Dade County. Initial con-

.tacts with several judges yielded mixed results. One judge opposed, ‘as a

plnaiter of principley -direct judicial participation in plea discussions.

. But ‘another judge- and the - A&nsnxstratlve Judge were qu1te xnterested and
support:ve._ A S -

e




Similarly, the Public Defender's Office was very receptivz. The Public
Defender at that time, Phillip A. Hubbart, had within the previous year sup-
poried a proposed rule of criminal procedure which would have required-
that all plea discussions take place in a judicial conference. 4/ The
defendant, his counsel, the prosecuting atiorney, and the tria! Judge were
to attend these. conferences. The proposal further provided that "All ather
interesi~d persons may be presenti at the conference," thus opening the pos-
sibility of victim participation. His successor, Bennet H. Brummer, was
- also supportive.

In addition to Hubbart's proposal and the Pretrial Intervention Pro-
gram, prior experience in Dade County with elements of the pretrial settle-
ment conference facilitated implementation discussions. Three specific -
aspects of the Dade County procedures were relevani to our program. These -
were: a) sounding conferences; b) the State Attorney's policy of notifying
victims prior to accepting a negotiated plea; and c) the occasional use of
conferences, sometimes with either victim or defendant, or both, to discuss
a possible zettlement. o _ :

The sounding conference-is widely used by judges in the Criminal
Division of the Circuit Court, although its purpose and nature vary sub-
stantially from judge to judge. The conmon element is its timing shortly
before trial.. It is generally set, at the time of arraignment, for one
week prior to the scheduled trial date. The date usually falls within 30
to 60 days after arraignment. At the sounding conference, all cases sche-
duled for trial the next week are reviewed by the judge and the atlorneys
for defense and prosecution. The primary purpose of this review is to de-
termine whether the parties are prepared for trial. '

With some judges, an equally important function is to discuss the pos«
sibility of a settlement and to encourage a settlement when that appears
to be appropriate. Other judges will not discuss the possibilities of
settlement of all, either at the conference or in other settings.

. The practices in the six courtrooms involved in the study varied.

Four of the six held regular sounding conferences at which they discussed.
possible settiements. .One of these four refused to accept a plea during
trial week, in effect placing greater pressure on the attorneys to use the
sounding conference to settle the case. One of the two judges who did not-
schedule sounding conferences made a practice of having general discussiens
with all attorneys scheduled to go to trial on the Monday of trial week..
The last judge did not use sounding conferences at all and limited his in- o
volvement in plea discussions to approving or disapproving tentative settle-
~menis reached by the attorneys. Two of the six judges indicated that on e
occasion lay parties were present ai discussions of po$slble;§ettlanents.<,-«

This prior experience, while helpful in gaining acceptagce of the pro-
posal, of course, causes problems for evaluatjon.. Firsi, it reduces the =
differences in treatment beiween: test and _sontol cases. . Thi's may make the
results less noticeable than they would-pe in a jurisdiction whieh-didg—not— """
utilize these techniques. Also, in iérms-of an assessment of the process
by the professional participants, it may lead 1o a greater acceptiance than
.could ordinarily be expecf{ed. = e EPRE A R
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implementiation of the pretrial settlement conference procedure which would
be feasibl!e in Dade County. »

. Description of Dade County

Dade County is the tenth largest population center in the country and
is the largsst in the Southeast. Miami itself accounts for only one-quarter
of the county's 1,500,000 populat1on. 5/ Compared to its northern, if

- not western, counterparts, it is a relatively new center, having established
itself asva major area only in the 1920's. Miami's economic activities have
been prlnarxly light industry, commerce, tourism, and transportation, rather

: than heavy industry or agricuiture. Ethnically, 15 percent of its popuiation
I is Black; 53 percent white; and 32 percent Spanish-surnamed. By far, the
largest group of the latter are Cuban, Miami having been the chief port of
entry after the Casiro revolution. About 80 percent of Dade County's growth
during the 15 years 1960-1975 was of Latin origin. That ethnic group grew
~from 60,000 10 467,000 during that period. The population is comparatively
mobile, both as a result of population growth and seasonal visitors. The
Dade area clearly, then, i3 a complex urban setting, facing many of the eco-
nomic, political and social problems of similar large cities.

« Dade County operates under a "Metro" reform systan, adopted in 1957,
“ which is almest an anomaly in this country, since it is much stronger than
is the case in most jurisdictions. As a result, much of the political
action is at the county, rather than the city, level. While the process is
still incomplete, the county has moved to provide many traditionally city-run
services.* :

The preceding provides a very brief description of the county in which
the -implementation occurred. It shows that the conference was tested in a
large urban jurisdiction, where the social and economic problems of growth
and social and cultural interactions are important. The political setting
of a strong county government and a strain of good-government concerns per-
haps sets a tone-of receptivity to criminal court experimentations.

E. Description of Dade County Criminal Court System

1. Court Organization.. In 1972 a new judicial article was approved
for the Florida State Constitution which streamlined the state court sys-
tem. At the trial level,it-established a two-tier system consisting of

" Circuit Courts and County Courts. In criminal matters, the Circuit Court
has jurisdiction in all felony cases (those punishable by death or impri-
sonment in the State Prison) and of ‘all misdemeanors arising out of the

- same circumstances as a felony which is also charged. The Circuit Court

oy in the Eleventh Judicial Circuit (Dade County) has a specifically-designed
L Criminal Division with twelve Circuit Court judges assigned. Each of the

~ twelve courtrooms disposes of approximately 1000 cases per year. Circuit
Court judges are elected for six-year terms in nen-partisan elections.

~The County»Court has )urlsdxctlon in all misdemeanor cases which the

e R N

nv_?ﬂetrolﬁaae couniy 1s governed by a county manager. This governnéht has. 5
the power to perform most functions formerly exercxsed by some 27 separate

rnunic:palitaes.
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Circuit Court does not have the jurisdiction to try, all violations of

municipal or county ordinances, traffic infractions and offenses, bail bond

“hearings, preliminary hearings in felony cases, and a number of other mat-

ters.

2. Offense Structure. The Florida Criminal Code classifies offenses .
into five felony and iwo misdemeanor categories. Persons convicted of
offenses are sentenced to determinate terms under this scheme. Persons

- with prior felony or misdemeanor first degree convictions are subject to

extended term penalties which have the effect of moving the offense classi-
fication up one level, with the exception of the least seriocus felony ca-
tegory which receives an exiended term maximum of ten years. 6/

"3. State Attorney's Office. The State Attorney is the prosecuting
officer in all trial courts in the circuit, with the exception that pro-
secutors may be appointed by municipalities to prosecute local ordinances.
The State Attorney is elected for a four -year term.

In Dade County at the time of this study, the State Attorney's QOffice
employed 99 Assistant State Attorneys. 7/ The assistants are usually,
although not exclusively, hired upon graduation from law school. (There is
an active intern program in which third year law students work for botih
the State Attorney and the Public Defender.) These young lawyers generaliy
stay with the office from 3 to 4 years before leaving, -usually to enter .
the private practice of criminal law. Attorneys seldom remain with the
office more than 5 years. Only rarely does an attorney remain for 10 years,
New assistants in the 5tate Attorney's Office are assigned to the County
Court, first to Traffic Court and later to Misdemeanor Court. On occasion
a new attorney will be assigned to Juvenile Court. Wherever assigned dur-
ing this initial period of their experience in the State Attorney's Office
they receive training from a special training officer who is assigned to
the County Division. During their first month, ithey serve under the dlrect
supervision of -a senior trial attorney. 8/

After approximately six months, the new attorney is transferred to
the Circuit Court and assigned to a courtiroom with three other prosecutors.
During this transition, additional training is provided by the State .
Attorney's Criminal Division training officer. The four attorneys assxgned
to each courtroom are divided into teams of two: the Major Crimes attorney
and one junior attorney, the Career Criminal Attorney and.one junior attor-
ney. ' a4

As theanmnes ‘suggest, the Major Crimes atiorney handles all the very . ¢
serious crimes assigned to thai courtroom; the Career Criminal attorney
handles those cases involving individdals with a substantial criminal his~
tory. “The iwg junior altorneys are responsible for all cases that are not::
classified as either ma]or crimes or as involving career crimsnals. These-
encompass the great majority of felony cases.,

The State Attorney's Office has 16 1nvestlgators and 175 secretarxal,
clerical, and administirative personnel. The office has its own small law S
library and a large wll-furnished branch of th@ County Law Library 1s AR
located in the same bu1ld1ng. . o :

The,superv1sory structure is horizontal. 'In‘tﬁg 12 ielony courgrdﬁnSfo

11




each of the senior assistants supervises a junior attorney. The 24 teams

. are supetvised by the First Assistant State Attorney and an assistant. This
supervision is primarily by way of advice as requested and an after- the-fect'

review of dispositions. ,

Since 1974 the State Attorney's Office has utilized an aiternate week
system. Each of the two attorney teams assigned to a particular courtroom
alternates between one week in the felony courtroom and the next in County
Court handling the preliminary hearings in cases, which if they survive
preliminary screening, will be assigned to their courtroom. The usual
practice is for the attorney who presenis the case at the preliminary
hearing to handle the case in the Circuit Court as well. This procedure
may encourage the attorneys to review the cases carefully and screen out
those that are inappropriate for felony prosecution.

4., Public Defender's Office. A Public Defender is elected for a
4-year term In each judicial circuit. The Public Defender is responsible
for representing indigent persons accused of having coormitted either misde-
meanors or felonies. Legal assistance in cases with more than one defendant,
in which the defendants' interest might be in conflict, is provided by the
appointment of special counsel by the trial court.

The Dade County Public Defender's Office had a staff of 57 attorneys
at the time of this study. They were assigned to five divisions: Circuit
Court, Criminal County Court (misdemeancrs), Traffic, Appellate and Juvenile.
Each of the five divisions had a senior trial assistant in charge. 1In the
Circuit Court, where the study was located, two Assxstant Public Defenders
. were generally assigned to each courtroom.

As with the State Attorney s Offlcelnost of the attorneys in the
Public Defender's Office are hired directly upon graduation from law school.
The legal intern program, mentioned above, provides a considerable number
of new assistants. Training of new attorneys is provided by assignment to
teams with some of the more experienced assistants, supplementied by a lec-
ture series in which both staff members and outside lecturers participate.

‘New attorneys are asked for a commitmeni to stay two years. The office
is pleased if ithey stay three or four years. The attorneys in the Public
Defender's Office are assisted by a staff of 13 investigators.

5. Description of Case Processing. The Dade County Circuit Court :
(11th™%udlclal Circuit) has adopted a modified random assignment procedure,
known &s a "Blind Filing System," 1o assign felony cases to particular
trial judges. This procedure is designed to reduce judge shopping and
other atitempts to undermine the integrity of the judicial process. . The
. procedure begins with the preparation of a Magistrat~'s hearing log by the
Dade County Correction and Rehabilitation Department twice daily (during
- regular court days) based on the order in which the defendantis are booked
" upon arrival at the Dade County Jall. (See Appendlx A for detailed descrip-
tion of this system.) v : : ‘

" The. asslgnment of -a case to a partxcular Sectxon (courtroun) of the iy
Circuit,Court Criminal Division has the effect of assigning the case to a,
~track that will deliver it first to a bail hearing, then to a preliminary
~ hearing, and finaliy, if probable cause is found, to the asslgned courtroan

< for arraigmnent and trizal. ;
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Dade County has an established bail schedule which enables the deien-‘
dant, after a check for pending cases and cutstanding arrest warrants, 1o
make bond before the scheduled hearing in a County Division Court. Court- =
established standards for release on recognxzance also allow some defendants
to be released prior to the bail hearing.

At the bail hearing the County Court judge reviews the probable cause
for the artest on the basis of the police affidavit (the police officer is
not present unless a specninc need for his testimony arises) and sets bail
for the case.

Approxxnmiely 15 days after arrest a preliminary hearing is held in
County Court. This hearing is non-adversarial. 9/ The prosecutor pre-
sents the State's case and if the judge finds probable cause, the case is
bound over for trial. If the defendant indicates a desire to plead guilty

‘to the charge, a public defender is appointed to represent hlﬁh

As discussed earlier, the alternate week system of the State Attorney's.
Office allows the attorney who will eventualiy be responsible for the case:
in the Circuit Court to handle the preliminary hearing as well. This gives
that attorney an opportunity to review the case and screen out those which
are inappropriate for felony prosecution. This is the major review and
screening of felony cases. '

After the preliminary hearing, the State Attorney's Office has another
opportunity to screen the case in the form of its decision to file a felony
information which is the basic charging document in the Criminal Division
of the Circuit Court. The State Attorney can file an information even if
a County Court judge has found no probable cause in the preliminary hearing.
The State Attorney can also proceed by means of a grand jury indxctm&nt,
although this procedure is used infrequently. .

Discussions with the attorneys and judges suggest that aboui 25 pev-*
cent of felony cases are settled przor to arraxgunent.

The defendantis are normally arraigned on the felony xnformation 7 to'
14 days aftet the preliminary hearing, dependxng on whether the defendant
is in custiody or not. If a public defender is necessary, the appoiniment’
is made no later than the time of arraigmnent. A local dlscove:y rule,
which is normally invoked by oral motion at arra:gmnent, prevndes ibr a
broad-scoped dzscoveryc

At arraignment the case is usually set for trial from 30 to 60 days-:v
later. Many of the judges also set the case for a soundirg conierence one ‘
week before the scheduled trial. (See this chapter, Section C for further o
discussion of the sounding conference )y o

“ 1f a settlement is not reached, the case proceeds to tr;al. A.Rand .
Corporation study published in 1976 used Dade County to demonstraie’ the
applicability of certain performance measures to adult ielony cours. This
study indicated that in 1974 there were an equal ‘number of jury-and nbn-jury
trials--each accounted for 6 percent of the case’ closxngs‘ ‘During the paz-*
iod of January to July, 1975, 9 percent of the case closlngs were nanmjury
trials, 4 percent were )ury trxnls. 10/ B PR R
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“novation, It was desira { , g
- life or death. Further; the emotionally charged atmosphere of these cases

Figures obtained from theé Clerk of the Court for the period of our
aciive intervention are comparable., Those figures indicate that jury and

non-jury irials eagh accountéd for 8 percent of disposed cases. This pattern

thus conforms to the Georgetown Unjversity nationwide finding regarding the
exiensiveness of plea negotiations. 11/ L

The Eleventh Judicial Circuit is served by a computer-based data pro-
cessing system which provides, among other services, a daily calendar
print-out for each judge.

The Dade County court system impressed an observer as progressive, pro-
fessiona! in its aspirations and practices, and on balance dedicated io pro-
viding a fair and effective criminal case disposition. It is within these
fortunate circunstances that we undertook to implement the pretrial settle-
ment conference process. '

F. Issues in Implementation

1. Implementation Agreement. As part of the negotiations leading to
an agreemeni io implement the pretrial settlement conference in Dade County,
a step-by-stiep description of the process was developed in collaboration
with the judges, the State Attorney's Office, and the Public Defender's
Office. (See Appendix C for a complete statement of the implementation
agreament reached with the criminal justice officials of Dade County.)
Reacliing this agreement required resolution of several important issues,
Including how much of the criminal court process we were going to include
in the initial test of the pretrial settlemeni conference. ’

.. 2. Selection of siudy universe. The dzcision to implement the pre-
trial settlement conierence procedure after the non-adversary preliminary
hearing reflected our perception that most felony plea discussions took
place subsequent to that time. 1Iniiial discussions with management per-
sonnel in both the State Attorney's Office and the Public Defender's Office

- supported this perception. In addition, personnel in both these offices.

‘believed that it would be administratively difficult to begin the process
‘4n the Criminal Division of the County Court and then transfer it to the

- Criminal Division of the Circuit Court.

We concluded that for the initial evalution of the proposal, this
décision involved no significant loss, since we were focusing on the thres-
hold questions of whether the proposal would in fact work and its impact
on the case disposition process. The question of whether it is applicable
to plea negotiations at all stages in the process could be left to another
study. Further, the benefits from simplifying the implementation seemed
to outweigh the loss entailed in limiting our evaluative scope to post-
probable cause proceeadings. ’ :

| 3, Exclusion of certain offénses. At the suggéstion of the Public
Delender’s OlTice, and with agreement by both the judges and ihe State ;
Attorney’s Office, c¥ ) EUsEy weré edcluded from the study. The reason-

ing behgﬁdvfﬁfﬁ'dédfwf: : thdt sinceé thi's procedure was an untested in-

f& noi 1o use it in matters literally involving

made it appear wise not to risk additional trauma; ai least until we had

“benefited by substantial experience with the conferences. ‘
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_ Early on in the study, the Publit‘nefender's‘Oifice'and‘nne‘test»iudge
suggestied that possession of narcotics cases be excluded. At.cur request
both parties agreed to withdraw the suggestion in order that we might ac-.

quire experience with handiing these cases.

Cases involving individuals without prior felony records charged with
writing a worthless check were aiso considered by one- judge as inappro-
priate for inclusion in our iest cohort. Although we considered excluding
those cases, the problem of identifying them from court calendars, which
was the sampling source, as well as the effect on the sampling led us to
reject the idea. These cases then were eligible for the sample.

4. Transfer of case. The most significant accomodation to lecal prac-
tice Tn Dade County was the decision not to transfer the case to another
judge for trial if seitlement efforts failed. We were informed by the
judges in Dade County that they had substantial experience with this issue
and had given it careful consideration. They had reached a policy decision
prior to any discussion about our project not to allow transfers based solely
on knowledge of or participation in settlement discussions by the trial
judge. Their experience had led them to believe that this policy was neces-
sary to prevent forum shopping and manipulation of judicial participation
by the defense bar. :

We were impressed by the fact that the Public Defender's Qfifice agreed
with this policy and we concluded that it was not our role to attempi to
reverse a carefully considered judicial policy based on local experience. #*

5. Subseguenti negotiation. Another accomodation was necessary to
allow plea discussions on ithe day of trial. The original proposal foresaw
2 ban on such negotiations in order to force all parties to treat the
settlement conferences seriously and reduce disruption to judicial calendars

by last-minute pleas. While the judges would have liked to implement 2

policy prohibiting such discussion, both the Public Defender‘s Office and
the State Attorney‘'s Office argued that last-minute negotiations are neces-
sary and desirable because circumstances, such &s witness availability,

can change immediately before trial. These last-minute changes can render
a trial unnecessary. Of course, elements of both gamesmanship and human
nature also enter into the situation. : »

Nevertheless, our judgment was that this issue was not so centiral to
our proposal that we should insist on it, particularly in the light of the
substantial modifications in other Dade County procedures which we were re-
questing. We did reach an agreement that, if negotiations occurred on the
day of trial, the conference would be reconvened with-all the original"
parties again invited.

6. Media attention to experiment. The project received substantial
and unanticipated media coverage. One of the local papers ran a feature
story on the project stressing the victim involvementi. This was picked up
by the wire gervices and was printed in papers all over the country.

#e perceived ihe PublIc Defendsr’s §ffrce to be vigorous, dedicated, and
competent in its representation 6f its clients. s

N
W
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The other local paper ran a brief article describing the project and

an editerial epposing the notion on the grounds that it would provide the
7y vietim too much influence over the outcome of the case. The editorial con-
it cluded with an atiack on the State Attorney's Office.

The editorial caused some assistant public defenders to focus on the
undue influence issue. As a result thev indicated that they did not want
to participate in the project. Management in the Public Defender's Office
was able, after some discussion, to obtain agreement to a "try-it-and-see"
L pelicy. Subsequent interviews with participating assistants, after they
? . had acquired some experience with the conference, xndxcated that this fear
= was unfounded.

| In order to set the proposed innovation in what we felt to be its pro-
5 per perspective, a letter was sent to the Miami Herald in response to the
rk , editorial which was subsequently printed in the Letters-to-the-Editor page.

although in a much more favorable, but no less troublesome, vein. They
wanted to televise the actual settlement conferences. We resisted this,
and after consultation with the Adninistrative Judge, adopted a policy of
not disclosing either the time of the conference nor the names of the vic-
tims involved.

r  - The electronic media, particularly television, also expressed interest,
-
|

Our policy was based on the need to protect the privacy of the victim
and defendant and to minimize publicity about the project so as not to unduly
confound the evaluation effort. Fortunately, after an initial flurry of
interest, the media did not pursue the matter.

However, our role in responding to the editor1a1 points cut nicely
the complexities of our function both as prime mover in the implementation
and as evaluators. 12/
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. CHAPTER IlI
I ., METHODOLOGY

A. Scope of the Evaluation

The rationale and structure of the pretriallsettlenent conference pro<
cedure as a reform of plea negotiations in criminal cases suggested several
loci of possible impact appropriate for evaluation. This chapter will pre-
sent the basic conceptualization of the areas of impact, then discuss the -
research design by which the evaluation was made, and, finally, describe
the sources of data. .

The evalution was de51gned to provide the information necesary to un-
derstand: 1)how the conference procedure operated in the court structure;
2) how the conference procedure modified the ways the court worked; and
3) how the procedure modified partrcnpants' perceptions of the ways courts
worked. -

1. How the cciference operated in the court structure. The conference
procedure was envisioned as expanding ithe number of participants and formal-
izing the existing negotiation practices. One of the basic needs of the
evaluation, then, was some detailed information about how the conference
sessions were conducted: who attended, the subject matter of the sessions,
the styles of participation, who appeared to control the sessxon, and what
decisions were reached. Thus, a description of how the changes in the nego-
tiation rules were put into effect in different courtrooms was the first ¢
descriptive task. - Fi

2. How the conference procedure modified the way the courts worked.,,

The conference procgdure involved changes in the manner decisions were ~
reached.. There were many ways in which those changes in the structure of
the decision-making might affect the functioning of the courts. “Ong of
the problems involved in designing the evaluation was that, while the . -
locatxon of the possible effect could be predicted, the direction of the

ect was more problematic since plausible rival hypothesis could be of -
fered.. For example, since the number of participantis was increased, the-
number of trials could be affecied. One might hypothesize that the greater :
formality of the conference might make settlements more difficuli, hence,
make trials more frequent. On the other hand, bringing all the parties to-
-.gevher might make settlements easier since the issues could be resolved - o
through direct conversatlon, thereby reduc1ng the nunber of triais. ‘vv, L

Two general areas of 1mpact on the ways courts worked were 1dentnf1ed.
First, the procedure could be expected to affect the ways courts processed
cases: the method of disposition and the length of time the case is in the T
. system. -'Second, the procedure might be expected to affect the’ dxsposnt;onszwf'*
themselves: ‘the determination of guilt and, with a. convnction, the .appro- -
priate sentence. The conference procedure did not incorporate a particular.‘
seniencing philosophy, so that ro direct impact was expected. On the . -

. other hand, by changing the procedures by which the degisions are- reached,
the decisions themselves might be affected. For éxample, if the victim.
fasked for stiffer sentences, one result might. be an overali xncreaSe in the
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severity of senience. Therefore, the effect on the outputs of the courts.

- needed to be checked. This general area is designed to determine some of

the likely costs and benefits of implenentation of the conference procedure.
2. How the conference procedure affected perceptxons of how the courts
worked. 1he proposed change in the way couris process case was iniended
parily to aid some of the basic values served by the courts. It was in-"*
tended as a means of making the decision process more fair and just. These
legal and moral dimensions are, to some extent, operationalized in the con-
ference procedure. The last area of the evaluation was to see how the pro-

. cedural implementation of these values was perceived by the participants.

The task was to find out if the procedure was perceived as fairer, whether
there was greater support for the court's dispositions, and whether there
was greater access to information, The "participants" referred to the pro-
fessionals, or "regulars", on the one hand, and the outsiders, or lay parti-

' cipants, on the other. The judges, attorneys, defendants, victims, and

police are all participants whose views are important to assess.

~ We have labelled the judge, prosecutor, and defeinse counsel as the
professional participants. They are distinguished from the lay partici-
pants (defendant, victim, and police officer) by their regular attendance
ai case dispositions and their formal training in the law. We speak of
defense lawyers as regular participants, even though private defense at-
torneys may appear only rarely. However, the -buik of the defense work is
conducted by regulars--that is, public defenders. :

We place the police in the lay category, not because of their lack of
professional expertise, but because, like victim and defendant, they are .
outsiders to the tradiiional plea negotiating process. Like the victims
and defendants, an individual cfficer is an infrequent consumer of the
court procedure, rather than a deliverer of the service. The professional
paricipants, because of their role in case dispositions and frequency of
use, would be the implementers of the procedure. Their actions defined in
large measure the procedural conteni of the experiment. The lay partici-
pants would be impiementers only in the aggregate, since they would not in-
dividually be in a position to shape the structure and procedures of the
conierence.

Because of their crucial role, the judges and attorneys would be an
essential source of datia regarding the implementiation process. They were
participants in the project and, as such, we interviewed them as respondents
who couid describe their own perceptions about their experiences. At the
same time, the judges and lawyers were observers of the change process so

,that they became informants, providing descriptions @f the history of the
’axmplﬂnentatxon and attributions of motivations.

‘\

The defendants, v1c11ms, and . polxce occupy two roies in the study.

’~F1rst, they are "consumers of services", since they have each had cases in

the courts. Second, they form whatanxghi be termed "the affected puhlxc“
in the sense that they are members of the larger society .in which the
courts operatie. The siudy has considered their perceptions as outcomes of.
the court-system, since they can be conceptualxzed as responses -to 1h

court systun. 1/ " : :
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B. Description of the Design ' >

Three judges used the conference procedure on a portion of their cal-
endars over a thirteen-month period. * These judges will be referred to as
test judges, since they agreed to use the experimental procedure. Three
otﬁer‘iuﬁges, referred to as comparison judges, agreed to allow statistical
analysis of their calendars but did not use the conference procedures.

_ The evaluation of the pretrial settlement conference procedure used a
field experiment design. To meet the requirements of a true experiment,
one must assign cases randomly to test and control conditions. 2/ Further,
. if all cases in the pool are not to be analyzed, one should use random
selection of cases. The study met both of these criteria in the following
ways. First, defendants' cases were assigned to judges in a random fashion
by the courts. (See Appendix A for discussion of blind file system of
assigning cases to judges.) Second, from the calendars of six judges in
the criminal division, cases were randomly assigned to test and control
groups. (See Appendix A for discussion of the assignment procedures.) A
test case is defined as one which was scheduled for a pretrial settlement
conference. The test group for each test judge includes all cases assigned
to it, regardless of whether a conference session was actually held. The
test group thus includes cases with varying degrees of "treatment® (i.e.,
use of the conference). A test case in which a conference session was held
is referred to as a conference case. A test case in which a conference
session was not held is referred to as a non-conference case. The decision
to convene the conference was not randomly assigned. Comparing conference
and non-conference cases is useful, therefore, in showing the criteria the
participants used to make that decision.

A conirol case is defined as one which was selected into the study
sample, but not scheduled for such a conference. Ii was processed .accord-
ing to the existing practices in the division. # Two types of control cases
were selected: a) pretreatment cases, which closed prior to the implementa-
tion of the conference procedure, and b) concurrent controls, which were.
selected during the implementation period. For each test judge, three
groups of cases were selected: pretreatment, test, and concurrent control
cases. For each comparison judge, two groups of cases were selected: pre-
treatment and concurrent control. (See Appendix A for description of case
assignment procedures.) The evaluation design, using the two groups of ,
judges (test and comparison) and three types of treatment conditions (pre-
treatment, test, and control) is diagrammed in Figure 1, page 20.

- Each of the judges vcluriteered to participate in the project. As a
result, they in no way can be considered randomly selected and, as such,
. representative of some larger universe of judges. The sample of cases, as. -
distinguished from the judges is representative of ihe population of cases
that survived arraignment in Dade County. (See Chapter IV for.discussion

»3§§3es were assigned for seven monihs; it took approximately two more

- months to complete the conference schedule and another four months for most

of the cases to close. All told, from the time the first case was assigned
to the completion of the data collection, thirteen months elapsed. . ‘

#A non-conference‘case, uniike a control case, had a conference available.

@
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of sample characteristics and comparisons of the study sample with the

arrest population in Dade ‘County and the United States.) The evaluation’

tests ithe effects of the cinference in three courtrooms within the one

igrlsdlctron. In that sense, the design evaluates the experiment three-
imes.

The total study sample con51sts of 1,074 cases. The cases were as- - @
signed to the treatmeni condition over a per4od of time. 3/ The test and
control groups-accumulated cases as they were-selected by the research
staff from the judges' arraignment calendars. Each case was tracked until
it closed. * 1In this regard, the test and contirol samples are prospective
samples. The pretreatment groups, by comparison, are reirospective samples.
Those cases also trickled into the group, or cohort, over a period of time, -
but backwards. The pretreatment cases were selected on the basis of the
prox1m11y of their c1051ng date to the start of the 1mplanertalxon of the
exper iment (January 17, 1977) and ihen tracked back in time, however long
that nught have been. To be cmnparable with the test and control cases,

“the 2nl ellglble cases were those 'that closed after arraignment. #

]

C. Smnnary ok ﬂesxgn- Infereniial Base

The fleld experrment with: its random selection and assignment of cases
and replication in three courtrooms makes it possible to make inferences
about the impact of the conference procedure. Because the cases were ran- -
domly assigned to the treatment conditions for each of the six judges, the
comparisons between the test and control groups can be used to determine
changes due to the conference. (See Appendix A for further dxscu551on on

“this point.)

“Since each group has cmnparable distribuiions of cases, we can attrr-
bute differences in the groups to the effects of the treatment, since
that is the basic element that distinguishes the test group from the con-
trols. (See Appendix A for discussion of staff role in directing research )

The basic evaluation, then, is based on comparisons between ‘groups of
cases for which the conference procedure was applied and similar groups for
which the procedure was not available. o ‘ : , N

D. Analytical Procedure

In order to make the 1nference about the 1n¢act of the conference, a
series of icomparisons were made to determine the direction of effect when
drffetences among the groups of cases appeared.. First, comparisons among the ,
judges were made to find out whether each cdourtroom behaved the same way,
1ndependent of any treaUnent effect. Second, tesis for driierences betweenk\

*Erght percent of the sample had not closed at the end of the data collectlon
period. Those cases have bgen included in the analysis where ‘the .data under
consideration was not missing (.e g., when disposition was not an 1ssue)

#The different sampling procedures were necessary because no tl"B was avaji- .
able to accumulate a prospective. sample prior to intervention, Cmnparlsens'f Ry
of the cases using the different procedures, reported in Chapter TV suggest ’ '
that the iwo - procedures produced comparable samples. - e ;
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the pretreatnwnt and control groups for the cmnparxson judges are made to

. see whether changes were occurring in the court system itself “that might

. explain patterns in the test judges' courtrooms. Third, comparisons among
the treatmenti conditions were made. Differences-in this test would point

"~ to (but not be definitive of or abouti) treatment effects. The fourth step

" involved looking at comparisons among the treaiment conditions for each

test courtroom. This step shows whether the conference procedure might

have changed the practices jn some courtrooms, but not in all. The final

step was to make comparisons betiween the pairs of treatment conditions (pre-

ireatment and test; test and control; pretreatment and control). These

paired comparisons isolate the locat1onvof the diiferences to see whether

the conference procedure, changes in the courtroom over time, or some spill-

over effect from the test to control cases accounted for differences. *

E. Data Sources

l.- Introduction. The evaluation design planned systematic cmnparxsons
among randomly selected groups of cases on a wide variety of measures.
Several data sources were needed to obtain the necessary information. Each
data source presented iis own problems of substance, cost, and reliability.
The combined package provides a multi-faceted view of how the conference
procedure was implemented and how it fit into the environment of the cri-
"minal justice environment. &4/ In this section, each of the four data
sources wiJl be discussed in terms oi the data collection methods. (For
more detaijled coverage of the particular measures used,.see the appropriate.
chapters describing 1he f1nd1ngs- Chapters 1V - IX.)

2. Court records. Informatlon about the official actions in each case
in the sample was collected from records in the Clerk of the Court's Of-
fice. The information was generally straight-forward (statutory offense
charged, date of closing, sentence) but sometimes required interpretation
if d1fferent reports in the file conflicted. Discrepancies could usually

-be resolved by consultation with Clerk's Office staff.

Some of the information, such as the number of charges or type of de-
fense counsel, was in a form that could be analyzed with relatively little
difficulty. Other information, such as the severity of the offense, re-
quired a detailed coding procedure in order to provide the same depth ox’
‘information for each case. ' (See Appendix B for codxng dec1snons )

'3 Conference observation. We developed an observatnon procedure for
the conference sessions which combined elanents of a fleld work aDDroach
and small group dynmnics research. 3/

’ a. Descriptive data. A research staff observer was present at
each scheduled conference. For each session, the observer recorded three:

*For example, 1f the prelreatiment-iesti pair differed, but pretreatment-
~coptrol did not, the pattern of pairs would suggest that the conference pro-
ce@ure would account for the difference. If the test-control pair were simi-
lar, but both differed from the pretreatment group, the inference could be
made . that changes had occurred in the courtroom over time (before and after-
the introduction of the conference procedure) unrelated to the use of the
-conference, or due to spillover process.
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types of information. Fxrst, descriptive data (who was present, the length
of the session, and the decisions reached at the conclusion of the session)’
was used to make basic categornzatxons about attendance rates. and confer-»

. ence d:sposxtxons. In terms of the quality of data, much of this was not’

problematic, since the, observer could generally. -recognize the regular court-
room participants and could usually determine from the conversation who
any unnamed participantis might be. * - Categorizing information like the con-
ference output was somewhat more dxfflcult, since the degree of specifica-
tion of the decisions varied across,*onferences. (See Appendix B for
coding discussion.)

b. Interaction data. A second type of descriptive information
might be termed interaction data. In‘order to analyze the participation

.- patterns in the conference, the staff observer recorded each speaker and the
- subsiance of each comment, in sequence. Based upon these records, the sub-

stance of the session and the verbal interaction behavior amcng the parti-
cipants could be determined. (See Appendix B for the 1nd1ces developed.).

The observer used these codable comments to examine several areas.

The extent of participation included three summary measures thati established

different levels of activity. First, the proportion of total comments made
by police, defendants, and victims was recordéd. Since ihis measure in-
cluded any verbal behavior, it does not account for the importance of the
comment.

The second measure of participation focused on relatively more active
behavior. Only the person who asks a question, elaborates in any detail on
an answer, or raises a new issue for consideration is recorded as initiating
a cooment. Comments that were the immediate answer to a direct question
( e.g., "yes" or "no") were excluded. These data made up a matrix of topics
and speakers. :

The third participation measure was designed to establish who directed
the flow of the conference--who established the order of issues to be dis-
cussed. The measure consisted of the proportion of all topic changes each
participant made. . A topic change was defined as any shift from one topic

" code to another. A speaker who addressed inree different topics in a single

speech would be given a score of three. If three different speakers se-.
quentlally addressed. the same topic, only tue first would be given a score.

Having looked generally at partxcrpatxon in the conference, we narrowed
our focus to look closely at the negotratlon process ‘itself. Three indica-
tors were used to measure participation in the actual negotiations. First,
the observers made a 1ally for each participant of his or her proposal of,
agreement thh, or rejection of a dlsposxtxon.

'The second indicator measured the total nmnber of different recommenda-
tions for the d1sposxtxon of the case. One problem with this measure is
the difficulty in establishing what are "different" recommendations.. This
judgment required familiariiy with the sequence of comments, the context
of the whole proceeding, and an understanding of the meaning and s:gnxfx-

‘cance of var1ous d1sposrtlons.,

¥When necessary, staif would ask who someone was after the session.




- The third measure of participation in the disposiiion consisted of the
observer’'s rating of whose recommendation formed the basis for settlement
of the conference. The rating was intended to be a measure of who used
their power or influence in the conference to make or break a settlement.
When a settlement was not reached, the observer indicated whose recommenda-
tion for discontinuing the discussion was crucial. ' '

c. Subjective judgments. The third type of data was based upon
subjective judgments. After each conference, the observer rated, on a series
of -structured scales, the extent to which various kinds of relationships had
~occurred ( ¢.g., the judge had structured the conference; involved the lay

participantis; atiempted tG“ﬁEVGTUP'a’Gﬁﬁﬁﬁn%ﬁﬁ%T”“Tﬁeiﬁffﬁ%%ﬂg$“TEQUfTEﬂ"in-"“*”“

terpretations by the observer.

Given the data collection requirements for useful observations of the
conference, the observer role was important. Various training and super-
vision efforts were made to maintain high data quulity standards. To en-
sure that any observer bias would be minimai, the observers rotated among
the three courtrooms. (Sece Appendix B for description of staff training
and data reliability.) -

In summary, the observaiions of the conference contained three types
of information gathering: descriptive, interactive, and subjective. Some
of the techniques provided overlapping information in order to enrich the

~checks on what was a difficult task froin many perspectives: irying to de-
scribe and analyze the interaction process. '

4., Lay interviews. Projeci research staff conducted structured 20-minute
interviews with those most directly involved in the case--282 victims, 297
defendants, and 383 police--after the case was closed. Unless the persons
were incarceratled, the interviews were conducted by telephone. (See Appendix
B for description of interview procedures.) Because teiephone contact
could not be arranged in correctional facilities, the staff conducted
in-person interviews using the same instrument for those who were incarcer-
ated. We completed interviews with 33 percent of the defendants, ‘51 percent
of the victims, and 53 percent of the police in ‘the test and control groups
whose names were available in the court records. (See Appendix B.)

Excluding those who did not have telephones (or, in the case of the
police, those where no telephone message could be left), those who refused
(5 percent of the listed defendants, 7 percent of the victims, and 2 percent
of the police), had moved or were otherwise unavailable for contact, the
response rate was 56 perceni for defendants, 79 percent for victims, and
63 percent for police officers. - ’

The interview instruments were designed to collect data on four major
issues. (See Appendix B for discussion of scale construction and issues.)
First, we wanted to know the extent t¢ which respondentis reported partici-
pation in the processing of their case. Second, we asked about knowledge
of the way their case was processed. As indicator of knowledge, we used
recollections of ithe case disposition. * ' A third general area was respon-

#We concluded thal this questiion was probably as close as we could come to
testing for the extent of understanding court processing, short of giving
an examination. o . o
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dent's attitudes toward the disposition of their case, the way their case
was processed, and toward the criminal justice system. We limited the in-
vestigation of attitudes to: a) satisfaction (expressed approval) with the
outcome of their case, the way their case was reviewed by judges and attor=
neys, and the way police and courts carried out their functions and b) the
exient to which judges and attorneys listened to their version of the factS'
and recmnnendatxons for outcome. ,

5. Interviews with professionals. The final source of data for the
-evajluation included inquiry znto ithe perspectxves of the regular partici-
pantis in the procedure.

-

a. Procedure. Wh planned 1nterv;ews at regular intervals during
“the project with test and comparison judges and attorneys. We talked with
two of the three comparison judges at the begxnnxng and end of the project,
and with the prosecutors and defense counsel in iheir courts durlng the
project. These interviews served primarily as baseline data regarding gen-
eral practices in the jurisdiction. We interviewed the test judges four
times and their prosecutors and defense counsel once or twice, timing the
interviews to maximize information about the development of the conference
procedure. * Over 50 professional interviews were conducted, including six
with private defense counsel who had conference cases. With the permission
of the interviewee, most interviews were tape recorded. #

The selection of the interviewer was important for the quality of data
To maximize the richness of the technical detail about conference proce- .
dures, we needed an attorney familiar with criminal procedure. In addition,
we needed someone knowledgeable about the history of the implementatson in
order to probe adequately for the essential details., Our decision was to
use the project director who is an attorney and, obviously, familiar with
the details of the project. One trade-off in this decision was the project
director's known identification with the projec¢t. Our concern was with the
interviewees' williingness to be critical if they wished. While potentijally
a problem, we concluded that carefully-designed questions and the readiness
of professionals to recite their woes to a fellow professional would Pimit
the problem of not using an independent interviewer.

b. Format. The fxrst wave of interviews, des;gned 10 establish
base line evaluations and experiences, used general questions about prac-
tices in the courts, attitudes towards the iqnctnons of plea negotiations,
lay participation, and sentencing. Subsequent interviews focused on prob-
lems arising in the development of the conference process, emerging atti-
tudes towards its beneficial or detrimental aspects, and the procedure's.
adaptation to specific practxces and needs in Dade County. The last wave
"~ of interviews stressed cunparnsons between. the experimental procedures and
the traditional plea negotiations, and an assessment of the. value of the -
process io criminal case dispositions. The interview format was primarily .
open-ended with the interviewer working from a semi-structured schedule.

#We Interviewed the 1lest ;udges when they began to use the conferences. ‘We
conducted additional waves of judicial interviews approximately every four
months. The attorney interviews were conducted at the same t;nm but did
not include all aitorneys each time. '

#one refused to be taped, and three could only be inteivie@cd over the phone.
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CHAPTER 1V
CHARACTERISTICS OF THE SAMPLE

A. Introduction

" The main focus of this chapter is io.give a descriptive overview of"
the study sample. One purpose is to show the range of cases that are rep-
- resented. A second purpose is to compare the sample with distributions of
other known populations, so that the sampie can be placed in context. The
evaluation has been conducted in only one jurisdiction, and there is no
intention to argue that the findings from Dade Couniv can be ussd 13 gen--
eralize to all criminal justice systems. However, by comparing distribu-
tions of the evaluation sample on several variables describing the criminal
offense and defendant with those of the county as a whole and FBI Unfirom
Crime Report figures, some estimates of the applicability of the evaluation
findings can be made. ‘

B. Sample Char.cteristics: The Offense

l. Types of offenses. The conference procedure was available to ran-
domly selected felnny cases surviving arraignment. (See Chapter II, Sec-
tion E.2. for discussion of issues of placement of the conference in the
criminal court procedure.) Two points are relevant to the issue of the
distribuiion of criminal offenses. First, since only felonies were eligi-

. ble, the samples were not drawn from all offenses comnmitted nor even from
all arrests. The pool consists of only the most serious criminal situations.
Second, sampling at post-arraignment means that the relatively more minor
and the presumably weaker cases have probably been dropped or disposed be-
fore sampling occurred. The effect is to underrepresent the less serious
in the full range of criminal offenses. '

v Categorizing criminal offenses for data collection is a risky business,
since any particular method has its drawbacks. 1/ This evaluation used
~ two methods to meet different analytical needs. First, each case was cate-
gorized using the FBI Uniform Crime Report's categories. Basically, each
offense is assigned a single score which represents the most serious charge.
- “(See Appendix B for further information about scale construction.)

One of the chief drawbacks of the UCR scale, as it is called, is that
it does not measure the seriousness cof the criminal event (as distinguished
. from the statutory definitions of seriousness). For example, a case invol-
 ying-three murders and $100,000 in stolen checks would be scored the same
as a single murder. To provide a more refined scale of offense severity,
cases were also scored according to the Sellin-Wolfgang offense severity
scale. (See Appendix B for discussion of scaie construction.) The offense
severity scale gives weight to all of the elements of the criminal event.
- As a result of the finer gradation and because the scaling is based on
‘social definitions of seriousness, rather than relying totally on the legis-
lative representation of social norms about offenses, the Sellin-Wolfgang
‘$cale has additional analytical potential. One of its chief drawbacks is
it exclusion, currently, of victimless crimes. For this evaluation, drug,
weapons, and gambling 6ffenses were included in the sample but had to be
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--differences—are-most-tikely due to.the differences between a population of

>Hexéludéd £raﬁ scoring~on this variable. The limitations of each of the'tﬁb'
~scales can be minimized by the use of both. ‘

o The evaluation sample covered a wide variety of felony behavior, ranging
~from the death of two victims to forging vehicle inspection certificates.
Table 4-1, page 28, reports the UCR offense codes and gives distributions

for the evaluation sample of 1074 post-arraignment felony cases; total ar-
rests in Dade County, as reported by the Public Safety Department for °1976;
and national arrest figures for 1976. : ,

Roughly, 30 percent of the sample cases involved violent crimes; &4
percent, property crimes; and 20 percent, drugs. Comparing the sample with
~ the county and U.S. arrest figures, the results are quite similar. The

arrests compared to post-arraignments. The sampling procedure ensured that —
the conference procedure was applied to a wide variety of offenses. *

- The offense severity in the sample, as distinguished from the type of.
offense, showed considerable range, from 0 to ¥2. The mean was 4.5. To
place the score in context, burglary and stealing goods worth $25 would
receive a score of 3; burglary and stealing $2,500, would be scored &; in-
juring someone t» the extent that the person needs hospitalization (but is
then released), scored 4; killing a person, 26 points. While there is no
comparable severity score for Dade County, the broad range in the score is
appropriate, given the distribution of types of offenses just reported. #

Three-quarters of the cases with victims have a score of less than 6
on the offense severity scale; the median is 3.2. The distributions on
the offense scale indicate that the bulk of the cases were at the low, or
less serious, end of the scale. The discussion of the types of offenses
demonstrated the wide variety of legal offenses involved, but the distri-
bution of offense severity scores show that in an ordering of severity,
relatively few cases involved the most heinous, violent behavior. While
those at the most serious end may command the most public attention, in
terms of the volume of cases, the relatively less serious were the most
frequent. The point that comparatively few cases in the sample involved
the most serious offenses does not indicate a failure to capture a repre-
sentative sample of felony offenses. Instead, the issue is a descriptive

*Random selection procedures were used to fill each of the treatment con-
ditions (pretreatment, iest, and control) for each of the tesi and com-
parison judges' cases. Based on probabilities, some statistical tests of
differences among the judges and treatment conditions-may be statistically
significant although not substantively important. The statistical signi-
ficance would occur because of chance factors in the distribution rather
than some underlying social process. Nevertiheless, the tests for compara-
bility among the different conditions showed that the distribution of cases
was similar across judges: X% = 22.61, sig. = 54, :

#The tests for differences showed no statistically significant differences
among the judges or treatment conditions. F-ratio for main effects of .
treatment conditions = 1.78, sig. = .17; main effects for courtrooms = 2.11,
sig.= .12; interaction between courtroom and treatment condition = .76, .
Sig. = -55. .
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TABLE 4-1

OFFENSE DISTRIBUTION BY.UNIFORM CRIME

REPORT- CATEGORY FOR SAMPLE, DADE COUNTY,
U.S. - OFFENDERS I8 YEARS AND OVER

Uniform Crime | Project
Report Categories Sample a/
I. Murder & other Homicide : 2.3
1 2.mape T T
3. Robbery ‘ 9.4
4. Agg. Assault or Battery i5.1
5. Burglary v 18.5
6. Lérceny : 14.2
7. Larceny of Motor Vehicle .0
8. Other Assault 3.9
9. Arson )
10. Forge?y & Counterfeiting 2.9
1. Fraud ' - 35
12. ¥mbezzlement* | -
13. Stolen Property 2.4
14. Vandal ism** | e
15. Weapon 4.4
l6. Prostitution* ;__
17. Sex Offense* | ---
18. Narcotics ‘ 20.6
19. Gambling ‘ 9
TOTAL FOR 19 CATEGORIES 99,5

and U.S. figures because it is not a felony. a.

Dade
Co. b/

.8

20
16.0
10.0
19.0

1.0

.0

1.0
3.0

.2
4.0

ey s

7.0
0
5.0
22.0
4.0

100.5

National c/ |
1.0
1 T
3.0
7.0
9.0
23.0
2.0
13.0
.3
2.0
7.0
.3‘
3.0
5.0
3.0
2.0
17.0
3.0

101.6

- *No cases féll into the project sample. *%e omitted vandalism for Dade Co.

N = 1009. Removed for the

UCR categoreis ( i.e., 6 percent of the total sample).
Safety Department, Felony arrests, 1976. c. N= 2,256,911." U.S. Government

- FBI Uniform Crime Report, 1976.

| purposes of this comparison were cases that did not fit into the first 19

b. N = 10,329. Public

I
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poxnt--that the majorxty of cases in a.felony court do not xnvolve front-
p\ge,xnxllxon -dollar heists or mass murders, or even serious personal ins
juries to victims, Such cases are, in fact, included in the sample, but .
only in a proportion similar to that in the population of felony casesw
comparatively few cases.

Since'drUg cases have not been included in the offense severiily scale,
it is appropriate to describe separately the variation in drug cases, as ,
'they made up approximately 20 percent of the sample. Marijuana was involv '
in more than half of the drug cases (55 percent); hercin and cocaine were '
each charged in about a quarter of the drug cases. Amphetaminas or barbi-
turates were involved in 18 percent. (Since more than one type of drug was
involved in some cases, the percentages added up to more than 100.) The
most frequenti combination of multiple drugs was heroin and marijuana. On )
the basis of type of charges, nearly all cases (95 percent) invoived pos- g
session. Almost one-quarter (23 percent) were charged with sale as well. '
Eleven percent involved charges of possession with intent to sell or con-
spiracy to sell. Finally, slightly more than half of the drug cases in- .
volved relatively large quantities of one or more of the drugs. (See Appen-
dix B for index construction.) One characteristic eof ithe catalogue of drug
cases is that the sample involves a sizable number of fairly serious drug
cases. Indeed, the sample included a handful of marijuana cases involving
more than 100 pounds, according io police arrest reports. However, the
major arrests, while significant for many purposes, do not constitute the
greatest volume of cases. As with the earlier discussion of offense se-
verity, the bulk of the cases are grouped at the less serious end of the
scale.

2. Characteristics of the offense: type 0of counsel. Defense counsel
in criminal cases involve tiwo segments of the legal profession: defense
counsel provided by the state (public defenders) and private counsel (paid
by the defendant). Two-thirds of the study sample cases were representied"
by public defenders; one-third by private counsel. * These figures are
similar to those reporied by the Public Defender's Office, who estimated
that their attorneys represented 60 to 70 percent of all defendants. The
sample closely approximates the overall distribution of attorneys in the
county. Further, the proportions of cases handled by the two types of defense
counsel give sufficient opportiunity for the experimental procedure to be
tested by sufficient numbers of each group so that their patterns of practlce‘
are well represented.

C. Defendant Characteristics

-

The background of the defendants in the sample approxhnateé that of .
the criminal case load in the county. : .

l. Sex. The study sanple was 88 percent male and 12 percent female. #
Dade County court records for the entire felony arrest populatnon lndicate

*No statistically 51gn1f1cant dxfferences exist among the courtrooms Cx? =
4.27, sig. = .51) or among treatment conditions (X% = 5.28, sig. = .26).

#There were no statistically significant dxfferences among cour trooms (}CZ
1.98, sig. = .85) or among treatment conditions (x? = 2. 71, sig. = .61).
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that 80 percent of the arrestees were male and 20 percent female. The Seh
somewhat higher proportion of males in the study sample, as compared with
‘the court as a whole, is most likely due to the fact that the study sample
is drawn from post-arraignment felonies only, while the court figures are
drawn from all arrests. Ii is likely that males are over-represented in
the more serious (felony) offenses. 2/ As a result of differences in pop-
ulations, the slightly highe: proportion of males could be expected. -

A further confirmation of the similarity between the study sample and
other known defendant populations is the national distribution of sex dif-
ferences among arrested defendants, as reported to the FBI. In 1976, 86
percent of those arrested were male and 14 percent were female. 3/

2. Race. The study population contained 53 percent black and 47 per-
cent white defendants, based on categories used by the clerk's office.*
Since the clerk's office did not separate out Spanish-surnamed groups, it
is not possible to determine the extent to which they were included in the
white group of the sample. For purposes of comparison, however, 50 percent

-.of those arrestied in Dade County, according to Dade Counmty crime reports.
-were black and 50 percent were white in 1976. The figures are close enough
to suggest that ‘the study sample approximates the arrested population in

Dade County. The proportions reported by the FBI nationally show 25 percent
black and 74 percent white.

3. AEGQ The avefage age of defendants was 27.6 years at the time of
arrest. or purposes of comparison, the distributions are presented in
Table 4-2, below.

e ——
| TABLE 4-2
DISTRIBUTION OF AGES FOR STUDY SAMPLE
Age Number | % Dade County a/ National b/
17-Under 20 1.9 L BT R PR -—--
lngc 224 23.3 2619 24.6 598,871 26.3
21-24 277 26.0 2782 26.1 571,074 25.0
25-29 185 17.3 2028 19.0 431,345 18.9
30-34 125 | 11.7 1105 - 10.4 229.069 100
35-Over _ 211 19.8 2117 19.9 | 450,172 19.7
TOTALS 1067 ¢/i100.0 10651 © 100.0 2,280,531 99.9°
a/ and b/ are baSed on felony arrests for‘caiegbriés of offenses similar to | |
those in study sample. &/ In 7 cases the age was not given in the records.}

;*Theré~were‘n6'significant differences dnong cour trooms OC2=-4;08, sig. =
.54) or among treatmeni conditions (X* = 2.79, sig. = .59).
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o ilightlylnora'ihan iwo-thirds of the defendants were‘uhdér.30 years f5'
of ‘age, .indicating that the defendant status was occupied primarily by
yogng‘adults. There were very similar distributions for Dade County and
- U.S. arrests. T Lo e . : R

D. Summary °

v The study sample, which was randomly selected, closely approximated
the known charactleristics of ‘the Dade County arrests and the FBI national

- summaries. The only deviation was that the study sample had somewhat more

“ men in it than did the Dade County arrest population. The difference was

- quite small and is most likely due to sampling only after arraignment, as

- gompared with the total arrest population. In terms of external validity,

“the study is comparable .to the county arrest population and tc the national

figures. The comparability has been established on-"the basis of charac-

teristics of cases that are generaliy unaffected by anything the courts

might do, and are thus the input with which the courts work. # .

*The similarity among ireaiment conditions for the input measures is re-
assuring, since .the pretreatmeni cases had been randomly selected retro-
spectively (that is, the cases were drawn from closing dates aftiér arraign-
ment and then tracked back in time, however long that might be), while the
test and control samples-were drawn prospectiively (ihat is, drawn from ‘
arraignment calendars and then tracked until they closed, whenever that

might be). This difference.in procedure did not affect the types of cases
selected, since no differences among treatment conditions appeared on any’

of the input measures.
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CHAPTER V

SPECIFICATION ‘OF TREATMENT: CONVENING THE CONFERENCE

-As Introduction

, The conference, of course, was the heart of the matter. This chapter
-~ introduces our discussion of the conference as it was implemented in Dade
- County, Florida. It focuses on some preliminary issues concerning the use
of the conference. Thus, the first section discusses some of the criteria
- used in the decision io convene the conference. The chapter goes on to
-discuss who attended, the relationship beiween type of offense and cancella-
~tion of the conference, and the results of the conference. The next chapter
explores the dynamics of participation in the conference. - :

Both chapters integrate data from staff observations with attitudes
and opinions expressed by participants in our professional interviews.
Together, these two chapters-address the concerns expressed by various per-
sons about the feasibility of the conference process.

B. Use of the Conference

- 1. Decision to convene the conference. The pretrial settlement con-
o ference was proposed as a voluntary proceeding. The procedure worked out

‘ with each test judge at the beginning of the project envisioned setting

a conference date in each case although the conference would take place
only if the defense attorney confirmed it. The judges modified the proce-
dure 1o make the conference mandatory, unless cancelled by one of the at-
‘torneys. The result of the change was to put the burden on the attorneys
to appear. The scheduled conference thus became at least a status confer-
ence, even if one of the atiorneys indicaied at the time of the conference
an unwillingness to proceed with negotiaticns.

Conferences were actually held * for 67 percent of the defendants in
Judge A's cohort, 62 percent in Judge B's cohort, and 81 percent in Judge
C's cohort. #. Conferences were not held for 144 defendants-of the 470 in
in the test group of 378 cases. ** Of those defendants' conferences, 74 per-
cent were cancelled at the appointed day and time. Another 10 percent were
cancelled prior to the scheduled meqtnng time, and 16 percent were not sched-
uled. This last category consists in large part of co-defendants to defen-
dants selected for the test cohort; who were arraigned on different dates
The co-defendants should have been assigned to a conference but were not.
The follow1ng table shows the reasons that the conferences were noﬂ held.

*A conference meant that, at minimum, the judge and attorneys were \resent.

 #Three test judges will be identified throughout the report by these \lpha-
betical labels. The three cmnparxson judges are identified as Judge D, E,
and F, v

**For the dxscussxon of the decision to convene the conference we have used

all defendants in the same sample in order to show the maximum range of issues
. raised. For subsequent analysis the case rather than the defendant is used
- as the unit (See Appendix A for further discussion of this 1ssue)
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Y IABLE 5.1
REASONS THAT CONFERENCES WERE NOT HELD
Numbe r Percentage
Case’Cldsed o ' 3. 2
Pretrial lﬁterventiqn Program B 17 \ 12
Prior Agreement | _ ' 14 10
Timing Problem - E | 24 17
Administrative Problems | 13 13
Absence of Critical Parties ’ 27 | 19
‘Attofney's Discretion, 19 13
Including decision
to try the case
No Information ’ 22 15
TOTALS :_ 144 100

The scoring of the reasons why the conferences were cancelled was based
or statemenis made by those parties who were present. Of course, these
statements may reflect tactical or other considerations, rather than the
actual reason.

The absence of a critical party was the most frequent reason that a
conference was not held. A "critical person" refers to someone without whom
the session cannot take place cr continue. Attorneys were more frequently
ithe ones whose absence caused cancellations. Nineteen of these 27 cancella-
tions were attributed te an attorney. While lay participants were often ab-
'sent, the session generally proceeded without them.

In 17 percent of the cases in which a conference was not held, the
timing of the scheduled conference was such that one or the oiher attorneys
felt the case was not ready for settlement discussions. Tasks needing com-
pletion included interviews with witnesses or with vxcttms, or varzohs pre-
trial motions.

Another 13 percent of ihe defendants' conferences were cancelled be- ,
cause one of the parties felt a conference was not appropriate. Our profes-"
sional interviews disclosed that these cases tended to fall into two cate-
gories. In some, the defendant was adamant about his innocence. Thus, the
defense attorney would cancel the conference and proceed io trial. 1In others,
the seriousness of the offense or the extensiveness of the defendant's prnor
criminal arrest record was such that, if convicted, the defendant was certain
to receive a severe sentence. In these cases, the judges seemed inclined to
try the case, rather than discuss a possible plea. In }3 perceni of the
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cases, various adnsnxsiratxve problems, such as scheduling conflxcts, caused
a cancellat:on,

In almost 22 percent of the "non conference" cases, a settlement had
been reached before ‘the scheduled date of the conference. * More than half
of these prior settlements -involved a referral to the Pretrial Intervention
(PTI) Program administered by the State Attorney's Office. The prior nego-
tiations reflected by these settlements were contrary to the treatment plan
being tested. From the professional interviews, we learned that in some
cases the appropriate settlement, appeared so clearly from ithe bare factis that
any extended discussion was superfluous, and the parties agreed to settile.

= 2. Relat1on of offense to cancellation of conference. Ong element
1n the decision to hold the conference is ihe type of offense involved. As
discussed earlier, some participants felt that certain categories of offenses
were inappropriate for the conference procedure. (See Chapter II for discus-
sion of implementation negotiations.) Table 5-2, below, shows the proporticn
of cases by offense category for which conferences were held.-

TABLE 5-2
PROPCRTION OF DEFENDANTS WHOSE CONFERENCES WERE HELD a/ BY OFFENSE CATEGORY
Judge A Judge B Judge C
| Offense Category % N % N % N
Violent Crime b/ 67 36 57 14 33 6
Assault ¢/ 56 18 84 19 | 88 2%
Burglary 65 34 61 28 | 79 34
Larceny 55 22 53 19 73 15
Other -Preperty d/ 36 14 | 78 9 75 12
Drugs 85 52 53 34 85 34
Other \W%apons, Gamblxng, .
Inspection Cert.) 73 15 63 16 93 15
TOTALS 191 139 140
tau, -.12(sig.-.05) .11(sig.=.12) -.10(sig=.09)
a/ Held = I, Not Held = 2. b/ Homicide, Rape, Robbery. c/ Any Assaulti and/
- or Batterv. d/ Fraud, Forgery, Stolen Property.

: For Judge A, who had conferences for 67 percent of the oefendants'ICases,,_
the likelihood of a conference being held was significantly related to the.
type of offense. Generally, the conference was less likely in more serious

‘#SeliTement includes adjudications and dismissals.
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offenses;

The relatronshrp between offensp severity and llkelxhood of hoidxng a
conference is not statistically significani at .the .05 level for either
Judge B or C. It appears that the iwo types of offenses that were ihought
1o be inappropriate (worthless checks and drugs) were not .substantially

~more likely to be excluded from conferences than any other iypes. However,’

two points deserve conment. First, the number of cases falling in some of

_ the crime categories is so low as to make statistical comparisons of limited

reliability. Second, the agreement of the test judges io use the conference’
for all cases a551gned to the test cohort coniounds any interpretation of the
relationship between type of offense and cancelled conferences.

3. Professional's views of when conferences were approprraie. There:
was no clear consensus among the judges and attorneys regarding the appro-
priateness of particular types of cases for the conference processs. There
are some loose patterns that can be discerned, but to each of these’ there
are important exceptxons.

Cases 1nvolvxng very serious crimes or defendants with extensive re-
cords were seen by some judges, prosecutors, and defense counsel as being
inappropriate for the conference because the defendant, if convicted--whether
by plea or by trial--is going to receive a very severe senience. This had
general, but not unanimous suppori. At least one defense attiorney argued
that in domestic cases the principle does not apply. Minor cases, in which
there is a well-established appropriate senience were percexved not to re-
quire a conference. Bad check cases involving firsi-1ime offenders were one
example of this type of case. Minor drug possession cases by first-time
offenders were another example. The latter cases are usually referred 10
the Pretrial Intervention Progrmn :

Cases which were in some sense marginal were seen as. partxcularly appro-
prnate for the conference process. The case may be marglnal in that, while
the conduct is covered by the letter of the law, it is clear thai the sta-
tuie was not aimed at this type of behavior. A number of cases like this
arose in the mandatory minimum gun felonies. Cases may also be’ marg&gﬁl '
in that some psychiatric or other extenuating factors may be preseént. Of all
ihe patterns, this is the clearest. A number 'of examples were cited involv-
ing this type of case, and the professxonals' expressed sense of satisfac-
tion with the procedure was the strongest in these instances. : :

A number of both prosecutors and defense attorneys felt that the con-
ference should be used oniy in crimes in which there were victims. One pro-
secutor suggested that a conference be held only when the V1ctxm is 1dter-‘
ested in attending. : :

A good number of other attorneys, on both s:des, would noi agree wnth
the exclusion of cases involving victimless crimes. The defense attorneys
often saw advantages for their client in both discovery and influence on.
the judge in the conference, regardless of whether there was a victim. .
Similarly, 'some prosecuiors saw both discovery advantages and increased -
possibility ?f settlement of cases, regardﬁess of the exnstence of a v1c11m,“

4. Conferences held but not setiled Two hundred enghty seven eonier—v‘
ences were heid. lable 5-3, page 36, shows the 1nnmd1a1e resu:ts of these
conferences. . - . oo \ S
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o “TABLE 5-3
CASE STATUS AT CONCLUSION OF THE. CONFERENCE
- Number  ° Percent
Settlement Agreed upon at Conference 75 26.0
"TeniaiivevSettlement Agreed Upon at
Conference (Subject to Review) 131 46.0
Case Continued to a Later Date at
Conclusion of Conference L 37 13.0
Case Set for Trial at Conclusion of
Conference 43 "15.0
Don't Know 1 3
TOTAL | 287  100.0

Thus, in 72 percent of ithe conferences, either a settlement or a ien-
tative agreement subject to review, usually by the defendant, was reached.
From another point of view, 74 percent of the conferences did not end in a
final agreement. Table 5-4 displays the reasons for these failures to
reach a settlement. These reasons were categorized by our observers based
on informatjon given in the conference. One half of the cases (57 percent)
did not settie although the outlines of the dispasition had been reached.

In designing thebimplanen{ation, considerable thought was given to when
in the case disposition process -the conference should be scheduled in order

to allow adequate time for the pretrial motions and discovery. The findings

are relevant to that early concern. Table 5-4, page 37, discloses that, in

a quarter of the conferences that failed to reach a settlement, either the
discovery process was ;ncmnplete, or one of the attorneys indicated an inten-
tion to file an additional motion which precluded a settiement agreement.
Note also that in 17 perceni of the conferences not held, similar problans

of timing were listed as the cause.: (See Table 5-1, page 33).

The general irend of professional 1nterv1ews, with one exception, re-
ported that the conference was not interfering with pretrial preparations.
To the extent that the professxonals’ were advising us of the working expec-

‘tations of system actors, their judgment suggests thai these scheduling prob-

lmns fall within the normal bounds of court experxence.

As discussed above, the absence of a critical party was responsible
for ‘the conference not being held in 19 percent of the cases. -In conferences

‘that were held, absence oi a critical person was responsible for failure to

reach a settlement in 7 percent of the cases. A "critical person" was de-

fined as thai person or persons whose absence prevented further dction on
‘the case. Where an absence halted the discussion the lay pariies were in-
~volved more than half of the tlme '

1
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TABLE 'S4
REASONS CONFERENCES DID NOT SETTLE

‘ 'y Nmnb»r EELEEEL?
Lack of Time ‘. . ) 4 . .‘ 2
Discovery Process Incmnpleté ' 30 | | 14
Additional Motions to be ‘

Filed by Attorneys ) 22 : 11
Review of Tentative Settlement 118 57
Evaluate Special Treaiment ‘ .

Programs 8 Sy
Absence of Critical Person 15 7
Other Charges Pending Against

Defendant ‘ 17 - 8
Parties Couldn't Agree ' : 46 22
Other Reasons . : ‘ 24 : N 12

*On a nunber of occasions there was more than one reason why the conierence
did not reach a settlement.

, 5. Conference settlements analyzed by offense category. As might be
expected, the settlement rate varied for each judge, depending on the nature
of the offense. Table 5-5, page 38, shows the number of cases and the per-
centage of those cases by offense catg¢gory which reached e1ther a tentatxve
or final settlement at the conclus1on/of ithe conference. - Again, this data
is based on what the participants said at the end of the conference. The
type of offense was statistically related to the likelihood of settlement..

The more serious, violeni cffenses were less likely to settle (tau = -.09,
sig. = .02). Within that general rglai1onsh1p, some interesting patterns
emerge. , : " ' o .

These results are generally consistent with the patterns disclosed in ,
Tabie 5-2 on the decision to hold the conference. Judge A-.indicated in one
interview that cases which normally end in probation are partxcularly appra-
priate for conference discussion. (An example might be the "Other Property"
‘cases.) In fact, as Table 5-2 shows, conferences were held in only 36 per-
cent of such cases. However, all the conferences that were held ended in
at least a tentative setilement. These findings are consistent in light of
the explanation that in some cases the proper disposiiion seems clear from
the bare facts. This situation woyld facilitate both seitlements prxor to .
the conference and settlement at the conferenge, if held. '
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TABLE 3-5

- PROPORTION OF CCNFERENCES REACHING A
SETTLEMENT BY OFFENSE CATEGORY

Offense Category Judge A Judge B ‘Judge C
| | % N % N % N
Violent Crimes a/ 47 17 75 8 0 2
Assault b/ | 80 10 73 15 62 21
Burglary | 78 18 83 16 58 24
Larceny 82 11 100 9 80 10
Other Property c/ 100 4 86 7 89 9
Drugs - 59 27 88 16 72 25
Other d/ 91 - 11 70 10 64 14
% OF TOTAL REACHING - T — — o
SETTLEMENT OR TENTATIVE '
SETTLEMENT 70 98 83 81 67 105

a/ Homicide, Rape, Robbery. b/ Any Assault and/or Battery. ¢/ Fraud, For-
gery, Stolent Propertyn d/ Weapons, Gambling, Inspection Certificate.

On the other hand, while Judge A held conferences for 85 percent of
the defendants charged with drug offenses, only 59 percent of conferences
reached at least a tentative seitlement. In the violent crimes category--
homicide, rape and robbery--only 47 percent of the conferences reached a
settlement, the lowest settlement rate of any category. All other cate-~
gories had 78 percent or better settlement rates.

Judge B was ihe only judge 1o settle more than 50 perceni of his vio-
lent crimes cases, settling 75 percent. He held conferences for only 53
percent of defendants charged with larceny, but all of these conferences
ended with a settlement or tentiative settlement. In drug cases, where
again he held conferences for only 53 percent of the defendants, 88 percent
settled. :

Judge C's conference outcomes for violent crimes are consistent with
both his conference convening pattern and the views expressed in our inter-

'views. Judge C expressed the view that, in particularly serious cases, he

was inclined not to negotiate, but to try the cases; and if the defendant
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was found guiliy, 10 impose ihe apprépriaté”pehali§ bisé&‘oﬁfthe iactif;is§
closed at the trial. A similar philosophy is probably reflecied in the

fact that only 58 percent of his burglary‘canferences reached a seitlement. *

C. Attendance When Conference Held

One purpose of the conference was to provide victims, defendants; and
police officers an opportunity to attend and participate in discussions
aboui a possible settlemeni of the case. In 83 percent of the conferences
one or more lay partiicipants attended. Defendants were present at two-
thirds of the conferences. Victims were present at one-third .of the con-
ferences (32 percent); police at 29 percent of the conferences, In 2! per-
cent of those cases which had a victim (N=42), both the defendant and vic-
tim attended. o .

Our professional interviews disclose only a minimal number of confer-
ences in which there was serious tension between the victim and the defen-
dant. Only two conferences involved a verbal confrontation between victim
and defendant. One case arose out of a dispute between iwo businessman.
The defendant was particularly irate, because he felt the criminal process
had been inappropriately invoked by the "victim".

For the lay participants, attendance at the conference was voluntary.
At one level of explanation the decision to attend may have been based on
the type of offense involved. However, the findings indicate that for none
of the groups did that variable explain attendance. # Even if the type of
the offense did not help, the presence or absence of a victim might enter
the decision for the defendant and police. On that measure also, higher
attendance was not related to whether a victim was involved. ** From these
measures it seems clear that the type of offense per se was not the cri-
terion used by the lay participants to decide whether to attend.

During interviews conducted after their cases closed, the lay respon-
dents were asked if they had attended a conference and, if not, why not.
By far the most frequently cited reason was that they had not been notified
or knew nothing about a conference. Forty-seven percent of the defendants,
63 percent of the victims, and 57 percent of the police f2ll! into that
category. One musi grani immediately that the interview questiion is not
likely to elicit very many responses saying "I didn't attend because 1
didn't want to go--it was a stupid idea." On the other hand, respondenis

*Conferences were held for only 33 percent of the defendants charged witn
violent crimes. Neither of the conferences that were held resulted in a
settlement. However the number involved is so small as to make interpre-
tation tentative at best.

#For defendants, the tau, = .07, sig. = .13; for victims, tau, = -,07,

sig. = ~.18; fcr police, tau. = .08, sig. = .09.

*#Defendants attended 66 percent of the conferences where a victim was in-
volved; 67 percent ‘where it was a victimless offense. The police attended .
24 percent of the time in victim cases, but 38 percent of ths time in victim-

less cases. The explanation for the difference in police rates might be that

in victimless cases, the police would be equivalent to the complaining wit-
ness.
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‘ couid eas:ly have cited personal schedule conflicts. (work, exams, baby-
sitting, etc.). Instead, only 10 percent of the defendants, 16 percent of
the victims and 28 percent of the police cited any sort of schedule con-
llict. It seems reasonable to assume, then, that some sizeable portion
of those saying they had not been told of the conference were giving accur-
ate answers. * The high proportion of non-attenders who cited a failure
1o be notified is a finding supported by those responsible for making the
contact. The explanation for the failure of notificatoin is multi-faceted.
The problems of communication were enormous. Incorrect addresses, non-
functioning phones, or wrong phone numbers and changes of address all affected
the contact procedure. Working with the same information as the court per-
sonnel who were trying to inform people of the conferences, the research
staff found almost 30 percent of the victims and nearly 40 percent of the
defendants listed in the court records could not be reached because of in-
sufficient information in the records. #

The failure to be contactied, is, to some exient, due to the nature of
the parties being contacted and their roles in the proceedings. Besides
the problems of addresses, names, and phone numbers, others were reluctant
to become involved for a variety of reasons--many quite legitimate.

Some felt that they had already cooperated by giving testimony and saw
~additional participation as an undue imposition. Further, the victims,
when invited to the conference, were told that their participationwas vol-
untary. All these factors undoubtedly account, to some extenti, for the
relative rate of victim attendance.

The professional interviews disclosed a rare unanimity regarding the
difficulties in obtaining victim participation in court proceedings. There
was also substantial sympathy with the victim's plight. The multiple
appearances required of victims was seen as adding insult to injury. The
additional imposition on the victim was often cited as a disadvantage of

the conference process, despite the fact that victim attendance was volun-
tary.

Some prosecutors expressed a mix of disappointment and cynicism regard-
ing the victims' lack of interest, generally, in the prosecution of the de-
fendant. Some expressed the view that victims were interested only when
there was a chance of recouping some of their losses by restitution.

The provisions for police participation varied from departiment to de-
partment. The Dade County Public Safety Department allowed officers to

*On the other hand, some may have been informed but had forgotten about the
contact. Often the interview was conducted a month or more after the con-
ference had taken place. Since attendance was not required, the lay par-
ticipanis may have had less difficuity making decisions about it and hence,
more difficulty recalling the contact than for other proceedings.

#Some portion of the missing or inaccurate information can be explained by
the respondent's desire not to be reached. Particularly with those involved

in the criminal justice system there may be reasons why they would seek to
hide their identity or involvement.
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attend conferences which fell within a scheduled tour of duty. Officers
were allowed to attend conferences on off-duty time but were not paid for
their attendance. Other departments allowed their officers to participate
and paid for their time if the conference was scheduled during the officer's
time off.

In addition to problems relating to payment for time spent at the con-
ference, communications obsiacles further complicated efforts 1o involve
the police in the conference. Despite assistance from the court liaison
personnel from various departimentis, project staff often found it difficult
to contact individual officers, largely because of their rotating shifts
and out-of-office assignments, ‘

Attendance was generally unaffected by the age, sex, race, or occupa-
tion of the respondent or language spoken by the respondent. While it is
beyond the scope of this project to explore this information fully, it seems
clear that atiendance was not a function of one's social or economic posi-
tion. What can explain attendance is less clear ai this point.

The notification rate was also a function of the effort put in by those
assigned the task. One policy issue faced early in the project was the
extent to which our staff would assuwme burdens of implementation of the
conference process. We decided to limit staff intervention to evaluation
tasks whenever possible. Two reasons--one practical and one theoretical--
motivated our decision. From a theoretical viewpoint, it seemed desirable
to carry out the implementation without unrealistically reducing the bur-
den of the process by, in effect, providing additional staff to the cri-
minal justice system. Further, our own staff limitations prevented us from
doing any more than attending to our data collection tasks.

This decision was not without its costs, particularly in the matter
of contacting vicims regarding their atitendance at the conferences. Even
though we had the encouragement and active support of the management of the
State Attorney's Office, the contact procedures, as implemented by the sec-
retaries to the various prosecutors, were unevenly carried out. Personnel
turnover further added to the difficulties, requiring retraining and remoti-
vation of new secretaries.

Six months into the implementation, our Site Director developed a pro-
cedure which improved the situation, as of course, did the simple acclima-
tization and accomodation 1o a new procedure over time. However, the new
procedure did not produce any sigificant increase in lay attendance at the
conference. When we compared attendance before and after the change, there
were no statistically significant differences. *

D. Professional Attitudes Toward Lay Presence

The attorneys and judges varied in their attitudes towards the presence
of the defendant. Oné judge felt that the presence of all the lay parties
was extremely helpful in determining a just sentence. The opportunity to
observe the defendant, his demeanor, and interactions within the confines

*For defendanis, X2 = 1.%49, sig. = .22; for victims, x* = .01, sig. = .92;
for police, x* = .08, sig. = .77. :
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of chambers was seen as giving the judge important information that he did
not normally have in negotiated settlements.

The other judges were more restrained in their assessment. They
pointed to cases in which the defendant had provided information about
the motivating factors behind the offense, which had been helpful in the
sentencing decision, but generally believed that the information obtained
had been of only marginal value.

The attorneys also varied in their views about the presence of the de-
fendant. There was little outright opposition firom either defense atior-
neys or prosecutors. Some attorneys said that lay presence inhibited a
frank discussion between the attorneys and the judge, because such discus-
sion might be misunderstood by the lay parties. Other atiorneys, when asked
about a possible inhibiting effect, felt that the discussion could be under-
taken in a way to convey fully the necessary facts and opinions without of-
fending the lay parties. One prosecutor felt that the lay presence had the
salutory effect of reducing irrelevant and inappropriate discussion between
professional parties. .

A cbnsensus emerged that if the defendant was articulate and presentied
an appropriate demeanor, he could help himself substantially. One prose-
cutor said when the defendants cared about their lives, or are apologetic,
or have a complaint or something that they want to let the judge know about,
it is good for them to be at the conference. There was also a general view
that it was seldom that these positive effects occurred.

To those professionals who were concerned about humanizing and person-
alizing the criminal justice process, the presence of the defendant and the
victim was seen as having that effect. One prosecutor felt that the human-
izing effect of the defendants' presence was too great in that it unduly
reduced sentence severity. Another prosecutor dismissed the question with
the statement, "It affects the defendant; he should be there.”

E. Sumtmary: Specification of Treatment

The pretrial settlement conference was originally proposed as a vol-
untary proceeding which the judge would tentatively schedule ai arraignment;
but which would take place only if the defense attorney confirmed it. The
judges, in implementing the procedure, scheduled the conferences to be held
unless cancelled by one of the attorneys. )

Conferences were held for 326 of vhe 470 defendants in the test group.
In almost 22 percent of the "non-conference" cases, a settlement had been
reached before the scheduled conference date. More than half of those in-
volved a referral of the defendant 1o a pretrial diversion program run by
the prosecutor's office. The absence of a critical party led to cancella-
tion of the conference in 27 percent of the cases. The defense attorney
was the party most frequently absent. A related reason was the judgment
(17 percent of cancelled conferences) by one of the attorneys that the case

was not ready for settlement discussion because some preparatory tasks need-
ed completion.

For one judge the type of offense was significantly reiated to the
likelihood of a conference being held. In more serious cases the conferences
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were less likely to be held. Interviews with professional partlcnpants
generally supported this finding. 1In cases involving very serious crimes
or defendants with extensive records, the judges and attorneys generally
felt that it was preferable to iry the case.

Cases which were in some sense marginal--either because the statute was
not aimed at the particular type of situation or because of the presence of
a psychiatric or other extenuating factor--were seen as particularly appro-
priate for the conference process.

In cases where the conference was held, 26 percent ended in settlement;
46 percent reached a tentative settlement; 15 percent were set for trial at
the conclusion of the conference. The more violent offenses were less ]like-
ly to reach a settlement. '

In 83 percent of the conferences, one or more lay participants attended.
Defendants attended 66 percent; victims, 32 percent; and police, 29 percent.
In 21 percent of those cases which had a victim, both the defendant and
and victim attended the conference. For none of the lay groups was attend-
ance significantly related to the type of oifense.

The professional interviews disclosed only a minimal number of confer-
ences in which there was serious tension between the victim and the defen-
dant. The professional attitudes towards lay presence was mixed, but a con-
sensus emerged that if a defendant was articulate and presented an appro-
priate demeanor, he could aid his cause. Some of the professionals saw the

presence of the defendants and victims as humanizing and personalizing the
case disposition process.
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CHAPTER VI
SPECIFICATION OF TREATMENT: PARTICIPATION iN THE CONFERENCE

This chaptier focuses on roies played by the various participants in
the conference. It presents an analysis of the dynamics of conference par-
ticipation by looking at the length and subject matter of the conferences
and the patterns of judicial and lay participation.

The conferences usually took place in the judge's chambers and were
informal, compared to courtroom proceedings. The judge sat behind his desk
wearing a suit instead of judicial robes. The other participants were
seated around the room or, in some cases, around a conference table. The
protocol and aimosphere was that of a business conference, rather than a
court proceeding.

A. Length of Conferences -

The conferences averaged 10 minutes in iength although there was sub-
stantial variation. The shortest lasted less than one minute; the longest,
25 minutes. The average length of the conference differed significantly
for the three judges. Judge A had the shortest (9 minutes on the caverage),
while Judge C had the longest (12 minutes). * Of course, some additional
time was consumed with people entering the room and getting settled and
then leaving at the end of the conference.

In the early stages of the projeci, some judges and attorneys, when
discussing the proposed conference, had predicted that the conference would
turn into long, rambling discussions which would be wasteful of everyone's
time. This prediction simply was not borne out. In part, the brevity re-
flects the nature of the judicial participation in the conference. The
judges tended to structure the conferences, rather than allow the attorneys
and the lay parties simply to argue the case out to a conclusion. (See
Section C.4, infra.) This more directive role resultied in more efficient,
less time-consuming conferences.

We have no direct way to compare the conference proceedings and tra-
ditional plea discussions. 1/ Two of the three judges came to the conclusion
that the conferences were more time consuming. Our informal staff obser-
vations suggesti that in some cases this is probably so. Interestingly,
the two judges who contluded that the conferences were more time consuming
reached different conclusions about the significance of that factor. For
one, it played a role in his decision that the conferences should not be
used on a regular basis. The other judge felt that the benefits derived
from the conference outweighed the time costs involved. .

The third judge expressed the view that, initially, the conferences
were substantially more time consuming, but that when he scheduled all the
conferences at the same time and held them as people arrived, the conferences

¥#Comparison between ihe three judges shows statlistically significant dif-
ferences: F-ratio = 6.93, sig. = .000.
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wére only slightly more time consuming. He pointed out that the traditional
pPlea negotiation practices had the advantage of utilizing the inevitable

waiting periods in a judge's schedule.

In summary, while contrary to early predictions the conferences were .
short and to the point, the participating judges adopted a range of attitudes
toward the significance to be attached to the perceived time costs of the
process. For at least one judge, the time involved played an important role
in his ultimate evaluation of the pretrial settlement conference process.

B. Variety of Topics Discussed

Within the context of a rather brief meeting, the discussions in the
conferences covered a number of issues. * Table 6-1, page %6, presents
data on the proportion of conferences where each of eight substantive topics
were discussed by any participant. (See Appendix B for discussion of cate-
gories.) It also shows the average number of discussants per conference
for each topic. Three topics--facts of case, recommendations, and prior
record--are closely grouped at the iop of the scale, ranging from 90 percent
to 96 perceni. A fourth topic--personal background facts of defendant or
victim--is closer to these than to the other topics. It was discussed fre-
quently enough to be considered a regular topic of the conference.

The facts of the case were discussed in 96 percent of the conferences
and by a number of parties (on the average, by 3 individuals per conference).
Further, the professional interviews disclosed a general consensus that the
conferences allowed adequate opportunity for disclosure of the pertinent
facts of the offense. The disclosure was seen to be superior to traditional
plea negotiations, but there were mixed views when compared to disclosure
at trial. One view saw a trial as the only way to get a complete picture
of the incident. The other view pointed to the wider scope of the confer-
ences which allowed information to be considered that would have been! ex-
cluded under the rules of evidence. Of course, much of this latter infor-
mation would theoretically be available in the presenience investiigation
after conviction, although these are generally not used in Dade County. #

The conference process, as it was implemented, utilized presentence
reports infrequentily. Because information regarding the background of the
defendant was often directly available from the defendant at the conference,
the conference appears to have served as a short-cuti presenhtience investi-
gation. To the extent that this type of information was available, all saw
it as a benefit, but a limited one, because the information could have been

*Each commen! made at the conference was subsequently coded by the research
staff according to a scheme developed from analysis of the first 15 to 20
conferences. Most of the categories were designed to capture general sub-
stantive issues (e.g., facts of the case or recommendations for disposition),
although some were included to identify central, but perhaps rarely occurring,
issues for the research (citing prior conferences as precedent, or the pre-
dicted consequences of going to trial). Each conference was coded twice.

and discrepancies resolved by consultation with senior staff.

#3ased on conversations with probation officials in Dade County.

¢
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TABLE 6-1

ANERAGE NUMBER OF PARTICPANTS AND PERCENTAGE OF
OONFERENCES IN WHICH TOPICS WERE DISCUSSED

Percentage of Con-
Mean Number of persons ferences af in
adding to these topics Which Topic Discussed

1. Facts 6f case 2.7 - 95.6
2. PriorsRecord 1.7 89.8
3. Law and Practice .5 37;5
4. Maximun sentence 2 14,2

5. Outcome of trial
a. More severe if new
evidence comes out * v .
b. More severe as é penalty * 1.5

c. Could get maximum .
sentence * : 1.1

d. Will make no difference

in sentence ' * 2.4
6. Previous conference
dispositions * 1.1
7. Facts of the person 1.2 65.5 ..

8. Recoomendations for - -
disposition 4.2 93.5

a/ N = 287 conferences. * = less than .05.

obtained through a presentence investigation. A disadvantage of the con-
ference as a short-cut presentence investigation is that the information
was often unverified. An advantage is that the information was unfiltered.
Further, the sources were available for direct inquiry from the judge to
follow up issues of interest.

Almost all of the conferences included discussion of recommendations
for disposition. Given the stated purpose of the conferences, this is not
surprising. However, since a quarter of the sessions ended with an indica-
tion that the case preparation was incomplete (additional motions to be
filed) it is interesting to note that recommendations were discussed even
when fu)l information was not yet available.

Prior criminal arrest and conviction records were the third most fre-
quently mentioned topic. A surprising element was the varying degrees of
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specificity with which prior history information was presented. * In some
conferences, the information was limited to the statement, "The defendant has
three priors.” No indication was made of charge or whether it was a prior
arrest or a prior convictien. In other conferences, the information was

~given with substantial detail or, if not, was subject to challenge by the

defense counsel. The professional interviews did not develop a clear ex-

"planation for the variation in treatment of this important informgiion. To

the extent that any insight was offered, it was limited to the nolion that
the deiense counsel makes a judgment, when the data is presented.in an in-
complete form, whether it is in his client's interest to pursue the matter.
In some cases, it might appear best to let the matter pass with as little
altention as possible to the specifics. '

Personal background and situation was a topic of discussion in 65 per-
cent of the conferences. All three judges saw an advantage in the confer-
ences io the extent that it provided some insight into the character and mo-
tivation of the defendant. This information is not necessarily limited to.

. verbal behavior. The attitude and demeanor of the defendant was seen to be

- of the conference-would lead to the-use of nrior disnssitions.ascprecedenisyis

. far subsSequent decisions, creating in effect a common law of sentencing.

an important part of the defendant's presence at the conference. h

Surprisingly, the possibility of a maximum sentence was mentioned only
infrequently (14 percent). This raises some question about the notion that
a reason for and function of plea bargaining is to escape severe statutory
sentences. 2/ This finding is interesting in relation to the relatively
high level of defendant satisfaction, across both test and contirol cohorts,
with the disposition. This evidence is, of course, only suggestive of pos-
sibilities of further inquiry. (See Chapter IX, Section.C.§ ,

Another surprising finding, which is contrary to dur early hypothesis,
was the infrequent references to previous conference dispositions in the con-
ference discussions. We began the project with the hypothesis that the use

~~~~~
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Table 6-1 shows that this did not happen at the level of verbal explanation.
Prior conference dispositions were mentioned in only | percent of the con-
ferences.

The observation that prior dispositions did not develop an independent
precedential value was supported by the professional interviews which indi-
cated that each judge had a working standard of sentences which he applied.
But this standard, or "price list", predated the conferences. While its con-
tent may or rhay itot have been affected, its existence and function were not.

The general pattern of the conference session, then, was to discuss the
factual situation of the case, prior record, and recommendations for dispo-
sition, and somewhat less frequently, personal background information, all
in the span, on the average, of 10 minutes. The coverage of any of the issups

*In 60 per&ént of the conierences the prior record, including dispositions,
was given in detail. The prior records were mentioned but no detail was
given in 32 percent. In 8 percent, no information about prior record could
be determined, either by explicit reference or inference from the discussion
of the defendant's background. . - '
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was sufficient to xdentnfy and categorlze an issue although not to provxde -
much detail. .

' C. Conference Participation by Various Parties

The next issue to condider is which parties typically were active in’
addressing these topics. Table 6-2, page 49, indicates the number and per-
centage of conferences in which each party made at least one comment that
_ either addressed a new area, or provided some new information within one
- of the same categories contained in Table 6-2, page #9. * - »

1. Subjects discussed by judges, attorneys, and police. For the judges,
" attorneys, and police, the frequenc:es of the topics (excluding discussion
of ‘recommendations) are ordered in a similar pattern, even though the pro-
portions themselves differ. In descending order of frequency,. they discuss
the facts of the case, the prior criminal record of the defendant, the per-
sonal facts about the defendant, and their views of maiters which fall into
the law and practice category. Although this table does not disclose the
~extensiveness of the comments by various parties, the judge emerges as the
most frequent contributor to each top;c, whith"is consistent with the view

of his role as the decision-maker. - )

The prosecutors and defendase attorneys contributed substantially less
frequently than did the gedges. One would have expected that the prosecutors
would discuss some_aspéct of the offense more often than was the case. In
almost 40 perceiwi of the conferences, the prosecutor neither asked about nor
added new-information on the facts of the case. In more than ha!f the con-
fur'ﬂces, the prosecutor did not address the prior record. As the party with
““authorized access to the official criminal history for the defendant, one
might expect the prosecutor to discuss it more frequently.

The defense attorneys' discussion of prior record (37 percent of the
conferences) probably reflects the widely acknowledged inadzquacy of the
criminal history;, particularly with regard to m1551ng information on case
dispositions. The defense attorney would often be in a position to challenge
misleading impressions caused by incomplete records. The defense attorneys
discussed personal background of the defendant in 31 percent of the confer-
ences, compared to 46 percent for the judges and 13 percent for the prose-
cutors. It is interesting to note that the judges raised this issue more
frequently than did defense atiorneys. Typically the judge would ask the
defendant if he or she had a job or was married. The dxfference may be ex-
plained by the generally more active role of the judges.

The'police role is clearly focused, as is to be expected, on the facts
of the current case. In the conferences they attended, police discussed
the facts more frequently than did the prosecutors (70 percent compared to

*Excluded are remarks that were repetitious or did not expand the scope of
information available. For example, in this part of the analysis, we are
not including every codable comment, such as a "yes" or "no" answer to a

question, since these responses did not add to the subject matter coverage
of the conference. The person asking the question would be included. The

respondent would be included ifthe response provides an eiaboration of the
shortest answer.
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TABLE 6- 2

R FREQUENCY OF SUBJECT MATTER
Prose- Defense Defen- . _
"Judge cutor Counsel Police dant Victim Other
,(N‘-287) (N=286) (N=282) (N=83) (N=189) (N=63) (N=37)
1. Facts N 237 171 193 58 59 - 33 7
of the : ‘ . :
Case % 83.7 60.9 69.4 69.9 3t.2  52.4 | 18.9
2. N 196 132 104 20 33 w2
Prior » T : : Sy
3. Law N 81 - 29 © 33 4 1 - -
and. . »
Practice % ~28.6 10.3 11.9 4.8 0.5 R o
4. N - 34 8 6 - - 1. -
Max imum : o
Sentence % 12.0 2.8 2.2 * C* o *
5a. Trial N 3 - 1 - - - -
More -
Severe % 1.1 * * * * *
5b. New Evi- N 3 - 1 - - - -
dence Make ~
More Severe % 1.1 * * * * *
5c. Possibil- N 3 1 - - - - -
ity Maximum
Sentence % 1.1 0.4 * * * *
5d. Trial N 9 1 3 - - - -
Same as '
Conference % 3.2 * 1.1 * * *
6. N 2 2 1 - - - -
| Conference :
Frecedent % * * * * * $ |
7. N 129 35 87 17 k9 12 .5
Personal : ' : . S
Facts % 45.6. 12.5 31.3  20.5 25.9 19.0 13.5
8. U N 244 158 175 50 51 38 4
Recommen- , _ : : . R
dation - % 85.6 55.8 62.9 60.0 27.0° 60.0 .10.8
* Equals less {han 0.5 percent'.k - Equal‘s' zZero. ‘ _ o A
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61 percent). The same pattern occurted in the discussion of personal back-
ground: proportionately, the police were more apt to provide information
than the prosecutor. The direct experience the police have with the reality
of the event and the people involved probably accounts for this difference.

2. Subjects discussed by victims and defendants. As with the judges,
attorneys, and police, the viciims and defendants discussed the facts of
the case more frequently than any other topic except recommendations. For
defendants, however, the diiference in frequency beiween comments on the
facts of the case and comments about their personal history is much less--
31 percent compared to 26 percent--than for victims--52 percent compared
to 19 percent. The only other topic which either victim (6 percentg or de-
fendant (18 percent) discussed was prior criminal record.

Thus, as Table 6-2 illustrates, the range, as well as the proportionate
use of topics for the victim and defendant was more limited than ifior the
judges or attorneys. The defendants discussed possible dispositions far
" less frequently than the other parties. This pattern is consistent with the
purpose of the conference. to listen to recommendations for disposition.
Police officers ¢ .d victims commented on recommendations more frequently than
the prosecutors, but Jess than the defense attorney and ‘judge.

While the victims often gave their opinion ahout appropriate disposi-
tions, it should be noted that only one victim even raised the issue of the
maximum statutory sentence. Generally the victims would indicate approval
of a recommendation made by others, say they had no preference, or raise
the possibility of restiitution. The expectation that victims would come
lncking for the maximum simply was not borne out by events.

Police officers would, typically, indicate no specific recommendation
unless the digposition might affect other investigations { e.g., sentencing
informants or co-defendants) or the arrest situation had been froublesome.

The projessional interviews suggesti that the defendant's relative si-
lence on the facts, even though no statement made in the conference could
be used againsti him, probably reflects, in large part, instructions by the
defiense counsel to limit comments. This instruction reflects concern about
the implicit discovery potential of the conference. It should be pointed
out that often noc one asked the defendant what he or she thought should be
the outcome in the case, as was done with the victim.

3. Use of information frmn lay parties by judges and iawyers. The
judges involved in the project had somewhat different opinions regarding
weight to be given lay recommendations, but the range of differences was
narrow. None of them believed that lay opinions should be more than one of
a number of factors to be considered. All felt that the ultimate decision
was. the responsibility vf the judge. Al! the judges also believed that it
was important that, in making a sentencing decision, the judge receive the in-
put of any party who felt he had something to say. However, the views of tihe
various parties must be placed in the larger context of all the facts and
opinions in the case and considered in the light of the judge's experience and
insights in sentencing. Within this framework, the judges vary; one took
the recommendation seriously, but within the bounds of the judge's sense of
what was appropriate. Another stressed the procedural importance of the vic-
tim's right to be heard but suggested that the victim's views should have
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only:nodest substantive weight. The third siressed the cenirality of the
judicial responsibility and minimized other influences.

The attorneys' views on the issue varied by individual, by fuaction
(prosecutor or defense), and by courtroom assignment. This substantial va-
riety can be organized to some extent into patterns, but each pattern can
account for only a relatively limited part of the diversitiy in views.

As discussed earlier, a number of attorneys perceived that a defendant's
demeanor, appearance, and capacity to articulate his situation can have a
significant impact--either beneficial or detrimental. Notwithstanding the
differences between judges, most attorneys felt that the influence of lay
opinions and presence made, with rare exceptions, only marginal impact on
sentence.

Of course, there were function-specific differences in the attorneys’
perceptions of the relative weight given to the respective opinions of vic-
tims and defendants. Some prosecutors saw the defendants' presence as hav-
ing greater effect than the victims'. Some defense attorneys felt that the
victims' presence and opinions were more influential than the defendants'.
These function-specific differences appeared to be stronger with two of the
three judges than with the third.

Implicit, and sometimes explicit, in the views discussed above, is a

- perception on the part of the professional participants that lay expertise
is quite limited. Lay opinions are to be heard, but only rarely do, or
should, they carry great weight. Their non-verbal contributions--demeanor
and attitude--may even be more important than their opinions. Occasionally
a lay party may have factual information about the offense, the background
of one of the parties, or the nature and extent of damage and injury which
is significant. But, as mentioned earlier, the intial expectation of the
proiessionals regarding this contribution seems not io have been realized.
(for further discussion, see this Chapter, Section C.5.e.)

4. Judicial participation. a. Indices. In order to examine the role
played by the judge in the pretrial settlement conference, we developed four
indices of judicial style. The measures are not intended to be mutually
exclusive, but rather, to approach the subject from a variety of perspectives.
The first index is a summary measure, giving the total number of different
participation tasks in which the judge engaged during the conference session.
The index is labelled scope of participation. The second index, looking at
the control of information, is the proportion of topic changes in the session
made by the judge. The third index, labelled judicial control, is created by
combining qualitative judgments made by the observer and a quantitative score
to measure the extent to which the judge controlled the direction and outcome
of the conference. The fourth index, labelled judicial negotiation behavior,
is based on qualitative judgments made by the observer regarding the extent
to which the judge sought to involve others in the discussion, particularly
in the development of the disposition. ;

b. Scope of participation. The scope of participation index is
a summary of the variety of verbal behavior. The index assigns a point ii
the judge changes the subject of the conference (shifts the conversation from
one coding category to another) or if the judge makes a recommendation. The
ndex has a possible range of 0 to 4. The mean score across judges was 3.35.
Table 6-3, page 52, compares the courtrooms on the measures of judiciai
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TABLE 6-3

COMPAR I SONS AMONG COURTROOMS ON
JUDICIAL STYLE - MEAN SCORES

Summary
Partici=- Initia- Negotia-
Index pation tions Control tions
Range 0-4 0-1.0 0-4 0-4
Judge
A ©3.30 .57 2.86 2.25
B 3.27 42 2.09 2.94
C » » 3.40 .60 2.59 2.58
Mean across judges 3.35 .54 2.54 2.57
Test for Differences
F"ratio 21'10* 24038* 8026

N = 287. * = Significance at .000 level.

participation. Among the three judges using the conference, there were no

significant differences in the variety of behaviors in which they engaged.

The mean score indicates that in most confercnces the judges were quite ac-
tive, since most engaged in all the activities measured.

c. Proporticn of topic changes. A subset of this total partici-
pation index is the proportion of the total initiations cf subject changes
in the conference that were made by the judge. The purpose of the ratio is
to provide an indicator of the extent to which the judge directed the dis-
cussion at the conference, not to evaluate the quality or consequence of
that direction. Tnis measure of conirol of the conference is based on the
assumption that the person who defines the range of subjects discussed (and,
perhaps, the amount of information available) greatly influences the direc-
tion of the conference. In order to test the notion, we need measures of
control of the subject matter; hence the proportion of topic changes. On the
average judges accounted for 54 percent of the total topic changes. * On
this measure, the judges were significantly different. Judge B averaged
aboui i6 percent lower than Judges A and C. Differences between the judges

#*For purposes of comparison, Lhe prosecutors' average proportion of subject
changes was 14 percent; the defense counsels', 25 percent; police, 9 percent;
defendants', 4 percent; and victims', 5 percent.
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explained 13 percent of the variation in the proportion of subject changes.
Judge B, then, although engaging in the same variety of activities as Judges
A and C (as seen from the similarity in scope of participation scores), did
not engage in this particular behavior to the extent that the other two
judges did.

d. Judicial control. The judicial control index of participation
that we created attempted to measure the extent to which the judge could be
said to have controlled the structure and direction of the conference discus-
sion. The index combines the scores on three ratings made by research staff
observers gbout the quality of judicial control, as well as one measure of
the quantiiy of control behavior. The three qualitative ratings were 1) the
extent to which the judge structured the development of the conference, 2)
the extent to which the judge imposed a unilateral decision, and 3) whether
the judge was rated as making the recommendation which formed the basis for
the settlement of the case (or conference, if the case did not reach a settle-
ment). The fourth measure was the proportion of subject changes made by the
judge, as outlined above. The index had a range of 0 to 4. The mean was
2.54 (shown in Table 6-3). Since a score of 4 would indicate a tota! domi-
nation by the judge, the mean suggests substantial, but by no means complete,
control by the judge. We expecied that the degree of judicial control would
vary by courtroom, since the behaviors that were being rated would depend
on personality, view of the judicial role, and judicial philosophy about the
appropriate type of judicial involvement in plea negotiations.

The three judges were significantly different in the degree to which
our observers felt the judge controlled various aspects of the confererce.
The judge differences accounted for 16 percent of the variance in the con-
trol index. Judge B, whose subject change rate was significantly lower than.
the other two, exercised much less conirol on the sunmary control index which
relied on observer ratings of control as well. Judges A and C, wh¢ were com-
paratively high on subject changes, were different from each other in the
degree of control exercised.

e. Judicial involvement in negotiation. The final aspect of judi-
cial participation that we wished to measure was the extent to which the
judge actively encouraged participation in the negotiation process. We summed
the scores on six indicators to produce a negotiation index: 1) whether the
judge involved the lay people present (victim, defendant, and, or police of-
ficer) in the disposition process, 2) whether someone other than the judge
made the recommendation which formed the basis of the settlement, 3) the ex-
tent to which the observer felt that the judge tried to develop a consensus,
and 4-6) the extent to which the observer felt the judge tried te involve
the defendant, viciim, and police in the conference. The mean negotiation
score was 2.57 (shown in Table 6-3). As with subject changes and control,
the negotiation index differentiates the judges. Judge B, who exhibited the
lowest control and subject change scores, had the highest negotiation score.
Judge A, who had the highesi control score, had the lowest negotiation score.

To some extent, our conceptualization of negotiating behavior is de-
fined as the absence of, or opposite of, judicial control. The index of con-
trol may be seen as reflecting one style of directing the conference while
the negotiation index reflects another. The Pearson's r between the two is
-.50, indicating that the presence of one is associated with the absence of -
- the other. i : . :

53




‘ine measures differentiate among the three judges in their conference
behavior, thereby providing some description of differences in judicial
style, One judge had a high proportion of subject changes, the highest con-
trol score, and the lowest negotiation score. Another judge had the lowest
proportion of subject changes, the lowest control score, and the highest
negotiation score. The third judge appears to fall in the middle. Because
of the differences in judicial style of conference behavior, we can conclude
that we have observed the conference procedure under three different types
of judicial involvement. We can say that the judges differed markedly in
the exient to which they directed the conduct of the conference, as well as
in, the formation of a disposition. One judge was extensively involved in
both, one shared those functions with the other participants, and the third
appears to have provided a mix of control and negotiation behavior. However,
all the judges took an active role in the conference.

5. Lay participation. a. Indices of participation. We developed three
indices of participation for the defendant, victim and police. Lay partici-
pation was measured along lines similar to the indices of judicial partici-
pation but %ith somewhat greater emphasis on the role of information provider
rather than on control of the process. The summary scope of participation
index looks at different types of participation behavior, from making no com-
ments at all tc making recommendations for disposition. The other two indi-
ces look at the contribution of the lay members relative to the total dis-
cussion. The second index, proportion of total comments, measures the parti-
in the conference is shown in Table 6-4, page 55. On each type of partici-
dex, proportion of total subject changes measures participation as a ratio
of all subject changes.

b. Scope of participation. The scope of participation is an addi-
tive index of five types of activities a person might engage in. The five
are: 1) if the person said anything at all; 2) if the person added substan-
tial information to the conference; 3) if the person initiated a subject
change; 4) if the person made a recommendation for disposition, and 5) if
the person made more than five comments. This last item is included to dis-
tinguish between minimal and relatively greater verbal participation. It
is not meant to be mutually exclusive of the other indicators, instead it
prevides an additional perspective.

The extent to which the defendants, victims and police participated
in the conference is shown in Table 6-5, page 55. On each type of partici-
pation the three groups are ordered in the same way: the defendants were
least likely and the police most likely to engage in each activity. Most
lay participants said something: 78 percent of the defendants, 87 percent
of the victims, and 88 percent of the police made some comment during the
conference., *

#What 1s perhaps surprising is the converse of these figures--that some lay
participants who came to the conference said nothing at all. Since gather-
ing information from these parties was one of the purposes of the conference
procedure, it is worthy of note that, at least at the level of verbal beha-
vior, some provided no information. Attorney instructions or prior consul-
tation with the attorney who would himself or herself give the pertinent
information most likely accounts for the silent participants.
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TABLE 6-4
PARTICIPATION BY LAY PARTIES - PERCENTAGES
Defendant Victim Police
{N=287) (N=63) (N=82)
% % %
Said Anyihing 78.3 87.3 87.8
Add Anything 48.1 58.7 78.3
Make Recommendation 28.9 60.% 64.0
Initiate Subject Change 36.2 47.7 63.4
More than 5 Comments 19.0 25.4 87.8
Mean summary participa-
tion score (range = 0-5) 2.12 2.39 3.78

It is clear from this measure that the lay participants generally were
involved in the conference. They were not silent observers of the process.
Beyond 1his most inclusive measure, the other types of participation were
expectied to require somewhat more "effort"--that is, in order to engage in
them one would need more initiative, and the task would, therefore, be more
difficult 1o accomplish. For the defendants and victims, the hypothesis
was generally supported since proportionately far fewer engaged in any of
the other activities. For the police, however, the difference was not as
great. The wider scope of police participation is shown by the compara-
tively larger percentage of officers who took part in each activity.

For the defendant and victim, the most difficult activity of the five
measured was to talk with any frequency. Only 25 percent of the victims
and 19 percent of the defendants made more than five comments. For both, a
brief answer in response to a request for information or an opinion was the
most characteristic participation pattern. For example, the extent of a de-
fendant's participation might be 10 give his or her age, marital statius, and
employment status in response to direct questions by the judge.

The findings on the pattierns of behavior for the defendants, victims,
and police point to the differeni perspeciives each has in attending the
conference. The police, who bring professional experiences and expertise,
participate most widely. The defendant, who may have been instructed to
say as little as possible, was the least active. Finally, the victims, who
could provide for the court some degree of personal knowledge of the cffense
occupied a middle ground.

c., Role of lay parties in the conference. In order to pui the
roles of the Tay parties in the conference into perspective, their partici-
pation has been examined in terms of the total conference discussion. The
proportion of the total number of comments in the conference and the propor-
i1ion of all subject changes made by each lay participant have been calculated.
Table 6-5, page 56, presents these findings. The figures show that the lay
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TABLE 6-5
LAY PARTICIPATION IN CONFERENCE

Proportion of

Proportion of Total Subject

Total Comments Changes Number
Defendant 9.8% 4. 4% 187
Viciim 13.1% 5.5% 63
Police 15.0% 9.2% 82

participants made a relatively small contribution to the total discussion.

When a lay party attended, the person contributed, on the average, 10
to |5 percent of the total number of comments. This proportion holds for
defendants, victims, and police. When we look at the subject changes--those
who directed the flow of the discussion--the lay role diminished even fur-
ther. On this measure, lay participants, when present, contributed, on the
average, between 4 percent and 9 percent of ithe total-

These findings are not surprising, since the main decision-making tasks
of the conference lay with the professionals. The lay participants had been
invited to attend but were not expected to be the key actors. As support
for the notion that the lay persons participated but did not lead the con-
ference, our observers felt the lay participant's recommendation for dis-
position was definitive in less than 8 percent of the conference.

d. Lay participation related to judicial style. Another way of
putting the lay participation into context is to look at the relationship
between the extent of lay activity and variations in judicial style. Table
6-6, page 57, presents these findings. The extent to which the judge acted
as a negotiator in the conference was positively correlated with grez _.r de-
fendant participation.

Such a relationship is consistent with our measurement of negotiation,
which gave weight to the sharing of control in the conference. To be rated
high on negotiation, a conference needed to have others involved in the di-
rection of the conference and the development of the disposition. The posi-
tive relationship is not totally a function of the measures. involved, how-
ever, since the sharing of control in the conference could have been done
only with the professional parties.

There was no significant relationship between the degree of zontrol
exercised by the judge and the extent of lay participation. One might have
expected that the firmer grip the judge had on the proceeding, the less in-
volved the lay parties would be. Instead, the degree of control did not
seem 10 relate to the way the lay parties behaved. We saw many high-control
conferences, where the judge asked someone for his or her recommendation
for a disposition; and we saw low-control conferences, where the discussion
excluded lay participation almost entirely. While "negotiation style"
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TABLE 6-6
RELATIONSHIP BETWEEN JUDICIAL STYLE AND LAY PARTICIPATION a/

Scope of Lay Participation 9/

Judicial Style Defendant ~ Victim Police
Control of Conference ¢/ -.08 .10 -.15
Degree of Negotiation Role d/ .26% .11 .12
Proportion of Topic Changes e/ -.11 .16 -.11
Scope of Participation f/ <21 <34 .29%
N-189 | N=63 N=82

a/ Pearson r, *=.0l significance. b/ 5-point scale: number of activities

engaged in. ¢/ 0-1.00 scale: high value = high control behavior. d/ 0-1.00

scale: high value = high negotiation behavior. e/ 0-1.060 proportion of sub-
ject changes made by judge. f/ 4-point scale: number of activities engaged
in.

includes, by definition, greater non-judicial participation, "control style"
is not incompatible with non-judicial participation.

The positive correlation between the extent of judicial and lay parti-
cipation indicates that increases in the variety of lay participation occur-
red in connection with greater activity, if not greater control, by the
judge. The findings suggest that the extent of lay participation was cued
by the behavior of the judge. Judges who were more active in the confer-
ence would, perhaps, set an example for other participants.

e. Lay participation related to judge differences. We have al-
ready indicated that our measures of judicial style appeared to differen-
tiate the three judges ‘using the conference. We now examine the differences
among ihe judges in the extent of lay participation. The test for differ-
ences, presentied in Table 6-7, page 58, shows that the judges did have dif-
ferent degrees of lay involvement. Victim involvement did not vary signi-
ficantly among the judges, although the numbers present are so small that
the test for significance is difficult at best.

For defendants and police, even with small numbers, there were sta-
tistically significant differences among judges. Judge A, who was charac-
terized by the highest degree of control or direction of the conference,
had the least defendant and police participation. Judge C, who scored rela-
tively high on control and in the middle of the three . iges on negotiation
role, had the highest participation. We have here son:- 4vidence that the
differences in judicial style, which differeniiated the judges, was associ-
ated with different degrees of lay participation. By indicating some of the
ways in which the judges differ, we can now specify more precisely the nature
of treatment conditions ( i.e., variance in the use of the conference) and
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the consequences for lay participation. We have found that the differences
.among the judges in their use of lay participation can be explained in part
by differences in judicial style. Conferences where the judge exercised a

negotiator role, using extensive input from others, included as a component
more extensive lay participation.

When discussing the extensiveness of participation, we must consider
the length of time of the conference and the total amount of discussion that
took place. As indicated in Table 6-7, below, greater participation is po-
sitively correlated with greater lay participation. Further, the length of
the conferences differed significantly. Judge A had the shortest confer-
ences (9 minutes) on the average, while Judges B and C had longer ones (12
minutes). * As shown in the table, Judge A had the least lay participation;
Judge C, the most.

The relationship among these findings suggests that one
of the costs of involving defendant, victim, and police is to use somewhat

more time in the conferences. # Nevertheless, as evidence that the longer
conferences were not associated with less organization or direction, Judge
C, with the longest conferences, was rated by our observers as providing, on

TABLE 6-7

DIFFERENCES AMONG THREE TEST JUDGES IN EXTENT OF LAY
PARTICIPATION - MEAN SCOPE OF PARTICIPATION SCORES a/

Defendant Victim Police
Judge .
A 1.37(N=59) 3.13(N=22) 2.96(N=23)
B 2.34(N=56) 2.46(N=28) 3.96(N=26)
C 2.58(N=67) 2.92(N=13) 4.27(N=30)

Analysis of Variance

Judge differences
in participation by:

F-ratio sig.
Defendant 11.80 000
Victim 1.27 « 290
Police 3.97 .003

a/ 5-point scale with high score indicating greater participation

*Comparison among the three judges shows statistically significiant differ-
ences: F-ratio = 6-93, Sig- = 0000-

V#Conferences where lay parties were present tended to last longer than those

where they were abseni (defendant present, r = .26; victim present, r = .29;
police present, r = .25).
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the average, the most structure to the conferences. * On the sumatry in-
dices of style, Judge C was in an intermediate position on each index.
However, Judge C was the most active in directing the discussion. As a
result, the greater lay participation and length of the session in that
courtroom appears to be associated with the position taken by the judge.

In summary, the variety of lay participation was closely associated
with the extensiveness of the judge's participation and the extent to which
the judge involved others in the conference process. It was not associated
with the degree of conirol the judge exercised. The direction of the con-
ference (its length, subjects covered, and degree of lay involvement) ap-
peared to be a function of judicial style.

! S

It is suggestive that, while the professional participants were per-
haps less than enthusiastic about the quality of information that the lay
parties provided, it was to some extent within the judge's control how much
information was brought forth. Since the judge asked most of the questions
and provided the greatesi direction to the conferences, they pursued, with
varying degrees of vigor, the information the lay parties might. have.
Judges structured the iay participation by the type and timing of the ques-
tions they asked. Typically, the judge spent relatively little time and
effort gathering information about the criminal event and generally sought
ratification of a recommendation from the lay participants after one had
already been discussed with the attorneys.

The judicial control over the extent of lay participation becomes sig-

nificant in understanding the importance that the professional paricipants

attached to what information the defendant, victim or police might provide.
As reported earlier, judges felt the information given in the conference

sufficient to reach a disposition decision, but found the information given
by the lay participants in particular somewhat disappointing. (See Chapter

The disappointment may result from the circumstances of the situation
and from the fact that substantial information was already available in the
court file. In many cases the factual situation may not be in dispute, or
the victim may have little personal knowledge about the offense ( e.g., .
breaking and entering cases) so that one should not have expected much new
information. Second, since the assumption of guilt was made for the pur-
poses of the conference, the conference was structured to minimize those
areas where the lay parties might have the most to say. Finally, the sen-
tencing process seemed to require relatively little information. In many
conferences the discussion appeared to be directed at determining into which
informal sentencing category this case would fit. For example, some of the
shorter conferences went like this:

Judge: What is the charge?
Prosecutor: This is a B & E.
Judge: Any priors?

Prosecutor: Yes, there are some.
Judge: 1'll give 2 and 2. #

¥Judge C's score on that iiem was 3.19 out of 4; Judge A's, 3.04; and Judge
B's, 3.0l. The differences were not statistically significant.

#Two years incarceration and 2 years probation.
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Unless there were extenuating and mitigating issues, which are those that
the lay participants could most effectively address, the lay participation
would be minimal. In the routine, uncontested case, then, the information
needs are probably relatively low.

In summary, the evaluation of the value of lay participation must be
considered in iight of what are realistic expectations of its role. Fur-
ther, the amount of information received is a function of the amount of in-
formation sought so that the low value placed on the information given by
most defendants, victims, or police may reflect low information needs.

Providing determinative and new information is not the only use for
lay presence. An alterntive view is that the lack of important information
is itself comforting. The procedure gave the opportunity for crucial infor-
mation that might aifect sentencing to be introduced. The fact that it
rarely came out is not as significant as the fact that it could have been
brought up. Thus, the quality of the information is a different issue than
the reality of the opportunity. Under other methods of plea negotiations
the direct consultation is rarely available so the decision-maker is perhaps
unaware of the missing information. The conference may, therefore, reassure
the decision-maker that an important potential source of information has
been consulted. - : ‘ :

g. Lay participation and conference output. The preceding discus-
sion has considered lay participation in the context of the conference pro-
cess. We now turn to the relationship between lay participation and the
two basic decisions for the conference: a) whether the case can be settled
and, if so, b) what the sentence will be if there is to be an adjudication.
In this discussion we are considering the agreement reached at the confer-
ence itself. We are not looking at whether the case finally settled or went
to trjal or the official disposition when the case closed. We are looking
at the status of the case as it stood at the conclusion of the co.sirence.

At the conclusion of each conference, the observer would indicate whe-
ther the conference concluded with a settlement (or a future date when the
plea would be taken), a tentative settlement, plans for a trial, or-se con-
clusion (continued). In addition, the observer recorded the agreed-upon

sentence, if one could be determined. We scored the severity of the sentence

proposed at the conference using the Diamond-Zeisel scale. (See Appendix B
for discussion of scoring.) Excluded from the scoring were cases where the
amount of time for probation or incarceration was not specified.

A preliminary question is whether attendance itself made a settlement
more likely or affected the proposed sentence. The answer appears to be
"no", as shown by the findings that attendance was unrelated to either the
likelihood of settlement or the proposed sentence. Thus, the early concern
that lay presence would be so disruptive as to make settlement discussions
difficult or impossible was not a problem in these tests of the procedure.

A second question deals with the effects of lay participation within

the conference (as distinguished from prsence) on the ability to dispose of
cases. ‘ :

One possible consequence of increased lay participation would be a
greater ability to dispose of cases. For example, the opportunity to ques-
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tion defendant, victim, or policennight prOYlde otherwise missing informa-
tion, so that further delays might be reduced. Table 6-8, below, shows the
relationship between the humber of activities each lay group engaged in and
the likelihood of a case failing to settle. o

TABLE 6-8

RELATIONSHIP a/ BETWEEN LAY PARTICIPATION AND
LIKELIHOOD OF TRIAL AND SENTENCE SEVERITY

Degree Likelihood Sentence
Participation b/ of Trial c/ N ~ Severity d/ N
Defendant -.20% 182 .00 14
Victim - -.08 63 -.03 4\
Police .13 79 -.10 50

It * = sig. at .0l. b/ higher score = greater number of activities.
! # p01nt measure: | = settled, 2 = tentative, 3 = continued, 4 = trial.
/ higher score = more severe sentence, based on Diamond-Zeisel scale.

[{=%fel]:}

Increases in the extent of defendant participation was associated with
a reduction in the likelihood of going to trial; i.e., the more active the
defendant, the more likely the case was to settle. T While the direction was
the same, the relationship was not statistically significant for the police
or victims. Although the correlation is in the expected direction, it
should not be used to infer anything about the defendant's ability to pro-
duce the settlement, nor is it a prescription for bringing one about. It
merely indicates that greaier defendant participation is associated with a
higher probability of settlement. .

While the availability of information is one reason, the nature of the
offense and the instructions to the defendant by the defenhse attorney are
" likely to play additional roles. We have already noted that some attorneys
instructed itheir clients to be absent or to remain silent if the attorney
feared the defendant might make a bad impression. The more active defen-
dants may, then, be the most impressive or articulate and most able to help
their case. The less active may have the least to say because their cases
are more difficult to resolve and, hence, more iikely to go to trial.

The degree of lay participation did not appear to affect the severity
of the sentence discussed at the conference. Given the variety of factors

involved in sentencing and the relatively low priority given 1o fay recommend- ..

ations by the professional participants, it is not surprising that the two
indices are unrelated. (See this chapter, Seciion C.3. for discussion of
professionals' reactions to lay recommendations.) Nevertheless, it is an
important test since scme concern had been expressed initiaily that victims,
for example, might try to gain some sort of revenge in arguing for a harsh
sentence. Hence, it appears that the vigor with which the lay participants
pursued their views had no effect on the sentence that was discussed.
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D. Summary

While the conference for the test cohort averaged only ten minutes in
length, there was statistically significant variations between the judges.
The discussion in the conference clustered around four topics--facts of the
case, prior record of the defendant, personal background facts about the
defendant or victim, and recommendations. While all the judges were the
most active party in their respective conferences, they differed markedly )
in the extent to which they directed the discussion in the conferences as
well as in the formation of a disposition. Lay participation was limited,
both in the extent of their coniribution and in the extent to which they
directed the flow of the discussion. :

, The lay presence did not appear to significantly affect either the
likélihood of settlement or sentence severity. These findings are not sur-
prising, since the main decision-making tasks of the conference lay with the
professionals. The lay parties were limited participants, not key actors.
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CHAPTER VII ,
IMPACT OF THE GONFERENCE: EFFECTS ON CASE PROCESSING

A. Introduction :

The preceding chapters have discussed how the pretrlal settlement con-
ference functioned. At this point the task is to find what eifects the pro-
cedure had on the way the courts process cases. In this chapter the asses-
ment focuses on the allocaticn of certain costs and vlaues in the system--

specifically, the use of time., The issue is whether the implementation of

% the confercnce procedure reallocated or changed the costs.

'n Three measures of proressxng costs are used. First, the method oi dis-
..pLsztxon--whether one settles or tries a case--includes some time calcula-

tx&ns since the methods vary in the amount of time required. Other values
involved in the decision to go to. trial involve somewhat more intangible
issues like the right to be heard and information costs (to prepare for :
trialj to find out the information necessary for a decision).

The proportion of tried and settled cases will measure the impact of
the conference procedure on the allocation of these costs. The second mea-
sure of processing costs involves, literally, time. The issue iy whether
the conference procedure affects the length of time a case is in the court
system. The third measure looks at the extent of contact between the pro-

_fe551onals-—1udges and attorneys--and lay partiies. This area is included

here as a proceﬂ51ng cost because contacting people takes txme.
. \\

For each processing cost, a brief descrzpixon is precsented of the mea-
sures used, foilowxd by the findings. The findings include descrzptxve in-
formation about thesample as a whole and inferences about practices in the
jurisdiction and then:presents comparisons between the test groups (all
cases assigned a conference date) and the pretreatment and control groups
(where no conference was possible e). The final step is to compare test cases
based on whether or not the conference was actually held to determine some
of the criteria used to convene the conference session. i

B. Method of Disposition: Measures

The pretrial settlement conference might be expected tm affect the
equilibtriun of the criminal justice system by changxag the proportion of
tried cases. A substantialincrease or decrease in the number of trials
would produce significanti dislocations in the use of courti resources. While
there is no inherent reason why the settlement conference should affect the
proportion of cases going to trial, it is possxble that the systematic re-
view of cases that the conferences provide would make some trials unneces-

‘sarv. The hypothesis would be that the test group would have a lowetr pro--

portion of trials than would the control groups. A counter hypothesis would
be that the test group would have proportionately more trials due to the
presence of ihe lay parties who:'might accentuate .differences on contested
issues. By makzng the dxvxsﬂona more pronuunced, settlenents thhout a

.1\
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trial might become more difficult. The null hypothesis is that the confer-
enice procedure would not significantly affect the trial rate, perhaps be-
cause the conference does not significantly change the negotiation process
or because the decision 1o go to trial is based on other considerations,
such as available evidence, severity of the possible sentence, or workload.

The method of disposition is organized for analysis into three-cate-
gories: tried, settled, and dropped. The variable incorporates all closed
cases whether or not there is an adjudication of guilt. Cases are counted
as dropped when all the charges are dropped or nolle prosequi. Settled cases
incluues all cases whethere is a plea of guilty to some or all charges. *

C. Methods of Disposition: Findings

1. Description of the jurisdiction, a. Trial rates among all cases.
Circuit Court reports for 1977 indicate that approximately 1l percent of
cases in the Criminal Division were dicposed of by trial. !/ The figure
‘would be somewhat lowey if all disposed cases were used as the base, as is
done in some other studies. The c¢verall trial rate for all adjudicated
cases in the toial sample of cases in our siudy was 12 percent. Table
7-1, page 65, shows the distributions for each courtroom and treatment con-
dition. The trial rate for all closed cases was 9 percent. # Prior to our
interventiion, the irial rate was 15 percent of all adjudicated cases and
12 percent of :ill closed cases. Aside from providing further evidence
of 1ihe comparal ility between the study sample and the total jurisdiction,
the findings show that Dade County is similar to many other jurisdictions
in which the proportion of cases going to trial is roughly 10 percent. (See
Chapter I for discussion.) Trials are certainly not the modal method of
dispcsing of criminal cases.

b. Flea negotiations, settled cases, guilty pleas. Pleo negotia-
ti‘ns are used in the majority of all criminal cases in jurisdictions across
the country, whether in additien to or instead of a trial. ** In the study

*The settled category is the best available indicator of cases dicvosed of
by plea negotiations. There are two countervailing problems with this ca-
tegory as an indicator of plea negotiations. First, some guilty pleas may
be entered without any negotiations. The category to that extent overesti-
mates ithe prevalence oi plea negotiating. The second problem results in an
~underestimation of negotiations. We have put all dismissed and nolle pros
cases into a single category which is mutually exclusive of settiled cases.
Many such dropped cases will be due to the action of the prosecutor inde-
pendent of the other parties. However, some portion will be the result of
ihe plea negotiation process. The lack of precision in the measure is una-
voidable since data on whether a case was negotiated was n.i routinely ¢ol-
~lected by the court. At best, then, the measure of method of disposition
is an approximation of the frequency of plea negotiations. :
#iNoie that no estimates for the cases inthe test and conirol groups remain-
ing open at the end of data collection are included in this analysis.

¥*%As indicated in the preceding discussion of the measures, the daia can
onl; approximare the extent of discussions since no records are kept rou-
iinely on such aciivity.
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TABLE 7-1
METHOD OF DISPOSITION -
DISTRIBUTIONS ACROSS TREATMENT CONDITIONS
Pretreatment Test Control

Test % % %
ggggsiTried | 24.3 8.3 9.2
A Settled 56.8 61.2 52.3
Dropped 18.9 30.6 38.5

N=37 N=121 N=65
Tried 15.8 6.5 8.3
i, B Settled 68.4 74,1 69.4
E Dropped 15.8 19.4 22.2

i N=38 N=108 N=72
% Tried 12.5 7.7 6.8
% C Settled 72.5 68.4 56.2
g Dropped 15.0 23.9 37.0

N=40 N=117 N=73

Comparison

Judges
Tried 2.6 ' il1.4

LA, T e s -

{
j
f D Settled 76.9 71.4
5 Dropped 20.5 17.1
; v N=39 ' N=70
}
é Tried 2.6 9.1
i E Settled 76.9 L7142
% Dropped 20.5 19.7
i N=39 N=66
} Tried 15.4 12.5
F Settled 71.8 | 62.5
| Dropped | 12.8 Cee 4 25.0
_ ' N=39 N=72
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sample the mean settlement rate ( j.e., plea barﬁain) was 91 percent of all
closed cases (including dropped cases as settled) or 87 percent of all ad-
judicated cases The figures are comparable to the 90 percent figure cited
elsewhere in the literature, 2/

c. Dropped cases. Twenty-iwo percent of all cases in the siudy
sample were dropped. The figures were from post-arraignment cases so that
some screening would already have taken place. (See Chapter Il for discus-
sion of screening procedures in the jurisdiction.) However, the extent to
which the drop rate is a function of prosecutorial screening or plea ncgo-
tiations cannot be determined from these data. A comparison c¢f the expected
method of seitlement at the conclusion of the conference and the actual method
of seitlement shows that the decision to drop was rarely made or contemplated
at the conference. At the conference observers rated 3 percent of ihe cases
as dropped. When the cases actually closed, 20 percent were dropped. The
extent to which this discrepancy indicates subsequent negotiations or reviews
internal to the prosecutor's office is unclear.

d. Differences among judges' courtrooms. Before, looking for treat-
ment effecis, iwo possibly confounding explanations of the findings need to
be explored: a) differences among courirooms in the use of various methods
of dizposition and b) changes in the jurisdictions during the life of the
evaluation occurring independentl!y of the conference procedure. Table 7-2,
page 66, presents the tests for differences among the groups of cases and
courtrooms. Part A tests for differences among test and comparison judges
for each treaiment condition (pretreatment, test, control) looking for dif-
ferences in practice among courtrooms.

The differences about whether to try, plead, or drop a case may be made
individually by one party or collectively by more than one. The findings
compare courtrooms since clearly other parties in the courtroom have as much
as or more part to play in the decision as does the judge. We are not in
a position to explain the process of the interactions involved in the deci-
sion and have used the judge as the focus because the judge was the common
element in all the cases. 3/

Table 7.2, page 67, shows that the different judges' courtrooms did
not differ significantly in the proportion of tried, settied, and dropped
cases. None of the statistical tests reached the .05 level of significance,
suggesting that differences among courtrooms did little to explain the de-
cision in any of the treatment conditions.

e. Changes in the jurisdiciion. The comparisons between cases
processed before and during the period of implementation for each of the
comparison judges are alsc reported in Table 7-2. The findings show no sta-
tistically significant changes in the meihod of disposition for any of the
comparison judges. The similarity betiween the pretreatment and control
groups indicates that no historical precess had intervened in the criminal
justice system--such as a State Attorney policy to prohibit piea negotla-
tions--which affected everyone's method of disposijion.

2. Treatment,effects, a. Differences among treatment conditions. The
preceding analysis has established that across courirooms and across time
there was little variztion in the proportions of iried, settled, and dropped
cases. We now turn to the question of whether the confarence procedure

56




TABLE 7-2
TEST FOR DIFFERENCES: DISPOSITION

A. Differences Among Judges

STATUS

x2
1. Anong three test judges in:
a. pretreatment cases 2.59
b. test cases 4.58
c. control cases 5.66
2. Among three comparison judges in:
a. pretreatment cases 7.20
b. control cases 2.02

B. Changes in Jurisdiction over time:

+63
+33
23

<13
.73

Differences

3_52 sig.
Among two treatment condi-
tions for comparison judges:
a. Judge D 2.64 .27
b. Judge E 1.68 43
c. Judge F 2.30 .32
C. Treatment Effects: Differences
» sig.
Among three treatment con-
ditions for test judges:
a. Judge A 10.39 .04
b. Judge B 3.54 47
c¢. Judge C 7.83 47

D. Location of Differences Anong Treatment Conditions for Test Judges

Judge A

v

7.55(.02)
Pfetreat i
v61(.04)

40(.50)

gsi:fi;. .50(.78) PEEEEEEé~
' .79(.41) ‘ 132(.04)

Judge B

A

Test

Control

Test
3.06(.22) I

“-C9ntro!

Judge C

’,,f"”;::1

1.94(738) '
3.74(.15)
: v

™~ Control
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affocted those decisions, The tesis for differences among the treatment
conditions are presenied in Table 7-2.C and 7-2.D, above. Each test is
done for each judge since, even if no overall courtroom differences appear,
the courtrooms may adapt to the procedure differently.

Differences appeared among the three treatment conditions only in Judge
A's courtroom. Referring back to Table 7-1, page 65, Judge A's preireat-
ment cases had a substantially higher trial rate and lower drop rate than did
the test or control groups. The paired comparisons in 7-2.D show the sta-
tistical tests for that observation. The pretreatment cases differed sig-
nificantly from both the test or control conditions but the test and con-
irols were themselves very similar. In terms of the research design, since
the latier two groups were similar to each other, there were no overall
treatment effects. The difference between the preireatment cases on the
one hand, and the test and conirol on the other, lies in the historical
period during which the groups of cases were in the system. Therefore, one
likely explanation of the findings lies in the changes over time. Judge
A's courtroom appears to have changed over time: more cases were dropped
and fewer cases went to trial in the later period. As noted earlier, there
is no evidence of a general shift in the system in that direction, so the
change for Judge A is more likely to explained by practices in thati court-
room, such as an overloaded trial docket. *

Judge C's courtroom had differences between the pretreatment and con-
trol groups, shown in the paired comparisons in Table 7.2. The shift was
in the same direction as Judge A's; the more recent group had fewer trials
and more dropped cases. Since the test group for Judge C's courtroom was
not significantly different from either of the other two groups, there is
little support for attributing changes to the effecis of ihe conference.
Differences between groups were sufficiently small that they did not register
in the overall test of differences among the three treatment conditions.
This suggests that the one statistically-significant paired comparison may
be only a statistical artifact which has occurred by chance. If one were
1o given an explanation based on the experimential design, one could conclude
that for this judge's courtroom there was a significant change in practice
over time, but that the test procedure tended 1o limit or hold back this
historical movement toward fewer trials and more drops.

From these findings, there is minimal evidence of changes in the method
of disposition that can be attributed primarily tco the conference procedure.

*Judge A had the highest trial rate of any of the six participating judges
in the preireatmenti period. 1In interviews with the judge, he indicated his
awareness that he tried an unusually larger number of cases. One explana-
tion of the findings is that either the judge or prosecutors or both reached
some self-defined limit and modified their behavior to deal with what might
have become an unmanageably large triai docket. A second explanatilon might
lie in that judge's move to the civil division just prior to ihe conclusion
of the data collection phase. After all the conferences were held, but
prior to the closing of 'some cases, another judge took over ihe calendar.
It is possible that the new judge, with different practices, held fewer
trials. However, comparisons of the method of disposition between the iwo

judges shows no statistically significant differences, thereby negating
that explanation.
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While variations occurred, it appears to be explicable by individual court-
rooms' responses t2 environmental issues, such as workload or the pretrial
screening process.

b. Method of disposition in conference and non-conference cases.
Comparisons between conference, non-conterence and control cases can shed
some additional light on the way in which the conference procedure affected
the decision about whether to drop, try, or settle cases. The comparisons
of methods of disposition between cases where conferences were and were not
held are presented in Table 7-3, page 70. The decision to hold the confer-
ence was not experimentally manipulated so that the distribution may well
reflect some conscious decision about its anticipated utility. Confounding
the interpretation is the willingness of the parties to participate in the
experiment. :

For each judge, the contrel cases {pretreatment and contro!) generally
lie betweta the conference and non-conference groups. Spliiting the test
groups for each judge into conference and non-conference ¢ases produces the
two extremes. Such a pattern suggests that the decision is hold the con-
ference was most likely based on estimations of whether the case would even-
tually be tried or would be dropped. Note that for each judge the confer-
ence cases were more likely to be disposed with a guilty plea and tess like-
ly to be dropped than non-conference cases. The rarity oi 1rials makes
those figures quite unstable, For Judges B and C, conference cases were
less likely to be dropped than non-conference or control cases; for Judge
A, trials were more likely in conference cases. The distribution among the
judges' courtrooms in the use of the conference suggests that the cases that
wenti to ccnference may have been generally the more clear cases of guilt.
Where issues arose of guilt or, perhaps, the severity of the possibtie sen-
tence, the cases were somewhat less likely to use the conference.

Table 7-4, page 71, shows the staiistical tests for differences among
these groups. The first series of tests, looking for differences among
judges in their use of the conference, show that the method of disposition
did not differ significantly either when conferences were held or in conirol
cases. There were differences among the test judges in the method of dis-
position within the non-conference group. Thus, where a case was assigned
a conference date but the conference never took place, the three courtrooms
showed quite different patterns. * Judge C had proportionately more trials
and fewer settlements in the non-conference cases than did either of the
other judges. Judge B had a lower drop rate than the other two. The inter-
judge or courtroom differences in this one group of non-conference cases is
only suggestive, at this point, of differential uses of ihe conference, since
none of the other interjudge tests on this variable were significant.

Table 7-4.B and C shows the comparisons, first among the three confer-
ence conditions and then between the three pairs of conditions. Judge C's
courtroom had significantly different proportions of:trials, settlements,
and drops. among the three conference conditions. Judge A's courtroom had
differences between conference and non-conference cases although it showed
no overall differences. Judge B's couriroom did not differ in any of the
conditions. '

¥Since ihe number of non-conference cases is relatively small (see Table
7-3, page 70), any explanation of differences must remain quite tentative.
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TABLE 7-3

METHOD OF DISPOSITION: DISTRIBUTION

ACROSS CONFERENCE CONDITIONS

Conference Non-Conference All Controls
% % %
Test Judges

Tried 10.8 i 2.7 14.6

A Settled 65.! 51.4 54.4

Dropped 24.1 45.9 31.1
N=83 N=37 N=103

Tried 4.1 11.8 i0.9

B Settled 79.7 61.8 69.1

Dropped l6.2 40.9 29.2
N=74 N=34 N=110

Tried 3.3 27.3 8.8

C Settled 78.3 31.8 6l1.9

Dropped 18.5 40.9 29.2
N=92 N=22 N=113

Canparison Judges

Tried 8.3

D Settled 73.4

_Dropped 18.3

N=109

..... wrr s B e it v s i s s S B

Tried 6.6

E Settled 73.6

Dropped 19.8
N=106

Tried 13.5

F Settled 65.8

Dropped 20.7
N=111
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TABLE 7-4

" TEST FOR DIFFERENCES: DISPOSITION
STATUS AMONG CONFERENCE CONDITIONS

A. Differences Among Judges

Among three test judges in:
a. conference cases
b. non-conference cases

c. control cases: test and
comparison judges

gﬁ sig.
7-63 -ll
11.29 .02
16.24 .09

B. Differences Among Conference Conditions

Among three conference condi-
tions for test judges:

a. Judge A
b. Judge B

c. Judge C

x? Sig.
8.6l .07
5.31 , .26
22.93 .00

C. Location of Differences Among Conference Conditions for Test Judges

Judge A Judge B
A
non-conference
6.79(.03) ”/”2}41(.11)
conference 5.12(.08) conference
2 18(.34) \.58(.17)
\\\\*\CQQ}rol \\\\\\\

non-con ef@nce

Judge C

non-confer®nce

22,41(.00)

6.84(.03)

- ¢ontrol
Y

+73(.69) conference

control
\‘!
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We have already noted the possibility that the decision to hold the
conference probably was based to some extent on predictions about the appro-
priateness of a guilty plea. That interpretation was based on the location
of the control cases between the conference and non-conference cases. Since
the patterns differ among the judges, we will discuss them separately.

Judge A's courtroom was more likely to dismiss cases where no confer-
ence had been held than where there was a conference. However, such a dif-
ference does not allow the causal interpretation that holding the confer-
ence prevented dismissals, or more generally, that the treatment affected
the proportions of trials, settlements, or dismissais. Since the decision
to convene the conference was not experimentally manipulated, the different
rate of dismissal may be the result of differences between the two groups
of cases. (See Chapter 111, Section B.l.d. for discussion of the function
of this analysis in the interpretation of the findings.)

The discussion of the uses of the conference reported that the type
of offense appeared to play some role in the decision. For example, tihe
more serious offenses were less likely to have a conference.

Judge A's courtroom settled more and dropped fewer conference than
non-conference cases. Such a pattern would suggest that the decision to
hold the conference was based on whether the case looked like a clear guilty
case. If the evidence in the case was weak, then the conference would not
be convened. The difficulty with such an interpretation is that one would
expect that cases likely to go to trial ought also to have proportionately
more cancelled conferences, but such is not the case. Eleven percent of
the conference cases went to trial, but only three percent of the rlon-con-
ference cases had trials. Since a trial would seem to remove a case from
the "easy to dispose" category, some other factor must play a part. One
possibility would that a policy in Judge A's courtroom ¢f imposing the same ;
sentence, regardless of whether a trial were held, might have encouraged i
some attorneys to go to trial because there was nothing to lose. The judge ’
reported in interviews that he did have such a policy. :

The possibility that the judge's courtrocm changed its practice over
time by reducing trials and dismissing more cases was raised in the preced-
ing discussion of treatment effects. The conference was likely to be can-
celled when dismissal was a probable option. Almost half (47 percent) of
the non-conference cases were finally dismissed. Since neither the test
group as a whole nor the conference/non-conference dichotomy differed signi-
ficantly from the controls, the conference procedure was not associated with
an overall increase in dropped cases. The conference procedure may have
facilitated the tighter review of cases for this judge, but it, at maximum,
only reinforced a change in screening cases after arraignment. The discus-
sion of possible treatment effects has also raised the possibility that the
conference procedure might be counterbalancing a general shift in practice
for this courtroom, thereby producing an independent effect. However, the
comparison among conference conditions does not support such an explanation,
since neither the conference nor the non-conference cases differ signifi-
cantly from the controls. In summary, Judge A's courtiroom appears io have
reviewed cases in order to estimate the appropriateness of the conference.

A similar review, or its functional equivalent, was probably being applied
to control cases with the result that overall more cases were being screened




out without an adjudication and fewer trials were being held. There is a
suggestion that this judge's explicit policy that he would not give a more
severe sentence if a trial were invoked may have encouraged the use of trials
after a conference was held, although the number of trials is so small in

all cells that any substantive interpretation is at best tentative on this
point.

Judge C's use of the conference shows a somewhat different pattern
with respect to the method of disposition. There is a striking difference
between the conference and non-confere¢nce cases, with the non-conference
cases being much more likely to go to trial or be dropped and much less
likely to settle. 1In this courtroom, there appears to have been a strong
tendency 1o cancel conferences where a trial or dismissal was likely. The
decision to hold the conference was an important peint at which the strength
of the case was reviewed. Where settlement was unlikely and/or inappro-
priate, the settlement conference was not attempted. The use of the confer-
ence did not change the proportion of trials or dismissals for this judge.
Raiher, the early review was being employed for all cases in this courtroom.

Summar In the context of basic similarities among judges
and stablllty across tlme in the proportions of trials, settlements and
dismissals, the conference procedure appears to have had minimal impact on
the way cases are disposed. There is fairly strong evidence that two of
the three judges employed a screening process, reviewing the possibility
of setilement, prior to convening the conference. However, the increases
in dismissals and decreases in trials appear to be due primarily to a shift
in these courtrooms' practices across the board and not to the treatment
itself. The apparent changes over time are not due to changes in the entire
court system. At most, two of the three test judges may have adopted some
new practices which were consistent with the conference procedure of deter-
mining ahead of time the utility of settlement discussion.,

D. Timing Issues: Measures

Another area where the conference procedure might be expected to affect
the processing of cases is in the timing of the disposition. The cqnference
reform does not contain anything inherent that would speed up or slaw down
the processing of cases. The null hypothesis of no effect may be the mosti
persuasive. However, it is plausible that the meeting of all parties at an
assigned time for the purpose of discussing possible dispositions may reduce
the number of discussions and the length of time intervening. Therefore,
joint consideration rather than the sequential bilateral discussions may
speed up the process. Alternatively, the conference's joint discussions
may constitute an additional meeting, resulting in further delay,

The timing issues were approached in two ways. First, t1he number of
days from arraignmeni io closing was calculated. This measure called Time
1o closin is an indicator of the time the case was in the criminal divi-
sicn and, therefore, the time the participating judges had jurisdiction over
the case. A second measure looks at the issue of speed-up or delay in terms
of when the case closed in relation to the original irial date which was .
set at arraignment. This variable, called timing status, has three cate-
gories of cases: those closing before, on, or after the original trial date.




E. Time from Arraignment to Disposition: Findings

I. Description of jurisdiction. a. Timing for all closed cases. Among
all the cases in the sample that closed, the average length of iime from
arrest to closing was 138 days. * The focus of the study was on the period
from arraignment to closing for which the average time was 84 days. 4/ Table
7-5, page 75, shows the average number of days for each of the test and com-
parison judges under each of the treatment conditions. The average score
has the disadvantage of becoming skewed in the presence of extremely long
or short cases. That characteristic is substantively interesting, because
extremely long cases can be expected to impose additional processing costs
and, hence, should be given more weight than short, "easy" cases in a study
of court costs. The figures point to the fact that the implementation of
the pretrial settlement conference took place in a system that processed its
cases relatively swiftly., # '

b. Differences among judges' courtrooms. The decisions about tihe
timing of cases are made by various parties individually and jointly. Per-
sonal schedules, availability of witnesses, completion of motions, and stra-
tegic considerations all play a part in determining the rate at which a case
moves through the court system. An additional issue is the practices of each
courtroom. These praciices would extend beyond issues involved in an indi-
vidual case and include the ways in which each courtroom worked out such
questions as the appropriateness e¢f trials, judicial involvement in pretrial
proceedings, and the discipline imposed by the judge on the attorneys. Table
7-6, page 76, presents the tests for differences among judges and treatment
conditions. Part A shows the results of a iwo-way analysis of variance test
for differences among test judges and between treatment conditions. ¥*

The significant differerices among courtrooms reflect differences in
courtroom practices regarding the speed with which cases were disposed.
Further, the statistically significant interaction score shows that each
courtroom behaved differently in the alternative ireatment conditions. The
significant interaction effect confirms the view that the three testi judges,
who were not randomly selected, indeed represent different judging and
courtroom practices. As a result, their use of the conference and its
effects on timing choices must be treated seperately.

*ThTs 1s not a measure of speedy trial rules, since it does not exclude
periods when a case was off the calendar for any period of time for any of
various reasons.

#To the extent that treatment affected the time variable, this summary mean
score incorporates the treatment effects. The pretreatment mean for all
judges was 111 days, which is still relatively fast.

*#*The time variable, calculated in days, is an interval scale. Hence, analy-
sis of variance is appropriate. Analysis of variance in this instance has
the advantage of parsimony over the chi square tests used with the method of
disposition, which was a categorical variable. Here we can report with three
scores the relative independent and interactive effecis of courtroom and
treatment condition differences, because the procedure can simultaneously
look at effects of both variables rather than physically controlling for each
possibility. This one test is not sufficient to pinpoint precisely the lo-
cation of or direction of any differences; that problem requires additional
tests presented in Parts C and D.
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TABLE 7-5
DISTRIBUTION OF MEAN TIME TO DISPOSITION
Pretreatment Test Control
Test Judges - - ' -
| X= 208.2 | X= 82.7 X= 116.4
A s= 238.9 bos= 61.2 s= 77.9
R N=37 . Nel20 * N=66
X= 86.2 . X= 64.4 . X= 80.9
i
! !
B s= 52.% Pos= 45.5 } s= 65.2
N3 _N=108 | - N=71
X= 132.8 X= 60.8 | X= 81.8
|
c s= 123.0 s= 44.3 b s= 63.1
' N=40 , : N=117 : N=73
ComEarison
—u es e e e . - e e
X= 72.9 | X= 70.3
‘ | :
D - s= 81.2 | s= 68.3
X= 75.0 | . X= 60.7
E S= 4700 . 1 S= 4961“
N=39 } ’ N=66
X= 89.5 L X= 743
F S= 7007 . ‘ S= 52-3
N=39 . ..u.h.u‘..; . e .- N=72
X = mean score. s = standard deviation.

The finding that Judges A, B, and C processed itheir cases at different
rates is evidenced by the disparity in the length of time for each treatment
condition. The difference between the fastest and slowest of the three
judges is 122 days for pretreatmeni, 22 for iest, and 30 for conirol cases.
In each group, Judge A was the slowest. Since Judge A also had a substian-
tially higher trial rate in the pretreatment cases and since trials are more
time consuming, the much larger dispariiy in that group is probably under-
standable.

c, ‘Changes in the jurisdiction. The time elapsed petwegn arrest
and disposition occurs in the contexl of formal rules regarding right to a
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TABLE 7-6

TEST FOR DIFFERENCES: a/ ARRAIGMMENT TO CLOSING IN DAYS

A. Interactions Between Treatment Conditioens and Judges

1. Main Effects

b. judge effect.

2. Interactions

a. treaimeni effect

Test judges, three treatment conditions

F-ratio

34,

i4.

5.

Q3% %%
3% %

7] %%

B. Changes in Jurisdiction over Time: Differences

for comparison judges:

a, Judge D
b. Judge E
c. Judge F

Among two treatment conditions

C. Treaiment Effects:

Foratio

2“
l.

Differences

tions for test judges:

a. Judge A
b. Judge B
c. Judge C

Among three treatment condi-

03
13
O/

=
ol

E-ratio

17.
3,

O4% %%
28%

15.92%%*

D. location of Differences Among Treatment Conditions for Test Judges

Judge A

22,78

Pretireat

§.28%%

T~

Control
\J

i a/ Analysis of variance:
.001.

Judge B

-

\n
O
o0

10.64%* prEireat

*¥ = sig. at

Judge C

’ ’4

/‘ Test
*' .

-

/

3.98% Prétreat
o

Contirol
st

i

[ l

Test
: 29'::'30*4/

\\

et |

7.29%%

8. 49 ***

Control

3 ¥*¥% = sig. at’

e - e

ot e
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to Q/speedy trial. Any changes in those rules or in theis implementation
might well confound possible treatment effects. Table 7-6.B, page 76,
shows the tesis fgr that iype of explanation by comparing each comparison
judge's cases closed prior 1o and during the 1mplementatzon of the confer-
enc@ procedure. To the extent that the comparison judges did not partici-

pate in nor adopt any of the conference procedures, they can serve as some
indicaiien of what was happening in the system as a whole. The tests. indi-

. cate that the slight speed-up in processing between pretreatment and con-

trol ceses is not statistically significant for any of the comparison judges.:
There is no support, therefore, for an interpretation of historical shifts
in the court environment as an explanation of changes in the test ;udges'

practices.

2. Treatment effects: Time to disposition. a. Differences mnong

treatment conditions. 1he dijierences among :he treatmenti conditiions, which

are described by the variation in mean scores in Table 7-6, above, are docu-
mented in several tests. The significant main effect for treatment effect
in Table 7-6.A is evidence that the groups differ. When the comparisons

are made for each judge, the finding is the same (See Table 7-6.C). Finally,
the location of the differences, demonstrated .. 7-6.D, show that the test
group for each judge was different from either inhe pretreaimenti or control
groups, as would be expectied if the conference had made a difference. The
mean scores in Table 7-5 tell us what the direction of effect was. For all
three judges, ihe iest group closed faster than the respective pretreatment
or control groups. The findings, which show up consistently, of a signifi-
cant ﬁ%@ﬁd-”p in the test group indicate that the cornference procedure was
responsible for: 5horten1ng the period of time to disposition. The shorten-
ing occurred irn-ithe slow and fast courtrooms, indicating that the change in
processing was not related exclusively to one style or another of processing
cases.

. One possible l1m11a1£on on the argwnent that credits the conference
procedure with speedxﬂg up the process is the significant difference between
the two untreated groups (pretreatment and control) for Judges A and C. For

~both judges. the control cases were disposed faster than the pretreatment
“cases: This shift suggests that something was occurring over time that was

changxng,ihe practices in these courtrooms for all cases, not just the test
group. :Giveit 4heg' fact that the test cases proceeded even faster -than the
control cases, is most lxkely that the conierence procedure by itself
was the cause of the shift in the test cases. The findings suggest some.
application ¢of the conference procedure to 1he control cases of Judges A

b. szferencc&fmnong conference rondxtlons. As indicated in the
1ntroductxoﬁ to this. chapter, there is nothing inherent in the conference

_procedure that can explain the speed-up it produced. The comparison between
“the conference and non-conference cases gives some suggestlon about how the’

process affected the timing.

The.differences in the average time from arraignment to closing for
conference and non-conference cases are quite small. Conierence cases took
an average of 69 days, while non-conference cases took 70 days. Table 7-7,

page 78 shows these distributions.

Unlike ’he pattern ior method of disposition, where the control cases
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TABLE 7-7
TIME TO CLOSING IN DAYS: DISTRIBUTIONS FOR CONFERENCE STATUS
Conference Non-Conference Control
Test Judges | - fromee e b T
— 1 X=85.9 X= 75.5 | X= 149.4
A $= 62.2 s= 58.9 = 160.7
N=83 ! N=37 ! N=103
- et o o SO o
t X= 63.6 | R- 66.0 I X= 82.8
‘ . i H
B | 5= 3 i 5= 50.9 . 5= 60.9
| N=74 | N=34 N=109
' R= 56.7  X= 69.7 ; X= 99.9
C s= bl.4 : s= 51.0 | s= 91.8
g N=92 N=22 N=113
i = mean scare. s = standard deéiation. !

fell between the two other groups for the timing variable, here the control
cases took longer than either group, with a mean across the three judges of
111 days.

Table 7-8, page 79, presents the findings on the tests for differences
in timing among the three test judges in the use of the conference. The
two-way analysis of variance tesis in Part A show differences among the
judges and among the conference conditions. These findings are elaborated
in Part B, where the tests show differences among the conference conditions
for all three test judges. The location of the differences, plotted in
Table 7-8, shows that for none of the judges were there significant differ-

. ences between the conference and non-conference cases. The differences, were
instead, between the conference and control cases.

The similarity between the conference and non-conference groups sug-
gests that a case did not need to go to the conference to reap its benefits.
One explanation for change would seem to lie, then, with the setting of the
conference itself. However, the prior practlce in Dade County of more or
less routinely holding sounding conferences prior to trial to assess the.
likelihood of settlement should have negated the conference effect if the
conference was merely serving a scheduling function of getting people to-
gether at an appointed time. On the contrary, even with the sounding con-
ference (which was part of the courtroom procedures for all cases), the
settlement conference procedure shortened the time.

We have indicated in the discussion of the method of disposition the

apparent introduction of a more careful screening process. The findings
here on the timing suggest that while cases where settlement was unlikely
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' Among three conference con-

TABLE 7-8
TIME TO DISPOSITION: TESTS FOR DIFFERENCES AMONG CONFERENCE STATUS |

A. Interactions Betweon Conference Conditions and Judges

Test judges, three

- —

conference conditions: F-~ratio
1. Main Effects
' a. conference effect 19.97%*%
b. judge effect 15,1 5%%%
2. Interactions _ 2.33%
N=667

B. Differences Among Conference Conditions

ditions for test judges: F-ratio
a. Judge A 8.92% %% f
b. Judge B 3.17+% :
c. Judge C 9.37%%%

C. Location of Differences APmong Treatment Conditions for Test Judges

Judge A Judge B Judge C ’/’/1

Non~conference Non-conference Non-conférence

g
~i4 06 1.59

ngii:z;;e 7.44%*%| Cénference 2.12 Conference 2.23 )
WSeEER \5\.45* \17.43*** '
i

\
Control - Control ‘N\\\“Contro
* =z gig. at .05%; ** = sig. at .0l; *** = sig. at .00l.

were screened aut of the conference, at the same time the review te reach
that decision forced a discipline.on the disposition decision. The most
likely explanation is that not just scheduling the parties to meet together,
but scheduling the meeting with the stated purpose of discussing setitlement
alternatives, encouraged a speedier disposition process, wheither ihe solu-
ilon was trial, settlement, or dismissal. The discussion itself, or the
scheduling of that discussion, appears to have forced an earlier preparation
by the parties, reducing delay. ‘

To the extent that attofnéys are faced every day with a variety of
deadlines, and that ‘they respond by routinizing their behavior to respond
. i
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to these scheduling demands, the anticipated or actual meeting with the
judge to discuss the seitlement may encourage dispositions because that is
the task at hand. Unlike the sounding conference, the settiement conference
has the expressed intent of discussing alternative settlements.

One attorney suggested that the procedv ¢ : -ouraged the parties to
study the file in order to be prepared for negotiation discussions. In
discussions with court observers the point about preparation was amplified.
They felt that the prior preparation facilitated communications among the
parties at the conference. The confer.nce, to the extent that more parties
who must be consulted are present, made ratification of a possible settle-
ment a likely result. It reduced ihe need for subsequent negotiations be-
cause all were prepared to reach a disposition.

3. Early closings: Findings. a. Description of the jurisdictioen. The
preceding section analyzed the amount of time elapsed batween arraignment
and closing. In this section the issue is the timing of the disposition
relative to the court's prediction, determined by the trial date assigned
at arraignment. The distributions across treaiment conditions are presented
in Table 7-9, page 81.

Prior to the introduction of the treatment procedure, the iest judges
averaged 5 percent of their cases closing before the original trial date
(the one assigned at arraignment) and 80 percent closing after that date.
The comparison judges also closed 5 percent of their cases early; while 62
percent closed late. 1In all of the groups, more than half of the cases
closed late. The most likely time at which a case might close early would
be at a sounding conference, a proceeding most of the judges regularly sche-
duled shortly before the irial date in order to assess readiness for trial
or disposition. Across the pretreatment and control groups for all judges,
only 6 percent closed early. This low figure indicates that the procedure
used prior to the settlement conference implementation did not produce a
great volume of early closings.

b. Courtroom differvaces in the timing of the closing. As with
the other ‘aspects of the processing of cases, the timing of the closing
relative to the original trial date is likely to be affected by differing
courtroom practices. Part A of Table 7-10, page 82, presents the various
tests for courtroom differences. Among the test judges, courirooms varied
significantly in the use of the early, on time, and late, closings under
all three treatment conditions. The comparison judges' courtrooms diffeied
within the control group, aiihough not in the pretreatment group. The sig-
nificant differences indicate that the courtrcoms did have their own prac-
tices. In general, the test judges tended to experience late closings some-
what more than the comparison judges.

c. Changes in the jurisdiction over time. The timing of the

closing relative to the trial date assigned at arraignment is a functisn,

to some extent, of the rules and procedures used in the jurisdiction. A
policy change such as stricter enforcement of the speedy trial rule could
well affect the implementation and/or the evaluation of the pretrial set-
tlement conference procedure. Table 7-10, page 82, tests for changes over
time in the jurisdiction by comparing pretreatment and control groups for
each comparison judge's courtroom. The findings, which show no statistical
difference between the two groups for any of the judges, indicate that no
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TIMING STATUS:2/

TABLE 7-9

Pretreatment Test Contirol
% % %
Test Judges RO R SO VOO
Before 10.8 33.6 12.3
A On 10.8 8.8 i1.0
Af ter 78.4 . 57.7 76.7
100.0 N=37 ' 100.0 N=137 100.0 N=73
Before 2.8 Y17.9 4.9
B On 27.8 26,1 ; 25.9
After 69.4 58.0 59.1
N=36 N=112 N=81
———— g S ey 3 - . - P P L we save Q. —— a1 PLE w AP T P S i P
Before : 0.0 18.3 ? 2.6
C On ' 7.5 19.8 19,2
After | 92.5 61.9 L 78.2
i N=40 N=126 N=78
Comparison Judge—swwm—m. S !
f
Before 10.5 - 14.1 :
D On 31.6 ( 31.0 :
After 57.9 ' 54,9
Before ”5_0 o I ) T llf".ml% 1
E On 38.5 ! 1.1
Af ter 61.5 [ 57.5
N=39 g N=73 |
Before 5.1 . § Y 4
F On | 28.2 Poo22.1
Af ter 2 66.7 66.2 o
| N=39 : N=77
i - s - Py T—Y Py A mrad N ! AP ek Stema U et O AL .....,..'..‘

a/ % of cases closing befo

DISTRIBUTIONS AMONG TREATMENT CONDITIONS

. P ‘ae oA wa . g . v -n& - »
re, on, or after original trial daie.
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TABLE 7-10
TIMING STATUS: DIFFERENCES AMONG TREATMENT CONDITIONS a/

A. Differences Among Judges

xz
1. Among three test judges in: . -
a. pretreatment cases 12.52%%%
b. test cases 18 . 4l *%xx
c. contro! cases I1.05%
2. Among three comparison judges in:
a. pretreatmeni cases 5.01
b- control cases 12.56%%

B. Differences Among Treatiment Conditions

o ——

xa
. Among two treatment condi- -
tions for comparison judges:
a. Judge D .29
b. Judge E ' .65
c. Judge F 1.58
2. Among three treatment condi-
tions for test judges:
a. Judge A 15.95%%%
b. Judge B 11.07%
c. Judge C 23,80%*%

C. Location of Differences Among Treatment Conditions for Test Judges

Judge A . Judge B Judge C

/4””’,/’Test est es
f"”,r7.40* "’,,5.10 l/’,14.15***
Pfetreat 11.14%%* Pretreat 7.30% Pretreat 11.57 %%

~C6 30 v06

Con&::} \\\\\‘Coqlifj Con&ii&

a/ Chi square {x?). * = sig. at .05; ** = sig. at .0l; *** = sig. at .00l.
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system-wide change occurred during the period of the evaluation that might
explain the findings. The inspection of means shows the siability with ap-
proximately 40 percent c1051ng on or before and 60 percent closing after
the original trial date in both groups.

d. Differences among treatnent conditions. The tests for differ-
ences among the treaument conditions, presented in Table 7-10.B, show sta-
tistically significant differences for all three test judges. In each test
courtroom, the pretreatment and control groups were similar; but the test
and control groups were very different. For Judges A and C, the pretireat-
ment and test were also different. * The proportion of early closings
increased substantially in the test group, while the proportion of late
closings went down. It is interesting to note that the proportion of cases
closing on the original trial date was quite similar across each judge's
treatment conditions. 1In the three courtrcoms, the {wo types of control
groups were similar to each other, but differed from the test group. Fur-
ther, the direction of effect was the same for all three courtrooms. The
¢ifferences, then, tested on this variable approach the ideal pattern of
measured treatment effects.

e. Compar‘®son of conference and non-conference cases: Description
of conference conditions. 1he way in which the conierence procedure func-
tioned to produce the changes in ithe timing of the disposition can be sug-
gested from comparisons between conference and non-conference cases. The
analytical problem is the same as that involving the length of time to dis-
position. 1is the treatment effect due to the scheduling function of the
conference or due to some process in the conference itself? Table 7-11,
page 84, shows the comparisons between conference conditions. The most sig-
nificant point of comparison is the early closing category where the 24
percent of the conference and 21 percent of the non-conference testi cases
closed early. These figures are quite different from the control groups,
in which only 6 percent of the cases closed early. From ancther perspective,
43 percent of the conference cases, 33 percent of the non-conference cases,
and oniy 23 percent of the contirol cases closed on or before the original
trial date. ’

f. Tests for differences among conference conditions. i. Differ-
ences among udges' courirooms. 1he tesis for diiierences among the courti-
rooms in their timing of the disposition are shown in Table 7-12, page 2&5.
The conference procedure functioned differently for the three courtrooms,
as is shown by the significant courtroom differences in Table 7-12.A, page
85. It is particularly interesting to note that, among the non-conference
test cases, Judge A closed 49 percent on time; Judge B, 29 percent; and
Judge C, 23 percent. The difference between the judges is significant among
the conference group, ranging from 39 percent closing by the original trial
date for Judge A to 48 percent for Judge B, although the difference is not
as great as among the non-conference cases.

ii. Tests for dxfferences among conference conditions. Each court-
room differed significantly in the timing of the disposition among the con-
ference, non-conference, and control groups. The findings are presented in

*The differences in Judge B's courtroom were not statisiically sxgnlficant,

but the pattiern was the same as for the other two judges.
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TABLE 7-11
CONFERENCE STATUS: DISTRIBUTIONS ON TIMING STATUS a/

‘ Held Not Held Control
% % .
Test Judges  ._.._ . C e T A
Before | 29.7 42,2 [ 11.7
A on . 8.8 6.7 i 10.8
After | 61.5 511 L7705
j N=91 _ N=45 | N=111
Before . 24.7 2.9 C 4.3
B On . 23.4 | 25.7 . 26.5
| :
After i 51.9 714 69.2
: N=77 N=35 N=117
Before . 18.8 . 18.2 ; 1.7
z f i
C On 23.8 b5 15.3
Af ter 57.4 . 77.3 83.1
N=101 N=22 | N=118

-t et SRR St te ...-...»u.‘«- B e T T om . BRI
a/ % of cases which closed before, on, or after the original trial date.

Table 7-12.B and 7-12.C, page 85. For Judges A and C, the conference and
non-conference groups were similar, although each was different from the
control groups.

For these two courtrooms, the salient aspect of the conference proce-
dure was apparentily the setting of the date and purpose of the conference.
- As was suggesied in the discussion of the length of time to disposition,
the jurisdiction already used a sounding conference with the judge and two
attorneys attending to assess readiness for disposition. What would distin-
guish the pretrial settlement conference from the sounding conference in
terms of scheduling would be the expressed purpose: to discuss disposition
alternatives. The pressure of the conference's purpose, in which discus-
sions were to take place in front of the judge, may weil serve to encourage
the parties to conclude the disposition in its final form. Thus the review
for. the conference may facilitate speedy disposition of cases. The presence
of ‘he other parties may encourage a timely decision and discourage postpon-
ments.

Another aspect of the scheduling process for Judges A and C wac the

apparent tightening up of the screening process. As was noted i~ the dis-
cussion of the method of disposition, there was some evidence .hat those
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TABLE 7-12
CONFERENCE STATUS: TESTS FOR DIFFERENCES -a-ION TIMING ISSUES

A. Differences Among Judges

Among three i1est judges in: ~x?
a. conference cases 10.1#%
b. non-conference cases 22, 5% %%

B. Differences Among ConferenceConditions

Among conference conditions for lest judges 3ca
a. Judge A 19, ] %%x
b. Judge B 22.9%%%
c. Judge C 26 . 5% %%

C. Location of Differences Among Treatment Conditions fior Testi Judges

Judge A ’ Judge B Judge C

Non-conierence Non-conference Non:ggpferencq

2.1/ /s'ou*/ , 475

Caﬁzgzglce 18.29%%x CQQii:f?ce .16 C3ﬁ;:::;ce ' 13.40%%%
10.1&\ 13,3*< : \ZJ-Q

Control Coptrol Control

a/ Chi square (X%); * = sig.. at .05; ** = sig. at .0l; *** = sig. at .00},

courtrooms were dropping more cases, which poinis to a more careful scru- .
iiny. Drops due to unavailability of witnesses would be associated with a
lengthened, rather than shortened time io disposition, since witness prob-
lems tend to increase the longer a case takes. * Therefore, ths increased
drops are probably associated witii changes in the courtiroom's view of the
case, rather than witness problems or other case-nased reasons for ds&nis—
sals. ; :
! .
Judge B's increase in the proportion of closings prior to and on the
original trial date occurred only in the conference group. ﬂhe non-confer-

¥The court records did not routinely indicate the reason fdr dismissals, so-
we can only infer such an interpretation from the finding fhat somewha%lnore
drops were occurring at the same time as a speed-up in cl ing.
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ence group looks very similar to the control groups. Since this courtroom
did less screening fcr the conference regarding the likelihood of cases
settling, it is not surprising that the effects on timing occur only when
the conference is actually convened. While we observed some instances of
explicit screening of cases on basis of likely disposition, court file data
did not suggest screening on these criteria.

Since the power of a potential settlement review was not the critical
factor in this couriroom, the explanation of the .reatment effects appears ]
to lie in the interactive process of the conference. In the comparison of
judicial style., Judge B was described as consulting witli others, both lay
and attorneys, more extensively than the other judges. Involved in the con- !
sultation process was the relatively intensive effort by all parties to ob-
tain a mutually satisfactory disposition of cases. (See Chapter VI, section i
C.4 for fuller discussion of judicial style.) The use of the conference |
procedure in this courtroom, with the strong emphasis on reaching consensus, ’
suggests that the negotiation efforts themselves aided the timely disposi-
tion of cases.

F. Lay Contacts with Court Personnel: Measures

A different perspective on the effects of the conference procedure is
the amount of communication it generated between defendant, victim, and po-
lice officer, on the one hand; and attorneys and judges, on the other. The
hypothesis was that the conference process would increase the amount of con-
tact between the parties over and above wh2t would normally take place, re-
sulting in more personalized attention to the needs of the lay parties.

Such an increase would have potentiial effects on the allocation of court re-
sources: the time and personnel involved in any increase in the amount of
contact with lay parties would need to be considered.

Two sources of information are available to analyze this topic. First,
from our discussion with court personnel, we learned that the task of in-
forming police and victim was handled almost exclusively by the secretarial
staff of the assistant state attorneys. Defendants were informed whea they
appeared at arraignment of the conference date. Subsequent discussions would
be between attorney and client, or, again, secretarial staff and client.
Since the conference represented an additional procedure in the court system,
time costs are associated with it. To the exient that the number of subse-
quent proceedings is reduced by more expeditious disposition procedures, the
added time costs of organizing the conference may be offset.

The second source of information regarding communication between court
and lay parties is responses from interviews with defendants, victims, and -
police after the case closed. (See Chapter IIl for discussion of interview
procedures. Interviews were conducted among all test and control groups.)
The items of concern here are the number of court personnel the respondents
tﬁlked with and the number of issues the respondents raised with each of
them., * X

*Cour personnel included: judge, assistant state attiorney, defense counsel,
police, an? any member of a social service agency ( e.g., Probation officer,
cr bailiif). :

T
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1. Analytical plan for interview data. The analysis consists of, first,
aggregate comparisons of defendantis', victims', and police officers' reports
0of these contacts. Second, tests are made between three treatment conditions
(test and control group for the test judges, and controls for the comparison
judges). The tests allow estimates of the impact of the procedure on the
court's processing. The third set of tests compares three groups: those in
the test group who reported that a) ihey did and, b) did not attend a con-
ference, and c) all contros!l defendants, victims, and police (for both test
and comparison judges). As with the comparisons between conference and
non-conference cases, ihis set of tests cannot indicate the exteni of change
due to the conference since attendance was a matier of choice, not experi-
mental manipulation. It does inform those ccmparisons, however, by indi-
cating differerices associated with attendance at the conference. We cannot
make any causal statements since attenders may differ systematically from
non-attenders. Confounding any comparison between attenders and non-attenders
is the fact that some conferences were cancelled and/or some respondents
said they were not notified, an issue discussed in Chapter VI. Therefore,
some non-attenders might have attended had they had the opportunity. (See
Chapter IXfor discussion of related issues, distinguishing between systemic
and individual-level effects.)

G. Lay Contacts With Court Personnel: Finding§

1. Differences among lay parties in number of peopie contacted. The
average number of people in the court sysiem with whom any member of those
groups talked was 1.3 people. Table 7-13.1.A, page 38, shows the mean
scores for each group. The score is the same for defendants, victims, and
police. One might have expected somewhat greater contact with members of
the court system, at least for the defendant. However, the procedures for
communication by a defendant are usually fairly carefully delimited; so per-
haps there is a relatively low ceiling, with only a few parties likely to
be contacted. .

2. Differences among treatment conditions. The comparisons among the
three treatment conditions, presented in Table 7-13.1.B, above, show sub-
stantial similarity between the treatment groups for defendants, victims,
and police. For each respondent group (i.e., defendant, victim, and police).
the test group reported somewhat more people contacted although the pattern
is not statistically significant. The overall similarity among the treat-
ment conditions indicates that the conference procedure did not result in
any significant greater number of parties in the court system getting in-
volved in talking with the respondent groups.

3. Differences among the attendance conditions. The comparisons be-
iween attcnders and non-atitenders, in lable 7-13.11, show significant dif-
ferences among the attendance conditions for all three respondent groups.
The mean scores, shown for each attendance condition, are significantly
higher for the attenders than for either group of non-attenders. This pat-
tern indicates, as would be expected, that by going to the pretrial settle-
ment conference, one meets additional parties to the proceeding. Members
of the test group who did noi attend a conference were substantially similar
on this measure to the control groups. Because the exposure to members of
additional offices of the court appears to occur primarily at the meeting
itself rather than through phone calls or other meetings, the staffing costs
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TABLE 7-13

LOCATION OF DIFFERENCES: a/ NUMBER OF PEOPLE CONTACTED b/

I.A. Average Number of People Contacted

Defendants Victimé Police
X = 1.3 X =1,3 X =1.3
I.B. Differences Among Treatiment Conditions
Defendants Victims Pelice
Control® | Contfol: Control
est judge “’,p—’:Test judge 1€st judge
, X=1.32(N=72) "”’_,.—* X=1.06(N=69) "”’,ﬂ—*f”’—’i 1.24(N=92)
Tes Test Test '
X = 10#5 1075 x = loql* 2-{“2 x = loq‘l 1.26
(N=132) (N=127) : (N=175) ‘
\\\\‘N\\\\Qontrol. com- \\\‘\‘\sk\\~control° com- \\\\‘\\\‘Control com-
, parison judge parison judge parison judge

X=1.20(N=93)
\l

Defendantis

Not‘KTT;;::L

X=1.29(N=49)

Atiended Attended Attended
X =1.55 2.96* X = 2. 33 15 27 ®%¥ X = 2.35 29.90%%x
(N=85) "(N=36 (N=48)
‘~\§~\‘~“‘-v Control ! Control . Control
%=1.35(N= 85) =1.26(N=155) X=1.22(N=208)

a/ Analysis of variance tests. .Number inside trlangles are F-Ratio scores: * = sig. at .03; JVA

¥*% = sig. at .00l. b/ Range

II. Attendance-related Differences

X=1.42(N=86)

X=1.23(N=116)

NdT’X::;::;;
,,,,/»””'x 1.09(N=91)

0 to 5.

Victims

Police

~=Not Attended
X=1. OS(N 127)




of the conference cauld be considered minimal, if the judge and attorneys
would be present in any 4&vent. ”

The faiiure to find sign1f1cant diiference among treatment conditions
in regard to the attendance-related differences may be due to several things.
First, the number of attenders in any of the groups is relatively small.
Sixty-four percent of the defendantis in the test group said they attended
conferences, 28 percent of the victims and 27 percent of the police said
they attended. To have the conference make a significant difference, if
attendance is the thresholdfor effect, would require an extremely large im-
paci to counteract the effects of large proportions of non-attenders. A
second point to note in ihe interpretation of attendance-related differences
is the possible szif-selected nature of the attender group. If one disre-
gards the stated reasons for not attending the conference and concludes that
atienders tend generallly to be more soc;ally conscious, responsible citi-
zens who go because of some sense of civic duty, then the findings suggest a
quite.different interpretation. Attenders, being more active generally,
would be the individuals who would seek out more contacts with court personnel
regarding the progress of their case. According to this interpretation, the
greater numbev of people coniacted by attenders would only be a function of
thls greater activism or attendance syndrome.

 One problem with an atiendance syndrome interpretation for this partx—
cular: finding is that ihe number of people one could be expected to contact
‘in most criminal cases is finite. Of the court officials who were inc¢luded
(judge, assistant state attorney, defense counsel, police, and social
agency), one would be most likely to talk with the appropriate counsel or
or police. Rarely would one be likely to initiate a call to a )udge about
a pend;n% case. A defendant or victim would also probably not initiate con-
tact with tbe opposing counsel. Police might see both counsel but, again,
not the judge. Mosi questions that would arise would be handled by the
appropriate counsei. Therefore, even the most civic-minded participant is
generally limited in the number of different offices which can be consulted
because of the constraints on the socxally and legally appropriate officials
who. can be contacted, the increase in the number of contacts is most likely
du&ﬂto face~to-face meetings at the conference, rather than by lay-initiated
‘eff ofts 1o keep informed of the progress of the case.

4. anber of issues discussed. a. thferences among respondent groups.
Unlike the number of contacts, ithe number of Issues discussed i5s not as Cifl«
s, cunscribed by court procedure and personal preference. Potentially, one

'Dicould discuss almost any number of topics with one or more people. The re-

spendenis were asked about eight likely subjects, ranging from scheduling
and transportation problems to issues of court procedure and the facts of
the .case. These findings are presented in Table 7-14, page 91. The defen-
dants discussed, on the average, 2.2 sub)ects; victims, l.6; and polnce, 1.4
subjects. The cqnpavatxvely large number of issues for the defendants is

“yo. - not surprzsxng, given that the defendant's presence and, perhaps, informed

;l*Respondents were not asked to 1nd1cate whether they talked with these peo-

“'ple at a zonference or outside, but the difference between attenders and.

non-attenders on its face suggests that the addxtxonal contacts were made
‘at the conference xtself. ,
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participation in the preparation of the case is important at more points

in the case processing than is the participation of victim and police. The
police's greater familiarity with court procedures, on the other hand, pro-
bably reduces the necessity of talking about some issues. :

b. Differences among treatment conditions. The test and two con-
trol -groups did not report significantly different numbers of issues discus-
sed, While the victim and police test groups had, as expected, a slightly
higher number of issues, the defendants in the test group were slightly
lower than the control groups. The findings show that the consultation pro-
cess of the conference procedure did not produce any overall changes in the
variety of information that defendants, victims, cor police received from or
gave to the court system.

c. Differences among attendance conditions. Even though the con-
ference procedure did not produce an increase in the number of issues dis-
cussed in the entire test group, comparison between attenders and non-atiend-
ers may be instructive. The findings are shown in Table 7-14.11, page 9},
Defendants who attended were not significantly different from their non-
attender counterparts. Two possible explanations c¢an be offered. K First,
it is possible that no attendance syndrome acccunts for defendants' presence;
and, hence, the more and less inquisitive are distributed proportionately
in both groups. Second, the topics that were asked about may be more or
iess required information in the prosecution of a criminal case, so that the
issues wete raised in one forum or another.

The victims and police who attended the conference reported more than
twice as many issues as the non-attender group. Since the conference often
covered many of the issues mentioned, it is not surprising that atienders
would mention discussing them if they had not been covered before. Further,
the victims and police occupy different positions in the prosecution proce-
dure from the defendants. Whereas the defendant's view may, of necessity,
be consult d at various points in the process, the victim and police more
often play a peripheral role, requiring little exchange of information. At
the conierence, or in prepartion for attending, the victim and police may
discuss issues that otherwise are not considered unless part of a police
arrest or investigation report. While certainly there was room for respon-
dents to forget having discussed some issues, the forgetting function is
probably evenly distributed among the treatment groups. * In any event, the
victim and police attens'-rs, as would be expected, reported discussing more

- topics with court personnel than did non-attenders.

d. Summary of findings on lay contacts. The patterns on the num-

‘ber of people and the number of issues the defendants, victims, and police

discussed were similar. There were no measurable increases on either para-
meter sufficient to suggest that the court system was investing substantially
more resources in communications with lay parties, beyond what was occurring
In carrying out the professionals' other functions. The lay participants
who attended the conierence meeting reported more contact and more issues

*It is possible that the conference discussion reinforced topics in earlier
conversations that would otherwise be forgotten. If this process indeed
ocurred, the reinforcement process is perhaps still important; because it
produced what might be considered the desired effect: perceptions of having
talked with court personnel about the pending case.

e ’
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TABLE 7-14

LOCATION OF DIFFERENCES:2/ NUMBER OF 1SsuEs®/

I.A. Ayerage Number of Issues

Defendanis Victims Police
X = 2.22 X = 1.60 X = 1.44
« 1.B., Differences Anong'Trgannent Conditions
Defendants Victims y Police
ContrST‘ﬂ Comrﬁ'l’”1 Control® |
~lest judge test judge est judge
/ ~2.49(N=72) / =1.57(N=69} =1.29(N=92)
Test Tesi
<&X=2.12 <X=1. 68 1 49
N 132) (N=127 (= 173
Control: com- Control: com- Control- com-
‘§;rxson )ud ‘ arisen jud arison judge
=2.14(N= 93 1 50(N= 86 1 48(n= 11 )
’ 11. Attendance-related Diiferences
Defendants’ Victims Police y
Not Attended Not AtTEEEEE N ‘Fitended
X=2.06(N= 49) X=1.27(N=91) / 1.18(N=127)
Aitendeﬂ””"”’ Atte ¢Attended
«X=2.20 < X-2. 69 12.44%%% X=2.35 20.84% %% \
(N=85) (N=36) (N= 43\
Control Control

“%=2. 28(N=163)

a/ Analysis of variance tests.
¥%* = sig. at .00].

X=1.38(N= zo' )

\\rontzol |
X=1.53(N=155
~1

Numbers inside iriangles are F-ratio scores: #* = szg. at .05;

b/ Range equals 0 to 8 for defendanis and victims; 0 to & for poixce.«
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discussed. The system costs of producing those increases were relatively
low, to the extent that the conference meeting did not depend on the lay
attendance. (Sze Chapter X for further discussion of costs and benefits of
the conferance process.)

H. Summary

The pretrial settiement procedure presents a mixed pattern of impacts
on the allocation of processing costs in the courts. The procedure did not
substantially change ithe method of disposing of cases: it did not produce
significantly more trials or settlements. As a result, there is nothing to
show that the procedure substantially altered the time or information costs
involved in the court system's use of trials, pleas, or dismissals.

On the issue of the time that cases were in the system, the conference
procedure clearly produced a savings in that the cases assigned a conference
date were closed significantly more quickly than those not assigned a date.
This savings occured both with judges who had histories of slow and those
with fast calendars. The shoricned time in the system occurred in cenjunc-
tion with an apparent review of the likely method of settlement. For two
of the courtrooms (which appeared most likely to convene conferences when
a settlement was likely) the time savings occurred whether the conference
session was actually held or not. For the third courtroom, where the review
did not occur prior to the session, the time savings occurred only for cases
where the session was actually convened. Since the system already included
proceedings that reviewed the timing or scheduling of cases for trial. the
conference contribution may be associated with the negotiations process it-
seéf, or at least the anticipation of that negotiation, in front of the
judge.

The time costs of involving lay participants included the cost of in-
forming the appropriate parties of the scheduled conference; the findings
indicated that benefits of those contacts were reaped only by those lay
parties who actually attended the session. There may be a ceiling on the
number of court officials whom the lay parties contact voluntarily. In-
creased information dissemination may thus occur only if the lay parties

.share the burden of contact costs by attending the conference rather than

by relying on what the court system provides through written or telephone
contact.
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CHAPTER VIII
IMPACT OF THE CONFERENCE: EFFECTS ON CASE DISPOSITION

A. Introduction

This chapter focuses on changes in the disposition of criminal cases
that can be attributed to the pretrial settlement conference procedure. It
will examine the questions of determination of guilt and sentencing. The
pretrial settlement conference process as an arena for reaching a disposi-
tion does not contain any inherent notions about what are appropriatie or
desirable dispositions. The process does not have any built-in methods of
implementing a particular sentencing philosophy. While the procedure by
which the disposition is reached is different due to the presence of the
judge and the invitation to the defendant, victim, and police to attend, the
result of the deliberation at the pretrial settlement conference has not
been specified. The same range of disposition alternatives is still avail-
able. Further, the professionals who are making or contribivting té the
decisions remain ithe same, even though the decision-making process is re-
structured. To the extent that the role occupants are the same, the same-.
mix of seniencing philosophies, views of the criminal justice system, legal .
values, and personal backgrounds are likely to be involved. To the extent
that sentencing precdispositions are involved, no changes due io the conifer-
ence would be expected. ‘

Changes in the decision-making structure may have some effect on ihe
decisions made. 1/ For example, the victims may come in seeking {or be
thought by the judge and/or the prosscutor to want) vengeance. The vic-
tim's recommendation constitutes an additional viewpoint tnat must be taken
into account in the disposition decision. By the victim's inclusion the
decision-making process has been altered. The problem here is to determine
whether the inclusion modifies the output iiself. The defendant's presence
hypothetically may reduce the sentence severity or, perhaps, put into ques-
tion a seemingly open-and-shut guiliy verdict by the injection of the defen-
dant's perspective. Finally, the judge's presence may strengthen his own
position in reaching an independent decision since he or she would have more
control over the available information. * These examples indicate ways in
which a procedural change potentially may affect the types of decisions made.

B. Measures

The iwo decisions that have been evaluated are the adjudication and
sentencing decisions. The adjudication status includes three categories:
not guilty, dropped, and guilty. This measure includes all closed cases,
whether or not there is an adjudication. By incorporating dismissals the
measure accounts for all cases in the sample, excluding only the 8 percent
which had not closed at the conclusicon of the data collection period. The
inclusion of dismissals in the method of disposition variable has been dis~
cussed in the preceeding chapters (See Chapter VII especially.) -

#However, 1he judicial presence per se may not be expected to affect the
kinds of sentences givan in the aggregate, since no direction of affect i
implied by the variance in the amount of information available. o
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‘The study looks at sentencing in terms of the type and severity of sen-
tence. Two types of sentences were of particular interest. One hypothesis
was that the victim might be particularly concerned with rezeiving restitu-
tion for losses suffered as a result of the offense. Alternatively, one
might expect less use of restitution at the conference if the inability of
the defendant to provide it became obvious through information brought out at
the conference that would not generally be available in a traditionally ne-
gotiated case. To look at the consequences of the conference procedure on
the imposition of restitution, a dichotomous variable was creatied, measur-
ing whether or not restitution was part of the criminal sanction imposed.
Comparisons are reported on the use of restitution among the treatment con-
ditions (pretreatment, test, and contirol) and the conference conditions (con-
ference and non-conference test cases and control cases). It should be
noted that this measure looks only at whether restitution was imposed as
part of the sentence, not whether restiiution was finally paid.

The second type of sentence ithat will be reported is the imposition of

-incarceration. The variable is dichotomous, measuring whether or not the

convicted defendant was sentenced to jail or prison. The variable is of
interest because the loss of freedom is the strongest negative sanction that
is widely imposed in American criminal law and, as such, represents one cri-
terion of community norms of deviant behavior. From such a perspective, one
hypothesis about the conference procedure is that the greater involvement

of victim and judge, who in different ways represent community values, may
result in the more frequent use of incarceration. On the other hand, the
presence of the defendant may serve to individualize the case for the
decision-makers, resulting in less use of incarceration.

As indicated earlier, the procedure does not contain a sentencing phil-
osophy, so that the null hypothesis (of no change in sentencing practice)
would not indicate that the conference was ineffective. The finding of no
difference in these measures would suggest that the procedural change (the
use of the conference) did not produce a change in the decisional output.

The final measure to be reported is the severity of the sentence, or
criminal sanction. A modification of the Diamond-Zeise! 3entence severity
score is reported. 2/ (See Appendix B for discussion of scale construction.)

C. Adjudication Status

l. Description of jurisdiction. The acquittal rate, prior to the im- ~
plementation of the conference procedure, averaged 6 percent of all dlsposed
cases. The conviction rate was 76 percent. .On the average, 17 percent of

'the pretreatment cases were dropped. The distributions are presented in

Table 8-1, page 95. As noted above, the proportion of cases that were
closed without an adjudication showed some variability. The chances of be-
ing convicted, if one's case survived arraignment, were approximately three
out of four. These figures are roughly comparable with those reported by
Eisenstein and Jacob for Chicago, Detroit, and Baltimore. 3/ Dade County
figures for 1977 show an acquittal rate of 4 percent. The sample of cases
selected for study, therefore, conformed in broad outlines with those in

the jurisdiction as a whole and with those rieported for other large urban
courti systems. : 5

2. Differences among courtrooms. The determination of guilt is in
large measure a function of circumstances of a particular offense situation

24
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ADJUDICATION STATUS: DISTRIBUTIONS WITHIN TREATMENT CONDITIONS
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and the strength of the case built by the prosecution and defense. To that
extent, the differences among courtrooms should be minimal when considering
randomly selected cases for each. However, if judicial practice or the in-
teractions of particular groups of attorneys and judges can affect the ad-
judication decision, théen one would expect differences among courtrooms.
Table 8-2.A., page 97, presents the tests for differences among the judges'
courtrooms. The findings indicate that variation among courtrooms under
each treatment condition and among all sampled cases were insignificant.

It appears, then, that the pattern of adjudication decisions did not depend
on the courtroom to which one's case was assigned.

3. Changes in the jurisdiction. The comparison judges acquitted and
found guilty approximately the same proportion of defendants as did the
test judges. Since the comparison judges were not involved in the imple-
mentation of the conference proceure, a comparison of their guilty and ac-
quittal rates between pretreatment and control groups serves as an indicator
of changes in the practices in the criminal justice system. The tests for
differences for each judge are presented in Table 8-2.B. They indicate that
no significant differences occurred during the course of the study to sug-
gest that system-wide changes could account for any changes in the ‘test
judges' courtrooms.

‘4. Treatment effects. The conference procedure as a forum for discus-
sions of possible settlements was not intended as a substitute for a trial
with a formal review of the evidence and iestimony from witnesses, leading
to an adjudication. The defendant's guilt was explicitly assumed. The
assumption was necessary for the conduct of the c¢onference in order to en-
courage a full discussion of the issues surrounding the possible sentence.
The conference was not intended to provide a review #f the question of guilt.
The tests for whether the conference a2ltered the proportions of acquittals
are presented in Table 8-2.B. The findings show no differences for any of
the test judges among the pretreatment, test, and control groups (the three
treatment conditions). The review of cases that used the conference pro-
cedure does not indicate any substantial change in the proportions of ac-
quittals or findings of guilt.

The presumption of guilt for the purposes of the conference made it
unlikely that more than a quick indication of the nature of the offense and,
perhaps, a summary of quality of the evidence, would be attempted. The bre-
vity of the conference, averaging ten minutes, indicates that the conference
did not, in fact, involve a detailed discussion of the evidence. Further,
if, as we suspect, the decision to hold the conference became a screening
device (See Chapter VII's discussion of fluctuations in the drop and trial
rates among conference and non-conference cases), it probably precluded a
subsequent serious review of guilt at the conference itself.

It is interesting to note that the opportunity to review the cases
jointly by all parties in a more systematic fashion did not produckt more ac-
quittals. The presence of the lay parties might possibly have introduced
information, whether sought or not, that would put into question the adjudi-

*The findings should not be considered an indication that the courtrooms,
faced with the same case would reach the same decision. Instead, the find-
ings show similar proportions for groups of cases across the courtrooms.
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TABLE 8-2
TEST FOR DIFFERENCES:él ADJUDICATION STATUSE/
A. Differences Among Judgés

x2

Among three test judges in:
a. pretreatment cases 1.94
b. test cases 4L.88
c. control cases 6.51

! Among three comparison judges in:

a. pretreaitment cases 2.92
b. control cases 1.72
Overall test for judge differences 15.13

B, Differences Among Treatment Conditions

j:?
Among iwo treatment condi- o
tions for comparison judges:
a. judge D ‘ 1.83
b. Judge E .66
c. Judge F 2.36
Among three treatment condi-
tions for test judges:
a. Judge A 4.52
. b. Judge B 4.76
c. Judge C 3.11

C. Location of Differences Among Treatment Conditions for Test Judges

Judge A

| 2715
Pt< .
‘ %.33

a/ Chi square
guilty = 3.

"~ Judge B

est

1.19

z\\'
o) *

Pi\d

= sig. at .05. b/ Not guilty = l; drop = 2

e |
’7,/””/’Te51
1776

1.35
4.78 I

Contirol .
’\‘

Judge C
28
1551 :
Pretreat . 4,64
6.28*%
c nt;&}

-

pims
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cation decision. The domination of the conference proceeding by the judge,
as described in Chapter VI, perhaps makes the interjection of those issues
more difficult. The format of ihe conference, with the judge asking the
questions and lay participants answering primarily rather narrowly drawn
questions, was not a time when a defendant or victim could be expected tio
volunteer information. No dramatic confessions or challenges occurred to
question the presumption of guilt made at the cutset.

The tests for differences among the paired comparisons between the
three treatment conditions for each test judge, shown in Table 8-2:C., show
that the test group did not have a significantly differeni pattern of adju-
dication than the pretreatment or control groups. The only pair that was
significantly different was the pretreatmeni and control for Judge C's court-
room. In that comparison, the acquittal rate was unchanged, but the control
group had a higher drop rate and lower guilty rate. The pattern does not
point to any major change brcught about by the conference procedure.

J. Conference siatus. The change in the decisinn process did not sig-
nificantly alter the decision output as measured by the adjudication status,
as discussed above. At issue now is the .question of whether the likelihood
of an acquittal played any part in the decision to go to a pretrial settle-
ment conference. Table 8-3, page 99, presents the distributions among con-
ference and non-conference test cases and control cases. The figures show
patterns similar to those suggested in the discussion of the method of dis-
position in the preceding chapter. The proportion of cases that were dropped
shows considerable variation across the conference, non-conference, and con-
trol groups. For each of the categories the controls lay between the con-
ference and non-conference groups. The tests for these differences, pre-
sented in Table 8-4, page 100, show no evidence of courtroom differences on
this measure. However, there were some significant ditferences among the
conference conditions suggesting that the decision to convene the conference
may have been affected by the likely adjudication. For Judges A and C the
‘cases that did not go to conference were much more likely to be dropped and
less likely to be found guilty. Further, for Judge C, the probabilities of
being acquitted were much better if no conference were held. The prediction
of guilt, as with the method of disposition, appears to serve as a criterion
for determining if a conference should be held. Such a screening decision,
whether formal or not, can occur as the parties are reviewing the files in
preparation for the conference date. The review suggests a procedural ques-
tion about whether 1o use the conference, rather than a calculation about the
effect of the conference on the final adjudication.

The preceding analysis indicates that the conference procedure did not
affect the determination of guilt itself. The change in the decision process
did not, as might have been expected, affect the decision output as measured
by the adjudication status. The assumptions of the conference, the prelimi-
nary review incorporated in the decision to convene the conference, and the
professional domination of the conference appear to have counter-bglanced any
possible effects of the structural change. ‘

D. Sentencing Practices
Various hypotheées have been raised about the possible effects of the

pretrial settlement conference on sentencing decisions. The judicial con-
trol in the conferences was most obvious in the determination of the sentence.

28 ® .




POV S

e e i Pt P b

TABLE 8-3

o
CONFERENCE STATUS: DIiFFERENCES IN ADJUDICATION STATUS
' ‘ Conference Non-Conference Control
Test Judges
% % %
Not Guilty 6.0 : 2.7 ""é““ 'éjé“”'t'””
A Drop 24,1 45.9 § 3.1 i
Guilty 69.9 sie | 63.1 | |
N=83 I N=37 i N=103
Not Guilty 4.l - ) 11{§WM”; ST e
B Drop 16.2 26.5 20.0 i
Guilty 79.7 61.8 73.6 ,'
N=74 N=34 ~ ' N=110
Not Guilty LT e | . 5.3 .qwnm_____
C Drop ©18.5 40.9 29.2 f
Guilty 80.4 45.5 65.5 :
N=92 . N=22 I n:113
Comparison Judges
Not Guilty T 2. R
B Drop 18.3
Guiltly 78.%
N=109 -
Not Guilty Ty7 T
E Drop i9.8
Guilty 75.5.
, I N=106
Not Guilty ) T s
F Drop 207
Guiltly 73.9
"N=111
L
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| Among three test judges in: } o xZ
a. held conferences : . s 5.160
b. not held conferenres 5.14

¢, control casesc test and -
comparison _ ‘ R 11.42

tions for test Judges: T P »;.:' qu

Judge A © JudgeB Judge C

TABLE 8-4
TEST FOR DiFFERENCE.::a/ HELD STATUS - ADJUDICATION STATUS2/
A.TDifferences Among Judges

B. Dxfierences Among Conference Status
Nmong three conference conditi- ‘

C. Lecationi of Differences Among Conference Conditions for Test Judgg§

Non-Conference . Noh-Conference ‘ , Non-Conference

'5,90%. | 4.4y 1453

o 2.8% Corrfz{e:: 2.01 Conwz\‘ '3.91
12 | \99\; B -6.6.1:\
Q§-E;;??b Co&??bl , Control

i
a/ Tests = chi équare; * = sig. at .05. g/'poi guilty =-i;'drop = 2%
gunlty = 3. A ' o

- {See Chapter VI, section C, for a descéxptxon of judicial participation in

the conference.) While the differences existed in the extent to which

~other's recommendations were sought and/or incorporated into the final recom-

mendation, in most cases it was the judge who structured the sentencing dis-
cussion and the sentence output. Given the strong judicial role in the sen-
tencihg decisions at the conference, one would probably expect no changes 1n-
sentenc1ng snnce that is the judge's responsxbllxty in any case.

1. Descrnptnon of the jurisdiction. a. Dxfferences among judges. The

average lengih of sentence for all defendants. adjudicated guilty was equiva-
- jent. to approximately two years in prison. * Forty-six percent of the guilty

deiandants ware :sentenced with some jail time; .34 percent of those sentenced

" were givern more than one year of 1nCarceratxon. ‘The proportions of defen-
“ﬂan'“

isentenced to 1ncarceratxon and the mean D:mnond Zeisel score representxng

7‘*Tne ‘mean ,cere on the Dnmnona-Zensel scale was 6.7. .
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“TABLE 8-5
~ SENTENCE sn:vmxry-/

ol

, : Pretreatment Test » - Control
Test Judges R
% Incarcerated 44.% [ 55.8 ' SRy N
A Sev. Score | X=6.94 | X=6.23 | X=5.84 i
‘ N=27 | N=77 N=38
% Incarcerated 22.2 | 28.8 D 51.5
B Sev. Score = X=2.24 . | X=3.l4 X=3.66
NE27 | N=80 | N=54
% Incarcerated 65.6 .. 1 38.8 ‘ 51.2
| j ,
C Sev. Score X=15.20 . [ X=7.00 | X=6.52 .
, i " . N=84% ; M=42
Comparison Judges = ‘
% Incarcerated 51.6 o ' ' 47.3
D Sev. Score X=10.66 ' , §'§=7:17",
N=3} ( ’ i N=55
% Incarcerated 58.1 ° o 65.3
E Sev. Score = X=5.08 o | : R=6.87
‘  N=30 ,- B N=49
‘%vlncarcerated 46 9 ' : § " 57.1
F. Sev. Score ' R=12.05 | . X=8.04 .
N - N=32 = N=50

-
3

a/ Based on Diamond-Zeisel scale; higher score = more severe sentence,.

YA

the sentence severity. for each judge and treatment condntion are preéented
in Table 8- 5, above. . S :

In order to put the sentencing output in a context, the”ftﬁ”*“gs Tor the
sample may be compared with Florida incarceration rates.  In‘1976, 32 percent
of those convicted of a. felony were incarcerated. 4/ A recent study In.New
York City reported that in 1977, "52 percent of alT felony convictions in the

city resulted in a sentence to a stiate prison . . . In the suburban counties .

of Nassau, Suffolk, Westchester and Rockland, 29 percent of felony convic-
tions resulted in state prison terms.” 5/ The fxgures for New York Qity are

-

I
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somewhat higher inan the ones in the Dade County Sample (34 percent) show-
ing that proportionately fewer defendants in Dade County were sent to pri-
son than in New York City. The Dade County sampie is drawn from a.county
including city and suburbs, while New York City and its suburbs are separated
in their calculations. Based on Eisenstein and Jacob's work, the Dade sam-
ple rate of incarceration {jail and state prison) of 46 percent lies between
Baitimore and Chicago, with 63 percent and 60 perceni respectively, on the
one hand; and Detroii, wiih 35 percent, on the other. 6/ The practices in
Dade County, as represented by the cases in the sample, lie within the range
. of practices in similar large metropolitan areas.

Although ihe sentencing practices may be comparable with other juris-
dictions, an inspection.of the figures for each participating judge shows
considerable variation, During the pretreatment period, the percentage of
defendants given incarceration ranged from 22 percent 10" 66 percent, de- .
pending on the judge, although the relatively small numbers of cases in each
cell make inferences tentative. The sentence severity scores show similar
variation. Table 8-6, page 102, provides the statistical tests for differ-
ences for the sentences severity scores.

The analysis of variance tests for differences among the test judges
(see Table 8-6.A.) show that the sentencing practices in the three court-
rooms varied significantly. Clearly, the sentence given was affected by
the couriroom to which one was assigned. Differences among courtrooms do
not necessarily indicate that random or arbitrary factors are the primary
basis for determining sentences. The differences in sentence severity may
be explained by varying degrees of imporiance being placed on the same types
of information (e.g., characteristics of the offense, existence of a prior
record, method o sposition, etc.). 7/ .

The mean sentence severity scores for the pretreatment condition in
"particular, show that the test judges' courtrooms differed in their sentenc-
ing practices. * Based on sentence severity and incarceration rate, in one
courtroom the chance of being incarcerated was almost two .in three, while
in anotheér they were roughly only one in five. These differences indicate
that the pretrial settiementi conference was implemented under three quite
different conditions. Comparatively, the conference procedure was used by
relatively lenlent, as well as relatively "tough," sentencing courtrooms.

The sighificant interaction effect betiween courtrooms and treatment
conditions (see Table 8-6.A) indicates that the courtrooms differed under
~some, bui not all, treatment conditions. Subsequent sections will discuss
the impact of conference procedure on courtroom sentencing practices. How-
ever, It Is appropriate to point out here that the courtroom differences
were most pronounced prior to the introduction of the conference procedure
Into the court system. i .
P e+ Cheange$ in the court system in sentencing. The analy§is of the
comparison judges' courirooms provides a test of the hypothesis that changes
in sentencing patterns can be explained by some shift in the court system
Itself. A media campaign or judicial training sessions, for exampie, might

¥Amang The comparison Judges’ courirooms, the differences were insignificant
(see Table 8-6.C) in explaining the sentencing decision. - »
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TABLE. 8-6
TQST FOR DIFFERENCES; SENTENCE SEVERITY .

A. Interactions Between Treaimenti Conditions and Judges

Test judges, three

treatment conditions E-ratlo . Sige
a. Judge effect 8.62 .00
b. treatment effect _ 2.39 .09
¢: Interactions 2.39 .05

Comparison judges, two

‘treatment conditions;
a. treatment effect ' 84 .36

B. Differences Among Treatment Condiiions

Among two treatment condi -

tions for comparison judges: Foratio o sig.
a. Judge D .96 : <33
b. Judge E ' : 1.53 .22
c. Iudge F ‘ ' 2.70 .07

Among threp treatment condi-

tions for 1lest judges: . |
a. Judge A _ : .27 77
b. Judge B o - 1.29 . .28
¢. Judge C - o o - 2.7% .07

C. Lecationjof Differences Among Treatment Conditions for Test Judges .

Judge A | Judge B Judge C .
| TeST o _ren o ﬁﬁ .
. — Af”” . ,f”’ﬁ -
-28(.60) 1.72(719) L B 72( 96) i
prQ Ciooaa2(. 73i prﬁ | ..‘53(..-47) Pré r.es!n .97(.80)
' fNﬁ\“Contggi; | ‘5““Co trel 7T Cn trcl

result in a: systan-W1de or aeroSsvthe-board change zﬂ the lncarceratiou rate
,or sentencing 'severity. The 'testi.for whethér the sentencing:practices: shéwed
the efiects of such a policy are presented in Table 8-8.A and .B, above.’ _NQ[{_
~ statistically significant differences existed betwéen the: pretreaﬁu¢nt and. -
- control. Broups: for the comparison judges. -The.similarity across time sug-

gests that no system-wide .change.in sentencing practices’ ‘needs tobe 1aken ‘}j7 s

WE e

znto account nn an 1nterpretatxon of the fxndxngs.rgfv R
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2. Treatment effects. The pattern of findings indicates that the con-
ference procedure had Iiitie measurable effect on seniencing. The conclu-
sion is based on the similarities among treatment conditions, whether one
uses a two-way analysis of variance with courtroom and treatment conditions
as independent variables (Table 8-6.A) or the comparisons among treatment
conditions for each courtroom separately (Table 8-6.B and C). The confer-
ence procedure does not appear to have affected sentence severity in either
the more or less severe courtrooms. ¥ -

The discussions in the settlement conference of sentencing alternatives
provide some insight into the-basis for these findings. The general impres-
sion wasthat the outlines of what a case was worth in any particular court-
room were already known to the participants. The range of sentencing alter-
natives discussed for any particular case was relatively narrow. Further,
conferences took, on the average, ten minutes. The lay participants' recom-
mendations did not fall far outside the range discussed by the judge and
zttorneys. The lay parties were not, as some had expected, adding a quali-
taitively, or even quantitatively, different dimension to the sentencing de-
cision. None made such strong demands of revenge, for example, that the
prior calculus of what an appropriate sentence would be was upset.

The sentencing discussions at the conferences were, therefore, usually
quickly concluded, and almost always dominated by the professionals. The
introduction of new roles into the decision structure appears to have had
relati.ely little impact on the sentence output. The routine presence of
the judze in an active, if not dominant, position in the decision-making
process was one of the new elements of the conference procedure. However,
legally, it is the judge's responsibility to determine the sentence. With-
out going into an extended discussion of the dynamics of the sentencing pro-
cess, it is reasonably clear thai expanding the number in the group discus-
sing the sentencing alternatives didnot significantly modify the decision
itself. Without the conference, the regulars (judge and attorneys) would be
involved in a more or less active way in sentencing discussions, although
mosti frequently the conversations were dyadic--i.e., between the two attor-

.neys or-bheiween an attorney and the judge. The conference made ‘the discus-

sions triadic.

Based on the observations of the conference; it is clear that the lay
participants were not decision-makers in the same ways that the professionals

*11 should be noted, however, ithat in two of the three courtrooms differences
among the treatment conditions suggest that treatment effects may be an al-
ternative, although not definitive, explanation. For Judge A, the use of
restitution increased from |5 percent in the pretreaiment cases to 35 per-

- cent in the test and control cases. The shift may indicate a change in the

Judge's behavior independent of the conference procedure. Or, the shift

may point to treatment effecis that were then applied to all the Judge's
cases. When asked about the findings the Judge said that the conferences

had heightened his interest .in the availability of restitution. He perceived
that -he had increased his use of restitution:in:all cases, supporting a

- spillover explanation, ,

. *Although the .pattern does not-quite reach .statistical significance,

.Judge C's sentence.severity score was-15.2 in the pretreatment group but 7.0 -

in the test. and 6.3 .in.the . control group. Like Judge A's use of restitution,
the findings could suggest either a general change over time or a spillover

- effect. When asked to comment on possible changes in sentencing practices,

~ Judge C was unable to provide any explanation. -
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were. The victim and/or the police would be asked whai he or she thought
should be done by way of a disposition but were rarely in a position to
direct the discussion. Because the lay participants were included in order
to provide their perspective to the judge and attorneys, the. conference
modified the structure of the represeritation of lay interests to the extent
that the preferences of the police, victim, and defendant could be heard
directly, rather than be represented or interpreted through counsel- )

_ To some extent, overlaps exist in these "interesis", For example, the
police, victim, and state may share similar goals of incapacitating the de-
fendant, or the defense counsel speaks for the absent defendant. However,
in a drug case, the police may ask for leniency in order to encourage a de-
fendant to cooperate with subsequent investigations, while the prosecutor
wants a stiff sentence to carry out office policirs of punishing drug offen-
ders severely; or a victim may seek only restitution, while the police want
incarceration to serve as a deterrent. To the extent that prior consulta-
tion had not occurred or the parties took different positions, the confer-
ence provided an arena for the presentaiion of these views. The result was
an expansion of the information available and of the number of parties pre-
sent 1o make their own positions known. Both changes were in the direction
of greater complexity. One might expect that the greater complexity would
require more compromises and make the decisions harder to reach. The find-
ings on the sentence output indicaie that any balancing of interests that
may have taken place did not change the allocation of penalties signifi-~
cantly (as measured by a change in incarceration rates or sentence severity).

¥

! TABLE 8-7
STATED SEVERITY: DISTRIBUTIONS AMONG CONFERENCE CONDITIONS

Conference Non-Conference Contréll
"Test Judges .
" B . ' "‘.b
% Incarcerated. 58.6 b7.4 , 46.4  ° B
A Severity Score X=5.55 - { ¥=8.29 X=6.30 |
, | N=58 N=19 |  N=65
% Incarceratedf 20.3 ‘ 52.4 ' j28.‘1'}’. A %
B Severity score X=2.92 ' X=3.76 ; ‘Re3.19 1 ?
N L N=39 | - N=21 o N=g8l ‘
% lncarcerated{v’36.5 1 60.0 R fSZTS’ PR s
C Severity Score X=7.2l P R=5.95 X=10.28 .
{ . N=74 N=10 - N;Z# *

.
i‘ :
wote

3. Conference status and Sentencin&, The analysisiof thé'adj9d3¢f}i°?7ff;gf;’
and disposition status showed ihat cases where guilty pleas were likely--for
example, no questiions about guilt or sirength °f.}hefcase¥-WBf?,m°$1g3§$~ﬁ 
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given pretrial settiement conferences. A ccnference was less likely where

8 dismissal was contemplated. The analytical problem in this section is the
relationship between the decision to hold the conference and the sentence
cutput.

The distributions of the sentience severity scores for each test judge
and the conference condition are presented in Table 8-7, page 105. In gen-
eral, the conference groups had less severe sentences (i.e., lower severity
scores) than did the non-conierence cases. 9/

The conference sentences appear io correspond with those given in the
control groups. The statistical tests for differences among conference con-
ditions in the sentence severity scores are presented in Table 8-8. The
findings show differences among the test judges in the sentencing decisions
which are independent of the use of the conference (see Table 8-8.A). Dif-
ferences among the courtrooms' sentencing practices have already been noted
in the preceding section so that the courtroom difierences in conference
conditions are probably a function of general sentencing practices. The
tests for differences in Table 8-8.B and .C, indicate that, generaiiy, the
sentencing was noi related to the se of the conference. The trend for con--
ference groups to be given less severe sentences was not statisticaliy sig-
nificant, so the reduction is more likely to be due to chance. For Judge
A, the less severe average sentence in the conference group did reach sta-
tistical significance when compared with the non-conference group. It should
be recalled that Judge A's courtroom did not appear to screen out potential
trial cases and, therefore, perhaps those likely to receive more severe
sentences. As a result, the comparatively low sentence severity for ihe
conference group cannot be explained by differences in the method of dis-
position. ©One explanation lies in the availability of the defendant's per-
spective, which might produce some pressure for leniency. The absence of
statistical significance in all other tests, however, requires caution in
the substantive interpretation of this finding; since by chance some small
proportion of findings will be significant.

4. Effect of conferences on incarceration rate. Defendants in confer-

ence cases were incarceraied less trequently than those in non-conference
or control cases in two of three test courtrooms. The trend of less severe
sanctions among conference cases suggested in the sentence severity score
also exist in the incarceration rates. While the pattern is not sufificiently
strong 10 put a great deal of weight on it, the direction of differences is
consistent: in courtrooms B and C (but not in A), the incarceration rate at
the conference was comparatively low. However, in courtroom B, the like-
lihood of being sentenced to incarceration was significantly less in the con-
ference than non-conference cases. (See Table 8-9, page 108.) Based on the
findings reported in previous sections, courtroom B did not appear to screen
out cases based on likelihood of settlement or adjudication status, so that
- the sentencing differential would seem to be due to some aspect of the con-
ference session itself. Another explanation ot this finding is that some
form of screening did occur in courtroom B with the incarceration decision
being the criteria. Cases where incarceration was the likely disposition
“were perhaps excluded from ihe conference. On the other hand, if conference
- ~caseés only had what were expected to be relatively low sentences, then they
-48 a group should differ from the contrel group which would contain the en--
“tire range of expected sentences: The similarity between conference and con-
‘Arol groups, however, puts into question the interpretation of a sentencing
screenifg process. (See Table 8-7, page 105.) To summarize, while courtroom
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TABLE 8-8 _
TEST FOR DIFFERENCES AMONG CONFERENCE COMDITIONS: STATED SEVERITY

A. Differences Between Conference Conditions and Judges

Test judges, three

conference conditions: 2352113
i. Main Effects
conference effect .23
judge effect ‘ 9. 24% %%
2. Interactions .61

N=461

B. Differences in Conference Status

Among three conference con-

ditions for test judges: - F-ratio
a. Judge A 1.50
b. Judge B .39
C. Judge C .62

C. Location of Differences Among Conference Conditions for Test Judges

| Judge A Judge B Judge C |

?

‘ 1 .
Néz;SSE;eréﬁzg : Non-Conf reﬁig Non-Ceonferenc®
3.907* 97 12 -

Cofiference l 1.17 CdﬁzEEEEEf +35 Cofiference
.55 16 | 397 :

3R

\\\\\angigf' \\\\\Congigj ’S\\\NEBhfng, E

* = sig. at .05; *** = sig. at .00l.

B had a pattern suggesting that the expected sentence|night‘aitectfiﬁé deci-
sion to hold the conference, the interpretation is tentative at best and is-
perhaps as likely to be an artifact of chance distribution.

. In courtroom C, the conference group had less likelihood of incarcera--
tion than the control group, although the conference and non-confereiice test
- groups were similar. See Table 8-7, page 105.) The direction of effect,
as noted above, is similar to courtiroom B, but is in a different location.
Although one might. suggest that the conference resulted in more attention io
the position of the defendant, the failure 1o find differences between con- -
ference and non-conference groups makes such,an interpretation tenuous at ,
best. At most, the findings are suggestive and indicate the need for further
testing in other settings. ' : \ o ,
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X

-{ Among three test judges in: xz
a. Conference cases 18.31
b. Nen-conference cases 42
c. Control cases: test
and comparison ' 22.45

e
Conference .03 Co fgg;gce 3,30 Cd‘f;;;;ce .0b
1. 44 I v l i

'.gl Cki square tests; # = sig. at .05.

TABLE 8-9

TEST FOR DIFFERENCES: a/. CONFERENCE STATUS - INCARCERATION
A. Differences Amaong Judges

B. Differences fmong Conference Conditions

Among three Z?
a. Judge A 2.05
b. Judge B 7.79
c. Judge C 7.17

C. Location of Differences Among Condiiions for Test‘Judges

Judge A Judge B Judge C

Non- Conferiﬁ??

35

Noqﬂﬂwgferiﬁzl Ngﬂ;ggpferance

6.28% 1.18

.79

\~§"“~Co trol \\\\*‘Co 1rol ‘“\“‘Contr

E. Summary

Based on the current findings, the most appropriate conclusion is pro-
bably that the conference process, whether in the screening or in the dynam-
ics of the session itself, ¢id not result in any major changes in the kinds
of decisions that were reached. The changes in the decision-making structure
and the expansion in the variety of interests represented do not appear to-
have significantly altered the ways in which the criminal sanctions were
utilized. The trend in the findings that the conference may have resulted in
more lenient sentencing is too iragmentary 10 be. c;nclusnve.

The findnngs about the adjudncatxon status produced a similar conclu-
sion: the structural changes that were imglemented did not significantly
alter the decision outputs. The convxctnons rates and sentencnng rates were
generally slmllar with or without the conference.

¥
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- Appendix B for discussion of 1nterv1ew procedures ) S it
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, CHAPTER IX

s !

IMPACT OF THE CONFERENCE: EFFECTS ON LAY ATTITUDES

A. Introduction

The chapters on case processing and case output focused on the effects

‘of the pretrial settlement conference procedure on the court system. At

this poxnt, the evaluation turns to the impact of the procedural change on

the ways in which the lay part:c;pants (defendants, victims, police) in the
courts perceived their experiences. The general hypothesis to be tested

is whether the conference procedure would produce more positive perceptions
about the ways in which criminal courts function. The underlying assumptiion
was that the inability to observe and participate in the decision process

is an imporiant factor in structuring negative views of the courts. Pmong

the expected changes associated with the xmplanentatxon of the.conference
were more positive a2ititudes towards: a) the way in which the individual was
treated in the courtis, b) ihe decision in i1he case (adjudication and sen-
tence), and c) more generally, the criminaf justice system. 1In addifion,
the greater involvemeni was expected to provide more information about the
way the case was handled; specifically, tesl participants would be mere

likely to be able to recall the disposition than control\partxcxpants. Fin-
ally, to check for what might be termed increased coercion of defendants,
atiributed to the presence of the judge at the conference, ratings, were made
on the perceived pressure to plead guilty rather than go to trial. * Infor-’
mation aboyt ithese aititudes and. perceptions came from structured. 1nterv1ew3' i
with defendants, victims, and police in all test and control groups. (See ;

The respondents were 1nterv1ewed only after their cases closed. The
nature of the respondent population is important for making generalrzat'ons
about victims, police, and defendants. The cases selected and the respoin-
dents interviewed have in common the fact that the criminal offense was known

" to the police, that suspects were found, and that the case survived ,a prel;nb

inary hearing and arraignment. No case that did not meet all of these cri- .
teria was eligible for sampling. As a result, the victims, for example, do
not represent all victims, since many do not report offenses and/or their
casesdrop out of the court system. Therefore, those who wish their: cases 10
go through the entire process are ovecrrepresented in the sample. It an ad-
judication represents vindication for police effort, ‘then the sample pro-

“bably overrepresents relatively satisfied police. In summary, the sample

is not drawn from the population of victims, defendants, or polxce, conclu-,,'
sions from the isndxngs should take that fact into account,

The second purpose of the interview data is to cmnpare the attitudes
of those Wwho were and were noi involved in the conference procedure. In- .
ferences about the impact of the conference (ireatment effects) on attitudes
can. be made by makan iwo types of. cmnparnsons._ Fxrst,'sxnce the .cases were

*§ee Appendxx B “for 1tans used Tn each 1ndex.. For each 1ndex, ihe itans

were summed and divided by the number of items in the zndex.A Each xndex
thus forms an addxtxve scale. v B ERER R
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. assigned to different treatiment cbnditions, the tests for differences are
‘made between a) the test group, b) the control group for the tesi judges,
‘and ¢) the control group for the comparison judges. If the conference pro-

cedure made significant changes in the court's social environment, then dif-

.ferences shouid appear in these comparisons. If atiendance is necessary in

order to "feel the effects," then the tests for differences among the treat-
menti conditions is an extremely high standard, since only a third to one
half of the iest group reported attending the conference. A very strong
effect would be needed in order to modify significantly the score for the

~whole group.

The second analytical perspective compares the attitudes and percep-
tions of those who said they did and did not attend pretrial settlement con-

ferences. Admittedly, such an approach has probiems, since atienders may

wel! vary sysiematically from non-attenders. -However, since most of the
benefits of the conference could be expected to accrue only to those who

- attended, it is important to look at those comparisons in any event. A fur-

ther justification for comparing attenders and non-attenders is that some
non-attenders did not attend because the conference was never held and/or
they were not invited., (See Chapter VI for discussion of notification pro-
blems.) It is likely tht the non-attenders include some (unknown) portion-
of potential attenders. As a result, the attenders and non-attenders do

. not constitute distinct categories, so that differences in attitudes cannot

be attribuied solely to varying degrees of voluntariness or sense of civic
duty. N

It has been noted that those who attended did not differ significantly
from non-attenders on the standard background questions dealing with age,
sex, race, occupation, or language spoken. If support for the criminal jus-

“tice sysiem were 2 precondition for atiendance, then the attitude questions

about satisfaction with the criminal justice system ought to differentiate
attenders from non-attenders. In our findings reported in this chapter we
note, however, no such differences for dcefendants and victiims. For police,

attenders were somewhat more likely to approve of plea bargaining generally.

The police were asked two questions about plea bargaining in general. On

one of ‘ithe two those who attended were more positive than those who did not.
. ‘while suggestive that police attendance may have been affected by some pre-
~existing attitudes, to be persuasive some more consisient pattern would be

desirable, Nevertheiess we will need to be more circumspect about making

causal inferences from differences between attenders and non-attenders for' -
police than for defendants and victims. o '

Each of these approaches has problems and advantages associated with
it. Both will be presented in order to provide a balanced interpretation.
The analytical procedure consists of three partis. Firsti, a summary descrip-
tion of the perspectives of defendants, victims, and police will ‘be dis-
cussed. Then tests for cifferences among treaiment groups will be presented.
Finally, comparisons of attenders and non-attenders will be analyzed. The

three approaches, viewing ihe responses from different perspectives, should

alsew a greater understanding of how the conference progess affected atti-
tudes. e ‘ ‘ Can o T

- B. Kﬂpwleﬁgg~@§ the Disposition

A‘l.fbestrfpifoﬁ{ As an‘indicator of the extent to which they understood
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the processxng'of.their‘case; respondents were asked whether they knew the

disposition of their case. Such information was considered basic to an un-
derstianding oi the way their case was handled. The point of the question
was not 'on the accuracy of the information, but rather the perception of
understanding. As an indicator of the extent to which the respondents felt
they were kept informed, the test was whether the respondents  thought they
knew the answer. . : .

On this measure of understanding, virtually all the defendants indi-
cated they knew the answer. On its face, it would seem difficult for a de-
fendant n| t to know the dxsposxtxon, since her or his life would be directly
affected y it. *

The vxcilms and police present a quite dlfferent picture. One third
of the police respondents and one half of the victim respondents reported
they did not know ithe disposition of their cases. The state attorney's
long-standing policy thati victims and police must be consulted before a dis~
position is made does not require provxdxng information later about what
actually hapened. I/ Since their presence is noi required at the disposi-
tion, it is less likely that victims and police would receive this informa-
tion. To inform them of the disposition if they were not present would place
added costs on the system. The greater proportion of polite who felt they
knew the disposition may be explained by their greater access to the courts
and availability of records and reporting systems that would provide the ‘
information. In addition, the informal networks of communication that de-
velop between police and prosecutors in particular, based on relatively fre-
quent appearances together, may facilitate the exchange of information.

2. Treatment effects. Comparisons between test, control, and cmnparx-.
son judges' control groups were made to test whether the conference proce-
dure made any significant impact on the knowledge of the disposition among
victims and police., The findings are presented in Table 9-1, page 1l4. As
a point of reference, the mean knowledge score is presented for each group.
The flndxngs show no significant difference among the groups of victims or
police in the rates at which they reported knowxng the dlSPOSlthnu :

Among the test judges, the victims in the test group were somewhat more
likely 1o feel they knew the disposition than the control victims although

 the difference was not significant. The conference procedure does not appear

to have changed significantly the level ¢f information regardxng the d159051~
tion process ameng the user groups. . ; .

-The fxndlng that the 1nmlementatxon of 1he conference procedure did not
produce any change in ihe proportions knowing the outcome may not be sur=
prising, given the findings reported earlier about tke number of people con-
1acted and the nunber of 1ssues ransed. (See Chapter VII on lay contacts )

% f?@f 236 defendant respcndents who sald they dxd not know the
d:sposxilon}nore than likely were. given some re1a11v¢ly ambiguous sentence,
for example, credit time served, where some degree of expertise would be

" needed. 19 know the meaning of. the disposition. Because of the Yack of dii-‘f

ferentiaiion, no further anaiys;s of the defendant responses on this measure

will be presgnted.v It is clear ihat for this minimal level of understandxng,f

the existing court procedures were adequate to cmmnunxcate the necessary inw. ; 

«formatlon to defendants.

I




TABLE 9-1 -
LOCATION CF DEFFERENCES:Q/ KNOWLEDGE OF DISPOSITION-

' A.»Differences Among Treatment Cbnditions

Victims , Police
| Control: ' | Control:
<clest judge ' - _tesi judge
- X=1.42(N=69) e X=1.70{N=22)
_Test g o - Test;,,—",/””’> |
X=1.56 : F=2.01 ' X=1.65__ =.51 =
(N=127) :

(N=1 75\
Control: com~ v Control: -com-

arison judge - parison judge
=l.56(N=86§ . ‘ X=1.63(N=116)

B. Attendance-related Differences

Victims ~ o Poiice j-
| Not Attended . é{iot Atiended
;,..——n—ﬂ—"“"fx=l.48(N=93) ”"‘;”’,,-le.56(N=127)
At tended ,‘ | Attended N_
X=1,75 ‘ F=4.30% b Re1.90 <, F=9.11%
“---*~5‘-~._‘ Conirol o “\*ﬁ\‘\\;\ Controi
| TR=1.50(N=155) . o " %=1.66(N=208)

a/ Analysis of variance; * = F-ratio sig. at .05.

The extensiveness or intensiveness of the coniacts increased only with atien-
dance at the conference itself. 1[It appears ihat court processing did not
either include, or spread itc subsequent contacts which would provide the
final disposition to lay participants. Increased information was, then, pro:
bably a function of attzendance,. and, therefore, effort on the parti of the
information seeker (the victim or police) rather than the information.pro-
vider (judge or attorney). : ' o

Supporf’fbrbihe inference about the costs of obtaining information about
the disposition is found in the comparisons between attenders and non-atten- .
ders reported in Table 9-1, above. For both victims and police, those who -

attended ‘the pretrial settlement conference were significantly more likely to

report knowing ‘the disposition than either group of non-attenders. We have -

. reported earlier that the attenders do not seem to differ on major social

- background characteristics from the non-attenders. The greater information .
that the atienders had does not seem explicable by variance in the background

of the information seeker. Instead, it seems more ltikely that the .information

it

1z
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.and have been excluded from this portion of the. analys;s.’-

by,

about disposition is most readily available if one personaiiy attends the
proceeding at which it is discusseéd. While such an observation is hardly
profound, it points io the probleniithat the costs of- disseminating that in-
formation are relatively high. Afier the case is over in the trial court,

~the victim and police are no longer necessary for further prosecution. As

a8 result there is no further reason for telephoning or writing them and

- thus possibly providing that information. It is certainly expensive for the

system to do so routinely in a separate communication. The ccnference, which
also serves other values, functions as a source of that information when it
is not disseminated in other ways. -

C. Satisfaction with the Disposition
n l. Description. One aspect cof the evaluation of the pretrial settle-
menti conierence was the extient to which the procedure might produce more
acceptance of dispositions by lay participants. By allowing them to see
how the decision was reached, it was thought the conference might reconcile
the various parties to the final disposition. While the reconciliation pro-
cess itself is difficuli to conceptualize, the hypothesis was that the test
group of lay parties would be more satisfied than the control groups.

Satisfaction with the disposition was measured by two items--one rated
satisfaction with, and the other, the .fairness of, the disposition in the
respondeni's case. The iwo items were then incorporated into an additive:
scale with a range from 1 to 5. ¥ The focus of the index is.on the output
of the case; the final result of the court's proce531ng.

The findings indicate a positive, if not overwhelmingly enthusiastic,

~evaluation of the case outcome, with the victims, defendants, and police re-

porting simiiar views. The mean scores for each group are shown in-Table
9.2, page 116. Even the defendants were relatxvely satisfied with the
court's decision. Somewhat more than half of the defendants (55 percent)
were on the positive, or satisfied, end of the scale (i. €., above the mid-
point). Ahnost as many victims (52 percent) were on- tﬁe pos1tlve end of the
scale. Ii is xnterestlng that the police were the least supportive, with e
only %49 percent giving an overall positive rating. The findings are compar- .
able with those reported in other studies of levels of satxsfactlon in attl-

~ tude surveys. 2/

The relat:veLy high degree o‘ satxsfactxon among the . three groups Ls’:
an interesting flgding, given the widely different perspectxves represented
by defendants, victims, and police:. The defendants' satisfaction would

seem counter-intuitive unless the expectations had been for an even more — =

severe penaltiy thdn was actually received.. While it is quite likely that. =¥
many defendants were in fact guilty, the Sentence is probably perceived to
be more a matter of some discretion. With this discreticon there could be:

expected some difierence of opinion regarding the appropriate sentence.  The

findings reported here certainly do not suggesi unanimous approval of the.
decision: one third of the defendants scored on the negative side of the =
“scale. Nevertheless, the sense of thé distribution is that a majority of - .-
. 1he -defendants, knowing that they could have‘neceived;a,harsher penal§ygﬂi

*Respondent who dTd noi Know ihe dxsposxtxon were not asked the quesixonx
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LOCATION OF D[FFERENCES'a/ “SATISFACTION WITH DISPOSITION
A:. Differences knong Treatnwnt Condltnons
Defendants | VlCtlmS Police @
Cdntrol- Cbntrol-i~ | Control: ‘
~ptest judge ~test judge test judge
X=3. 41(N=71) X=2. 90(N=34 //i-z -82(N=64)
_Test A 'Test,f*’)”’ff o Test” ’ | ]
X=3.21 =.98 X=3.64 . F=3.08% X=3.17 F=1.35
(N=132) - {N=77) - ‘ (N=118)
Control: com- | ~-Control: ’com; ~*'vs.'CSv:nn.rol' com-
. ‘%ariso'n_ju,d_ e _&ar:son judge - ganson judge
=3.12(N=93 ‘ 3 55(N 50§ X=3. lZ(N 73§
‘B. Attendance rfelated Dxfferences
Defenddnis Vlctanm  Policé
" Not Attended . Not Attended
~X=2.39(n=48) R=2.93(N=76)
Attended = | e 1
X=3.36 1.42 ‘5.—.,3,.«45* : e
(N 85) o !
V 2 B 5 Control : Contral ‘ “*
X=3. 23(N-162) - R=3. 29(N-sa) 3‘{~2 99(N :37) 1
+ ‘\b‘ im"
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'fctt thai what was given was not unreasonable.~

The victims a2nd police reported s;mxlar degrees of satnsfact:on thh
the disposltion. It is important to point out-that the victims and‘poltce 7}

" represented in 1he - samples were ""successful" ‘in the court system, -in that

their cases proceeded to a disposition, rather than being dropped at the.
police station or preliminary hearing. A further caveat on the findings

.. for victims and police is that large portions of each group did not know

tke disposition of their case. The relative satisfaction should be viewed
in the context of a likely skew in the victim and police population, where
having achieved a disposition may be seen-as an accqnplxshnent. _

2. Treatment effects. Given the generally positive 1nterpretat1on of

~1he dlsposition of the case, the question to be addressed is whether the
conference pracedure accounted. in any way for that perceptlon. The tests
“for that proposition are presented in Table 9-2, previous page.> The analy-

sis of variance test for differences is the set of numbers prksented in the

-middle of each triangle. For defendants and police, the treaiment condi-
~tions accounted for virtually none of the variance in the-level of satis-

faction. An examination of the mean scores for each group shows that the’
defendants in the test group were very close to their control cdunterparts =

- 1n their level of satisfaction. Given the comparatively intense ‘involve~
- meni in the processing of one's own case, it is probably not 100 surprising

~that the availability of the pretrial settlement confererice makes relatively

litile impact on the way defendanis view the final disposition, whatever it
may be. In any event, for defendants, the treatment COndlt;ons do not help
to explain the degree of satxsfactxon. : o

The overall treaiment effects on police satnsfact;on with the dxsposx-*

'ﬁ;tlon were not statistically significant. However, the mean score for the
~*. test police was, as hypothesized, more positive than the contirol police. o

Further analysis showed that for the police whose cases were assigned to

- one of the three test judges' courtrooms (Judge C), those in the test group}*'
“awere significantly more satisfied than those in the control group. # o

The tests for differences anong treatment condxtnons for the victims
present a different analytical problem. The analysis of variance shows
that the three treatment groups differed significantly in their levels of

“setisfaction with the disposition. An examination of the mean scores indi- =
“catés that the critical dyad for measuring treaiment effects showed little = -

, 5diiierence. The greatest distance was between the iwo control groups, not -~
i beiween either control group and the test. Further testing indicated that -
- . differences among courtrooms explained more of the variance than did treat-

. 'ment effects. Similar to the polxce findings, attitudes appear to’ he af~

fecied by the courtroom where one's case was heard. N
The sensittvxty of these att;tudes to differences anong the courtromms
deserves further discussion. Because of the lack of road experience in.

" ' other .couritooms on the part of the victims, it is surprising that the atti-"7

~tudes should be responsive to different courtroom practices. Particulariy

“the victim would probably have virtually ro personal knowledge of ihe differ~

. ences in courtrooms.” On *h¢ other hand, the differences in caurtroam pracm‘-g'
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"ilces nﬂ&bdzyle have already been demonstrated on several dimensions, ;nélud-””
ing-sentencing practices. (See Chapter VIil for discussion of sentencing:-

s
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practices.) 1f the personnel in various courtrooms behaved differently, it

is not inconceivable that the observers (police and victim) would respond

to the different practices. Unfortunately for this latter argument, the
comparison among courtrooms of mean scores on satisfaction with the dispo-
sition do not bear the same relationship to each other as do the measures

of sentence severity. Thus, the courtroom with the most severe sentences

is not the courtroom with the most or least satisfaction. As a result, there

is probably only ihe most tenuous, if any, direct relationship between court-
room differences in sentencing and perceived satisfaction by the lay parties.

The expianation for the satisfaction, then, probably lies in the more complex
mix of perceived practices and attitudes of courtroom personnel than in mea-
surable differences in courtroom sentencing.

‘3. Attendance-related effects. The nexi question to be considered is -
whether aitendance at the conierence can aid in explanation of the findings.

. As indicated in Table 9-2, above, for the defendants and victims, the level

of satisfaction with the disposition did not differ significantily betiween
those who said they did and did not attend a pretrial settlement conference.
Seeing how the disposition decision was reached did not measurably change
the satisfaction level. : :

'.Amqng theipolice~respondents, those who did atiend a conference were
more satisfied than either run-attenders or control group. The finding is

-in the expected direction. If attenders differed from non-attenders in pre-

existing attitudes, then the mean scores for the two groups should lie at
the extremes with the control group's mean score which would contain the

- whole range of attitudes located in the middle of the distribution, Instead,
‘the abseni and control groups are very similar, quite different from the more

positive score of the attenders. While this pattern certainly does not prove
a causal connection, it provides tentative support for the proposition that

the conference procedure was contributing to the more positive attitudes.

S In summary, approximately half those interviewed who knew the disposi-
tion feli1 that in their case it was generally satisfactory. The level of

- satisfaction was similar, in the aggregatie, among defendants, victims, and

poiice. No strong evidence appeared to show that the level of satisfaction
was affected by the availability of the conference procedure. There was
some suggestion, however, that attendance at the conference was associated
with greater satisfaction among the police respondents. The professionalism
of the poiice may have them responsive to an opportunity to participate in

the disposition. Alternatively, the police, with more extensive experience -

in the éourts, may have had firmer expectations regarding their disposition

- cholces than the defendants or victims. If the expectations were relatively
low, then observing the settlement process may have made the disposition more

- understandable, and therefore made it more acceptable.

'1@} Satjsf#ctioﬁ with the Proéess

.. ). Descriptipn. - One aspect of the evaluation of ouicomes was the effect
of the conference procedure on attitudes towards the way the courts processed
cases. -An index of satisfaction with the process incorporated items about

. the perceived responsiveness of prosecutors and judges to information given
- to them and about equality of treatment. The focus of the items was percep-

116
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‘tions of one's own experiences, not on abstractions or generalizations about

. how the couris might have acted., Uniike the index of satisfaction with the
disposition, all respondents who attended apy court proceedings answered -

some portion of the items, * : o -

The lay respondents were generally satisfied with the ‘attention given
10 their cases, as indicated by group mean scores located toward the posi-
tive end oi the scale for defendants, victims, and police. As shown in Tabie
'9-3, page 120, the police were the most satisfied, with a mean score of 4.10
out of 5. Eighty-iwo percent of the police respondents scored above the . .
midpoint on the scale. The victims, with a mean score of 3.9, had a similar
proportion above the midpoint. The defendant's mean score of 3.3 out of 5
included 60 percent who were above the middle or neutral position. The dis-
tributions indicate a general consensus among the respondents that courts
had been attentive to their views. Particularly for the police, the case
that closes afier an arraignment is to some extent a vindication of their
effort. The positive evaluation of the courts' performance may well be af-
fected by the view that the courts are performing well when they carry cases’
through rather than dropping the cases early. ‘ , ‘

A The level of satisfaction is comparable with that reported in other
studies. Knudten, et al., found a high degree of satisfaction among victims
‘about the way they had been treated when they were interviewed after dif-
ferent court proceedings. 3/° The Rand study of court performance in Dade
county found that a majority of defendants, victims, and police gave a rela-"
tively positive evaluation of their treatment. 4%/ While some jndividuals

no doubi are dissatisfied the pattern that emerges is one of approval.

2. Treatmeni effects. Against the backdrop of general satisfaction
with The way ihe courts processed cases, the question is whether the confer-
ence procedure affected those evaluations. The finding$ are reportied in -
Table 9-3. The defendants and police in the three tireaiment conditions”
(test group and controls for both test and comparison judges) reported simi-
lar evaluations in the way they felt their cases had been handled. At the
level of overall treatment effects, there is no evidence to suggest that the
conference procedure contributed to a more or less positive view. It should
be noted that the conclusion is based on inferences from the research design_
and does not mean respondents were indifferent io the conference procedure’
itself. The respondents were not giving judgmentis about the conference in
particular; instead,.the inference is based on comparisons among respondentis
'in test and control groups of their judgmenis about how their case was pro-
cessed, regardless of method. ’ , :

Among the victims there is some evidence that the confererice procedure
‘contriibuted to the overall positive evaluation of the way the couris pro-
“cassed cases. The differences among the ithree treatmeni conditions were .
statistically significant with the test victims being more satisfied than -

*The index, wiih a range of from | o 5, is additive, with each reéspon-
‘dent's total score divided by the number of items answered. Fifteen per-
cent of the victims, Il percent of the police, and less than one percent

‘of the defendants reported atiending no proceedings. The decision to ex-
clude the evaluations by those who had never been io court was based on .
thestudy's focus on the way lay participants at court proceedings evaluated
their treatment.
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TABLE 9-3

LOCATION OF DIFFERENCES:2/ SATISFACTION WITH COURT PROCESS .

A. Differences Among Treatment Coﬁdit;ons

Déiendants
Contri)‘l’f’1

Not Attended

X=3.44 F=.88

(N=85). :
, ; ‘N\\\\\‘Nsﬁ_‘ Control

al/ Analysxs of varnance, *s:g.

vt

i

%

iest judge _ test judge
‘ //x..a .47(N=72) /X-a .66 (N=59)
Test ‘ Test

- Victims

r

Control:

F=3 . 58*

Control: com-
arison judge
X=b. OO(N-78

Pollce

~test judge!’ !
/-4 11(N-9o)
Test

F=.31

X=4.13
(N=173)

\

B. Attendance-related:Differences

X=3.40 F=2.31 X=3.86
( =132) (N-IZO)
-~\\~\\\\\Control- ‘com-
~ ™“—parison judge
=3. 13(N-43
Defendants

X=4.04
(N_36)

X=3. 25(N-163) |

-

“05.

Victims

Not Atiended

Attended ' .~ Attende

F=1.51

\

Control
=3. 85(N-l37)

Police

F=3.16%

Control-

Control: com-
arison judge
a 05(N-ll6)‘

~
1

Not Attended
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:132 ¢oﬁirol‘vxctuns for ithe test )udges, iithough-less satisfied than vic-

tims from the comparison judges' courtrooms. Further analysis revealed

_that there were courtroom differences in the victim evaluations of .the pro-
:;tessing to the extent that the treatment effects could be localized primar-

‘ily 1o one of the three fest judge's courtrooms, The patietn of findings
can preobably best be summarized as modest or suggestive evidence that the
conference procedure contributed to victims' level of satxsfact:on with court
processing. .

3. Attendance-related Dxiferences.' In the defendants' evaluatxon of

. shelr court experiences, those who went to cunferencesz did not differ sig-

nificantly from those who did not attend. The relatively large number of
proceedings that defendants attend may tend 1o diminish the impact of the

- .conference procedure. Further it may be recalied that the defendants par-

ticipated least in conferences of any of the parties present. (See Chapter

- V1,) For the defendants, the opportunity to observe and, on a limited basis,

to participate in the conference discussion, was not suffxcxently salient
to affect their feelings about couri processing.

For the victims, also, the attendance-related effects were statisti-
cally insignificant, although those who attended were generally more pesi-
‘tive than those who did not. It is interesting that no atiendance- related
effects appeared for the victims, since victims were the one group where
there was some evidence of treatment effects. One would have expected that
the increased satisfaction jn the test group would have been located pri- "

~marily among attenders. One explanation for this anomaly, assuming more
.than statistical noise is operating, may be that ihe increased satisfaction

comes not from participation in the conference, but in the consultative

f_ process which included notifying victims of the conference opportunity.

Thus, receiving information about the availability of 1he conference nmy ‘be

'athe key to the test effects.

’ Among the police, those who attended the conferencs were cmnparatnvely

. more satisfied with the way their case was handled than those who did not

.attend. The difference is in the hypothesized direction, The lack of over-
all treatment effects is'most likely due io the relatively small- proportion
(28 percent) of police who recalled attending a conference or to pre-existing
differences. Even if those who attended were’ totally convérted to the util-
ity of the conference, that supporti would tend to get swallowed up in ihe

“jarger pool of test cases, especially given the high rate of satisfaction

among all officers. It appears, then, that for the police, unlike the vic-
-4ims or defendants, attendance at ithe conference was associated with a more -
‘positive evaluation of the court's procedures although‘we cannot infer a cau-

~'sal connection. The police, who would have had greater prior involvement

in court procedure; were perhaps more sensitive to the participation oppor-
tunities offered by the conference than were victims and defendants. Most

" .of the latter iwo groups would lack. a comparative perspective and, therefore,

- could be expected to know relatively little about alternative ways of hand= '
~ling cases other than that which was offered on their case.” Without exper-
~'ience with other procedures, it is possible that the opportunities of the.

.conference were not so distinctive that the victim and defendant respondentsé
‘would pick up on them. The plausibly different ranges of experience in the

" .courts of the police on the one hand, and victims and defendants on the

“other, may explain why the attendance related dlfierences appeared only fof:"

5f “poiice.
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‘.E,nhttiiodes Toward the Criminal Justice System o co

1. Description. The preceding seciions have focused on the ways res-

pondents viewed their own experience in the courts. The problem in this

section is to consider the impact of the conference procedure on views of
"~ the criminal justice system, defined more broadiy. The focus was on the
- system's perceived fairness and ability to determine the factual truth in a
situation. The reason for focusing on fairness and truth was that these
ideas seemed to incorporate iwo major functions of the criminal justice sys-
tem. Eyaluations on these dimensions were used, then, to make a summary
measuré of sysiem performance. The intention was not to obtain any compre-
hensive measure of al! aspects of criminal justice system performance, but.
to look at those areas where ihe purposes of the conference might be most
applxcable. i : :

, The respondents were asked to make ]udgments in terms of their views

- of the criminal justice system in Dade County. The referent was specified
in order to provide a common perspective. Further, the intention was to
focus on the evaluations of system performance, rather than on the inore ab-
stract concepts of power and authority. Four items were used which asked
about fairness of police, their general job performance, the willingness of
courts to punish law violators, and the court's ability to determine accur-
ately guilt and innocence. * These items were not included for police res-
pondents, because of their professional position in the criminal justice sys-
tem. Their criteria for evaluation could be expected to be so different
from defendants and victims ihat the area was well beyond the scope of the
project.

The findings, reported in Table 9-4, page 121, suggest that defendants
viewed the criminal justiice system in a somewhat: dlfferent light from vic-
tims. The defendants' medn score was 3.09 out cf 5 while the victims' was
3.73.  Put another way, only 47 percent of the defendants, but 84 percent
of the victims were-above the neutral or midpoint and toward the positive
end of the scale. The victims' generally more positive view is not hard to
‘understand, since the victims'.cases represented successes in police work
and, at. least, court efftg%ency. While the respondents were speC1f1cally
asked aboui general views rather than personal experlence, it is likely that
. at some point the two perspectives (personal experience and general or citi-
zen evaluation) 1nform each other.

2. Treatment effectsu‘ The tests for treatment effects, presented in
Table—§ %, show some preliminary evidence of changes attributable to the
conference procedure among defendanis, Defendants in the test group gave
generally more positive ratings of the criminal justice sysiem performance
than did their counierparts in the control group for the test judges. The.
difference is in the expected directien. However, an even greater difference
than .among the pairs of treaiment groups is shown between the two control
groups.. Thus, it is most lxkely that the apparent treatment effects are in

“fact substantively insignificant. Further investigation revealed no dif-.
ferences for any of the test judges between test and control defendants, The
pattern of findings suggests thai the statistically sxgnxfxcant treatment
effects are more apparent than real. . .

*For item working, see Appendlx B.; The responses were added:together and
divided by the number of items answered to make a sumary scale with values
fran I to 5. .
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/x =3.03(N=49) ~X=3. 75(N 89)
Attended- | Attende | o

~a/ Analysis of variance; ¥ = s:g, at .05.

\ . 3 - TABLE 9 4

LOCATION OF DIFFERENCES:2/ - -
SATISFACTION WITH CRIMINAL Jusncza.sysrm :

A. Differences Among Treaiinent ConditionS'.

. Defendants S e Victims i‘ o
—Control- w,Control:
.'—,——”’—,test judge test judge
"”"”’,,» X=2, 86(N-il) X=3. 72(N-68)
Test- : ~ -Test
X=3.13 F=3.85% - X=3.72 F=.09 .
(N=132) o 4 (M=125)
\----~,\\~\~\\'Control- com- \\\N~\“‘~\\\\Control: com-
&arxson judge arison judge
, 3.21(N=93 3 76(N 85?
B. Attendance-related Differences - _
Defendants» s : - Victims ‘ o a o
R e 1

Not™ Attended ot Attended

X=3.22 F=1.46 £ X=3.64 g F=.37

(N=35) - NZe) e
h“-\ L
\\ Control \ ) COﬂll‘Ol

X=3.04(N=162) T X=3. 74(N=153) |

The victims in the three treatment groups were remarkably similar to -
each other and were generally satistied with the criminal ]ustxce‘systan.
There is no evidence that the conference affected victims' views about cri-
minal )ustxce systan performance. s : .

. 3. Attendance-related dlfferenceé. Attendance at a pretr:al settlement
conference did not seem to aifeci either defendant or victim attitudes toward

the criminal justice system. For neither group were the differences: statis»?;”};v
.tically significant. Such a finding is consistent with the interpretation -

that there were no overall treatment effects.” The iwo sets of 1ests tend %o
‘confirm each other, indicating that the changes entailed in the conference "
process were either.not of sufficient magnxtude or were not perreived to un—
prove tiie crunxnal justice systan : e
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~ the criminal justice system.

*

There is a considerable body of research into the processes by which

'peOﬁle form perceptions about civic authority and, more directly, legal
~authority. 4/ The affective and cognitive bases are generally thought to
- form early in life and to follow developmental sequences. 5/ The effects

of subsequent experiences and, even more generally, the degree of continuity
between childhood and adult perceptions is still little understood. The
scale of satisfaction with the criminal justice system reported here pro-
bably taps some of these more fundamental orientations toward the legal sys-
tem and, more generally, attitudes toward authority. The findings presented
suggest that the conference procedure, which constituted a structural change
in the court system, did not significantly modify the orientations toward

'F. Expected Sentence Differential

l. Description. One concern about the conference procedure involved
the impact on the defendant of the judge's participation in plea negotia-
tions. Does the judge's presence increase the pressure on the defendant to

. accept the plea offer rather than offending the judge by insisting on a

trial?

It is difficult to examine this concern because of the inherent coer-
cion of the criminal justice system. Clearly if the judge used the confer-
ence to explicitly threaten the defendant with a more severe sentence if he
did not accept the offered settlement, the conference would be more coer-
cive, But is the judge who indicates that the sentence is three years now
and will be the same after the trial, unless new evidence is presented to
change the situation, being coercive? Or, to the extent that the judge has
reduced the number of unknowns in the decision to invoke a trial, is the
conference less coercive than a situation where ihe defendant must decide

without that information?

Further, by giving the defendant direct informaiion about the decision
(thus reducing the extent to which ithe judge's decision is communicated by
the defense attorney as an inscrutable fait d'accompli) is the process made
less coercive? Finally, does the opporiunity for the defendant to partici-
pate constrain the capacity of the judge and attorneys to make arbitrary or
capricious agreements and thus reduce inappropriately coercive aspects of the
plea negotiations? T ' ' ’ '

‘These considerations make it clear that considering the possible coer-
cive impact of .the seltlement process is an extremely difficult thicket. 6/

For the purposes of the evaluation, the issue has been limited tc the
threat of a sentencing differential . in the decision as to whether or not to
go to trial. Two items were used for defendants who plead. (See Appendix
B for wording.)' An additive scale was created, ranging from 1 to 5, with
a higher score indicating more pressure to plead. This approach does not
begin to tap all of the dimensions of coercion or of the decision to go to
trial, However, it does focus on one of the most basic issues in that deci-

'sion. By comparing test and controls and attender and non-attender cases
- on the extent to which an expected sentencing differential affected the de-

cision to plead, the findings should indicate whether the conference proce-
dure exacerbated the choice. In this way, some evidence can be developed
about whether the conference structure affected that choice.
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“The ‘mean score on the expacted sentence dxfferential was 3.68 out of

5 (see Table 9- 5, below). Fully 60 percent of the‘defendant sample who plead

guilty reported that the fear or a more severe sentence at trial was an im-
portant, if not the critical, reason for ple dxng guilty. “Whether the dif-

ferential exists or not, it may affect the deifendant's decision. Further, -

it suggests ithe problems involved in making ‘he rxght to trial-a realxty.

TABLE 9 5 f‘ o . ’ .vi‘s | ; ﬁi_ki'w

LOCATION OF DIFFERENCES'*/ SALIENCE
OF EAPECTED SENIENCE DIFFERENTIAL

A. leferences Among .B. Attendance- related '?_

/ Treatment Conditions Ei Differences 3
‘Defendants X=3.61 ’ A 'é@', vDefendants%:ﬂ: '%
Control: : | o '
testi judge‘ Not Attended
X=3.77(N=38) /55:3.49(1\1:33),
_Test—" : | Attended™ | i
X=3.68 F=1.40 ] X=3.83 F=1.73 .
(N=101) | b (N=69) - ‘ o
: Control: com- ’ ‘\E\\‘\\“~\\~ Control
s ﬁgriSOn judge "X=3, JS0(N=1561) "
) =3-#I(N=64 )
a/ Analysis of variance. ' ¥ = sig. at .05

il

2. Treatment effects. The mean scores ‘are extremely close er:the~§est
and control defiendants. The statistical testis for treatment effects indi-
cate that the conference procedure had no impact on the perceived sentence"
differential. The defendants in the test group do not appear to have ap-
plied a different weight to this factor when they made the cho1ce to ple&d
guilty. . s , v

3. Attendance-related effects. The greater coerciveness of the judi-
cial involvement might operate either as-a threat of ‘judicial presence at

the negotiation session, or as a perceived reality (judicial behavior with- -

in the conference itself). Those who attended were somewhat more concerned
about an anticipated sentencing differential than were those who did not
attend, although the group differences were not statistically significant.
It appears, then, that the conference procedure, either as a set of rules
for stiructuring plea negotiations or as a decision-making process,:did not
significantly change the calculation of rxsk in decxdlng 1o plead guxlty.

To_ sunmarize, the coercive effect of - involving ‘the judge in plea nego-

tiations was ~conceptualized for the evaluatien as an element . in tlie calcula- .

tion of risk in the decision about whether or not to go tq trial. - It was
measured by the salience of the expected sentence differential were one to
have' gone to 1r1al.. Although for m@st defendants who. plead guxlty ‘that.
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calausaiion was central to thelr cheoice, the findings showed that .the con-

ference did not affect the salierice of ithe issue. The explicit involvement
of the judge in the plea negotiations did not increase the defendant's per-
,uep‘ton that going to trial might result in a more severe sentence. ‘

G. unnary of Case Outcames

.~ The pretrial settlenent conference procedure, with its two provisions = .
- vf judicial presence at all negotiations and invitations to attend extended
io defendants, victims, and police, was expected to change iay perceptions

of the courts. Four indices wer2 used to measure the effects (knowledge of
~the disposition, satisfaction with the disposition, satisfaction with the
process, and satisfaction with the criminal justice system). A majority of
the defendants, victims, and police interviewed expressed satisfaction on
these indices. Virtually all defendants, half the police, and one-third of
the viciims reported knowing the disposition of their case. When considering
treatment effects measured by differences among test and controls, ithe lay
parties whose cagses were assigned to the test condition were generally simi-
lar to those in the control groups in their attitudes and perceptions. Of
the ten sets of tests among treatment conditions, only two showed treat-
ment effects. First, test victims were more satisfied with the way their
cases were processed than their control counterparts. The discussion sug-
gested that the consultative process itself might produce the more positive
attitudes among the victims. The second significant finding was that the
police in one of the test judges' courtrooms were more satisfied with the
disposition of their cases than were the controis. Both of the significant .
findings were in the expected direction of more positive attitudes attribut-
able to the conference process. However, the failure to find consistent re-
sults across the groups makes it unlikely that the implementation of confer-
ence procedures, based on the level of lay attendance achieved at this site,
made substantaai changes in publtc perceptions about the courts.

In the context of negligible changes in the environment in which the
court system operates, there was somewhat mere evidence of differences in
perceptions for victims and police based on attendance at the conference.

Of ithe seven szets of tests among the victims and police on the four indices,
four showed that atienders wre more positive than non-attenders; victims

who attended were more likely to report knowing the disposition of their

case than non-attenders. Police who attended the conference were more likely
to know .the disposition and to be mere satisfied with the disposition and

processing of iheir case. TFor the defendants, attendance did not affect
their attitudes. While pre-existing differences could not be ruled.out, the

gatterns were consistent with hypothesized changes attrlbutable to the con-
erence.

Oon the question of the possible coercive effects of judicial presence

on a defendani's right to trial, there was not evidence that the conference

' proceduré, nor that attendance, atfecied the defendant's decision to accept
a plea., v

In general, at a systemic level the conference did not appear to affect
attitudes and perceptxons of the lay parties. At the individual level, based
on personal. experience of attending the conference, there is some evidence
. that 1he conference procedure produced more information and more positive
a*txtudes toward the way cases were handled among victims and polzce. One
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‘of the issues that this dxstxnction between the &ystunxc and .individual
level of effects points to is the substantial gap between the provision for
voluntary lay attendance and the attendance itself. The benefits demonstra-
ted at the individual level raise the possxblilty of systemic effects., It
thus poses sharply the questlon of the potential victim utilization of the
conference opportunity given optimun notification conditions. The need for
further research iis clearly 1nd1cated given the potential for substantiai
systemic effect.
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CHAPTER X
DISCUSSION AND CONCLUSIONS

A. Introduciion

The overwhelming reaction of judges and attorneys around the country
upon first hearing of the proposed pretrial settlement conference was ihat
it would not work. They pointed to a myriad of problems that foredoomed
it., The charitable view was that it was fifty years ahead of its time.
Thus, the most salient conclusion of the evaluation may be that the proce-
dure "worked". It did not place undue stress on the felony disposition pro-
cess ifi Dade County. The victims and defendants did not disrupt the con-
ference, nor did they misunderstand the proceeding and accuse the :judges or
attorneys of improper conduct in disposing of the cases.

This discussion reflects serious predictions made in several! ]UFlbdlC-
tions about the potential problems with lay participation, particularly vic-
tim participation. A few lawyers in Dade County thought that lay presence
inhibited the attorneys and judge from discussing possibilities of settle-
ment with candor and openpess. Other attorneys challenged this view. They
asserted that the professional parties can find a way to say, in appropriate
and non-offensive language, everything that needs to be said. The finding
on settlement rates suggests that lay presence does not reduce the possi-
bility of settlement.

The presence of both victims and defendants did not create problems,
except in rare exceptions. These exceptions involved verbal, not physical
confrontation. Nor did the conference create problems regarding the eye
witness identification of defendants. None of the professiconal participants

reported significant problems relating to the presence of lay parties at the
conference.

Concern was expressed early on in the preoject that a defendant or, more
likely, a victim would misundersiand what happened in the conference and go
to the papers to compain about the result. On the other hand, one of the
local papers worried that the conference was giving the victim too much in-
fluence in the outcome of the case. No public aitacks were in fact made.
Some defense attiorneys expressed concern about victim influence, but at !east
as many felt that the victim had been helpfu}l to the defendant.

The pretrial settlement conference did not seem as radica! in the con-
text of the Dade County criminal courts as i1 had elsewhere. Officials there
had had experience with some eiements of the proposai. This prior experience
alded acceptance and implemesntation of the proposal. It may also have masked
some of the effects of the conference process by reducing the conirast be-
tween the test procedure and the standard procedure. For whatever reasons,

the empirical results were positive, but modest. On many parameters, there
were no significant differences.

B. Judicial Participation

While their styles differed, all ihree of the test judges were the mosti
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active participants in their respective conferences. Our conceptualization
6f their performance suggests that they diifered in the amount to which they
structured and-controlled the conference and in the exteni to which they K
actively involved the other participantis, both lay and professional, in the
conference discussions. ‘

: The original idea for the proposal foresaw the judge in a relatively
passive role. The negotiating was 1o be done by the two attorneys with some
input from the lay parties. The judge was expected to perform some proce-
dural functions, but noi to become actively involved until the parties had
reached a tentative agreement. The judge would then indicate whether that
agreement was acceptable. :

The greater judicial involvement had at least one benefit and one cost.
The benefit was that it seemed to focus the discussion and probably accounts
~in large pari for the relatively brief conferences. The cost was one judge's
sense that, by indicating at the conference what he thought the appropriate
sentence should be; some defense attorneys were encouraged to try their
cases. This result flows from the expressed policy independeni of the con-
ference procedure, of at least two of the judges, not to penalize the defen-
dant for exercising his constitutional right to trial. Thus, the incentive
to plead guiliy was reduced. The extent ioc which this happened is not clear.
The data on dispositions does noi disclose a significant increase in the per-
centage of cases tried. ¥

Putting aside ithe questicn of how pervasive a problem this is, the di-
Iemma can be avoided by not specifying that a particular sentence would be
imposed if the defendant plead guilty, but rather indicating that the ten-
tatively agreed upon sentience falls within a range of appropriate disposi-
tions. This posture allows the judge to give the parties assurance of his
. acceptance of the proposed senience without binding him under all circum-

- stances to that disposition.

The greater judicial involvement also focused attention on the concern
expressed by various parties about ihe coercive effect of the judge's pre«
sence, Our date disciosed no significant differences in the perceived pres-
sure to plead beiween test and contirel defendants. Thus, the widespread con-
cern about the inherenti coerciveness of judicial participation is not sup-
ported by the evidence of this 'study. ©f course, this is not to say that
this concern is totally mistaken. These conferences were rur *71 a controlled
atmosphere. It seems plausible that in differeni circunstances involving
different personailities there could be a coercive effect. On the other hand,
the findings do suggest tht judicial! participation can be structured, so that
it is not perceived as any more coercive than other procedures.

A related concern involves the risk of loss of judicial dignity by -in-

#On the other hand, th:s phencmenon was reported only at the end of the pro-
ject period. It is possible thai séme defense attorneys learned over time
1o manipulate the conference process to their benefit. This change in be-
i r may have been masked by the larger number of cases which preceded it,
although the rarity of trials makes generalization difficult. It is also
possible that a few deviant cases overshadowed the normal pattern in the
judge's mind. '
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judge that he theoughi that the conference had just the opposite effect. The
fact that the judge took time to listen to ihe lay pariies and to explain *
his decsion to them increased their respect for the judge ard the judicial’
process. : S : - :

The question still remains as to whether the idade Couniy practice of
not transferring the case to another judge if setitlement efforts fail should
be recommended for future implementiation project. * We suggest that, absent
strong opposition in the next jurisdiction, a transfer policy be adopted.

It would be instruciive to see¢ how such a policy works out. Further, given
the widespread support of the view that the trial judge who will sentence
if the case is tried shouid not participate directly in plea negotiatioas,
and the serious concerns underlying the view, it would be preferable that
the next implementations reflect that policy, if at all possible.

As indicated, the judges took a more aciive role than was originally
foreseen., This change did not affect the scope of the conference, however.
Despite the more active judicial involvement, it did not become ar informal

“trial. It remained as plea negotiations; alihough more structured and for-

mail. That is to say, the focus of the discussion was the appropriate pun-
ishment to be imposed if the defendant piead guilty. The conference did nct
become an informal asséssment of the =vidence or result in an advisory opin-
ton regarding likelihood of convictiozn.

C. Lay Participation

Yhile the lay partics differed in the frequency with which they attend-
ed the conferences, for none of the parties was atiendance significantly re-
lated {0 offense severity. Defendanis aitended two-thirds of the confer-
ences; the'victims and police attended a third of them. The police were
morez likely to attend confersnces for crimes without a victim than confer-
ences for crimes with a victim. This difference apparently reflects, in

part, the role that the police play as the complaining witness in victimless
¢rimes. :

The prosecutors and judges were not surprised, although some were dis-
appointed, by the victim's relative non-attendance. They had experienced
this reluctance in other aspects of the case disposition process and gener-
ally intierpreted it as €ither a lack of interest on the part of victims or
attrifuted it to the number of court appearances that witnesses are required
to make. :

The interviews with test cohort victims conducted after their respective
cases had closed raises dn additional point. Many of the non-attending vic-
tims said that the reason they had not atiended was that they had not been.
notified of the conference. Of course, there can be a self-serving aspect
to their claim. The best that can be done at this point is to withhold
judgment about the likely extent of victim utilization of the conference
pending further study. “

There are, of course, costs in involving the lay parties in the confer-
ence for both the criminal justice agency personnel and for the lay parties

*It should be noted that the number of cases from the test cohott that were
tried is small, a total of 26. :
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themselves. Some minimal time is involved in setting a time for the confer-
ence which is acceptable to all parties. In Dade County, this was done at
arraignment and did not represent a significant time investment. Since the
defendant is usually present at arraignment, no additional notification is
necessary, although in fact the prudent defense counse] will -contact the de-
fendant before the ccnference, both to remind him of it and to prepare him
for participation. Notice to the victim and the police officer, neither of
whom are likely to be at the arraignment, is a substantial problem, as we
have indicated several times in this report. While the costs of notification
are real, there are some benefits. The notification can be used as a way of
assessing the victim's attitude towards cooperation and encouraging partici-
pation in all stages of the disposition process. Another possible benefit
lies in the fact of additional contact between officials of the court system
and the viciim enhancing the latter's sense that there is an active concern
about his or her needs and viewpoint.

There are attendance-related costs for the victim in taking time from

- job, family, or studies and for transportation to the courthouse. The de-
fendant, if not incarcerated, must bear the same types of costs. These con-
siderations raise the issue of the possible impact on victim cooperation
with later stages of the prosecution. Will another courthouse appearance,
even if voluntary, decrease victim willingness to attend the trial if a
settlement is not reached? The issues are somewhat different for the police.
Since the conference process does not affect the overall trial rate, the con-
viction rate, or sentence severity, should the department assume the costs

of officer attendance? Presumably, the officer would be involved in other
police duties if net attending the conference. The increased police satis-
faction with both the process and the sentence when they attended the con-
ference suggests that a police administrator concerned about officer morale
and about dissatisfaction with the criminal justice system might consider

the attendance costs justified., ¥

The protocol and atmosphere of the conference was that of a business
meeting, rather than a court proceeding.. Nevertheless, the victims and de-
fendanis were less active than the judges and attorneys. Their role seems
to have been basically that of observers with a limited and structured ‘
input. This is neither surprising nor disturbing. The conference proposal
did not envision a "deprofessionalizing” of the negotiation process. Rather,
it aimed at providing to interested parties a view of the process which pre-
viously had not been available and a limited opportunity to add relevant in-
formation. :

Attendance at the conference was expected to increase the amount of in-
formation available to the lay parties and to make them more satisfied with
the criminal case disposition process. It did not have these effecis for
the defendants, although on the issue of knowledge of the dispesition, almosti
all defendants, not unexpectedly, knew the disposition of their case. At-
tendance at the conference affected the knowledge of disposition for both
victims and police officers.

*There is a caveat to these comments. Our analysis of the data indicates

that the police conference attenders were more favorable to all plea bar-

gaining than non-attenders. This finding raises the possibility that the

attendance-related effects reported are in fact the result of pre-existing
attitudes. v : ‘
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The evidence of the conference process' effect on lay attitudes towards.
the process and disposition is unclear. The evidence that does exist of
attendance-rejated positive impact on victim attitudes point to the possi-
bility of systemic effects if attendance was greater. This possibility re- .
inforces the desirability of further testing of the conference process. The
effect of attendance on attitudes was more prcnounced on the police than on
either the victims or defendants. Police who attended the conference were
significantly more likely to know the disposition of the case and expressed

reater satisfaction with both the process and the disposition, although the .

atter two differences may reflect sysiematic differences between attenders
and non-aitenders.

One of the iest judges expressed substantial disappointment in the
attendance rate of victims. This factor, along with a declining assessment
of the value of the information that the lay parties had to offer, played
a substantial role in his ultimate evaluation of the conference process. In
fact, two ¢f the judges appeared to undergo shifts in their attitudes to-
ward the value of the information the victim had to offer. Their experience
with the conference led them to reduce the value placed on victim contribu-
tions to the settlement discussion. The third judge, whose expectation about
the value of the lay parties' comments was high at the beginning, seemed
confirmed in that view and, perhaps, even more positive about the value of
having all the lay participants at the conference.

In assessing the significance of these views, it is necessary to recog-
nize the extent to which the judge controlled the discussion in the confer-
ence and, to that extent, influenced the amount of i-formation contributed
by the lay parties. Further, the professional parties routinely make the
sentencing decisions without lay participation, which suggests that their
perception of what was required for the decision did not need lay partici-
pation. In fact, their information needs appear to have been relatively low
and generally satisfied by the court file and the material routinely avail-
able to the atiorneys.

As indicated earlier, the presence of the victims and defendants did
not create problems of order for the judges. The victims were not intran-
sigent in their demands for severe punishment of the defendants. In only one
conference did the victim ask for the maximum penalty for the defendant.
One judge indicated that the police could, on occasion, be intransigent and
thereby make it difficult 1o settle the case. However, another judge felt
that the police presence had been very helpful. This same judge believed
that the victim and defendant presence was extremely helpful in affording
the judge an opportunity to gain a betier understanding of their needs and
motivations. He expressed the view that their presence helped the judge
come to a fairer sentencing decision. It should be noted that this judge
used the negotition style extensively and sought to involve the other par-
ties in the conference and in the decision-making process.

In suwrmary, the evidence suggests only modest benefiis to all parties,
both lay and professional, involved; and those were generally attendance-
related. The police seem most appreciative of the opportunity the confer-
ence procedure provides when they attended. However, they attended the
least often of the three lay groups. The evaluation also disclosed no major
probiems for any of the participants. The problem of disruption, both in-
side the conference and out, did not occur.
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D. Impact of Conference on Court Processing

Contrary 1o a range of predictions about the effect of judicial and
lay participation in plea discussions, there were no statistically signifi-
cant differences in seitlement or trial rates between test and contrcl cases.
Differences between conference and non-conference cases in the test group
suggested that the likelihood of seitling a case or a prediction ¢f the
likely sanctions may have affected the decision to coavene the conference.
Nevertheless, the conference procedure did not affect settlement rates, sen-
tence severity, or the use of incarceration or restitution.

The professional interviews generally supported this point of view.
Most judges and attorneys were of the opinion that the presence of the lay
pariies affected the outcome in a small number of cases, but not generally.
There was a minority opinion, represented by one test judge and some of the
attorneys, that the use of the conference had affected sentencing, both in
terms of sentence severity and the use of restitution.

Whiie one of the evaluation hypothéses was that the conference would
increase the use of restitution, there were no specific assumptions regard-
ing the impact on sentence severity or the use ef incarceration. Thus these

findings are not radically inconsistent with early predictions regarding the
conference.

Somewhat surprisingly, the one area in which the conference did affect
case processing was the length cof time from arraignment to closing. Our
findings disclose an overall reduction in the time to dispssition for the
test cohort of cases. Similarly, all three judges closed a greater percent-
age of test than control cases on or before the originally scheduled trial
date. This resuli was not predicted by any of the professional participants
nor by the project staff. 11 appears that the scheduling of a time at which
the relevant parties meet to discuss the possibility of settlement is more
effective than a series of sequential bilateral discussions. It is puzzling
that this difference developed, since the test judges utilized status con-
ferences in the control cases. The status conferences were usually held
the week prior to the scheduled trial date. The official purpose of the sta-
tus conference was to determine whether the case was ready for trial. In
fact, the possibility of settlement was often explored as well.

Precisely what accounts for the difference is unclear. It may be that
the presence of the lay parties facilitates the negotiation process by making
communication easier between ihe attorneys and the defendant, on one hand,
and the victim and police, on the other. It could also be that the avowed
conference purpose of settilement focuses the parties' attention on ihe set-
tlement possibilities and thus facilitaies the discussion. '

The views of the test judges on time-related issues were mixed, prob-
lematic, but important, because they played a centiral role in their ultimate
evaluation of the usefulness of the conference process. Two of the three

test judges thought that the conference process was more time consiming than

traditional plea negotiations. None perceived the acceleration of disposi-
tions which court records data disclosed.

The actual time consumed by.the conference was not great. The average.
length of the conferences varied among the three judges from 9 to [2 mgﬁptes.
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The .entrance and seating of parlicipants undoubtedly consumed Additicna1£ 
11m2 All told, it was not, contrary to some predictions, a time-consuming
process. ,

E. Conclusions of the Professional Participants

The conclusions of the attorneys on whether it would be desirable to
adopt .the conference process were mixed and do not fall easily into paiterns.
There were defense atiorneys and prosecutors on both sides of the issue.

The private defense attorneys who were interviewed, with one exception, sup-
ported the use of the conference. One judge reporied that a few private de-
fense attorneys had refused to participate. On the other hand, he also re-

ported that a number of private defense attorneys had urged him to continue

use of the conference. .

To the extent that the conclusions of the attorneys can be organized
into a pattern, it seems ithat two- issues divide them. These are the extent
to which the conference hunanizes and personalizes the case disposition pro-
cess and the extent to which it facilitates the disposition of cases. Those
attorneys who value the former liked the conference process. Those who
piace more weight on the latter did not believe that it was arn improvement.
Unfortiunately, the finding on the reduction of time to disposition was not
available during our professional interviews. Thus, we do not know whether
knowledge of this finding would have substantially changed the view of some
of the attiorneys. )

The three test judges differed substantially in their evaluation of the
conference precess. One judge concluded that the use of the conference was
unnecessary, excepi when specifically requesied by one of the parties, be-
cause victims, for the most part, were not interested in having an opporiu-
nity to participate. They did want information about the results, but it
would not be necessary to have a conference to accomplish that task. This
judge irdicated that whepever any party feit that he had information to offer
the judge on the case, the judge should arrange a meeting in the presence of
. the other parties to hear that information.

One value this judge saw in the conference process was that it reduced
ex pariec settlement discussions and thus increased the confidence of various
parties in the integrity of the system. Another value of the conference was
that it encouraged the attorneys to study their files with a view toward dis-
position. This observation is interesting in the light of the finding on
the reduciion of time from arraignment to closing.

Another test judge concluded that, while there was a positive value irn
having the victim and police officer present because it gave them a sense of
participation, the conference process took more judicial time than could be
jusiified by its beneficial aspects. This judge felt that the lay partici-
pation did noi provide any more information on the facts of the case than
would be available in a discussion between the attcrneys and the judge. He
did allow ithat, when the defendant was willing to answer questions, the judge
did have mere information than was normaily available in plea negotiations,
although he pointed out that this information would be available in a presen-
tence report. Such reporis, however, usuaily are not prepared in plea cases.

The third judge took a markedly different view. He agreed that the
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conference process- -tock substantially more iime, but he concluded that it

was well worth the effort because it led io fairer decisions. The opportu-
nity io meet with the defendant and victim, he believed, gave him much better-
insight into the case and not only led to better decisions, but also was
“more satisfying for him personally. This judge also recognized the diffi-
culties in obtaining the victims' presence but felt that those that did at-
tend approved of the use of a conference. For this judge, the scheduling

of the conference did not prove to be either a problem or disruptive of his
schedule. »

The judges also differed in their views of what types of offenses are
appropriate or inappropriate for the use of the conference: One thread of
agreement was that in cases involving an individual with a long and serious
criminal record, there was no purpose in discussing a possible settlement.
Those cases were best tried and an appropriate sentence imposed if a convic-
tion was obtained.

Thus, the overall pattern of empirical results is that none of the ma-
jor problems materialized; and there is one substantial benefit--the reduc-
tion of time to disposition. While there is some evidence of other benefits,
it is too early to make defiritive judgments. Additional analysis of our
data and experience in other jurisdictions are necessary.

F. Concluding Thoughts

Plea negotiation is, and is likely to remain, an area of ambivalence
and concern for thoughtful observers of the criminal justice system. Even
though there is growing suppert for the view that settlement without trial
serves other legitimate purposes, most proponents rest their argument ulti-
mately on the necessitiy ofi disposing of overcrowded court calendars. It is
in this context that we must aitempt to form judgments about the value of
the pretrial settlemeni conference procedure. :

Given the inconclusive resulis of our empirical evaluation, the question
of basic values in the crimina! process comes to the fore. Since settlement
without trial is the predomindnt means of criminal case disposition, should
~not the defendant have a risht io attend the crucial proceeding of the pro-
cess? Addressing this issue;from a slightly different point of view, one pro-
secutor, when asked whether the defendant's presence inhibited discussion of
settlement, dismissed the issue by saying, "It affects him; he should be
there."

The victim has not proved to be the obstreperous party that some feared.
Further, many victims who did not attend ciaimed that they were not notified
of the conference, thus confoundingany interpretation of their absence. Cer-
tainly, the victim has a right to be informed of the disposition of the case.

On balance, ithe promise of the. pretrial settlement conference does not
seem as bright as when we started. It will not solve as many problems as
originally hoped. But the promise, if dulled, is also less fragile. The
procedure has withstood the test of the felony disposition process. Its
precise potential for contributing to the just and humane disposition of
criminal cases is still undetermined, but it is clearly worth additional
testing and evaluation. : .
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APPENDIX A

. SAMFLE PROCEDURE
'« Unit of Analysis

The judges in the jurisdiction agreed to alilow the research staff to

‘designate which cases would be scheduled for a conference and, therefore,

set the stage for random assignment of cases to test and control groups.

The implementation of that opportunity was complicated, not by any lack of
cooperation but by the intractable complexity and variety of a large court
system. Two general problems required attention. First, a court "case"
needed to be defined. Some strategic and ethical answers needed to be pro-
vided regarding how to count multiple defendants involved in a single cri-
minal event and a single defendant charged with multiple cases. Second, we
needed io maximize research staff control over case assignments but required
judicial involvement in the process in order to set up the conference dates.

In the researcher's "ideal" world only one offender would commit any
offense for which he or she would be processed and sentenced. Only after
completing the sentence would that individual commit another offense. Thus,
if defendants, operating alone, could be processed on only one case at a
time, the job of the researcher would be much simpler than it is. Instead,
a single criminal "event" may involve any number of defendants. Also, a
defendant may be charged with any number of offenses, processed separately
or at the same time. Because of these facts of life, simplicity would point
toward using the defendant rather than the case as the unit of analysis, al-
though no solution will resolve all of these issues.

We selected the case rather than the defendant as the unit primariiy
because of the ethical issues involved in providing the treatment®-- j.e,,
access to the pretrial settlement conference procedure. We wanted to ran-
domly assign members to the test group (all of whom would have access to the
conference). If we assigned defendants, rather than cases, we would run
into situations in multi-defendant cases, where, for exampie, one defendant
would be assigned to the test and another to the control group. While pro-
viding the conierence option is within the scope of the court's discretion
and, therefore, could be offered or denied, it was particularly troublesome
to discriminate among the defendants within a single case. The potential
for problems among attorneys and their clients when cases would be processed
differently because of research needs seemed so great that it was decided
not to split up defendants. As a result of this choice, the unit of analysis
became the case, not the defendant. * All defendants in a case were, there-
fore, assigned to the same group, whether tesi or control. Thus, all the
defendants in a case had access to the same procedures. Whether they used
them or not was up to the participants, not the researchers.

Having decided to use the case as the unit, the next question is, what
shall be used to represent the case? # If a case involved more than one

¥ The sample includes 107% cases--for 1291 defendants.

#At each point our basic goal wa- to develop solutions that a) would most
completely represent the actions that courts take, and b) could be applied
in the same way to the different sampling frames. Some of the choices that
follow may seem convoluted and/or unnecessarily confusing on their face but
were necessary in order to meet these goals.
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deiendant, we assigned ail to the same group, tracked al! of them until each
¢tlosed and then randomly selected one to include in the analysis. To rep-
resent the group of defendants with summary scores seemed less desirable be-
cause of the variation it would include. For example, if one defendant is
dismissed and another is sentenced to ten years, what should be the summary?
Selecting a single person to represeni the case loses some of the variety

in the multi-defendant case but avoids such anomalous scores.

¥Yhen a defendant was inveclved in more than one case, some additional
choices needed to be made. The basic problem involved the discrepancy be-
tween the logic of the administrative unit, which would dictate separately
counting each case number against a defendant, and the court's practice,
which focused on all the cases against the defendani as a single entity. If
we worked strictly with cas2 numbers we would have the possibility of one
case assigned to test and another to control. Uniortunately, if the court
is awareof both the cases, which is generally the situation, it will treat
them together. It would be beyond our control to force separate considera-
tion to avoid diluting the distinction beiween test and controls. A second
problem follows. The action in a "case" inevitably looked at the defendant
as a whole. If several cases were involved the decisions about processing
andthe final result would often reflect that view. For example, the official
record might show four guilty pleas and four 2-year sentences to be served
concurrently. Alternatively it might show one guilty plea and three cases
dismissed with a total sentence of two years. In both examples the presence
of multiple cases played a role in determining the final result. The differ-
ent approaches often appeared to be a matter of courtroom style rather than
differences in the defendants. It thus seemed important to modify the defi-
nition of case to meet these practices. We used ithe case number assigned by
the court as our sampling unit. However, if more than one case was listed
for a defendant, we assigned all to the same treatment condition, tracked
them all, and summarized the action on all the cases. As a result, the
"case" used in this study incorporates all the charges and court cases pro-
cessed at one time. Such a choice was necessary in order to represent as
compiletely as possible the action taken by the courts. The same definition
was used in all the sampling and “data collection points so that the test and
control groups contain similar portions of these "muddy" situations. In the
entire sample 16.7 percent of the cases involved multiple defendants and
17.2 percent incorporated multiple cases against a defendant.

2. Sampling Procedures

a. Assignment of cases to judges. The courts administer what they call
a "blTnd File System" whereby each defendant, at the time of booking, is
assigned to a track that will eventually deliver his or her case to one of
the circuit court judges. This assignment is done solely according to the
order in which the deiendant is received at the County jail. The one ex-
ception to this order is if the defendant has a pending case before a judge
(or is on probation). In such cases, the defendant is removed from the
order and assigned to the judge before whom he or she had appeared already.

The judges appear to play no part in the assignment of cases. The ad-
ministrative judge, for example, does not have any responsibility for case
assignment. Cases may, however, be transferred from one judge to another in
the Criminal Division. Cases may, on occasion, be transferred becaus¢ of
conflict of interests or case overloads when one judge may have a particu-
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larly long trial that would seriocusly delay his calendar. Since these pro-.
cedures are followed for all defendants, it shouid not lead to any bias to-
ward repeat offenders or long cases in any particular courtroom, since each
courtroom would get its share. The court's description of the Blind File
Systern is provided at the end of this Appendix. " ,'

_ b, Sample selection procedures: test and control cases. The design
called for cases to be randomly assigned by the research staff to test and
control groups from each judge's calendar. A stratified sample might have
produced infermation about some important issues. However, we could not
know all the relevant issues on which to stratify at this early stage of
research. For exampie, at one point it was suggested that drug cases and
bad check cases should be excluded because conferences would be unecessary,
Without prior experience, the ad hoc judgments about appropriateness ran the
danger of incorrectly or incompletely identifying the appropriate criteria
for selzction. A random sample, since it does not require such prejudgments,
constitutes the stronger design because of its greater inferential power.

Cases wer¢ added to the groups for approximately seven months. Working
from the calendar of arraignments scheduled for the following day the research
- staff would go down the list of cases in order, identifying the first two as
test cases, the third control, the next two as test, the next as control,
etc. When several case numbers were listed for the same defendant, they
were kept together as test or control, consistent with the preceding discus-
sion. The staff notified the judge's secretary which cases were to be as-
signed conference dates if a not guilty plea was entered. The next step
involved dropping from these pools of test and control cases those that did
not enter a not guilty plea. Thus, ten cases might be scheduied for arraign-
ment, but only two would plead not guilty. The others would be rescheduled,
or, less frequentily, plead guilty at that iime.

The pool of contirol cases for each of the test and comparison judges
was accumulated in the same fashion at the same time. .Every third case on
the arraignment calendar, as mentioned above, was assigned to the control
pool. The staff then removed from the pool those cases that did not enter
a plea of not guilty. The remaining cases formed the control sample.

The three test judges shared a willingness to participate is the ex-
perimental procedure. Based on descriptions by their colleagues and subse-
quent observations at the site, the three test judges represented substan-
tially different styles of judging, judicial philosophy, use of plea nego-
tiation, and courtroom discipline. As a result, the conference procedure
was tested under three different conditions. We cannot hope to generalize
from the experiences in these three courtrooms to the universe of judges,
but the differences among the test judges give considerable power to the
evaluation. ' '

Although the judges had agreed to allow the selection of control cases,
they were not informed which cases were to be used. The participants were
informed of necessity which cases were in the test pool since _they needed
to schedule the conference. (See end cf this Appendix for letings given by
judge to defense counsel and defendant when conference date was set gt ar-
raignment.) Two issues are raised by the invelvement of the participants
and the research staff in the selection of cases. First, the procedure was
obviously not "double-blind", as Campbell and Stanley suggest is desirable,
since all parties knew which were test cases. 1/
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This knowledge was unavoidable since the research staff and partici-
pants were all involved in the process. It is possible that this knowledge
may have affecied behavior. On the other hand, everyone knew that we were
analyzing other cases as well, If performing well for the researcher was
important, that effect should have occurred to some extent throughout the
entire calendar since the participants did not Know which were control cases
and =hich were not included in the sample. Given the multitude of activities
and priorities each has, it seems unlikely that the opinions of the research
staff would be central in anyone's thinking. In addition, the judges and
atiorneys were interviewed by s«nior staff regarding their practices, thus
spr2ading some of the effects of testing. Another approach to this problem
was to minimize the description of the procedure as an experiment and to
make clear that the procedure was directed by the court, rather than the
evaluators. Finally, in the lay interviews, no reference was made to any
court procedures as an experiment.

A second issue involves the use of the judge to assign the conference
date ai arraignment. Certainly there was the opportunity, if not the in-
clination, to ask for a continuance if a case were designated a test case.
Although we could not prevent such manipulation we could find out how often
cases assigned to the test group (i,e., had entered a not guilty plea) were
not assigned a conference date. We found that 4 percent of the cases had’
no conference scheduled. Some of ithese occurred in the confusion associated
with the introduction of the assignment process. A second reason was the in-
clusion of some co-defendants who may not have been scheduled because they
were not arraigned at the same time. Most of the "errors," then, occurred
as a result of adninisirative problems with staff and courtrooms in the as-
signment of conference dates. *

c. Sample selection procedures: pretireaiment cases. For baseline com-
parisons we collected data on cases that were processed privr to the imple-
mentation of the experiment (i.e., prior to January 17, 1977). We have ex-
plained how the test and control groups were selected prospectively, in that
the cases were selected at arraignment and then tracked unti! they closed,
whenever that might be. The preireatment cases had to be assigned retro-
sgectivelx, using closed cases, identified by their proximity to the date
ol our iIntervention. The staff identified approximately forty cases from
each of the test and ccmparison judge's disposition calendars by selecting
every second disposition, going back in time from January 14, 1977. The
procedure resulted in the inclusion of cases that closed primarily from
November to January. To be comparable, all cases that closed some time after
a not guiliy plea had been entered at arraignment were eligible for selection.
The research staff then collected data on these cases, regardless of how
long they had been in the system.

The method of assigninﬁ pretreatment, test, and control cases imposed
N0 constraints on the lengith of time involved in processing the cases nor in

the types of offenses included. We should note that 8 percent of the test
and contirol cases had not closed at the end of the data collection period.
The evidence for the success of these sampling procedures lies in the simi-

*fe are discussing the siluation where a conference date was not assigned.
We are nct including here a consideration of those cases where a conference
session did not take place even though it had been scheduled.
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larity in the range of cases in each sample group. Mo statistically signi-
ficant differences appeared on eight measures of defendant and offense char-
acteristics, -as discussed in Chapter 1IV.
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SAMPLE COPY

TO: Defense Counsel
FROM: Judge Gene Williams
DATE: January 14, 1977

SUBJECT: Pretrial Settlement Conference

Attached to this memo is a document addressed to defendants
in cases which will utilize a pretrial settlement conference.
It explains briefly the purpose and participants of the confer-
ence,

The State Attorney and Judge have agreed that
any charge and sentence negotiations in this case will take
place in the conference. You of course are not required to
enter into any settlement negotiations. However, if you wish
- to do so, all discussions will take place in the conference.

If you choose to attend a conference, the defendant is not
required to attend, but we hope he or she will do so. The con-
ference 1s being ﬁeld, in part, to provide an opportunity for
the defendant to participate in and gain a more direct under-
standing of the possibilities of settlement in his or-her case.

A tentative date for thLe conference will be/has been set
at arraignment. There is sufficient time to allow the resolu-
tion of various pretriaf motions, as necessary. The conference
will not be held, however, unless you call the Assistant State
Attorney handling your case at least three (3) working days in
advance of the conference and confirm the date.

If yon wish to use the conference, and the defendant wishes
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SAMPLE COPY

Page 2

to participate, it will be your responsibility to provide what-
ever additional notification you deem necessary. If the defen-
dant is incarcerated, you may request the Assistant Staté Attorney
to assist in making the necessary arrangements for his presence.

No statement made by any party at the conference will be

admissible at a later trial of the pending charge if a settle-
ment is not reached. If no settlement is reached, Judge
will schedule the case for trial.

We pelieve that the pretrial settlement conference is an
important innovation in the disposition of criminal charges.
The use of the conferences is being evaluated by the Center
for Studies in Criminal Justice of the University of Chicago
Law School. A research staff member will observe each confer-
ence. Each defendant and victim will also be asked at the con-
clusion of the case to consent to an interview. You may reeéive
a similar request to express your views about the pretrial
settlement conference and abéut the current plea negotiation
process. Your cooperation with this effort to improve the

administration of criminal justice in Dade County is appreciated.

GW:

attach.
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Notice to Defendants Regarding

Pretrial Settlement Conference

The pretrial settlement conference is being intro-
duced in Dade County in order to aid in the prompt and ordarly
consideration of the settlement of criminal cases before trial.
The coanferences will also provide you with an opportunity to
participate in the discussion of possible settlement of the

pending charge. All discussion of possible settlements will

‘take place in a conference presided over by a judge, and while

you are invited to attend, you are not required to do so. The
fact that the defendant participated in the conference or made
any particular statement at the conference may not be used in

a later tri&l if a settlement is not reached.

The victim, if there is one in your case, and a rep-
resentative of the police agency involved will also be invited
to attend. They are not required to attend and they will not
be able to prevent an agreement which has been reached by you,
vour defense attorney, and the Assistant State Attorney, with
the approval of the Judge. If no agreement is reached, Judge

will schedule the case for trial.

Additional information about the pretrial settlement
conference is provided in the attached question and answer
sheet. The use of the conference is being evaluated by thé
Center for Studies in Criminal Justice of the University of

Chicago Law School.
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SAMPLE COPY

Page 2
' We hope that you will avail yourself df the opportu- ‘;
nity provided to participate in the pretrial settlement con-

ference.

GENE WILLIAMS

Administrative Judge

11th Judicial Circuit
of Florida




SAMPLE COPY

Am I required to attend?
" No. Participation by defen&ant,vand victim is voluntary.

Will there be settlement discussions other than in the pretrial
settlement conference?

No. All charge and sentence discussions will take place
in the conference.

How was my case chosen for the project?

Three judges have agreed to participate in the project.
From the cases assighed to each of these judges, a random
gelection has been made by the research staff of the Pro-
ject for inclusion in the pretrial settlement conference
process.

These cases will be compared with others to determine,
among other things, whether the conference aids the
defendant and the victim in understanding the process
and the disposition.

Can statements made at the conference be used at a subsequent
trial if a settlement is not reached?

No. Any statements made at the conference can not be
introducad at a subbequent trial.

What is the purpbse of the conference?

There are several purpdses. These K include making settle-

ment discussions more open, providing the defendant, the
victim, and the police officer an opportunity to attend,

and aiding in a more orderly consideration of the possi-

bilities of a pretrial settlement of the case.

Who will run the conference?
The conference will be presided over by the'judge to whom
the case is assigned. The other parties who attend will
be given an opportunity to 301n in the discussion of any
proposed settlement; :

What happens if a settlement is not reached?

If a settiement is not reached, the case will be set for
trial before the judge to whom it is assigned.
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: by his memo oﬁ January 29 1@76\

SAMPLE -COPY

.CLERK OF THE CIRCUIT COURT

SECTION ASSIGNMENT "BLIND FILING"
PROCEDURE OF THE CRIMINAL DIVISION

I. .SECTION ASSIGNMENT SHEET

A. The Assignment sheet is designed so that cases will be
distribﬁted to the various Sections of the Court equally and in
an unpredictab1e manner. The format is such that it may be

expanded to allow fbrxthe allocation of additional Sections of

- the Court by the additicn of a corresp snding number of vertical

cplumns; that it may be contracted to accommodate;aalesser num-
‘ber of Sections by eliminating or blocking out the correspond-

iﬁg number of vertical columns; and that it may be modified to

R allow for the assignment of a lesser proportlon of cases or a

. mero assignment of cases to such Judge or Judges, as the Admin-

istrative Judge may direct to be expedleqt, by the bloqkihg out.

- 0of the number of spaces in the vertical columns below the

affected titled Sectlons to effect the desired proportions.

/B. The Aasignment Sheet presently in use is composed of

12“vartical columns each titled with the name of one of the

,/Judges of the Criminal Division, and 10 horlyontal columns

94
/

Five of the spaces in the vertical column under Judge Wil 1ams'

title are blocked out, thus allow1ng an as31gnment cf-10 cases

- to each of the bther Sectien Judges and 5 cases “to Judge

/ .
.”Williams for a ratio of 2 to 1. This &1locatlon %s pursuant

“fto the directive of Judge Williams as the Administrative Judge
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Each sheet is serialiy prenumbered and initialed by the

Chief Court Operations Officer or his designee and bears space

~at the top for the initials of the designated Saﬁérvisor with

the date cf—initiation, and the initials of the Supervisor plus
the date upon the closing, when all spaces are filled. Suffi-
cient mserially numbered assignment sheets are furnished in
advance to the Court Operations Officer or the designated Super-
visor and are kept securely, both before ospening and after.
closing. The sheets are not available to octher than designated
personnel of the Clerk or for inspection by the Administrative

Judge, &t his request.

2. ASSIGNMENT AND POSTING PROCEDURE

A. Section Assignments are made only by the Chief Court
Operaﬁions Officer, Operations Officer or the designated Super-
visor and zre not made¢ in the presence of any unauthorized persocns.

B. Upon receipt of the File Jackets and attachnents from
the Case Filings and Docketing Section after the initial pro-
cessing detailed in '""Case Input Procedure', the designated Super-
visor azain checks to ascertain that the files are in strict
numerical order anc .Ha+ the lowest or first case number to be
assigned or posted is in sequential ascending orxder to the last
case number previously assigned or posted on the zssignment
sheet, £~y discrepancy can be resolved by reference to the
"Numbering'” or "Case Log" Sheet, or the Assignment sheets.

C. With all cases to be assigned 6r rosced in ascending

case nuwnber order, the designated Supervisor beging by assigning
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the Judge heading the first vacant block working from the left
to the right in the horizontal columns and from the top to the
bottom. If the first or lowest case has previously been de-
termined, whethér by assignment at the Magistrate level or by
virtue of 2 pending lower case number, then the case number is
inserted in the first vacant space in the vertical column below
the anpropriate Judge's title in descending order. Each suc-
cessive case is assigned or posted in the same manner, working
horizontally from left to right and from the top to the bottom
of the Assignment Shee’. As each éase is assigned, the Judge's
name is written and subsequently stamped on the file jacket.
The only exception to the assignment of a Section other than in
case number order, is in the occasion of an assignment of a
Y“Rush'" case, that is an Extraordinary Petition, such as Habeas
Corpus, Prohibition, etc., so that in all cases other than
"Rush'" the numbers in the vertical columns will be in ascending
order when read from top to bottom. In the assignment of "Rush"
cases the designated Supervisor notes in the space’on the sheet
in red next to the case number, the abbreviation "H.C.'" for
Habeas Corpus; "Proh." for Prohibition; "Mand." for Mandamus;
and "ExW" for any other Petition. When all cases have been
assigned Sections or have been posted, the Supervisorvreturns
all of the file jackets and attachments to the Case Filing‘
Section for the final processing.

D. After completion of the Assignment Sheet when all

vacant space~ wove been filled, the Supervisor closes the sheet
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by initialing and dating at the bottom right hand corner. Sub-
sequently, the Operations Officer or Chief Operations Officer
verifies the sheet, then signs and dates ln the indicated space.
E. At the close of a Calendar month when all cases filed
during that month have been assigned, should any sheets be open,
the Supervisor draws a continuous red line horizontally and/or
vertically, and below or to the sides of the case numbers
assigned, then dates and initials in the right hand margin adja-
cent to the right line. In this manner the total filings for
the particular month may be measured and the number of the last

case filed and assigned may be determined.

3. PREDETERMINED SECTION ASSIGNMENTS AND AUTHORITY

A. Predetermined Assignments as referred to in Paragraph
(2) are the Assignments in those cases which are '"Blind Filed"
by the Clerk at the Magistrate Level and assignments in those
caées, whether directly filed or bound-over from the Juvenile-
.Family Division, wherein lower cases are pending. In both in-
stances Local Rule 2 is the criteria since the same procedure
and similar assignment sheets are employed at the Magistrate
Level.

B. Local Rule 2 is also the authority for assignment
when Informations or Indictmeﬁts charging multiple Defendants
require the consolidation of cases made on'previously bound-
over Magistrate or Juvenile-Division charges; In some instances

Sectinn Assignments may need to be changed when a new Defendant
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not previously charged in the Magistrate or Juvenile Division,
has the lowest pending case number of all of the Defendants
named in the Information or Indictmenty.

C. Those cases in which an Information is refiled on a
previously dismissed or Nolle Prossed Case, or in which an
Information is directly filed after the dismissal of the same
charge by the Magistrate, are assigned the same Section of the

Court which was originally assigned, by the authority of the

Administrative Judge Williams in his memorandum dated August 9,
1976. The Clerk's procedure in processing Informations filed

or refiled in previously "No Informationed,'" Nolle Prossed or
Dismissed cases is also to file and Docket such in the original
file and under the original case number. This procedure avoids
the necessity for transfer of pleadings, preserves the contlnuity
for reference to original Section Assignment, Speedy Trial ter-
mination date, and Attorney teams, and prevents the possibility
of delay, when, if separate files were made, the original was

not brought to Court.

The described Assignment procedure and Assignment forms
were effected on August 17, 1976. Documentation for the ref-

erences made and sample forms are attached.
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APPENDIX B
INSTRUMENTS AND SCALES

1. Court Records

a. Methods. The research staff collected basic information on each

case about its processing in the ccurts, the offense, and defendant. Most
of the data is self-explanatory.

b, Scales. Inter-coder reliability was achieved by checking the scoring
with The original records. On a regular basis, staff meetings raised coding
problems that were referred to senior staff for resolution. The senior staff
reviewed all the coding. The court records were rechecked when the coding
was unciear. Where discrepancies in the court records occurred, the problems
were noted, additional docunents were reviewed, and the supervisors in the
clerk's office were consulted for assistance in order to resolve the issue.

The categorization of offenses was the most problematic. No single
measure kas been developed that is fuliy satisfactory. We used two, each
with its own strengths and weaknesses. First, we assigned Uniform Crime
Report codes as a measure of legal categories. These codes are a rough or-
dinal scale of offense severity. The UCR codes have the advantage of being
relatively easy to use, since they correspond to the stiatutory labels used
by the courts. We used the first 19 UCR felony categories. Anything that
did not fit in those was put into a miscellaneocus category. If several dif-
ferent charges were listed for a case, it would be assigned the code for the
most serious one. Attempis were scored the same as a completed act, with
the exception of homicide which was scored as aggravated assault.

The UCR index has some clear disadvantages since it uses rather gross
categories and, therefore, underrepresents variations. Furthermore, since
the UCR codes consider only indirectly the social definitions of the serious-

ness of the criminal event, they are difficult to use for many explanatory
purposes.

In order to explore our data in the light of a social definition of
of fense severity, we adopted the Sellin-Wolfgang offense severity scale as
a second measure, Using the Sellin-Wolfgang scheme, each event was first
categorized by whether it included injury, theft, and/or damage. Then .
the coder indicated the presence and frequency of different types of injury,
intimidation, damage, and forcible entry.

Weights as established by the Sellin-Wolfgang scale were assigned to
these items, and the weighted items are totalled into a single score that
represents the offense severity. Figure 2, page 155, shows the scoring pro-
cedure., Atilempts were recorded under the categorization of the event, but
the total score might well be zero. Zero in this scale meant no dpmage,
rather than that no event occurred. Omitted from the index were victimless
offenses which were treated separately. Drug cases, the most frequent vic-
timless crime, accounted for roughly 20 percent of our cases and required
special coding. Lacking national studies on the perceived severity of var-
ious drug offenses, we recorded the offense category (sale, possession, pos-
session with intent or conspiracy), the type of drug (heroin, cocaine, amphe-
tamines and barbituraies, and marijuana) and the amount of drugs seized.
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Inj

l.

IT.

1v.
Vl
VI.

.

! VII.

FIGURE 2
SERIOUSNESS OF OFFENSE

ury Theft Damage

# wt.
# of victims of bodily harm
a. receiving minor injuries i
b. treated and discharged 4
c. hospitalized 7
d. killed 286
# of victims of forcible
sexual intercourse 10
A. # of such victims intimidated
by weapon 2
Intimidation (except II above)
a. physical or verbal only 2
b. By weapon 4
# of premises forcibly entered i
# of motor vehicles stolen 2
Value of property stolen, damaged, or
destroyed (in dollars)
a. Under 10 i
b. 10-250. 2
c. 251-2000 3
d. 2001-9000 4
e. 9001-30,000 5
f. 30,001-80,000 6
g. Over 80,000 7
Drugs
a. Kind
b. Amount

c. Was charge: Possession _
Possess. w/ intent
Conspiracy
Sale

- 1 e, ate

S

Victimles

- s Vo S s

Total

The amounts were dichotomized for each drug, dependxng on what the juris-

diction informally defined as large enough to require jail time.

poi

nts are higher than the staiutory ones.
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"Large" was defined by State Attorney practice regarding the amount at
or above which that office would seek jail time. For marijuana , it was
2 ounces or more; and for cocaine or heroin, 5 packets. Pills created great-
er definitional problems, since the practice was not as well articulated as
for ather drugs. More than one bottleful, while hardly precise, was the
best available estimate.

One of the variables that gave the mosi trouble at first was determin-
ing whether a case was settled or litigated. This information is not re-
corded as such and we finally made the inference based on other information
in the c?urt records. (For a discussion of the coding decisions, see Chap-
ter VII, '

The Diamond-Zeisel severity scale, a modification of the scale developed
by the Administrative Office of the U.S. Courts, was the basis for comparing
sentences between groups. The Diamond-Zeisel scale was developed for the
federal system and required one modification to adapt to a state system.

The scale ranges from I (for fine only) to 201 (for 99 years) with three the
minimum if any incarceration is imposed. The state court used a wider range
of combined prison/probation sentences than was available in federal courts.
Instead of giving a flat score equivalent to the minimum prison and proba-
tion time combined for any split sentences, we scored the incarceration and
probation time separately and used the total, whatever it might be.

A second problem arose when the sentence given for each count was dif-
ferent from the time that would actually be served. A defendant might be
given a new sentence concurrent with one currently being served so that no
new time was given although the records showed a substantial new sentence.
In other cases, the judge might sentence a derendant to x years but indicate
that some portion of x would not be served if no new problems arose. This
discretion was independent of the parole board's policies of early release.

In order to deal with these differences, staff recorded two sentences.
The first, or stated severiiy, used the modified Diamond-Zeisel scale to
record the total time for the offense. 1If the sentences on iwe charges were
concurrent, the siated time was the total that could be served tor this of-
fense. The second, perceived severity, subtracted from the stated senience
time that would be concurrent with an existing sentence or in which execu-
tion was stayed. The perceived sentence recorded any additional time that
might be served on the new offense. Any iime served awaiting trial was not
subtracted from the sentence scores on the grounds that many of the effects

of imprisonment would occur whether the time was served prior to disposition
or after.

2. Observatiions of Pretrial Settlement Conference Sessions

a. Observation procedures. One of three full time members of the re-
search staff attended eacn conference session. They rotated among the court-
rooms so that any systemalic differences in observation skills would not con-
found substantive interpretations. Before the session, the observer noted
who was present. The cobservation instrument is included below. During the
session itself the observer wrote down in sequence as much as possible of the
verbal behavior, indicating the speaker, to whom the comment was addressed,
and a paraphrase of all comments. After the session the observer made some




subjective cratings, provided descriptive data about the conclusion of the
session, and categorxzed comments 1nto one of eight substantive categories.
A comment was counted any time one of the following occurred: a) a dif«
ferent person made a codable statement; b) the same person made a stataﬁent
that fit a different topic category thar the immediately preceding one; or
c) the same person made a statement that fit into the same caiegory as the
inmediately preceding one but which expressed a different thought, although
related to the previous one (e.g., provides new information). .

1

These categories were defined as follows:

(1) Facts of the Case: This category includes statements about
the charges pending against the defendant and the facts of the
incident which are the basis of the criminal charges. f

(2) Prior Record, Further Charges: We have grouped prior reccrd
and further charges, because both relate to the general question
of whether the defendant has a criminal record. We coded thijs'
information separately from "facts of the case", because we
wanted to see whether criminal record was introduced in settle-
. ment conferences. :

(3) Law and Practice: This category deals with a variety of sub-
jects. It can include statutory requirements, office policy,
or an actor's general procedures.

(4) Maximum Sentence: Reflects a description of what the statu-
tory maximum was as well as a suggestion or recommendation that
the maximum sentence be imposed.

H

(5)(a)(b)(c)(d) Prediction of Trial Outcome: This category in-
cludes any discussion of the consequences of going to trial; (a)
if go to trial the sentence will be more severe; %b) a'trxal
might result in the disclosure cf new evidence, which might
make the sentence more severe; (c) if go to trial may get the
maximum sentence; (d) the sentence will be the same after trial,

(6) Conference Precedent: This category includes any reference
to dispositions or procedures ia prior conference cases. Here,
we are looking at references to particular prior cases, not
general practice.

(7) Personal, Background History: This category includes work
record, family life, drug or alcohol usage of eitither defendant
or victim,

(8) Recommendations: This category reflects recommendations for
di‘sposition of the case.

A final ccdxng category dealt with conmentis about prucedure' the sche-
duling of another session, discussxon of procedural options available, and
conference procedures. That category is not presented in this report since
the focus here is on substantive issues.
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Early experience with the conferences indicated that a dichotomy be-
tween settled and litigated cases was insufficient. Al many sessions, a
single proposal would be discussed, but the attorneys would want to clear
the agreement with clients or police; or the conference would conclude when
an attorney indicated the intention to file an additional motion. We de-
veloped four categories that incorporated ouiputs from conferences that were
held (as distinguished from those that were not held as scheduled). First, -
a conference is categorized as settiled if a plea was taken following the
conference or was delayed but agreemeni by all parties appeared assured.
Second, a conference is called tentative if a single disposition was being
discussed, bui no firm commitment could be made. For example, the public
defender, while not indicating dissatisfaction with the proposal, would say
he would have to check with the clienit. A conference is called continued
if It was adjourned for further motions or evaluation, or & single disposi-
tion was on the floor but there was not indication of its fate. Finally, a
session was called going to trial if one of the parties indicated an inien-
tion of going to trial. These categories were based primarily on verbal
behavior. The observers were instiructed to select "going to trial", if
that was verbalized, even if they felt quite sure that the parties would
subsequently settle.

The observer made judgmentis about the judge's stiyle in the conference
according to preset categories. The procedure used the conversation in the
conference as the raw data. The summaries and subjective judgments about
the conversation became the data for analysis. One benefit of the procedure
was that, during the conference session, the observer did not attempt to ca-
tegorize the behavior, and thereby could concentrate on accurately and com-
pletely recording the sequence of verbal behavior. The record of comments
provided the senior staff with a source for checking the summary judgments
of the site staff.

c. Observer role. The three permanent staff rotated conference cobser-
vations among the three judges. Each observer's training consisted of writ-
ing as complete descriptions as possible of some conferences, followed by
review with senior staff regarding completeness and accuracy. From tihese
mnarratives and extended staif consultation, we were able to establish common
patterns of behavior in the conference, resolve technical issues that required
clarification for the observer, and devzlop some reliable coding categories.

After the initial training period, each observer was responsible for
recording the observatiions and then summarizing them. The cobservers were
informed of the general issues on which we hoped to collect data and were
consulted regularly to refine these issues based on their observations.

The staff's observer role was to maintain silence during the confer-
ence and to talk to the participants only to clarify what the observer had
not heard or what was not clear. Because the staff became familiar te the
participants, they were sometimes drawn into casual conversations before or
after conferences that would provide additional insights regarding how the
conference was functioning. In general, the staff observers were able to
maintain their low profile. They never were asked to leave a conference,
and the professional participants, when interviewed by the senior staff,
reported that their presence had no effect.

A potential problem involved expei :menter effects. The site director
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and two assistants worked full time at the site in the court building,

While ithe judges were responsible for the conducti of the confierence proce-
dure, project staff were involved on a daily basis with the implementation.
The staff role was to conduct the evaluation, but that involved extensive
liaison work -to establish procedures for the implementation. At each step,
the staff tried to ensure that the procedures could be carried out by the
court system. [If notification of victims and defendants about the confer-
ence depended on our staff, for example, we would not have tested whether

a court systewm could absorb such a task. ©On the other hand, the requirements
for the evaluation required staff identification of test cases for the judges
and presence at each conference.

The site divector carried out a facilitator role and, as such, became
a participant in the experiment. BEvery effort was made to limit the inter-
vention. In addition, the many goals and duties of the court participants
probably acted to reduce the potential impact of the experimenter. It is
unlikely that any changes due io ithe experimenter would be accomplished over
the cbjections of the participants. Besides identification of cases, pro-
ject statf were involved in three other major ways in the evaluation. First,
one member of the project attended each conference session in order to pro-
vide sysiematic data collection. Second, the staff, with the assistance of
college interns, interviewed participants in connection with the evaluation
effort after cases had closed. Finally, the staff examined files in the
Clerk's Office. The different tasks involved varying degrees of intrusive-
ness. The staff presence for more than a full year and the rather large
number of cases involved in the study made their visibility and, hence, their
potential effect less noticeable, as the staff became just another member
of the court work group. 2/ :

d. Inter-observer reliability. Comparisons were made of the ratings
made by the three observers lo test the reliability of the data. Each ob-
server attended roughly the same proportion of conferences for each judge.
Hovever, one observer aiiended the shorter conferences of each judge. That
observer was engaged in directing the interviewing tesis so he may
have tried to attend only those that could be expected to take relatively
little time. In any event, we know that there was some variation in the
length of conferences each attended. Taking that finding into account, we
analyzed the observer differences in ratings of descriptive and subjective
data. The findings are presented in Table B-1, page 160. On the descriptive
data, the observers provided substantially the same information with the
variance being explained primarily by the length of the conference rather
than the observer. For three of the six subjective ratings where compara-
bility would be more difficult to achieve, the observers used similar ranges
of ratings. For the othcr three, the observer differences were significant
even after the length of the conference was taken into account. Therefore,
the pattern of findings indicates that the subjective data are somewhat less
reliable than the descriptive data. Fortunately, for our purposes, the sub-
jective ratings are used only in conjunction with the more reliable descrip-
tive nsaterial. Further, rotating the observers among the courtrooms mini-~
mized the bias. As a result, we feel that the observation data provide a
reasonably good basis for substantive analysis.
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. TABLE B-|
RELIABILITY OF OBSERVATION DATA

Summary . _Main Effects: Interaction

Main Bffects Qbserver Time (Observer Time)}
l. Ohservation Data
3. Number of : )
recommendatiions 7.27% .22 9.80* 2.09
b. Total number of
comments 6h.15% 2.57 81.83% 3.85%
\ ¢. Total Number of
\ topic changes 35.34» .27 43.11* 2,75%
}
2, Subjective Judgments
a. Siruciures Development
of conference 5.00%* 10,25%% 4,27 %% 4.l gx*
b. Develops consensus 1.75 2.36 2.39% .76
c. Gains Factual Base 5.25%¢ | 11.74%% | 5.10%x] .43
d. Explains Decision 3.22%% 2.99+% 4.20 1.10
e. Imposes .unilateral
decision .35 .22 Ay 1.64
f. Number of different ,
recommendations 5.16#%% 1.95 6.92%% 1.30
¥sig., = .05; **sig, = .0.; ***sjg, = ,001.
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CONFERENCE OBSERVATION CHECKLIST
1. Case Sunmary
1. Project #

3.‘ Date 5 , 40

5. Participants bresent (Check:)
Judge
Ass't., State Atty.

Defanse Counsel
Public Defender
Private
Clinic

Court-app't.

|

|

6. Original Trial Date:

2, Location: Chambers__
Courtroomﬁh_
Conference of (before this
judge today)

Police:
Arresting Officer
Investigating Officer
Department representative
Defendant (g}
_ Victim(s)
Others:

7. Original charges:

8. Negotiated charges:

9. Negotiated Sentence:

© 10, Conference Outcome:

1. Negotiated prior to conference

¢ 2. Settled _ H

3. Tentative ;4. Continued 3 5. Trial

11. If case negotiated prior to conference, SPECIFY WHY

12. Reason not settled bBecause: (CHECK ALL THAT APPLY)

a. lack of time to compiete
negotiations

b. discovery process incomplete
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&

____ ¢» additional motions to be d. review tentative settlement
filed . L
e, evaluation for any sort of f. absence of critical person(s)
specialized treatment (SPECIFY) .
g. other charges pending ‘ ___ h. other (SPECIFY)
i. parties could not reach j. does not apply
agreement
13. Case going to trial: yes no don't know __ _

14. Rescheduled trial date if any change:

No change:

l4a. Next court date , or, none speclfied s N/A

15. Time: Start End _ Amount of recessed time

 List in order of occurrence each statement that is made by listing, sending,

receiver, style and comment content.

COMMENT

Judge 1 Style Facts of case -
ASA 2 Prior record, further charggs —-—--2
PD 3 Question = ? Disposition - 3
DC 4 Comment = (blank) Law ond practice - -4
Vict. 5 Prediction of trial outcomeg —-—=~-=5
Def., 6 Conference precedent ——————m—iomm 6
P,0. 7 Procedure : e
All 20 Personal history - 3
| | -
'8ender 'Receiver |Style Comment ' 4 Code

L j

2 : ) ‘v;_-—_

3.

!
4, ; :
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III. Post Observation Summary

Before filling out the sﬁﬁmary; review the observation work sheet

1. Code content of each comment.

2. Bracket esch question-answer set in STYLE column.

3. Circle each different disposition recommendation in COHMENT column
4, Draw line under each change in code. .

R

A. Dispositioﬁ Process

© 1, Tally the n.:rher of different recommendations made by each party.

A, Judge i ' D. Police
B, ASA - E. Defendant
| C. DC . " F. Victim
G. Other

2, ¥hose recommzndation, in your opinion, formed the basis for the
settlement of the conference? (Check only the aignificant actors.)

A, Judge D. Police
- B. ASA ; L - E. Defendant
C. DC F, Victim _
G. Other

3. Record total number of different recommendations

4, Degree of participation in disposition (Check appropriate description)
— A Oné-tie;ed:'Atﬁornéy and judge only

B. Two~tiered: Attorneys and judge with police consultation.

C; TWOmtiered:.Attorneys and judge with lay consultation.

———

DQTqulab@;ative: Attqrneys and judge with police working together

qulabdrative: Attorneys and judge with lay working together
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5. Who asks for PTI (Check the appropriate names only)

—_ Judge Defendant

. AsA Victim
R . _ Other (SPECIFY):

_____ Police Mo One

B. Control Style

Circle the number that most accurately describes the judicial style

1. Structures the development of the conference _1 2 3 4
Very A great
little deal
2. If disagreements occur, actively seeks
to develop a consensus 1 2 3 4
Very A great
little deal
3. Uses the confereice to gain factual in- '
formation ‘ 1 2 3 4
Very A great
little deal
4, Explains his decisions 1 2 3 . 4
Very A great
little deal
5. Imposes a unilateral decision ' 1 2 3 4
Very A great
little deal
6. If lay participation is not voluntary, actively seeks to involve:
Police =—mmmmmm— 1 2 3 4 ,
‘Very A great
little deal
5, Defendant ——=——-- 1 2 3 4
: Very A great
¥ . little deal
Victim ~rewmen—— 1 2 3 4
. - Very ‘ A grea
little deal
E« 1. Ezhibita typical conference behavior for
‘Q\ that judge 1 2 3 4
: S § Very A gréat
3 ' _ N , , little deal
ij; - . *“\\ ' : | |
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C. Degree of Participation

1. Reference to prior nego‘iations (e.g., attorneys talking together or
reference by vne party regarding commmication between then.priar to
the conference? : Yes No

2. Reference to lack of preparation time? Yes No
* IF YES; by whom? ASA . L bC ‘ T

3. Reference to plans to file motions in the future? Yes No
IF YES, by whom? ASA Type of Motion
: DC Type of Motion

D. Participation

1. Frequency of participation comments: Give proportion of total comments
sent by all participants for each lay participant.

Police / Defendant / Victim /

2. Who started new topics? Give the proportion of totaJ # of senders of P
code (i.e., topic) changes.

Judge __ /  ASA __/ oc___/ P.O. __/ _ Def. __ | ___

Vietim __/ _ Other ___/ _ SPECIFY

F. Function of lay participation for the judge (Select the most appropriate one).
1. Increase support for disposition reached.

2. Gather information from-lay participants for determining
the dispoaition (e.g., Facts of the ¢ffense, home 1ife)

3. Bring lay recommendatiocns into the decision procesgs.
G. Reference to prior record

yes no
IF YES, was content giveﬂ?%

yes N no

&

IF CONTENT WAS GIVEN, what was 1it? - S

Arrest? _ Charge? _ PTI? _ Comviction?

. 4
JREE==
S

T

H. Additionsl Observations. I e -
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3. Interviews with Lay Pariies

a. Procedure. Our goal was to interview all the defendants, victims,
and police otficers in all the test and contirol cases. Interviews with pre-.
treatment participants were not attempted because of the longer time lag be-
tween the time the case closed and when interviews would have been started
(6 months to a year), whereas it was o y -~oproximately 2 to 4 weeks for the
test and conirol groups. .

Where more than one victim, defendant, cr police were interviewed we
randomiy selected one to represent that role in the case. As scon as a case
closed the parties in the case were eligible to be interviewed. Names, ad-
dresses and phone numbers were listed in the court record;. Where informa-
tion was missing, telephone directories, reverse-listed directories; and some-
times neighbors were used to establish phone contact. As scon as a street
address was available, a letter was sent to the respondent explaining in
general terms the purpose of the project and saying that we would call short-
ly.. The letter described the confidentiality protections. (See end of this
Appendix for copy of all letters). In the letter we mentioned that a staff
person would call their phone number (which we inserted, when available).

I1f no phone numbers were available or if the respondent did not wish to be
reached at the number we listed, he or she was asked either to call the staff
office for the interview or to return a self-addressed, stamped postcard in-
dicating when and where the interview could be conducted. Obviously, if we
had no phone number a greater burden was placed on the respondent. Nonethe-
less, 80 victims and defendants called the cffice for interviews.

The police officers' home phones and addresses were unavailable to us.
A letter similar to the one for victims and defendants was sent to each of-
ficer at the departmental address. (See end of Appendix for copy of this
letter.) The letter referred to the defendant's name and case number in
order to indicate which among the many cases in which the officers were in-
volved the interview would cover. The letter indicated that we would call
their departinents for the interview or asked them to cail the staff office.

~ Where the research staff had phone numbers, five attempts were made to
feach the respondent at different times of the day and days of the week. 3/
[f no answer was obtained on any of these, no further attempts were made.
If the respondents® phone were busy or the respondents indicated that they
were unavailable, additional attempts were made.

For defendants who were incarcerated, only in-person interviews were
possible. No introductory letter could be sent. Instead, after the correc-
tions officials had given approval, a list of defendants whom we wished to
interview was given to the warden. The defendants on the list were then
brought to an interviewing room where the staff person would explain the pro-
ject and ask permission for the interview to take place. If they agreed,
they first signed a consent form indicating they understood the request and
were participating voluntarily. (See end of this Appendix for copy of let-
ter.) Whether inspite of or becuase of the potentially coercive situation
of inmates being brought to ihé interviewer by guards, only 7 inmates refused
to take part in the interview.

; If a defendant or victim were incapacitated (too young or old or hos-
kp{ta}ized, or dead) some other adult member of the family was interviewed
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insticad. Six of the respondents were noi the targeted respondent. A Spanish
version of the insiruments was available’and several of the interviewers

were bilingual. If a respondent wished, the interview was read in Spanish
and the responses translated after the interview was completed. Eight per-
cent of the victims and 3 percent of the defendant respondents were inter-
viewed in Spanish. All the police were interviewed in English.

b. Attitude scales. Below are the items used to form the aittiiude
scales reported in the text: ‘ :

Satisfaction With Disposition

I'Y How satisiied are you with the outcome of your case? (a) very
satisfied, {(b) satisfied, (c) dissatisfied, (d) very dissatisfied,
{e) don't know*.

2) How fair do you think the outcome of your case was? Would you

say it was (a) quite fair, (b) fair, (c) unfair, (d) quite unfair,

(e) don't know.

Satisfaction With Process , '

I) Were all the facts of the case presented to your satisfaction

at the (whenever the case was disposed)?

(a} yes, (b) no, (c) don't know. g :

2) When you explained the facts of thes case to the judge, what
eifect do you think it had? Did he gave your point of view (a)
serious attention, (b) did he pay some attention, (c¢) only a little
attention, (d) did he ignore what you had to say, (e) don't know.
3) When you explained your recommendation :tc the judge, what effect
do you think it had? Did he give your recommendaiion {a) serious
coensideration, (b) did he give it some consideration, {c) only a
little consideration, (d) none at all, (e) don't know.

4) Do you think the judge tried to find out the fazts of the case
you were involved in? Would you say he (a) definitely tried,

{(b) probably tried, (c) probably did not try, (d) definitely did
not try, (e) don't know. ‘ ! .

5) When you explained the facts of the case, what effect do you
think it had on the Assistant State Attorney? Did he/skie give your
point of view (a) serious attention, (b) did he pay some attention,
(c) only a little attention, (d) did he ignore what you had to

say, (e) don't know. (Asked only of victims and police.)

6) When you explained your cecommendation for the cutcome to the
Assistant State Attorney, whai effect do vou think it had? Did
he/she give your recommendation (a) serious consideration, (b) some
consideration, (c) only a little consideration, (d) none-at all,
(e) don't know. (Asked only of victims and police.) S

7) When your case went through the courts, were ypu ireated (a)
better, (b) the same, (c) worse than other victims/defendants,

(e) don't know. (Asked only of victims and defendants.)

Satisfaction with the Criminal Justice System Ao »

I) How would you rate the overall fairness of the police. Would
you say it is {a) very fair, (b) fair, (c) unfaiy, {(d) very unfair,
(e) don't know. : / J S

¥onT1 Know responses were not olfered but were used if respondent was unable

to make a choice. .
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2) How good a job do you think the police do? Would you say the
way they do their job is (a) very poor, (b) poor, (c) average,

(d) good, (e) very good, (f) don't know..

3) If an innocent person is accused, what are the chances the -
couris will find him innocent? Would you say they are (a) very )
good, (b) fairly good, (c) about even, (d) fairly poor, (e) very
poor, (f) don't know. v

4) 1f the police caught the person who committed a crime, what do
you think the chances are that the lawbreaker would be punished

by the courts? Would you say they are (a) very good, (b) fairly
good, (c) about even, (d) fairly poor, (e) very poor, (f) don't know.

Perceived Pressure to Plead (Asked only of defendants) .
) What did you think the most likely sentence would have been if
you had been convicted by a judge or jury at trial? Do you think
it would have been (a) much lighter, (b) lighter, (c) about the
same, (d) heavier, or {(e) much heavier if your case went to trial
instead of the way yours was handlied?

2) How important was your fear of a heavier sentence in your deci-
sion to plead guilty? Would you say it was (a) very important,
(b) of some importance, (c) not very important, (d) of no impor-
tance, (e) don't know. A

Wz looked at participation in terms of recollections of presence at pro-
ceedings., The self-reperts of presence may or may not reflect actual be-
havior. People may forgei, not wish to recall, or not be able to be precise
about when they went to court. We felt that the self-reports of attendance
would establish at least a baseline of perscnal recall against which their
interpretatic-s of their experiences could be measured. In addition, we
asked respondc.ts about the types of contacts that they had with various
court personnel--for example, whether they discussed their recommendations
for disposition with anyone, etc.

We could expect an overlap between attitudes toward personal experience
in the courts and general ratings of the criminal justice system. Personal
experience might color evaluations of institutions, while overall attitudes
toward authority could be expected to shape interpretations of one's cwn
experience. The interaction between these leveis of attitude creates major
measurement problems. If personal contact with the courts affects attitudes
toward ithe courts as institutions, then we-would expect participation to be
a predictor of attitudes. Unfortunately, participation itself is quite like-
ly tc be: a consequence of attitudes toward its utility, deriving from views
about institutions. Comparisons of attitudes and different kinds of partici-
pation may help make some estimations of effect.
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SAMPLE COPY - LETTER TO VICTIM/DEFENDANT ASKING FOR INTERVIEW

THE UNIVERSITY OF CHICAGO
CENTER FOR STUDIES IN CRIMINAL JUSTICE

PRETRIAL SETTLEMENT PROJECT

Metropolitan Justice Bidg., Room 308
1351 N.W. 12th Street
Miami, Florida®33125 o

- { = m <
Wayne l‘\,." l:‘x:ma Telephone: (305) 5472976 Msm 5

Auns bl Heinz .
Sr. Research Associete

Ban S. Mecker
Sr. Reseorch Consultent |

Dear

In an effort to find cut more about the attitudes of
people toward the administration of justice in our courts,
the Center for Studies in Criminal Justice of the University
of Chicago Law School is conducting a study which will include
personal interviews with a number of individuals.

This study is being done in cooperation with the Dade
County Circuit Court, the office of the State Attorney, and
the Public Defeunder's office. Your name has been selected on
a random basis from a group of individuals whom we hope will
volunteer to be interviewed.

The interview will be confidential as no names or
addresses of individuals interviewed will be divulged. to any-
one. We are interesteC only in collecting information about :
the attitudes, experiences and suggestions for improvements i
or changes in the quality of Justice from those we interview.
It is our belief that improvements in the administration of
justice will best be accomplished by seeklng information from
individuals such as yourself.

If you can be reached at phone number .
will call you within a few days to explain iIn mare detail the
purposes of this survey and to answer any questions you may
" have. If this number is not accurate or you wish to be called
at another number, please phone us at 547-2976, or return the
enclosed letter. Our staff person will.also‘arrange g conven~
ient time for an interview if you are willing to participate.

Wy
[

Sincerely,

Charlot*e Boc
‘Site Director '
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SAMPLE COPY - LETTER TO POLICE

THE UNIVERSITY OF CHICAGO
CENTER FOR STUDIES IN CRIMINAL JUSTICE
*  PRETRIAL SETTLEMENT PROJECT
Metropolitan Justice Bldg., Room 308
1351 N.W. 12th Street
Miami, Florids*33125 - Boc
ne A. Kerstetiss Telephone: (305) 547-2976 Chaslotts

;3;mbmmu pho ! Site Director

Auss M. Heinz
Sr. Resesrch Assoclate

: Bea S. Mesker
Sr. Research Congultent

Dear

In an effort to find out more about the attitudes of people
toward the administration of justice in our courts, a study is
being conducted in Dade County courts which will include personzl
interviews with a number of individuals.

This study is being done in cooperation with the Dade County
Circuit Court, the office of the State Attormey, and the Bublic
Defender's office. You were the police officer-in a randomly
selected case in the study. We hope you will agree to be inter-
viewed about the processing of that case by the courts. The
defendant in the case was . The case
closed on . Your participation is entirely
voluntary and may be terminated by you at any time.

" The interview'will be confidential as no names or addresses
of individuals interviewed will be divulged to anyone. We are
interested only in collecting information about the attitudes,
experiences and suggestions for improvements or changes in the
quality of justice from those we interview. The information
collected will be disclosed only in summary form that will not
identify individuals. It is our belief that improvements in the
administration of justice will best be accomplished by seeking
information from individuals. such as yourself.

A | .~ Would® ‘you please call us within the next week between 8:00
. a.m. and 9:00 p.m. at our office, 547- 2976, for the interview.
Please refer to I.D.

Sincerely,

Charlotte Boc
Site Director - |
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SAMPLE COPY - FOLLOW—UP’LETTER TO POLICE

THE UNIVERSITY OF CHICAGO
CENTER FCR STUDIES IN CRIMINAL JUSTICE

PRETRIAL SETTLEMENT PROJECT
Metropolitan Justice Bldg., Room 308
1351 N.W. 12th Strest
Miami, Floride*33125
. Kenstetiae Telephone: (305) 547-2976 Chazlotta Bog
:m”f:rzfrf«mw ® @ S) Site Director
Auss #. Heinz )
Sr. Resesrch Associate
Bex S. Meskar
Sr. Resesrch Consultamt

Dear

This is a reminder that we have not yet heard from you regard-
ing your case involving that closed on
. Since we are working with a sample of cases,
your views and experiences are especially important to us.

The interview can be conducted by telephone by calling 547-2976
or you may come by Room 308 in the Metropoclitan Justice Building
Monday-Thursday 8 A.M.-9 P.i., Friday 8 A.M.-5 P.M., and Saturday
10 A.M.-6 P.M.

The interview will be confidential as no names or addresses

of individuals interviewed will be divulged to anyone. We are in-

terested only in collecting information about the attitudes, exper-

iences and suggestions for improvements or changes in the quality

of justice from those we interview. The information callected will

be disclosed only in summary form that will not identify individuals.
- It is our belief that improvements in the administration of justice

wiil best be accomplished by seeking information from indiv1duals

such as yourself

While the interview is waluntary, we hope that you wili take
this opportunity to express your views. We look forward to hearing
from you. '

Sincerely,

Charlofte Boc
Site Director

Please refer to ID#
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Wayne A. Kesstatteg Telephons: (305) 547-2976 Chaslotte Boc
Project Director Site Director

Auom . Heing

SAMPLE COPY - CONSENT FORM FOR INCARCERATED DEFENDANT

THE UNIVERSITY OF CHICAGO
CENTER FOR STUDIES IN CRIMINAL JUSTICE 4
PRETRIAL SETTLEMENT PROJECT
Metropolitan Justice Bldg., Room 308
1351 N.W. 12th Street
Miami, Florida®33125

Sr. Resesrch Associate

Ban §. Mesker

$r. Research Conmiters

Name:

In an effort to find out more about the attitudes of people
toward the administration of justice in our courts, a study is
being conducted in Dade County courts which includes personal
interviews with a number of individuals. This study is being done
in ccoperation with the Dade County Circuit Court, the office of
the State Attormney, and the Public Defender's office. Your name
was .selected randomly from a list of individuals who have Tecently
been through the Dade County courts. I would like to talk with
you about thée way your case that was closed on
wes handled.

Your participation is voluntary and you may stop the interview
at any time. It will be confidential, as no names or addresses
of individuals interviewed will be givean to anyone. The information

.collected will be presented in summary form that will not identify

individuals.

The above descriptlon has been read to me. I understand it
and agree to participate in the project. I understand that I may
stop the interview a4t any time.

Signed

Date
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SAMPLE COPY

PHONE INTRODUCTION: READ VERBATIM

Hello. This is . I am a research assistant

on a project being conducted in Dade County with the Criminal
Court, State Attorney's Office znd Public Defender's Office. I
sent you a letter about our project. Your name was selected ran-
domly from a list of individuals who have recently been through
the Dade County courts. We would like to talk with you about the
way your case was handled.

Your respcnses will be confidential, since we will not give
out any names or addresses te anyone. When we make our reports,
we will not identify any person we have talked to.

The interview is voluntary. If there are questions you do
not wish to answer, feel free not tp. I would like to do the
interview now if it is convenient for you. It should take about

20 minutes.

IF RESPONDENT WISHES REFERENCES FOR THE PROJECT, TELL HIM/HER
TO CALL IN THE STATE ATTORNEY'S OFFICE --
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APPENDIX C = -
DADE COUNTY IMPLEMENTATION AGREEMENT
The sequence of events for the implanentatioﬁ of the Pretrial
Settlement Conference:

I. After the preliminary hearing, project staff will select
from the cases assigned to each of the test judges those cases to
be included in the test group. The selection will be done by a
random sample method. -The staff will use a table of random num-
bers in making ithe selection.

2. Prior to the arraignment date for the case selected for
inclusion in the test group, a staff member wil! notify the parti-
cular participating judge of the selection of the case.

3. At the time of arraignment, the participating judge will
notify the assistant state attorney, the defense counsel; and the
defendant that the case has been selected for inclusion in the
Pretrial Seitlement Conference project. At that time the judge
shall give the defense counszl (if other than a public defender)
and the defendant documents that explain the process.

4. At the same time, the judge will set a tentative pretrial
settlement conference date and designate a place for the conference
to be held. The defense counsel will be informed that it is his
responsibility to confirm the conference at least three (3) work-
ing days before the conference date. Thé defense counsel will do
this by contacting the assistant state attorney handling the case

and advising him of the defense counsel's desire to have the con-

ference convene,

5. At arraignment, hearings on prelrial motions wili be
scheduled prior to the proposed conference date, as necessary.

6. After arraignment, the assistant state attorney will review
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the case and decide whether he needs the victim or arresziﬁg of-
ficer as an eye-witness. If so, he will provide for consultation
with victim or arresting officer, as the case may be, about poS-
sible seitlement, but will not inviie him 1o attend the conference.

7. Between the period of arraignment and the pretrial con-
ference, all bretrial motions and discovery hould be completed.

3. 1f the defense counsel confirms the conference, the
assistant state atiorney will notify the judge that theconference
will be held as schieduled. He will also notify the victim of the
scheduled conference.

9. 1f the conference is going to be held and the defendant
is in custody, the assistant state attorney will assist in having
the defendant brought from jail to the conference.

16. If the defendant is out on bail, it will be the respon-
sibility of the defe'ise counsel to notify the defendaﬁt of the
conference. |

1I. At the conference, the judge wil! indicatg:the purpose
of the conferenice and will indicate to thé defendant that for
purposes of the conference, his guilt will beassumed. The explicii
statement of this assumption is necessary inorder to make it clear
that the defendant is not in fact:n;king an admission of guilt by
his participation in the discussion. The judge will further ad-
vise the defendantthat he is not.requiﬁed-to make any stétaﬂent
-suﬁporting that assunﬁtion, and that in fact he may terminate the
conference at any time hé chooses. The judge will advise the de-
fense counsel and the defendant that no stataﬂeht made at the Pre-
trial Conference can be used in a subsequent trial if settlement
efforts should fail. :

There will follow a discussibn,§f the possibility‘of settle-
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ment in which those issues that the parties feel appropriate will
be discussed. Th: v@ctim and police officer may comment on the

proposal, but will not be allowed to veto any proposed settlement.

It is important that the judge exercise discretion in keep-
'ing the conference discussion within the appropriate limits of
pretrial discovery. B |
1f a proposed settiement is reached between the prosecutor
and déiense counsel, it will be the judge's role to decide whether
ﬁhelprbposal*is approp}iatefgiven the interest of all parties in-
; ~volved, including the intergst of society.
The judge will have availéble at this and all conferences a
cqpy of the defendant's criminal history.
12. The defense counse! may wish to conier with his client
and report back ata later time. This will be allowed.
13, 1f a settlement cannot be reached, the case will be set
dor trial. |
14. If ai trial date, it then appears that a settlement
mxght be possxble, another conference may be convened. Therar—v
txc1pants in this conference shall be the same, to the estent
possxble, as at the orlglnal conference.". |
15, 1f no settlement is possible ai any of the,ganfereﬁces,
‘the case will go to 1rial and, as indicated, the‘facf that a
sf#iénéni 6f,§dhiésioh_Was'made,é}_the céhference will not be ad-

missible at the-trial.

WAK /11
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Case A
Parti

Locations -
Charge:

Speaker
Judge
Def. Coun.

Judge
Def.

Judge

Def. Counﬁ

Prosecutod Judge

»

Coun.,,

i

APPENDIX D

EXAMPLES OF CONFERENCE DISCUSSION

cipants:

Larceny

Person Addressed

Defense Counsel
Judge

All
Judge
Def. Coun.
Judge

Sudge, Public Defender, Assistant State Attorney, Victim
Judge's Chambers

What is this case?

This is a shopliftirig case.’ There was another
woman associated with her who Is a known shop-
lifter. The stores involved are

» and N BIB-_ET—theS,
dresses, housecoats, and purses were taken.
The. defendant has no prior record.

Is she married?

Yes.

Any chlldren?
Ong daughter.

She was carrying a large shopping bag, cruising
the store with this other person who has a re-

__cord of shoplifting.

The record ought to list what was stolen.

i

v

Baby goods and women's apparel. The 1§anq

Would PTI* be acceptable? What wou!d you re-

When the security officer stopped her she
didn't give any trouble and said she needed
clothes for her family. = o e

1 think PTI should be tried. She has not prlor

What would you recannénd? 4@f

"‘«An

run by State Attorney [ Office.t

Judge Prosecutor
Judge Victim What was stolen?
Victim ;“Judge
. have been recovered.
Judge Prosecutor
: cmnnend?
Def. Coun. Judge
i
%
Judge bOALL '
, g : record.
Judge I Victim
i
¥PTT =

Preirial Intervention Program--diversion program for iiPst obienders

U
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Vo JAT RS T SISy

Speaker . Person Addressed

Yictim | Judge When I talked to the defendant it was clear
- ’ ‘ she knew these other shopleters well. 1 think
she planned this--it"wasn't ‘any whim. It is my
| personal belief that this™is nnt the first time
for her although she may well net have a prior
record. ’

-Def. Coun. | Judge 1 The police talked with me yesterday and said -
the defendarit has given them information about
the other shoplifters. I'm not arguing that
no prior record means she hasn't done this be-
fore. 1 know the realities.

Prosecutor | Judge t I think you shou{d give prebation.

Judge | All : That's all right with me. If she violaies it

. then she will get time.

Judge Vic;im | What'S your name?

Victiﬁl Judge
B iudge : Victim What was your loss?
Victim Judge About $100 worth of goods .
Judge Victim I want you to know I shop there too.
(Laughter as victim and defense counsel leave.)

Time elapsed: 5 minutes.
Conference Status: tentative settlement with dxsposntxon probation
(no length specified)

Case B

Pafticipants. Judge, Defense Counsel, Prosecutor, and Defendant
-Locations Judge's chambers .
Charge: Possession of opium derxvatxve, heroin.

Sgeaker Person Addressed

Judge Prosecutor ' Are there any’ﬁrior convictions?
Prosecutor| Judge No felony record is known. However, there is.
a misdemeanor. s
JJUdge ; 'érosecutor | Has the defendant ever done any time?
ﬁﬁ?rosequtopv Judge | No..
Judge : DgfeﬁSe Couﬁgéli Does your client have any special probldns?

178




Speaker Person Addressed

Def. Coun.) Judge . I think he has & problem. .
Judge Defense Coubsél | jimgre is your clieni now?

Def. Coundl Ju&ge " i He is outside in the hallway.

Judge Defense Counsel § Bring him in. I want to see him.

Def. -Coun. Judge . - Okay .

Defendant is brought in. and the conference is resumed.

Judge Defendant i Do you have a drug problem?
Defendant Judge ; No.
: i
Judge All : : J amwilling to consider withholding adjudi-
i cation and awarding ihree years probation with
! special condition of 30 days in the county

jail, plus a recommendation that this defen-
dani be evaluated by TASC.

Judge Defense counseli I am saying‘this if your client wishes to enter
;e plea of guilty. You can let me know at the
| sounding conference. -

Time elapsed: &4 minutes

Case C ?

Participants: Judge, Prosecutor, Private defense counsel, police
officers’ ’ ‘ '

Location: Judge's chambers

Charge: Possession of controlled substance

Al Sounding Conference in the courtroom prior to the pretrial settle-
ment conference, the Private Defense Counsel:stood up when there was a break ,
in the proceedings and said "Your Honor, I have a conference and 1 don't know S
what a conference it. On ihe one hand, I have received the materials des-. " ~
cribing the case, but I don't understand it." The Judge replied, "The con-
ference will be in my chambers and more informal, so don't worry, we'll take
care of it." * Co :

Speaker LEPersoﬁ Addressgd w l‘f ; o . e ;g' § w
Judge . All | Letfsﬁturn to the case. 'lmereﬁiahihbz
' U tiler T
'~ Prosecutor Leavésyior‘onEIniauté and returns with f&!ejﬁﬁgih -
she.hands,to‘jgdgcs) AR : i : ' R
B ¥ 3




Speaker Person Addressed
Judge Defense Counsel | What are the facts about these charges?
Def. Coun. Judge " { have Subpoenaed the doctor who will testify
| that the defendant has been on these pills for
f diet therapy for 6 years.
Police Judge i We've found him with these pills before.
Judge Police i What are the drugs?
Police Judge E Methaquaiudes.
Judge | Police % How much is involved?
Police Judge % One bottieful.
Judge Defense Counsel . What do you know aboui the defendant's prior
© - .} use of drugs? Is he an addict?
Def. Coun. Judge The defendant has a Weight problem and needs
' : . treatment. He needs to take pills every day
in order to keep the weight off. He is not an
an addict. -
Judge Defense Counsel | Does he live 2lone or with his family?
Def. Coun. Judge His fan:ly lxves in Miami but he has his own
apartment.
Judge Defense Counsel | Does he have a job?
Def. Coun.| Judge | ! No, he is in school.
Judge Defense counsel % Does he have a prior record?
Def. Coun.! Judge ~ There is a petty larceny (a misdemeanor) which
i " he plead guilty to and for which he complieted
s -} PTI.
Ju&ge Prosecutor ! What is your recommendation?
Prosecu:ori Judge 3 I think probation would be appropriate.
Judge: . Defense Counsel ; What do you think?
Def. Coun.: Judge | There should be no tiua because he is in
‘ .therapy. ‘
Judge Polxce What do you think?
- Police Judge 7 Whatever you think is alright with us.
3udge“ Defensg Counsel | Will the defendaht_accept prbbatfon?
180
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Speaker

Daf. Coun.

Judge

Def. Coun.
Judge

Def. Coun.

Judge
Prosecutor
Judge
Def. Coun.

. Prosecutor

Judge

Time elapsed (excludes t ime spent on other matters):
Conference Status:

Person Addressed

Judge

All

Judge
Defense Counsel

Judgé

Prosecutor
Judge
Defense Counsel

Judge

All
All

tentatiive settlement with disposition of

My client has no prior record of drug charges
so I didn't talk to him about the possibility
of probation LY I'll have to consult -him.

1'nithinkxng aboui probat:on with special con-
ditions.

‘ What are ihe special conditions?

Evaluation for drugs and, if needed, to go into
drug program.

1'l: have to talk with my client about this.
When should I report back? -

When are you back in court?
April &4th.
What about you?

1'll be in trial the last week of March and
may need that day to finish--what about April 5?

Thatfs fine.

1'll reschedule it for 9:00 a.m. on April 5.

9 minutes .
codation
(length unspecxfxed with drug treaﬂnentg

Judge, Assistant State Attorney, Public Defender, Defen-“

dant, Arresting Posiice Officer

>

N Explaxn the facts of thxs case to. the

‘Wha 1s,the .defendant and what are the: facls.ln

thxs case?’

the de-

' The. charge is agg;avated assauit, and the ge:
e vics

- fendant is alleged to have threatened
timwith a knxfe. . v

Case D
Participants:
Location: Judge's chambers
Charge: Aggravated Assaulis
Speaker Parson Addressed
Judge Public Defender
Pub. ﬁgf. V‘Judge
 Pub. Def. | Defendant

i“@aesQ_ .
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Speaker

Person Addressed

Defendant | Prosecutor
Pub. De:.! Judge

Judge ; Public Defender
Pub. Def. g Judge

!

Judge ; Defendant
Defendant ! Judge

Judge .  Police

Police é Judge

Judge é Police

Police ; Judge

Judge ?Public Defender
Pub. Def. % Judge

|-

Judge §Defendant
Defendant § Judge

Pub. Def.’guefendant
Defendant § Public Defender
Pub. Def. : Defendant
'Defendant | Public Defender
Prosecutor% Defend#nt
Defendgpt f Prosec&tor

. Judge :v: >-“All'
“Judge Défbndaht

The guy claims that I attacked
didn't. We just had an argumen

The victim claimed that my clie
Wére there any eye witnesses?

ﬁo, there were not witnesses.
heard the argument but didn't s

Did you, in fact, have a knife?
No, Your Honor, I did not.

Wﬁat do you know about this cas
We responded to a neighbor}s ca
“dant's parked car had been stru

tim's car. The two got into an
victim says the defendant got a

him, but I
t.

nt hpd’§ knife.

The neighbors
ee it.

e?

11. The defen-
ck by the vic-

argunent. The
"knife from the

glove compartment and started waving it at him.

Did you find the knife?
No.
Does this man have any prior re

Well, yes, there is a pending c
case. '

Have you had any prior convicti

Yes.

Back in 1969, there was a charg

cord?

harge in another

ons?

e of breaking

and entering in the Carolinas, was there not?

That's correct.

How much tina'did you serve on
" Two and a half years.

Did you h;vejtwo rdbbery charge

Yes, but they were dismissed.

~; with breaking and entering.

that charge?

s in that case?

I wasonly charged

- That is not - a very good record.

"Are you married?
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Judge

.Defendanﬁ
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Speaker

Judge
Prosecutor
Judge

Pub. Def.
Judge

Police

Judge

Pub. Def.

Judge
Prosecutor

Judge

Pub. Def.
Judge

Pub. Def.
Judge
Prosecutor

Judge

Time elapsed:

Corife

‘Person Addressed

»étﬁefendant

Judge

Prosecutor
Judge St me
Public Defender
Judge

Police

i Judge

All
Prosecutor

1
g Judge
|
i

Judge
All

Judge
Public Defender

Judge

%’l‘ osecutor

S I T

Judge
All

rence status:

. The State wanis three years. -

: What do you think shouldrhappeﬁé

i Wmatever you think is approprlate is all txghi
{ with us.

e

. Thanks for cmn:ng

14 minu-es ' ’ | Ko
Tentative settlement with disposition of IStnonth;
in prnson followed by 3 years probatian.~‘

Do you have a job?

1 worked at ~for 1% months but was

laid off two months ago.
What do you thxnk should happen?

N

We were looking for time served and probation.

Do you have a recommendation?

I can't let him walk on probation. This is a
serious charge and I need to protect society as
well as look out for the defendant. 1 am think-
ing of 18 months and 3 years probaticn.

The

1'd like to see jail time but not prison.
victim was involved in the argument, too.
Where is the victim?

The victim is ill today.
The defendant's record is pretty bad. If the

defendant pleads guilty I have to give 18
nths and probation. This is not the first

tnnw he has been in trouble.

I1'1]l have to discuss this with.-my client.

When can you report back?

I'm back here on April &ih.

What about you?

Okay with me.

Let's reschedule it for soundzng on April 6.

kA ‘.?3:‘_& BRI

w\g
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NOTES TO APPENDICES

1. 'Campbgllsand Stanley, Experimental Design; and Weiss, Evaluation Research, |
pp. 61-64.

2. See Eisenstein and::!'acob, Felony Justice, pp. 21-28.

3., See Alfred J. Tuchfarber and William R. Klecka, Random Digit Dialing:
Lowering the Costis of Victimization Surveys (UnTversity of Cincinnatis
Police Eounaation, 157¢) . ’
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