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THE PENAL EQUATION

Derivations of the penalty structure
of English criminal law

D. A. THOMAS

"There is no real or ascexrtainable connexion
or relation existing between crimes and punishments
which can afford any correct test for fixing the
nature or extent of the latter, either as regards
particular offences or their relative magnitudes.”

Seventh Report of the Commissioners
on Criminal Law (1843}
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FOREWORD

Scme years ago I suggested to the Home Office and to the Chairman of
the Advisory Council on the Penal System (at that time the late Sir Kenneth
Younger) that it was time for a review of the meximum terms of imprisonment
on the Englizh statute book., They are of course an extrsordinary collection,
with well-known curiosities. Some of them reflect the prejudices of earlier.
generations, others the short-lived alarms caused by spectacular episodes.
More important, however, is the time~scale on which they are based. It is
a very long one by the standards of countries such as Sweden or the
Netherlands, though not quite e.s ter~ifying as those of Italy or the U.S.A,
It exhibits a strange, 'blbl:l.cal faith in multiples of T. The only thing
to be said in its favour is that it has only a tenuous effect on the lengths
of sentences nowadays imposed, which seldom approach the high maxime allowed
by the law.

One thing on which Sir XKenneth Younger, the Home Office and I agreed at
the time was that we knew far too little about the stages and the reasoning
by which we had reached this position, and that if the Advisory Council were
ever to be asked to tackle this problem they would need a thorough monograph
on the historical background, It was also obvious that the person who should
be asked to provide this was David Thomss, who had recently published his

authoritative book, Princigles of Sentencing. David Thomes readily agreed .

to undertake the research, with a grant from the Home Office; and this mono-~
graph is the result. Eventually it was decided that the Advisory Council
should be asked to review the meximum lengths of prison terms; and ‘the
originel version of this monograph was an invalusble basis for its early dis-
cussions. (We also benefited from discussions with David Thomas,) The
publicetion of the Council's report will add to the interest of this already

fascinating document.

. January 1978 Nigel Walker

1 See Genesis 29 for Jacob's two periods of 7 years' lebour for Leban.
See also Revelations, passim.




PREFACE

This is the first of two reports of a research project undertaken at
the request and with the financial support of the Home Office. The purpose
of the inguiry was to identify the process by which exis‘bivng criminal offences
were assigned their maximum penalties, and to assess the relationship between
statutory maximum penalties and judicial sentencing practice. The subject
matter of the research fell into three sections: the transition of the penalty
structure of the criminal law from widespread capitel punishment to penalties
measured in terms of penal servitude; the choice of maximum penalties for
newly created criminal offences between 1861 and the present day;  and the
development of judicial conventions on sentencing practice between the legis—
letion which firmly entrenched their modern role in the sentencing process in
1861 and the creation of the Court of Criminal Appeal in 1907.  This paper 1is
concerned primerily with the first of these topiesi; it is hoped to publish
later this year a second paper, provisionally entitled "Constraints on Judgment",
dealing with the last.

The groundwork of the project was carried out under my direction by four
research assistants, Mr David Brown, Miss Helena Campbell, Mr Frank Sutcliffe
and Mrs Jecqueline Tombs. Thid paper draws upon, but does not by any means
exhaust, the work of all of them. I em grateful to them for the energy and
skill which they devoted to the inquiry. - Miss Margaret Guy prepared the manu-~
gseript for publication; I am indebted to her as much for her many helpful

suggestions on presentation as for undertaking the typing.

B/}.ﬂm.,#

January 1978




i

Legislative origins

The structure of maximum sentences in modern English crimin'al law is
founded on the Consolidating Acts of 1861. Dealing with larceny, wviolence,
malicious damege, foréery and coining, these statutes constituted a catalogue
of the offences which meke up the central core of the criminal law. Enacted
within four years of the sbolition of transportation, they were the first
svbstantial essays in criminal legislation in the context of a penal system
in which penal servitude and imp: isomment had beccme the primary sanctions;
all remeined on the statute book throughout the period which saw the development
of the underlying prineiples of judiciel sentencing in relation to the use of
penel confinement.  Thelr pepalty provisions provided the standard against
whick newly created offences were evalusted as the criminal law expanded
during the century following their enactment.

Although the penalty provisions of the 1861 legislation were a powerful
influence in moulding both legislative and judicial attitudes to sentencing
a5 the modern penal system developed, their origins must be traced in penal
practices remote from those they came to govern. The pattern established
in the Consolidating Acts was shaped thirty years earlier during the radical
changes of the 1820's and 1830's, as wholesale cepital punishment gave wey
(on the statute book) to judicially imposed transportation. - It was in relation
primarily to transportation that the first legislative attempts were made to
construct a modern penal equation, in which the gravity of offences was measured
in unite of time forfeited to the state: the quantities then chosen formed the
basis of the scheme adopted as transportation evolved into pensal confinement
in the 1850's.

The systematic transportation of convieted felons commenced two hundred
years éa.rlier.l A statute of 15972 authorised the transportation of incor-

rigible rogues to "such parts beyond the seas as shalbe at any time hereafter

1 For general accounts of transportation, see O'Brien, The Foundatlons of
Australia (1950); Shaw, Convicts and the Colonies (1566).

2 39 Eliz., c.k4.




for the purpose assigned" and in 1617 an Order in Councill recognised the
practice of transporting capitslly convieted offenders under conditional
pardon. This wes to be the legal basis of much trensportation throughout

its history. At common law the penalty for felony was.death, subject to

the felon's right to benefit of eclergy; if benefit of clergy was availeble
the ofj - der would be discharged after being branded on the hand, unless the
court ' .Jered him to be whipped, or imprisoned for a period not exceeding one
yea;c‘.2 By the late seventeenth century anyone convicted of felony (other
than those fram which benefit of clergy was excluded) was entitled to benefit
of clergy for his first offence if he could read the "neck verse".3 " If the
offence was not clergyable or the offender had previously claimed his clergy,
the duty of the judge was to pronounce sentence of death, subject to his power
to ordest postponement of execution. ‘Where the judge granted a reprieve, the .
King might pardon the felon or his accepting the condition that he be trans-~
ported beyond the seas, usually to the American colonies. Substantisl mmbers
of pardoned convicts were transported on this basis during the seventeenth
century, and the practice was sufficiently established by 1679 to be expressly
saved in the Habeas Corpus Act5 of that year from the prohibition then enacted
of sending prisoners beyond the jurisdiction of the court. The wording of
the saving provision of the Habeas Corpus Act suggests that it was common
practice for the capitally convicted offender to take the initiative in

Set out in O'Brien at p.8Y4,
18 BEliz., c.T.
The necessity for reading was abolished in 1705 (5 Anne ¢.6). .

For an estimate of the numbers, see Shaw op. cit., p.2k4.
31 Car. 2 c.3 s.lk.
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suggesting. cranspor’ﬁa‘bion.l Judicial diseretion in felories vhery henefit .
of clergy was not svailable was limited to the decision whether o repriévé
or to leave the prisoner for executieni +he decision whether or not to
pardon, and on what conditions (including the period of transportation) was

with few exceptionsa, an executive decision teken by the King in Ckouncil.3

Several statutes of the late seventeenth cenbtury authorised courts td
order trensportation in non-capital cases on their owni authority. In 1661
Assizes and Quarter Sessions were empowered to order trasnsportetion of Quakers
convicted a third time of refusing to take an oath or atbending religious
meetingsh and the following year Quarter Sessions were authorised to order
’ In
neither case was any period of transportation specif‘ied, but a statute of

transportation of incorrigible rogues, vagabonds and sturdy beggars.

1666 provided for transportation for life at the discretion of the judge in

" g limited cebegory of otherwise capital cases.6 Trensportation ss a judieial
sentence, as opposed to an exercise of Royal clemency, did not become firmly
established or widespread until the enactment in 1717 of a statute with the
long title 'An Act for the further preventing Robbery, Burglary and other
Felonies, and for the more effectual Transportation of Felons, and unlawful
Exporters of Wool ...! .7 Reciting that "the punishments inflicted by the laws

1 "IT any person or persons lawfully convicted of any felony, shall in open
court pray to be transported beyond the seas, and the court shall think £it
to leave them in prison for that purpose ...". The same procedure is
envisaged by 22 and 23 Car. 2 c.7 s.4, enacted nine years earlier, ' The Act
made nocturnal burning of houses and haystacks, and nocturpal killing of
sheep and cattle, a capital felony, but provided that if anyone so convicted
"to avoid judgment of death ... shall meke his election to be transported
beyond the seas" the judge might enter judgment that he be transported for
seven years.

2 By 22 Car. 2 c.6 5.k judges were allowed "at their discretion" to grant
pardons on condition of seven years' transportation to persons convicted of
stealing cloth or woollen manufactures by night, or of stealing maval stores;
and see 22 and 23 Car. 2 c.7 (sbove).

See Radzinowicz, A History of English Criminal Law, Vol. 1. (19u8).
13 and 14 Car. 2 c.2 s.2.
13 and 14 Car. 2 c.13 s.23.

18 Cer. 2 c.3 5.2 dealing with "great, known and notorious Thieves and Spoil~
takers" in the counties of Northumberland and Cumberlend.

7 4 Geo. 1 c.11.
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now in force ... have not proved effectusl to deter wicked and evil-disposed
persons", the Act authorised courts to order the transportation of persons
convicted of larceny or other felonious taking of property and entitled to
benefit of clergy, as an alternative to burning in the hand.A The court was
given discretion whether or not to exercise the power to order transportetion,
but the term of transportetion was fixed at seven years in all cases, except
that of & person convicted of knowingly receiving or buying stolen goods who
might be transported for a period fixed at fourteen years. The statute
preserved the system of transportation under conditional pardon in non-
clergyable cases, specifying that where no term was indicated in ‘the Royal

pardon, the pericd was to be fixed st fourteen years .l

The Act of 1717 ig of major significance in the history of transportation
and sentencing generally. It expanded the scope of transportation to include
a much wider group of offenders than was eligiblé under the system of conditional
pardon; it extended the range of judicisl discretion in felony {without yet
giving the judge power to fix a period of time in welation to particular caswzs):
it served &s a model for many lster transportation statutes; and it established
that preference for the seven times table which was to be the hallmark of much
- subsequent criminal legislation, long after transportation itself had ceased.
The Act remained on the statute book until 1827 and it was under the powers
it conferred that the -overvhelming majority of conviets transported by order
of the judicisry, as opposed to conditionally pardoned, were sentenced.

The eighteenth century saw a steady increase in the severity of the criminal
lew and & frequent resort to the death penalty. Numerous new felonies, capital
without benefit of clergy, were created, and benefit of clergy was removed from
meny existing felonies.2 A variety of other péns.l'bies also found legislative
favour, and a considersble number of stetutes authorised courts to order trans-—
portetion on their own aufhority. The majority of these, at least until the
accession of George III, followed the pattern of the 1717 legislstion, either

1 The subsequent provisions conferring contractual capacity on "idle persons”
between the ages of Tifteen and twenty—-one to engage with merchants to be
transported to the American colonies and serve for eight years may well be
the first legislative recognition of the young adult offender as a category.

o

2 See generally, Radzinowicz, op. cit., Vol. 1, chs. 1 and 2.




explicitly; or by implication;2 others simply used the fixed period of
seven years trensportation for which ‘the 1T1T Act created a precedent.3
Despite minor variations in the formulae employed by the dreftsmen, most
transportation statutes of the first half of the eighteenth century had two
features in common - the obligation to transport on convietion for the
specified offence, and the f£ixed period of seven.years. Only a few enact-
ments of this period coénferred discretion on the sentencer to vary the term
of the sentence. These varied in the nature and scope of the discretion
allowsd; most were concerned with misdemearour, where judicial discretion

in term—fixing was alreedy well established, rather then felony. A statute
of 1729 dealing with forgery, perjury and related offences gave courts
déaling with persons convicted of perjury or subornation the choice between
commitment to the House of Correction for @ period not exceeding seven years,
" or trensportation "for a term not exceeding seven years, as the Court shall
think most proper";h In 1736 courts were‘empowered to transport persons
convicted of aszaulting customs officers on board ship "for such term as such
Court shall think fit, not exceeding seven years";s and in 1752 persons con-

victed of entering mines with in%evnt o steal lead were exposed to twelve

1 E.g., 8 Geo. 1 ¢.8 5.6 (smuggling while armed, disguised or in company,
or foreibly resigting officers of Customs and Excise); 11 .Geo. 2 ¢.26
5.2 (rescuing offenders against liquor licensing Acts, ete.); 19 Geo. .2
c.34 5.3 (harbouring smugglers after expiration of amnesty); 24 Geo. 2
c.40 2.28 (rescuing offenders ageinst liquor licensing Acts, ete.).

2 E. g., 11 Geo. 1 c.22 (debtor assaulting, etc., & process server in certain
localities); 12 Geo. 1 c.39 (person comvicted of perjury, forgery or
barratry, subsequently practising as attorney or solicitor); 12 Geo. 1
c.34 (workman assaulting Master Woolcomber or Weaver in course of trade
dispute); 5 Geo. 2 c¢,33 (destroying turnpike gates); T Geo. 1 ¢.21
(assault with intent to rob or demanding with menaces); 10 Geo. 2 ¢.32
(poaching deer in royal forests, or assaulting keepers); 11 Geo, 2 ¢.22
(destroying granary or spoiling corn); 25 Geo. 2 c¢.38 (rescuing body of
.executed murderer with intent to prevent dissection).

3 E.g., 16 Geo. 2 c.32 (assisting escape of convicted felon fram custody
of constable or contractor for transportation); 26 Geo. 2 ¢.19 (assaulting
officer concerned in the salvage of shipwreck); 32 Geo. 2 ¢.28 (civil
prisoner refusing to disclose or assign assets). '

b 2 Geo. 2 ¢.25 5.2, The Act appointed death without benefit of clergy for
verious other offences, all felony.

5 9 Geo. 2 c.28.




months imprisénment with hard lsebour, with or without such public whippings

as the court might ordain, or transportation "for a term not exceeding seven
years, as such court or judge shall think most p:c'oper.":L Obher misdemeanour
statutes, notably 30 Geo. 2 c¢.2k dealing with obtaining by false pretences and
cther frauds, allowed the sentencer to choose between transporiation and other
punishments commonly provided for misdemesnour (fines, imprisonment, whipping,
or standing in the pillory) but specified seven years as the period of trans-

portation if ordered.

After 1750 transportation statutes begen to exhibit a wicsr variety of
provisions relating to the period of transportation and the scope of judicial
discretion. . While many repeated the formnla of mandatory transportation_ for
a fixed period of seven yeeu's2 other statutes provided for transportation for
fourteen years (the period fixed in 1717 for conditionally pardoned trans—
portees and receivers of stolen property). - The first such statute appears
+to have been 26 Geo. 2 c.33, which so penalised persons solemnising metrimony
without publication of banns unless & licence had previous‘ly been granted.
Some statutes extended to newly created felonies the degree of discretion
previously limited to misdemeanours and a new formula providing a minimum and
‘maximum period of transportation, but allowing discretion to speecify & period

5

in between, made its first appearance. An albernstive . formula, which
approximated more closely to the normal procedure for deé,ling with the general

run of offences, imposed death as the prescribed penalty Ffor the offence, but

ft

25 Geo. 2 c¢.10,

2  B.g., 2 Geo. 3 .28 s5.13 (demaging cordage, ete., used to moorwships‘);
6 Geo. 3 .36 {dasmaging stending timber or stealing growing plants, etc.);
26 Geo. 3 c¢.106 (counterfeiting certain seals).

3 See slso 31 Geo. 2 ¢.32 5.15; 13 Geo. 3 ¢.59 5.2 (dealing with certain
offences of forgery); 2 Geo. 3 ¢.28 s.12 (receiving stolen goods from
ships in the River Thames).

E.g.» 26 Geo. 3 c.71 (offences in connection with slaughter houses).
5  Probgbly in 28 Geo., 3 c.55. '



allowed the judge st his own discretion to substitute a sentence of seven
years transportation, if he "shall think it reasonable, upon the circum-
stances of the case” to do so.T

Among the chaotic jumble of criminal laws enacted during the eighteenth
century-e these enactments were of very limited importance, except in so far
as they tended to reinforce the model established by the Aet of 1717. There
can be lithtle doubt that the 1717 legislation provided the legel foundation
for the overwhelming msjority of sentences of transportation passed during
the eighteenth cen‘bury3 and that the occasion for the exercise of judieial.
diseretion in Pixing the term of transportation rarely arcse. The conditional
pardon remained en important source of transportation, possibly tha most
important source, during this period, but in this contexw the scope of
Judicial discretion did not extend to term fixing. This remained an executive
function, although the King would usually receive and act on the suggestion
of the judge who had tried the ca.se.l‘l Even when in 1768 & combination of
administrative dilatoriness and the appalling state of the gaols led to
legislation which recognised that the grant of a conditional pardon following
a judicial reprieve was almost autcmatic and expedited the procedure of trans-
portaiion, no diseretion to fix the te:fm of transportation was conferred on

? 1 18 Geo. 2 ¢.27. "Precedents for this formule can be found in 22 Car. 2
¢.6 5.4, and 22 and 23 Car, 2 c.T {p.3 footnotes 1 and 2).

See Radzinowiez, op. cit., Vol. 1, pp.611-659 for detailed illustrations.

Of the 786 conviets trahsported to Australia in the First Fleet of 1787,

2 it appears that 253 were transported under conditionsl pardon, 486 were

: sentenced to seven years transportation for theit or kindred offences uader
the Transportation Act 1717, 12 were Sentenced to fourteen years trans-—

: portation under the Act for receiving, end the remaining 26 for unidentified
i or other offences (including one sentenced under 18 Geo. 2 ¢.27 (féotnote 1
sbove). See Cobley, The Crimes of the First Fleet Convicts {1970).

b See Redzinowiez, op. eit., Vol. 1, pp.119-120.




the judge.l

In ceses of felony the sentencing discretion of the eighteenth century
Jjudge wes in practice limited to the choice rather than the quantification
of the sentence. If the case was non-clergyable (either because the offence
wag not subject to clergy or the offender had previously had his clergy) he
hsd the effective choice between execution and a period of transportation;
in clergyable cases falling within the scope of the 1717 Act (which included
almost all offences of dishonesty) he had the choice between ordering trans-
portation for the period stipulated by the Act, whipping, or a short term of
imprisomment. In cases of misdemeanour the eighteenth century judge enjoyed
by tradition a much broader diseretion; he was empowered in the case of common
law «isdemeanours to order whipping, the pillory, & fine or unlimited imprison-
ment, - In practice such terms of imprisonment as were ordered appear to have
been relatively short by modern standards; either judges were reluctant to
deprive an Englishmen of his liberty or they were conscious of the impossibility
of surviving for any length of time in the stinking gaols of the period. Long
sentences were passed on occasion: in 1729 one Hales was ordered to sband twice
in the pillory end be imprisoned for five years following conviction for forgery.
Stephen, writing in 1882, believed this to be the severest sentence imposed for

common law misdemesnour since the seventeenth cerﬁ:t,lry.2

1 8 Geo. 3 @.5. The preamble recited that "several offenders, convicted of
crimes for which they are by lew excluded from benefit of clergy, are
reprieved by the judge who tries them, and recommended by him to His
Mujesty's mersy: who generally, on such recommendation, is graciously
pleased to extend the same to them, on condition of transportation to
some of His Majesty's colonies and plantations in America for life, or
for the term of fourteen years", bubt pointed out that as the convict had
to remain in custody untii the next assizes when the order for transpor-
tation ¢ould be made "such offenders lie several months in gaol after con-
vietion whereby they are rendered less capable of being useful to the
publick in the parts of America to which they are sent". The Act autho-
rised the judge who had granted the reprieve to meke the order for trans-
portation outside assizes without waiting for the next session: it provided
thaet if no period of trensportation were specified in the conditional
peardon, the term was to be fourteen years.

2 Stephen, A History of the Criiinal Law of England, Vol. I, p.h90. See,
however, p.52, footnote 1, below.




Statubory misdemeanours enacted during the eighteenth and early nine-
teenth cenbturies tended to follow the patiern established by the. common law.
In many cases no specific penalty was provided;l in others courts were
expressly suthorised 4o impose unlimited imprisomment et their own discretion,
usually with the alternative (of additional) penalties of whipping or unlimited
fines,2 often in combination.>  Where transportation was permissible in mis-
demesnours, 8s has been shown, the judge was more ccmmonly allowed & discretion
in fixing the term of the sentence than in felony; transportation for any period
not exceeding seven yesrs was a popular formula.u Restricted periods of
imprisonment were, however, not uncommon; various periods were specified, the
> and two years,6 with sany variations in the
alternative punishments. It is not possible to identify any system in the

most common being three yesrs

distribution of varying penslty provisions among these offences.

" The repeal of the capital statutes

The modern system of maximum penalties began to appear in the legislation
enacted to restrict the scope of the desth penslty in the second quarter of +the
nineteenth century. Despite the mounting campaign during the first two decades
of the century for the restriction of capitsel punishment, the role of the judge
in the sentencing process did not begin to change substantially until the late 1820's,

i E.z., 49 Geo. 3 ¢.126 5.5 {operating bu31ness of sale or purchase of
employments in public departments); 55 Geo. 3 ¢.50 5.9 {clerk of assize
exacting fee from prisoner acquitted or not indicted).

2 B.g., 50 Geo. 3 ¢.89 5.6 (revenue officer prov1d1ng false returns);
55 Geo. 3 ¢.50 s.13 (gaoler exbtracting fee from prisoner on account of
dlscharge), 59 Geo. 3 6.69 s.8 (adding to the number of guns abosrd ship
of war in service of foreign prince).

3 E.g., 26 Geo. 3 ¢.Tl 5.9 (offences in connection with lime pits in
slaughterhouse); 53 Geo. 3 c.lhl .8 (advancing money to infant in
return for rent charge).

See p.5 fTootnote 5.
5 E.g., 53 Geo. 3 ¢.160 s.2.

6 B.g., .39 and 40 Geo. 3 c.60 s.1h; 37 Geo. 3 c¢.126 s.4 {uttering counter-
feit foreign coin for second time).
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The statutes of 1808 and 1812 which constituted the first major successes

of the abolitioniste did however establish a new formula which was to be

used frequently in later statutes, and vhich significantly enlarged the
formel role of the judge in relation to term fixing. By 48 Geo. 3 ¢.129

the offence of larceny from the person ceased to attract the death penalty
and became punighable by ‘ci'a.nsporta.tion for life or for any period not less
than seven years. The original bili proposed a fixed period of transpor-
tation for seven years, following the model of the Act of 1T17, but its
promoter, not an enthusiasst for unfettered judicial discretion ,1 was forced
to concede the more severe penalty structure, with its consequential expansion
of judicial authority, to placate those who were opposed to the removal of
capital punishment from the v:)ffencc-:-.2 (This process was to be repeated
several times during the later stages . the repeal of the accumulated capital
statutes of the eighteenth century, and an important determinant of the penalty
imposed in place of the death penalbty in several instances was the strength of
the opposition to its abolition.) The Act of 18123 abolishing capital
punishment for stealing from bleaching grounds employed a similar formuls

in relation to transportation, but provided the alternative of a period of

imprisomment not exceeding seven years.

The extensive judicial diseretion in term fixing in cases of felony, for
which these statutes estaeblished precedents, became an increasingly important
element in the sentencing structure evolved as the penal system underwent
fundrunental transformation during the following forty years. The principle
of judicial discretion in term fixing was endorsed by the House of Commons
Select Camnittee on Criminal Laws in 1'819, vho recommended the substitution
of transportation or imprisonment for death in relation to a range of offences,

"allowing considerable scope to the discretion of judges respecting the term

1 See Romilly, Observations on the Criminal Law of England (1810) pp.l1-20.

2  See Rasdzinowicz, op. cit., Vol. 1, p.lLg9.
3 51 Geo. 3 c.lhl.
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for which either punishment is to endure".l The statutes enacted in the
light of the Committee's repc)rt‘2 each employed the formuls ‘which‘ had origi-
nated in 51 Geo. 3 c.hl in 1812. ' They allowed the fullest range to
judieial discretion, empowering courts to order up to seven years' imprison-

ment, or transportation for life or any period not less then seven years.

The greater part of the process of reducing the scope of capital punish-
ment on the statute bock took place within the space‘ of ten years, from 1827
to 1837. The legislation concerned provided the major part of the raw
material for the consolidations of 1861, It consisted of two groups of
enactments, each of which codified important erveas of the substantive criminal
law in addition to establishing the basis of & new penalty structure, and a
nhumber of less substantial statutes enacted in the intervening period dealing
with the abolition of the deeth penalty for several offences which had remained
capital after the first consolidations of 1827-1830,  The penalty structure
which emerged at the end of this period of legislative activity was devoid of
any appearance of system or principle. The Commissioners on the Criminal Law,
surveying the law relating to punishment as it stood in 1843, commented that
the law "presents a vast variety of punishments which are not, however, adapted
to corresponding gradations or shades of guilt, but are of an erbitrary and
sometimes of & cepricious character ... in annexing penalties to offences from
time to time, no endemvour has been made to frame them according to any fixed
rule".3

Various factors contributed to the proéess by which the penalty structure
evolved during this period. The establiskLed conventions relating to trans—
portation, however accidentsl thelr origins, played an important role, but the

penalty assigned to a particular offence also reflected in part the individual
views of the promoter of the statube removing it from the list of capital crimesu

See Report from the Select Committee on Criminal Iaws (1819) p.T.
1 Geo. 4 ¢.115; 1 Geo. 4 e.l11T7.
Seventh Report, 1843, p.100.

E.g., 3 and & W. % c.44, which allowed the court to order imprisomment
as a preliminary to transportation rather than as sn alternative.

= w oo e
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and the strength of the lobby to keep the death penalty in the particular
ca.se.:L The factor which probebly contributed more than any obther to the
lack of design in the emerging elternative penalty structure was confusion
over the meaning of a sentence of transportation, lack of confidence in its
efficacy and uncertainty over its future. Criticism of traunsportation had
become increasingly virulent since the export of convicts was resumed in
1787. By the end of the decade of legislative activity which effectively
substituted transportetion for death as the principle sanction of the law
in most cases, a Parliamentary Committee had recommended in ungualified
terms that the system be discontinued at the earliest possible memem;.2

The period of reform began with the enactment in 1827 of 7 and 8 Geo.
4 ¢.28, a statute which abolished many of the anachronistic procedural rules
which had survived from the i‘ifteenth and sixteenth centuries, The Act
abolished benefit of clergy, but provided that felonies should no longer be
capital unless already excluded from elergy or specifically made capital by
subsequent legislation. Where no sentence was specially Aprovided for the
felony, the penalby was to be transportation for a fined period of seven
Yyears, or imprisomment for up to two years, with the addition of whipping
at the court's discretion in the case of males. . The Act thus preserved
subgtantially the penalty structure estsblished for clergyable theft in 1717
(I Geo. 1 c.1l was repealed simultaneously by 7 end 8 Geo. 4 ¢.5). Persons
convicted of felony after a previous conviction for felony, who would not
have been entitled to clergy and thus liable to be sentenced to death under
the earlier law, became liable to transportation for life or any period not

less than seven years, or imprisomment for up to four years.

A similar sentencing structure was established by 7 and 8 Geo. 4 c.29,
which consolidated much of the law relsting to larceny and kindred offences.
Simple larceny was made punishable by transportation for the fixed period of

1 E.g., 2 and 3 W. 4 c.62 (stealing in a dwellinghouse to the value of
£5 or more). Mandatory transportetion for life was the price of
sbolishing the death penalty for rape as late as 18k0; see b and 5
Vie. ¢.56 8.5,

2 See pp.28-29, below.
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seven years, with the alternative of two years imprisorment, and this
formula was applied to nany other comparsble offences. More serious
offences for which the death penalty was not retained, such as larceny
from the person, demanding with menaces, assault with intent to rob, and
breaking and entering premises other than dwellinghouses, were made
punishable with transportation for iife or amy period not less than seven
years, or imprisomment for up to four yeers., Misdemeanours under the

Act were for the most part punishable with traasportation for a fixed

term of seven years, or imprisomment for the traditionally unrestricted
period. For receiving stolen property and certein forms of aggravated
larceny — larceny &s a servant and embezzlement - the Act provided trans-
portation for any period between seven and fourteen years, with the alternative
of three years imprisomment. ‘The same scheme of transportation, but with
the alternative of unlimited imprisomment, was provided for a group of mis-
demeanours which in later times would have been classified as fraudulent

conversion.

Apart from the retention of the unrestricted discretion to order
imprisomment in misdemesnour, 7 and 8 Geo. 4 ¢.29 presented a reasonsbiy
coherent sentencing structure. Death was reserved for those offences
considered most heinous or threatening - principally burglery of dwelling-
house, robbery, and certain forms of aggravated larceny.  Other offences
were divided into three groups for the purposes of transportation - punishable
with seven years to life, seven years to fourteen years, or seven years only.
The alternative terms of imprisomment were sceled accordingly — four years,
three years, or two years respectively. While this structure owed more to
the legislative conventions which hed been established during tlhe cighteenth
century than to any theoretical analysis, it at least purported to meke dlst:l.nc-

tions between crimes of different gravity in a systematic menner. - Inconsis-~
. tencies and anomalies began to appear as a result of efforts to remove the
death penalty from those offences which had remained cepital under the consoli-
dating act. Larceny of cattle and larceny in a dwellinghouse in excess of £5
remained capital under the 1827 Act (although the qualifying limit for larceny
in a dwellinghouse was raised from £2 to £5 - an incresse which was alleged not

to have kept pace with inflation since benefit of clergy was withdrawn from
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the offence in 17131 }.  They were made non-capital by a private member's
bill which beceme 2 end 3 W. L4 c.62. The penalties originally proposed

by the promoters were in accordance with the scheme of the consolidation
act ~ transportation for life or any period not less than seven years, or
imprisomment for up to four years. Such was the opposition in the House

of Lords to the sbolition of the death penslty for these offences that the
promoters were forced to concede a mandatory sentence of transportation for
1ife.2 Legislative intention was however defested by judicial practicey

it became usual for judges to inform the Home Secretary what sentence they
would have passed if discretion had been allowed them. These recommendations
were taken seriously by the Home Office and thus the judge did "exercise a
discretion, though not in the face of the court, and without the general
knowledge of the public".3 The following year a private member's bill to
abolish the death penslty for housebresking and stealing by day passed into
law, substituting the alternative sentence of transportation for life or any
period not less than seven years, with the alternative of i'our years
imprisomment; +this was in accordance with the scheme of T and 8 Geo. Y4 ¢.29
except that the court was also given power to order four years . imprisonment
prior to transportation.h The combined effect of these enactments was to
produce the ancmely, noted by the Comnissioners on the Criminal Law in their
5 that the punishment for stealing in a dwellinghouse to the value
of £5 was "transportation for life absolutely”, while the punishment was

First Report,

discretionary "where, in addition to stealing in a dwellinghouse to the amount
of £5 or any other amount, the offence has been aggravated by the house being
broken open.”

See Radzinowiecz, op.cit., Vol. 1, p.582,
See Redzinowicz, op.cit., Vol. b, p.305.

3 See Correspondence between H.M. Principal Secretary of State for the
Home Department and the Commissioners appointed to inguire into the
Criminal Taw (1837) p.T7.

3 and b W. U4 c.bb,
5  {1834) p.33.
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This enomely was corrected in the second series of amending Acts,].'
which removed the death penalty in some cases where it remained ‘and altersd
the penalty structure in others where it had previously been repealed., In
e number of cases where transportation for 1life had been substituted for
death by earlier legislation, either as a mandatory sentence or at the
discretion of the court, a new formula of transportation for any period
between ten years and fifteen years was :i.]:ﬂ',roduced..2 The effect of this
change was to expand the scope of judicial discretion in some cases, and
contract it in others, possibly in resi)onse to the view expressed in the
Second Report of the Criminal Law Commissioners that judicial discretion
in the term fixing should be set "within proper limi’bs".?’ Offences associ-
ated with larceny from which the eapital penalty was removed in the seme
series of enactments were made punishable by transportation for life or any
period not less then fifteen years, or transporitation for life or any period
not less than ten yéérs.E While it is possible t0 see some internal consis-
tency in the penalty structure ofk the 1837 legislation as it applied to
larcenous offences, its effect in combination with the remaining parts of the
1827 larceny legislation waes to destroy any appearance of symmetry. Periods
of transportation for offences connected with larceny were now seven years,
seven to fourteen years, ten to fifteen years, ten years to life, and fifteen
years to life. i

The policy of restricting the scope of judicial discretion in term-fixing
was not followed consistently. In the same group of statutes the formula of
transportation for any period from seven years to life was applied for the first

time to certain offences of forgery which ceassed to be capital, and in & number

1 7 W. b and 1 Vic. cc.8% to 91.

2  T7TW.h4and 1 Vie. ¢.90.

3 (1834) p.33.

L E,g., armed robbery (7 W. 4 and 1 Vie. ¢.87 s.3); certain forms of
blackmail (ibid., s.4).

5 " E.g.; burglary (7 W. 4 and 1 Vic. c.86 5.3).

6 TW. b and 1 Vie. e.84 s.1.
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of cases of forgery for which mendatory transportation for life had replaced
the death penalty in earlier legislationl(again becguse of opposition to the
removal of the capital punishmen'b)2 the same formule was introduced "in

order that a more discretionary punishment may be substituted" 3

Other differences of policy are evident in the treatment of imprisomment
in the legislation of 1837 as it affected larceny and forgery respectively.
In contrast to the graduated scale of four, three or two years provided by
7T and 8 Geo. b .29, the new legislation applying to offences related to
larceny provided a general maximum of three years irrespective of the period
of transportation authorised (except where the ;previous maximum period of
imprisonment was two years). This pattern of a fixed maximum term of impri-
sonment in all cases was again not adopbed in the statute enascted one month
earlier dealing with forgery, 4 which repeated the formule of imprisonment for
not less than two nor more thén four years which had been established in the
first Forgery Consolidation Act of 1830. ’

Despite these differences, the process which produced the penslty structure
in forgery in many ways resembled that seen in relation 4o larceny.  Pro- '
vigions penalising forgery with death, or a wide range of other punishments,
were scattered throughout the statute book: almost any statute of the
eighteenth or early nineteenth century authorising the issue of stock, or in
any other way providing for transactions involving documents which could be
forged, contained a capital provision. In 1830 the enactment of 11 Geo. L
and 1 W. 4 ¢.66 removed most of these offences from the scope of the death
pené.lty. The Act provided that no forgery was to be capital unless death was
provided specifically by 11 Geo. 4 and 1 W. 4 c.66 itself, or by subsequent
legislaetion.  The slternstive penalty structure provided by the Act in place
of the abolished death penalty lacked, however, even the symmetry of that of

TW. 4 and 1 Vie. c.8k4 s.2.
See Radzinowicz, op. cit., Vol. 4, p.305:
TW. 4 and 1 Vie, ¢.8% s.2.

b TW. 4 and 1 Vie. e.8k.

5 11l Geo. I and 1 W. k4 ¢.66.
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the first Larceny Comsolidation Act. The death penalty, where it was
abolished, was replaced by transportation for life or any perioed not less
than seven years, but many other forms of previously non-capital forgery
consolidated in the Act retained their original penalties.  In some cases
where previonsly non-capital forgeries were consolidated in one section, the
pre-existing penalty structure was modified to conform to the formula of
transportation for any period from seven years to life ,1 but no effort wes
made to rationalise other penalty provisions. The result was that different
sections, dealing with different varieties of forgery, provided a great
variety of sentencing possibilities., . Periods of tra.nsporﬁation provided by'
the Consolidation Act were for not less than seven years, fixed terms of
seven yesrs, seven years to life, seven years to fourteen years, or fixed
terms of fourteen years. . A subsequent statute of 1832, 2 and 3 W. L ¢.123,
further reducing the scope of capital punishment for forgery, imposed
mandatory trensportation for life, again as a result of opposition in the
House of Lords to abolition. The second mejor amendment Act, T W. & and

1 Vic. c.B8Y%, @bolished the death penalty for forgery in all cases where it
still epplied (including at lesst three offences for which it had been imposed
for the first time since the consolidation of 18302), again replacing death
with trengportation for life or any period not less than seven years. The
same formula was applied to those offences for which mendatory transportstion
for life had been imposed by 2 and 3.W. 4 ¢.123. This legislation did not,
however, consolidate or otherwise simplify the penalty structure in non-capital
forgeries established by the Consolidation Act of 1830.

1 E.g., the offence of forging an entry in a parish register was punishsble
under 52 Geo. 3 c.1h6 5.1k with transportation for a fixed period of 14
years, while falsifying a register of marriages was punishable with
mandatory transportation for 1life under U4 Geo. 4 c¢.76 5.29. ' These pro-
visions were consolidated into .20 of 11 Geo, 4 and 1 W. 4 5.66 as =
single offence punishable with transportation for life or any period not
lesa than seven yesars.

2 By 2 and 3W. k ¢.25; 5§ ‘and 6 W. 4 e.45; 5and 6W. b c.5L.
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Even where the vwhole of the criminal law relating to a given topie was
consolidated in a single statube, the resultant peralty structure does not
manifest a coherent pattern. The first Coinage Consolidation Act, 2 and 3
W. 4 ¢.34, enacted in 1832, consolidated an enormous mass of legislation
relating to coinage offences and abolished the death penalty for all of them.
Although the Act was passed‘ without any opposition, its penalty structure does
not reflect any obvious policy. The majority of the more serious felonies
re~enacted in the Act, such as counterfeiting silver coilnage, gilding copper
coin with intent to pass it as silver, or handling or dealing with counterfeit
coinage, were made punishable with transportation for life or any term not less
than seven years, with the alternative of imprisonment for four years. However,
the offence of impairing or lightening silver or gold coinage with intent to
pass it as current coin was made punishable with transportation for any period
between seven and fourteen years with the alternative of three years imprison-
ment. Ubttering counterfeit coinage remained a misdemeanour punishable with
imprisomment for one year, or two years if the offender was found in possession
of further counterfeit coinage.  Counterfeiting copper coinage, although a
felony, was made punishable with transportation for any period up to seven

years, with the alternative of two years imprisonment.

The lack of any general policy in the allocation of non-capital penalties
at this time is perhaps most strikingly illustrated by comparison of the penalty
structure of the Post Office Act 3.837:L with that of the various statutes of the
same year dealing with larceny and related offences. The formula of transporta—
tion for any period from seven years to life was removed fram several larcenous
offences by T W. h and l Vie. ¢.90 and replaced by transportation for from ten
to fifteen years; but the 'seven years to 1life' formula was applied in the Post
Office Act to a series of offences affecting the Post Office, including stealing
and embezzling letters, their contents, or mailbags, and receiving such property
knowing it to be stolen.3

TW. Y4 and 1 Vie. ¢.36.

2 Breaking into certain buildings with intent to steal; stealing goods
from a vessel.

3 7 W. b and 1 Vie. ¢.36 53.26, 27, 28, 30, as explained by s.hl.
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The Criminal Law Commissioners

A detailed analysis of the structure of non-capital punishménts in
English criminal law, and proposals for their rationalisation, were made by

the Commissioners on the Criminsl Law in the course of their extended efforts

to produce a draft code of the criminel law. The Commissioners were appointed
in 1833 to "digest into one statute all the statutes and enactments touching
crimes, and the trial and punishment thereof, and also to digest into one other
statute all the provisions of the common or wwritten law touching the came ...".
Their initial task did not include revision of the law governing punishments,
but in their first report they drew attention to the close connection between

. the form of the subsfantive criminal law and the control of the sentencing
process. "Legal definitions of offences are frequently of so large a Qescrip—
tion, and the criminal acts they ineclude differ so widely in the mischief they
occasion to society, that, without a definite scale, marking different degrees
of criminality, appropriate punishments cannot be previously defined ... this

imperfection can only be diminished by defining different degrees and aggrave—
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tions of offences, and annexing to them punishments, which shall, after allowing
a discretionary latitude to be exercised by the court within certain limits,

N be carried into execution".l The Commissioners went on to cbserve "that the
law, in the assignment of punishments, often exhibits a remarkable degree of
inconsistency. This has apparently arisen in most instances from the circum-
stances that new statutes have been passed, without sufficient reference to the

antecedent state of the eriminal law."

These preliminary comments introduced the themes which occupied the attention
" of the Commissioners in their discussions of the law of punishment in their Second,
i Fourth and Seventh Reports - the illogicality of the existing penalty structure,2
the problem of determining the proper scope for judicial discretion in awarding
punishment, and the attempt to construct a scale of punishment varying from the
most trivial to the most severe, against which all offences could be measured.

1  TFirst Report (183%4) p.32.
2 See in particular Seventh Report, »p.97 et seq.
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Much of the Commissioners' thinking on the question of the proper scope
of judicial discretion in senbencing in general can be traced to their
analysis in the Secoad Report of the operation of judicial discretion under
capital statutes, by which judges had enjoyed for nearly two centuries effec-
tive power of life or death in selecting convicts for execution or recommenda~
tion for conditional pardon. The existence of extensive and virtually
unregulated discretion was vigorously criticised on several grounds .l It
was argued that excessive discretion introduced a high degree of uncertainty
into the application of the law and thereby undermined its deterrent effect:
"it is of the very essence of a law that its penalties should be definite and
known, how else are they to operate on the fears of offenders, or to afford
& practical guide to cond!.lct'x’“2 Too broad a discretion resulted in arbitrary
and inconsistent decision-making: +the award of punishment "must necessarily
be subject to variations, depending on the peculiar notions of policy enter-
tained by different individuals, or their fiyrmness and resolution of mind ...
diserepancies such as these are notoriously the subjects of observation and
anxious study on the part of those whose fate may depend on them ... peculiari-~
ties are observable which sometimes are the foundation of a general reputation."
Excessive discretion further gave rise 1o the use of criteria which were un-
specified in the 1&# and often unrelated to the overt object of the legislation;
the existence of such "collateral considerations" weakened the deterrent effect
of the law and was fundsmentally unjust to the prisoner, who was "punished
without due warning."h Finally, the facts on which the exercise of discretion
depended, being collateral to the issue of guilt, were not established in accor—
dance with the basic principles of criminal procedure, and the prisoner was
effectively denied the protections which the law purported to afford him. "It
is an ancient and well known rule of law, that a man shall not be punished for

1 The arguments substantially coincide with those of Romilly, as expressed
in his Observations on the Criminal Law of England as it relates to

Capital Punishments (1810).
Second Report (1836) p.2k.
3 Ihid., p.25.
Y Inid., p.26.




a crime which is not clearly alleged against him ... if i% be right so to
relax the rigour of that law as to execute but & few of those whb fall
within its scope, it is also essential to justice ... to provide that no
offender should suffer without due warning, or in respect of any charges
which are not alleged and proved against him."

These arguments against the existence of a wide judicial discretion
in the allocetion of the death penalty clearly informed the Cammissioners!
views on the proper scope of judicial discretion in relation to the secondary
punishments of traunsportation and imprisonment. Excessive discretion in
this context was also claimed %o diminish the deterrent effect of the law,
and lead to inconsistency. - Many statutes allowed "a most inconvenient
latitude of d;’Lscrerl:ion";2 it was essential to establish a more precise
statutory system of secondary punishments under which there would remain a
residual discretion to the judge "within proper limits" to mitigate the
penalty "with a view to the condition and circumstances of oi‘fenders."3
The view that judicial discretion in sentencing should not be unrestricted
was reiterated in the Fourth Report published in 1839, after the enactment
of the legislation removing the death penalty from the mejority of the offences
to which it had earlier applied. "All thst humen wisdom can effect in
applying gradations of punishment is to distinguish crimes into classes
properly defined, and adapted as nearly as pogsible to the different degrees
of guilt, with power to the judge, within certain limits, to adapt the
punishment still more precisely to the guilt of the offenfler."b’

This approsch, derived directly from Becce.r:i.a,5 was substantislly
reiterated in the Commissioners' Seventh Report, a sophisticated essay which
marked the conclusion of their general discussion of this sspect of the criminal

law. The primary conflict lay between increased certainty in the application

Second Report (1836) p.27.
Ibid., p-37.

Ivid., p.36.

Fourth Report (1839) p.viii.

See ibid., p.vii.
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~ of the lew, which would enhance its deterrent effect, and the need to match
punishment to the grevity of the offence and the offender's responsibility
with a high degree of precision. "Uncertainty greatly diminishes the
spprehengion of future evil and therefore tends to the necessity of imposing
&8 larger measure of punishment then would otherwise be necessary to produce
the same degree of restraint", it is argued, and "uncertainty in respect of
the quantun of punishment necessarily arises from allowing the punishment
to depend either wholly or to a great extent on mere individusl discretion."l
On the other hand, "fixed and peremptory punishments" were not acceptable as
"the degrees snd shades of guilt are infinite, and it really rarely happens
that & crime defined either simply or with eggravations does not admit of
varieties which require distinction in respect of punishment."2 The solution
was to prescribe by legislation a range of penalties for each offence
"leaving the various innumerable intermediate cases which cannot be provided
for by any set definitions, to the exercise of judicial discretion."3 This
approach compromiged the benefits of certainty of punishment; Jjudieial dis~
cretion in gsentencing was an unfortunate necessity, and "endeavour ought to be
mede to confine the mischief within the narrowest practicable limits." To
allow more scope to discretion than was strictly necessary was "an evil, because
a risk of abuse or mistake is incurred without any counteracting benefit.”
Even without the risk of asbuse, the demand of certainty would "evince the
necessity for coni'ining the exercise of such discretion within reasonsble
limits."h k

The central theme of the Commissioners' efforts was the construction of
a graduated scale of punishments hy reference to which all offences could be
evaluated. The idea emerges in the concluding paragraphs of the Second Report
where ‘the Commissioners, having mentioned the anomalies in the structure of
secondary punishments which already existed, proposed "a scale of punishments ...
by which the different gradations of crime should be more distinetly marked

Seventh Report (18L43) p.92.
Ibid., p.9k.
Ibid., p.9k.
Inid., p.oh.
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and settled according to some uniform systeiﬁ."l Such & scale would facili-
tate the adjustment of punishments to particular offences and "tend to
preserve a greater degree of consistency in the measure of punishment than
now exists."  The theme is developed in the Fourth Report, which inecluded
& massive appendix setting out the whole of the criminal law as it appeared
to exist in 1839, with offences classified according to ‘their penalties.
Leaving out death and various obsolete penslties, the appendix set out
forty varieties of penalties for felony and ninety-six varieties for mis-
demeancur. Many of these varieties arose as a result of the multiplicity
of the possible combinetions of the conventional periods of trensportation
with those of the vaerious alternative punishments, principally imprisomment,
" and fines. - While some of the offences listed were contained in statutes of
the sixteenth century and earlier, the overvwhelming majority of the offentes
"listed in the catalogue were contained in, or derived their penalty from,
legislation enacted between 1827 and 1838.

The Commissioners gave, as an example of the casual way the penalty
structure had been evolved, the history of the punishment for perjury..
Originally the offence was punishable under 5 E. c.9 with six months imprison~
ment, a Tine of £20, or to have both ears nailed to the pillory. The pillory
having been abolished for perjury in 1837, it was thought that ro adjustment
had beén made to the scale of the remeining penalties which, in the view of the
Commissioners, were "wholly insufficient to repress the commission of ‘the
offence, or to mark its enormity."2 In fact the Commigsioners appear to have
overloocked 2 Geo. 2 ¢.25 8.2, vhich added seven years transportg.tion or seven
years confinement in the House of Correction to the original penalties for
perjury or subornation. Although the illustration is therefore not strictly
accurste, it is probably typical. ' The consequence of this spproach of pre-
seribing the penalties for offences was that "the degrees of guilt have been

confounded, and the relative proportions of punishment des‘broyed."3

.

1 Second Report; p.37.
Fourth Report (1839) p.xvi.

Ibid., p.xvi.
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In the place of this chaos, the Commissioners propozed a scale of
twenty classes of punishment, in descending order. By the Seventh Reportb‘
the scale had grown to forty~five classes, descending from death with
aggravetions to a fine of £40. The Commissioners recognised that any
scale of punishuents was essentially arbitrary — "there is no real or
ascertainable conmexion or relation existing between crimes and punishments
which can afford any correct test for fixing the nature or the extent of
the latter, either as regards particular offences or their relative magni-
'tudes."l The important objective was to avold an excess of severity, '
which experience had shown to be likely to defeat the very objectives of
the criminal lew, and to maintein proper digtinctions in the punishment
of crimes of greater and less degrees of gravity. "As the great object of
penal laws is to deter men from committing crimes by fear of consequences,
it is essential that the crimes most odious and hurtful should be most
distinetly pointed out and prohibited under the severest penalties. Penal
laws which omitted to give such warning would not only be -defective for want
of adsptation to effect the object for which they were made, they would fail
also in a collatersl object which ought not to be forgotten, viz. their
efficacy in a moral point of view to throw the highest degree of odium upon
such crimes as are attended with the most dangerous consequences to the peace
and happiness of society."e So as far as possible such distinctions should
be expressed in legislation; +to allow them to operate in the context of
judicial discretion was both unjust to the offender and ineffective in terms
of general deterrence. Legislative prescription of aggravating factors which
would justify an enhanced sentence was particularly important in relation to
offences trieble at Quarter Sessionsy "if the law lay down no rules for the ¢
just apportiomment of punishments to the real magnitude of offences, it is
vain to expect that fluctusting bodies, such as ﬁagistrates in the inferior
courts, should frame any for their own guidance.“3

Seventh Report (1843) p.92.
Ivigd., p.9%.
Ibid., p.100.
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The Commissioners' policy of constructing a carefully graduated scale
of punishments, allowing & restricted scope for judicial discretion, is
exemplified in the forty-five classes of punishments suggested in the Chapter
of Penslties appended to the Seventh Réport and forming part of its proposed
code of criminel law. While some of the established formulae (such as
transportation for life, or any period not less than seven years) are retained,
the Commissioners' preference was. for formulase imposing more regtriction on
the sentencer. Typical examples are transportation for any period between
seven and fifteen, or seven and ten years, with vaerious alternative terms of
imprisonment. In twenty-four classes, imprisonment is the primary sanction,
in periods descending from the meximum of three years, through two yesars,
. eighteen months, one year, six months, to the lowest maximum of three months;
various minimum sentences, and alternative fines or corporal punishment, are
provided in combination with each maximum period. Thus two years imprisonment
came either with the additional power to order a male offender to be whipped,
or the power to impose as an alternative or substitute an unlimited fine, or a
fine not exceeding £500, or with no slternative fine, The various classes
were to be deemed to be arranged in descepding order of severity, and each

offence in the code was to be assigned to its appropriate class.

The chapter "On Punishment" in the Seventh Report of the First Commission-

“ers was their last extensive discussion of the problem of designing a legislative
structure for sentencing. - The subsequent Commissioners adopted the basic

scheme of a scale of penalties arranged in classes to which offences would be
variously allocated, but varied the detalls. The forty-five classes proposed
in the Seventh Report were reduced to thirteen by the Second Commissioners in
their Second Report (1846), which amitted some of the classes relating to minor
penalties and amalgemated several of the other classes.l By the Third Report
(1847) ‘the number of classes had grown egain to thirty-one, but in the Fourth
Report of the Second Commissioners the mumber was reduced to eighteen, by omitting
some classes which applied only to single offences and incorporating general
provisioné on the power to order corporal punishment.

1 E.g., the Seventh Report's classes 15, 16 and 17, providing transportation
for a fixed term of seven years with various alternatives, became class 6
of the Second Commissioners' scheme, allowing transportation for a fixed
term of seven years with the single alternative of imprisomment for up to
three years. i ) .
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The proposel of the Commissioners for a single scale or code of
penalty provisions independent of the definition of offences was not
translated into legislation, although the Commissioners' arguments clearly
influenced the thinking of the draftsmen of the 1861 legislation. One
gpecific proposal, made in the Seventh Report of the First Commissioners,
vhich did have considerable practical importence was that maximum terms of
imprisonment, whether authorised as alternatives to transliortation in felony,
or asg the primary sanction in misdemesnour, should not normally exceed three
years. 'The Commissioners rejected the view, exemplified by T and 8 Geo. L
©.29 that the maximumm alternstive sentence of imprisonment should vary in
accordance with the maximum authorised term of transportation, and proposed
that in all cases where imprisonment was provided as an alternative to trans-
portation the maximum should be three years, irrespective of the maeximum
permissible term of transportation. It was essential to avolid "such chasm
as might exclude the infliction of any such intermediate degree of punishment
as the exercise of discretionary authority might require" and preserve "a
continuity in the scale of punishment between two extremes."l The term of
three years was chosen —~ from among thée variety of fbrmu.lae for which there
was by now legislative precedent -~ because it had been favoured in the most
recent legislation affecting sen‘aenc:i.ng.2 The Commissioners would have pre-
ferred a longer ma.ximur_u gsentence of imprisomment but felt bound to conform to

the most recent legislative model.3

A simiier normel paximm term of imprisomment was suggested for mis—
demeanours, The Commissioners were opposed to the extensive sentencing
discretion conferred on the judiciary by the common law and by many statutes
creating misdemeanours. Their argiuments were anslogous to those deployed
in the SBecond Report against excessive judicial discretion in the application

of the death penalty. '"So indefinite and indiscriminate an extent of

1 Seventh Report (1843) p.103.
2 T W. 4 and 1 Vie. ce.85, 87, 90.
3 Seventh Report (1843) p.103.
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punishment as inay now be inflicted is not sanctioned by any principle of
eriminel jurispruderce. The denuncistion is oo vague and uncertain to

be effectual in inspiring terror; any excessive exertion of the power
would be mischievous, as tending to obstruct the due course of justicey
therefore this state of the law probably operates less on the fears of the
ill-disposed than the threat of a moderate bubt defined punishment would do
if attended with greater certainty as to its infliction: it tends to con~
found the different gradations of guilt ... which ought to be marked by the
infliction of corresponding degrees of pum'.shmen1:."l Again the Commission-
ers proposed a general limit of three years, "in deference only to the recent
enactments of the legislature." — Four years would have been preferable in
their view, but sentences in practice rarely exceeded three years. ~ The

. limitation was not expected to cause inconvenience.?

The Commissioners' proposal to fix a general meximum term for imprison-
ment, wherever it occurred, was eventually adopted in the 1861 legislation
with respect to the statubory offences then consolidated. The period even—
tually chosen was two rather than three years. It remsined a legislative
convention until the assimilation of penal servitude to imprisonment in
1948. The Commissioners' proposal +to limit the penalty for commou law

misdemeanours has never been acted upon.
Penal servitude

By the middle years of the nineteenth century s sentence of transport-
ation had acquired many meanings. For some conviets it meent s term
(usually shorter than the term of transportation to which they had been

1  Seventh Report (1843) p.10L.

2  Ibid., p.105.
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sentenced) in one of the newly-built penitentis.ries.l Others would spend
some years sboard the hulks moored on the Themes and other rivers, theoreti-
cally ewaiting shipment +to whichever part of the Antipodes was currently
prepared to receive conviets, before being pardoned a.nd.treleased in England.2
For those convicts who did reach Austrelia, the experience of transportation
meant meny different things. It was claimed in 1838 that "transportation is
not a simple punishment, but rather a series of punishments embracing every
degree of humen suffering, from the lowest, consisting of a slight restraint

on the freedom of action, to the highest, consisting of lopng and tedious

tortures .

1

n3 The official view that a term of actusl transportation to the

The earlier legislation (52 Geo. 3 c.hbk s.15 (1812), 56 Geo. 3 c.63 s.13
(1816)) epplying to the first penitentiary at Millbank contained a precise
scale of periods of detention under varying terms of transportation;
offenders under sentence of tramsportation, or pardoned on condition of
transportation, could be "removed to and imprisoned within the said peni-
tentiary house for and during any term not exceeding five years, in case
such offender shall have been sentenced to be transported for seven years
only; for any term not exceeding seven years, in case he or she shall have
been so sentenced for fourteen years; and for a term not exceeding ten
years, in case such offender shall have received sentence of transportation
for life, or shall have been capitally convicted." The later statute
authorised the detention of persons under sentence of transportation in
Pentonviile (5 and 6 Vic. ¢.29 (1842)) but left the term of confinement to
the discretion of the Home Secretary, and the legislation affecting Millbank
was subsequently brought into conformity (6 and T Vie. c.26 (1843)).

Various legislation authorising the detention of convicts in vessels moored
on the Thames or elsewhere was passed from time to time from 1776 onwards;
see in particular 5 Geo, 4 c.84 (182k).

Report of the Select Committee on Transportation (1838)(The Molesworth
Committee). "A eriminal sentenced .to transportation may be sent %o New
Bouth Walgs, or to Van Diemen’s Land, or to Bermuda, or even to Norfolk
Islariy, in each colony & different fate would await himj his chance of

end -ung pain we'd be different. In New South Wales, or even under the
sevu.fer system * Van Dieman's Land, he might be a domestic servant, well
fed, well clothed, and well treated by a kind and indulgent master; he
might be fortunate in cbtaining a ticket of leave, or a conditional pardon,
end finish his cereer by accumulsting considersble wealth., Or he may be

the wretched preedial slave of some harsh master, compelled by the lash to
work, until driven to desperation, he takes to the bush, and is shot down
like a beast of prey; or for some small offence is sent to work in chains,
or to a penal settlement, where having suffered till he can endure no longer,
he commits murder in order thet he may die. Between these extremes of com~
fort and misery, there are inmumerable gradations of good and evil, in whlch
the lot of a conviet mey be cast."  Ibid., p.xx.
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Antipodes was less severe than the equivelent term served in confinement in
Engla‘ndl was reflected in the practice of releasing those offenders who were
othervise detained in the United Kingdom after approximately half the term of
their sentence of transportation had elapsed.2 This practice evolved admini-
" stratively ’chroﬁgh the use of the prerogative of pardon and had no statutory
basis. The berms of couvicts who were actuslly ‘transported were also freqw.}en’cly
shortened, either by the grant of tickets of leave or by the use of conditional

3 Whether the convict sentenced to transportation for a particular

pardons .
term of years stayed in England or went to Australis, the term of years pro-
nounced in his sentence rarely bore any definite relationship to the actual

period of time during which he was subject to restraint in one form or another.

The system of transportaticon had been criticised frequently since its
earliest days. The forced interruption following the loss of the American .
Colonies brought the question of non-capital pepalties to the forefront of public
5

attention, and verious schemes were proposed’ and some enacted. Despite the
vigorous eriticism of transportation, both as & penal measure and an incident of
colonigation, short—term expediency prevailed and transportation to Australia
begen in 1787. Fifty yea.rs later the system of transportetion was camprehensively
reviewed by the Molesworth Committee and condemned without yuelification. "The
two main characteristics of {ransportation, as & punishment, are inefficiency in
deterring from crime, and remsrksble efficiency not in reforming, but in still
further corrupting those who undergo the punishment; these qualities of inef-
ficiency for good and effieciency for evil, are inherent in the system, which is
therefore not susceptible of any satisfactory improvement; and lastly ... there

belongs to the system extrinsically from its strange cheracter as a punishment,

1 See the evidence of H. Weddingbon to the Select Comittee on Transportation
(1856) paras. 135-137.

2 Ibid., para. 12k,

3 See Shaw, Convicts and the Colonies, pp.82-85.
i Ibid., ch. 2.
Principally the Hard Labour Act (16 Geo. 3 c.h3).
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the yet more curious end monstrous evil of calling into existence, and
continually extending societies, or the germs of nations most thoroughly
depraved, as respe,cts‘ both the character and degree of their vicious pro-
pensities .-"1 In ple.cé of transportation, the Committee recommended that
penitentiaries should be established either in the United Kingdom, or else-
where, vhere conviets could be held to hard labour for periods rather shorter
then the conventional sentence of transportation. The existing informsl
systems of shortening the duration of confinement or transportation would be

gystematised as "a powerful means of influencing the mind of the conv:h.‘.t."2

Despite the impetus which the Molesworth Committee report gave to the
opponents of transportation, transportation continued with increased vigour
and seventeen thousand convicts were transported to Ven Diemen's Land between
1840 and 1845. The problems caused by this practice were such as to stimulate
the settlers to vigorous oppos‘ition to further transportation, and by 1852
only Western Australia was available as an outlet for transported comrie'bs.?’
Between 1848 and 1852 both the absolute number of persons Sentenced to trans-—
portation, and the proportion of those sentenced who were actually trensported,
deciined fairlsr steadily. The first Penal Servitude Act, which took effect
in August 1853, did little more than recognise a situation which had evolved
by administrative practice. The Act provided that no person should be sentenced
to transportation for any term less than fourteen yeers, and persons previously
liable to be sentenced to transportation for terms of less than fourteen years
would be sentenced instead to penal servitude.  The Act provided a scale by
which terms of transportation were to be converted into terms of penal servitude;
seven years transportation wes equivaleht to four years penal servitude, ten
years transpoftation to six years penal servitude, and fifteen years transporta-
tion equivalent to either eight years penal servitude (where the term of trans~

portation was a maximum) or ten years (where it was a m:l'.n:'.mt.un).5 Where there

Report of the Select Committee on Transportation (1838) p.x1i.

Ibid:, p.xlv. '

See Shaw, chs. 14 and 15.

Evidence of Waddington to Select Committee on Transportation (1856) para. 16.
16 and 17 Vic. c.99. '
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was power to impose transportation for fourteen years or more, the court

was given discretion to sentence either to transportation or to penal servi-
tude for the same term. Persons sentenced to penal servitude were liable

to be confined in any prison or place of confinement in the United Kingdem
(including the hulks) or in any part of Her Majesty's dominions beyond the
seas "and such person masy during such term be kept to hard lsbour and obher-
wise dealt with in all respects'eg persons sentenced to transportation mey
ncw by law be dealt with while so confined." - The main practical change made
by the Act, other than the sbanfomment of the use of the word "transportation"
in relation to the shorter terms where it had become effectively a legal )
fiction, was to apply & system of release on licence to convicts who would now
be released in England without transportation. Previously, convicts relessed
. in Englend either from the penitentiary or from the gaols or hulks under con-
ditional pardon hed been released ebsolutely; the introduction of release on
licence, based on the procedure of tickets of leave developed in Australia,
was intended to provide scme measure of control over discharged convicts;

"The power of revoking their licence, without assigning eny course vhatever,
at the pure pleasure of the Crown, would hang in terrorem over the unfortunate
persons, and would hold the very strongest possiblé inducement to conduct
themselves properly, and to abstain from any violation of the la.w."l

The working of the 1853 legislation was reviewed by Select Committees of
both Houses in 1856. The Comons comiittee received evidence that the practice
of giving licences had been confined to convieds already under sentence of
ﬁransportation’, and thet it was not proposed to give licences to persons under
sentence of penal servitude. Home Office policy was to release persons sen—
tenced 1o penal servitude absolutely at the expiration of the full term of the
sen‘t;ence.2 The Committee wished to introduce an element of indeterminacy into

the sentence of penal servitude primaerily es a means of enhancing discipline

1 Waddington, ibid., para. 20.
2 Waddington, ibid., para. 217.
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in the convict prisons (formerly the penitentiaries). The Committes
accordingly recommended that every sentence of penal servitude should involve

a definite period of imprisomment with hard labour, followed by a further
pericd "capable of being abridged by the good conduct of the convict himself."”
In order to allow scope for the operation of this proposal, it was further
recommended that the terms of penal servitude should be "changed and lengthened,
80 ag to be identieé.l with the terms of transportation for which they are

respectively substituted.">

This recommendation was followed in the second Penal Servitude Act 18572
which gbolished all sentences of transportation and provided that wherever a
person was liable to be sentenced to 'bransporta'tion he might now be sentenced
t0 be kept in penal servitude for the same length of time. Persons sentenced
to penal servitude were liable either to be detained in the United Kingdom in
accordance with the 1853 Act, or "conveyed to any place or places beyond the
geas" as if they had been sentenced to transportation. The Act. reduced the
minimum term of penal servitude to three years and providéd that wherever a
sentence of seven years transportation might previously have been passed, the
court might at its discretion pass a sentence of penal servitude for not less

‘“than three years.

The Consolidation Acts

Contemporaneously with these changes in the legislation governing penal
practice, determined efforts were being made to consolidate the substantive
ceriminal law, ‘The labours of the Criminal Law Coxmnission;ers culminated in
1848 with the wublication of a draft bill containing "an entire digest of the
written and unwritten law relating to the definition of crimes and punishments."

1 Report of the Select Committee on Transportation (11 July 1856) p.iii.

2 20 and 21 Vie. c.3.
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The bill:L was introduced into the House of Lords the same year but was nct
proceeded with. Four years later Greaves, eventuslly draftsman of much

of the 1861 legislation, and Lon'sdale were instructed by the Lord Chancellor

' to prepare fresh bills for the codi‘fication of the criminal law, o be based
on the reports of the Criminal Law Commissioners and incorporating the relevant
statute and common lav.? Greaves and Lonsdale drafted a bill dealing with
Offences against the Person which was introduced in the House of Lords in
3..853.3 The bill contained its own schedule of penalties, consisting of ten
classes. . Thése were desth, transportation for life or any term not less

than seven years, transportation for fifteen years or any term not less than
seven years, ‘and transportation for seven yesrs (in each case with various
alternative provisions relating to -imprisonment and fine). The last five
classes provided imprisomment for terms not exceeding three years, £wo years, '
eighteen months, one year, and six months respectively, in each case with the
alternative of & fine at discretion. Despite the existence of this schedule
the bill repeated the penalty in the definition of each offence; for example,
clause 13 read "Whosoever shell maliciously cause any bodily harm to any
woman, being his wife, or cohabiting with him as his wife, shall incur the
penalties of the sixth class: +that is to say, imprisomment for eny term not
exceeding three years, or fine, at discretion, or both, and with or without

sureties to keep the peace and be of good character."

The Select Committee of the House of Lords disapproved this scheme.
The schedule setting out various classes of punishments to be allocated by
reference to each offence was removed and the Committee amended the Bill in

accordance with the traditional system of specifying the punishment for each

1  H.L. Bill 131, ordered to be printed 12 May 1848. The Bill proposed
31 classes of punishment. = An smended version of the Bill proposing
18 classes of punishment was ordered to be printed on & June 1848
(H.L. Bill 162). This Bill was reintroduced in 1850 in substantially
the same form (H.L. Bill 20, ordered to be printed 8 February 1850).
No progress was made on any of these occasions.

Greaves, The Criminal Law Consolidation Acts (1861) Preface p.xiv.
3 H.L. Bill 58, ordered to be printed 10 February 1853. ;
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offence in associgtion with its definition. This change marked the end

of ‘the proposai for a separate scale of penalties which had been the

central feeture of the Criminal Lay Commissioners' solution to the problem

of systematising the legislative structures of penalties.l Encouraged by

the general reception given to their work by the Lords' Select Committee ,2
Greaves and Lonsdale proceeded with the drafting of a series of bills des-
igned to constitute a complete criminal code. Eerly in 1854 they campleted
seven bills based to a considerable extent on the reports of the Commigsioners.
_The first two of these bills, dealing with Offences against the Person and
Larceny, were circulsbed to the judges and their observations were subsequently
printed,3 followved by the replies of Greaves and rLonsc'Lale.h The opposition
of the judges to the plan for codification, both in principle and in detail,
wes such that the bills were not introduced and the scheme to codify the

criminal law ceme to an end..5

Later the same year Commissioners were appointed to consider the consoli-
dation of stetute law and in 1856 they resolved to consolidate the whole of
the statutory criminal lew. Greaves was ,appointed to the Commission and ‘took
an active part in the preparation of = fuirbher eight bills., 'The objeet of these
bills was simply to consolidate the existing statutory criminal law without

‘amendment..G The bills were introduced in 1856 in the House of Lords bubt made

1 The Bill as amended is printed as H.L. Bill 306 (1853). The problem
of establishing a penalty structure in this Bill was undcubtedly
_complicated by the fact that the first Penal Servitude Act (16 and 17
V. ¢.99, below) was pessing through Parliament simultaneously.

Bee Greaves, ibid., p.xv.

See Copies of the Lord Chancellor's letters to the Judges and of their
answers respecting the Criminal Law Bills of the Last Session, ordered
to be printed by the House of Commons, 12 June 185k,

i Greaves and Ionsdale, A Letter to the Lord Chancellor ... (1854).

The judges were opposed to the principle of codification, which necessarily
involved the repeal of common law offences (see e.g., answers of Chief
Baron Pollock, Baron Parke and Baron Alderson). These objections were
supplemented by a very large number of detailed criticisms of the termi~
nology of particular provisions. There was no obvious interest in the
penalty structure proposed in the bills.

6 See e.g., Offences against the Person Bill, 1856 (21 July 1856, 282).
This Bill preserved the existing penalty structure, including wnilimited
imprisoment for existing misdemeanours which had no fixed maximm penalty,
but incorporated the effect of the first Penal Servitude Act 1853.
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no significant progress.  The strong objections raised by Greaves to the
principle of consolidation without amendment, which he argues with force in
the preface to his edition of the 1861 statutes, led to the relaxation on
the restrictions imposed on the dra.f'bsmen.l The approach now adopted was

to consolidate the sgtatute law but to incorporate in the process such imp-
rovements of detail as appeared to be necessary. By 1857 a further bill
dealing with Offences against the Person had been prepared, based primarily
on the consolidation bill of the previous year but including various amend-
ments derived from the earlier draft legislation prépa.red Yy Greaves and
Lonsdale ag part of the projected code. Bills dealing respectively with
larceny, malicious damage to property, forgery, coinage offences, and certain
other matters were drafted in & similar wey. These bills passed the House
of Lords bubt did not proceed in the Commons beyond the first reading.,2 The
bills were revised again and at one stage an attempt was made to revive the
idea of a separate schedule of classes of punishments, as proposed by the
Criminal Law Commissioners. . The proposal was to enact the schedule as part
of a separate Punishment Act, which could then be incorporasted by reference
in all other criminal legislation.  Greaves took the view that as the Lords
Select Committee had been opposed to the incorporation of a separate schedule
of punishments in his first Offences against the Person Bill of 1853, there was
no chance of such a 1ill passing into 1a.w.3 The prineipal bills were accor-
dingly not introduced in this form, but the Punishment Bill was introduced in
the Cammons in 1859 in conjunction with two other bills dealing with Personation

and Offences against Public Justice respectively. The principal bills, in

Greaves, ibid., pp.xxiii-xxvi.
Greaves, ibid., p.xxxi.
Greaves, ibid., p.xxxii.

See Punishment Bill, 1859 (H.C. Bilt 26).

The Bill proposed eight classes of punishment, identified by letters rather
than numbers, and incorporated the effects of the second Penal Servitude
Act, 1856 (which had ebolished all senfences of transportation and also the
scale of reductions of sentences of transportation contained in the first
Penal Servitude Act, 1853). The terms of penal servitude proposed in this
legislation were therefore equivalent to the terms of transportation
provided by the earlier legislation. .

= w-nn P
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the form in which they were introduced in 1859, stated a maximum punishment
in relation to ezch individual offeuc'e and included & general clause speci-—
fying what elternative punishments might be imposed.l None of the bills
made sny progress. After further revision the bills were re-introduced in
the Lords sand pessed, only to feil to pess the Commons due to lack of -t;ime.2
The billis were re-~introduced in the Commons in 1861 and suffered seversl
emendmenbs before passing., Difficulties following the sudden death of the
Lord Chancellor led the Govermment to pass the bills through the Lords without
any attempt to remove the amendments made in the Commons, much to Greaves'
disappointment. 3

1 See e.g., Offences against the Person Bill, 1859 (H.C. Bill 111). This
Bill generally appointed a meximum term of penal servitude or imprison-—
ment (e.g., clause 23 read "Whosocever shall unlawfully and meliciously ...
burn, maim, disfigure, disable or do any grievous bodily harm to any
person, shall on conviction “thereof be lisble to be kept in penal servi-
tude for life') and contained a general provision (clause 69) that
"Whenever any person shall be convicted of any offence under this Act
punishable with penal servitude for life or for any term greater than
‘three years, the court may in its discretion, sentence the offender to
be kept in penal servitude for the teym hereinbefore assigred this
offence, or for any othér term of penal servitude less than such a term,
but not less than three years, or to be imprisoned for any term not exceed-
ing three years ...". The Bill also proposed & general maximum punisbment
of three years imprisomment for misdemeanours for which no specifie maximum
penalty was otherwise provided (clause 69).

2  See Offences against the Person Bill, 1860 (H.C. Bill 148). By this
time Greaves' scheme to state merely the maximum term of penal servitude
or imprisonment in each section, and include a genersl section empowering

" the court to impose lesser alternatives, had heen dropped. The Bill
stated the details of the penalty in full in relation to each offence,
e.g., clause 52 read "Whosoever shall unlawfully and carnelly know and
sbuse any girl under the age of ten years shall be guilty of felony,
and being convicted thereof shall be lisble, at the discretion of the
court, to be kept in penal servitude for life or any term not less then
thtee years, or to be imprisoned for any term not exceeding two years,
with or without hard labour." ’

3 See Greaves, ibid., pp.xxxvi-x1.
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The legislation of 1861 consisted of "chiefly re-enactments of the
former law, with amendments and additions."l It was not intended to
constitute a criminal code incorporating principles new to the criminal
law. While the enactments owe a great deal to the work of the Criminsl
Law Conmissioners, they do not reflect the views of the Commissioners on
the shape of the penalty structure and the scope of judicial discretion
in sentencing. Unlike the Commissioners, Greaves was in favour of rela-
tively broad definitions and a wide measure of judicial discretion in sen-
tencing., His prefefence was for definitions "framed in such general terms
as to include all cases of the same kind within it.  This is the simplest
and perhaps the best course; and it leaves the judgment of the court
entirely unfettered as to the punishment in every case. It is so perfectly
impossible to foresee all the circumstances that may happen to mitigate or

" aggravate any offence, that it is very adyvisable to leave a very wide dis-
cretion to the court."® He vas uneble to construct the Acts entirely on
this principle; he would have preferred, for instence, to have avoided the
many specific varieties of attempted murder mentioned in sections 11 to 1b
of the Offences against the Person Act 1861, including them 11 in a single
general section dealing with all amalogous offences. He préferred the
sentencing structure evident in common law offences such as manslaughter,
in which "every offence of the. class, however aggravated or venial, is ine-
luded ... and the court has a discretion as to the punishment, which ranges
from penal servitude for life to the lowest possible fine."> Like the
Criminal Law Commissiorers, Greaves would hWave restricted this broader dis-
cretion to judges and limited more carefully the powers of Quarter Sessions.
He justified his unsatisfied wish to include all forgeries within a single
definition punishable with penel servitude for life, rather than the many
definitions with varying punishments which the Forgery Act 1861 included, by
pointing out that "as no forgery caen be tried by any court of Quarter Sessions,
there is no reason why the same wide discretion as to punishment should not
be given to the court."

Greaves, ibid., p.xi.
Greaves, ibid., p.xli.

Gregves, ibid., p.x1ii.
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Gresves, ibid., p.x1iii.
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As the object with which the 1861 enactments were prepared was consoli-
dabion rather than codification, they incorporated a penalty structure which
was essentially that esteblished in the ré:f’orming legislation enacted between
1827 and 1838, but stbstituting penal servitude for the now defunct sentence
of transportation in accordance with the Penal Servitude Act 1856. Despite
the many and vigorous criticisms of the disorderly nature of the penalty
structure of this legislation made by the Criminel Law Commissioners, Greaves
was prevented by opposition in both Houses from achieving any significant
degree of rotionalisation. His improvements to the penalbty structure were
limited to minor amendments. Periods of fifteen years penal serw}itude were
reduced to fourteen years so as to produce some ‘degree of uniformity with
the preponderance of legislation which had remained loyal to the seven times
table preferred in 1717, and a general maximum sentence of imprisénment of
two years was established throughout the Acts, whether as an alternative to
penel servitude or as the primary sa.nction.l The Lords Select Committee had
preferred & period of three years, but the Select Comni‘btée of the Commons
reduced the maximuan period of imprisonment to two years "on the ground that so

long & sentence of imprisonment as three years would never be awarded."2 ‘

Greaves considered the penalty structure of the 1861 legislation its
least satisfactory feature. "I have long wished that all punishments for
offences should be coz;zsidered and placed on & satisfactory footing with refer-
ence to each other, and I had at one time hoped that tha{: might have been done
in these acts. It was however impracticable ... The truth is, that whenever
the punishment of any offence is considered, it is never looked at, as it
always ought to be, with reference to other offences and with a view to
establish any congruity in the punishment of them, snd the consequence is that
nothing can well be more u.nsatlsfactory than the pumshments assigned to aif-~

ferent offences M 3

1 The Criminal Lew Commissioners had preferred a longer period, possibly
i‘our years, but proposed three years in deference to the pattern adopted
in statutes of the late 1830's; above, p.26.

2 Greaves, ibid., p.xlv.

3 Greaves, ibid., p.xlv.
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The process by which the penalty structure of the 1861 legislation
evolved can be illustrated by an exemination of those sections of the
Offences against the Person Act 1861 which define offences and assign
penalties to them. The statubes consolidated in the Offences against
the Person Act covered a wider range of time than those consolidated in
most of the other consolidation acts, spanning & period from 1820 (L Geo.
b ¢.k), which became section 35, up to 1859 (23 and 2k Vie. c.8) which
provided sections 23 and 24 of the eonmsolidetion. Amohg the more impor-
tent statutes included in the consolidation were 9 Geo. 4 ¢.31, the first
Offences against the Person Act, which congolidated much of the earlier
lew and removed the death penalty from certain offences; 7 W. W and 1 Vie.
cc.85 and 89, which continued the process of repealing cepital provisions;
& mmber of statutes creating new offences, including 9 and 10 Vie. ¢.25,

" dealing with the use of explosives, 1l and 15 Vic. .19 (endsngering railvay

passengers), 12 and 13 Vic. ¢.T6 {procuring sexusl intercourse with s women
under the age of 21 by false representations) and 23 and 24 Vie. c.8.

For the most part, the 1861 Act reproduces the penaity structure of
the earlier statutes, incorporating amendments consequent upen the Pensl
Servitude Act 1856, and making a few minor adjustments to produce some
appeerance of consistency. A number of significant changes were, however,
made.-  The death penalty weas removed from several of the remaining offences
to which it still applied, inciuding wounding with intent to murder, and
demaging & ship with intent to murder; +these two offences became punishable
with penal servitude for any'period from three years to life with the alter-
native of two years imprisomment. (This was the equivalent in terms of -
penal servitude under the Penal Servitude Act 1856 of transportetion for any
period from seven years to life, first introduced in 1812 as & formula to
be used on the repeal of the capital statute.) With one exception, mipimum
terms of penel servitude were fixed at three years, irrespective of ‘the
minimum period of transportation stipulasted in the previous statute. Thus
wounding with intent to do grievous bodily harm, previously punisha.‘ble under
7 W. 4 and 1 Vie. ¢.85 s.4 with transportation for any period from fifteen
years to 1life with the alternative of three years imprisonment, became puni-
shable under .18 of the 1861 Act with pensl servitude for any period from
three yeers to life with the alternative of two years imprisonment (two years
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being the maximm term of imprisomment, whether a&s an alternative sanction

or as the primery sentence for any offence under the Act). Other offences
previously punighable with transportetion for any period from fifteen years

to 1life which became punisheble with penal servitude for any period from

three years to life included causing bodily herm by an explosion (s.28;
previously punishsble under 9 and 10 Vie. ¢.25 s.3), causing an explosion

with intent to cause grievous bodily harm (s.29, previously 7 W. L and 1 Vie.
¢.85 8.5) and procuring a miscarriage (s.58, previously T W. 4 and 1 Vie, ¢.85
8,6).  The only case where the minimum term of pensl servitude was fixed

above the level of three years was theat of buggery, a capital offence until

the passing of the Act, which under s.61 vas made punishable with the minimum
of pengl servitude for life or any period not less than ten years (there was

no alternative penalty of imprisonment). In a few isolated cases there were
significent changes in maximum terms of penal servitude; +thus the offence of
placing grnupowder near a building; punishable under 9 and 10 Vie. ¢.25 5.6 -
with transportation from fifteen years to life, became punisheble as .30 of
the 1861 Act with penal servitude for a maximim of fourteen years. Conversely,
attempting to administer poison with intent to murder, previously punisheble
with & maximum of fifteen years transportation under 7 W. 4 and 1 Vic. .85 5.3,
became punishsble as s.14 of the 1861 Act with penal servitude for life or a
period not less than three years. Other changes included the conferment of
discretion on the court in cases of rape, which became punishable with penal
servitude for any period from three years to life, in place of the previous
mandatory trensportation for life which had been substituted for the d,ea.th
penalty by 4 and 5 Vic. ¢.56 s.5. The seme change was made in the pénal’by for
the offence of unlewful sexwal intercourse with a girl below the age of ten years.

Apart from these changes, the Offences against the Person Act 1861 largely
folloved the pre-existing penalty structure., Offences previously subject to
& meximm of seven yesrs transportation (such &s child stealing and bigemy, both
previously so punisheble under § Geo. 4 ¢.3Ll), were made punishable by penal

gservitude for any period from three to seven years.
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The trestment of misdemeanours reflects the fact that fhe draftsman

was more -concerned with accurately reproducing the existing law than pro-

ducing a coherent penelty structure:. With a few exceptions, the 1861 Act
adopts the term fixed under the earlier legislation, even though this meant

that some misdemesnours attracted penal servitude and others only imprisonment.
Thus malicious wounding, enacted as a misdemeanour runishable with three years
imprisomment by 14 and 15 Vie, c.19 s.l became 5.20 of the new Act punishsble
with penal servitude for three years or impriéonment for two. The same

applied to several other relatively recently enacted misdemeanours, including
administering poison with intent to snnoy (previously 23 end 24 Vie. ¢.8 5,R2)
and failing to provide for apprentices (previously 14 and 15 Vie. c¢.ll s.1).
Where the existing misdemeanour was punisheble with two years imprisonment,

this limitation was generally carried forward into the 1861 Act.  Thus
endangering railway passengers, punisheble under 3 and 4 Vie. ¢.97 s.15 with

two years imprisonment, remained punishable with this term under s.lil of the 1861
Act.  Assault on &'constahle,'previously punisheable with two years imprisomment
under 9 Geo. Y4 .31 .35, retained the same pénalty under 5,38 of the 1861 Act,
as did assault in pursuit or any combination, previously 9 Geo. 4 ¢.3L s5.25,

now s.41 of the 1861 Act, and procuring sexusl intercourse with a woman below
the age of twenty-one by false prebtences or false representations, originally
enacted as 12 and 13 Vie. ¢.76 s.l as a misdemeanour punishable with two years
imprisomment, The draftsmen exercised scme discretion in cases of misdemeanours
previously punisheble at the discretion of the court. - Thus setting a spring gun
or men~trap, & misdemeanour created by T and 8 Geo. 4 c.18, became punishable
vith three years penal servitude or imprisonment for two vears, as did unlawful
sexual intercourse with a girl between the ages of ten and twelve years, pre-
vicusly puﬁishable under 9 Geo. 4 c.31 5.17 es.a misdemeanour. In other cases
where there was no existing limitation on the court's discretion, the draftsman
"was content with two years imprisonment; examples are abduction of & girl under
the age of sixteen, previously 9 Geo. 4 ¢.3L s.20, and indecent agsault, pre-
viously punishable under 14 and 15 Vie. ¢.100 s5.29.

As a result of this preference for consolidating earlier legislation rather
than constructing a coherent new penalty structure, offences dealing with
closely related subjects often had widely different maximum penalties primerily
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because they were derived from different statutes enacted at different times
and probably without much regard to the existing state of the law. Thus
maliciously interfering with a reilway with intent to endanger the safety

of any person travelling on the railway was punishsble with penal servitude
for life, as was the offence of throwing objects at an engine or carriage

on the railwey with the seme intent. Both sections originated in 1k and 15
Vie. ¢.19. However under section 3% of the 1861 Act anyone endangering

the safety of any person conveyed on the reilwsy by any unlawful act or wil-
ful omission, bubt without the intent to endanger, was punisheble with a maxi-
mum of two years imprisomment only; this offence having originated as a mis-
demeanour in 3 and 4 Vie. ¢.97 s.15. Siﬁilarly, unlawful sexusl intercourse
with & girl under the age of ten, which had been capital until 4 and 5 Vie.
¢,56 8.3, was punisha“ble with pensl servitude for life, while unlawful sexual
intercourse with a girl between the ages of ten and twelve, a misdemeanour
previously contained in 9 Geo. b ¢.31 .17, was punisheble with & meximm of
three years penal servitude. The same large differences.asppeared in relation
to wounding offences. By s.18, wounding with intent to do grievous bodily
harm was punishable with penal servitude for life, having previously been
_‘trensportable for 1life wnder 7 W. 4 and 1 Vie. ¢.85 s.k, while malicious
wounding or maliciously causing grievous bodily harm, enacted as & misdemeanour
punishaeble with three years imprisonment in 14 and 15 Vie. c.19, remained
punishable under the 1861 Act with & maximum of three years penal servitude.

The third Penal Servitude Act

The penslty structure established by the‘ 1861 legislation survived intact
for only three years. - Following the incidence of & number of violent robberies
in Tondon in 1862 s Royal Comnmission was appointed to inquire further into the
workings of the Penal Servitude Acts. The Commission came to the view that
while it wés not the only factor, the recent changes in the penal system were
pa.rtly responsible for the apparen’c increase in crime which had taken place
between 1860 and 1863. The new system was a less potent deterrent than trans—
portation: "penal servitude, under the present system, appears not to be suf-
ficiently dreaded, either by those who have undergone it, or by the criminal

classes in general ... crimes have even been committed, for the sole purpose of




penal servitude would normally serve.
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obtaining the advantages which the offenders have é@posed 8 sentence of
penal servitude to con:f'er,"l The major cause of the "want of sufficient
efficacy in the present system of punishment" vas. primerily attributable

to "the shortness of the punishment generally inflicted upon conviects.™

The lengths of sentences being passed had diminished considerably over

the previous three decades; “semtences of penal servitude for only three

or four yesrs are now generally passed for offences, for which, a few yeors
ago, not less then seven years trangportation. would probably have been given,
and which in general would heve been visited with much heavier punishment.".
The deterrent efficacy of penal servitude was further diminished by "a
striking inequality in the punishments inflicted, by different judges, for
the seme offences committed under similar circumstances." ° While some such
inequality was inevitable, it tended to encourage criminals "to épeculate

on the chence of receiving, if convicted, the minimum of punishment ever
knovn to be inflicted.” The Commission expressed the view that on the whole
"the discretion entrusted to the courts in this reépect »+. 18 larger than

is expedient."2 The mair recommendation of the Commission was that short
sentences of penal servitude should not be passed; it would be advisable te
retuen to the previous term of seven years normally (but not invariably) the
minimm term of transportation, and adopt this as the minimum term of penal
servitude. TUnder the Commisgion's proposals such sentences would still be
indeterminate; a conviet would be able to gain his discharge from a sentence
of seven years penal servitude after serving a little short of five years, as
opposed. 0 the two and & half years which a conviet sentenced to three years

.

One of the Commissioners, Lord Cockburn, then Lord Chief Justice, dis-
sented entirely from the views of the majority of the Gonmission.3 He dis-

counted the importance of the recent apparent inerease of violent robberies

1 Report of the Commissioners appointed to inquire into the operation of
the Acts relating to Transportation and Penal Servitude (1863).

Ibid.; para, 39.
Supra., Memorandwm Ly the Lord Chief Justice.

Iy "It mey be that the panic produced in the metropolis during the last year
by the prevalence of robberies with violence was disproportionate to the
real state of the facts; the number of such cases may have been exag-
gerated; +the offences, though nmumerous, may have been the work of a
1imited number of persons."
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and placed little weight on the "alleged inequality in the sentences
pronounced by different judges." This was no greater and no less than
it always had been., Cockburn was opposed to the policy of extending

the lengths of sentences and incorporating an element of indeterminacy.
His answer was the opposite: shorter sentences of a more ;rigorous ché.rac—
ter. "In prc’po‘rtién as the severity of the punishment is increased; so
mey its duration be abridged." Consistent with this approach, which he
cleimed would be more efficacious in terms of general deterrence than that
proposed by the majority of the Committee, Cockburn argued that the system
of remigsion or licence should be abolished. "The sentence of the judge
once pronounced, the punishment should be suffered for the full and entire

period of the sentence.”

The Commission recognised that their proposals would involve con~
siderable amendment of the Criminal Lew Consolidation Acts. Many offences
under these Acts specified three years as the minimum term of penal servi-
tude; in a smaller number of cases three years penal servitude was a maximum.
As their proposals would involve a substantial increase in the meximm penalty
for this second group of offences, the Commission suggested that the increase
"should be applied selectively after careful consideration. V"It will be for
Parliament to decide in which of these mumerous crimes, the higher sentence
of pensal servitude now proposed as a minimum may, without undue severity,
be imposed." '

The recommendations of the-Commission were not fully put into effect.
Emergency action had already been taken in the form of the Security from
Violence Act 1863 (more popularly known ag the Garotters Act), empowering
courts to order whipping in cagses of robbery with violence, in addition to
penal servitude. (Corporal punishment, other than death, hed previously been
for the most part limited to misdemeanouwr.) The Penal Servitude Act 186k
raised the minimum term of penal servitude from three years to five. The Act
ignored the suggestion of the Commissioners thet offences subject to a maximum
term of three years penal servitude should be congidered individually, and
provided that in all such cases the maximum, end in fact the only, term of
penal serv.i'bude would be five years. The Act further provided that where a
person previously convicted of felony was convicted of an offence punisheble
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with penal servitude, the least sentence of pexal servitude which could

be awarded would be seven years.

One effect of the Penal Servitude Act 1861+‘wa.s to distort further the
already imperfect penalty structure of the 1861 legislation. Arbitrary
differentials between exisWing maxime were in some cases exaggerated - thus
the maximum sentence for procuring sexual intercourse with a women under
twenty-one by felse pretences {Offences against the Person Act 1861, s.kl)
remained imprisonment for two yesrs, while a maximum For unlawful gexual
intercourse with a girl between the ages of ten and twelve years (s.51),
previously three yeers penal servitude, increased to five years penal servi-
tude. In other instances, differentials between offences were eroded as a
result of the same process. The maximum penalty for administering poison

“with intent (Offences against the Person Act 1861, s.23) remained ten jears
penal servitude, while the maximum for the lesser offence of administering
p'oison with intent to amoy (s.24) wes increased to five years penal servitude.
(This offence had been created only five years previously as a misdemeanour
punishable by three yesrs imprisomment; it became punishable with penal servi~
tude in the 1861 Act only because the Select Cammittee in the Commons preferred
a genersl maximum of two years imprisonment as opposed to the three yesars
originally proposed;  now the maximum term was increased by a statute whose
object was to restore a level of penalties which héd been reduced before this

particular offence had been created.)

The second effect of the Penal Servitude Act 1864 on the penalty structure
of the 1861 legislation was to open up a wide gap betweén the maximum term of
two years imprisonment and the minimum term of five years penal servitude (or
gseven years in the by no means infrequent case of an offender with & previous
conviction for felony). This gap in the middle of the range of sentences was
not closed until 1891, @nd it was during this period that the judges began to
evolve a consensus on normael levels of sentence which was eventually articulated
in 1901L. There can be little doubt that the existence of five yesrs and seven
years as minimum terms of penal servitude powerfully influenced the development
of judiecial concepts of the appropriate level of sentencing, and that the con~
ventions which they helped to establish continued to influence the sentencing
process long aftér the statutory minima were removed from the Statute Book.
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Legislation gince 1865

The combined effect of the Consolidation Acts of 1861 and the Penal
Servitude Act 1865 was to establish a series of conventions relating to
maximum terms of confinement, to which virtually all legislation creating
new indictable offences over the lsst hundred and ten years has conformed.
While the allocation of particular offences to specified meximum terms is
often difficult to justify, it cannot ‘be argued, except in relation to
sumary offences, that modern criminal law provides an unnecessary multi-
plicity of meximum terms. At present there appear to be eight maximum
terms on the statute 'tmokl ~ one year, two years, three years, five years,
seven years, ten years, fourteen years, and lii"e.2 Of these, three years
imprisonment remains limited to a very small number of offences, and the
majority of offences commonly, tried om indictment are punishable with
imprigonment for two, five, seven, ten or fourteen years, or life. All
of these terms are found in the Consolidation Acts, as amended by the Third
Pensl Servitude Acth.

Given these conventional terms, the process of sllocabting maximum terms
~of imprisonment {or penal servitude until 1948) has been a haphazard one.

In the process of crealbing new offences, the choice of an appropriate meximum
penalty has rerely been the gubject of much discussion in Parliament or else-
where, In general the legislative approach has been to allot one of the con-
ventional terms with little consideration of current sentencing practice or
penal policy: the choice of a maximum is more likely to be influenced by the
public reaction to the circumstances which led to the enactment of the legis-
lation creating the offence than by any serious appraisal of the social danger
represented by the activity in question.

Compeare the scheme of the schedule to the Punishment Bill 1859 (above, p.35).

2 The term of twenby years disappeared from the law with the increase in
the maximm sentence under Explosive Substances Act 1883 3.3 to life
imprisorment. ' See Criminal Law Act 1977 s.33. )
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Exemples sbound. = The Personation Act 18Tk was enacted as an urgent
response to & case which, although it occupied public attention and domi-
nated the sensational press for over two years, was an isolated incident of
an inevitably rare kind of fraud - the impersonation of the long lost heir
to a substantial estate and peerage. - Although the law already penalised
the closeiy related offence of obtaining property (other then land) by false
pretences with penal servitude for five years, and the fraudulent clainant
had in fact been sentenced to two comsecutive terms of seven years pensl
servitude for perjury commi'bfed in the course of the civil action in which
he sought to establish his claim, the new offence vas made punishaeble with
penal servitude for life.  The bill passed both Houses without any debate.
By contrast, the Public Bodies (Corrupt Practices) Act 1889 was enacted in
_k the light of two major public scandals, one sufficiently serious to justify
the appointment of a Royal Commission, and against a background of widespread
corrupt practices in public and commercial life which had been a subject of
press comment for over ten years. ‘The offences created by this Act were
however made punishable as misdemeanours with two years i‘mprisoﬁment. The
Explosive Substances Act 1883 passed all stages in both Houses w:i.tﬁin twenty-
four hours following two explosions (which caused no injuries and restricted
damage to property) in London and the discovery of several Trishmen in Liver-
pool and Birmingham in possession of explosives. It created offences
punishable with penal servitude for life, twenty years, and fourteen years
respectively. The Infant Life Protection Acts of 1872 and 1897, enacted
after long campaigns and revelations of systematic 'baby-farming' which cost
the lives of large numbers of young children, created offences punishable on
summary conviction with three and six months imprisomment.

The same lack of interest in rationalising the overall structure of maxi-
mum penalties was evident in the more important consolidating acts ~the Perjury
Act 1911, Forgery Act 1913, Larceny Act 1916, Coinage Offences Act 1936.

For the most part these statutes re-enscted the penalty structure of the enact-
ments they replaced, which as consolidating Acts they were effectively bound

to do. Even where the legislature hed a free hand, as in the Perjury Act 1911,
which consolidated both statute and common law, revision of the penalty

structure was limited to relatively minor amendments intended to produce
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wniformity; o wide renge of differing penalties under a variety of
different statubtes was reduced to the common formule of a maximum term
of seven years penal servitude with the alternative of two years
imprisoment.-

In determining maximum penalties for newly created offences, the
general tendency has been to favour the shorter meximum terms. Two years
imprigonment, the stendard maximum term of imprisomment adopted in the
1861 legislation vwhether as the principal sgnction or an alternative to
penel servitude, remained a popular figure, undoubtedly because for meny
years it marked the dividing line between the two forms of sentence. It
wes employed in a large number of statutes ,l and has been frequently chosen
despite the abolition of the difference between imprisonment and penal servi-
tude in 19148.2 Five years has not been so regular a legislative choice,
despite the fact that this texm was established in 1865 as the maximum term
of penal servitude associated with some of the most common offences - simple
larceny and offénces pounisha'ble es simple larceny, malicious wounding and
esssult occasioning actual bodily harm. The more important early examples
of statutes applylng this term to new offences are the Prevention of Cruelty
to Children Act 1894 (cruelty to a child whose life was insured in favour of
the defendsnt) and the Cremation Act 1902 (cremating body with intent to impede
prosecution). Recently five years has begun tc be used more frequently =s a
maximm term - examples include the Road Traffic Act 1956 (causing death by
dangerous driving) and the Firearms Act 1965.

Seven years retained its tradi'bioﬁal popularity until relatively recently;
the new offences to which it has been applied include incest (Punishment of
Incest Act 1908), passing informetion for s purpose prejudicial to the interests
of the state (Official Secrets Act 1911, raised to fourteen years by the Official
Secrets Act 1920) and frauds in connection with investment in unit trusts and
similer arrangements (Prevention of Fraud (Investments) Act 1939, Protection

1 Including Merchendise Marks Acts 1861 and 1887, Frauds by Debtors Act
1869, Falsification of Accounts Act 1875, Public Bodies {Corrupt Prac-
tices) Act 1889, Prevention of Corruption Act 1906, Census Act 1920,
Honlc:urs (Prevention of Abuses) Act 1925, Incitement to Disaffection Act
1934,

‘2 Examples enscted after the passing of the Criminal Justice Act 1948 include
Prevention of Crime Act 1953, Indeceney with Children Act 1960, Race
Relavions Act 1965, Trades Description Act 1968.
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of Depositors Act 1963). The number of new indictable offences

created since 1861 which carry meximum penslties in excess of seven years

is vélv small, The Explosive Substances Act 1883, the Personation Act

1874 snd the Official Secrets Act 1889 were the 6n1y late nineteenth centwry
statutes 4o apply pemal servitude for life to ney offences; in the twentieth
century the sentence of life imprisonment has been applied to new offences

of genocid'e,:L hi~jacking,2 and certain offences in connection with firea.rms.3
The effect of the Theft Act 1968 and the Criminal Demsge Act 1971 hes been

to widen the application of life imprisonment as a maximum term by redefining
& variety of old established offences in single "broad-band" offences.
Meximum sentences of fourteen years have also been relatively rarely applied
to new offences; exceptions are the Explosive Substances Act 1883, the Official
Secrets Act 1920 (increasing the penalties applied by the 1911 Act), the Fire-
arnis and Imitation Firearms (Criminal Use) Act 1933, and the Suicide Act 1961.

- Since the middle sixties, however, ten years has become more common as & maximum
term: it was used in both the Firesrms Act 1965 and the Dangerous Drugs Act
1965, and has since, by its use in the Theft Act 1968, become a more important
formula; it appears to be replacing seven years as the normal legislative
indication that an offence is considered relatively heinocus. Seven years
has however been applied to at least one completely new criminal phenomenon

within the last few years.

Once & new offence has been created and essigned a maxlmmn penalty, it
has generally retained that maximum. Changes in mexims; have been relatively
uncommon and for the most part limited to specific offences; often the change
can be related to a specific situation which has arisen., Thus the Prevention
of Corruption Act 1916. which raised the maximum sentence for corrupt practices

in relation to government comtracts from two years imprisonment to seéven years

Genocide Act 1969.

Hijacking Act 1971. . .
Criminal Justice Act 1972.

Immigrant smuggling; see Immigration Act 1971.

Eg TV VI S
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penal gervitude, was a direct respomse to & trial which revealed the
exigtence of widespread corruption and dishonesty in relation to the supply
of equipment to the army. The Official Secrets Act 1920 doubled the masxi-
mun penalty for the most serious offences under the 1911 Act, from seven to
fourteen years penal servitude (but did not reinstate penal servitude for
1ife, which had been applicsble in certain cases under the repealed Official
Secrets Act 1889). This change was part of a general process of strengthen—
ing the legislation after the Act had been tested during and immediately
after the Great War.l Other indictable offences whose maxims have been
raised are living on the earnings of pros‘b:'Lt'u:t.:'L4:7n,2 indecent assault on a

3

girl under thirteen,” and certain offences in connection with the possession

5

of firea.rmsh and explosives. Only one offence appears to have had its
maximum decreased: buggery with a male person, originally punishable with
life imprisoument, became punishable with various shorter maxima in the

Sexual Offences Act 1967.

Apart from those importent areas of the law which ha.\;e been completely
recust in modern legislation — the Theft Act 1968, the Criminal Damage Act
1971 and the Misuse of Drugs Act 1971 - no general reconstruction of penalty
‘structures has been accomplished. A bold attempt at a major scaling down of
mexime was initiated in 1911 when the Criminal Lew (Mitigetion) Bill was
published.6 A private member's bill, this measure would have removed the
death penalty from all remaining capital offences except murder, raised the
minimum age for the death sentence to twenty-one, abolished the death penalty
for infanticide, and restricted corporal punishment to boys between the ages

of ten end sixteen years. . The bill also proposed a complete revision of

1  See Willlams, Not in the Public Interest (1965).

2 Street Offences Act 1959. (The Wolfenden Report recommended thet the
penalty be left at two years).

3 Indecency with Children Act 1960. See also the A*btemp‘bed Rape Act 1948,
apparently based on & misconception of the law.

Y Criminal Justice Act 1972.
5 Criminal Law Act 1977 s.33.
6  (1911) H.C. Bill 16.
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existing statutory maximum terms of penal servitude. Two nevw scales of
maxima were proposed, one for adults and the other for juvenile adults -
persons aged between eighteen and twenty-one. Existing maximae of penal
servitude for life would have been reduced, with the excéption of men-
slaughter, to. tenm years, or in a few cases fifteen years. (Seven years
would have been the equivalent for Juvenile adults.) . Existing maxima of
fourteen years were to be reduced in almost all cases So seven years (usually
five years for the juvenile adult). In a series of other offences, ineluding
larceny, it was proposed to limit inena.l servitude to offenders previously
convicted on indictment: +the effect of this provision would have been to
reduce the maximum of five years penal servitude to two years imprisonment

for many offenders. = Despite its radical proposels, and current controversies
relating to sentencing and the allegedly improper use of the prerogative to

" reduce sentences by the then Home Secretary,l this Bill appesrs to have attrac-
ted no publie attention. It was introduced in Februsry 1911, but by the date
fixed for its second reading the constitutional crisis had arisen and the
Parliament Bill consumed all available Parliamentsry time. The Bill was re—

introduced the following year but again made no progress.

Throughout these developments, the penalty structure for common law mis~
demeanours (which must be distinguished from statutory misdemeancurs for which
no penalty was fixed) remained unaffected despite the strongly argued views
of the Criminsl Law Coxmnissioners,?' except by the abolition of the pillory and
the restriction and subsequent abolition of corporsl punishment. Neither the
consolidation acts of 1861 nor the penal servitude acts restricted the powers
of the courts to impose unlimited fines or imprisonment for these offences.
The development of a legislative convention restricting statutory maximum
terms of imprisonment to two years was undoubtedly based on what was in effect
e judicial convention not to exceed that term of imprisonment,3 and served in
turn to reinforce that convention to the point whére it was often asstmed to

1 See The Times, 27 January 1911.
2 Above, pp.26-27.
3

See the observation of the Criminal Law Commissioners, Seventh Report
(1843) p.105.
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have the status of a legal rule, bub the powers of the courts in common law
misdemeanours were never reduced. - While th_e courts were not empowered to
impse the new statubory sentences of transportation and subsequently penal
gervitude for ‘these offences, they retained the power to impose long terms

of imprisonment, and at least one judge is reported to have used it during
the heyday of penal servitude. The ancmaly became less obvious in 1948
when the ebolition of distinction between penal servitude and imprisonment
had the effect of meking many other offences (previously punishable with
penal servitude for life) punishable with imprisonment for life. The
Attempted Repe Act 1948, enacted just before this merger to meke attempted
repe punishable with seven years penal servitude, was apparently based on
the misconception that the offence was punisheble only w;rith two years
imprisomment; as a common law misdemeanour, like all attempts other than
those deslt with by statute, the offence was already punisheble with unlimited
imprisomnment, but not with penal servitude. The effect of the Act was thus
to reduce, rather than incresse, the maximum sentences for, the offences to
which it applied. The position of common law misdemeanours was subsequently

reviewed in a series of cases which authoritatively esteblished the pos:i.'l:ion.2

A new approach to codification

The creation in 1965 of the Law Commission3 led shortly to the annpunce~
ment of & third assault on the problem of codifying the ecriminal law (the
second Draft Code, substantially the work of J. F. Stepheh, failed to reach
the statute bhook in .‘L881).5 The Criminal Law Revision Committee, appointed

1 Stephen J. is reportsd to have sentenced a man to seven years imprisomnment
for publishing obszcene matter: see Minutes of Evidence taken before the
Joint Select Committee on the Licensing (Consolidation) Bill and the
Perjury Bill (1910) para. 56L4.

Morris (1951) 34 Cr. App. R. 210; Higgins (1951) 35 Cr. App. R. 130.
Law Commission Act 1965.
See Law Commission, Second Annuel Report (1967).

oE W N

The Draft Code of 1879 proposed no major changes in the law of maximums
penalties, beyond specifying maximum sentences for offences which were
previously, as common law misdemeanours, subjeet to unlimited imprisonment.
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in 1957, had aiready begun to clear the ground for codification with two
major reports - the Seventh Report, recommending the abolition of the
distinction between felonies and misdemesnours, and the Eighth, recasting
the whole of the law governing theft and related offences. Each of these
reports led to the enactment of legislation with unprecedented speed. The
Criminal Lew Act 1967 removed the distinction between felony and misdemeanour,
one of the remaining obstacles to rationalisation of the statutory criminal
law, and the Theft Act 1968 established a legislative style which has heavily
influenced subseguent proposals for the reconstruction of other areas of the
criminal law. The discussion of maximum penalby provisions in the Eighth
Report of the Criminel Tew Revision Committee is therefore of particulexr
significance, &s the approach the Report advocates seems likely, on present
trends, to be adopted throughout the new Criminsl Code as it emerges during
the next decade. v

The general policy of the Criminal Law Revision Committee, and subse-
quently of the Law Commission, has been to reduce a multiplicity of crimes
into a relatively small number -of broadly defined offences: thus the Theft
Act 1968 combined embezzlement, fraudulent conversion and a large number of
varieties of larceny into a single offence of theft, A similar approach was
adopted in the Criminal Damage Act 1971, prepared by the Law Commission, and
is proposed in thé Law Commigsion Report on Forgery and Counterfeit Currency.
The ineviteble consequence. of this policy is that the meximum penalty for the
new offence is set at a relatively high level and the task of determining the
level of penalty 'applica.‘ble to the general run of cases is left to the dis-
cretion of the judiciery. "It seems $o us better, and more in accordance
with modern theories of sentencing, to fix a meximm For each offence which
will be high enough for the worst caseg, even though it will rarely be imposed,
and leave a wide discrebtion to the courts, than to lay down scales related to
particular aggravating features. Since the seriousness of an offence always
depends on a combination of factors, it is in general misleading to single out
certain factors for the purpose of providing maximm penalties. Moreover the
simplification of the law which is obviously desirable could not be achieved
unless the present policy‘of graded maximum penalties vere for the most part

gbandoned. nl

1 Crmunal Law Rev:l.smn Committee, Bighth Heport, Theft and Related Oi‘i‘ences s
para. IT {1966
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The effect of the Theft Act 1968 was not entirvely in the direction of
higher maxima: the process of collspsing multiplicities of definitions led
to reductions in some cases, The replacement of the old maximum of five
Years imprisonmentl for simple lerceny by the new maximm of ten years for
the redefined offence of theft constituted an increase, but the new offence

also included various aggravated forms of larceny previously punishable by

3

maxims of fourteen yea.rsz or life. Similarly, the proposals of the Law

v

1 The history of the maximum penslty for simple larcenmy well illustrates
the extent to which the pattern of maximum penalties has been governed
by bistorical accident. Seven years transportation with the alternative
of one year's imprisonment under the Transportetion Act 1TLT became seven
years trangportation or two yesrs imprisonment under the first Iarceny
Condolidation Aet of 1827. Lord John Russell, as Home Secretary, thought
‘that transportation was too severe for this offence and secured its
removal in 1849 (12 and 13 V. ¢.11), leaving the maximum as two yemrs
imprisomment. Greaves thought this maximm too low (see The Criminal
Law Consolidation Actsp.Th) and would have increased.it to three years
imprisonment; in the event the preference of the House of Commons Select
Committee on the 1861 bills for a general maximum term of two yeers
imprisonment led to the provision in the Larceny Act 1B6L of a maximum
penalty of three years penal servitude, with the alternative of ‘two
years imprisomment. The third Penal Servitude Act 1864 increased the
maximum and indeed the minimum term of penal servitude to five years, so
that the penalty for simple larceny between 1864 and 1891 was imprison-
‘ment for any term not exceeding two years or five years penal servitude.
The Penal Servitude Act 1879 reduced the minimum term of penal servitude
to three years, but left the maximum alone so that from 1891 until 1916
the penalty structure was imprisomment for any period not exceeding two
years, or pemsl servitude from three to five years. TFive years penal
servitude was thus the maximum sentence provided when the law of larceny
was consolidsted for the third time in 1916, and remained the maximum
term (the distinction between penal servitude and imprisonment being
abolished in 1948) until the law of dishonesty was reconstructed in the
Theft Act 1968.

2 Lexceny of cattle (Larcemy Aet 1916 s.3); - larcemy of goods in process of
manufacture (ibid., s.9); larceny in & dwelling house (ibid., s.13);
larceny from & person (ibid., s.1X)y larceny from ships, ete. (ibid., £.15);
laveeny as servant (ibid., s.17).

3 ‘larceny of wills (Larceny Act 1916 s.6); larceny of mail (ivid., s.12);
and embezzlement by officer of the Post Office (a.b:Ld., S 18) or the Bank
of England (s.19).
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Connnissionl for the recomstruction of the law of forgery and counterfeiting
would have the effect of reducing some existing mexime and increasing others
to a uniform maximum of ten years imprisonment. (Certain lesser offences
would generally be punisheble with two years imprisonment.)

The epproach of the Criminal Taw Revision Committee and of the Law
Commigsion, which would have appealed to Greaves but not to the first
Commissioners on the Criminal Lew, reflects an increased confidence in the
exercise of sentencing discretion by the judiciary and in the means which
have evolved of regulating the exercise of that discretion.2 Legislation
enacted on the recommendation of thege bodies, or proposed by them, covers
the area of four of the five consolidating Acts of 1861. The remaining area,
offences against the person, is currently under review by the Criminal Iaw

3 The practical importance of these statutes in the modern

_ Revision Committee.
penalty structure is immediately appasrent from the Criminal Statisties. Of the
22,476 persons sentenced to immediate imprisonment by the Crown Court in 1976,
over seventy-five per cent were sentenced for offences contained in the Theft
Act 1968, the Criminal Damage Act 1971, or covered by the proposed Forgery and
Counterfeit Currency Bill; a further seventeen per cent were convicted of
offences against the person or sexusl offences under statutes currently under
review by the Criminal Law Revision Committee, and three per cent of offences
under Misuse of Drugs Act 1971. Over ninety-five per cent of offenders
imprisoned by the Crovm Court following conviction or indictment were thus
convicted of offences which are either now or are likely in the foreseeable

future to be contained in modern legislation, with penalty provisions largely

1 Report on Forgery and Counterfeit Currency (Law Commission No. 55, 1973).

2 Most particularly, sppellate review of sentences by the Cowrt of Criminal
Appeal, subsequently the Court of Appeal (Criminal Division); see
Thomas, D. A., Principles of Sentencing (2nd ed., 1978).

3 See Working Paper on Offences ageinst the Person (1976).
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based on the principles advocated in the Eighth Report of the Criminal Taw
Revision Committee .1 These principles appesr to be, in the view of that
Comittee, the necessery corollary of its general approach to the simplifi~
cation of the criminal law; and that view appears to be shared by the Law
Commission. As the Criminal Law Commissioners pointed out in their First
Report in 1834, the penalty structure cannot be considered in isolation;

it is intimately related to the substantive criminal law, and is dependent

on the kind of definitions employed. It is difficult to avoid the conclusion
that any revision of maximum penalties for indicteble offences which would
affect more than a small minority of offenders currently likely to be sentenced

to imprisonment by the Crown Court would raise issues relating to the defini-
tions of offences, and call in question the trend towards simplification of
the substantive law which hes, been the overriding legislative policy since

1968.

1 The penalty provisions of the Misuse of Drugs Act 1971 are graduated
in greater detail then those of most obther recent criminal legislation.
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