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WEDNESDAY MARCH 30 1977 “ . S 73

10: OO A M 1 OO P M. "v.Regzst'ratzon (Maln Lounge)
: ‘ . General Session (Ballroom) - »
Presiding: Hon. Joseph F. Cunmngham; C
* Invocation: Rev. Royal Speldel Minister, -
Chlcago Temple
v,Opemng Remarks: Hon. Frederlck S Green,
“Chairman, Executive Comnuttee ,

"Report of Memorials Committee: -

- Hon. Francis X. Connell Chairman
Hon. Billy Jones:
Hon. MatthewA Jurczak -

1:30 P.M. b Study Committee Reports
P S - Bail Procedures in Ilinois™ = .
. Enforcement of Support Orders

2:45 P.M. - 3:30 P.M. - Discussion Session on Enforcement of Support

:\\"

§o

SR S Recommendatlons ‘
- 3:45 P M. - 4:45 P.M. Dlscussxon of Ba11 Practlces and ProLedures
, ’5 30 PM. S Social Hour (Mam Lounge) e =
630 PM. Dinner (Ballroom) S
‘ ’ ) Address Hon. James. A. Dooley, Justlce EERTE e
IHm01s Supreme Court R , e e

s THURSDAY MARCH 31 1977 ‘
e 00 A. M. - "~ 9:00 A M. Breakfast (Medxterranean Room s 3rd ﬁ )
-9:80 A M. - 12: 00 Noon Semmar Sesszon e ' e

12 00 Noon o Luncheon (Ballroom) : : B
’ ’ .+ Program Honormg Retlred Assocxate Judges =
~~ . and Introducting New Associate Judges - ;
-+ . Presiding: Hon. Thomas J. Moran, Justlce Sl i
o Ilhncns Supreme Court ‘ iy
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o200 P.M. I Semmar Session. LT
B 5:00 P M. SRR Soczal Hour (Medlterranean Room — 3rd fl. )

6:00 P.M. S Dmner (Optlonal — Medlterranean Room)
- Panel Session — Discussion of Amendments to
Article V of Supreme Court Rules (Opt10na1
—Ballroom)
Panel:
‘Hon. Joseph F Cunnmgham Moderator 3
« Hon. Peter Bakakos ~
. ‘Hon. Warren G. Fox
" Hilmer C. Landholt, Esq
. Capt.-R.-J, Miller
Lt 'Duane"Heé.dy

, FRIDAY APRI L3 1977 , :
T:000A.M. - 900 AM. B’reakfasv (Medlterx anean Room — 3rd fl. )
C9:30 AM. S o Semmar Sesszon
' 12:00"Noon C . Adjournment
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REPORT OF PROCEEDINGS

Y
\

The Ilhnms J udxcxal Conference he]d its annual Assoc1ate J udge Semi-

" nar on March 30-April 1, 1977 at the Lake Shore Club of Chlcago, 850 Lake, :

Shore Drive. A total of 279 judges’ were in attendance. -

- Judge J oseph Cunmngham, Chalrman of the Ccordmatmg Comnnttee,
called the seminar to order at'the opening general session. The Reverend

INVOCATION f' " -

Let us pray Our Heavenly Father we thank you for the or derhness of
your nature. You have created life with meaning so the behavior of square,

; pegs fits square holes and round concerns have round solutions.

“Yet, Lord, we know it is not so simple to Judge behavior and to see
order Howeve1 we thank you that you have given us ears to hear, minds to

Grant us all grace to understand what makes for strength in Amenca,
how we can contribute to fairness for all and avoidiinjustice for everyone.

* . That we can overcome ugly blemishes of unfair advantage, that the beauty -
of equality might prevaﬂ provide your speclﬁc blessmgs upon this seminar.

May each person gain some value and ‘may each understand how to

; ‘Royal Speidel, pastor of the Methodlst Church the: Chxcago Temple, .
. dehvered the mvocatmn ' S . :

Tisten, and hearts to feel, that judges nnght be correct that rlghts shall be s
* recognized, and the right shall be done.. -~

make some contributions. Thank you that in our self—glvmg, we gam andin .

losing ourselves, we ﬁnd life, Arnen

S e
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| REMARKS OF THE HONORABLE FREDERICK

| S GREEN CHAIRMAN OF THE EXECUTIVE
o COMMITTEE i

Thank you very much Mr Chalrman dlstlngulshed guests, and fellow,

judges. .
‘Tt is certainly again my pleasure to be with thls energetlc and act1v1st

'group as we pursue the twin goals of 1mprovement of admlmstratlon of
: Justlce and of Judxc1a1 education.

RO

The work of your Study Committees on ball and on the enforcement of

- support orders-are typical of this effort. By attacking these very ,practlcal
“subjects, we can all learn a good deal more, get the information we need to

be better judges, and also make recommendatlons for the 1mprovement of
adrmmstratxon of justice. :

This seminar has been very eﬁ:‘ectwe, and these twin goals are the very

things that the Judicial Conference is about. ‘
I think it approprlate that T take two-minutes of your tlme to report to

“you as to the status of some things that are belng Worked upon by-the

Judicial Conference.
You may remember last year that T mdlcated to you that we were

taking on a new seminar approach this year, and we hope to bring many

more of you into the seminars. We have just about completed six sections

Criminal Law, a total of some 300 judges, many of which have been

_associate judges who have attended these sessions, a more comprehensive
~two- and—a»half-day program developed by professors for the educatlon of
- judges. -
" We will' soon be gomg about planmng of another program of these

- under this new program dealing with Civil Procedure, Civil Remedies,

~+ things for the ensuing year, and you will again have an opportumty to Iook o
" over the list and to reglster for these programs.

- recommended to adopt Contributions Among Joint Tort-Feasors, so that . ;
' would glve us at least some md1cat10n of action in that regard

The reference works that are coming out by the various comrmttees are

e\:pected it will be available in the Fall.

v Also avaiiable will be a new Bench Book on. Juvemle Law bemg, S
- pz epared: by the Committee on Juvenile Problems.

o @mg along well, and a new revised Criminal Law Bench Book has’ been“; )
drafted, the edltorxahzmg has been finalized, as-I understand it, and it 1s _

I think it appropriate, also, that I report to you as to the status of -

‘several study committee reports The report of the committee on.Con- . .
" tributions Among Joint Tort-Feasors was presented to the Executlve‘ e
Committee, approved by the Executive Committee, and sent on to the =
- Supreme Court. We have received no direct word as to what the situation in

the Supreme Court is, but I noticed in the report of the Chief Justice he



‘ k The report of the study comrmttee in regard to changes of anew Mental o P y
" Health Code has been presented to the Executive Committee. Certain parts -
of that were approved by the Executive Committee and sent on to the -

Supreme Court. Other parts were sent to Judge Schneider’s comrmttee to. |
: have them advise us in regard to certain matters in that respect.. :

S T would also regretfully report that the report of the Committee for o
. Discovery of Misdemeanor Cases was presented to the Executive Commit-
R " tee of our Conference and was approved by that ‘group and sent to the
“o 0 Supreme Court, but I have been advised in the last ten days or so that the ke
'Qupreme Court has regected these recommendations. "
: ‘We hope to find out more abou’c that, and T thmk the Coordmatmg '
. Comrmttee will ﬁnd out more about that very shortly ‘ o
~ 'With the ongoing dtudies of the Committee on Civil Offenses pretty .
* well formalized, it will soon be sent to the Coordmatmg Committee and then
= to the Executive Committee, and hopefully on to { the. Supreme Court
' - The Committee on Jury Selectlon is busy revising the handbooks for
JIH'OI‘S and is also studying the concept of Multr—County Jury Oommlsswns )
Tt is the very sincere desire of the Executive Committes of the Judicial .
Conference to be respons1ve to the needs and suggestions of the Judxmary of .=

the Stateé. This seminar gives you an opportunity to sit around together '
dlscussmg these problems; dlscussmg ideas that you have. :

 You then can send them to your Coor dinating Committee, which willin -
turn go through the Executive Commlttee, and if approved on through to
the Supreme Court, A

We are all mterested in your suggestlons

‘T certainly look forward to bemg with you durmg this qemmar ana I
welcome the opportunlty to agaln be with you. -

~ Thank you very much
'REPORT OF THE*MEMOR‘I‘AL‘S COMMITTEE

& Hon FranmsX Connell Chalrman

‘ } Mr Chalrman, Justlces of the Appellate Court ‘and members of the -
Judicial Conference, it is a distinct honor and solemn prlvllege of the =
R ;,/Gomrmttee on Memorials, consisting of Judge Billy Jones, Judge Matthew
Croo 0 Jurezak, and Judge Francis X. Connell to present to this Conference
o appropriate resolutions honoring the memory of our fellow judges, both
- sitting and retired, who have departed thls hfe since ourlast Semmar held T

'11’1 1976 g S

v
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We S0 honor these Ilhn01s Judges
Judge George Borovic, Jr 18th Cireuit, deceased November 19 1976;
Judge Richard K. Cooper Cook County, deceased November 19, 1976
Judge Edwm C. Hatfield, Cook County, deceased August 12, 1976;

~ Judge Lester. Jankowskl Cook County, deceased December 14, 1976
Judge Barney E. Johnston, 20th Circuit, deceased December 18 1976
Judge Jack R Klrkpatnck 9th Circuit, deceased March 27, 1977;

Judge Frank S. Loverde, Cook County, deceased January 12, 1977’

- Judge.Joseph T. Suhler, 16th Circuit, deceased September 14, 1976;
Judge George B. Van Vleck 18th C1rcu1t deceased August 12, 1976.
Approprlate Commemoratlve Resolutmns for each of the judges named

" above have been prepared by the Committee, and we sincerely mourn and

regret the loss to the judiciary of these public servants who have contrib-

 uted 1mmensely to the administration of justice.
They have served laudably in the performance of thelr duties as

’up“holders and defenders of the law.
Mr. Chairman, I move that the Memorial Resolutlon for each of these

_ distinguished colleagues who have departed this life since our last Confer-

ence be made a part of ‘the permanent records of the Confer’ehce and that
copies thereof be sent to their nearest relatives and to the clerks of the

respective courts over whlch they presxded to be spread upon the records

of said courts.
HON. JOSEPH CUNNINGHAM It W111 be ) ordered

ADDRESS BY THE 'HONORABLE JAMES A.
DOOLEY, JUSTICE OF THE ILLINOIS
'SUPREME COURT

- My old fnend J udge Buckley, fellow students of the law

* After such an over—generous introduction, Pknow wisdom would mdl—
cate my uttermg the favorite words of every ‘audience: “And in conclusion.”

' However, it is duty which brings us here. Lét me assure you of my
" . -awareness of your presence as a captlve audience. "

As 1 listened to Bob Buckley introduce all these honorable people I

E cpuld not but recall that it was sald of those who plotted Caesar S death
- “they were all honorable men.”

The other day a very mterestmg incident was 1e1ated A man was to
“have a heart transplant The surgeon saw him the morning before the -
operation and said: “Mr, Jones, we're very fortunate. We have the heart of

' a 19-year-old—boy, who was killed in a sknng acc1dent We also have the ‘




- heart of a 32—year—old man, kllled ina huntma accxdent * And he contmued

" “Of course, there is a third one, the heart of a 59-year-old reviewing court

judge, who was killed when falling asleep, he fell off the bench during the

"~ presentation of 2 case. Now,” he said, “you are most fortunate to have such

a choice. What heart do you prefer? e o

_The patient replied, “Pll take the judge’s hea.rt »
. The doctor responded, “All right, but, o he said, “Mr. J ones, I am
curious. Would you please tell me why you selected the 59—yeaa -old Judge S
‘heart over the younger men?” . : ,
“Oh, » Jones said, “that was easy His heart was used the least ”
AsTlook at thls audience, the thought that strikes me is the dlﬁ'erence
between work of reviewing courts and those of original jurisdiction. The
administration of justice depends to a very minor degree upon reviewing
‘courts. They handle a very minute fraction of the litigation in this state or in

. any other jurisdiction, and affect only certain segments of society.

- Reviewing courts operate in a climate where they have all the time they
desire. They can study the various problems which are presented to them;

. they can likewise research and analyze the work of other courts who will
pass on relevant issues: And then, in addition to that, they have the benefit

‘and experience of the entire membership of the court. With all those =
. facilities at hand, rev1ewmg courts should never be wrong. But, of course, :

" law is not an exact science, and the human equation plays a very important
part, and you and I know that reviewing courts are not always right..

On the other hand, the quantum and quality of justice which is

administered in the State-of Illinois depend in large measure upon the work -
- you do, Of course, you handle a great bulk of the litigation, but more than
that, your courts are not only of original, but ultimate jurisdiction. For the -

far greater part, your decisions dnd the judgments you enter are final.

" ‘Many orders ‘are non—appealable Those which are appealable depend in’
large measture upon-the econoinic condltlon of the htlgant More than that, -

there is. always the questlon of whether or not the issue will still be wable
when the rev1ew1ng court reaches it; consxdez 1f you would an electlon'
contest. ‘ “ , ,

Like all who have studied the subJect we beheve that it is not only
important but necessary to the wtahty of the third branch of government

~ that our best men be not in the reviewing courts, but in courts of original -
o ]umsdlctlon Such courts need men of legal. ability, men endowed with an -
. extraordinary amount of plain, common sense, and 'men with all those

_saintly virtues encompassed by the Words “Judicial temperamen AT

"~ We appreclate that yours is not an easy task. Most of your demslons are : T
made almost mstantaneously Should the evidence offered be admitted?

Should the motion to suppress the confession or the evidence be granted’?
‘Has some unforeseeable extra Judlcxal event, such as a newspaper article or

a televxsmn program, created a potent1a1 mterference vmth a htlgant’s nght o

1977REPORT R
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toa fair tnal? Those are but gross samplmgs of dally dec1s1ons made by you

in the trial of cases — and as we noted, almost on the spot

A 'trialin and of its very nature is a stmggle ina closed arena. Every -
- lawsuit is cut from some human passion — lust, or greed, or envy is the
warp and woof of most litigation. Frequently, in the trial of a lawsuit, there
 are mamfestatlons of the passion underlymg the case. Of course, that doese

: not make your work easier.

More than that, however you function alone in the dec1sxon—malung :
process You do not have, in many instances, the opportumty to research .
the question. More than that, we know in Cook County many of you are .
located in places where there are no law books. You have no law clerk. You
‘have no fellow judge to confer with, The basis of your decision is your own -

- learning, your own experience, and above all, your own common sense. This
is the climate in which you as modern nisi prius judges function. -

Although this is a difficult task, nonethéless, it is one which affords a

very umque opportumty — an.opportunity afforded few men — namely, to

play a part in Cispensing justice according to the great majesty of the law. .

Remember, this opportunity is unique. If this great opportunity and the

equally great trust it entails are faithfully served, the rewards are propor- -

tionately great. The riches of these rewards transcend beyond the mun-

dane. They are those priceless intangibles, such as self-satisfaction, a happy
~conscience, and a good name — intangibles which cannot be bought or sold -
in any marketplace. They are earned only through unflagging devotion to"

duty.
While this obligation of yours is one which has great weight, never let it

be oppressive. Remember, yesterday is a cancelled check; tomorrow is a T

promissory note. The important thing is each day. The Judge who never-

made a mistake never made any“thmg, and, certainly, Wlll not leave his mark
~.on the law.

Upon you ladles and gentlemen depends the pubhc 1mage of the

' judmary and judicial process. It is with you the public has direct dealings.

‘"The impressions you convey in your day-in and day-out wOrk are quickly
-communicated to the community. Believe me, the greatest press relatlons ‘

man of the judiciary is a good judge.
' It has been indicated by your presmlmg oﬂ‘icer that. most of my profes—

- sional life has been spent in the courts -— not on the bench, but at the bar.

Actually, as you know, we are nouveau arrive on the Jud1c1al scene, We

- 'would, with your forebearance desire to tell you what lawyers expect in

i Judges
_Lawyers beheve that a 3udge should know the Civil Practlce Act the

" Rules of the Supreme Court, and the law of evidence, as Well as the

_ . particular statites which control the court in which he sits. If a judge‘is

familiar with procedure and the law of evidence, he has a 50/50 chance of
bemg con ect on the substantlve questlons '
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; Lawyers apprecxate Judges who. desu-e t be educated on the subJect' ER

- matter of the litigation. Lawyers can be of at assistance toa court: We
fbpne members of the profes-'

- sion, We must never forget that a lawyer has lived — and sometimes.dieda

- thousand deaths — with this case. Treat it well. Too many cases have been

-~ should avail ourselves of the work. product o

-lost, not by lawyers, but by Judges

What. Tam trying to convey to you can be 1llustrated by an expenence ,

of some years ago. We were about totry a case before a very experienced
“judge, a man with gver three decades on the Cireuit Court. Before the trial

“started, he called both counsel into chambers and said: “Gentlemen, you ;
‘kmow, this is the first time I have ever had: a Federal Employers Liability -

- actlon before me. Would each of you, of a single sheet of paper, submit
what each of you believe to be the leading cases?”

We did. That judge tried that case as if his entire Judlmal experlence',

: ‘had been spent in trying actions arising under that particalar statute.

‘ -We are a great believer in motions in limine. This vehicle will adv1se.
you in advance of the problems to be resolved during the trial, the forks in’

.. the road, which you will meet, With the aid of a well prepared motion in

limine and supporting authorities, you will have an opportunity to prevent .

" committing error, and will not be faced with the problem of how to cure that

error. : _
Courts expect courtesy from lawyers, w1tnesses, and court per sonnel

- Courtesy is something that courts cannot expect unless they themselves

deal in it, Judicial courtesy is simply good manners. It is easier to be polite .
“than to be autocratic. More than that 1t softens the blow your duty may S

dlctate

Judges have to be courageous Many tlmes, you may not agree w1th the s

,laW that binds you. But your duty must always be clear. Frequently, a

lawyer in the case will be personally offensive to you. Never make yourself )

his opponent. You are the judge, not the adversary.

‘ Frequently, you may believe that a particular htlgant who, under the
law; should not succeed, should preva11 Whatever matters may affect you

« as individuals, they cannot impress you as Judges Remember, the duty of

each of youis to decide not what you personal]y thmk may be rlght but that -

-which is right according to law.

Every judge has a definite phllosophy of the law Whether he knOWS it

' These are inherited mstlncts, experiences, and acquired convictions that

. giveusall a certain stream of tendency Never allow thls phllosophy to .
. affect duty as you know it. wo e

¢ How. will T know T am a good Judge" Let me answer by recalhng the o

. incident of Lord Mansfield. In the 1780’s, during the anti-Catholic riots in
" London, his home was destroyed His library of law. books, ‘which he had
V‘pamstakmgly annotated ‘were burned ‘Lord Mansfield’s reputatlon for

‘ .:1ust1ce was such that the leader of the mob w}uch had: done terrlble S

L
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damage elected to be tried before ‘him, although he could have been tned . | -
before other judges. And after the trial, not even the convicted uttered a AR

- word that there had been anythmg unfair about the proceedings. This, of
~course, is a high goal Butisn’t 1t better that our ob_]ectlves be not too. easﬂy
' accomphshed" B Uk

" Inthe same vein, recall the great Lord Brougharh In speakmg to the '
House of Lords on behalf of a commission to investigate the administration
of Justme in the Common Law Courts of England, he used this flowery

language: “It was the boast of Augustus that he found Rome of ‘brick and
left it of marble. But how much nobler will be our sovereign’s boast, when

" he shall have it to say that he found law dear and.left it cheap; found it a
sealed book, left it a living letter; found it the patrimony of the rich, left it

the inheritance of the poor; found it ‘the two-edged sword of craft and
oppreSSlon, left it the staff of honesty and the shield of i innocence.”

Ladies and gentlemen, that quotatlon was prompted by a: knowledge‘
that amongst you-are many knights, It has been a prxvﬂege and a pleasure to

address such an illustrious audience.
, Thank you, and Godspeed

CEREMONY HONORING RETIRED
AND NEW JUDGES

Hon. Thomas J. Moran, Justice of theIllinois Suprenie Court_~ ‘

Mr. Chairrnan, Chief Judge Cunningham: I was told there would be no

talks and I was going to be a glorified master of ceremonies here today, but "
by the time we got through with all the resumes it was sort ofa speech But

- T appreciate the kind remarks.
. Justice Green, Judge Gulley, Judge Buckley, Justlce McNamara Judge

Wendt, Judge: Calvm all members here at the dais, but more: 1mportant all
of the Judges beyond the dias here, I am honored to participate in your-

o seminar this year, and I hope in the future that members of our court will
- take a more active part in your seminars. I am sure they will.. '

I have had a long feeling and a desire, as far as the Illinois court ‘
system, : that there should be communication not only between the bar and- .

the bench, but more 1mportant1y between members of the bench them-

- selves, and with a Little more work, I am sure that we will arrive at that - ‘

result. T know, speaking for the Court that it i is their Lontemplated desire to
. become more active in your seminars each year. I might add that there was

alittle mlxup this year. We were in session. We had already stated that we
would be with you, but then-the Clerk set the schedule for March, and:

" Justice Dooley came in-last evening, and, 1nc1dentally, the Justices are
- sm:mg there today hearmg arguments, and I came in late last night.

A
K
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But to get on W1th 1y dutles #1 may. e
- As all of you look around, T2 am sure that you are mlssmg about 30 faces :

that you have not seenfor the last three or four years. But as of mld-Feb- : “ o

ruary this year, 30 of your members have been appointed by the Supreme

Court to the Circuit bench: Three ex-Associates, all three having accepted e

appomtmen’cs as Circuit Court Judges, are largely responsible for this

‘seminar. And I would like to recognize Chief Judge Cunningham, your B

Chairman, Judge Buckley, Vice Chairman, and Judge Shonkwiler, who, I '
believe, is s1ttmg out in the audience. T saw h1m a minute ago. ‘-

The large number of changes in your: “ranks best speaks for the

" outstanding peﬁormance of —and the confidence the Supreme Court has in > 3
- — the Associate Judges of Ilhn01s ' :

‘Todayisa day for apprecxatmg both the old and the new; for renewmg .'

fnends}ups and savoring memories shared with our recently retired col-

leagues, -and for establishing new relationships with those who have re-
cently taken the bench It is a symbolic day, the witnessing of the transfer
of authority from a predecessor to a successor, the forging of another linkin.
the continuity of change Wlthm a vital, viable institution.. :

When the time comes, as it has now, to honor and pay tribute to the

judges who have retired, each of us vicariously sha‘es with them the mixed -

emotions of the moment, the warm satisfaction of looking back at a job well
done, and the twinge of regret that inevitably comes with leaving. "

We are grateful that, after many years of pubhc service, they Wlll be
“able to enjoy a more relaxed way of life.

-And T will cut in here for just a moment. I asked Gene Wachowskl how

- everything was going, and he said that his wife will not let him stay at

. home. He now has a desk in a law firm, and he is en;oymg it tremendously =
You can notice that from the tan he has. - :

‘It is with adrmratlon and respect we recognlze their many accomphsh- ,' -

- ments as Judges of your court system. I know I speak on behalf of every

judge in the State, and on behalf of my colleagues on the Supreme Court .~ .
when'I extend our heartfelt thanks and best VVlshes to each of the retxred R R

Judges DR

k " The judges here t;oday, one of them has been formerly mtroduced of
" course, a man from my own district, Tom Chffe sxttmg up here, also gomg to
*. . join Gene Wachowski in the good life.

‘ We have another Judge Who was supposed to be here on the dals w1th e e
~“us, but.he couldn’t make it. I’m mentioning right now George Bunge from

DuPage. George attended Northwestern University School of Law and was

‘admitted to the Tlinois Bar in 1925. He was appointed on March 4,1964 asa . .

| Magistrate of the Cireuit: Court and subsequently becare an Assomate :
Judge by virtue of the 1970 Constitution. He retired on June 30, 1976, and

he resides in Downers Grove. Gearge, before takmg the bench, served asan- Yo

- iAss1stant States Attorney in DuPage County durmg the 1940s S

5
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ThlS gentleman 51tt1ng to my left here was an Associate Judge of the

. 16th; Tud1c1al Circuit, serving in DeKalb: County, and Tom lives i in Sycarore
’mght now.. He received his undergraduate and law degrees from North-

‘western University and was ‘admitted to the Illinois Bar in 1932. He was an

- Assistant Attorney General in the 1940s, a Master-in-Chancery in the
1950s, and a Justice of the Peace from 1961 until 1964 when he became a .

Magistrate of the Circuit Court by virtue of the 1962 Judicial Article

- Amendment, He was appointed a Maglstrate in 1967 .and- became an

Associate Judge on July 1, 1971, pursuant to the 1970 Constltutlon Judge

. Chffe retired on December 6 1976.

"The next one we have is the ‘Honorable Ben Gorenstem
Are these gentlemen present, judge? ' :
JUDGE CUNNINGHAM Yes, they are.

JUSTICE MORAN: I wonder if they Would stand. Tom, would youk
i mmd standing, please? (Judge Cliffe arose and the members applauded) /

JUSTICE MORAN: I was going to ask that they remain standmg
Please hold the applause until I go through the list.

J udge Gorenstein, are you here with us today"

Let me tell you about him, gentlemen.

He was an Associate Judge of the Circuit Court of Cook County, a

resident of Lincolnwood, a graduate from the University of Illinois, and
‘received his law degree from John Marshall Law School in Chicago in 1932

He was admitted to the Illmom Bar in March of:1933 — that great year —
that great vintage year — and before becoming a Magistrate of the Circuit
Court in 1965, he was the chief analyst of the Unemployment Compensation
Bureau of the Tllinois Department of Labor. He was an Assistant Attorney

General a Title Examiner for the Cook County Registrar of Titles, and also -
_served as'an adjudicator for the Veterans Administration. Judge Goren--
" stein became an Associate Judge for the Clrcult Court ‘on July 1, 1971,

: retmng February 1, 1977. :

The next gentleman is the Honorable James R Hansgen Assoclate

. Judge of the 15th C1rcu1t

- dim, are you here?

‘He recelved his undergr aduate and law degrees from the Umversxty of

'llhn01s and was admitted to the Illinois Bar in 1938. Prior to his appoint-

“ ment as a Magistrate on-January 1, 1967, he served as a Master-in-Chan-

cery, City Attorney of Galena, Vlllage Attorney of Hanover and Scales

‘Mound, and as an Assistant State s Attorney of Jo Daviess County. Judge -

Hansgen became an ‘Associate Judge of the Circuit Court on July 1, 1971

‘1 -retmng December 31, 1976. He is presently. residing in Galena.

The next gentleman the Honorable Marvin E. -Johnson. Judge John-
. son, Associate Judge of the 18th Circuit. He was admitted to the Illinois Bar
~in1937, a_fte rece1v1ng hls law degree from Chlcago Kent College of Law
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e ‘He was a Justlce of the Peace from 1953 to 1961 and a Pohce Maglstl ate of o

Elmhurst, where he resides, from 1961 until January ‘1, 1964 when he

‘became an Associate Judge — in those days Maglstrate He was appointed a

Magistrate in 1965 and became an Associate Judge on J uly 1, 1971. Judge

Ji ohnson retired on December 30, 1976. SRR
The next gentleman is the Honorable Irvmg K1pms Assoaate Ji udge of

the Cireuit Court of Cook Couti%y, resides in Flossmoor, and retired on May

1, 1976. He attended Central Lollege in Chicago and graduated from

Chlcago Kent College of Law in 1940. That year he was admitted to the

* Illinois Bar. He was appointed a Magistrate of the Circuit Court on June 1,
©1964, and prior thereto, he was an arbitrator for, the Tllinois’ Industrlal
:Commission from 1948 to 1951, and an Assistant State’s Attorney of Cook =

- County from 1951 to 1953. Judge Kipnis became an Associate Judge of the

Circuit Court on July 1, 1971 with the advent of the new constitution.

. Thenext gentleman is the Honorable Gordon Moffett Associate J udge :
of the 18th Circuit. He attended” Wheaton College “4nd Northwestem :
. University, and received his Ph.D. Degree from the University of Chicago. .
He was awarded the J.D. Degree from the University of Chicago Law

School and was admitted to the Illinois Bar in 1930. He was president of the

DuPage County Bar Association and a Master-in-Chancery from 1963 to -

1965, On June 1, 1966 he was appointe¢-a Magistrate of the Circuit Court,

and he became an Associate Judge on J uly 1, 1971. Gordon preSently res1dé/s B

in Wheaton, and retired June 30, 1976.

- These gentlemen are the mén Who have retn‘ed in the past year
(Applause) ,

This was another vmtage year because we have qu1te a few new
judges, most of them sitting right before us at the table here. As T call their

names, I am going to ask each of them to stand and remain standing, if they
would, please, and then we can hold our applause, gentlemen until they

-have all been introduced, if you would.

First, 1 would like to call on Judge Arhe 0. Boswell Jr First Clrcu1t T
Judge Boswell was appointed July 1, 19’?6 resxdes in Hamsburg, and that’s B

in Saline County.
This is a familiar name. Judge’ George J Moran Ir.
Is that your father down there? » :
" JUDGE GEORGE J. MORAN: Yes. = -

JUSTICE MORAN: Third Circuit. Appointed Aprll of 1977 and re- o
,sxles in Granite City, Madison County. e
-His father I was talking about was a colleague of miné on the Appellate P
- bench, George J., and we always got our mail nuxed up, and even our
~ pictures in the Blue Book. : i
‘ -From the Ninth Cu'cult we have Honorable Arthur M Padella, Sr A
appoll'lted E:ebruary 1, 1977, and resides in Monmouth, Warren Coun@y We o

e
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.also have the Honorable Rlchard C. Rlpple appomted May 1, 1976 Who

’ - resides in Carthage Hancock County -
From the Twelfth Circiut, we have Thomas A. Ewert appomted Aprll

19, 1976. Resides in Bonfield, Kankakee County o
It says here that you re just 31.- T
- JUDGE EWERT That)s right.
JUSTICE MORAN: Probably, ohe of the youngest

 Wealso'have Herman 8. Haase, appomted February 15 1977 Reqldes
in Plamﬁeld That’s in Will County. - 5 iR

The Honorable Edward A. McIntlre, appomted February 1 1977 : :

~ Resides in Kankakee Kankakee County..
‘From the Thirteenth Circuit, the Honorable Fred P. Wagner ap-

pointed April 1, 1976. Resides in La Moille, Burean County The Honorable
James L. Warlng, appomted Aprll 1 1976, Resides in Ottawa, LaSalle,

County.

From the Fourteenth Circuit, Honorable Clark C Barnes, appomted :

-January 6, 1977. Resides in Rock Island, Rock Island County.

From the Fifteenth C'u‘cult ‘Honorable Eric S. DeMar, appomted

. February 1, 1977. Resides in Warren, Jo Daviess County.

In the Sixteenth Circuit, James K. Marshall, appointed December 6
1976. Resides in Sandwich, DeKalb County. Fred M. Morelli, Ir. appomted
December 6, 1976. Resides in Sugar Grove, Kane' County. And Richard
- Weiler, appointed December 1, 1976, who resides in Aurora, Kane Coun‘cy

From the Eighteenth Circuit, we have the followmg

Kevin P.” Connelly. Appomted December 21 1976 Re51des m Glen -

“Ellyn, DuPage County. ,
Robert A. Cox. Appointed July 1, 1976 and re51des in Wheaton

Incidentally, the Eighteenth Clrcult is DuPage County, so, 1 won’t L

have to repeat that. - - o

Next we have Phlllp J. R.. Eqm Appomted January 15 1977 Ph11
' »re51des in Wheaton.

- Samuel Keith Lewxs Appomted October 1 1976 and he re31des in:

Elmhurst
J ames R. Sulhvan Appointed August 2, 1976. Res1des in Oak Brook

. Duane G. Walter. Appomted Janu‘n'y 231, 1977 and Duane hves in. &
- Winfield: '

~.From t:he Nlneteenth Clrcu1+ there are two appomtments Mlchael J E
B Sulhvan, who was appointed December 6, 1976, and resides in Woodstock.

: _ That's in McHenry County. And from Lake County, Alphonse F. Witt.

, "Appomted July 15, 1976, and he resides in Highland Park Lake County.

From the 'I\Nentleth Cerlut Mllton S. Wharton who was appomted
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December 6 1976 and vesides i in East St. Louxs, St Clalr County He also o

1s competmg for one of the youngest members, and he i 1s 3L years old.
- Is that rlght i ‘
JUDGE& WHARTON: Th1rty

JUSTICE MORAN: Gook County. All appomted July 1, 1976, gentle— |
‘men, and T will just mention their names and where they reslde ,

Clarence Bryant. Resides in Chicago. e
' Henry Budzinski. Resides in Chicago,
William Callahan Chicago. - -
Robert J. Downey Resides in Chlcaeo
. Edward Fiala, Jr. Resides in Northbrook
i Charles Leary He is from Oak Lawn.
Edward Marsalek from Chicago. -
Michael McNulty Lemont
Nicholas Pomaro. Arlington Heights.
_ Frank Salerno. River Forest.
‘Marjan Pete Staniec. Chlcago
- Jack Stein. Chlcago Jack is back there.
Frank Sulewski. Chlcago oy
o Eugene R. Ward from Wilmette.
4 Stephen Yates Chlcago
- Genulemen will you welcome all of your new colleagues ,
In closmg then, all of us congratulate the new judges who wxll carry on i

- and build upon the good work of those who have gone before them. -

Arid to our retiring judges, our heartfelt appreciation for their dedica-
tlon and our most sincere wishes for their long, healthy and happy life. And o
I hope you live so long that you break the Pensxon Fund s B

Thank you

Toplc I—STUDY COMMI’ITEE ON BAIL PROCEDURES

B}

B Remarks of the Honorable Peter Bakakcs T

Bail in Illmo1s is largely ‘the Work of the Assoc1ate Judges It is

therefore appropriate. that the Study Commlttee on Bail is part of the L i o
:s,Assomate Judge Semlnar ~ ; ST f\/ ' o

L As we understand it, the task of the Commlttee is to examme the ,y i
 pretrial release system in Illmoxs and to poss1b1y suggest 1mprovements 1n o
. the system o o S R

e
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In 1964 Ilhnols became the ﬁrst state to adopt ten—percent dep051t ball ‘
as part of its new Code of Criminal Procedure. - : ‘

. Well ot declaring the professional bail bo*ldsman unlawful the Sys-
- tem had: the effect of eliminating them. The Code also authorized other -
_-innovative release and return to court procedures Since that time, there

has not been’a. comprehenswe 1n—depth exammatlon of thJs umque Ilhnms

- system in Illmms

Divergent pract1ces and attltudes have developed in dlfferent areas of

,'the State. Vestiges of a still older system contmue to be 1mpressed upon
“ ' current procedures.

- In someé important respects ex1st1ng pract1ces have lefl ummplemented N
-laws that were intended to be utilized. Examples of some of the problems
that have already been identified by the Committee and which require -
attention may be found in the questlonnalre that was sent to you.

Is is true, for example, as the’ League of Women Voters has recently

charged that Whether a defendant in Illinois is released on cash bailor on =
~his own recogmzance depends, one, on the county in ‘which he was arrested ’

and two, on which judge happens to be presiding? -

" " And, that the more downstate the location, the less likely the accused is

to be granted release on recogmzance"

. Tt may be so. Our own initial survey discloses that a judge of one c1rcu1t :
‘authorizes release on recognizance of two percent n mlsdemeanor cases and :

none in felonies.

» While at the other end,. Judges in another cireuit report that 1ecog-
' nizance bonds are perrmtted in 84 percent of misdemeanor and 48 percesit of
_felonies. ~ : -

May pretnal release be demed in any case ire Ilhn01s or not? It seems to_

ar

be an open question. What are those “other conditions of bail” the mdve

- may properly 1mpose‘? How are 1mposed conditions to be enforced"

-Jail wit! thoiit bail in cxvll cases‘7 Do we have a problem‘7
- What do Judges say about preventlve detention? -

T'hese are just a few of the examples of perplexing problems that have A
surfaced. Perhaps most disappointing to the Committee was our discovery . .
of the role of the Judicial. Inqmry Board and the Courts Commission on bail.

, " Twenty-four cases have reached the. Courts Commission to date. In R E
" seven of these, or almost one in three there were. allegatlons of the misuse

of ba1l

criticism was directed against the procedures mvolved

o Yoii and I cannot afford to perpetuate outdated procedures that set us
; up and then trap us. o : : i

In some cases; it is true, the judge was exonerated In several '

\\\\\\
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We Wlll instead seek to’ 1dent1fy problems, dlscuss them and receive

The Comrmttee includes Judge Robert, McQueen from Laxe County

thmgs that 1 have related, the American Bar Assoc1at10n and National

~ Council on Criminal J ustlce standards and goals have also developed mod—
.. ern standards L T .

These need to be exanuned and pos31bly nnplemented m Ilhnoxs Also to

be: consi( wred are- three release and recognizance programs which- are‘
-+ - currently operatmg in Illinois and which are publicly funded one ln Cook

- County, Rock Island County, and DuPage : < o
: . We will be gwlng those matters our attentlon today WIth the obJect in.
-~ mind-of trymg to put together some kind . of coherent pretrlal release S

: system ‘ R G :
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The Comxmttee con51ders 1t has respons1b1hty in all of the areas
_mentloned Because of the scope of the: work the Comnuttee has been
g ,authonzed for an lmtlal period ‘of two years - .

oo In addltlon, the Supreme Court Comnuttee on Crlmmal Justice Pro-
L grams has recommended a fundmg for our pro;ect whlch w111 carry the
1nqu1ry to all parts of Illinois.: R , '

" This first year ‘has been mandated as an lnformatlon—gathermg year :
~For that reason, we do not propose to lecture, prov1de case matenal Leport L
-or recommend at this meeting. =~ . . : S

your suggestions and criticisms. We do have the questlonnalre results, and e
,‘these will be made avaulable to you today.

Ult1mately, of course, we do hape to make some sens1ble recommen- -
, datlons that might be worthy of your consideration. : ‘

B Heis Vice-Chairman. He is responsible for the statement of ob]ectlves that ‘
~could be found with your reading material. '

- Judge Alan W. Cargerman of- Oregon Ilhn01s He dld an excellent
SR analy51s of the new Supreme Court Rules relating to misdemeanor and .
. traffic cases that the Supreme Court has adopted and whlch go\mto effect i

: Illmo1s on Aprll 1 and in Cook County onJuly 1. -

I was a member of that Revision Comnuttee s0 our comrmttee did have " :
mput into those changes. Those rules are the subJect of a separate dlscus- R
- sion program tomorrow night. :

On April 28 and 29 the comnuttee W’l]l be meetmg at Rock Island and el
~Judge Cunningham is in charge of that meeting. Matthew Moran is adwsmg :
- us as to some Cook County procedures. David Shields and Judge Golden-
‘hersh, who is liaison, and Professor Robert Burns is the rcporter Who puts o
' thmgs together for us. .

I might add that in addition to these thmgs that I — these practlcal T

S
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Topie II—STUDY COMMI’ITEE ON ENFORCEMENT oF SUPPORT
- ORDERS. . =

A Although this study commlttee did not have its report ready for
presentatlon it proceeded by staging a debate of the contested issues
involving enforcement of support orders. These i issues were then discussed
" by the judges in smaller groups and ballots were cast. The i lssues voted upon
and the results of the ballotmg were as follows: ' -
L - Yes No o

: 1 Would you be in favor of limiting the apphcablhty of the v

T proposed enforcement rule only to parties on welfare at

- the dnitiation of the program rather than apnlymg the =
- rule uniformly in all cases of court-ordered support? (26) . (160)

11, Shouid recipients of court- ordered support receive notlce . N
of hearings on the Rule to Show Cause? - ~(129) (33)

I11.  Should the court’s support order direct the recipient to
- ‘notify the court of any changes in the payor’s ability to
make timely support payments which come to his or her S
attention? : (111) . (69)-

o IV. Should-a umtten rather than omL petition by the Clerk.f

be required before the ('ourt issues a Rule to Sho w Cause - ‘
for delinquency? - (160)  (24)
V. In the event that ‘the State’s Attorney elects not to
represent the Clerk on enforcing support obligations, -
- should the court appoint counsel to prosecute the cause
.. on behalf of the Clerk rather than proceed, in the absence’ = :
of 4 legal representative of the Clerk? .~ o (93) - (85)

. VI. Would you be in fayor of increasing ﬁlmg fees in dlvorce

_and other domestic matters as the method of obtammgi
the funds necessary to pay for counsel and staff to -
administer the proposed enforcement rule? . (105) (73)

- B.“,Summary‘ Of,Diseussions '

i Report of Professor: Lé’igh Hl Taylor

; After conSIdermg the report of the Commlttee and engagmg in dlscus-
“sion the members of my seminar felt strongly that any uniform rule s should
“not be Himited to welfare rec1p1ents This nearly unamious consensus was
based on notions of treating like cases equally and of respondmg to this
problemni in the most systemamc way possible. The only sentiments._for
- limiting the proposed uniform s ystem to welfare cases were. expressed in-

.‘telms of es tabhshmg a ‘uniform system in a sensible way beginning to

s
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nnp]ement the system and perrmttmg 1t to grow to at some tlme in the o

\\future include all support orders..

" Most Judges felt that plowdmg the rec]plent thh notlce of any en-
. forcement procedure would tend to: mlmmlze the benefits from +he proposed E
' rule -

S All Judges felt that the language in ballot topic number 3 was mcorrect
.They felt the recipient should never be required to notify the court of a -
change of the payor’s circumstances. Altermg the language to require payor

notification troubled some of the judges. In this regard information con-

~ ‘tained in Section 1 following the Comxmttee s Support Order was felt to be

- much too broad for it encourages payors to present to the court, at any
time, their inability to presently comply with emstmg orders elther in
- respect to timing or total amount. Most judges felt that this language would -
- invite much more modification htlgatlon and should be altered perhaps to"
state only the applicable law regardmg the duty of the payor with respect to

o clerk or the court to engage in the kind of ngorous cross-exarmination of the -~
payor which most judges felt was necessary to the satisfactory resolutionof -
issues oresented in a rule to show cause. Thus msulatmg the ‘judge, the.
~ clerk serving merely as anagent or officer of the court in reportmg, wasthe -
, pnmary reason for provxdmg an attorngy in post-decree litigation. -

‘One judge observed that Macon County has ceased it’s program ap-
proxnnately three years ago because of a fear that it had exceeded its power
~in requiring that payors direct their payments to the clerk of the court. -
Their reluctance to continue, it was suggested was based upon their fears -~ -
that the Courts Commission might, ultxmately determme that they d1d not B

. AV

a change of circumstance, = e

- It was a consensus of my seminar that the clerk utlhze a wrxtten , :, ‘
petition for rule to show cause in order for there to be an accurate record.

The Judges in my group did not feel that an attorney was necessary to
‘ represent the clerk for reason solely that the clerk was subject to cross-ex- -

amination and was in effect placed asan adversary The consensus however
was that an attorney should be provided tb remove any necessity for either

o have this broad judicial power.

Several Judges ‘expressed the feeling that some. bondmg provxsmn =
ought to be used although everyone agreed that the present bondmg-
promswns (.e., 10%) were mappropnate Rather the judges suggested that
“ the. Commxttee might want to pursue a bondmg procedure to" secure o
‘ payment of the full amount due should there be a default. - : -

Fmallv, while the members of my seminar felt, . strongly that such g -
;‘"procedurefwas ‘needed they noted that there would be “considerable opposu-i RS
tion’ by mamy members of the bar and thus they favored the inclusion of the LR
L provxsmn 'which permitted litigants to pursue enforcement on thelr own.

"' There was some amblvalence with respect to the right of litigants to control i
. whether support should be paid or iiot (i.e., whether litigants could ; agreeto
L opt out from the system entlrely) That questlon thot.gh was resolved by \,he

o o
Lk
7
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“vast maj orlty s feehng that permlttlng htlgant control Would serlously and

' negatively affect the entire System.

" Finally, it should be noted that most members of 'my seminar favored
“the development of a umform system for the reasons advanced by the -
‘Committee. v - , v v

: Topxc III—-COUR’I‘ROOM PROCEDURES AND DECORUM ; "i" .

A. Summary of Advance Readmg Matenal

~ I. The-Law of ;Con‘tempt —— An Outline ‘ v
II. Questions for Discussion — Contempt Situations
III. Remarks of Hon. Roy O. Gulley on Courtroom Decorum
Iv. J udicial Profile Questionnaire — Survey of \Judicial PractiCes
S

B. Summaz y of Dlscussmns : - N

Reports of Professors Donald H. J. Hermann\and
; Vmcent F. Vltullo ~

The 1eporter Wlshes to acknowledge the leadershxp of the Honorable
Irwin Cohen, Chairman of the Committee on Courtroom Procedures and

e Decorum, and the Honorable Bill J. Slater Vlce-Chamnan The Committee .

as a whole directed and reviewed the preparation of the reading and

reference material used in the seminar discussions. The materials consisted

of an outline of law and sample orders for use in contempt proceedings

prepared by Professors Hermann and Vitullo: a copy of the address of the

- Hon. Roy O. Gully on March 27, 1974, on the subJ ect of courtroom decorum;

-2 series of’ questlons for dxscussxon prepared by Judge Cohen; and a .

' questlonnalre on courtroom decorum drafted by the Hon. James K. Robin-
-son, The Committee provided six seminars on this material; one set of the

: sermnars was led by the Hon. Irwin Cohen who was joined by the Hon.

WallaceI Kargman, the Hon. William J. Reardon and Professor Donald H.

~ J. Hermann; the other set of three seminars was led by the Hon. Bill J. -
- Slater who was joined by the Hon. ‘Thomas P. Cawley, the Hon. James K g

o 'Robmson, and Professor Vincent F. Vitullo.”

Each seminar discussed -at some length the returns on the questlon-'
naire on courtroom procedures and decorum which is included in these

materials, Those attendmg the seminar had the opportunity to oﬁ‘er their |

~opinions in- problem areas raised by the questionnaire and. to raise, for -

. discussion, other areas of concern relatmg to courtroom decorum — partic- -

ularly the Judge S responmblhty for the appearance of Justlce in hlS or her



N

, j‘MVavlacum C. Bud_acus Yy

1977 REPORT SN et L

- courtroom EmphaSIS was pxaced on the Judge S role as courtroom ac'tlmlms-s.- e

trator and the need for concern for pubhc relations.

Opportumty was given to raise questions about the plocedmes in
" contempt and the nature of ecivil versus criminal contempt and the dif-

.. ferences-in required procedures for direct and indirect contempt Afall

- analysis of this subject matter is provided in- the outllne on the Law of
. ;Contempt which is included in this report. :

<A series of questlons for discussion were prepmed for the seminar,;

Tlme limitations precluded an extensive ‘consideration of these ‘problems. #

Howeéver, the questions have been 1nc1uded in'this report and citations are
- - here provided for those who ‘wish to pursue any interest pr ovoked by these‘ :

questions. . .
Several recommendatlons to' the Conference were made dunng the

Seminar discussions. Special apprec1at10n was dlrected to the League of = :

Women Voters for their constructive contribution to «court. admiinistration

Among the significant concerns and suggestions. expressed by seminar

Administrative Office develop a press release program on judicial activity

con51der other public relatlons actlwty such. as 1nst1tut10na1 advert*smg

Ei

IN THE CIRCUIT COURT OF THE ’

30TH JUDICIAL CIRCUIT
-~ JUSTICE COUNTY
People of the )
- 'State of Illinois )
V8. )
. )
)

k through the providing of .the Court’ Watchers PrOJect and. its’ reports v Gt

- participants weve the following: there was expressed a need for presiding ST
~ judges to make sure that sitting judges take responsibility for the appear-- . .

ance and conduct of courtroom staff partxcularly clerks and baliffs: Concern =

- _.was expressed regarding the leniency of some Judges in granting excessive
- numbers of continuances: Interest was expressed in the St. Clair County -
' courtroom use of the video and sound taping system. Some judges urgeda -

more extensive orientation program for new judges including a bench book

for new Judges and a month-long program of instruction by judges and

professors. The suggestion was made that a video-tape be made of themock

" trial providing proper model of judicial conduct on the bench. It was
suggested that all judges be:required to annually visit jails or prisons in"
their districts. Finally, it was observed at all the seminar discussions that

‘something needs to be done to.i improve the judicial image and to improve

_ communications with the public; to that end it was suggested, that the

* and that the judge’s association be urged to prepare educational films and Ve L

Cncrsgm
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; ORDER e
[DIRECT CONTEMPT]

Now, in the name and by the authonty of the People of the State of
Tlinois, the defendant, Malacum_C. Badacus, being present in his own
proper person and with his coansel Mr. Carl R. Solewick, the matter
against said defendant of alleged direct - contempt is cons1dered by ﬂns
court, :

And thereupon, the Court DOES FIND

[11 Thaton May 21, 1971, being one of the days of the May term A D :

1971 of the Circuit Court, 30th Judicial Circuit, ; Justice County, the case of ,

. the People . of the State of Tllinois vs. Malacum C. Badacus, Case No.
T1-CR-545734, Treason, came on to be heard in the regular course before
this court.

21 That a petlt jury had: been duly 1mpaneled and sworn to try the_
issues before them ih said case. ' ' ,

: [3] That throughout said trial, which commenced on May 19 1971 the
court, repeatedly asked the said defendant to obey the court’s rulings and

_instructions and admomshed hlm concernmg hlS improper courtroom be-
havior.

4] That on May 21 1971 during the dlrect exammatlon of Mary
Madden, the following took place:
 Mr. Doyle, Assistant State’s Attorney: . Q Mrs. Madden what 1.f .
anything, did you see the defendant, Mr Badacus, do after he s1gned his

- name:to the paper? N

Mr. Badacus: ObJectlon, ObJectlon The thneSS is about to tell a he -

The Court: Overruled It’s your lawyer's responsibility to make any

' ob;)ectlon, and keep your voice down. You don’t need to shout. -
. Mr. Badacus: I'm not hollermg at you. You don’t even know how to rule :
“on objections, you dirty sonofabiteh. I'm not going to be railroaded mto any
~ prison by any dirty, tyranmcal old dog hke yourself Take that

The Bailiff: Look out! - . : .

-'The Court: Let. the record show that dunng the last comments f1 om the' o
defendant he was shaking his fist at the court, and that he did throw a book :
at the court. I am citing Mr. Badacus for direct contempt of court. Mr.
Badacus, your remarks have been contemptuous‘as have many of your acts.
You have totally disregarded the Court’s orders and instructions. You have

" been warned many times. Mr. Solewick, do you or your chent have anythmg
" to say prior to sanctions belng entered? e
- Mr. Badacus Go to hell. 1 don’t want, to talk to you anymore
" The Court: Then please sit dOWn and keep qmet

Mr. Solevnck No, he’s pretty well said it all.

Ao

; W
/ﬁ;/_s\_,



order of his court

[5] That the conduict of the defendant whlch took place in front of thls, i
L court while in open session, tended to impede and interrupt the pr0ceedmgs: ;

and lessen the dignity of this court. That the Court further finds that the
.,defendant who is now and here present in open Court is by reason of sald, ot
- conduct, guilty of direct contempt of this court. - S

- “IT IS, THEREFORE, ORDERED AND ADJUDGED that the said-
- Maldcum C. ‘Badacus, because of said contempt; be: sentenced to a period of -
six months in- the County Jail of Justice County, or until otherwise dis- :
¢harged by due process of law. Warrant of Comrmtment toi 1ssue, mstanter, L
g-dlrected to Sherlff to execute. : A -

“JUDGE R
IN THE CIRCUIT COURT OF THE

30TH JUDICIAL CIRCUIT
JUSTICE COUNTY '

Clyde C. Cunningham )
vs. Y No. 71-L-798369
Dennis R. DeFaultie - )
ORDER
[INDIRECT CONTEMPT]

Tlus cause bemg heard on the 28th day of May 1971 on the rule to show

" cause heretofore entered against Dennis R. DeFaultie, respondent herein,

‘to show cause, if any he has, why he should not be held in, contempt of this, - =~
court for refusmg to comply w1th the order of thls court heretofore entered e

- on the 3rd day of February 1871.: g o

‘ And said Denms R. DeFaultie, havmg on said 28th day of May. 1971 :

appeared in person and by his attorney Joseph Z.Laraia, and the court L

- having jurisdiction of this cause and the parties hereto and having heardthe -

testimony herein and having heard the arguments of counsel and sald By

- respondent DOES FIND: '

s [1]  That said Dennis R. DeFaultle has faxled and wxllfully refused to RN

- comply with the. order of this court entered on the Srd day of February EHN S

1971,

although able to do so, wﬂlfully falled and refused to obey the aforesald

B -
ERY A L

[2] That the sa:ld respondent has repeatedly expressed and shown his L
~defiance of this court and the aforesaid order, and that no sufficent causeis
- shown by him Why he should not comply w1th the aforesaid order, but: that e

~ 1977REPORT vl ot g
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[3] ’I'hat the court further finds and ad;udges the sald respondent to . : §

‘be guilty of contempt and that said contempt. has tended to defeat and -
" impair the rights and interest of the plaintiff herein and to impede, embar-

rass and obstruct the court in:its admlmstratlon of Justlce and to brmg the ’
: admmlstratlon of justice into contempt. - :

.. IT IS THEREFORE ORDERED that said respondent Denms R.
DeFaultie be and is hereby ordered committed to the County Jail of Justice
‘County, Illinois for a period of thirty: days, there to remain charged with
- said contempt until the sentence has been served or: until he has purged
himself of contempt by paying to the Circuit Clerk of Justice County the
sum of $1500 00, which said sum is to be applied on the judgment heretofore
entered in the above entitled cause, the Clerk to transmit said funds to.

" plaintiff if and when received, or until said respondent is released by due

- process of law. Warrent for such commitment to issue. mstanter directed to
: the Sherift to execute. : . :

JUDGE

The followmg questlons were prepared for consideration by those
attendmg the Seminar conducted by the Committee on Courtrosri Decorum
and Procedures. Citations to materlals useful i in cons1der1ng the questlons
- are provided below

“1. v . Mrs. Smith was a spectator ina local trial court. Whlle the court Was
- hearing cases she was requested by a court baliff to be qulet the lady

* said to the bailiff “fuck you, you motherfucker” which was heard by

the judge who stopped the trial he was hearlng and. told the State 'S
Attorney to file a contempt petltlon '

 The court holds a hearmg on petltlon for direct contempt that a]leged
essentially that:

1. Mrs. Smith was a spectator,

. 2, She was abusive in that she used 1oud language 1oud enough to
disturb the proper function of the court;

3. The court. dlrected balhffs to mamtan the said dlgmty of sald e

court S S R

4., While 1nstruct1ng Mrs Smlth to remain qulet she used lancruagef = ‘.

“Puck you, you motherfucker” agam causmg court to stop normal’ o
proceedmgs, , e r ,

_a Can you find defendant gullty of contempt?
b. If yes, for what. act or acts?
- c Would thls be direct or 1nd1rect contempt"

g ~_d What are the rlghts of Mrs Smith, i.e. if she asked for ‘an
attorney or rxght to: plead to the charges How Would you rule" g

7,
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For an analy51s of th]s problem see People v, Wzlson 35 Il] App 3d 86 DI

"3‘_:(1975), ‘where the court held: “Criminal contempt of court is generally
‘.-‘deﬁned as. conduct. which is calculated to, embarrass, hinder or obstruct a

. »»court in its administration of Justlce or derogate from its authority or
- dignity, thereby bnngmg the admlmstratmn of law into dxsrepute Causing -

- “a commotion which requires the court to suspend the hearmg of a case has

_“Amencwn Cyanamid Co. v. Rogers, 21 I1I. App. 3d 152 (1974). The court
observed in this case that: “[Clriminal contempt consists of acts either
- committed in the presence of or outside the presence of the court which tend . -

been held to constitute direct, criminal contempt of court. The mere use of - y
street vernacular which does not cause an imminent threat.to the adminis-

tration of justice, on the other hand does not usually constltute dlrect , A; b
contempt of court.” ; o

o IL. . Mr. Acton was 1ssued tlckets for trafﬁc v1olat10ns and on h1s day in

~court; he appeared in the courtroom wearinga turban as. required by
~his Eastern rehgious sect. The judge told the court bailiff to request -
. the defendant to remove the turban or leave -the courtroom. The '

defendant approached the bench and discussed his rehglous beliefs .

~ with the judge; after this discussion, defendant was ordered out of |

the. court. Mr. Acton promptly complied with this- order of the court. - |
'He was further ordered not to appear again with the turban on. The

: defendant met his lawyer, Mr. Bracton, who as a Rabbi and a lawyer,

& wearing a skull cap outside of the courtroom. Both of them re-en- - ‘
tered the courtroom and approached the ‘bench where g “polite”

discussion took placeand the judge then ordered the lawyer to leave

the courtroom and to never appear before him wearing the skull cap.
The judge further ordered that Mr. Acton be held in contempt of

court for violating his prior order that prowded defendant wasnotto. - - i
‘appear in a turban, and the Judge sentenced the defendant to 3a11 for -

' ﬁve days, for v101atmg his prioy order”.
a.Was the action of the judge proper?
“b. - Would thls be: civil or cnmlnal ‘contempt?

‘ c What effect, if-any, on the Oonstltutlonal nghts of the partles 1f _-:
‘ ralsed on appeaP ' v ‘
For an analys1s of the problerns presented by this questlon See;

k‘ to impede its proceedings, lessen its dignity, disregard or abuse its proc-

esses or a, ‘refusal or failure to obey a valid order of the court; and is,

- instituted to vindicate the authority or the dignity of the People, as .
represented by their Jud1c1a1 tribunal. Civil contempt however, is a reme-

TR e

- dial process utilized in the eivil suit ‘where one party has a right to require =
_“some act on the part of the defendant for his benefit and advantage'and .- . -

. obtains ‘an order of the court commandlng that it be done and the other - R TR
'_party refused to do as directed.” Further the court observed' “CAmnorder ol
‘ﬁndlng a defenda':t in clvxl contempt of court must find that the conduct of R
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that defendant is w111ful and. further must contain Wlthln its four corners a
statement of what the defendant must do to purge himself. In such cases,
therefore, the contempt proceeding is designed to coerce a respondent todo
that which he has been previously ordered to do for -the benefit of the:

; . judgment creditor. In short, its purpose and its result are coercive, and

PR R punishment by fine or imprisonment is purely incidental. Not so in criminal . -

i ~ contempt. A criminal contempt is wholly pumtlve and its aid or ass1stance to:
a private party is purely incidental.

~IIL. . You are a judge hearing a civil motion call Mr. nghteous, a
- non-lawyer, files a limited appearance to vacate a default judgment.
, - In his pelition, Mr. Righteous states that the affidavit of the special -
\ - process server is signed by Mr. Longarm and contains the statement -
that he was appomted by order of court. Mr. Righteous also states at
time of service he was in Cuba on his honeymoon and attaches
supporting documents. Upon the hearing you find that the special
process server who was appointed was a Mr. Sewer Service and not
Mr. Longarm al'd that the affidavit is defectlve in that there is no
description, loca\t\ on or time of service on the summons. You vacate
the default Judgment and quash the service of summons and the
- plaintiff states he is dismissing the case.

The clerk calls the next case When Mr. nghteous addresses you ~
‘demanding that some further action be taken against Mr. Longarm.
You courteously explain that the suit is. dismissed, that he obtained
what he asked for, and that your action terminated the matter. You
‘proceed to the next case when you are politely interrupted by Mr.
“Righteous; and a discussion results in which you suggest that he see -
his own attorney or the State’s Attorney and you advise him that this
terminates the discussion whereupon he leaves the courtroom. '
“The next day you are confronted by-Judge Frlendly who tells you he -
- spoke to Mr. Righteous and he quotes Mr. Righteous as stating “that
if you do not change your ruhng that you better be wﬂhng to go to the
- court’s commxssxon” ,
. a. If you were the Judge, What would you do:prior to knowmg of the
discussion Wlth Judge Friendly? =~ ‘

b. Would your answer be dlﬁt'erent if you ‘Were mformed of state- :

ment of your Chief Judge? :
¢, If you decide on: further action What form would it take and what . -
R procedures would you follow? : o |

- d. “Would your declslon be affected by the clv11 contempt authonzed .
< - in. the Hlinois Statutes for ﬁhng false aﬁidavxts by process k
servers" :
Saheie I : ThlS question mvolved a need to consider dlstmctlons between direct < :
e - and indirect criminal contempt which'is descrlbed in the “Outlme ofthe Law ™.
Sl : of Contempt” mcluded in thls report o '
. sy -
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’MISS Jones, a.fter testlfymg before a grand jury, was called asa - o
- witness in the trial of the case growing out of the grand jury’saction. =~ =
- After the court declared Miss Jones a hostile witness and after she
~ conferred with her attorney Mr. Smith, he stated that he advisedher =~
astoher constitutional rights and that she poss1bly could incriminate

herself if she-'was to testify and further, e advised her of the judge’s -
right to use sanctions such as contempt. She refused to testlfy and

- upon People’s motion, the court gavethe defendanta grant of immi-
nity as drafted by an order agreed to by the State’s Attorney andher

attorney which contamed the phrase . . . “except for perjury com-"

. mitted in the giving of such testimony ... ”» . However, all parties
‘agreed that grant woul(l cover breadth of the grant authorized by o
Article 106 of the Code of Criminal Procedure. Miss Jones was called

to testify under the grant of immunity, but by advice of counsel, she -

‘refused to testify and the eourt found her in divect contempt of dourt B

.. “until such time as she appears before the court and answersthe

’, questions propounded toher thereby purging herself of the a.t‘oresald ‘
- contemptious acts”.

The stated reason for Miss Jones not testlfymg was that she would be -

~exposed to inconsistent statements with her Grand Jury testimony, =~
~ and that the State’s Attorney indicated that he would prosecute for
- same. Her attorney requested immunity from such, but the court did
" not clear up the situation, stating that under present Illinois Jaw Miss © ‘
- Jones could not be prosecuted by the State’s Attorney under the
“circumstances she described as the baSlS for her'refusal to testify. -

Query,. if you were the reviewing court would you consider the *
‘conduct of Miss Jonesa contemptuous act since she was acting under

~ advice of counsel? Would this act be civil or ‘eriminal? Could she be

pumshed after the trial was over‘7
IR P =l~

- rAn analys1s of this questlon equxred exarmnatlon of Shzllztam V..
- United States, 384 U.S. 364 (1966), where the United States Supreme Court
" held that: [tThe act of disobedience consists solely in refusing to dowhathad * - -

-been ordered i.e., to answer the questlons, not “in doing what had been -
“ T orohlblted And the “judgments imposed conditional imprisonment for the

“obvious purpose of compelling the witnesses to obey the orders to testify. - Lo

When petltxoners carry ‘the keys of their prison in their own pockets,” the-

action s essentially a civil remedy designed for the benefit of other parties =~
- and has quite properly been exerc15ed for centurles to secure comphance‘

~with judicial decrees.” ' -

V.

Assume all the facts stated in questlon IV along w1th the followmg

* Miss Jones is called to testify a few days later in the same trial and

- again she refused to testlfy based on advice from her counsel, and the

~ . judge enters the following order: “That she has been granted immu- 0 e
,mty, and that she has comxmtted direct contumacious. conduct and‘ BEa S
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) ,that said defendant is now sentenced to six months in the r'ounty Ja11 o

~ or until such time as she purges herself ,of her contempt.” Which - SRt

~ order means that if Mitis Jones should change her mind and decide to -
- testify at any ‘time ‘prior thereto she may purge herself of her
«  contempt and be relieved of this order. The court further advised

Miss Jones that the 6 months sentence prov1ded in the orderisa -

k , penalty for v101at1ng lns order E lr S g
" -After the trial was over Miss Jones notified the Judge she was WIllmg
“totestify. Upon being brought before the judge, and after explaining

her position, the judge nonetheless refused to allow her to purge

herself and remanded her to the Sherlff for completmg the balance of K

‘ the 6 month sentence

. r‘z"
3

Assume you are the rev1ewmg court. Query Would you: ‘reverse or. L

. ‘sustain the trial court. What reasons would you give to justify your.
dccxsmn? How would you classﬂ'y the contempt of Miss Jones?
: SRR TR

i

The problem presentecl by this question was conSIdered in People v.
Denson 59 T11.2d 546 (1975). The court observed: “Here it is clear that the -
judge had two separate and distinct purposes in mind, One, of course, was

~ the desire to compel the witness to testify. The other was to pumsh the -
contemnor for refusing to do what she had been ordered to do, i.e., answer
“certain questions put to her by the prosecutor under a grant of lmmumty no
- The court held: “that the contemnt order ln tlus case was a vahd dual-pur—‘-
. pose or der.” : .‘ ‘

“VI. "Youarea Judge in a state whlch has a statute T eqmrmg all Judges to
- file an ethical statement. -The statute contains provisions for the

VIolatlons thereof by censure, reprimand; removal from office:and/or,

- afine. The provision for removal has been held unconstitutional. You

“fail to file the ethical statement and a sult is ﬁled requestmg that you -

be repmmanded fined or censured. -

The trial court. upon a hearmg enters an or der for you to file thev
. statement by November 1, 1976. You fail to do so and after a hearing -
- you are found in contempt for Wlllfully dlsobeymg the court order
~and sentenced to sixty daysin jail with the prowso that you are to be,
released upon the filing of the statement ‘ :

You challenge the power of the court to enter such an. order and statei :

that by the terms of the statute you can only be fined, reprlmanded S

* or censured.

S Questzon On appeal do you beheve that the contempt order should L

~-be aﬂirmed or reversed" State your reasons.
In the case ofi Whlch tlns questlon was based In Re Kadmg, u38'

o N W. 2d 63, 70 Wis,2d 508 (1976), the Supreme Court of Wisconsin held that” i

the sanctlons avallable to the Supreme Court for. v101at10n of the Code of

L
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- Judlclal Ethlcs mcluded repmmand censure or c1v11 contempt The con-’ e
tempt power was held to exiit mdependently of statute e i
VII A court after a hearmg, entered the’ followmg order: The conduct of L :
o Mr. Gold in refusmg to employ Mr. Brick on June 1, following his
- ‘service as a juror in the circuit court is contemptuous of this court

and obstructs the court in the discharge of its duties. Wherefore the

~court orders that the respondents shall. employ the petitioner and
_.shall pay the petltloner*back pay from June 1; it is further ordered -

‘that this cause be-continued for one year to insure compliance with o
- this order, at which time if Mr Gold has comphed w1th the order Mx EE

Gold will! be discharged.”

o _Further that Mr. Gold’s: mcarceratlon for noncomphance would last.
~ for 60 days or until Mr. Gold comphes with the order heretofore

~ entered;and that there was no just reason to stay enforcement or.
- ~delay an appeal of thlS matter S :

T Questzons SR : :
L “How would you clas31fy this order cml or cnmmal contempt" : :
2. 0n appeal what would your decxsmn be in reference to the court":"'. FRCaPN

. ‘order?

3 Assume Mr. Gold ﬁled a motionto vacate the contempt order and

" after a full hearing the motion is denied. Mr. Gold appeals the
denlal order How does that affect your answer" '
L HoK ok

Con51derat10n of this’ questlon is aided by reference to K'r'yzalc v o
Accu'rate C’ost Products, Inc., 39 Ill.App.3d 136 (1976) where the Court =
observed that: “The Supreme Court has indicated that where a- finding of;» : ‘
contempt has been made and the pumshment for such contempt consists of -

- the traditional fine or 1mprlsonment such an adJudlcatlon is a final ‘and
: appealable order. However, it is well estabhshed that‘an order adJudgmg a

E personin contempt but which does not impose punishment, whether by fine . - - i - .
S

e

or imprisonment, is- not rev1ewable » A]so, : See Henry . Waz 35

o

 II.App.3d 752 (1976).

S _VIII Judge Timely has a case aSSIgned to h1m that has been contmued ﬁfty oty
, *. times. He calls the state’s attorney and the defense attorney, Mr.
Busy, and sets a final date for trial. Everyone agrees that they will -~ S
_-goto trial on the set date. When that date arrives, the judge, state’s .~~~ =
e attorney and#a panel of jurors sit patiently waiting for Mr. Busy i !
- About 11:30 Mr. Busy’s secretary calls to inform Judge Timely. that
- Mr. Busy is engaged in another case before the chief judge. M.
i Tlmely has his bailiff call the chief judge’s court to reach Mr, Busy
Unable to.find Mr. Busy by phone, he sends his bailiff to the court

and the bailift leturns advlsmg Judge Tlmely that Mr. Busy Is: not

= there
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o J udge Tlmely issues arule to show cause: Why Mr. Busy should notbe - |
“ " held in contempt of court for fallure to appear, sald rule returnable at '
2:00 P.M. the same day. = -

At 5:00 P.M. of the sarmie  day, Mr Busy saunters 1nt0 Judge Tlmely’s 3
~court in response to the rule and asks for a contmuance to obtain
counsel and to reply to the rule. R

Questzons

1. If you Were Judge Tlmely, how would you rule on Mr Busy’s ,
request? :

2. How would you proceed to take actmn agamst Mr Busy‘? ‘

8. Would your action be civil or crmnnal contempt dlrect or
indirect? . : ,

4. If this action is c1v11 contempt What 19”the degree of proof 1f
criminal, what is the degree of proof?

-8, If Judge Tlmely elects to proceed as a direct criminal contempt
' can he ask Mr. Busy questions per the ClVll practlce act, Sec. 60.

S lee reasons for your answer. :

For materlal of assistance in con51der1ng this question, See Geraty v.
Carbona. Products Co., 16 Ill. App.3d 702 (1973) holding that the unex-.
plained absence of an attorney at trial may be grounds for 1nd1rect ‘but not
direct contempt See also, People v. Marcisz, 32 I11. App. 3d 467 (1975) where
it was held that in cases of criminal contempt, a defendant is entitled to
certain constitutional protections including right to notice, reasonable op-

- portunity to defend, assistance of counsel, right to be proven guilty beyond
reasonable doubt, and right not to be compelled to testify against oneself.

7
R :
Sl
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SURVEY OF JUDICIAL PRACTICES
. Conducted by the Committee
~on Courtroom Procedures.
: and Decorum
T R P e S L R February, 1977
- - The followmg questlonnamre wais: dlstﬂbuted to all Assomate Judges -
i with the registration materials for the March, 1977 ‘Associate Judge Semi-"
, " nar, Of the 250 questionnaires sent/out, 190 were returned. The responses':f '
-~ . tothe questmnnalre atre provided: ‘below. - e
: ’ ‘ ' - YES NO. -
1. Do you wear a Judlclal robe in yom courtroom" ....... 178 1w
CAlways L ool s FERERE N Veawas 16000110
- Sometimes . ... .o i e e A8
Infrequently ..............c..onns v i 82
2. Do you employ an 1mpresswe formal court—opemng T I
CEYEMONY? L« . vy v e e e e Lol 142039
At the begmrung of each riew day ....... e e 127 24
. At 'the beginning of each new trial ....... Ll 8088
3. Do you personally ‘welcome and orient new jury panels? .. 82 75 - -
‘ “If no, does another judge of your court welcome and -
orient new jury panels? . . ... L o o196
Do non Jud1c1al court personnel onent new jury PR R
panels" e e e W e Faaeaa e 2380 :
A court clerk? e e 1885
o A Jury Commissioner? ... ... ... iean e 25 3 o
4. Do¢'you make yourself available to answer jurors’ B s L N
- questions pertaining to court procedures? ... ... ....... 1200 ~29 - - o
¢ .+ 5. Do you distribute aJurors handbook or manual to each T e T
Lo mewJuror? Lii...iio e i L S8T 83 n 't‘ﬁg\~
6. Do you provide attractive, :. ;etlonal and pleasant O I e
- assembly and impannelling. fac1ht1es for jurors?. ... ... . 106 43
Do you show court-oriented documentary fﬂms or Wl <
*_slide presentations to jurors? ., . ............ ey 01480
Do you provide recreational reading matenals" RN O 88 97
- Refreshment facilities? . ........... ... v.f,; 78 60 oo
- “Private areas for Jurors? . i ... L e, ,101 40
7. Do you formally dlscharge and thank trial j Jurors for theu' R L
g servme after a case concludes‘7 A R T 186 20
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+10.

L1
R understandable language for press consumptlon explammg

- your dec1slon/ruhng" e e e e e e :
18,

14.
15.
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-Does your court present a cert1ﬁcate of service to each
- +juror upon compietion of j Jury servxce‘? e r.

Does your court issue Juron 1dent1ﬁcatlon badges to

members of the jury?y. . . B R B .
Do you prescribe dress stane vodor jurors? L. ... -
How do you make such Staadrds known‘7 e e

Bymaﬂ".._.;‘..‘ ........
* During first day’ onentatlon" S e S e
When you decide liti- “ation from the bench, do you explam

- your decision to the ;osmg htxgant in g non—Jury trlal‘? ci

~In open court‘7 e e e e .

Do you invite local daily newspape R

Localradlo stations? .. i e e

Local weekly newspapers‘? R O
Do you preyiare a “non-legalese” prec1s in-plain, -

When you impose sentence in a crnmnal case, do you -
explam your sentence and motlvatlon to the defendant in

open court? v ... L el e e e e

Do you write articles for pubhcatlon in law rev1ews’ B
Do you personally instruct court personnel at regular.
intervals as to required standards for dress, conduct,

o appearance’, courtesy, court procedures public relati‘ons

17:

5

21, e
©_ students to your court to work on special court projects?. .,

; 1’8‘.'

19

‘ 20

A.le your civil trial calendars current within six months?
‘ Are your crlmmal trlal ‘calendars current w1th1n six v

Do you have modern court fac1ht1es, bulldmws and

cequipment? Lol
Do you observe with approprlate courtroom proceedmgs? ;

' Admission of new attorneys" S O S
i Retlremen’c of court personnel?. ... ... U

Memomal services for deceased lawyers, Judges
©opublic offieials? oy oy L e e

In a complex, controversial or high pubhc—mterest case, do -
~ you hold a press conference to explam your decision,
rulings or trial problems? ", . ... .o o Lol SRR

136
17

137

Do you plan for such cer emonies in conJunctlon w:tth local L

ba1 associations? L. Lo i e S

Do you encourage law schools in your area to send

E-E=E-F—N

90

60 .
136

20

1

32

157
96
97

96

149

21
155

" 77 ¥

127

39
48

42

114
96

51
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30.

23.

- 95.

1977 REPORT

Do you accept speakmg engagements on court ,
administration, court objectives, court reform, court

problems at Law Schoo‘s‘? I S LT
~ Colleges? ............ V - 89
High or Publie Schools? ......... e s v s 118
Law enforcement groups mcludmg pohce? ..... Ll 98
Civic and community groups? . ... ... ... o188
Do you encourage court ‘tours and other public functxons to
be held in your court by school4nd civie g10ups? ....... 167
Who conducts tours of your cg/urt?
Ajudge? .o oo o e e e 70
Lawyer? oo i ii e e i e e s i 40
Clerk? ... vl I P 67
Schoolteacher? . .o .. v o e e e 88

When you sponsor a court tour by public groups, do you
dlstrlbute an informational pamphlet or brochure
explaining the function, organization, jurisdiction, and

* annual operatmg statlstlcs of yourcourt? . ....... 0. .. 18

6.

7.

28.

29,

\How do you finarce the publication of such pamphlet
~or brochure — with public funds? .. ... ... e B
Local bar assoc1at10nfunds? B O Nt
Private donations? . ... ..iveiiin i 1
Do you perlochcally lnspect Jall fac1ht1es inor near your

: Does your court hold. press: ‘conferences to explam to the

public the pressing problems of your court as they arise? . 28

To enlist public support for court reform? .. ...... 9
' To procure additional needed court funds? . .. ... .. -9
Who conduets such. press conferences? N A R
* Your Presiding Judge? ... A R .o
A des1gnated media-public liaison Judge‘7 S e e S8

Do you have a written policy, published guidelines, or
Standard Operatmg Procedure for the conduct of court

Do you render an annual progress report to the public on

~ the accomplishments, goals, or deficiencies of your court? . 81

- Do you distribute your court’s annual report to the . :

omedia? Lol F R T L S S .
_*To public libraries? . .. ... ... .' v ,‘. v 18
“To local legislators? .. ... . e s 12
To local executives holding pubhc oﬁice" Ry ]
To state and local bar associations? . . ... R 19

Do you write Letters-to-thé-Editor to local newspapers in
. response to criticisms of your court or of Judlclal ‘ »
T ‘Lcolleagues‘? S e e e ,"‘.jg Sla 3

47

50

.38

20
27

1w

19
27
12
18

136

25

25
25

120

130

b5

B2

26.

28
" press conferences? . ... il ...iiaeiaiaaee el 8 149 '

Bl
53
h2.

50
50

175
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3L Do you participate in TV or radio panel discussions on
matters affecting the administration of Justlce or: the

COUPES? v v v s e e v e e e e e e e .. 87 135

32, Have you ever been subjected to medla crltlclsm with
respect to the handling of litigation or ‘court procedares" . 44125

. 'With respect to sentencing? . .. ... .. ... ... e 26 94
With respect to bail procedures? N e e i ee . 167106
Have you ever been called “soft on cnme”" e e 714 0118

Have you ever been called “tough or harsh on crime”? 18104

33 Does your court maintain appropriate press room and :
facilities inside your court bu11d1ng‘7 ................ 43 126
34. Does your court maintain an on-going liaison with your -

executive and legislative branches of government? ..... 85 69
35. Do you think the public in your Jurlsdlctlon hold your Co
court inhighregard? .. ..... .. 00 . o ia., . 102 26
Orinlowregard? ... ............... I - I
Orinfairregard? . ..........v...u. T 53 - 22
36. Do you think that the public generally throughout the ‘
country holds courts and judges in high regard? ....... 83 92
37. Do you believe you enjoy public confidence, respect and
trust as judge in your jurisdiction? . ............... 167 6
38. Do you think the public understands and recognizes the ‘
~ important and vital role a judge fulfills in soc1ety‘? s o 157 103

39. Do you think it. would be helpful to you. in improving your
individual performance as a judge if your local or State *
Bar Association secretly polled its’ members with respect b
to your judicial qualifications, performance, and '
temperament and conﬁdentlally reported the poll results to

yowannually? ...l e .. 121 53

40, Does your local or State Bar Assoc1at10n now poll 1ts ‘ -
- members about judicial performance and conduct? Ceha. 109 61

Report of Professor Vmcent F. Vltullo .‘ ‘

In certam of the sessions the bulk of the dlscussmns concerned certain
aspects of court management and adrmmstratlon suggested by certain
(court) watcher reports as well as those aspects suggested by the response
of the participants to the questionnaire circulated by the committee. The

_ court watcher reports involved in the discussion were those provided to the -

committee by the Ilhnms Supreme Court Administrator’s office. *.

As a threshhold matter, it was noted by the Committee and agreed to.-

. by the vast maJorxty of the participants that the: Court Watcher reports

~ ‘were in the main very supportive of the Judlclary and very constructive in
~ their comments and criticisms. By and large, most of those who spoke to

- this issue agreed that the various Court_Wdtcher, projects provided an

5 sssots < T

s,
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o excellent means of commumcatlng w1th the pubhc and educatmg the
_on various problems involved in the administration of justice, In addxtlon ,
. there was also a concensus that the Court Watcher reports provided a
-~ useful source of feedback whereby the judiciary could be made aware of
: certain problems in the administration of Justlce Whlch nught otherwise g go.
fi - unobserved.

,} . Forthe sake of making the record complete, however some of the
s S participants reported that in a few cases the Court Watcher programs that
" : “they observed were not well organized nor “well administered. The prlmary
‘ complamt was that in a few instances Court Watcher personnel appeared in
. agiven courtroom for only a very few minutes and apparently made no -
- effort to contact court personnel for explanation of court procedure or for
' JBt ning any other information. There was a strong feeling in each of the -
diséussion groups that such a sporadic and episodic method of court visita- -
~ tion did not provide an adeqguate basis for evaluating courtroom personnel
" or court procedure in general. In the same vein, it was noted that in some
‘ Jud1c1al circuits the media selected for comment only those. parts of the
Court Watcher reports which were critical or negative concerning the
1Jud1c1 2l system, Concern was expressed over the negative public reaction -
~ that could be created by this type of unbalanced reporting. However, the
"general trend of the discussion seemed to indicate that inadequate court
-watching procedure and distorted media reportmg Were the exceptlon k
rather than the rule, :

One of the major cntxcxsms noted in almost all of the Court Watcher
reports was that many courthouses lack adequate means whereby the public -
canlocate and identify the approprlate courtroom or other court facilitiesin .=
which they are required to appear. Strong emphasis ‘was’ placed upon the

“necessity for adequately marking courtrooms, posting case assignmentsand - -
assignments of court personnel and prowdlng adequate dlrectlon in large S
- complex facilities. . :

A second major cnt1c1sm found in most Court Watcher reports ¢on-
‘ cerned the sloppy appearance and surly behavior of many court personnel. .
_ Inresponse to this criticism it was generally agreed by the participants that
~ more attention should be paid to the proper training and instruetion of cotirt =
. personnel, especially in those areas where court clerks and bailiffs are not
- regularly assigned to the same courtrooms It was also suggested that court
personnel should Wear uniforms or some distinctive form of dress so that
the public could ldentlfy them easily. At the very minimum, it was sug- .
 gested that court, personnel should wear identification tags or badges sothat
e htlgants and the public could easily know the functlon and authonty of the
oﬁ”lclals mth whom they have to deal. SRR RS : "

Sy In short most of the criticisms found in the court watcher reports could o
“o o be summanzed by the one word, “communications”. The following specxﬁc
suggestlons were offered as means of better commumcatmg w1th the pubhc

R

SRR
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?As a general rule, court sessmns should he opened vnth a short but
~dignified, céremony announcing that. court is in session, the name
~of the judge presiding and the general nature of the business to be

conducted during that session, i.e: arraignments, traffic violations;

~ ete. In addition to the obvious purpose of adding decorum to the

proceedings, it was felt that such a preliminary ceremony would

help inform the pubhc of the business in a particular courtroom so-
“that the individual members of the public could be certam that they

were in the appropriate courtroom. .

- 'The questlcmnalre circulated by the Committee among the -Asso- ; _
ciate Judges indicated that most judges do in fact follow the -

Supreme Court rule on-attire and wear robes during formal court
proceedings. This practlce was empha51zed and encouraged. How-

ever, a few judges reported that in some instances robes were not

' vworn simply because there was no appropriate place for the presid-

3.

ing judge to robe himself or to leave his suitcoat or- other personal ;

belongings. with any feeling of security.
Because many courtrooms do not have regular balhffs ass1gned to

them, it was recommended strongly that each circuit establish -

uniform standards and rules for its bailiffs and that these rules be

incorporated in an instructional: booklet whlch could be used for.

training such personnel,

‘Because many. courtrooms lack adequate juror facﬂltles it was
“strongly recommended that identification badges be provided for all .
: JUI‘OI‘S 50 as to minimize the chances of contammatmg any individual

“juror or panel of jurors.

. Al proceedmgs should be conducted with as much formahty asis

practical under the circumstances. Informal procedures, especially

those conducted in chambers are often misunderstood by the public-
* and taken as a sign of 1nappropr1ate relatlonshlps or -conduct ‘be-

tween judges and lawyers.

In large yolume courts, a syqtem should be estabhshed whereby s
“individual litigants are requested to check in or sign in with the

- clerk so that their matters may be called for hearing in proper order
~and so as to make certain that they are in the right courtroom

Specul efforts should be made to provxde adequate onentatlon for

new Jlll‘Ol S.

‘Special efforts should be made to thank j ]urors at the end of thelr
* service, and under no circumstances should the Judge ever express :
‘dissatisfaction with the jury’s verdict.

: Many Judges recommended the use of post-servme questlonnalres -
. for jurors as well as the practlce of engaging in informal dlscussmns :
Cowith j Jurors a;fter thelr service, :

Pl



: response to this critism, most of tl\e participants in the discussion groups L
- were of the opinion that Supréeme Court rule 231 should be more rigorously
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In splte of the seriousness of many of the mattexs already mentloned :

the court ‘watcher report unanimously indicated that the most serious = *
complaint concerning the court system by members of the public was the

question of continuances. By and large, the pubhc seems to feel that
continuances are too frequently granted and without adequate reason, In

X enforced at the trial level soas to reduce the number of continuances and so

. asto reduce the appearance that continuances were being granted w1thout

‘adequate reason. It was suggested that except for certain spe(nallzed

" the presentation of a written motion setting forth: the reasons for that -

circumstances, continuances be granted only in open court and only upon

continuance, This practice would insure among other things that the parties
litigant would be aware of the fact that the continuance was being requested
by their counsel and would be aware of the reasons being offered for that
continuance. It was felt that too often the blame for the continuance was

improperly placed upon the judge when, in fact, the reason for the contm- .

“uance was simply the convenience of the lawyels

It was pomted out by some’ of the partlmpants that in mass volume ‘

courtrooms it is simply impossible to try every case appearing in that
courtroom the first time it is called. In-effect, in such: .mass volume

_courtrooms the first trial call is in reality a pretrial call. In response to this - R
- problem, it was suggested that in such courtrooms the first call in the case -

be simply designated pre-trial so that the public is not deceived into

thinking that their case will be actually heard the first time it appears-on the ¢ ({
court call. In other words, it was suggested that this problem was’ simply i
another example of a situation where proper communication with the pubhc

- would eliminate a great deal of inconvenience and mlsunderstandmg

- At various trmes_m all of the discussion sessions it was pointed out L
forcefully by various participants that the objections or criticisms voicedby -
~the Court Watchers were really not almed at mdmdual judges, but were

.xather crxtlcxsms aimed at inadequate licourt facilities or an inadequate

~ fumber of judicial personnel. Many judges reported that they never had the - : o

‘assistance of a bailiff in their courtroom Some others reported that seldom - -
did they have a clerk in attendance durmg court sessions. Many courtrooms

totally Jack separate jury holding facxhtles, thus making it necessary. for the

“jury to mingle with: the publlc and llb‘lgants in the courtroom or in the o
_courtroom corridors. , , :

It was further pomted out that ma,ny of the Court Watcher crltlcxsms* S

- appeared valid only in the mass volurrie courtrooms, such as traffic court,

_arraignment court, etc. It was strongly felt that the essential problem in .

~“these courtrooms was a matter of too few judges trying to handle too many :
~cases. Under these cireumstances all too often the convenience of the public :
‘and the appearance of justice. had to be sacrificed in favor of expediency in=

BRI

, handhng a large number of cases. The concensus was that the only adequate, .
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k'solutlon to this problem was the addition of more judicial personnel so that
the appropriate time could be spent on each htlgant’s individual case.

One of the more mterestmg conclusions agreed to by most of the : :

participants was that Court Watcher reports could be very useful in
" pointing out that many of the problems in the judicial system were not . -
problems of judicial personnel, but were really problems involving lack of
- resources to run the system properly. Most of the participants hoped that
~ Court Watcher reports could be of use in informing the public of the need
for addltlonal Jud1c1al facilities as well as addltlonal Judlclal personnel

»‘Toplc IV——RECENT DECISIONS :

A, Summary of Advance Readmg Materlal
Henderson v. Foster, 59 111.2d 343, 319 N:E.2d 789 (1974) o
First Finance Co. v. Pell'wm 62 111.2d 86, 338 N.E.2d &76 (1975) -
Emnglewood Hospztal Assoc..v." Knox, 7 11 Dec 367, 364 N.E. 2d 528
1977y -
Oredit Thrift of Am. v. Kitirell, 41 Ih, App 3d 361, 354N.E. 2d 59 (1976) -
Dobrowlski v. La Porte, 38 Il App 3d 492, 348 N.E.2d 237 (1976)

Outline of Recent Cases . -

B, Summary of Discussions
Report of Professors Rlchard C Groll and Rlchard A. Mlchael

The Reporters VV]Sh to extend sincere appreclatlon for the creative
;energles and leadership provided by the Judicial Committee; towit: Hon.
John W. Nielsen, Chairman; Hon. Myron T. Gomberg, Vice-Chairman plus
" Hon. Stephen Kernan, Hon. Arthur A. Sulhvan Jr. and Hon Meyer H.
~"Goldstein (Liaison). : :
_ The seminar sessions conducted at the Lake Shore Club on March 81
and April 1, 1977 were well attended and the d1scuss1on was hvely and -

enhghtemng ‘ TR

_The toplcs for dxscussmn were d1v1ded mto seven (7) maJ or areas, towﬂ; :

L Governmental Immumty R Garnzshment S
A series of recent Illinois Supreme Court and Ilinois Appellate Court e

- cases were discussed in’ detall (1 e.; see Adva,nced Readmg Matenals, 1977 ER

s Assomate Judge Semmar) A

) :yr




There was extenswe dlscussmn of First Fmafnce Co v Pellxum, 62 o
- T.2d 86, and the dlssentlng opinion contained therein. In essence, the -

: ,Ilhnms Supreme Court held, in that opinion, that the Tllinois Department; of

N Mental Health was not i immune from proceedings under the Wage Deduc—
-tion Act: :

Substantial discussion centered on the varylng mterpretahons (1 e. ,,k, ’

ma;]omty V. mmonty_opmlons) of IIl. Rev. Stat. 127-801 (1973) wherein the

legislature states: ... . the State of Ilhn01s shall not be made a defendant

. or partyin any co

, Most Judges in attendance expressed concern as to the deﬁnltlon of a -
“party” and agreed with the dissent in saying that an employer in a

proceeding 1nvolv1ng the apphcatmn of the Wage Deduction Act; should be
viewed as a“. . partyin. . . Court.”

The Judges in attendance at the seminar sessions all felt that there -
“should be clarification by the Illinois Supreme Court or the Illinois Legisla--
ture of the problems incident to supplementary proceedings where the =~
judgment debtor is receiving public assistance. Those participating in the -

decision 1nd1cated a feeling of msecurlty in deahng with these cons1stent

, problems

The dlscussxon of this topic ended with a dlsclosure of a Fede'raL Cowrt

L decision permitting 1mplementat1on of the Wage Deductlon Act as agamst a
postal worker

L .

: ‘II Jwrzsdzctzonal Proble'ms

As set out in the Advanced Reading Materials, a series of recent

Illinois Appellate Court decisions were discussed. The problems and i issues

raised by these cases were duly recorded by the partlmpants but there was
httle discussion. S ~

IIL Dzscovery Problems e

~those in attendance were less than satisfied with the opinion in Cox v.
~ Yellow Cyb Co., 61 111, 2d. 416. The participants felt that the Supreme.
Court had not resolved the difficult problem of defining the attorney—chent S

- The participating judges seemed extremely interested in dlscussmg the
recent Supreme Court cases involving discovery. However, the maJonty of

: pr1v11ege as it arises in personal mJury-respondlat superlor cases, .

~ discussed at great length, All in attendance agreed wholeheartedly with the .
. appellate decisions. Several pomts were made, however; towit: it is as-
. ‘sumed that the party engaged in'the destructlve discovery would be liable
.. for the damage suffered in the testing, if any. Also, a court should permlt L
such discovery so long- as there is reasonable foreseeablhty that the results o

‘The cases touching upon experimental and destructive testlng were

would be relevant to the resolutlon of the case at hand

"1977*REP0‘RT”’W o s
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IV. Motzon Pmctzce '

Kollath v. Chicago Title & Trust Cs., 62 T 2d. 2 (1975) was

- discussed. ALL judges in attendance agreed w1th the op1mon but indicated

*that it might generate some hardslup because of the “bad hablts” of some
‘ ‘members of the bar. S ,

V. Woﬂcmens ‘Compensation

While the cases set forth in the Advanced Readmg Materxals Were’ *

presented in detail - there was little dlscusmon

VI. Recent Amendments to the szl Practice Act
Recently the Illinois General Assembly passed House Bill #3957 whlch

was approved by the Governor on August 20, 1976. It is designated as-

‘Public Act $79-1434 and entitled: An Act In Relation To The Regulation Of

Medical Practice and Recovery for Ingzmes From Malpractzce Amendmg‘

Certam Acts Herein Named

This seminar toplc generated the most amount of mterest and discus-
. sion. Most judges in attendance disagreed with the legislation and thought
it to be unconstitutional.

- The new section 21.1 drew the least of the crltlmsm The judgeé N
: generally expressed the notion that having a “respondent in dlscovery o
" .would not be a bad practice, but doubted that it would accomphsh the

obJectwes they thought the drafters of the act envisioned.

. The new section 68.4 which allows a set off of up to fifty percent of a. .
Judgment in' an action ¢ agamst a licensed hospital or physician” basedonan ..
- allegation of “negligence or other wrongful act, not including intentional

torts” for one-half of all sums the plaintiff received in reimbursement for

medical expenses or lost wages from. “any other person, corporation, -

insurance company or fund” was discussed at great length. It was assumed,
though the act is not explicit, that this change in the substantlve rule,
, prevlously referred to as the Collateral Source Rule, would have apphcatlon

‘only in medical malpractlce cases. The statute would indicate’ a ‘broader
- application (e.g., a phys1clan who comnrutted personal 1n3ury Wl le dnvmg
an automoblle) ~ ; : :

~The amendment to Sectlon 41, ehrnlnatmg the showmg of mahce as a 7

; prerequls1te to. recovery was welcomed by most Judges attendmg the
‘seminar sessions. . .

Sections 58, 65.1 and 34 were dlscussed The methods Judges may be

- forced to 1mplement in drafting new verdict forms generated many ques- -
B txons alternate hypothetlcals and general dlscussmn :

v VII Sectzon 72 Motions - :
" The hlstory behind Sectxon 72 motlons coupled Wlth a long series of

hypothetlcals involving the proper 1nterpretatlon and 1mplementatlon of the

sectmn conduded the dmcusslon Sy



5
i
I
i
£
¢
15

Toplc V———CRIMINAL LAW

197 REPQRT; L L

: \)

A Summary of Advance Readmg Materlal

I1. TRIAL : ‘
3 Severance EC T T R

A
B,
C

m'.ci o .u.ovs‘x:'

= Instructlons , o
“Prosecutor’s Closmg Remarks

o = .cﬂ,o'siv >

B '_’t'TABLE OF CoN‘TENTS i

L _‘PRE—TRIAL
A

Arrest, Search” and Seizure - :
1. Probable cause for arrest. s

2 Warrantless search ik
8. Search Warrant based on mforrner S 1nf01matlon

Indictments and Informatlons
Indentlﬁcatlon Procedures

Bail
“Discovery -

Pre-Trial Psychlatnc Examlnatlons
Speedy Trial
Guilty Pleas — Admomshments

Standard of Proof — Sexually Dangerous Persons Act

‘ Medlcal Testlmony — Coroner’s Reports
" Admission of Defendants Statements
. Disclosure of Informer S Identlty at Tmal

Multlple Cnmes Conwctlons

IIIL. POsT TRIAL

CIaSSIﬁcatlon of Oﬁenses — Avaulable D1spos1t10ns S
Pre- Sentence ‘Report. and Hearmg ‘
Probatlon — Probatlon Revocatlon

- Part II — The Supreme Court——October, 1975 Term

Cases on Constltutlonal Cnmlnal Procedure i




o Hbt{??ﬁ-?

II.

HEga .cd?

IIT.
- A. Entrapment

ILLINOIS J UDICIAL CONFERENCE
‘ TABLE OF CONTENTS

SEARFH AND QEIZURE

Arrest Wlthout Warrant

‘Search of Vehicles =

Consent Search
*Checkpoint for Aliens

Subpoana of Bank Records '

Use of Evidence in Civil Tax Proceedmgs ‘
" Fourth Amendment Claims on Federal Habeas Corpus
SELFaIN CRIMINATION ' :

‘ﬁrhranda Warnings in LR.S. Investig‘ation o
- Reapproach of Defendant ‘Claiming Miranda Rights '

Impeachment by Post-eranda-Warnmgs Silence
*‘Subpoenas Dlrected At Others

Search Warrants

Self-Help by Peer'y SR s ,
OTHER PRE-TRIAL, RIGHTS = Lo

. B. Discovery "/ﬂ,
. C. . Guilty Pleas ﬁ{

Iv.

AHY oW

D. Pre-Trial Pubhcity
RIGHTS AT TRIAL
Jury Selection .
Trison Garb
Right to Cotinsel =~
Mistrial; Double Jeopardy :
' Two-Tier Court System , ,
- Deterxmnatlon of Obscenity Issue in Crlmmal Case ;
POST—TRIAL RIGHTS ‘ ‘

‘A, The Death Penalty .+

... B.. Prison Discipline :
~ C. Prison Transfer = |

Summary- of Discussiors

- . D. ~Federal 'Habeas:Corpﬁs v



1977REPORT T e

Report of Professor Terrence F Klely o

"The above sessions convered‘baslcallye the same materlals_ as the earlier

'Crmunal‘Law sessions for Circuit Judges, This time, however, Judges I.
- Neimann, Stein and myself dispensed with the hypothetical questions and -+

concentrated on very recént Illinois . and federal declsvons an’ search

. seizure, sentencxng and probatlon . . , : B
The sessions were very well attended and_there was qulte an 1nte1- o

change among the part1c1pants and the panel.
~ " The only substantial addition tp.my earlier leport vvould be to mform

_you that all of the participants ‘want a statutory clarification of whether or :

not costs may be’ assessed under the new supervlsxon statute

~ Topic VI-—-JUVENILE LAW

Al Summary of Advance Readmg Matemal

CON TENTS

Sectlon A, Dehnquencv Proceedmgs ‘ S
" 1. Comparison to Criminal Law and Procedure o
IT. Jurisdiction L
III. ”Detentlon

o 1V. Motions to Permit Cnmmal Prosecutlons

V. PreadJudlcatlon Motions
- VI Adjudicatory Hearing
VII. Dispositional Hearing

| VIIL Revocation of* Probatlon or Cond1t10na1 Dlscharge

(IX. Other Orders "
“X. ‘nDutxes and Power of Court After Dlsposmon o

Sectlon B. Mmors Othermse In Need of Superwsmn (MIN S)
1. Detentlon Hearmg — Mmor’s Fxrst Appearance ' !
1L AdJudlcatory rIeanng
CIILL Dlsposﬁ;mnal Hearmg

Sectlon C Dependency And Neglect" na ‘

L Pohcy

II Junsdlctlon and Venue
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I11. Procedures Authomzed Before Petition Has Been Flled '
- IV. Procedures Authorized Before AdJudlcatlon '
V.o AdJudlcabory Heanng C
\ VI Dispositional Hearings
' \\\ . VII. Issues of Appeal

- B. 'Summary of Discussions -
“Report of Professors Jill K. McNulty end Patrick D. McAnany :

Report of Issues and Ideas Dlscussed at the Semmar on Juvem]e Law
' at the 1977 Assocnate Judges Semmar

Trajﬁc cases

Several Judges remarked that recent revisions in the Criminal Code

" and in the Motor Vehicle Code have resulted in more severe penalties for:
~ traffic offenses. This raises the question of which, if any, traffic offenses
should be handled under the Juvenile Court Act in light of the language

, contamed in Section 702-7(2). There were the followmg three points of view:

1. Handle all traflic offenses in Juvenile Court.

2, “Eandle all traffic offenses in traffic court, but pumsh by fine only.
" However, this can raise: Williams v. Illinois problems if nonpay-
ment, results i in incarceration. .

*3. Handle all serious traffic cases in J uvemle Court and allow ‘the rest
to be tried in traffic court. :

There was some discussion as to how Juvemle court Judges can handle
license suspension cases and avoid problems raised in the Herrod case. It
~ was noted that Section 702-9(1) of the Juvenile Court Act required that the -
Secretary of State be notified if the juvenilé has been adJudged dehnquent_
. for certain traffic oﬁ‘enses specified therein.

_ “Some Judges felt that a juvenile conv1cted of a traffic offense could be o
incarcerated in the Department of Correctlons J uvemle D1v1s1on if the
: Judge saw ﬁt to 1mpose Jaﬂ time. ~

: Restztutzon C’osts and Publ,zc Servzce as a Condztzon of Probatzon

. Seve1 al Judges wanted to clarlfy restltutlon as a condltlon of probatlon
They noted the omission of it as a suggested condition under Section 705-3-

I T

-of the Juvemle Court Act whereas it was specifically included in adult PR '
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b probatlon condltlons Most thought that there was general authomty todo . E
" s0 because of the omnibus clause at the end of Section 705-3(2). ‘There was
- doubt about whether a youth could be held in contempt for not paying

restitution; whether his parents-could be made to pay; and the relationship
 between restitution and general liability for hIS acts under the law. -

Costs, mcludmg costs for'an attorney, were dlscussed Approx1mately .
25% indicated that they assessed court costs and attornev S fees against the

parents if they are able to pay. -

‘Public service. te.g. workmg for the commumty in some VOlunteer >

vcapamty) was used on occasion (about 15%). There was some 1nterest in this,

. -but-a concern ‘that thxs type of thmg mlght run afoul of the Herrodf

s reprlmands

Trafnsfer Hecmngs (Sectzon 702-’7(3) Motzons)

A difference of oplmon was V01ced about the need for a prehrmnary |
‘hearmg in-adult court after a full transfer hearmg ‘has been given in -

- Juvenile Court, Several judges indicated that they thought the probable

- cause determination found in the juvenile transfer hearing was satisfactory
. for adult purposes as well, since the Juvenile Court is not a separate court ‘

but in Cook County merely a different lelSlOIl of the cir cult court

Termmatzon of Parental Rzghts Cases

Some Judges 1nd1cated that States Attorneys are experiencing pressure
from DOFS to enter termination petitions agamst parents immediately on

filing of neglect/dependency petitions or soon thereafter without there
being sufficient grounds therefor. There seems to be a shift in policy by  °~

. DCFS toward earher termmatlon Yather than extended foster care place—
ment. : :

A questlon was raised about whether a petltlon to termmate pdrental

‘rights could be entertained under the Juvenile Court Act prior to the = = = ‘
minor’s having been adjudged a ward of the court. Certain language inthe - -
. Act would appear to preclude this possibility. A suggestlon was made that 1t =

‘ mlght be wise' to amend the Act to permlt this.

Soczal sttory Report

Now that an exphclt ﬁndmg that wardshlp isin thc best 1nterest of the, .

" minor is now required, a question was raised about the evidentiary basis for
the finding. One judge indicated that he often will take an admission, but

~priorto finding delinquency would have a social done. After it was avaﬂable AR
" ‘he would hold a hearmg at which time the social prov1des the ev1dent1ary L ™

- bas1s that wardshlp is in the best 1nterest of the mmor
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- Clear and Convineing Evidence -

= ’ ~ Judge Costaraised the question of whether Illinois appellate courts are
PR * aceurately describing clear and "ncmg evidence in their opinions: re-

" versing termination cases on th sis of msuﬁimency of the evidence. He
indicated that several have uchﬁl". llu, term “reasonable doubt” in defining
clear and convincing evidence;t} ,L;. confusing it with the criminal standard.

. Either it is an effort to equate. ;Llc termination standard with the criminal

. one (there is some leaning thig wav} or.it may SImply be a careless way of -
defining what the standard is, = « '

“Physzcal Abuse”

“Judge Costa feels that this critical language in the Juvenile Court Actis

" not sufficiently defined. Apart from being “non-accidental” there is no

-~ further report to define it. Because of the severe consequences that flow

from a finding of neglect based on physwal abuse he thinks 1t should be
deﬁned more precxsely

Social Worker 'Pfrivilége :

, Under recent Illinois case law, the statutory privilege for communica-

tion between a caseworker and parents would apply when parents are .

" seeking help from an agency, but not when the caseworker is investigating
pursuant to the ‘Juvenile Court Act or the Abused and Neglected Child
Reportmg Act. , ;

| Toplc VII——EVIDDNCE

: A Summary of Advance Reading Materlal

Sy

HYPOTHE TI CAL PR OBLEMS

1(a) Walter Dange1 ous, dnvmg down the street struck Veronica Victim,
- age 4, and severely injured her. At the resulting trial, defendant ‘
attempted to introduce testimony of & witness that Veronica had

~darted out from between 2 parked cars directly into the path of o

Dangerous vehicle. Objection. o
l(b) Veronica Victim sued Walter Dangerous for injuries sustalned in an

‘ acc1dent at'the intersection of U.S. 41 and State: Highway 10,

.-~ County, Hlinois. Plaintiff Victim called to the stand 2

" Sheriff’s deputles who testified that they were riding in their ¢ crulser
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"on State nghway 10, and were possibly % mile from the above—
‘mentioned intersection. Suddenly a green: sedan passed them at a

. rapld rate of speed and disappeared around a curve in the road. The

,deputles proceeded to the subject intersection where they saw that

an accident had occurred. One of the cars involved in the accident

was a green sedan. The testimony of both deputies was that the

sedan was the same shade of green, and of the same model and

design as the car that had just passed them. This car was driven by -
" defendant Dangerous. One of the deputies testified that, in his

opinion, the green car was traveling about 80 miles per hour whenit
~had passed the highway patrol car. Only a few seconds had elapsed

between the time that the green car passed the deputies and their

- arrival at the scene of the accident. Both men testified that they saw

' 2a).

no other green car. Is the testimony set forth above admissible?

P, driver of one car, sues D, driver of another car, for injuries.
R sustamed in an mtersectlon coilision. As part of his case D presents
witness' W who would testify that he had observed D as a driver for

tlurty years ‘and was of the opinion that D was a careful driver.

2(b).
- 'While the doctor was being cross-examined he stated that his reason .
“for not paying the attorney was because he considered the attorney
~to be a “dishonest and corrupt man — and I can prove this.” The

Objection. What ruling and why?. :
An attorney sued a doctor for non—payment of the attorney’s fee

attorney then brought in 5 witnesses who testified as to the attorney
plaintiff’s good character. Was this testimony admissibie? '

S, age 17, borrowed his father’s car in order to drive to a movie. On
h1s way to the movie he ran a red light and collided: WIth an

automobile driven by P. P sues the father, alleging that the father is
liable under respondeat superior and in negligently entrusting his ¢
to an incompetent driver. P attempts to introduce evidence of 3

' previous accidents of S which occurred in the last month. They were

~ would like to éross-examine X/ concerning X's 2 prior admissions to

" the county hospital. In the 2 years prior to the accident X had been
admitted to county hospital once for an mjured knee and another =
time for a skull fracture Subsequent to her shp and fall p]alntlﬁ‘ was R

“all caused by - S's running a red light. ObJect1on What rulmg and

why?
Assume plamtltf wasina Shop & Rob (S & R) grocery store and she

fell and injured herself. She files suit against S & R. Durmg the - g
defense case the attorney for S & R introduced the fact that she for
- the past 3 years had filed 8 shp~and fall lawsuits. Assunie all of them®
* had been filed against other grocery store chains. The attorney for

the plamtlff objects. What result and why? .

“X”.an elderly pedestman sued the city for a fractured hip sustamed '

as a result of a/ fall on a broken sidewalk. The attorney for the city
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5(a).

5(b).

X 6(5)
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involved in another accident in which she broke a finger. May the city

attorney cross-examine plaintiff concerning these other occurrences?
Assume, that the cause of the prior and subsequent accidents was

- dizziness on the part of the plaintiff. Now may the attorney for the

eity cross-examine the plaintiff on these injuries?

Suppose that the attorney for the city was able to show that the prior
and subsequent injuries were to the same area of plaintiff’s hip as is
involved in the case on trial. Now may the attotney for the city
questlon the plamtlff concermng the prior and subsequent accidents?

P brought a suit agamst D for $500 000 for injuries sustained when

~ she fell on a stairway in D’s theater. She testified that while de-

- seending the stairs, the carpet slipped and as a result, she fell on her

back and was severely injured. At the trial, P introduced an expert -

 who testified that the carpet on the stairway where P fell was %-inch : A,
~ thick and was loose because the tacks, which were about %-inch long,

6(b).

had been loosened. Moreover; X, a witness for P, testified that 2
weeks before P’s injury, he saw 2 girls fall at the same spot where P
had fallen. No evidence was presented that any representative of D

‘was told about the fact that the 2 girls fell at this spot.

D’s Manager testified that the carpet had been in place for 5 years

. and, to his knowledge, no one had ever slipped and fallen on that -

G(c)

carpet or any carpet in the theater. Is such testimony admissible? -
Assume that there had been no prior testimony concerning other

'acadents on the stairway. D’s Manager still testifies that no one has

ever slipped and fallen on the carpet in question since it wes in-
stalled. Objection, What result and why? '

Suit for wrongful death P attempts to introduce the fact that
10,000 Corview motor cars have defective exhaust systems, which is
P’s theory of the cause of death in the instant case. S

P was driving his car when he was fatally injured in a crossing gate
aceident by a railroad train. P died and his wife sued the railroad for

‘wrongful death. The engineer of the train testified that P had ignored

" a warning red light at the crossing, P’s wife testified that P had

driven across this crossing every day on his way to work and that he

always stopped at the crossing, looked both ways, and then carefully
crossed the tracks. Objection. What ruling and why?

. Blmer Jones was indicted for the murder of Joe Henry Smith.
Previous to the trial, defendant had entered a plea of not guilty,

based on a claim of self-defense. The State, in proving'its case, did

" not introduce any evidence pertaining to defendant Elmer Jones’

: ,reputatlon The defendant, in presenting his evidence, offered sev- - -
;eral witnesses who testlﬁed over objection, to Elmers ‘previous

“good character.” During cross-examination, the attorney for the ‘

“ State asked each witness whether they were aware that Elmer had
- been convmted of assault and battery some 17 years before the trial.
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9(b). Next counsel for defendant Jones called James McCoy, a fmend of
. both defendant and the victim. Defense counsel asked McCoy, “Were
‘you acquainted with the victim., Mr. Smith?” Answer: “Yes.” Ques- -
, tion: “Are you familiar with the deceased, Joe Henry Smith’s repu-
# - - tation, prior to and on the date he died for being a quiet, peaceable,
- law'abiding citizen’in the community in which he works?” The State’s
Attorney obJected again. (Assume overruled). Mr. McCoy then
 answered, “Yes.” Defense counsel then asked, “What is that repu- -
' ,,tatlon‘T” Answer: “Smith’s reputation was terrible. He was a violent, - e
quarrelsome man.” ObJectlon (Assume overruled).. R 8

On cross-exammatlon, McCoy was asked the followmg questmns
Question: “Are you familiar with the fact that Joe Henry Smith won
- the purple heart for bravery as a G.I. in Viet Nam?” Objection.
(Assume overruled) Answer: “No,” Questior: “Name one particular =/
instance of victim Smith’s engagmg in an act of wolence ” Objection,
(Assume sustained). i

9(c). Upon rebuttal, the State offered ev1dence as to defendant Elmer (4;“"'5
.~ Jones’ bad reputation for peaceableness and non-violence, Whlch /
evidence consisted of the following: -

(1) The personal opinion of 8 witnesses who knew Elmer Jones
because each had worked with Jones for several years and had
~ been in daily contact with him; T

| (2)* The particular facts each’ witness believed demonstrated de-
 fendant Jones’ bad character for peaceableness and non-vio- -
lerice. ~

(8) Rumors that each witness had learned from people who had
purported to be friends. of the defendant; and

4) ‘General reputamon for lack of peacefulness and for v101ence of
- Jones in the community in whlch he lived Just prior to v1ct1m
Smith’s death. '

Assume the ob;)ectlons are tlmely made to (1) (2) (3) and (4) How
. would you rule in each instance? ~

10,  Ralph Ranger is indicted for the armed robbery of a hquor store At
- trial, State calls police officer Jack Armstrong, who testifies that he
was the investigating officer in three previous armed robbery cases in
which Ranger had been mdlcted the last two of which resulted i m
convictions, and that in all three the method of operation, or “m.o.,”
- were identical because in each prekus case involving Ranger, the =
_ robber had beaten his victim with a pipe or club, Objection.

11, Walter Weu'd is mdlcted for the crime of indecent liberties commn‘— RN
- tedagainstan 8—year-old girl, Veronica Victim. At the trial, the State = -
attempts in its case-m—chlef to introduce the testimony of four other R
- alleged: v1ct1ms that they were attacked by Weird, and that inall four
*of these att acks each wﬂ;ness would testlfy that the method of

&
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‘operation was that Weird stopped the young gn'ls at or near a bus

stop and offered them Gir] Scout cookies wrapped in a brown wrap- -
per and then told each girl they could have more cookies if they got

~into the car with Weird. These four witnesses would have testified
~ further that when Weird offered cookies to them, ‘he was weanng

Mickey Mouse ears on his head.

Two automobiles owned and operated by PDavid and Lynn collided at
an intersection. The accxdent occurred in'the center of the intersec- ‘
tion which was controlled by an automatic traffic light. There were no -
witnesses to the oceurrence other than the two drivers, and only the
respective automobiles were involved. Lynn filed suit alleging that
David had entered the intersection against the traffic signal. During

~ the course of the trial, Lynn’s attorney attempted to introduce the

following letter addressed to Lynn sxgned by Dav1d ‘and dated the
day after the accident:

Dear Lynn,
© T'm sorry your car was damaged last night in ‘that collision. If
you wish I'll be happy to pay you $500.00 since I don’t want another
“claim filed with my insurer. I sure: wish I’d been paying more
attention to the lights last night. ’
Sincerely,

David
Objection, What result and why?

Suppose one George had been riding with Lynn durmg the accldent‘ |
and now testifies for David. May Lynn impeach George by Showmg ~
that George had compromised a claim against David? - ‘

Plaintiff, a 4-year-old child was injured by debris in a lot near an
abandoned house, one of a number of such houses owned by the

- defendant steel company. It was contended that the area Was an
“attractive nuisance and that it was neither adequately fenced off nor

cleared of rubbish so as to render the area harmless to children who
frequently played there. D argued that the.cost of razing the build-
ings on the various lots and cleaning up all the yards (estimated to be
a-total of about $55,000) was not shght compared to the risk to the

children as argued by P. '

“P’s father offered to testify that after the accident five or six men

using a truck and a bulldozer razed the building and c¢leaned up the
yards. He estimated their working time to be about two hours and
their cost to be about $100.00. Objection. What ruling and why?
P sues D company alleging that one of their servants ran into P with
his -automobile.. D.company denies that the tort-feasor was one of

_ their servants and denies that they own the ‘automobile. P offers

testimony to show that D company purchased a liability insurance
pohcy for that automobile, Objection: What ruling and why" '



B Su‘m’n‘nary of Discussions
SUGGESTED ANSWERS TO HYPOTHETICALS
Report of Professors Elliot H. Goldstein and Robert G. Spector

QUE STION la——MA’l ERIALITY

ThJS problem raises the dlfference between ev1dence that is 1mmatenal
“and evidence that is irrelevant. While the two terms are often used
interchangeably, immateriality is properly used when the proponent is
attempting to prove a point not properly provable in the case. Materiality is
~_determined by the substantive law, within the framework of the pleadings.
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Cleary, Handbook of Illinois Evidence, § 12.1 at 205-206 (2nd ed. 1963) -

- [hereinafter cited as Cleary]. Hunter, Trial Handbook for Lawyers, § 33.3

at 312 (4th ed. 1972) [hereinafter c1ted as Hunter]. Thus, in the present case

if the defendant was attempting to prove that Veronica was contributorily -
' neghgent the proper objection would be immateriality. Thisis so becausea

child of four cannot, as a matter of law, be negligent. Cf. Romine v.
Waiseka, 341 111. App. 370, 91 N.E. 2d 76 (1950). However, if the evidence

was offered to show the lack of any neghgence of the defendant then the

1mmaterlahty obJectmn dlsappears L

QUESTION 1b—RELEVANCY

This problem raises the issue of the relevaney of circumstantial evi-
-dence. All evidence must be relevant to be admissible; that is, it must have a

tendency to render a provosition in issue more or less probable in light of

logie, experience, and accepted assumptions concerning human behavior.
People v: Newsome, 291 111. 11, 125 N.E. 735 (1920), Cleary § 12.1 at 206.

If the proffered evidence meets that standard the judge should admit
it, unless the probative value of the evidence is unduly prejudicial, unduly

' time consuming, or distracting from the main issues. Cleary § 12.2 at 207; -

Humnter § 33.4 at 312, The decision is one best left to the trial court’s
discretion and an appellate court wﬂl not reverse a relevancy decision

" “except for abuse of that discretion. C. McCormlck Dwdence 2d § 185 at

- 440. [heremafter cited as McC'ormzclc]

In the present case the evidence appears to be relevant, The fact that

the defendant Walter Dangerous was observed one-half mile before the

~ accident driving at 80 miles an hour renders it more probable that he was B
- speeding at the time of the accident than it was before the evidence was
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’mbroduced The ewdence appears probatlve because of the short amount of
time and distance between the point of observatlon and the pomt of the

- accident.

The plaintiff laid a sufﬁment foundation for the admlsmblhty of the
evidence by having the officer testify that the car- that passed him was the
- same model and shade of green as Dangerous’ car.

" There is no problem in allowing the officer to testlfy as to the speed of 5

the car, even though he only observed the car momentanly Conway Vs
Ta'mbomm 63 I11. App 2d 190, 215 N.E.2d 303 (1966)

; QUESTIQN Za_GHARACTER TESTIMONY—CIVIL CASES

This problem raises the question of the introduction of character
- testimony in civil cases. Character testimony is not permitted circumstan-
“tially in civil cases. Cleary § 12.5 at 209. When it is suggested that a person
is more or less likely to act in a certain way because of that person’s
character, the testlmony is normally inadmissible. Salem v. Webster, 192
1. 369, 61 N.E. 323 (1901). Thus, in this case,. the defendant cannot
exculpate himself by showing that Liéis a good dmver He is asking the
factfinder to infer that because he is a good driver he was not negligent on
that particular occasion. This he may not do. Hunter, § 72.7 at 742.

This general rule should be distinguished from those cases Where g
‘spec1ﬁc prior instances are introduced to show plaintifi’s exercise of due
- -care when there are no eyertnesses See Problem 8 and cases cited there. -

'QUESTION 2b ‘

Ordinarily the doctor’s testimony as to the attomey’s character (dis-
" _honest and corrupt) should not be admissible based. on relevancv See -
. -Question 2a. A motion to strike may have been appropriate. “Howevm, if

" one party’s evidence opens up an issue and the other party will be preju-

diced unless he can introduce contradictory or explanatory evidence he
should be permitted to do so.” Herget Nat. Bank of Pekin v. Johnson, 21 IlI.
. App. 3d 1024.315 N.E.2d 191 (1974). However, the rule will not permit a

party to introduce evidence which should not be. admitted simply because
. “the opposite party has brought out some evidence on that subject. Thus, -
- admission of the testimony is discretiomry with the trial court judge.

In this case the trial judge WouId have to decide whether the attorney

* suffered real preJudlce and whether, even if he did, five witnesses testifying

as-to what is: basmally ob_]eetlonable ev1dence is ne('essary to counter the =~

preJudlce
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s QUESTION 3——CHARACTER IN ISSUE -

, Problem three raxses another aspect of the use of charactex evxdence in
»c1v11 cases. Here there are two counts in the case: respondeat superior and

negligent entrustment. As to the first count, the character evidence is ‘
offered circumstantially and should be excluded as in Problem 2a. On the
second count, character is in issue. ‘That is, the plaintiff must prove that the

sonisan incompetent driver as an element of the ¢ase. The son’s character

is the issue in the case. ‘Consolidated Coal Co. . Semger 1’79 1. 370, 53

fN E. 733 (1899); Cleary, § 12.4 at 208. ¥
Here we have a case where the ev1dence 1s admissible for one purpose

: but inadmissible for another purpose. ‘The court should admit the evidence

for that limited purpose. Migdell v. Stone, 175 TIL. 261, 51 N.E. 906 (1898).
The court should then instruct the jury as to the hmxted purpose for which
the eviderice was admitted. Chicago, R.I. & P.R. Co. v. Claih, 108 T1L. 113

(1883). Failure to so instruct may be reversible error. Clark v. A. Bazzom '

& Co,, T1IL App 2d 334, 129 N.E.2d 435 (1955)

QUESTION 4——SIMILAR CLAIMS

; Ev1dence whlch tends to show only that the plamtlﬁ‘ isa chromc htlgan'c
- is inadmissible to impeach a present claim since it is in the nature of general
character evidence. See McCormick, § 196 at 466. ' ;

Here the evldence might be offered to show that the present clanm is
“false. The relevancy is based on the premise that repeated injuries Qf the
same kind are unlikely to happen to one person by accident. On the other

- ‘hand, the evidence is prejudicial and standing alone would seldom supporta .
finding of fraud. McCormick suggests that the judge, balancing probative. .

o

value against prejudice, should admit the evidence only when the proponent s '-" i

~ has produced or will produce other evidence of fraud.

Of course, other injuries ‘of the plaintiff are provable to- mltlgate ,

damages if they relate to the injuries being complained of by the plalntlff
- Chicago City R. C. v. Camevin, 72 Ill. App. 81 (1897).

~'With evidence of eight prior mJurles, it is likely that one or more of the
accidents could have caused injuries. similar to the i injuries in question, In -
that case; evidence of those sPec1ﬁc 1nJur1es would be adrrus51ble to mitigate

; damages }
QUESTION 5—OTHER ACCIDENTS

~Inthe 1mt1al fact situation it appears as 1f the clty attorney is attempt-

'bmg to -cross-examine the plaintiff in an attempt to show the plaintiff is .

~ accident prone or has a character trait of being careless, All this evidence
: tends to show is a propensity for being neghgent The general rule qf

i
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',exclusxon of character evidence in civil cases has been strictly apphed to.

these types of cases, thus prohibiting this type of cross-examination. As
Illinois courts have held, «. . . [c]onduct of a person ori ahother oceasion or
“oceasions is irrelevant on the question of his=conduct on the oceasion in
issue.” Herget Nat. Bank of Pekin v. Johnson, 21 Tll. App.3d 1024, 319

" N.E.2d 191 (1974), see also Bevelhezmer 7 Gzemclc 33 Ill App.3d 988, 339

N,E.2d 299 (1975). .

In Thombwrg . Perleberg, 158 N W. 2d 188at 191 (N.D. 1968), counsel
for plaintiff asked defendant on cross-examination: -

“Q. Asamatter of fact, Mr. Perleberg, you havea constant record v

of accxdents and traflic Vlolatlons, do you not?”

The court held this questlon clearly was improper. The general ruleis |

that the commission of an act cannot be proved by showing the commission

of similar acts by the same person at other times. 29 Am Jur.2d, Emdence,‘ o

. oser. 298, p. 342,

Even propOnents of the admlssmn character in civil cases adrmt that
‘accident proneness is not admissible. James and Dickinson, Accident Pfron-
eness and Accident Law, 63 Harv L. Rev. 769 (1950)

QUFpTION 5a

, It appeax s as if the c1ty attorney is attemptmg to show that the cause of |
this particular accident was dizziness on plaintiff’s part, rather than de- -

fendant’s negligence. Medically provable dizziness as a permanent condition
- would be admissible as tending to show the cause of the accident. See Marut

. Costello, 53 I11. App.2d 340, 202 N.E. 2d 853 (1964)-aff’d 34 T11.2d 125, 214 ,

N.E.2d 768 (1966). However in this case, there has been no ev1dence
showing that the dizziness was a continuing condition, Thus, all that
defendant’s cross-examination tends to show is isolated prior accidents.

Without further facts connecting the prior dizziness or subsequent dizziness

to the accident, the cross-examination probably is irrelevant. See Caley v.
- Mamicke, 29 111 App.2d 323, 173 N.E.2d 209, reversed on other grounds, 24

- T11.2d 390, 182 N, E.2d 206 (1961). However, the decision is probably within

the judges discretion, the other accidents and dizziness being both prior to
-and subsequent to the accident in questlon : :

QUESTION 5b

In this case the c1ty attorney is attemptmg to show that not all of
plalntlﬁ?s damages were caused by this particular accident. This is Proper ’

- because there is a relevant connection betweeti the accidents; that is, that

plalntnff’s injuries were caused by a prior accident and not.by this accident. .- i
This falls within the guidelines concerning the relevaney of prior accidents’

‘ set down in Caley v. Mamclce cited above.

RS
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| ‘QUESTION 6a——RELEVAN(JY SIMILAR OOCURRENCES

, It is debatable whether ev:dence of pnor and similar occurrences is
admissible to prove the existence of a dangerous or defective condition. To.
~ be admissible, similar acts, occurrences or transactions must be related to
‘the issues of the case on tnal See Independent Oil Men’s Association v.
Fort Dearborn National Bank, 311 Il 278, 142 N.E. 458 (1924). If theyare
‘not related to the issues ontrial, they are not only irrelevant but are -
immaterial. In this case, it is unclear whether the two girls who had fallenat

the same spot where P had fallen some two weeks earlier had in fact shpped N 3

on the loose rug, as had P. Before evidence of similar acts can be admitted,
it must be shown that the essential condition and cause of the accident are -

' the same. Thus, evidence of other accidents may be introduced to prove the

existence of a dangerous or defective condition. if the accident were in fact
the result of a common and dangerous cause and where the dangerous
instrumentality or cause was in the same condition it was in when the other
aceidents occury ed.-See Moore . Bloommgton D & C Razl'road 295 1L 63
128 N.E. 721 (1920).

: The cases are clear that evidence of similar occurrences is adm1ss1ble to
‘prove notice of an otherwise proved dangerous or defective condition.
Where notice to the defendant of a dangerous condition is an issue, the fact -
that other accidents occurred or did not occur there is admissible to show -

_ that defendant probably had or did not have notice of such condition, See

Wolczek v. Public Service Co., 342 T1l. 482, 174 N.E. 577 (1930). The

- frequency of such s‘inﬁl’érac'cidents may be shown to establish defendant’s
,knowledge of a dangerous condition. See Welter v. Bowman Dairy Co., 818
TIL. App. 305, 47 N.E.2d 739-(1943). Thus, as stated in. Ray v. Cock Robm,

Ime., 57 T1.2d 19, 310 N.E.2d 9 (1974), - evidence of sufficiently related
kacc1dents may be used to show that an owner had riotice of the existence of

- an unsafe condition and that the unsafe condition caused other acmdents ‘

" Such evidence also goes to the foreseeablhty of an accident. :

_ Here the Comriittee questlons the relevancy of a smgle prior incident o
~ in a public building to prove a true defect without stronger evidence of

similarity. There are cases which state that the same place is suﬁ"lcxent for
admissibility but affect the weight of the eviderice. As to the notice issue, it
is unnecessary to have positive evidence that defendant was told about the .
prior accidents. The ewdence of other prior accidents made it more hke]y
‘that defendant knew or. should have known of the dangerous or defectlve B
: condltlon Generally, see Hume'r § 75 3 at 772, o :

QUESTION 6b

.. The defendant is entltled to show that there have been no other L
~ accidents for the purpose of showing defendant’s lack of knowledge of the -~ .
~_dangerous condition. Campzonv Chwago La'ndscape Co 295 Ill App 225 '

14 N.E.2d 879 (1938). o
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However in order for the eVIdence tobe adrms51ble the defendant must,

show that the carpet was in the same condition throughout the five year -~

period. Hansen v. Henrice’s Inc., 319 TIl. App. 458, 49 N.E.2d 87 (1943)Cf.
szth v, Cztfq of Rock Island, 22 III App Zd 389, 161 N.E. 2d 369 (1959) 5

QUES’I‘ION 6

‘The admISSIbﬂIty of defendant’s testlmony does not depend on the
evidence of prior accidents by plaintiff. The rule allowmg evidence of no
accidents is considered to be a corollary of the rule that plaintiff may show

~other accidents. See Campion v. Chicago Landscape, cited above. Solong

-as plaintiff has alleged in his pleading that the carpet was dangerous, the
* defendant should be able to introduce evidence of alack of accidentsto showe
want of knowledge of the dangerous condition. :

QUESTION 7—RELEVANCY .::IMILAR OCCURRENCES

The case attempts to-show the similar occurrence of a defect ina large] ‘
number of manufactured products to illustrate that the particular motc:

* vehicle had a defective exhaust system which was a dangerous instrumen- . -

tality and the cause of the accident. See Viahovich v. Betts Machine Co., 45
111.2d 506, 260 N.E.2d 230 (1970), a products liability case where the
particular acc1dent was caused by a shattering of a plastic truck light lens.
EVIdence of the shattering of other lenses produced by the manufacturer
was admissible both to show the defect and dangerous condition and to show
notice. Given the facts of 7b, the Viahovich decision is controlling and the
‘eviderice is admissible. See McCorrmclc § 200 at 473. Compare Hardman v.
Helen Curtis, 48 Tl App.2d 42, 198 N. E.2d (1964), where the court
approved admission of no other acc1dents ina products hablhty case. :

‘ QUESTIONS'——'HAB'IT :

“use of habit testlmony A habitisa partlcula’"

way of doing particular thmgs ‘Here P had ahabit of always stopping at this
railroad crossing on his way to work.  Evidence of .this habit would be -
- admissible to show due care, Casey v. Chicago Rys. Co., 269 T11. 386, 109

: 'N.E. 984.(1915), provided there are no eyewitnesses. Hann v.. Brooks, 331

TI1. App. 535, 73 N.E.2d 624 (1947). Here the engineer of the train is an

_eyewitness, therefore habit testimony .is inadmissible. Bwrry . Elgm

. J.E.R. C’o 132 11L App 2d 371 270 N E. 2d 152 (1971) :

This problem involves f 1

. \\;i. }
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o QUESTION 92— RELEVANCY, CHARACTER REPUTATION OF

‘ ACCUSED IN CRIMINAL CASE

The prosecutlon may not prove the defendant’s bad cha1 acter unless ‘
and untll defendant has “opened the door” by first introducing evidence of
defendant’s good character. In other words, in'a criminal case, the prose- -
cutlon cannot produce evidence of defendant’s bad character as part of its
case in chief. It is the defendant who decides whether his character will be

“inissue at the trial. See People v. Haas, 293 I11. 274,127 N E. 740 (1920) and

People v. Lewis, 25 111.2d°442, 185 N.E.2d 254 (1962). - [

In the instant case, "the prosecutor quite propelly refrained from S
presentmg any evidence of defendant’s character generally, or with refer-.
‘ence to a particular trait theréof. The defendant offered witnesses who

testified to defendant’s previous good character. However, the reputatlon
that may be shown is reputation for a partmular trait mvolved in the
commission of the alleged crime; in the instant case, for example the

~“reputation for peaceableness and the lack of a violent disposition. Tnstead,
- defendant apparently has presented ‘witnesses who testified as to the -

geperal reputation for being law abiding. This is not the best practice and

‘may be in error. See Peoplé v. Redola, 300 I11. 892, 133 N.E. 292 (1921). As

stated in People v. Partee; 17 I1l. App.3d 166, 308 N.E. 2d 18 (1974) the

‘evidence of, good character offered by an accused must reldte to that trait of

character which is involved in the crime charged so the proof of good

character will render it unlikely that he Would be gmlty of that parmcular i
crime.

* The third issue in 9a concerns the questlonmg by the prosecutor of '
defendant’s reputation witnesses as to their awareness that Elmer, the
defendant, had been convicted of essault and battery (acrime contalmng the
relevant character trait at the present trial) some 17 years before the
current trial. If the defendant puts his character at issue, as defendant -
Elmer did here by proving his good reputatlon for the relevant character

. trait, ‘the’ prosecution may rebut. by testing the character witness by
. cross-examination as to the character witness’ knowledge of the reputation
- which he has testified about. Thus, a character witness for the defendant g
" may be asked on cross-examination if he has actually heard the. epatation: .

for the relevant trait dlscussed by whom, when and where, and éven about .

certain reports, conversatlonu, and/or disparaging rumors which the wit- =~

ness may have heard in the community and which negative the character

~sought to be estabhshed See Penple . G'reeley, 14 11 2d 428, 152 N.E. 2d . |

825(1958). -
‘A peculiar Ill1n01s rule, however is that the witness cannot be cl'oss-'.

; examined as to spec1ﬁc acts.of mlsconduct ‘nor may such acts be proved by " :

extrinsic evidence in rebuttal, nor may a character witness be asked .

* whether he can state under oath that the accused did not commit the alleged- -
crime: See People . Gfreeley, supm and People v, Ande’rson, 337 11L. 310 :

LUNEE LT
N
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169 N.E. 243 (1929), and Humnter, at Sectlon 72.8. The dlstmctlon between

questions concermng rumors and !sparaging conversation, and specific

- instances is that in one situation, y6u are properly testing the reputation
...~ witness’ knowledge of the character he has given sworn testimony to, butin =
~ the latter situation he would be giving spemﬁc acts that could be used

c1rcumstant1ally The distinction is reduced to the character witness being
properly asked “Have you heard that the defendant was arrested and/or
convicted of assault and battery?”, but a witness may not be asked “Did you

. kmow that defendant was arrested and convicted for assault and battery?”.
The phrase in the particular problem here.“were you aware”; seems to be
more like “did you know” than “have you heard” the rumor. 'I’herefore, the
' Committee believes cross-examination by prosecutor herein is objectionable

in Illinois. See generally, ]‘JcC’owmclo at Section 191 and Federal Rule of
Ev1dence, 405(&) ; . ; ,

QUESTYON 9b—RELEVANCY CHARACTER OF THE VICTIM IN
_ A Ch MINAL CASE ‘

The first. paragraph in 9b presents the issue of the defendant oﬂ'enng -

testlmony conicerning the bad character of the vietim of a crime, to circum-
stantidlly prove the innocence of the defendant. In a normal situation, the
character of a victim of a erime is usually irrelevant and therefore generally

inadmissible. In some cases, however, the charicter of the victim is proba- ..
tive of an important issue of the case. For example, after defendant has

- given evidence that he acted in self-defense at a trial for homicide, the
accused may prove the general reputation of the deceased was that of a

quarrelsome, vindictive or violent man, and that such reputation had come
to defendant’s knowledge prior to the incident. This evidence must be in the

- form of reputation (not specific viclent acts of the vietim) and is admissible
" to show defendant acted upon a reasonable belief that his physmal well-
.. being was in danger. As stated in People v. Davis, 29 111.2d 127, 193 N.E.2d
- 841 (1963), evidence of a- violent disposition is admissible as tendmg to show
. the circumstances confrontmg the defendant, the extent of his apparent

danger and the motive by which the defendant Was influenced.

With reference to the manner of proof, defe wdant must lay a founda—b :

tion for such proof by giving evidence that he acted in self- defense, and that

B “his vietim committed an aggresswe act. People v. Adams, 25 T11. 20 568, 185 -
N.E.2d 676 (1962).. Where there is no proof of self- defense or that the -

alleged assaulted person was the aggressor, evidence.of the victim’s char-
acter is not admissible. In a horicide case; prior threat or misconduct by the
decedent directed toward the Gefendant, as well as character evidence of

_the decedent’s alleged violent disposition, is admissible only where the

defendant relies upon self-defense and preliminary testimony establishes an

~ act of aggression by the decedent. People v. Adams, supra. Speclﬁc actsof
R _»-nnsconduct by the decedent are not adeSlble however If they were

R

R
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 directed at someone other than the defendant See People v, Hzll 97 Ill -
‘ ‘_App2d385 240NE2d 373 (1968). .

Thus, in the questlon presented, lf prehmmary testlmony has estab-
" lished an act of aggression, the questioning by counsel for the defendant of

James McCoy would appear to be proper, although the usual question would

be with reference to the vmlont disposition and not a negatlve as. s*ated in
the problem : : '

~ ‘With reference to the second paragraph of questlon 9b the ObJ ectlon ‘

was properly sustained. The first question posed asked for knowledge of a

specific incident, and thus does not test the witness' knowledge of the
reputation of the vietim for a relevant trait of character. Moreover, even if

the question concerned reputation, the winning a purple heart would not -~
prove that the victim had a peaceable disposition. As to the second question,

this of course, asked for knowledge of a specific 1nc1dent See Peo'ple U,

- G'reeley, SUpPra. :

QUESTION 9c———RELEVANCY CHARACTER OF DEFENDANT IN |

A CRIMINAL CASE

Suhsectlon 1 calls for the personal opinion of witnesses concermng the

character of the defendant, and would be inadmissible in Illinois where only

g reputatlon witnesses are allowed. Section 2 asks for partlcula.r facts through
the general character which is also not allowed as evidence in Illinois.

Question 3 is equally inadmissible since it calls for each witness to recite
rumors dealing with relevant character traits rather than the reputation in

. the community. The only admissible testimony would be those Wltnesses'
';who responded to question 4 in the prosecution’s rebuttal case. See People
v, Celmars, 332 11l. 113, 163 N.E. 421 (1928) and Hunter, at Section 72.3.

However, see F. R. Ev1d 405(a) for a contrary posﬂnon and the Adwsory

Committee’s \Iote, on the value of adrmttmg opmlon testlmony A

' QUESTION 10

The basic rule is that when a person is charged w1th one cnme,

.f,ewdence of his other crimes or rmsconduct is inadmissible if such evidenceis
“offered solely to establish a criminal dlsposmon The danger that the jury:
may convict a defendant becausé of past crimes rather than because of his -
guilt of the offénse charged mandates excluswn However, evidence of
-other crimes or misconduct is admissible if these acts are relevant to some

issues other than defendant’s character or disposition to commit the crime
charged. Ewdence of prior bad acts is adnu531ble to show such things as:
plan’ or motive for the ecrime; knowledge, intent; identity; opportunity or

access, prepal ation or common scheme or plan, gullty knowledge, absence of
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acc1dent or mlstake, and lastly, dlsposmon to commlt sex crimes such as ;

' ‘. indecent liberties. See McCormick, at Section 190, at pp. 449-450,

In the area of other crimes so nearly identical in method as to earmark
them as the handiwork of the accused, much more is demanded than the
mere repeated commission of crimes of the same class such as repeated
burglaries or thefts. The device used, as stated in McCormzsk at,Section
190: “must be so unusual and dxstmctlve as to be like a sxgnature # Here,

s beatmg a victim with a pipe or club is not sufficiently unique to come w1th1n

" this exception to the general rule against admission of prior bad acts or
miisconduct. Therefore, the Committee would not, admit thls ev1dence of the
'three previous armed robberies, : ‘ ‘

QUFSTION 11———RELEVANCY PRIOR BAD ACTS USED TO SHOW
'METHOD OR OPERATION, NOT BAD v
CHARACTER ‘

" This problem presents the situation where the prior bad acts are so -
- unique that they are like a signature, to use McCormick’s language. The
- Committee would admit the testimony of the other four alleged victims
_even though there is no proof that there were arrests or: oonwctlons
. .‘resultmg from these alleged attacks. :

QUESTION 12,;00N£PR0MISE

o cAn oﬁer to compromise a dlsputed claim is not admissible in Ilhn01s
CHill v, Hzles 309 TIl. App. 321, 32 N.E. 2d 933 (1941). This is because the
offer may not really admit guilt, and because the law encourages out-of-
court settlements. Pauline v. Houser, 69 11l. 312 (1872). However, the rule
-excludes only the offer of compromise. Admissions of: fact made in the
- course of compromise negotiations are admissible. Edward Edinger Co. v.
Willis, 260 I1l. App. 106 (1931). The rule is the same even in criminal cases.
See People v, Kz’lbridge, 16 Il App.3d 820, 206 N.E.2d 879 (1974).

QUESTION 13—COMPROMISE

~ This variation of the problem 1nvolves a conﬂlct between the pohcy of‘ :
excluding comprormses and the policy of allowing impeachment, of a witness
by bias. In Fenbergv. Rosenthal, 348 Tll. App. 510, 109 N.E.2d 402 (1952),
the court, decided that the compromise policy prevalled and the evidence -
- was excluded. The same holds true here. The result is otherwise in all other
' Junsdlctlons See McCormzck Sectlon 274 at 664. ‘ ‘
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‘ ',QUESTION 14——SAFETY MEASURES

Normally safety ‘measures taken after an acmdent occurs are mad—

missible to show negligence.” Hodges v. Percival, 132 Ill. 53, 23 N.E. 423

- (1890). However, if the evidence is offered for another purpose it may be
- admissible. Taylormlle v. Stafford, 196 TIl. 288, 63 N.E. 624 (1902). Inthis
 cage the evidence.is offered to show feasibility of precautionary measures. E

and therefore is admissible. Dallas v. Granite City Co. 64 Tl App 2d 409,

211 N E.2d 907.(1965). See Hunter Sectlon 69. 20 at 673.

v QUESTION 15—INSURANCE

Evidence of automobile 11ab1hty insurance is inadmissible if oﬁ'ered to

~show fault. Smithers v. Henriquez, 368 1ll. 588, 15 N.E.2d 499 (1938).

However, it may be admissible if offered for impeachment, or, as here, to |

show agency. Gleary, Section 10.28 at 179. ' A
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2:30 P.M. - 5 OO P.M. Semmwr Sesszon II: RN S SR
(If Cotillion Room is stamped above, please

- note that your session [Contempt] wﬂl not _
‘commence until 3: 00 P.M.)

530 P.M. Soczal Hour (Buckingham Room — an fl. )
: ~ No dinner or evening session. ‘

- FRIDAY, SEPTEMBER 9, 1977

7:00 AM. - 9:00 A.M.  Breakfast (Cambmdge Room — 2nd 1)
9:30 A.M. - 12:00 Noon Seminar Session III: :
112:00 Noon - -Conference Ad;)ourned

REPORT OF PROCEEDINGS

The Illinois J ud1c1al Conference held its twenty—fourth annual meetlng

on September 7, 8 and 9, 1977 at the Continental Plaza Hotel, Chlcago A

total of 418 Judges were in attendance.

Judge Frederick S. Green, Chairman of the Executlve Comnuttee of
the Conference, called the meeting to order. ‘

The Rev. Byron Papanikolaou, Pastor of Saints Constantine and Helen ;

Greek Orthodox Church, dehvered the 1nvocat1on

OPENING ADDRESS BY THE HONORABLE
DANIEL P. WARD, ‘CHIEF JUSTICE ILLINOIS
: SUPREME COURT

My dlstlngulshed Chmrman of the Executlve Conmuttee Justice Fred

;7 Green, Reverend Byron Papanikolaou; all of the distinguished judges and

" other guests on the dais, and the d1st1ngulshed judiciary of Illinois before:

“ the dais, the judiciary of our State is convened pursuant to the command of -

our constitution, that there shall be an annual judicial conference, to

consider: the work of the courts and to suggest improvements in the
- administration of justice. I suggest that there will be no more 1mportant, '

assembling in Illinois this year than this convening. We are going to

_consider subjects of obvlous and g'reat professional import — criminal law, -
recent developments in the civil law, ev1dence, motion practice, contempt, .

. “and these are, as I have said, obvmusly topics of first importance.

.~ But I would suggest too that as a topie for individual reﬁectlon we
- think in terms of judgeships; we. think in terms of the awesome authonty L

= that has been conferred on the oﬂice of Judge



ey

More nnportantly than con51dermg the authorlty, we should con51de1 T
' the great and sensitive responsibility that is imposed on the Judiciary of this |
State. It may be trite and commonplace; but. it is indubitably correct to say

that without this group assembled here, the Jud1c1ary, there could be no

~ organized soc1ety in this great State.

7 I think 1t is important that each of us renew, in a sense, our oath of -
©office each time we consider a matter before us. I think it is important that
~we always be conscious of the fact that the judiciary inthe United States, as
" we know it now; was shaped by centurles of devoted Work by courageous
- and learned men, , : /

- We are Judges We hold an oﬁice for months, for years, if we are .
* fgrtunate. But we are but tenants. The office is something that will continue -
~ after we personally have ceased to occupy it. But the office will goon as a

: "reqmrement of organized. somety in thi§ great State of ours.

I said that; we are but tenants, but in another sense when we serve as
judges, we serve as: 1nher1tors of a great historical past. Every advanced
c1v1hzed society recognizes that the judiciary must be independent; it must

be free'to render its own judgments and even, if you will, to render its own

erroneous judgments and make its own mistakes. -

'The Jud1c1ary in which we serve developed its tradition of 1ndepen—
dence, of course, in the early 17th Century, when Lord Cook acted:in

_ conflict with James the Ist. And he declared that as a common law judge,
~and in particular as the Chief Justice of the King’s Bench, he had the

common law authority to declare royal proclamations void. And, cf course,

‘this made possible continued development of the common law, the continued
~development of judicially made law in England and later here in the Umted :

States.
And it 'was the same Cook, when in Dr Bonham’s Case, declared that

' there was a common law authority to declare void the acts of Parliament.
And it was our ancestors, the colonial lawyers and judges, who adopted the

argument from Dr. Bonham’s case and contested and challenged writs of

" assistance, and, of course, from all of that developed finally what we know
~ today to be the great Doctnne of J ud1c1al Rev1ew, wh1ch exrsts in pract1cally o

- every civilized country.

And in our own counfry, of course it culmmated in John Marshall’ :
. Marberry versus Madison. So we are, as I 'say, inheritors in a different way,
~simply tenants and each time we. act I think we should act with a con-

scxousness of the terribly great authority and the terribly great responsi-

. bility each of us bears. And this is certainly to be read not out of any vanity
of ours, or worse, any arrogance of office, but rather as a constant reminder
that we have responsibilities to admlmster Justlce Whlch is the hlghest; of
'all purely human callings. :

‘Tt is widely observed that Judges are e not as a class popular And that is o
‘not_ remarkable You will recall that Lerned Hand said that‘there,were
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‘three things that he feared tremendously. One was death. The other was -
- deadly disease and the third would be being named as a party in a lawsuit.
- Liawsuits, which are the affairs of judges, bring arixiety, expense, sorrow.

8o as I say, it is unremarkable that judges-as a group should not be

particularly popular. But that is as it should be. Certamly there are more

important- goals and more appropnate goals for judges. Goals such as

learning and Juugment and courage and integrity. These are the goals of the

judges and not aspiring to popular acclaim.
In fact, it was long ago observed by Lord Mansﬁeld in a case in 1784

| ‘Rexversus Sthley, populanty is ‘something to be av01ded on the part of the .
 judge.

- One quotation or one part of the opinion of Mansfield, and the case is
celebrated — he said to be free is to live under a government of law. And
generations of lawyers and law students prided themselves in reading that.

- But deeper in the opinion he remarks that the temptation for judges is not

influence from the King or his ministers, because, he observed, they were
independent of that, but rather the temptation for judges is the popularity
of the day. And he agreed with Justice Forrester in another case, who had
written, a popular judge is an odious and pernicious character, and, of
course, from that we know that Mansﬁeld meant that the Judge be truly
independent, independent of public favor; should be courageous and possess
to the fullest of integrity.

The goal, I submit, of judges, should be the winning and the holdmg of :+

the respect of the legal profession and in particular, the respect and, yes,
the admiration, professional admir atxon of lawyers who pract;lce before you
dnd me. :

Those are really the Worthwhlle goals of the judge.

"Lord Acton, the English hlstorlan is remembered prirl’cipally for his
famous dictum that power tends to corrupt, and absolute power corrupts
absolutely.

' However, more applicable to us may be a,nother observation of his,

* Which was that men should set for themselves the highest of standards. And
though they may not be able always to & set them, they can in striving todo

so reach heights they otherwise wouid h fiever have known. And I submit that

o isa worthy objective for each of us as individuals and for us collectively as
- the Jud ciary of Illinois to set standards so high that we will always be

conscious of them and conscious of our important responsibilities and

thereby each of us will be able toreach a. level of attamment that otherWlse o

we would not: have done.

~ Ladies and Gentlemen of the J udlmary, I Welcome you in behalf of our
“court, to the Judicial Conference, and all of the members of the Qupreme LT
, Court and our conference hope it will be pleasant and ennchmg; :

7
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REPORT oF THE COMMITTEE ON
 MEMORIALS ,

Hon John Dally, Chalrman '

Mr. Chairman, Chief Justice Ward-and Justices of the Supreme Court,
Justices of the Appellate Court and members of the Judicial Conference —
Judge Irving W. Eiserman, Judge Ivan L. Yontz and myself have the honor:
to present to this Conference resolutions honoring the memories of our

fellow judges, both sitting and retired, who have departed this hfe wince the

last Judicial Conference held in 1976.
- We so honor these Iilinois Judges..

 The Honorable Richard B. Austir, Judge of the United States Dlstrlct . |
Court, Northern District of Illmms,(me Honorable Hobart S. Boyd, Judge -

of the Fulton County Court, retired; The Honorable Wilbert F. Crowley,
Judge of the Cirenit Court of Cook County, retired; the Honorable JosephJ.

* Druker, -Justice of the Appellate Court of Illinois; First District; the =~

- Honorable Herbert A, Ellis, Judge of the Cireuit Court of Cook County; the =

Honorable Paul Farthing, Justice of the Supreme Court of Illinois, retired;

‘the Honorable Albert E. Hallett, Justice of the Appeéllate Court of Illinois,

First District, also Second District, retired; the Honorable John C. Hayes,

- Justice of the Appellate Court of Illinois, First District; the Honorable :

Robert E, Higgins, Judge of the Circuit Court; 12th Circuit; the Honorable

" Robert J. Immel, Judge of the Circuit Court, 12th Circuit; the Honorable -
- Joseph A. Solon, Judge of the Circuit Court of Caok County; the Honorable
Chalmer C. Taylor, Judge of the Cireuit Court, 11th Circuit, retired.

Your committee has' prepared the appropriate commemoratlve resolu- -
tions for each of the named Judges and presents them to you for your
vadoptlon -

Their loss can only be recompensed m the herltage of thelr falthful

- judicial service for all of us to emulate.

Mr. Chairman, I move that the Memonal Resolutxons for each of ouri

| _departed Judges be made a part of the permanent records of the Confer- -

ence, and thab copies thereof be sent to their nearest relatives and to the -

- Clerks of the respective ccurts over wluch they presxded to be spread upon
_the records of said courts. Ty

HON. FREDERICK S GREEN: Thank you, Judge Dally
‘You have heard the Resolutlon Is there a second" (Second) L :
HON. FREDERICK s GREEN: It has been moved and seconded.

Any dlscussmn‘? ,

. All those in favor 51gn1fy by saymg Aye (Aye)

HON, FREDERICKS GREEN Those opposed by the comnter slgm D PR
- The Resolutxon is carned and they wﬂl be. executed Er
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RESOLUTION
In Memory Of
The Honorable Richard B. Austm

The Honorable Rxchard B. Austm, a Judge of the . S District Court
for the Northern District of Illinois Eastern Division died on February 7,

_1977 leaving surviving his wife Loulse, three 80ns, Rlchard Robert and
David and eight grandchildren..

Judge Austin was born on January 23, 1901 and lived in Flossmoor
Illinois since 1930.

Judge Austin graduafed from the Umver51ty of Chlcago Law School in.

©-1926. He was an assistant and actitig State’s Attorney of Cook County
1938-1948; He was special Prosecutor for the State’s Attorney, Cook'

Couinty 1951-1952,
~ Judge Austin was a Judge of the Superior CoUrt of . Cook -County

1953-1961 and Judge of the United States District Court 1961-1977.

Judge Austin as a praéticing‘ attorney, prosecutor and as a Judge was
involved in many important cases 1nvolvmg the Administration of Justxce
and human rights. *

The Illinois Judicial onference of 1977, Wlth great respect aéknowl—
edges the many contributions by Judge Austin to the cause of Justice and

-the legal profession and extends to his family 1tq sincere expressions of

sympathy

e

p
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" RESOLUTION
In MemOfy of

The Honorabler Hobart 3. Boyd e |

The Honorable Hobai't S. Boyd, retired County Judge of Fulton
~ County, observed his 100th birthday on October 17, 1976, and departed this

life on December 19, 1976. Judge Boyd was elected County Judge of Fulton

County in 1910, and reelected for two consecutive terms. He was a Senior - |

 Counselor of the Illinois State Bar Association and a son of one of the
* founders of the 1.S.B. A, His father, Thomas A. Boyd of Lewistown, was

one of 88 Illinois lawyers who attended the organizational meeting of the -

Illinois State Bar Association on January 4, 1877, in Springfield.

Judge Hobart S. Boyd received his law degree from the University of
Ilinois and commenced the practice of law in 1900, and continued until 1949
when he and his partner since 1922, E. L. Weber, both retired. Judge Boyd
was active in community affairs, serving on various public boards, and
enjoyed a long and useful career of public service.

Judge Hobart 8. Boyd is survived by one daughter, Mrs Glennf »
(Margaret) Truax, and two sons, Robert Boyd and Dr. Hobart Boyd, Jr. -
Judge Boyd lived his entire life in and around Lew1stown and was mterred

“in Oak Hill Cemetery, Lewistown.

The Illinois Judiceial Conference of 1977, with great respect extends to
the family of Judge Boyd its sincere expressions of sympathy. ’
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'RESOLUTION
g IhMgmqu,Of s

The Hom‘)rable;Wil‘beft F. Crowley |

The Honorable Wilbert F. Crowley, a ‘reﬁred Judge 'Qf the Circuit -

Court of Cook County died on October 2, 1976, leaving surviving his wife =
 Mary; three sons Wilbert F. Jr., Peter dnd Patrick and three daughters -

Miriam, Catherine and Mrs. tha Velten.

Judge Crowley was born in Chicago on Octoher 5, 1899, He attmded
Loyola University Law School and graduated in 1920. He was admitted to .
the Illinois Bar in February 1921.

Judge Crowley had a long and distinguished career in the practlce of

~ law and in public life. He was an Assistant Public Defender of Cook: ‘County

1930 to 1933; Assistant State’s Attorney, Cook County, 1933 to 1947; Judge
of the Superior Court of Cook County 1947 to 1964; Judge of the Circuit
Court of Cook County 1964 to date of retirement, December 31, 1975.

The Illinois Judicial Conference of 1977, with great respect, acknowl-

. edges the many contributions of Judge Crowley to the cause of Justice and

the legal profession and extends to his family its sincere exprn.bsmns of
sympathy :
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RESOLUTION
In Memory Of
The Honorable Joseph J. Drucker

“The Honorable Joseph J. Drucker a retired Justice of theb Tllinois
: ‘Appellate Court, First District, died on November 11, 1976 leaving surviv- -

ing his wife Joy; two sons, Donald and Alan and two grandchildren.
~ Justice Drucker was born in Chleago on August 11, 1900. He attended

the University of Chlcago and De Paul University School of Law from

- ‘where he graduated in 1923. ‘He was admitted to the Illinois Bar in
February 1923.

Justice Drucker was engaged in the private practlce of law for many
years. He was an Assistant City Attorney of Chicago 1931-1932; Assistant
Attorney General of Illinois 1982-1934; Judge of the Mum(:lpal Court of
Chicago 1934 to 1959; Judge of the Circuit Court of Cook County 1959 to
1964; Justice of the Appellate Court of Illinois 1964 to date of retirement in
1976.

The Ilinois Judicial Conference of 1977, with great respect, acknowl-

' edges the many contributions of Justice Drucker to the cause of Justice and -
the legal profession and extends to his farmly its smcere expreeswns of

sympathy.

o
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"RESOLUTION
In Memory Of
The Honorable Herbert A Elhs

- The Honorable Herbert A. Eliis, a Ju’dge of the Cn'cmt Court of Cook

County, Illinois died on April 26, 1977, leaving surviving him two sons,

Richard and Robert, six grandchlldren his Mother Sarah five brothersand
two sisters.

Judge Ellis was born in. Chicago on August 28, 1907. He attended Crane

“Junior College and Chicago Kent College of Law and graduated there in

1929, He was admitted to the Illinois Bar in October 1929. _ ‘

- Judge Ellis was engaged in the practice of law for many years. He was
an Assistant Corporation Counsel of the City of Chicago. He was appointed
a Magistrate of the Circuit Court of Cook County on July 17, 1967 and later
served as Judge of the Circuit Court of Cook County until the date of his- .-
death.

Judge Ellis was active i in his community and among his many activities
he was President of Congregation Sinai of Rogers Park.

The Illinois Judicial Conference of 1977, with great respect, acknowl-
edges the many contributions of Judge Ellis to the cause of Justice and the
legal- profession and extends to his family its sincere expressions of
sympathy :
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o ~ RESOLUTION
InMemory Of
The Honorable Paul \Farthin‘g»

Paul Farthing was born i in Odin, Illinois; on Aprll 12, 1887, and dled on
the 5th day of December, 1976, .at the age of 89 years. His accomphshments,
‘in the face of adversity due to bhndness caused by a hunting: accxdent at the
age of 12, are great and many.

Justice Farthing, a resident of Belleville, Illinois, served as a Justice of ,
the Supreme Court of Illinois, from 1933 to 1942, and as County Judge of St.
Clair County from 1930 to 1933, After being admxtted to the bar of Illinois,
Mr. Justice Farthing practiced law with his brother, Chester H. Farthing,
both before and after his elevation to the judiciary, until he retired in 1966.

- Justice Farthing served as Chief Justice of the Supreme Court of Illinois for
‘two years.

He was married to Harriet Helen Garrigues, who survives with tWo
daughters, Mrs. Sarah Kanaga and Mrs. Edna McKinley, a son, William
Farthing, nine grandchlldren and nine great-grandchildren. ‘ ’

The Illinois Judicial Conference of 1977, with great respect, acknowl- ‘
edges the many contributions by Justice Farthmg to the catise of justice and
extends to- his- widow and family its respectwe and collectlve smcere
expressmnb of sympathy ’

&
TN
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RESOLUTION
In Memory of

The Honorable Albert E. Hallett

The Honorable Albert E. Hallett a Justice of the Ilhnoxs Appellate

~ Court died on March 18, 1977 leaving surviving him his Wife Helen; two
-daughters, Mrs. Marilyn Hoadley and Mrs. Judith McWhirter; six grand-
- children and a sister Mrs. Elizabeth Nedwed.

- Justice Hallett was born in Oak Park, Tllinois on March 5 1906. He
attended the University of Illinois, graduqted 1929; Yale ;Law School,
graduated 1931, He was admitted to the Illinois Bar in September, 1931.

Justice Hallett was engaged in the practice of law for many 'y'ea,rs, and

had a long and distinguished career. He served as an Assistant Attorney

General of Illinois; he was a Lieutenant Colonel with the Judge Advocate
General's Office during World War II. He lectured at Northwestern Uni-
versity. -
Justice Hallett was elected to the Superior Court of Cook County in
1962 which later became the Circuit Court of Cook County and remained a

Circuit Court Judge until his Appellate Court Appointment in 1973. He =

served as an Appellate Court Justice until he retired on November 30,-1976.

The Illinois Judicial Conference of 1977, with great respect, acknowl-
edges the many contributions of Justice Hallett to the cause of Justice and

the legal profession and extends its sincere expressions of sympathy.
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RESOLUTION
In Memory Of-
The Honorable John C. Hayes

~ The Honorable J o}m C. Hayes, a J ustice of the Illinois Appellate Court\ 7

died on February 24, 1977 leaving him surviving his sister Mary Audy. -

Justiee Hayes was born in Chicago, Illinois on September 5, 1909, He "
‘attended Georgetown University, graduated 1931; Loyola University
graduate School and. Loyola University School of Law, graduate 1937 He

was admitted to the Illinois Bar in 1938,

Justice Hayes served as professor of law and dean of the Loyola Law
School from 1959 to 1967.

Justice Hayes was appomted Appellate Court J ustlce by the Supreme |
Court of Illinois in September 1972 and was assigned to the Second Division
of the First District in Chicago, where he served until his death,

Justice Hayes was a gifted teacher, a respected Judge and Scholar. v

The Tllinois Judicial Conference of 1977 with great respect acknowl:

‘edges the many contributions of Justice Hayes to the cause of Justice and
the legal profession and extends to his family its sincere expressions of

sympathy
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RESOLUTION o

In Memory Of
The Honorable Robert E ngglns

The Honorable Robert E nggms, Judge of the Cuircuit Court of the -
Twelfth Judicial Circuit, dejarted this life on’July 25, 1976, at St. Joseph
Hospital, Joliet,” Tllinois, leavmg surviving his w1dow, Helen, and & son, ,
Edward.

- He was born on July 29, 1903 at Johet Ilhnoxs, and graduated from
Jjoliet Township High School and Loyola University School of Law. He was -
admitted to the Illinois Bar in April, 1931, and served as assistant state’s
attorney of Will County from 1958 to 1964. He was President of the Will: -
- County Bar Association in 1957. He was elected . "veuit Judge in 1966 and
“served as same until his death. : ‘

The Illinois Judicial Conference of 1977 extends to the fanuly of Judge
nggms its sincerest expression of sympathy



A TR

AR AU I, S

SN

s T N TR e 1

197’7REPORT LT 105

RESOLUTION
In Memory of
The Honorable Robert J. Immel L5

'The Honorable Robert J. Immel Cireuit J udge of the Twelfth Judicial
-Cireuit, departed this life on March 4, 1977, at Watseka, Illinois, leaving
-surviving his wife, Lleselotte and four chlldren, Robert, I Steven, John

and Kristina.
He was born on Apnl 13, 1918 at Gh1cago, IIhn01s and attended and

~ graduated from Campion High School Prairie du Chien, Wlsconsm DePaul
University and Loyola University School of Law. He was adnntted to the «
Illinois Barin January, 1949, '

Ha served as Associate J udge for a short while pmor to hls electlon as -
'Cireuit Judge and at the time of his death was completmg his tenth year asa
Judge of the Twelfth J ud1c1a1 ercult‘

Immel its smcerest expression of sympathy

a3



. 197 REPORT L R
RESOLUTION |
o In Memory Oof
The Honorable Joseph A. Solan

The Honorable J oseph A, Solan, Judge of the Circuit Court of Cook
County departed this life on August 22, 1977 at the age of 56 years, leaving
surviving his wife, Alice, two sons, Joseph M. and Patrick D., and a
brother, William P. Solan. :

Judge Joseph A. Solan was a graduate of the DePaul Umver51ty Law
School and was admitted to the Illinois Bar in 1959. He was in the U.S. Air

.. Force in World War II, rece1ved the Dlstmgulshed Flymg Cross, the Air.

Meda! with Ten Oak Leaf Clusters and two Presidential Umt (‘1tat10ns

- Judge Joseph A. Solan has had a _dlstmgmshed career of public service,
having served us attorney for the County Clerk of Cook County, an
Asgsistant Public Defender and since 1964, an Associate Judge and Judge of
the Circuit Court to the date of his death. His untimely death cut short a life

of devotlon to his family, his community and his nation.

" The Illinois Judicial Conference of 1977, with great respect and feeling
of extreme loss, extends to the family of Judge Joseph A. Solan its most
\smcere and deepest sympathy. :
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RESOLUTION
In Memory Of |
The Honorable Chalmer C. Taylor,

The Honorable Chalmer C Taylor, a retu ed Circuit Judge of McLean

~ County together with his wife, Aenid, met their untimely deaths in the

crash of two chartered jets on the Canary Islands in March, 1977. Judge
Taylor served as a Circuit Judge in the Eleventh Judicial Circuit.

Judge Chalmer C. Taylor was born at Arrowsmith, Illinois on March
26, 1898, and was admitted to the bar in 1923. He attended the law schools

" at the University of Michigan and the University of Illinois, graduating

from the latter in 1923, In addition to his judicial service, he was a member
and for a time chalrman of the Illinois Liquor Control Commission, was an
Intelligence and Legal Officer for the U.S. Army Air Force in World War

II, and a member of the McLean é'"‘ounty, Illinois State and American Bar
Assoc1at;10ns :

Judge Chalmer C. Taylor retired in 1969 and at the timie of his death :

was living in Rancho Bernardo, California, a retirement community. Both

as a lawyer and judge, Judge Taylor was active in the law and part1c1pated‘.

in the affairs of the community.
The Illinois Judicial Conference, with great respect extends to the

-family of Judge Chalmer C. Taylor its deep and sincerest sympathy.
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REPORT ON THE ILLINOIS PATTERN JURY
INSTRUCTIONS |

i Harol‘d.A. Baker,'Esq.

< Mr. Chlef Justice, J ustlces of the Supreme Court all the Judges of the

{realm, thank you, Judge Fred for your kind introduction, and thank you all

for inviting me here to report on the work of the Supreme Court Committee
“in Jury Instructions.

‘Tt is with a great deal of pleasure and some pride and even more rehef

that we are able to deliver to you with your packages the 1977 supplement

to the Illinois Pattern Jury Instructions, 2nd Edition. The supplement, as

“you have undoubtedly discovered from your examination, c¢overs the two.

fields of strict liability and tort and implied indemnity.

The work product is the result of the efforts of the 17 members of the
committee, made up of luwyers and judges and professors drawn from the
State of Illinois.

I especially. want to give my thanks to your colleagues Leonard

Hoffman and John C. Fitzgerald, who is now retired from the bench, and to :

Mel Jiganti, for their contributions to the work of the Committee.

1 also should mention to you especially the work of the committee
members who made up the Publications Committee, John Firert from

- Carbondale, Leonard Green from Chicago and Professor Victor Stone from
the Umvers1ty_ of Illinois, College of Law, who was the Reporter of the-

Committee.

The Publications Committee took the manuscrlpt pohshed 1it; worked |
with the galley pages and page proofs and produced that final product you
- now have in your possession.

The committee in its work in producing this supplement achered to the:

precepts that the pattern jury instruction committee has followed since its

first xormatlon in 1957. Wehave produced as near as we are able as human

beings, jury mstructmns which are sxmple, brlef 1mpart1al and free from

~ argument.

These were the, this was the guldmg star these precepts for our: work
on the committee. We have fried to maintain the conversational, the

: understandable unslanted and accurate tone of the 1nstruct1ons in thls 197’7 o
. Sapplemr'nt , h T ,
We have also backed up each instruction, as you see, with notes on use
_ and comments, with an exhaustive brief, whlch supports the instructionand -
» glves legal precedent for everythmg that is in the instruction.

We 1\°commend again, as we have in the past, that certain instructions

not be ngen, and we have tried to steer away from negative mstructmns or
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instructioris which single out evidence, or instructions which are unique
‘instructions and offer only situations that will arise on rare oceasions, and

" “the inclusive instructions on such topics which mlght lead to error.

The committee has tried to give and produee even general mstmctlons =
which do not offer particularities and to assist the Court to. state the Iaw"

fairly and generally to the jury, and to leave the advocacy to the lawyers,
and to make a team between the Court and counsel of falrly adv1smg the
Jury what the law is in a particular case::

I empha51ze to you that these 1nstruct1ons are pattern instructions.

They are not absolutes. We invite variations to fit particular evidence and

the pleadings in the case, and I invite to your attention, to the notes I use,

particularly 400.01, which suggest how this should be done and in What .

cases you may want to do it.

The work of the commlttee as I mentioned, is centered on strict
hablhty and indemnity. ~ ,

- Very quickly passing over some of the hlghhghts of the dec1sxons of the

committee as it related to strict liability, we set to rest the question, we -

hope, subject to final review by the courts and the Supreme Court, the
question of misuse as a defense, which you will see from your examination
of materials, we take the position that misuse is not a defense, but merely a
denial of the issues of probable cause and unreasonably dangerous.

. We maintained the term, unreasonably dangerous, in the instructions.
We debated the use of not reasonably safe and other subsitutes that we

raight have put forward, instead of using the term; unreasonably danger-- I
ous. But we stayed with the term in 402-A. We felt we had to, because of
the Supreme Court’s continued use of that term, and the firm basis-in the

Illinois decisions, which embrace this concept of unreasonably dangerous.

We discussed breaking it down into its component parts of unsafe and
foreseeablhty, but decided this might go beyond the direction given to the
committee by the court, to try to draff instructions within the realm of
. existing law, and we might be creating policy development. from the Court’s:
r demsmns, whlch use the term, unreasonably dangerius.

- We again recommend not using certain instructions. Failure to warn |

instruction, 407, and comments on partlcular ltems of assumptlon of ‘the
risk, which is 405. '

‘In the indemnity. instructions we probabl\r have made the greatest
departure from tradition, The question of implied indemnity, prepared

- instructions on implied indemnity, presented the committee with the most‘ :

- difficult task it encountered in the 20 years of its existence.

‘We had to begin, of course, with the rule against contrlbutlons among‘;

joint feasors, and always relate back to that item in con‘:ldermg the

*instructions. We had to try and draft 1nstruct10ns which would give the jury
some means of bemg able to fault, a way in deciding where thele were- S

‘ nghts of mdemmty, where there were not, in a case. We pro_]ected as you

it

[
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_can see from lookmg at the matemals the terms. actlve and passive negli-
-~ gence, and there is a voluminous, extensive brief in support of our position

in rejecting those terms in the instructions and we adopted instead or

_recommend to you the use of the terms, maJor fault and freedom from
major fault. :

“The instructions on indemmnity we have éivided 1nto dlﬁferent ‘catego-
ries, those dealing w'th negligence, FELA and strict hablhty, and we have
tried to suggest to you the four different procedural variations that mlght
be employed in approaching an implied indemnity case.

The work of ‘the Supreme Court Commlttee on Jury Tnstructlons I
hope, will go on.

I would suggest that the main bound Volume IPI 2nd, needs to' be
reviewed and updated The wrongful death, damage instructions, the

.owners-and occupier of land instructions, the instructions Whl\"h deal with

agency, the question of the Allen charge or deadlocked jury instruetion
need to be revised.

In doing that 1 hope the Court will see fit to continue the work of the

committee. I hope that the new committee will continue to adhere to those

standards that I mentioned at the beginning, that the instructions will be
fair, unslanted, and that they will continue to be general in nature and
supported by adequate authority, and that the work level of the comnuttee
will be maintained.

I appreciate tlie opportumty to be here and speak to you, and Ihope

that you-all approve of the instructions and that you use them to good
advantage.

Thank you very much.
REPORT OF THE STUDY COMMITTEE ON
JURY SELECTION AND UTILIZATION
: Hon. Wa‘yne ToWhley

Thank you, Mr. Cha;lrman, Mr Chief Justice, Justlces of the Supreme
Court. '

During 1977 members of the comrmttee were Judge Maurlce Pompey, .
vice chairman, of Chicago; Daniel Coman of Chicago; Fhilip Fleischman past

chairman of Chicago; Richard Curry of Chicago. We also had Liaison

officers; Joseph Butler and, most recently, James A, Gerouhs of the

Executive Committee.

" I certainly would be remxss 1f I didnt recogmze the work of Mr. Brent -

Carlson of the Administrative Office, who kept us on the track during thé
course of the year; and Professor Leroy Thornquist, Associate Dean of the

NG
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- Loyola Sechool of LaW, who has been one of our prmc1pal worker=' dunng the
“course of the year. :

' Dunng the past year our commlttee has had as its primary goal the
revision of the jury handbook, which has been apprcved in the past for use '__ .

by grand juries and petit juries in both civil and criminal cases.
 Our committee has completed the revision of the handbook for petit

“-juries. These are now combined into ohe pamphlet applicable to all cases. - -

No work was done on the grand j Jury pamphlet because of its less fre\iuent

" tse than in the past.

" The revised pamphlet-has been approved by! the E}'ecutlve Comrmttee

of this Conference and by our Supreme Court. Unlike Mr. Baker’s commit-

tee, we were unable to have the new pamphlet printed and given to you in

~your materials. The availability of this revision is a matter for production

and of funding within the Administrative Office and I am unable to tell you

when you may expect them.

One of the most frustrating problems we had during the eourse of the
year was the need for jury commissions in counties with fewer than 40,000
inhabitants. While any such county may elect to have a Jury comrmssmn, 1t
is not required.

The committee will be contmumg its work in this area with cons1dera— 8

tion of how to solve the problems of these small counties,

During the course of the year we had received through the Admmls- '

trative Office a number of suggestions and proposals for changing our

methods of selecting juries. All such suggestions are welcome and will be
_ looked into for poss1ble future reports to you ‘ ;

§ ’T‘hank you.

REPORT OF THE STUDY COMMITTEE ON
| BAIL -

Hon. Peter Bakakos

Good .Afternoon, Chief Justice Ward, Justices of the Supreme Court' |

and my colleagues in the judiciary. .
It is a pleasure and an ‘honor for me to have the opportumty to speak

with you on this subJect 1 hope that l'. can- be as brief as the speaker who = o

preceded me.

, The Study Commlttee on Ball Procedures is really a comrmttee\of the
~ Associate Judges Seminar, appointed Tast year and was later funded ‘ :
through a grant by the, through the Supreme Court Comzmttee on Cmnunal S

Justlce Programs '

ol £
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The members of the committee are Judge Al Kargerman of Oregon,
Illinois; John Cumningham of Rock Island, Illinois; Daniel Coman, Dave

Shields and myself of Cook County; Judge Harry Strouse of - thel 19th

- Judicial Circuit in Waukegan and Robert Burns Reporter and Judge‘

Joseph Goldenhersh as our Liaison.

The committee — I think that I am gomg to speak not as areport, but
“what is uppermost on my mind and lirit my remarks to a few words of
thanks to the Chief Circuit Court judges of Illinois; and then just a few
brief statements on the pre-trlal release f.anual.

We just had oceasion to travel around-the State of Illinois and to meet
- with judges and court personnel throughout the State in connectlon with

this project. -

The Study Comrmittee conducted 13 fact-finding sessions in Apnl from -

April 28, 1977 through Augusu 18, 1977. There were two meetings in Cook
County and other sessions in the 1st, 2nd, 6th, 7th, 10th, 13th, 14th 17th,

©18th and 20th Judicial Cireuit Courts.

. More than 325 people re“resentmg judges and prosecutors and publie
defenders and sheriffs, deputy sheriffs and Circuit Court clerks were

present, at these meetings, wi ere we discussed bail procedures. This, I.
 think, is our most, important respurce. The committee could not have done it

“onits own. The Chief Circuit Cmrt judges, acting in cooperation with the
Administrative Office of the Cout't§, made those meetings possible.

e As one of its prOJects the committee prepared a manual for use by law
enforcement agencies having to do with bcul procedures in trafﬁf- and
misdemeanor cases. : :

The Conference of Chief Judges last year conv vened a Committee to.

" Revise Article 5 of the Supreme Court Rules that deal with procedures in
rmsdemeanor, traffic, and ordinance violation cases.

That committee did revize the rules and recommend them for adoptlon

) by the Supreme Court. The Supreme Cou1t adopted those rules and they
- became effective outside of Cook County in Aprll Aprﬂ 1, and in Cook ,

County on July 1, 1977. {

Our committee felt that it was an approprlate tlme to prepare some sort
of manual that police authorities could use on the street to better under-
- stand the Supreme Court rules. And thatis the p1 e-trial release manual that
: has been distributed here this afternoon. ‘

Thank you.

]
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REPORT OF THE COMMITTEE ON JUDICl:.L '
| EDUCATION |

R “Hon. Mel R.‘ Jiganti
- Justices of the Supreme Cdurt fellow. membefs of the Conferéﬁcé and
- guests, I have been given this opportumty to briefly discuss the role of the
Sub-Committee on Judicial Education generally, the up«.o“mng 1977 and

]978 Regional Seminar series speaﬁcally :

“In April of 1975 the Executive Comrmttee, 4n recogmtlon of the v
ever-inereasing -educational opportumities and .obligations of the Ilinois
Judicial Conference; appointed a Sub-Committee on J udicial Education.

The purpose of that Sub—Commlttne was to review the judicial educa-
tional efforts in other States; analyze the informational needs of the Illinois

1977 REPORT oL s

Judiciary and arrive at a progressive judicial ﬂducatlonal program under the. i

Illinois- Judicial Conference. : : »

And currently I have the pleasure of serving as the Chalrman of that
Sub-Committee and 1 would like to mtroduce the other members of that
Committee. ‘

They are Judge I-Iarry Comerford chk Mﬂls Harry Strouse and
George Unverzagt.

In addition to that we have had the very, very able and vahiable
assistance of Professoz Vincent Vltullo of the Umvers1ty of DePaul Law
School. ‘

* During the two and a half years of its ems’cenne the Sub-CommltteP
has reported regularly to the Execumve Comrmttee and had been as&gned :
two main respon51b1htles f

The first respons1b111ty of the Comrmttee stems from 1t@ initial charge

to assess the educational needs and capabilities of the Conference and to = -
arrive at a practical report of recommendations. And at this time the
Sub-Committee has nearly completed the initial phase of that work, and will -

in the near future present to the Supreme Court a comprehenswe plan for o
judicial education in Illinois. ‘ ‘ o

* The second mam activity of the Sub—Commlttee on Jud1c1a1 Educatlon .
has become, since February of last year the planmng and coordmatlon of all'
reglonal semmars : v i R

“As you. will 1ecaIl prior to 1976 commlttees on civil Iaw, cmrmnal law :
~and Juvemle problems planned and conducted a number of very successful

- programs. Last year the Executive Committee concluded that the Sub-u* .

i Committee should be respons1ble, in light of its continuing charge, to assess

educational capablhtles in Ilinois for developmg a comprehenswe annualb'g' o

regional seminar program.

A
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The Executive Committee focus on the regxonal seminar concept I

" believe, reflects its conclusion that under our. current capabilities, the,
-regional seminar concept is our prime educational resource.

The Sub-Committee on' Judicial Education was given the task of
building on the very substantial achievements of various:individual seminar
committees, which had forged the path of acceptance for the reglonal
seminar concept.: - -

During 1276 and 1977, tIze Sub-ComImttee orgamzed its first series of
seminars. Sz regional semiriars were conducted in Rockford and Collins- -
ville during the period of October, 1976 through April, 1977. An expanded
format was employed, which called for two and a half days of seminar
sessions involving evening programs and a minimum of 14 hours of actual
discussion and presentation time.

Programs on civil remedies, cmminal law and criminal procedure were
conducted at the upstate and downstate sites. 302 judges, slightly less than
half of the entire judiciary of the State, attended the programs. -

Based on the responses we solicited from the attendance, we would_h'ke

| to think that last year’s program was successful. We recognize the assis-

tance of the chief judges who had the ultimate respons1b111ty of authorizing
attendance from their respective circuits and assuring the-opportunity to
attend to interested judges. :

The same basic format will be continued in 1977 and 1978.

In attempting to utilize the maximum educatlonal resources ava.llable,
the Sub-Committee has added a 7th seminar program to the civil remedies,
civil procedure and criminal law foplcs to be again presented at an upstate
and downstate site. '

'This year’s additional program will be on the subject of juvenile law
and will commence the regional seminar series in October in Springfield.
Every judge of the State was mailed an informational letter and schedule,
the sites and dates of each of the 7 semmar pr ograms, and a registration

form ten days ago.

We encourage you to carefully consider the schedule and inform your:
chief or presiding judge of your interest in attending any session, because

“we are limited to approximately 50 attendance at each seminar progrum.
’ Please register your request, at your earliest convenience. ‘

The Sub-Committee earnestly solicits your suggestlons and ideas. I

> pﬁrposely introduced my colleagues on the Sub-Committee at the beginning.
-of my remarks, so that you may have the opportunity to personally -
buttonhole them and me, during the course of the next two days and

present your suggestions.

: Only if we have your comments can the Sub- Comrmttee on Judlclal
Education provide the truly relevant and beneﬁmal programs, whlch we

- smcerely believe you deserve. , S

Thank you,
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ADDRESS BY THE HONORABLE WILLIAM J.
SCO'I'I‘ A'ITORNEY GENERAL OF ILLINOIS

Thank you very much Judge Undergvood Justice Gr een rnembers of

the Jjudiciary, may it please the Court:

R | certamly appreciate not only havmg the honor to be invited tomght
but the nice remarks. It put into focus in my job something that happened to

me in the State building one day. Bill, you remember our office on the Sth .
floor and one of those windy, cold days and the fellow was up there washmg o
the windows, and I was looking out thinking, Gee, I sure would hate to have .9
" his job, swinging back and forth today. He climbed in the window; end said,
Gee, Mr. Scott, he said, I’d hafe to have your 30b everybody yelhng at you
“all day Iong.

And 1 partlcularly appreclated those nice remarks, because I was

telling my daughter, who just had her 18th birthday yesterday and my son,
that I was going to be here with so many of my classmates, and felt a little
bit like the failure of the class, when we started realizing that the new
Supreme Court Justice, Thomas Moran, was in our class. Our very dear

friend who we lost, Judge Massion, Judge Holzer, Judge Grupp. We were

beginning to feel for awhile there like when they talk about the Republican
party being founded in the little red school house, that since our class also

- had Dick Ogilvie," ‘who beeame governor, and Chuck Percy, vho was our - g
most successful dropout and became a United States Senator -— that maybe.
that little school house they were talking about was Chicago Kent. But .

luckily Jim Londrigan and Art Hamilton have become judges. So it was
more of a bipartisan flaver. Judge Roberts; of course, was in that class
Esther was there, Pres1dent of the Chicago Bar Association.

And I did have to reminisce a little bit while T was s1ttmg here tomght B
and thinking that of all the things that have happened in those years since .
“Tom Moran and I'sat in front.of each other in law school, realizing that just

this Week when we picked up: the paper, we read about Voyager One onits

Saturn, but space stations that could orbit around the earth 16 timesa day;

computers that could solve all of the tough: mathematical problems, like how
‘do you bring back a crippled space ship from outer space? 0

~ We have seen the whole Atomic Age come in, from mst those few short

years. Tremendous technologieal and scientific advances in every field and g
‘along with these advances, some very. semous problems and some very

serious challenges.

. 'The same space station that is orbiting over our heads 16 tlmes a day is
orbiting over the heads of people in Africa and India, that are wondering if
they are gomg to have enough food tofeed thelr chlldren, over. slave traders L

RN

_ journey, bemg launched to Jupiter and Saturn; thinking back in those few _.
years since we have been in law school, of all the changes that have
happened in the world. Not only rockets to the moon and to Jupiter andto

U
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" in the Araman Pemnsula headhunters in the South Pacific; people 1n our
own State and our own nation that can’t get along with soniebody of a httle
different shade of skin or a little different religion.

- And in the same few years since we went to law school, Reggie, it’s
hard to realize that mankind has poured more poison and filth and pollution
into the environment than all the millions of years t‘Iat he emsted on this
planet.

You can couple that with another thlng that J udge Underwood left out
of my introduction and that is the fact that I had the good fortune of serving
- for four years as Treasurer of the Judicial Retirement System, and during
that time I worked with Judge.Burke, who did a magnificent job of
representing you men and women in the Legis 1ature, trying to get a decent
retirement system, trying to get it properly fur,ded, and trying to alert the
Leglslature of the Importam role that the Ju/ilmary piays in our society.

And I think that the two factors do go tl(;;gether All of these tremen-
“dous changes and the fact that right now in this session of the Legislature, -
there is a bill pendmg that would be the velucle for trymg to get some kind
of realistic salaries for the members of the JudmIary and for a whole system

of justice. ‘

I'happento feel very strongly about it and I think that the speaker that
you had last year — maybe it was the year before — former United States
Justice Goldberg, who pointed out that this nation spends less on its whole
systemi of justice than the cost of the new bomber that they are trying to
develop for this nation, the cost of just one of those bombers. Thet it puts

into focus a very real problem that you are all aware of, that I think that toc .-

many people in this nation and particularly in this State tend to foreget, and ™

* thatis just what a tremendous bargain we have in our system of justice, and
the men and women who put their time and treasures and talents" Into

protecting the rights of their fellow citizens. '

“You know, it is kind of hard to pick up the paper as we did, Justine, at

.. the time of the ABA Convention, and to read the figures that one of the
* newspapers had taken in their survey of the salaries of the lawyers, andto -

“read that there are over 10,000 lawyers in Illinois that make more money

* than any of the judges or governmental servants in this room. So that there
. isn’t one person here today that couldn’t make much more for their family

" and for their children in the practice of law, thanin this very lonely and very

 tough and very crucial job of administering our system of justice.

‘But I don’t think that we have done the job. T thmk that is collectlvdy, '
of lettmg the 12 million people of this State know, not on_y how crucial our
system of Justlce is to their wellbeing; the fact that you are in this very vital
job; that undoubtedly the most cruCIal tlme in all of hlstory I say that very '

' ad\nsedly ‘

You know, it is hard to put a price tag on. people s rlghts You can’t put o

‘a price tag on somebody S human rights. Certamly we can’t put a pnce tag
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on their envmonmental nghts, the ‘air and water that they depend on for ‘

their very life and existence.

Itishard evento put aprice tag on protectmg people s rights tobe free 5
from vmlence, theix nght not to be cheated out of their hard—earned tax

dollars, or their life’ savmgs o

‘But I think that when you realize What is happemng, what has hap—

- pened in the world in the field of science and technology, and that we are
- now faced with the very real possibility that the enly thing that may stand

between the destruction of the human race and differentiate from the
benefits of society, of the fantastic, scientific changes that have happened,

“'may very well be the Judxclal system and the men and women in this room.

. The Puhtzer Prize winning reporter in New York wrote an article in
1970, that a.very umque ‘experiment was being conducted here in Illinois. It
was being conducted in our cowrts of law. He went on to say that that
experiment may very well determine whether or not we are gomg tobe able .
to'save our environment. - :

The men and women in this room made that experlment Work NoW

- think back to nine years ago. That time people in this nation just weren’t

aware of the dangers in environmental poliution and Biil Clark was one of

* . the first people in this country to talk about the dangers of pollution.

. That time Judge McGloon was one of the leaders in the legistature. i3

you remember, your Honor, you went to the legislature and tried to get

$80,000 in an appropriation for Justice Clark. At that time people were .
saying, oh, there isn’t any pollutlon problem, and we couldn’t even get -
$80,000 for the Legislature to establish an environmental division. .

. And yet just a year or two later they . started to realize what had
happened in these few years. Scientists told us that we had eight or nine or
ten years to save Lake Michigan, a lake that 7 million people depended on
for their recreation, for their- health and perhaps their very lives.

“You know, when they sent the rocket to the moon, it dramatlzed very

vividly that we all share a very limited environment and we started to see -
- on our television screens the empty, barren, lifeless surface of the moon and

it brought home dramatically that there wasn't any place that we could go
for a new supply of air or Water, if we should start to run out of it; that we

o all shared this very hmlted envuomnent that sustamed the only known hfe -
~in the universe. -

We started to see the effects of air pollutlon When they had tempera—
ture inversion in Donora,’ Pennsylvama, and it hung on for five days and

7,000 of the 14,000 people in that town were hospltahzed even though it” =
©. was a small commumf,y But the temperature : mversmn trapped in the zmc R
. sulfate fumes and half the town was hospitalized. B '

“We sawit happen in London when temperature i mversmn there trapped

o ~inthe fumes and 4, OOO more people d1ed inone weekend than ever before in
: ‘hlstory Y v : ;
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And yet we didn’t have the tools necessary to protect people s rights, to
protect their nght to hot only free air and pure water, but the right to live
and work and raise their families in a decent env1ronment '

"One of the first cases in the nation, involved a case in front of Judge
Cohen here in Cook County, American Asphalt Company. At that time
there were no environmental laws that gave the Attorney General the right -
to sue anybody in Cook County. There was no State EPA, no Federal EPA,
and yet in that case Judge Cohen ruled that there was a common law right of
the Attorney General to be able to protect people’s health and welfare.

- That same ru]mg was crucial in our ruling before the United States
Suprerie Court in the Milwaukee case, that established that there was a
Federal common law that gave us the right to insist that one of the largest

' cities in the Great Lakes not put their manure and urine and typh01d germs
and bacteria and virus into the water our people Were swimming in and that
people depended on for their drinking water.

The crucial thing is the case that Judge Dahl dec1ded against South
Works of United States Steel and spent many, many long hours in the
‘negotiations, was that our system of justice could deal with the problems,
“utilizing an impartial tribunal, court of law, to find out what the facts were,
" as to what was happening, and more important as to what could be done.

Judge Dahl took the position that we aren’t expecting to ship it to the

" moon or drill a hole and put it into the center of the earth, but let’s take

advan: ige of this scientific know-how that we have in the nation, a nation

that can build a hydrogen bomb, that can send a rocket to the moon, that we

certainly ought to be able to manufacture steel Wlthout destroylng the lake
that we all depend on for our environment.

So the significant thing in that case wasn’t the fact thata steel mill that
was built in the 1880’s, that was employing 10,000 people, could be refitted,
totally recycle all of their waste water and not put one drop into Lake
Michigan or into any other river or stream. The fact that we could utilize our
system of justice to deal with a problem that d1dn t even exist at the time
that we were in law school. :

And so we have turned the direction. We didn’t have to wait antll there
was a temperatire inversion over Tokyo or London or New York or Chicago
‘or East St. Louis. We were able to develop the toolsi in our system of justice
‘to deal with a problem that affected all of the people of our planet. B

Last year for the first time every beach in Lake. County was open. They
are startmg to catch fish again off the government pier. Bill, you and your
son will enjoy that. Just like my father used to take me there and you can
- take your children fishing, knowing that it’s going to be there. But most of -
all it proved that our s,,féatem of justice can work; that it can deal with the

¢

‘problems. Just as in the case that Judge Woodward spent. many, many long .

~months in DuPage County, trymg to help reorganize the Equity Funding
Company, Insurance Company, so that not one policyholder would lose one
: cent : ‘
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It proved that our system of justice could deal with a whole- new areaof -

bcrxme, the financial crime-with sophisticated computers that were located

out in the Avenue of the Stars in ‘Beverly Hills, California, that cheated

_people with mampu]atlons by some very shrewd and ruthless young men,
“out of, somewhere between two and three billion dollars WOI'th of t.helr life
, savmgs : T N e : S
“We can talk about the areas of price fixing, consumer’ fraud any of
these new vital areas, where our system of justice here in Illinois has
developed the concepts that can protect people S nghts, and any one of them
justify the increase in the salaries.

, There isn’t any .of the glant newspapers ‘or telewsmn statlons in thlS
State that complaln about pay raises, that don’t pay their lawyers more than
~any judge in this room makes. There isn’t anybody that can question the

importance of having a system of justice and order, and how priceless that =

"is to our business community and you could give a million reasons, but 1
think the most crucial is the one that, we haven't solved yet. And why I said
that you men and women have got the responsibility of protecting the

~future destiny of not only your friends and neighbors and other people of = - .

‘the State and nation, but future generations. Because in the last few years
we have seen some very startling developments in the field of science and

technology. The development of the exotic or deadly substances that can : |

either benefit mankmd or destroy it.

And so the greatest challenge that we:are all gomg to have in our

ksystem of justice is whether or not we are going to be able to develop the

~ tools that can enable mankind to benefit from these things, or whether or .

not we are going to miss it and not get a handle on it and face some problems
that are of a magmtude that are almost hard for us to comprehend

I mentioned that we went to Chlcago Kent. We have all become

alumnae of the Illinois Institute of Technology. So I went down to their - .
alumnae dinner recently and listened to.Jonas Salk, who was working with

genetics, DNA’s and what are probably the most exc1t1ng developments in
the field of science, and that is to create living organisms that may possibly
destroy cancers, or that can open up whole new. ﬁelds, and 1t has got agreat
potential of benefiting mankind.

_ The fmghtemng thing in hstemng toitis you realize that 1t’s also got the
potential of destroying it. Salk was talking about the change in the ethics

that have happened in the last few years, and so he related the population
explosion to the S-curve that we see in many fields of science. For example,

in the use of antibiotics against bacteria. And he talked about one of the

phenomenon that we have seen in the last few years since we have gotten e

'out of school, and that is the populatlon explosmn

You know, it took from the beginning of time down to the year 1850 to.
, produce a bllhon people in this planet N ow we are producmg a billion people S

every 25 years



" crucial, to try to deal with some of these diseases. Now the questlon is birth -

* " nation, because there aren’t too many places where they can store it. We
have the testing grounds for much of the DNA research and we have no -
Jlaws at all to deal with it.. : : ~ =
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-~ ‘What has happened, of course, is that that S-curve ’cook~ off. It ﬁnaﬂy
leveled off and we are now into that turning: pomt where the industrialized
world’s population growth has stabilized, and in domg that it sets up two

~ completely new sets of ethics, one for the first part and one for the second. -

, - I'will make it qmck because I am going to be held i in contempt of Court .
- if it is too long.

And they affect all the Judlcml t}ungs as well as our ethies in our State o

One of the factors, for example, is the first period death control was very

control, to try to deal with the populatlon They are group e*cpressmn inthe
first half as against individual expression. The key thing was in talking with

Salk, as to-when did that time come, that time of the great changes in all of -

hlstory He said it came in the 1960’s. It came at the time of the turmoil on

the campuses. It came at the time of many of the problems that we saw in ;

our judicial systems, that you men and women have had to deal with.

So based on their.genetic curve, and that you have been living at a very

crucial time in society, we have seen the whole shifting and now we see it
where all of a sudden, we are talking now about these DNA’s or PCB’s or

* polychlorinated biphenols and everytlung else.- But we are really talking

about whether or not there are gomg to be children born with birth defects,
with brain damage or die of cancer, or whether or not some of.these things
are going to get out of hand and maybe have the effect that the plague had
when it Wlped ‘out one out, of every four people on the face of this earth.

Because as they deal Wlth DNA’s, for example, they put them in the human

and testing type of an environment, that if it does create a new bacteria,

" that we have an immunity to and it does escape ‘what will we do? -

And so that the challenge that we are going to have in these next few

years in the legal system, and I know you have all got more business than
you can handle; we have four hundred habeas corpus cases for eyery one we '
* had nine years ago — so we aren’t looking for business — but the questlon

that you are going to be facing in your court rooms, just as we faced it in
these questions of air pollution or water pollution, is whether or not we can
get a handle in our system of justice in dealing with the fact that Illinois has
become the dumpmg ground for the restof t}us natlon on deadly, hazardous

L Wastes ;
“We are the largest nuclear dumpmg ground in the World rxght near -

Morris. They have been bringing in the deadly chemicals from all over the

Andso again, while there is, Congress is. Workmg onit, the leguslatures

o are working on it, the problem exxsts as-of today in our State.’

. And so you people who are on the front lines of protecting people’ s
: nghts and perhaps thelr very existence are Worth every cent that We can

IRV
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get you, in the way of apay rmse, and I certainly hope that you won't be shy“ |

‘in‘joining with us in trying to let the people of this State, and particularly
the members of Hle Legislature, know how essential it is that-we are able to
retain men amJ ‘women of the caliber of the people here in this room, who

' really 1wuvrs/g'lven their time and their treasures and thelr talents to make

 Hetter World for. thelr fellowman

v

PROGRAM IN HONOR OF NEW JUDGES AND
o RECENTLY RETIRED JUDGES

Hon. Thornas J ’Moran, Justice‘ lllinois Supreme Court

Mr Chairman,- .Judge Jlgantl fellow Judges

It is my pleasure to preside at this luncheon today, and itisa trad1t10n
of the Conference to honor those judges who have retired from Judlmal ;
service in previous years, and also to mtroduce to you the new circuit a'xd
reviewing court judges. .

In reviewing the names of the judges to be. honored and mtroduced 1

. could not help be impressed by the fact that this year’s program would be an

extra-ordinary one. Today’s’ Tuncheon program you will find is an extraor-
dinary one both for the number of  judges to be" “introduced and the
individual qualities of the retirees we seek to honor. '

Since lastSeptember 49 civeuit and reviewing court Judges have leit o

' the bench; 96 new judges have been elected or appointed. The new Judp'és o

who I will now introduce, I would like to say, I would like to encourage you

to,continue the hard wozk and long hours and the commitment to the

adnumstraﬁon of justice that made you successful prawtmoners and asso-

ciate circuit judges. You are also presented with the’ opportumty today to.

reflect on the characterization of the numerous outstanding judicial: retirees

‘that have made thoee gentlemen the subject of the enduring respect . of thelr‘
olleagLes : ‘ ; > : C

It is with my best W1shes f01 a career of servwe and achlevement that I ‘-

uptmg here in front of the dals and t:here are of course, two new judges— l ,

. I'lluse the word “new, quote, unquote — who you met last évening, oneof - o
_them could not be. with us, but, first of all, cne of our new Judges inour -
~court, Judge James A. Dooley. (Applause)

The Appellate Court has ten neW members electea and appom’red inthe

la“-t year. Most of them are not nsw judges but mernly new:to the Appellate_ =3

Court They are oeated at the table dn’ectly* in front of me here and I ask‘ '
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‘that they stand as their name is read Not aF of them could be here butI
will name all that have been appointed or elected.

Nicholas J. Bua, elected from the 1st District.

David Linn, elected from the 1st District.
J ames Mejda, elected from the 1st District.

Helen MeGillicuddy, elected from the 1st District.
‘Maurice Perlin could not be present.

Philip Romiti, elected from the 1st District.

Kenneth Wilson is with us; elected from the 1st District. -

Downstate, we have Richard Mills from the 2nd District, and ap-
pointed, we have James Boyle from the 2nd Distriet, and Lawrence Pusa-
teri from the 1st District — both appointed

(The named judges arose and there was applause)

I am going to skip much of the prepared speech that I had for you
gentlemen because of the lack of time, and I would like to get to the names
of those new judges on the circuit bench. I will hurriedly go throtigh them,
and would you, please, stand just so everybody can see you and after
standing then be seated. May I also ask that you hold all your applause gt
go around the list as hurriedly as I can.

D. D. Bigler from the 1st Circuit.

Bill F. Green from the 1st Circuit.
Robert S. Hill from the 2nd Circuit.
Robert W. Whitmer from the 2nd Circuit.
Robert J. Steigmann from the 6th Circuit.
James T. Londrigan from the 7th Circuit.
Charles P. Connor from the 12th Circuit.
John F. Michela from the 12th Circuit.
David DeDoncker from the 14th Circuit.
Jay M. Hanson from the 14th Circuit.
David Mason from the 14th Cireuit.

- Maxvin D. Dunn from the 16th Circuit.
Philip G. Reinhard from the 17th Circuit.
John J. Bowman from the 18th Circuit.
Helen C. Kinney from the 18th Circuit.
Roland A. Herrmann from the 19th Circuit.
Patrick J. Fleming from the 20th Circuit.
(The named judges arose and there was applause)

From Cook County — and, agam, we will follow the same procedure.

Vincent Bentivenga. Sylvester C. Close.
- Mariou E. Burks . - - William Cousins ‘
- Philip J. Carey " Robert J. Dempsey -
Thomas P. Cawley - R Brian B. Duff

Arthur J. Cieslik. o - Thomas R. Fitzgerald

¥
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Charles J. Fleck, Jr
Allen A. Freeman

{harles E, Freeman

Marion W. Garnett
Lawrence 1. Genesen
Joseph Gordon
Albert Green
James L. Griffin
Arthur N, Hamilton
Lawrence P. Hickey
Edward C. Hofert
Mary J. Hooton
Thomas J. Janczy.
Donald E. Joyce

_ Aubrey F. Kaplan
Marilyn R. Komosa
Jerome Lerner.
Franeis J. Mahon

George M. Marovich '

John H. McCollom
John A. McElligott
Mary Ann McMorrow
Howard M. Miller -
John J. Moran
Harold M. Nudelman
- Thomas J.. O'Brien
Romie J. Palmer
Richard J. Petrarca
William E. Peterson
- R.. Eugene Pincham
John F. Reynolds
Monica D, Reynolds

And applause for all.
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Richard L. Samuels
Gerald L. Sbarbarc
Anthony J. Secotillo
Robert L. Sklodowski
Raymniond C. Sodini
Adam N. Stillo
Theodore M. Swain
James Traina

Joseph R. Spitz

Ben Miller

John W. Russell
Edward B. Dittmeyer
Robert L. Dannehl -
Harcld D. Nagel
John A. Leifheit
Charles R. Norgle
John 8. Teschner
Robert K. McQueen
Stephen M. Kernan
Thomas P. O’Donnell
Walter B, Bieschke
John M, Breen
Calvin C. Campbell. -

" Robert B, Cusack

Myron T. Gomberg
Thomas J. Maloney
Anthony S. Montelione

- Paul A. O’'Malley
- Dom J. Rizzi

Jerome C. Slad

—Arthur A, Sullivan

Lucia T. Thomas

(The named judges arose and there was applause)

. Now, I'd like to turn our attention, if we can, ladies and gentlemen, to ~
the retired colleagues. And as I look at the list of the 49 judges who have
left our ranks in the past year, I wish that there was sufficient time to note -

the individual achievements of each. I know, however, that the introduction =
' of these gentlemen by name only is sufficient to cause each of us to recall

personally the service they have performed and the valued expenences they
have left with us, :
" An astonishing figure reﬂects the magmtude of the efforts of the

* retirees we honor today. The retirees have provided the people of the State
- of Illinois with a curulative total of 1,098 years of judicial service, Sufficeit - :
‘to say that t:he service rendered: by these ladies and gentlemen to the -



126 ILLINOIS JUDICIAL CONFERENCE

administration of justice here in Illinois is immeasurable, but we are

- grateful for the opportumty to have Worked w1th you over these many

years.

I would ask that the retired Judges as theu' names are called, please,
stand. And, again, I say, some of them could not be with us; and, so, again;,

- I will rapidly go down the list with all due respect, ladies- and gentlemen.

‘Everett Prosser from the 1st Circuit, 25 years of serv1ce

Paul Reese from the 1st Circuit, 27 years of serv1ce

‘Dorothy Spomer from the 1st Circuit; 26 years of service.

John Gitchoff from the 8rd Circuit, 6 years of service. =

‘We have with us Jacob Berkowitz, 40 years of service. (Applause)
Birch E. Morgan, 6th Clrcult 34 years. (Applause)

I don't believe that Paul Verticchio from the 7th Circuit is here 12
years.

William Conway, Tth Circuit, 18 years.

We do have with us Victor Cardosi, 12th Circuit, 16 years.

David Oram couldn’t make it. He’s from the 12th Circuit with 18 years.
- We do have Glenn Appleton from the 14th Circuit. B
 'We also have with us the former Appellate Court judge way out in the

v western paxrt next to the Mississippi, Dan McNeal from the 14th Clrcult 23

years of service.

A recent retiree, James Vincent from the 15th Circuit, 18 years, could
not be here. :

~ John Petersen from the 16th Circuit with 19 years could not be here. -
“From the 17th Circuit, Seely Forbes is with us, 30 years.
James Fitzgerald, the 18th Circuit, with 11 years.
LaVerne Dixon from the 19th Circuit, with 14 years.
Bill Gleason is with us from the 19th Cireuit, with 10 years.
Robert L. Gagen from the 20th Circuit, with 5 years. ‘
(The named judges arose and there was applause)
We also have these retirees from Cook County ‘ N\
Joseph Butler, 25 years. of-service. ‘
 'We have with us Dan Covelli, 37 years ' : }
I don’t think' William Daly could be with us. 38 years. ’ .
George Dolezal, 8 years. ‘
Robert Dunne is with us. 44lkyears
Norman Elger, 13 years
; Samuel Epstem, 43 years ‘
I don't believe Saul Epton is here. He had 16 years

o
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We do have Hyman Feldman with 21 years Wlth us..
John C. Fltzger'-ﬂd whio has 12 years. i
- ;We have Rlcharcl Ha.rewood with 14 years.
Harry Hershenson could not be w1th us. 24 years of service,
Robert Meier, III could not be: w1th us. 12 years of service.
Emmett Morrissey is here, with 28 years '
" Jeseph Power, 21 years. '
Harry Stark thh 23 years,
Eugene Wachowslki with 22 years.
- Minor Wilson with 9 years.
- (The named judges arose and there was applause) :
- Seven members of the Appellate Court have retired in the year since
last September; and we are honored to have several of them w1th us at the
head table. I will just again mention their names. .
‘ Thaddeus Adesko, who couldn’t be with us 26 years of servme
‘We have a.distinction in the next gentleman, Ji oseph Birke, 54 yearson -
“the bench. (Great Applause) You broke the record, Joe. And there is
something that Joe should be recognized for, and I don’t know if you know
this or not, but of the 54 years, tthty-elght years have been on the

; - - reviewing court, and accordmg to the ABA records, that is 4 national
: - record. (Applause)

We are also fortunate to have W1th us that vacatloner retired sun lover,
- Henry Burman, 45 years.

Johin Dempsey could not be with us. 25 years.
We do have Charlie Barrett here. 14 years,

' Walter Dixon couldn’t be here. 1 really have to refer to Walter Dixonas
being from the 2nd and 3rd District because he was on the Appellate Court :
~ bench, and down in the 3rd District with 30 years.

Then, Leland Simkins from the 4th District, 15 years P Rt
(The named judges arose and there was applause) = L, S

We are honored to have with us at the head table here three former_ o
Justices of the Supreme Court who retired last December. I would certainly :
- be remiss if T did not take this opportunity to briefly recount. some of the
events in'the outstanding careers of these leaders of our judiciary.
- Justice Caswell Crebs was born in Carmi, Illinois in 1912. He received
his elementary, high school, and undergraduate education in California. o
‘Then, in 1936 Justice Crebs graduated from the University of Illinois
College of Law as a membor of the Order of Coif. From 1941 to 1945, he
. .. served asan Assistant Attorney General of Tllinois, and then hewaselected - -
' . acireuit judge jn the Second Judicial Circuit in 1945 where he served untll e
e ~his ret1rement \I am speakmg of the ﬁrst 1et1rement 1964 &

s
¢
k]

k]
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During this time, he served as Chlef Judge in that cireuit. Slnce his
‘ retlrement in 1964, Justice Crebs served on assignment from retirement in
the circuit and appellate courts through 1969, and in 1969, he was assigned
to the Supreme Court to fill the vacancy caused by the death of Justice
House. In 1971, he was appointed to the Fifth Appellate District. In
October of 1975, Justice Crebs was again assigned to the Supreme Court to
fill the vacancy caused by the res1gnat10n of the late Charles Davis.

With Justice Crebs’ return to retirement in 1976, he has prowded over

* 24 years of judicial service in the circuit, appellate and supreme courts of

the State of Illinois.
‘Would you join me in a hand.” _ k
(Justice Crebs arosq and there was great applause)

. Justice Thomas E. Kluczynskl Justice Kluezynski was born and edu-
cated in Chicago, and graduated from the University of Chicago Law School
cum laude. He engaged in the general practice of law from 1927 to 1948
when he was appomted a commissioner of the Illinois Industrlal Commis-
sion. .

In 1950, Justice Kluczynsk1 was appointed to the C1rcu1t Court of Cook
County, and while in the Circuit Court from 1950 to 19683, he served as chief
judge of the Criminal Court, presiding judge of the Farmly Court, Chief
Justice of the Circuit Court, assignment judge, motion judge, and chan-
cellor. But in 1963 Justlce’Kluczynskx was. assigned to the First District
Appellate Court, where he served until 1966 at the time he was elected to

" - the Supreme Court:

Justice Kluczynski served as a Judlmal ofticer for nearly 26 years. His
extensive practical experience as a trial lawyer, a trial judge and reviewing
court justice provided the Court with a unique apprematlon of administer-
ing to the practical considerations of our judicial system. :

Would you join with me in honormg Justlce Kluczynski.
(Justice Kluczynslq arose and there was great applause) -

Justice Walter V. Schaefer. Justice Schaefer was born in Grand
Rapids, Michigan in 1904. He attended Hyde Park High School in Chicago, -
and received his college and legal education at the University of Chicago.
Following his admission to the bar in 1928, he engaged in private practice in
Chicago. He was one of the prmc1pal draftsmen of the Illinois Civil Practlce

- Act of 1933

Justice Schaefer served as a professor of law at N orthwestern Uni-
versity School of Law from 1940 until 1951. He served as chairman of the
Illinois Commls°/10n to Study State Government, known as the “thtle‘ ,
* Hoover Commif smn,” from 1949 to 1951..

In 1951, J7} stlce Schaefer was appomted to the Ilhnms Supreme Court |
~ and has served\\n that capacity as Chief Justice in 1953 to 1954 and again m’
+ 1960 to 1961 Duxmg }us nearly 26 years on the Court, Justice Schaefer

#
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~initiated the annual judicial conference concepu w}uch of Lourse, is now'

constitutionally ' mandated. ~*. = : PN )
As we are all aware, Justice Schaefer has an international reputatlon as

& jurist. His papers have been published in many law reviews. He has
- presented the Oliver Wendell Holmes Lecture at Harvard Law School, the

Benjamin N. Cardozo Lecture before the Association of the Bar of the City
of New York, and the Ernest Freund Lecture Series at the University of

Chicago. In 1969, Justice Schaefer received the American Bar Association

: Medal the ABA’s most dlstmgmshed award.

" II. Common Knowledge Rule

* Most. recently, the American Judicature ‘Society awarded Justice
Schaefer its Herbert Harley Award for distinguished service to the State of
Illinois and to the nation.» And this past June, the Illinois State Bar
Association awarded Justice Schaefer the Award of Ment for Service to the

Profession,

All Tllinois judges, present and future, have been hOnored to have .
Justice Walter V. Schaefer serve on our Supreme Court. ~

‘Would you help honor Justice Schaefer?

Topic I EVIDENCE L S *

A. Summary of Advance Reading Material

CONTENTS

Part One: Lay Wltnesses — The Rules Against Opmlons
1. Fact and Opinion :
I1. Limitation to Facts
III. Exceptions
IV. Approach

" Part Two: 'Subjects of Expei't Testimony

1 ;Introdu'ction‘

III. Opinions on Ultimate Issues

" IV. When Expert Testimony is Appropriate

A. Generally — Case Law

- B. Discretionary Use of Expert Opmlon — Matters Beyond Knowl-
“' _‘edge of Average Juror : : ‘ ,

C. Strict Products Liability
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g

' D. Medical Malpractlce
E. Obscenity

- F.  Medical Evidence
G

Polygraph and Voxceprmts

Part Three: Who Is An Expert

'L Preliminary Evidence of Competency

11. Land Valuation ‘ , . L -
— General Rule ‘ ‘ ‘ \'
-~ Necessity of Prior Knowledge ; :
— Necessity of Prior Experlence with Similar Property

1I1. Machines and Processes

— General Rule
— Existence of Defect or Safe Way of Proceedmg
— Cause and Effect

 IV. Trade Usage and Value of Personal

— General Rule
— Examples .
— Special Area: Attorney’s Fees :

V. Medical Testimony

— Generally

— Opinions by Non-Medlcal Personnel
— Effect of Licensing :
— Malpractice Suits

B. . Summary of stcussmns

The Evidence topic was: presented in lecture form, based on the
followmg outline.

1977 ILLINOIS JUDICIAL CONFERENCE
September 7-9, 1977

SR | EVIDENCE,
 PARTONE |
' THE LAY WITNESS AND THE RULES AGAINST OPINIONS

' (Pre| m ed by Professor Robert E. Burns)
“Oux language can always be rendered less mexact ‘but it can neirer

become quite exact.” Bertrand Russell An Inqulry mto Meaning and
“Truth. 1940 - ' S
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The Lay — Fact — Opmlon Witness ' '

An Opinion — a belief, view, attitude, sentlment Judgment conelu- -
sion, notion, impression, inference or a formal statement by a judge
or court of the reasoning and the pr1nc1p1es of Law used inreachinga
‘decision of a case.

A Fact — 1. That which actually emsts, eahty 2 Somethmg known to "

II.

exist or to have happened. 3. A truth known by actual experience or

observation; that which is known to be true. 4. Somethmg said to be
© true or supposed to have happened. .
Source: Random House Unabridged chtlonary, 1.966

Law

- Witnesses should state facts. and not mere inferences; conclusions and

~ opinions should be confined to experts. Butler v. Meh'rlmg, 15 IIL. 488 n

I

(1854).
Exceptions -
In General: Indescnbable facts collectlve or- composite facts

- Exceptions:

IV.

“In Particular — Appearance, health mental condltlon speed of vehi- -

cles, age, sanity, intoxication, value, time, reputation, handwriting.
See Cleary, Chapter XI, Hunter, Chapter LVIII.

Approach e
Walz — Cases on Evidence: v
‘ DEGREES OF (1) DECISI VENESS AND (2) GENERALITY

In other words, we always have many degrees of decisiveness
shading back from the decisive statement th t “The Plaintiff (or
defendant) should prevail.” As against these degrees of decisiveness

S we have many degrees of generality of statement. The admissibility
of any opinion depends upon two factors: (1) its degree of generality
and (2) its decisiveness of the case. A witness may make .a very

- general statement (an opinion) and have it called a statement of fact

- if it is not decisive of the case or does not approach decisiveness of
the case. He may not make a very specific statement if such state-
ment is capable of being made more specific and is deaswe of the case
or approaches such decisiveness. ; . . v ape S

: ' The danger pomt is on the statement of greatest generalityina -
case where such a statement is decisive of the case, — that is, where -
the opinion is on an ultimate issue. The courts usually say that sucha.
statement “mvades the province of the. Jury 7 : e

Federal Rules of Evidence: " '

- Rule 701 - Opinions limited to those (a) ratlonally based on the
perceptlon of the witness and (b) helpful to a clear understandmg of
hls testlmony or the determmatlon of a fact in 1ssue :
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Rule 704 Testimony in the form of an opinion or inference

otherwise admissible is not objectionable because it embraces an.
ultimate issue to be decided by the trier of fact.

Rules 404, 405, (A) 608 (a) - Opinion ev1dence of oharacter trait

or character generally permitted.

 PART TWO

SUBJECTS OF EXPERT TESTIMON Y: WHEN IS IT NECESSARY
OR APPROPRIATE TO ALLOW THE USE OF THE LESTIMONY
OF EXPERTS? :

(Prepared by Professor Elliott H. Goldstein)

I

Introduection -

A.

“Litigation always entails the use of persons with specialized
knowledge . . . . [Lay] witnesses . . . are specialists of a sort.
They are usually produced because they are familiar with certain
aspects of a legal dispute that are unknown to the trier of fact. No
special showing is needed to qualify the ordinary witness. So long
as the witness has firsthand knowledge of relevant information,
competence is presumed.” Lempert and Saltzberg, A Modern
Approach to Evidence at p. 932 (West, 1977). As noted under the
previous topie, lay witnesses may sometimes give opinions.

Some witnesses, however, play a special role in litigation. These
are the “experts”. They are able to aid the fact finder, “not because
they have fortuitously observed events which are relevant to the

* jury’s inquiry, but because they have specialized skills or training =

which enables them to perceive and interpret events in ways that

“ordinary laypeople cannot.” Lempert and Saltzberg, A Modern

App'roach to Evidence, supra. Experts, of course, are called to
give opmzons on data, based on their expertlse ‘

.- Whena party contemplates the use of an expert, the initial inquiry

is whether the facts of the case require expert testimony. Expert

- testimony is that testimony related to some science, professmn ~

A

business, or occupation beyond the scope,of knowledge or experi-
ence of the average layperson. ‘Cleary, McCormick on Ewdence, v
2d Edition, at §13, pp. 29-30 (West, 1972). :

1II. - The No—Expert~Needed ‘Common Knowledge Rule

This rule originally provided it was reversible error to receive the
opinion of experts on that.which was common: knowledge. See

_Linn v. Sigsbee, 67 I1L. 75 (1873), Hoffman v. Tosetti Brewing Co.,
257 111, 185, 100 N.E. 581 (1918), and King and Pillinger, Opzmon'

Evidence in I llinois at 41 (1942). The rule was based upon the fact
that such testlmony wasted time in the trial, mvaded the provmce
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of the jury, and rmght confuse the trier of fact where there wasno
need for expert aid. Legal writers criticized the rule. See King and
‘Pillinger supra. anid Burns, “The Rule of Reconstruction Experts .
‘in Witnessed Aceident Litigation” 22 DePaul L. Rev. 7 (1972). The
no—expert-needed common knowledge rule has largely been
-+ eroded; later cases (infra.) have tetided to hold that the admission
of expert testimony on matters of common knowledge is harmless
error or that such admission is: dlscretxonary, subject to review
- only-for abuse. (But see Accident Reconstructmn, mfm )

B. The applicable cases.

1. Armst’mngv Chzcago & W. I R. Co., 350 Ill 426 183 N.E.
. 478 (1932). (Admission of witness’ cpinion as to whether

freight cars on storage track would have rolied onto running

track had brakes been set, held harmless; such testlmony
~concerned matters of common knowledge )

. Stanleyv. Board of Education, 9 Ill. App. 3d 963, 293 N. E Zd

417 (1st Dist. 1973). Trial Court did not abuse its diseretion in
personal injury case arising when an eight-year old boy was
struck by a baseball bat in a playground, in permitting a

- witness with extensive training and experience in playground
_supervision and game safety to testify as an expert on issue of
‘dangerousness of the area where the accident occurrnd As

noted by the Court:

“We think, therefore the better rule would give a trial
judge a’ vmde area of discretion in permlttmg expert testi-
mony which would. aid the triers of fact in their under-
standing of the issues even though they might have a:
" general knowledge of the subject matter.” '

See Pritchett v. Steinker Trucking Co., 108 Ill. App. 2d 371

247 N.E. 2d 923 (4th Dist. 1969). See also Miller v, Pillsbury-

Co., 33 111, 2d 514, 211 N.E. 2d 788, 734 (1965). Cf. Mahlstedt ‘

. Ideal Lighting Co., 271 Til. 154 110 N.E. 795 (1915).

. Carlson v. Hudson, 19 Ill. App. 3d 576, 312 N.E. 2d 19 (3d
~ Dist. 1974). Although testimony of an expert is inappropriate -

when it relates to matters of common knowledge, - - -
“We are unable to say that the expert’s testimony falls

within that eategory in the context of this case. Evenifsuch

were the case, the trend of decisions is that an expert may

© testify as to matters of common knowledge where the

expert’s testlmony would be helpful to the jury.”

. Phillips v. Shell Oil Company, 13 Tll. App. 3d 512, 300 N.E.
2d 771 (5th Dist. 1973). Expert witness proffered: to testifyas .
to defects in design of a gasohne service station, including the . .~

" location and 1dent1ﬁcatlon of a step and a door. The trlal court e
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held such testlmony unnecessary, as being within the common
knowledge of the jury. The appellate court sustained the trial
court, noting that while there is a trend to admit expert-
testimony as to matters of common knowledge and under--
standing where difficult of comprehension and explanation,
there was no abuse of dlscretlon by denying expert testimony

. -on the subject. ‘

Oplmons on Ultlmate Issues and the Prohzbltxon agamst Invadmg the
Province of the Jury. =

The objection that an expert was g1v1ng an opinion on an “ultxrnate

issue” or that an expert’s opinion could not “invade the province of the -

_jury” received what one writer (Spector, “People v. Ward: Toward a

Reconstruction of Expert Testimony in Illinois”, 26 DePaul L. Rev. 284
(1977)) terms a “final death knell” in Merchants National Bank v.
Elgin, J. & -E. Ry, 49 Ill. 2d 118, 273 N.E. 2d 809 (1971). In

Merchants, the Supreme Court allowed expert testimony on the ques-

tion of whether a railroad crossing was safe. The Court noted that since
the trier of fact is not required to accept the expert’s opinion, the

| . opinion could not possibly invade the province of the jury. Thus, for

example, in a malpractice case it is now perfectly correct for an expert
to testify that the defendant’s acts constituted negligence. McCallister -
v. del Castillo, 18 T1l. App. 3d 1041, 310 N.E. 2d 474 (4th Dist. 1974).

“Accord, Coleman v. Illinois Centml Ry., 13 I1l. App. 3d 442, 300 N.E.
2d 297 (4th Dist. 1978). (Opinion testimony of expert that railroad

grade crossing at which accident occurred was inadequately protected

© was not directed toward ultimate issue of whether or not railroad was
- liable and did not invade the province of the jury for wrongful death.)

IV,

When Expert Testimony Is Appropriate.

- A. The law in this area is quite well known, requlrmg that expert

~ testimony be admissible when the subject matter is of such char-
acter that only persons of skill and experience in it are'capable of
forming correct judgments as to any facts connected therewith.
Applieation- of the rule to par'tlcu]ar fact patterns shows wide
variations in Illinois. :

1, The applicable cases.
a.  Accident Reconstructlon Test1mony

1) Millerw. lelsbwry Co., 33111. 2d 514,211 N.E. 24733 -
(1965). There were no eyewitnesses to the accident -
involved and the question was which driver was over

" the center line. Testimony of an accident reconstruec-
tion expert was received in evidence. The Supreme
~Court held that expert testimony on reconstruction of
an automobile accident should be admissible where it
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is necessary to rely on knowledge and apphcatlon of
principles of physics, engmeermg and other sciences
beyond the ken of the average juror.: ‘They stated that

since the Jury does not have to accept the expert’s
opinion..

Thomas v. Caguwin, 43 T1L. App 2d 336, 193 N.E. 2d

233 (2d Dist. 1963). An investigating police officer with

- experience in accident investigation was permitted to
- express an opinion as-to the point of collision of

3)

tion”.

Diefenbach v. ch!aett 111 11 App 24 80, 248 N.E. 24"
840 (5th Dist. 1969), Illinois State policeman who had

considerable experience in investigating automobile

collisions allowed to state his opinion as to the point of

collision although there was also eyew1tness testimony
in the case. Admissibility rested within the sound

 diseretion of the trial judge.

s

Dea've'r'v 'Hickowx, 81 1ll. App. 24 79, 224 N.E. 24 468 ‘

(4th Dist. 1967). The sole basis of the appeal was the
action of the trial court in adxmttmg over objection the
expression of an opinion by a State Trooper as to the

speed of the vehicles prior to the collision. The court

found the testimony to be in error because the evi-.
dence demonstrated an insufficient basis from which

the opinion could be stated. Tt appeared that the -

officer was basing his opinion as to speed upon the
damage resulting to the vehicles.

" Abramson v. Levinson, 112 TII. App. 2d 42, 250 N E

2d 796 (1st Dist. 1969). This decision afﬁrmed the
refusal of a trial court to permit an expert to recon-

“struct an accident, where the sole issue was which. of

two parties was southbound 'on Lake Shore Drive at

| _ the time of the accident. The objection to'the expert’s

testimony at. trial was made and sustamed on ‘the

~ground that since there were eyemtnesses the ex-

pert’s testimony was inadmissible. The Appellate -

~Court stated that the test of admissibility or inadmis-

sibility rests not on whether there is eyewitness tes- - S

timony, but whether or not it is necessary to rely on

lmowledge and the application of prineiples of physics,

. engineering or other sciences which are beyond the™ -
normal ken of the average juror;.and further, by

- whether or not there is sufficient undisputed physical = °

automobiles, within ‘the “trial cOurt’s sound discre-

£
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6)

ev1dence to prov1de the basm data needed for the:

application of principles of physics, engineering or
other sciences. The Court also listed four factors that

must be demonstrated to the trial judge before expert

reconstruction teetlmony and oplmon can be received,
as follows:

i The expert has the necessary experlence as a
result of education, training, and experience in the

“specific area about which he expresses an opinion. -
ii.. The area of inquiry should require the employ-.
ment of principles of physics, engineering or other -

science or scientific data beyond the k\,n of the aver-
age juror.

_iii. 'The opinion of the expert cannot be naked, but

must come clothed in evidentiary facts in the record

the inferences reasonably arising therefrom and must

be elicited by hypothetical questions containing sub-

stantially all of the undisputed facts in evidence relat- -
© ing to the issue about which an opinion is sought, and

iv. There must be a need apparent from the record

in the case for scientific knowledge, expertise, and .-

experience which VVIII aid the jury to a correct and just
result.

Plank v. Holmcm, 46 TIL 2d 465, 264 N E. 24 12

- (1970). The Supreme Court found that under the cir-

cumstances present the plaintiff could have been con-
sidered to be an eyewitness although she did not see

~-the entirety of the events leading to the collision. The -

Court reiterated its statement in leler . lelsbwry
Co., supra. that: '

“We are of the opinion that expert testlmony on
reconstruction of an automobile accident should be

admissible where it is necessary to rely on knowl-

edge and application of principles of physics, engi-
neering and other sciences beyond the ken of. the
~ average juror.” ‘ '

In classification of the “ava}lablhty of an eyevntness”

“aspect of the rule, the Court went on to say that: 3 ,
%, . . reconstruction testimony may not be used as

. a substitute for eyewitness testimony where avail- -

able. Whether it may be used in addition to

[eyewitne'ss] testimony is determined by whether it -
is necessary to rely on knowledge and application of

‘ prmc1ples of science beyond the ken of the average
cjuror.” ; :
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(1972). In this case, the Supreme Court reiterated the

.. rule of Plank v. Holmam, and held that reconstruction

9

testimony was unnecéssary since the questions con-

fronting the jury (whether plaintiff struck defendant

after hitting an abutment, or defendant rear-ended

the plaintiff) did not require 4 scientific knowledge

- beyond their ken. Moreover, the court held that the
‘plaintiff’s choosing to call the defendant, who could not
otherwise have given testimony, because of the Dead

Man’s Act, as an adverse witness did not eliminate or
diminish the standards of admissibility for recon-
struction experts when plaintiff sought to introduce

. such testimony to rebut defendant’s eyewitness testi-

mony.

Stiltman v. Reeves, 131 Ill App 2d 960, 269 N.E. 2d

728 (4th Dist. 1971). The Appellate Court, in reliance
upon Abramson v. Levinson, supra., rej ected the use
of an opinion of a reconstruction expert if the deter-

minative facts are otherwise established by credible -

physical -or eyewitness evidence. The issue was

whether a taillight on a tractor was lit and working at -

the time of the aecident collision. Credible eyertness

testimony said it was, but the expert gave his opinion -

- that the hght was not: The fact of whether or not the

9

taillight was working prior to the collision was held not
to be a subJ ect beyond the ken of the average Juror
and the admission of the reconstruction expert’s opin-
ion was reversible error. See also Gutkowski v. Stover
Bros. ’Pmck,mg Co., 42 Ill CApp. 3d 257 (lst Dist.

1976).

Geisberger v. Qumcy, 3 Il App. 3d 437, 278 N. E 2d

404(2d Dist. 1972). In Geisberger, the,plamtlff claimed g

that (he trial court erred in admitting opinion testi-

" mony of a police officer amounting to the reconstrue- -
tion of the accident. Plaintiff and defendant were the -
only eyewitnesses and they gave contradictory de-
scrlptlons of the impact from the location of the debris

in the street. In reversing the case for a new trial on -

other grounds the court stated that the cfficer’s

‘opinion as to the place of impact should be excluded

because “his testimony as to factual findings upon

' arrival at the scene as to location of debris and the
vehicles . .. . will better serve the purpose of arnvmg;
at g just ver'hct than W111 his exnressxon of oplmon oY

137
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Payne v. Noles, 5 Ill App. 3d 433, 283 N.E. 2d 329 (2d
Dist. 1972). In Payne, a critical question was based

- upon which side of the center line did a motoreyele and

“an automobile collide. The vehicle operators testified

on this point. The plaintiff automobile driver called as

~ an expert witness a physicist who did not testify as to

: 1

12)

point of impact but gave an academic discussion as to
the stability of motorcycles and as to the location of
the center of gravity and its effect on the motoreycle.
immediately prior to the collision. The Court, con-
cluded that expert testimony has no place if the de-
terminative facts are otherwise established by the'
credible physical or eyewitness testimony.

Dauksch v. Chamness, 11 T1l. App. 3d 346, 296 N.E.

.2d 592 (6th Dist. 1973). In this case, the Appellate
- Court undertook an exhaustive analysis of the admis-

sibility of - reconstruction testimony, and found that
the admission of an Illinois State Trooper’s opinion as
to point of impact was in error, but in addition found .
that the trooper’s opinion that the accident occurred in -
the northbound lane stated only the obvious, and was

- merely cumulative. Thus, the Court found the error to

be harmless. The Court rejected the claim of the

-defendant-appellee that distinctions should be made

between an academically trained expert such as a
physicist and an experienced investigating police of-
ficer who “merely states an opinion” as to the point of

‘impact, The Court notes that “whatever the basis or

type of the expert reconstruction testimony or opin-
ion, the test of admissibility is that of necessxty ” The
Court found no necessity for the trooper’s oplmon in

~ this case.

Tipsword v, Melrose 1310 App 3d 1009, 301 N.E. 2d
614 (3d Dist. 1973). The Court suggests that the case

of Abramson v. Levinson, supra., imposed too strin-

gent a test for the use of reconstruction testimony,
and, if applied without deviation, would bar ;‘early all
testimony of  this type by the ‘i_nvestigatiﬂg police
officer. Instead, it followed the rule announced in

- Diefenbach v. Pickett, and rejected by the Fifth Dis-

triet Appellate Court in Dauksch v. Chamness, supra.

The Court held that reconstruction testimony rests

largely within the sound discretion of the trial judge, -
which discretion will not be disturbed on appeal in the
absence of the abuse of such discretion. -
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13) Dobkowslcz v. Lowe’s Inc., 20 TIL App 3d 275, 314 -

N.E. 2d 623 (5th Dist. 1974) In this wrongful death

- action, it was error to admit opinion of an Illinois State -

- Trooper that the collision between a northbound van
eand a southbound tractor trailer occurred in the
northbound lane. The opinion was not based on the
‘application of principles of physics, engineering or
other sciences, but merely upon his personal observa-
tion of the physical evidence at the 'scene of the
accident. This opinion was not necessary, but under -
the facts of the case, was harmless error.-

‘ 14) Diederichv. Walters, 31.111. App. 3d 594, 334 N.E. 2d
o 283(2d Dist. 1975). An investigating police officer who
was not an eyewitness, was not qualified to glve‘
testimony as an expert concerning the use of a “no-

" ‘mograph” to obtain the speed of defendant’s automo- -

bile based on the length of the skid marks where the

officer had no special skill or training in operation of

the “nomograph” Even if the officer was an expert in

the use of the “nomograph” the testimony would have

been inadmissible, where there were two eyewit-
nesses at the scene who could estimate speed.

B. Other expert opinion (not found to be reconstruction of the ac-
cident) is appropriate as beyond the ken of the average juror:

1. INTOXICATION. ‘
a.. Craftv. Accord, 20 1. App. 3d 231 813N, E 2d 515 (4th,
Dist. 1974). Dram shop case. Trial court properly exercised -
“ its dlscretxon in permitting a phys1c1a'1 to testify as'expert -

as™ ) the oxidation rate of aleohol in a male 5’9" in height
and ‘weighing approximately 155 pounds who has consumed

six to eight twelve-punce bottles of beer. Testimony wasin
“hypothetical form and was predxcated on- admissible evi- -
dence in the record. Appellate Court found that trial court
properly permitted the expert to express an opinion on the.
ultimate fact that patron would not have been intoxicated

at the time of the subject altercation as a result of aleohol e

originally consumed in the defendant’s tavern.

. b. Nystrom v. Bub, 36 Tll. App. 2d 333 184 N.E. 2d 273 (2d
Dist. 1962). Dram shop case. No need for expert as to
oxidation of alcohol in the blood of alleged intoxicated

~ - driver where eyewitness®s could smell alcohol on the per--
_son’s breath, The question of the qualification of an expert’
- rests ‘largely on the.discretion of the trial court. - y "

¢.: Peoplew. Kmege'r 99 I App 2d 431, 241-N.E. 2d 707/ (st
- Dist..1968). (The competency of the officer who had ad-
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ministered a breathalyzer test to defendant is largely
~ within the trial court’s discretion. For discussion of
Breathalyzer and admissibility of the results of breatha-
lyzer tests, see People v. Crawford, 23 T1l. App. 2d 398, 318

N.E. 2d 743 (4th Dist. 1974). See also People v, Benoit, 6

Tl App. 3d 1031, 287 N.E. 2d 85 (1st Dist. 1972) QNO “Ex-

pert-Needed); People v, Boyd, 17 Il ‘App. 3d 879, 309

N.E. 2d 29 (5th Dist. 1974) (Evidence of a defendant’s
- refusal to take the breathalyzer test inadmissible); Peopie

v. Leffew, 33 Ill. App. 3d 700, 338 N.E. 2d 480 (2d Dist.
1975) (the provisions of 95% Ill Rev. Stat. 501, relating to -

the admission of evidence of chemical analysis apply to all
charges that arise out of operation of an automobile, not
just DWL.) and People v. Clifton, 11 11l App. 8d 112, 296

N.E. 2d 48 (1973) (Standards of State Department of

Public Health must be introduced through testimony, not
judicial notice.).

. RAILROAD CROSSING INADEQUATELY PRG-

TECTED.
Coleman v. Illinois Centml Rz/ ., 138 Ill App. 8d 442, 300 N.E.
2d 297 (4th Dist. 1973).

. ELECTRICAL ENGINEER whose Opinion was traffic inter-

section improperly illuminated. Baran v. City of Chicago
Heights, 43 111 2d 177, 251 N E. 2d 227 (1969).

. BRAKES.

Retired Railroad fireman and engmeer — Rallroad train
brakes and distance properly operating brakes needed to stop
train. Noe v. Chicago Great Western Ry., T1'11l. App. 2d 347,

- 219 N.E. 2d 111 (Ist Dist. 1966). Accord, as to automotive
service manager and braking efficiency of braking system of v

type of van involved in accident. Galluccio v. Hertz Corp.,
II. App. 8d 272, 274 N.E. 2d 178 (6th Dist. 1971)

. BRAKING/DISTANCES.

Jamison v. Lambke, 21 TIl. App. 3d 629, 316 N E. 2d 93 (Ist
Dist. 1974). Court rejected defendant’s argument that min-
imum braking distance of an automobile was accident recon-

struction, and found the admission of such testirnony well
- within the “wide area of discretion” permitted the trial judge

in admitting expert testimony which would aid the triers of

-.fact in their understanding of the issues “even though they
-might have a general knowledge of the subJect matter.” ‘

. BARRICADES.

Professional Engineer’s opinion that bamcades shown in pic-
tures placed by city on the curve in front of a utility pole were
improperly placed to adequately protect oncoming traffic.

g
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French v. City of Springfield, 30 TIl. App. 34 584, 334 N.E. 2d

- 181 (4th Dist. 1975). Citing Merchants National Bank v. Elgin

10.

11.

J. & E. Ry., supra. The court notes that lack of eyewitnesses

- is a prerequisite for an ‘expert opinion only when the expert ;'

testimony is used to reconstruct what happened at the time in
question, for if eyew1tnesses were present, they can supply
this information. The opinion then rejects the argument that
the hazards of the placements of traffic barricades are within

- the ken of the average juror, but instead finds the quest,lon of
- construction and. placement of, trafﬁc barricades is complex

and expert opinion would be helpful to the Jury Merchants is’

- thus dispositive of the case:

FARM MACHINERY. : :

Opinion of an expert on the availability of standards for safety . -
shields which were promulgated to familiarize farm imple-
ment manufacturers with safety shields for exposed rotating
power shaft; the admissibility is within sound diseretion of the

- trial judge. Ha'rdware State Bank v. Cotner, 55 111, 2d 240, 302

N.E. 2d 257 (1978). Accord as to admissibility of standards.
Marchants National Bank v. Elgin J. & E. Ry., supra., and
Seott v. Dreis & Krump Mfg Co 26 Il. App. 3d 971, (1st,
Dist. 1975).

CUSTOM AND USAGE IN TORT.

Use of scaffolding of one trade by members of another as
custom and usage among contractors and their employees may

‘be proved by expert testimony. Fetterman v. Production Steel

Co., 4 111, App. 2d 403, 124 N.E. 2d 637 (lst Dlst 1954)

HANDWRITING.
Expert opinion of ‘a purported SIgnature of vendor of real ‘
estate, where no actual eyewitness, Miles v. Graham, 7 IlL

App. 3d 17, 236 N.E. 24 497 (4th Dist. 1972).

TREE TRIMMING. ‘
Cause of Plaintiff’s fall, expert was a tree tnmmer whose

testimony found to be helpful to jury, although related to
“matters.of common knowledge. Carlson v. Hudson, 19 oL

App. 3d 576, 312 N.E. 2d 19 (3d Dist. 1974)
SMELLS.  ° :

- People v. Jenlcms, 20.111. App. 3d 727, 815 N. E. 2d 269 (lst

Dist. 1974). (Police oﬁicer—testlmony as to the smell of man-‘ v
juana perrmsmble )

. STRICT PRODUCTS LIABILITY. Expert vmtness in products

_ Hability action was properly permitted to give his opinion as to

- ‘defectiveness of product in question eyen though such defectlve-,, :
mness was ultimate fact for jury’s determination. Matthews v.
Stewart Warner Corp., 20 Ill. App. 3d 470, 314 N.E. 2d 683 (1st
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Dist. 1974), Accord, St. Poul Fire & Marine Ins. Co. v. Michelin
Tire Corp. ., 12 T1l. App. 3d 165, 298 N.E. 2d 289 (1st Dist. 1973).

(Expert opinion that the product was defective and that the
evidence negates alternative causes allowed. This evidence con-

- tradicted by Defendant’s experts did not warrant finding that
blowout of tire was caused by measurably dangerous conditions

existing in tire when it left manufacturer’s control.)

MEDICAL MALPRACTICE. The general rule in medical mal-_
practice cases is that the burden is ipon the plaintiff to prove by
expert testimony the proper standard of care imposed upon de-

- fendant, and then to prove by affirmative evidence the unskilled or

negligent failure to comply with such professional criterion, such

“acts or omissions thus resulting in injury to the plaintiff. The

exception to the rule is where the conduct of the doctor is so
grossly negligent as to fall within the common knowledge of the

‘layperson. Montgomery v. Americana Nursing Centers, Inc., 39

11I. App. 3d 315, 349 N.E. 2d 516 (4th Dist. 1976). Accord, Estellv

Barringer, 3 T App. 3d 455, 278'N.E. 2d 424 (4th Dist. 1972) and
- McCallister v. del Castillo, 18 Ill. App 3d 1041,°310 N E. 2d 474
- (4th Dist. 1974).

OBSCENITY. Hamblmg . US 418 U.S. 87 _(1974). Experts
concerning the relevant commumty standard permitted.

. MEDICAL EVIDENCE..
1. Peoplev. Lewis, 1411l App 3d 237 302 N.E. 2d 157 (1st Dist.

1973). (Expert opinion is not required to establish What is oris
-not a hypodermic needle or syringe.

2. Pem)le v. Gillespie, 24 T11. App. 3d 567, 821 N.E. 2d 398 (2d
Dist. 1974). Frequency of blood types among segments of the
population, by race permitted.

3. Matter of Wellington, 34 11l. App. 3d 515 340 N.E. 2d 31 (Ist
Dist. 1975). Ward Psychologist not properly quahﬁed _

4. -Dallas v. Granite City Steel Co., 211 N.E. 2d 907 (5th Dist.
1965). and Boose v, Digate, 107 Ill App. 24 418, 246 N.E. 2d
50 (3d Dist. 1969). Eye injuries. Sufficient E\ndence on record
so opinions not guess or surmise.

B, Scottv. Hernon, 3 I1l. App. 3d 172, 278 N.E. 2d 259 (lsﬁ Dist.

1972). Cancer: Insufficient evidence to allow opinion as to
probable development medlcal oplmon would be conJecture,
and suriise,

6. People v. Kline, 41 1L, App. 3d 261 854 N E.2d 46 (2d Dist,
1976). (A chemist is ‘permitted to analyze a small amount of a_
substance and glve an opinion as to the whole. )
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/G THEPOLYGRAPH AND VOICEPRINTS.

Skolnick, “Scientific Theory and Smentiﬁc 'Ewdence An

~ Analysis of Lie Detection,” 70 Yale L. J, 694 (1961).

2,

Tarlow, “Admissibility of Polygraph Evidence in 1975: AnAId :
- 'in Determining Credibility in a: PerJury-Plagued System,” 26

. Hast. L. Rev. 917 (1975). -

10

Sevilla, “Polygraph Evidence: The Case for AdHnSSIblhty and

- Buggestions for Introduction™ 2 Crim. Defense (April, 1975).

. Frye v. United, States, 293 F. 1013 (D.C. Cir. 1923). (Where |
expert testimony rests on a scientific principle or on a process’
validated by a scientific principle, the opinion testimony is

admissible only if the scientific technique or device is suffi-

ciently established to have gained general acceptance in a -

partlcular field.) This contrasts with the general rule which
requires only that the testimony not be ecommon lcnowledge
and that the expert testunony be llkely to aid the jury in its
deliberations. ‘

.. People v, Berkmwn, 307 1. 492, 500-01, 139 N.E. 91, 94—5

(1928} ‘which terms “p eposterous” rehance on balhstlcs evi-

- ‘dence. Evidence from,a properly qualified ballistics expert is .
‘of course now admissible. Seé People v. Fisher, 340 111, 216,

172 N.E. 743 (1930) and People v. Fiorita; 839 Il 78, 170 N.E.
690 (1930). Compare People v. Ga'rrett 62 1. 2d 151, 339 N.E.
2d 753 (1975)

Jones, “Danger — Vomeprrnts Ahead 11 Am Onm L. Rev :

549 (1973).

Comment, “Vomepnnts — The Admlss1b1hty Questlon What k
. Evidentiary Standard Should Apply‘?” 19 St Loms L. J 509.
~(1975) ‘ i

.~ United States v. Addison, 498 F. 2d 741 ®.C. Cll‘ 1974)

(Voiceprint excluded under Frye test.)

Compare United States v. Ridling, 350 F. Supp 9% (E D 8 _
Mich. 1972) with United States v. DeBetham, 348 F. Supp.
1877 (S.D. Cal.), aff’d, 470 F. 2d 1367 (9th Cir. 1972), Cenrt.

denied; 412 U.S. 907 (1973) (In Ridling, polygraph allowed

In DeBetham polygraph testlmony rejected.)

ILLINOIS USE OF LIE DETECTOR (POLYGRAPH) o
- TESTS PROHIBITED. The results of a polygraphlc exami-

nation are inadmissible as evidence either of guilt or innocence
- of the accused, and similarly the mere fact that one was given:
is inadxf;jssible for to admit such evidence would only tend to -

confuse not to enlighten the jury. People v. Nicholls, 44 T1l. 2d

533, 256 N.E. 2d 818 (1970). A defendant in a cm‘nﬁnal:trial

R v

G
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- does not have the right to have a State’s witness submit to'a’

polygraph test, Such tests aré inadmissible and there is no
error in denying defendant’s motion to have himself and an
officer submit to such a test, even though he stipulated that
the results would be admissible at the trial. People v. Sanders,
56 1L 2d 241, 306 N.E. 2d 865 (1974). .

11, Decker and Handler, “Voiceprint Identlﬁcatlon Evidence: Out
of the ‘Frye’ Pan and into Admlss1b1hty” 26 American L. Rev.
314 (1977). :

PART THREE:

WHO IS AN EXPERT

(Prepared by Professor Robert G. Spector)
Preliminary Evidence of Competency

L

-IIL

- IIL

General Rule: The proponent of the expert must ehcn, data from the

»Wltness mdlcatmg that the witness has the requisite knowledge or

experience in a particular ﬁeld People v. Jennings, 252 I11. 534 96 N.E.
1077 (1911). .

A. Ttis proper for the expert to expand on his’ background in order to
acquaint the factfinder with the depth of his expertise. Citizens’
Gas-Light and Heating Co. v. O’Brien, 118 Iil. 174, 8 N.E. 310

(1886). However, the trial judge may limit the examination. Deca-

“tur Park Dist. v. Becker, 368 Ill. 442, 14 N.E.2d 490 (1937).
B. During the qualification of an expert, the attorney may 1nqmre into

texts written by the expert, and patents held by the expert. P'rout :

v. G. Gordon Martin Inc., 160 Il App. 11 (1911).

C. The expert must not disclose that he has been -appointed. by the

ccourt in the case. Dept. of Bus. and Econ. Devlp . Bawman 56
I11.2d 332, 308 N.E.2d 580 (1974).

D. In certain situations a trial judge may take Jud1c1a1 notice of the -

witness’ expertise. Ed. Hines Lumber "Co. v. Village of Villa
Park, 34 T11. App. 3d 711, 340 N.E.2d 339 (2nd 1976). But in some
cases this may be error People v.-Godbout, 45 Tll. App.3d 1001 356
N.E.2d 865 (1st 1976) ‘

Gene'ral Rule: The suﬁimency of the witness’ quahﬁcatlons rests within
the discretion of the trial court judge. Abbott Laboratories v. Bank of
London, 351 11l. App. 227, 114 N.E.2d 585 (1953); C’mft v, Acord 20
IIL. App.3d 231; 313 N.E.2d 515 (4th 1974) :

The above rules app]y whenever an expert oplmon isbeing offered even
‘though a witness may not be present. Hastings v. Abernathy Tawz

I Assoczatzon, 16 I1l. App.3d 671 306 N. E 2d 498 (lst 1973)



Land Valuatlon .

I General Rule In order to glve an oplmon on valv atlon, the withess
must have more than the ordinary knowledge of a layperson.

A. ‘Thus, a mere landowner is nat an expert. Chicago, M. Elecmc Ry '

B

C.

Co. v. Mawman, 266 Ti1. 182, 69 N.E. 66 (1903).

Neither is a mere homeowner Chzcago E.R.Co. v. Hall 8 Ill App
621 (1881).

~However, a landholder famlhar wfch the property in the area is an |

expert. Cannell v. State Fam Fire & Gas Co. 25 I, App 3d 907

. 323 N.E. 2d 418 (2nd 1975)

It is not necessary that he be engaged in buymg and selhng land

 Dept. of Pub. Works & Bldgs. v. Divit, 25 T1.2d 93, 182 N.E.2d

749. (1962).

- AL Necessn;y of Prior Knowledge of the Land.

A Earlier cases held the expert must have prior knowledge of the

land in the area before being allowed to testify. City of Elmhurst
v. Rohmeyer, 297 Tl 430, 130 N.E. 761 (1921); City of Chicago v.
Lehman, 262 T11. 468, 104 N.E. 829 (1914); City of Lake Forest v, -
Buckley, 276 11, 38 114 N.E. 572 (1916). If the expert was not
familiar with the land, he could not testify as to its value, Fre-
derick v. Case, 28 111, App 215 (1888). However, even if the expert
did not know the land in question, he could testify to certain
background factors. Thus it is acceptable for an expertto testify to
those factors that would make it likely the land would be rezoned.
Board, of Jr. Coll. Dist. 4515-v. Wagner, 3 Ill. App.3d 1006, 279
N.E.2d 754 (Ist 1971). However, before such an expert Wlll ‘e -

permitted to testify, the court must make a preliminary determi-

~ nation of the probability of rezoning. Stanley v. Board of Educa-

tion, 9 111, App.3d 363,:293 N.E., 2d 417 (1st 1973); Park- Dlst of
Highland Park v, Beclce'r 60 T1l. App.2d 4683, 208 N:E.2d 621 2nd
1965); Dept. of Pub. Works & Bldgs. v. Rogers, 78 i App 2d 141
223 N.E.2d 177 (2d 1967).

“Modern approach is that it is not necessary for an expert to have
prior knowledge of the land in the area. It is sufficient if he knows

the real estate business and has inspected land in question, Dept. of -
Pub. Works & Bldgs. v. Oberlaender, 42 111.2d 410, 247 N.E.2d 888
(1969); Sanitary Dist, of Chicago v. Pitts, F*. W & G Ry Co 216

I, 575, 75 N.E. 248 (1905) ‘

.. In some more recent cases some courts have held that it is not-'* :
‘necessary for the expert to examirie or study ‘the property in
question, so long as he is able to form an intelligent judgment
" about the property. Village of Westchester v. Williamson, 61

I, App. 2d 25 208 N. E 2d 879 (lst 1905) C’entml I 2 nght Co o.

[
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Porter, 96 IIl. App.2d - 338, 239 N.E.2d 298 (Srd 1968) contra
Drainage Dist. #1 v. Pwrdy, 39 111 App 3d 862 350 N.E.2d 865 -
(2d. 1976)

III Necessxty of Prior Experlence With This Type of Property

A

Normally prior experience with the type of property in questionis

‘not necessary, so long as the expert is knowledgeable about it.

Konkakee Park Dist. v. Heidenreich, 328 111 198, 159 N.E. 298

- (1927) Samitary Dist. of Chicago v. Pitt. Ft.W. & Co. Ry.Co., 216
I 575, 75 N.E. 248 (1905); Dept. of Pub. Wks. & Bldgs v.

Oberlaender, 42 111.2d 410, 247 N.E.2d 888 (1969)

Exception: If a building has an extra ordinary use, an ordinary real
estate appraiser may not be ‘competent to evaluate it. City of

- Chicago v. George F. Harding Coll 70 IIL. App. 2d 254, 217 N.E. 2d

381 (lst 1965).

Machines and Processes

i
]

" General Rule: The expert must show some knowledge of the pfoduct or.

process before testifying as to its defects, operatlon or Whether the
defect or operation has caused an injury.

A.

The precise area of the witness’ expertlse must be carefully
determined. Thus an expert in repairing a furnace may not be an -
expert as to its market value. Frederick v. Case, 28 IIL. App 215

. (1888)

If the Wltness has no knowledge beyond the ordmary layperson he
may not testify. North Kankakee St. Ry. C v. Blatchford 81

‘TIL App. 609 (1898).

Mere familiarity with or use of a product does not itself make one

~an expert in its use. Schlesinger & Mayer v. Scheunermann, 114

TIL App. 459 (1904) However, familiarity with the operation of a

- breathalizer is sufficient to allow an officer to testify that the
machine is accurate.: People v. Harges, 87 IlL.App.2d 376, 231

N.E.2d 650 (Lst: 196'7), People . Kmeger 99 Ill App 2d 431 241 ‘
N.E.2d 707 (st 1968). -

}’

1L Ex1stence of a defect or Safe Way of Proceedmg

A

B.

. A person with knowledge of the prodict or process may gwe an
" opinion as to the product or process. ,

Actual experience with the product or process is not an 1ndlspens-
able requirement. :

1A person who has read and studled ‘about coal fumes can testlfy
that they are unhealthy. Citizens Gaslight & Heatmg Co. v.
O’Brien 19 1. App. 231 (1885) o
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2 A chermst can test1fy as to the defect in an explodmg boiler,
even if all this expertise was gained under laboratory condi-

: ~tions. Koslms.lcw Il Steel Co, 213 T, 198, 83 N.E. 149 (1907). :
- 8. A machinist mine worker may testl.fy that the tools used for

’ cuttmg steel are unsuitable for that purpose, even though he

had never cut steel. Vogt v. Southern CoaL Coke & Mining

Co., 210 Il App. 620 (1918)

4. Amechanic with thlrty years of expenence is competent to glve
an opinion of a defect at the time of manufacture, Wolczak v.

General Motors, 34 TlL.App.3d 773 340 N.E.2d 684 (4th 1976)
- 5. A mechanic can testify that the steering mechanism was de-

fective even though he had not examined this particular steer-

‘ing mechanism. Bollmeier v. Ford Motor Co., 130 Tll. App.2d
844, 265 N, E.2d 212 (5th 1970); Nowakowski v. Hoppe Tive Co.,
89 Tl App.3d 155, 349 N.E.2d 578 (Ist 1976).

'C. A person may quahfy as an expert by pract1ca1 tralmng or by o

“education.

1. Education: Professor of Agtriculture Engmeenng can testlfy as

_ towhat guards should be on certain types of farm machinery.
Hardware St. Bank v, Cotner, 55 Il1.2d 240, 302 N.E.2d 257

- (1978). A Ph.D.in Chemical Engineering can give an opinionas
. to how a factory producing sodium hypochlorite should have

been constructed. ‘People ex. rel. Scott v. Steelco Chemical
Corp. 22 Tl App.3d 582, 817 N.E.2d 729 (1st 1974). .

2. Training: Former Workman could give an opinion on safety of
. area Where scrap iron was dropped. Supolski v. Ferguson-&-

Lange Foundry Co., 272111 82, 111 N.E. 544 (1916). The cause
of afire can be testlﬁed to by a person with twenty-five yearsof

- experience, even though he had taken no college level courses.
- Dowis v. Marathon OLL Co. 28 11, App.3d 526, 330 N.E.2d 312
 (4th 1975).

- D. There is no “locahty” rule in deterrmmng Who is an expert in

this area. Sheldon Livestock Co., v. Western Engme Co 13
T App. 3d 993, 301 N. E. 2d 485 (2d 1973). ‘ ‘

" III. Cause and Effect , : : S e
A Observation: The courts seem to be stricter in quahfmng expertsto

test1fy on whether a defect caused certain injuries. Some courts

seem to require that the witness be knowledgeable in both tie

product ‘where the defect occurred and that which was mjureql S

B. One testused by appellate courts is whether “the expert discloses
- sufficient knowledge of his sub] ect; matter to entltle hlS opmlon to

: 'go to the j Jury
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Examples where expert testimdnyrhés been upheld: :
1. A chemist is competent to testify as to the causal connection

between the density of a wheel and its likelihood of destruction.
Taylor v. Carborundwm, 107 Ill. App. 2d 12, 246 N.E.2d 988
(1st1969). -

. An acquatlcs professor may testxfy that the force of a person

coming off a pool slide could cause them to hit a floating chair,
and hitting a floating chair could cause plaintiff’s injuries. -
Beckerv. Acquaslide ‘N’ Drive (‘orp, 35 I11,3d 479, 341 N.E. 2d

364 (4th 1975). :

. Examples where expert testlmony has been dxsapproved

~ 1. An industrial engineer who is familiar with fire pots cannot
testify as to whether a fire pot could ignite bluejeans because

he was not an expert in the combustibility of materials. Gibson

S, H'ealy Bros. & Co., 109 Ill App.2d 342, 248 N.E.2d 771 (Ist .

1969).

. A person who has serviced vendlng machmes for fifteen years

could not testify as to whether the glass bali on the vending
machine broke when the plaintiff hit it or whether it broke
when it came into contact with a wall. The expert had no
experience with the tinsile strength of glass globes. Hagerman
v. National Food Sfores, 5 Ill App 3d 439 283 N.E.2d 321 (2d
1972). -

. A hair dresser cannot testlfy as to whether a “ﬁammable
- warning should have been placed on a can of hair spray because

, 'he did not know the chemical ingredients of hairsprays. Hard-
 man v. Helene Curtis Industries, Inc., 48 Tll.App.2d 42, 198

N E. 2d 681 (1st 1964).

 Trade Usage and Value of Personalty

General RuLe Any person famlhar W1th the trade can testify to the
general practice in such trade. Any person generally familiar with -,
personal property can testify to its value.

‘Observation: The courts seem more liberal here than in the preceeding
areas. Only a minimal showing of familiarity with the field seems to be
necessary.. s v ! : . '

» TII. Examples:

A An archltect may give an opinion of the cost of repamng a roof A e
. roofer is not necessary. In this case the trial court’s ruling exclud- -
- ing the expert was reversed. Frazen v. Dunbar Builders C’orp ,
132 1L App. 2d 701, 270 N.E.2d 118 (1st 1971) .
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Iv. :
A, Only attorneys living in the area where the services were per—
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- fruit in another state, even if they have never been there, J.J.
Jackson & Sons v. N.Y. Central & H. RR. C’o 167 1. App. 461
(1912). "

C. The wce-premdent oi\wmea'r-buyers firm is competent to. give an
opinion ‘as to the custom of taking the temperature of meat.
Oa\)\ dand Meat éo v Razlway Ezp. Agency, 46 111 App 2d 176 196
N.E. Zd.?,%l—glst 1964). ~

D. The preSIdent of a company can testlfy to the value of its destroyed

‘produets. Flight Kitchen Inc. v. Chicago 7-Up Bottlmg Co., 22

1. App.8d 568, 817 N.E.2d 663 (st 1974).

E. Anycar owner may test:fy tothe value of his car even if heisnotin
the business of buying and selling cars. Adams v. Ford Motor Co.,
103 1L App.2d 356, 243 N.E.2d 843 (5th 1968).

- between a “fastpitch” baseball game and other playing youngsters.

Stanley v. Board of Education, 9 IIl. App.3d 963, 293 N.E.2d 417

(1st 1973).
Specm.l Area: Attorney’s Fees

 formed can testify to their value. Sullivan v. Fawver, 58
Il App.2d 37, 206 N.E.2d 492 (2d 1965).

B. Thus an insurance claims agent ‘may not give such an opinion.

Bowman v. Ill. Cent, R.R., 9 11l App 2d 182, 132 N E. 2d 558 (st

. 1956).

Medieal "I‘estimony .

A person who 1S medlcally trained may testify as an expertto a medical

problem, so long as they have some familiarity with the medical area,

"B. Fruit Wholesalers may give an opinion of the wholesale price of o

Barnes v. Danwille St. Ry & Light Co., 235 T1L. 566, 85 N.E, 921(1968).

Neiner v, Chicago City Ry. Co., 181‘111 App. 449 (1913).

A, Ttis not required that the doctor have a specialty in the area. ’
1. Thus, an ordinary doctor may express an opinion on sanity,
People v. Geary, 297 111, 408, 131 N.E.2d 97 (1921); People v,

* Chism, 6 111, 2d 262, 128 N.E.2d 729 (1955).

2. The ‘doctor, who is not a pathologist may testlfy ‘that the

deceased died of arsenic pmsomng Szebert . People, 143 Ill :

571, 32 N.E. 431 (1892)

‘8. A doctor, who is not an ear, nose, and: throat speclahst may '

testify as to hearing loss. Shang v. Johnson, 29 11l App.3d, 330
N.E.2d 265 (2nd 1975). The fact that he was not ¥:) SpéClahSt'

goes to the welght of his testlmony :
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Exceptzon If the doctor admits that he knows nothing: about the

area, his testimony should be refused. Panepinto v. Morrison
Hotel, Inc. 71 Il App.2d 819, 218 N.E.2d 880 (Ist 1966); Sesser

Coal Co. v. I'ndustmal Comm 296 Ill 11, 129 N. E 536 (1920).

Il Non-medical persormel may be quahﬁed to. gwe an op1mon on med1ca1
questions.

- B.

TIL

v
- have the same degree of specialization as the defendant. However, itis
not error. to allow a doctor w1th a speCIalty to testlfy agamst a general

A.

A coroner may testlfy as to the onset of ngor monrtis. Hoche'r v. .

O’Klock, 16 111.2d 414, 158 N.E.2d 7 (1959).
An X-ray technician may testify that the X-ray is that of the

" patient. mess v. Ballinger, 171 I1l. App. 534 (1921).

A clinical psychologxst may give an opinion on the existence of an

~organic injury. Buckler v, Sinclair Refining Co., 68 Il.App.2d .
283, 216 N.E.2d 14 (5th 1966). The court used the following test:

“To render an opinion an expert need only possess special skill or

- knowledge beyond that of the ordinary layman.” ‘
A medical assistant may testify as to how a wound should be ,

dressed. Piacentine v. Bonnefil, 69 TIl. App.2d 433, 217 N.E.2d 507
(1st 1966).

A chiropractor may testify.toa spmal 1n3ury Voight v. Industrial =

Comm. 297 IlL. 109, 130 N.E. 470 (1921)..

. A chemist can testlfy to the amount of wood aleohol in the stomach

and whether that amount is sufficient to kill a person. People v.

Cox, 346 11l. 111, 172 N.E. 64 (1930)

A Ph.D. in organic chemistry may testify as to how long it would

- take a drug to induce a comia and how long it would take someone to

die of ecarbon monoxide poisoning. People w. chha'rds* 120
Il App.2d 3818, 256 N.E.2d 475 (2d, 1970).

Exceptzon A psychologist has been held 1ncompetent to g1ve an

opinion on sanity. The court said only a psychiatrist could do so.

i People v. Gillam, 16 T11. App.3d 659, 306 N.E. 852 (8d 1974) People
v, Felton, 26 Ill.App.3d 395, 825 N.E.2d 406 (3d 1975) '

Eﬁect of Licensing = e
A,

An intern who at the time of the exarmnatlon is not quahﬁed tobe
licensed in Illinois may give an opinion as to cause of death. People '

v. Heissler, 338 111, 596, 170 N.E. 685 (1930).

. -However, a psychologlst who does not meet the quahﬁcatlon to -

- .receive a license in Illinois may not give an opinion a3 to whether a

~ person should be committed. Matter of Wellmgto'n 34 111 App 3d
515, 340 N.E.2d 381 (1st 1975).

Malpractlce It has not been decided whether the plaintiff’s expert must

LR
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practltloner ﬁ'togsdzll . Momor Convalesaent Home Inc, 35111.3d 634
343 N E. Zd 589 (2d 1976). SERE : ;

Toplc II~—RECENT DEVELOPMENTS IN CIVIL LAW
A Summary of Advance Readmg Materlals , '

Part I‘(Cases)'
L Neghgence Status '

- Definition of Categories and Dutle"
‘ Tyespassers, Invitess, Public Officers - -
*Abandonment-of Categories ’

II. Punitive- Damages

Functlons

When Appropriate
Double Recovery
Complicity Rule

III. Automobile Guest Statute 4 o

Burden of Proof -

Recovery by Guest
" Standard of Care

Guest or Passenger

IV. Wrongful Death

Generally -
Recoverable Damages
Contmbutory Negligence.

V. Nego’clable Instruments :

Consmeratlon
Confession of Judgment
‘Delivery :
- Creditors/HDC
" Rights of Parties R
- Bona Fide Purchasers
VL. Domestic Relations:

~ Fault in Divorce i
~Custody-& Support ;
- Collusion = 7
Contempt
- Post-Decree

VII Ahmony & Property Dlsposmons in Dlvorce ; S

R
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VIII Landlord — Tenarit:

: InJunes — Fadurf‘ to Repalr
Injuries — Neghgénce in Repair
Latent Defects
Duties to Third Persons
Damages

IX Structural Work Act

~Purpose of Act
Person Having Charge
Definitions of Seaffold, ete.
‘Who is Protected
Contributory Negligence

X. Questions for Discussion

Part 1I

"XI. Revised Jury Instructions (Strict Liability) — Questions
XII. Revised Jury Instructions (Indemnity) — Questions

B | Summary of Discussions
Report of Professors Rxchard C. Groll and Donald H.J. Hermann
The Plofessor/Reporters wish to acknowledge the leadership and con-

tnbutlons of the members of the Committee on Recent Developments in
Civil Law. Especially, we wish to thank Hon. E. Harold Wineland, Chair-

~ man, and Hon. Harold L. Jensen, and the fon. William F. Patterson. Judge

Jensen fulfilled the responsibilities of Vice-Chairman, when Hon, Benjamin
8. Mackoff was unable to attend the Judge Sexmnar The Hon Henry Lewis |

_served as Liaison Officer.

" The development of the advamed reading materials, and he time spent'
at the actual seminar sessions, consisted of a division mto two general
subject categories. The first part deseribed and digested = series of recent

- cases which were thought to be of significance. In order to stimulate -
L discussion and analysis of these cases, a series of problems were written by

“ the Professor/Reporters and used extensively for purposes of discussion.
- The recent cases were in the following substantive areas: Status of invitees, -

licensees and trespassers Jin relation to premises. tort actions; punitive
damages; problems relating fo the status of a guest in an automobilé;
wrongful death and survivorship rights; negotiable instruments; domestic’
relatlons, custoﬂy and d1vorce, landlord-tenant and the Struetural Work
Act : :

s
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v ‘ For purposes ‘of dlscussmn at the seminar sessions, primary emphasis
~ was placed upon status questions in tort law, mcludmg premises torts,
" automobile accident cases and landlord-tenant -

_ The second half of the advanced readmg materlals and one-half of the

discussion at the actual seminar sessions were devoted to the Illinois
Pattern Jury Instructions — Civil, recently drafted in the areas of Strict

Liability and Indemmnity. A complete set of the new IPI instructions in.

these areas was supplied to all judges in attendance by the West Publishing
Company and prov1ded the basis for a stnnulatlng and sometnnes heated
debate. . .

SEMINAR DISCUSSION AND ANALYSIS:

" (1) Status of Invitees, Licensees and Trespassers: After extensive

discussion of a rather elaborate problem set forth in the reading materials,

" it seemed reasonably clear that the majority of the judges in attendance
were completely familiar with the classic common law analysis upon which a
-visitor on the premises could (and when he could not) claim relief. A

substantial percentage of those in attendance, however, expressed. the

- ‘notion that the classical distinctions between a “business invitee” and “a
licensee” and the different standard of care owed by the occupant according

to these classifications should be abolished. Most took the position that

justice would be better done if both categories of visitors were treated in

the same way — i.e., the occupier of the land owed a duty of ordinary care

to the visiter which would render the occupier liable if he was negligent in
the maintenance of the proper\y and that negligence prommately caused

injury.

public servants (e. g, ﬁremen) it was found to be more difficult t¢ uniformly
apply that law to the resolution of a comphcated fact situation. The central

problem appeared to be the resolution of what risks a fireman should
reasonaply anticipate (e.g., the fire)-and that risk a fireman would not -

anticipate (e.g., an open elevator shaft) and hence be able to recover as
against the land occupier. This area should be reinserted at future seminar
sessions. : ;

2) Punitive. Damages A rather clear and stralghtforward dlscusswn

. of this area was conducted at each of the three seminar sessions. There was '

- a good clear understanding of the case law and a sense of confidence that

_While the judges found it easy to state the law relative to the status of -

- most problems were dealt with in this area. One problem area, however, :

. presented itself: if an underlymg judgement is rendered against a defend- - |

- ant.and there is a prayer for punitive damages, when and how does the trizl

judge handle the capacity of the plaintiff to introduce evidence of thenet
worth of the defendant? Many judges expressed the belief that it was -

,preJud1c1al to the defendant to introduce (or permlt the plamtlff to intro-
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duce) evxdence of the defendant’s riet worth until the jury had rendered a
» verdict for the plaintiff. In this bifurcated trial approach, the jury after
verdict/judgment would be permitted to hear evidence on the question of
punitive damages, including evidence on the net worth of the defendant.

, In addition, some judges felt that if the net worth of a defendant wasa

" relevant factor for the jury’s determination of the amount of punitive
damages, if any,. then the plaintiff ought to be able to introduce, at the
post-verdict moment, the fact that the underlying judgment was pa.d by
insurance. Or, if the introduction of the concept of insurance was considered
- so very against Illinois public policy that at least the plaintiff ought to be
able to say: “Notwithstanding the judgment, the defendant has a net worth
of .. . . .” This latter language in essence saying the amount of monies
available solely for the purpose of satisfying any award of punitive dam-
ages. Without this capacity, the fear was that the jury would add the

underlying judgment to a potential award of punitive damages determined
by an estimate of the net assets of the defendant including an estimate of
insurance coverage which may or ' may not be mcluded in the defendant’

portfolio. b

Clearly, clarification of the method of handhng claims for punitive
damages is in order. While the case law or black letter principles are
understood by the judges, the mode of lmplementatlon at the trial court
level i not.

4) Landlord—Tenant: There was a con51derab1e discussion: of the
cireumstances under which a landlord would be liable, in tort, for con-
sequential damages arising from an injury suffered by a tenant, a tenant’s

" guest, or a member of .the tenant’s household. There was an extensive
discussion of the classic common law rules which center on the notion of
caveat emptor. This was analyzed in light of recent cases which apply the
classic differences between a latent and a patent defect. The common law
rule renders a landlord liable for injuries suffered by a tenant as aresult of a
latent defect existing on the demised premises at the commencement of the
lease ‘term where the landlord had actual or constructive notice, but
insulates the landlord where the defect was patent (i.e., could have been
discovered by the tenant upon making a reasonable 1nspect10n of the
premises), ; g

Some judges in attendance expressed the notion that since the Illinois
Supreme Court has created a higher standard of care via Spring v. Little
(i.e., in relation to the liability to pay rent, the landlord must turn over to

. the tenant premises which are in substantial compliance with applicable

o building codes) that this high obligation should also govern tort liability. It -

-was expressed that if a defect on the demised premises is such that the
~premises are 7ot in substantial compliance with applicable building codes -

" then whether the defect is latent or patent, tort liability should be imposed
upon the landlord should the defect be the prox1mate cause of 1 mJury to the
tenant, a guest or a member of his household.
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, In addltlon to the foregomg, there was a dlscussmn of the mstances‘ o
‘where a landlord will be liable for the injuries sustained by a tenant on a
“‘common passageway (.e., straight tort concept) and where a landlord

Avoluntanly undertakes repairs but discharges them negligently.

Fmally, there was considerable discussion of Stmblmg . Clzzcago '

'Housmg ‘Authority, 34 1. App. 8d 551 (1975) wherein -a_duty was

lmposed upon a landlord for security within a multi-unit remdentnal build-

* ing. The landlord Having notice of the ‘presence of uninvited guests was held -
liable for subsequent burglaries. Many in attendance felt that this case
" placed on unreasonable burdern upon a landlord as the potentlahty for.a

constantly escalating duty would necessarily be created.

(5) ‘Renslowv. ﬁfennomte Hospital (August 8, 1977): At each seminar
session, there was a brief discussion of this most recent case. The judges -

“were fascinated by its revolutionary holding that a child could potentlally‘
“recover for injuries (.e., pre-natal) inflicted upon the mother prior to the

conception of the child. In the case, doctors infused a 13 year old with blood

“of an inappropriate RH factor more than 8 years prior to the conception of

the plaintiff. The subsequently born plaintiff suffered malady by reason of
this conduct. The Illinois Supreme Court, in a series of opinions, held that if
the conduct was not consistent with accepted practices at the time of the
transfusion and it could be reasonably foreseen that the conduct would

‘cause injury to a subsequently born (even though not yet conceived) child, o

then the defendant could be hable

The majority in attendance felt that thxs case would have to-be studied
— and, studied more - before they would have the ready capacity to apply
it outside of the confines of the basic facts of the case. In general, there was
an expression that it should form the basis of a future seminar discussion,
perhaps, one that centered on the tort rarmﬁcatlons in new b1010gy and the N
like. : ‘

(6) Structural Work Act; At each sess1on there was a brlef dlscussmn S

of a complicated problem in this area. Most judges displayed an under-
standing of the basic prublems encountered in a case predicated upon the

act; however, as always, two matters seemed to be confused. What is'a -

scaffold? And, what degree of control of supervision is required for liability?

ILLINOIS PATTERN INSTRUCTIONS—STRICT LIABILITY

* In general, the judges expressed appreciation that instructions in this

-area had been drafted and felt somewhat relieved that they would.be in a Ll
better position to handle cases based upon strict liability because of their

existence. A series of problems were discussed at great length and a
substantial percentage of the judges were critical of the summation of the
case law set forth in the commentary to the Instructions and certam cmc1a1 S

‘ dee1s1ons w1th respect to the Instructlons
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@ ”Unrea.,onably dangerous” The authors of the new mstructmns :
chose to describe the condition of a produet which would be the basis of a

cause of action as one which is unreasonably dangerous. While some prior

~ decisions refer to products which are “not reasonably safe” as possessing kk

those attributes sufficient to warrant recovery, the authors decided that the
two terms were the same. A substantial number of those in attendance
believed they were not. Indeed, many felt that the words chosen G.e.,
unreasonably dangerous) established a significantly greater amount of proof
by the plaintiff than convincing a jury that the product i in questioh was not
reasonably safe.

At the conclusion, at best the judges fext that there was advantage in
the consistent use of one term, but were under the belief that this langnage
represented a potential tightening of the ability to recover.

 The language is, of course, a departure from the classic deﬁmtxon
established by Dean Prosser of a “defective product.” In that sense, it has

definite advantages. The instruction would more ¢learly conform to the
- state of the case law that not only are defective (i.e. bastard) products

included but design and problems 1nvolv1ng a failure to approprlately warn
are covered by the concept.

(2) Affirmative Defenses: The decision by the drafters that misuse is

not an affirmative defense, but rather is an integral part of the basic :

elements of the plaintiff’s cause of action (i.e., are incorporated as part of

the definition of what is, or constitutes, an unreasonably dangerous product) -

was not viewed as either wise or appropnate by many members of the
judiciary in attendance.

Havmg made the declsmn relating to misuse, the instructions now
envision that only assumption of the risk is an affirmative defense (1 e., one
where the defendant has the burden of proof).

(3) Misuse: There was some discussion on the basic deﬁmtlon of an
unreasonably dangerous product in what the use which generated the injury
must be evaluated in light of the “nature and function of the produet.” Many
judges have become quite accustomed to language which refers to the

producers “intended use.” Most felt that evaluation of the use which
generated the injury should not be controlled by whatever was intended by -
“the manufacturer and, hence, the language of the IPI was much to be -
~ preferred, -

There was, however consuderable dlscussmn centering upon the deci-

sion not to include a separate instrtiction defining misuse. While opinions

were mixed, many felt uncomfortablé. It was the view of many that trial

attorneys (espec1a11y defense counsel) will seek to include a definition and no
standard ‘provision is agreed upon. : :

(4) Assumptlon of the Risk: The most heated discussion involved the

decisionnot to include a definition of the aﬁirmatlve defense. While there is -

some language which makes reference to assumption of the risk (see:
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| 400 05), there is not clear definition (e.g., if you prove the followulg, the
defendant has established that the plaintiff assumed the nsk and ther efore,
1o liability). ‘

Most judges expressed the view that defense counsel, especially in

cases where this defense is cruc1al will insist upon a deﬁmtlon and none is
present ' v : ~

The problem envisioned stems from the analysxs of the authors of the

IPI which indicate, qmte correctly, that the standard for determining
“whether a product is unreasonably dangerous is objective (i.e,, reasonable
" man).while criteria for determination of assumption of the rlsk is subjec-
tive. This being the state of the case law, how is it possible for the jury to

- render verdicts consistent with the law without an adequate explanation. -

Most judges felt that there was nothing mystenously sacred about the
words “assumption of the risk.”

ILLINOIS PATTERN INSTRUCTIONS e INDE‘MNI TY

Discussion in this area occupied tbe least of the seminar time. There
was a general feeling that the instructions in the area were appropriately
drawn and were clear cut. The principle discussion centered upon the new
definitions and use of the term “major fault,” and the abandonment of the
“active” and “passive” conduct distinctions. Some concern was expressed
that the subject matter of “Pre-tort” relationship,” which is not covered in
the instructions since it is a matter of law to be ruled on by the court, was

not as fully explained in the commentary as it should be since the commen-
tary will to some extent be regarded as providing a “restatement of the -

: law ”

Further concern was - vomed that the problem of fault weighing con-'

tinues'as long as indemnification remains the only way of resolving ques-
tions of liability between tort feasors. The qualitative rather than quanti-
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tative distinetion is not made any more easily understood by these

instructions or commentary. Most Judges expressed the hope that compar-
ative negligence will become.the law in Illinois and reduce the need for
further reﬁnement of the law of mdemmﬁcatlon :
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Toplc III—ORIMINAL LAW

A. Summary of Advance Readmg Matenal

- Contents

1. Fourth Amendment Cases
Electronic Interceptions
Collateral Estoppel

" Collection of Taxes |
Opening of Mail
Neutral Magistrate
II. Fifth Amendment
Confessions
- Grand Jury. Statements
Waiver at Trial
Waiver of Immunity
- IIL. Sixth Amendment

Confessions
. Undercover Agent At Attorney Conference
IV. Death Penalty
Procedures
Offenses for Which Penalty May Be Imposed
Procedural Change Not, Ex Post Facto Law
"V.” Post Convmtlon Matters
- Necessity as a Defense
- Civil Rights Claims . -
Probation
Parole Revocation Hearings
“Parole Release Hearings
Prison Law Libraries
V1. Guilty Pleas
' Factual Basis
- Collateral Attack
VIL Instructions
VIII. Grand Jury
IX. Double Jeopardy Clause
Government, Appeals ,
Re-Prosecutlon
v X, Obscemty Statutes
XI. Pretrial Publicity.



XIL E"retnal Identlﬁcatlon -
XTI Pre~Indlctment Delays , 7
XIV. One Incident, Two Criminal Offenses
 XV. State’s Burden of Proof o
.- XVI. Testimony Regardmg Pnor Conwctlons
- XVII, Judicial Notlce ’ =
'XVIII. Hearsay Testimony
XIX. Use of Testimony From Prehmlnary Hearmg
XX. Surpmse Rebuttal Witness :
- XXI. Variance Between Charge‘and Proof

| B. k Probiem's fcr Discussign
PROBLEMS FOR DISCUSSION

Prbble‘m 1

People of the State of . Illmozs V. Zisk:

On May 8, 1977 bus. officials observed the defendant Bﬂly Zisk, and
Manny Buckner unload a large brown footlocker from a bus storage com-
partment. Their suspicions were aroused when they noticed that the trunk -
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was unusually heavy for its size, and that it was leaking taleum powder, a - |

substance often used to mask the odor of marijuana. The officials called the

police and the department sent down its special two person drug enforce-

‘ment team, which was accompanied by Benji, a police dog trained to detect

marijuana. While Zisk and Buckner paused for a cup of coffee Benji sniffed
the locker and signalled the presence of a controlled substance inside, Zisk
then pulled his auto to the loading area and he and Buckner loaded the

locker into the trunk of the car. At that point, while the trunk of the carwas
- still open and before the engme had been started the oﬁicers placed lek and ‘

-~ Buckner under arrest,

The car and the locker were both brought down to police headquarters

Wlthout asking permission and without obtammg a warrant the officers - -
forced open the locked locker (finding the marijuana) and then conducted a o

- search of the vehicle. Pursuant, to Police Department pohcy the officers

opened the glove compartment — which was closed but not locked — and -

found therea small quantlty of cocame At the approprlate pretnal tnme the o i
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defendants chaﬂehged the seizure of the two items, and also challenged the -

- amount of bail which had been set for them. Both challenges were unstc-

cessful due to the forceful arguments made by Assistant States Attorney -
Frank Herman, Immediately thereafter Buckner decided to cooperate with -
the authorities and advised them that Zisk was the true moving force
behind the criminal endeavor. He also told them that he would testify -
against Zisk at trial, but only if he received an around-the-clock guard as
“Zisk is a tough and dangerous guy.” Such protectlon was provxded at a
cost of $9500.00.

-The case against Zisk was then get for trial. The pubhc defender was
appointed to represent Zisk. The deputy assigned to the trial was Frank
Herman, who had taken the job one week earlier. Immediately prior to trial
two important events took place. First, Zisk asked for a private attorney

_stating that the public defender would not do a good job for him as the
lawyer worked for the government and was not a private lawyer. Second, .
during the opening argument of Herman for the first time the sufficiency of
the indictment was called into question. The trial judge said he would
consider the matter later, as witnesses were waiting. After the prosecution
presented its case, the judge agreed with Herman that there was a defect in
the indictment, but refused to say that the government could not dismiss
the case aud file a new indictment. After the new 1ndlctment was ﬁled the
case proceeoed to trial.

Zisk offered one main defense at the j jury trial, that Buckner owned the :
locker and that Buckner had planted the cocaine in the car. Buckner
dxsputed this testimony. Defense counsel requested the following 1nstruc-
tion with respect to Buckner's testimony:

“Where a witness says he was involved in the commission of a
crime with the defendant, that testimony of that witness is subject to

- suspicion, and should be considered by you with caution. It should be
carefully examined in light of other evidence in the case. It should also
be carefully examined in light of lack of other evidence in the case.”

The prosecution objected to the proposed instruction but indicated that it
would be willing to have I.P.I. Criminal No. 3.17:

“An accornphce witness is one who testifies that he was' 1nvo1‘ged in
the commission of a crime with the defendant. The testimony of an
accomplice witness is subject to suspicion, and should be considered by
you with caution. It should be carefully examined in hght of the other
- evidence i in the case.’ '

* . The defense 1awyer objected to this mstructlon as well The final result was
‘that no spemﬁc accomplice instruction was given, but the jury was in-
structed to judge the eredibility of Wltnesses generally The j Jury conwcted
the defendant on both drug counts:

On appeal the defendant has preserved every 1ssue which could be
- raised, will he wm on any of these 1ssues‘? <
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QUESTIONS 70 CONSIDER ‘ ‘ |

1. Was there probable cause for the arrests of Zisk and Buckner?

2. Was the search of the ear, resultmg in the seizure of the cocame,

C 7 lawfual? , _

3. Was the search of the footlocker, resultlng in the seizure of the
marijuana, lawful?

4. Would your answer to 3 change if the defendants were arrested after
“they had driven away and the footlocker searched on the road at the
time of the arrests?

5. Would your answer to 3 change if the footlocker had been put in the -
back seat of the car rather than the trunk?

6.- Can the city police successfully recover the $9500 00 from lek"

7. Was it error for the trial court to allow Herman, the deputy public

defender, to represent Zisk?

‘8. If there was error in 7, was it harmful error without any specific -
showing of prejudice to the defendant?

-9, Did the judge violate the double jeopardy rights of the defendant by

- allowing the case to proceed to trial after the indictment had been
dismissed subsequent to the presentation of the government’s case?

10. Did the trial judge errin not giving the defendant’s instruction? Did he

err in giving no accomplice instruction at all?

Problem 2
People v. Dan Defendant

Dan Defendant has been 1ndlcted for Aggravated Kldnappmg (ch 38

§ 10-2). At his trial the prosecution wishes to admit a testimony regarding -

an oral admission by Defendant and testimony that the kidnapped child was.

. found in Defendant’s apartment building. The facts are as follows:

On June 1, 1977, three year old Billy Smith went to play in the front-
yard of his home Whlle his mother remained inside doing housework.

Shortly thereafter, Judy Jones, a 4 year old child who lived next door, rang

the doorbell. She told Mrs. Smith that she had just seen Billy drive away .
with a2 man and she wanted to know if he would be back to play that
afternoon. After quickly checkmg outs1de to see if she could find Billy, Mrs

* Smith called the police.

~ After an hour of lookm,cr at. photographs in the pohc-e statlon, Judy E :
Jones said that Dan Defendant looked hke the man she saw drlve off VVlth o
Billy. S ‘ .
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- The police found Dan at his apartment and promptly pﬁt him under.
arrest. They searched the apartment, his car and the common area of the -
- apartment bulldmg, but they found no trace of Billy.

They gave Dan the Miranda warnings and asked if he Would Walve his
rights. He responded: “I want to see my attorney, Nate ‘Netherlands.”

Police Detective Wojak, who wasin charge of the investigation, told him he

could see his lawyer at the station. There were no further discussions at this

time.

- At the police statlon, Dan Defendant was “booked” as hawng been

arrested for kidnapping. At this time, Defendant was allowed to'call his
lawyer, Nate Netherlands. The attorney told Defendant to “keep his mouth
shut.” Attorney Netherlands talked over the phone with Detective Wojak

. and told him that he couldn’t be there for 3 hours and that he did not want

Defendant interrogated until then.

Detective Wojak decided to have Judy Jones, the nelghbor venfy her
identification. He brought Defendant into a small interview room where
Judy and Mrs. Smith were waiting. Judy said, “he’s the one,” and Mys.
Smith began crying hysterically.

Detective Wojak then took Defendant to a cell. He said: “If you had any
decency left in you, you would make sure the little lkdd got back alive. The
little boy didn’t hurt anyone and if something happens to h1m it will go hard
on you. I'll be back in 15 minutes, think about it.”

When Wojak returned, Defendant said he wanted to talk. Detective
Wojak then read him the full Miranda warnings. Defendant stated that he
understood his rights and he signed a standard waiver form. He then told

‘Wojak that the child was tied to a bed in the apartment next to his. (His
reighbor had gone away for the week and left a key with Defendant).

The police found Billy in the apartment; he was exhausted but other-

‘wise unhurt. Unfortunately, being only 8, the child’s statement is rather

vague and the contested items seem necessary to support a conviction.

What ruling should be made on the statement or the location of the
child? ~

Issues

- 1. Was there probable cause for arrest?

2. What is the ‘obligation of: pohce under Miranda When a defendant
requests a lawyer? -

* 8. Did the booking procedure constitute a basis for ﬁndmg that there is

independent right to counsel problem here‘7
4. Was there any ¢ 1nterrogat10n” of Defendant?

5. Did the last warning-waiver constitute a sufficient waiver of ﬁfth and
sixth amendment rights in view of the earlier events?
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6. If Defendant’s statement is excluded must, pohce testlmony regarding

the location of the child be suppressed as the “fruit” of a fifth or smth
‘ amendment vmlatmn‘? ~ o - , ;

Problem 3

Discussion Topz’c — The I linois 'Death ’Pénalty Statute

On June 21 1977 the Governor 31gned into law a statute allowmg the

" imposition of the death penalty in certain cases. The new law amends

Chapter 38 Sec. 9-1, Chapter 38; Sec. 1005-5-3; and Chapter 88, Sec.

+1005-8-1A. Copies of the provision will be dlstmbuted separately.

There will be a discussion of the way in which the statute will operate in
an individual case and a brief comparison of the law with prior cases. Some

_ points to note about the changes to the murder statute: (1) the provision

allows for the death penalty only for murder convictions; (2) the sentencing
jury or judge may consider aggravating and mitigating circumstances not
listed in 9-1 (b) & (c) but the sentencing body must find that one of the listed

: aggravating factors in subsection (b) is present or the death penalty may not

be imposed; (3) there is a separate sentencing hearing at the request of the
state to consider imposition; (4) the hearing may be before the same jury, a
new jury or the judge as listed in subsection (d); (5) the existence of the

- aggravating factors listed in subsection (b) [which are prerequisites to -

imposition of the death penalty] must be proven beyond a reasonable doubt

- andin-accord with the rules of evidence at criminal trials; (6) the sentencing .

Jury (if there is a jury) cortrols the imposition of the sentence; (7) the jury

~ must be unanimous to impose the sentence; (8) the finding of either the jury

or judge must include a finding that a section (b) aggravating circumstance
exists and that there is no mitlgatmg factor sufficient to preclude the
sentence; (9) there is automatic review by the Illinois Supreme Court; (10)
appropriate changes are made.t9 the Unified Code of Corrections. -

Discussion of the statute wﬂl include a brief discussion of the constitu- v
tional principles involved. In 1976 the Supreme Court of the United States

upheld three statutes which allowed for the discretionary imposition of the
death penalty where there were obJectlve standards and rules to control the

- discretion of those charged with i imposing the penalty, Profitt v. Florida,

428 U,8S. 242, 96 S. Ct. 2960 (1976); Jurek v. Texas, 428 U.S. 262, 96 S. Ct.

~ 2950 (1976). Gregg v. Georgia, 428 U.S. 153, 96 S. Ct. 2909 (1976) The
- Court, struck down  statutes which had mandatory ‘death sentences for

certain crimes. Woodsen v. North Carohna, '428 U.S. 280, 96 S. Ct. 2978
(1976) ‘Roberts v. Louisiana, 428 U.8S. 325, 96 S. Ct. 800 (1976). These cases
were not decided with a ma]onty opinion. Justices Brennan and Marshall

. voted to strike down the death penslty under the Eighth Amendment |
‘ prohlbltlon agalnst cruel and unusual pumshment Chief Justlce Burger and
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Justices Whlte Blackman and Rehnquxsf: voted - to uphold the use of the_ ’

death penalty in all five cases. Justices Stewart, Powell and Stevens voted
tw allow the discretionary systems in the first three cases but to invalidate
* the mandatory systems. It was these three “swmg” votes who accounted for
the differing results.

The Supreme Court of Ilinois mvahdated our last death penalty statute
in People ex rel. Rice v: Cunnmgham 61 Il 2d 353 (1975). That statute
(1005-8-1A) was found to violate the judicial article in the creation of 3 judge
courts and appeals of these cases to the appellate court; the court also held
that there were insufficient guidelines for determlmng the existence of
_ mitigating factors under the statute.

Note: For the most recent cases on the death penalty see the outline.

: Problem 4
People of the State of 1 llmozs v. Bobick

The defendant, Wayne Boblck was conv1cted in. Cireunit Court of
aggravated battery and obstructing a police officer, in violation of sections
12-4(b) (6) and 31-1 of the Illinois Criminal Code. The court entered
judgment on boih verdicts, but only sentenced the defendant for the
offense of aggravated battery, issuing a sentence of 3-9 years. The perti-
nent facts follow: On December 18, 1976 two police officers, Frazier and

Foreman, were called to the Manila Bar by the owner to investigate a brawl

between a number of patrons. As they arrived at the scene, they saw two
women fighting in the parking lot — while trying to break up the fight,
Frazier was hit from the rear with “a heavy object”. He never saw the
assailant. Forgman did not get a good look at the assailant, but saw him well
enough to give the following description: ‘Whlte male in his mid-twenties,

" dark skin, about 5'9", weighing about 165 pounds”. After the incident,

Foreman took Framer to the hospital where he was treated for severe
lacerations. '

The following day the two officers came back to the barto try tofind out
the name of the assailant. The bartender did not see the assailant, but gave
the officers the names of two persons who might have. Both these persons

said they did see the assailant, but would only give information to the

. officers if, as one put it, “I do not have to testify, because I am afraid.” The
first witness, a young woman, stated that she did not know the assallant

but that he was “about 5’9" tall, medium build, and he had a dark co_mplex~
ion.” The second witness, an older man, told the officers that the assailant

was-Wayne Bobick, and further gave the officers Bobick's hogne address.

_ The officers immediately went to the address, which was a large apartment,
house, and had the landlord open Bobick’s door with his master key. There
was no one in the living room, so they went into the bedroom where they
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* found the defendant (who fit the description) sleeping on his bed. They woke ,
the defendant, and placed him under arrest. They also seized from the
bureau next to the bed, a heavy blunt object referred to as a “black jack.”
~ Prior to trial defendant moved to quash the: arrest and suppress the . -

black jack. The defense position was that the arrest was either without
probable cause, or was invalid because it was not made pursuant to an
arrest warrant. The motion was denied and the case went to trial. The chief
defense offered at trial was that Bobick suffers from an illness known as
psychomotor epilepsy. Bobick has a long history of violent attacks, and

“indeed was convicted on separate occasions of involuntary manslaughter
~and aggravated assault. Substantial evidence in the form of testimony ofa
psychiatrist was offered to show that Bobick suffers from the disease and’

that the disease prevents the conscious mind from controlling the actions of
- the sufferers. In sum, Bobick conceded that he did assault the officer, but
contended that his act was not a knowing act, hence was not voluntary. In
response to this argument the trial court instructed the jury on the insanity

defense, Illinois Pattern Jury Instructions, Criminal No. 24.01 (1968), over
the defendant’s objection. The jury convicted the defendant on both counts. -

On appeal the defendant has preserved every ob]ectlon ralsed below ;

leH he prevall 'on appeal?

QUESTIONS TO CONSIDER

1. Was there probable cause to make the arrest?

2. Would the probable cause issue be easier for the state if it is sho wn that
- the male informant had previously glven reliable mformatlon Whlch led -

“y

to a conviction?

‘8. Is the fact that the two witnesses were “01t1zen~mformants” sufﬁclent
~ to establish probable cause? '

4. Was the arrest lawful, did the police have to getan arrest wa.rrant; prior -,
to entering the apartment‘7 Would they if they stopped the defendant in.-

the parking lot?

5. ‘Would the answer to4. change 1f the officer had been struck in the head S |

by the butt of a gun rather than an unknown “blunt obj ect”‘?
6. Was the seizure of the black Jack lawful? -

7. Would the answer to 6. change if the black Jack was found in the

. kitchen? Jo the living room?

8. Is the: defendant’s obJectxon to the msamty defense vahd should a
- ‘separate instruction have been given ds to the mvoluntary act defense"

~Are the two the eame"

9. If the defendant. is correct d1d he walve h1s clalm by falhng to tender a

, correct mstructlon?
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10, Can the defendant be cormc’ced of both aggravated battery and ob-

structing a police officer?

Probiém 5

- Peocpivv. Bumm

Bill ’Bumm is going to trial on a charge of attempted theft and burglary.

The prosecution wishes to introduce testimony concermng three statements -
-made by Bill, the facts are as'follows: -

At8 p.m. on April 1, police officer Tom Tribe was patrolling in hls squad
car when he saw Eill Bumm, who he suspected of being involved in a series
of burglaries in the: neighborhood. Tribe stopped Bill and asked him if he
would come to the station to discuss the robbery of two locai gas stations
that had taken place the previous night. Bill responded, “Sure, why not. I'm

~no armed robber.” Bill then got in the squad car and Went to the station with

Tribe.

At the station Officer Tribe did not advxse Bill of any rights and the two
got in a wide ranging conversation. In the course of this conversation Bill
stated that he had spent the entire evemng with Clyde Chum. [This is the -

" first statement.]

During the discussion Tribe got a phone call from his captain, Mike
MecNeil, who said to him: “I’ve just heard you have Bill Bumm ir there with
you — good work! T have gotten a tip that he and Clyde Chum. ourglanaed :
Calabrezi’s Drug Store tonight and got away with a large supply of drugs.
You had better arrest him.” Officer Tribe thereupon told Bill he was under

~arrest but he did not specify a charge.

Tribe than gave Bumm the full Miranda warnings. Bill agreed to waive
his rights and signed the standard waiver form. Bill’s first statement was:
“You're making a big mistake, Tribe. I didn’t knock over any damn gas
station.” Officer Tribe replied: “We didn’t arrest you for that. Here comes
the Captain with your buddy Clyde Chum. We know you guys burglarized
Calabrezzi’s tonight.” ~

Captain McNeil was brmglng Clyde 1nto the squad room in hand cuffs.
‘When Bill saw this he said: “It’s all his fault, he talked me into it. Give mea
break and I’ll help you get th on the other jobs he’s pulled.” [This is the,
second statement, ]

This case was assigned to an assistant states attorney, Peter Prosecu-
tor. Mr. Prosecutor was not very pleased when he learned that MeNeil had
the arrests made solely on the basis of an anonymous tip. Realizing that
there were some problems with the case, he had Bill Bumm summoned to°
appear before the grand jury one week later. (Bill had been released on bail
following his appearance before a judge at which time the public defender
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' ywas appomted to represent him. ) In the grand jury proceedlng Bill was not

" given the Miranda warnings at any time, After an hour of being asked -

about-a series of burglaries and robberies i in the neighborhood, Bill said: “T
was only involved in one burglary in my life — tne one you guys got me on

: w1th Chum.” [Thxs is the third statement.]-

" Are any or all of Bﬂl’s statements adrmss1ble‘7

Issues For Discussion

Did Officer Tribe need any cause for having Bill come to. the station?
Was Officer Tribe required to give Bill the Mzranda warmngs 1n1t1a11y‘7
Is the arrest valid?

If the arrest was invalid do the Warmngs and waiver make the second
statement admissible? ; .

" 5. Should Bill's remark come under the eranda rule at all was there
- “interrogation” here?

6. Was Prosecutor requlred to warn Bill of his rlghts before the grand
jury? »

oo o

C. Summéry of Discussions_

4Report’ of Professors John E. Nowvak and Paul Marcus o

‘Problem No. 1

On appea: the defendant has preserved every issue which could be
raised, will he win on any of these issues?

QUESTIONS TO CONSIDER

1. Was there probable csuse for the arrests of Zisk and Buckner?
2. Was the search of the car, resultmg in the seizure of the cocaine,
lawful? e :
3. Was the search of the footlocker, resultmg in the seizure of the
marihuana, lawful? o :

4. Would your answer to 3 change if the defendants were arrested after
they had driven away and the footlocker searched on the road at the
* time of the arrests" v ,
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Would your answer to 3 change if the footlocker had been put in-the

. back seat of the car rather than the trunk?

“Can the clty pohce successfully recover the $9500 00 from lek‘?
Was it error for the trial court to allow Herman, the deputy pubhc :

defender, to represent Zisk?

If there was error in 7, was it harmful error without any specific .

showing of preJudlce to the defendanf?
Did the Juuge violate the double Jeopardy rights of the defendant by

- allowing the case to proceed to trial after the indictment had been

10.

dismissed subsequent to the presentation of the government’s. case? _

Did the trial judge err innot giving the defendant’s instruction? Did he
err in giving no accomplice instruction at all? :

DISCUSSION OF QUESTIONS

-1,

.of the trained dog established probable cause. United States v. Chad-

Clearly there was, the suspicions generally, cbupled with the signalling

wick, 483 U.S. 1, 97 S. Ct. 2476 (June 21, 1977).

The search of the car, even without probable cause, can be justified as

an inventory search, as it was pursuant to established policy, it was for
the protection of ‘the owner’s property while it was in police custody
and was also for the protection of the police to combat later claims:of
lost or stolen goods. Moreover, inventory searches are not limited to
situations in which the person is not available for purposes of request-
ing consent or situations in which the goods are discovered in plain
view. Absent any showing of improper motives on the part of the
officers, the inventory search is valid under both the 4th Amendment to
the U.S. Constitutivn and Article I Section 6 of the Illinois Constitu-
tion. People v. Clark, 65 Ill. 2d 169, 357 N.E. 2d 798 (1976).

No, the locker was truly a piece of private property, there were no
exigent circumstances present (explosives, no place to store the locker,
ete.) to justify a warrantless search even though probable cause existed
to believe there were drugs in the locker. United States v. Chadwick,

. supra.

Justice Blackman, dlssentmg in Chadwick, argues that the search of |
the locker could then be justified as part of the movable vehicle
exceptlon to the warrant requirement. Note, however, Justice Bren- .

nan’s responue in his concurrence

While the contents of the car could have been searched pur-
suant to the automobile exception, it is by no means clear that the
contents of locked containers found, 1n51de a car are. subJect to
search under this exception, any more than they Would be if the
pohce found them in any other place.
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5. Agam Justlce Blackman in Chadwick argues that the search of the :

locker could be justified here as incident to arrest, under Chimel v,

California, 395 U.S. 752, if theé trunk was in the arex under the
defendant’s immediate control Such control would be present, accord-

~ ing to Justice Blackman, if the locker was on the backseat. Justice
Brennan disagreed here, too, finding that the locked locker was not
such an item as would justify the Chimel exception.

6. No, this issue was resolved agamst the city in County of Champalgn V.
- Anthony, 64 TlI. 2d 532, 356 N.E. 2d 561 (1976) where the Suprome
Court held that such an obligation would impose an excessive burden on
the right to bail, Section 9, Article I of the Illinois Constitution.

Yes, conflict of interest present People v. Kester, 66 IH 2d 162, 361
N.E. 2d 569 (1977)

8. Ttwas harmful and no speclﬁc showmg of prejudice is required. Kester.

=

9. No double jeopardy right has been violated, even though the govern--

ment’s case had already been presented wheh the trial was dismissed.

The Court in Lee v. United States, 432 U.S. 23, 97 S. Ct. 2141 (June 13, -

1977) stressed the faet that the trial judge acted reasonably in not
postponing the presentation of evidence as a result of the tardy motion.

10. The proper accomplice instruction is IPI No. 8,17 and the refusal of the

defendant to accept that instruction indicates no error, particularly
when the defendant’s accomplice is subject to cross-examination and
the jury is instructed generally as to the credibility of witnesses.
People v. Parks, 65 IIL 2d 132, 357 N.E, 2d 487 (1976). =~

Diséuééioh Outline for Problem #2

Issue 1. ‘

It should be noted here that the problem does not indicate Whether the
police arrested. Dan and searched his apartment pursuant to an- arrest or
search warrant. There is no requirement that the police obtain an arrest
warrant when they have probable cause to believe that a person has
committed an offense. U.S.v. Watson; 423 U.8. 411 (1976). However even
if the police have probable cause to search a residence the search will violate

the fourth amendment unless it is made pursuant to a properly issued’ :
. search warrant or an “exigent circumstance.” Chimel v. Calif., 395U.8. 752

~ (1969). In this case the police have exceeded the scope of activities which
might be deemed “search incident to arrest”. Thus they must Justlfy the

* gearch with some other exigent circumstance. The police might be able to
show that obtaining a search warrant would have caused substantial delay
in the investigation and that there was a need to act without any delay i in =
order to protect the life and well bemg of the chlld ‘While this presents a-

N
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difficult theoretical question, it is unlikely that the court would refuse to
find an exigent circumnstance where in fact the prompt action of the police
had resulted in the protectlon of human llfe rather than snnply pro’cectmg .
other evidence.

- Bven if the police did not reqmre a search warranc, they «till requlred
probable cause to make the search. As the search went beyond the person of
the defendant in the area under his immediate control, the police will have

- to show that they had reasonable grounds to believe that the child (or other

- evidence of the crime) would have been in the areas they searched which
belonged to the defendant. Here it should be noted that there would be no.
requirement that the police have probable cause for examining the common
areas of the building as the defendant almost certainly has no reasonable
expectation of privacy in those areas. As to the other areas, if there was-
reasonable basis for believing that Dan Defendant had taken the child, one

~could imply a basis for believing that the child (or some evidence of the
child’s whereabouts) would be in Dan’s apartment or car. As the search
itself produced nothmg it would not be an issue but the questlon of probable
cause for arrest remains the same.

In examining the issue of probable cause for arrest it should be noted
that the statement of Judy Jones, the four year old neighbor, need not be
subjected to the Aguilar-Spinelli test for reliability of informants’ state-
ments: Where an anonymous informant (or a named informant in the role of
a “tipster”) gives statements that are used to establish probable cause the
prosecution will have to show both: (1) that the informant was known tobea
credible source of information and (2) that the statement indicated that the
informant. received the information in a reliable way. However where the
statements used to establish probable cause come from & witness or victim
of a crime there is no need to establish a ‘“track record” of previous .
information or further reliability. This is examined in our “Problem 4” (See,
.People v. Martin, 46 I1l. App. 3d 943 (1977). While the police have only
- the testimony of a four year old child, when combined with the absence of
- the other child and the need to act promptly it is most likely that the

reviewing courts would uphold the arrest. (This certainly seems true after
. the actual identification of defendant by the neighbor.) The Illinois Supreme
Court has held that probable cause may be based upon a variety of witness
or accomplice statements (and hearsay information) so long as the totality of
circumstances indicates probable cause to believe that the defendant
- committed a crime or that seizable items are in the area to be searched. See

e.g., People v. Clay, 55 T1l. 2d 501 (1973), People v. Saiken, 49 Ill 2d 504
(1971) ,

Note on the Child Identzﬁcatzon

o The “show up” identification of the defendant by the neighbor seems to
‘be proper and it could be related in court. The defendant did not have a
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right to cdﬁnselhere as this was prior to indictment. 'Kirby v. Illinods, 406
U S. 682 (1972). The test under due process is whether the procedure was
“conductive to irreparable mistake.” Mcmson U, Bmzthwazte (page 25 of the o

o outhne)

Issue 2

When the defendant requests an attorney all questioning must stop
~until the attorney is present. However, the defendant was allowed te
. contact his attorney before any questioning commenced. In a case where the
defendant had not requested an attorney but had sought to cut off ques-
tioning, the Supreme Court held that the defendant could be questioned ata
later time upon receiving full Miranda warnings. See Michigan v. Mosley,
423 U.,S. 96 (1975). In that case the Court held that the issue was whether
. the defendant’s right to cut off questioning was “serupulously honored” ——
whether the facts siiowed that the police had honored the pohcy of Miranda,
to insure that the defendant was not subjected to coercive interrogation.

In our example case, the problem is somewhat more difficult because
the defendant initially asked for an attorney. The detective’s statement -
came very soon after the time when the defendant mvoked the right and he
was not given the Miranda warning a second time until after the statement
and his decision to talk. However, it may be that Michigan v. Mosley
indicates that Mirande need not be mechanically applied and that the test
should be one of whether the Miranda warnings were given and honored by -
the police in a. way in which truly informs the defendant of his rights and

" seeks to limit the coercive effects of custody. Under such interpretation the
" statement of the defendant seems to comply with Miranda. The Illinois
Supreme Court had upheld the “second questlomng” practlce in People v,

Morgan, 67 11l 2d 1 (1977).
The United States Court of Appeals for the Ninth Circuit also upheld

the use of a defendant’s statement in similar circumstancesi in United States
v Phaeste'r 544 F. 2d 853 (ch Cir. 1976). ‘

S Issuesv3, 4,6

It should be noted that issues 38, 4 and 5 all interrelate and together -
" they raise the problem of whéther the defendant’s Sixth Amendment right -
to coUnsel was violated by the police statement and his later response °
- concerning the location of the child. If there is a Sixth Amendment viola-
tion, then, at a minimum, h:ls statements regardlng the locatlon of the c}uld
must be suppressed :
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; These three issues are all involved app]icationsﬁ of Massiak v. United
“States, 377 U.S. 201 (1964) and Brewer v. Williams (see outline pages 7 &

8). In Massiah federal agents elicited information from a defendant after he

had been indicted (and released on bail) outside of the presence of his
retained counsel. The Court held that the use of such information consti-
tuted a violation of the Sixth Amendment, Because of the Miranda rule this
separate basis for suppressing information has rarely been used (indeed
citations to Massiah appear in only twenty-s1x -Hlinois - Appellate--and
Supreme Court decisions). The case was given renewed importance last
term with the decision in Brewer. The issues for discussion here are: (1) does

the Massiah-Brewer rule apply prior to indictment, (2} what forms of -

“interrogation are covered by the rule, (3) what is necessary to show a
waiver of the right.

Issue 8.

This concerns the time at which the Massiah-Brewer rile comes into

play. It had been previously thought that the Massiah rule applied only
after defendant was indicted.. However in Brewer the Supreme Court
applied the rule where a deferdait had been arraigned upon a charge
specified in an arrest warrant. ‘' opinion stressed that the formal adver-
sary process had been “initiated” at this time. It now seems that we should
focus on whether the process has so commenced — rather than the formal
issuing of an indictment. Had the defendant been arraigned (or otherwise
appeared before a judicial officer who was charged with assigning counsel) it
would seem that the adversary process had started so as to invoke the
Massiah-Brewer rule. However, in our example, the defendant has not been
formally charged as “booking” constitutes only an administrative step in the
process rather than the bringing of a charge. Thus, it might be found that
the adversary process had not commenced in a way which makes the
Massiah-Brewer riile applicable and that the entire issue should be decided
on the basis of the Miranda issue, However (for purposes of continuing the
diseussion and examining the later issues) let us assume that Massiah is
applicable because the defendant has been placed into the criminal justice
“process and because the police are aware that he has retained counsel.
Indeed, the fact that the police were instructed not to talk to the defendant
by his counsel may form an independent basis for finding the-Massiah-
Brewer rule apphcable here,

Issue 4.
One might doubt whether this type of generalized statement by ‘the

_ police officer should constitute a violation of a rule concerning the improper
" gathering of information. The Supreme Court of the Umted States has held
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. that any actmns of the governmem which are d951gned to elicit mformatlon &
" from the defendant come under the Massioh rule. An examination of the

" Brewer facts (see pages 7 and 8of the outhne) discloses that this statement‘.
by the officer does constitute ¢ 1nterrogatlon

Issue 5. |

. Afew states (most notably New York~ see People v A'rthu’r 22N.Y. v '
2d 325 (1968) and a few federal circuits {see United States v. Thomas, 474 F,
- 2d 110 (19th Cir. 1973) have held that any information which is received by '

questioning the defendant outside of the presence of his counsel is auto-
matically to be suppressed — regardless of whether the defendant indicates

_'a willingness to talk to the police. However most jurisdictions have held

_that a defendant may waive his sixth amendment right — including the
Massiah prohibition of questioning. This is the position of the Illinois courts.
as well, see People v. Sandoval, 41 Ill. App. 3d 741 (4th D., 1976). In Brewer
the Supreme Court indicated that a defendant might waive his rights under
Massz_ah but the Court there very strictly applied the test for a “knowing
and voluntary” waiver. As indicated in the outline at pages 7 and 8, the

defendant in that case seemed more ready to talk to the police and gave no -

indication of a desire to invoke his rights following the police officer’s
general statement. However the Supreme Court (by a 5-4 vote) found that
there could be no implied waiver in that case. Thus it would seem in our case
there was no sufficient waiver of any Massiah-Brewer rights as the court
appears to require an even more explicit waiver than is necessary for the
normal Mirandae situation. Here it might be noted that a panel of the
Seventh Circuit followed the normal waiver rule in U.S. v. Springer, 460

F.2d 1344 (1972) over the dissent of then Judge Stevens - who prowded '

the fifth vote in B'rewer

Issue 6,

.~ The final issue concerns the “fruit of 4 poisonous tree.” Here we should
note that there might be problems for the defendant in establishing stand-

ing to challenge an illegal search of his nelgrhbors apartment even thoughhe
had ‘access to the apartment. However that issue is: frrelevant to the

problem at hand; here we are concerned with the exploitation. of a fifth or
sixth amendment. violation. In this case the evidence must be suppressed

unless the evidence would have been discovered regardless of the defend-

ant’s statement or unless the court finds that the use of the evidence does

-not constitute the explmtatlon of .the ong1na1 constitutional violation. In

Brewer, the majority opinion refused to decide whefhnr the child’s body, or

evidence regarding its location, had to be suppr essed; indicating that the

* Court would look lemently upon a ru]mg that such testlmony was not the

o
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fruit of a Massiah violation. In our example there are some theoretical
arguments for finding that the testimony concerning the location.of the child
would link the defendant to the child and constitute the fruit of the original
fifth or sixth amendment violation. However the child’s body would have
“been found in any event when the neighbors returned. It would seem very
difficult to believe that any reasonable reviewing court would wish to
exclude this evidence and thereby achieve the clearly unjust result of
permanently. acquitting the defendant when he would have been most
- assuredly convicted of kidnapping (or murder if the child died) had there
been no violation of his fifth or sixth amendment rights.

PROBLEM NO. 4

On appeal the defendant has preserved every objectlon ralsed beloW
Will he prevail on appeal? '

QUESTIONS TO CONSIDER

1. Was there probable cause to make the arrest? -

2. Would the probable cause issue be easier for the state if it is shown that
the male informant had previously given reliable information whlch led
to a conviction?

3. Is the fact that the two witnesses were “cltlzen-mformants” suiﬁcxent
to establish probable cause?

4, Was the arrest lawful, did the police have to get an arrest warrant prior
- toentering the apartment" Would they if they stopped the defendant in
the parking lot? - .
5. Would the answer to 4. change if the officer had been struck in the head..
by the butt of a gun rather than an unknown “blunt object”?
6. Was the seizure of the black jack lawful? »
7. Would the answer to 6. change if the black jack was found in the -
~ Kkitchen? In the living room? . E
8 Is the defendant’s objection to the 1nsamty defense vahd should a
~ separate instruction have been given as to the mvoluntary act defense‘7
~Are the two the same?

9. Tf the defendant is correct, did he waive his claim by falhng to tendera
correct mstructmn" :

10. Can the defendant be conv1cted of both aggravated battery and ob—
Structmg a pohce ofﬁcer? ‘ ,
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DISCUSSION OF QUESTIONS o

L.

Would a reasonable person beheve that defendant had commltted the

‘crime? Defense says no, only information i is from unnamed source who
may have been confused, and deseription is so general. State argues

that description concrete enough, espemally ‘when everyone in agree~
ment on the basic points. - :

. State argues that such information shows that this man in fact reliable
. as evidenced by his earlier cooperation with the police. But, defense

responds, if government tries to show this is “citizen informer” not

‘maere paid informant, fact that he continuously cooperates Wlth the:

police cuts agamst witness-informer rule.

Probably not, rule on citizen informants is not that thelr story is, per
se, reliable, but rather that words of identified witness or vietim of a

crime can establish probable cause. Here witness not identified, but the

corroboration of male informant’s story by both the female informant
and the officer enough to establish probable cause. People V. Martln 46
II. App. 3d 943 (1977).

Arrest warrant not constltutlonally mandated if arrest in public place.
United States v. Watson, 423 U.S. 411, (1976). Is it required if arrest
within private residence? Yes said the court in People v. Wolgemuth,
43 1. App 8d 835 (3rd District 1976), unless exigent circumstances
present; is crime of violence sufficient exigent cxrcumstance" But see,
People v. Johnson, 45 I1I. 2d 283.

. Perhaps presence of the gun might estabhsh ex1gent circumstances;i.e,
absolutely necessary for police to get to defendant before he decxdes to
shoot with gun rather than club with it. Cf. Wolgemuth; People v.

Mitchell, 35 TIl. App. 3d 151, 341 N.E.2d 153 (Ist Dlstrlct 1975) and
cases cited therein.

Yes, under either of two theories: as incident to arrest (within 4reach of

defendant at time of arrest) under Chimel v. California, 395 U.S. 752

(1969); as being in plain view under Coolidge v. New Hampshire, 403 :

U.S. 443 (1971).
Possibly, for then not incident to arrest (not within defendant’s area of

control) and not in plain view. If simply arrest being made, probably

need ‘warrant under these circumstances to conduct full search of

residence including the kitchen. If found in the living room on way out 3

- the door, might be plain view if in fact in open view.

A

N

Obj ection is correct according to the court in People v. Grant, 360 N. E
2d 809 (4th District 1977). Insanity defense consists of 8 elements:
mental disease, lack of cognition, lack of volition, whereas automatism

- defense consists only of lack of vohtlon element But ‘see dlssentlng v

opinion in Grant
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9. No, said the court in Grant as interests of jﬁstice require under
Supreme Court Rule 451 (). ,
10. No, both counts arose from single attack on police officer so that the
- conviction for the lesser offense of obstructing a police officer must be
_reversed. Grant. : :

Problem 5—Outline for Discussidn

This problem may be discussed in somewhat less time than the earlier
problems but it makes a number of specific points which should be noted for
the Judges

Issue 1.

~ Officer Tribe would need probable cause to believe that Bill committed

a eérime in order to arrest him. He would need a reasonable belief that some
type of criminal activity was in progress or recently ended in order to “stop”
Bill under stop and frisk analysis. However in this case it seems that Officer
Tribe neither arrested nor stopped Bill in a technical sense. Instead he only
asked Bill if he would voluntarily come to the station house and he in no way
deprived him of his freedom of action, temporarily or otherwise. Thus the
fact that Bill travelled in the police car should be irrelevant and the case
should be treated as if Bill received a request to come to the police station
and did 50 on his own at'some later time. In such a situation no “probable
cause” or “reasonable belief” is necessary. (See generally Oregon v. Mathi-
son — page 4 of the outhne) ,

Issue 2.

In the last term the Supreme Court of the United States held that
Miranda warnings were only required where the defendant was subjected
to “custodial” interrogation in Oregon v. Mathison, 97 S.Ct. 711 (page 4 of
the outline). Even though the questioping takes place in the station house if
the defendant is not deprived of his freedom of action in a 51gmﬁcant
manner there is no “coercive” environment which requires warnings to
insure the free exercise of the fifth and sixth amendment rights. Thus
Officer Tribe did not have to warn Bill of his rights during their initial
questioning.
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Issue 3 |

Absent the development of further facts (which are not in the hypo-
thetical) the arrest seems clearly invalid. While there is no requirement that
the police have an arrest warrant they must have probable cause to believe
‘that an individual committed a specific offense in order to make a seizure of
the person. Officer Tribe was acting in a most reasonable manner when he
followed the instructions of his Captain who indicated that he had permiss-
ible ground upon which to arrest Bill. However the issue is whether the police
officers acting in concert together had sufficient probable cause. If Captain
McNeil did not have probable cause to make his statement that an arrest
was requred then the arrest by Officer Tribe would, be invalid see, Whiteley
v, Warden 401 U.S. 560 (1971). Whether McNeil had probable cause would
depend on whether the anonymaus tip meant the Aguillar-Spinelli tests for
informant reliability. Under those tests the police would have to establish
(1) that the informant was known to be reliable source and (2) that the
informant got his information in a reliable manner. On the facts given, the
police did not kmnow that either branch of the test was satisfied when they

~acted — the tip would fail. Captain McNeil might show that he had other
knowledge which justified a finding of probable cause. Unlees he had within
his knowledge clear facts showing that Bill Bumm burglarized the drug-
store, or facts which corroborated a detailed tlp, there would be no p1 obable
cause.

Issue 4.

If the arrest was invalid the statements would seem to be “the fruit of
the poisonous tree.” Had the defendant not been arrested he would not have
beén present in the eell to be confronted by his accomplice or to make a
statement. However the police may show that this is not fruit of the illegal
arrest if they could show that his statements were made voluntarily, with

- full knowledge of his rights and unconnected to the earlier illegality. If it
appears that there was any purposeful exploitation of the illegal arrest the
confession has to be suppressed even if the Miranda warnings were properly

- given and waived. Illitjois had adopted a virtual per se rule which would
“have allowed confessiona following an illegal arrest to be admissible when-
ever the defendant was properly given his Miranda warnings and volun- -
tarily waived his rights thereunder. However the Supreme Court of the
United States reversed the Illinois position in Brown v. Illmozs, 422 U.8.
590 (1975)
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Issue 6.

. Issue 5 is only relevant if we ﬁnd that the confessmn was not the fruit
of the illegal arrest. Then we would be testing whether the statement
violated the Miranda ruling. Here the defendant was given his Miranda
warnings and indicated that he was willing to waive his rights and talk to
the police.- However there are two significant problems concerning the

effectiveness of hig waiver. First, at the time he signed the waiver formand

agreed to talk he believed that he was being arrested for a crime he knew
that he did not commit. Whether the mistatement of the charge precludes a
good waiver depends on the facts of the individual case. Generally the police
are not required to precisely inform the defendant of the nature and
seriousness of the crime they are investigating — solong asthey do notactive-
ly mislead the defendant as to the consequences of his waiver. (See generally
- People v. Smith, 108 11l. App. 2d 172 (1969). However in this case a court
" might rule that the police officer’s active misstatement totally mislead the
defendant so that he could not intelligently assess whether he should waive
his rights. In the police. officer’s favor, however, is the fact that he did
inform the defendant of the precise nature of the charge before the
defendant made the statement. Thus, at the time of the statement the
defendant was not mislead.

The second problem under Miranda is that we do not know how long of
a break there was between when the defendant is given his warnings and
when he saw his accomplice being brought into the station. If it is a very
short time there is no further problem with the Miranda warnings. How-
ever if some significant amount of time has passed there would be a question
as to whether the defendant should be given renewed warnings before he is
“interrogated.” The Illinois Supreme Court has held that once a defendant
has voluntarily waived his rights no second warnings are required even
‘when there is a break in the questioning. People v. Hill, 39 IIl. 2d 125 (1968).
The Supreme Court of the United States has not spoken to this issue, bub
Tllinois appears to be in a majority position here.

If the Court would feel that there is some problem with the Miranda

warnings either as to the misleading of the defendant or the break between
the waiver and the statement the problem of whether there was any
“interrogation” becomes critical. The Miranda rules do not bar the use of a -

statement which is volunteered by defendant rather than bemg the product
of official questioning. Thus one would have to ask whether the confronta-
_ tion between Clyde and the defendant was to be considered interrogation.
Most courts considering similar situations have held that the “purposeful”
- confrontation of a defendant with a witness, co- -defendant or evidence which
_ mcnmmates him, constitutes the 1nterrogatlon of eliciting of information so
as to be covered by Miranda. However these cases have focused on the

purposeful nature of the police action and the fact that such confrontations = = -

. are designed to elicit information in the same way as formal questioning.
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“Thus 1f it eold be shown that the police were not bnngmg the accompll\,e
into the squad room for the purpose of confrontation or interr ogatlon t}ns' ‘

rmght be held to be a- “volunteered” statement

Issue 6.

The witness must be advised of his rights under linois Statute Ch 38 §

112-4(b). It is not at'present clear whether a prosecutor is required by the

Fifth Amendment to warn a defendant of any 6f his rights when he appears
before the Grand Jury. This is not a custodial interrogation as we normally
think of it. The Supreme Court has held that Miranda warnings need not be

given in this case. In United States v. Washingtorn (page 5 of the outline) the
~court found that there was no reason to suppress the statements before a
'Grand Jury when defendant was given a _general warning of his fifth

amendment rights and the fact that the statements might be used against -
“him. However the Court did not«con31der the situation where a prosecutor

‘brought one who was the focus of-an investigation before the Grand Jury

and totally failed to warn them of their rights. Because counsel is excluded

from the Grand Jury (and because prosecutors are able to put a great deal of

psychological pressure on a witness through questioning) it may come to
‘pass that the Supreme Court will find some form of minimal generalized
warning is required but as yet the court has not confronted this issue.

Topic IV—MOTION PRACTICE = %

| A. Summary of Advance Reading Material -

. CONTENTS

Introduction
I. Section 45 Motions
- Motions to Strike

Motions to Dismiss

Motions for Judgment on the Pleadings :

Motions to Make More Definite and Certain -

Motions Relating to Joinder of Parties

Motions to Strike Pleadings as Substantlallv
Insufficient in Law ;

II. Section 57 Motions (Summary Judgment)

Generally — Dlstmgulshed from Section 45 Motlons
What, May Be Consniered S
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111,

IV.

V.

VL

VII.

VIII.

IX.
~ Checklists ‘ ,;}

A — Sec. 45 Motions
B — Sec. 57 Motions

ILLINOIS JUDICIAL CONFERENCE

Standards To Be Applied
‘When It May Be Raised
Waiver and Appeal

Section 48 Motions

Nature and Purpose

Issues Which May Be Raxsed
Issues of Fact

When It Can Be Raised
Waiver and Appeal

Discovery Motions
Scope
Limitations
Taurt Supervision
Motioris To Produce (Supreme Court Rule 214)

Scope
Relevance Test
Testing
Time and Place
" Response
Objections
Motions for Physical and Mental Examination
Scope of Examination
Motions In Limine '
Definition
Claimed Advantage
Claimed Disadvantages
Legal Status
Procedure -
Binding Nature of Order Grantmg Motion
Suggestions for Order :

Motion for Change of Venue

Nature

Requirements

Absolute Right to Change of Venue
Motions After Commencement of Tnal
Place of Transfer :
Forum Non Conveniens

The Motion and the Notice of Motion
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C — Sec. 48 Motions

D — Discovery Motions
K — Motion in Limine
F — Venue Act

G — Notice of Motion

B. Summary of Discussions

‘Report of Professors H. Douglas‘ Laycock and Michael J. Polelle

The Committee on Motion Practice presented a 52 page outline cover-
ing motions under sections 45, 48 and 57 of the Civil Practice Act, discovery
motions, motions in limine, venue and forum non conveniens motions, and
the notice of motion requirement, together with a one page checklist on.each
of these topics. Oral presentations were made to three seminars, covering
sections 45, 48 and 57 in detail, and discovery motions briefly.

Numerous proposals for legislation were raised. No firm recommenda-
tions were made, but the hmlted discussion suggested study of the following

possibilities:
1) Separate formal from substantive motions in section 45.

- 2) Eliminate either the motion for judgment on the pleadings or the
motion to strike as substantially insufficient in law.

. 8) Adopt the last sentence of federal rule 12(b), with changes to
_conform to the names and section numbers of motions in Illinois. L

4)  Merge sections 48 and 57, keeping the best features of both

- 5) Adopt federal rule 42(b), wﬁ:h a change to refer to the Illinois rlght -

of jury trial.
6) Require an answer before a motion for summary Judgment
7) -~ Adopt federal rule 56(d).
8) Apply ‘unified standards to motions for summary Judgment and

"motions for directed verdict. ~
:The following is intended to note the main pomts ralsed and to 1nd1cate i

the tone of the discussion: The statutes and rules referred to are set out in

‘the appendix. Some of these points are discussed in mnre detail ‘in the
- Comrmttee ] outhne, available from the Administrative ofhce :

There was widespread feelmg that sections 45, 48 and 57 should be

irecodlﬁed to eliminate the:confusion and overlapplng Section 45 mixes

together motions both. of ‘substance and of form. Some of this may be

~unavoidable; the motion to strike as subbtantlally insufficient in law is used
for both substantlve and formal purposes But better drafting could greatly '
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reduce the risk of confusion. Better dlaftmg could also more clearly
distinguish striking the ecomplaint from dismissing the action.

The motion for judgment on the pleadings serves no purpose not served
by the motion to strike as substantially insufficient in law, and is often
confused with the motion for summary judgment or erroneously given
separate content in some othe) way. Only one dispositive pleadmg motion is
necessary.

Despite Janes v. First Federal Savings & Loan Assoczatzon 57 IL.2d

398 (1974), lawyers conti:iue to confuse motions to strike with motions for
summary judgment. Illinois should consider adopting the last sentence of
federal rule 12(b) to make explicit one way for the trial judge to handle this
problem. The reporters believe that trial judges have power to utilize thac
procedure whether or not it is codified. ‘

Section 48 is substantially duphcatlve of sections 45 and 57 but the
sentiment seemed to be that its good features should be kept ina recodlﬁed
section 57. The power under section 48 to try potentially dispositive issues
sepa.rately need not be limited to affirmative defenses or bench trial; Illinois
should consider adopting federal rule 42(b). :

. Most judges indicated that they routinely granted leave to file late -
section 48 motions where no prejudice would result, raising the question
" whether the rule that they be filed within the time for pleading (848 (1))
makes any sense. On the other hand, the rule that defendants may make a
section 57 motion at any time (§57 (2)) may be too liberal; most jnsdges
seemed to think defendants should be 1equ1red to answer before filing
_Jummary judgment motions.

Most. of the judges were quite uncomfortable with the statement in
Fooden v. Board of Governors, 48 111.2d 580, 587 (1971), that the Pedrick
standard should be applied to motions for summary judgment. They
thought this inconsistent with the rule that any insue of fact must be tried.
The reporters’ thought Fooden gave content to the statutory provision that
only “genuine” issues prevent summary judgment, and that it might be a
good decision. The d1scuss1on certainly indicated that the question deserves
study.

Questions were , also raised about Ilhn01s decision not to adopt federal
rule 56(d). Some judges agreed that the federal rule i impinges on the right to
jury trial; others-thought that impossible if there were no is. 1e of fact. One
judge suggested that it is inconsistent to permit partial directed verdicts on
. individual issues, but not to permit partial summary judgment on individual
issues. No one took issue with that comment; note the tension between it
and the hostility to applymg the Pedrzck rule to motions for summary
Judgment
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Topic V—HOME RULE |

A. . Summary of Advance Reading Material

 CONTENTS

Part One: Outline on Powers of Home Rule Units
1. Constitutional Background -
~ IL Regulatory Powers
III. Taxation and Revenue Powers

Part Two: Reference Sources

I Recent Developments in Local Government Law In Ilinois,
© Vitullo, 22 DePaul L. Rev. 85 (19752)

1L A Tentative Survey of Illinois Hcme Rule Powers and
Limitations, Baum, 1972 IlL. L. Forum, pp. 152-157

III, Summary Reference by Specific Issnes of Ilhnms Home Rule
Resources ' .

B. Summary of Discussions

Report of Professors Vincent Vitullo and"Richarkd A. Michael

The Committee on Home Rule in Illinois adopted a different approach
for the presentation of this topic. Because of the newness of the topic many . -
members of the judiciary expressed the need for an. introduction to thef!
entire area as-distinguished from the more typical discussion of the current \\ :
probléms being encountered. For this reason the Committee elected to
present two lecture-type presentations by the Professor-Reporters: fol-
lowed by a question and answer session rather than a seminar-type discus- -
sion. The newness of the area as well as the difficulty of the problems it is
. presenting is attested by the fact that over su(ty Judges subscribed for the -
presentation and over two thirds of those in attendance were presently
_ sitting on reviewing courts,

Professor Vitullo first analyzed the Constltutxonal language employedf
in Article VII, Section 6. He stressed not only the literal meamng of the
provisions and’ the issues raised thereby, but the light shed on the issues by

- the proceedings of the Constitutional Convention. Professor Michael dlS— .
- cussed the case decisions to date on the key i issues of what areas pertaintoa
‘home rule unit’s “government and affairs” , the revenue authorlt:y of home
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rule units, and the method of resolution of conflicts between state statutes

- and home rule ordinances. During the discussion period Judges Karns and
Linn used their experience as members of the Constitutional Convention to
shed light on the motivation and intent of the draftsmen of the article.

-The professor-reporters would like to thank the Chairman and Vice
Chairman, Judges Karns and Linn, and the other members of the Commit-
tee, Judges Van Deusen, Stone and Swain, together with the Liaison
Officer, Judge Jay J. Alloy, for their cooperation, courtesy and the many
kindnesses they extended to the professor-reporters. The entire Committee
would like to express their appreciation to all the judges in attendance for
their kind attention and interesting -comments. It is believed that the
seminar was worthwhile and made a contribution to the understanding of

this new and developing area of Illinois law by both the Committee and the

judges in attendance.

Topic VI—CONTEMPT

A. Summary of Advance Reading Material

CONTENTS

I.- Outline on Contempt ; :
-1I, The Law of Contempt 1970-76 — Supplement to Outline
III. Appendix — Sample Forms

B. Summary of Discussions
Hon. Richard Fitzgerald, Chairman
. Hon. Nathan Cohen ‘

Hon. John P. Shonkwiler
Hon. Barl Arkiss

- Imtroduction

The Committee on Contempt concluded that thevsubJect'mlght best be

. presented by means of a dramatization, in a courtroom setting, of many of
the situations that raise issues relative to the contempt power. Judge Arkiss
~ drafted a seript containing sixteen specific issues of contempt founded on

actual case law. The script of the scenario, as enacted by Judges Shonkwﬂer
and Arkiss, is mcluded in the report which follows.
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The umovatlve nature of the format provided a umque opportumty for
the two hundred judges in attendance to observe the practical as well as
theoretical elements of contempt situations. Judges Fitzgerald and Cohen

- joined the scenario team in discussing the specific issues raised in the
presentation and fielding the numerous questions the program generated.

~The Committee on Contempt from the outset stressed that the exercise -
of contempt powers should be undertaken with utmost reluctance. How-
ever, once the situation necessitates such action, the Committee sought to
identify the trend in current case law toward expansive notice and due
process procedural requirements in contempt proceedings.

" SUMMARY OF ADVANCE READING MATERIAL
 PARTI

(Outline of types of contempt.)

' DIRECT CONTEMPT

Deﬁmtlons of D1rect Contempt

Examples ,

Responsibility of Judges.

Conduct and Responsibility of the Lawyers
Conduct of Parties.

Conduct of Spectatoxs and Others. :
Continuing as Opposed to Separate Contempt Actmns,
Right to Trial by Jury.

Summary Proceeding and Sanctions.

Referral of Contempt Matters to Another Judge.

. Order. '

so'po.-q'.m.mabsns\vz-*

-
e

INDIRECT CONTEMPT

Definition
Failure to Comply with Discovery Orders. i
Failure to Obey Order of Payment. - '
Contempt by Recalcitrant Witnesses.
Right to Trial by Jury. :

.cn‘zh.w!\vr‘W
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Constructive Contempt v
Contempt by Members of the Bar.
Injunctions:

‘Petition for Rule to Show Cause, Notice, Hearing and the Order

Sanctions.

PART II

(Supplemént to Outline—Update of Case Law)

.- Current Cases.
. Suggested Orders

PART IIL

(Appendix—Sample Orders)

STATEMENT ON PROCEDURES BY WHICH
COURTS MAY ENFORCE SUPPORT ORDERS

Commentary by Hon. John Shonkwiler on the Enforcement of Orders

1.

© 00 NS U WD

S
e

Nature of the Proceed_ng
Court’s Mandate

Petition

Notice

Hearing on the Rule
Right to Trial by Jury
Order

Sanctions

Appeal

Recaleitrant Witnesses

. Failure to Obey Orders of Payment/Familyv Law Matters.
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HISTORICAL EVOLUTION OF CONTEMPT

(Commentary by Hon. Nathan Cohen) . - \)f

SCENARIO ON CONTEMPT ISSUES

1, Transeript of Scenario-

2. Sixteen Issues Specifically Raised in Scenarlo — Pomts of Dlscussmn _
With Reference to Case Law.

‘STATE OF ILLINOIS )
COUNTY OF EREHWYNA )

IN THE CIRCUIT COURT OF - R
- EREHWYNA—LAW DIVISION

IN RE MATTER

of EARL ARKISS 7L 282

N e Nl N’ NP Ml AL N S

COMMENTATOR:

Rex Sanctimonious, a very prominent business man and lay leader in
his church was arrested and subsequently indicated for an alleged deviate
sexual assault. The complaining witness was a 19 year old woman employed

_inhis factory There was a prodigious amount of pubhc1ty in'the mass medla
concerning the charge. .

The case was assigned to the very able Judge John P Shonkwﬂer
Counsel for the defendant, Earl Arkiss, is a veteran trial lawyer, ﬂamboy—
antin style, with a marked prochv1ty for pubhclty and “concerned causes.”

A week prior to the trial date, May 2, 1977 Judge Shonkwiler, sua
sponte, lssued the following order:
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“It is ordered that neither the State’s Attorney nor counsel for the -
defendant, make or issue any statement, written or oral, either at a
public meeting or event, or for public reporting or dissemination in any
fashion, regarding:

(1) The Judge

(2 Jury or jurors, prOSpective or selected

3 The merits of the case

'(4) The witnesses

(5) Or the ruhngs of the court

This order shall remain in effect as long as thls litigation is before this
court.”

Judge John P. Shonkwiler
April 25, 1977

COMMENTATOR:

A day after the court issued its order, Mr. Arkiss, in a press confer-
ence, stated:

. “The order issued by Judge Shonkwiler is clea.rly in violation of the
First Amendment’s Freedom of Speech. No court in this country can
circumseribe this inherent basic right. This order reflects a dictatorial mind
in an ancinted head.”

, At an agreed omnibus Pre-Trial Hearing in the J udge S Chambers, two
days prior to tnal the following dialogue ensued:

COURT: Mr, Arkiss, you were aware of my order issued on April 25,
1977, weren’t you. :

ARKISS: The court’s illegal order was served on 'me, your Honor.

COURT: Tt is reasonable to assume that you called the press confer-
ence and made the statement reported in the mass media.

ARKISS:  Your Honor’s presumption is well founded.

COURT:  From your years of experience, I am sure you know you
have an obligation under ths law to obey every order until such time as
that order may be reversed on appeal. This order was issued to
sefeguard the concept of a fair trial. This order may not be attacked

collaterally in any contempt proceeding whlch may ensue. You are on
notice. ‘

. ARKISS: Wlth all due regard, the court is in error. There is no duty
- toobey an order which is clearly illegal. I intend to speak out whenever
and wherever the rights of my client dictate or warrant. The ramifica-
tions of obeynng illegal orders was the hallmark of the Nueremberg_
Tnals :
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COURT:  Mr. AJ{JSS, you will have to bear the consequences of that

- statement and any other statement you might issue in the future. While
we are at it, pursuant to the pleadings that were filed with reference to
the State’s discovery under Supreme Court Rule 413 (a), the State

, requested that the defendant submit to a reasonable medical inspection

of his body. You have stated in your pleadings that you have directed
your client not to submit on the grounds of the Fifth Amendment.
ARKISS:  Thats right — the State hasno nght tosee alleged wounds
that complaining witness elaims she mﬁlcted

- COURT: - Do you still persxst in your dlrectlon to your client?
ARKISS:  1do.
COURT You are hereby cited for contempt and fined $25.

 ARKISS: Withall due respect, this is one tlme that the court will not
collect. ~

COMMENTATOR:

On the day of the trial, pursuant to previous notice, the case was
scheduled to start at 09:30 2.m. Two events occurred w}uch resulted in a
confrontation between the court and counsel. '

FIRST: A motor caravan of some several hundred people, seemmgly

in sympathy with the defendant, drove around the Court House at

_approximately 8:30 a.m. Part of the caravan then proceeded to oceupy -
all the available seats in the courtroom. The balance lingered outside of
the courtroom in the hall: There was some disturbance in the courtroom

prior to the commencement of the trial. Mr. Arkiss, on the previous -

" day, had made inquiry of the police department whether a traffic escort -
would be made available in orderto preclude any traffic hazards for the

caravan. o

SECOND: Mr. AI‘leS d1d not arrive in the courtroom until 10 30 am.

The following exchange took place in the Judge s chambers: ;

COURT: There are several things I have to dlscuss with you about ;
this caravan that you organized — .
ARKISS: (Interruptmg) There was nothmg ulegal in the motor cara- :
van. -

COURT: Let's get the record straight about this ploy — that caravan
and stacking the courtroom had but one purpose, t‘o influence the jury
panel.

ARKISS: Your honor is nnsconstrmng the whole thmg A]l you have

' is a bunch of concerned people who are gwmg expressmn to their.
’ support toa great Amencan : v
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COURT: Couﬁsel, I have practiced law and have been a judge for a
good many years, and this court doesn’t appreciate the soft soap job.
ARKISS: Their actions are all governed by the First Amendment.

'COURT: - Counsel, lets not fly the constitution — you are not legally

correct and you are ethically wrong in your conduet. In addition, you
were told to be here at 9:30 a.m. weren’t you?

ARKISS: May it please this court, lets be realistic, you and I both
know that the jury is never assembled, and then sent upstairs until
10:30 a.m. So, what’s the harm or rush?

COURT: Mr. Arkiss, it is the court’s business to insure the presenCe

of the jury. So, when I told you to be here at 9 30 a.m. — I meant 9:30

a.m.
ARKISS: Your Honor, you have either a consciots or unconscious

»prejudi'ce against me.

COURT: It is because of your conduct.
ARKISS: It is not my conduct, I say respectfully. I am old enough

B e 4

COURT: - You don’t say it respectfully.

- ARKISS: I am old enough and wise enough to have my opinion

concerning the matter, and I do believe you have a pre-occupation with
wanting to inconvenience and wanting to criticize me.

COURT:  That is not true.

ARKISS: Your actlons may 1t please the court, speak louder than

your words.

COURT: The only criticism I have around here is ‘your deplorable
conduct.

ARKISS: Cite me one 1nc1dent of the deplorable conduct.

COURT: - The parade and seat stacklng, plus your statement to the
press-and your last comment here are glaring examples.

~ARKISS: 1 move the court for a recess.

COURT The motion is denied.

- ~ARKISS:  You are imposing upon the Jury to get them up here )

early.
COURT “You are cited for. contempt

COMMENTATOR

- The followmg eplsode took place during the course .of the trial. Mr
_Arkiss was cross-examining a police officer with regard to the identification
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of photographs by two persons at the pohce station. After numerous
“objections by the State’s Attorney were, sustamed .the followmg dlalogue :
ensued: <

COURT: Now Mr. Arkiss, there is case after case which holds that it
is quite improper to have a detective testifying to someone else’s
identification. I think we had better go into chambers, '

~ ARKISS: Idon’t want to go mto chambers, Judge.
COURT: Let’s go into chambers right now.

ARKISS: - No, T.am not going into chambers. ThlS isa pubhc trial, and .
I am going to have a public trial:

COURT: Bring the attorney in, Mr. Bailiff, .
ARKISS: - I will not go into chambers unless I am — are you going to
- do it by force? You will have to do it by furce, sir. Make your arrest, I

am not going to do it. I am not going to do it. I am not gomg lnto»
chambers, under no circumstances.

COURT: All right, the jury will go into the jury room right at thlS’ e

‘time.

' COMMENTATOR:

The jury retired to the jury room after which the followmg proceedmgs‘ S

were held in open conrt, outside the presence of the jury.

COURT: I told you to stop the line of cross-exannnatlon — yet you ‘
persist, not thhstandmg my direction to you. '

. ARKISS: I am not making reference to the actual identification with
‘this witness. All T am trying to do is to examine certain procedures and
activities of these witnesses at the pohce statlon ThlS is a valid and
'pertlnenu d1st1nct10n : ,

COURT I don’t agree.

ARKISS: 1 have many cases to support my pos1t10n May I present to
you case law for that point. A :

COURT: - No, you may not. : o
ARKISS: Take the case of People vs. Townsend Sl el

COURT: I don’t want your case. o
ARKISS: You wish to i ignore that

COURT: I wish to ignore that.

ARKISS: . Have you read the case? S :

COURT: I forbid you ‘to ask any questions along that lme

ARKISS: Have you read the case? v SR
“COURT: 1 have. = A T e



192

ILLIN OIS J UDICIAL CC;DNFERENCE

~ARKISS: In spite of the case, you refuse - - -

COURT: - Mr. Arkiss, I have given you an order. I don’t want any
more testimony from this officer along that line,

ARKISS: Your Honor, in the Federal Court, in the case of Delhnger
the court held that an attorney has a right to pursue his advocacy tothe
point of appearing obnoxious. ~

COURT: Let’s call'in the jury -~ 1 have had enough.

COMMENTATOR:

In the course of the defendant’s closing argument, the following event

and confrontation took place:

Counsel removed his sirae and struck the table and then said:
ARKISS: At this point in my closing argument, I am going to deviate
from my comments on the evidence that was adduced. I feel it is
essential that we comment on the rulings of the court up to this point,
to see what evidence was kept out.

COURT: The j jury will please llsave the courtroom and retire to the
jury room.

COMMENTATOR'

The-jury retu'es to the jury room, after which the following exchange

took place.

COURT: Mr. Arkiss, you are aware of the fact that the court has
made certain rulings in this case, and you are not taking up with the
jury rulings that the court has made, which is none of their business.
The instructions so state it, and I am warning you at this time,-if you -
comment in respect to any rulings the court has made in this matter,
which is not appropriate, yow’ll be found in contempt. : i
ARKISS: What is so inappropriate to comment on what took place in
front, of the jury. The court ruhngs will indicate a biasness in favor of
the State.

COURT: That is enough — T'm calling the jury back and you will

- complete your closing argument w1thout any further reference to my

ruhngs




1977 REPORT ' 193
COMMENTATOR:

After the trial in which the jury found the defendant guilty — the
judge retired to the chambers after entering the requisite orders, mcludmg ,
a sentencing date. '

Mr. Arkiss, in the hallway outside the courtroom, made the following - |

- statement, which was overheard by Judge Shonkwiler’s bailiff.

“Judge Skunkwater’s actions, his rulings and his attitude indicate that
. he prejudged the case. There can be no question, but that we w111 have to
appeal this gross ‘miscarriage of justice.” -

The next day, the Judge called Mr. Arkiss into hls chambers and the
- following conversation took place

COURT: Mr. Arkiss, it is now my unpleasant duty to frankly inform
you that this court holds you in contempt of court for your conduct
during the trial.

ARKISS: Itisnot my duty to instruct this court how to conduct a fan
trial. What you are really doing — is to punish me for a vigorous
representation on behalf of my client.

COURT: I have, for two weeks, sat here and listened to you. Now
you are gomg to hsten to me. Stand right here Sir.

For two weeks I've seen you put on the worst display I've ever
seen an attorney in my many years on the bench. You've quoted that
you couldn’t do it any other way. You know our court system:is
completely based upon reason. It doesn’t mean that it’s based upon
trickery, it doesn’t mean it’s based upon planned confusion. Sometimes
I wonder really what your motive is, if you're really interested in
justice for your client, or if you have some ulterior motive, such as Earl

- Arkiss. As far as a lawyer is concerned, you'’re not. I want the entire
community to hear this, that you are not the rule, you're the exception
to-the rule.

- ARKISS: (Interrupting) Thank you.

COURT: ' I want them to understand your actions should not be thelr ‘
actions — this is not the way an officer of the court. should conduct
himself. '

ARKISS: T would respond to you, Sir.

COURT: '(Interrupting) You're not responding to e on anythmg
ARKISS: Oh yes I will.

COURT: ' The sentence is as follows —

ARKISS (Interruptmg) My lawyers will respond to you.
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COURT: The sentence of this court, is as follows:
Citation One: Violating the court’s order of April 25, 1977 — 30

o days.
Citation Two: There is due and owing the $25 fine the court

imposed for refusal to comply with the discovery
request.

Citation Three: For the motor caravan and courtroom stackmg, 30
, days.
Citation Four: For your late arrival on the date of the tmal 30
-~ days.
Citation Five: Your refusal to accompany me to my chambers for
' an in camera hearing, 30 days. :

Citation Siz: ~ Your persistence in continuing the cross exami-
nation of the witness after you were directed to
stop -— 30 days. ‘

Citation Seven: For the obnoxious and repugnant shoe episode —
30 days.

Citation Eight: Your insistence in your closing argument to argue
the court’s rulings on objections after you were
told to desist — 30 days.

< (itation Nine: Your contumacious statement which was over-
heard by my bailiff wherein you mispronounced
my name deliberately — 30 days.

ARKISS: Your Honor, it was merely a freudian slip.

COURT: 1t is further ordered that you are barred from practicing
before the court for a period of one year.

ARKISS: That is no punishment, but a pleasure.
COURT: Mr. Bailiff; Remove this man!!

COMMENTATOR:

The following order was submitted by the State’s Attorney and was
duly signed by the court. ‘
STATE OF ILLINOIS )

: )
COUNTY OF EREHWYNA )

IN THE CIRCUIT COURT OF EREHWYNA

~ IN RE: MATTER OF EARL ARKISS )
: ‘ ) - NO. 77282
)
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'ORDER OF CONTEMPT

Now, in the name and by the authority of the People of the State of
Illinois, the Respondent, Earl Arkiss being present in his own person, the
~ matter against the Respondent of alleged direct contempt of this court is
 considered by the court, and thereupon the’ court finds as follows:

(1) That on May 9, 1977, in the Circuit Court of Er ehwynad, in the case -
of the People v. Rex Sanctimonious, Case No. 77 2481, Deviate
Sexual Assualt, came on to be heard in the 1egula1 course before
the court,

(2) That during the course of said case the Respondent; Barl AlleS,
appeared as counsel for the defendant Rex Sanctm\omous ,

(3) That durmg the course of said case, Respondent pur stied a studied

‘and planned course of contemptuous conduct which had, as its

purpose and design:

a —To impede and interrupt the proceedings;

b — o lessen the dignity of this court;

¢ — o embarrass and obstruct the court; all of which:

d -~ Brought the administration of law 1nto disrespect and .
disregard. v .

All of the aforesaid conduct transpu ed whﬂe this court was in open .

session. : :

(4) A copy of the transcript of proceedings is attached hereto, incor-

porated herein and made part of this order. ;
THE COURT FURTHER FINDS that Respondent is now and here
present in Open Court and is by reason of sald contempt, gwlty of direct
contempt -of this court in Open Court. ‘

IT IS THEREFORE ORDERED, con51derec1 and adjudged, that Earl

Arkiss, because of said contempt as aforesaml be and is hereby

(A) Fined $25;
(B) Incarcerated for eight (8) months in the County Jail; and

+ (C). Precluded from practice before this court for a period of One
Year, from the date hereof

JOHN F. SHONKWILER, JUDGE

Dated:

i
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Scenario Points for Discussion

‘Will a prior restraint on the attorney’s Fu*st, Amendmen{: rights sustam
a contempt citation?

Craig v. Harney, 331 .S, 367,373
Chase v. Robson, 435 F 2d 1059, 1061
In Re Oliver, 452 F 2d 111, 114

. Will a contempt: citation be sustained where the defendaht, upon the -

advice of counsel, invoked the Fifth Amendment in a discovery pro-
ceeding?

Maness v. Meyers, 419 U.S. 449, 464
Hanley v. McHugh Construction, 419 F. 2d 955
People Ex Rel Kunce v. Hogan, 37 App 3rd 673

Does non-verbal conduct come within the ambit of direct eriminal
contempt?

People v. Gholson, 412 I11 294
People v. Roberts, 42 Ill App 3d 608
Is the unexplained attorney absence subject v a citation? If so, what
kind?
People v. Pincham, 38 Ill App 3d 1043
Geraty v. Carbona Products, 16 Ill App 3rd 702
Does an in-camera proceeding violate the mandate of a public trial?
People v, Oliver, 25 11 App 3d 66
In Re Oliver, 333 U.S. 257, 267
-Gaines v. Washington, 277 U.S. 81, 85
When does proper zeal of advocacy terminate and contumacy begin?
In Re Little, 404 U.S. 553, 555
People V. Roberts, 42 111 App 3d 604

Was the statement by Attorney Arkiss outside the courtroom, imme-
diately after the trial, in a constituent part of the court, and subject to a
citation?

Feople v. Javaras, 51 111 2d 296
People v. Pomeroy, 405 Iil 175

*Should the court; have cited Attorney Arkiss during the course of the

trial?
Mayberry v. Pennsylvaria, 400 U.S. 455 463
Sacher v. U.S., 343 U.S. 1, 10
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Where cour’c fails to rule summzuﬂy on each direct contempt what
procedure is to be employed?
- Mayberry v. Pennsylvania, 400 U.3. 455
Kunce v. Hogan, 87 Il App 3d 673
Was it necessary to refer the entire proceeding to another Judge‘?
~ People v. Barnett, 35 Ill App 3rd 939
" People v. Almanza, 25 I1l App 3d 860
Was the court’s proceeding @ valid one?
No — Committee’s commentary

Factors in malking the punishment fit the crime.
(Concurrent vs. Consecutive)

In Re Van Meter, 413 F 2d 536
What constitutes a good order?
People v. Tomashevsky, 48 11 24 559
People Ex Rel Woodward, 25 I1l 3d 66
The Appellate Court’s criteria in review of contempt orders.
People v. White, 48 IIl 2d 559, 564
People v. Jashunsky, 51 Il 24 220

Where is the line to be drawn between offenses to court’s sensibilities
and the obstruction of justice?

In Re Little, 404 U.S. 553 -

People v. Miller, 51 T1l 2nd 76, 79 ’
The past, the present and a peek into the future of the contempt
proceeding.

Committee’s Commentary.
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: REGIONAL SEMINARS |

Durmg 1977, the Subcommlttee on Judicial Education, cons1st1ng of -
Hon. Mel R. Jiganti, chairman, Hon. Harry G.. Comerford, Hon. Richard
- Mills, Hon. Harry D. Strouse, Jr., and Hon. George W. Unverzagt,
R ‘sponsored seven regicnal seminars. The dates, toplcs and fanulty for these

seminars were as follows ‘

J anuary 20-22, 1977, at the Clock Tower Inn, Rocldm d with 58 judges '
in:attendance: . .

ClVll Procedure
Thursday, January 20, 1977

10:00 - 12:00 Noon  Introductory Session
Underlying Concepts
Common Law Pleading
Forms of Action
Law and Equity

- 1:30 - 3:00 P.M. Individual Preparation Session
Study and review of materials to be covered at afternoon and
evening sessions '
3:00 - 5:00 P.M. Seminar Session — Competency of Court’s Junsdmtlon

7:00 - 9:00 P.M. Seminar Sessmn — Competency of Court’s Jurisdiction

(concluded)
Venue — Generally
Change of Venue

Forum non-Conveniens in Illinois

Friday, Janoary 21, 1977

9:30 - 12:00 Noon Semmar Session — Pleadlngs — General Introduction
Stating a Cause of Action
1:36 - 3:00 P.M. Individual Preparation Session
- Study of materials to be covered at afternoon and evemng
’ sessions :
- 3:00 - 5 00 P.M. Seminar Sesswn — Pleadmgs
‘ : Stating a Cause of Action :
Concept of Duty
'7 00 - 9:00 P.M. Seminar Sess1on — Parties’ and Joinders
Joinders. ‘
Effect of Misjoinder
Indispensable Parties
Third Party Practice



- 200 ILLINOIS JUDICIAL CONFERENCE
7 Saturday, January 22 1977‘

9:80 -~ 11:80 A.M, Semmar Sessxon — Parties and J omders
Class Actions
Intervention , :
The faculty for this seminar consisted of Hon. Charles E. Jones, Professor
Jonathan M. Landers and Professor Richard A. Michael,

February 24-26, 1977, at the Holiday Inn, Collinsville, with 565 judgesin
attendance:

- Civil Procedure
Thursday, February 24, 1977

~.10:00 - 12:00 Noon Introductory Session
Underlying Concepts

Historical Perspective

Common Law Pleading

Forms of Action

Current Procedural Issues

1:30 - 3:00 P.M. Individual Preparation Session
' Study and review of materials to be covered at afternoon and
evening sessions
3:00 - 5:00 P.M. Seminar Session — Competency of Court’s Jurisdiction
6:30 - 8:30 P.M.  Seminar Session — Competency of Court’s Jurisdiction
(concluded)
Venue (generally)
Change of Venue
Forum Non-Conveniens

Friday, February 25, 1977 -

9:30 - 12:00 Noon Seminar Session — Pleadings
General Introduction
Statutory Requirements
Stating a Cause of Action
- 1:30 - 3:00 P.M. ' Individual Preparation Session
Study of materials to be covered at, afternoon and evening
sessions -
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'3:00 - 5:00 P.M. Seminar Session — Pleadings -
~ Stating a Cause of Action ,
Concepts of Duty and Foreseeab)hty in Pleadings

6:30 - 880 P.M.  Seminar Sessxon — Parties and Joinders
Joinders
Indispensable Parties
Third Party Practice

Saturday, February 26 1977

9 30 11:30 A M. Seminar Sesaon o Partles and J omde1 .
" Class Actions
Intervention

The faculty for this seminar consisted of Hon. Chzules E. J ones, Professor
_ Jonathan M. Landers and Professor Richard A. Michael. .

March 10-12, 1977, at the Holiday Inn, Collinsville, thh 37 Judgeq in
.attendance

Civil Remedies
Thursday, ‘V,Iarch 10, 1977

10:00 - 12: 00 Noon Introductory Sessmn : '

Historical and Philosophical Backgrourid on Tort Remedles

Emerging Causes of Action
1:30 - 8:00 P.M, Individual Preparation Sesswn

Study and review of materials for afternoon and evemng

sessions - : :

- 3:00-5:00 P.M. Seminar Session

~ Classic Negligence Action — Duty, Foreseeablhty and Causatmn ,
6:30 - 8:30 P.M. Discussion Session — Break into three groups for .

~ detailed dlscussmn of day’s presen‘camons ,

Friday, March,ll, 1977

9:30 - 12:00 Noon Seminar Session
. Strict Liability _ fn
1:30 - 3 OO P.M. Individual Preparatmn Sessmn v
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3:00 - 5:00 P.M. ~ Seminar Session
Third Party Actions
Indemnity
Contribution
Loan Agreements
6:30 - 8:30 P.M.  Discussion Sesswn — Three groups — detailed
discussion of day’s presentations

Saturday, March 12, 1977

9:30 -~ 11 00 A M. Seminar Session
Damages

11:00 - 12:00 Noon = Discussion Session — Questions, Comments and
Suggestions from Attendants.

The faculty for this seminar consisted of Hon. Allen Hartman, Professor
Nina S. Appel and Professor Donald H. J. Hermann.

April 21—23, 1977, at the Clock Tower Inn, Rockford, with 65 Judges in
attendance: o

Criminal Law
Thursday, April 21, 1977

- 10:00 - 12:00 Noon - Seminar Session I
Motions
Rulings and Objections
The Trial Record
1:3¢ - 8:00 P.M. Indlividual Preparation Session :
Study and review of materials for afternoon and evening
sessions

3:00 - 5:00 P.M. Seminar Session II

Hostile Witnesses

.- Impeachment
Turncoat Witness
Joint Representation

6:30 - 8:30 P.M. Seminar Session IIT

. -Opinion/Expert Testimony

‘Examination and Cross-Examination of Experts
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 Friday, April 22, 1977 ‘

9:30 - 11:30 A M. Seminar Session IV
' Real and Demonstrative Evidence
Scientific Evidence
Indentification

1: 00 - 3:00 P.M. . Seminar Session V
Hearsay and its Exceptions i n Cmmnal Tnals

- 8:30 -5:30 P.M. Seminar Session VI

Burden of Proof
. Presumptions
Privilege

Saturday, April 23, 1977

9:30 - 11:30 A M. Seminar Session VII
- New Decisions
~ Trends in Criminal Law and Proredule
Problems Raised by Attendants :

The faculty for this seminar consisted of Hon. Louis B. Garippo, Professor

Robert E. Burns and Professor James B. Haddad.

October 20-22, 1977, at the Holiday Inn East, Sprmgﬁeld Wlth 53
judges in attendance

Juvenile Law
Thursday, October 20,1977

10: OO 12:00 Noon Introductory Sessmn :
The Juvenile Problems Committee
Overview of Seminar Content ‘
Juvenile v. Criminal Jurisdiction — the Waiver Hearmg )

Ytk
-

- 1:30 - 8:00 P.M. - Individual Preparatlon Session

Study and review of materials to be covered at afternoon and -
evening sessions :

8:00 - 5: 00 P.M. - Seminar Session II

Delinquency

6:30 - 8 30 P.M. Seminar Sessmn 111
Dehnquency
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Friday, October 21, 1977

9:00 - 12:00 Noon . Seminar Session IV
Dependency and Neglect

1:30 - 2:00 P.M. Individual Preparation Session
' Study of materials to be coxered at afternoon and evenmg

sessions .
3 00 - 5:00 P.M. " Seminar Session V
MINS

Interstate Compact on J uvemles

- 6:30 - 8:30 P.M. = Seminar Session VI ‘
Practical Considerations in Marshalling Optlmal
Dispositional Resources - :

Saturday, October 22, 1977

9:30 - 11:30 A.M. Seminar Session VII

General Discussion of Problems in Juvenile Proceedings

Open Forum for Attendants’ Questions
The faculty for this seminar consisted of Hon. William S. White, Hon Peter
F. Costa, Hon. Arthur N. Hamilton, Hon. Thomas E, Hornsby, Hon. John
P. McGury, Hon, John D. Zwanz1g, Prof. Jill K. McNulty and Prof. Patrick
D. McArany.

November 10-12, 1977, at the Holiday Inn Colhnsvﬂle with 30 Judges
in attendance:

Civil Remedies |
Thursday, November 10, 1977

.+10:00 - 12:00 Noon Seminar Session [
Judicial Discretion
1:30 - 3:00 P. M. Individual Preparatlon Bession
Study and review of materials to be covered at afternoon
session. ~
3:00 - 5:00 P.M. Semmar Session IT -
Privacy
Creditors
Publication of Names and Pictures
Advertising
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6:30 - 8:30 P. M Group Discussion Session »
Attendants will be divided into small groups and discuss in
informal semmar style the materials covered earlier in the -
day.

Friday, November 11, 1977

9:00 - 12:00 Noon:  Seminar Session III
Professional Malpractice -
Attorneys -
~ Accountants
Doctors
Engineers

1:30 ~ 3:00 P.M. - Individual Preparatlon Session o
Study of materials to be covered at afternoon session

3:00 - 5:00 P.M. -Seminar Session IV
- Business Torts 4
Interference with Employment
False Advertising

' 6:30 -/8:30 P.M. Group Discussion Session

Saturday, November 12, 1977

9:00 - 11:30 A.M. Seminar Session V :

S Premises Liability : Lo L
Trespassers
‘Licensees
Invitees - , ’ v ‘ :
Public Officers : . o

Questions from Seminar Attendants ' -
The faculty for this seminar consisted of Hon. Allen’ Hartman Professor
Nina S. Appel and Professor Donald H. J. Hermann.: '
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, December 8-10, 1977, at the Clock "‘ower Inn, Rockford with 55
" judges in attendance:

Criminal Law
Thursday, December 8, 1977

10:00 - 12:00 Noon - Seminar Session 1
First Appearance
Bail
Charging -
, Preliminary Hearing
1:30 - 3:00 P.M. Individual Preparation Session
Study and review of materials to be rovered at afternoon and
evening sessions

8:00 - 5:00 P.M. Seminar Session II
Opening and Closing Statements
Order of Proof :
Instructions
6:30~ 8:30 P.M. = Seminar Session T
Evidence of Other Crimes
" Impeachment

Friday, December 9, 1977

9:30 - 12:00 Noon Seminar Session IV
Effective Representation
Role of Judge
Pro Se Defendants

1:00 - 2:00 P.M. Individual Preparation Session
o R_eview of materials to be covered at afternoon session

2:00 - 5:00 P.M. Seminar Session. V
Sentencing ,
Recent Legislative Action
Death Penalty

Saturday, December 10, 1977

9:30 - 11:30 A M. Semmar Session VI
‘Recent Developments in Criminal Law
Questlons from Seminar Attendants

" The faculty for this seminar consisted of Hon. Louis B. Ganppr), Prof :
Robert E, Burns and Prof. James B. Haddad
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! SUPREME COURT OF ILLINOIS
(May 1, 1977)

FIRST DISTRICT 3

~ Daniel P. Ward*
Westchester, Illinois -

William G. Clark
Chicago, Illinois
Jarnes A. Dooley
Chicago, Iliinois
SECOND DISTRICT
Thomas J. Moran
"Waukegan, Illinois
THIRD DISTRICT
Howard C. ‘Ryan:
Toniea, Ilinois
FOURTH DISTRICT o
Robert C. Underwood
Bloomington, Illinois
FIFTH DIS&QBICT
Joseph H. Goldenhersh
East St. Louis, Illinois

*Chief Justice -
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‘ APPELLATE COURT OF ILLINOIS

s May 1, 1977

| FIRST DISTRICT

Flrst Dmsmn ‘

‘ Mayer uoldberg, Pre51d1ng Justlce

John M«Q’Connor, Jr.
Thomas A. MeGloon
Nicholas J. Bua

Second DlVlSlon

Robert J. Dowmng,_ Pres1d1ng Justice
John J. Stamos .
Maurice Perlin

. Third Division

, Seym{)ui' F. Simon, Presiding Justice - /

" Daniel J. McNamara
Mel R. Jiganti
Helen F. McGillicuddy

Fourth DlVlSlon

Henry W. Dieringer, Pres1d1ng Justlce )
‘ ‘Glenn T. Johnson -
David Linn
Philip Romiti

Fifth Division

John J. Sullivan, Presiding Justice
Francis S. Lorenz
dJames J. Mejda v
Kenneth E, Wilson .

SECOND DISTRICT

- L.L. Rechehmacﬁer, Pre51d1hg Justice

Glenn K. Seidenfeld
William L. Guild -~

. James E. Boyle.
Alfred E. Woodward
. William R, Nash

EOT

v
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- THIRD DISTRICT

Richard Stenge] Presiding Justlce
R Jay J. Alloy
~Allan L, Stouder
Tobias Barry
Albert Scott

* FOURTH DISTRICT
* James C. Craven, Presiding Justice
- Harold F. Trapp
*" Frederick S. Green

Richard Mills
John T. Reardon

‘ FIFTH DISTRICT

Rlchard T. Carter, Presiding J ustlce
John M. Karns '
Charles E. Jones
Edward C. Eberspacher
George J. Moran

Ly

BN
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CIRCUIT COURT JUDICIAL OFFICERS oF THE STATE v
: , (May 1, 197D

‘,

;,CQOK COUNTY }
: o P

Circuit Judges

A% John S. Boyle, Chief Judge . S ey
Earl Arkiss B : _Paul F. Elward
Marvin E. Aspen B James H. Felt
James M. Bailey - George Fiedler
Frank W. Barbaro : " Richard J. Fitzgerald
" Vincent Bentivenga S " Thomas R. Fitzgerald
Raymond K. Berg ~ 7~ Charles J. Fleck
L. Sheldon Brown Philip A. Fleischman
Nicholas J. Bua Allen A. Freeman N
Robert C. Buckley " Charles E. Freeman
- Marion E. Burks " Herbert R. Friedlund-
‘David A. Canel - Louis B. Garippo '
Archibald J. Carey, Jr. Marion W. Garnett
~ Philip J. Carey _ : Lawrence Genesen -
Thomas P. Cawley James A. Geocaris
David Cerda -~ James A. Geroulis
Robert E. Cherry. -~ Paul F. Gerrity
- Arthur T. Cieslik ' = - Louis J. Giliberto
‘Sylvester C. Close - Joseph Gordon
Nathan M. Cohen ' ; Albert Green
Robert J. Collins - James L. Griffin L 9
Daniel P. Coman ' Charles J. Grupp : _ : s
Harry G. Comerford ~ Arthur:N. Hamilton =~ Pt
William Cousins, Jr. -~ ~ -~ Allen Hartman ’ . oL
James D. Crosson Edward F. Healy
John J. Crown - , - John F. Hechinger
Richard L. Curry. - . Jacques F. Heilingoetter
Walter P. Dahl ~ . Lawrence P. Hickey
Russell R. DeBow. George A. Higgins
~ Francis T. Delam’,/y : Edward C. Hofert,
Robert J. Dempsey . Reginald J. Holzer
" Raymond P. Drymalskl " . Mary H. Hooton
Brian B, Duff .=~ - : © "~ Charles P. Horan s I
~ Arthur L. Dunne " Robert L. Hunter : B N
. Charles J. Durham - - . Louis J. Hyde ' T :

: Irving W. Eiserman . . Hamry A, Iseberg




1* '
Thomas J. Janczy S
Mel R. Jiganti- (z&qlgned to

. Appellate Court — 1st Dlstnct)
. Mark E. Jones . .

. Sidney A. Jones, Jr.
Donald Joyce -

. William B. Kane -

‘Aubrey F. Kaplan
Nathan J. Kaplan™
Roger J. Kiley, Jr. -~
Anthony J. Kogut
Marilyn R. Komosa
Walter J. Kowalski
Franklin 1. Kral
Irving Landesmun
Richard F. LeFevour
Jerome Lerner
- “Robert E. McAuliffe
- John H. MeCollom
- John A. McElligott
~ John P. McGury S
Mary Ann G. McMorrow
Frank G. Machala
Benjamin S. Mackoff
Francis J. Mahon
George M, Marovich
- Robert L. Massey .
- Nicholas J. Matkovie
Howard M. Miller :
. John J. Moran .
James E. Murphy
- James C. Murray

- Gordon B. Nash
. Benjamin Nelson

- John A. Nordberg

Trving R. Norman
- “Harold M. Nudelman.
Donald J. O’Brien. - ,
Thomas J. O'Brien -~ . °
Jabn M. O'Connor -

‘ Wayne W. QOlson -
Margaret G. O’Mallev .
 Romie J. Palmer LT
. William F. Patterson. . .~
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Wﬂham E. Peterson

“Richard J. Petrarca/

R. Eugene Pincham

- Edward C. Plusdrak e
* - Mavurice D. Pompey
~Albert S. Porter

John F. Reynolds
Monica D. Reynolds

~ Thomas D. Rosenberg
- Daniel J. Ryan
.. Edith S. Sampson

Richard 1., Samuels

~ Raymond S. Sarnow
Gerald L, Sbarboro

George J. Schaller
Joseph Schneider
Anthony:J. Scotillo
Harold A, Siegan
Robert L. Sklodowski

" Raymond C. Sodini
» Joseph A. Solan

Pasquale A. Sorrentino
Adam N, Stillo

Earl E, Strayhorn -
James E. Strunck

“Chester J. Strzalka
"Harold W. Sullivan
"~ Robert J. Sulski

Fred G, Suria, Jr.

‘Theéodore M. Swain
"' Vincent W. Tondryk

Raymond Trafelet -
James Traina
Jose R. Vazquez

. Garland W. Watt
Kermeth R, Wendt

Louis A. Wexler

 Daniel J. White
~“William S, White - -
Frank J. Wllso\n :
" Warren D. Woltson

- Joseph Wosik -
_Arthur V. Zelesinski
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" Charles A. Alfano

Peter Bakakos .
‘Ronald J. P. Banks -

Francis Barth

" Lionel J. Bere

Walter B. Bieschke

. Nicholas J. Bohling
- Anthony J. Bosco - -

*  John E. Bowe -

John M. Breen, Jr.".

. James J. Brennan .

Martin F. Brodkin

.Claresice Bryant
- Henry A. Budzinski .

Jerome T. Burke
Francis P. Butler

~ William J. Callahan
‘Thomas R. Casey, Jr.

Michael F. Chaja -
James J. Chrastka -

_ ’Irwin Cohen , :
- Cornelius J. Collins
James A. Condon =

Francis X. Connell
Peter F. Costa
Ronald J. Crane

. John W. Crilly
< Brian Crowe

John J. Crowley -

‘» Robert E. Cusack .
- John J. Devine
- Henry X. Dietch

Gino L. DiVito

‘Russell J. Dolce
- Robert-J, Downey
- .dohn T. Duffy e
- Rosemary Duschene =

Ben Edelstein
Nathan Engelstein
Edward M, Fiala, Jr.

. 'William F. Fitzpatrick
- John M. Flaherty -
- Lester D. Foreman:

J ohn Gannon
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' Assoclate Judges

' Joseph R Gﬂl S
Francis W. Glowacki

Rene Goier -
Meyer H. Goldstein

- Myron T. Gomberg
< John W. Gustafson

’ © Jacob S. Guthman
- Joseph W. Handy
- James L. Harris

John J. Hogan

Cornelius J. Houtsma, Jr

Rudolph L. Janega
Richard S. Jemilo
Eddie C. Johnson -

~“Michael S. Jordan

Richard H. Jorzak
Benjamin J. Kanter

- Wallace I. Kargman

Helen J. Kelleher

~ John J. Kelley, Jr.

William A. Kelly

- Edwin Kretske B
—Albert H. LaPlante -

Joseph T. Lavorei
Charles C. Leary

' Archibald LeCesne

Reuben J: Liffshin. -

. John J. Limperis .

Martin G. Luken
Robert G; Mackey
Franeis J. Maher

 Edward H. Marsalek

Erwin L. Martay -

John J. McDonnell

- William J. MeGah, Jr.
... Dwight McKay .
" 'Michael E. McNulty

James J. Meehan
Anthony J. Mentone

. ; Joseph W. Mioduski -

Anthony S. Montehone

- Joseph C: Mooney
" Matthew J. Moran.
~ John M. Murphy.




-Benjamin E. Novoselsky

William J. O’Connell
.. Paul ‘A, O’Malley

+ " Frank Orlando
. John A, Ouska

Arthur C. ,Perivoli'dis(‘ﬁ,

- ‘Marvin J. Peters

o Frank R. Petrone

- James P, Piragine"
- Bernard A. Polikoff
Nicholas T. Pomaro
Simon S. Porter

~ Francis X. Poynton i

" Seymour S. Price
Thomas R. Rakowski
Emanuel A. Rissman
John W. Rogers
Allen F. Rosin.
Frank V. Salerno
~Joseph A. Salerno
James M. Schreier
‘Harry A. Schrier -
~Joseph R. Schwaba
- Samuel Shamberg
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‘David J. Shields

Frank M. Siracusa

~ Jerome C. Slad
. Milton H. Solomon

Robert C. Springsguith
Marjan P. Staniec
Jack G. Stein -
Frank G. Sulewski

Arthur A, Sullivan, Jr.

James N. Sullivan

" Robert A. Sweeney B

John F. Thornton

~Alvin A. Turner
. John'V. Virgilio

Thomas M. Walsh :
James M. Walton
Eugene R. Ward

- Jack A, Welfeld
-~ John L. White . -

Willie Mae Whiting
Bernard B. Wolfe
Stephen R. Yates
James A. Zafiratos
George J. Zimmerman :

Michael F. Zlatnik




~ Joseph J. Barr

516

| ‘Donnie D. Bigler
-Robert H. Chase

Peyton H. Kunce

Stewart Cluster

"Bill F'. Green

Snyder Howell

Arlie O. Boswell, Jv..

Thomas W. Haney

Philip B. Benefiel
John D. Daily
Don 4l Foster
Charles Woodrow Fralley
F. P. Hanagan

-~ Robert S, Hill-

A. Hanby Jones

ILLINOIS JUDICIAL CONFERENCE ~ © . ¢

m,ST CIRCUIT
Clrcult Judges

John H. Clayton Chief Judge - A AL

Duane T Leach -

William'A. Lewis

: Dofothy‘W. Spomer

Associate J udges

Harry L. McCabe
George Oros-
Robert B. Porter
Richard E. Richman

. Michael P. O'Shea

Robert W. Schwartz

SECOND CIRCUIT

> Cirduit Judges

I—Ienry Levms, Chief Judge

Albert W. McCalhster

* Clarence E. Partee

- Associate Judges

- William A. Alexander

Roland J._ DeMarco
Cg ,

. THIRD CIRCUIT

' William L. Beatty
- - Harace L. Calvo

Circuit Judges

Wilburn Bruce Saxe
Alvin Lacy Williams

‘Carrie LaRoe Winter

Harry L. Ziegler

~ Charles L. Quindry

Ky

Harold R. Clark, Chief Judge

John L. DeLaurentl
-John Gitchoff

E MosesW Harrlson II

Victor J. Mosele i
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S R - Associate Judges . SRR
- John'W. Day . - - SR William E. Johnson
- Edward C. Ferguson o - A. Arndreas Matoesian
Thomas R. Gibbons .~ = : George J. Moran
# Merlin Gerald Hiscott L E Philip J. Ramck
R ; ‘ ClaytonR Wllhams
- FOURTH CIRCUIT
- Circuit Judges
; S Blll J. Slater, Chief Judge :
; , Daniel H. Dailey -~ George R. Kelly
S Wiiliam A. Ginos . ; B} James E. McMackm, Jr ,
) Arthur G. Henken . Gail E. McWard
Paul M. Hickman. .= : ; Jack M. Mlchaelreev
Raymond O. Horn: ' - - Bill J. Slater
George W. Kasserman, Jr. ‘ , E. Harold Wineland
. : - Associate Judges o . :
Don E. Beane William H. Spitler, Jr. ~ Ronald A. Niemann
'FIFTH GIRCUIT
Circuit Judges
. Ralph S. Pearman, Chlef Judge ;
* . CaslonK. Bennett - , James Kent Robinison
E ‘ Thomas M. Burke o : Joseph R. Spitz
v - Car] A. Lund R , ~ William J. Sunderman
3 Frank J. Meyer- : S < James R. Watson
T ’ Ralph S. Pearman - Paul M. Wright
; ; Associate Judges ; -
: ‘vLav‘vrénce T. Allen, Jr. R . TomE. Grace

Rita B. Garman . S : Matthew Andrew Jurczak :
BER R - Richard E. Scott . ,



 LeoJ. Altmix , v
* Edward B. Dittmeyer . o Virgil W, Timpe
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| SIXTH CIRCUIT

. Circuif Judges
- 7 ‘Rodney A. Scott, Chief Judge '~
William C. Calvin ~ Joseph C. Munch
"Frank J. Gollings - - ‘James M.-Sherrick
Harold L. Jensen ‘ : John P. Shonkwiler
Roger H. Little . o Robert J. Geeigmamn

Dorald W. Morthland Creéd D. Tucker

Albert G. Webber, III

Associate Judges

Henry Lester Brinkoetter L . Sarah McAllister Lumpp
* John L. Davis. ~ Jerry L. Patton =
- Wilbur A. Flessner , : George Richard Skillman
‘Worthy B. Kranz i © Andrew Stecyk

SEVENTH CIRCUIT
‘ Circuit Judges ’
- Byron E. Koch, Chief Judge

: Harvey Beam : ' Joseph P. Koval

- George P. Coutrakon o - BenK. Miller
Simon L. Friedman : ~ John W. Russell
L. K. Hubbard" '

~  Howard Lee White
John B. Wright ' :

,, ,“Associate Judges : o
Richard J. Cadagin -~ Jerry S. Rhodes

Eugene 0. Duban ’ S : Charles J. Ryan :
Dennis L. Schwartz.-.

Imy J. Feuer S
, .. Gordon D. Seyator‘
EIGHTH CIRCUIT
- Circuit 'Judgés
Richard F. Scholz, Jr., Chief Judge -

. Cecil J. Burrows , “Fred W. Reither
‘Lyle E-Lipe - : : ‘ David K. Slocum -

- Alfred L. Pezman R  Ernest H. Utter

~J. Ross Pool ' o 2. Guy-R. Williams

A Associate Judges R
R Paul A. Kolodzie]




I

U. S. Collins -
Steven G: Evans™

- Scott I. Klukos

Gale A. Mathers

" Renneth L. Bath-

Lewis D. Murphy
Arthur M. Padella

Steven J. Covey
Richard E. Eagleton
Edward E. Haugens
James D. Heiple

“ Robert A. dOney

Carl O. Davies-
Arthur H. Gross

"John A. Holtzman

Péter J. Paolucei

1977 REPORT

NINTH CIRCUIT

Circuit J udges

Associate Judges

Charles H. Wilhelm

.Damel J. Roberts, "Chief Judge

Francis P. Murphy
Albert Scott -
Wm. L. Randolph
Max B. Stewart

‘William K. Richardson

Richard C. Ripple
Keith Sanderson

TENTH CIRCUIT

~Circuit Judges

Iyan L. Yontz

' Associate Judges

Calva Stone  Chief Judge
: Roberc E. Hunt

Charles W. Then
Albert Pucci

" Charles M. Wilson

William John Reardon
John D. Sullivan

John A. Whltney .
Espey C: Williamson.
William H. Young

ELEVENTH CIRCUIT =

Circuit J udges

John T McCullough Chief Judge o

b Wi_Iliam T. Cajsley

Keith E. Campbell

Luther H. Dearborn

- Charles E. Glennon. -

" William D. DeCardy
"+« Ivan Dean Johnson
- Joseph H. Kelly

Assoclate Judgos o

Samuel Glenn Harrod, III

" ‘Wendell E. Oliver
-~ William M. Roberts

Jaxhes A Knecht
Darrell H. Reno :

Robert Leo Thorntoh S B

Wayne C. Townley o

4




k 'Rbbért R. Buchar

290

Patrick M. Burns

. Charles P. Connor

B

Rogg}:fﬁe*wdﬁ
“Bmil DiLorenzo
“Thom4s M. Ewert .

"’quas P, Faulkner

aam K Fontenot
John ¥. Gnadinger

ILLINOIS J UDICIAL CONFERENCE

TWELF'FH CIRCUIT
Circuit Judges o

Mlcnael A Oremc Chlef Judge

" Robert L. Dannehl s
Wayne P. Dyer -

' . John F. Michela’ '
Angelo F. Pistilli = Sl

Associate Judges
Daniel W. Gould
Herman S. Haase
Michael H: Lyons
Edward A. McIntlre
John Verklan cg
Thomas W. Vinson ¢

 THIRTEENTH CIRCUIT

Circuit Judges

William P, Denny, Chlef Judge

Thomas R. Clydesdale

Thomas R. Flood

~ Leonard Hoffman

John J. Clirich, Jr.
Fred P< Wagner

James L. Waring

Robert W. Malmqmst
‘Wendell L. Thompson
~ C. Howard Wampler

Associate Judges' -

: ~James J. Wlmblscus
Robert ;. Wren
. John D. Zwanzig

= FOUR-TEENTH CIRCUIT =

Glenn W: V:Appl’e,t,on

" Robert M. Bell ;o
- Joseph G. Carpentier
David DeDoncker

" L.E. Ellison'

~ Jay M. Hanson

. Circuit-Judges’

- Paul T . Rink, Chief Judge

\‘x

- Robert J. Horberg
Wilbur S. Johnson -
- David J- Mason "
~ . +John D, O’Shea
" John Louis Poole -
- Charles J. Srmth
Conway L Spanton v
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: : ’ - Associate Jms\ges , ‘
Clark C. Barnes /U SayM.Hamson .
Walter E. Clark Sy ©Ivan Lovaas = R (A
‘John B. Cunningham -~ / Edwin Clare Malone -~ =/ .

o ~John R. Erhart . ya : Hem'yW McNeal o

Fre’(ienckP Patton , ~ iy

FIF’I.‘EENTH CIRCUIT : ) : Ju

// Circuit Judges i o T

; Jame“ E. Bales, Chief Judge L

'Thomas E. Hornshy e B LawrenceF Lenz /

- Everett E. Laughlin =+ ; John L. Moore

Robert D. Law S . Harold D. Nagel i
‘ ‘ JOhH W' Rapp) Jr' o Lo t,,' ({f i

‘ . Associate Judges , >
Alan W. Cargerman ~ . MartinD. Hill -~ /)
~ Eric 8. DeMar - | ' Dexter A. Knowlton

o ‘ Lawrence A Smith .

) SIXTEENTH CIRCUIT
Circuit Judges
" Ernest W. Akemann, ‘Chief Judge

Wilson D. Burnell " Joseph M. McCarthy
Marvin D. Dunn ' . Rex F. Meilinger
John A. Krause o s John 8. Page .
John A. Leifheit S - Paul W. Schnake
Neil E. Mahoney -~~~ -~ - Carl A Swanson, Jr.
, S ” Associate Judges o :
- Donald T. Anderson’ | - Fred M. Morelli
James"W. Cadwell - B . Barry E. Puklin

Wiliam H. Ellsworth = . James F. Quetsch e
James K Marshall = : _— Rlchard Weller 7 T

SEVENTEENTH CIRCUIT
~ .~ Circuit Judges
e JohnE Sype, Jr., Chief Judge
David R. Babb pe . JohnC. Layng = -
John S. Ghent -~ Ll < 'Wiliam R. Nash- -+
;Robert C. Gill R I Philip G. Reinhard
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A Harris H. Agnew o
-John T. Beynon

Robert J. French
Galyn W. Moehring

SR

Assocnate J udges

MlchaelR Momson
 John W, Nielsen
“Alford R. Penniman
,Dav1d F. Smith

' EIGHTEENTH CIRCUIT

Cn'cmt Judges

George W. Unverzagt, Chlef Judge

‘John J. Bowman
Edwin L. Douglas
Bruce R. Fawell

William E. Black
“Robert A. Cox
Kevin P. Connelly
Philip J. R. BEqui -
Carl F. J. Henninger
Fredrick Henzi

- BEdward W. Xowal

James H. Cooney
Thomas R. Doran .
Roland A. Herrmann
John L. Hughes

~ William D. Block
Terrence J. Brady
~Leonard Brody

Bernard E. Drew, Jr.
‘Conrad F. Floeter

' Warren Fox

]

William V. Hopf

" Helen C. Kmney :

v Philip F. Locke
Alfred E. Woodward

Associate Judges ‘
e 8. Keith Lewis

Lewis V. Morgan, Jr. -

Robert A. Nolan - -
Charles R. Norgle, Sr.
-Charles W. Spencer
Jaries R. Sullivan -
John S, Teschner, '
Duane G Walter e

NINETEENTH CIRCUIT
Cirecuit Judges '

‘ Fred H. Gelger Chief Judge

John J. Kaufman

- Reobert K. McQueen

Charles S. Parker

‘Harry D. Strouse, Jr
Lloyd A. VanDeusen .

Assocxate Judg'es
Tl HarryD Hartel
William F'. Homer

- Charles F'. Scott .
Alvin I. Singer

T : Michael J. Sulliyan
~ Alphonse F. Witt. . ’

Robert J. Smart .~ <

s
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TWENTIETH CIRGUIT | .

, Clrcmt Juuges ' & : ‘ _
R JosephF Cunmngham ChJef Judge b !
Robert Bastien ~ | © JohnJ, Hoban = [ N

- Carl H. Becker R Delmar O. Koebel [ o
William P. Fleming ~ Alvin H Maeys, J1 / j
B S FrancmE Maxwell ST e

‘ : : Assoclate Judges‘ , o
Dav1d W Costello -~ " o - Kenneth J. Juen . o i T
" Jerry D. Flynn TR R Stephen M. Kernan” L v B

Richard R. Goldenhersh \ ' - Thomas P. O’Donnell o o
Robert A. Hayes : Robert J. Saunders o

‘Billy Jones Milton Wharton SN

ey
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' i

DI$ TRIBU”‘ION OF THE 1977 REPORT OF THE ILLINOIS
’ J UDICIAL CONFERENCE
i
; State of Illinois
o

Judges: of the Ilhn01s Supreme Court, Illinois Appellate Court and the 21
Clrcult Courts of Illinois

1J.8. (Jourt of. Appeals, 7th Circuit, and Federal District Court, N D. of
III

Umted States Senators from Illinois ,

The ‘Governor, Lieutenant Governor, Comptroller, Secretary of State,
"‘tate Treasurer, Attorney General and Superintendent of Public In-
.(.-,tructlon ,

Clerk of the Supreme Court

Metnbers of the Illinois Senate

: Members of the Illinois House of Representatives.

Illmms State Bar Association Officers and Board of Governors and Staﬁ’
" Officers
Chlcago Bar Association Officers, Board of Managers, and Staff Oﬁicers
tmms Newspapers :
I/hnois Historical Society

i)

Out-of-State

" U.S. Supreme Court

U.S. Attorney General
Chief Justice or Presiding Judge of the State Supreme Courts .
State and Federal Court Administrators

Secretariat of the National Conference of State Adrmmstratlve Oﬁicers
Deans of Law Schools

Law School Libraries

Presidents of State Bar Assoc1atlons

American Bar Association — President and Officers ;
American Judicature Society — President and Officers
American Law Institute Officers and Meimbers of Council
Institute of Judicial Administration — Ofﬁcers and Staﬂ“
‘National Center for State Courts

‘National College of the State Judiciary

The Council of State Governments
“Institute for Court Management
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